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EXPLANATORY  NOTE 


The  words  and  figures  at  the  top  of  each  page  refer  to  the  volume 
and  title  to  which  the  page  relates.  The  black  figures  at  the  left  in 
each  column — thus  213-35 — represent  respectively  the  page  and  note 
number  of  the  original  volume  to  which  supplementary  matter  relates. 

In  examining  a  proposition  in  any  one  of  the  volumes  the  in- 
vestigator should  always  be  sure  to  turn  to  the  Supplement  to  ascertain 
what,  if  any,  decisions  directly  in  point  have  been  made  since  the 
original  article  was  written.  To  illustrate:  Suppose  you  are  examin- 
ing authorities  bearing  on  the  rule  stated  in  the  article  on  "Con- 
clusions of  Law,"  volume  5,  page  213,  note  35,  to  the  effect  that  an 
allegation  that  it  was  the  duty  of  a  party  to  do  or  not  to  do  a  thing, 
is  a  mere  conclusion  of  law.  Run  through  this  supplement  until  you 
see  the  guiding  terms  "Vol.  5"  at  the  top  of  the  page  in  the  margin; 
turn  until  you  come  to  the  running  title  "Conclusions  of  Law;"  then 
glance  down  the  columns  and  turn  until  you  see  at  the  left  of  the 
column  the  black  figures  "213-35."  Following  this  will  be  found  the 
authorities  supplementing  the  original  work  on  this  point. 

Always  glance  over  all  the  pages  supplementing  the  original  article 
for  any  new  matter.  Such  matter  is  placed  under  the  page  and  note 
number  nearest  to  which  it  logically  would  have  fallen  but  may  be 
readily  and  quickly  distinguished  by  the  black  letter  catch  lines. 
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28-3    McNeely  v. 
S.  641. 


E.   Co.    (Miss.),  81 


29-5  Erratum.  —  Cross-reference  t  o 
title  "Process"  should  be  to  title 
"Service  of  Process  and  Papers." 
29-6  Linam  v.  Anderson,  12  Ga.  App. 
735,  78  SE  424;  Pittsburgh,  C.  C.  & 
St.  L.  E.  Co.  V.  Schmuck,  181  Ind.  323, 
103  NE  325;  'National  Live  Stock  Ins. 
Co.  V.  Wolfe,  59  Ind.  App.  418,  106  NE 
390;  Immel  v.  Herb,  50  Pa.  .Super.  241. 
29-7  Perry  v.  Pub.  Co.,  17  Ga.  App. 
80,  86  SE  93.  Contra,  Martin  v.  Oil 
Co.,  194  Mo.  App.  106,  184  SW  127. 

[a]  Exception. — When  prior  action 
was  brought  in  a  federal  court  and  the 
subsequent  one  in  a  state  court,  or  vice 
versa.  Perry  v.  Pub.  Co.,  17  Ga.  App. 
80,  86  SE  93. 

30-9  Smith  V.  S.,  17  Ga.  App.  612,  87 
SE  846;  Mathis  v.  S.,  94  Ind.  662;  S. 
V.  Vincent,  91  Md.  718,  47  A  1036; 
Lindsey  v.  S.,  69  O.  St.  215,  69  NE  126; 
8.  V.  Thomas,  61  O.  St.  444,  56  NE  276; 
Corthell  v.  8.,  5  O.  C.  D.  123;  8.  v.  In- 
toxicating Liquors,  44  Vt.  208;  Cook  v. 
Ter.,  3  Wyo.  110,  4  P  887. 
[aj  A  question  going  to  the  legal  ex- 
iscence  of  the  indictment  cannot  be 
raised  by  plea  in  abatement.  Reynolds 
V.  S.,  1  Ala.  App.  24,  55  S  1016. 

[b]  Misjoinder   of    counts    cannot   be 


taken  advantage  of  by  plea  in  abate- 
ment. United  States  v.  Jones,  69  Fed. 
973. 

[cj  Objections  to  petit  jurors  drawn 
for  the  term  are  not  available  by  plea 
in  abatement.  S.  v.  Thomas,  19  Minn. 
484. 

[d]  Non-indorsement  of  names  of  wit- 
nesses on  the  indictment.  Dietzel  v. 
8.,  132  Tenn.  47,  177  SW  47. 
[ej  Disqualification  of  judge. — (1) 
Matters  which  go  to  the  competency  of 
the  trial  judge  cannot  be  set  up  by 
plea  in  abatement.  Wright  v.  8.,  3 
Ala.  App.  24,  58  8  68;  Mendenhall  v. 
8.,  71  Ela.  552,  72  8  202.  (2)  Such 
plea  is  not  a  proper  method  of  ques- 
tioning the  title  of  the  presiding  judge 
to  his  of&ce.  Davis  v.  S.,  108  Miss.  710, 
67  S  178.  (3)  But  where  the  court 
is  illegally  held,  a  plea  in  abatement 
and  not  a  demurrer  is  proper  method 
of  attacking  indictment  framed  during 
the  sitting '  of  such  court.  McEae  v. 
S.,  71   Ga.  96. 

30-12  Eogers  v.  S.,  32  O.  C.  C.  389, 
13  O.  C.  C.  (NS)  362. 
30-13  S.  V.  Ba:rr,  7  Penne.  (Del.) 
340,  79  A  730;  S.  v.  Finley,  6  Kan.  366; 
Hensley  v.  8.  (Okl.  Or.  )  179  P  788; 
Bobbins  v.  S.,  12  Okl.  Cr!  294,  155  P 
491;  McDaniel  v.  S.,  8  Okl.  Cr.  209,  127 
P  398;  S.  V.  McGinley,  153  Wis.  5,  140 
NW  332. 
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31-19  S.  «.  Pile,  5  Ala.  72;  Hale  v. 
S.,  10  Ala.  App.  22,  64  S  530;  Elliott  «. 
S.  (ria.),  82  S.  139;  Williams  v.  S.,  60 
Ga.  88;  P.  c.  Miller,  264  111.  148,  106 
NE  191,  AiinCasl915B,  1240;  Duffey  v. 
S.  (Ind.),  120  NE  668;  Ford  v.  S.,  112 
Ind.  373,  14  NE  241;  S.  v.  Vincent,  91 
Md.  718,  47  A  1036;  Goldsberry  v.  S., 
92  Neb.  211,  137  NW  1116;  S.  v.  Hay- 
wood, 73  N.  C.  437;  Piaher  v.  V.  S.,  1 
Okl.  352,  31  P  195;  S.  v.  Maloney,  12 
E.  I.  251;  Chairs  v.  S.,  124  Tenn.  630, 
139  SW  711;  Rivers  v.  S.,  117  Tenn.  235, 
96  SW  956;  Brannigan  v.  P.,  3  Utah 
488,  24  P  767;  Cook  v.  Ter.,  3  Wye.  110, 
4  P  887. 

[a]  Maimer  of  selecting  jurors. — ^U.  S. 
V.  Nevin,  199  Fed.  831.  See  also  infra, 
58-63. 

[bj  Must  show  fraud.— No  objection 
to  the  qualifications  of  the  grand  jury 
can  be  taken  by  plea  in  abatement  ex- 
cept for  fraud  in  the  drawing  of  the 
jury.     Wright  v.  S.,  3  Ala.  App.  24,  58 

a   CO 

32-20  U.  S.  V.  Eoekefeller,  221  Fed. 
462;  Tompkins  v.  S.,  138  Ga.  465,  75 
SE  594;  Williams  v.  S.  (Ind.),  123  NB 
209;  Ford  v.  S.,  112  Ind.  373,  14  NE 
241;  Donahue  v.  S.,  165  Ind.  148,  74 
NE'996;  Pontier  v.  S.,  107  Md.  384,  68 
A  1059;  Huling  v.  S.,  17  O.  St.  583; 
Brannigan  v.  P.,  3  Utah  488,  24  P  767; 
S.  V.  Henderson,  29  W.  Va.  147,  1  SE 
225. 

[a]  Prior  expressions  of  opinion  on 
part  of  grand  juror  is  not  ground  for 
abatement  of  the  indictment.  8.  v. 
Hamlin,  47  Conn.  95,  36  AmEep  64. 

[b]  That  the  grand  jurors  had  already 
served  at  one  regular  term  of  the  grand 
jury  may  be  pleaded  in  abatement. 
Tompkins  V.  S.,  138  Ga.  465,  75  SE  594. 

[c]  That  a  grand  juror  was  a  partner 
In  the  burglarized  firm  is  not  ground 
for  plea  in  abatement.  Garnett  v.  8., 
10  Ga.  App.  109,  72  SE  951. 

[d]  Juror  not  drawn  at  any  time,  good 
ground.  Crandall  v.  S.,  2  Ala.  App.  112, 
56  S  873. 

[e]  Bias  of  grand  juror. — Objection 
that  a  grand  juror  was  related  to  the 
person  whom  defendant  is  alleged  to 
have  assaulted,  cannot  be  taken  by 
plea  in  abatement.  Collins  v.  8.,  3  Ala. 
App.  64,  58  8  80. 

[f  J  Not  drawn  In  presence  of  proper 
officers. — The  only  available  objection 
to  the  indictment  on  the  ground  of  dis- 
qualifications of  grand  jurors  is  that 
the  grand  jury  was  not  drawn  in  the 


presence   of   the   officer   designated  by 

law.    Spirey  v.  8.,  17?  Ala.  391,  5«  6 

232. 

32-21     Jackson  v.  8.   (Ind.),  121  NE 

114. 

32-22     Cook  V.  S.,  22   Ga.   App.   770, 

97  SE  264;  Donahue  «.  S.,  165  Ind.  148, 

74  NE  996. 

33-23     Mizell  v.   8.,   184   Ala.   16,   63 

8     1000;     Bluett   /D.    S.,    151    Ala.    41, 

44    S    84;    Curtis   v.   S.,   9    Ala.     App. 

36,    63    S    745;    Mathes   v.   S.,    3    Ala. 

App.    7,   57   S   390. 

33-25     Nichols  v.  8.,  17  Ga.  App.  593, 

87  SE   817;   8.  v.  Young   (W.  Va.),  97 

SE  134. 

[a]  Omission  of  prosecutor's  endorse- 
ment good  ground.  Eodes  v.  8.,  10  Lea 
(Tenn.)  417. 

[b]  Evidence  presented  before  grand 
jury. — In  the  federal  courts  an  issue  of 
fact  as  to  what  evidence  was  presented 
to  the  grand  jurors  may  be  raised  by 
a  plea  in  abatement.  U.  8.  v.  Swift, 
186  Fed.  1002. 

[e]  Erroneous  endorsement. — An  in- 
dictment endorsed  by  one  who  is  not 
a  member  of  the  grand  jury  may  be 
attacked  by  plea  in  abatement.  Deitz 
V.  8.,  123  Ind.  85,  23  NE  1086. 
[d]  Presence  of  unauthorized  persona. 
U.  8.  V.  Cobban,  127  Fed.  713;  U.  S.  v. 
Terry,  39  Fed.  355;  Wilson  v.  8.,  70 
Miss.  695,  13  S  225,  35  AmSt  664;  Durr 
V.  S.,  53  Miss.  425. 

33-26  U.  8.  V.  Cobban,  127  Ped.  713; 
Sparrenberger  v.  8.,  53  Ala.  481,  25 
AmEep  643. 

[a]  That  no  Tote  was  taken  by  the 
grand  jury  is  not  proper  ground  for 
abatement.     Creek  v.  S.,  24  Ind.  151. 

[b]  The  rejection  of  evidence  exoner- 
ating the  accused  is  not  ground  for 
abatement.    U.  8.  v.  Terry,  39  Fed.  355. 

[c]  Matters  calling  for  juror's  testi- 
mony.— Matters  which  if  true  are  prov- 
able only  by  the  testimony  of  the 
jurors  may  not  be  set  up  by  plea  in 
abatement.  U.  S.  v.  Greeney  113  Fed. 
683;  U.  S.  V.  Jones,  69  Fed.  973;  U.  S. 
V.  Terry,  39  Fed.  355. 

[d]  The  presence  of  a  stranger  in  the 
grand  jury  room,  does  not  render  the 
indictment  vulnerable  to  attack  by  plea 
in  abatement.  8.  v.  Gilliam,  62  Or.  136 
124  P  266. 

_[e]  Illegal  testimony. — Beception  of 
illegal  testimony  is  ground  for  abate- 
ment. U.  8.  V.  Jones,  69  Fed.  973;  U.  8. 
V.  Kilpatrick,  16  Fed.  765;  Perkins  v. 
S.,  66  Ala.  457;  S.  v.  Dayton,  23  N.  J. 
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L.  49,  53  AmDec  270;  Hope  v.  P.,  83 
N.  T.  418,  38  AmRep  460. 

[f]  Insufficiency  of  evidence  before 
grand  jury  not  a  ground,  etc. — Creek  v. 
a.,  24  Ind.  151;  S.  v.  Dayton,  23  N.  J. 
L.  49.  53  AraDee  270. 

[g]  Such  a  plea  is  demurrable. — ^White 
V.  S.  (Ala.:),  78  S  449. 

33-28  Merlette  v.  S.,  100  Ala.  42,  14 
S  562;  Hunkers  V.  S.,  87  Ala.  94,  6  S 
357;  Diggs  v.  S.,  49  Ala.  311;  Thomas 
V.  S.,  9  Ala.  App.  67,  64  S  192;  White 
V.  8.,  7  Ala.  App.  69,  61  S  463;  Harper 
V.  S.,  1  Ala.  App.  232,  55  S  258;  Pull- 
iam  V.  Donaldson^  140  Ga.  864,  80  SB 
315;  Jordan  v.  S.,  60  Ga.  656;  Johnson 
V.  S.,  7  Ga.  App.  551,  67  SE  224;  S.  v. 
Bishop,  15  Me.  122;  S.  v.  McGregor  41 
N.  H.  407;  GUles  v.  Bank  (Tex.  Civ.), 
198  8W  170.  But  see  N.  J.  Comp.  Laws, 
1910,  p.  1831;  W.  Va.  Code,  1913,  §5559. 
[aj  Initials. — It  is  not  ground  for 
abatement  that  the  accused  was  de- 
scribed by  the  initials  of  his  first  and 
middle  name  instead  of  setting  them 
out  in  full.  Eaves  v.  S..  113  Ga.  749, 
39  SE  318.  But  see  Gardner  v.  S.,  4 
Ind.  632. 

[b]  A  middle  name  being  regarded  as 
entirely  immaterial,  neither  a  mistake 
in  iufcerting  it,  nor  its  omission  will 
support  a  plea  of  this  character.  Books 
V.  S.,  83  Ala.  79,  3  S  720;  Smith  v.  S., 
8  Ala.  App.  187,  62  S  575. 

[c]  Immaterial  variance. — The  names 
Books  and  Eux,  if  not  strictly  idem 
sonans,  are  so  nearly  the  same  accord- 
ing to  the  rules  of  English  pronuncia- 
tion that  the  variance  will  not  sup- 
port a  plea  in  abatement  on  the  ground 
of  misnomer;  and  the  court  may  so 
decide,  without  evidence,  and  without 
submitting  the  question  to  the  jury. 
Rooks  V.  S.,  83  Ala.  79,  3  S  720. 

[d]  Oivli  actions. — Elbert  v.  Wilming- 
ton Turngemeinde  (Del.),  107  A  215. 
36-47    Longmore  v.  L.   &  P.   Co.,  78 
Wash.  468,  139  P  191.    See  also  vol.  1, 
p.  1034,  n.  39. 

37-48  Michelin  Tire  Co.  v.  Webb, 
143  Mo.  App.  679,  127  SW  948;  McKay 
V.  Foster,  179  App.  Div.  303,  166  NYS 
331. . 

[a]  Affidavit  in  nature  of  plea  in 
abatement. — An  objection  that  defend- 
ant is  not  sued  in  its  proper  name  can- 
not be  interposed  by  demurrer,  but 
should  be  presented  by  answer  or  afS- 
davit  in  the  nature  of  a  plea  in  abate- 
ment.   Studebaker  Corp.  v.  Dodds,  161 


Ky.  542,  171  SW  167.  See  also  vol.  1, 
p.  711,  n.  23. 

38-50  Adler  Goldman  C.  Co.  v.  Wil- 
liams, 211  Fed.  530. 

[a]  A  plea  in  abatement  is  improper 
under  a  statute  which  authorizes  only 
three  kinds  of  pleas  to  an  indictment; 
a  plea  of  (1)  guilty;  (2)  not  guilty; 
(3)  a  former  judgment  of  conviction  or 
acquittal.  S.  v.  Gilliam,  62  Or.  136,  124 
P  266. 

38-52  S.  V.  Berger,  97  Kan.  366,  155 
P  40. 

39-57  Sloss-Sheffleld  S.  &  I.  Co.  v. 
Milbra,  173  Ala.  658,  55  S  890;  Carroll 
V.  Bowen,  113.  Md.  150,  77  A  128;  Dun- 
can L.  Co.  v-  Co.  (Or.),  183  P  476; 
Scholl  V.  Belcher,  63  Or.  310,  127  P  968; 
Dufur  Oil  Co.  v.  Enos,  59  Or.  528,  117 
P  457;  Raflferty  v.  Davis,  54  Or.  77,  102 
P  305;  Chamberlain  v.  Hibbard,  26  Or. 
428,  38  P  437;  Hopwood  v.  Patterson,  2 
Or.  49. 

,40-58  Baker  v.  Music  Co.,  175  Cal. 
657,  166  P  1008;  Drake  v.  Lewis,  13  Ga. 
App.  276,  79  SE  167;  Salisbury  v.  Salis- 
bury, 274  Mo.  180,  202  SW  529;i  Cook 
V.  Cook,  159  N.  C.  46,  74  SE  639. 
41-60  [a]  The  sequence  is  Immate- 
rial if  defendant  causes  the  plea  in 
abatement  to  be  disposed  of  first.  Drake 
i:  Lewis,  13  Ga.  App.  276,  79  SE  167. 
41-61  Spear  v.  Coggan,  223  Mass. 
156,  111  NE  793;  International,  etc. 
Ey.  Co.  V.  Reed  (Tex.  Civ.),  189  SW  997. 
42-65  [a]  When  pleadings  are  in- 
formal, oral  pleas  in  abatement  are 
proper  unless  otherwise  provided  by 
statute.  Baldauf  v.  Russell,  88  N.  J. 
L.  303,  96  A  96. 

45-94  Cornell  v.  Bonsall,  176  App. 
Div.  798.  163  NYS  384. 
.46-1  [a]  Verification  Is  unnecessary 
where  the  matters  called  to  the  court's 
attention  are  apparent  from  the  plead- 
ings. Fields  &  Co.  V.  Allison  (Tex. 
Civ.),    171   SW   274. 

[b]  Signature  to  plea.^ — A  plea  in 
abatement  may  be  signed  by  the  pris- 
oner's attorney.  If  so  signed  and  veri- 
fied by  the  prisoner  it  is  sufBcient.  Bo- 
hanan  v.  S.,  15  Neb.  209,  18  NW  129. 
46-2  [a]  A  verification  on  informa- 
tion and  belief  is  bad.  Bank  v.  Jones, 
1  Swan  (Tenn.J  391. 

[bj  Insufficient  verification. — A  verifi- 
cation in  the  following  words  is  not 
sufficient:  "Subscribed  and  sworn  to 
before  me  this  2d  day  of  June,  1910. 
Wm.  Creagan,  Notary  Public."  Chairs 
V.  S.,  124  Tenn.  630,  139  SW  7U, 
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[c]  Substance  of  verification. — The  af- 
fidavit verifying  a  plea  in  abatement 
must  be  positive  as  to  the  truth  of 
every  fact  contained  in  the  plea  and 
should  leave  nothing  to  be  collected  by 
inference,  it  must  state  that  the  plea  is 
true  in  substance  and  fact.  Chairs  v. 
8.,  124  Tenn.  630,  139  8W  711;  Bank 
V.  Jones,  1  Swan  (Tenn.)  391. 
46-3  Hyde  v.  XT.  S.,  225  U.  S.  347,  32 
Sup.  Ct.  793,  56  L.  ed.  1114;  Moffatt 
V.  U.  S.,  232  Fed.  622,  146  CCA  480; 
U.  S.  V.  Scott,  232  Fed.  192;  V.  S.  v. 
Bopp,  232  Fed.  177;  U.  S.  v.  Gradwell, 
227  Fed.  243;  Scheeline  v.  Moshier,  172 
Cal.  565,  158  P  222. 
[a]  "Manifest  Injury." — An  aver- 
ment that  the  action  of  the  court  in 
summoning  the  jurors  ^as  to  the  ' '  man- 
ifest injury"  of  the  defendant  is  not 
sufB.ci6nt;  it  must  be  shown  in  what 
way  such  action  was  injurious.  U.  S. 
V.  Transp.  Co.,  187  Fed.  355. 
46-5  U.  S.  V.  Eockefeller,  221  Fed. 
462;  Moray  v.  8.,  72  Fla.  45,  72  S  490; 
Cannon  v.  S.,  62  Fla.  20,  57  S  240; 
Priest  V.  S.,  10  Neb.  393,  6  NW  468; 
Ter.  V.  Torres,  16  N.  M.  615,  121  P  27; 
Cox  i;.  P.,  19  Hun  (NY)  430;  Ashby  t>. 
S.,  124  Tenn.  684,  139  SW  872;  Chairn 
V.  S.,  124  Tenn.  630,  139  SW  711. 

[a]  Setting  up  irregularities  in  selec- 
tion of  jurors. — Pleas  in  abatement  set- 
ting up  mere  irregularities  in  the  se- 
lection of  jurors,  should  be  drawn  with 
the  greatest  accuracy  and  precision, 
and  must  be  certain  to  every  intent. 
When  it  affirmatively  appears  that  no 
possible  injury  could  accrue  to  a  de- 
fendant by  an  irregularity,  not  amount- 
ing to  a  substantial  departure  from  the 
requirements  of,  law,  in  the  selection 
and  impaneling  of  jurors  an  objection 
thereto  should  not  avail.  Young  v.  S., 
63  Fla.  55,  58  S  188. 

[b]  Amendable  defects. — A  failure  of 
the  plea  to  allege  that  there  was  noi 
ample  evidence  before  the  grand  jury, 
sufficient  to  warrant  the  indictment 
other  than  defendant's  books  and  pa- 
pers, if  a  defect  at  all,  will  not  cause 
a  reversal,  for  the  court  will  permit 
an  amendment.  XJ.  S.  v.  Halstead,  38 
App.  Cas.  (DC)  69. 

[cj  Facts  constituting  a  defense. — A 
plea  in  abatement  is  not  required  to 
state  facts  sufBcient  to  constitute  a 
defense.  S.  v.  Tam,  178  Ind.  313,  99 
NE  424. 

47-7  Ter  v.  Torres,  16  N.  M.  615,  121 
P  27;  Wagner  v.  S.,  42  O.  St.  537. 


48-9  Smith  V.  a.  (Ind.),  124  NB  698; 
National  L.  S.  Ins.  Co.  f.  Wolfe,  59  Ind. 
App.  418,  106  N.  E.  390. 
50-16  Fitzgerald  v.  So.  Farm  Agency, 
122  Va.  264,  94  SE  761. 
50-18  Edwards  v.  E.  Co.  (Ala.),  80 
8  847. 

51-20     Neb.    Eev.    St.,    1913,    §9089; 
Wyo.  Comp.  St.,  1910,  §6191. 
51-22     Bright  v.  S.,  76  Ala.  96;  Wren 
V.  S.,  70  Ala.  1;   Thomas  v.  S.,  9  Ala. 
App.  67.  64  S  192. 

51-23  [a]  Thus  baptized. — It  is  not 
necessary  to  allege  that  he  was  bap- 
tized by  the  name  set  out  as  his  true 
name.  Bright  v.  8.,  76  Ala.  96. 
52-30  People's  Bank  v.  Wood,  193 
111.  App.  442;  Salvuca  v.  Eyan  &  Eeilly 
Co.,  129  Md.  235,  98  A  676. 
52-33  Kamp  v.  Bartlett,  164  111.  App, 
r.38;  Leslie  v.  Bartlett,  164  111.  App. 
346;  Eosenberg  v.  Cupersmith,  240  Pa, 
162,  87  A  570,  AnnCasl915A,  312,  47 
LEA  (NS)  706. 

53-34  Menting  v.  Ins.  Co.  (Wis.),  171 
NW  942. 

54-38  Self  v.  Bull,  149  111.  App.  546; 
Carroll  v.  Bowen,  113  Md.  150,  77  A 
128. 

55-41  Culver  v.  E.  Co.  (Bel.'),  102  A 
980. 

55-42  Culver  v.  E.  Co.  (Del.),  102  A 
980. 

56-52  Mullikin  v.  E.  Co.,  164  111. 
App.  37;  Bobbins  v.  8.,  12  Okl.  Cr.  294, 
155  P  491;  Immel  v.  Herb,  50  Pa.  Su- 
per. 241;  Burlew  v.  Smith,  58  W.  Va. 
458,   69   SE   908. 

56-53  Eoss  V.  Berry,  17  N.  M.  48, 
124  P  342;  Houseman  v.  Ins.  Co.,  78  W. 
Va.  586,  89  SE  269. 
56-54  Brown 's  Est.  v.  Stair,  25  Colo. 
App.  140,  136  P  1003;  Lurie  v.  Titcomb, 
339  La.  9,  71  S  200;  Mo.  ±  &  T.  E.  Co. 
V.  Baker  (Tex.  Civ.),  210  8W  ^44;  Har- 
vey V.  Inv.  Co.  (Tex.  Civ.),  156  SW 
1127;  Keator  v.  Whittaker  (Tex.  Civ.), 
147  SW  606;  Menting  v.  Ins.  Co.  (Wis.), 
171  NW  942. 

57-55  Gill  V.  8.,  134  Tenn.  591,  184 
SW   864. 

57-56  8.  f.  Wills,  39  Nev.  432,  159 
P   520. 

[a]  At  first  term  at  which  indictment 
is  found  if  accused  has  been  arrested 
and,  if  not,  then  at  the  first  practicable 
term  after  his  arrest.  Howell  v.  S.,  10 
Ala.  App.  1,  64  S  522. 
57-57  Hyde  v.  U.  S.,  226  V.  8.  347, 
32  Sup.  Ct.  793,  56  L.  ed.  1114;  Moffatt 
V.  U.  8.,  232  Fed.  522,  146   CCA  480; 
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Chairs  v.  S.,  124  Tenn.  630,  139  SW 
711;  Ransom  v.  S.,  116  Tenn.  355,  96 
SW  953. 

[a]  Ten  days  after  return  of  indict- 
ment is  too  late  to  file  a  plea  in  abate- 
ment for  non-indorsement  on  indict- 
ment of  names  of  witnesses.  Dietzel 
V.  S.,  132  Tenn.  47,  177  SW  47. 
57-58  Dowdell  v.  U.  S.,  221  U.  S. 
325,  31  Sup.  Ct.  590,  55  L.  ed.  753; 
Hayes  v.  S.,  15  Ala.  App.  104,  72  S  577; 
Moore-Mansfield  Co.  v.  Marion  etc. 
Co.,  52  Ind.  App.  548,  101  NE  15. 
58-63  U.  S.  V.  Nevin,  199  Fed.  831; 
Spivey  v.  8.,  172  Ala.  391,  56  S  232. 
58-64  [a]  Before  arraignment — Such 
a  plea  may  be  filed  after  indictment 
and  before  arraignment.  Pulliam  v. 
Donaldson,  140  Ga.  864,  80  SE  316; 
Tompkins  v.  S.,  138  Ga.  465,  75  SE  594. 
58-65  Lawrence  v.  S.,  59  Ala.  61; 
Linam  v.  Anderson,  12  Ga.  App.  735, 
78  SE  424. 

59-68     Huntsville  G.  Co.  v.  Johnson, 
13  Ala.  App.  488,  69  S  967;  Benson  v. 
Crain,  91  Vt.  44,  99  A  255. 
59-69     Culver  v.  R.  Co.  (Del.),  102  A 
980. 

59-70  Newman  v.  S.,  14  Wis.  426. 
[a]  ,By  statute  this  power  is  some- 
times withdrawn  from  trial  courts. 
Morgan  v.  S.,  8  Ala.  App.  172,  63  S  21. 
60-73  Crawford  v.  S.,  112^  Ala.  1,  21 
S  214;  Wright  v.  S.,  3  Ala.  App.  24,  58 
S  68;  S.  V.  Pace,  169  N.  C.  462,  74  SE 
1018. 

[a]  Conditions  may  be  imposed. — ^But 
see  Cochrane  v.  S.,  6  Md.  400,  wherein 
it  was  held  that  the  right  to  withdraw 
the  plea  of  not  guilty  and  to  demur  to 
the  indictment,  belong  to  the  prisoner 
unconditionally,  and  is  not  a  matter  of 
favor  to  be  granted  by  the  court  upon 
such  terms  as  it  may  think  proper  to 
impose,  the  court  saying:  "By  allow- 
ing the  interposition  of  the  demurrer, 
the  time  of  the  court  is  saved,  and  if 
on  it,  the  indictment  be  quashed,  the 
prisoner  could  be  re-indicted.  We 
.  think  the  prisoner  has  the  right  to 
withdraw  his  plea  of  not  guilty  and 
put  in  his  demurrer;  and  this  was  the 
decision  in  the  case  of  Hume  v.  Ogle, 
1  Croke  Elizabeth,  196. ' ' 
60-73  Contra,  Allen,  etc.  R.  Co.  v. 
Tract.  Co.,  154  NTS  934. 
61-84  Crandall  v.  S.,  2  Ala.  App.  112, 
56  S  873. 

62-87  Ellison  v.  Mounts,  12  Ala. 
472;  Thompson  v.  Neal,  1  ^Dana  (Ky.) 
469;  Brown  v.  Nourse,  55  Me.  230,  92  I 


AmDec   583;    Seagrave  v.  Erickson,  11 

Cush.  (Mass.)  89;  Oregon  Cent.  R.  Co. 

V.  Scoggin,  3  Or.  161. 

62-88     Culver  v.  R.  Co.  (Del.),  102  A 

980.    Contra,  Wheeler  v.  Bates,  21  N.  H. 

460. 

62-89  Allen  v.  E.  Co.  (Del.)  102  A 
985.  But  see  Cayee  v.  Ragsdale,  17 
Mo.  32. 

62-92  McNeely  v.  R.  Co.  (Miss.),  81 
S'  641;  Weiser  L.  Co.  v.  Bohrer,  78 
Or.  202,  152  P  869;  Hirschfeld  v.  Mc- 
Callagh,  64  Or.  502,  127  P  541,  130  P 
1131. 

64-96     Garnett  v.  S.,  10  Ga.  App.  109, 
72  SE  951;  Farmer?'  S.  Bank  v.  Keen 
(Okl.),    167    P    207;    Egan  v.  Vowell 
(Okl.),   167  P   205.   .See   Hart  v.  ms. 
Co.,  136  La.  114,  66  S  558. 
64-99    Lusk  v.   Register    Co.    (Ala.),' 
79  S  16;  Sherrod  v.  S.,  197  Ala.  286,  72 
8  540;  National  Live  Stock  Ins.  Co.  v. 
Wolfe   (Ind.  App.),  106  NE  390. 
[a]     A  demurrer   for    want    of    facts 
constituting  a  defense,  etc.     S.  v.  Tarn, 
178  Ind.  313,  99  NE  424. 
65-1     Rooks    V.    8.,    83    Ala.  79,  3  8 
720;  Rector  v.  8.,  11  Ala.  App.  333,  66 
8    857     (demurrer    to    amended  plea) ; 
Barnesoiotta  v.  P.,  10  Hun  (N.  Y.)  137; 
Stahl  V.  S.,  11  O.  C.  C.  23. 
[a]     Form  of  demuirer. — The  demurrer 
should    state    that    the    plea    does   not 
state  facts   sufieient   to   quash   the   in- 
dictment,   information    or   writ,    or    to 

abate  the  action.    S.  v.  Tam,  178  Ind. 

313,  99  NE  424. 

65-2     Mizell  v.  8.,  184  Ala.  16,  63  S 

1000;  Spivey  v.  S.,  172  Ala.  391,  56  8 

232;    Curtis  V.   8.,  9   Ala.   App.   36,   63 

8  745. 

66-10    Lusk,  i-.   Register   Co.    (Ala.), 

79  S  16. 

[a]    An    unintelligible    plea    will    be 

stricken  out   on   motion.     Parris  v.   S., 

175  Ala.  1,  57  8  857. 

67-17     Dugan    v.    Howard,    130    Md. 

114,  99  A  966. 

67-18     Christopher  v.  S.,  21  Ga.  App. 

244.  94  3E  72. 

67-20    Feather   i;.    Hustead,    254   Pa. 

357.  98  A  971. 

68-25     Baldauf  v.  Russell,  88  N.  J.  L. 

303,   96  A  96;    Robbins  v.   8.,   12   Okl. 

Cr.  294,  155  P  491. 

70-32     Harper  v.  8.,  1  Ala.  App.  232, 

55  S  258. 

70-39     Hughes  v.  S.,  17  Ga.  App.  611, 

87  SE  823;  Nichols  v.  8.,  17  Ga.  App. 

593,  87  SE  817;  Baldauf  v.  Russell,  88 

N.  J.  L.  303,  96  A  96. 
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75-13     [a]    That  words  "R.  L.  D." 

as  used  in  the  records  of  the  collector 
of  internal  revenue  mean  "Eetail 
Liquor  Dealer"  will  he  judicially  no- 
ticed. Billingsley  v.  S.,  i  Okl.  Cr.  597, 
113  P  241. 

75-14  Meyer  v.  Pulp  &  Paper  Co., 
193  Fed.  857,  113  CCA  643,  the  mean- 
ing of  abbreviations  ascertained  from 
the  correspondence  of  the  parties. 

[a]  Ordinary  trade  abbreviations  may 
be  explained  by  parol.  Louisville  Ic 
N.  E.  Co.  V.  Flour  &  G.  Co.,  136  Ga. 
538,  71  SE  884;  Wilson-Eeheis-Bolfes 
LUmb.  Co.  V.  Ware,  158  Mo.  App.  179, 
138  SW  690. 

[b]  "H"  and  ''L."— That  "H"  and 
"L"  mean  "high"  and  "low"  may 
be  shown.  Halbrook  v.  Quinlan,  84  Vt. 
411,  80  A  339. 

[c]  "Div." — It  may  be  shown  that 
"Div."  means  "dividend."  Halbrook 
V.  Quinlan,  84  Vt.  411,  80  A  339. 

As  to  explaining  abbreviations  in  con- 
tracts see  1  Bnct.  of  Ev.  29. 
76-18  Brinkley  «,  Halliburton,  129 
Ark.  334,  196  8W  118;  Houghton  v. 
Bank  (Cal.  App.),  165  P  738;  Skillman 
V.  Clardy,  256  Mo.  297,  165  SW  1050; 
Noble  V.  Watrous,  84  Or.  418,  163  P 
310,  165  P  349. 


ABDUCTION 

78-2  [a]  Mere  abduction  of  a  female, 
without  more,  is  not  indictable  at  com- 
mon law  nor  under  Act,  April  4,  1.901. 
C.  r.  Francis,  53  Pa.  Super.  278. 
79-5  Stark  v.  C,  169  Ky.  539,  184 
SW  875;  McKey  v.  C,  145  Ky.  450,  140 
SW  658. 

80-7  [a]  Attempted  abduction. — Suf- 
ficiency. S.  V.  Eichards,  88  Wash.  160, 
152  P  720. 

80-11  Linden  v.  Oster,  37  S.  D.  113, 
156  NW  911. 

81-12  S.  V.  Demarco,  81  N.  J.  L. 
43,   79  A   418. 

83-22  Head  v.  C,  174  Ky.  841,  192 
SW  861. 

88-37  [a]  Absence  of  consent. — In- 
struction must  not  omit  the  words 
"against  her  will."  McKey  v.  C,  145 
Ky.  450,  140  SW  658. 
88-39  [a]  Joining  divorced  husband 
as  plaintiff. — A  divorced  wife  having 
custody  of  child  and  supporting  it,  may 
sue  without  joining  divorced  husband 
as   plaintiff.    Magnuson  v.   O'Dea,   75 


Wash.    574,   135   P    640,   AnnCaal915B, 
1230,  48  LEA   (NS)   327. 
89-40     Vogt  V.  Aldrich,  35  S.  D.  180, 
151  NW  428. 


ABORTION 

94-3     S.  «.  Harris,   90  Kan.   807,  136 

P  264,  49  LEA  (NS)  580;  S.  v.  Shields, 

230  Mo.  91,  130  SW  298. 

94-4    S.  V.   Brown,    3    Boyce     (Del.) 

499,  85  A  797,  defining  "procuring  a 

miscarriage."     See   S.  v.   Shields,   230 

Mo.  91,  IBO  SW  298. 

96-9     [a]  Delivery  in  another  county. 

A  physician-  who   attempts  to  procure 

an  abortion  in   one   county  cannot  be 

convicted   in    county    where    delivery 

takes  place.     C.   v.  Bingaman,   51  Pa. 

Super.  336. 

96-13    P.  V.  Byrne,  163  NYS,  680. 

96-14    S.  V.  Gaul,  88'  Wash.  295,  152 

P  1029. 

[a]     Charging  an  attempt  to  commit  an 

abortion.     Smith  v.  S.,   112  Miss.   802, 

73  S  793. 

98-16     S.  V.  Hawkins  (Mo.),  210  SW 

4. 

99-25     S.  u.  Gaul,  88  Wash.  295,  152 

P  1029.        , 

101-37    Austin  v.  S.,  137  Tenn.  474, 

194  SW  383. 

101-38     S.   V.   Shields,   230    Mo.    91, 

130  SW  298. 

104-53     S.  V.  Mandeville,  89  N.  J.  L. 

228,  98  A  398. 

[a]     Contra,  if  drug  not  named.     S.  v. 

Gedieko,  43  N.  i.  L.  86. 

104-60     [a]     Name   unnecessary. — S. 

V   Eussell,  90  Wash.  474,  156  P  565. 

105-61     P.  V.  Guaragna,  23  Cal.  App. 

120,  137  P  279. 

105-62     Comp.  P.  v.   Wah    Hing,    15 

Cal.  App.  195,  114  P  416;  S.  v.  Brown, 

3   Boyce    (Del.)    499,   85   A   797;    S.  v. 

Eussell,  90    Wash.   474,   156   P   565;   S. 

r.  Gaul,  88  Wash.  295,  152  P  1029. 

[a]  An.  allegation  that  the  instruments 
employed  were  used  "in  and  about  and 
within  the  body"  of  the  person  su£5- 
oiently  indicates  the  manner  in  which 
the  offense  was  committed.  P.  v.  Guar- 
agna, 23  Cal.  App.  120,  137  P  279. 
106-63  [a]  Fictitious  name,  use  of. 
McDonald  v.  S.,  70  Fla.  250,  70  S  24; 
Eeddiek  v.  S.,  25  Fla.  112,  433,  6  8 
704. 

[b]  A  clerical  omission  from  part  of 
a  count  of  the  name  of  the  woman 
operated  upon  will  not  render  the  count 
insufficient.  S.  v.  Brown,  3  Boyce 
(Del.),  499,  85  A  797. 
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107-72     [a]     "Pregnant  with   vital- 
ized embryo,"  not  sufficient.    S.  v.  Pat- 
terson (Kan.),  181  P  609. 
108-80     Smith  v.  S.,  112  Miss.  802,  73 
S  793. 

108-81  S.  V.  Caste,  231  Mo.  398,  132 
SW  1115. 

109-85  Austin  v.  S.,  137  Tenn.  474, 
194  SW  383.  See  S.  v.  Hawkins  (Mo.), 
210  SW  4. 

109-87  [a]  Where  use  of  drugs  alone 
is  charged  in  the  indictment,  proof  that 
an  instrument  caused  the  death  Is  not 
admissible.  S.  v.  Sonner  253  Mo.  440, 
161  SW  723. 

110-93  S.  V.  Farnam,  82  Or.  211,  161 
P  417. 

111-96  Eggart  v.  &.,  40  Fla.  527,  25 
S  144;  State  v.  Loomis,  90  N.  J.  L. 
216,  TOO  A  160;  S.  v.  Russell,  90  Wash. 
474,  156  P  565. 

111-2  S.  V.  Shapiro,  89  N.  J.  L.  319, 
98  A  437. 

[a]  Advice  of  physician,  etc.  —  S.  v. 
De  Groat,  259  Mo.  364,  168  SW  7'02. 
112-3  S.  f.  Massey,  2  Boyce  (Del.) 
501,  82  A  243. 

112-5  S.  V.  Brown,  3  Boyce  (Del.) 
499,  85  A  797. 

112-8  S.  V.  Brown,  3  Boyce  (Del.) 
499,  85  A  797. 

115-25     [a]    The   (question  ck  preg- 
nancy is  for  the  jury.    S.  v.  Loomis,  90 
N.  J.  L.  216,  100  A  160. 
116-30     Smith  v.  State,  112  Miss.  802, 
73  S  793. 

116-32  P.  V.  Patrick,  277  HI.  210, 
115  NE  390. 

117-38  [a]  Confusing  "administer" 
and  "give." — An  instruction  telling 
the  jury  that  to  "administer"  drugs 
means  to  ' '  give ' '  them  to  a  person,  is 
erroneous,  since  "give"  may  include 
the  idea  that  the  drugs  are  taken  into 
the  stomach.  S.  v.  Stapp,  246  Mo.  S38, 
151  SW  971. 

120-50  P.  V.  Patrick,  277  111.  210, 
115  NE  390. 
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125-1     C.  V.  Barton,  153  Ky.  465,  156 
SW  113. 

[a]  To  constitute  an  accomplice  one 
must  be  so  connected  with  a  crime  that 
at  common  law  he  might  himself  have 
been  convicted  either  as  principal  or 
an  accessory  before  the  fact.  P.  v. 
Sweeney,  213  N.  Y.  37,  106  NE  913; 
P.  V.  Bright,  203  N.  Y.  73,  96  NE  362, 
AnnCasl913A,  771. 


126-2  Murphy  v.  S.,  130  Ark.  353, 
197  SW  585. 

[aj  Mere  presence  at  the  scene  of 
a  killing  without  more  does  not  con- 
stitute guilt.  S.  V.  Larkin,  250  Mo.  218, 
157  SW  600,  46  LBA  (NS)  13. 
126-4  U.  S.  V.  Schutte,  252  Fed. 
212. 

126-5  Ackley  v.  U.  S.,  200  Fed.  217, 
118  CCA  403;  Eaton  i;.  S.,  8  Ala.  App. 
136,  63  S  ,41;  S.  V.  Wakefield,  88  Conn. 
164,  90  A  230;  Bexley  v.  S.,  141  Ga. 
1,  80  SE  314;  S.  17.  Hoerr,  88  Kan.  573, 
129  P  153;  Skiles  v.  S.,  85  Neb.  401, 
123  NW  447;  P.  v.  Sweeney,  161  App. 
Div.  221,  146  NYS  637;  P.  v.  Pisano, 
142  App.  Div.  524,  127  NYS  204,  25  NY 
Cr  460;  S.  v.  Robertson,  166  N.  C.  356, 
81  SE  689;  S.  t).  Start,  65  Or.  178,  132 
P  512;  S.  V.  Wedemeyer,  65  Or.  198, 
132  P  518;  Bragg  v.  S.,  73  Tex.  Cr. 
340,  166  SW  162;  OUre  v.  S.,  57  Tex. 
Cr.  520,  123  SW  1116. 
[a]  "Aid"  and  "abet"  differen- 
tiated.— To  "aid"  does  not  imply  guil- 
ty knowledge  or  felonious  intent,  while 
to  "abet"  includes  knowledge  of  the, 
wrongful  purpose  of  the  perpetrator, 
and  counsel  and  encouragement  of  the 
crime.  P.  v.  Bond,  13  Cal.  App.  175, 
109  P  150. 

127-6  Cooper  v.  S.,  69  Tex.  Cr.  405, 
154  SW  989. 

127-7  S.  V.  Bobbitt,  228  Mo.  252, 
128   SW  953. 

128-11  Montgomery  v.  S.,  169  Ala. 
12,  53  S  991;  McMahan  v.  S.,  168  Ala. 
70,  53  S  89. 

128-12  S.  V.  Newman  (S.  C),  80 
SE  482. 

129-15     Buchanan  v.  S.,   4  Okl.   Cr. 
645,  112  P  32,  36  LEA  (NS)  83. 
130-19    S.  V.  Lee,  228  Mo.  480,  128 
SW  987;  Buck  v.  C,  116  Va.  1031,  83 
SE  390. 

130-20  Harrison  v.  8.,  69  Tex.  Cr. 
291,  163  SW  139;  Figaroa  v.  S.,  58 
Tex.  Cr.  611,  127  SW  193. 
132-28  Richardson  v.  U.  S.,  181  Fed. 
1, 104  CCA  69 ;  P  v-  Hyde,  156  App.  Div. 
618,  141  NYS  108?;  Pierce  v.  ,S.,  130 
Tenn.  24,  168  SW  851;  Espinoza  v.  S., 
73  Tex.  Cr.  237,  165  SW  208;  Silvas 
V.  S.,  71  Tex.  Cr.  213,  159  SW  223; 
Cooper  v.  B.,  69  Tex.  Cr.  405,  154  SW 
989;  Davis  v.  S.,  68  Tex.  Cr.  400,  152 
SW  1094;  Powers  v.  S.,  69  Tex.  Cr.  214, 
152  SW  fl09;  Davis  v.  S.,  61  Tex.  Cr. 
611,  136  SW  45. 
[a]    Accomplice,  not  principal. — Pend- 
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ley   V.    S.,    71    Tex.    Cr.    281,    158    SW 

811. 

132-29     Eichardson  v.  V.  S.,  181  Fed. 

1,   104   CCA  69;   V.   S.   v.   Martin,   176 

Fed.  110;  Gratton  v.  S.,  4  Ala.  App.  172, 

59  S  183;  Deal  v.  S.,  14  Ga.  App.  121, 

80  SE  537;  Strickland  v.  S.,  14  Ga. 
App.  591,  81  SE  819;  De  Freese  v. 
Atlanta,  12  Ga.  App.  201,  76  SE  1077; 
Christian  v.  8.,  9  Ga.  App.  61,  70  SB 
258;  Harbuck  v.  Atlanta,  7  Ga.  App. 
441,  67  SE  108;  Shorter  v.  S.,  179  Ind. 
527,  101  NE  821;  C.  v.  Bottom,  140 
Ky.  212,  130  SW  1091;  S.  v.  Treweil- 
der,  103  Miss  859,  60  S  1015,  sugges- 
tion of  error  over..  Id.  1039;  Eeynolds 
V.  Publishers,  155  Mo.  App  612,  135 
SW  103;  S.  V.  Warady,  78  N.  J.  L.  687, 
75  A  977,  aff.  77  N.  J.  L.  348,  72  A  37; 
S.  V  Davenport,  156  N.  C.  596,  72  SE 
7;  S.  t?.  Roland  Lumb.  Co.,  153  N.  C. 
610,  69  SE  58;  Condron  v.  S.,  61  Tex. 
Cr.  485,  138  SW  594;  Albright  v.  S., 
73  Tex.  Cr.  116,  164  SW  1001. 

[a]  Violation  of  municipal  ordinances. 
By  analogy  to  the  rule  in  misdemeanor 
eases,  all  who  participate  either  di- 
rectly or  accessorily  in  the  violation  of 
a  municipal  ordinance  may  be  held  as 
principals.  Morse  v.  Macon,  9  Ga.  App. 
829,  72  SE  284. 

[b]  Violating  liciuor  law. — Where  a 
person  rents  a  house  to  another  know- 
ing that  he  intends  to  use  it  for  the 
illegal  sale  or  storage  of  intoxicating 
liquors,  he  may  be  convicted  as  prin- 
cipal.    Moody  V.  S.,  14  Ga.  App.  523, 

81  SE  588. 

133-32  McMahau  v.  S.,  168  Ala.  70, 
53  S  89;  Henderson  v.  S.,  11  Ala.  App. 
3'/,  65  S  721;  Tucker  v.  S.,  110  Ark. 
633,  162  SW  1086;  Reagan  v.  P.,  49 
Colo.  316,  112  P  785;  S.  v.  Brown,  2 
Boyce  (Del.)  405,  80  A  146;  S.  v.  Mc- 
Callister,  7  Penne.  (Deli)  301,  76  A  226; 
Lewis  V  S.,  136,  Ga.  355,  71  SB  417; 
F  V.  Barrett,  261  111.  232,  103  NE 
969;  P.^-.  Archibald,  258  111.  383,  101 
NE  582;  P.  V  Van  Bever,  248  111.  136, 
93  NE  725:  Anderson  v.  C,  144  Ky. 
215,  137  SW  1063;  S.  v.  Gow,  235  Mo. 
307,  138  SW  648;  S.  v.  Ostman,  147 
Mo.  App.  422,  126  SW  961;  S.  V.  Man- 
gana,  33  Nev.  511,  112  P  693;  S.  v. 
Spence,  81  N.  J.  L.  265,  79  A  1029; 
S.  e.  VVIlson,  79  N.  J.  L.  241,  75  A 
776;  P.  V.  Katz,  154  App.  Div.  44,  139 
NTS  137;  Walker  v.  S.,  10  Old.  Cr. 
533,  139  P  711;  Metcalf  v.  S.,  10  Okl. 
Cr.  77,  133  P  1130;  Howard  v.  S.,  9 
Okl.  Cr.  337,  131  P  1100;  Rhea  v.  S., 


9  Okl.  Cr.  220,  131  P  729;  Walker  v. 
S.,  11  Okl.  Cr.  339,  127  P  895;  Bowes 
V.  a.,  8  Okl.  Cr.  277,  127  P  883; 
Wishard  v.  S.,  5  Okl.  Cr.  610,  115  P 
796;  Morris  v.  S.,  4  Okl.  Cr.  233,  111 
P  1096;  Moore  v.  S.,  4  Okl.  Cr.  212, 
111  P  822;  Greenwood  v.  S.,  3  Okl.  Cr. 
247,  105  P  371;  Cox  v.  S.,  3  Okl.  Or. 
129,  104  P  1074,  rehear,  denied,  105  P 
369;  S.  V.  Cliue,  27  S.  D.  673,  132  NW 
160;  Dryadale  v.  S.,  70  Tex.  Cr.  273, 
156  SW  685;  Bass  v.  S.,  59  Tex.  Cr. 
186,  127  SW  1020;  Goode  v.  S.,  57  Tex. 
Cr.  220,  123  SW  597. 

[a]  Not  a  principal  unless  present  aid- 
ing and  abetting. — Friend  v.  S.,  109 
Ark.  498,  160  SW  384. 

[b]  If  present,  aiding  and  assisting 
one  is  responsible  for  a  homicide  wheth- 
er he  fired  the  fatal  shot  or  not.  But- 
ler V.  S.,  61  Tex.  Cr.  133,  134  SW  230. 

[c]  Though  in  manslaughter  there  can 
be  no  accomplices,  the  law  of  principals 
may  apply  to  that  offense.  Burnam  v. 
S.,  61  Tex.  Cr.  616,  135  SW  1175. 

[d]  Where  a  murder  is  committed  in 
the  perpetration  of  a  robbery  by  two 
persons  acting  in  concert,  both  are 
guilty  of  the  murder,  though  the  killing 
be  "the  act  of  one  only.  C.  v.  De  Leo, 
242  Pa.  510,  89  A  584. 

[e]  All  persons  present  aiding  and 
abetting  a  murder  are  regarded  as  prin- 
cipals and  equally  guilty.  S.  v.  Davis, 
88  S.-  C.  204,  70  SE  417. 

133-33  [a]  A.  person  who  stands  by 
and  aids  or  abets  or  takes  part  in  a 
scheme  to  get  possession  of  a  property 
at  the  cost  of  human  life,  is  guilty  of 
murder,  even  though  he  does  pot  him- 
self fire  the  fatal  shot.  S.  v.  Orraye, 
84  N.  J.  L.  556,  87  A  121. 
137-46  Pierce  v.  S.,  130  Tenn.  24, 
168  SW  851;  Kaufman  v.  S.,  70  Tex. 
Cr.  438,  159  SW  58. 
[a]  Conviction  of  principal  necessary. 
The  party  who  actually  committed  the 
felony  must  be  proved  guilty  before 
evidence  is  admissible  of  the  guilt  of 
the  accessories  before  the  fact,  though 
they  are  charged  as  principals.  Os- 
borne V.  8.,  99  Miss.  410,  54  S  450,  55 
S  52. 

137-47  Rooney  v.  V.  S.,  203  Fed. 
928,  122  CCA  230. 

137-48  Cooper  v.  8.,  69  Tex.  Cr.  405, 
154  SW  989;  Harrison  v.  8.,  69  Tex. 
Cr.  291,  153  SW  139;  Davis  v.  S..  61 
Tex.  Cr.  611,  136  SW  45. 
138-50  Merrill  v.  8.,  175  Ind.  139,  93 
NE  857;  Brunaugh  v.  8.,  173  Ind.  483, 
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507,  90  NE  1019;  P.  v.  Katz,  209  N.  T. 
311,  103  NE  305,  154  App.  Div.  44,  139 
NYS  137. 

138-56  Hunter  v.  S.,  104  Ark.  245, 
149  SW  99;  P.  V.  Trumbley,  252  111. 
29,  96  NE  573;  P.  v.  Van  Bever,  248 
111.  136,  93  NE  725;  P.  v.  Lucas,  244 
111.  603,  91  NE  659;  Burnett  v.  P.,  204 
111,  208.  68  NE  505;  S.  n.  Vane  (Wash.), 
178  P  456. 

139-57  [a]  If  an  accessory  Is 
charged  as  principal  without  showing 
his  relations  to  the  crime  according  to 
the  facts,  the  charge  must  be  as  full 
and  specific  as  a  charge  against  one 
who  commits  the  criminal  act.  P.  i). 
Trumbley,  252  111.  29,  96  NE  573. 
141-62  P.  V.  Cryder,  6  Cal.  23;  P. 
V.  Bigler,  5  Cal.  23. 
141-63  P.  V.  Jordan,  244  111.  386, 
91  NE  482. 

146-80  P.  17.  Jordan,  244  111.  386, 
91  NE  482. 

147-82  [a]  Indictment  must  allege 
facts  sufiSeieut  to  constitute  the  offense 
by  the  principal.  Ex  parte  Griffin,  33 
Nev.  490,  111  P  939;  Ex  parte  Smith, 
33  Nev.  466,  111  P  930. 
157-43  August  V.  S.,  11  Ga.  App. 
798,  76  SE  164. 

158-44  [a]  Wliejre  there  was  evi- 
dence that  another  did  the  shooting, 
instructions  assuming  that  actual  firing 
of  the  gun  by  defendant  was  essential 
to  conviction  were  properly  refused, 
there  being  evidence  of  conspiracy. 
Smith  V.  S.,  8  Ala.  App.  187,  62  S  575. 
158-48  [a]  At  common  law  it  was 
necessary  to  convict  accessories  of  a 
felony  of  the  same  species  as  the  prin- 
cipal. P.  V.  Jordan,  244  111.  386,  91 
NE  482. 

160-57  Monk  v.  S.,  130  Ark.  358, 
197  SW  580. 


ACCORD  AND  SATISFACTION 

163-1  Glucksman  v.  Board  of  Edu- 
cation, 164  NYS  351;  Eubin  v.  Siegel, 
181  App.  Div.  181,  168  NYS  744;  Gen- 
try V.  Fife,  56  Okl.  1,  155  P  246;  Con- 
tinental Gin  Co.  V.  Arnold,  52  Okl.  569, 
163  P  160;  Eggland  v.  South,  22  S.  D. 
467,  118  NW  719. 

164-2  Green  v.  Whaley,  271  Mo.  636, 
197  SW  355;  Post  v.  Thomas,  180  App. 
Div.  627,  168  NYS  226;  Houston  Bros. 
V.  Wagner,  ?8  Okl.  367,  114  P  1106; 
Batcus  V.  Mach.  Co.  (Tex.  Civ.),  197 
SW  478. 

164-3  B.  &  W.  Engineering  Co.  v. 
Beam,   23    Cal.   App.    164,   137   P    624; 


Thomas  v..  Zahka,  99  Misc.  333,  164 
NYS  193. 

164-4  Lewis  v.  Arnn,  127  Ark.  106, 
191  SW  914;  Pagin  v.  Ailing,  164  NYS 
174;  Champion  F.  Co.  v.  Hardin,  172 
N.  C.  767,  90  SE  919. 
165-8  Brooklyn  E.  Co.  v.  Railroad, 
151  App.  Div.  465,  135  NYS  990; 
Kochman  v.  Karp,  130  NYS  175,  du- 
ress. 

165-9  Worcester  C.  Co.  v.  Wood'i 
Sons  Co.,  209  Mass.  105,  95  NE  392; 
Loft  E.  Co.  V.  Clay  den,  164  NYS  692; 
Houston  Bros.  v.  Wagner,  28  Okl.  367, 
114  P  1106. 

165-11  See  Marsh  v.  Fricke,  1  Ala. 
App.  649,  56  S  110. 

[aj  Waiver. — Accord  and  satisfaction 
may  be  waived.  White  Walnut  C.  Co. 
V.  Min.  Co.,  162  111.  App.  353,  aff.  254 
111.  368,  98  NE  669. 
165-12  Bell  V.  Pitman,  143  Ky.  521, 
136  SW  1026;  Houston  Bros.  v.  Wag- 
nef,  28  Okl.  367,  114  P  1106. 
165-13     Page  v.  Barry,  197  Ala.  449, 

73  S  22;  Mosaic  Templars  v.  Austin 
(Ark.),  190  SW  571;  McCoy  v.  Smithy 
181  la.  707,  165  NW  88;  Martin  v. 
Martin,  174  App.  Div.  758,"  161  NYS 
518;  P.  ex  rel.  Becker  v.  Bd.  of  Edu- 
cation, 162  NYS  643;  Wallach  v.  Ath- 
letic Club,  162  NYS  237.  See  Galowitz 
V.   Hendlin,   160   NYS   641. 

166-14     Sendoya  v.  Brew.  Co.  (Fla.), 

74  S  801;  Foreman  v.  Weil,  174  Ky. 
536,  192  SW  677;  Glucksman  v.  Bd. 
of  Education,  164  NYS  351;  Cantasano 
■c.  Courtney,  163  NYS  156;  Mundler  v. 
Palmer,  162  NYS  605;  Carleton  Bros. 
&  Co.  V.  Bowen  (Tex.  Civ.),  193  SW 
732. 

[a]  Agreement  must  he  executed. 
Brooklyn  E.  Co.  v.  Eailroad,  151  App, 
Div.  465,  135  NYS  990. 

[b]  Acceptance  of  new  agreement. 
Bell  V.  Pitman,  143  Ky.  521,  136  SW 
1026,  35  LEA  (NS)   820. 

167-15  Frankfurt  -  Barnett  Co.  v. 
Prym  Co.,  237  Fed.  21,  150  CCA  223; 
Fuller  V.  Smith,  107  Me.  161,  77  A 
706. 

167-17  Abercrombie^  v.  ^  Goode,  187 
Ala.  310,  65  S  816;  Forrester  v.  Line- 
baugh,  95  Ark.  623,  128  SW  855;  New 
York  L.  Ins.  Co.  v.  MacDonald,  62  Colo. 
67,  160  P  193;  De  Vaughn  v.  Eothchild, 
14  Ga.  App.  660,  82  SE  152;  Fuller 
V.  Smith,  107  Me.  161,  77  A  706;  Schef- 
fenaoker  v.  Hoopes,  77  Md.  Ill,  77  A 
130;  Dettloff  v.  Hammond,  S.  &  Co. 
(Mich.),   161    NW  949;   Scott  v.   Imp. 
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Co.,  241  Mo.  112,  145  SW  48;  Brady 
V.  Ins.  Co.,  180  Mo.  App.  214,  167  SW 
1171;  Brooklyn  E.  Co.  v.  Eailroad,  161 
App.  Div.  465,  135  NYS  990;  Frank  v. 
Vogt,  97  Misc.  674,  162  NYS  369;  Ablo- 
witz  V.  Zoloth,  161  NYS  260;  Slooum 
Co.  V.  St.  Clair,  52  Pa.  Super.  98;  Phil- 
adelphia B.  &  W.  R.  Co.  V.  Walker, 
45  Pa.  Super.  524;  Thomson  v.  Ins. 
Co.,  38  S.  D.  570,  162  NW  373;  Siegele 
V.  Ins.  Assn.,  28  S.  D.  142,  132  NW 
697;  Hagen  v.  Townsend,  27  S.  D..  457, . 
131  NW  512;  Smoot  v.  Checketts,  41  ' 
Utah  211,  125  P  412;  Bianchi  G.  Co. 
V.  Terre  Haute  Co.,  91  Vt.  177,  99  A 
875. 

167-19  [a]  Value  received  does  not 
affect  validity.  Beebe  v.  Worth,  146 
NYS  146. 

168-20  Alabama  City  Ey.  Co.  v. 
Gadsen,  185  Ala.  263,  64  S  91;  West- 
ern Ey.  Co.  V.  Foshee,  183  Ala.,  182,  62 
S  500;  Cunningham  C.  Co.  v.  Grain 
Co.,  98  Ark.  269,  135  SW  831;  Meyer 
V.  Cement  Co.,  21  Cal.  App.  602,  132 
P  611;  Stanley-ThomDson  L.  Co.  v. 
South&rn  C.  M.  Co.  (Colo.).  178  P  577, 
Walliter  v.  Traction  Co..  245  111.  148, 
91  NE  1053;  Day  Lumb.  Co.  v.  Serrell, 
177  111.  App.  30;  Kunz  v.  Ginocchio,  166 
111.  App.  631;  Anson  v-  Ins.  Co.,  162 
111.  App.  505,  aff.,  252  111.  369,  96  NB 
846,  37  LEA  (NS)  555;  Sparks  t;. 
Spaulding  Mfg.  Co..  158  la.  491,  139 
NW  1083;  Chapin  v.  Little  Blue  School, 
110  Me.  415,  86  A  838;  Fuller  v.  Smith, 
107  Me.  161,  77  A  706;  Scheffenacker 
V.  Hoopes,  77  Md.  Ill,  77  A  130;  Olson 
V.  Farnsworth,  97  Neb.  407,  150  NW 
260;  Eose  v.  American  Paper  Co.,  83 
N.  X  L.  707,  85  A  354;  Castelli  v. 
Jerriasati,  80  N.  J.  L.  295,  78  A  227; 
Post  V.  Thomas,  212  N.  Y.  264,  106 
NB  69;  Sondheim  v.  Scalera,  161  NYS 
291;  Dunn  v.  Motor  Car  Co.,  144  NYS 
349;  Metropolitan  Shirt  Waist  Co.  v. 
Karmmer,  138  NYS  1067;  McKenty  v. 
Mfg.  Co.,  123  NYS  983:  Seeds,  etc.  Co. 
V.  Conger,  83  O.  St.  169,  93  NE  892, 
32  LEA  (NS)  380;  Polin  v.  Weisbrot, 
52  Pa.  Super.  312,  86  A  838;  Hollinger 
V.  Granite  Co.  (Tex.  Civ.),  173  SW 
603;  Bergman  Produce  Co.  v.  Brown 
(Ter.  Civ.),  172  SW  554;  Olson  v.  Bur- 
ton (Tex.  Civ.),  141  SW  549;  Cristler 
V.  Williams,  62  Tex.  Civ.  169,  130  SW 
608. 

[aj  IVRist  be  dispute  (1)  as  to  amount 
due.  White  Walnut  C.  Co.  v.  Min.  Co., 
162  111.  App.  353,  aff.  254  111.  368,  98 
NE    669.      (2)    Must   Be    a   bona   fide 


dispute.  Baugh  v.  Fist,  84  Kan.  740, 
115  P  551;  Ogilvie  v.  Lee,  158  Mo.  App. 
493,  138  SW  926;  Thayer  v.  Harbican, 
70  Wash.  278,  126  P  625. 

[b]  A  dispute  as  to  matter  of  law  as 
well  as  of  fact  will  sustain  an  accord 
and  satisfaction.  So.  Side  Coal  Go.  «.  > 
Gross,  157  111.  App.  218. 

[c]  detention  of  check  containing  re- 
ceipt in  *ull  without  indorsement  there- 
on does  not  constitute  accord  and  sat- 
isfaction. Groh  1).  Casualty  Co.,  155 
III.  App.  18. 

[d]  The  sum  received  must  be  less 
than  what  he  is  entitled  to  receive;  it 
must  have  been  given  in  full  satisfac- 
tion and  the  creditor  must  have  re- 
ceived it  as  such.  Perin  v.  Cathcart, 
115  la.  553,  89  NW  12;  Seattle  E. 
Co.  V.  Power  Co.,  63  Wash.  639,  116  P 
289. 

168-21  Ikard  v.  Armstrong,  10  Ala. 
App.  657,  65  S  849;  Holslag  v.  Morse, 
188  111.  App.  607;  Worth  Huskev  Coal 
Co.  V.  Parker  Co.,  157  111.  App.  199; 
American  Seeding  Mach.  Co.  v.  Baker, 
55  Ind.  App.  625,  104  NE  524;  Cun- 
ningham V.  Irwin,  182  Mich.  629,  148 
NW  786;  Bacearia  v.  Landers,  84  Misc. 
396,  146  NYS  158;  Wallach  v.  Athletic 
Club,  162  NYS  237;  Parker  v.  Mayes, 
85  S.  C.  419,  67  SE  559,  137  AmSt 
912;  Hagen  v.  Townsend,  27  S.  D.  457, 
131  NW  512;  Smoot  v.  Checketts,  41 
Utah  211,  125  P  412;  O'Connell  V. 
Arai,  63  Wash.  280,  115  P  95;  Morgen- 
thaler  v.  Somers,  164  Wis.  159,  159  NW 
717. 

[a]  Does  not  apply  to  balance  claimed 
as  interest  by  way  of  damages.  Ben- 
nett V.  Coal  Co.,  70  W.  Va.  456,  74  SE 
418,  AnnCasl913E,  578,  40  LEA  (NS) 
588. 

[b]  Mistake  In  amount. — ^Barber  As- 
phalt Pav.  Co.  V.  Mullen,  220  Mass.  308, 
107  NE  978. 

[c]  As  between  attorney  and  client. 
Gen.  Fireproof  Const.  Co.  v.  Butterfield, 
143  App.  Div.  708,  128  NYS  407. 
169-24  In  re  Pfenninger's  Est. 
(Minn.),  160  NW  487.  See  Ikard  v. 
Armstrong,  10  Ala.  App.  657,  65  S  849. 
171-30  Williams  v.  Uzzell,  108  Ark. 
241,  166  SW  843. 

172-36     Klair    v.    R.    Co.,    2    Boyee 
(Del.)  274,  78  A  1085. 
[a]     Effect  of  not  pleading.— Dickson 
V.    Wainwright,    137    Ga.    299,    73    SE 


515. 


173-37     Poer    v.    Johnson,    48    Ind. 
App.  596,  96  KE  189;  CrUly  v.  Enyle, 
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87  Neb.  367,  127  NW  251;  Continental 
G.  Co.  V.  Arnold,  52  Okl.  569,  153  P 
160;  First  Nat.  Bank  v.  Latham,  37  Okl. 
286,  132  P  891. 

173-39  Williams  v.  Uzzell,  108  Ark. 
241,  156  aw  843;  B.  &  W.  Engineer- 
_  ing  Co.  V.  Beam,  23  Cal.  App.  164,  137 
P  624;  Grand  Lodge  v.  Grand  Lodge, 
83  Conn.  241,  76  A  533. 

[a]  Amendment  of  the  answer  may  be 
made  to  set  up  accord  and  satisfaction 
'brought  out  in  the  evidence.  Engineer- 
ing Co.  V.  Beam,  23  Cal.  App.  164,  137 
P  624. 

173-40  B.  &  W.  Engineering  Co.  v. 
Beam,  23  Cal.  App.  164,  137  P  624. 
175-48  Cahaba  Coal  Co.  v.  Hanby,  7 
Ala.  App.  282,  61  S  33;  Breslauer  v. 
McCormick-Saeltzer  Co.,  31  Cal.  App. 
284,  160  P  251. 

180-58  New  York  Life  Ins.  Co.  V. 
.MacDonald,  62  Colo.  67,  160  P  193; 
Lorentowicz  v.  Bowers,  91  N.  J.  L.  225, 
102  A  630,  LEA1918B,  1139. 
180-59  Barr  v.  Bridge  Wks.,  179  la. 
702,  161  NW  695. 

180-61  Bianchi  G.  Co.  v.  Terre 
Haute  Co.,  91  Vt.  177,  99  A  875. 
[a]  That  the  claim  was  in  dispute 
when  lesser  amount  was  accepted,  must 
be  alleged.  Louisiana  Lumb.  Co.  v. 
Lumb.  Co.,  9  Ala.  App.  383,  63  S  788; 
WUder  v.  Millard,  93  Neb.  595,  141  NW 
156. 

181-63  Sawyer  v.  Hawthorne,  167 
la.  410,  149  NW  512;  Lankester  v. 
Fine,  134  Minn.  330,  159  NW  622; 
Frederick  v.  Moran,  90  Neb.  96,  132 
NW  935. 

184-77    Deming  Inv.  Co.  v.  McLaugh- 
lin, 30  Okl.  20,  118  P  380. 
184-78     Post   V.   Thomas,    180    App. 
Div.  627,  168  NTS  226.     But  see  Busi- 
ness  Men's  E.  Co.  v.   Comet   Co.,  152 
App.  Div.  941,  137  NYS  823. 
184-79    Frank  v.  Vogt,  97  Misc.  674, 
162   NYS  369;   Galvanotype  E.   Co.  v. 
Bible  S.  Assn.,  162  NYS  757. 
185-80     Tankersley  v.  Tract.  Co.,  101 
Neb.  578,  163  NW  850. 
187-88     Purdy    V.    Van    Keuren,    60 
Or.  263,  119  P  149. 

188-97  Stoddard  v.  Printing  Co.,  175 
App.  Div.  905,  162  NYS  839. 
189-2  Breining  v.  Lippincott,  129 
Ark.  406,  196  SW  795;  Scott  v.  Bevil- 
acqua,  226  Mass.  554,  116  NE  563;  Dana 
V.  Gulf,  etc.  R.  Co.,  106  Miss.  497,  64 
S  214. 
190-8    American  Workmen  v.  James, 


14  Ala.  App.  476,  70  S  976;  Hargrave 
V.  Colfax,  89  Wash.  467,  154  P  824. 
190-9  American  Workmen  v.  James, 
14  Ala.  App.  476,  70  S  976;  Babcock 
V.  Huntoon,  37  E.  I.  526,  93  A  911; 
Hargrave  v.  Colfax,  89  Wash.  467,  164 
P  824. 

[a]  A  check  containing  a  receipt  in 
fuU  is  'Bonclusive  of  acceptance  in  full 
payment.  Bogert  v.  Mfg.  Co.,  172  N. 
C.  248,  90  SE  208. 

191-13  Eyan  v.  Pub.  Co.,  16  Ga.  App. 
83,  84  SE  834;  Fuller  v.  Smith,  107  Me. 
161,  77  A  706;  Scott  v.  Bevilacqua,  226 
Mass.  554,  116  NB  563;  Worcester  C. 
Co.  V.  Wood's  Sons  Co.,  209  Mass.  105, 
95  NE  392;  Murphy  v.  Lungstrass  Co., 
187  Mo.  App.  577,  174  SW  114;  St. 
Pierre  v.  Casualty  Co.,  77  N.  H.  599, 
92  A  840;  Eoss  v.  Paper  Co.,  83  N.  J. 
L.  707,  85  "A  354;  Castelli  v.  Jereissati, 
80  N.  J.  L.  295,  78  A  227;  Schuller  v. 
Eobison,  139  App.  Div.  97,  123  NYS 
881;  Eng  v.  Cammaun,  85  Misc.  27,  147 
NYS  23;  Babcock  v.  Huntoon,  37  E.  I. 
526,  93  A  911. 

[a]  Question  of  Intent  for  juary. — Eos- 
ser  V.  Bynum,  168  N.  C.  340,,  84  SE 
393. 

191-14  Hunnicut  L.  Co.  v.  E.  Co., 
2  Ala.  App.  436,  57  S  73;  Fowley  v. 
Thompson,  173  111.  App.  333;  Scott  v. 
Parkview  E.  &  I.  Co.,  241  Mo.  112, 
145  SW  48;  Brewster  v.  Silverstein, 
78  Misc.  123,  137  NYS  912;  Eansom 
V.  Crawford,  44  Pa.  Super.  592;  Bab- 
cock V.  Huntoon,  37  E.  I.  526,  93  ^ 
911;  Graham  v.  Kesseler  (Tex.  Civ.), 
192  SW  299. 

192-20  Breslauer  v.  McCormick- 
Saeltzer  Co.,  31  Cal.  App.  284,  160  P 
251. 


ACCOXJNT  AND  ACCOUNTINa 

203-5  [a]  An  account  stated  is  an 
account  balanced  and  rendered,  with  an 
assent  to  the  balance,  express  or  im- 
plied. Fox  V.  Patachinkoff,  132  NYS 
840. 

[b]  Agreement  to  settle  a  tort  at  a 
stated  sum  is  not  provable  as  an  ac- 
count stated.  Pudas  v.  Mattala,  173 
Mich.  189,  138  NW  1052,  45  LEA  (NS) 
534. 

203-6  S.  V.  R.  Co.,  246  111.  188,  92 
NE  814,  815. 

210-31  Citizens'  B.  &  T.  Co.  v. 
Huikle,  126  Ark.  266,  189  SW  679; 
Napolean  Hill  C.  Co.  v.  Gray,  99  Ark. 
648,  137  SW  827;  Gardner  v.  Watson, 
170  Cal.  570,  150  P  994;  Eichmond  D. 
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Co.  V.  R.  Co.,  31  Cal.  App.  399,  160 
P  862;  Fee  v.  MePheeCc,  31  Cal.  App. 
295,  160  P  397;  Tatsuno  v.  Pedersen, 
21  Cal.  App.  585,  132  P  608;  Vance  v. 
Supreme  Lodge,  15  Cal.  App.  178,  114 
P  83;  Eosenbaum  v.  McEwen,  24  Colo. 
App.  58,  131  P  780;  S.  v.  R.  Co.,  246 
111.  188,  92  NE  814,  816;  Dean  &  Son 
V.  Conkey  Co.,  180  111.  App.  162;  Bosson 
V.  BrasH,  63  Ind.  App.  86,  114  NE  6; 
U.  S.  Health  &  Ace.  Ins.  Co.  v.  Batt, 
49  Ind.  App.  277,  97  NE  195;  McMahon 
V.  Brown,  219  Mass.  23,  106' NE  576; 
Thomasma  v.  Carpenter,  175  Mich.  428, 
141  NW  559,  AnuCaal915A,  690,  45 
LEA  (NS)  543;  International  H.  Co. 
V.  Swenson,  135  Minn.  141,  160  NW 
255;  Western  Newspaper  Union  v.  Mfg. 
Co.,  118  Minn.  230,  136  NW  752;  Mar- 
ston  V.  Catterlin,  270  Mo.  5,  192  SW 
413;  Eisinger  v.  Begley  (Mo.  App.), 
190  SW  418;  Adam  Roth  G.  Co.  v.  Hotel 
Monticello  Co.,  183  Mo.  App.  429,  166 
SW  1125;  Hanson  S.  Co.  v.  F.  &  T. 
Bank  53  Mont.  324,  163  P  1151;  Leon- 
ard V.  Greenleaf,  21  N.  M.  180,  153 
P  807;  Newburger-Morris  Co.  v.  Tal- 
cott.  21£|  N.  Y.  505,  114  NE  846;  Stock- 
ing 'i;.  Mf g.  Co.,  175  App.  Div.  812,  162 
NYS  451;  Schultheis  v.  Canghey,  146 
App.  Div.  102,  130  NYS  373;  Bauer 
V.  Arabs,  144  App.  Div,.  274,  128  NYS 
'  1024;  Stein  v.  Stein,  140  App.  Div.  306, 
126  NYS  244;  Vernon  v.  English,  124 
NYS  675;  Lemke  v.  Thompson,  35  N.  D. 
192,  159  NW  844;  Hayden  v.  Astoria, 
84  Or.  205,  164  P  729;  Sumpter  v. 
Creosoting  Co.,  84  Or.  167,  164  P  708; 
Harrison  v.  Birrell,  58  Or.  410,  115  P 
141;  Padgitt  Bros.  Co.  v.  Dorsey  (Tex. 
Civ.),  194  SW  1124;  Salt  Lake  Eng. 
Works  v.  Pipe  Co.,  49  Utah  53,  161  P 
927;  Union  Iron  Wks.  v.  Eathskeller 
Co.,  94  Wash.  67,  161  P  1197,  LEA 
1917C,  445;  Blanck  v.  Mining  C,  93 
Wash.  26,  159  P  1077. 

[a]  What  constitutes.  —  Barker  Auto 
Co.  V.  Bennett,  219  Mass.  304,  106  NE 
990. 

[b]  Keceiver  does  not  act  as  agent. 
A  receiver,  being  an  officer  of  the 
court,  his  failure  to  object  to  the  dis- 
allowance of  interest  on  the  balances 
of  trust  funds  on  deposit  held  not  to 
render  such  balances  accounts  stated. 
Stone  V.  Trust  Co.,  183  Mo.  App.  261, 
166  SW  1091. 

211-32  Bassick  G.  M.  Co.  v.  Beards- 
ley,  49  Colo.  275,  112  P  770,  33  LEA 
(NS)  852;  MacPherson  v.  Harding,  40 
App  Cas   (DC)   404;  Generes  v.  Secur- 


ity Life  Ins.  Co.  (Tex.  Civ.),  163  SW 
386. 

211-33  Joshua  Henry  Iron  Wks.  v. 
Brenneman,  185  Fed.  183;  Stewart  v. 
h.  Lasseter  &  Co.,  4  Ala.  App.  665,  59 
S  233;  Atkinson  v.  Golden  Gate  Tile 
Co.,  21  Cal.  App.  168,  131  P  107;  Vance 
i;.  Supreme  Lodge,  15  Cal.  App.  178, 
114  P  83;  W.  A.  Parkinson  Co.  v. 
Tullgren,  177  111.  App.  295;  Eudolph 
Wuriitzer  Co.  v.  Dickinson, '  153  111. 
App.  36,  judgment  aff.,  247  111.  27,  93 
NE  132;  First  Nat.  Bank  v.  Peek,  180 
Ind.  649,  103  NE  643;  Graham  v.  Work, 
162  la.  383,  141  NW  428;  Western 
Newspaper  Union  v.  Piano  Mfg.  Co., 
118  Minn.  230,  136  NW  752;  Alexander 
V.  Scott,  150  Mo.  App.  213,  129  SW 
991;  Bradley  u.  McDonald,  157  App. 
Div.  572,  142  NYS  702;  Daiutrey  V. 
Evans,  148  App.  Div.  275,  132  NYS 
126;  Audley  v.  Jester,  148  App.  Div. 
94,  132  NYS  1061;  Hanan  v.  Sanford, 
69  Or.  204,  137  P  772;  Bailey  v.  Frazier, 
62  Or.  142,  124  P  643;  Miller  v.  Eyder, 
145  Wis.  526,  130  NW  518. 

[a]  Written  promises  not  to  dispute 
bill,  accompanied  by  excuses  for  failure 
to  pay  it  do  not  amount  to  an  implied 
account  stated.  McDonald  v.  Mossman, 
181  Mo.  App.  475,  168  SW  816. 

[b]  Presumption  from  acciuiescence. 
Failure  to  object  only  raises  a  presump- 
tion of  assent  to  an  account  rendered, 
and  a  contrary  conclusion  may  be 
shown.  Kent  v.  Wilson,  149  App.  Div. 
841,  134  NYS  206. 

[c]  Mere  silence  by  one  when  a  bill 
is  presented  is  not  in  itself  a  ground 
for  presuming  acquiescence  in  its  cor- 
rectness. King  V.  Kahn,  157  111.  App. 
251. 

[d]  An  accoimt  rendered  and  not  ob- 
jected to  within  reasonable  time  be- 
comes an  account  stated.  Carlisle  v. 
Norris,  144  App.  Div.  690,  129  NYS 
585;  Harrison  v.  Birrell,  58  Or.  410,  115 
P  141. 

[e]  Though  error  exists  in  an  account 
rendered  it  may  become  stated  by  vir- 
tue of  retention  without  objection. 
Pickham  v.  Illinois,  Iowa  &  M.  E.  Co., 
163  111.  App.  281. 

212-34     Toric    Optical    Co.   v.   Bech- 

told,  138  NYS  1078. 

[a]     Distinguished  from  account  stated. 

Culver  V.   Newhart,  18   Cal.  App.   614, 

123  P  975. 

213-36     Townsend    v.    Carter    Const. 

Co.,  165  App.  Div.  973,  150  NYS  757. 


12 


ACCOUNT  AND  ACCOUNTING 


Vol.  1 


213-40  Hayden  v.  Astoria,  84  Or. 
205,  164  P  729. 

216-44     [a]     Mere  conflict  In  claim 
to   oil  royalty  does   not   assure   equity 
jurisdiction.    Peterson  v.  Smith,  75  W. 
Va.  553,  84  SE  250. 
217-51     Merryman    v.    Wheeler,    130 
Md.  566,  101  A  551;  Nelson  v.  Gibson, 
98  Vt.  423,  98  A  1006. 
219-58     Heidel  v.  Shute,  86  Or.  210, 
167  P  586,  168  Pac.  298. 
220-65     Southern    E.    Co.    v.    Grant, 
136  Ga.  303,  71  SE  422,  AnnCasl912G, 
472. 

221-66  Thornburg  v.  Moon  (Tex. 
Civ.),  180  SW  959. 

221-67  Eev.  St.,  1909,  §1832;  Reed 
V.  Kansas,  etc.  Co.,  187  Mo.  App.  542, 
174  SW  110. 

223-77  Stansfleld  v.  Dunne,  16  Ariz. 
153,  141  P  736. 

223-80  Texas  &  N.  O.  E.  Co.  v.  Pat- 
terson (Tex.  Civ.),  192  SW  585;  Harris 
&  Co.  V.  Grinnell,  Willis  &  Co.  (Tex. 
Civ.),  187  SW  753;  Thornburg  v.  Moon 
(Tex.  Civ.),  180  SW  959. 
[a]  When  books  destroyed. — Givens  v. 
Pierson's  Admx.,  IB7  Ky.  574,  181  SW 
324. 

226-98  Worthington  v.  Jolly,  174  N. 
C.  266,  93  SE  776;  Wilson  v.  Drug  Co. 
(Tex.  Civ.),  190  SW  194. 
227-2  Chicago  Crayon  Co.  v.  Choate, 
102  Ark.  603,  145  SW  197. 
227-4  Carpenter  v.  Gray,  113  Va. 
518,  75  SE  300. 

228-6  Brown  v.  Ellery,  163  NTS  260; 
Eotan  Grocery  Co.  v.  Tatum  (Tex. 
Civ.),  149  SW  342. 

231-34  Chicago  Crayon  Co.'  v. 
Choate,  102  Ark.  603,  145  SW  197;  Day 
V.  Thomas,  2  Boyce  (Del.)  488,  82  A 
237;  Boss  v.  Lodge,  I.  O.  O.  F.,  101 
Kan.  50,  165  P  819;  Starke  v.  Stewart, 
33  N.  D.  359,  157  NW  302;  Tolerton  & 
W.  Co.  i.  Suit,  33  N.  D.  283,  156  NW 
939;  Lockett  v.  Maxfield  Co.,  57  Okl. 
132,  156  P  1192;  Harris  &  Co.  v.  Grin- 
nen,  Willis  &  Co.  (Tex.  Civ.),  187  SW 
753;  Continental  Lumber  &  Tie  Co.  v. 
Miller  (Tex.  Civ.),  145  SW  735. 
231-35  Thompson  O.  M.  Co.  v.  Mur- 
ray, 19  Ga.  App.  137,  91  SE  217. 
232-40  [a]  Eecovery  limited  to 
items  alleged  and  proved.  Armour  & 
Co.  V.  Bluthenthal,  9  Ga.  App.  707,  72 
SE  168. 

236-81  Smythe  v.  Dothan  Foundry 
&  Maeh.  Co.,  166  Ala.  253,  52  S  398; 
Dixie  Industrial  Co.  v.  Manly,  2  Ala. 
App.   365,   57   S   49;    Delta   Ins.   &   E. 


Agency  v.  Mortg.  Co.,  112  Miss.  181,  72 
S  895;  Blaisdell  v.  McClary,  90  Vt.  431, 
98  A  1001. 

237-97    Bergman     Produce     Co.     V. 
Brown  (Tex.  Civ.),  141  SW  153. 
240-35     Friedman,    Keller    &    Co.    v. 
Olson, '187  Mo.  App.  469,  173  SW  28. 
242-44     Ventress    v.    Gunn,    6    Ala. 
App.  226,  60  S  560. 

243-51  Mayr  v.  Chesman  &  Co.,  195 
111.  App.  587. 

243-53  United  States  Health  &  Ace. 
Ins.  Co.  V.  Batt,  49  Ind.  App.  277,  97 
NE  195. 

243-55     [a]     Action      on      balance 
agreed  to. — Davidson    Grocery    Go.    v. 
Johnston,  24  Ida.  336,  133  P  929. 
244-58     Joshua  Hendry  Iron  Wks.  v. 
Brenneman,   185  Fed.   183. 
[a]     Effect  of  not  averring  an  account 
stated. — Where  the  complaint  does  not 
aver   an   account   stated,  plaintiff   may 
only  recover  money  claimed  to  be  due 
by  proving   the   original   indebtedness. 
O'Laughlin  v.  Ayrault,  133  NYS  444. 
245-69     Teter  v.   Moore,   80    W.   Va. 
443,  93  SE  342. 

246-71     Verlengia  v.  Eushie,  6  Boyce 
(Del.)  11,  95  A  914;  Leonard  v.  Green- 
leaf,  21  N.  M.  180,  153  P  807. 
246-72     Greenfield    v.    Peay     (Ark.), 
209  SW  730. 

247-75     Williams    v.     Thweatt,     126 
Ark.  627,  190  SW  113;  Fee  v.  McPhee 
Co.,  31  Cal.  App.  296,  160  P  397. 
247-76     Perley  v.   McGray,   115   Me. 
398,  99  A  39. 

247-77  Murphey  c.  Springs  &  Co., 
200  Fed.  372,  118  CCA  524,  45  LEA 
(NS)   539. 

247-79     [a]     Defendant    may    show 
under   a   general   denial   any   fact   de- 
stroying the  cause  of  action,  including 
payment  of  the  debt.     Mayer  Coal  Co. 
V.  Stallsmith,  89  Kan.  81,  129  P  831. 
247-81     Fee  v.  McPhee   Co.,  31  Cal. 
App.  295,  160  P  397;   Bremer  v.  Eing, 
146  App.  Div.  724,  131  NYS  487. 
[a]     Fraud,  accident  or  mistake  must 
be  specially  pleaded.   Barr  v.  Lake,  147 
Mo.  App.  252,  126  SW  755. 
248-82     Teter   v.   Moore,   80   W.   Va. 
443,  93  SE  342. 

249-90  Crane  v.  Standsbury,  173  Cal. 
631,  161  P  7;  Perley  v.  McGray,  115  Me. 
398,  99  A  39;  S.  J.  Travis  &  Co.  v. 
Means  (Mo.  App.),  192  SW  119. 
249-91  S.  J.  Travis  &  Co.  v.  Means 
(Mo.  App.),  192  SW  119. 
249-92  Somerset  S.  &  L.  Co.  v. 
Brown,  173  Ky.  194,  190  SW  680. 
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249-93  Rosenbaum  v.  McEwen,  24 
Colo.  App.  58,  131  P  780. 
249-94  Arkansas  Fertilizer  Co.  v. 
Banks,  95  Ark.  86,  128  SW  566;  Mae- 
Pherson  v.  Harding,  40  App.  Cas.  (DC) 
404;  Sohmoker  v.  Miller,  89  Kan.  594, 
132  P  158;  Burnham  v.  Black,  121  NYS 
616. 

250-2  Jackson  v.  White,  188  Fed. 
775,  110  CCA  481;  "Weir  v.  Allen,  89 
N.  J.  L.  597,  99  A  328;  Williams  v. 
Butherford  Realty  Co.,  159  App.  Div. 
171,  144  NYS  357. 

250-5  South  &  N.  A.  E.  Co.  v.  Louis- 
ville &  N.  E.  Co.,  170  Ala.  265,  53  S 
1016. 

250-6  S.  V.  Illinois  Cent.  E.  Co.,  246 
111.  188,  92  NE  814,  816. 
250-7  S.  V.  Illinois  Cent.  E.  Co.,  246 
111.  188,  92  NB  814,  816. 
250-9  United  States  H.  &  A.  Ins. 
Co.  ivBatt,  49  Ind.  App.  277,  97  NE  195. 
251-15  Crane  v.  Stansbury,  173  Cal. 
631,  161  P  7. 

251-19  Hodges  v.  Kyle,  9  Ala.  App. 
449,  63  S  761. 

[a]  Defendant  not  precluded  from  dis- 
puting any  item.  Jones  v.  University 
Eesearch  Extension,,  157  111.  App.  132. 
252-21  Treacy  v.  Power,  112  Minn. 
226,  127  NW  936. 

252-29     Eosenbaum    v.    McEwen,    24 
Colo.  App.  58,  131  P  780. 
253-37     Crane  v.  Stansbury,  173  Cal. 
631,  161  P   7. 

254-45  Loewer  v.  Lonoke  Eice  Mill. 
Co.,  Ill  Ark.  62,  161  SW  1042;  Gardner 
V.  Watson,  170  Cal.  570,  150  P^  994;  L. 
&  M.  Merc.  Co.  v.  Wimer,  97  Kan.  31, 
154  P  216;  Behrens  v.  Kruse,  132  Minn. 
69,  155  NW.  1065;  McFee  v.  Van  De 
Boe,  160  NYS  717;  Carlou  v.  First  Nat. 
Bk.,  80  Or.  539,  157  P  809. 
254-46  Gardner  v.  Watson,  170  Cal. 
670,  150  P  994;  L.  &  M.  Merc.  Co.  v. 
Wimer,  97  Kan.  31,  154  P  216;  Behrens 
V.  Krdse,  132  Minn.  69,  155  NW  1065; 
McFee  v.  Van  De  Boe,  160  NYS  717; 
Carlon  v.  First  Nat.  Bk.,  80  Or.  539, 
157  P  809. 

254-50     Generes  v.  Security  Life  Ins. 
Co.  (Tex.  Civ.),  163  SW  386. 
255-57     Carlon  v.  First  Nat.  Bk.,  80 
Or.  539,  157  P  809. 

256-59  [a]  Mixed  burden. — Items 
of  surcharge  on  plaintiff,  items  of  fal- 
sification on  defendant.  McManus  v. 
Sawyer,  231  Fed.  231. 
257-69  S.  V.  Illinois  Cent.  E.  Co., 
246  111.  188,  92  NE  814,  817. 


25S-73  Barker  Auto  Co.  v.  Bennett, 
219  Mass.  304,  106  NE  990. 
260-84  Kansas  City  Photo  Co.  v. 
Bridge  Co.  (Mo.  App.),  195  SW  1051; 
Carlon  v.  First  Nat.  Bk.,  80  Or.  539,  157 
P  809. 

260-85  Crane  v.  Stansbury,  173  Cal. 
631,  161  P  7;  Carlon  v.  First  Nat.  Bk., 
80  Or.  539,  157  P  809;  Salt  Lake  Eng. 
Wks.  v.  Pipe  Co.,  49  Utah  53,  161  P  927. 
Erratum. — The  cross-reference  should 
be  to  the  title  "Qu«stions  of  I.aw  and 
Fact." 

261-87  Kansas  City  Photo  Co.  v. 
Bridge  Co.  (Mo.  App.),  195  SW  1051. 
261-88  Luderbaeh  Plumb.  Co.  v. 
Stein,  113  Miss.  475,  74  S  327;  Lemke 
f.  Thompson,  35  N.  D.  192,  159  NW  844. 
262-92  Stratton  v.  Holden,  91  Vt.  1, 
99  A,  272. 

263-94  Chrichton  v.  Hayles,  176  Ala. 
223,  57  S  696. 

263-95  Holden  v.  Butler,  173  Mich. 
116,  138  NW  1071;  Title  Guaranty  & 
Surety  Co.  v.  Aetna  Indem.  Co.,  167 
Mich.  535,  133  NW  515;  Clements  v. 
W.  S.  Cooper  Co.,  136  NYS  93;  Hurl- 
burt  V.  Morris,  68  Or.  259,  135  P  531. 
265-96  Lee  v.  Houston,  197  Ala.  652, 
73  S  327;  Gatdula  v.  Santos,  29  Phil. 
Isl.  1;  Board  of  Comrs.  v.  Featherstone 
(Wyo.),  174  P  192. 

268-98  Phalin  v.  Dearman,  181  Ala. 
320,  61  S  941;  Williams  v.  Herring 
(la.),  165  NW  342;  Mitchem  v.  Oil  Co., 
139  Ga.  519,  77  SE  627;  Laubengayer  v. 
Eohde,  167  Mich.  606,  133  NW  535. 
269-99  Hattiesburg  Lumb.  Co.  v. 
Herrick,  212  Fed.  834,  129  CCA  288; 
U.  S.  V.  Harsha,  188  Fed.  759;  Escambia 
County  V.  Const.  Co.,  66  Fla.  129,  62  S 
650;  Ely  v.  King-Eiehardson  Co.,  265 
111.  148,  106  NE  619,  LEA1915B,  1052; 
Manville  v.  King-Eichardson  Co.,  182 
111.  App.  224. 

270-1  Ely  V.  King-Eichardson  Co., 
265  111.  148,  106  NE  619,  LEA1915B, 
1052;  Belcher  v.  Coal  &  C.  Co.,  68  W, 
Va.  716,  70  SE  712;  Board  of  Comrs.  v. 
Featherstone  (Wyo.),  174  P  192. 
[a]  Where  the  discovery  prayed  for 
is  only  in  aid  of  an  accounting,  and  the 
court  is  without  jurisdiction  to  render 
an  accounting,  the  jurisdiction  will  not 
be  sustained  on  the  ground  that  the 
petition  is  in  the  nature  of  a  bill  for 
discovery.  S.  v.  Denton,  229  Mo.  187, 
129  SW  709,  138  AmSt  417. 
271-2  Symmers  v.  Carroll,  207  N.  Y. 
632,  101  NE  698,  AnnCasl914C,  685,  47 
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LEA  (NS)  196,  aff.  order  149  App.  Div. 
641,    134   NTS    170. 
271-4    Hicks    v.    Ins.    Co.,    210    Fed. 
464;  Morris  &  Co.  v.  Whitley,  182  Fed. 
286,  decree  rev.,  183  Fed.  764,  106  CCA 
206;  Farrar  v.  Pillsbury,  217  Mass.  330, 
104  NE  737;  Montgomery  v.  Shear,  182 
App.  Div.  238,  169  NYS  395. 
271-5     Lee  v.  Houston,  197  Ala.  652, 
73  S  327;   Levitan  v.  Nat.  Bank,   182 
Mich.  30,  148  NW  388. 
272-13     Holmes   v.   Wakelin,   48   Pa. 
Super.  643. 

273-14  Belcher  v.  Big  Four  Coal  & 
C.  Co.,  68  W.  Va.  716,  70  SE  712. 
273-15  Arkadelphia  Mill  Co.  v. 
Barker,  109  Ark.  171,  159  SW  208;  Ex- 
celsior Wrapper  Co.  v.  Tund,  176  Mich. 
372,  142  NW  353. 

273-16  Hurlburt  v.  Morris,  68  Or. 
259,  135  P  531. 
'  [a]  A  railway  company  operating  Its 
trains  over  the  tracks  of  another  com- 
pany unHer  a  joint  arrangement,  may 
maintain  a  suit  in  equity  for  an  ac- 
counting on  injuries  sustained  by  col- 
lision and  wrecks  due  to  the  negligence 
of  such  other  company;  the  remedy  at 
la^  for  damages  being  inadequate.  New 
Orleans,  etc.  R.  Co.  v.  R.  Co.,  107  Miss. 
453,  65  S  508. 

273-17  Valdes  v.  Larrinaga,  233  U. 
S.  705,  34  Sup.  Ct.  750,  58  L.  ed.  704; 
McManus  v.  Sawyer,  231  Fed.  231; 
Smith  &  Sons  v.  Securities  Co.  (Ala.), 
73  S  892;  Gayle  v.  Pennington,  185  Ala. 
53,  64  8  572;  Mc Arthur  v.  Blaisdell,  159 
Cal.  604,  115  P  52;  Noble  v.  Burnett 
Co.,  208  Mass.  75,  94  NE  289;  Graham 
V.  Graham,  171  Mich.  307,  137  NW  153; 
Factors'  F.  Ins.  Co.  v.  Whilden,  92 
Misc.  558,  156  NYS  362;  Kasovits  v. 
Hungarian,  etc.  Ben.  Soc.,,  130  NYS  72; 
Crennell  v.  Fulton,  241  Pa.  572,  88  A 
783 

273-18  [a]  Inadequacy  of  the  legal 
remedy  may,  as  in  other  cases,  justify 
an  accounting  in  equity  where  the  re- 
lation of  attorney  and  client  exists. 
McNulty  V.  Gilbert,  154  App.  Div.  297 
138  NYS  996;  Rose  v.  Whiteman,  101 
NYS  1024. 

274-22  Morris  &  Co.  v.  Whitley,  183 
Fed.  764,  106  CCA  206  (rev.  decree,  182 
Fed.  286);  Smith  &  Sons  v.  Securities 
Co.  (Ala.),  73  S  892. 
274-26  Caseaden  v.  Dunbar,  3  Alaska 
671;  China  &  Japan  Trading  Co.  v. 
Provand,  155  App.  Div.  171,  140  NYS 
79-  Milwaukee  Boston  Store  v.  Katz, 
153  Wis.  492,  140  NW  1038. 


275-27  [a]  Complicated  accounts. 
A  bill  for  accounting  will  lie  against 
a  county  ofScer  and  his  bondsmen, 
where  the  bill  shows  facts  which  would 
render  an  accounting  at  law  compli- 
cated, if  not  impossible,  and  the  discov- 
ery is  sought.  Compton  v.  Gilder,  176 
Ala.  309,  58  S  271. 

[b]  Accounting  against  sheriff  and 
his  bondsmen  maintainable  in  equity. 
Raleigh  County  Court  v.  Cottle,  81  W. 
Va.  469,  94  S.  E.  948. 
276-29  [a]  And  vice  versa. — Mc- 
Nulty V.  Gilbert,  154  App.  Div.  297,  138 
NYS  996. 

276-31  Reilly  v.  Woolbert,  196  Ala. 
191,  72  8  10. 

277-32  Erratum. — Cross-reference  to 
title  "Partners"  should  be  to  "Part- 
nership." 

[a]    Kor  where  there  Is  an  adequate 
remedy  at  law.     Lannin  v.  Lynn,  184 
Mich.  325,  151  NW  645. 
277-35     Mayfield  v.  Bessinger,  87  S. 
C.  369,  69  SE  673. 

378-37  Driver  v.  Brunemer,  40  App. 
Cas.  (DC)  105. 

282-44  Grieb  v.  Life  Assur.  Soc,  189 
Fed.  498. 

282-52  [a]  Or  against  other  heirs. 
Two  of  the  heirs  of  a  decedent  may 
compel  an  accounting  by  a  third,  whom 
they  charge  with  having  secured  a 
large  amount  of  the  personal  property 
by  fraud  and  undue  influence.  Powell 
V.  Pennock,  181  Mich.  588,  148  NW  430. 
283-53  Vermeule  v.  Vermeule,  82  N. 
J.  Eq.  434,  89  A  535. 
284-58  Poteet  v.  Imbaden,  73  W. 
Va.  567,  80  SE  958. 

285-69  [a]  Third  party  who  re- 
ceived the  profits,  not  a  necessary  party 
to  an  action  for  an  accounting  between 
the  partners.  Lardizabal  v.  Valentine 
(App.  Div.),  172  N.  y.  S.  863. 
285-72  Necessary  joinder. — Sando  v. 
Roberts  County,  36  S.  D.  556,  156  NW 
64. 

286-76  Findley  v.  Warren,  244  Pa. 
64,  90  A  457. 

288-83  Grund  v.  First  Nat.  Bk. 
(Mich.),  160  NW  614;  S.  v.  Reynolds, 
275  Mo.  113,  204  SW  1093. 
288-84  [a]  Must  negative  remedy 
at  law. — A  complaint  for  an  accounting 
in  equity,  which  fails  to  show  that 
plaintiff  has  no  adequate  remedy  at 
law,  is  bad  on  demurrer.  Stewart  v. 
Auerbaeh,  148  App.  Div.  222,  132  NYS 
1021;  Pine  Cliffs  Farms  v.  Collier,  92 
Misc.  269,  156  NYS  293. 
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288-85  Tice  v.  Dickerson,  60  Fla. 
380,  53  S  645. 

aS9-87  Kocurek  v.  Matychowiak 
(Mo.  App.),  185  SW  740. 

[a]  Settmg  forth  fiduciary  relation. 
A  complaint  alleging  that  moaey  was 
intrusted  to  an  attorney  for  a  particu- 
lar purpose,  sufficiently  avers  a  fidu- 
ciary relation.  Tiffany  v.  Hess,  122  NYS 
482. 

289-90  [a]  When  demand  unneces- 
sary.— Where  an  account  is  compli- 
cated, giving  rise  to  an  independent 
equity,  a  preliminary  personal  demand 
for  an  accounting  before  resorting  to 
equity  is  not  necessary.  Chrichton  v. 
Hayles,  176  Ala.  223,  57  S  696. 
[bj  An  opportmiity  to  account  must 
be  given  to  the  adverse  party.  Alywin 
V.  Morley,  41  Mont.  191,  108  P  778. 
289-91  [a]  Degree  of  certainty. 
The  bill  must  be  sufSciently  certain  to 
apprise  the  defendant  of  the  matters 
as  to  which  he  is  called  upon  to  ac- 
count. S.  V.  Illinois  Cent.  E.  Co.,  246 
111.  188,  92  Ne'814,  816. 

[b]  Matters  '  within  adverse  party's 
knowledge. — ^Bill  need  not  contain  pre- 
cise allegations  of  matters  charged  to 
rest  in  the  knowledge  of  defendant  con- 
stituting the  subject  of  a  part  of  the 
discovery  sought.  S.  v.  Illinois  Cent. 
E.  Co.,  246  111.  188,  92  NB  814,  816. 
289-92  Josias  v.  Sugar  Products  Co., 
169  NYS  887. 

290-93    Lindsey  Lumb.  Co.  v.  Mason, 
165  Ala.  194,  51  S  750. 
291-7     [a]     Defect  of  parties. — Pine 
Cliffs  Farms  v.  Collier,  92   Misc.  269, 
156  NTS  293. 

291-8  Pickett  v.  Pearsons,  17  Vt. 
470. 

292-9  McManus  v.  Sawyer,  231  Fed. 
231;  South  &  N.  A.  E.  Co.  v.  Louis- 
ville &  N.  E.  Co.,  170  Ala.  265,  53  S 
1016. 

296-27  [a]  Application  of  doctrine 
of  laches  (1)  is  largely  a  matter  of 
discretion.  A  court  of  equity  will  ordi- 
narily give  effect  to  the  statute  of  limi- 
tations but  obeys  the  spirit  rather  than 
the  letter  of  the  statute.  Sullivan  v. 
Eailroad  Co.,  94  V.  S.  806,  24  L.  ed. 
324;  Mace  v.  Land,  etc.  Co.,  112  Me. 
,420,  92  A  486;  Lawrence  v.  Eokes,  61 
Me.  38.  (Z-)  So  where  lapse  of  time  has 
not  changed  the  situation  of  parties 
the  ri|?ht  to  recover  what  is  admitted 
due  will  not  be  denied.  Mace  v.  Ship 
Pona  Lanid,  etc.  CSr,  112  Me.  420,  92 


A  486;  Spaulding  v.  Farwell,  70  Me. 
17. 

[b]     Eighteen  years'  delay  not  fatal,  if 
explained.     Driver     v.     Bruuemer,     40 
App.  Cas.  (DC)  105. 
300-51     O'Kelley  v.  Clark,  184  Ala. 
391,  63  S  948. 

301-52  Thomas  v.  Turner,  157  111. 
App.  16. 

301-55     Dowd   V.   Hughes,   173    App. 
Div.  118,  159  NYS  373. 
303-64    Del   Ganovese   v.  Del   Geno- 
vese,  149  App.  Div.  266,  133  NYS  765. 
304-68     Munn    &    Co.    v.    Americana 
Co.,  83  N.  J.  Eq.  679,  92  A  344. 
305-74     Tyndale   c.    McLaughlin,   84 
N.  J.  Eq.  652,  96  A  117. 
305-75     Tyndale    v.    McLaughlin,   84 
N.  J.  Eq.  652,  95  A  117. 
306-88     Patterson  v.  Northern  Trust 
Co.,  170  111.  App.  501. 
306-89     [a]     It  is  optional  with  the 
judge  to  settle  the  account  himself  or 
send  it  to  a  master.    McCarthy  v.  Gor- 
don, 211  Mass.  115,  97  NB  88. 
308-95     Crowley  v.  McCambridge,  154 
111.  App.  135. 

308-96  Pox  V.  Hall,  164  Cal.  287,  128 
P  749. 

308-1  Compton  v.  Collins,  157  Ala. 
642,  73  S  3U. 

311-15  [a]  Moneys  collected  after 
suit  brought-^Crosbie  v.  Leary,  0 
Bosw.  (N.  Y.)  312. 

314-40  American  Bonding  Co.  v.  S., 
120  Md.  305,  87  A  922. 
[aj  Personal  judgment, — ^In  a  suit  in 
equity  for  an  accounting,  the  court  may 
render  a  personal  judgment  where  a 
more  specific  remedy  is  not  practicable. 
Title  Ins.  &  Trust  Co.  v.  IngersoU,  158 
Cal.  474,  111  P  360. 

314-41  [a]  Modification  or  stay  of 
judgment  for  accounting  not  permitted 
after  afSimance  on  appeal.  Bullard  v. 
Beck    (la.),  164  NW   750. 

ADJOININa  I.Ain)OW2fBBS 

317-1  Parker  v.  Hodgson, '  172  Ala. 
632,  55  S  818;  Langhorne  v.  Turman, 
141  Ky.  S09,  133  SW  1008,  34  LEA 
(NS)  211;  Hanrahan  v.  Baltimore,  114 
Md.  517,  80  A  312;  Steeneck  v. 
O 'Leary,  etc.  Co.,  80  Misc.  507,  141 
NYS  572;  Bicak  v.  Eundle,  78  Misc. 
358,  138  NYS  413;  Bloomingdale  v. 
Duffy,  71  Misc.  136,  127  NYS  1080; 
Bergen  v.  Amusement  Co.,  159  NYS  935; 
Cooper  V.  Altoona  Co.,  53  Pa.  Super. 
141;  Walker  v.  Strosnider,  67  W.  Va. 
39,  67  SB  1087. 
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318-3     Bergen  v.  Amusement  Co.,  178 

App.  Div.  400,  165  NYS  348. 

319-5     Walker    r.    Strosuider,    67   W. 

Va.  39,  67  SE  1087. 

319-6     [a]     Foundation  of  action  Is 

not  negligence,    tut    the    violation  of 

property   rights.     Preseman   v.   Purvis, 

51  Pa.  Super.  506. 

320-10  Louden  v.  City  of  Cincinnati, 
90  0.  St.  144,  lO'B  NE  970,  LKA1915E, 
356. 

S21-13  Elston  v.  MeGlauflin,  79 
Wash.  355,  140  P  396. 
322-17  Vandegrift  v.  Boward,  129 
Md.  I'lO,  98  A  528;  Bloomingdale  v. 
Duffy,  71  Misc.  136,  127  NYS  1080,  aff., 
130  NYS  1105. 

[a]     Eule  changed  by  statute  for  the 
city  of  New  York.     Bergen  v.  Amuse- 
ment Co.,  159  NYS  935. 
322-18    Parker  v.  Hodgson,  172  Ala. 
632,  55  S  818;  Noceto  v.  Weill,  166  111. 
App.  162;  Jamison  v.  Myrtle  Lodge,  158 
la.  264,  139  NW  547;   Bissell  v.  Ford, 
176  Mieh.  64,  141  NW  860;  Steeneck  v. 
O'Leary,   etc.    Co.,   80    Misc.  507,    141 
NYS  572;   Weiss  v.  Kohlhagen,  58  Or. 
144,  113  P  46;  Cooper  v.  Altoona,  etc., 
Co.,  231  Pa.  557,  80  A  1047;  Cooper  v. 
Altoona  Co.,  53  Pa.  Super.  141 ;  Walker 
V.   Strosnider,    67    W.    Va.    39,    67    SE 
1087;    Stockgrowers '   Bk.   v.   Gray,   24 
Wyo.  18,  154  P  593. 
[a]     Notice  is  no  excuse. — Knoche  v. 
Pratt,  194  Mo.  App.  300,  187  SW  578. 
323-19    Jamison    v.    Myrtle    Lodge, 
158   la.   264,   139   NW   547;    Walker   v. 
Strosnider,  67  W.  Va.  39,  67  SE  1087. 
325-25     Patrick  v.   Smith,   75   Wash. 
407,   134   P   1076,   48   LEA    (NS)    740; 
Walker   v.   Strosnider,    67   W.   Va.    39, 
67  SE  1087.     See  Lexington  Ey.  Co.  v. 
Baker,   156  Ky.  431,  161  SW  228. 
[a]    Where  rock  -  or  other  debris  are 
thro-wla     on     adjoining    land     (1)     it 
amounts  to  trespass  for  which  defend- 
ant is  liable  regardless  of  negligence, 
unless    an    express    easement    against 
premises  has  been  acquired.     Ex  parte 
Birmingham  Eealty  Co.,  183  Ala.  4*4, 
63  S  67;  Birmingham  Co.  v.  Grover,  ld9 
Ala.  276,  48  S  682;  Sloss-Sheffield  Steel 
&  Iron  Co.  V.  Salser,  158  Ala.  511,  48 
S  374;  Mulchanock  v.  Mfg.  Co.,  253  Pa. 
262,  98  A  554,  LEA1917A,  1015.     (2) 
But  where  defendant  he]d  under  a  deed 
from  plaintiff  allowing  easement  to  use 
land  in  any  manner  necessary  to  quarry 
or  blast,  the  mere  fact  that  stones  fell 
on  plaintiff 's  land  and  injured  his  prop- 
erty would  not  render  defendant  liable 


in  trespass  for  the  injury.  Spencer  v. 
Gainesville,  140  Ga.  632,  79  SE  543.  See 
Scott  V.  Bay,  3  Md.  431;  Casselberry  v. 
Ames,  13  Mo.  App.  575;  Arthur  v. 
Henry,  157  N.  C.  393,  73  SE  206. 
[b]  Use  of  high  power  explosires. 
Parties  using  such  are  liable  irrespect- 
ive of  the  question  of  negligence  or 
want  of  skill.  Louden  v.  Cincinnati,  90 
O.  St.  144,  106  NE  970,  LEA1915E,  356. 
326-26  Deubel  v.  Const.  Co.,  80  N. 
J.  L.  98,  77  A  611;  Staneourt  Laundry 
Co.  V.  Lamura,  147  NYS  895. 
[a]  For  the  ordinary  discomforts  and 
injurious  effects  attendant  upon  lawful 
operations  on  his  own  premises,  not 
constituting  a  nuisance,  there  is  no 
liability  except  for  proximate  negli- 
gence in  mode  of  operation.  Ex  parte 
Birmingham  Eealty  Co.,  183  Ala.  444. 
63  S  67. 

327-30     Eudnick     v.     Murphy,     213 
Mass.  470,  100  NE  643,  AunCasl914A, 
538;  In  re  Opinion  of  the  Justices,  208 
Mass.  603,  94  NE  849. 
329-34     See  Hibbard  v.  Halliday,  58 
Okl.  244,  158  P  1158. 
329-35     Norton  v.  Eandolph,  176  Ala. 
381,   58   S  283,   AnnCasl915A,   714,  40 
LEA  (NS)  129,  it  must  be  alleged  that 
the  structure  was  maliciously  erected. 
329-36     Bush    v.    Mooket,    95    Neb. 
552,  145  NW  1001,  52  LEA  (NS)  736. 
330-37     Haitsch  v.  Duffy,  10  Del.  Ch. 
280,  92  A  249;  Smoot  v.  Heyl,  34  App. 
Cas.    (DC)    480;   Milton  v.  Puffer,  207 
Mass.  416,  93  NE  634,  32  LEA    (NS) 
1010;   Lewis  v.  Nat.  Bk.,  47  Utah  35, 
151  P  558. 

[a]  Landlord  not  liable  for  tenant's 
encroachment  on  adjoining  land.  Brooks 
V.  Eosenbaum,  217  Mass.  172,  104  NE 
469. 

[b]  Lessor  not  liable  for  encroachment 
by  sub-lessee.  Brooks  'v.  Eosenbaum, 
217  Mass.  172,  104  NE  469. 
332-41  Horowitz  v.  Blay,  193  Mich. 
493,  160  NW  438;  Bergen  v.  Amusement 
Co.,  178  App.  Div.  400,  165  NYS  348. 
333-42  Phillips  v.  Brittingham,  2 
Boyee  (Del.)  173,  77  A  964;  Blalock  v. 
Atwood,  154  Ky.  394,  157  SW  694,  16 
LEA  (NS)  3. 

333-43  Wideman  v.  Paivre,  100  Kan. 
102,  163  P  619. 

333-44  [a]  Description  of  trees  in 
complaint  as  "noxious  and  poisonous" 
is  no  ground  of  general  demurrer.  Ack- 
erman  v.  Ellis,  81  N.  J.  L.  1,  79  A  883. 
334-45  Cobb  v.  Tel.  Co.,  90  Vt.  342, 
98  A  758. 
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334-46  Ackerman  v.  Ellis,  81  N.  J. 
L.  1,  79  A  883. 

[a]  Drainage  from  roofs. — Where 
ashes  and  dirt  are  deposited  on  his  own 
lot  near  neighbor's  line,  and  the  eaves 
and  waterspouts  are  so  constructed  that 
such  ashes  and  dirt  are  carried  by  the 
water  from  eaves,  the  person  is  liable 
in  damages  to  his  neighbor.  If  neigh- 
bor does  not  make  reasonable  effort  to 
minimize  damages  this  goes  to  extent 
and  not  right  of  recovery.  Wilson  v. 
McCluskey,  53  Pa.  Super.  25. 

ADlVIIEAIiTY 

365-35  Schuede  v.  Zenith  8.  S.  Co., 
216  Fed.  566. 

365-36  The  Attualita,  238  Fed.  909, 
152  CCA  43. 

366-39  The  Anglo  Patagonian,  235 
Fed.  92,  148  CCA  586;  The  Thielbek, 
154  CCA  129,  241  Fed.  209;  Schuede  v. 
Zenith  S.  S.  Co.,  216  Fed.  566;  Gordon 
V.  Drake,  193  Mich.  64,  159  NW  340. 
[a]  Foreign  navy  vessels  are  not  sub- 
ject to  admiralty  jurisdiction  of  the 
United  States.  The  Pampa,  245  Fed. 
137. 

369-42  [a]  In  exercising  such  jur- 
isdiction the  court  has  no  power  to  in- 
clude causes  not  within  the  maritime 
and  admiralty  jurisdiction,  however 
convenient  it  may  be.  The  St.  David, 
209  Fed.  985. 

369-43  North  Pac.  S.  S.  Co.  v.  Ace. 
Com.,  174  Cal.  346,  163  P  199. 
369-44  Southern  Pae.  Co.  v.  Jensen, 
244  U.  S.,  205,  37  Sup.  Ct.  524,  61  L. 
ed.  1086;  Aurora  Shipping  Co.  v.  Boyce, 
191  Fed.  960,  112  CCA  372;  The  Fred 
E.  Sander,  208  Fed.  724;  The  Henry  B. 
Smith,  195  Fed.  312;  Fischer  v.  Carey, 
173  Cal.  185,  159  P  577. 
371-53  Buttner  v.  Adams,  236  Fed. 
105,  149  CCA  315;  Worth  Pac.  S.  S.  Co. 
V.  I.  Ace.  Com.,  174  Cal.  346,  163  P  199. 
371-58  Clyde  S.  S.  Co.  v.  Walker, 
244  V.  S.  255,  37  Sup.  Ct.  545,  61  L. 
edj  1116;  Southern  Pac.  Co.  v.  Jensen, 
244  U.  S.  205,  37  Sup.  Ct.  524,  61  L. 
ed.  1086. 

371-59     Myrtle  Point  Transp.   Co.  v. 
Port,  86  Or.  311,  168  P  625. 
373-70     The  Attualita,  238  Fed.  909, 
152   CCA   43;    Hazelwood  Dock   Co.  v. 
Palmer,  228  Fed.  325,  142  CCA  617. 
373-77     Higgins  v.  Anglo-Algerian  S. 
S.  Co.,  248  Fed.  386,  160  CCA  396. 
373-79     Schuede  v.  Zenith  S.  S.  Co. 
216  Fed.  566;  Larson  v.  8.  8.  Co.,  96 
Wash.  665,  165  P  880,  LBA1917F,  671. 


[a]  No  right  to  seek  a  new  remedy  in 
a  law  court  is  given  by  this  clause,  but 
merely  the  right  to  employ  a  common- 
law  form,  if  one  is  found  competent 
to  furnish  him  the  relief  he  is  entitled 
to  under  his  contract.  Schuede  v.  Zen- 
ith S.  S.  Co.,  216  Fed.  566. 

[b]  The  judicial  code,  §24  (Act  March 
3,  1911,  ch.  231,  36  St.  at  L.  1091 
[Comp.  St.,  1913,  §991])  declares  sub- 
stantially the  same  law.  See  Berton  v. 
Tietjen  &  Lang  Dry  Dock  Co.,  219  Fed. 
763. 

373-80  The  Chiswick,  '231  Fed.  452, 
145  CCA  446;  Keithley  v.  S.  S.  Co., 
232  Fed.  255;  Faras  v.  Dev.  Co.,  27  Cal. 
App.  688,  151  P  35;  Lindstrom  v.  8.  S. 
Co.,  132  Minn.  328,  156  NW  669. 
[a]  Workmen's  compensation  acts. 
The  remedy  given  under  Workmen's 
Compensation  Acts,  being  wholly  un- 
known to  the  common  law,  and  incap- 
able of  enforcement  by  the  ordinary 
processes  of  any  court  is  not  saved  to 
suitors  from  the  grant  of  exclusive  jur- 
isdiction. Southern  Pac.  Co.  v.  Jensen, 
244  U.  8.  205,  37  Sup.  Ct.  524,  61  L. 
ed.  1086. 

374-82    Berton    v.    Tietjen    &    Lank- 
Dry  Dock  Co.,  219  Fed.  763. 
375-87    Larson  v.  8.  S.  Co.,  96  Wash. 
665,  165  P  880,  LEA1917F,  671. 
375-89    Faras   v.    Dev.    Co.,    27    Cal 
App.  688,  151  P,35. 

376-92  See  vol.  1,  pp.  401,  407,  422. 
and  infra,  422-65. 

378-93  [a]  Retention,  of  jurisdic- 
tion.— In  cases  of  concurrent  jurisdic- 
tion between  the  federal  and  the  state 
courts,  the  court  which  first  takes  cog- 
nizance should  proceed  without  inter- 
ference to  a  finality.  Berton  i>.  Tietjen 
&  Lang  Dry  Dock  Co.,  219  Fed.  763. 
376-99  The  Thiebek,  241  Fed.  209. 
154  CCA  129.  ' 

[a]  Effect  of  local  statutes.— Union 
F  Co.  V.  Erickson,  235  Fed.  385,  148 
CCA  647. 

377-3  Lindstrom  v.  8.  S.  Co.,  132 
Mmn.  328,  156  NW  669. 
[a]  Navigation  of  the  air.— Although 
the  jurisdiction  in  admiralty  has  been 
extended  to  meet  new  conditions  grow- 
ing out  of  the  needs  of  commerce,  the 
court  is  not  warranted  in  assuming  jur- 
isdiction over  aircraft.  The  Crawford 
Bros.  No.  2,  215  Fed.  269. 

?7?/^     t^]    ^"^P  waiting  to  unload. 

McMorran  v.  The  Millinokett,  191  Mich 
151,  157  NW  421.  ' 
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379-10  [a]  Ship  raised  from  Ijot- 
tom. — A  ship  which  after  sinking  has 
been  abandoned  to  underwriters  and 
had  her  enrollment  surrendered,  still 
retains  her  character  as  a  vessel  within 
admiralty  cognizance,  when  raised  a 
year  later  arid  put  in  dry  dock  to  be 
refitted  for  service.  The  George  W. 
Elder,  206  Fed.  268,  124  CCA  332. 
379-11  [a]  Particular  instances. 
(1)  A  dredge  (Eichmond  Dredging  Co. 
V-  Standard  American  Dredging  Co., 
208  Fed.  862,  126  CCA  20; 'North  Amer- 
ican Dredging  Co.  v.  Pacific  Mail  S.  S. 
Co.,  185  Fed.  698,  107 -CCA  620;  Postal 
Tele.  Cable  Co.  v.  P.  Sanford  Boss,  Inc., 
221  Fed.  105);  (2)  floating  pile-driver. 
In  re  P.  Sanford  Boss,  Inc.,  196  Fed. 
921. 

[b]  A  dry-dock  is  not  a  vessel  within 
the  meaning  of  a  statute  including  in 
the  word  vessel  "every  description  of 

■  water  craft  or  other  artificial  contriv- 
ance used  or  capable  of  being  used,  as 
a  means  of  transportation  on  water." 
Berton  v.  Tietjen  &  Lang  Dry  Dock 
Co.,  219  Fed.  763,  771. 

[c]  Aeroplanes. — Admiralty  has  no 
jurisdiction  of  a  suit  to  establish  a 
lien  for  salvage  on  an  aeroplane  which 
had  fallen  into  navigable  waters.  Air- 
craft, not  being  of  the  sea  or  restricted 
in  their  activities  to  navigable  waters, 
are  not  maritime.  The  Crawford  Bros. 
No.  2,  215  Fed.  269. 

381-28  Jolivet  v.  City  of  Seattle, 
226  Fed.  963. 

[a]  Discretionary  jurisdiction. — That 
a  libelant  is  a  subject  of  another  na- 
tion is  not  sufficient  for  a  court  of  the 
United  States  to  decline  jurisdiction. 
The  Attualita,  238  Fed.  909,  152  CCA 
43. 

[b]  Notice  to  consul  of  country  whose 
citizens  are  involved,  see  The  Strath- 
earn,  239  Fed.  583. 

381-29  Aktieselskabet  K.  F.  K.  v. 
Bederiaktiebolaget  A.,  232  Fed.  403; 
The  Epsom,  227  Fed.  158. 

[a]  War,  as  influencing  court's  dis- 
cretion; see  The  Kaiser  Wilhelm  II,  230 
Fed.  717. 

[b]  Entirely  foreign. — Claims  arising 
on  foreign  vessels,  in  foreign  places, 
and  presented  by  foreigners  will  not 
be  considered.  The  Gloria  de  Larrinaga, 
196  Fed.  590. 

382-32  [a]  Amount  must  be  sub- 
stantial.— The  rule  in  admiralty,  like 
that  in  equity,,  is  that  only  substantial 
matters  will  be  dealt  with.  Thus  where 


the  amount  involved  in  a  claim  of  re- 
coupment is  quite  unsubstantial  ad- 
miralty will  not  deal  with  it.  Ely  v. 
Murray  &  Tregurtha  Co.,  20O  Fed.  368, 
118  CCA  520. 

383-34  Hazelwood  Dock  Co.  v.  Pal- 
mer, 228  Fed.  325,  142  CCA  617;  Sulli- 
van V.  Navigation  Co.,  182  App.  Div. 
152,  169  NTS  945. 

383-36  [a]  Must  extend  to  entire 
contract. — The  substance  of  the  whole 
contract  must  be  maritime  before  ad- 
miralty will  take  jurisdiction.  Berton 
V.  Dry  Dock  Co.,  219  Fed.  763. 
384-37  [a]  Contracts  for  building 
ships,  etc.  The  Atlantic  City,  220  Fed. 
281,  136  CCA  297. 
384-38     The  Epsom,  227  Fed.  158. 

[a]  "Port  pay,"  or  the  wages  of  a 
seaman  while  the  ship  is  in  port  may 
be  recovered  in  admiralty.  Schmidt 
V.  Pacific  Mail  S.  S.  Co.,  209  Fed.  264. 
385-39  [a]  Rule  illustrated.— A 
contract  for  service  as  a  seaman,  fish- 
erman, beachmau,  trapinan  "and  such 
other  services  as  might  be  required," 
is  a  maritime  contract.  North  Alaska 
Salmon  Co.  v.  Larsen,  220  Fed.  93,  135 
CCA  661. 

[b]  A  carpenter  engaged  to  fit  a  ship 
to  receive  her  cargo  is  engaged  in  mara- 
time  work.  Sullivan  v.  Navigation  Co., 
182  App.  Div.  152,  169  NYS  645. 
385-40  Union  F.  Co.  v.  Ericison,  235 
Fed.  385,  148  CCA  647. 

386  A  suit  by  a  vessel  against  her 
pilot.— -Strathleven  S.  S.  Co.  v.  Baulch, 
244  Fed.  412,  157  CCA  38. 
387-49  The  Alliance,  236  Fed.  361. 
387-50  The  George  W.  Elder,  206 
Fed.  268,  124  CCA  332. 
387-54  Southern  Pac.  Co.  v.  Jensen, 
244  U.  S.  205,  37  Sup.  Ct.  524,  61  L. 
ed.  1086. 

[a]  Stevedores'  executory  contract. 
Admiralty  has  jurisdiction  of  a  suit  in 
personam  for  breach  of  an  executory 
contract  to  do  stevedoring  services. 
Terminal  Shipping  Co.  v.  Hamberg,  222 
Fed.  1020;  The  AHerton,  93  Fed.  219. 
388-57  Sullivan  v.  Navigation  Co., 
182  App.  Div.  152,  169  NYS  645. 
[a]  Effect  of  taking  secuxity. — The 
right  to  sue  in  admiralty  on  a  debt  for 
supplies  furnished  is  not  affected  by 
the  taking  of  a  bond  and  mortgage  to 
secure  the  debt.  Eobins  Dry  Dock  & 
Repair  Co.  v.  Chesbrough,  216  Fed.  121, 
132  CCA  365. 

388-61  The  Kaiser  Wilhelm  11,  230 
Fed.  717.  , 
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3S9-66  Eadie  v.  North  Pacific  S.  S. 
Co.,  217  Fed.  662. 

391-82  The  Navis,  196  Fed.  843; 
The  George  T.  Kemp,  2  Low.  477,  10 
Fed.  Cas.  No.  5,341. 

[a]  Services  of  a  watchman  are  not 
maritime  when  rendered  to  vessel  that 
is  disengaged  and  laid  up  for  repairs. 
The  Fortuna,  206  Fed.  573.  And  see 
The  Sirius,  65  Fed.  226;  The  America, 
56  Fed.  1021. 

392-89  ^laj  The  storage  of  a  yacht's 
boats  during  winter  is  a  maritime 
service.  And  the  storing  of  the  tackle, 
apparel  and  furnitujre  of  a  yacht  is  as 
distinctly  a  maritime  cjaim  as  the  care 
of  the  yacht  itself.  The  Navis,  196 
Fed.  843. 

393-95  Ehederei  A.  G.  O.  v.  Clutha 
S.  Co.,  226  Fed.  339. 
393-96  .  [a]  Executory  conttact  to 
furnish  cojU. — ^A  contract  to  furnish  all 
the  coal  to  a  certain  steamship  line  that 
might  be  required  by  the  buyer  for  the 
use  of  its  ships,  is,  in  so  far  as  it  is 
executory,  not  maritime.  Steamship 
Overdale  Co.  v.  Turner,  206  Fed.  339. 

[b]  A  bond  conditioned  upon  vuo 
keeping  by  the  charterer  of  the  cove- 
nants of  a  charter  party,  is  not  a  mari- 
time contract.  Eadie  v.  North  Pacific 
S.  S.  Co.,  217  Fed.  662. 

393-98  Aurora  Shipping  Co.  v.  Boyce, 
191  Fed.  960,  112  CCA  372. 
394-99  The  St.  David,  209  Fed.  985. 
[a]  The  supreme  court  of  the  United 
States  was,  in  Atlantic  Transport  Co. 
V.  Imbrovek,  234  TJ.  S.  52,  34  Sup.  Ct. 
733,  58  L.  ed.  1209,  51  LEA  (NS)  1157 
(and  note),  presented  with  a  state  of 
facts  practically  identical  with  those 
in  Campbell  v.  H.  liackfeld  &  Co.,  1 
Estee's  Eep.  (Haw.)  319.  But  the 
court  does  not  say  whether  the  locality 
test  is  exclusive;  for  "even  if  it  bo 
assumed  that  the  requirement  as  to  lo- 
cality in  Tort  eases,  while  indispensable, 
is  not  necessarily  exclusive,  still  in  the 
present  case  the  wrong  which  was  the 
subject  of  the  suit  was,  we  think,  of  a 
maritime  nature,"  and  hence  admiralty 
had  jurisdiction.  See  22  Case  and 
Comment,  p.  122. 

395-1  Swayne  v.  Barsch,  226  Fed. 
581,  141  CCA  337;  Hamburg- Amerikan- 
isohe  Paohetfahrt  Aktien  Gesellschaft 
V.  Gye,  207  Fed.  247,  124  CCA  517,  Cali- 
fornia-Atlantic S.  S.  Co.  V.  Central  Door 
&  Lumb.  Co.,  206  Fed.  5,  124  CCA  139. 
fa]  Injury  to  a  vessel  caused  by  a 
drawbridge  over  a  navigable  river,  is  a 


maritime  tort.  Dorrington  v.  Detroit, 
223  Fed.  232,  138  CCA  474. 
[bj  Injury  to  a  submarine  cable. — A 
suit  against  a  vessel  for  injury  to  a 
cable  resting  on  the  bottom  of  a  nav- 
igable channel,  and  attached  to  either 
shore,  is  within  the  jurisdiction  of  ad- 
miralty. Postal  Tel.  Cable  Co.  v.  P. 
Sanford  Eoss,  Inc.,  221  Fed.  105. 
[c]  Where  workmen  on  ship  in  dry 
dock  injured,  admiralty  has  jurisdic- 
tion. The  Anglo-Pat'agonian,  235  Fed. 
92,  148  CCA  586. 

396-9  The  C.  8.  Holmes,  237  Fed. 
785,  150  CCA  539;  Buttner  v.  Adams, 
236  Fed.  105,  149  CCA  315. 
397-13  [a]  Injury  to  stevedores, 
maritime.  Cimmino  v.  John  T.  Clark  & 
Son,  184  App.  Div.  745,  172  NYS  478. 
397-16  [aj  Action  by  employee  of 
stevedore  against  the  employer  for  per- 
sonal injuries  within  admiralty  juris- 
diction. Veasey  v.  Peters,  142  La. 
1012,  77  S  948. 

397-22  CaJifornia-Atlantic  S.  S.  Co. 
f.  Central  Door  &  Lumb.  Co.,  206  Fed. 

5,  124  CCA  139. 

[a]     Injury  to  government  cable. — ^Ui. 

6.  V.  North  German  Lloyd,  239  Fed. 
587. 

397-23  The  Senator  Eice,  234  Fed. 
101. 

397-24     The  Senator  Eice,  supra. 
Comp.   Latta   &    Terry    C.    Co.   v.   The 
Eaithmoor,  241  U.  S.  166,  36  Sup.   Ct. 
514,  60  L.  ed.  937. 

398-25  Western  Fuel  Co.  v.  Garcia 
(CCA),  255  Fed.  817;  The  Student,  238 
Fed.  936;  The  Transfer  No.  12,  221  Fed. 
409,  137  CCA  207;  Monongahela  Eiver 
Consol.  C.  &  C.  Co.  V.  Schinnerer,  196 
Fed.  375,  117  CCA  193;  Aurora  Ship- 
ping Co.  V.  Boyce,  191  Fed.  960,  112 
CCA  372. 

[a]  No  action  in  rem,  etc. — The  Starr, 
209  Fed.  882. 

[b]  An  action  in  rem  for  personal  tn- 
jucies,  not  resulting  in  death,  given  by 
state  statute,  will  not  be  enforced  in 
admiralty.  The  Henry  B.  Smith,  195 
Fed.  312. 

[c]  A  right  of  action  for  death  cannot 
be  maintained  in  admiralty  unless 
given  by  a  federal  or  state  statute. 
Eainey  v.  S.  S.  Co.,  216  Fed.  449,  132 
CCA  509. 

398-26     Great  Lakes   Towing   Co.  v. 
S.  S.  Co.,  237  Fed.  577,  150  CCA  469. 
399-27     [a]      When     lien     attaches. 
No  lien  exists  in  favor  of  a  shipper  un- 
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til  the  goods  are  actually  shipped.  The 

Ark,  196  Fed.  165. 

399-33     Great  lakes  T.  Co.  v.  S.  S. 

Co.,  237  Fed.  577,  150  CCA  459. 

401-42     The  Samuel  Little,  221  Fed. 

308,  137  CCA   136. 

401-43     [a]    The  majority  rule  will 

usually  be  respected.   Fischer  ».  Carey, 

173  Cal.  185,  159  P  577. 

402-44     The  Nellie  T,  235  Fed.  117, 

148   CCA   611;    Brook]yn\A.   E.   Co.   v. 

Connell,  175  App.  Div.   182,  161   NTS 

1006. 

403-45  Borrington  v.  Detroit,  223 
Fed.  232,  138  CCA  474. 

[a]  Pumping  out  a  yacht  stationed  in 
a  harbor  is  a  salvage  service.  The 
Navis,  196  Fed.  843. 
404-47  [a]  State  statutes. — Extent 
of  liability  is  regulated  by  the  gen- 
eral admiralty  law  and  cannot  be  lim- 
ited by  a  local  law.  Swayne  v.  Barsch, 
226  Fed.  581,  141  CCA  337;  The  Alaska, 
225  Fed.  645;  The  Thielbek,  211  Fed. 
685. 

405-48  Buttner  v.  Adams,  236  Fed. 
105,  149  CCA  315;  Higgins  &  Co.  v. 
S.  S.  Co.,  242  Fed.  568. 
407-53  De  Bardeleben  C.  Co.  v.  Cox 
(Ala.  App.),  76  S  409. 
407-55  See  vol.  1.  vv.  376,  401,  422, 
and  infra,  422-65. 

408-58  Schuede  v.  S.  S.  Co.,  216  Fed. 
566. 

409-61  Eaiuey  v.  S.  S.  Co.,  216  Fed. 
449,  132  CCA  509;  California- Atlantic 
S.  S.  Co.  V.  Door  &  Lumb.  Co.,  206 
Fed.  5,  124  CCA  139. 
409-62  [a]  It  is  not  good  practice. 
In  admiralty,  to  borrow  a  different  pro- 
cedure from  other  branches  of  the  law, 
merely  to  meet  the  exigencies  of  one 
situation.  Foster  v.  Compagnie  Fran- 
caise  de  Navigation  a  Vapeur,  219  Fed. 
351. 

413-96  Eainey  v.  S.  S.  Co.,  216  Fed. 
449,  132  CCA  509;  California-Atlantic 
S.  S.  Co.  V.  Door  &  Lumb.  Co.,  206  Fed. 
5,  124  CCA  139. 

[a]  Designation  in  pleadings  imma- 
terial.— It  is  immaterial  whether  the 
pleadings  count  on  contract  or  on  tort. 
Eainey  v.  New  York  &  P.  S.  S.  Co., 
216  Fed.  449,  132  CCA  509. 
413-1  The  Fred  E.  Sander,  208  Fed. 
724;  Larson  v.  S.  S.  Co.,  96  "Wash.  665, 
165  P  880,  LBA1917F,  671. 
fa]  Belief  obtained  under  Workmen's 
Compensation  Act  is  a  bar  to  a  suit 
in  admiralty  for  compensation  for  the 


same  injuries.  The  Fred  E.  Sander, 
212  Fed.  545. 

419-41  [a]  Where  insurance  money 
has  been  recovered  by  the  owner 
parties  having  claims  for  supplies  and 
services  may  proceed  against  him  in 
personam.  Henslee  v.  Coal  Co.  (CCA). 
241  Fed.  609.  ' 

420-53  Sea  Ins.  Co.  v.  About  500 
Tons  of  Steel  Eails,  191  Fed.  250. 
422-65  [a]  Accounting.— (1)  Ad- 
miralty will  entertain  jurisdiction  of  an 
accounting  which  is  incidental  to  a  suit 
already  in  the  admiralty  court.  The 
Emma  B,  140  Fed.  771;  The  Thomas 
Sherlock,  22  Fed.  263;  Tie  John  E. 
Mulford,  18  Fed.  455;  The  L.  A. 
Brown,  2  Low.  464,  13'  Fed.  Cas.  No. 
7118;  Fischer  v.  Carey,  173  Cal.  185, 
159  _P  577.  (2)  Where,  however,  the 
maritime  questions  arising  would  be 
purely  incidental  to  the  accounting,  ad- 
miralty has  no  jurisdiction.  The  Zillah 
May,  221  Fed.  1016.  See  also  vol.  1, 
pp.  376,  401,  407. 

424-82  Munson  S.  S.  Line  v.  Glas- 
gow Nav.  Co.,  235  Fed.  64,  148  CCA 
558. 

[a]  A  libel  filed  before  all  the  services 
are  performed,  though  prematurely 
brought,  may,  where  the  circumstances 
warrant  it,  be  allowed  to  stand,  and 
the  prematureness  of  the  proceeding 
will  only  affect  the  question  of  costs. 
The  Lassell,  193  Fed.  539. 
426-2  Brosseau  v.  Jacobs'  Pharmacy 
Co.,  147  Ga.  185,  93  SE  293. 
427-11  [a]  A  husband  may  main- 
tain a  suit  in  admiralty  for  injuries 
suffered  by  his  wife  in  g,  collision.  New 
York  &  L.  B.  Steamboat  Co.  v.  John- 
son, 195  Fed.  740,  115  CCA  540. 
433-63  [a]  When  number  large  and 
jury  trial  necessary,  the  court  may,  in 
its  discretion,  refuse  to  allow  joinder. 
The  Eochester,  227  Fed.  203. 
435-79  The  Cetriana,  232  Fed.  175; 
Otts  V.  Ludington's  Sons,  229  Fed.  454. 
439-22  The  Dawn,  212  Fed.  664. 
440-29  [a]  In  case  of  a  collision, 
suit  may  be  in  rem  against  one  of  the 
boats  and  in  personam  against  the 
owner  of  the  other.  This  is  possible 
by  virtue  of  rule  46  which  gives  courts 
power  to  regulate  their  practice  in  such 
manner  as  they  deem  expedient  to  the 
administration  of  justice.  The  Samp- 
son, 197  Fed.  1017. 

445-63  The  Qwynedd,  228  Fed.  177, 
142  CCA  533. 
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448-94  Argo  iS.  S.  Co.  v.  S.  S.  Co., 
223  Fed.  581. 

450-7  Monongahela  Consol.  C.  &  C. 
Co.  V.  Schinnerer,  196  Fed.  375,  383, 
117  CCA  193. 

450-11  The  Gwynedd.  228  Fed.  177, 
142  CCA  533:  Joiivet  v.  Seattle,  226 
Fed.  963. 

453-26  [a]  No  presumption  arises 
in  favor  of  juriadietion  of  a  court  of 
admiralty;  it  must  appear  by  direct 
and  positive  averment.  California- 
AtWntie  S.  S.  Co.  v.  Door  &  Lumb.  Co., 
206  Fed.  5,  124  CCA  139. 
[b]  A  failure  to  plead  the  state  stat- 
ute upon  which  the  right  of  action  for 
wrongful  death  is  based  is  not  a  juris- 
dictional defect  and  unless  proper  ob- 
jection is  taken  thereto  the  defect  is 
waived.  Monongahela  Consol.  C.  &  C. 
Co.  V.  Schinnerer,  196  Fed.  375,"  383, 
117  CCA  193.  See  also  infra,  450-7. 
453-27  Tort,  etc.  California- Atlan- 
tic S.  S.  Co.  V.  Door  &  Lumb.  Co.,  206 
Fed.  5,  124  CCA  139. 
455-39  The  Convoy,  257  Fed.  843. 
457-51  [a]  State  in  which  colli- 
sion  occurred. — A  failure  to  allege  in 
which  Of  two  states  the  collision  oc- 
curred is  not  a  jurisdictional-  defect, 
since  the  court  will  apply  the  law  of 
the  state  in  which  the  proofs  show  the 
collision  took  place.  '  Monongahela 
Eiver  Consol.  C.  &  C.  Co.  v.  Schinnerer, 
196  Fed.  375,  117  CCA  193.  ' 

464-9  Foster  v.  Compagnie  Fran- 
eaise  de  Navigation  a  Vapeur,  219  Fed 
351.  ' 

465-21  The  Sisilina,  212  Fed.  1022. 
465-24  [a]  Rule  Umited  to  parties 
only. — ^A  rule  providing  that  after 
joinder  of  issue  and  before  trial,  any 
party  may  by  leave  of  court  examine 
the  opposite  party,  his  agents  or  repre- 
sentatives, or  deliver  interrogatories  in 
writing  for  the  examination  of  such 
party,  etc.,  does  not  authorize  one 
party  to  examine  the  officers  and  crew 
of  the  other  party's  vessel.  The  Sisil- 
ina, 212  Fed.  1022. 

465-28  [a]  Compelling  discovery. 
Discovery  of  documents  will  not  be 
compelled  where  the  moving  party  can 
obtain  either  the  originals  or  copies  of 
such  documents  and  where  the  only 
purpose  of  the  discovery  would  be  to 
establish  facts  which  could  be  obtained 
by  depositions  taken  on  commission. 
Circumstances  might  exist,  however 
justffying  tie  court  in  compelling  a 
discovery.    The  Eros,  224  Fed.  194 


466-35     The  Convoy,  257  Fed.  843. 
4QT-46     The  Sisilina,  212  Fed.  1022. 
46S-E59     [a]    Bill  of  particulars. — ^In 
re  Webb,  219  Fed.  349. 
471-2     [a]       Only      facts     properly 
pleaded  are '  confessed.     The   Fred   E. 
Sander,  212  Fed.  545. 
472-4     Clinton  v.  Smith,  249  Fed.  119, 
161  CCA  171. 

472-12  The  D.  J.  Sawyer,  236  Fed. 
913,  150  CCA  175:  The  Benefactor,  242 
Fed.  582. 

473-15     The  D.  J.  Sawyer,  supra. 
482-26     [a]    In   a    suit    for    "port 
pay"  matters  of  set-oflf  arising  during 
the  voyage  may  be  pleaded.    Schmidt 
V.  S.  S.  Co.,  209  Fed.  264. 
482-28     [a]     The    amount    involved 
in  a  claim  to  recoup  must  be  substan- 
tial.    Ely  V.  Murray  &  Tregurtha  Co., 
200  Fed.  368,  118  CCA  520. 
484-38     The  Arlyn  Nelson,  243  Fed. 
415. 

490-1  Comp.— The  Horsa,  232  Fed. 
993. 

490-7    Lyons   &  E.   Co.  v.  Deutsche, 
etc.  Co.,  243  Fed.  202,  767. 
491-8     Birdsall   v.   Germain   Co.,   227 
Fed.  953. 

491-9     American   Potato   Corp.  v.   S. 
S.  Co.,  233  Fed.  542. 
491-11     Eosasco     v.     Thompson,    242 
Fed.  527. 

494-41  The  Merrinae,  242  Fed.  572. 
504-54  The  Coquitlam  City,  243  Fed. 
767. 

505-70  Societe  Napthes  T.  Co.  v. 
Bisso  T.  Co.,  241  Fed.  463,  154  CCA 
295. 

506-80  [a]  Where  Ubelant  is  a  re- 
ceiver in  hankruptcy,  the  respondent 
in  the  cross-bill  will  not  be  required 
to  give  security.  The  Transit,  210  Fed. 
575. 

511-42  The  L  F.  Chapman,  241  Fed. 
836,  154  CCA  538. 

522-75  iSee  The  Zillah  May,  221 
Fed.  1016. 

522-78  [a]  A  shipbuilding  com- 
pany's lien  growing  out  of  work  done 
in  the  construction  of  the  vessel  may 
be  thus  asserted.  The  Atlantic  City, 
220  Fed.  281,  136  CCA  297. 
[b]  The  mortgagee,  etc.  The  Atlan- 
tic City,  220  Fed.  281,  136  CCA  297. 
524-91  In  re  Indiana  Transp.  Co., 
244  TJ.  S.  456,  37  Sup.  Ct.  717,  61  L. 
ed.  1253. 

524-97  [a]  Bringing  in  charterers. 
It  IS  proper  within  the  spirit  of  rule 
59,  for  claimant  in  a  suit  against  a  ves- 
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Bel  for  supplies  to  bring  in  charterers 
of  the  vessel,  in  order  that  the  entire 
matter  may  be  settled  in  one  suit.  The 
Louis  Dolive,  211  Fed.  783. 
[b]  In  a  suit  for  towage  the  claimant 
may  thus  by  analogy  to  cases  covered 
by  rule  59  bring  in  a  third  party  upon 
whose  request  the  services  were  ren- 
dered. The  Daylight,  206  Fed.  864. 
525-6  In  re  Indiana  Transp.  Co.,  244 
U.  S.  456,  37  Sup.  Ct.  717,  61  L.  ed. 
1253. 

526-17    Toledo  N.  Co.  v.  U.  S.,  237 
Fed.  986,  150  CCA  636. 
527-25     Erratum. — Cross  reference  to 
title  "Revival  of  Judgments  and  De- 
crees" should  be  to  title  "Survival." 
527-31     The   Ticeline,   208  I'ed.   670. 
529-40     Ehederei  A.  G.  O.  v.  Clutha 
S.  Co.,  226  Fed.  339. 
529-51     The    Bainbridge,     199    Fed. 
404,  refusal    to    dismiss    held    mot    an 
abuse  of  discretion. 
531-71     The  Appam,  240  Fed.  676,  153 
CCA  474. 

531-80  [a]  Garnishment.  —  Same 
Tuje  applies.  The  Olson  &  Mahony,  231 
Fed.  559. 

536-43  Lincoln  v.  Cunard  S.  S.  Co., 
221  Fed.  622,  137  CCA  346. 
547-73  Great  Lakes  T.  Co.  v.  S.  S. 
Co.,  237  Fed.  577,  150  CCA  459,  decree 
for  division  of  damages  with  right  of 
contribution. 

549-92  The  I.  F.  Chapman,  241  Fed. 
836,  154  CCA  538. 

550-98  [a]  An  adjudication  that 
a  vessel  was  at  fault  in  a  collision  does 
not  estop  her  from  alleging  such  fault 
in  a  suit  against  her  pUot.  Strathleven 
S.  Co.  V.  Baulch,  244  Fed.  412,  157  CCA 
38 

552-25     The  Earl  K.,  215  Fed.  613. 
553-38     The    Appam,    240    Fed.  '  676, 
153  CCA  474. 

554-52     The    Transfer    No.    21,    218 
Fed.  636,  134  CCA  394. 
555-67     [a]   A  decree  which  releases 
the  vessel,  leaving  no    further    action 
for  the  court,  is  appealable.     The  At- 
tualita,  238  Fed.  909,  152  CCA  43. 
556-69     Erie,    etc.    Co.    v.    Dunseith, 
239  Fed.  814,  152  CCA  600. 
556-72     The  I.  F.  Chapman,  241  Fed. 
836,  154  CCA  538. 

557-84  The  Bylands,  231  Fed.  101, 
145  CCA  289. 

558-96  Comp.  Reid  v.  Fargo,  241  U. 
S.  544,  36  Sup.  Ct.  712,  60  L.  ed.  1156. 
[a]     New  relief    may    be    granted    to 


parties  who  do  not  appeal.  Reid  v. 
Fargo,  213  Fed.  771,  130  CCA  285. 
562-48  [a]  Charts  referred  to  by 
witnesses  in  the  lower  court  should  be 
brought  up  with  the  record.  The  Cata- 
wissa,  213  Fed.  14,  129  CCA  352. 
563-57  Reid  v.  Fargo,  241  XJ.  S.  544, 
36  Sup.  Ct.  712,  60  L.  ed.  1156;  Con- 
solidated Coastwise  Co.  v.  Conley,  250 
Fed.  679,  163  CCA  25;  The  Willie,  231 
Fed.  865,  146  CCA  61;  The  Minnie,  225 
Fed.  36,  140  CCA  362;  Reid  v.  Fargo, 
213  Fed.  771,  130  CCA  285. 
564-58  [a]  Any  doubt  as  to  trial 
de  novo  formerly  existing  seems  to  be 
settled  by  the  case  of  Reid  v.  Fargo, 
241  U.  S.  644,  36  Sup.  Ct.  712,  60  L. 
ed.  1156. 

565-60  But  see  Reid  v.  Fargo,  241 
U.  S.  544,  36  Sup.  Ct.  712,  60  L.  ed. 
1156. 

565-69     Munson   S.   S.  Line  v.  Nav. 
Co.,  235  Fed.  64,  148  CCA  558. 
566-73     The  Minnie,  225  Fed.  36,  140 
CCA  362. 

566-77  Munson  S.  S.  Line  v.  Nav. 
Co.,  235  Fed.  64,  148  CCA  558;  The 
Minnie,  225  Fed.  36,  140  CCA  362. 
567-79  Eastern  Transp.  Co.  v.  XJ.  S. 
(CCA),  253  Fed.  42;  The  Beaver  (CCA), 
253  Fed.  312;  The  Baron  Napier,  249 
Fed.  126,  161  CCA  178;  The  W.  H. 
Flannery,  249  Fed.  349,  161  CCA  357; 
The  Eleanore,  248  Fed.  472,  160  CCA 
482;  The  F.  B.  Squire,  248  Fed.  469, 
160  CCA  479;  Sorenson  v.  Alaska  S.  S. 
Co.,  247  Fed.  294,  159  CCA  388;  The 
Hardy,  229  Fed.  985,  144  CCA  267;  The 
Dolbadarn  Castle,  222  Fed.  838,  138 
CCA  264;  Stern  v.  Fernandez,  222  Fed. 
42,  137  CCA  580;  The  A.  G.  Brower, 
220  Fed.  648,  136  CCA  256;  New  Eng- 
land S.  S.  Co.  V.  New  York  Dock  Co., 
207  Fed.  73,  124  CCA  633;  Philadelphia 
B.  &  W.  E.  Co.  V.  Southern  Transp. 
Co.,  205  Fed.  732,  124  CCA  26;  Monon- 
gahela  River  Consol.  C.  &  C.  Co.  v. 
Schinuerer,  196  Fed.  375,  117  CCA 
193;  Merchants  &  Miners'  Transp.  Co. 
V.  Robinson  Baxter-Dissoway  Tow.  & 
Transp.  Co.,  194  Fed.  361  denying  re- 
hear. 191  Fed.  769,  113   CCA  427. 

[a]  The  fact  that  no  written  opinion 
was  filed  does  not  alter  this  rule  when 
the  finding  is  obvious  from  the  decree. 
Monongahela  River  Consol.  C.  &  G.  Co. 
V.  Schinnerer,  196  Fed.  375,  117  CCA 
193. 

[b]  Where  trial  court  omits<  to  find 
material  facts  which  were  proved  by 
the  evidence  the  case  will  be  reviewed 
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on  the  facts  unaffected  by  any  finding 
of  fact  by  the  court  below.  The  Ful- 
lerton,  211  Fed.  833,  128  CCA  359. 
567-81  H  a  m  b  u  T  g  -  Amerikanisehe 
Packetfahrt  Aktien  Gesellschaft  ^. 
Gye,  207  Fed.  247,  124  CCA  517;  Eoyal 
Exch.  Assur.  v.  Graham  &  Morton 
Transp.  Co.,  166  Fed.  32,  92  CCA  66. 
568-85  The  Kaiser  Wilhelm  11,  246 
Fed.  786,  159  CCA  88,  LEA1918C,  795; 
The  Nyack,  199  Fed.  383,  118  CCA 
67. 

568-87  Consolidation  Coastwise  Co. 
V.  Conley,  250  Fed.  679,  163  CCA  25. 
568-89  The  John  Twohy  (CCA),  256 
Fed.  224;  The  Steam  Dredge  A,  229 
Fed.  682,  144  CCA  92. 
570-10  Pennsylvania  E.  Co.  v.  Gold- 
en, 243  Fed.  256. 

57I-I5  [a]  Costs  adjusted  between 
corirespondents. — The  Louise  Eugge,  239 
Fed.  458,  152  CCA  336. 
571-17  [a]  Double  docket  fee. 
Where  there  is  a  libel  and  cross  libel, 
and  but  one  trial,  a  double  docket  fee 
may  be  taxed.  British  &  South  Amer- 
ican Steam  Nav.  Co.  v.  E.  Co.,  195 
Fed.  984. 

571-25     [a]      "Final    hearing"    de- 
fined.— Albion  Lumb.  Co.  v.  Inter-Ocean 
T.  Co.,  240  Fed.  1019. 
572-36     The  Mary,  233  Fed.'l21. 

[a]  Where  witness  testifies  in  open 
court,  the  proctor's  fee  for  taking  his 
deposition  will  not  be  allowed.  Eriks- 
son V.  Grandfiold,  193  Fed.  296. 

[b]  Deposition  used  in  more  than  one 
case. — Where  a  deposition  is  originally 
taken  .end  entitled  in  more  than  one 
case,  with  a  stipulation  that  it  shall 
be  used  in  all  eases,  then  a  separate 
fee  may  be  taxed,  but  where  it  is  orig- 
inally taken  in  one  case  only  and  sub- 
sequently by  stipulation  is  used  in  an- 
other case,  separate  fees  cannot  be 
taxed  British  &  South  A.  S.  N.  Co.  v. 
Ey.,  195.  Fed.  984. 

573-44  [a]  Mileage  of  a  witness 
from  Cape  de  Verde  Islands  to  Boston, 
a  distance  of  over  7000  miles,  has  been 
allowed,  where  he  resided  at  Cape  de 
Verde  and  was  a  material  witness. 
Davis  i:  Smith,  199  Fed.  538. 
573-49  See  The  Texas,  226  Fed.  897, 
141  CCA  501. 

[a]  Necessity  of  a  rule,  order  or 
usage. — In  the  absence  of  a  statute  al- 
lowing such  costs,  a  general  order  or 
rule  of  court  or  a  prevailing  established 
usage,  must  appear  to  have  been  in 
force  at  the  time  to  justify  their  taxa- 


tion. The  Governor  v.  Ames,  199  Fed. 
587. 

574-56     The  D.  J.  Sawyer,  236  Fed. 
913,  150  CCA  175;  Alaska  S.  S.  Co.  v. 
Gilbert,  236  Fed.  715,  150  CCA  47. 
574-58     The   John   Twohy,   243   Fed. 
720. 

574-59  Milwaukee  v.  8.  S.  Co.,  1^9 
Fed.  109,  120  CCA  228;  The  Gladi- 
ator, 223  Fed.  381. 

[a]  Where  a  decree  is,  rendered 
against  a  third  party  brought  in  by 
petition  of  a  claimant,  against  whom 
the  suit  was  unsuccessful,  sucti  claim- 
ant's costs  should  be  taxed  against 
libelant.  Milwaukee  v.  S.  S.  Co.,  199 
Fed.  109,  120  CCA  228. 
575-65  [a]  Divided  damages. — The 
general  rule  in  admiralty,  binding  in 
all  cases,  where  the  circumstances  are 
not  distinctly  exceptional,  is  that  the 
costs  will  be  divided  where  the  dam- 
ages are  divided.  The  Gladiator,  223 
Fed.  381. 

578-89  The  Bronx,  250  Fed.  843,  163 
CCA   157. 

578-90  The  Ada  (CCA),  255  Fed.  50. 
578-91  The  Strathleven,  213  Fed. 
979,'  130  CCA  385;  Shoe  v.  George 
Craig  &  Co.,  194  Fed.  678,  115  CCA  72. 
579-1     The  Dwinsk,  227  Fed.  958. 
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582-7  C.  V.  Crowl,  62  Pa.  Super.  539. 
582-9  Schraubstader  v.  V.  S.,  199 
Fed.  568,  118  CCA  42;  Nave-McCord 
Merc.  Co.  v.  V.  S.,  182  Fed.  46,  104  CCA 
486;  U.  S.  V.  Frank,  189  Fed.  195;  TJ.  S. 
V.  Morgan,  181  Fed.  587;  D.  C.  v. 
Thompson,  37  App.  Cas.  (DC)  420;  S. 
V.  Closser,  179  Ind.  230,  99  NE  1057; 
P.  V.  Guiton,  73  Misc.  408,  133  NYS 
353;  P.  V.  Redding,  70  Misc.  420,  126 
NYS  977. 

583-10  S.  V.  Maurer,  255  Mo.  152. 
164  SW  551,  rev.  174  Mo.  App.  162! 
156  8W  991. 

584-12  [a]  "Imitation  butter, 
An  averment  that  accused  sold  oleO' 
margarine  is  not  tantamount  to  ac- 
cusing him  of  selling  "imitation  but- 
ter." S.  V.  Shorten,  174  Mo.  App.  153, 
156  SW  988. 

585-24  S.  V.  Lief,  248  Mo.  722,  154 
SW  1133. 

586-27  P.  V.  Clark,  140  App.  Dir. 
150,  124  NYS  1023. 
[a]  Where  deceit  is  of  the  gravamen 
of  the  offense  it  must  be  charged.  S.  v. 
Marpus,  171  Mo.  App.  38,  153  SW  488, 
586-29    C.  V.  Phelps,  210  Mass.  109, 
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96  NE  69;   S.  v.  Thorp,  94  Neb.  310, 
143  NW  202,  AnnCasl914D,  180. 
587-33     U.  S.  V.  St.  Louis  Coffee  & 
S.    Mills,    189   Fed.   191;    St.   Louis   v. 
Amein,  235  Mo.  669,  139  SW  429. 
58S-41    See    C.   v.   Graustein   &   Co., 
209  Mass.  38,  95  NE  97. 
588-43     U.    S.    V.    Benito    Sig    Cong- 
Bieng,   30   Phil.   Isl.   577. 
588-43    U.    S.    V.    Benito    Sig    Cong 
Bieng,  supra. 

589-51  [a]  Result  of  ezamination. 
Instructions  in  accordance  with  the  re- 
sults of  examination  of  sample  taken, 
held  proper.  P.  v.  Butler,  140  App. 
Div.  705,  125  NYS  556. 


ADULTERY 

593-1  [a]  The  gist  of  the  crime  of 
adultery  is  the  danger  of  introducing 
spurious  heirs  into  the  family,  whereby 
the  rights  of  the  real  heirs  may  be  im- 
paired, and  a  man  charged  with  the 
maintenance  of  a  family  not  his  own. 
V.  S.  V.  Mata,  18  Phil.  Isl.  490. 
Sg'S-S  S.  V.  Roberts,  (Wis.),  173  NW 
310. 

[a]  Adultery  not  indictable  at  common 
law  nor  by  statute.  Cook  v.  S.,  102 
Ark.  363,  144  SW  221;  Turney  v.  S., 
60  Ark.  259,  29  SW  893. 
593-4  Cook  V.  S.,  102  Ark.  363,  144 
SW  221. 

593-6  Rich  v.  S.,  1  Ala.  App.  243, 
55  S  1022;  P.  V.  Martin,  180  111.  App. 
578;  S.  V.  Ling,  91  Kan.  647,  138  P 
582;  S.  V.  Holland,  162  Mo.  App.  678, 
145  SW  522;  S.  v.  Bigelo;w,  88  Vt.  464, 
92  A  978. 

595-8  S.  V.  Case,  61  Or.  265,  122  P 
304.  But  see  Ex  parte  Cooper,  162  Cal. 
81,  121  P  318;  S.  V.  Holland,  162  Mo. 
A  pp.  678,  145  SW  622;  S.  v.  Roberts 
(Wis.),  173  NW  310. 
i>t>6-9  S.  V.  Ledford,  177  la.  528,  159 
IM  W  187. 

596-12  Bell  v.  S.,  14  Ga.  App.  809, 
82  SE  376. 

597-13  Bell  v.  S.,  14  Ga.  App;  809, 
82  SE  376;  Smith  v.  &.,  14  Ga.  App. 
614,  81  SE  912. 

597-14  S.  V.  Ledford,  177  la.  528, 
159  NW  187;  Stone  v.  S.,  12  Okl.  Cr. 
313,  155  P  701;  U.  S.  v.  Ortiz,  19  Phil. 
Isl.  174;  U.  S.  V.  Eud,  16  Phil.  Isl.  675; 
S.  V.  La  Bounty,  64  Wash.  415,  116  P 
1073;  S.  V.  Astin,  Historical  Discussion 
(Wash.),  180  P  394. 
[a]  Except  where  persons  are  living 
in  open  and  notorious  adultery.  Cope- 
land %.  S.,  10  Okl.  Cr.  1,  133  P  258. 


[b]  In  the  Philippines  no  prosecution 
for  adultery  shall  be  instituted  except 
upon  complaint  of  aggrieved  person,  or 
of  the  parents,  grandparents,  or  guar- 
dian of  such  person.  (Sec.  1,  Act  No. 
1773.)  It  is  not  suflScient  if  the  prose- 
cuting' attorney  file  the  complaint  at 
the  instance  of  the  offended  party;  the 
complaint  must  be  made  in  writing  by 
the  offended  party  if  competent,  or  by 
one  of  the  persons  mentioned  in  Act 
No.  1773.  U.  S.  V.  Artiz,  19  Phil.  Isl. 
174;  U.  S.  V.  Nawas,  14  Phil.  Isl.  410. 
598-16  S.  V.  Ledford,  177  la.  528, 
159  NW  187. 

598-18  [a]  Formal  complaint  by 
injured  spouse  is  necessary.  S.  v.  La 
Bounty,  64  Wash.  415,  116  P  1073. 
598-20  [a]  Verification  of  infor- 
mation is  a  commencement  of  the  pros- 
ecution. Heacock  v.  S.,  4  Okl.  Cr.  606, 
112  P  949. 

598-22  ,S.  V.  Leek,  152  la.  12,  130 
NW  1062;  S.  V.  Astin  (Wash.),  180  P 
394. 

[a]  The  fact  that  a  codefendant  dies 
before  cause  is  brought  to  trial  does 
not  abate  action  against  other.  XJ.  S. 
V.  De  la  Tone,  25  Phil.  Isl.  36. 
599-23  Kitchens  v.  S.,  10  Okl.  Cr. 
603,  140  P  619;  Mitchell  v.  S.,  10  Okl. 
Cr.  697,  140  P  622;  S.  v.  Ayles,  74  Or. 
153,  145  P  19. 

Erratum. — Sena   v.   Mortiga,   cited   as 

104   U.    S.   470,    should    be   204   U.    S. 

470. 

599-27     [a]    Alleging  sex. — Affidavit 

for  warrant  need  not  allege  one  party 

was  a  man  and  other  woman.    Rich  v. 

S.,  1  Ala.  App.  243,  55  S  1022. 

[b]  A  living  together  must  be  alleged 
in  an  aflSdavit  charging  a  person  with 
living  in  open  and  notorious  adultery. 
S.  V.  Gartrell,  14  Ind.  280. 
600-34  Yates  v.  S.  (Tex.  Cr.),  209 
SW  407. 

602-36  O'Hern  v.  S.,  12  Okl.  Cr.  505, 
159  P  938. 

602-38     [a]    Failure  to  allege  living 
In  open  state  of  adultery,  is  fatal.  Tes- 
ton  V.  S.,  66  Pla.  244,  63  S  433. 
605-57    Spencer    v.    8.,    14    Okl.    Cr. 
178,  169  P  270,  LRA1918F,  592. 
[a]     Failure  to  allege  time  is  a  formal 
defect  which  must  be  raised  by  a  mo- 
tion to  quash  before  the  jury  is  sworn. 
S.  V.  Weston,  90  Vt.  125,  96  A  702. 
606-65     Cole  v.  S.,  14  Okl.  Cr.  18,  166 
P  1115. 

606-66  [a]  Sufficient  allegation  of 
intent. — An  information  alleging  an  il- 
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licit  intention  between  prisoner  and 
particeps,  to  have  unlawful  sexual  con- 
nection alleges  suflficiently  the  intention 
of  the  particeps.  S.  v.  Grace,  86  Vt. 
470,  86  A  162. 

607-€9  S.  v..  Ledford,  177  la.  528, 
159  NW  187;  S.  V.  Blugi,  123  Minn. 
392,  143  NW  ,971;  S.  v.  Ayles,  74  Or. 
153,  145  P  19. 

608-73  [a]  Where  there  are  two 
counts  it  may  be  alleged  in  one  that 
accused  was  married  to  another  person 
living,  and  in  the  other  count  that  the 
paramour  was  also  married  to  another 
person.  Brown  v.  S.,  69  Tex.  Cr.  138, 
154  SW  567. 

610-74  [a]  That  paramour  was  a 
married  person  need  not  be  alleged.  S. 
V.  Ling,  91  Kan.  647,  138  P  582. 
610-75  Simmons  v.  S.,  79  Tex.  Cr. 
341,  184  SW  226;  Bodkin  v.  S.,  75  Tex. 
Cr.  499,  172  SW  216. 
[a]  Better  practice  to  name  spouse. 
Stone  V.  S.,  12  Okl.  Cr.  313,  155  P 
,  701. 

612-S5  See  Bell  v.  S.,  14  Ga.  App. 
809,  82  SE  376. 

613-93  But  see  S.  v.  Dietz,  162  la. 
332,  143  NW  1080. 

614-1  S.  V.  Weston,  90  Vt.  125,  96 
A  702, 
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ei7-l    Sparks  v.  Eealty  Co.,  19  Ariz. 
123,  166  P  285,  685;  Montoya  v.  Catron, 
22  N.  M.  570,  166  P  909. 
617-2     Kidd  v.  Browne   (Ala.),  76  S 
65. 

618-4  Perolio  v.  Doe,  197  Ala.  560,  73 
S  197;  Dedeaux  v.  Lumber  Co.,  112 
Miss.  325,  73  S  53;  Truitt  v.  Bender 
(Mo.),  193  SW  838;  S.  v.  Norris,  174 
N.  C.  808,  93  SE  950. 
619-5  Sijow  V.  Bray  (Ala.),  73  S 
542;  Kinsella  v-  Stephenson,  265  111. 
369,  106  NE  950;  Lambert  v.  Hemler, 
244  111.  254,  91  NE  435;  Holmes  v. 
Carr,  172  N.  C.  213,  90  SE  152;  Cross 
V.  E.  Co.,  172  N.  C.  119,  90  SE  14; 
Smith  V.  Algona  Lumb.  Co.,  73  Or.  1, 
136  P  7,  143  P  921;  Skansi  v.  Novak, 
84  Wash.  39,  146  P  160. 
621-12  Erp  V.  Tillman,  103  Tex.  574, 
131  SW  1057,  rev.  121  SW  547. 
[a]  In  an  ejectment  complaint  a  plain- 
tiff claiming  a  government  subdivision 
by  deed  and  part  of  adjacent  subdi- 
vision by  adverse  possession  must  in- 
clude the  latter  in  hia  complaint  by  an 
appropriate  description.  Oliver  v. 
Oliver,  187  Ala.  340,  65  S  373. 


621-13  Utah  Copper  Co.  v.  Eckman, 
47  Utah  165,  152  P  178. 
622-14  [a]  Where  statute  of  llmita^ 
tions  is  relied  upon  by  defendant  to 
show  title,  adverse  possession  need  not 
be  specially  alleged.  Stephenson  v. 
Van  Blokland,  60  Or.  247,  118  P  1026. 
623-22     Erp  v.  Tillman,  103  Tex.  574, 

131  SW  1057,  rev.  121  SW  547. 
624-24  [a]  Rule  Illustrated. — In  an 
action  for  trespass  for  unlawful  cut- 
ting of  trees  defendant  pleaded  the  gen- 
eral issue,  and  gave  notice  thereunder 
he  would  prove  the  trees  were  taken 
from  his  own  premises.  This  is  suflS- 
cient  to  admit  proof  of  adverse  posses- 
sion.   Grinnell  v.  Mayes,  167  Mich.  295, 

132  NW  1019,  18  Det.  Leg.  N.  673. 
625-30  Lovejoy  v.  McKibben,  113 
Miss.  369,  74  S  281;  Catheart  v.  Mat- 
thews, 105  S.  C.  329,  89  SB  1021. 
625-31  Bunn  v.  City  of  Laredo  (Tex. 
Civ.),  208  SW  675. 

626-32     Wilcox  v.  Jenison,  198  Mich. 
182,  164  NW  484;  Farr  v.  Const.  Co., 
49  Utah  274,  163  P  256. 
626-33     Carter  v.  Collins  (Tex.  Civ.), 
192  SW  316. 

626-35     Hill  v.  Cherokee  Const.  Co., 
99  Ark.  84,  137  SW  053. 
[a]     For  sufficient  complaint  gee  Bas- 
mussen  v.  Winters,  82   Or.   674,  162  P 
849. 

627-40  Thompson  v.  Brown  (Ala.), 
76  S  298. 

627-41     Acton      v.      Culbertson,      38 
Okl.  280,  132  P  812. 
627-42    iS.  V.  Willoughby  (Del.),  102 
A  983. 

628-51  S.  u.  Willoughby  (Del.),  102 
A  983;  Lovejoy  v.  McKibben,  113 
Miss.  369,  74  S  281;  Luttrell  v.  Click 
(Tex.  Civ.),  200  SW  255. 
628-55  IS.  V.  Willoughby  (Del.),  102 
A  983. 

629-56  Fleming  v.  Howell,  22  Colo. 
App.  382,  125  P  551;  Corby  v.  Thomp- 
son 196  Mich.  706,  163  NW  80.  See 
Folley  V.  Thomas,  46  Ind.  App.  559,  93 
NE  181. 

629-58  .  Waldo  v.  Wilson,  173  N.  C. 
689,  92  SE  692. 

629-59  Jones  v.  Eutledge  (Ala.),  80 
S  35. 

629-60  S.  V.  Willoughby  (Del.),  102 
A  983. 

630-62  Oliver  v.  Oliver,  187  Ala. 
340,  65  S  373;  Lovejoy  r.  McKibben; 
113  Miss.  369,  74  S  281;  Louisiana 
Lumb.  Co.  V.  Kennedy,  103  Tex.  297, 
126  SW  1110;  Carter  v.  Collins   (Tex, 


26 


ADVERSE  POSSESSION 


Vol.  1 


Civ.),  192  SW'3l6;  Patterson  v.  Bryant 
(Tex.  Civ.),  191  SW  771. 
630-64  Gallo  v.  Gallo,  31  Cal.  App. 
189,  159  P  1058;  Plemiug  v.  Howell, 
22  Colo.  App.  382,  125  P  551. 
631-73  [a]  Answer  sufficient. — Hill 
17.  Cherokee  Const.  Co.,  99  Ark.  84,  137 
SW  553. 

632-75  Hinnen  v.  Artz,  99  Kan.  579, 
163  P  141. 

632-80  Eeynolds  v.  Palmer,  167  N. 
C.  464,  83  SE  755. 

633-81  Dodge  v.  Lavin,  34  B.  I. 
514,  84  A  857  (denying  reargument, 
34  E.  I.  409,  83  A  1009);  Cathcart  v. 
Matthews,  105  S.  C.  329,  89  SE  1021; 
Jones  V.  Lumb.  Co.  (Tex.  Civ.),  195 
SW  869. 

633-82  "Watson  v.  Hardin,  97  Ark. 
33,  132  SW  1002;^Stearng  Co.  v.  New- 
berg,  170  Mich.  324,  136  NW  359;  Nor- 
ton V.  Kowazek  (Mo.),  193  SW  556; 
Horsky  v.  MeKennan,  53  Mont.  50,  162 
P  376;  Eamapo  Mfg.  Co.  v.  Mapes,  216 
N.  Y.  362,  liO  NE  772;  Maultsby  v. 
Braddy,.,  171  N.  C.  300,  88  SE  423; 
Fowle  V.  Warren,  169  N.  C.  524,  86  SE 
293;  Locklear  v.  Savage,  159  N.  C.  236, 
74  SB  347;  Bailey  v.  Lumb.  Co.  (Tex. 
Civ.),  195  SW  221:  Brown  v.  Fisher 
(Tex.  Civ.  App.),  193  SW  357;  Griffin 
V.  Houston  Oil  Co.  (Tex.  Civ.),  149  SW 
567. 

634-84  Hornsby  v.  Tneker,  180  Ala. 
418,  61  S  928. 

635-91  Slater  v.  Alford,  117  Ark. 
655,  174  SW  225;  Blam  v.  Alexander, 
174  Ky.  39,  191  SW  666;  Abeles  v. 
Pillriian,  261  Mo.  359,  168  SW  1180; 
Bay  V.  Anders,  164  N.  C.  311,  80  SE 
403;  Berry  v.  MePherson,  153  N.  C.  4, 
68  SE  892-  Smith  v.  Jones,  108  Tex. 
632,  132  SW  469,  31  LEA  (NS)  153. 
635-92  Houston  Oil  Co.  v.  Good- 
rich, 213  Fed.  136,  129  CCA  488;  Bed- 
sole  V.  Davis,  189  Ala.  325,  66  S  491; 
Walker  v.  Steffes,  139  Ga.  520,  77  SE 
580;  Tyler  v.  Wright,  164  Mich.  606, 
130  NW  205,  18  Det.  Leg.  N.  54; 
Stokes  V.  Murray,  95  S.  C.  120,  78  SE 
741. 

636-93  Be'dsole  v.  Davis,  189  Ala. 
325,  66  S  491;  Truitt  v.  Osier,  4  Boyce 
(Del.)  555,  90  A  467;  Tennis  C.  Co.  v. 
Saekett,  172  Ky.  729,  190  SW  130; 
Eisher  v.  Madsen,  94  Neb.  72,  142  NW 
700;  Page  v.  Gaskill,  84  N.  J.  L.  615, 
87  A  460;  Cross  v.  E.  Co.,  172  N.  C. 
119,  90  SE  14;  Coxe  v.  Carpenter,  167 
N.  C.  557,  73  SE  113;  Dunlap  v.  Eob- 
inson    87  S.  C,  577,  70  SE  313;   Mor- 


ris V.  Parson  (Tex.  Civ.),  190  SW  241; 
Houston  O.  Co.  v.  Davis  (Tex.  Civ.), 
ISl  SW  851;  MeCulloch  v.  Nicholson 
(Tex.  Civ.),  162  SW  432;  Dryden  •;;. 
Makey  (Tex.  Civ.),  160  SW  302. 
636-96  LeMoyne  v.  Headers,  156 
Ky.  832,  162  SW  526. 
636-97    Pearce  v.  Aldrich  Min.   Co., 

184  Ala.  610,  64  S  321;  Witherington 
V.  White,  165  Ala.  316,  51  S  726;  Mer- 
ritt  V.  Westerman,  165  Mich.  535,  131 
NW  66;  Pease  v.  Whitney  (N.  H.),  98 
A  62;  Barfield  v.  Hill,  163  N.  C.  262, 
79  SB  677;  Dunlap  v.  Eobinson,  87 
e.  C.  577,  70  SB  313;  Houston  O.  Co. 
V.  Stepney  (Tex.  Civ.),  187  SW  1078. 
637-98  Green  v.  Horn,  165  App. 
Div.  743,  151  NYS  215. 

637-1     Snow   v.    Bray    (Ala.),    73    S 

542;   Stevens  v.  Velde,   138  Minn.  69, 

163  NW  796;   Jacob's  v.  Williams,  173 

N.  C.  276,  91  SB  951;  Houston  O.  Co. 

V.   Holland    (Tex.   Civ.),   196   SW   668; 

Brown  v.  Fisher   (Tex.  Civ.),  193  SW 

357. 

637-2     Houston    O.    Co.    v.    Holland 

(Tex.  Civ.),  196  SW  668. 

637-3    Winn  v.  Bridges,  144  Ga.  497, 

87  SE  665. 

637-4    Jackson    v.    Larson,    24    Colo. 

App.  548,  136  P   81;   Sullivan  v.  Fant 

(Tex.  Civ.),  160  SW  612. 

637-5     Wm.    Eice    Inst.    v.    Goolsbee 

(Tex.  Civ.),  134  SW  397. 

637-6    Norton  v.  Kowazek  (Mo.),  193 

SW  556;    Chase  v.  Eddy,   88  Vt.  235, 

92  A  99. 

638-7     Trask  v.  Min.  Co.,  28  Ida.  483, 

155  P  288 

638-8     Willis   v.   Hudspeth,    145   Ga. 

438,  89  SB  427;  Winn  v.  Bridges,  144 

Ga.  497,  87  SE  665;  Corrigan  v.  Early 

(Mo.),  183  SW  574;  Ingalls  i;.  Gunder- 

son,    37    S.    D.    295,     157     NW     1055; 

Buchanan  v.   E.    Co.    (Tex.   Civ.),   180 

SW  625. 

[a]  Based  on  mere  possession. — Where 
conclusions  of  an  instruction  were  pre- 
dicated on  a  mere  possession  and  not 
adverse  possession,  the  instruction  is 
faulty.  Salter  v.  Fox,  191  Al^.  34, 
67  S  1006. 

[b]  Nature  of  adverse  title. — It  is  not 
error  to  charge  that  prescriptive  title 
is  good  against  the  true  owner.  Eob- 
erts  V.  Tift,  136  Ga.  901,  72  SE  234. 
638-9  Hardy  v.  Eandall,  173  Ala. 
516,  55  S  997;  Wood  v.  Wilson,  145  Ga. 
256,  88  SE  980.     See  Jordan  v.  Smith, 

185  Ala.  591,  64  S  317;  Le  Moyne  v. 
Neal,  158  Ky,  316,  164  SW  964;  Dry- 
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den  V.  Makey  (Tex.  Civ.),  160  SW 
302. 

638-13  Pease  v.  "Whitney  (N.  H.), 
98  A  62;  Buchanan  v.  E.  Co.  (Tex. 
Civ.),  180  SW  625;  Wichita  Valley  B. 
Co.  V.  Somerville  (Tex.  Civ.),  179  SW 
671. 

638-15  Ballard  v.  Bank,  187  Ala. 
3"35,  65  S  356. 

[a]     Must  define  the  extent  of  the  pos- 
session under  the  evidence.    Bryant  v. 
Strunk,  151  Ky.  97,  151  SW  381. 
640-24    Buchanan  v.   E.    Co.     (Tex. 
Civ.),  180  SW  625. 

640-25  [a]  Harmless  error.  —  Ex- 
ceptions to  charge  on  adverse  posses- 
sion are  immaterial  where  it  was  con- 
ceded plaintiff  should  recover  if  his 
paper  title  covered  the  land  in  ques- 
tion and  the  jury  so  found.  Pilking- 
ton  V.  Welch,  168  N.  C.  94,  83  SE  801. 
640-26  Tennis  C.  Co.  v.  Saekett,  172 
Ky.  729,  190  SW  130. 
[a]  No  error  in  refusing  to  charge  as 
to  possession.  Stewart  v.  Smith,  135 
Ga.  390,  69  SE  540. 

640-27  Ehodes  v.  Ange,  173  N.  C. 
25,-91  SE  356. 

640-28  Caldwell  Land  Co.  v.  Cloyd, 
165  N.  C.  595,  81  SE  752. 
[a]  "Held"  and  "possession." — It  is 
not  proper  to  use  "held"  in  place  of 
"possession"  in  an  instruction  on  ad- 
verse possession.  Winchester  v.  Wat- 
son, 169  Ky.  213,  183  SW  483;  De- 
Moyne  v.  Neal,  158  Ky.  316,  164  SW 
964. 

641-32  See  Green  v.  Horn,  165  App. 
Div.  743,  151  NYS  215. 
641-36  Camp  L.  Co.  v.  Strickland, 
144  Ga.  445,  87  SE  413. 
641-37  Morgan  v.  Barrett,  17  Ariz. 
376,  153  P  449;  Phillips  v.  Broughton, 
270  Mo.  365,  193  SW  593;  Utah  Cop- 
per Co.  V.  Eckman,  47  Utah  165,  152 
P  178. 

641-38     Cohen  v.   Anderson,   22   Cal. 
App.  634,  135  P  1096. 
642-43     Truitt  v.  Bender  (Mo.),  193 
SW  838. 


AFFIDAVITS  OF  MERITS  AND  DE- 
FENSE 

650-5     Com.   v.   Allen,    254   Pa.    474, 

98  A  1056. 

650-7     [a]    Courts  of  common  pleas 

may  establish  rules  requiring  aflSdavits 
of  defense  irdm  executors  and  admin- 
istrators. Lowenstein  v.  Michael,  55 
Pa.  Super.  628. 


652-16  Popino  v.  McAllister,  4 
Wash.  C.  C.  393,  19  Ped.  Cas.  No. 
11,277;  Ex  parte  Doak,  188  Ala.  406,  66 
S  64;  Ex  parte  Payne,  130  Ala.  189, 
29  8  622;  Block  v.  Kearney,  132  Cal. 
xviii,  64  P  267;  Parrott  v.  Den,  34 
Cal.  79:  Bailey  v.  TaafEe,  29  Cal.  422; 
More  V.  More,  139  Ga.  597,  77  SE  820; 
Murray  v.  Willoughby,  133  Ga.  514,  66 
SE  267;  Beall  v.  Paper  Mill  Co.,  45 
Ga.  28;  Council  Imp.  Co.  v.  Draper, 
16  Ida.  541,  102  P  7;  Lake  v.  Jones, 
49  Ind.  297;  Nutting  v.  Losance,  27 
Ind.  37;  Sturgis  v.  Fay,  16  Ind.  429,  79 
AmDec  440;  Dale  v.  Bugh,  16  Ind.  233; 
Brunson  v.  Nichols,  72  la.  763,  34  NW 
289;  McGrew  v.  Downs,  67  la.  687,  25 
NW  880;  Smith  V.  Watson,  28  la.  218; 
Chandler  v.  Caples,  93  Kan.  313,  144 
P  191;  Gahn  v.  Wallace,  206  Mass.  39, 
91  NE  1002;  Liverpool  &  L.  &  G.  Ins. 
Co.  V.  Perrin,  10  N.  M.  90,  61  P  124; 
Braseth  v.  Bottineau.  13  N.  D.  344,  100 
NW  1082;  Sargent  v.  Kindred,  5  N.  D. 
8,  63  NW  151;  Gauthier  v.  Eusicka, 
3  N.  D.  1,  53  NW  80;  Coombs  v. 
Santos,  24  Phil.  Isl.  446;  Zapater  v. 
Irizarry,  15  Porto  Eico  526.  Comp. 
Salazar  v.  Kortright,  14  Porto  Eico  130; 
Draper  v.  Bishop,  4  E.  I.  489;  Cook 
V.  Phillips,  18  Tex.  31. 
652-17  Norton  v.  T.  E.  Co.,  97  Cal. 
388,  30  P  585,  32  P  452,  33  Am  St 
198;  German,  etc.  Soc.  v.  Bien,  18  Cal. 
App.  267,  122  P  1096;  Eice  v.  Griffith, 
9  la.  539;  Scran  ton  v.  Manley,  13  Pa. 
Super.  439;  Eoberts  v.  Pawley,  50  S.  C. 
491,  27  SE  913.  See  also  Glass-Edsall 
Paper  Co.  v.  Pub.  Co.,  11  Ohio  Dee. 
(Eeprint)  899. 

655-42  Start  v.  Heinzerling,  27  Cal. 
App.  145,  149  P  50;  Koenigsberger  v. 
Mial,  90  N.  J.  L.  695,  101  A  184; 
Jones-Onslow  L.  Co.  v.  Wooten  (N.  C), 
98  SE  706;  Western  C.  &  M.  Co.  v. 
Green  (Okl.),  166  P  154;  Cosmos  B.  & 
L.  Assn.  V.  Courtenay,  257  Pa.  153,  101 
A   315. 

656-47  Van  Woert  v.  Ins.  Co.,  30 
N.  D.  27,  151  NW  29,  as  where  judg- 
ment was  rendered  in  a  case  at  issue 
upon  the  amended  complaint  and  an- 
swer to  the  original  complaint. 
657-49  Mayer  v.  Mayer,  27  Or.  133, 
39  P  1002;  Scranton  f. 'Manley,  13  Pa. 
Super.  439;  Heinemann  v.  Pier,  110  Wis. 
185,  85  NW  646. 

660-72  [a]  Plea  in  abatement. 
Affidavit  of  merits  need  not  be  filed 
with  a  plea  to  the  jurisdiction  of  the 
person  in  the  nature  of  a  ple»  in  abate- 
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ment.     American   Spirits   Mfg.   Co.   v. 
Ey.  Co.,  154  111.  App.  330.      ' 
663-85     Southern   S.   S.  Co.  v.  Hull, 
46  Pa.  Super.  299. 

663-88  Coyle  v.  Schrull,  49  Pa. 
Super.  386. 

667-19  [a]  Effect  of  failure  to  file. 
See  M'Clurg  v.  Futer,  62  Pa.  Super. 
485. 

667-24  [a]  Attacking  sufficiency  of 
statement. — Defendant  need  only  file  a 
suggestion  that  a  good  cause  of  action 
is  not  alleged  in  the  statement,  when 
such  statement  of  claim  is  insufficient. 
C.  V.  Acker,  53  Pa.  Super.  54. 
671-57  Plat  Top  Fuel  Co.  v.  Benja- 
min, 159  111.  App.  631. 
673-71  In  re  Eeed,  19  Neb.  397,  27 
NW  391. 

673-75  Mintz  v.  Gas  Co.,  259  Pa. 
477,  103  A  285. 

673-76  Mintz  v.  Gas  Co.,  259  Pa.  477, 
103  A  285. 

673-77  Mintz  v.  Gas  Co.,  259  Pa. 
477,  103  A  285. 

674-81  [a]  Insufficient  excuse.  — 
An  affidavit  sworn  to  by  a  stranger, 
which  merely  avers  "that  the  said  de- 
fendant, by  reason  of  his  absence  from 
the  county,  is  unable  personally  to  pre- 
sent his  defense  at  this  time,"  is  in- 
sufficient. Bushong  V.  Edwards,  52  Pa. 
Super.  376. 

674-82  Pettigrew  v.  Sioux  Palls,  5 
S.  D.  646,  60  NW  27;  Moody  v.  Eei- 
chow,  38  Wash.  303,  80  P  461. 
675-85  Culhane  v.  Etting,  35  S.  D. 
544,  153  NW  301;  Des  Moines,  etc. 
-Ins.  Assn.  v.  Clute,  35  S.  D.  154.  151 
NW  281. 

675-92  Culhane  v.  Etting,  35  S.  D. 
544,  153  NW  301;  Des  Moines,  etc. 
Ins.  Assn.  v.  Clute,  35  S.  D.  154,  151 
NW  281. 

678-11  Lucas  v.  Iron  Wks.,  233  Fed. 
823. 

678-12  Borough  v.  Snyder,  258  Pa. 
490,  102  A  168. 

678-13  Peterson  v.  Plunkett,  4  Cal. 
Aj)p.  302,  88  P  283. 

679-14  U.  S.  V.  Emery,  225  Fed. 
287;  Loughney  v..  Const.  Co.,  252  Pa. 
131,  97  A  179;  Shenk  v.  Hacker,  3  Pa 
Super.  439. 

679-15  Grey  v.  Cohen,  182  HI.  App. 
313;  Korman  v.  Trainer,  258  Pa.  362, 
101  A  1051. 

681-23     Sloss-Sheffield  8.  &  I.  Co.  v. 
Iron  Co.,  46  Pa.  Super.  164. 
681-31     Forrest  v.  Knox,  21  Cal.  App. 
363,   131   P  894;   Sargent  v.  Kindred, 


5  N.  D.  8,  63  NW  151;  Burnham  v. 
Smith,  11  Wis.  258. 

682-32  Sargfent  v.  Kindred,  5  N.  D. 
8,  63  NW  151. 

682-33  Morgan  v.  McDonald,  70 
Cal.  32,  11  P  350;  Forrest  v.  Knox,  21 
Cal.  App.  363,  131  P  894;  Sargent  v. 
Kindred,  5  N.  D.  8,  19,  63  NW  151. 
682-34  Sargent  v.  Kindred,  5  N.  D. 
8,   63   NW  151. 

682-37  Sargent  v.  Kindred,'  5  N.  D. 
8,   63    NW   151. 

682-38     Sargent  v.  Kindred,  5  N.  D, 
8,  63  NW  151,  the  whole  case. 
684-56    Bushong  v.  Edwards,  52  Pa. 
Super.  376. 

685-66  Eliel  v.  Chamberlain,  48  Pa. 
Super.  610. 

685-67     Sloss-Sheffield  S.  &  I.  Co.  v. 
Iron  Co.,  46  Pa.  Super.  164. 
685-70     Banning,    Cooper    &     Co.    v. 
Murphy,  226  Pa.  568,  75  A  852. 
686-78     Jacksori  v.  Myers,    260    Pa. 
488,  103  A  953. 

687-79  U.  S.  v.  Emery,  225  Fed.  287; 
Johnson  u.  Sikes,  22  Ga.  App.  46,  95  SE 
469;  Oakes  v.  Ziemer,  62  Neb.  603,  87 
NW  360;  Cochran  v.  Zimmerman,  253 
Pa.  155,  97  A  1080;  Loughney  v.  Const. 
Co.,  252  Pa.  131,  97  A  179. 
687-80  Johnson  v.  Sikes,  22  ,Ga.  App. 
46,  95  SE  469;  Mayer  v.  Mayer,  27  Or. 
133,  39  P  1002. 

689-90  [a]  Extent  of  denial.— An 
affidavit  of  defense  should  at  least  con- 
stitute a  denial  of  liability  in  whole 
or  in  part.  Woods  v.  Teter,  72  W.  Va. 
668,  79  SE  658. 

689-97  [a]  Sufficient  compliance. 
An  affidavit  which  refers  to  the  notice 
of  special  matter  which  sets  forth  the 
nature  of  the  defense,  sufficiently  com- 
plies with  the  code.  Eiverside  D.  Co. 
V.  Ins.  Co.,  105  Miss.  184,  62  S  169. 
691-9  Culhane  v.  Etting,  35  S.  D. 
544,  153  NW  301;  Des  Moines,  etc. 
Ins.  Assn.  v.  Clute,  35  S.  D.  154,  151 
NW  281. 

691-10  Grace  Cont,  Co.  v.  E.  Co.,  259 
Pa.  241,  102  A  956. 
691-17  [a]  Plea  in  abatement. — An 
affidavit  of  defense  averring  facts 
which  furnish  the  necessary  material 
for  a  formal  plea  in  abatement  is  suf- 
ficient to  prevent  judgment.  Speier  v. 
Laundry,  Inc.,  56  Pa.  Super.  323. 
692-18  IT.  S.  V.  Emery,  225  Fed.  287; 
Loughney  v.  Const.  Co.,  252  Pa.  131,  97 
A  179;  Grace  Cont.  Co.  V.  K.  Co.,  259 
Pa.  241,  102  A  956. 
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[a]  Erasure  in  Instrument  sued  on. 
Leber  v.  Mooney,  48  Pa.  Super.  92. 

[b]  Only  enough  of  the  defense  need 
be  set\  up  to  prevent  a  summary  judg- 
ment. TJ.  S.  V.  Schofleld  Co.,  182  Fed. 
240. 

692-20  [a]  In  an  action  on  a  prom- 
issory note  where  there  was  no  aver- 
ment that  plaintiff's  executive  officer 
had  no  authority  to  make  the  contract, 
the  affidavit  of  defense  is  insufficient 
to  prevent  judgment,  the  defenses  set 
up  being,  1,  violation  of  a  contempo- 
raneous parol  agreement  and,  2,  a  cor- 
poration was  acting  beyond  its  cor- 
porate powers  in  discounting  the  note. 
Mutual  Tr.  Co.  v.  Stern,  235  Pa.  202,  83 
A  614. 

693-26     Grace  Contracting  Co.  V.  E. 
Co.,  259  Pa.  241,  102  A  956. 
693-27    MeClurg    v.    ruter,    52    Pa. 
Super.  485. 

694-46  Southern  S.  S,  Co.  v.  Hull, 
46  Pa.  Super.  299. 

695-48  Loughney  v.  CiJnst.  Co.,  252 
Pa.   131,  97  A  179. 

695-57  Wentz  v.  Cas.  Co..  244  Pa. 
517,  90  A  800. 

696-64  Eafferty  v.  Klein,  256  Pa:. 
481,  100  A  945. 

697-67  Hallowell  v.  Paige,  46  Pa. 
Super.  108. 

697-68  [a]  Beasonable  precision 
and  distinctness  is  all  that  is  required. 
Baker  v.  Tustin,  245  Pa.  499,  91  A  891; 
Law  V.  Waldron,  230  Pa.  458,  ,79  A  647; 
Markley  v.  Stevens,  89  Pa.  279. 
697-69  [a]  Breach  of  building  con- 
tract.— ^In  an  action  to  recover  balance 
due  under  a  contract  for  construction 
of  a  bank  building,  an  averment  ' '  that 
the  plaintiffs  failed  to  complete  the 
building  ...  on  or  before  the  first 
day  of  January,  1910,  as  required  and 
agreed  upon  .  .  .  and  did  not  com- 
plete the  same  until  May  16,  1910,"  is 
sufficient.  Price  v.  People's  Bank,  236 
Pa.  324,  84  A  7W. 

697-74  Loughney  v.  Klein,  221  Fed. 
197;  National  Metal  Edge  B.  Co.  v. 
Metal  Edge  B.  Co.,  246  Pa.  78,  92  A 
42. 

698-75  Columbia  Laundry  Co.  v. 
Ellis,  36  App.  Cas.  (DC)  583. 
698-76  Columbia  Laundry  Co.  v.  El- 
lis, 36  App.  Cas.  (DC)  683;  Perry  v. 
Krausz,  166  111.  App.  1;  General  E.  Co. 
V.  Iron  Works,. 239  Pa.  411,  86  A  1012; 
Leechburg  B.  &  L.  Assn.  v.  Kinter, 
233  Pa.  354,  82  A  498;  Bergdoll  v. 
Pitts,  41  Pa.  Super.  257,  263,  264. 


[a]  Negativing  acceptance  under  con- 
tract.— An  affidavit  of  defense  alleging 
that  defendant  did  not  accept  goods  as 
being  of  the  quality  ordered,  states  a 
conclusion  of  law,  and  is  therefore  in- 
sufficient. Fowler  v.  Lumb.  Co.,  39  App. 
Cas.  (DC)  220. 

[b]  Setting  forth  rescission. — ^An  al- 
legation "that  the  contract  was  re- 
scinded" followed  by  the  averment 
that  plaintiff  "stated  that  no  more 
iron  would  be  delivered  under  it"  is 
sufficient  to  support  the  conclusion  that 
the  contract  had  been  rescinded.  Sloss- 
Sheffield  Steel  &  Iron  Co.  v.  Iron  Co., 
183  Fed.  845. 

698-80  Swartz  «.  Pub.  Co.,  55  Pa. 
Super.  407,  410;  Vulcanite  Paying  Co. 
V.  Tract.  Co.,  52  Pa.  Super.  447. 
700-2  [a]  Varying  written  instru- 
ment.— An  affidavit  of  merits  may  be 
stricken  when  defenses  interposed  seek 
to  vary  the  terms  of  the  written  con- 
tract set  forth  in  plaintiff's  statement. 
Eiley  v.  Food  Co.,  185  111.  App.  629. 
701-5  Breitweiser  Lumb.  Co.  v.  Crick, 
55  Pa.  Super.  72. 

701-6     Breitweiser  Lumb.  Co.  v.  Crick, 
55  Pa.  Super.   72;  Beaver  Falls  P.  M. 
Co.  V.  Whiteside,  34  Pa.  Super.  475. 
701-10     Stage  v.  Smith,  41  Pa.  Super. 
273. 

[a]  Shortage  In  goods  furnished. — In 
an  action  by  a  brewing  company  for 
beer  sold  during  the  month,  an  affidavit 
alleging  that  defendant  had  purchased 
beer  for  a  year  (including  month  in 
question)  and  that  all  barrels  were  of 
uniform  size,  that  during  the  month 
in  question  a  number  of  the  barrels 
were  weighed  and  found  two  gallons 
short,  each  gallon  being  worth  a  stated 
price  and  the  amount  thus  short  should 
be  set  off  pro  tanto  against  plaintiff's 
claim,  is  sufficient.  Mutual  Union 
Brew.  Co.  v.  Dithrich,  54  Pa.  Super. 
660. 

701-11  Baker  v.  Tustin,  245  Pa.  499, 
91  A  891;  Breitweiser  Lumb.  Co.  v. 
Crick,  55  Pa.  Super.  72. 
702-28  [a]  Rule  relaxed.  —  While 
rule  requires  defendant  when  claiming 
credit  as  a  partial  defense  to  set  out 
amount  specifically,  yet  it  cannot  pre- 
vent a  defendant  from  availing  him- 
self of  this  defense  where  the  amount 
and  facts  relating  to  the  credit  are  in 
plaintiff's  possession  and  can  be  as- 
certained only  upon  the  trial.  Prosise 
V.  Phillips,  41  App.  Cas.  (DC)  226, 
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703-37  Erratum. — Cross-reference  to 
title  "Motions"  should  be  to  title 
"Service  of  Process  and  Papers." 
703-40  Erratum. — Cross-reference  to 
title  "Motions"  should  be  to  title 
"Service  of  Process  and  Papers." 
703-41  Watson  v.  P.  E.  Co.,  232  Fed. 
906. 

[a]  Before  judgment.  —  An  affidavit 
of  defense  may  be  filed  any  time  be- 
fore judgment.  Calchuff  v.  Driver,  46 
Pa.  Super.  79. 

703-43  Clark  v.  Selfridge,  274  111. 
275,  113  NE  617. 

704-53  Van  Slyke  v.  Books,  181 
Mich.  88,  147  NW  579. 
705-64  Scovill  Mfg.  Co.  v.  Cassidy, 
275  111.  462,  114  NE  181. 
706-65  [a]  Where  leave  of  court 
not  obtained. — But  where  a  supple- 
mental affidavit  was  filed  without  leave 
of  court  and  judgment  had  been  en- 
tered without  the  court's  knowledge 
of  such  filing,  it  was  not  error  to  re- 
fuse to  strike  oflf  a  judgment  entered 
for  want  of  a  sufficient  affidavit  of 
merits.  Bernstein  v.  Brown,  55  Pa. 
Super.  532. 

707-74  Second  Nat.  Bank  v.  Claney, 
178  m.  App.  427;  Saunders  v.  Fox,  178 
lU.-App.  309. 

707-82  [a]  A  specification  that  af- 
fidavit is  "vague  and  uncertain  in  its 
terms"  is  sufficient  upon  a  rule  for 
judgment  for  want  of  a  sufficient  affi- 
davit of  defense.  Beaver  Falls  P.  M. 
Co.  V.  Whiteside,  54  Pa.  Super.  475. 
709-4  Baker  v.  Tustin,  245  Pa.  499, 
91  A  891. 

710-13     Woodoleum   Flooring   Co.   v. 
Kayser,  45  Pa.  Super.  372. 
710-13     Woodoleum    Flooring   Co.   v. 
Kayser,  45  Pa.  Super.  372. 
710-14     Woodoleum   Flooring    Co.   v. 
Kayser,   supra. 

710-17  [a]  No  rule  of  court  should 
interfere  with  the  office  of  an  affiaavit 
of  defense  as  here  laid  down.  Ameri- 
can Plate  Glass  Co.  v.  Struthers-Wells 
Co.,  201  Fed.  6,  119  CCA  344. 

[b]  To  prevent  delay  to  plaintiff  by 
dilatory  pleas.  Mumford  BKg.  Co.  v. 
Farmers'  &  M.  Rank,  116  "Va.  449,  82 
SE  112. 

711-22     U.  a. 'J.    Stannard,  206  Fed. 

326. 

711-23     Speier  v.  Laundry  Co.  Inc., 

56  Pa.  Super.  323. 

712-30     U.    S.   V.   Sehofleld    Co.,   182 

Fed.  240. 

714-51     Reints  v.  Engle,  130  la.  726, 


107  NW  947;  Tschohl  v.  Ins.  Assn., 
126  la.  211,  101  NW  740;  Blomberg 
V.  Faulkner,  73  Kan.  755,  83  P  1115; 
Anderson  v.  Beebe,  22  Kan.  768;  Bank 
V.  Gill,  23  Hun  (NY)  406;  Mason  v. 
Moore,  2  How.  Pr.  (NY)  70;  Durant 
V.  Cook,  1  How.  Pr.  (NY)  45;  Gold 
v^  Hutchinson,  26  Misc.  1,  55  NYS 
575;  Thornall  v.  Turner,  23  Misc.  363, 
51  NYS  214. 

714-52  U.  S.  V.  Emery,  225  Fed. 
287;  Brieck  Bros.  Co.  v.  Baziotes,  242 
Pa.  490,  89  A  591;  Cochran  v.  Zim- 
merman, 253  Pa.  155,  97  A  1080; 
Loughney  v.  Const.  Co.,  252  Pa.  131, 
97  A  179. 

[a]  Even  if  a  plea  and  an  affidavit 
of  defense  are  filed  at  the  same  time, 
plaintiS  may  take  judgment  if  the  affi- 
davit is  insufficient.  Dreifus  v.  Iron  & 
S.  Co.,  245  Pa.  196,  91  A  239. 

[b]  Where  as  a  matter  of'  law  plain- 
tiff is  not  entitled  to  judgment  the  re- 
fusal to  enter  judgment  for  want  of  a 
sufficient  affidavit  of  defense  is  not 
error.  Coates  v.  Steel  Co.,  234  Pa.  199,' 
83  A  77. 

714-53  See  Bernstein  v.  Brown,  55 
Pa.  Super.  532  (where  supplemental 
affidavit  was  filed  without  leave  of 
court  and  after  judgment  had  been  en- 
tered) ;  McClurg  v.  Futer,  52  Pa.  Super. 
485. 

714-55  [a]  Good  cause  of  action 
must  be  stated  to  entitle  plaintiff  to 
judgment  for  want  of  sufficient  affi- 
davit of  defense.  Eosenblatt  v.  Wein- 
man, 230  Pa.  536,  79  A  710;  Breitweiser 
Lumb.  Co.  V.  Crick,  55  Pa.  Super.  72. 
715-68  [a]  When  the  affidavit  is 
stricken  out  default  judgment  may  be 
entered.  Keith  v.  Keevan,  183  111.  App. 
187. 

717-82  [a]  Aggregating  portions. 
Where  affidavit  of  defense  in  an  action 
of  assumpsit  admits  a  certain  part  of 
the  claim  to  be  due,  and  presents  no 
sufficient  defense  to  another  part  it  is 
regular  under  Act  of  1897  for  court  to 
grant  judgment  for  the  aggregate  of 
both  portions,  with  leave  to  plaintiff 
to  proceed  for  the  recovery  of  the  bal- 
ance as  to  Which  court  shall  adjudge 
the  alndavit  of  merits  to  be  sufficient. 
Vulcanite  Pav.  Co.  v.  Tract.  Co.,  52  Pa. 
Super.  447. 

[b]  Insufficient  defense  as  to  interest. 
Where  affidavit  admits  part  of  amount 
due  but  denies  liability  for  interest  and 
the  affidavit  is  bad  for  uncertainty 
court  will  award  judgment  for  princi- 
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pal  and  interest.    Vulcanite  Par.  Co.  ■P. 

Tract.  Co.,  52  Pa.  Super.  445. 

719-6     Thompson    v.    Donaldson,    43 

Pa.  Super.  585. 

719-7     Stephens-Adamson  Mfg.  Co.  v. 

Armstrong,  245    Pa.    552,    91    A    924; 

Dreifus  v.  Iron  S-  8.  Co.,  245  Pa.  196, 

91  A.  239. 

720-8    But     see     Stephens  -  Adamson 

Mfg.  Co.  V.  Armstrong,  245  Pa.  552,  91 

A  924. 

720-9    Stephens-Adamson     Mfg.     Co. 

V.  Armstrong,  supra. 

720-12     Thompson    «.    Donaldson,  43 

Pa.  Super.  585. 

721-31    Beck  v    Seheekter,  235  Pa. 

253,  83  A  829. 

L'-i  ■  ■  ■ 

AimAY 

725-3     [a]    Inducing    a    fighc. — One 

may  be  guilty  of  an  affray  wnere  he 
uses  such  abusive  language  or  offen- 
sive conduct  towards  another  as  is  cal- 
culated or  intended  to  bring  on  a 
fight,  and  is  struck  by  the  other,  al- 
though he  did  not  return  the  blow.  S. 
V.  Ijancaster,  169  N.  C.  284,  84  SE  529; 
S.  V.  Panning,  94  N.  C.  940,  55  AmEep 
•653. 

727-15  S.  V.  Lancaster,  169  N.  C. 
284,  84  SE  529. 

729-31  [a]  Defense  of  repelling 
unlawful  attack. — Bracewell  v.  S.,  10 
Ga.  App.  830,  74  SE  440. 


AGREED  CASE 

740-38  Lynch  v.  Rogers,  150  App. 
Div.  311,  134  NYS  1071. 
742-45  An  effective  judgment  upon 
the  .  submission  must  be  possible. 
Becker  v.  Oneida  County,  157  App.  Div. 
457    142  NYS  221. 

745-64  West  Chicago  Park  Comrs. 
V.  Riddle,  245  111.  168,  91  NE  1060. 
747-73  Des  Case  v.  Stiles,  161  App. 
Div.  871,  147  NYS  9;  Security  Tr.  Co. 
V.  Campbell,  184  App.  Div.  961,  171 
NYS   24. 

747-74    Rockingham      County     z;. 
Brown,  76  N.  H.  571,  79  A  690. 
748-76     Templeton      v.      Board      of 
Comrs.,  173'  Ind.  226,  89  NE  880,  trans- 
ferred  from   appellate    court,   44   Ind. 
App.  381,  89  NE  410. 
749-83    Louisville    v.    Vreeland,    140 
Ky.  400,  131  SW  195. 
754-9iS    iStrouse  v.  Nye,  53  Pa.  Super. 
304. 


754-96    Wichita  P.  Co.  v.  B.  Co.,  197 

Mo.  App.  578,  198  SW  82. 

755-1     [a]     Verbal    agreement.— -The 

fact  that  the  agreement  to  submit  g. 
case  to  the  circuit  judge  was  not  in 
writing  in  accordance  with  the  practice 
act  will  not  cause  reversal  if  it  ap- 
pears that  substantial  justice  has  been 
done.  Cummings  v.  Elsholtz,  154  III. 
App.  457. 

761-33  Parker-Blake  Co.  v.  Ladd,  14 
Ala.  App.  407,  70  S  188;  Yonkers  v. 
Power  Co.,  173  App.  Div.  477,  159  NYS 
439. 

761-35  Parker-Blake  Co.  v.  Ladd,  14 
Ala.  App.  407,  70  S  188;  Younkers  v. 
Power  Co.,  173  App.  Div.  477,  159  NYS 
439. 

761-39.  But  see  El  Fresnal  Irr;  L, 
Co.  V.  Bk.  of  Washington  (Tex.  Civ.), 
182  SW  701,  in  which  Tnaison  v.  San- 
chex,  13  Tex.  Civ.  73,  35  SW  478,  is 
referred  to  and  .distin^aished. 
762-44  Contra,  Twin  Tree  Lumber 
Co.  V.  Ensign,  193  Ala.  113,  69  S  525; 
Chicago  &  S.  E.  R.  Co.  v.  Nat.  Bk., 
26  Ind.  App.  600,  59  NE  43. 
762-50  Parker-Blake  Co.  v.  Ladd, 
14  Ala.  App.  407,  70  S  188;  Vera  v. 
Ins.  Co.,  216  Mass.  154,  103  NE  292; 
New  York  Tel.  Co.  v.  Siegel-Cooper  Coj, 
202  N.  Y.  502,  96  NE  109,  36  LEA 
(NS)  560,  aff.  judgment,  137  App.  Div. 
158,  121  NYS  1033;  Bradley  v.  Crane, 
201  N.  Y.  14,  94  NE  359,  rev.  judg- 
ment, 133  App.  Div.  889,  117  NYS 
1130;  Muller  v.  Kling,  149  App.  Div. 
176,  133  NYS  614. 

[a]  Findings  of  fact  unnecessary. 
McKune  v.  Continental  Cas.  Co.,  28 
Ida.   22,  154  P.   990. 

[b]  Single  lssu«  agreed  upon. — An 
agreement  by  the  parties  to  the  sub- 
mission to  the  jury  of  a  single  issue 
operates  to  eliminate  all  other  issues. 
Evans  v.  Thompson,  143  Ga.  61.  84 
SE  128.  ' 

764-54     [a]    Effect  of  judgment  is  a 

determination  of  both  facts  and  law. 
Hoflf  V.  Hackett,  148  Wis.  32,  134  NW 
132. 

764-56     See  Leonardo  v.  Bunnell,  77 

Wash.  495,  137  P  1033. 

767-76     Johnson  v.   Martin    F.    Co., 

139  Tenn.  680,  202  SW  916. 

768-81     Hartman  v.  E.  Co.,  192  Mo. 

App.  271,  182  SW  148. 

768-86    McKune    «.    Cas.     Co..     28 

Ida.  22,  154  P  S9ft. 
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T70-1  Turner  v.  Heavrin,  182  Ty.  65, 
206  SW  23;  Francis  v.  Outlaw,  127  Md. 
315,  96  A  517;  Linden  v.  MeClintock 
(Mo.  App.),  187  SW  82;  Allen  v.  For- 
sythe,  160  Mo.  App.  262,  142  SW  820. 
[a]  Right  IS  one  acquired  by  tlie  mar- 
riage. Hamilton  v.  McNeill,  150  la.  470, 
129  NW  480,  AnnCaal912D,  604. 
770-3  L  u  p  t  o  n  v.  Underwood,  3 
Boyce  (Del.)  519,  85  A  965;  O 'Gorman 
V.  PfeifEer,  145  App.  Div.  237,  130  NYS 
77;  Jenness  v.  Simpson,  84  Vt.  127,  78 
A  886. 

[a]  Malice  is  the  gist  of  the  cause  of 
action.  Hostetter  v.  Green  150  Ky. 
551,  150  SW  652. 

770-3  Hamilton  v.  McNeill,  150  la. 
470,  129  NW  480,  AnnCaal912D,  604. 
Comp.  Miller  v.  Pearce,  86  Vt.  322,  85 
A  620,  43  LEA  (NS)  332;  Knapp  c. 
Wing,  72  Vt.  334,  47  A  1076;  Fratini 
V.  Caslini,  66  Vt.  273,  29  A  252,  44 
AmSt  843;  Daley  v.  Gates,  66  Vt.  591, 
27  A  193. 

771-7  Lupton  v.  Underwood,  3  Boyce 
(Del.)  519,  85  A  965;  Eliason  v.  Draper, 
2  Boyce  (Del.)  1,  77  A  572;  Golden  v. 
(lartleman,  159  111.  App.  338;  Burch 
V.  Goodson,  85  Kan.  86,  116  P  216, 
AnnCaal912C,  1177;  Turner  v.  Heavrin, 
182  Ky.  65,  206  SW  23;  Claxtou  v.  Pool, 
182  Mo.  App.  13,  167  SW  623;  Sims 
V.  Sims,  79  N.  J.  L.  577,  76  A  1063,  29 
LEA  (NS)  842;  Hall  v.  Smith,  80  Misc. 
85,  140  NYS  796;  Eott  v.  Goehring, 
33  N.  D.  413,  157  NW  294,  LEA1916E, 
1086;  Nieberg  v.  Cohen,  88  Vt.  281,  92 
A  214;  Gross  v.  Gross,  70  W.  Va.  317, 
73  SE  961,  39  LEA  (NS)  261. 
773-8  [a]  Living  apart.  Eliason  v. 
Draper,  2  Boyce  (Del.)   1,  77  A  572. 

[b]  A  divorced  husband  may  maintain 
the  action.  Hostetter  v.  Green,  169  Ky. 
611,  167  SW  919;  Philpott  v.  Kirk- 
patrick,  171  Mich.  495,  137  NW  232; 
De  Ford  v.  Johnson,  251  Mo.  244,  158 
SW  29,  AnnCasl916A,  344,  46  LEA 
(NS)    1083. 

[c]  Prior  estrangement  is  not  a  bar. 
Eott  V.  Goehring,  33  N.  D.  413,  157 
NW  294,  LEA1916E,  1086. 

773-10  Turner  v.  Heavrin,  182  Ky. 
65,  206  SW  23. 

775-17  Warnoek  v.  Moore,  91  Kan. 
262,  137  P  959;  Surbeck  v.  Surbeck 
(Mo.  App.),  208  SW  645;  McAlpin  v. 
Baird  (8.  D.),  166  NW  639. 
776-19  [a]  Complaint  sufficient. 
Weber  v.  Benbow,  211  Mass.  366,  97 
NE  758. 


779-33  Fronk  v.  Fronk,  159  Mo. 
App.  543,  141  SW  692. 
780-35  [a]  Where  declaration  al- 
leges adultery  as  means  of  alienation 
an  action  for  alienation  of  affections 
and  one  for  criminal  conversation  are 
the  same.  Miller  v.  Pearce,  86  Vt.  322, 
85  A  620,  43  LEA  (NS)  332;  Daley 
f.  Gates,  65  Vt.  591,  27  A  193.  See 
also  K^iapp  v.  Wing,  72  Vt.  334,  47 
A  1075;  Fratini  v.  Casline,  66  Vt.  275, 
29  A  252,  44  AmSt  843. 
780-28  [a]  Mental  suffering  need 
not  be  alleged.  Frederick  v.  Morse, 
88  Vt.  126,  92  A  16. 
780-39  McAlpin  v.  Baird  (S.  D.),  166 
NW  639. 

781-30  Comp.  Ellsworth  v.  Shimer, 
128  NYS  883. 

781-33     Surbeck     v.     Surbeck     (Mo. 
App.),  208   SW   645.     See  Warnoek  v. 
Moore,  91  Kan.  262,  137  P  959. 
781-34    Harper  v.  Harper,  252  Fed. 
39,  164  CCA  151;  Sullivan  v.  Valiquette 
(Colo.),  180  P  91;  Merritt  17.  Cravens, 
168  Ky.  155,  181  SW  970. 
781-36     Work  v.  Campbell,  164  Cal. 
343,   128    P    943,   43   LEA    (NS)    581; 
Lupton  V.  Underwood,  3  Boyce   (Del.) 
519,  85  A  965;  Sims  v.  Sims,  79  N.  J.  L. 
577,  76  A  1063,  29  LEA  (NS)  842. 
783-38     See  Claxton  v.  Pool,  182  Mo. 
App.  13,  167  SW  623. 
783-39     [a]        Bill     of     particulars. 
Defendant  not  entitled  to  bill  of  par- 
ticulars.    Eliason  v.  Draper,   2   Boyce 
(Del.)   64,  77   A  769. 
[b]    Wife  cannot  recorer  if  husband 
had   no   affection   for   her   at   time   of 
abandonment  or  other  causes  had  alien- 
ated the  affections.    Hall  v.  Smith,  80 
Misc.  85,  140  NYS  796. 
783-40     [a]     Judgment    of    divorce 
no  defense.     De  Ford  v.  Johnson,   251 
Mo.  244,  158  SW  29,  AnnCa8l915A,  344, 
46  LEA    (NS)    1083.     But   see  Hamil- 
ton V.  McNeill,  150  la.  470,  129  N  W 
480. 

783-41  [a]  Want  of  affection  be- 
tween husband  and  wife  is  no  defense. 
De  Ford  v.  Johnson,  152  Mo.  App.  209, 
133  SW  393. 

[b]  Previous  unhappy  relations  be- 
tween the  spouses  is  not  a  defense. 
Lupton  V.  Underwood,  3  Boyce  (Del.) 
519,  85  A  965;  Bailey  v.  Kennedy,  148 
la.  715,  126  NW  181. 
783-43  [a]  Fact  of  estrangement 
between  husband  and  wife  is  no  defense 
but  may  be  considered  in  mitigation  of 
damages.     Eott  v.  Goehring,  33  N.  D. 
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413,  157  NW  294,  LRA1916E,  1086; 
Miller  v.  Pearee,  86  Vt.  322,  85  A  620, 
43  LEA  (NS)  332. 

782-43  Pooley  v.  Dutton,  165  la. 
745,  147  NW  154;  Heisler  v.  Heislfer, 
151  la.  503,  131  NW  676.  See  Miller 
V.  Miner,  154  la.  344,  134  NW  1058; 
Cornelius  v.  Cornelius,  233  Mo.  1,  135 
SW  65;  Gross  v.  Gross,  70  W.  Va.  317, 
73  SE  961,  39  LEA  (NS)  261. 

[a]  Parent,  'brother,  or  sister  may- 
counsel  ill  good  faith  within  reasonable 
limits.  Luick  v.  Arends,  21  N.  D.  614, 
132  NW  353. 

[b]  A  stranger  giving  honest  advice  is 
not  liable  in  absence  of  malice.  Gero- 
miui  V.  Erunelle,  214  Mass.  492,  102  NE 
67,  46  LEA  (NS)  465. 

7S3-44  McAlpin  v.  Baird  (S.  D.), 
166  NW  639. 

[a]  Consent  of  wife  is  no  defense 
where  husband  alleges  adultery.  Pow- 
ell f.  Strickland,  163  N.  C.  393,  79  SE 
872.  AnnCasl915B,  709. 
783-45  McAlpin  t:  Baird  (S.  D.),  166 
NW  639. 

783-51  Erratum.^Cross-reference  to 
title  "Trial"  should  be  to  title  "Pro- 
vince of  Judge  and  Jury." 
783-53  Francis  v.  Outlaw,  127  Md. 
315,  96  A  517;  Linden  v.  McClintock 
(Mo.  App.),  187  SW  82;  Luick  v. 
Arends,  21  N.  D.  614,  132  NW  353. 

[a]  Evidence  sufficient  to  go  to  jury. 
Hostetter  i:'  Green,  150  Ky.  551,  150 
SW  652. 

783-54  [a]  Where  sued  as  co-con- 
splrators  it  must  be  shown  that  de- 
fendants acted  jointly.  Eronk  v.  Pronk, 
159  Mo.  App.  543,  141  SW  692. 

[b]  Where  a  husband  sues  parents  of 
wife  the  father  is  not  responsible  for 
acts  or  conduct  of  mother  unless  there 
was  a  conspiracy  to  bring  about  the 
alienation.  Pooley  v.  Button  165  la. 
745,  147  NW  154. 

783-55  Hossfeld  ».  Hossfeld,  188 
Fed.  61,  110  CCA  131;  Greuneich  v. 
Greuneich,  23  N.  D.  368,  137  NW  415; 
Phelps  V.  Bergers,  92  Neb.  851,  139  NW 
632. 

784-58  Lupton  v.  Underwood,  3 
Boyce  (Del.)  519,  85  A  965;  Powell  v. 
Strickland,  163  N.  C.  393,  79  SE  872. 
784-59  Powell  v.  Strickland,  supra; 
Frederick  v.  Morse,  88  Vt.  126,  92  A  16. 
784-64  [a]  Divorce  of  wife  may  be 
pleaded  in  mitigation.  McNamara  v. 
McAllister,  160  la.  243,  130  NW  26, 
AnnCasl912D,  463,  34  LEA  (NS)  436. 
785-67     Lupton     v.     Underwood,     3 


Boyce  (Del.)  519,  85  A  965;  Powell  v. 
Strickland,  163  N.  C.  393,  79  SE  872. 

ALIENS 
788-1     Superior    &   Pittsburg    Copper 
Co.  V.  Davidovitch,  19  Ariz.  402,  171  P 
127. 

788-2  Cunard  S.  S.  Co.  v.  Smith 
(CCA),  255  Fed.  846;  Speidel  v.  Bar- 
stow  Co.,  243  Fed.  621;  Eothbarth .  t;. 
Herzfeld,  179  App.  Div.  865,  167  NYS 
199. 

[a]  Right  to  sue  does  not  abate,  by 
reason  of  a  change  of  status  from  alien 
friend  to  enemy,  pending  defendant's 
appeal.  Superior  ,&  Pittsburg  Copper 
Co.  v.  Davidovitch,  19  Ariz.  402,  171  P 
127. 

[b]  Under  President's  proclamation, 
prescribing  the  conduct  to  be  observed 
by  alien  enemies,  giving  them  the  right 
to  pursue  their  lawful  business  as  long 
as  they  comply  with  such  proclamation, 
an  alien  enemy  may  maintain  an  ac- 
tion to  compel  the  issuance,  to  him,  of 
a  license  to  pursue  his  occupation.  S. 
V.  Darwin,  102  Wash.  402,  173  P  29, 
LEA1918F,  1012. 

788-3  Galveston,  H.  &  S.  A.  Ry.  Co. 
V.  Blankfield  (Tex.  Civ.').  211  SW  808. 
789-10  Cunard  S.  S.  Co.  v.  Smith 
(CCA),  255  Fed.  846;  Suravitz  v.  Pris- 
tasz,  201  Fed.  335,  119  CCA  573;  Ka- 
tallia  Co.  v.  Eoues,  186  Fed.  30,  108 
CCA  132,  aff.  Eones  v.  Katalla  Co.,  182 
Fed.  946;  Decker,  Jr.  &  Co.  v.  Ey.  Co., 
189  Fed.   224. 

[a]     Assignment    of    claim. — Sands    v. 
Carruthers  Co.,  243  Fed.  636. 
791-13     Best  v.  Ey.  Co.,  243  Fed.  789. 
793-16     The  Kaiser  Wilhelm  II,  230 
Fed.  717. 

794-19  Faras  v.  Dev.  Co.,  27  CaL 
App.  688,  151  P  35. 

796-23  Eau  v.  Eowe,  184  Ky.  841, 
213  SW  226. 

[a]  The  right  of  an  alien  enemy  to 
sue  is  suspended  in  time  of  war.  Tay- 
lor V.  Lumber  Co.,  176  CaL  347,  168  P 
348,  LEA1918B,  185. 
799-33  In  re  Henrich's  Estate 
(Cal.),  179  P  883;  Eau  v.  Eowe,  184 
Ky.  841,  213  SW  226. 
800-38  [a]  Sufficient  allegation 
that  plaintiff  is  an  alien.  Mahoning 
Val.  Ey.  Co.  v.  O'Hara,  196  Fed.  945, 
316  CCA  495. 

800-39  Katalla  Co.  v.  Eones,  186 
Fed.  30,  108  CCA  132,  aff.  judgment, 
Eones  v.  Katalla  Co.,  182  Fed.  946; 
Bagenas  v.  S.  Pae.  Co.,  180  Fed.  887. 
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[a]  A  foreign  corporation  sued  ia  a 
state  court  by  an  alien  may  remove 
the  action  to  the  federal  court.  Backer, 
Jr.  &  Co.  V.  Ry.,  189  Fea.  224. 

[b]  Alien's  consent  to  removal. — An 
action  brought  in  a  state  by  alien  cit- 
izens and  residents  against  a  citizen 
and  resident  of  another  state  is  not  re- 
movable to  the  federal  district  court 
over  plaintiff's  objection.  Hall  v.  Ey. 
Co.,  197  Fed.  488. 

[c]  Jurisdictional  amount  appearing. 
An  action  brought  by  an  alien  in  a 
state  court  against  a  non-resident  who 
is  a  citizen  of  another  state,  is  remov- 
able by  the  defendant,  where  the  re- 
quisite amount  is* involved.  Eones  v 
Katalla  Co.,  182  Fed.  946. 

802-45  Mendiola  v.  Gonzales  (Tex. 
Civ.),  185  SW  389. 

802-48     Barna  v.  Gleason  C.  &  C.  Co. 
(W.  Va.),  98  SE  158. 
803-49     Galveston,   H.   &   S.   A.   Ey. 
Co.  V.  Blankfield   (Tex.  Civ.),  211  SW 
808. 

808-64  [a]  Dependent  upon  stat 
ute. — The  right  of  an  alien  to  a  jury 
de  meditate  linguae,  composed  half  of 
aliens,  and  half  of  denizens,  is  statu- 
tory. Wendling  v.  C,  143  Ky.  587,  137 
SW  205. 

811-76  [a]  Citizenship  of  Germany 
must  be  made  an  issue  by  answer,  it 
cannot  be  raised  by  motion.  Eothbarth 
V.  Herzfeld,  100  Misc.  470,  166  NTS 
744. 

813-85  [a]  Discrimination  against 
foreign  labor  is  an  undue  exercise  of 
the  police  power  of  a  state  and  in  vio- 
lation of  fourteenth  amendment.  Heim 
V.  McCall,  165  App.  Div.  449,  150  NYS 
933. 


ALTERATION  OF  INSTEUMENTS 
819-1  Wicker  v.  Jones,  159  N.  C. 
102,  74  SE  801,  AnnCaBl914B,  1083,  40 
LEA  (NS)  69;  Com.  Nat.  Bk.  v.  Baugh- 
man,  27  Okl.  175,  111  P  332;  Metro- 
politan Nat.  Bk.  V.  Vanderpool  (Tex. 
Civ.),  192  SW  589^;  Gray  v.  Williams, 
91  Vt.  Ill,  99  A  735;  Barton  Bank  v. 
S'tephenson,  87  Vt.  433,  89  A  639,  51 
LEA  (NS)  346. 

[a]  A  change  in  name  of  payee  is  a 
material  alteration  when  it  changes  a 
conditional  liability  to  an  absolute  li- 
ability. Holbart  v.  Lauritson,  34  8.  D. 
267,  148  NW  19. 

819-2  Snell  v.  Davis,  149  111.  App. 
391 ;  Matson  v.  Jarvis,  63  Tex.  Civ.  376, 
133  SW  941, 


[a]  Erasing  name  in  lease. — ^Bryan  v. 
Carter,  169  Ala.  515,  51  S  999. 

[b]  Erasure  of  indorsement. — Gray  v. 
Altman  (Tex.  Civ.),  149  SW  760. 
820-5  Wilson  v.  Barnard,  10  Ga.  App. 
98,  72  SE  943;  International  Bank  v. 
Mullen,  30  Okl.  547,  120  P  257,  AnnCas 
1913C,  180;  Holbart  v.  Lauritson,  34  S. 
D.  267j  148  NW  19. 

[a]  ASThere  a  note  was  changed  by 
erasing  "order  of"  and  inserting  after 
name  of  payee  the  words  "or  bearer," 
it  is  a  material  alteration.  Builders' 
Lime  &  Cement  Co.  v.  Weimer,  170  la. 
444,  151  NW  100. 

820-9  [a]  Increasing  consideration 
by  alteration  is  a  material  alteration. 
Outcault  Adv.  Co.  v.  Hdw.  Co.,  110 
Ark.  123,  161  SW  142. 

[b]  Reduction  of  amount  of  note. 
Washington  Finance  Corp.  v.  Glass,  74 
Wash.  663,  134  P  480,  46  LEA  (NS) 
1043. 

820-1O  Fry  v.  Jenkins,  173  111.  App. 
486;  Schubert  v.  Schubert,  168  111.  App. 
419;  Bodine  v.  Berg,  82  N.  J.  L.  662, 
82  A  901,  AnnCasl913D,  721,  40  LEA 
(NS)  65;  Barton  Bank  v.  Stephenson, 
87  Vt.  433,  89  A  639,  51  LEA  (NS)  346. 
820-11  Waugh  v.  Cook,  113  Ark. 
127,  167  SW  103;  Shaw  v.  Probasco,  139 
Ga.  481,  77  SB  577;  Edington  v.  Me- 
Leod,  87  Kan.  426,  124  P  163,  AnnCas 
1913E,  315,  41  LEA  (NS)  230;  Com- 
monwealth Nat.  Bk.  V.  Baughman,  27 
Okl.  175,  111  P  332. 
[a]  Adding  provision  for  Interest. 
Exchange  Bank  v.  Little,  111  Ark.  263, 
164  SW  731;  Columbia  Co.  v.  Eech,  151 
App.  Div.  128,  135  NYS  206;  Levy  v. 
Arons,  81  Misc.  165,  142  NYS  312. 
820-13  Pensacola  State  Bank  v. 
Melton,  210  Fed.  57. 
[a]  Accelerate  or  delay  time  of  pay- 
ment.— Baldwin  v.  Nat.  Bank,  104  Tex. 
122,  133  SW  864,  rev.  124  SW  443,  re- 
hear, aad  judgment  jpod.,  134  SW  1178. 
82T)-14-  [a]  £rasu<re  of  words  "see 
special  agreement ' '  after  signature  to 
note  is  material.  Central  Bank  v. 
Efird,  91  S.  C.  135,  74  SE  136. 
821-18  Wicker  v.  Jones,  159  N.  C. 
102,  74  SE  801,  AnnCasl914B,  1083,  40 
LEA   (NS)   69. 

822-20  Hakes  v.  Euss,  175  Fed.  751, 
99  CCA  327;  Blenkiron  Bros.  v.  Eog- 
ers,  87  Neb.  71^,  127  NW  1062,  31  LEA 
(NS)  127;  8.  A.  Brewing  Assn.  v.  Oil 
Co.  (Tex.  Civ.),  129  8W  373;  Pitt  V. 
Little,  58  Wash.  355,  108  P  941, 
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[a]  Marginal  writing  In  figures. 
Bryant  v.  Georgia,  etc.  Co.,  13  Gfa.  App. 
448,  79  SE  236. 

[b]  An  agent's  memorandum  of  fact 
on  original  but  not  on  duplicate  is  an 
immaterial  alteration.  Barnes-Smith 
M.  Co.  V.  Tate,  156  Mo.  App.  ?36,  137 
SW  619. 

[c]  Addition  of  words  "or  bearer"  to 
note  is  not  a  material  alteration.  Doug- 
lass  V.  Lockhart  (Tex.  Civ.),  168  SW 
382. 

[d]  Filling  in  blanks  (1)  not  material 
alteration.  Shows  v.  Steiner,  175  Ala. 
363,  57  S  700;  Montgomery  v.  Dresher, 
90  Neb.  632,  134  NW  251,  38  LEA 
(NS)  423.  (2)  Filling  in  blank  space 
left  for  attorney's  fees  in  a  judgment 
note  is  not  a  material  alteration. 
Schnitzer  v.  Kramer,  189  111.  App.  350; 
White  V.  Alward,  35  111.  App.  195.  (3) 
But  where  blanks  in  a  note  are  filled 
in,  without  authority,  as  to  term  and 
date  of  interest,  the  alteration  is  mate- 
rial and  avoided  the  note  as  between 
original  parties.  Ayres  v.  Walker,  54 
Colo.  571,  131  P  384;  Hoopes  v.  CoUing- 
wood,  10  Colo.  107,  13  P  909,  3  AmSt 
56.5. 

822-21  Exchange  State  Bank  v. 
Taber,  26  Ida.  723,  145  P  1090;  Barnes- 
Smith  M.  Co.  V.  Tate,  156  Mo.  App. 
236,  137  SW  619;  Stanford  v.  Stan- 
ford, 87  N.  J.  Eq.  475,  101  A  388; 
Wicker  v.  Jones,  159  N.  C.  102,  74  SE 
801,  AnnOasl914B,  1083,  40  LRA  (NS) 
69;  International  Bank  v.  Mullen,  30 
Okl.  547,  120  P  257,  AnnCasl913C,  180; 
Baldwin  v.  Nat.  Bank,  104  Tex.  122;  133 
SW  864,  rev.  124  SW  443,  judgment 
mod.  134  SW  1178;  Kerbow  v.  Wool- 
bridge  (Tex.  Civ.),  184  SW  746;  Mat- 
son  V.  Jarvis,  63  Tex.  Civ.  376,  133 
SW  941. 

824-22  Blenkiron  Bros.  v.  Bogers,  87 
Neb.  716,  127  NW  1062,  31  LEA  (NS) 
127;  Levy  v.  Arons,  81  Misc.  165,  142 
NYS  312. 

825-25  Snell  v.  Davis,  149  111.  App. 
391.  See  Churchill  v.  Capen,  84  Vt.  104, 
78  A  734. 

826-27     Phillips    v.    Big    Sandy    Co., 
149  Ky.  555,  149  SW  957. 
[a]    Alteration  in  date  of  mortgage. 
See  Styles  v.  Scotland,  22  N.  D.  469, 
134  NW  708. 

826-28     Hess     v.     Schaffner      (Tex. 
Civ.),  139  SW  1024. 
[a]    Need  not  plead  alteration  in  an- 
ticipation.— Eoberds    v.    Laney     (Tex. 
Civ.),  165  8W  114. 


828-32  Wayne  County  Nat.  Bk.  v. 
Kneeland  (Okl.),  161  P  193. 
828-33  Matson  v.  Jarvis,  63  Tex. 
Civ.  376,  133  SW  941. 
830-37  Yancy  v.  Gordon,  172  Ala. 
439,  55  S  239,  AnnCasl913E,  251; 
Farmers'  &  8.  Bk.  v.  Land  Co.,  50  Utah 
35,  165  P  462;  Churchill  v.  Capen,  84 
Vt.  104,  78  A  734. 

831-38  Equitable  Life  A.  Soe.  ». 
Meuth,  145  Ky.  160,  140  SW  157,  Ann 
Casl913B,  661,  judgment  mod.,  145  Ky. 
746,  141  SW  37,  AnnCasl913B,  661. 
[a]  Must  be  set  up  in  affidavit  of  de- 
fense.— Sober  v.  Moony,  48  Pa.  Super. 
92. 

831-39  Vaughan  v.  Bank,  20  Ga. 
App.  725,  93  SB  228;  Dick  v.  Hyer,  94 
O.  St.  351,  114  NE  251. 
[a]  Answer  denying  genuineness  of 
signature  does  not  raise  question  of 
material  alteration.  Hessig  Ellis  D.  Co. 
V.  Drug  Co.,  153  la.  11,  132  NW  866. 
832-40  La  Grange  v.  Coyle,  50  Ind. 
App.  140,  98  NE  75. 
833-43  Farmers'  &  S.  Bk.  v.  Land 
Co.,  50  Utah  35,  165  P  462. 
835-46  Eankin  v.  Tygard,  198  Fed. 
795,  119  CCA  591;  Yarbrough  T.  Co.  v. 
Taylor  (Ala.),  73  S  458;  Gulf,  etc.  Co. 
V.  Cranshaw,  169  Ala.  606,  53  S  812; 
Pike  County  v.  Sowards,  147  Ky.  37,  143 
SW  745;  James  v.  Holdam,  142  Ky. 
450,  134  SW  435;  Ensign  v.  Fogg,  177 
Mich.  317,  143  NW  8S;  Arnold  v. 
Brechtel,  174  Mich.  147,  140  NW  610; 
Collison  V.  Norman  (Mo.),  191  SW  60; 
Carterville  v.  Luscombe,  165  Mo.  App. 
518,  148  SW  966;  Musser  v.  Musser, 
92  Neb.  387,  138  NW  699;  Anderson  v. 
E.  Co.,  88  Neb.  430,  129  NW  1008; 
Farmers '  &  S.  Bk.  v.  Land  Co.,  50  Utah 
35,  165  P  462;  Bay  lis  v.  Kerrick,  64 
Wash.  410,  116  P  1082  (an  erasure  on 
face  of  tax  deed,  there  being  no  erasure 
on  record  of  deed,  is  presumed  to  have 
been  made  before  execution);  Gould  v. 
Gould,  99  Wash.  204,  169  P  324. 
[a]  Consent  to  the  filling  in  of  blanks 
may  be  assumed.  Montgomery  v. 
Dresher,  90  Neb.  632,  134  NW  251,  38 
LEA  (NS)  423. 

837-51  Hatfield,  etc.  Dist.  v.  Knight, 
112  Ark.  83,  164  SW  1137. 
837-52  Wallace  v.  Wallace,  101  Kan. 
32,  165  P  838;  Ohio  Nat.  Bk.  v.  Gill 
Bros.,  85  Neb.  718,  124  NW  152. 
837-53  Arnold  v.  Wood,  127  Ark. 
234,  191  SW  960;  Hutchison  v.  Kelly, 
276  111.  438,  114  NE  1017;  Chambers  V, 


ii 


AMENDMENTS  AND  JEOFAILS 


Vol.  1 


.afg.  Co.,  164  NTS  728;  Kapp  v.  Levy- 
son,  58  Okl.  651,  160  P  457. 
837-54  Calhoun  v.  McKay,  64  Fla. 
226,  60  S  182;  Wallace  v.  Wallace,  101 
Kan.  32,  165  P  838;  Withers  v.  Hart, 
96  Miss.  453,  51  S  714;  Eisner  v.  Crom- 
mette,  151  NYS  3;  Cornog  v.  Wilson, 
231  Pa.  281,  80  A  174;  Ketbow  v.  Wool; 
bridge  (Tex.  Civ.),  184  SW  746;  Mat- 
son  V.  Jarvis,  63  Tex.  Civ.  376,  133  SW 
941. 

838-55  Eankin  v.  Tygard,  198  Fed. 
795,  119  CCA  591;  First  Nat.  Bk.  v. 
Liewer,  187  Fed.  16,  109  CCA  70;  Gulf, 
etc.  Co.  V.  Crenshaw,  169  Ala.  606,  63 
S  812;  Hatfield,  etc.  Dist.  v.  Knight, 
112  Ark.  83,  164  SW  1137;  Hessig  Drug 
Co.  V.  Drug  Co.,  161,  la.  535,  143  NW 
569;  Wallace  v.  Wallace,  101  Kan.  32, 
165  P  838;  Stevens  v.  Odlin,  109  Me. 
417,  84  A  899;  Carterville  v.  Luscombe, 
165  Mo.  App.  518,  148  SW  966;  Hatch 
V.  Bayless,  164  Mo.  App.  216,  146  SW 
839;  Musser  v.  Musser,  92  Neb.  387,  138 
NW  599;  Cavitt  v.  Robertson,  42  Okl. 
619,  142  P  299. 

[a]  That  alteration  In  a  deed  was 
made  after  delivery  is  on  party  assert- 
ing it.  Tharp  v.  Jamison,  154  la.  77, 
134  NW  583,  Sr  LEA  (NS)  100;  Wicker 
V.  Jones,  159  N.  C.  102,  74  SE  801,  Ann 
Casl914B,  1083,  40  LRA  (NS)  69. 
839-56  Calhoun  v.  McKay,  64  Fla. 
226,  60  S  182.  Comtro,  Teske  v.  Baum- 
gart,  99  Neb.  479,  156  NW  1044,  over. 
Ohio  Nat.  Bk.  v.  Gill  Bros.,  85  Neb. 
718,  124  NW  152. 

839-57  Egymann  v.  Nutter,  155  111. 
App.  390;  West  v.  Naten  (Okl.),  152  P 
342. 

839-58  Peoples  v.  Berrien  Co.  Bk., 
19  Ga.  App.  319,  91  SE  436;  Howard 
Piano  Co.  v.  Glover,  7  Ga.  App.  648,  67 
SE  277;  Snell  V.  Davis,  149  111.  App. 
391;  Hessig  Drug  Co.  v.  Drug  Co.,  161 
la.  535,  143  NW  569;  Holyfield  v.  Har- 
rington, 84  Kan.  760,  115  P  546,  39 
LEA  (NS)  131;  Wicker  v.  Jones,  159 
N.  C.  102,  74  SE  801,  AnnCasl914B, 
1083,  40  LRA  (NS)  69. 
[a]  Effect  of  the  alteration. — The  jury 
must  determine  whether  the  alteration 
is  such  as  to  invalidate  the  instrument. 
American  Trust  &  Sav.  Bank  v.  Per- 
kins, 108  Miss.  834,  67  S  481. 
840-62  Wicker  v.  Jones,  159  N.  C. 
102,  74  SE  801,  AnnCasl914B,  1083,  40 
LRA  (NS)  69;  S.  A.  Brew.  Assn.  v. 
Oil  Co.  (Tex.  Civ.),  129  SW  373. 
841-63  /American  Trust  &  Sav.  Bank 
V.  Perkins,  108  Miss.  834,  67  S  481. 


[a]  Ratification  may  be  shown  by  cir- 
cumstances. Matson  v.  Jarvis,  63  Tex. 
Civ.  376,  133  SW  941. 
842-65  But  consent  may  be  a  ques- 
tion of  fact  for  the  jury.  Goldsmith  v. 
Stoeker,  253  Pa.  127,  97  A  1079. 
843-71  Hutchison  v.  Kelly,  276  III. 
438,  114  NE  1012;  Forsee  v.  Zenner 
(Mo.  App.),  193  SW  975;  Gray  v.  Will- 
iams, 91  Vt.  Ill,  99  A  735. 
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848-3     King  v.  Milner  (Colo.),  167  P 
957. 

849-5  Viekery  v.  E.  Co.,  87  Conn. 
634,  89  A  277. 

849-7  Wheeler  County  Bank  v.  Har- 
groves,  148  Ga.  487,  97  SE  69;  Millen 
H.  Co.  V.  Bank,  20  Ga.  App.  701,  93  SE 
253;  Burr  v.  Powell,  63  Fla.  379,  58  S 
29;  Cornelson  ■>;.  Harman,  103  Kan.  624, 
176  P  141;  Louisville  v.  Ins.  Co.,  147 
Ky.  141,  143  SW  782  (answer  amend- 
ed); Phelps  V.  Creed,  231  Mass.  228, 
120  NE  589;  S.  v.  Webber,  177  Mo. 
App.  60,  164  SW  184;  Buehler  v.  Stau- 
dfenmayer,  146  Wis.  25,  130  NW  955, 
counterclaim  amended. 

[a]  Process. — Brown  v.  Cook,  77  W. 
Va.  356,.  87  SE  454,  LEA1916D,  220. 

[b]  Attachment  affidavit. — An  attach- 
ment affidavit  which  fails  to  state  the 
name  of  a  creditor  may  be  amended  so 
as  to  correct  the  error.  Greenwood  G. 
Co.  V.  Bennett,  101  Miss.  573,  58  S  482, 
598 

[c]'    Set-off.— Bedford    i;.    Miller,    212 
Fed.  368,  129  CCA  44. 
849-9     See   Hall  v.  Feagins,   169   la. 
495,  151  NW  481;  S.  v.  Nott,  168  la. 
617,  149  NW  79. 

849-10  Ellison  v.  Mounts,  12  Ala. 
472;  Cobe  v.  Crane,  173  Cal.  116,  159  P 
587;  Thompson  v.  Neal,  1  Dana  (Ky.) 
469;  Brown  v.  Nourse,  55  Me.  230,  92 
AmDec  583;  Seagrave  v.  Erickson,  11 
Cush.  (Mass.)  89;  Oregon  Cent.  E.  Co. 
V.  Scoggin,  3  Or.  161;  Newman  v.  S.,  14 
Wis.  393;  Eex  v.  Cooke,  2  B.  &  C.  871, 
9  ECL  375,  107  Eng.  Eeprint  605. 
Contra,  Cayee  v.  Ragsdale,  17  Mo.  32; 
Wheeler  v.  Bates,  21  N.  H.  460;  San 
Antonio  &  A.  P.  Ry.  Co.  v.  Barnett 
(Tex.  Civ.),  57  SW  600;  Lindheim  v. 
Davis,  2  Wils.  Civ.  Cas.  (Tex.),  §108. 
850-12  [a]  Distinction  immaterial. 
"It  makes  no  kind  of  difference 
whether  sa5.d  first  petition  was  suscep- 
tible to  amendment  or  whether  the  sec- 
ond be  considered  as  an  amendment  to 
the   first   or   regarded   as  an   entirely 
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separate  or  independent  step  in  the  in- 
quiry; the  court  was  clothed  with 
ample  authority  to  proceed  to  the  in- 
vited investigation. ' '  Moore  v.  Superior 
Court,  22  Cal.  App.  156,  133  P  990. 
850-13  Henry  v.  Water  &  Land  Co., 
55  Colo.  182,  133  P  747;  Eogers  v.  Craw- 
ford, 22  N.  M.  671,  167  P  273;  Ship- 
man  V.  Const.  Coi,  64  Or.  1,  128  P  989; 
Hughes  V.  Ins.  Co.  (Tex.  Civ.),  164  SW 
898:  Keeler  v.  Parks,  72  Wash.  255,  130 
P  ill.  See  Milliken  v.  McGarrah,  164 
App.  Div.  no,  149  NYS  484;  Horowitz 
V.  Goodman,  112  App.  Div.  13,  98  NYS 
53;  Keener  v.  Lumber  Co.,  175^  N.  C. 
701,  96  SE  98;  Carolina  Tenn.  'Power 
Co.  V.  Power  Co.,  175  N.  C.  668,  96  SB 
99. 

[a]  Designation  ^  immaterial. — Where 
the  original  pleading  did  not  confer 
jurisdiction,  it  is  immaterial  that  the 
new  pleading  was  designated  "an 
amended  or  supplemental  petition."  It 
is  not  what  it  is  called,  but  what  it  is 
that  fixes  the  character  of  the  p\eading. 
Moore  v.  Superior  Court,  22  Cal.  App. 
156,  133  P  990. 

851-14  Bertrand  v.  Bldg.  Co.,  163  N 
YS  70. 

851-15  P.  V.  Land  Co.,  93  Misc.  582, 
158  NYS  467. 

851-16  [a]  Failure  to  sign  amend-' 
meut  does  not  exclude  it  from  the 
pleadings.  Turner  v.  Oil  Co.,  21  Ga. 
App.  480,  94  SE  616. 
852-21  See  the  title  "New  Cause 
of  Action  or  Defense." 
853-26  Erie  E.  Co.  v.  Schmidt,  225 
Fed.  513,  140  CCA  655. 
853-27  [a]  Federal  courts  gov- 
erned by  federal  rather  thai  by  state 
statutes  as  to  amendments.  Truckee 
Eiver  G.  E.  Co.  v.  Benner,  211  Fed. 
79,  127  CCA  503;.  Van  Doren  v.  E.  Co., 
93  Fed.  260,  35  CCA  282;  Eeardon  v. 
Const.  Co.,  193  Fed.  189;  McDonald  v. 
8.,  101  Fed.  171.  See  also  Missouri, 
K.  T.  E.  Co.  V.  Wulf,  226  XJ.  g.  570,  33 
Sup.  Ct.  135,  57  L.  ed.  355. 
853-29  Anderson  v.  Superior  Court, 
122  Cal,  216,  54  P  829;  Christian  v. 
Boss,  145  Ga.  284,  88  SE  986;  McMillan 
V.  Fourth  Nat.  Bank,  18  Ga.  App.  445, 
89  SB  635;  O'Kelley  v.  Welch,  18  Ga. 
App.  157,  89  SE  76;  Tremont  Lumb.  Co. 
«.  May,  143  La.  380,  78  S  650;  Frank- 
lin V.  Hays,  2  Swan  (Tepn.)  521;  Key-' 
ser  V.  Eenner,  87  Va.  249,  12  SE  406; 
Bond  V.  Priest,  77  'W.  Va.  671,  88  SE 
114.  Comp.  Greenlee  County  v.  Cotey, 
17  Ari?,  542^  15§  P  302;  Wells  v.  Han- 


sen, 97  Kan.  305,  154  P  1033,  LEA 
1916F,  566. 

854-31  [a]  A  counterclaim  not  stat- 
ing a  cause  of  action  may  be  amended 
to  conform  to  the  proofs  where  no  ob- 
jection is  made  to  the  evidence  intro- 
duced under  it  and  its  sufficiency  is 
not  otherwise  challenged.  Buehler  v. 
Staudenmayer,  146  Wis.  25,  130  NW 
955. 

855-32  Joyce  v.  Eubin,  23  Ida.  296, 
130  P  793;  New  Cumberland  S.  &  T. 
Co.  V.  Ballentyne,  71  W.  Va.  672,  77  SB 
282. 

[a]  That  a  non-suit  or  mistrial  may 
be  avoided,  the  court  may  on  its  own 
motion      order      an      amendment.      De 
Celles  V.   Casey,  48   Mont.   568,   139  P   ' 
586. 

[b]  Permission  of  the  court  to  file  an 
amended  petition  is  not  necessary 
where  court  ordered  plaintiff  to  amend. 
Tremont  Lumb.  Co.  v.  May,  143  La.  380, 
78  8  650. 

855-35  Gipps  B.  Co.  v.  Wasson,  193 
ni.  App.  158;  Orlik  v.  Carbon  Co.,  176 
App.  Div.  600,  163  NYS  768;  Strong 
V.  Mach.  Wks.,  166  NYS  446. 
856-37  Walters  v.  Webster,  52  Colo. 
549,  123  P  952,  AnnCas  1914A,  23 
(denying  defendant  right  to  amend  an- 
swer without  leave  of  court  in  the  ab- 
sence of  an  attack  on  the  original) ; 
Scovill  Mfg.  Co.  V.  Cassidy,  275  HI. 
462,  114  NE  181;  Alsdurf  v.  Coal  Co., 
198  111.  App.  15;  Auto.  Elec.  Co.  v. 
Campbell,  197  111.  App.  591. 

[a]  In  Florida  the  court  may  disre- 
gard an  amended  bill  of  complaint  filed 
without  its  leave.  Day  v.  Hurchman, 
65  Fla.  186.  61  S  445. 

[b]  In  New  York,  see  Millilien  v.  Mc- 
Garrah, 164  App.  Div.  110,  149  NYS 
484;  Merrihew  v.  Kingsbury  150  App. 
Div.  40.  134  NYS  452. 

858-39  Murdock  v.  Calgary  C.  Co., 
193  111.  App.  295;  Wagler  v.  Tobin 
(Kan.),  178  P.  751. 

»"8-40  Miller  v.  Denver  (Colo.),  167 
P  767. 

859-43  Guenther  v.  Eidgway  Co., 
173  App.  Div.  790,  160  NYS  56. 
860-50  Southern  S.  D.  v.  Donald, 
115  Miss.  465,  76  S  519;  Hillsboro  Nat. 
Bk.  V.  Garbarino,  82  Or.  405,  161  P  703; 
Martinez  v.  Aroecna,  23  P.  E.  344. 
860-51  Climer  v.  Aylor,  123  Ark. 
510,  185  SW  1097;  Pearson  ;;.  Jones,  18 
Ga.  App.  448,  89  SB  536;  Camp  v. 
Chem.  Co.,  18  Ga.  App.  416,  89  SE  491; 
WoodruS  M-  Mfg.  Co.  V.  Griflln   17  Ga. 
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App.  529,  87  SE  808;  Southern  Bell  T. 
Co.  V.  Ellis,  16  Ga.  App.  864,  87  SE  766; 
Wheeler  f.  Sanitary  Dist;,  270  111.  461, 
110  NE  605;  Farmers'  M.  Co.  v.  Farm- 
ers' Ins.  Co.,  161  la.  5,  141  NW  447; 
Matthews  S  Co.  r.  Huteheson,  170  App. 
Diy.  391,  155  NYS  1033;  Holden  !;.  Gul- 
strom,  89  Or.  133,  173  P  672. 

[a]  Failure  to  obtala  leave  of  court 
is  cured  by  refusal  of  the  court  to 
strike  out  the  amended  complaint.  Ross 
V.  Berry,  17  N.  M.  48,  124  P  342. 

[b]  Mere  leave  to  amend  Is  not  suf- 
ficient. The  leave  must  be  acted  upon. 
Clark  r.  Ellingson,  35  N.  D.  546,  161 
NW  199. 

[c]  Limiting  the  issues. — A  declar- 
ation in  a  libel  suit  which  sets  out  a 
publication  by  defendant  containing 
several  charges  against  the  plaintifE, 
may  be  amended  so  as  to  confine  the 
case  to  some  of  the  charges.  Aronson 
V.  Baldwin,  178  Mich.  565,  146  NW  206. 

[d]  Part  of  pleading  stricken  out. 
Where  a  portion  of  defendant's  answer 
is  stricken  out  as'  frivolous — it  being 
on  information  and  belief  when  the  de- 
fendant had  positive  knowledge — :the 
court  should  allow  defendant  to  amend. 
Sharp  V.  Sharp,  145  NYS  386. 
861-52  Mumma  v.  Mumma,  246  Pa. 
407,  92  A  504;  Mallon  v.  Tonn,  163 
Wis.  366,  157  ,NW  1098. 

861-53  Calara  Val.  Elty.  Co.  v. 
Smith,  29  Cal.  App.  589,  156  P  369; 
King  V.  Milner  (Colo.),  167  P  957; 
Eoder  v.  Niles,  61  lud.  App.  4,  111  NB 
340;  Pa,cifie  Co.  v.  Cronan,  82  Or.  388, 
161  P  692;  Merchants'  Nat.  B.  v. 
Hodges,  105  S.  C.  448,  90  SE  29;  Caf- 
farelli  Bros.  v.  Bell  (Tex.  Civ.),  190 
SW  223. 

861-55  Maryland  Cas.  Go.  v.  Price, 
231  Fed.  397,  145  CCA  391,  AnnCas 
1917B,  50;  Hobbs  v.  R.  Co.,  182  la.  316, 
165  NW  912;  Patterson  v.  Traction  Co., 
178  Mo.  App.  250,  163  SW  955;  Miller 
V.  Thompson,  40  Nev.  35,  160  P  775; 
Bawo  V.  Eothman,  97  Misc.  666,  162 
NYS  347;  Kingsbury  v.  Anderson,  162 
NYS  730;  Caples  v.  Morgan,  81  Or. 
692,  160  P  1154,  LEA1917B,  760;  Leg- 
gett  V.  Dineen  (S.  D.),  167  NW  235; 
Standard  Paint  Co.  v.  Victor  &  Co.,  120 
Va.  595,  91  SE  752. 

862-56  Williams  v.  Youtz  (Cal.),  172 
P  383;  San  Francisco  &  S.  H.  Bldg. 
Soc.  V.  Leonard,  17  Cal.  App.  254,  119 
P  405;  Cartwright  v.  Euffin,  43  Colo. 
377,  96  P  261;  Funk  v.  Browne,  145  Ga. 
828,  90  SE  64;  Flint  River,  etc.  B.  Co. 


I-.  Sanders,  18  Ga.  App.  766,  90  SE  655; 
Hall  V.  Hall,  172  Mich.  210,  137  NW 
536;  Hudson  r.  R.  Co.,  173  Mo.  App. 
611,  159  SW  9;  Philip  Gruner  &  Bros. 
Lumb.Co.  V.  Bldg.  Co.,  171  Mo.  App. 
614,  154  SW  846;  Holden  v.  Giilstrom, 
8&  Or.  133,  173  P  672;  Hillsboro  Nat. 
Bk.  v.  Garbarino,  82  Orj  405,  161  P 
703;  Mumma  r.  Mumma,  246  Pa.  407, 
92  A  504;  Wright  V.  Copper  Co.,  206 
Pa.  274,  50  A  978;  Merchants'  Nat.  Bk. 
V.  Hodges,  105  S.  0.  448,  90  SE  29; 
Leggett  r.  Dinneen  (S.  D.),  167  NW 
235;  Fitzpatrick  v.  Pitzpatrick,  131 
Tenn;  54,  173  SW  444;  Robbins  c.  Wy- 
man.  Partridge  &  Co.,  75  Wash.  617. 
135  P  656. 

[a]  Especially  where  plaintiff  is  in 
doU'bt  as  to  which  remedy  to  follow. 
Corbett  v.  E.  R.,  219  Mass.  351,  107  NB 
60. 

863-57    Martinson    v.    R.     Co.,    102 
Neb.  238,  166  NW  624;  McLaughlin  v. 
B.'  Co.,  174  N.  C.  182,  93  SE  748. 
863-58     Atlanta  B.  &  S.  Co.  v.  Moore, 
20  Ga.  App.  536,  93  SE  148. 
863-59     Ames  Portable   S.   &  L.   Co. 
V.  Gill  (Tex.  Civ.),  190  SW  1130. 
88462     Eemsberg   v.   Mfg.    Co.,   174 
Cal.  799,  164  P  792. 
864-63     New   York  Life   Ins.   Co.  v. 
Long,  177  Ky.  445,  197  SW  948. 
864-64    Lewis    v.    Jerome,    44    Colo. 
459,   99   P    562,    130   AmSt   131;    Cart- 
wright    V.    Euffin,   43    Colo.    377,    96   P 
261;  McCracken  v.  Montezuma  W.  &  L. 
Co.    25  Colo.  App.  280,  137  P  903. 
864-66    Marbut    v.    E.    Co.,    22    Ga. 
App.  330,  95  SE  1021;  Markley  w.  Tel. 
Co.,   151  la.   612,   132   NW  37;   South- 
western B.   &  W.   Co.  V.  Nat.  Bk.,  52 
Okl.  422,  153  P  204;  Woods  v.  Teter, 
72  W.  Va.  668,  79  SE  658. 
[a]    No    reason    assigned    for    delay. 
Where  at  the  trial  and  after  the  lapse 
of  three  montlis  from  the  time  the  orig- 
inal   answer    was   filed,   defendant    ap- 
plied to  amend  so  as  to  plead  assump- 
tion   of    risk,    the    court    properly    re- 
fused the  application  since  no  showing 
was  made  justifying  the  delay.  Baxter 
V.   Eiverside   Portland   C.   Co.,   22   Cal. 
App.  199,  133  P  1150;  Molloy  v.  Briar- 
cliff  Manor,  217  N.  Y.  577,,  112  NE  429; 
Walrath  v.  Ins.  Co.,  216  N.  Y.  220,  110 
NE  426. 

865-68  Clark  v.  Ey.  Co.,  261  III.  407, 
103  NE  1041. 

865-69     Demple  v.  Carroll,   21   Wyo. 
447,  133   P  137,  135  P  117. 
866-70    Tolbard  v.  Cline  (Cal.),  180 
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P  610;  Mercantile  T.  Co.  v.  Oil  Co.,  176 
Oal.  461,  168  P  1037;  Watterson  v. 
Owens  E.  C.  Co.  (Cal.  App.),  183  P 
816;  Alden  v.  Mayfield,  33  Cal.  App. 
684,  166  P  377;  Gunter  v.  Saekett,  32 
Cal.  App.  21,  161  P  994;  Consolidated 
J.  D.  &  E.  Co.  V.  Old,  62  Colo.  470,  163 
P  78;  Thomas  v.  Light  Co.,  21  Ga.  App. 
172,  94  SE  50;  Williams  v.  E.  Co.,  20 
Ga.  App.  726,  93  SE  555;  Scovill  Mfg. 
Co.  V.  Caasidy,  195  111.  App.  448;  Hobbs 
V.  E.  Co.,  182  la.  316,  165  NW  912; 
Keil  V.  Evans,  99  Kan.  273,  161  P  639; 
Heuser  v.  E.  Co.,  138  Minn.  286,  164 
NW  984;  S.  V.  Eeynoids  (Mo.),  208  SW 
618;  Jacobs  v.  E.  Co.  (Mo.  App.),  204 
SW  954;  Schaffer  v.  Krestovnikow  (N. 
J.  Eq.),  105  A  239;  Midland  Valley  E. 
Co.  V.  Eippe  (Okl.),  161  P  233;  Wueh- 
ter  V.  Fitzgerald,  83  Or.  672,  163  P  819; 
Pacific  Co.  V.  Cronan,  82  Or.  388,  161 
P  692;  Jensen  v.  Kohler,  93  Wash.  8, 
159  P  978. 

866-71  The  Mode,  Ltd.  v.  Myers,  30 
Ida.  159,  164  P  91;  Bird  v.  Pox  (Mo. 
App.),  193  SW  941;  Cordusi  v.  Pian- 
isani,  1^4  NYS  560;  Mumpower  v.  E. 
Co.,  174  N.  C.  742,  94  SE  515;  Mims  v. 
Jones,  107  S.  C.  81,  91  SE  987;  Sey- 
mour State  Bank  v.  Eettler,  166  Wis. 
450,  166  NW  40. 

867-72  Illinois  Surety  Co.  v.  IT.  S., 
240  U.  S.  214,  36  Sup.  Ct.  321,  60  L. 
ed.  609. 

[a]  Bule  In  federal  courts. — It  has 
uniformly  been  held  in  the  federal 
courts  that  allowance  or  refusal  of 
leave  to  amend  pleadings  in  actions  at 
law  is  discretionary  with  the  trial  court 
and  that  its  action  is  not  reviewable 
except  in  case  of  gross  abuse  of  dis- 
cretion. Gormley  v.  Bunyan,  138  TJ.  S. 
623,  11  Sup.  Ct.  453,  34  L.  ed.  1086; 
Chapman  v.  Barney,  129  U.  S.  677,  9 
Sup.  Ct.  426,  32  L.  ed.  800;  Bedford 
V.  Miller,  212  Fed.  368,  129  CCA  44; 
Truckee  Eiver  Gen.  El.  Co.  v.  Benner, 
211  Fed.  72  127  CCA  503;  Montana 
Min.  Co.  V.  St.  Louis  M.  &  M.  Co.,  147 
Fed.  897,  78  CCA  33;  Dunn  v.  Mayo 
Mills,  134  Fed.  804,  67  CCA  450;  Lange 
V.  E.  Co.,  126  Fed.  338,  62  CCA  48. 
867-73  In  re  Frank,  239  Fed.  709, 
152  CCA  543;  Morris  V.  Brown,  177 
Ala.  389,  58  S  910;  Case  Thresh.  M. 
Co.  V.  Copren  Bros.,  32  Cal.  App.  194, 
162  P  647;  Strait  v.  Wilkins,  23  Cal. 
App.  774,  139  P  911;  Barkley  v.  Sav. 
L.  Soc,  21  Cal.  App.  456,  132  P  467; 
Mills  V.  Jackson,  19  Cal.  App.  695,  127 
P  655;  Wiggington  v.  E.  Co.,  51  Colo. 


377,  lis  P  88;  Guggenheimer  &  Co.  i). 
Davidson,  62  Fla.  490,  56  S  801;  Den- 
ney  v.  Eeber,  63  Ind.  App.  192,  114 
NB  424;  Underwood  v.  Fosha,  89  Kan. 
768,  133  P  866;  Gardner  i;.  Alexander, 
167  Ky.  599,  181  SW  180;  Lancaster  v. 
Water  Dist..  108  Me.  137,  79  A  463, 
AnnCasl913A,  1252;  Lowrie  v.  Castle, 
225  Mass.  37,  113  NE  206;  Merrill  v. 
Leisenring,  166  Mich.  219,  131  NW  538; 
Wheelock  v.  Ins.  Co.,  115  Minn.  177, 
131  NW  1081';  Patterson  v.  Lumb.  Co., 
175  N.  C.'90,  94  SE  692;  Turk  v.  Page 
(Okl.),  167  P  462;  Elliott  v.  Coggswell, 
56  Okl.  239,  155  P  1146;  American  W. 
Co.  V.  Gordon,  40  Okl.  618,  139  P  123; 
Joines  v.  Combs,  38  Okl.  380,  132  P 
1115;  Cohee  v.  Turner,  37  Okl.  778,  132 
P  1082;  Drennan  v.  Warburton,  33  Okl. 
561,  122  P  179;  Eobinson  &  Co.  v. 
Stiner,  26  Okl.  272,  109  P  238;  Alcorn 
V.  Dennis,  25  Okl.  135,  105  P  1012; 
Eieci  V.  Const.  Co.  (E.  L),  80  A  276; 
Weatherer  v.  Herron,  27  S.  D.  651,  132 
NW  232;  S.  v.  Coleman.  71  Wash.  15, 
127  P  563. 

[a]  Extent  of  court's  discretion. 
"While  much  must  necessarily  be  left 
to  the  judicial  discretion  of  the  trial 
judge  in  permitting  additional  or  new 
pleas  to  be  filed  by  a  defendant,  after 
pleas  already  filed  by  him  have  been 
adjudged  to  be  defective  or  insufi- 
cient,  that  discretion  should  be  wisely 
exercised.  There  must  be  a  limit  to 
pleading."  Seaboard  A.  L.  Ey.  v.  Eentz, 
60  Fla.  429,  54  S  13.  And  see  Franklin 
P.  Co.  V.  International  H.  Co.,  62  Fla. 
185,  57  S  206,  AnnCas  1913C,  1247. 

[b]  Repeated  failures  to  properly 
amend  a  complaint  which  is  capable  of 
amendment,  will  justify  the  court  in 
refusing  further  amen,dment.  Eeios  v. 
Mardis,  18  Cal.  App.  276,  'l22  P  1091. 
868-74  Franklin  P.  Co.  v.  Interna- 
tional H.  Co.,  62  Fla.  185,  57  S  206, 
AnnCas  19130,  1247;  Clark  v.  E.  Co., 
261  111.  407,  103  NE  1041;  Bingham  & 
G.  E.  Co.  V.  Min.  Co.,  49  Utah  125,  162 
P  65. 

869-77  S.  V.  Glass,  99  Kan.  159,  160 
P  1145;  McCully  v.  Heaverne,  82  Or. 
650,  160  P  1166,  162  P  863. 
869-78  Doty  v.  Shepard,  92  Kan. 
122,  139  P  1183;  Bresslin  v.  Star  Co., 
175  App.  Div.  175,  161  NYS  670. 
869-79  Askew  v.  S.,  11  Ala.  App. 
293,  66  S  852;  Butler  County  E.  Co.  v. 
Exum,  124  Ark.  229,  187  SW  329; 
Galusha  v.  Fraser  (Cal.),  174  P  311; 
Warren  v.  E.  Co.,  175  Ky.  92,  193  SW 
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1037;  Lehman  D.  G.  Co.  v.  Lemoine, 
129  La.  382,  56  S  324;  Woentz  v.  New 
York,  101  Misc.  622,  168  NYS  699; 
Carolina  H.  Co.  v.  B.  &  T.  Co.,  369  N. 
C.  744,  86  SE  706;  Elliott  v.  Coggswell, 
56  Okl.  239,  155  P  1146;  Teal  v.  Lakey 
(Tex.  Civ.),  181  SW  759;  Pullman  Co. 
r.  rinley,  20  Wyo.  456,  125  P  380. 
870-81  Orlik  v.  Carbon  Co.,  176  App. 
Div.  600,  163  NYS  768;  Newman  v. 
Bradley  Co.,  164  NYS  757;  Trimble  v. 
Hawkins  (Tex.  Civ.),  197  SW  224. 
871-83  Owl  C.  C.  Co.  v.  Goleb,  210 
Fed.  209,  127  CCA  27. 
871-84  Galusha  v.  Fraser  (Cal.),  174 
P  311;  Faueett  v.  Rogers,  142  6a.  145, 
82  SE  563. 

871-85  •  Strout  v.  Mach.  Co.,  224  Fed. 
3016;  Stephenson  v.  Parsons,  6  Ala. 
App.  615,  60  S  592;  MeCall  v.  E.  Co., 
125  Ark.  553  188  SW  1178;  James  v. 
Co.,  35  Cal.  App.  778,.  171  P  117;  Gen- 
eral Aec,  etc.  Corp.  v.  Way,  20  Ga. 
App.  106,  92  SE  650;  Stedman  v.  Chi- 
cago College,  197  111.  App.  356;  Otis 
Elevator  Co.  v.  Eochester  F.  Home,  171 
NYS  463;  Gabel  v.  Armstrong,  88  Or. 
84,  171  P  190;  White  v.  Hall,  91  Vt.  57, 
99  A  274. 

[a]  Case  dismissed  oa  demurrer. 
After  the  case  has  been  dismissed  on 
demurrer,  there  is  no  petition  in  court 
to  amend.  Chisholm  v.  E.  Co.,  14  Ga. 
App.  166,  80  SE  528. 
873-86  Markley  v.  Tel.  Co.,  151  la. 
612,  132  NW  37.  See  Galusha  v.  Fraser 
(Cal.),  174  P  311. 

873-88     Cutler  v.  Allavena,  165  App. 
Div.  422,  150  NYS  790. 
873-89     Galligan  v.  Luther,  54  Colo. 
118,  128  P  1123. 

873-90  Pipe  &  C.  S.  Co.  v.  Mason, 
etc.  Co.,  181  App.  Div.  317,  168  NYS 
740. 

873-91  Cooney  v.  Eastman  (Tex. 
Civ.),  183  SW  96. 

873-92  Jebeles  &  Colias  C.  Co.  v. 
Hutchinson  &  Son,  171  Ala.  106,  54  S 
618,  AnnCas  1913 A,  1107;  Kansas  City 
S.  B.  Co.  V.  Bull,  120  Ark.  43,  179  SW 
172;  Scholle  v.  Finnell,  167  Cal.  90,  138 
P  746;  Gray  v.  Chase  (Del.),  98  A. 940; 
Cleveland,  etc.  Ey.  Co.  v.  Cloud,  61  Ind. , 
App.  256,  110  NE  81;  Western  S.  Co.  v.' 
Carter,  98  Kan.  279,  158  P  71;  State 
Bk.  V.  Brecheisen,  98  Kan.  193,  157  P 
259;  Houston  O;  Co.  v.  Lumb.  Co.  (Tex. 
Civ.),  181  SW  745;  McGinty  v.  Train- 
men, 166  Wis.  83,  164  NW  249. 
874-93  Georgia  C.  Co.  v.  Lee,  196 
Ala.  599,  72  S  158;  Tombigbee  Val.  K. 
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Co.  V.  Howard,  185  Ala.  612,  64  8  338; 
Ingebretsen  v.  E.  Co.,  176  la.  74,  155 
NW  327;  New  York  L.  Ins.  Co.  v.  Long, 
177  Ky.  445,  197  SW  948;  Doherty  v. 
Bird,  116  Me.  416,  102  A  229;  Clark  v. 
New  England  T.  &  T.  Co.,  229  Mass.  1, 
118  NE  348;  Isbell  v.  Carriage  Co.,  170 
Mich.  304,  136  NW  457;  Koslove  v. 
Dittmeier  (Mo.  App.),  203  SW  499; 
Staehlin  v.  Major  (Mo.  App.),  199  SW 
427;  Evenson  r.  Nelson  (N.  D.),  168 
NW  36;  Dill  v.  Malot  (Okl.),  167  P 
219;  Lowensteiu  v.  Holmes,  40  Okl.  33, 
135  P  727;  Gross  Const.  Go.  v.  Hales, 
37  Okl.  131,  129  P  28;  Lockin  i:.  John- 
son (Tex.  Civ.),  202  SW  168;  Goldman 
v.Broyles  (Tex.  Civ.),  141  SW  283,  a 
trial  amendment  to  correct  a  clerical 
error  allowed,    i 

874-94  Hutchinson  v.  Bitulithic  Co., 
239  Fed.  659,  152  CCA  493;  Eegister  v. 
Harrell,  131  La.  983,  60  S  638  (amend- 
ment refused  after  jury  chosen); 
Naulty  V.  Mfg.  Co.,  178  App.  Div.  36, 
164  NYS  328;  Parker  v.  Eeal  Estate  Co., 
105  S.  C.  375,  89  SE  1068. 
[a]  Increasing  damages. — An  amend- 
ment offered  just  before  trial,  alleging 
increased  damages,  is  properly  refused 
where  the  plaintiff  has  all  the  time 
been  conversant  with  the  evidence 
upon  which  his  right  to  recover  the 
larger  sum  rests.  Shellman  v.  E.  Co., 
147  Ky.  526,  144  SW  1060. 
875-95  Tombigbee  Val.  E.  Co.  v. 
Howard,  185  Ala.  612,  64  S  338;  Archer 
&  Gosper  v.  Arnold-Henegar-Doyle  Co., 
18  Ga.  App.  588,  89  SE  1089;  Davis  v. 
S.,  30  Ida.  137,  163  P  373,  AnnCas 
1918D,  911;  Matheson  v.  Traveling 
Men's  Assn.,  180  la.  1019,  164  NW  194; 
Gray  v.  Sanborn,  178  la.  456,  159  NW 
1004;  Crockett  v.  Bkg.  &  T.  Co.,  174 
Ky.  409,  192  SW  487;  Polioastro  v. 
Sprague,  175  App.  Div.  417,  161  NYS 
912;  Brinberg  v.  Typewriter  Co.,  174 
App.  Div.  511,  161  NYS  226;  McLaugh- 
lin V.  E.  Co.,  174  N.  C.  182,  93  SE  748; 
Evenson  v.  Nelson  (N.  D.),  168  NW  36; 
Skudowitz  V.  Basha,  106  S.  C.  541,  91 
SE  868. 

876-96  O'Dell  n..  Ey.  Co.,  248  Fed. 
345^  Western  Coal  &  M.  Co.  v.  M 'Gal- 
ium, 237  Fed.  1003,  151  CCA  65;  Wat- 
ers V.  Guile,, 234  Fed.  532,  148  CCA 
298;  Chicago,  etc.  E.  Co.  v.  Nelson,  226 
Fed.  708,  141  CCA  464;  Lowy  v.  Eosen- 
grant,  196  Ala.  337,  n  S  439;  Twin 
Tree  Lumb.  Co.  v.  Ensign,  193  Ala.  113, 
69  S  525;  Kansas  City  Southern  E.  Co. 
r.  Leslie,  125  Ark,  516,  189  SW  171; 
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Butler  County  E.  Co.  v.  Exum,  124  Ark. 
229,  187  SW  329;  St.  Louis,  etc.,  Ry. 
Co.  V.  Cooper,  120  Ark.  595,  180  SW 
203j  Williams  v.  Youtz  (Cal.),  172  P 
383;  Gartlan  v.  Hooper  &  Co.,  177  CaJ. 
414,  170  P  1115;  Burr  v.  United  Eys., 
163  Cal.  663,  126  P  873;  Koch  v.  Wil- 
coxson,  30  Cal.  App.  517,  158  P  1048; 
Snyder  v.  Miller,  29  Cal.  App.  566,  157 
P  22;  Third  St.  Imp.  Co.  v.  McLelland, 
23  Cal.  App.  369,  137  P  1089;  San  Fran- 
cisco &  Suburban  H.  Bldg.  Soc.  v.  Leon- 
ard, 17  Cal.  App.  254,  119  P  405;  Blu- 
mer  v.  Mahew,  17  Cal'.  App.  223,  119 
P  202;  Huston  v.  Smelt.  &  E.  Co. 
(Colo.),  165  P  251;  Evans  v.  Kloeppe], 
72  ria.  267,  73  S  180;  Hartford  F.  Ins. 
Co.  V.  Brown,  60  Fla.  83,  53  S  838; 
Cady  V.  Keller,  28  Ida.  368,  154  P  629; 
Bell  V,  Coal  Co.,  272  111.  576,  112  NB 
311;  Chicago  &  S.  E.  Ey.  Co.  v.  Nat. 
Bk.,  26  Ind.  App.  600,  59  NE  43;  Brien 
V.  Ey.  Co.  (la.),  168  NW  901;  Dumont 
V.  Peet,  152  la.  524,  132  NW  955;  Pitt- 
man  &  Harrison  Co.  v.  Hayes,  98  Kan. 
273,  157  P  1193;  Angell  v.  E.  Co.,  97 
Kan.  688,  156  P  763;  Scott  v.  King, 
96  Kan.  561,  152  P  653;  German-Am. 
St.  Bank  v.  Badders,  96  Kan.  533,  152 
P  651;  Caldwell  County  v-  Durret 
Const. -Co.,  180  Ky.  594,  203  SW  291; 
Fort  V.  Wiser,  179  Ky.  706,  201  SW  7; 
Emmons  v.  Evans,  178  Ky.  180,  198  SW 
900;  Pikeville  v.  Dils,  175  Ky.  697,  194 
SW  918;  Harvey  v.  Eogera,  174  Ky. 
176,  191  SW  894;  Whittin'gton  v.  Saw. 
Co.,  142  La.  322,  76  S  754;  Hall  Pub. 
Co.  V.  MacLaughlin,  230  Mass.  534,  120 
NE  69;  Durfee  v.  Kelly,  228  Mass.  571, 
117  NE  907;  Darling  v.  M&nistee,  166 
Mich.  35,  131  NW  450;  Heuser  v.  E. 
Co.,  138  Minn.  286,  164  NW  984;  Klaus 
V.  Auto  &  B.  Co.,  131  Minn.  10,  154  NW 
508;  McGinnis  v.  McGinnis,  274  Mo. 
285,  202  SW  1087;  Haddaway  C.  C.  Co. 
V.  Co.  (Mo.  App.),  200  SW  104;  Haw- 
kins V.  Springfield,  194  Mo.  App.  151, 
186  SW  576;  Downs  v.  Cassidy,  47 
Mont.  471,  133  P  106,  AnnCas  1915B, 
1155;  S.  V.  Calhoun,  23  N.  M.  681,  170 
P  750;  Klasner  v.  Klasner,  23  N.  M. 
627,  170  P  745;  MoUoy  j;.  BriarclifE 
Manor,  217  N.  Y.  577,  112  NE  429; 
Nevins  v.  Brooklyn  Citizen,  171  App. 
Div.  643,  157  NYS  155;  National  Sur- 
ety Co.  V.  Seaieh,  171  App.  Div.  414, 
157  NYS -422;  Williams  &  Morford  Co. 
V.  Stokes,  158  NYS  89;  Allen  &  A. 
A.  E.  Co.  V.  Tract.  Co.,  154  NYS  934; 
Lichtenstein  v.  Konig,  142  NYS  541; 
Gilikin  v.  E.  Co.,' 174  N.  C.  137,  93  SE 


469;  Wood  v.  Pehrsson,  21  N.  D.  357, 
130  NW  1010;  Paulsen  v.  Modern  W. 
of  A.,  21  N.  D.  235,  130  NW  231;  Burr 
V.  Gordon  (Okl.),  173  P  527;  Shawnee- 
T.  T.  Co.  v.  Wollard,  54  Okl.  432,  153 
P  ll89;  Jones  v.  Kress  &  Co.,  54  Okl. 
194,  153  P  655;  Southwestern  B.  &  W. 
Co.  V.  Nat.  Bk.,  52  Okl.  422,  153  P  204; 
Lowenstein  v.  Holmes,  40  Okl.  33,  135 
P  727;  First  State  Bank  v.  Bridges, 
39  Okl.  355,  135  P  378;  West  v.  Eaw- 
don  (Okl.),  130  P  1160;  Merchants  & 
P.  Ins.  Co.  V.  Crane,  36  Okl.  160,  128 
P  260;  Herron  v.  Eumley  Co.,  29  Okl. 
317,  116  P  952;  Shawnee  v.  Slankard, 
29  Okl.  133,  116  P  803;  Pollock  v. 
Bk.,  86  Or.  324,  168,  616,  LEA1918B, 
402;  Domurat  v.  E.  &  Nav.  Co.,  66  Or. 
135,  134  P  313;  Taylor  v.  Carr,  125 
Tenn.  235,  141  SW  745,  AnnCasl913C, 
155;  Kanner  v.  Startz  (Tex.  Civ.),  203 
SW  603;  Pinchback  v.  Swasey  (Tex. 
Civ.),  194  SW  446;  Bender  v.  Bender 
(Tex.  Civ.),  187  SW  735;  Memphis  Cot- 
ton Co.  V.  Gist  (Tex.  Civ.),  179  SW 
1090;  Ablon  v.  Mere.  Co.  (Tex.  Civ.), 
179  SW  527;  Shay  v.  E.  Co.,  47  Utah 
252,  153  P  31;  Lipsett  v.  Dettering,  94 
Wash.  629^62  P  1007;  Barton  v.  Van- 
gesen,  91  Wash.  94,  157  P  215;  Stoner 
V.  Pryett,  91  Wash.  89,  157  P  213; 
Behne  v.  Stapish,  68  Wash.  204,  122  P 
1002;  Seymour  State  Bank  v.  Eettler, 
166  Wis.  450,  166  NW  40. 
[a]  Allowance  of  amendment  to  con- 
form to  proof,  discretionary  with  court 
Van  Doren  E.  &  C.  Co.  v.  Guardian  C. 
&  G.  Co.,  99  Wash.  68,  168  P  1124. 
877-97  Eobison  v.  Gull  (Utah),  173 
P  905. 

877-98     Paff    v.    Ottinger,     32     Cal. 
App.  439,  163  P  230;  Maston  v.  Lumb. 
Co.  (Okl.),  163  P  128;  Hines  v.  Meador 
(Tex.  Civ.),  193  SW  1111. 
878-99     Talley  v.  Harris  Quarries  Co., 
174  N.  C.  445,  93  SE  995. 
878-1     Cook   V.    Eealty    Co.,    20    Cal. 
App.  538,  129  P  801;  Pipe  &  C.  S.  Co. 
V.   Co.,   181    App.   Div.    317,    168    NYS 
740;  United  States  F.  &  G.  Co.  v.  Par- 
ker, 20  Wyo.  29,  121  P  531. 
879-2     Hodge   Tob.    Co.    v.    Whaley, 
166  Ky.  813,  179  SW  840;  Sweeney  i;. 
McKendall,  32  E.  I.  347,  79  A  940. 
879-4    Lake   E.   L.    Co.   v.   Chilinski, 
197  Mich.  214,  163  NW  929. 
879-5     Ames    v.    Sullivan,    235    Fed. 
880,  149  CCA  192;  Pell  City  Mfg.  Co. 
V.  Cosper,  172  Ala.  532,  55  S  214;  But- 
ler  County  E.   Co.  v.  Exum,  124  Ark. 
229,   187   SW  329;   Glougie  v.  Glougie, 
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174  Cal.  126,  162  P  118;  Koch  v.  Wil- 
coxon,  30  Cal.  App.  517,  158  P  1048; 
Dietrich  v.  Minas,  61  Ind.  App.  333, 
109  NE  930;  South  Covington,  etc.  K. 
Co.  V.  Moore,  170  Ky.  760,  186  SW  638; 
Southern  Real  Eat.  &  F.  Co.  v.  Surety 
Co.  (Mo.),  184  SW  1030;  Pickard  v. 
Detective  Agency  (Mo.  App.),  187  SW 
614;  Jennings  v.  Nat.  American  (Mo. 
App.),  179  SW  789;  Cauley  v.  Dunn, 
167  N.  C.  32,  83  SE  16;  Midland  Val. 
B.  Co.  V.  Eippe  (Okl."),  161  P  233; 
Thornton  v.  Goodman  (Tex.  Civ.)  185 
SW  926  i  Keppler  v.  Mfg.  Co.  (Tex. 
Civ.),  184  SW  353;  Fraser  v.  Nerney, 
89  Vt.  257,  95  A  501;  Barton  v.  Van- 
gesen,  91  Wash.  94,  157  P  215. 
[a]  Not  allowable. — Board  of  Comrs. 
«.  Dowdle,  136  La.  447,  67  S  324. 
879-6  White  v.  E.  Co.  (Del.),  103  A 
354;  Humphrey  v.  Smith,  142  Ga.  291, 
82  SE  885;  MoUoy  v.  BriarcliflE  Manor, 
217  N.  Y.  577,  112  NE  429;  Walrath 
V.  Ins.  Co.,  216  N.  Y.  220,  110  NE 
426;  Emery  v.  Nat.  Bk.,  32  N.  D.  575, 
15'6  NW  105;  Caruahau  Mfg.  Co.  r. 
Beebe-Bowles  Co.,  80  Or.  124,  156  P 
584;  Johnson  v.  Power  Co.,  79  Or.  403, 
155  P  375;  Kimball  v.  Fire  Belief,  79 
Or.  133,  154  P  5^8;  Fish  &  Hunter  Co. 
V.  Homestake  Co.,  27  S.  D.  221,  130 
NW  841,  amendment  after  evidence 
closed  treated  as  denied. 
880-7  Central  of  Ga.  E.  Co.  v.  De 
Loach,  18  Ga.  App.  362,  89  SE  433. 
880-8  Hart-Parr  Co.  v.  Alvin-Jap.  N. 
Co.  (Tex.  Civ.),  179  SW  697. 
880-9  Hinchcliffe  v.  Wenig  T.  Co., 
274  m.  417,  113  NE  707.  But  see 
Fanning  v.  Bogacki  (S.  C),  98  SE  137. 
880-10  King  v.  Gray,  189  Ala.  686, 
66  S  643;  Quinn  v.  E.  Co.,  253  Mo.  48, 
161  SW  820. 

880-12  Matthys  v.  Donelson,  179  la. 
1111,  '160  NW  944;  Board  of  Comrs.  v. 
Dowdle,  136  La.  447,  67  S  324. 
[a]  After  referee's  report,  etc. — Caro- 
lina Hdw.  Co.  V.  B.  &  T.  Co.,  169  N.  C. 
744,  86  SE  706. 

881-13  Neal  v.  Brick  &  T.  Co.,  151 
la.  690,  130  NW  398. 
881-14  Twin  Tree  Lumb.  Co.  v.  En- 
sign, 193  Ala.  113,  69  S  525;  Gunter  v. 
Sackett,  32  Cal.  App.  21,  161  P  994; 
Sweet  V.  Eichvale  Land  Co.,  29  Cal. 
App.  111.  154  P  608;  McMahon  v. 
Plumb,  90  Conn.  281,  96  A  958;  Chi- 
cago &  S.  E.  Ey.  Co.  V.  Fifth  Nat. 
Bank,  28  Ind.  App.  ^  600,  59  NE  43; 
Bly  «.  Pool  (Okl.),  159  P  511;  Lehni-n 
V.  Smith   (S.  D.),  168  NW  857;  Eosen- 


thyne  v.  Matthew  s-  McCulloch  Co. 
(Utah),  168  P  957.  But  see  Christen 
V.  Christen,  184  Ky.  822,  213  SW  189; 
Cross  V.  Flewellen  (Tex.  Civ.),  199  SW 
500. 

881-15'  Clinton  M.  Co.  v.  Bradford 
(Ala.),  76  S  74;  Memphis  Cotton  O. 
Co.  V.  Gist  (Tex.  Civ.),  179  SW  1090. 
882-16  Bruce  v.  Western  P.  &  S.  Co., 
177  Cal.  25,  169  P  660;  Harris  v.  Eob- 
inett,  34  Cal.  App.  282,  167  P  197; 
Lamb  v.  Howard,  145  Ga.  847,  90  SE 
63;  Calhoun  v.  Arnold,  21  Ga.  App.  37, 
93  SE  506;  McKenzie  v.  Mfg.  Co.,  21 
Ga.  App.  33,  93  SE  604;  Eobersou  v. 
Bennett,  20  Ga.  App.  590,  93  SE  297; 
Dunn  V.  Fairbanks-Morse  Co.,  19  Ga. 
App.  548,  91  SE  1005;  Knight  *-.  Forbes, 
19  Ga.  App.  320;  91  SE  445;  Bailey  v. 
Indianapolis  Abattoir  Co.  (Ind.  App.), 
118  NE  374;  Benge's  Admr.  v.  Fonts, 
174  Ky.  654,  192  SW  703;  Clark  v. 
Co.,  229  Massi  1,  118  NE  348;  Gross- 
man V.  Lewis,  226  Mass.  163,  115  NE 
236;  Broom  v.  Ey.,  115  Miss.  493,  76 
S  525;  Loveless  v.  Min.  Co.  (Mo.  App.), 
201  SW  375;  Staehlin  v.  Major  (Mo. 
App.),  199  SW  427;  Dockery  v.  Fair- 
banks-Morse Co.,  172  N.  C.  529,  90  SE 
501;  Golden  Rod  Milling  Co.  v.  Con- 
nell,  84  Or.  551,  164  P  688;  American 
Cotton  Oil  Co.  V.  Oil  Mill  Co.,  105 
S.  C.  317,  89  SE  1067;  Mills  v.  Bank 
(Tex.  Civ.),  208  SW  698;  Silver  Valley 
Horse  Co.  v.  Evans  &  Co.  (Tex.  Civ.), 
190  SW  794;  Rabinowitz  v.  Smith  Co. 
(Tex.  Civ.),  190  SW  197;  Bradbury  v. 
Nethercutt,  95  Wash.  670,  164  P  194. 
See  infra,  '925-62. 

882-17  Ross  V.  Clark  (Ala.),  76  8 
40;  Roberts  v.  Power  Co.,  78  N.  H. 
491,  102  A  537;  Corrick  v.  R.  Co.,  79 
W.  Va.  592,  91  SE  458. 
[a]  Addition  of  parties  permissible. 
Hayes  v.  Sanders  (Ala.  App.),  80  S 
682. 

882-18  Nashville  C.  &  St.  L.  E.  Co. 
V.  Produce  Co.  (Ala.),  74  S  350;  Butte 
Creek  Consol.  D.  Co.  v.  Olney,  173  Cal. 
697,  161  P  260;  Sargent  v.  Corey,  34 
Cal.  App.  193,  166  P  1021;  Douglaia  v. 
Nicholson,  140  La.  1098,  74  S  566; 
Police  Jury  v.  Martin,  140  La.  848,  74 
S  170;  McKinnon  v.  E.  Co.,  117  Me. 
239,  103  A  468;  Abernethy  v.  Halk,  139 
Minn.  252,  166  NW  218;  Longworth  v. 
Kavanaugh  (Mo.),  190  SW  315;  Holtz- 
elaw  V.  Q.  E.  Co.  (Mo.  App.),  190  SW 
91;  Otis  Elev.  Co.  v.  Home,  171  NYS 
463;  Hill  v.  Hotel  Co.,  175  App.  Div. 
421,   161   NYS  1085;   Cordusi  v.  Piani- 
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sani,  164  NYS  560;  Old  &  Wallace  v. 
Joseph  K.  Marquette,  183  App.  Div. 
583,  170  NYS  84;  Sofianopoulo  v.  To- 
bacco Co.,  182  App.  Div.  914.,  169 
NYS  222;  Adickes  v.  Chatham,  167  N. 
C.  681,  83  SE  748;  Clairinda  Tr.  &  Sav. 
Bk.  V.  Doty,  83  Or.  214,  163  P  418; 
Scott  V.  R.  Co.,  105  S.  C.  385,  89  SE 
1038;  Exporters'  &  T.  0.  &  W.  Co.  v. 
Wills  (Tex.  Civ.),  204  SW  1056;  Texas 
&  P.  E.  Co.  V.  Hughes  (Tex.  Civ.),  192 
SW  1091;  Irvine  v.  Barrett,  119  Va. 
587,  89  SE  904.  See  Ashland  Water- 
works Co.  V.  Ashland,  251  Fed.  492,  163 
CCA  486. 

883-20  Dundee  Woolen  Mills  v.  Edi- 
son, 17  Ga.  App.  245,  86  SE  414;  Roder 
V.  Nile*,  61  Ind.  App.  4,  111  NE  340; 
Leslie  v.  Mathwig,  131  Minn.  159,  154 
NW  951;  Williams  v.  May,  173  N.  C. 
•78,  91  SE  604;  Maltbie  v.  Gadd,  101 
Wash.  483,  172  P  557;  Smith  Sand  & 
Gravel  Co.  v.  Corbin,.  102  Wash.  306, 
173  P  16.  ' 

884-21  Granger  Co.  v.  Berkeley,  162 
NYS  680;  Fanning  v.  Bogacki  (S.  C), 

98  SE  137. 

884-22     Clark  v.  E.  Co.,  134  La.  440, 
64    8   281;    Pitzpatrick   «.   Fitzpatrick, 
131  Tenn.  54,  173  SW  444. 
884-23     First  Naf.  Bk.  v.  Gerry,  195 
111.  App.  513;   Cooper  v.  E.  Co.   (Va.), 

99  SE  606. 

884-24  Eoden  v.  Capehart,  195  Ala. 
29,  70  S  766;  Portland  F.  &  Mach.  Co. 
V.  Gibson,  184  Ind.  342,  111  NE  184; 
New  York  C.  &  H.  R.  E.  v.  Clarke, 
228  Mass.  274,  117  NE  322. 
885-26  Campbell  v.  Newton,  52  Okl. 
517,  518,  152  P  841. 
885-27  Boyd  v.  Auto.  Co.,  182  la. 
306,  165  NW  908. 

885-29  Ennis  v.  Ins.  Co.,  33  N.  D. 
20,  156  NW  234. 

885-31  Campbell  v.  Genshlea  (Cal.), 
180  P  336;  Denver  Omnibus  &  Cab  Co. 
V.  Gast,  54  Colo.  17,  129  P  233;  Wet- 
more  St.  Bk.  V.  Courter,  97  Ean.  178, 
155  P  27;  F.  T.  Justice  &  Co.  v.  Eogers, 
183  Ky.  466,  209  SW  344;  Carolina 
Hdw.  Co.  V.  B.  &  T.  Co.,  169  N.  C. 
744,  86  SE  706;  Elliott  v.  Coggswell, 
56  Okl.  239,  155  P  1146;  Leonard  v. 
E.  Co.,  259  Pa.  51,  102  A  279;  Ten- 
nessee Cent.  E.  Co.  v.  Brown,  125  Tenn. 
361,  143  SW  1129,  amendment  allowed 
after  motion  in  arrest  of  judgment, 
[a]  Six  months  after  judgment  taken 
by  default  in  divorce  proceeding  the 
court  may  allow  an  amendment  of  a 
clerical  error  in  the  complaint.     Eadie 


V.  Eftdie,  44  Mont.  391,  120  P  239,  Ann 
CasigfSB,  479. 

[b]  After  setting  aside  judgment. 
Sanford  v.  National  C.  J.  O.,  176  N.  C. 
443,  97  SE  384. 

886-32  Moeller  v.  Johnston, -91  Conn. 
23,  98  A  295;  Eeal  Estate  B.  &  T.  Co. 
17.  Locomotive  Wks.,  145  Ga.  105,  88 
SE  584;  Canavan  v.  Canavan,  17  N.  M. 
503,  131  P  493,  AnnCasl915B,  1064. 
887-34  S.  V.  Price,  175  N.  C.  804, 
95  SE  478;  Cross  v.  Flewellen  (Tex. 
Civ.),  199  SW  500;  Ft.  Worth  Ey.  Co. 
V.  Ballon  (Tex.  Civ.),  174  SW  337; 
Dickson  v.  Darnell,  98  Wash.  301,  167 
P  937;  Cook  v.  Casualty  Co.  (W.  ya.), 
95  SE  835. 

888-37  Deligny  v.  Furniture  Co.,  170 
N.  C.  189,  86  SE  980. 
888-38  Scott  V.  Pilipo,  23  Haw.  349. 
888-39  [a]  Wbere  pending  an  ap- 
peal from  a  probate  court,  a  rescript  is 
sent  down  suggesting  an  amendment  to 
the  petition,  the  justice  has  jurisdic- 
tion to  allow  the  amendment.  Thomp- 
son V.  Carruth,  220  Mass.  77,  107  NE 
395. 

888-40  Elk  Horn  Min.  Corp.  v.  Par- 
adise, 180  Ky.  572,  203  SW  291;  Thomp- 
son V.  Carruth,  218  Mass.  524,  106  NE 
159;  Bush  v.  Norman  (Mo.  App.),  199 
SW  721;  Peterson  v.  Hoftiezer,  39  S.  D^ 
416,  164  NW  1029;  Mills  v.  Bank  (Tex. 
Civ.),  208  SW  698;  Crockett  r.  Co.,  75 
W.  Va.  325,  83  SB  987. 

[a]  Where  declaration  has  been  held 
sufficient  by  appellate  court  on  re- 
mand, lower  court  cannot  order  plead- 
ing to  be  reformed  against  plaintiff's 
protest.  Davis  v.  Power  Co.,  68  Fla. 
127,  66  S  563. 

[b]  Demurrer  sustained  and  affirmed 
may  be  amended  after  remand.  Norris 
V.  Burnett,  108  Miss.  378,  66  S  748. 
889-42  Fisher  v.  Burks,  285  111.  290, 
120  NE  768;  Pyatt  v.  Eiley,  265  111. 
324,  106  NE  830;  Smith  Sand  &  Gravel 
Co.  V.  Corbin,  102  Wash.  306,  173  P 
16;  Seymour  State  Bank  v.  Eettler,  166 
Wis.  450,  166  NW  40.  See  Watterson 
V.  Owens  E.  C.  Co.  (Cal.  App.),  183 
P  816;  Mills  V.  Lumber  Co.,  148  Ga. 
23,  95  SE  698. 

890-43     Mills   v.   Bank    (Tex.    Civ.), 

208  SW  698. 

[a]     But  see  waiver. — Golden  v.  Eiver- 

side  C.  &  T.  Co.,  184  Ky.  200,  211  SW 

761. 

890-45     Obnet   v.   Bidder,   lOO   Misc. 

142,  166  NYS  171. 
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[aj  The  sufficiency  in  law  of  defenses 
sought  to  be  added  by  amendment  will 
not  be  determined  upon  the  hearing  of 
motion  to,  amend  unless  the  proposed 
defenses  are  obviously  frivolous.  State 
Bank  v.  Keshin,  Blitstein  &  Co.,  16d 
App.  Div.  974,  150  NYS  157. 
891-46  Wiggington  i:  R.  Co.,  51 
Colo.  377,  118  P  88. 
891-48  Plitt  V.  Illinois  Surety  Co., 
165  App.  Div.  973,  150  NYS  756,-  in 
New  York  the  motion  must"  be  accom- 
panied with  a  copy  of  the  pleading. 
892-49  Williams  v.  Youtz  (Cal.),  172 
P  383;  Baxter  v.  Riverside  Portland  C. 
Co.,  22  Cal.  App.  199,  133  P  1150;  Con- 
solidated Juehem,  etc.  Co.  v.  Old,  62 
Colo.  470,  163  P  78;  Cleveland,  etc. 
E.  Co.  V.  Cloud,  61  Ind.  App.  256,  110 
NE  81;  Johnson  v.  Electric  Park  A. 
Co.,  loO  la.  717,  130  NW  807;  Mc- 
Ginnis  v.  McGinnis,  274  Mo.  285,  202 
SW  1087.  Contra,  Central  of  Ga.  E. 
Co.  V.  Be  Loach,  18  Ga.  App.  362,  89 
SE   433. 

[a]  Delay  fatal. — ^A  motion  to  amend 
the  complaint,  made  on  the  d^y  the 
case  was  set  for  trial,  but  a  year  after 
the  complaint  was  filed,  is  properly  de- 
nied because  of  the  delay.  Scholle  v. 
Pinnell,  167  Cal.  90,  138  P  746.  See 
also  supra,  p.  878. 

892-51  Baxter  v.  Cement  Co.,  22  Cal. 
App.  199,  133  P  1150;  Goodwin  P.  Co. 
V.  Holton,  167  NYS  46;  Eodman  Imp. 
Co.  V.  Krabo  (App.  Div.),  171  NYS 
617. 

[a]  Effectual  character  of  amendment. 
That  the  proposed  amendment  would 
be  effectual  must  be  shown  by  the 
party  seeking  the  same.  Watters  v. 
Lyons,  188  Ala.  525,  66  S  436. 

[b]  In  Georgia  an  affidavit,  etc. 
Copeland  v.  McClelland,  12  Ga.  App. 
785,  78  SE  479. 

893-53  Eoberson  u.  Weaver,  145  Ga. 
626,  89  SE  769. 

894-55  [a]  The  source  of  attor- 
ney's information  must  be  stated. 
Goodwin  P.  Co.  v.  Holton,  167  NYS  46. 
894-56  Moliver  v.  Finegan,  175  App. 
Div.  180,  161  NYS  465;  Brinberg  v. 
Typewriter  Co.,  174  App.  Div.  511,  161 
NYS  226;  United  States  F.  &  G.  Co. 
*.  Nash,  20  Wyo.  65,  121  P  541,  124 
P  269.  But  see  Gaddis  v.  Grant  (Cal. 
App.),  179  P  410. 

[a]  Service  of  a  copy  of  an  amend- 
ment filed  by  leave  of  the  court  to 
avoid  a  ground  for  demurrer,  is  suffi- 


cient notice.  Barnes  v.  Carr,  65  Fla. 
87,  61   S  184. 

[b]  Curi&g  trial  term  notice  is  un- 
necessary in  some  states.  Carolina 
Hdw.  Co.  V.  B.  &  T.  Co.,  169  N.  C.  744, 
86  SE  706. 

894-5 T  Gaddis  v.  Grant  (Cal.  App.), 
179  P  410. 

[a]  No  seiTice  of  amendments  to  peti- 
tion need  be  made  upon  defendant. 
Pearson  v.  Jones,  18  Ga.  App.  448,  89 
SE  536. 

894-58  [a]  Necessity  of  order. 
Clark  f.  Ganson,  144  Ga.  544,  87  SE 
670. 

896-60  [a]  Failure  to  conform  to 
the  order  of  court  by  making  the 
amendment  in  black  ink  when  the  court 
ordered  it  made  in  purple  ink,  is 
waived  if  the  court  accepts  the  amend- 
ment as  made..  Clover  C.  Co.  v.  Diehl, 
1-83  Ala.  429,  63  S  196. 
896-61  King  v.  Gray,  189  Ala.  686, 
66  S  643;  Pike  v.  Zadig,  171  Cal.  273, 
162  P  923;  Catlin  v.  Grove  Co.  (Del.), 
105  A  666;  Tatum  B.  E.  E.  &  I.  Co. 
V.  McSweeney  (Fla.),  82  S  605;  State 
Bank  v.  Keshin,  Blitstein  &  Co.,  165 
App.  Div.  974,  150  NYS  157;  Plitt  v. 
Illinois  Surety  Co.,  165  App.  Div.  973, 
150  NYS  756. 

897-63  Abernethy  v.  Halk,  139  Minn. 
252,  166  NW  218;  Ensanian  v.  E.  Co., 
169  App.  Div.  842,  155  NYS  721 ;  ^tokes 
V.  Murray,  99  S.  G.  221,  83  SE  33. 
898-65  Aronson  v.  Baldwin,  178 
Mich.  565,  146  NW  206;  Bertman  v. 
Neisner,  177  App.  Div.  442,  164  NYS 
217. 

899-67  Catlin  v.  Oak  Grove  Co. 
(Del.),  105  A  666;  Shellman  v.  Ey. 
Co.,  147  Ky.  526,  144  SW  1060;  Cur- 
rent V.  Citizens  Bank,  16  N.  M.  642, 
120  P  307;  Hahl  v.  Davidson  (Tex. 
Civ.),  202  SW  792;  Dean  v.  Dean,  122 
Va.  513,  95  SE  431;  Behnec.  Stapish, 
68  Wash.  204,  122  P  1002. 
[a]  Failure  to  ask  for  continuance. 
No  error  can  be  predicated  upon  a 
failure  to  grant  a  continuance  as  a  con- 
dition of  amendment,  where  the  party 
did  not  ask  for  it.  Aronson  v.  Bald- 
win, 178  Mich.  565,  146  NW  206. 
899-68  Smith  v.  Luckenbaeh,  158 
App.  Div.  485,  143  NYS  592;  Moore 
V.  Weaving  Co.,  166  NYS  1067;  Sharp 
V.  Sharp,  145  NYS  386;  Vervaeke  v. 
Express  Co.,  230  Pa.  647,  79  A  764. 
900-70  Gaddis  v.  Grant  (Cal.  App.), 
179  P  410. 
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901-73  Bosek  v.  Ey.,  175  Mich.  8, 
]40  NW  978;  Apex  L.  Co.  r.  Litke, 
93  Misc.  353,  158  NTS  21;  Cremidas 
r.  Dallas,  91  Wash.  441,  157  P  1084. 
903-74  American  Exchange  Bank  v. 
Mitchell,  179  111.  App.  612;  American 
S.  Co.  V.  Kartowitz,  54  Mont.  92,  166 
P  685. 

[a]  Amendment  after  service  must  be 
filed.  City  Properties  Co.  v.  Meacham, 
33  Cal.  App.  696,  166  P  593. 
902-76  Current  v.  Citizens'  Bank,  16 
N.  M.  642,  120  P  307. 
902-78  Sterling  i:.  Marine  Bank,  120 
Md.  396,  87  A  697,  AnnCasl915A,  1219; 
Meredith  v.  Whillock,  173  Mo.  App. 
542,  168  SW  1061;  McKee  v.  Jolly 
(Okl.),  178  P  656. 

903-81  Scholls  V.  Finnell,  173  Cal. 
372,  159  P  1179. 

903-82     Limerick    Nat.    Bk.    v.    Jen- 
nesa,  116  Me.   28,  99  A   769;   Pople  v. 
Orekar,  22  N.  M.  307,  161  P  1110. 
903-83     Dashiell  i.  McGuire,  98  Kan. 
177,  157  P  409. 

903-84  Purser  v.  Eountree,  142  Ga. 
836,  83  SB  958;  Clark  r.  Ellingson,  35 
N.  D.  546,  161  NW  199;  Amerioan 
Indemnity  Co.  c.  Hdw.  Co.  (Tex.  Civ.}, 
191  SW  574;  Aransas  Pass  v.  Usher 
(Tex.  Civ.),  191  SW  157. 

[a]  A  construction  wiU  be  given  the 
amendment  which  will  save  it  from  be- 
ing held  repugnant  to  the  original  aver- 
ment. Wagnej  v-  Brady,  130  Tenn.  554, 
171  SW  1179. 

[b]  Facts  arising  after  ths  com- 
mencement of  an  action  should  not  be 
set  out  in  an  amended  pleading.  Mil- 
liken  V.  McGarrah,  164  App.  Div.  110, 
149  NYS  484. 

904-85  Watters  v.  Lyons,  188  Ala. 
525,  66  S  436. 

904-87  Taulbee  v.  Lewis,  156  Ky. 
721,  161  SW  1100. 

[a]  That  an  amended  answer  is  not 
verified  is  not  ground  for  refusing  it; 
opportunity  should, be  given  to  verify  it 
under  rule.  New  York  L.  Ins.  Co.  v. 
Long,  177  Ky.  445,  197  SW  948. 
904  88  [a]  Affidavit  denying  part- 
nership.— Plea  may  be  amended  by  fil- 
ing necessary  affidavit  denying  partner- 
ship. Dean  v.  Dean,  122  Va.  513,  95 
SB  431. 

[b]  Caption  may  be  corrected  by 
amendment.  St.  Louis  L.  E.  Co.  v.  John- 
son, 18  Ga.  App.  190,  89  SB  169; 
Georgia  F.  &  O.  Co.  v.  Johnson,  18  Ga. 
App.  281,  89  SE  344. 


905-89  Botwin  v.  Eose,  36  E.  1. 
147,  89  A  339. 

905-90  Clark  v.  E.  Co.,  134  La.  440, 
64  8  281;  Jones  v.  Citizens'  State 
Bank,  39  Okl.  393,  135  P  373;  Cotton 
V.  Eea,  106  Tex.  220,  163  SW  2. 
905-93  Nelson  v.  Chittenden,  53 
Colo.  30,  123  P  656,  AnnCasl914A,  1198. 
fa]  Not,  however,  where  a,  change  in 
the  caiiss  of  action  would  result  from 
the  amendment.  Holton  v.  HoUon,  64 
Or.  290,  120  P  532,  48  LEA  (NS)  779. 
906-96  Boyd  v.  Auto.  Co.,  182  la. 
306,  165  NW  908. 

Erratum.  —  Cross  -  reference  to  title 
"Parti's"  should  be  to  title  "Names." 
90e-97  Parke,  Davis  &  Co.  v.  By. 
System  (Mich.),  174  NW  145. 
Erratum.  —  Cross  -  reference  to  title 
' '  Compla-!nt  and  Petition  in  Code  Plead- 
ing" should  be  to  title  "Declaration 
and  Comolaint." 

907-98  Cabarrus  County  D.  Dist.  v. 
Bd.  of  Comrs.,  174  N.  C.  738,  94  SE 
530. 

907-1  See  Bremen  F.  &  M.  Works  v. 
Boswell,  22  Ga.  App.  434,  96  SB  182. 
907-2  Missouri,  K.  &  T.  E.  Co.  v. 
Wuif,  226  V.  S.  570,  33  Sup.  Ct.  135, 
57  L.  ed.  355;  Gibbs  v.  McCoy,  70  Pla. 
245,  70  S  86. 

908-3  Bruce  v.  Bruce,  144  Ga.  241, 
86  SE  1094. 

[a]  Substitution  of  heirs  for  original 
plaintiff.  Frost  v.  Smith,  148  Ga.  840, 
98  SE  471. 

909-6  McCormick  v.  Eobinson,  139 
Minn.  483,  167  NW  271;  Blair  v.  Hall 
(Mo.  App.),  201  SW  945. 
909-7  Zukowski  v.  Armour,  107  111. 
App.  663;  Wood  v.  Ins.  Co.,  96  Mich. 
437,  56  NW   8. 

909-8  Eoyal  Ins.  Co.  v.  Miller,  199 
U.  8.  363,  26  Sup.  Ot.  46,  50  L.  ed. 
226;  Winter-Loeb  G.  Co.  v.  Boykin 
(Ala.),  82  S  437;  Hall  v.  Terminal  Co., 
152  Ala.  262,  44  S  592;  Berry,  v.  Fer- 
guson, 58  Ala.  314;  Camp  Phosphate 
Co.  V.  Anderson,  48  Fla.  226,  37  S  722, 
111  AmStEep  77;  Grand  Lodge  K.  of 
P.  V.  Creswill,  128  Ga.  775,  58  SE  163; 
Lee  V.  Casey,  269  111.  604,  109  NE  1062; 
Stevens  v.  Terrel  's  Heirs,  3  Mon.  (Ky.) 
131;  Clark  v.  Anderson,  103  Me.  134, 
68  A  633;  Thillman  v.  Neal,  88  Md. 
525,  42  A  242;  Prather  Bug.  Co.  v.  E. 
Co.,  152  Mich.  582,  116  NW  376;  Clay 
County  L.  Co.  V.  AlcoTt,  88  Minn.  4, 
92  NW  464;  Eowzee  v.  Pierce,  75  Miss. 
846.  ?3  S  307,  65  AmSt  625,  40  LEA 
402;    Thompson  v.   Pinnell    (Mo.),    199 
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SW  1011;  Durrett  v.  E.  Co.,  20  N.  M. 
114,  146  P  962;  Robinson  v.  Thomas, 
131  App.  Div.  894,  115  NYS  921; 
Mostenbocker  v.  Elec.  Co.,  49  Ok].  304, 
152  P  82,  LEA1916B,  910;  Hume  v. 
Kelly,  28  Or.  398,  43  P  380;  Hazard  v. 
Durant,  9  E.  I.  602;  Noziska  v.  Aten, 
35  8.  D.  451, 152  NW  694,  AnnCasl916C, 
589;  Franklin  v.  Hays,  2  Swan  (Tenn.) 
521;  Wyman  v.  Wilcox  Est.,  63  Vt.  487, 
21  A  1103;  Yates  v.  LS,w,  86  Va.  117, 
9  SE  508.  See  Dow  v.  Jewell,  18 
N.  H.  340,  45  Am  Dec  371;  Salt  Lake 
V.  Golding,  2  Utah  319;  Welton  v. 
Hutton,  9  W.  Va.  339;  Orton  v.  Knab, 
3  Wis.  576. 
909-10    Kepley  v.  E.  Co.  (Mo.  App.), 

200  SW  750. 

910-12     Stefanson   v.  Plymouth,   262 

Pa.  206,  106  A  97. 

910-15     Blair   v.   Hall     (Mo.    App.), 

201  SW  945;  Barton  v.  Sutton  (Vt.), 
106  A  583;  Norfolk  S.  E.  Co.  v.  Green- 
wich Corp.,  122  Va.  631,  95  SE  389. 
910-16  Bentley  v.  Young,  147  Ga. 
373,  94  SE  221;-  Kent  v.  Wheeler  Coun- 
ty, 21  Ga.  App.  225,  94  SB  271. 
911-17  Scheeline  v.  Moshier,  172 
Cal.  565,  158  P  222;  Weinberger  v.  Ins. 
Co.,  81  N.  J.  L.  127,  79  A  542. 
911-18  Georgia  E.  &  B.  Co.  v.  Au- 
chinachie,  142  Ga.  513,  83  SB  127; 
King  V.  Oil  Mill,  141  Ga.  46,  80  SB 
290;  Succession  of  Vilez,  23  P.  E.  572; 
Commercial  S.  Co.  v.  Drug  Co.  (S.  C), 
96  SE  529;  Thornton  v.  Goodman  (Tex. 
Civ.),  185  SW  926;  S.  v.  Coleman,  71 
Wash.  15,  127  P  568;  Gauf  v.  Athletic 
Club,  151  Wis.  333,  139  NW  207. 

[a]  Or  grant  it. — Victor  Aiji.  Puel 
Co.  V.  Tomljanovich,  232  Fed.  662,,  146 
CCA  588. 

911-19  Western  N.  Union  v.  Judson, 
1  Ala.  App.  615,  55  S  1026;  Baxter  v. 
Cement  Co.,  22  Cal.  App.  199,  133  P 
1150;  Eeeg  v.  McArthur,  17  Cal.  App. 
203,  119  P  105;  Moeller  v.  Johnston, 
91  Conn.  23,  98  A  295;  Hardin  v.  Bk. 
of  Harlem,  145  Ga.  494,  89  SB  613; 
Harris  v.  Woodard,  142  Ga.  297,  82  SE 
902;  Carter  v.  Vinson,  17  Ga.  App.  469, 
87  SE  692;  Swift  v.  Moore,  15  Ga. 
App.  254,  82  SB  914;  Eiddle  v.  Steel 
Co.,  165  Ky.  800,  178  SW  1064;  France 
V.  R.  Co.,  156  Ky.  126,  160  SW  757. 

[a]  Where  there  is  no  merit  to  the 
proposed  amendment  the  court  may  dis- 
allow it.  Union  '  Marine  Ins.  Co.  v. 
Trans.  Co.,  186  Ala.  443,  65  S  78. 

[b]  Matters  already  adjudicated. 
Defendant   cannot  amend  so  as  to  set 


out  matters  already  passed  upon  in 
a  former  suit  between  the  same  parties. 
Miller  v.  Franklin,  14  Ga.  App.  180, 
80  SE  549. 

912-20  Jackson  v.  Greenville  C.  Co. 
(Tex.  Civ.),  202  SW  324. 
912-22  Silica  Brick  Co.  v.  Winsor, 
171  Cal.  18,  151  P  425;  Bank  of  Shasta 
V.  Boyd,  99  Cal.  604,  34  P  337;  Coopei 
V.  Trust  Co.,  147  Ga.  570,  94  SE  1006; 
Williamson  f.  White,  101  Ga.  276,  28 
SE  846,  65  AmSt  302;  Hoyt  v.  Beach, 
104  la.  257,  73  NW  492,  65  AmSt  461; 
Thigpen  v.  E.  Co.,  32  Miss.  347. 
[a]  If  amendment  is  inconsistent 
with  the  allegations  made  by  the  de- 
fendant in  the  answer  sought  to  be 
amended,  it  is  not  error  for  the  court 
to  refuse  the  application.  Engle  v. 
Legg,  39  Okl.  475,  135  P  1058. 
912-24  Standard  Bitulithic  Co.  v. 
Curran  (CCA),  256  Fed.  68;  Joyce  v. 
Eubin,  23  Ida.  296,  130  P  793;  State 
S.  &  E.  Co.  V.  Badger,  200  Mich.  104, 
166  NW  950;  Finley  v.  Armstrong,  117 
Miss.  289,  78  S  177;  Grace  v.  Floyd, 
104  Miss.  613,  61  S  694;  Stocking  v. 
Boyer,  70  Wash.  615,  127  P  194. 

[a]  To  sustain  an  instruction  court 
may  allow  a  pleading  to  be  amended  so 
as  to  obviate  an  objection  to  an  in- 
struction. Stuhr  V.  Tel.  Co.,  119  Minn. 
508,  138  NW  693. 

[b]  Proof  of  a  parol  settlement  of  fire 
insurance  with'  the  insured  is  not  a 
material  variance  from  a  petition  al- 
leging a  written  settlement,  and 
amendment  may  be  allowed  to  meet  it. 
Merchants  &  P.  Ins.  Co.  v.  Crane,  36 
Okl.  160,  128  P  260. 

[cj  It  is  not  error  to  refuse  an  amend- 
ment which  will  permit  the  party  re- 
questing the  same  to  introduce  evi- 
dence tending  to  establish  a  usage  or 
custom  which  contravenes  '  a  writteji 
contract  upon  which  the  cause  of  action 
is  predicated.  Drennan  v.  Warburton, 
33  Okl.  561,  122  P  17  9. 
913-25  State  Security  &  Eealty  Co. 
f.  Badger  200  Mich.  104,  166  NW 
950;  Stoking  v.  Boyer,  70  Wash.  615, 
127  P  194. 

913-27  O'Dell  v.  Ey.  Co.,  248  Fed. 
345;  Harris  v.  Egger,  226  Fed.  389,  141 
CCA  219;  Erie  E.  Cfo.  v.  Schmidt,  226 
Fed.  513,  140  CCA  655;  Bbner  G.  Min. 
Co.  V.  Min.  Co.,  210  Fed.  599,  127  CCA 
235;  Armour  &  Co.  v.  Arbuckle,  205 
Fed.  273,  123  CCA  435;  Lampkin  v. 
Eose  (Ala.),  73  S  896;  Mobile  L.  & 
E.   Co. -T.  Portiss,   195   Ala.   320,   70   8 
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136;  Williams  v.  Thweatt,  126  Ark. 
627,  190  SW  113;  Butler  County  E. 
Co.  u-  Exum,  124  Ark.  229,  187  SW 
329;  Eiohey  v.  Brinks,  100  Ark.  629, 
140  SW  129;  Bruce  v.  Western  P.  & 
S.  Co.,  177  Cal.  25,  169  P  660;  Fliek- 
inger  v.  Inv.  Co.,  172  Cal.  132,  155  P 
627;  Bowman  v.  Wohke,  166  Cal.  121, 
135  P  37,  AnnCasl915B,  1011;  Seeley 
V.  StoHz's  Ins.,  32  Cal.  App.  458,  163 
P  681;  Koch  V.  Wilcoxon,  30  Cal.  App. 
517,  158  P  1048;  Yates  v.  E.  Co.,  4 
Penne.  (Del.)  472,  82  A  27;  Trousdale 
V.  Wagon  Co.,  25  Ida.  180,  137  P  37a; 
Clopton  V.  Meeves,  24  Ida.  293,  133 
P  907;  Portland  F.  &  Mach.  Co.  v. 
Gibson,  184  Ind.  342,  111  NE  184; 
Dietrich  v.  Minas,  61  Ind.  App.  333, 
109  NE  93Q;  Curran  v.  Eyland,  174 
la.  20,  156  NW  162;  Ingebretsen  v, 
E.  Co.,  176  la.  74,  155  NW  327;  Welsh 
V.  Haleen,  167  la.  647,  138  NW  502; 
Mills  V.  Plynn,  157  la.  477,  137  NW 
1082  (petition  in  slander  amended  to 
conform  to  proofs);  Malone  v.  Jones, 
91  Kan.  815,  139  P  387,  LEA1915A, 
328;  Phillips  .County  Bank  v.  Lowe,  91 
Kan.  338,  137  P  930;  Charles  v.  Witt, 
88  Kan.  484,  129  P  140;  Shadwick  v. 
Smith,  147  Ky.  159,  143  SW  1027 
(amendment  setting  up  parol  contract 
extending  the  time  of  original  agree- 
ment); Title  Guaranty  &  S.  Co.  «. 
Com.,  146  Ky.  702,  143  SW  401; 
Charlesworth  v.  Express  Co.,  117  Me. 
219,  103  A  358;  Capitol  Traction  Co. 
V.  McKeon,  132  Md.  79,  103  A  314; 
Davis  V.  Buss  Mach.  Works,  175  Mich. 
61,  140  NW  986  (amendment  alleging 
that  plaintiflE's  ribs  were  broken,  al- 
lowed); Bosek  V.  Ey.,  175  Mich.  8,  14t) 
NW  978  (complaint  amended  so  as  to 
designate  the  nature  of  the  injury  sus- 
tained); Gates  V.  Beebe,  170  Mich.  107, 
135  NW  934;  Nilson  v.  Ey.  Co.,  117 
Minn.  528,  136  NW  280;  Baboock  v. 
Ey.  Co.,  117  Minn.' 434,  136  NW  275, 
AnnCasl913D,  924;  Merchants  &  P. 
Bank  v.  Smith,  107  Miss.  105,  64  S 
970;  Stone  v.  McConnell  (Mo.),  187 
SW  884;  Bush  v.  Norman  (Mo.  App.), 
199  SW  721;  MoGuire  v.  Wilson  (Mo. 
App.),  187  SW  612;  Hawkins  v.  Spring- 
field, 194  Mo.  App.  151,  186  SW  576; 
Eidgeway  v.  E.  Co.,  161  Mo.  App.  260, 
143  SW  532;  Cadwell  v.  Higginbotham, 
20  N.  M.  482,  151  P  315;  Sweeney  v. 
New  York,  225  N.  Y.  271,  122  NE 
243;  Pomerantz  v.  Polonsky  103  Misc. 
246,  170  NYS  43;  Genung  v.  Turner 
(App.  Div,),   177   NYS   119;   Eeiss   v. 


Shirt  Co.,  174  App.  Div.  181,  159  NYS 
1031;  Sondhelm  v.  Scalera,  161  NYS 
291;  Williams  &  Morford  Co.  v.  Stokes, 

158  NYS  89;  Fishman  v.  Baumstein, 
150  NYS  101;  Mora  v.  Kuntz,  173  NYS 
739;  Carolina  Hdw.  Co.  v.  Baleigh  B. 
&  T.  Co.,  169  N.  C.  744,  86  SE  706; 
Tilghman  v.  E.  Co.,  167  N.  C.  163,  83 
SE  315,  1090;  Ham  v.  Patterson,  5f 
Okl.  694,  160  P  924;  Pruitt  v.  Carter, 
52  Okl.  284,  152  P  1081;  Campbell  v. 
Newton,  52  Okl.  517,  152  P  841;  Har- 
nedy  v.  Del  Sesto  (E.  I.),  100  A  391; 
Boston  Floor  Mch.  Co.  v.  LoofE  (E.  I.), 
103  A  626;  Mims  v.  Jones,  107  S.  C. 
81,  91  SE  987';  Oehsenreiter  v.  Block 
(S.  D.),  173  NW  734;  Keppler  v.  Lumb. 
Mfg.  Co.  (Tel.  Civ.),  184  SW  353; 
Dobbs  V.  Bees,  49  Utah  270,  163  P 
255;   Straw   v.    Temple,   48    Utah    258, 

159  P  44;  Fraser  v.  Nerney,  89  Vt. 
257,  95  A  501;  Conrad  v.  Ellison-Har- 
vey Co.,  120  Va.  458,  91  SE  763, 
AnnCasl918B,  1171;  Standard  Paint 
Co.  V.  Vietor  &  Co.,  120  Va.  595,  91 
SE  752;  CKesapeake  &  O.  E.  Co.  v. 
Swartz,  115  Va.  723,  80  SE  568;  Adams 
■V.  Adams,  79  W.  Va.  546,  92  SE  463; 
S.  V.  Apfelbaeher,  167  Wis.  233,  167 
NW  244;  Mitchell  v.  Lyons,  163  Wis. 
399,  158  NW  70;  Callahan  v.  E.  Co., 
161  Wis.   288,  154  NW  449. 

[a]  Both  parties  entitled,  to  amend. 
Where  a  defendant  amended  his  answer 
to  conform  to  the  proofs  he  cannot  ob- 
ject to  the  plaintiff  amending  the  com- 
plaint to  conform  to  the  same  proof. 
Elgan  V.  Mohawk  M.  &  L.  Co.,  34  Nev. 
469,  125  P  693. 

[b]  Interstate  commerce. — Where  the 
proof  shows  that  the  defendant  rail- 
road was  engaged  in  interstate  com- 
merce at  the  time  of  the  accident,  the 
plaintiff  may  amend  so  as  to  base  his 
case  on  the  interstate  commerce  act. 
Vickery  v.  E.  Co.,  87  Conn.  634,  89  A 
277;  Gainesville  M.  Ey.  v.  Vandiver, 
141  Qa.  350,  80  SE  997;  Fernette  V. 
E.  Co.,  175  Mich.  653,  141  NW  1084, 
144  NW  834. 

[c]  The  withdrawal  of  defendants 
from  the  ease  does  not  affect  the  right 
of  plaintiffs  to  proceed  with  the  case 
and  to  amend  the  complaint  so  as  to 
conform  it  to  the  proofs.  Belknap 
Glass  Co.  V.  Kelleher,  72  Wash.  529, 
130  P  1123. 

914-2S     Merchants''  &  P.  Ins.  Co.  v. 
Crane,  36  Okl.  160,  128  P  260. 
915-30    Born  i;.  Castle,  22  Cal.  App. 
282,  134  P  347;  Atchison,.!.  &  S.  F. 
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E.  Co.  V.  Baldwin,  53  Colo.  426,  128 
P  453;  Holbert  v.  Keller,  161  la.  723, 
142  NW  962;  Underwood  v.  Fosha,  89 
Kan.  768,  133  P  866. 
915-31  Born  v.  Castle,  22  Cal.  App. 
282,  134  P  347;  Phillips  County  Bank, 
V.  Lowe,  91  Kan.  338,  137  P  930;  Zelig 
V.  Oyster  Co.,  61  Or.  535,  113  P  852, 
122  P  756;  Chesapeake  &  O.  E.  Co. 
V.  Swartz,  115  Va.  723,  80  SE  568. 
915-32  Atchison,'  T.  &  S.  F.  E.  Co. 
V.  Baldwin,  53  Colo.  426,  128  P  453; 
~^  Welsh  V.  Haleen,  157  la.  647,  138  NW 
502. 

916-35  Salyers  v.  U.  S.  (CCA),  257 
Fed.  255;  Stonewall  v.  Stone,  207  Fed. 
540,  125  CCA  139;  Southern  E.  Co.  v. 
Gadd,  207  Fed.  277,  125  CCA  21;  Pfoh 
V.  Porter,  23  Cal.  App.  59,  137  P  44; 
Mills  V.  Jackson,  19  Cal.  App.  695,  127 
P  655;  Florence  O.  &  E.  Co.  v.  Hiawatha 
O.,  G.  &  E.  Co.,  55  Colo.  378,  135  P 
454;  Dubois  v.  Bowles,  55  Colo.  312, 
134  P  112;  Shelinsky  v.  Foster,  87  Conn. 
90,  87  A  35,  AnnCasl914C,  10O7;  Han- 
Ion  V.  Glue  Co.,  53  Ind.  App.  504,  102 
NE  48;  Holbert  v.  Keller,  161  la.  723, 
142  NW  962;  Doty  v.  Shepard,  92  Kan. 
122,  139  P  1183;  Benfield  v.  Croson,  90 
Kan.  661,  136  P  262;  France  v.  E.  Co., 
156  Ky.  126,  160  SW  757;  Louisville  & 
N.  E.  Co.  V.  Waller  &  Co.,  154  Ky.  811, 
159  SW  590;  Abernethy  v.  Halk,  139 
Minn.  252,  166  NW  218;  Bradley  Co. 
V.  Little,  131  Minn.  179,  154  NW  948; 
Sandeen  v.  Lumb.  Co.,  45  Mont.  273, 
122  P  913;  Blakeslee  v.  Van  der  Slice, 
/  94  Neb.  153,  142  NW  799;  Molloy  v. 
Village,  217  N.  Y.  577,  112  NE  429; 
Mackenzie  v.  City  (Okl.),  178  P  483; 
Fulsom-Morris  C.  &  M.  Co.  v.  Mitchell, 
37  Okl.  575.  132  P  1103;  Coley  v.  John- 
son, 32  Okl.  102,  121  P  271;  Beard  v. 
Eoyal  Neighbors,  60  Or.  41,  118  P  171; 
Thornton  v.  Goodman  (Tex.  Civ.),  185 
SW  926;  Van  Doren  E.  &  C.  Co.  v. 
■Guardian  Co.,  99  Wash.  68,  168  P  1124. 
916-36  O'Dell  v.  Ey.  Co.,  248  Fed. 
345;  Delfosse  v.  Kendall,  283  111.  301, 
119  NE  346;  Sterling  v.  Bank,  120  Md. 
396,  87  A  697,  AnnCasl915A,  1219; 
Mercjiants  &  P.  Bank  v.  Norment,  115 
Miss.  409,  76  S  482;  Eobinson  &  Co.  «;. 
Stiner,  26  Okl.  272,  109  P  238;  Ball  v. 
Eankin,  23  Okl.  801,  101  P  1105. 
[a]  Limitations  on  discretion, — The 
only  limitation  upon  the  discretion  of 
the  court  in  allowing  amended  plead- 
ings is  that  they  must  be  in  further- 
ance of  justice  and  must  not  (•]]ann;e 
substantially     the     claim     or     defense. 


Moore  v.  Damron,  157  Ky.  799,  164  SW 
103. 

916-37  Walrath  v.  Fire  Ins.  Co.,  216 
N.  Y.  220,  110  NE  426;  Tabachnick  & 
Co.  V.  Linde  Co.  (App.  Div.),  176  NYS 
510;  N.  Y.  Lubricating  O.  Co.  v.  Oil 
Co.,  173  App.  Div.  628,  160  NYS  239; 
Branower  v.  Waldes,  173  App.  Div. 
676,  160  NYS  168;  Mullen  v.  Const.  Co., 
172  App.  Div.  499,  158  NYS  862;  Ham- 
mer V.  Independent  L.  &  W.  Co.,  159 
NYS  744;  Maclaren  v.  Kramer,  26  N. 
D.  244,  144  NW  85,  50  LEA  (NS)  714. 
916-39  Williams  v-  Hayes  (Ala. 
App.),  77  S.  915. 

916-40  Duffy  v.  Henderson,  155  la. 
117,  135  NW  573;  Finseth  v.  Scherer, 
138  Minn.  355,  165  NW  124;  Dudley 
V.  E.  Co.,  238  Mo.  184,  142  SW  338. 
917-41  [aj  After  ju«y  has  retired. 
Court  may  properly  refuse  to  allow 
the  answer  to  be  amended.  Moore  v. 
Damron,  157  Ky.  799,  164  SW  103. 
[b]  Amendment  after  instructions 
given. — Quinn  v.  E.  Co.,  253  Mo.  48,  161 
SW  820.  See  supra,  880-10. 
917-42  Elgan  ■;;.  Frances  Mohawk 
M.  &  L.  Co.,  34  Nev.  469,  125  P  693 
(amendment  allowed  after  decision 
and  before  judgmeii't);  Vervaeke  v. 
Express  Co.,  230  Pa.  647,  79  A  764; 
Monk  V.  Hurlburt,  151  Wis.  41,  138  NW 
59,  42  LEA  (NS)  535. 
917-43  Winfrey  v.  Clapp,  86  Kan. 
887,  122  P  1055;  O 'Toole  v.  Lowen- 
stein,  177  Mo.  4pp.  662,  160  SW  1016; 
Atlantic  Mills  v.  Superior  Court,  32  E. 
L  285,  79  A  577. 

918-45  Louisville,  etc.  Co.  v.  Lot- 
tich,  59  Ind.  App.  426,  106  NE  903 
(where  proof  does  not  relate  to  a  new 
or  different  cause  of  action,  or  give 
new  right  of  recovery,  or  where 
amendment  does  not  change  theory  of 
complaint) ;  Shuford-  v.  Life  Ins.  Co., 
167  N.  C.  547,  83  SB  821;  Harn  v. 
Patterson,  58  Okl.  694,  160  P  924.  Con- 
tra, McCaddon  v.  Central  Tr.  Co.,  182 
App.  Div.  846,  170  NYS  110. 
918-46  Atlantic,  G.  &  P.  Co.  v. 
Eealty  Co.,  156  App.  Div.  351,  142  NYS 
953;  Hathaway  v.  Arnold,  157  Wis.  22, 
145  NW  780. 

918-47  Parent  v.  Picotte  (CCA),  254 
Fed.  301 ;  LouisVille  &  N.  E.  Co.  v.  Mc- 
Coy, 177  Ky.  415,  197  SW  801;  Sween- 
ey V.  New  York,  225  N.  Y.  271,  122  NE 
243. 

919-50  Salyers  v.  IT.  S.  (CCA),  257 
Fed.  255;  Bruce  v.  Western  P.  &  3. 
Co.,  177  Cal.  25,  169  P  660;  Bowman  v. 
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Wohlke,  166  Cal.  121,  135  P  37,  AnnCaa 
1915B,  1011;  Born  v.  Castle,  22  Cal. 
App.  282,  134  P  347;  Southern  E.  Co. 
V.  Bunch,  22  Ga.  App.  42,  95  SE  323; 
Hyei  V.  Holmes  &  Co.,  12  Ga.  App.  837, 
79  SE  58;  Clopton  v.  Meeves,  24  Ida. 
293,  133  P  907;  Southwestern  P.,  etc. 
Co.  V.  Perkins,  90  Kan.  725,  136  P  324; 
Henry  Bickel  Co.  v.  Wright's  Admx., 
180  Ky.  181,  202  SW  672;  Patterson  v. 
Gore,  177  Mich.  591,  143  NW  643; 
Gerkin  v.  Brown  &  Sehler  Co.,  177 
Mich.  45,  143  NW  48;  Priebisch  v.  Ot- 
tenwess,  176  Mich.  476,  142  NW  762; 
Musser  v.  Musser,  92  Neb.  387,  138 
NW  599  (answer  amended  so  as  to 
omit  a  plea  of  fraud  and  threats  in 
obtaining  a  note) ;  Security  T.  &  S.  Bk. 
V.  Ravel,  24  N.  M.  221,  173  P  545; 
Adickes  v.  Chatham,  167  N.  C.  681,  83 
SE  748;  American  W.  Co.  v.  Gordon, 
40  Okl.  618,  139  P  123;  Fulsom-Morris 
C.  &  M.  Co.  V.  Mitchell,  37  Okl.  575, 
132  P  1103;  Merchants'  &  P.  Ins.  Co. 
v.  Crane,  36  Okl.  160,  128  P  260;  OfEutt 
V.  Wagoner,  30  Okl.  458,  120  P  1018; 
Nowatny  v.  Kehm,  39  S.  D.  279,  164  NW 
65;  Heitmiller  i,-.  Prall  (Wash.),  184  P 
334.  See  Cuthbert  v.  Gunn,  21  Ga. 
App.  442,  94  SE  637. 

[a]  An  accord  and  satisfaction,  when 
brought  out  in  the  evidence,  may  be 
set  up  in  the  answer  by  amendment. 
Engineering  Co.  v.  Beam,  23  Cal.  App. 
164,   137   P   624. 

[b]  "Claim"  as  used  in  the  statute 
allowing  an  amendment  to  conform  to 
the  proof  if  it  does  not  substantially 
change  the  claim  or  defense,  is  synony- 
mous with  "cause  of  action."  Loretto 
L.  &  B.  Soe.  V.  Garcia,  18  N.  M.  318, 
136  P  858. 

920-53  Nashville,  etc.  Ey.  v.  Tel. 
Co.,  142  Ga.  525,  83  SE  123;  Konner  v. 
S.,  180  App.  Div.  837,  168  NYS  345. 

Enatum. — The  title  cross-referred  to 
should  have  been  "New  Cause  of  Ac- 
tion or  Defense." 

[aj  If  no  cause  of  action  is  stated,  as 
distinguished  from  a  defectively  stated 
cause  of  action,  it  cannot  be  amended. 
ArkansEts  L.  Ins.  Co.  v.  Ins.  Co.,  109 
Ark.  130,  161  SW  136;  Vickery  t;.  E. 
Co.,  87  Conn.  634,  89  A  277.  But  see 
the  title  "New  Cause  of  Action  or  De- 
fense." 

920-54  Zeck  v.  Bowers  (la.),  171 
NW  673;  Plitt  v.  Surety  Co.,  165  App. 
Div.  973,  150  NYS  756  (upon  the  im- 
position of  proper  terms,  the  court 
may  allow  an  amendment  changing  the 


cause  of  action);  Weaver  Hdw.  Co.  v. 
Solomovitz  98  Misc.  413,  163  NYS  121, 
921-55  Woodward  v.  Fuller,  148  Ga. 
239,  96  SE  323. 

[a]  Discretionary  with  court.  Pritch- 
ard  V.  E.  Co.,  166  N.  C.  532,  82  SE  875. 

[b]  Additional  rent  installment  may 
be  included  by  amendment.  Gardner 
V.  Sittig  (Tex.  Civ.),  188  SW  731. 

[e]  Negligence. — Amendment  setting 
forth  diflferent  act  of  negligence  from 
that  contained  in  the  original  plead- 
ing, does  not  state  a  new.  cause  of  ac- 
tion. Bartley  v.  Ey.  Co.,  81  W.  Va. 
795,  95  SE  443. 

921-56  [a]  Amendments  before 
trial. — Eule  forbidding  amendments 
which  change  the  cause  of  action  does 
not  apply  to  amendments  made  before 
trial.  Bowman  v-  Bank,  115  Va.  463, 
80  SE  95. 

[b]  In  Texas  a  petition  may  be 
changed  by  amendment  so  as  to  set  up 
an  entirely  new  cause  of  action,  but 
the  party  amending  must  pay  the 
costs  up  to  the  time  of  the  amendment. 
Wiebusch  v.  Taylor,  64 -Tex.  53;  Mc- 
Lane  v.  Belvin,  47  Tex.  493,  502;  Eeed 
V.  Harris,  37  Tex.  167;  Irvine  v.  Bas- 
trop, 32  Tex.  485;  Connally  v.  Saun- 
ders (Tex.  Civ.),  142  SW  975. 
922-57  Melnick  v.  Atlanta,  147  Ga. 
525,  94  SE  1015;  Dumont  v.  Peet,  152 
la.  524,  132  NW  955;  Myers  v.  E.  Co., 
152  la.  330,  131  NW  770;  Trower  v. 
Eoberts,  30  Okl.  215,  120  P  617: 
[a]  An  amendment  to  declare  on 
parol  insurance  contract  is  permissible  \ 
where  the  original  declaration  was  on 
a  written  contract.  Struzewski  v.  Ins. 
Co.,  179  App.  Div.  318,  166  NYS  362. 
924-58  Porter  v.  New  York,  83  Misc. 
367,  145  NYS  938;  Wynnewoo^  Cot- 
ton Oil  Co.  V.  Moore,  54  Okl.  163,  153 
P  633. 

924-59  Irwin  v.  Coleman,  173  Ala. 
175,  55  S  492;  Southern  Ey.  Co.  v. 
Cooper,  172  Ala.  505,  55  S  211;  West- 
ern Ey.  V.  McPherson,  3  Ala.  App.  380, 
57  S  396  (amended  complaint  held  not 
to  constitute  a  departure) ;  Henry  v. 
Phillips,  163  Cal.  135,  124  P  837,- Ann 
Cas  1914A,  39  (introducing  an  allega- 
tion of  fraud  in  a  complaint  to  quiet 
title  held  proper) ;  Third  St.  Imp.  Co. 
V.  McLelland,  23  Cal.  App.  369,  137  P 
1089;  State  Bank  v.  Plummer,  54  Colo. 
144,  129  P  819;  Missouri  Pac.  Ey.  Co. 
V.  Atkinson,  23  Colo.  App.  357,  129  P 
566;  Adams  v.  American  A.  C.  Co. 
(Fla.),  82  S  850;   Southern  E.  Co.  v. 
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Fleming,  141  Ga.  69,  80  SE  325;  West- 
ern Union  Tel.  Co.  v.  Calhoun,  13  6a. 
App.  482,  79  SE  371  (correcting  name 
of  place  where  telegram  received,  held 
not  departure) ;  Pittman  r.  Hodges,  13 
Ga.  App.  25,  78  SE  688  (action  for 
goods  sold  and  delivered  cannot  be  con- 
verted by  amendment  into  an  action 
for  breach  of  a  contract  to  purchase 
plaintiff's  interest  in  a  partnership); 
Colozza  V.  Ey.  Co.,  182  111.  App.  89; 
Bankwitz  v.  Ey.,  182  111.  App.  55  (omit- 
ting a  charge  of  negligence  contained 
in  the  original  pleading,  does  not 
change  the  cause  "of  action) ;  Siegel  v. 
Thompson,  181  111.  App.  164  (amend- 
ment to  declaration  in  slander) ;  Eam- 
sey  V.  Bank,  156  Ky.  263,  160  SW  943 
(amendment  in  action  on  note  al- 
lowed) ;  Christina  v.  Cusimano,  129  La. 
873,  57  S  157  (amendment  to  complaint 
on  a  mortgage  note  held  not  to  change 
the  substance  of  the  demand) ;  Firos  v. 
Taylor,  116  Md.  69,  81  A  389  (amend- 
ment limiting  the  allegations  of  negli- 
gence to  particular  defendants) ;  Arn- 
old V.  Brechtei,  174  Mich.  147,  140  NW 
610  (amendment  reducing  the  amount 
of  land  claimed  in  ejectment) ;  Leon- 
ard V.  Leahy,  169  Mich.  406,  135  NW 
335  (amendment  describing  the  acci- 
dent more  fully) ;  Hudson  v.  E.  Co., 
173  Mo.  App.  611,  159  SW  9  (alleging 
new  facts  that  necessitate  new  evi- 
dence to  support  them  does  not  change 
the  cause  of  action) ;  Adcox  v.  Tel. 
Co.,  171  Mo.  App.  331,  157  SW  989; 
Knuckley  v.  E.  Co.,  45  Mont.  106,  122 
P  280;  McCarthy  v.  Mullen  (N.  J.  L.), 
82  A  933;  Duffy  v.  McKenna,  82  N.  J. 
L.  62,  81  A  1101  (amendment  in  action 
for  deceit  held  not  to  set  up  a  new 
cause  of  action);  Goldowitz  v.  Henry 
Kupfer  &  Co.,  84  Misc.  393,  146  NYS 
189;  Pollock  V.  Jordon,  22  N.  D.  132, 
132  NW  lOOO,  AnnCas  1914A,  1264; 
Gadsden  v.  Crafts  &  Co.,  175  N.  C.  358, 
95  SE  610,  LEA  1918E,  226;  Derr  Const. 
Co.  V.  Gelruth,  29  Okl.  538,  120  P  253 
(amendment  to  permit  proof  of  ex- 
penses for  medical  attendance) ;  Shaw- 
nee V.  Slankard,  29  Okl.  133,  116  P  803; 
Eick  V.  E.  Co.,  232  Pa.  553,  81  A  650 
(amendment  of  description  of  a  car 
allowed  in  action  for  injuries  from  de- 
fective car) ;  Hodges  v.  McGovern,  230 
Pa.  368,  79  A  636;  Atlantic  'Mills  v. 
Superior  Court,  32  E.  I.  285,  79  A  677; 
Miller  v.  Lumb.  Co.  (Tex.  Civ.),  143 
SW  970  (amendment  allowed  curing 
failure  to  allege  contract  price  of  at- 


torney's services);  Sowles  v.  Life  Ins. 
Co.,  85  Vt.  56,  81  A  98  (amendment  to 
a  declaration  held  to  set  up  a  new 
cause  of  action) ;  Nowell  v.  Transfer 
Co.,  63  Wash.  685,  116  P  287.  See 
title  "New  Cause  of  Action  or  De- 
fense." 

[a]  Defendant's  character  as  an  in- 
terstate commerce  carrier. — "It  was 
contended  that  by  the  allegation  that 
the  defendant  was  fengaged  in  inter- 
state commerce  at  the  time  of  the 
plaintiff's  injury,  the  amendment 
changed  the  cause  of  action  originally 
laid.  We  do  not  think  so.  The  cause 
of  action  was  the  injury  sustained  by 
the  plaintiff  in  the  negligent  operation 
of  the  specific  train  described  in  the 
petition.  The  time,  the  place  and  the 
manner  of  the  injury  were  not  varied. 
No  new  person  was  brought  into  the 
case,  and  the  only  added  fact  was  the 
character  of  the  business  in  which  the 
train  was  engaged."  Gainesville  M. 
Ey.  V.  Vandiver,  141  Ga.  350,  80  SE 
997. 

[b]  Judgment  on  one  bar  to  recovery 
on  other,  '  etc.  Southern  E.  Co.  v. 
Cooper,  172  Ala.  505,  55  S  211;  United 
States  H.  &  Ace.  Ins.  Co.  v.  Emerick, 
55  Ind.  App.  591,  103  NE  435. 

[c]  A  count  upon  an  account  stated 
may  be  added  by  amendment  to  a  com- 
plaint in  trover.  Gambill  v.  Type- 
writer Co.,  190  Ala.  36,  66  S  655. 

[d]  "Inconsistency  of  claims  for  li- 
ability, asserted  in  distinct  counts,  is 
not,  under  our  statutes,  the  test  either 
of  the  right  to  amend  by  interposing 
additional  counts  or  of  the  right  to 
effect  joinder  in  one  action  in  dis- 
tinct counts.  If  the  cause  of  action 
asserted  in  distinct  counts  is  related 
in  transaction  or  subject-matter  as  the 
quoted  statutes  provide,  no  error  can 
be  predicated  of  the  allowance  of 
amendments."  Gambill  v.  Typewriter 
Co.,  190  Ala.  36,  66  S  655. 

[e]  Striking  out  one  cause  of  action. 
A  party  who  has  joined  an  action 
sounding  in  tort  with  an  action  sound- 
ing in  contract  may  amend  by  elim- 
inating either  remedy.  Dowdy  v.  Calvi, 
14  Ariz.  148,  125  P  873. 

ff]  Work  and  labor  to  mechanic's 
lien. — Where  plaintiff  was  permitted  to 
file  an  amended  complaint  changing  the 
action  from  assumpsit  for  work  and 
labor  done  to  one  on  a  mechanic's  lien, 
the  court  said:  "We  do  not  think 
that  in  strictness  the  amendment  which 
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was  made  .  .  .  did  change  the  cause 
of  action.  It  only  changed  the  rem- 
edy; .  .  .  'but  the  cause  of  action,' 
or  in  other  words  the  labor  performed 
and  materials  furnished  .  .  .  were  the 
same."  Lackner  v.  Turnbull,  7  Wis. 
105. 

[g]  Replacing  creditor  as  plaintiff  by 
a  trustee  In  bankruptcy  and  adding 
mat.ter  to  show  trustee's  right  to  sue 
does  not  state  a.  new  cause  of  action. 
Van  Camp  v.  McCulley,  89  Ohio  1,  104 
NE  1004. 

[h]  Setting  up  estoppel. — An  amend- 
ment to  complaint  setting  up  an  estop 
I>el  against  one  of  the  defendants  in 
replevin,  is  proper,  where  such  amend- 
ment will  meet  the  proof.  Mills  v. 
Jackson,  19  Cal.  App.  695,  127  P  655. 
[i]  Grounds  of  recovery. — Amend- 
ments merely  tending  to  enlarge  the 
grounds  for  the  recovery  of  damages 
do  not  introduce  a  new  cause  of  action. 
TruckeeEiverG.  E.  Co.  v.  Benner,  211 
Ted.  79,  127  CCA  503. 
[j]  Kew  cause  of  action  in  counter- 
claim.— A  defendant  may  not  as  a  mat- 
ter of  right  introduce  a  new  cause  of 
action  by  way  of  counterclaim  by 
means  of  a  trial  amendment.  Candel- 
aria  v.  Miera,  18  N.  M.  107,  134  P  829. 
[k]  A  cause  of  action  in  partition 
may  be  added  by  amendment  to  a  peti- 
tion in  ejectment.  Hanson  v.  Hanson, 
86  Kan.  622,  122  P  100. 
[1]  Other  slanderous  words  of  the 
same  general  character  may  be  charged 
by  amendment  in  a  complaint  for  slan- 
der. Trower  v.  Roberts  SO.Okl.  215, 
120  P  617.  ' 

[m]  Changing  the  character  in  which 
plaintiff  is  maintaining  the  action  is 
not  objectionable  where  the  facts  war- 
rant it.  Thus  a  party  suing  in  his 
representative  capacity  may  amend  so 
as  to  declare  in  his  individual  capacity. 
Hardy  v.  "Woods,  33  S.  D.  416,  146  NW 
568. 

,[n]  Proof  not  identical. — Although 
proof  necessary  to  sustain  the  one  com- 
plaint is  not  entirely  identical  with 
that  required  by  the  other,  the  amend- 
ment may  be  allowed,  where  both 
pleadings  have  the  same  object  in  view. 
Born  V.  Castle,  22  Cal.  App.  282,  134 
P  347. 

[o]  Setting  up  a  different  contract. 
Where  the  petition  counts  solely  on 
the  execution  and  failure  to  pay  a 
promissory  note  it  may  not  be  amended 
so  as  to  count  on  money  had  and  re- 


ceived or  money  paid  for  the  use  and 
benefit  of  defendant.  Mineral  Belt 
Bank  v.  Lead  &  Z.  Co.,  173  Mo.  App. 
634,  158  SW  1066. 

[p]  Perfecting  original  complaint. 
An  amendment  which  merely  perfects 
the  allegations  of  the  cause  stated  in 
the  original  complaint  is  not  objection- 
able. Steeley  v.  Lumb.  Co.,  165  N.  C. 
27,  80  SB  963. 

[q]  An  action  under  the  federal  em- 
ployers' liability  act  may  be  changed 
before  trial  to  one  under  the  state  law. 
Midland  Val.  B.  Co.  v.  Ennis,  109  Ark. 
206,  159  SW  214. 

[r]  In  ejectment  errors  in  the  descrip- 
tion may  be  corrected  by  amendment 
so  long  as  the  amended  pleading  does 
not  relate  to  different  property.  Brown 
V.  Loeb,  177  Ala.  106,  58  S  330. 
[a]  Different  prosecutions. — A  com- 
plaint for  malicious  prosecution,  alleg- 
ing a  prosecution  before  "K"  a  clerk, 
cannot  be  amended  so  as  to  set  up  a 
prosecution  before  "O"  a  justice  of 
the  peace.  Hanchey  v.  Brunson,  175 
Ala.  236,  56  S  971,  AnnCas  1914C,  804. 
[t]  Changing  description  of  a  lot 
An  amendment  of  a  complaint  charging 
a  wrongful  obstruction  of  a  street,  by 
changing  the  description  of  the  lot 
alleged  to  have  been  'damaged  does  not 
introduce  a  new  cause  of  action.  Bar- 
anco  V.  Term.  Co.,  175  Ala.  146,  67  S 
434. 

[u]  "The  test  is  whether  the  proposed 
amendment  is  a  different  matter  or 
the  same  matter,  laid  in  different  ways, 
to  meet  the  varying  phases  of  the  tes- 
timony and  thus  prevent  a  variance 
between  the  allegations  and  the  proof .  "^ 
Elmore-Quillan  &  Co.  v.  Cunningham,  4 
Ala.  App.  650,  58  S  1004. 
[v]  An  allegation  of  residence  in- 
serted in  a  complaint  for  divorce  sub- 
stantially changes  the  cause  of  action 
and  is  not  permissible.  Holton  v.  Hel- 
ton, 64  Or.  290,  129  P  532,  48  LEA 
(NS)  779. 

fw]  Changing  character  of  goods  In 
replevin. — Replevin  for  specific  prop- 
erty cannot  be  amended  so  as  to  set 
up  a  claim  for  a  specific  sum  wrong- 
fully collected  for  plaintiff.  Kansas 
City  S.  Ey.  v.  Tonn,  102  Ark.  20,  143 
SW  577. 

[x]  Changing  description  of  parties. 
There  is  no  new  cause  of  action  im- 
troduced  by  an  amendment  which  di- 
scribes  the  plaintiffs  as  co-partners, 
whereas    the     original     complaint    de- 
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scribes  them  as  individuals.  Ahlers  v. 
Smiley,  163  Cal.  200,  124  P  827. 
925-60  Erratum. — The  title  cross- 
referred  to  should  have  been  "New 
Cause  of  Action  or  Defense." 
Adding  new  counts. — See  the  title 
"Several  Counts." 

925-61     Erratum. — The     title     cross- 
referred    to    should    have    been    "New 
Cause  of  Action  or  Defense." 
In  equity. — See   the   title    "Bills   and 
Answers." 

925-62  Twin  Tree  Lumb.  Co.  v.  En- 
sign, 193  Ala.  113,  69  S  525;  Louisville 
&  N.  E.  Co.  V.  Laney,  14  Ala.  App. 
287,  69  S  993;  Chicago  &  S.  E.  Ey.  Co. 
V.  Bank,  26  Ind.  App.  600,  59  NE,43; 
Foster  v.  Connecticut  Eiver  T.  Co.,  223 
Mass.  528,  112  NE  226;  Lombard  v. 
Maguire-Penniman  Co.,  78  N.  H.  110, 
97  A  892;  Williams  &  Morford  Co.  v. 
Stokes,  158  NYS  89;  Patterson's  Admr. 
V.  Modern  Woodmen  of  A.,  89  Vt.  305, 
95  A  692. 

925-63  Bailey  v.  Jndianapolis  Abat- 
toir Co.  (Ind.  App.),  118  NE  374; 
Abernethy  v.  Halk,  139  Minn.  252,  166 
NW  218. 

[aj  A  count  In  case  may  by  amend- 
ment be  substituted  in  a  declaration  in 
assumpsit.  Sanborn  v-  E.  E.,  76  N.  H. 
65,  79  A  642. 

926-64  [a]  From  replevin  to  con- 
version.— "Even  though  the  action 
were  for  recovery  of  possession  instead 
of  conversion,  yet  to  penalize  plaintiff 
by  dismissing  the  action,  instead  of 
permitting  an  amendment,  would  be  in- 
consistent with  the  spirit  of  our  re- 
formed procedure,  which  demands  a  dis- 
regard of  technicalities  when  they  in 
no  way  affect  the  substantial  rights  of 
parties."  Missouri  Eiver  Transp.  Co. 
V.  E.  Co.,  34  S.  D.  1,  147  NW  82. 

[b]  Money  had  and  received  to  statu- 
tory action. — A  complaint  against  a 
sheriff  for  money  had  and  received  may 
be  amended  so  as  to  set  out  an  action 
under  a  statute  which  makes  officers  li- 
able in  a  certain  penalty  for  charging 
more  for  any  service  than  the  law  al- 
lows. Kerwin  v.  Albrecht,  155  Wis. 
699,  145  NW  205. 

[c]  Express  contract  to  quantum 
meruit. — (1)  An  amendment  to- a  com- 
plaint which  declares  on  an  express 
contract,  making  it  one,  counting  on  a 
quantum  meruit  states  a  new  cause  of 
action,  and  is  not  permissible.  Jack- 
son V.  Blair  (Tex.  Civ.),  165  SW  522. 
(2)   But   where  all   the  necessary   ele- 


ments of  a  quantum  meruit  are  exhib- 
ited in  the  original  complaint  counting 
upon  an  express  contract,  an  amend- 
ment adding  a  count  in  quantum  me- 
ruit, does  not  introduce  a  new  cause 
of  action.  Merchants'  C.  Agency  v. 
Gopcevic,  23  Cal.  App.  216,  137  P  609. 

[d]  Beducing  amount  claimed  in  a 
complaint  upon  an  express  contract  to 
that  part  of  the  entire  compensation 
represented  by  work  actually  performed 
does  not  change  the  action  to  one  on 
a  quantum  meruit.  The  contract  con- 
tinues to  be  the  foundation  of  the 
action  and  the  amendment  enables 
plaintiff  to  state  the  proper  measure 
of  damages.  Saner  t.  School  Dist.,  243 
Pa.    294,    90   A   150. 

[e]  Equity  to  law. — "It  must  be  con- 
ceded that  the  plaintiff,  in  the  first 
place,  might  have  brought  his  action 
at  law.  The  facts  upon  which  the 
equity  and  the  law  action  are  founded 
are  substantially  the  same.  The  dif- 
ference practically  is  in  the  prayer  for 
relief."  Amendment  allowed.  Eohr- 
bach  V.  Hammill,  162  la.  131,  143  NW 
872;  Kerr  v.  Whitney,  224  Mass.  120, 
112  NE  6T)9.  But  see  Byrne  v.  Mc- 
Keachie,  29  S.  D.  476,  137  NW  343. 

[f]  Law  to  equity. — "Under  the  stat- 
ute in  relation  to  amendments,  we  have 
no  hesitation  in  holding  that  a  party 
is  not  estopped  by  bringing  an  action 
at  law  from  amending  his  pleadings 
before  the  case  has  finally  been  sub- 
mitted to  the  court,  so  as  to  change  it 
into  an  action  in  equity.  We  feel  con- 
fident that  the  universal  practice  is  in 
accord  with  this  view."  Barnes  v. 
Ins.  Co.,  75  la.  11,  39  NW  122,  9  AmSt 
450.  See  also  King  v.  Livingston  Mfg. 
Co.,  180  Ala.  118,  60  S  143. 

[g]  Case  to  covenant.— A  party  who 
has  mistakenly  brought  his  action  in 
case  may  upon  motion  amend  the  form 
to  that  in  covenant.  Eby  v.  Concord 
Heights  Co.,  4  Boyce  (Del.)  481,  90  A 
40. 

[hj  Common  counts  added  to  trover. 
A  complaint  containing  a  count  in 
trover  may  be  amended  by  adding  the 
common  counts  under  the  statute.  Gam- 
bill  V.  Typewriter  Co.,  190  Ala.  36,  66 
8  655. 

[i]  Tort  to  contract. — Where  having 
an  election  to  sue  in  contract  or  in 
tort,  plaintiff  proceeds  in  tort,  the 
court  cannot  change  the  complaint  to 
one  in  contract.  Frankel  v.  Dinitz,  83 
Misc.  124,  144  NYS  770. 
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[j]  ForciMe  entry  and  detainer  to 
equity,  not  permissible.  S.  ex  rel.  Ship- 
yards Co.  V.  Superior  Court,  102  Wash. 
215,  172  P  826. 

927-65  Hoffman  v.  Pacific  C.  C.  Co. 
(Cal.  App.),  173  P  776;  International 
&  G.  N.  By.  Co.  V.  Eeed  (Tex.  Civ.), 
203  SW  410;  Lockin  v.  Johnson  (Tex. 
Civ.),  202  SW  168;  Youngs  v.  Wegner, 
157  Wis.  489,  146  NW  803. 
927-66  Southern  Ey.  Co.  v.  Hanby, 
183  Ala.  255,  62  S  871;  Tennessee,  etc. 
E.  Co.  V.  Barker,  6  Ala.  App.  413,  60 
S  486;  Bray  v.  Lowery,  163  Cal.  256, 
124  P  1004;  Snyder  v.  Miller,  29  Cal. 
App.  566,  157  P  22;  Wende  v.  E.  Co., 
271  111.  437,  111  NE  275;  Second  Nat. 
Bank  v.  Clancy,  178  111.  App.  427;  Jones 
V.  Chatfield  &  W.  Co.,  60  Ind.  App.  265, 
110  NE  661;  Johnson  v.  Bank,  57  Ind. 
App.  348,  107  NE  35;  Cincinnati,  etc. 
E.  Co.  V.  Goode,  163  Ky.  60,  173  SW 
329;  Olivier,  Voorhies  &  Lowr«y  v. 
Majors,  133  La.  764,  63  S  323;  McGee 
V.  McGee,  161  Mo.  App.  40,  143  SW  77; 
Ben  Kress  Nursery  Go.  v.  Nursery  Co., 
45  Mont.  494,  124  P  475;  Maytham  «. 
Parker,  81  Mise.  400,  142  NYS  582; 
Zagier  v.  Zagier,  167  N.  C.  616,  83  SE 
913;  Everding  v.  Lumiser  Co.,  86  Or. 
239,  168  P  304;  Neri  v.  Rhode  Island 
Co.  (E.  I.),  107  A  84;  Sweeney  v.  Mc- 
Kendall,  32  E.  I.  347,  79  A  940;  Cambio 
V.  Ibello,  32  E.  I.  307,  79  A  789;  Hughes 
V.  Life  Ina.  Co.  (Tex.  Civ.),  164  SW 
898;  Bobbins  v.  Wyman,  Partridge  & 
Co.,  75  Wash.  617,  135  P  656;  Sharer 
V.  Security  Tr.  Co.  (W.  Va.),  97  SE 
290;  Kinder  v.  Boomer  Coal  &  Coke 
Co.  (W.  Va.),  95  SE  580. 
[a]  The  original  pleading  is  not  super- 
seded for  all  purposes. — In  _  determining 
the  questions  when  the  cause  of  action 
was  commenced  and  whether  a  new 
or  different  cause  of  action  was  intro- 
duced by  way  of  amendment  the  orig- 
inal pleading  may  be  considered.  Eed- 
ington  V.  Cornwell,  90  Cal.  49,  61,  27 
P  40;  Sehnert  v.  Schipper,  168  111. 
App.  245;  George  B.  Swift  Co.  v.  Gay- 
lord,  126  111.  App.  281. 
fb]  Abandonment  of  original  plead- 
ings.— A  trial,  amendment  which  omits 
all  reference  to  the  sureties  on  the  se- 
questration bond,  does  not  operate  as 
an  abandonment  of  former  pleadings, 
so  as  to  render  the  sureties  no  longer 
necessary  parties  for  disposition  by  the 
judgment.  Bushong  v.  Aldersori  (Tex. 
Civ.),  143  SW  200. 
[c]    Effect    on    objectloua. — Flynn    v. 


McLaughlin,  173  App.  Div.  368,  159 
NYS  442. 

928-67    Chesapeake   &  O.  E.   Co.  v. 
Cooper,  168  Ky.  137,  181  SW  933. 
928-69     Adams  ?;.  E.  Co.,  142  Ga.  497, 
83  SB  131;  Eogers  v.  Crawford,  22  N. 
M.  671,  167  P  273. 

928-70  Cornelssen  v.  Harman,  103 
Kan.  624,  176  P  141. 
929-71  Eudolph  v.  Holmes  (Ala.),  78 
S  839;  Neill  v.  Bank  (Ala.),  78  S  73; 
Goss  V.  Weiman  &  Co.,  5  Ala.  App.  404, 
59  S  364;  Dieckmann  v.  Merkh,  20  Cal. 
App.  655,  130  P  27;  Allen  v.  E.  Co. 
(Del.),  102  A  985;  Chariton  Nat.  Bank 
V.  Whicher,  163  la.  671,  145  NW  299; 
Lantry  Contr.  Co.  v.  Ey.  Co.,  102  Kan. 
799,  172  P  527;  Cincinnati,  etc.  E.  Co. 
V.  Goode,  163  Kv.  60,  173  SW  329;  S. 
V.  Taylor,  200  Mo.  App.  333,  206  SW 
247;  Ter.  v.  Woolsey,  35  Okl.  545,  130 
P  934. 

[a]  An  amended  answer  relates  back 
and  takes  effect  as  of  the  time  the 
original  answer  was  filed.  First  Nat. 
Bank  i;.  Hinge,  186  Ala.  405,  64  S  957. 
929-72  Milauskis  v.  Terminal  B. 
Assn.  of  St.  L.,  286  111.  547,  122  NE 
78;  Davis  v.  St.  Paul  C.  Co.,  286  HI. 
64,  121  NE  181;  Baker  v.  Galbreath 
(Tex.  Civ.),  211  SW  626;  Meinshausen 
v..  Brew.  Co.,  133  Wis.  95,  113  NW  408, 
13  LEA  (NS)  250. 

929-73  Hebert  v.  Byron  Jackson  I. 
Wks.  (Cal.  App.),  178  P  550;  Houlihan 
V.  Sulzberger  &  Song  Co.,  282  111.  76, 
118  NE  429;  Lantry  Contracting  Co.  v. 
Ey.  Co.,  102  Kan.  799,  172  P  527;  Cin- 
cinnati, etc.  E.  Co.  V.  Goode,  163  Ky. 
60,  173  SW  329;  Nash  v.  Ey.  Co. 
(Minn.),  169  NW  540;  Continental  Ins. 
Co.  V.  Norman  (Okl.),  176  P  211;  Hen- 
derson V.  Beggs  (Tex.  Civ.),  207  SW 
565;  Pope  v.  Ey.  Co.  (Tex.),  207  SW 
514;  International  &  G.  N.  By.  Co.  v. 
Eeed  (Tex.  Civ.),  203  SW  410. 
930-74  [a]  ImpUed  withdrawal  of 
admissions. — Where  a  defendant  in  his 
original  answer  makes  no  reference  to 
certain  paragraphs  in  the  petition, 
containing  material  averments,  an 
amendment  to  the  answer  expressly 
denying  such  paragraphs  is  a  sufficient 
joinder  of  issue  thereon,  although 
there  is  in  the  amendment  no  with- 
drawal of  the  admissions  of  the  para- 
graphs in  the  original  answer,  implied 
from  the  failure  to  answer  them. 
Moore  v.  Mtg.  Co.,  13  Ga.  App.  64,  78 
SE  1097. 
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930-75  Hartley  v.  Ey.  Co.,  81  W. 
Va-  795,  95  SE  443. 

930-76  [a]  Refiling  pleas.— An 
amendment  to  a  complaint  striking  out 
a  particular  count  does  not  require  the 
refiling  of  pleas  addressed  to  each  sep- 
arate count  left  in  the  complaint.  Doss 
V.  Wadsworth  Bed  Ash  C.  Co.,  185  Ala. 
597,  64  S  341. 

"[b]  Eight  to  answer  whole  petition. 
An  amendment  will  not  authorize  an 
answer  to  the  whole  petition  unless  it 
materially  changes  the  cause  of  action. 
Brooke  v.  Bank,  141  Ga.  493,  81  SE  223. 
[cj  Amendment  after  trial,  to  con- 
form to  proof,  need  not  be  denied  by 
answer,  for  the  amendment  is  deemed 
denied.  Bryant  v.  Whitney  (Cal.),  174 
P  32. 


AMICABLE  ACTIONS 

933-6  [a]  Who  may  submit  contro- 
versy. West  Chicago  Park  Comrs.  v. 
Riddle,  245  111.  168,  91  NE  1060. 
933-8  [a]  Scope  of  inquiry. — Court 
is  limited  to  the  cause  stated  by  the 
facts  and  what  is  not  set  forth  as  ad- 
mitted cannot  be  considered  as  exist-, 
ing.  S.  I.  E.  T.  Ey.  Co.  v.  Hite,  41  Pa. 
Super.  527. 

933-9  [a]  Jurisdiction. — Piling  of 
agreement  is  sufficient  to  confer  juris- 
diction. West  Chicago  Park  Comrs.  v. 
Eiddle,  245  111.  168,  91  NE  1060. 
933-13  See  S.  I.  E.  T.  Ey,  Co.  v. 
Hite,  41  Pa.  Super.  527. 

AMICUS  CURIAE 

936-3  In  re  McClellan's  Est.,  27  S. 
D.  109,  129  NW  1037,  AnnOas  1913C, 
1029. 

[a]  Suggestions  by  discharged  at- 
torney.— An  attorney  in  a  pending  suit 
having  been  discharged  by  his  client, 
and  the  latter  having  stipulated  for  a 
decree  disregarding  rights  of  minors 
not  parties  may  properly  suggest  facts 
to  the  court  necessary  for  minor's  pro- 
tection. Jones  V.  Hudson,  93  Neb.  561, 
141  NW  141,  44  LEA  (NS)  1182. 
936-5  See  Howard  v.  E.  Co.,  207  U. 
S.  463,  28  Sup.  Ct.  141,  52  L.  ed.  297; 
Ex  parte  Brockman,  233  Mo.  135,  134 
SW  977. 

936-7  S.  V.  Hillstrom,  46  Utah  341, 
150  P  935. 

937-10     S.  V.  McDonald,  63  Or.  467, 
128  P  835,  AnnCas  1914A,  201. 
937-11     S.  V.  McDonald,  63  Or.  467, 
128  P  835,  AnnCasl914A,  201. 


[a]  Want  of  service  of  process. — Ami- 
cus curiae  may  suggest  to  court  want 
of  service  of  process  upon  defendant. 
Chicago,  etc.  E.  Co.  v.  Anderson,  lu5 
Tex.  1,  141  SW  513,  rev.  Chicago,  etc. 
E.  Co.  V.  Anderson  (Tex.  Civ.),  130 
SW  182. 

937-16  See  Howard  v.  E.  Co.,  207 
U.  S.  463,  28  Sup.  Ct.  141,  52  L.  ed. 
297. 

938-17    ®  V.  McDonald,  63   Or.   467, 
128   P   835,   AnnCasl914A,   201;    In   re 
MeClellan's    Est.,    27    S.    D.    109,    129 
NW   1037,   AnnCasl913C.    1029. 
938-19    S  V.  McDenald,  63   Or.  467, 
128  P  835,  AnnCa3l914A,  201. 
938-20     [a]     Cannot  apply  for  vaca^ 
tion    of    judgment. — S.  v.  Steiner,   58 
Wash.  078,  109  P  57. 
938-22    Muskogee  Co.  v.  Haskell,  38 
Okl.    358,    132   P    1098,    AnnCasl915A, 
190. 

938-23  [a]  Idlaking  special  appear- 
ance.— Appearance  of  regular  attorney 
of  corporation  as  amicus  curiae  to  ob- 
ject to  sufficiency  of  service  of  citation 
is  not  an  appearance.  Elliott  v.  Ar- 
mor Co.  (Tex.  Civ.),  173  SW  616. 
939-27  S.  V.  McDonald,  63  Or.  467, 
128  P  835,  AnnCasl915A,  201;  Chicago, 
etc.  E.  Co.  V.  Anderson  (Tex.  Civ.), 
130  SW  102. 

[a]    Unless    jurisdictional.  —  Hurd    v. 
Ingleheart  (Tex.  Civ.),  140  SW  119. 
940-29     S.  V.  McDonald,  63  Or.  467, 
128  P  835,  AnnCasl914A,  201. 
940-30     Burns   v.    S.,    25    Wyo.    491, 
173  P   55,   785. 


ANIMALS 
946-2  Opelt  v.  Al.  G.  Barnes  Co. 
(Cal.  App.),  183  P  241;  Phillips  v. 
Garner,  106  Miss.  828,  64  S  735. 
946-8  Holt  V.  Myers,  47  Ind.  App. 
118,  93  NE  31,  rehear,  denied,  93  NE 
1002;  Dix  V.  Coal  Co.,  217  Mass.  146, 
104  NE  433;  Warrick  v.  Farley,  95 
Neb.  565,  145  NW  lOaO;  Malaf route  v. 
Milone,  35  E.  I.  225,  86  A  146;  Missio 
V.  Williams,  129  Tenn.  504,  167  SW 
473,  LEA1915A,  500.  See  American 
Exp.  Co.  V.  Parcarello  (Tex.  Civ.),  162 
SW  926. 

948-16  Wood  V.  Campbell,  28  S.  D. 
197,  132  NW  785,  AnnCa3l914B,  605. 
949-29  [a]  Necessity  of  alleging 
ordinance. — Where  owner  is  liable  re- 
gardless of  provisions  of  city  ordinance 
allegations  as  to  ordinance  and  viola- 
tion are  surplusage.  Forsythe  v.  Kluck- 
hohn,  161  la.  267,  142  NW  225. 
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950-31  Holt  V.  Myers,  47  Ind.  App. 
118,  93  NB  31,  rehear,  denied,  93  NB 
1002. 

950-34    Davidson    ».    Manning,    168 
Ky.  288,  181  SW  1111. 
950-37     Kleybolte  v.  Duffon,  33  0.  C. 
C.  211;  Legault  v.  Malaeker,  166   Wis. 
58,   163   NW   476.     See   Gropp  v.   Tea 
Co.,  141  App.  Div.  372,  126  NYS  211. 
by  St.,   1911,    §1620.— Legault  v.  Mal- 
aeker, 156  Wis.  607,  145  NW  1081. 
951-39     Opelt   i).   Al.   G.  Barnes   Co. 
(Cal.  App.),  183  P  241. 
951-43    Lehnhard      v.      Eobertson's 
Admx.,  176  Ky.  322,  195  SW  441. 
952-52     Bradley    v.    Sobolewsky,    81 
Conn.  492,  99  A  1067. 
[a]     Owner's     ignorance     of     vicious 
babits  is  no  defense.    Lloyd  v.  Bowen, 
170  N.  C.  216,  86  SE  797. 
953-53    Ryan  v.  Marren,   216   Mass. 
556,   104  NB   353;   Warrick  v.  Parley, 
95  Neb.  565,  145  NW  1020. 
954-61     Buchanan  v.  Stout,  139  App. 
Div.   204,   123   NYS   724;   S.   v.   Smith, 
156   N.   C.    628,   72    SE   321,   36   LEA 
(NS)  910;  Low  v.  Barnes,  30  Okl.  15, 
118  P  389. 

[a]  Turkeys  and  othfer  fowls  are  ani- 
mals within  statute.  Holcomb  v.  Van 
Zylen,  174  Mich.  274,  140  NW  521, 
AnnCasl915A,  1241,  44  LEA  (NS)  607. 
954-63  See  Ellis  v.  Oliphant,  159  la. 
514,  141   NW  416. 

956-77  See  Browder-Magnet  Co.  v. 
Calhoun  Co.,  138  Ga.  277,  75  SE  243. 
957-86  Kierkowsky  v.  Connell,  253 
Pa.  566,  98  A  766. 

957-87  Scoville  v.  Columbia,  86 
Conn.  568,  86  A  85. 
957-93  [a]  Financial  s-tatus  of 
town. — Averment  that  town  had  money 
sufficient  to  pay  the  damages  is  sur- 
plusage. Wea  Tp.  V.  Cloyd,  46  Ind. 
App.  49,  91  NE  959. 
958-97  [a]  Waiver  of  claim 
against  owner. — By  presenting  claim 
to  board  of  supervisors  owner  waives 
any  oth^r  remedy  and  cannot  sue 
owner  of  dogs  for  any  damages.  Ellis 
V.  Oliphant,  159  la.  514,  141  NW  415. 
960-13  Eidge  v.  Hines  (Mo.  App.), 
189  SW  606. 

960-14  Contra,  Missouri  Pac.  E.  Co. 
V.  Finley,  38  Kan.  550,  16  P  951;  Al- 
frey  v.  Shouse,  163  Ky.  333,  173  SW 
792;  Clarendon  L.  I.  &  A.  Co.  v.  Mc- 
Clelland, 89  Tex.  483,  34  SW  98,  35 
SW  474. 

962-37  [a]  Reasonableness  of  stat- 
ute as  to  the  prevention  of  spread  of 


communicable  diseases  is  for  the  court. 
Bishop  V.  S.,  122  Tenn.  729,  127  SW 
698. 

962-42  Eider  v.  S.,  126  Ark.  501,  191 
SW  12;  Eidge  v.  Hines  (Mo.  App.),  189 
SW  606;  Munsey  v.  S.  (Tex.  Cr.),  194 
SW  953. 

965-60  U.  6.  V.  E.  Co.,  178  Fed. 
846. 

965-67    Wakefield    v.    Lee,    18    Ga. 
App.  648,  90  SE  224. 
966-70     Coleman     v.     Minor      (Ala. 
App.),  82  S  42. 

967-75  Minor  v.  Coleman  (Ala. 
App.),  74  S  841. 

967-78  Coleman  v.  Minor  (Ala. 
App.),  82   S  42. 

968-89  See  Harrington  v.  Hall,  6 
Penne.  (Del.)  72,  63  A  875;  also  James 
V.  Tindall,  4  Boyce  (Del.)  413,  88  A 
1003. 

968-91  Petersen  v.  Wishner,  159 
NYS  87. 

969-93  Kershaw  v.  McKown,  196 
Ala.  123,  72  S  47;  Johnson  v.  Downing, 
182  111.  App.  536;  Penter  v.  Eitter  (Mo. 
App.),  190  SW  29. 

970-8  Thomas  v.  S.,  166  Ala.  40,  52 
S  34;  S.  V.  Hakon,  21  N.  D.  133,  129 
NW  234. 

971-21  [a]  Animal  otherwise  iden- 
tified.— Name  of  owner  or  person  in 
possession  need  not  be  alleged  where 
the  animal  is  sufficiently  identified. 
Stokes  V.  S.,  14  Ga.  App.  522,  81  SE 
595. 

97i2-32  But  see  James  v.  S.,  170  Ala. 
72,  54  S  494. 

972-34  [aj  But  effect  need  not  be 
stated  where  it  is  a  matter  of  common 
knowledge.  Moore  v.  S.,  183  Ind.  114, 
107  NB  1. 

978-5  Mower  v.  Olsen,  49  Utah  373, 
164  P  482. 

979-9  Baughn  v.  Bixby,  24  'Cal.  App. 
641,  142  P  100. 

979-11  Wigginton  &  Sweeney  i). 
Bruce 's  Guardian,  174  Ky.  691,  192  SW 
850;  Allen  v.  Walden,  27  Okl.  94,  111 
P  316;  Sullivan  v.  S.,  136  Tenn.  194, 
188  SW  1153. 

[a]  Statute  is  constitutional  which 
authorizes  stock  law  elections.  Ex 
parte  Cowden,  74  Tex.  Cr.  449,  168  SW 
539. 

[b]  The  police  jury  of  a  parish  has 
power  to  enact  a  "no  fence"  law  for 
a  particular  ward  of  the  parish.  Miller 
V.  Bopp,  136  La.  788,  67  S  831. 
980-19  [a]  Character  of  aver- 
ments.— Not  necessary   that  averments 
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in  pleading  shall  be  as  full  and  specific 
as  in  indictment  or  information  for 
violation  of  criminal  part  of  law.  Lee 
V.  Mclnnis,  60  Tex.  Civ.  502,  128  SW 
160.  See  King  v.  S.  (Tex.  Cr.),  74  SW 
773. 

981-21  Griffin  v.  Fowler  (Ala.  App.), 
81  S  426;  White  v.  Steele,  5  Ala.  App. 
532,  59  S  713. 

981-25  [a]  An  indictment  alleging 
that  the  stock  law  had  been  adopted 
in  a  certain  precinct  when  in  fact  it 
had  not,  is  fatally  defective.  Ex  parte 
Stein,  61  Tex.  Cr.  320,  135  SW  136. 
[b]  It  must  go  even  fuither. — The  in- 
dictment must  allege  the  name  of  the 
owner  of  the  land  trespassed  upon,  and 
the  kind  of  live  stock  allowed  to  tres- 
pass. Madison  v.  S.,  11  Ala.  App.  225, 
65  S  848. 

981-29    Ferry   v.   Sawyer,    198    Mo. 
App.  30,  195  SW  574;   Smith  v.  Hop- 
per, 172  N.  C.  630,  90  SE  770;  Gest  v. 
Dube  (Tex.  Civ.),  142  SW  965. 
[a]    Bemedy  for  impounding. — Means 
V.  Morgan,  2  Ala.  App.  547,  56  S  759. 
982-33    Bell    v.    San    Angelo    (Tex. 
Civ.),  146  SW  1195. 
983-44     S.  V.  Clifton,  152  N.  C.  800, 
67  SE  751,  28  LEA  (NS)   673. 
984-54    Lawrence  u.  S.,  10  Ga.  App. 
786,  74  SE  300. 

ANTraiTIES 

987-1  Eoutt  V.  Newman,  253  111.  185, 
97  NE  208;  Nehls  v.  Sauer,  119  la. 
440,  93  NW  346  (cit.  2  Bl.  Com.  40); 
Henry  v.  Henderson,  81  Miss.  743,  33 
S  960,  63  LB  A  616;  Wiegand  v.  Woer- 
ner,  155  Mo.  App.  227,  134  SW  596; 
Welsh  V.  Brown,  43  N.  J.  L.  37;  In  re 
Kohler,  96  Misc.  433,  160  NYS  669; 
Krigbaum  v.  Irvine,  10  O.  D.  226,  8 
O.  N.  P.  174;  Dulaney's  Admr.  v.  Du- 
laney,  105  Va.  429,  54  SE  40. 
988-3  In  re  Tom's  Est.,  84  Misc. 
312,  147  NTS  550. 

988-4  Eoutt  V.  Newman,  253  111.  185, 
97  NE  208;  Nehls  v.  Sauer,  119  la.  440, 
93  NW  346;  Northern  Cent.  Ey.  Co. 
V.  Hering,  93  Md.  164,  48  A  461; 
Mosser  v.  Lesher,  1.54  Pa.  84,  22  A 
1085;  Dnlaney's  Admr.  v.  Dulaney,  105 
Va.  429,  54  SE  40. 

988-6  In  re  United  States  Trust  Co., 
86  Misc.  603,  148  NYS  762. 
[a]  "Rent  charge"  and  "annuity" 
distinguished.  —  Wiegand  v.  Woerner, 
155  Mo.  App.  227,  134  SW  596. 
988-7  [a]  Distinction  between  in- 
come and  an  annuity. — The  former  em- 


braces only  the  net  profits',  after  de- 
ducting all  necessary  expenses  and 
charges.  The  latter  is  a  fixed  amount 
directed  to  be  paid  absolutely  and  with- 
out contingency.  Moore  v.  Downey,  83 
N.  J.  Eq.  428,  91  A  116;  Matter  of 
Dewey,  153  N.  Y.  63,  46  NE  1039; 
In  re  Gurnee,  84  Misc.  324,  147  NYS 
396;  Dulaney's  Admr.  ■;;.  Dulaney,  106 
Va.  429,  54  SE  40. 
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996-1  Dowdy  v.  Calvi,  14  Ariz.  148, 
125  P  873;  Fresno  Plan.  Mill  Co.  v. 
Manning,  20  Cal.  App.  766,  130  P  196; 
Davant  v.  Weeks  (Fla.),  82  S  807; 
Singletary  v.  Chipstead,  142  Ga.  208, 
82  SE  547;  Sampson  v.  McEae,  22  Ga. 
App.  703,  97  SE  98;  Stratton  v.  Wil- 
son, 168  Ky.  175,  181  SW  982;  Blass- 
ingame  v.  Trust  Co.  (Tex.  Civ.),  174 
SW  900;  Sparks  v.  Nat.  Bank  (Tex. 
Civ.),  168  SW  48. 

996-2  Kaplan  v.  Coleman,  180  Ala. 
267,  60  S  885;  Seeger  v.  Young,  127 
Minn.  416,  149  NW  735;  Merriam  v. 
Baker,  9  Minn.  40;  Poeoke  v.  Peterson, 
256  Mo.  501,  165  SW  1017;  Michelin 
Tire  Co.  v.  Webb,  143  Mo.  App.  679, 
127  SW  948;  Compton  v.  Green,  9 
How.  Pr.  (NY)  228;  Eundlet  &  Eey- 
nolds  V.  Whitall,  135  NYS  697;  bar- 
ratt  V.  Wilkins,  104  S.  C.  276,  88  SB 
647. 

996-3  Brown  v.  Brown,  110  Me.  280, 
86  A  32;  Disbrow  v.  Creamery  Pack. 
Co.,  115  Minn.  434,  132  NW  913. 
[a]  In  Texas  (1)  the  rule  of  the  com- 
mon law  that  a  suit  pending  between 
two  parties  on  a  certain  cause  of  ac- 
tion would  be  cause  for  abating  a  sec- 
ond suit  between  the  same  parties  on 
the  same  cause  of  action  in  courts  of 
the  same  jurisdiction,  does  not  exist. 
Cole  V.  S.  (Tex.  Civ.),  163  SW  353; 
Liberty  Milling  Co.  v.  Gin  Co.  (Tex. 
Civ.),  132  SW  856;  Garza  v.  Piano 
Co.,  59  Tex.  Civ.  590,  126  SW  906. 
(2)  TJhe  plaintiff  in  the  suit  could  elect 
which  of  the  two  suits  he  would  try. 
Wilkerson  v.  E.  Co.  (Tex.  Civ.),  171 
SW  1041;  Pullman  Co.  v.  Hoyle,  52 
Tex.  Civ.  534,  115  SW  315.  (3)  The 
trial  of  the  second  suit,  if  the  two 
suits  were  between  the  same  parties  on 
the  same  cause  of  action,  would  amount 
to  an  election  to  abandon  the  first. 
Cole  V.  8.  (Tex.  Civ.),  163  SW  353.  (4) 
But  in  Goggan  &  Bros.  v.  Morrison 
(Tex.  Civ.),  163  SW  119,  it  was  held 
that  two  courts  of  concurrent  jurisdie- 
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tion  would-  not  at  the  same  time  enter- 
tain a  suit  between  the  same  parties 
over  the  same  subject-matter.  A  sim- 
ilar rule  was  applied  in  Miller  & 
Vidor  Lumb.  Co.  v.  Williamson  (Tex. 
Civ.),  164  SW  440. 

997-4  Mullikin  v.  E.  Co.,  164  111. 
App.  37;  Seagriat  v.  Eeid,  171  App. 
Div.  755,  157  NYS  979;  Doerfler  v. 
Pottberg,  170  App.  Div.  578,  156  NYS 
106. 

[a]  First  actiou  will  be  dismissed 
when  a  subsequent  action  between  the 
same  parties  embraces  more  fully  the 
subject-matter  in  dispute.  Schenck  v. 
Yard  (N.  J.  Eq.),  86  A  81. 

997-7  Alexander  v.  i'idelity  Tr.  Co., 
249  Fed.  1,  161  CCA  61. 
997-9  Conner  v.  Bk.  of  Bakersfield, 
174  Cal.  400;  163  P  353;  Boone  v. 
Boone,  160  la.  284,  137  NW  1059,  141 
NW  938;  Clarinda  Tr.  &  Sav.  Bk.  v. 
Doty,  83  Or.  214,  163  P  418. 
998-10  [a]  Must  be  judicial  pro- 
ceedings.— A  proceeding  in  a  county 
court  to  call  in  warrants  is  not  ju- 
dicial in  character  and  consequently 
does  not  abate  a  subsequent  action 
against  the  county  to  enforce  the  out- 
standing warrants.  Falls  City  Const. 
Co.  V.  Monroe  Co.,  208  Fed.  482. 

[b]  Two  actions  in  detinue  for  same 
property,  plea  of  abatement  allowed. 
Sanders  v.  Rogers  (Ala.  App.),  77  S 
69. 

998-11  [a]  Enforcing  judgment. 
Where  the  purpose  of  the  action  is 
merely  to  enforce  the  judgment,  a  plea 
of  another  action  pending  cannot  avail 
in  the  action  commenced  upon  the 
judgment  before  the  time  for  appeal 
has  expired.  Sweetser  v.  Fox,  43  Utah 
40,  134  P  599,  47  LRA  (NS)  145. 
[b]  Action  in  aid  of  judgment. — An 
action  to  set  aside  a  fraudulent  edn- 
veyance,  being  in  aid  of  judgment, 
will  not  abate  because  an  appeal  is 
pending  from  the  judgment.  Sewell  v. 
Johnson,  165  Cal.  762,  134  P  704,  Ann 
Casl915B,   645. 

998-12  [a]  Levy  of  the  attachment 
must  have  been  made.  Wright  Merc. 
&  L.  Co.  V.  Merc.  Co.,  143  Ga.  192,  84 
SE   442. 

[b]  Where  no  declaration  is  filed  on 
the  first  attachment,  it  will  not  abate 
the  second  attachment.  Drake  v. 
Lewis,  13  Ga.  App.  276,  79  SE  167. 
999-15  Homrich  v.  Robinson,  221 
Mass.  308,  108  NE  1082. 
999-16     U.  S.  V.  Herbert,  5  Cranch  C. 


C.  87,  26  Fed.  Cas.  No.  15,354;  S.  v. 
Benham,  7  Conn.  414;  Knight  V.  S., 
42  Fla.  646,  28  S  759;  Eldridge  v.  S., 
27  Fla.  162,  9  S  448;  Irwin  v.  S.,  117 
Ga.  706,  45  SE  48;  Hurst  v.  S.,  11 
Ga.  App.  754,  76  SE  78;  Cabahiss  v. 
S.,  8  Ga.  App.  129,  68  SE  849;  Gray 
V.  S.,  6  Ga.  App.  428,  65  SE  191;  Gan- 
non V.  People,  127  111.  507,  21  NE 
525,  11  AmSt  147;  Hardin  v.  S.,  22 
Ind.  347;  Dutton  v.  S.,  5  Ind.  533;  ,8. 
V.  McKinney,  31  Kan.  570,  3  P  356; 
S.  V.  Curtis,  29  Kan.  384;  C.  v.  Cody, 
165  Mass.  133,  42  NE  575;  G.  v.  Mur- 
phy 11  Cush.  (Mass.)  472;  C.  v.  Drew, 
3  Cush.  (Mass.)  279;  C.  v.  Dunham, 
Thach.  Cr.  Cas.  (Mass.)  513;  Bartley 
c.  S.,  53  Neb.  310,  73  NW  744;  S.  •». 
Lambert,  9  Nev.  321 ;  Whiting  v.  S.,  48 
O.  St.  220,  27  NE  96;  Reed  v.  Ter.,  1 
Okl.  Cr.  481,  98  P  583;  Smith  v.  C, 
104  Pa.  339;  G.  v.  Ramsey,  42  Pa. 
Super.  26;  S.  v.  Bank,  2  S.  D.  538,  51 
NW  337;  Zaehary  v.  S.,  7  Baxt.  (Tenn.) 
1 ;  Carter  v.  S.,  44  Tex.  Gr.  312,  70  SW 
971. 

[a]  Concurrent  jurisdiction. — The  rule 
applies  also  where  the  prior  indictment 
is  pending  in  a  court  of  concurrent 
jurisdiction.  Bartley  v.  S.,  53  Neb. 
310,  73  NW  744. 

999-18  S.  V.  Claney,  97  Neb.  721, 
151  NW  155. 

[a]  A  pending  mandamus  proceeding 
to  compel  a  city  treasurer  ^o  repay 
taxes  will  not  bar  a  subsequent  action 
against  the  city  to  recover  the  taxes. 
Madary  v.  Fresno,  20  Cal.  App.  91,  128 
P  340. 

1000-21  Fetzer  v.  Clark,  153  111. 
App.  152;  Blose  v.  Blose,  118  Va.  16, 
86  SE  911. 

1000-22  Mississippi  Val.  Fuel  Co. 
V.  Coal  Co.,  202  Fed.  122,  120  CCA 
276;  Southern  R.  Co.  v.  Hayes,  183 
Ala.  465,  62  S  874;  Billups  v.  Gilbert, 
180  Ala.  437,  61  S  901;  Erickson  v. 
Ward,  185  111.  App.  269.  See  Poland  v. 
Loud,  113  Me.  260,  93  A  549. 
[a]  A  pending  action  in  an  orphans' 
court  to  surcharge  the^  account  of  an 
executor  is  ground  for  the  dismissal  of 
a  suit  instituted  subsequently  in  equity 
for  the  same  purpose.  Carney  i:  Trus't 
Co.,  252  Pa.  381,  97  A  470.  See  also 
Odd  Fellows'  Sav.  Bank's  App.,  123 
Pa.  356,  16  A  606.  ^ 

1000-23  Early  v.  Cir.  Judge,  166 
Mich.  517,  131  NW  1104;  Post  v. 
Bailey  &  Co.,  68  W.  Va.  434,  69  SE 
910.    See  Cunningham  v.  Williams  Co., 
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135  Ga.  249,  69  SB  101,  in  which  an 
equitable  suit  to  cancel  a  fraudulent 
conveyance  made  by  a  debtor  was 
abated  because  an  action  at  law  upon 
the  indebtedness  was  pending. 
1001-24  Southern  E.  Co.  v.  Hayes, 
183  Ala.  465,  62  S  874. 

1001-37  Grey  v.  Forresters  (Mo. 
App.),  196  SW  779. 

1002-31  Martin  v.  Eichmond  C.  0. 
Co.,  194  Mo.  App.  106,  184  SW  127; 
Michelin  T.  Co.  v.  Webb,  143  Mo.  App. 
679,  127  SW  948;  Sarratt  v.  Wilkins, 
104  S.  C.  276,  88  SE  647. 
fa]  Lost  records. — Travis  v.  Sitz,  135 
Tenn.  156,  185  SW  1075,  LRA  1917A, 
671. 

1002-32  Sloss-Sheffield  S.  &  I.  Co. 
V.  Milbra,  173  Ala.  658,  55  S  890. 
1002-34  [a]  Mistake.— Where  de- 
fendant's name  is  included  iii  an  ap- 
peal by  mistake^  the,  rule  does  not  sip- 
ply.  Commercial  Nat.  Bk.  v.  San- 
ders, 139  La.  622,  71  S  891. 
1002-35  Tinkham  v.  E.  E.,  77  N. 
H.  Ill,  88  A  709. 

[a]  Rule  illustrated. — Thus  the  Unit- 
ed States  may  sue  for  a  penalty  after 
suit  by  an  individual  for  the  same 
penalty  where  the  declaration  in  the 
latter  was  found  bad  on  demurrer; 
amendment  not  allowed,  and  no  fur- 
ther action  taken  by  the  individual. 
United  States  v.  Mfg.  Co.,  213  FeA. 
522. 

1003-37  Miller  v.  Fisher,  77  Or. 
532,  151  P  971;  Bed  Deer  Oil  Develop. 
Co.  V.  Huggins  (Tex.  Civ.),  155  SW 
949. 

1003-38  Sillerman  v.  Nat.  Council, 
137  Minn.  428,  163  NW  783;  Eakow  v. 
Tate,  93  Neb.  198,  140  NW  162. 
1003-39  The  Kongsli,  252  Fed.  267; 
Motion  Picture  P.  Co.  v.  Mfg.  Co.,  231 
Fed.  701,  145  CCA  587;  Cook  &  Laurie 
Contract.  Co.  v.  Denis,,  126  La.  413, 
52  S  560;  Saint  v.  Martel,  126  La.  245, 
52  S  474;  Peacock  v.  Lutz  &  Schramm 
Co.,  171  App.  Div.  256,  157  NYS  175; 
Feather  v.  Hustead,  254  Pa.  357,  98  A 
971. 

1004-42  Ambursen  Hydraulic  Const. 
Co.  V.  Northern  C.  Co.,  140  Ga.  1,  78 
SE  340;  Southern  E.  Co.  v.  Diseker, 
13  Ga.  App.  799,  81  SE  269;  Loomis 
V.  Sur.  Co.,  163  111.  App.  621;  Eeed  v. 
BTollingsworth,  157  la.  94,  135  NW  37; 
Jones  V.  Hughes,  156  la.  684,  137  NW 
1023;  Scott  c.  Demarest,  75  Misc.  289, 
135  ,  NYS  264;  Carpenter,  Baggott  & 
Co.   V.   Hanes,   162   N.    C.   46,   77   SE 


1101;  Missouri,  K.  &  T.  Ey.  v.  Brad- 
shaw,   37   Okl.   317,   132   P   327. 

[a]  This  rule  applies  as  well  where 
the  second  suit  is  instituted  by  the  de- 
fendant in  the  first  suit  as  where  the 
plaintiff  in  both  actions  is  the  same 
person.  Ambursen  Hydraulic  Coi^st. 
Co.  V.  Northern  C.  Co.,  140  Ga.  1,  78 
SE  340. 

[b]  A  stay  of  the  second  action 
pending  the  disposition  of  the  nrst, 
may  be  granted.  Peacock  v.  Lutz  & 
Schramm  Co.,  171  App.  Div.  256,  157 
NYS  175. 

1004-43  But  see  Beneke  v.  Tucker, 
90  Or.  230,  176  P  183. 
1005-45  W.  D.  Beeves  Lumb.  Co.  v. 
Leavenworth,  248  Fed.  686,  160  CCA 
586;  Ironton  v.  Const.  Co.,  212  Fed. 
353,  129  CCA  29;  Groom  v.  Land  Co., 
192  Fed.  849,  113  CCA  173;  McClellan 
V.  Carland,  187  Fed.  915,  110  CCA  49; 
Bunker  Hill,  etc.  Co.  v.  Min.  Co.,  109 
Fed.  504,  47  CCA  200;  Land  v.  Const. 
Co.,  221  Fed.  433;  Boniller  v.  Schuster 
Co.,  212  Fed.  348;  Adler  Goldman  C.  Co. 
V.  Williams,  211  Fed.  530;  Falls  City 
Const.  Co.  V.  Monroe  Co.,  208  Fed.  482  j 
Scott  V-  George's  Creek  C.  &  L  Co., 
202  Fed.  251;  Bixler  v.  R.  Co.,  201  Fed. 
653;  People's  Gaslight  &  C.  Co.  f.  Chi- 
cago, 192  Fed.  398;  Coe  v.  Aiken,  50 
Fed.  640;  Lynch  v.  Ins.  Co.,  17  Fed. 
627. 

Contra,  Eadford  v.  Folsom,  14  Fed. 
97. 

[a]  An  action  before  the  interstate 
commerce  conunlssion  for  illegal  dis- 
crimination will  not  bar  an  action 
against  the  same  defendant  by  the  in- 
dividual who  has  been  discriminated 
against.  Hillsdale  Coal  &  C.  Co.  v. 
B.  Co.,  229  Pa.  61,  78  A  28,  140  AmSt 
700. 

1005-46  Ala.  T.  &  N.  R.  Co.  v. 
Tolman  (Ala.),  76  S  381. 
1006-49  Nashville,  etc.  Ey.  v.  Hub- 
ble, 140  Ga.  368,  78  SE  919;  Doullut 
V.  Bush,  142  La.  443,  77  S  110;  Na- 
tional M.  E.  Box  Co.  v.  Box  Co.,  246 
Pa.  78,  92  A  42;  Pecos  &  N.  T.  By. 
Co.  V.  Porter  (Tex.  Civ.),  156  SW  267; 
Biard  &  Scales  v.  Bldg.  &  L.  Assn. 
(Tex.  Civ.),  147  SW  1168;  Puget 
Sound  State  Bank  v.  Gallucci,  82  Wash. 
445,  144  P  698. 

Contra. — Martin  v.  Richmond  C.  O.  Co., 
194  Mo.  App.  106,  184  SW  127;  Lin- 
coln V.  Lincoln  G.  &  E.  L.  Co.,  100  I^eb, 
188,  158  NW  964.     ' 
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[a]  An  action  pending  in  the  federal 
supreme  court  involving  the  same 
parties,  issues  and  subject  matter  as  a 
subsequent  action  in  the  state  courts, 
will  not  abate  the  latter.  latt  Lumb. 
Co.  V.  Faircloth,  132  La.  906,  61  8 
866. 

1006-50  [a]  Removal  to  federal 
court. — Where  an  action  is  removed 
from  state  to  federal  court  and  recov- 
ery is  denied  in  the  latter  court,  plain- 
tiff may  institute  another  action  on  the 
same  cause  in  the  state  court  before 
the  one  in  the  federal  court  has  been 
dismissed.  Holbrook  v.  Quinlan  &  Co., 
84  Vt.  411,  80  A  339. 
1007-53  [a]  Property  in  custody 
of  state  court. — When  a  state  court  se- 
cures by  proper  process  the  custody  of 
property  which  it  is  one  of  the  objects 
of  the  suit  in  the  federal  court  to  sub- 
ject to  its  decree,  the  latter  suit  should 
not  be  stayed,  but  should  proceed  as 
far  as  possible  without  creating  a  con- 
flict concerning  the  possession  of  the 
property.  Jenkins  v.  E.  Co.,  89  S.  C. 
408,  71  SE  1010. 

1008-54  Deaver  v.  Trahey,  98  Wash. 
63,  167  P  68. 

1008-56  Kirby  v.  Sav.  Bank,  12  Ga. 
App.  157,  76  SE  996;  Wray  v.  Wray, 
159  la.  230,  140  NW  414. 

[a]  As  to  defendant. — An  action  is 
commeBCed  as  to  the  defendant  when 
a  summons  is  served  upon  him  or  he 
appears  without  summons.  Seeger  t-, 
Young,    127   Minn.   416,    149    NW    735. 

[b]  Summons  not  served. — Under  a 
statute  which  declares  that  "an  action 
is  commenced  as  to  each  defendant 
when  the  summons  is  issued  against 
him,"  an  action  is  pending  from  the 
time  summons  is  issued  even  though  it 
be  not  served.  Pettigrew  v.  MeCoin, 
165  N.  C.  472,  81  SB  701,  52  LEA 
(NS)   79. 

1008-57  Seeger  i:  Young,  127  Minn. 
416,  ,149  NW   735. 

[a]  No  complaint  filed. — After  service 
of  summons  in  the  first  action,  and 
aftfer  answer  was  served,  the  ■  action 
was  pending  even  though  the  complaint 
had  not  been  filed.  Longmore  v. 
Puget  Sound  Co.,  78  Wash.  468,  139 
P  191. 

1008-60     Interstate  C.  Corp. «.  Home 
G.  Co.  (Ala.),  75  S  166. 
1009-61     [a]     Until    judgment    be- 
comes final  in  former  action  it  is  still 
pending  and  may  be  pleaded  in  abate- 


ment of  a  subsequent  action.  Vance  V. 
Heath,  42  Utah  148,  129  P  865. 
[b]  .Judgment  in  first  action  opened 
up. — When  a  judgment  by  confession  is 
opened  up  to  allow  further  pleas  it  is 
deemed  pending  so  as  to  abate  a  sub- 
sequent action  for  the  same  cause. 
Garvy  v.  Foundry  Co.,  161  111.  App. 
455. 

1009-62  [a]  WTiere  no  stay  bond 
has  been  given,  the  fact  that  an  appeal 
is  pending  will  not  abate  a  subsequent 
suit.  Sewell  v.  Johnson,  165  Cal.  762, 
134  P  704,  AnnCasl915B,  645. 
1010-67  McLaughlin  v.  Beyer,  181 
Ala.  427,  61  S  62;  Tate  v.  Sanders,  245 
Mo.  186,  149  SW  485,  AnnCasl914A, 
998. 

1010-68  Marcus  «.  National  Council, 
127  Minn.  196,  149  NW  197;  Perham 
V.  Lane,  76  N.  H.  580,  83  A  805;  Clark 
V.  Morrison,  80  Or.  240,  156  P  429. 
[a]  Where  a  nolle  proseoLUi  has  been 
entered  upon  the  former  indictment  the 
second  indictment  will  not  abate.  Jones 
V.  S.,  115  Ga.  814,  42  SE  271. 
1011-69  Chronowski  v.  Zielinski, 
168  Mich.  590,  134  NW  982;  Barnett 
V.  Cliffside  Mills,  167  N.  C.  576,  83 
SE  826;  Brock  v.  Scott  159  N.  C.  513, 
75  SE  724;  Cook  v.  Clook,  159  N.  C. 
46,  74  SE  639,  AnnCasl914A,  1137,  40 
LEA  (NS)   83. 

1011-71  Warnock  v.  Moore,  91  Kan. 
262,  137  P  959;  Bohon  Co.  v.  Moren, 
151  Ky.  811,  152  SW  944;  Grenada 
Bank  v.  Bourke,  110  Miss.  342,  70  S 
449  (citing  1  Standard  Pkoc.  1011); 
Martin  v.  Eichmond  C.  O.  Co.,  194 
Mo.  App.  106,  184  SW  127;  Midland 
T.  Corp.  V.  Hechtkopf,  176  NYS  712; 
Walker  v.  Vandiver,  133  Tenn.  423, 
181  SW  310. 

1013-75  Perry  v.  Pub.  Co.,  17  Ga. 
App.  80,  86  SE  93. 

Contra. — Martin  v.  Eichmond  C.  O.  Co., 
194  Mo.  App.  106,  184  SW  127. 
1013-78  Sherman,  Clay  &  Co.  v. 
Searchlight  Horn  Co.,  225  Fed.  497, 
140  CCA  639;  McLaughlin  v.  Beyer, 
181  Ala.  427,  61  S  62;  Dowdy  v.  Galvi, 
14  Ariz.  148,  125  P  873;  Blair  v. 
Wessinger  (Cal.  App.),  178  P  545; 
Union  Tr.  Co.  v.  Journeay,  29  Cal. 
App.  502,  156  P  999;  Boschetti  v.  Mor- 
ton, 23  Gal.  App.  325,  137  P  1085; 
Davant  v.  WeeEs  (Fla.),  82  S  807; 
American  Surety  Co.  v.  Sauers,  50  Ind. 
App.  475,  98  NB  829;  Murphy  v.  Has- 
selbach,  171  NYS  287;  Long  t;.  Bax- 
ter,  138   NYS   505;    Kansas   City,   M. 
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&  O.  E.  Co.  V.  S.  (Tex.  Civ.),  155  SW 
561;  Keator  v.  Whittaker  (Tex.  Civ.), 
147  SW  606. 

1014-79    Southern  E.  Co.  v.  Diseker, 
13  Ga.  App.  799,  81  SE  269. 
1014-80     [a]     Suit   first   brought   a 
bar. — An  action  by  an  individual  to  re^ 
cover  a  penalty,  while  pending,  -would 
bar   any    other    person,    including    the 
United  States,  from  suing  for  the  same 
violation,  where  the  statute  allows  re- 
covery by  the  United  States  or  by  any 
individual  first  bringing  suit.    U.  S.  v. 
Mfg.  Co.,  213  Fed.  522. 
1014-81     Singletary  v.  Chipstead,  142 
Ga.  208,  82  SE  647;  McFadden  v.  Coal 
Co.,  183  111.  App.  36. 
1015-82     Myers  v.  Stein,    154    App. 
Div.  631,   139   NYS  762. 
1015-85     Warner  v.  Ins.  Co.,  Ill  Me. 
590,  90  A  706. 

1015-86  Moore-Mansfield  Const.  Co. 
V.  E.  Co.,  179  Ind.  353,  101  NE  295; 
Hawk  V.  Day,  148  la.  47,  126  NW 
955. 

1016-87  Barker  v.  Eastman,  76  N. 
H.  277,  82  ,A  166. 

1017-88     Sherman  C.  &  Co.  v.  Horn 
Co.,  225  Fed.  497,  140  CCA  539;  Thorp 
V.  Boudwin,  228  Pa.  165,  77  A  421. 
lOlS-91     Pollock  V.  Kinman,  176  111. 
App.  361. 

1019-92  Seeger  v.  Young,  127  Minn. 
416,  149  NW  735. 

1020-93  Higdon  v.  Fields,  6  Ala. 
App.  281,  60  S  594;  Eppinger  v.  Lind- 
say, 141  Ga.  640,  81  SE  1036;  Eppin- 
ger V.  Seagraves,  141  Ga.  639,  81  SE 
1035;  Meier  v.  Hilton,  257  111.  174,  lOO 
NE  520;  JeflEerson  v.  Eiist,  49  la.  594, 
128  NW  954;  Olivier,  Voorhies  &  Low- 
rey  v.  Majors,  133  La.  764,  63  S  323; 
Duplessis  1J.  Moine,  84  N.  J.  L.  587, 
87  A  111;  Allen  v.  E.  Co.  (Tex.  Civ.), 
143  SW  1185. 

[a]  County  and  state. — ^An  action  by 
the  citizens  of  a  county  to  compel  a 
railroad  company  to  construct  its  road 
through  the  county  seat  as  required  by 
law  will  not  abate  a  subsequent  action 
by  the  state  against  the  railroad  to 
compel  such  construction  and  to  re- 
cover for  failure  to  do  so.  Kansas 
City,  M.  O.  E.  Co.  v.  S.  (Tex.  Civ.), 
155   SW   561. 

[b]  Declaration  in  set-off. — The  pen- 
dency of  an  action  by  a  defendant  in 
the  form  of  a  declaration  in  set-off,  is 
as  good  a  reason  for  an  answer  in 
abatement  to  a  subsequent  action  upon 
the  same  claim  as  is  the  pendency  of 


an  original  and  independent  suit  for 
the  same  cause  of  action.  Manufac- 
turers' Bottle  Co.  V.  Taylor  Stites  U-, 
Co.,  208  Mass.  593,  95  NE  103. 
1020-94  Sebring  v.  Quinn,  104  Mise. 
630,  172  NYS  177. 

1020-95  Milbra  v.  S.  &  I.  Co.,  182 
Ala.  622,  62  8  176,  46  LEA  (NS)  274; 
Boschetti  v.  Morton,  23  Cal.  App.  325, 
137  P  1085;  Wray  v.  Wray,  159  la. 
230,  140  NW  414;  Murphy  v.  Hassel- 
bach,  171  NYS  287. 
1020-96  [a]  Slander  occurring 
after  the  commencement  of  former  ac- 
tion. McKay  t.  Poster,  179  App.  Div. 
303,  166  NYS  331. 

1020-98  Townsley  v.  Ins.  Co.,  218 
N.  Y.  228,  112  NE  924;  Speier  v.  Laun- 
dry, 56  Pa.  Super.  323. 

[a]  Under  a  contract  for  services  to 
be  performed  during  a  stated  period, 
which  provides  for  monthly  payments, 
a  breach  of  the  contract  during  any 
month,  is  the  foundation  of  a  distinct 
cause  of  action.  Gravette  v.  Graphite 
Co.,  1  Ala.  App.  656,  56  S  17. 
1021-99  [a]  Actions  for  permSr 
nent  injuries. — An  action  for  an  injury 
to  property  will  not  abate  a  subse- 
quent action  for  the  continuance  of 
the  same  injury.  Smith  v.  Sedalia,  244 
Mo.  107,  149  SW  597. 

[b]  Fending  a  suit  for  separation  and 
alimony,  the  wife  may  bring  another 
action  upon  an  agreement  made  by  hus- 
band after  the  first  suit  was  instituted, 
to  pay  her  an  allowance.  Hoffmann  v. 
Nestel,  146  App.  Div.  305,  130  NYS 
775. 

1022-2  Eoss  V.  Miller,  252  Fed.  697, 
164  CCA  537;  Southern  Ey.  Co.  v.  Co. 
(Va.),  97  SE  343. 

1022-3  Union  Trust  Co.  v.  Journeay, 
29  Cal.  App.  502,  156  P  999. 
1023-7  [a]  Different  breaches  of 
different  bonds. — An  action  against  a 
surety  on  saloon  keeper's  bond  will  not 
abate  because  there  is  an  action  pend- 
ing against  the  same  surety  on  another 
saloon  keeper's  bond;  both  actions  be- 
ing based  on  the  unlawful  sale  of  liquoi 
to  plaintiff's  husband.  American  Surety 
Co.  V.  Sauers,  50  Ind.  App.  475,  98  NE 
829. 

1024-8  Milbra  v.  S.  &  L  Co.,  182 
Ala.  622,  62  S  176,  46  LEA  (NS)  274; 
Kaplan  v.  Coleman,  180  Ala.  267,  60 
S  885;  Underwood  v.  Underwood,  139 
Ga.  241,  77  SE  46;  Jos.  Eosenheim 
Shoe  Co.  V.  Morne,  10  Ga.  App.  582, 
73   SE   953;   Meier  v.  Hilton    257  IH, 
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174,  100  NE  520;  Proctor  v.  Moran,  213 
Mass.  405,  100  NE  672;  Grainger  v. 
E.  Co.,  101  S.  C.  399,  85  SE  968. 

[a]  Successive  actions  for  possession. 
A  summary  proceeding  brought  by 
landlord  against  tenant  for  the  posses- 
sion of  land  will  not  abate  a  subse- 
quent action  for  the  same  purpose;  the 
issues  whether  the  landlord  is  entitled 
to  possession  on  the  two  dates  are  dif- 
ferent. Proctor  V.  Moran,  213  Mass. 
405,  100  NE  672. 

[b]  Pending    patent   proceedings    by 
one   co-tenant   of   a   mining   claim   the 
other  co-tenant  may  bring  an  action  to 
quiet  title  to  the  claim.    O'H  anion  v. 
Min.  Co.,  48  Mont.  65,  135  P  913. 
1024-9     Stearns  C.  &  L.  Co.  v.  Pat- 
ton,  134  Tenn.  556,  184  SW  855. 
1025-11     [a]      Replevin     and    tres- 
pass.— A  pending  action  in  replevin  for 
chattels  will  abate  a  subsequent  action 
in   trespass   for   damages   for    the   un- 
lawful detention.     Duplessis  v.  Moine, 
84  N.  J.  L.  -587,  87  A  111. 
1025-12     Erickson  v.   Ward,  266  111. 
259,  107  NE  593. 

[a]  Mechanic's  lien  and  contract  com- 
bined.— But  a  suit  upon  a  mechanic's 
lien  and  for  personal  judgment  against 
the  contractor  will  abate  a  subsequent 
action  against  the  contractor  for  tht, 
amount  due  upon  the  contract.  Fresno 
Plan.  Mill  Co.  v.  Manning,  20  Cal.  App. 
766,  130  P  196. 

1025-13  [a]  A  foreclosure  of  trust 
instrument  and  an  action  on  the  debt 
thereby  secured  may  proceed  at  same 
time.  The  one  will  not  abate  the  other. 
Myers  i;.  Stein,  154  App.  Div.  631,  139 
NYS  762. 

1026-16  Wray  v.  Wray,  159  la.  230, 
140  NW  414;  Spear  v.  Coggan,  223 
Mass.  156  111  NE  793;  Disbrow  v. 
Cream^y  Pack.  Co.,  115  Minn.  434,  132 
NW  913. 

Comp. — Neszery  v.  Beard,  224  Mass. 
305,  112  NE  1012. 

[a]  An  action  under  the  Torrens  Act 
to  settle  a  title  will  abate  a  subsequent 
action  under  the  adverse  ,claim  statute 
by  a  defendant  in  the  former  action 
against  the  applicant.  Seeger  v.  Young, 
127  Minn.  416,  149  NW  735. 

[b]  Pending  a  divorce  proceeding  the 
wife  may  not  maintain  an  independent 
suit  at  law  against  the  husband  for  ex- 
penses incurred  by  her  in  the  mainte- 
nance of  their  minor  child.  Libbe  v. 
Libbe,  157  Mo.  App.  610,  138  SW  688. 
102'7-17     Eppinger    v,    Jjindsay,    141 


Ga.  640,  81  SE  1036;  Eppinger  v.  Sea- 
graves,  141  Ga.  639,  81  SE  1035. 
[a]  Part  relief  by  way  of  counter- 
claim.^A  counterclaim  may  be  inter- 
posed in  a  municipal  court  in  a  sum 
equal  to  that  court's  jurisdiction  even 
though  an  action  is  pending  in  a  court 
of  higher  jurisdiction  for  the  full 
amount  of  the  claim.  In  his  counter- 
claim the  defendant  cannot  obtain  full 
relief.  Rundlett  v.  Whitall,  135  NYS 
697. 

1037-18  Colburn  v.  Dortie,  49  Colo. 
90,  111  P  837;  Williams  v.  County 
Comrs.,  48  Colo.  541,  111  P  71;  Eow- 
den  V.  Maisinger,  164  111.  App.  125; 
Doullut  V.  Eush,  142  La.  443,  77  S 
110;  Poulson  V.  Markus,  34  S.  D.  428, 
148  NW  855;  Southern  Ey.  Co.  v.  G. 
(Va.),  97  SE  343;  Comstock  v.  Lumb. 
Co.,  69  W.  Ya.  100,  71  SE  255. 
1028-19  Eeis  v.  Applebaum,  170 
Mich.  506,  136  NW  393;  Pocoke  v. 
Peterson)  256  Mo.  501,  165  SW  1017. 
1028-20  Van  Slyke  v.  Van  Slyke, 
183  Mich.  536,  150  NW  114;  Pocoke 
V.  Peterson,  256  Mo.  501,  165  SW 
1017. 

1031-30  Eundlett  v.  Whitall,  135 
NYS  697. 

[a]  Setting  off  claim  in  another  ac- 
tion.— The  mere  pendency  of  a  suit 
upon  a  claim  will  not  prevent  the  same 
claim  from  being  used  as  a  set-off  in 
another  action;  or  vice  versa  the  in- 
troduction of  a  claim  as  a  set-ofE  in 
one  action  will  not  create  a  bar  to  a 
suit  in  another  court,  in  a  direct  action 
upon  the  same  claim.  National  M.  E. 
Box  Co.  V.  Box  Co.,  246  Pa.  78,  92 
A  42. 

1031-31  Walker  v.  Chariot,  197  Mo. 
Appj  536,  196  SW  1085. 

[a]  Due  diligence  must  be  exercised 
by  the  party  seeking  the  abatement. 
Schenck  v.  Yard  (N.  J.  Eq.),  86  A 
81. 

[b]  The  defense  is  available  only  as 
one  in  abatement  and  not  in  bar. 
Blassingame  v.  Trust  Co.  (Tex.  Civ.), 
174  SW  900. 

1032-33     Schenck    v.    Yard    (N.    J. 
Eq.),  86  A  81;   McKay  v.  Foster,  179 
App.  Div.  303,  166  NYS  331. 
1032-34    Brown's   Est.    v.   Stair,   2i5 
Colo.  App.  140,  136  P  1003. 
1032-35     Spear  v.  Cogg-an,  223  Mass. 
156,    111    NE    793;    Hershey     i.     Ker- 
baugh,  242  Pa.  227,  88  A  1009. 
fa]     Remedy  of  defendant  who  relies 
on  another  suit  pending  is  by  plea  in 
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abatement  or  by  application  for  stay  oi 
proceedings.  Liggett  v.  Eitter,  54  Pa. 
Super.  405. 

1033-36  In  Texas,  etc.  Trawick  v. 
Brown  Co.,  74  Tex.  522,  12  SW  216; 
Wilkerson  v.  E.  Co.  (Tex.  Civ.),  171 
SW  1041;  Garza  &  Co.  v.  Jesse  French" 
P.  &  O.  Co.,  59  Tex.  Civ.  590,  126  SW 
906. 

1034-37  [a]  By  demurrer. — Spear 
v.  Coggan,  223  Mass.  156,  111  NE  793. 
[b]  Motion  to  elect. — Travis  v.  Sitz, 
135  Tenn.  156,  185  SW  1075,  LEA 
191 7A,  671. 

1034-39  Harrison  r.  Washington  L. 
&  T.  Co.,  258  Fed.  273;  Martin  v. 
Eichmond  C.  O.  Co.,  194  Mo.  App.  106, 
184  SW  127;  Dean  v.  Storm,  47  Okl. 
358,  148  P  732;  Beneke  v.  Tucker,  90 
Or.  230,  176  P  183;  Duncan  v.  Duncan, 
93  S.  C.  487,  76  SE  1099;  Womack 
V.  Sandygren  (Wash.),  180  P  922; 
Longmore  v.  Puget  Sound,  etc.  Co., 
78  Wash.  468,  139  P  191.  See  also 
vol.  1,  p.  36,  n.  47. 

1035-40  Eederiaktiebolaget  Amie  v. 
Transp.  C,  250  Fed.  400,  162  CCA  470. 
1035-42  Eederiaktiebolaget  Amie  v. 
Transp.  Co.,  250  Fed.  400,  162  CCA 
470;  Adler  Golden  C.  Co.  v.  Williams, 
211  Fed.  530;  McKay  v.  Foster,  179 
App.  Div.  303,  166  NTS  331;  Vance 
V.  Heath,  42  Utah  148,  129  P  365. 

[a]  Affidavit  of  defense. — The  objec- 
tion may  be  raised  bv  affidavit  of  de- 
fense. Speier  v.  Laundry  56  Pa.  Super. 
323. 

[b]  A  plea  in  abatement  is  also 
proper  even  though  the  code  permits 
the  objection  to  be  made  by  answer. 
Longmore  v.  Puget  Sound,  etc.  Co.,  78 
Wash.  468,  1.39  P  191. 

1036-43  ,  Michelin  Tire  Co.  v.  Webb, 

143  Mo.  App.  679,  127  SW  948. 

1037-46     Davant  v.  Weeks  (Fla.),  82 

S  807. 

1037-47     Kuntz   v.   Emerson   H.    Co. 

(Or.),    184   P   253. 

[a]     Enrollment    of    record    of    prior 

action. — ^Not  only  must  the  identity  of 

the.  cause    of   action    and    the    parties 

be  set  out,  but  also  the  record  of  the 

prior  action  must  be  enrolled.     Barker 

V.  Eastman,  76  N.  H.  277,  82  A  166. 

1039-52     Kuntz   v.   Emerson   H.    Co. 

(Or.),  184  P  253. 

1040-57    Seeger  v.  Young,  127  Minn. 

416,  149  NW  735. 

[a]    Where  the  names  are  not  the  same 

as  in  the  former  action,  the  defendant 

must  show  the  identity  of  the  parties.  1 


McLaughlin  v.  Beyer,  181  Ala.  427,  61 
S  62. 


ANSWERS 
4-4  Wright  v.  Bank,  161  Cal.  500, 
119  P  651;  Eeclamation  Dist.  No.  730 
V.  Hershey,  160  qal.  692,  117  P  904, 
Kinard  v.  Ward,  21  Cal.  App.  92,  130 
P  1194;  Eose  v.  Lelande,  20  Cal.  App. 
502,  129  P  599;  Spaeth  v.  Inv.  Co.,  16 
Cal.  App.  329,  116  P  980;  Fowler  v. 
Lumb.  Co.,  39  App.  Cas.  (DC)  220; 
Higgs  V.  Higgs,  144  Ga.  20,  85  SE 
1041;  Wren  v.  Davis,  139  Ga.  374,  77 
SE  169;  Southern  Bell  T.  &  T.  Co.  v. 
Shamos,  12  Ga.  App.  463,  77  SE  312; 
Bi-aneh  v.  Johnson,  9  Ga.  App.  699,  71 
SE  1123;  Bazemore  v.  Small  Co.,  9 
Ga.  App.  29,  70  SE  261;  Taylor  v.  Ey. 
Co.,  166  111.  App.  151;  Putnam  v. 
Middleborough,  209  Mass.  456,  95  NE' 
749;  Yeomans  v.  Bd.  of  Suprs.,  174 
Mich.  451,  140  NW  469;  Grimme  v. 
General  Council,  367  Mich.  240,  132 
NW  497;  Bruner  Granitoid  Co.  v.  Co., 
169  Mo.  App.  295,  152  SW  601;  Whit- 
ley V.  Speed,  171  App.  Div.  102,  156 
NYS  973;  Walsh  v.  Barrett,  154  App. 
Div.  461,  139  NYS  68;  McKane  v. 
Dady,  128  App.  Div.  190,  112  NYS  650, 
aff.,  201  N.  Y.  574,  95  NE  1133;  Long 
V.  Shepard,  35  Okl.  489,  130  P  131; 
First  Texas  State  Ins.  Co.  v.  Capers 
(Tex.  Civ.),  183  SW  7'94;  Levy  v. 
Eealty  Co.  (Tex.  Civ.),  179  SW  679. 
As  to  admissions  by  failure  to  deny, 
see  vol.   7,  p.  109. 

7-10  Key  v.  Moore  (Fla.),  82  S  810; 
Walker  v.  Matchett  Co.,  167  NYS  600. 
8-11  Maier  v.  Eomatzki  95  Neb.  76, 
144  NW  1036. 

9-13  Costello  V.  Tasker,  227  Ma^s, 
220,  116  NE  573;  MeCaskey  E.  Co.  17. 
Bradshaw  Co.,  174  N.  C.  414,  93  SB 
898;  Trimble  v.  Hawkins  (Tex.  Civ.), 
197  SW  224. 

10-15  Friday  v.  Smith,  195  Fed.  742, 
115  CCA  542;  Lynch  v.  Clark  (Ariz.), 
179  P  960;  House  v.  Piercy  (Cal.),  183 
P  807;  Gam  v.  Thorwaldson  (Cal. 
App.),  180  P  9;  Blanck  v.  Amusement 
Corp.,  19  Cal.  App.  720,  127  P  805; 
Briggs  V.  P.,  21  Cal.  App.  85,  121  P 
127;  Brown  v.  P.,  21  Colo.  App.  93,  121 
P  130;  Cuthbert  Ice  Co.  v.  Mfg.  Co., 
20  Ga.  App.  695,  93  SE  279;  Lapin  v. 
Elev.  E.  Co.,  162  111.  App.  298;  Mor- 
rill V.  Baggott,  57  111.  App.  530,  aff., 
157  111.  240,  41  NE  639;  Northern 
Coal  &  C.  Co.  V.  Bates,  146  Ky.  624, 
143  SW  13;  Cantrill  v.  Sebree's  Admx., 
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146  Ky.  269,  142  SW  415;  Booth  v. 
Bank,  116  Md.  668,  82  A  652;  White 
V.  United'  Brothers,  etc.  (Mo.  App.), 
180  SW  406;  Weidmann  S.  D.  Co.  v. 
Co.,  88  N.  J.  Eq.  397,  102  A  858,  1056; 
Bruton  v.  Sakariason,  21  N.  M.  438, 
155  P  725;  Overland  Sales  Co.  v.  Kauf' 
man,  76  Misc.  230,  134  NYS  599; 
Moore  v.  Vermilya,  168  NYS  85;  De- 
lannoy  v.  Blondet,  22  P.  B.  219;  Fidel- 
ity S.  &  L.  Assn.  V.  Eeese  (S.  D.),  171 
NW  812. 

[a]  Contrihutory  negligence  is  an  af- 
firmative defense  and  must  be  specially 
pleaded  with  particularity,  and  no  acts, 
except  those  pleaded,  can  te  proved  on 
the  trial  or,  if  proven,  made  the  basis 
of  a  verdict.  Blalock  v.  Blacksher,  11 
Ala.  App.  45,  66  S  863.  See  "Negli- 
gence." 

[b]  Publication  of  libel  is  admitted 
by  an  answer  which  fails  to  deny  it. 
TuUy  V.  New  York  Times  Co.,  78  Misc. 
165,  137  NYS  962. 

[e]  Failure  to  give  notice  in  personal 
injury  ease  must  be  pleaded.  Gellen- 
beck  V.  City  (S.  D.),  166  NW  631. 
10-16  Joyce  v.  Rubin,  23  Ida.  296, 
130  P  793;  Young  v.  White,  158  App. 
Div.  760,  143  NYS  931. 
11-19  Myers  v.  Stein,  154  App.  Div. 
631,  139  NYS  762;  In  re  St.  George's 
L.  Roman  Catholic  Church,  244  Pa.  410, 
90  A  918. 

12-22  'Georgia  Cotton  Co.  v.  Lee,  196 
Ala.  599,  72  S  158;  Culley  v.  Brew.  & 
lee.  Co.,  196  Ala.  374,  72  S  45;  Wood- 
ruff Maoh.  Co.  V.  Griffin,  17  Ga.  App. 
529,  87  SE  808;  Ennis  v.  Ins.  Co., 
33  N.  D.  20,  156  NW  234;  State  Nat. 
Bank  V.  Lowenstein,  52  Okl.  259,  155 
P  1127;  Thornton  v.  Goodman  (Tex. 
Civ.),  185  SW  926. 

[a]  No  extension  of  time  as  a.  matter 
of  law  results  from  the  destruction  by 
fire  of  a  county  court  house  and  all 
the  records  of  a  lawsuit.  Higson  v. 
Ins.  Co.,  184  Fed.  165. 

12-23  Bedell  v.  R.  Co.,  245  Fed.  788; 
Eosenbacher  v.  Martin,  170  N.  C.  236, 
86  SE  785. 

13-26  [a]  Before  default. — Answer 
may  be  filed  as  a  matter  of  right  at 
any  time  before  the  case  is  marked  in 
default.  Craig  &  Co.  v.  Lumb.  Co.,  l'fv» 
Ala.  535,  60  S  838;  Hall  v.  Tiedeman, 
141  Ga.  602,  81  SE  868. 

[b]  Before  final  judgment. — Defend- 
ant may  appear  and  make  his  defense 
at  any  time  before  final  judgment. 
Fort-Mims  &  Haynes  Co.    v.    Brauan- 


Akers  Co.,  140  Ga.  131,  78  SE  721; 
Waggy  «.  Waggy,  77  W.  Va.  144,  87 
SE  178. 

13-27  Johnson  v.  Finger,  102  S.  C. 
354,  86  SE  673. 

13-28  Colley  v.  Brew.  &  Ice  Co.,  196 
Ala.  374,  72  S  45:  Farmer  v.  Fowler, 
288  111.  494  123  NE  550;  iTnitea  Amer- 
ican, etc.  Church  v.  United  American, 
etc.  Church,  158  N.  C.  564,  74  SE  14; 
Peck  V.  Bank,  50  Okl.  252,  150  P  1039; 
Brown  v.  Rankin,  108  S.  C.  105,  93  SE 
327;  Bishop  v.  Jacobs,  108  S.  C.  49,  93 
SE  243;  Avery  v.  Bennett,  104  S.  C. 
419,  89  SE  466;  Wichman  v.  Fox,  96 
S.  C.  469,  81  SE  180. 
fa]  When  extension  of  time  is  granted 
in  which  to  file  an  answer,  if  it  is  filed 
on  ■  or  before  the  day  fixed  it  is  in 
time.  Combs  v.  Frick  Co.,  162  Ky.  42, 
171  SW  999. 

[b]  What  judge.— A  circuit  judge  at 
Chambers  in  another  circuit  _  than  the 
one  in  which  action  is  pending,  with- 
out notice  to  the  adverse  party  or  his 
attorney  and  without  a  showing  that 
there  is  no  resident  or  presiding  judge 
in  that  circuit,  has  no  right  to  grant 
an  extension  of  time  to  answer.  Beck- 
with  V.  Martin,  98  S.  C.  183,  82  SE 
414. 

15-30  Peck  V.  Bank,  50  Okl.  252,  150 
P  1039. 

15-32.  Kosher  v.  Stuart,  64  Or.  123, 
121  P  901,  129  P  491. 
16-33  American  Hard  E.  Co.  v. 
Howe,  280  111.  431,  117  NE  425. 
16-36  Jackson  v.  Tire  Co.,  92  Misc. 
225,  155  NYS  402;  Li  Sai  Cheuk  v. 
Lee  Lung,  79  Or.  668,  146  P  94,  156 
P  254. 

17-38  [a]  Aft^r  amendment. — Trim- 
ble V.  Hawkins  (Tex.  Civ.),  197  SW 
224. 

18-41  [a]  Erroneous  extension. 
TusTia  V.  Heller,  Hirsh  &  Co.,  140  App. 
Div.  323,  125  NYS  182. 
18-43  ■  Morbeek  v.  Bradford-Kennedy 
Co.,  19  Ida.  83,  113  P  89;  Stephens  v. 
Eingling,  102  8.  C.  333,  86  SE  683. 
19-47  Burnett  Cigar  Co.  v.  Paper 
Co.,  164  Ala.  547,  51  S  263;  Citizens' 
Mut.  F.  Ins.  Co.  V.  Bridge  Co.,  113  Md. 
430,  77  A  378;  Redwater  L.  &  C.  Co. 
V.  Eeed,  26  S.  D.  466,  128  NW  702. 
19-49  [a]  Indicated  admissions  not 
stated. — An  answer  alleging  denial  of 
each  and  every  allegation  of  the  com- 
plaint, "except  as  hereinafter  express- 
ly admitted,"  is  bad  on  demurrer  for 
failure  to  state  what  is  included  in  the 
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exception.  Salisbury  v.  La  Fitte,  22 
Colo.  App.  90,  123  P  124. 
19-50  Great  N.  E.  Co.  v.  V.  S.,  244 
Fed.  406,  157  CCA  32;  Carolina,  etc.  E. 
Co.  V.  Mumpower,  205  Fed.  872,  124 
CCA  64;  Hitt  Lumb.  Co.  v.  Turner, 
187  Ala.  56,  65  S  807;  St.  Louis,  etc. 
E.  Co.  V.  Weatherly,  93  Ark.  269,  124 
SW  1031;  O'Neill  v.  lua.  Co.,  166  Cal. 
310,  135  P  1121;  Stevens  v.  Eisley,  88 
Conn.  442,  91  A  260;  Johnstone  v. 
Kelly,  7  Penne.  (Del.)  119,  74  A  1099; 
Moore  v.  Mtg.  &  D.  Co.,  13  Ga.  App. 
54,  78  SE  1097;  Beninghofi  v.  Futter- 
er,  176  111.  App.  579;  Baxter  v.  Moore, 
56  Ind.  App.  472,  105  NE  588;  Taylor 
V.  Griner,  55  Ind.  App.  617,  104  NE 
607;  Moore  v.  Crandall,  146  la.  25,  124 
NW  812,  140  AmSt  276;  Bassett  v. 
Lush,  156  Ky.  490,  161  SW  227,  rehear, 
denied,  159  Ky.  621,  167  SW  869; 
In  re  Watson,,  163  App.  Div.  41,  148 
NTS  525;  Cunningham  v.  Piatt,  82 
Misc.  486,  144  NYS  51;  Gonzalez  v. 
CoUazo,  22  P.  E.  576;  Lummus  C.  G. 
Co.  V.  Counts,  68  S.  C.  136,  82  SB 
391;,  Brewer  v.  Eomney,  50  Utah  236, 
167  P  366;  Easterly  v.  Lumber  Co.,  60 
Wash.  647,  111  P  876. 
[a]  Construing  admission. — An  admis- 
sion in  an  adversary's  pleading  to  be 
available  must  be  taken  with  all  the 
qualifying  clauses  included  in  it.  Okla- 
homa M.  Plow  Co.  v.  Smith,  41  Okl. 
498,  139  P  285. 

21-54  Walters  v.  Battenfleld,  21  N. 
M.  413,  155  P  721;  New  York,  etc.  Co. 
V.  Contr.  Co.,  187  App.  Div.  1,  175  NYS 
153. 

23-56  Truax  v.  Eothschild,  171  App. 
Div.  509,  157  NYS  634. 
23-57  De  St.  Aubin  v.  Guenther,  232 
Fed.  411;  Mulinos  v.  Walkof,  95  Misc. 
165,  159  NYS  16;  Clarkin  v.  New 
York,  91  Misc.  98,  154  NYS  1019. 
23-58  De  St.  Aubin  v.  Guenther,  232 
Fed.  411. 

26-71  Gilmour  v.  Merchandise  Co., 
21  Colo.  App.  307,  121  P  765;  Hyatt 
V.  Lindner,  133  La.  614,  63  S  241,  48 
LEA  (NS)  256;  Gordon  v.  Freeman, 
112  Minn.  482,  128  NW  834,  1118; 
Weidmann  Silk  D.  Co.  v.  Water  Co., 
88  N.  J.  Eq.  397,  102  A  858,  1056; 
Browning,  King  &  Co.  v.  Terwilliger, 
144  App.  Div.  516,  129  NYS  431 ;  Nor- 
folk, etc.  Co.  V.  Co.  (Va.),  98  SE  43; 
Kimble  v.  Stackpole, ,  60  Wash.  35,  110 
P  677,  35  LEA  (NS)  148;  Kimberley- 
Clark  Co.  v.  Paper  Co.,  153    Wis.   69, 


140  NW  1066.  See  Metcalf  v.  Glaze 
(Okl.),  173  P  446. 

[a]  Inconsistent  defenses  permitted. 
Parson  f.  Trowbridge,  226  Fed.  15,  140 
CCA^aiO;  Denver  Omnibus  &  C.  Co. 
V.  Gast,  54  Colo.  17,  129  P  233;  Han- 
sell-Elcoek  Co.  v.'  Ins.  Co.,  177  111.  App. 
500;  Williams  v.  Co.,  164  N.  C.  216,  80 
SE  257;  Galveston  &  W.  Ey.  Co.  v. 
Galveston   (Tex.  Civ.),  186  SW  368. 

[b]  If  inconsistent  remedies  are  pur- 
sued by  plaiutiS  he  cannot  complain 
that  defendant's  answer  is  responsive 
to  both  remedies.  Couch  v.  Crane,  142 
Ga.  22,  82  SE  459. 

[c]  Inconsistent  defenses  in  an  an- 
swer will  render  answer  frivolous.  Cook 
V.  Broughton.  102  Misc.  260,  168  NYS 
818. 

27-72  Oldham's  Admx.  v.  Oldham's 
Admx.,  141  Ky.  626,  133  SW  232; 
Caruso  v.  Brown,  142  Ky.  76,  133  SW 
948;  Brown  v.  Emerson,  155  Mo.  App. 
459,  134  SW  1108. 

27-73  Kansas  State  M.  H.  Assn.  v. 
Surety  Co.,  97  Kan.  271,  155  P  13; 
Egan  V.  Hotel  Grunewald,  134  La.  740, 
64  S  698;  Ewen  v.  Hart,  183  Mo.  App. 
107,  166  SW  315;  Gregg  v.  Wilming- 
ton, 155  N.  C.  18,  70  SB  1070;  Hart- 
Parr  Co.  V.  Keeth,  62  Wash.  464,  114 
P  169,  AnnCasl912D,  243;  Wyoming  C. 
&  D.  Co.  V.  Lumb.  Co.,  25  Wyo.  158, 
166  P  391. 

[a]  Test  of  inconsistency. — All  de- 
fenses will  be  held  coiisistent  unless 
one  of  them  cannot  be  proved  without 
disproving  the  other.  Ford  &  Isbell 
Lumb.  Co.  V.  Lumb.  Co.,  fl4  Neb.  87, 
142  NW  300. 

28-74  Harshbarger  v.  Eby,  28  Ida. 
753,  156  P  619;  Pelton  W.  W.  Co.  v. 
Iron  Co.,  87  Or.  248,  170  P  317. 
29-75  Phillips  v.  Vermeule,  88  N.  J. 
Eq.  500,  102  A  695;  Weidmann  Silk  D. 
Co.  u.  Water  Co.,  88  N.  J.  Eq.  397,  102 
A  858,  1056;  Strong  v.  Eckert,  180 
App.  Div.  626,  167  NYS  1069;  Conwill 
V.  Eldridge  (Okl.),  177  P  79;  Wyoming 
C.  &  D.  Co.  V.  Lumb.  Co.,  25  Wyo.  158, 
166  P  391. 

29-78  Bradley  v.  Blandin  (Vt.),  104 
A  11. 

30-79  Watkins  Medical  Co.  v.  Hol- 
loway  (Mo.  App.),  181  SW  602;  Adler 
V.  Hotel  Co.  (Mo.  App.),  181  SW  1062; 
Weidmann  Silk  D.  Co.  v.  Water  Co., 
88  N.  J.  Eq.  397,  102  A  858,  1056; 
Bradley  v.  Blandin  (Vt.),  104  A  11; 
Nance  v.  Valentine,  99  Wash.  323,  169 
P  862. 
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30-81  Dixon  v.  Green  (N.  C),  100 
SE  262. 

31-82  Emerson  Brantingham  Imp. 
Co.  V.  Ware  (Okl.),  174  P  1066. 
31-83  McAlpine  v.  Casualty  Co.,  134 
Minn.  192,  158  NW  967. 
32-84  Louisville  &  N.  E.  Co.  v.  Dis- 
tillery Co.,  170  Ky.  775,  187  SW  296. 
faj  Prior  authority  of  agent  and 
ratification. — An  answer  setting  up  an 
agreement  with  plaintiflE's  agent  as  a 
defense  cannot  rely  upon  both  an  ac- 
tual authority  of  the  agent  and  rati- 
fication by  the  principal,  for  a  pleading 
must  proceed  upon  some  single  theory. 
Eeeves  &  Co.  v.  Miller,  48  Ind.  App. 
339,  95  NE  677,  rev.  91  NE  812. 
[b]  Misjoinder  of  causes  of  action  is 
waived  by  plea  to  the  merits.  Lampel 
Land  &  I.  Co.  ■;;.  Spellings,  236  Mo.  33, 
139  SW  345. 

[cj  Denial  and  justification  not  per- 
mitted in  libel.  Schwing  v.  Dunlap,  130 
La.  498,  58  S  162. 

[dj  Denial  and  set-off. — A  plea  deny- 
ing the  partnership  and  one  of  set-off 
are  not  inconsistent,  where  the  first 
plea  raises  the  validity  of  an  attempted 
incorporation.  Heiseu  v.  Churchill,  179 
Fed.  828,  103  CCA  320. 
[ej  Fr-aud  and  breach  of  warranty  not 
inconsistent  defenses  in  action  on  note. 
Iviinneapolds  T.  M.  Co.  v.  Peters,  112 
Minn.  429,  128  NW  578. 

[f]  Teuder  and  general  issu«. — A 
party  cannot  plead  a  tender  of  a  part 
of  the  sum  declared  for  and  at  the 
same  time  maintain  a  plea  of  the  gen- 
eral issue  to  the  whole  declaration. 
O'Meara  v.  Coal  Co.,  154  111.  App.  321. 

[g]  Denial  of  contract,  and  statute 
of  frauds,  may  be  pleaded.  Nance  v- 
Valentine,  99  Wash.  323,  169  P  862. 
38-85  Walker  v.  Supply  Co.,  18  Ga. 
App.  447,  89  SE  533;  Dixon  v.  Pruett 
(Nev.),  177  P  11;  Cooper  v.  Eoggen, 
174  NTS  687;  Goldberg  v.  Casualty 
Co.,  169  NYS  113;  Werfelman  v.  Quick, 
187  App.  Div.  732,  176  NYS  58;  Beyer 
V.  Mining  Co.,  37  N.  D.  319,  163  NW 
1061;  Northwest  Land,  etc.  Co.  v. 
Addington,  98  Wash.  576,  168  P  164. 
38-87  Tooze  v.  Heighten,  79  Or.  545, 
156  P  245. 

38-90  [a]  Matter  in  avoidance  new, 
though  negatived  in  petition  in  an- 
ticipation of  a  possible  defense.  Eose 
V.  Cecil,  167  Ky.  608,  181  SW  170. 
38-91  Walters  v.  Battenfield,  21  N. 
M.  413,  155  P  721,  citing  Churchill  v. 
Baumann,  95  Cal.  541,  30  P  770. 


38-92  Doichinoff  v.  By.  Co.,  51  Mont. 
582,  154  P  924;  Walters  v.  Battenfield, 
21  N.  M.  413,  155  P  721;  Monongahela 
T.  &  L.  Co.  V.  Flannigan,  77  W.  Va. 
162,  87  SE  161. 

39-93  Walters  v.  Battenfield,  21  N. 
M.  413,  155  P  72L 

41-5  Bundy  v.  Dickinson  (Wash.), 
182  P  947. 

-41-6  Continental  Gin  Co.  v.  Arnold, 
52  Okl.  569,  153  P  160. 
42-24  See  Mechanics  &  M.  Nat.  Bk. 
V.  Termini,  93  Misc.  1,  156  NYS  433. 
42-29  George  F.  Eoot  Co.  v.  E.  Co., 
166  App..  Div.  137,' 151  NYS  702. 
43-40  Hunt  v.  Di  Bacco,  69  W.  Va. 
449,   71   SE  684. 

43-41     Halfmoon  Bridge  Co.  v.  Canal 
Board,  213  N.  Y.  160,  107  NE  344. 
44-46     Levitt  v.  Const.  Co.,  160  App. 
Div.  869,  144  NYS  474. 
46-51     Cooper   v.    Eoggen,    174    NYS 
687. 

46-52  Meredith  f.  Eoman,  46  Mont. 
204,  141  P  643. 

[a]  When  not  characterized  as  coun- 
terclaim.— New  matter  set  up  as  an  an- 
swer will  be  regarded  defense  only. 
Otto  Huber  Brewery  v.  Sieke,  146  App. 
Div.  467,  131  NYS  271. 
46-54  Wheless  r.  Hammond,  17  Ga. 
App.  644,  87  SE  1088;  Eosenthal  v. 
Board  of  Education,  270  111.  380,  110 
NE  579;  Vaughan  v.  Kujath,  44  Mont. 
484,  120,  P  1121. 

47-56  Davidson  v.  Gould  (Mo. 
App.),  187  SW  591. 
47-57  Klein  v.  Newfelt,  168  NYS 
625;  Strong  v.  Eckert,  180  App.  Div. 
526,  167  NYS  1069;  National  L.  Ins. 
Co.  V.  Hale,  54  Okl.  600,  154  P  536; 
Owens  V.  Bank,  54  Okl.  387,  154  P  355; 
Interior  Warehouse  Co.  v.  Dunn,  80  Or. 
528,  157  P  806;  Magill  v.  McCamley 
(Tex.  Civ.),  182  SW  22. 
48-60  Clarkin  v.  New  York,  91  Misc. 
98,  154  NYS  1019;  Inman  Co.  v.  Dix, 
162  NYS  925. 

[a]  Not  to  vary  admitted  allegations. 
Where  plaintiff  sets  out  written  agree- 
ment and  defendant  admitted  execu- 
tion of  such  contract  the  defendant 
cannot  set  out  in  his  answer  a  contem- 
poraneous parol  agreement  at  variance 
therewith.  Bibb  Sewer  Pipe  Co.  v.  Co., 
142  Ga.  263,  82  SE  642. 

[b]  Insufiicient  defense. — Under  Penn- 
sylvania affidavit  of  defense  law,  an 
answer  which  consists  of  certain  gen- 
eral denials,  and  a  formal  denial  of  the 
execution   of   the   contract   with   a  de- 
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mand  for  proof  thereof,  is  insufficient. 
U.  S.  V.  Emery,  225  Ted.  287. 
49-62     Sapirie  r.  Collins  (Ind.  App.), 
122  NE  679. 

49-65     Kansas   State  M.  H.  Aasn.  v. 
Surety  Co.,  97  Kan.  271,  165  P  13. 
50-66     Churchill  v.  Meade   (Or.),  182 
P  368. 

51-68  Flint  v.  Paving  Co.,  92  Conn. 
576,    103    A   840. 

51-69  Ingram  v.  Lumb.  Co.,  77  Or. 
633,  152  P  256. 

[a]  Conclusions  of  law. — State  Line  & 
S.  E.  Co.  V.  Davis,  228  Fed.  246;  Wil- 
liams V.  Co.,  227  Fed.  922;  Eussell  v. 
Bush,  196  Ala.  309,  71  S  397;  Alabama 
G.  S.  E.  Co.  V.  Foley,  195  Ala.  391,  70 
S  726;  C.  V.  Helm,  169  Ky.  194,  183 
SW  502;  Magill  v.  McCamley  (Tex. 
Civ.),  182  SW  22. 

[bl  "Without  consideration."  —  A 
statement  that  the  contract  is  without 
consideration  is  a  conclusion.  Burke  v. 
Lumb.  Co.,  121  Ark.  194,  180  SW  499; 
Eeese  v.  Med.  Co.,  115  Ark.  606,  172 
SW  820;  Eivera  v.  Cappa,  29  Cal.  App. 
496,  156  P  1016. 

52-70  De  St.  Aubin  v.  Guenther,  232 
Fed.  411;  Pacific  Coast  M.  O.  H.  v. 
Stillena,  29  Oal.  App.  613,  157  P  5J9; 
Feick  V.  Bread  Co.,  91  N.  J.  L.  486, 
103  A  813. 

52-73    Hibernia  Sav.  &  Loan  Soc.  v. 
Dickinson,  167  Cal.  616,  140  P  265. 
52-74    Coddington  v.  Brown,  123  Ark. 
486,  185  SW  809. 

53-75    Fairbanks  v.  Warrum,  56  Ind. 
App.  337,  104  NE  983,  1141. 
53-78     Thornton      v.     Daniel  >   (Tex. 
Civ.),  185  SW  585. 

53-81  V.  S.  Fidflity  Co.  v.  S.  (Ind. 
App.),  122  NE  598:  Zenor  v.  Pryor, 
67  Ind.  App.  222,  106  NE  746;  Barken- 
thien  v.  P.,  213  N.  T.  554,  107  NE 
1034.  See  Almy  v.  Trayelera'  Assn., 
59  Ind.  App.  249,  106  NE  893. 

[a]  Cure  of  bad  complaint,  by  answer. 
Pope  r.  Ey.  Co.  (Tex.),  207  SW  514. 

[b]  Failure  to  plead  is  not  a  waiver 
of  defects  in  plaintiff's  declaration. 
Anderson  Forge  &  Mach.  Co.  v.  Motor 
Co.,  201  Mich.  '429,  167  NW  988. 
54-82  House  v.  Piercy  (Cal.),  183  P 
807;  Aetna  Ins.  Co.  v.  Cowan,  111 
Miss.  453,  71  S  746;  Nelson  Co.  v.  Sil- 
ver, 160  App.  Div.  445,  145  NYS  124, 
rearguraent  denied,  161  App.  Div.  889, 

'  145  NYS  1135;  Purdom  v.  Shock  (Okl.), 
184  P  125. 

54-83  Edelfson  v.  Power  Co.,  69  Or. 
18,  136  P  832. 


55-85  Great  N.  E.  Co.  v.  V.  S.,  157 
CCA  32,  244  Fed.  406;  Greer  v.  Ma- 
lone-Beall  Co.,  180  Ala.  602,  61  8  285. 
55-86  Eusaell  i.'Bush,  196  Ala.  309, 
71  S  397. 

55-87  Berlin  M.  Wks.  v.  Lumb.  Co., 
184  Ala.  272,  63  S  567;  Jackson  v. 
Bohlin  (Ala.  App.),  75  S  697;  Bernard 
V.  Eenard,  175  Cal.  230,  165  P  694; 
Browning,  King  &  Co.  v.  Terwilliger, 
144  App.  Div.  516,  129  NYS  431. 
56-89  Vogel  Co.  v.  Wolff,  156  App. 
Div.  584,  141  NYS  756. 
56-90  Kohler  &  C.  Co.  v.  Savage, 
86  Or.  639,  167  P  789. 
56-91  Blalock  v.  Ey.  &  El.  Co.,  228 
Fed.  296,  142  CCA  588,  AnnCasl917A, 
679;  Eshom  v.  Eshom,  18  Ariz.  170,  157 
P  974;  Provident  Gold  Miu.  Co.  v. 
Haynes,  173  Cal.  44,  159  P  155;  Union 
Trust  Co.  V.  Dickinson,  30  Cal.  App. 
91,  157  P  615;  Dunaway  v.  Anderson, 
22  Cal.  App.  691,  136  P  309;  Bell  v. 
Stadler,  31  Ida,  568,  174  P  129,  Welch 
t).  Bigger,  24  Ida  169,  133  P  381; 
Kneuper  Specialty  Co.  v.  Kneuper,  171 
App.  Div.  555,  157  NYS  395;  Marshall 
Mfg.  Co.  V.  Dickerson,  65  Okl.  188,  155 
P  224;  Minter  v.  Minter,  80  Or.  369, 
157  P  157. 

57-93  Nobach  v.  Scott,  20  Ida.  558, 
119  P  295;  Gahren  v.  Bank,  156  Ky. 
717,  156  SW  1127;  Lafayette  Trust 
Co.  V.  Haldane,  146  App.  Div.  533,  131 
NYS  171;  Hewitt  v.  Huffman,  55  Or. 
57,  105  P  98. 

57-95  Eonning  v.  Way,  18  Cal.  App. 
527,  123  P  615;  Blodgett  v.  Scott,  11 
Cal.  App.  310,  104  P  842;  Bell  v.  Stad- 
ler, 31  Ida.  568,  174  P  129;  Cooper 
V.  Ins.  Co.,  139  Mo.  App.  570,  123  SW 
497;  Britannica  Min.  Co.  v.  Fidelity 
&  G.  Co.,  43  Mont.  93,  115  P  46; 
Peters  v.  McPherson,  62  Wash.  496,  114 
P  188. 

58-97  Thompson  v.  Motor  Co.,  170 
Cal.  737,  151  P  122,  AnnCasl917A, 
677;  Kinney  v.  Casualty  Co.,  15  Cal. 
App.  571,  115  P  456;  Shields'  Admr.  v. 
Chesser,  167  Ky.  532,  180  SW  968. 
fa]  In  Missouri  the  doctrine  of  nega- 
tive pregnant  is  not  recognized.  Coop- 
er V.  Ins.  Co.,  139  Mo.  App.  570,  123 
SW  497. 

59-98  White  v.  Lumber  Co.,  81  Or. 
107,  155  P  364,  158  P  173,  527.  f 

59-99     Dry  Milk  Co.  v.  Products  Co., 
171   App.  Div.  296,  156  NYS  869. 
59-1     Bartlett  Est.  Co.  v.  Praser,  H 
Cal.  App.  373,  10?  P  130, 
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60-2  Simoneau  v.  Ey.  Co.,  159  Cal. 
494,  115  P  320;  Tustin  Packing  Co.  v. 
Fruit  A.  Co.,  21  Cal.  App.  274,  131  P 
338;  Glenn  v.  Mills  Co.,  154  App.  Div. 
513,  139  NYS  70;  Oishei  v.  Taxioab 
Co.,  136  App.  Div.  683,  121  NYS  472; 
Krauss  Engineering  Co.  v.  MeKinnon, 
66  Misc.  181,  121  NYS  396;  Harrison 
V.  Birrell,  58  Or.  410,  115  P  141; 
Peters  v.  McPherson,  62  Wash.  496, 
114  P  188. 

[a  J  Rule  stated. — In  Pull  en  v.  Trad- 
ing Co.,  165  App.  Div.  117,  150  NYS 
719,  the  court  said:  "This  court  has 
often  had  occasion  to  state  and  ap- 
ply the  rules  applicable  to  the  incor- 
poration in  a  separate  defense  of  de- 
nials and  of  facts  pleaded  as  a  de- 
fense. .  .  .  The  rule  is  now  well  set- 
tled by  those  and  kindred  authorities 
that,  if  such  denials  or  allegations  are 
essential ,  to  render  the  other  facts 
pleaded  available  as  a  separate  defense, 
they  should  not  be  stricken  out;  but,  if 
they  are  not  material  or  relevant  to 
the  defense  they  should  not  be  left  in 
to  shield  the  new  matter  alleged  as  a 
defense  against  a  demurrer." 
60-4  Farmers'  Bk.  v.  Keen  .(Okl.), 
167  P  207. 

62-10  Birmingham,  etc.  Co.  v.  Yates, 
169  Ala.  3H,  53  S  915;  Welles  v.  Assur. 
Co.,  49  Colo.  508,  113  P  524;  Hudson 
Bldg.  V.  Generale  Transatlantique,  169 
App.  Div.  600,  155  NYS  488;  Eosen- 
stock  V.  Laue,  140  App:  Div.  467,  125 
NYS  361,  a*.,  122  NYS  525;  Olarkin 
V.  New  York,  91  Misc.  98.  154  NYS 
1019;  Tully  v.  New  York  Times  Co., 
78  Misc.  165,  137  NYS  962;  Eedwater 
L.  &  C.  Co.  V.  Eefed,  26  S.  D.  466,  .128 
NW  702. 

[a]  Separate  answer  to  each  count 
must  be  made.  Philadelphia,  B.  &  W. 
E.  Co.  V.  Gatta,  4  Boyce  (Del.)  38,  85 
A  721,  AnnCasl916E,  1227. 
63-11  Clarkin  v.  New  York,  91  Misc. 
98,  154  NYS  1019. 

64-15  Berlin  M.  Wks.  v.  Lumb.  Co., 
184  Ala.  272,  63  S  567;  Speer  v.  Amer- 
ican Stars  of  Equity,  157  111.  App.  554; 
Duffy  V.  England,  176  Ind.  575,  96  NE 
704. 

64-20  Hunner  v.  Stevenson,  122  Md. 
40,  89  A  418. 

65-22  Burritt  v.  Lunny,  90  Conn.  491, 
97  A  756;  Nelson  v.  Hall,  66  Fla.  35, 
63  S  156;  Cunningham  v.  Piatt,  82 
Misc.  486,  144  NYS  51. 
[a]  Reference  to  "all  the  allegations 
bereinbedfore    contained,"     etc.,    does 


not  include  denials.  Dry  Milk  Co.  v. 
Dairy  Products  Co.,  171  App.  Div.  296, 

156  NYS  869. 

66-25  Gaynor  v.  Ins.  Co.,  12  6a. 
App.  601,  77  SE  1072;  Lapp  v.  Nat. 
Bank  (Ind.  App.),  124  NE  707;  Phillips 
V.  Vermcule,  88  N.  J.  Eq.  500,  102  A 
695.  ^ 

66-26  Marengo  Abstract  Co.  v.  Hoop- 
er &  Co.,  174  Ala.  497,  56  S  580;  Lar- 
son V.  Ins.  Co., -98  Neb.  846,  154  NW 
721;  Plymouth  Garage  v.  Shanly,  170 
App.  Div.  61,  156  NYS  23;  McGill 
Co.  V.  TJnderwood,  161  App.  Div.  30, 
146  NYS  362;  Owens  v.  Bank,  54  Okl. 
387,   154   P   355. 

66-2S  Pierce  v.  Wilke,  165  la.  386, 
145  NW  908;  Browning,  King,  &  Co. 
V.  Terwilliger,  144  App.  Div.  516,  129 
NYS  431;  In  re  St.  George's  L.  Roman 
Catholic  Church,  244  Pa.  410,  90  A  918. 
67-33  Duffy  v.  England,  176  Ind. 
575,  96  NE  704;  Dixon  &  Co.  f.  Bron- 
ston  Bros.   &    Co.,   171   App.   Div.   552, 

157  NYS  385;  Vallancey  v.  Hunt,  20 
N.  D.  579,  129  NW  455,  34  LEA  (NS) 
473;  Guthrie  v.  Chair  Co.,  69  W.  Va. 
152,  71  SE  14. 

67-34  People's  Shoe  Co.  v.  Skally, 
196  Ala.  349,  71  8  719;  Eussell  v.  Bush, 
196  Ala.  309,  71  S  397. 
67-37  Dixon  &  Co.  v.  Bronston  Bros. 
&  Co.,  171  App.  Div. ,  552,  157  NYS 
385. 

68-38  Penn-American  Plate  Glass  Co. 
V.  Co.,  46  Ind.  App.  645,  90'  NE  1047. 
69-41  Keller  v.  Yzabal  (Mo.  App.), 
187  SW  576;  Childers  v.  Brown,  81  Or. 
1,  158  P  166;  Southern  Kansas  Ey.  Co. 
V.  Hughey  (Tex.  C^v.),  182  SW  361. 
69-44  J.  I.  Case  Threshing  Mach. 
Co.  V.  Bargabos  (Minn.),  172  NW  882; 
S.  V.  Eeiter,  140  Minn.  491,  168  NW 
714;  Licensed  Retail  Liquor  Dealers 
Assn.  V.  Denton,  140  Minn.  461,  168 
NW  553. 

Erratum.  —  Cross  -  reference  to  title 
"Sham  and  Frivolous  Pleading" 
should  be  to  title  "Frivolous  and  Sham 
Pleadings." 

70-45  Inter-Southern  L.  I.  Co.  v. 
Duff,  184  Ky.  227,  211  SW  738. 
70-46  Gage  L.  Co.  v.  McEldowney, 
207  !Fed.  255,  124  CCA  641,  rev.  decree 
In  re  Clairfield  Lumb.  Co.,  194  Fed. 
181;  Cochran  v.  Burdick  Bros.,  7  Ala. 
App.  274,  61  S  29;  Nelson  v.  Hall,  66 
Fla.  35,  63  S  156;  Salyer  ;;.  Blessing, 
151  Ky.  459,  152  SW  275;  Knicker- 
bocker Trust  Co.  V.  Condon,  147  App. 
Div.  871,  133  NYS  95. 
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[a]  Specifying  paragraphs  denied.— A 
denial  in  the  answer  of  specific  para- 
graphs of  the  complaint  by  number  Iti 
suflSeient.  Miller  v.  Cunningham,  71  Or. 
518,  139  P   927. 

[b]  Contents,  and  not  name,  is  what 
the  law  looks  upon  in  a  pleading. 
Nelson  v.  Traction  Co.  (Tex.  Civ.)  142 
SW   146. 

75-51  Hirons  v.  Clare  (Cal.  App.), 
177  P  291;  Gaudia  &  Co.  v.  Alonso, 
22  P.  E.  398. 


APPEAL   BONDS 
77-1  .  Holladay    f.    Hodge,   103   S.    C. 
309,    88    SE    282;    White    v.   Barberry, 

•103   S.   C.   223,   88    SE    132;    Larson  v. 

'Munson,  37  S.  D.  182,  157  NW  318. 
[a]  The  bond  for  costs  is  the  only 
bond  necessary  to  perfect  an  appeal. 
Bartree  v.  Dunkin,  20  Wyo.  376,  123  P 
913. 

As  to  necessity  for  filing  undertaking 
or  bond  on  appeal,  and  the  procedure 
with  reference  thereto,  see  title  "Un- 
dertakings." 

77-2  Theisen  v.  Matthai,  165  Cal. 
249,  131  P  747;  Bohn  v.  Bohn,  159  Cal. 
366,  116  P  567;  Jackson  v.  Coubin,  138 
La.  197,  70  S  96;  Gregory  v.  Kansas, 
244  Mo.  523,  149  SW  466;  Folk  v. 
Kansas,  244  Mo.  553,  149  SW  473.  . 
78-3  Consolidated  School  Dist.  v. 
Enge,  17  Ariz.  559,  155  P  301;  Thomas 
V.  Speese,  14  Ariz.  556,  132  P  1137; 
Willow  Land  Co.  v.  Goldschmidt,  11 
Cal.  App.  297,  104  P  841;  County  Court 
of  Denver  v.  E.  Co.,  50  Colo.  365,  115 
P  706;  Harris  v.  Music  House,  147  Ga. 
321,  93  SE  876;  Haas  v.  Teters,  17  Ida. 
550,  106  P  305;  Bennett  v.  Karasik, 
164  111.  App.  362;  Bairstow  v.  Ins.  Co., 
148  III.  App.  186;  Smith  v.  E.  Co.  (Ind. 
App.),  117  NE  534;  Coxe  Co.  ■;;.  Foley, 
58  Ind.  App.  584,  107  NE  85;  Caplinger 
r.  Pritchard,  136  Kv.  349,  124  SW  352; 
llyman  v.  Veith,  142  La.  933,  77  S  854; 
Eeese  v.  Dyer,  199  Mich.  204,  165  NW 
714;  Monk  v.  Quarles,  105  Miss.  895, 
63  S  298;  Smith  v.  Holifield,  98  Miss. 
649,  54  S  84;  J.  &  M.  Elec.  Co.  v. 
Centotella,  77  Misc.  670,  138  NYS  571; 
Barnett  v.  Coal  &  M.  Co.  (Okl.),  158  P 
588;  Metzler-Hegsted  L.  Co.  v.  'Merc. 
Co.,  78  Or.  551,  153  P  56;  Aldrich  v. 
Pub.  Co.,  27  8.  D.  589,  132  NW  278; 
Zarafoneteis  v.  S.  (Tex.  Cj.),  198  SW 
938;  Eounds  v.  Coleman  (Tex.  Civ.), 
185  SW  640;  Spaulding  M.  Co.  v.  Kuy- 
kendall  (Tex.  Civ.),  182  SW  371; 
American    W.    Co.    v.    Hamblen   (Tex. 


Civ.),  146  SW  1006;  Weil  v.  Cable  Co. 
(Tex.  Civ.),  135  SW  755;  St.  Louis, 
etc.  Ey.  Co.  v.  Hurst  (Tex.  Civ.),  135 
SW  599;  Ft.  Worth  &  D.  C.  Ey.  Co.  v. 
Leach  (Tex.  Civ.),  129  SW  399;  Bar- 
don  V.  Alexander  (Tex.  Civ.),  128  SW 
925;  Abe  Bla^k  &  Co.  v.  Largent  (Tex. 
Civ.),  127  SW  ice;  Mara  v.  Branch 
(Tex.  Civ.),  127  SW  1076;  Simpson  v. 
Baker,  57  Tex.  Civ.  460,  122  SW  959; 
Bremerton  v.  Power  Co.,  88  Wash.  362, 
153  P  372;  Smith  v.  Storage  Co.,  65 
Wash.  676,  118  P  646,  38  LEA  (NS) 
994;  Eobertson  Mtg.  Co.  v.  Thomas,  63 
Wash.  316,  115  P  312;  Carson  v.  Bunn, 
59  Wash.  266,  109  P  797.  But  see  Bohn 
V.  Bohn,  159  Cal.  366,  116  P  567. 

[a]  Court's  discretion. — It  has  been 
held  that  the  mode  of  taking  the  se- 
curity and  the  time  of  perfecting  it  are 
matters  of  discretion  to  be  regulated 
by  the  court  granting  the  appeal.  The 
Dos  Hermanos,  10  Wheat.  (US)  306, 
6  L.  ed.  328. 

[b]  The  appellate  court  will  order  se- 
curity to  be  given  within  a  prescribed 
time,  where  it  has  been  omitted,  and 
will  olily  dismiss  the  proceeding  upon 
failure  to  comply  with  its  order.  Stew- 
art V.  Masterson,  124  U.  S.  493,  8  Sup. 
Ct.  561,  31  L.  ed.  507;  Brown  v.  Mc- 
Connell,  124  V.  S.  489,  8  Sup.  Ct.  559, 
31  L,  ed.  495;  Seymour  v.  Freer,  5  Wall. 
(US)  822,  18  L.  ed.  564;  Davidson  v. 
Lanier,  4  Wall.  (US)  447,  18  L.  ed. 
377;  Brobst  v.  Brobst,  2  Wall.  (US)  96, 
17  L.  ed.  905;  Anson,  Bangs  &  Co.  v. 
E.  Co.,  23  How.  (US)  1,  16  L.  ed.  517. 

[c]  Defective  bond  may  be  amended., 
Bright  V.  Cox,  147  Ga.  474,  94  SE  572; 
Barrett  v.  Pickett,  117  Miss.  825,  78 
S  777. 

T8-4  Eobinson  v.  Southern  Nat. 
Bank,  94  Fed.  22;  Eochejle  v.  Brick  Co., 
164  111.  App.  412;  Willis  v.  Ferguson, 
62  Ind.  App.  563,  111  NE  810;  McCreary 
V.  Co.,  178  Ky.  366,  198  SW  909;  Hayne 
V.  Assessor,  143  La.  697,  79  S  280;  Mar- 
tin V.  Board  of  Fire  Comrs.,  132  La. 
188,  61  S  197,  44  LEA  (NS)  68;  Luchini 
V.  Police  Jury,.  •126  La.  972  63  S  68;  S. 
V.  Bd.  of  Examiners,  52  Mont.  91,  156 
P  124;  S.  ■;;.  Duncan,  49  Mont.  54,  140 
P  95;  In  re  Dovey's  Est.,  99  Neb.  744, 
157  NW  915;  Bd.  of  Tenement  House 
Supervision  v.  Schlechter,  83  N.  J.  L. 
88,  83  A  783;  Cherokee  Co.  Pub.  Co.  v. 
Cherokee  Co.,  48  Okl.  722,  151  P  187; 
S.  V.  E.  Co.  (Tex.  Civ.),  154  SW  335. 
[a]     An  administratrix,  as  such,  need 
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not  give  an  appeal  bond.     Casey  v.  n, 
Co.   (Tex.  Civ.),  151   SW   856. 
rb]     Affidavit  in  forma  pauperis. — Ed- 
dington  v.  Cement  Co.,  42  Utah  274,  130 
P  243. 

[c]  Villages  exempt. — Trueman  v.  St. 
Maries,  21  Ida.  632,  123  P  508. 
[dj  Exemption  not  waiTed  by  reason 
of  exempt  party's  giving  a  defective 
bond.  Board  of  Comrs.  v,  Howard,  etc. 
Co.,  132  La.  911,  61  8  868;  Board  of 
Comrs.  V.  Concordia,  etc.  Co.,  132  La. 
915,  61  S  869;  Board  of  Comrs.  v. 
Hops,  -132  La.  915,  61  S  869;  Board 
of  Comrs.  v.  Land  Co.,  132  La.  916,  61 
S  870. 

[e]  National  banks. — ?^'o  security  on 
writs  of  error  or  appeals  issuing  from, 
or  brought  to,  the  federal  supreme 
court  by  direction  of  the  comptroller 
of  the  currency  in  suits  by  or  against 
national  banks  or  their  receivers.  Pa- 
cific Bank  v.  liixter,  114  U.  0.  468,  5 
Sup.  Ct.  944,  29  L    cd.  r.21. 

[f]  Industrial  accident. — Enneberg  v. 
Com.,  88  Or.  436,  167  P  310,  171  P  765. 

[g]  A  guardian  on  appeal  is  net  re- 
quired   to    give    bond  when  appeal  is 


aver  that  it  is  made  in  good  faith.  8. 
V.  Smith,  152  N.  C.  842,  67  SB  965. 
79-9     Wilson  Bros.  v.  Graybill  (Okl.), 
156  P  308. 

79-10  WTiite  v.  White,  151  Ky.  96, 
151  8W  1;  Cook  "V.  Spenoe,  143  Mo. 
App.  157,  122  SW  340. 
79-tl  Decker  v.  Decker,  9  Ala.  App. 
241,  63  S  24;  Wheeler  v.  Fuller,  4  Ala.. 
App.  532  58  S  792;  Hammond  v.  Guar- 
anty Co.,  29  Cal.  App.  464,  155  P  102S: 
Callbreath  v.  Coyne,  48  Colo.  199,  109 
P  428;  Pirst  State  Bank  v.  Land  Co., 
123  Minn.  218,  143  NW'  355;  First  State 
Bank  V.  Land  Co.,  119  Minn.  £0.9,  13?. 
NW  1101,  AnnCas  1914A,  1146,  43  LEA 
(NS)  ip40;  Starr  v.  MeClain,  50  Okl. 
738,  150  P  666. 

[a]  Sureties  not  liable  on  purported 
Joint  appeal  bond,  if  only  one  person 
appeals  thereon.  Fry  v.  Astorg,  29  Cal. 
App.  740,  156  P  873., 
80-12  Smythe  v.  Land  Co.,  184  Fed. 
892,  107  CCA  214;  Blair  v.  Oil  &  E. 
Co.,  21  Cal,  App.  676,  132  P  605;  Wat- 
ters  r.  Min.  Co.,  21  N.  M.  275,  15S  ? 
615;  Canavan  v.  Canavan,  18  N.  M.  468, 
138  P  200;  Sutton  v.  Sutton,  78  Or.  9, 


taken  in  his  representative  capacity  for  150  P  1025,  152  P  271;  Federal  D.  Co. 
the  interest  of  the  ward,  but  if  taken  ,  v.  Clowdus,  60  Okl.  154,  150  P  1104; 
in  furtherance  of  ,  his  own  interest  he  |  Kuehn  v.  Nero,  145  Wis.  256,  130  NW 
must  furnish  bond.    In  re  Langdon,  102  j  56 


Neb.  432,  167  NW  671 
78-5  Thwing  v.  McDonald,  134  Minn. 
148,  156  NW  780,  159  NW  564;  Luns- 
ford  V.  Alexander,  162  N.  C.  528,  78 
SB  275;  Edens  v.  Whan,  50  Okl.  305, 
150  P  451. 

[a]  On  exhaustion  of  deposit,  judg- 
ment will  be  affirmed  unless  further  de- 
posit is  made  after  notice.  Hinds  v. 
Bank,  52  Okl.  386,  152  P  606;  Harmon 
V.  Majors,  51  Okl.  776,  152  P  450. 
78-7  Forester  v.  Camp,  145  Ga.  48, 
88  SE  576;  Forbes  v.  Thorpe,  209  Mass. 
570,  95  NB  955;  Sheppick  v.  Sheppick, 
44  Utah  131,  138  P  1169;  In  re  Cleve- 
land, 87  Vt.  422,  89  A  477.  See  the 
title  "Paupers." 

[a]  A  transient  poor  person  is  not  em- 
braced in  the  statute.  Fletcher  v.  An- 
derson (Tex.  Civ.),  145  SW  622, 
78-8  Lumpkin  v.  B.  06;,  136  Ga.  135, 
70  SE  1101;  Ehodes  v.  Pasture  Co. 
(Tex.  Civ.),  185  SW  355;  Jesse  French 
Piano  &  O.  Co.  v.  Elliott  (Tex.  Civ.), 
166  SW  29;  Smith  v.  Lumb.  Co.  (Tex. 
Civ.),  129  SW  1145;  Bargna  i:  Bargna 
(Tex.  Civ.),  123  SW  1143. 
[a]  Good  faith  must  appear. — An  affi- 
davit to  appeal  in  forma  pauperis  must 


[a*]  Appeal  bond  necessary  to  confer 
jurisdiction. — Little  Butte  C.  Mines  Co. 
V.  Girand,  14  Ariz.  9,  123  P  309. 

[b]  Since  amendment  of  a  defective 
appeal  bond  is  permissible,  it  will  give 
the  appellate  court  jurisdiction.  Bauer 
V.  Crow   (Tex.  Civ.).  171  SW  296. 

[c]  Belated  appeal  bond  will  defeat 
jurisdiction.  Underwood  v.  Midland  F. 
&  H.  Co.  (Tex.  Civ.),  166  SW  86. 

[d]  Bond  running  iii  name  of  obligees, 
instead  of  state,  as  required  by  statute, 
does  not  defeat  jurisdiction.  Barnett 
V.  Min.  Co.  (Okl.),  158  P  588. 
80-13  Dean  v.  Ter.,  13  Ariz.  152,  108 
P  476;  Kyger  v.  Stallings,  55  Ind.  App. 
196,  103  NE  674;  People's  Bank  v. 
Arceneaux,  134  La.  292,  64  S  116;  Bur- 
ger V.  Sinclair,  24  N.  D.  326,  140  NW 
235;  Hawkins  v.  Sinclair,  24  N.  D.  325, 
140  NW  239;  Seckerson  v.  Sinclair,  24 
N.  D.  326,  140  NW  239;  Jesse  French 
Piano  &  O.  Co.  v.  Elliott  (Tex.  Civ.), 
166  SW  29;  James  i:  Golson  (Tex. 
Civ.),  165  SW  896;  Wright  v.  Bott 
(Tex.  Civ.),  163  SW  60;  Trim  v.  Oil 
Co.  (Tex.  Civ.),  163  SW  103;  Le  Blanc 
V.  Jackson  (Tex.  Civ.),  161  SW  60; 
Browne  Grain  Cp.  v,  MiHer  (Tex.  Civ.), 
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143  SW  244;  Moore  v.  Moore  (Tex. 
Civ.),  141  SVV  1084;  Jones  &  (Jo.  v. 
Cunningham,  79  Wash.  4,  139  P  612; 
Mironski  v.  Noon,  65  Wash.  568,  118  P 
735. 

81-14  Johnson  v.  Brick  Co.,  22  N. 
M.  1.24,  158  P  796;  Mitchell  v.  Coach, 
83  Or.  45,  153  P  478,  162  P  1058;  Mur- 
phy V.  Williams  (Tex.  Civ.),  116  SW 
412,  judgment  mod.,  124  SW  900;  Wen- 
atchee  Orchard  &  Irr.  Co.  v.  Thompson, 
60  Wash.  643,  111  P  874. 
[a]  Waiver. — Objection  to  failure  to 
file  a  cost  bond  on  writ  of  error  is 
waived  where  a  general  appearance  is 
entered  without  objection  to  such  fail- 
ure. Canavan  v.  Canavan,  18  N.  M. 
468,  138  P  200. 

81-15  Hammond  v.  Guaranty  Co.,  29 
Gal.  App.  464,  155  P  1023;  National 
Surety  Co.  v.  P.,  54  Colo.  365,  130  P 
843;  American  Bonding  Co.  17.  Eudolph, 
53  Colo.  389,  127  P  133;  Kotite  v.  Sur- 
ety Co.,  191  111.  App.  555;  Portis  v. 
Surety  Co.,  176  111.  App.  590;  Inskeep 
V.  Gilbert,  174  Ind.  726,  93  NE  8;  Par- 
sons-May-Oberschmidt  Co.  v.  Furr,  110 
Miss.  795,  70  S  895;  Summit  v.  Coletta, 
81  N.  J.  L.  153,  78  A  1047;  Seidmau  v. 
Finkelstein,  76  Misc.  549,  135  NYS,648; 
Lauder  v.  Helev,  25  N.  D.  274,  141  NW 
201;  Leach  v.  Bank,  56  Okl.  102,  155 
P  875;  Holladay  v.  Hodge  103  S.  C. 
309,  88  SE  282;  Nichols  &  Shepard  Co. 
i:  Horstad,  27  S.  D.  262,  130  NW  776. 
[a]  Trial  court  cannot  release  a  sur- 
ety on  approving  a  substituted  bond, 
where  liability  has  once  attached.  Na- 
tional Surety  Co.  v.  Miozrany,  53  Okl. 
322,  156  P  651. 

83-16  Simpson  v.  Guiseppe,  35  App. 
Cas.  (DC)  97;  Banker's  Surety  Co.  v. 
Linder,  156  la.  486,  137  NW  496;  Butts 
V.  Hat  Co.  (Okl.),  159  P  245;  Nicholson 
V.  Binion  (Okl.),  158  P  894;  Werline  v. 
Aldred,  57  Okl.  391,  157  P  305,  168  P 
893;  Duncan  Electric  &  I.  Co.  v.  Chris- 
man  (Okl.),  158 .P  433;  Childs  v.  Moore 
(Okl.),  158  P  444;  Eaugherty  v. 
Feland  (Okla.),  157  P  1146;  Brown  v. 
Pavis  (Okl.),  157  P  925;  Wells  v. 
Bank  (Okl.),  157  P  731;  Oklahoma 
Fire  Ins.  Co.  v.  Kimple,  57  Okl.  398, 
156  P  300,  157  P  317;  Starr  v.  Hay- 
wood, 53  Okl.  358,  156  P  1171;  Long 
V.  Lang  &  Co.,  49  Okl.  342,  152  P  1078. 
[a]  Summary  judgment  against  an  es- 
tate may  be  had  on  motion,  when  sur- 
ety dies  pending  appeal.  Olson  v.  Sal- 
mon Co.,  89  Wash.  547,  154  P  1107. 
87-32     Pease  v.  Engineering  Co.,  228 


Fed.  273,  142  CCA  565. 

88-24     Bankers    Surety    Co.   v.    Trust 

Co.,   39   App.   Cas.    (DC)    354;   Cook  v. 

■Spence,  143  Mo.  App.  157,  122  SW  340; 

Sullivan  v.  Fried,  42  Mont.  335.  1]2  P 

535. 

[a]  AfHrmed  in  part. — Where  a  part 
of  the  judgment  is  affirmed  appellant 
giving  the  bond  will  be  held  liable. 
Eoyal  Theater  Co.  v.  Collins,  102  Ark. 
539,  144  SW  919;  North  Side  H.  Co. 
f.  Surety  Co.,  157  NYS  903.  But  see 
Harrison  v.  McPherson,  226  Fed.  198, 
141  CCA  196. 

[b]  Appeal  dismissed. — The  liability 
of  a  surety  on  an  appeal  bond  is  fixed 
by  the  dismissal  of  the  appeal.  Call- 
breath  v.  Covne,  48  Colo.  199,  109  P 
428;  Ciemelowski  v.  Novak,  191  111. 
App.  580;  Illinois  Surety  Co.  v.  Hen- 
drick,  170  Ky.  347,  185  SW  1125;  Mary- 
land Casualty  Co.  v.  Min.  Co.,  192  Mo. 
App.  337,  180  SW  1011.  But  see  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  v.  Fenton,  54  > 
Okl.  240,  153  P  1130. 

90-2S  Borges  v.  Hillman,  29  Cal. 
App.  144  154  P  1075;  Hydraulic  P.  B. 
Co.  V.  Neumeister,  15  Mo.  App.  592; 
Barber  v.  Rutherford,  12  Misc.  33,  33 
NYS  89;  Ingersoll  v.  Seatoft,  102  Wis. 
476,  78  NW  576,  72  AmSt  892. 
[a]  Sare  for  fraud  or  collusion. — Den- 
is V.  Veazey,  6  Mart.  (La.)  40;  Piercy 
i:  Piercy,  36  N.  C.  214. 
91-29  [a]  One  of  the  obligees  in  a 
chancery  appeal  bond  could  sue  there- 
on, if  the  other  obligee  assigned  to  him 
or  refused  on  request  to  join  in  the 
suit.  Roth  V.  Rosenthal,  160  App.  Div. 
39,  144  NYS  963. 

94-35  Dashley  v.  Daniel,  202  Fed. 
426,  120  CCA  532;  Borges  v.  Hillman, 
29  Cal.  App.  144,  154  P  1075;  C.  v. 
Gciild,  48  Pa.  Super.-  628. 
95-38  P.  V.  Groazglas,  152  111.  App. 
460.  ■ 

97-42     Wilson  r.  Dickev   (Tex.  Civ.), 
133  SW  437. 

98-45     National  Surety  Co.  v.  P.,  54 
Colo.  365,  130  P  843. 
98-46     Chicago,  etc.  B.  Co.  v.  Bank, 
32  Okl.  290,  122  P  499. 
99-47     Adams  v.  Billingsley,  107  Ark. 
38,   153   SW   1105. 

100-49  Borges  v.  Hillman,  29  Cal. 
App.  144,  154  P  1075;  Starr  v.  McClain, 
50  Okl.  738,^150  P  666. 
103-56  Trinity  M.  E.  Church  v.  M 
E.  Church,  192  HI.  App.  222. 
104-57  Bortree  v.  Dunkin,  20  Wyo. 
376,  123  P  9x3. 
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104-58  Keithsburg  &  E.  E.  Co.  v. 
Henry,  90  111.  255;  Watson  v.  Johnson, 
13  KyLR  336. 

[a]  Irregularities  in  the  original  suit 
not  cbrrected  by  appeal  cannot  be 
taken  advantage  of  in  an  action  on  the 
iappeal  bond.  Miller  v.  M'Luer,  Gilm. 
(21  Va.)  338. 

APPEALS 
126-1     [a]  I  An  appeal  is  not  a  new 
suit  but   a   continuation   of   the   same 
suit.     Hopkins  v.  Patton,  257  111.  346, 
100  NE  992. 

128-16     Equitable  Surety  Co.  v.  Tay- 
lor (Ind.  App.),  121  NE  283. 
128-17    Indianapolis  v.  Hawkins,  180 
Ind.  382,  103  NE  10. 
129-20    Erratum. — Cross-reference  to 
title  "Non  Obstante  Veredicto"  should 
not  have  been  made. 
129-21     Callicotte  v.  By.  Co.,  274  Mo. 
689,  204  SW  529;  Davis  v.  Tallon  (N. 
J.  L.),  103  A  236. 

[a][  Appeal  and  writ  of  error  com- 
pared.— The  process  by  appeal  is  a  more' 
extensive,  expeditious  and  adequate 
remedy  than  a  writ  of  error,  and  is 
calculated  to  reach  errors  which  may 
not  be  reached  b^  a  writ,  as  well  as 
those  which  may  be  reached  by  such 
writ,  but  as  to  the  latter  it  does  not 
supersede  the  remedy  by  writ.  The 
two  remedies  co-exist  where  the  error 
is  apparent  on  the  record.  Lippitt  v. 
Bidwell,  87  Conn.  608,  89  A  347. 

[b]  Scope  of  xsrit  of  error. — A  writ  of 
error  has  no  more  extensive  range  nor 
greater  effect  than  an  appeal;  they  are 
merely  different  methods  of  obtaining 
review  of  judgments  of  courts  of  in- 
ferior jurisdiction.  Board  of  Comrs.  p. 
Jay,  122  Md.  324  89  A  715;  Green- 
land V.  Co.  Com.,  68  Md.  59,  11  A  581; 
Coston  V.  Coston,  25  Md.  500. 

[e]  Where  the  judge  acts  without  his 
jurisdiction  the  only  remedy  is  by  ap- 
peal; in  such  case  a  writ  of  error  will 
not  issue.  Brown  v.  Cray,  88  Conn.  141, 
89  A  1123. 

129-22  Eye  v.  Banks,  66  Fla.  434,  63 
S  825. 

129-25  Appeal  of  Cook,  155  CCA 
520,  242  Fed.  932;  Ex  parte  Colvert,  188 
Ala.  650,  65  S  964;  Hoeye  v.  Willis,  15 
Ariz.  257,  138  P  15;  Ziegler  v.  Gilliatt, 
263  111.  587,  105  NE  707;  Collins  v.  1/ay- 
bold,  182  Ind.  126,  104  NE  971;  Simon 
V.  Wabash,  58  Ind.  App.  127,  107  NE 
738;  Blose  v.  Myers,  58  Ind.  App.  34, 
107   NE.548;   In  re   Chewaucan  Eiver 


(Or.),   175  P   421;   Davila  v.  Barreiro, 

20  P.  E.  43. 

130-2T  Ex  parte  Jonas,  186  Ala.  567, 
64  S  960. 

131-30  Galvin  v.  Brown  (Ind.  App.), 
121  NE  447;  S.  v.  Calhoun  (Mo.  App.), 
211  SW  109;  In  re  McKay's  Estate 
(Nov.),  184  P  305. 

134-41  Essington  v.  Bowman  (Ind. 
App.),  121  NE  548;  Terwiliiger  v. 
Browning,  King  Co.,  207  N.  Y.  479,  101 
NE  463. 

134-42  Galvin  v.  Brown  (Ind.  App.), 
121  NE  447;  S.  v.  Olsen,  180  la.  97,  162 
NW  781;  Milliken  v.  Hatter,  177  Ky. 
31,  197  SW  511;  Munroe,  Boyce  &  Co. 
V.  Ward  (Mich.),  174  NW  285;  P.  l?. 
Kidney,  225  N.  Y.  299,  122  NE  241. 
134-43  tt  re  Miller,  105  Misc.  534, 
173  NYS  520. 

134-44  [a]  That  aggrieved  party  is 
in  contempt  of  court  does  not  deprive 
him  of  his  right  to  appeal.  Jones  v. 
Jones,  75  Wash.  50,  134  P  528. 
134-45  Upshaw  v.  8.,  11  Ala.  App. 
310,  66  S  821;  Nathan  v.  Oil  Co.,  187 
Mo.  App.  560,  174  SW  126;  Weed  v. 
Weed  (Mont.),  179  P  827;  Tyndall  v. 
E.  Co.,  213  N.  Y.  691,  107  NE  577. 
134-46  Stockton  v.  Halstead,  179 
Ind.  701,  100  NE  82;  Stockton  v.  Yeo- 
man, 179  Ind.  61,  100  NE  2;  Blose  v. 
Myers,  58  Ind.  App.  34,  107  NE  548; 
Washington  Tp.  v.  Eatts,  54  Ind.  App. 
229,  101  NE  842;  Brown  v.  Kemp  (Ind. 
App.),  124  NE  777;  Board  of  Finance  v. 
Bank  (Ind.  App.),  124  NE  768;  Cole 
V.  Cole,  112  Me.  315,  92  A  174;  Nathan 
V.  Oil  Co.,  187  Mo.  App.  660,  174  SW 
126;  Handy  v.  Butler,  183  App.  Div. 
359,  169   NYS  770;   Cabassa  v.  Bravo, 

21  P.  E.  173. 

134-47  American  Sur.  Co.  v.  U.  S., 
239  Fed.  680,  152  CCA  514;  Elbert  v. 
Scott,  5  Boyee  (Del.)  1,  90  A  587;  In- 
dianapolis V.  Hawkins,  180  Ind.  382, 
103  NE  10;  Curless  v.  Watson,  180  Ind. 
86,  102  NE  497;  Milliken  ,;.  Hatter,  177 
Ky.  31,  197  SW  511;  Inhabitants  of 
Durham  v.  County  Comrs.,  117  Me.  131, 
103  A  9;  In  re  American  Mut.  L.  Ins. 
Co.,  215  Mass.  480,  102  NE  693,  Ann 
Casl914D,  372;  Hurley  v.  Clay  iCo. 
(Mo.),  213  SW  28;  S.  v.  Calhoun  (Mo. 
App.),  211  SW  109;  Pierson  v.  Daly, 
49  Mont.  478,  143  P  957;  Thien.  «. 
Wiltse,  49  Mont.  189,  141  P  146;  S.  v. 
Trust  Co.,  36  Nev.  526,  137  P  400;  Live- 
sley  V.  Landon,  69  Or.  275,  138  P  853; 
S.  V.  Simpson,  69  Or.  93,  138  P  467. 


72 


APPEALS 


Vol.  2 


13S-48  Hazzard  v.  Gallucci,  89  Conn. 
196,  93  A  230. 

135-49  Hoeye  v.  Willis,  15  Ariz.  257, 
138  P  15;  Miami  Copper  Co.  v.  Strohl, 
14  Ariz.  410,  130  P  605;  Ft.  Collins 
M.  &  E.  Co.  i;.  Irr.  Co.,  58  Colo.  183, 
143  P  1091;  Bowen  v.  Wilson,  93  Kan. 
351,  144  P  251;  Cohen  v.  Warden  of 
Workhouse,.  150  NYS  596. 
[a]  Writ  of  error  may  be  substituted 
in  certain  cases  for  appeal.  Ft.  Col- 
lins M.  &  E.  Co.  V.  Irr.  Co.,  58  Colo. 
183,  143  P  1091. 

135-50     Cohen  v.  Warden   of  Work- 
house.  150  NYS  596. 
135-51     Sr  V.  Coal  Co.,  131  Ark.  593, 
198  SW  126. 

136-53  First  Ave.  C.  &  L.  Co.  V. 
Hite,  9  Ala.  App.  251,  62  S  1018;  Price 
1-.  Horton  (Fla.),  80  S  305;  Hurlej  v. 
Clay  Co.  (Mo.),  2I3  SW  28;  S.  v 
Nangle  (W.  Va.),  95  SE  833. 
136-57  Read  v.  Madison,  162  Wis. 
94,  155  NW  954. 

138-72  Spencer  v.  Patey,  156  CCA 
253,  243  Fed.  555;  Sim  v.  Bishop,  177 
Ky.  279,  197  SW  625;  Lafayette  Realty 
Co.  V.  Poer,  136  La.  472,  67  S  335; 
Monteverde  v.  Nakata,  30  ,P.  L  608; 
Turnbow  v.  Bryant  Co.,  107  Tex.  563, 
181  SW  686;  Timmins  v.  Bonner,  58 
Tex.  554;  Davis  v-  Stewart,  4  Tex.  223; 
Aulanier  v.  Governor,  1  Tex.  653;  Hous- 
ton &  T.  C.  R.  Co.  V.  Patterson  (Tex. 
Civ.),  193  SW  691;  Studebaker  H.  Co. 
f.  Merc.  Co.  (Tex.  Civ.),  183  SW  431; 
Vicars  v.  Tharp  (Tex.  Civ.),  174  SW 
949. 

fa]  Vacating  judgment  in  former 
term. — An  order  denying  a  motion  to 
set  aside  judgment  of  former  term,  be- 
ing made  without  jurisdiction,  js  not 
frppealable.  Bank^  v.  Blake  (Tex.  Civ.), 
171  SW  514. 

139-73  S.  V.  Leddy,  60  Colo.  498, 
499,  154  P  94;  Coryell  v.  Fawcett,  54 
Colo.  3-53,  130  P  838;  South  Park  Floral 
Co.  V.  Garvey,  182  Jnd.  635,  107  NE 
68;  Anderson  v.  Bd.  of  County  Comrs., 
90  Kan.  15,  132  P  996;  Woodward  v. 
Implement  Co.,  200  Mich.  523,  166  NW 
1026;  Hansen  v.  Exch.  Co.,  127  Minn. 
522,  149  NW131;  More  v.  Grain  Co.,  29 
N.  D.  88,  149  NW  564;  Baer  v.  Gore, 
79  W.  Va.  50,  90  SE  530,  LRA  1917B, 
723,  eTection  contest, 
[a]  Deciding  questions  of  general  in- 
terest.— Even  though  litigation  may 
not  be  effective  in  all  respects  because 
of  circumstances  arising  after  the  ap- 
pellate proceedings  are  taken,  the  ap- 


pellate court  does  not  thereby  lose  jur- 
isdiction, and  it  may  be  retained  for 
the  determination  of  questions  properly 
presented  involving  the  duties  and  au- 
thority of  public  officials  that  are  of 
general  interest  to  the  public.  S.  ■». 
Const.  Co.,  65  Fla.  67,  61  S  119. 
139-74  Pfeifer  v.  Graves,  88  O.  St. 
473,  104  NE  529. 

139-75  Hitcs  v.  Oldenburger  (la.), 
165  NW  327;  Miller  v.  Stenseth  (N.  ]>.), 
167  NW  753;  McCullough  v.  Gilcrease, 
40  Okl.  741,  141  P  5;  Muskogee,  G.  & 
E.  Co.  V.  Haskell,  38  Okl.  358,  132  P 
1098,  AnnCas  1915A,  190;  Fisher  v. 
Lookridge,  35  Okl.  360,  130  P  133. 
139-76  U.  S.  V.  Co.,  239  U.  S.  466, 
36  Sup.  Ct.  212,  60  L.  ed.  387;  Leavell 
V.  Doney,  181  Ind.  481,  104  NE  856; 
Scott  V.  Pinkerton  (la.),  168  NW  117; 
In  re  Hoyt's  Est.,  182  la.  876,  166  NW 
297;  Miller  v.  Stenseth  (N.  D.),  167 
NW  753;  Thompson  v.  Void,  38  N.  D. 
569,  165  NW  1076. 

140-77  Butterwick  v.  Mfg.  Co.,  140 
Minn.  327,  168  NW  18;  S.  v.  Terry,  91 
N.  J.  L.  639,  103  A  238. 
[a]  Exceptions  must  quote  court's  rul- 
ing. In  re  Hollinger's  Est.,  259  Pa.  75, 
102  A  410. 

140-78  [a]  What  Is  a  judicial  func- 
tion.— Every  judge  to  whom  is  commit- 
ted the  decision  of  juditial,  as  dis- 
tinguished from  administrative,  mat- 
ters is  in  the  exercise  of  a  judicial 
function  when  he  so  decides.  Brown  t". 
Cray,  88  Conn.  141,  89  A  1123. 
140-79  [aj  Habeas  corpus  and  not 
appeal  is  the  remedy,  if  any,  where  an 
order  is  made  punishing  a  party  for 
contempt.  McCall  v.  Lee,  66  Fla.  14, 
62  S  902. 

140-80  Handy  v.  Butler,  183  App. 
Div.  359,  169  NYS  770;  Columbia  City 
Land  Co.  v.  Ruhl,  70  Or.  246,  134  P 
1035,  141   P  208. 

fa]  Decisions  entered  pursuant  to 
mandate,  etc.  Stewart  i-.  Salamon,  97 
U.  S.  361,  24  L.  ed.  1044;  Elder  v. 
Wood,  54  Colo.  236,  130  P  323. 
140-81  P.  V.  Oneida  County,  221  N. 
Y.  367,  117  NE  578. 
141-86  Board  of  Comrs.  v.  Farmer- 
Wren  L.  Co.,  132  La.  916,  61  S  870; 
Board  of  Comrs.  v.  Land  &  T.  Co.,  132 
La.  91?,  61  S  869;  Board  of  Comrs.  v. 
Land  &  T.  Co.,  132  La.  911,  61  S  868. 
142-88  Columbia  City  Land  Co.  v. 
Ruhl,  70  Or.  246,  134  P  1035,  141  P 
208;  Fisher  v.  Tomlinson,  40  Or.  Ill,  60 
P    390,    66    P    696;    Newberg    Orchard 
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Assn.  V.  Osbornj  39  Or.  370,  65  P  81; 
Osborn  v.  Logus,  28  Or.  302,  37  P  456, 
38  P  190,  42  P  997;  Eoberts  v.  Bergen 

,  (S.  D.);  172  NW  874. 
143-92     See  Grove  v.  Baker,  174  N. 
C.  745,  94  SE  528. 

[a]  An  appeal  from  a  specific  part  of 
a  judgment  is  permitted  by  Code  Civ. 
Proc,  §940,  and  ordinarily  such  appeal 
will  bring  up  for  review  only  the  part 
appealed  from.  G.  Ganahl  L.  Co.  v. 
Weinsveig,  168  Cal.  664,  143  P  1025. 
145-1  Ludwig  V.  Baltimore,  131  Md. 
351,  101  A  695;  S.  v.  Young  (N.  J.  L.), 
103  A  173. 

[a]  Powers  Included  In  grant.— A 
grant  cf  appellate  jurisdiction  implies 
that  there  is  included  in  it  the  power 
necessary  to  its  eflective  exercise  and 
to  make  all  orders  that  will  preserve 
the  subject  of  the  action  and  give  ef- 
fect to  the  final  determination  of  the 
appeal.  Kjellander  v.  Kjellander,  90 
Kan.  112,  132  P  1170,  AnnCas  1915B, 
1246,  45  LEA  (NS)  943. 
146-4  Hartz  Co.  v.  Lukasczewski, 
200  Mich.  230,  167  NW  IF;  Barnes  v. 
Noel,  131  Tenn.  126,  174  SW  £76;  Hunt 
V.  Johnson,  106  Tex.  509,  171  SW  1125. 
147-7  [a]  General  and  restrictive 
appeals. — The  general  appeal  statute 
does  not  apply  to  speciaj  proceedings  in 
which  a  restrictive  appeal  is  author- 
ized. S.  V.  Superior  Court,  82  Wash. 
31,  143  P  168;  S.  V.  Superior  Court,  44 
Wash.  554,  87  P  514;  S.  v.  Superior 
Court,  42  Wash.  684,  85  P  673;  Western 
American  Co.  v.  St.  Ann  Co.,  22  Wash. 
158,  60  P  158. 

•  [b]     The    improper    uniting    of    two 
causes  of  action  will  not  give  the  ap- 
pellate    court     jurisdiction     where     it 
would    not    have    had    jurisdiction    of 
either    cause.      Hunt    v.    Johnson,    106 
Tex.  509,  171  SW  1125. 
147-9     Hester  v.   McMullan,   29   Cal. 
App.  664,  157  P  521. 
147-10    Bolton     v.     Cummings,     200 
Mich.  234,  167  NW  19. 
148-14    Eainwater   v.  Bank,    108    8. 
C.  206,  93  SE  770. 

148-15  Dawson  v.  Carstens,  98 
Wash.  96,  167  P  86. 
148-16  Edwards  v.  Davenport,  11 
Ala.  App.  423,  66  S  878;  Toleikis  v. 
Austin,  197  Mich.  333,  163  NW  971; 
Hager  v.  Schliess,  183  Mich.  610,  149 
NW  1058;  Silve'rstein  v.  Ins.  Co.,  221 
N.  Y.  332,  117  NE  307. 
149-17    Tax  Assessor  v.  Sugar  Co., 


18  Hawaii  267;  Yates  v.  Ins.  Co.,  173 
N.  C.  473,  92  SE  356. 
149-18     [a]     Statutory       provisions, 
etc.     Ganahl  Lumb.  Co.  v.  W.einsveig, 
168  Cal.  664,  143  P  1025. 
150-21     Eastern  K.  Oil  Co.  v.  Beut- 
ner,  101  Kan.  506,  167  P  1061. 
151-25     Ewing  v.  Land  Co.,  176  Cal. 
152,  167  P  876;  S.  v.  Olsen,  J80  la.  97, 
162  NW  781;  Service  v.  Ey.  Co.,  88  Or. 
554,  171  P  202. 

151-27  Gunnison  v.  Miller,  34  Cal. 
App.  267,  167  P  890. 
152-28  Wilson  v.  Fisher,  92  Kan. 
786,  142  P  241 ;  Louisville  Property  Co. 
V.  Whitley  County  S.  Co.,  163  Ky.  336, 
173  SW  783;  Mullins  v.  Towler,  163 
Ky.  331,  173  SW  812;  Goodrum  v. 
Flowers,  162  Ky.  724,  172  SW  1062; 
Thomas  v.  Thomas,  162  Ky.  630,  172 
SW  1054;  Ockerman  v.  Woodward,  162 
Ky.  134,  172  SW  92;  Ferguson  i>.  Lumb. 
Co.,  135  La.  974,  66  S  317;  House-Has- 
son  Hdw.  Co.  v.  Min.  Co.,  138  Tenn. 
433,  198  SW  259;  Perkins  v.  S. ,  (Tex. 
Cr.),  198  SW  302;  Gibson  v.  Hotel 
(Tex.  Civ.),  198  SW  412. 
152-31  [a]  A  decision  of  a  single 
supreme  court  justice  in  an  action  at 
law  is  not  appealable  to  the  full  court. 
The  only  way  to  bring  such  decision, 
before  the  full  court  for  review  is  by 
exceptions,  unless  he  reports  the  ques- 
tions raised.  Channell  v.  District  Ct., 
213  Mass.  78,  99  NE  769. 
152-32  [a]  Effect  of  filing  counter- 
claim in  justice  court. — Although  de- 
fendant files  in  justice  court  a  counter- 
claim exceeding  that  court's  jurisdic- 
tion, this  does  not  give  the  superior 
court  original  jurisdiction  of  the  case 
on  appeal  where  the  .  counterclaim  is 
ignored  by  the  trial  judge.  Consequent- 
ly the  decision  of  the  superior  court  is 
final  and  no  appeal  lies  therefrom.  Hill- 
ger  V.  Yenrick,  25  Cal.  App.  604,  144 
P  980. 

153-33  Kearney  County  v.  Hape- 
man,  102  Neb.  550,  167  NW  792;  Ca- 
hill  V.  E.  Co.  (S.  D.),  166  NW  306; 
Menasha  Woodenware  Co.  v.  B.  Com- 
mission, 167  Wis.  19,  166  NW  435. 
153-34  Brazil  v.  County,  139  Minn. 
458,  166  NW  1077;  Borough  of  Ben 
Avon  V.  Water  Co.,  260  Pa.  289,  103  A 
744. 

[a]  Appeals  from  boards  and  other 
inferior  tribunals  are  always  triable  as 
ordinary  proceedings  unless  the  statute 
clearly     provides     otherwise.       Ames 
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Evening  Times  v.  Tribune  (la.),  168 
NW  106. 

[b]  The  power  of  the  public  service 
commission  to  fix  tolls  of  a  bridge  com- 
pany is  legislative  and  the  court  can 
only  review  its  acts  in  the  light  of  the 
method  by  which  they  are  obtained. 
Havre  De  Grace  &  P.  Bridge  Co.  v. 
Towers,  132  Md.  16,  103  A  319. 
153-35  Middleton  v.  Whitridge,  213 
N.  T.  499,  108  NE  192;  Caldwell  v. 
New  York,  210  N.  Y.  576,  104, NE  126. 
[a]  Statutory  authority  necessary. 
Where  a  lower  court  sits  as  an  appel- 
late court,  under  statutory  authority, 
no  appeal  will  lie  from  its  judgment 
unless  expressly  given  by  statute.  An 
exception  to  this  rule  would  exist 
where  the  lower  court  exceeded  its  jur- 
isdiction,  in   which   case   its   judgment 

'  will  be  reversed.  Stephens  v.  Crisfield, 
122  Md.  190,  89  A  429;  Board  of  Coun- 
ty Comrs.  V.  Jay,  122  Md.  324,  89  A  715. 
154-36  [a]  An  erroneous  ruling  on 
a  motion  for  a  directed,  verdict  on  a 

^counterclaim   is   reviewable    on   appeal 
from  the  judgment.     Jensen  v.  Bowen, 
37  N.  D.  352,  164  NW  4. 
154-38     House-Hasson  Co.  v.  Mining 
Co.,  138  Tenn.  433,  198  SW  259. 
154-39     Lafayette     Realty     Co.     v. 
Poer,  136  La.  472,  67  S  835. 
154-40     Eoe  v.   Snattinger,   91   Kan. 
567,  138  P  581. 

154-41  .  Washington  Tp.  v.  Eatts,  54 
Ind.  App.  229,  101  NE  842. 

[a]  Power  to  enact  statute. — Where 
the  supreme  court  has  jurisdiction  to 
review  causes  in  which  the  "validity 
of  a  statute"  is  drawn  into  contro- 
versy, its  jurisdiction  will  extend  to 
cases  involving  the  power  to  enact  the 
statute  as  well  as  those  concerning  the 
judicial  construction  or  application 
thereof.  Boehringer  v.  Yuma  County, 
15  Ariz.  546,  140  P  507. 

[b]  An  order  dismissing  a  writ  of  cer- 
tiorari may  be  reviewed  regardless  of 
the  amount  in  controversy.  Wong  Kee 
V.  Lillis,  37  Nev.  5,  138  P  900. 
154-42  Indianapolis  v.  Hawkins,  180 
Ind.  382,  103  NE  10. 

155-44    Van   Hoogenstyn   v.   E.   Co., 
90  N.  J.  L.  189,  100  A  232. 
155-45     Appeal   of   Hotel   Bond   Co., 
89  Conn.  143,  93  A  245. 
155-48     St.  Clair  Borough  «.  E.  Co., 
259  Pa.  462,  103  A  287. 
156-50     Wiesberg  v.  Eosenberg,   150 
_NYS   632;    Codd  v.  Von  Der   Ahe,  92 


Wash.  529,  159  P  686;  In  re  Christen- 
sen's  Est.,  77  Wash.  629,  138  P  1. 
[a]     Stipulation  not  to  appeal. — Clem- 
ens V.  Gregg,  34  Cal.  App.  245,  167  P 
294. 

156-54  Irby  v.  Kaigler,  6  Ala.  App. 
91,  60  S  418;  Osborn  v.  Cardeza,  209 
N.  Y.  530,  102  NE  598. 

[a]  "Demurrer  overruled." — A  dock- 
et entry  merely  reciting  "demurrer 
overruled"  will  authorize  an  appeal 
therefrom.  Nelson  Theatre  Co.  v.  Nel- 
son, 216  Mass.  30,  102  NE  926. 

[b]  In  New  York  the  appellate  term 
may  entertain  an  appeal  from  an  order 
made  in  the  municipal  court  as  indi- 
cated by  a  mere  indorsement  and  sub- 
sequent entry.  Leavitt  v-  Williams^  1.50- 
NYS  667. 

156-55  Hanchey  v.  E.  Co.,  ISij  L/a. 
352,  65  S  487;  First  Nat.  Bank  v.  Hes- 
dorffer,  107  Miss.  709,  65  S  507. 
156-56  [a]  As  to  formal  entry  of 
judgment. — The  statute  authorizing  ap- 
peals contemplates  a  formal  entry  of 
the  judgment  or  decree  appealed  from; 
and  until  so  entered,  there  is  no  "final 
judgment"  which  will  sustain  an  ap- 
peal. The  mere  announcement  of  an 
opinion  by  the  court  or  even  the  entry 
oy  the  circuit  or  city  court  on  the  trial 
or  motion  docket  of  its  rulings  on  de- 
murrers or  motions  isr  not  a  judgment, 
but  merely  a  direction  of  the  presiding 
judge  to  the  clerk  as  to  what  judgment 
should  be  entered  on  the  records  of  the 
court.  Edwards  v.  Davenport,  11  Ala. 
App.  423,  66  S  878. 

156-57  Bosworth  v.  E.  Co.,  183  Ky. 
749,  210  SW  671. 

157-60  [a]  Judgment  rendered  by 
peremptory  instructions  at  request  of 
both  parties  is  a  judgment  by  confes- 
sion, and  no  appeal  lies.  Grand  Lodge 
V.  Barlow,  108  Miss.  C63,  67  S  152. 
157-61  Emersonian  Apartments  v. 
Taylor,  132  Md.  209,  103  A  423.  See 
Graham  v.  Graham  (Or.),  179  P  661. 
157-62  [a]  Holding  that  there  is^o 
right  of  appeal,  etc.  Sauerbrunn  v.  Ins. 
Co.,  165  App.  Div.  506,  150  NYS  1039; 
Nassau  Finance  Co.  «.  Suffrin,  150  NYS 
690;  O'Beirne  v.  Carey,  150  NYS  666; 
S.  V.  Simpson,  69  Or.  93,  137  P  750,  138 
P  467.'  See  also  vol.  6,  p.  839  and  sup- 
plement thereto. 

[b]  Order  refusing  to  enter  default 
not  appealable.  Bettencourt  v.  Aeo. 
Com.,  175  Cal.  559,  166  P  323. 

[c]  "Judgment  for  want  of  answer." 
No  appeal  lies  from  a  judgment  rend- 
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ered  for  want  of  apswer  even  though 
testimony  is  taken.  S.  v.  Simpson,  69 
Or.  93,  138  P  467. 

158-63  [a]  A  default  entered  with- 
out jurisdiction  of  person  may  be  ap- 
pealed from  without  a  preliminary  mo- 
tion to  get  it  aside.  Gear  v.  Henry,  21 
Hawaii  101. 

158-65  Agreed  case  as  to  appeal  is, 
see  vol.  1,  p.  765,  F. 
158-66  [a]  Subpoena  duces  tecum. 
A  vacation  order  requiring  election 
commissioners  to  appear  and  bring  with 
them  the  poll  books  is  not  appealable. 
A  writ  of  certiorari  is  the  proper  meth- 
od of  having  such  order  reviewed.  Bow- 
den  V.  Webb,  116  Ark.  310,  173  SW 
181. 

159-68  Sample  v.  Bk.  (Ala.),  76  S 
936;  Robinson  v.  Grocery  Co.  (Ala.),  76 
S  854;  Morgan  v.  Howell  (Fla.),  76  S 
869;  Gray  v.  Brieker,  182  la.  816,  166 
NW  284;  S.  v.  Hardy,  142  La.  1061,  78 
S  116;  S.  V.  Ford,  142  La.  1044,  78  S 
111;  Kudiger  v.  Coleman,  225  N.  Y.  662, 
122  NE  223;  S.  v.  Kirkland,  175  N.  C. 
770,  94  SE  725;  S.  v.  Davis,  175  N.  C. 
723,  95  SB  48;  Fayetteville  L.  &  P.  Co. 
V.  Lessem  Co.,  174  N.  C.  358,  93  SE 
836. 

[a]  Modification  of  sentence  will  not 
be  disturbed  where  there  was  no  abuse 
of  discretion.  Olaen  v.  S.,  21  Ga.  App. 
795,  95  SB  269. 

160-71  Woodstock  Operating  Corp. 
V.  Quinn  (Ala.),  79  S  253;  Thompson  v. 
Thompson  (Fla.),  78  S  424;  S.  v.  Jack- 
son (S.  C.),,  94  SB  416. 
160-72  Fayssoux  v.  E.  Co.  (S.  C), 
96  SE  150;  Sauls-Baker  Co.  v.  R.  Co. 
(S.  C),  96  SE  118;  Seyle  v.  Charleston 
Terminal  Co.,  109  S.  C.  99,  95  SE  178. 
160-73  O'Gara  v.  Hancock  (Fla.), 
79  S  167;  Thompson  v.  Thompson 
(Fla.),  -78  S  424;  Stewart  v.  Bacon 
County  (GaO,  95  SE  983;  Evans  v. 
Paris  (Ga.),  95  SE  682;  Strickland  v. 
Strickland,  147  Ga.  494,  94  SE  766; 
Hall  «;  S.  (Ga.  App.),  95  SE  936;  Mid- 
dleton  V.  Parker,  21  Ga.  App.  538,  94 
SB  820;-  Parks  v.  S.,  21  Ga.  App.  506, 
94  SE  628;  S.  v.  Gilliard,  143  La.  604, 
78  S  978 :  S.  V.  Harper,  143  La.  534,  78 
S  845;  McDerriott  v.  Pentress  Gas  Co. 
(W.  Va.),  95  SE  841;  S.  v.  Money- 
penny,  81  W.  Va.  362,  94  SB  540. 
161-74  Johnson  v.  Oil  Co.,  21  Ga. 
App.  530,  94  SE  860. 


.T 


[aj    Orders   denying    reargument   are 

not    appealable.      P.    v.    Connolly,    164 
App.  Div.  163,  149  NY8  693. 


[b]  Admission  of  statement  of  ac- 
cused as  part'  of  the  res  gestae  is  a 
matter  of  discretion.  S.  v.  Williams 
(S.  C),  96  SE  404.    ' 

[c]  Motion  to  vacate  sale. — The  chan- 
cellor's determination  of  a  motion  to 
vacate  a  sale  of  property  made  under 
the  court's  order  of  foreclosure,  affer 
confirmation  of  sale,  will  not  be  dis- 
turbed in  the  absence  of  a  clear  abuse 
of  discretion.  Mitchell  v.  Mason  (Fla.), 
79  S  163. 

[d]  Orders  enlarging  time  for  taking 
testimony  not  reviewable.  Morgan  v. 
Howell  (Fla.),  76  S  869. 

[e]  Exclusion  of  jury,  that  he  may 
hear  testimony  and  determine  its  rele- 
vancy, is  within  the  discretion  of  the 
court.  Roach  v.  Williams,  109  S.  C.  29, 
95  SB  120.  ( 

[f ]  Time  for  filing  pleadings. — Thack- 
er  V.  Hubard,  122  Va.  379,  94  SB  929. 
[gj  Order  denying  separate  trials  to 
defendants  jointly  indicted,  not  re- 
viewable except  for  abuse  of  discre- 
tion.    S.   V.  Kirkland,   175   N.   C.   770, 

94  SE  725. 

[h]  Order  refusing  to  set  aside  de- 
fault will  not  be  disturbed  on  appeal 
where  there  was  no  abuse  of  discretion. 
Robinson  v.  Grocery  Co.  (Ala.),  76  S 
854. 

161-75  Bartow  County  v.  Young 
(Ga.),  95  SE  977;  Mathews  v.  Mathews 
(Ga.),  95  SE  962;  Golightly  v.  R.  Co. 
(Ga.),  95  SB  683;  Polite  v.  Williams, 
147  Ga.  820,  95  SB  674;  Fletcher  v. 
Clements,  147  Ga.  754,  95  SB  285;  Fain 
V.  Bk.,  147  Ga.  652,  95  SB  210;  Spires 
V.  Wright,  147  Ga.  633,  95  SB  232; 
Lisenby  v.  Bk.,  147  Ga.  609,  95  SB  1; 
Stephenson  v.  Tidwell,  147  Ga.  575,  94 
SE  884;  Button  v.  Lumb.  Co.,  147  Ga. 
558,  94  SE  1013;  Wash  v.  Dickson,  147 
Ga.  540,  94  SE  1009. 
161-76     Thompson  v.  S.,  147  Ga.  745, 

95  SE  292;  Stegall  v.  Satterfield,  147 
Ga.  447,  94  SE  541;  Leathers  v.  Kerc6, 
147  Ga.  443,  94  SB  543;  Cohen  Co.  v. 
Brown,  21  Ga.  App.  668,  94  SB  811; 
Jenkins  v.  S.,  21  Ga.  App.  498,  94  SE 
630;  Keith  v.  Cottam  (S.  D.),  166  NW 
235.  See  Atlantic  Coast  Line  R.  Co.  v. 
Williams,  21  Ga.  App.  453,  94  SE  584. 
[a J  Befusal  to  set  aside  Terdict  as 
against  the  weight  of  evidence,  is  not 
reviewable.  Willis  v.  Williams,  174  N. 
C.  769,  94  SE  513. 

161-77  S.  V.  Jackson  (S.  C),  96  SE 
416. 
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J.61-80  Caballero  v.  Succession  of 
Criado,  250  Fed.  345,  162  CCA  415; 
Nichols  f.  Cleveland,  247  Fed.  731,  159 
CCA  589;  H.  Ward  Leonard  v.  Max- 
well M.  S.  Co.,  246  Fed.  945,  159  CCA 
2l7;  Gibbs  f.  Express  Co.  (Ala.)',  78  S 
860;  Wise  v.  Spears  (Ala.),  76  S  869; 
Newald  v.  Farming  Co.,  133  Ark.  456, 
202  SW  838;  Judson  Lumb.  Co.  v.  Pat- 
terson, 68  Fla.  100,  66  S  727;  Burk- 
halter  v.  Eoaeh,  145  Ga.  834,  90  SE  52; 
Eozinsky  v.  Seawright,  142  Ga.  251,  82 
SE  661;  Southern  F.  &  G.  Co.  f.  Co. 
(Ga.  App.),  96  SE  593;  Turner  v., 
Strauss  Epstein  Co.,  20  Ga.  App.  735, 
93  SE  234;  Campbell  v.  Fertilizer  &  C. 
Co.,  17  Ga.  App.  759,  88  SE  412;  Evans 
S.  Bk.  V.  Skeen,  30  Ida.  703,  167  P 
1165;  In  re  Drainage  Dist.,  30  Ida.  351, 
164  P  1018;  P.  r.  Drain.  Comrs.,  282 
111.  514,  118  NE  742;  Wolkau  v.  Wol- 
kau,  280  111.  298,  117  NE  426;  Stout 
V.  Stout  (Ind.  App.),  115  NE  594;  S.  v. 
Linderholm,  90  Kan.  489,  135  P  564; 
Miller  v.  Miller,  103  Kan.  102,  172  P 
1010;  Hartford  F.  Ins.  Co.  v.  McDon- 
ald, 177  Ky.  838,  198  SW  225;  HoUiday 
V.  Cornett,  178  Ky.  454,  198  SW  1153; 
Kentucky  Heating  Co.  v.  Louisville,  178 
Ky.  424,  198  SW  1150;  Newbold  v. 
Green,  122  Md.  648,  90  A  513;  Real 
Property  Co.  v.  Pitt,  230  Mass.  526,  120 
NE  141;  Shannon  v.  Mfg.  Co.,  230 
Mass.  224,  119  NE  768;  Weil  v.  E.  Co., 
216  Mass.  545,  104  NE  343;  Mississippi 
Cent.  E.  Co.  v.  Lott  (Miss.),  80  S  277; 
Stanton  V.  Hanna  (Mo.),  199  SW  145; 
Hydraulic  Press  Brick  Co.  v-  Lane,  198 
Mo.  App.  438,  200  SW  306;  Dixson  v. 
Transit  Co.,  197  Mo.  App.  646,  198  SW 
431;  Henderson  v.  Treadway,  187  Mo. 
App.  628,  173  SW  46;  In  re  Eoberts' 
Est.,  48  Mont.  40  135  P  909;  Van 
Hoogenstyn  v.  E.  Co.,  90  N.  J.  L.  189, 

100  A  232;'  Reedy  Elevator  Co.  v.  Mo- 
nok  Co.,  224  N.  Y.  699,  121  NE  26^; 
In  re    Whitlook   Ave.,   221    N.   Y.   596, 

.116  NE  1083;  In  re  Sanborn,  221  N.  Y. 
530,  116  NE  1073;  Cataract  J.  Co.  v. 
Fuller,  220  N.  Y.  766,  116  NE  368; 
Teeter  v.  Daniel,  177  App.  Div.  903^  163 
NYS  821;  P.  v.  Bishop  (App.  Div.), 
171  NYS  562;  Young  v.  Corning,  183 
App.  Div.  923,  170  NYS  27;  Yates  v. 
Ins.  Co.,  176  N.  C.  401,  97  SE  209;  Gil- 
bert V.  Shingle  Co;,  167  N.  C.  286,  83 
SE  337;   S.  v.  Harmon,  87  O.  St.  364, 

101  NE  286;  Laramaur  v.  Campbell 
(Old.),  168  P  216;  Columbia  City  Land 
Co.  V.  Euhl,  70  Or.  246,  134  P  1035,  141 
P  208;  American  Life  &    A.  Ins.  Co.  v. 


Ferguson,  66  On  417,  134  P  1029;  Sink- 
ing Spr.  W.  Co.  V.  Gring,  257  Pa.  340, 
101  A  732;  Yerby  v.  Heineken  (Tex. 
Civ.),  209  SW  835;  Ogburn  v.  Loop  L. 
&  Irr.  Co.  (Tex.  Civ.),  202  SW  366; 
Burton  Lingo  Co.  v.  First  B.  Church 
(Tex.  Civ.),  198  SW  1013;  Kahn  v. 
Kahn,  103  Wash.  26,  173  P  747;  Borell 
V.  Carson,  72  Wash.  117,  129  P  908. 

[a]  Hot  until  the  case  is  "ripe  for 
judgment"  (1)  in  the  trial  court  may 
exceptions  be  entered  and  heard  in 
the  appellate  court.  Lowd  v.  Brigham, 
lo4  Mass.  107,  26  NE  1004.  (2)  This 
however,  is  a  rule  of  practice  in  the  in- 
terests of  justice  and  is  waived  where 
not  raised  by  the  parties,  or  is  over- 
looked by  the  court.  Weil  v.  E.  Co., 
216  Mass.  545,  104  NE  343.  (3)  More- 
over although  the  right  to  enter  an  ap- 
peal is  thus  in  abeyance  until  final 
judgihent,  the  right  to  claim  an  appeal 
is  not  thereby  suspended.  Oliver  Dit- 
son  Co.  V.  Testa,  216  Mass.  123,  103 
NE  381. 

[b]  In  criminal  case  appeal  by  state, 
from  order  granting  a  new  trial,  such 
order  not  being  final,  cannot  be  re- 
viewed. S.  V.  Sherman  (La.),  80  S  205. 
162-85  Wolkau  v.  Wolkau,  280  111. 
298,  117  NE  426;  International  W.  Co. 
V.  Mfg.  Co.,  168  N.  C.  92,  83  SE  609. 

[a]  Voidable  proceedings. — An  appeal 
from  findings  and  order,  which  were 
voidable  because  filed  too  late,  will  not 
be  dismissed  for  that  reason.  St.  An- 
thony &  D.  El.  Co.  V.  Martineau,  28  N. 
D.  423,  149  NW  355. 

[b]  Where  transcript  shows  a  verdict 
but  no  judgment  on  appeal  will  not  lie. 
S.  ex  rel.  Hodge  v.  Oliver,  143  La.  180, 
78  S  439. 

162-86  Eezinsky  v.  Seawright,  142 
Ga.  251,  82  SE  661. 
162-87  In  re  Public  Park  in  City  of 
N.  Y.,  224  N.  Y.  697,  121  NE  356. 
162-88  Kalanianaole  v.  Liliuokalani, 
23  Haw.  457;  Peabody  C.  Co.  v.  Indus- 
trial Comm.,  287  III.  407,  122  NE  843; 
Emersonian  Apartments  v.  Taylor,  133 
Md.  209,  103  A  423;  Oklahoma  City  L. 
&  D.  Co.  V.  Patterson  (Okl.),  175  P  934; 
Eyan  v.  S.,  81  Tex.  Cr.  632,  198  SW 
582;  Hutchinson  Co.  v.  Fahey,  99  Wash. 
165,  168  P  1139. 

[a]  If  further  judicial  action  is  es- 
sential to  a  final  determination  of  the 
rights  of  the  parties,  the  judgment  is 
onlv  interlocutory.  Zappettini  v.  Buck- 
les," 167  Cal.  27,  138  P  696. 
163-89     Lamberton  v.  McCarthy,  30 
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Ida.  707,  168  P.  11;  American  Fidelity 
Co.  «.  Sewer  P.  Co.,  53  Ind.  App.  335, 
101  NE  671;  J.  I.  Case-Threshing  Mach. 
Co.  V.  Hufford  (Ind.  App.),  121  NE  2. 
163-90  CliflEord  v.  Montgomery 
(Ala.),  81  S  551;  Lang  v.  Leith  (Ala. 
App.),  77  S  445. 

163-91  Judson  Lumb.  Co.  v.  Patter- 
son, 68  Fla.  100,  66  S  727. 
163-92  Treadwell  v.  Corker,  157 
CCA  540,  245  Fed.  348;,  Holliday  v. 
Cornett,  178  Ky.  454,  198  SW  1153; 
Hydraulic  P.  B.  Co.  v.  Lane,  198  Mo. 
App.  438,  200  SW  306;  Carver  Bros.  v. 
Merrett  (Tex.  Civ.),  174  SW  929. 
163-93  Hartford  F.  Ins.  Co.  v.  Mc- 
Donald, 177  Ky.  838,  198  SW  225; 
Busby  V.  Sehrang  (Tex.  Civ.),  174  SW 
295. 

163-94  Kentucky  Heating  Co.  v. 
Louisville,  178  Ky.  424,  198  SW  1150. 
163-95  Pake  v.  Bkg.  Co.,  186  Ala. 
307,  65  S  139;  MoUring  v.  Mollring 
(la.),  167  NW  524;  Emersonian  Apart- 
ments V.  Taylor,  132  Md.  209,  103  A 
423;  Freeman  f.  Mitchell,  198  Mich. 
207,  164  NW  445;  Yazoo  &  M.  V.  E. 
Co.  V.  James,  108  Miss.  656,  67  S  152; 
Henderson  v.  Treadway,  187  Mo.  App. 
628,  173  SW  46;  Davis  v.  Tallon  (N.  J. 
L.),  103  A  236. 

163-1  Hynes  v.  Jennings,  262  111. 
268,  104  NE  697;  Eastern  Bridge  & 
Struct.  Co.  V.  Auditorium  Co.,  216  Mass. 
426,  103  NE  913. 

[a]  Partition. — (1")  As  to  parties  hav- 
ing no  interest,  a  judgment  in  partition 
is  final  and  appealable;  as  to  those  hav- 
ing an  interest  It  is  interlocutory.  Al- 
bany Hospital  V.  Hanson,  214'  N.  Y. 
435,  108  NE  812.  (2)  A  judgment  in 
partition  recognizing  one  as  the  owner 
of  half  the  property,  is  such  a  final 
judgment  as  will  serve  as  the  basis  of 
an  appeal,  and  it  is  not  necessary  that 
appellant  shall  wait  until  a  judgment 
homologating  tie  partition  proceedings 
has  been  rendered.  Brown  v.  Green, 
132  La.  1090,  62  S  154. 
[b],  A  docket  entry  or  an  order  for  a 
docket  entry  is  not  a  final  decree.  Day 
V.  Mills,  213  Mass.  586,  100  NE  1113; 
Plaisted  v.  Cooke,  181  Mass.  118,  63 
NE  132. 

[c^  Rendering  decree  enforclble. — In  a 
suit  to  remove  obstructions  from  the 
enforcement  of  a  decree,  a  decision 
denying  such  relief  is  final  and  appeal- 
able. Union  Trust  Co.  v.  Curtis,  182 
Ind.  61,  105  NE  562,  LRA1915A,  699. 
[d]    An  order  removing  an  assignee  for 


the  benefit  of  creditors  is  not  a  final 
decree.  Pake  v.  Bkg.  Co.,  186  Ala.  307, 
65  S  139. 

164-2  Lamberton  v.  McCarthy,  30 
Ha.  707,  168  P  11;  Dixon  v.  Transit 
Co.,  197  Mo.  App.  646,  198  SW  431. 
164-4  Zappettini  v.  Buckles,  167  Cal. 
27,  138  P  696;  Vandersloot  v.  Power 
Co.,  259  Pa.  99,  102  A  422;  Sleeth  v. 
Taylor  (W.  Va.),  95  SE  597. 
165-5  Finnigan-Brown  Co.  v.  Escobar 
(Tex.  Civ.),  179  SW  1127;  Case  Th. 
Mach.  Co.  V.  Lipper  (Tex.  Civ.),  rti, 
SW  701;  Kolp  V.  Weil  Bros.  (Tex.  Civ.), 
173  SW  1006;  St.  Louis,  etc.  E.  Co.  v. 
Tudle  (Tex.  Civ.),  171  SW  797;  Wright 
V.  Chandler  (Tex.  Civ.),  173  SW  1173. 
[a]  Where  causes  are  consolidated  the 
judgment  must  still  be  final  as  to  all 
the  parties.  Wright  v.  Chandler  (Tex. 
Civ.),  173  SW  1173. 
165-6  Smith  v.  Graves,  59  Ind.  App. 
55,  108  NE  168. 

165-7  Muncy  v.  Gibson,  169  Ky.  153 
183  SW  464;  Brown  v.  Hughes,  243 
Pa.  397,  90  A  651. 

Signing  judgment. — As  to  the  necessity' 
of  signing  a  judgment  to  make  it  final 
and  appealable,  see  "Appeals,"  p.  156, 
n.  55. 

165-8  Adams  v.  Ey.  Co.,  142  Ga. 
497,  83  SE  131;  Rozinsky  v.  Seawright, 
142  Ga.  251,  82  SE  661;  Oliver  Ditson 
Co.  V.  Testa,  216  Mass.  123,  1C3  NE 
381;  Hosner  v.  Casualty  Co.,  99  Wash. 
161,  168  P  1122;  Bluefield  v.  Water 
Works  &  Imp.  Co.,  81  W.  Va.  201,  94 
SE  121. 

166-14  Herreshoff  v.  Mfg.  Co.,  164 
App.  Div.  238,  149  NYS  703. 
167-16  Hager  v.  Schliess,  183  Mich. 
610,  149  NW  1058,  overruling  of  de- 
fendant 's  plea  which  went  to  the  whole 
bill,  held  final. 

[a]  Order  quashing  summons,  appeal- 
able order.  Hogue  v.  Hogue  (Ark.), 
208  SW  579. 

167-18  [a]  The  striking  of  amend- 
ed compla£at  which  in  effect  amounts 
to  a  dismissal  is  appealable.  Hastings 
V.  Fidelity  &  G.  Co.,  116  Ark.  220,  172 
SW  1016. 

167-23  [a]  Dismissing  a  petition. 
An  order  is  appealable  which  dismisses 
a  petition  asking  that  an  administrator 
include  omitted  property.  In  re  Mar- 
tin's Est.,  82  Wash.  226,  144  P  42. 
168-29  Stensland  v.  Superior  Court 
(Cal.  App.),  178  P  549. 
168-32  MoElroy  v.  Whitney,  24  Ida. 
210,  133  P  118;  Trust  Co.  of  America 
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r.  Box-Board  Co.,  213  N.  Y.  334,  107 
NE  574. 

169-33  Caballero  v.  Succession  of 
Criado,  250  Fed.  345,  162  CCA  415; 
Watkins  Medical  Co.  v.  Home,  133  Ark. 
570,  203  SW  24;  Kentucky  Heating 
Co.  V.  Louisville,  178  Ky.  424,  198  SW 
1150. 

[a]  Remanding  proceedings. — A  cir- 
cuit court  order  remanding  the  proceed- 
ings to  the  board  of  commissioners 
with  instructions  to  set  aside  the  ord- 
ers entered  therein  is  appealable. 
Thompson  v.  Ferguson,  180  Ind.  ^12, 
102  NE  965. 

[b]  An  order  denying  alternative  mo- 
tions is  appealable  if  an  appeal  could 
be  taken  from  the  denial  of  either  mo- 
tion. Thus  an  apeal  lies  from  the 
denial  of  a  motion  for  amended  find- 
ings or  for  a  new  trial  since  an  order 
refusing  to  grant  a  new  trial  is  appeal- 
able. Berg  V.  Veit,  136  Minn.  443,  162 
NW  522. 

[cj  Probate  court  proceedings. — An 
appeal  will  not  lie  from  an  interlocu- 
tory appointment  of  a  temporary  guard- 
ian. Est.  of  A.  Enos,  18  Hawaii  542 
(order  approving  annual  accounts  of 
executor  appealable) ;  Estes  v.  Probate 
Court,  36  R.  I.  57,  38  A  977. 
[d]  A  ruling  declaring  a  right  of  in- 
heritance is  a  final  decision.  Reyes  v. 
Ciria,  24  Phil.  Isl.  127. 
[ej  Illustrations  of  final  judgments  or 
decrees. — ^Durst  v.  Hanni,  23  Colo.  431, 
130  P  77;  Viso  V.  Sugar  Co.,  17  P.  R. 
415,  judgment  dismissing  a  complaint. 
[f]  A  judgment  on  a  plea  in  abate- 
ment is  appealable  even  where  there  is 
neither  a  dismissal  by  the  plaintiff  nor 
a  trial  on  the  merits.  Brooks  &  Co.  v. 
Gentry,  108  Miss.  447,  66  S  812. 
*  [g]  Denial  of  intervention  is  final 
judgment  from  which  an  appeal  will 
lie.  Northern  Ind.  Land  Co.  v.  Brown, 
182  Ind.  438,  106  NE  706. 
[h]  A  judgment  for  costs  alone 
though  entered  for  defendant  after  ver- 
dict in  his  favor,  will  not  support  a 
writ  of  error,  since  such  a  judgment 
does  not  adjudicate  the  merits  of  the 
cause  or  dispose  of  the  action.  Zaring 
&  Co.  V.  Humphreys,  68  Fla.  6,  65  S  665. 
[ij  Order  recusing  to  consider  a  mo- 
tion to  correct  a  judgment  nunc  pro 
tunc  and  striking  such  motion  from  the 
files,  is  a  final  order  from  which  an 
appeal  is  allowed.  Miller  v.  Miller,  103 
Kan.  102,  172  P  1010. 
[jj    Judgment      on      tbe      pleadings. 


Smith  V.  Lundy,  103  Kan.  207,  173  P 
275. 

170-34  Evans  S.  Bk.  v.  Skeen,  30 
Ida.  703,  167  P  1165;  Bateman  v.  Qitts, 
17  N.  M.  619,  133  P  969,  AnnCasl915B, 
1192;  Cummins  v.  Narsey,  168  NTS 
696;  Godhelp  v.  Dress  Co.,  168  NTS 
526;  Lotz  V.  Vulcanite  Pan  Co.,  103 
Misc.  68,  168  NTS  446;  Cocke's  Admr, 
V.  Gilpin,  40  Va.  22;  Kahn  v.  Kahn,  103 
Wash.  26,  173  P  747. 
[a]  Overruling  motion  to  recommit 
case  is  not  a  final  judgment  and  is  not 
appealable.  Haywood  v.  Stephens,  21 
Ga.  App.  467,  94  SE  597. 
170-35  Idan  Litto  Temperance  Soc. 
f.  Isakson,  219  Mass.  95,  106  NE  581; 
Nat.  Elev.  Co.  v.  R.  Co.,  140  Minn.  382, 
168  NW  134;  Francis  v.  Heberle,  136 
Minn.  463,  161  NW  783;  S.  v.  Barnett, 
49  Mont.  252,  141  P  287;  Otto-Johnson 
M.  Co.  V.  Garcia,  24  N.  M.  356,  174'  P 
422;  In  re  Reed,  221  N.  T.  585,  116  NE 
979;  Orange  County  v.  Stone  Co.,  180 
App.  Div.  208,  167  NTS  806;  Bergman 
V.  Straus  (Pa.),  107  A  810;  In  re  Mas- 
lowski's  Estate,  261  Pa.  484,  104  A  675; 
Kilcullen  v.  Webster,  260  Pa.  263,  103 
A  592;  Borell  v.  Carson,  72  Wash.  117, 
129  P  908;  Seymour  State  Bank  v.  Eet- 
tler,  166  Wis.  450,  166  NW  40. 
170-36  Louisville  &  N.  E.  Co.  ». 
Boggs  (Ala.),  74  S  337;  Ownbey  v. 
Morgan  (Del.),  105  A  838;  Nisius  v. 
Chapman,  178  Ind.  494,  99  NE  785; 
Joyce  V.  Nona  Mills  Co.,  142  La.  934, 

77  S  854;  Cummins  i:  Marsey,  168  NTS 
596;  Godhelp  v.  Dress  Co.,  168  NTS 
526;  Ostlund  v.  Ecklund  (N.  D.),  171 
NW  857;  Hirabelli  v.  Daniels,  44  Utah 
88,  138  P  1172. 

[a]  Appeal  may  be  taken  at  the  term- 
ination of  the  suit  from  an  order  strik- 
ing the  call  in  warranty  from  the 
record.     Vance   v.   Noel,   143   La.  477, 

78  S  741. 

170-37     Tipton  v.  Postal  Assn.  (Tex. 
Civ.),   173  SW  562;   Dunn  v.   A.  tc   Q. 
Co.,  168  Wis.  128,  169  NW  297. 
170-38     Smith  v.  Scholl,  262  Pa.  124, 
105  A  41. 

171-40  Steinberg  v.  Jacobs,  21  Cal. 
App.  765,  132  P  1060. 
171-41  'Emporia  v.  Tel.  Co.,  90  Kan. 
118,  133  P  858;  Dunham  v.  Slidell,  133 
La.  212,  62  S  635;  Vicksburg,  S.  &  P. 
By.  Co.  V.  Sand  Gravel  &  C.  Co.,  132 
La.  1051,  62  S  140,  47  LEA  (NS)  1155; 
Beiseker  v.  Svendsgaard,  28  N.  D.  366, 
149  NW  352;  Okl.  Comp.  Laws,  1909. 
§6067;    Perry    Pub.    Library  Assn.  v. 
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Lobsitz,  35  Okl.  576,  130  P  919;  Weaver 

V.  Eichardson,  21  Wyo.  343,  132  P  1148. 

[aj     Mandamus. — An    appeal    may    be 

taken   from    a    judgment    granting    or 

denying  a  writ  of  mandamus.    Ballagh 

V.  Sup'erior  Court,  25  Cal.  App.  149,  142 

P  1123. 

171-42     Aetna  L.  Ins.  Co.  v.  Kramer 

(Okl.),  165  P  179. 

171-43     Norris  v.  Burnett,  108  Miss. 

378,  66  S  748. 

171-44     Tuckerman     v.     Currier,     54 

Colo.    24,     129     P     220;    MacDonald   v. 

Etna  Indem.   Co.,   88   Conn.  571,  92   A 

154.     See  Tipton  v.  Assn.  (Tex.  Civ.), 

173  SW  562. 

171-49     Hildebrand  f.  Superior  Court, 

173  Cal.  86,  159  P  147;  In  re  Litchfield 

Co.  Agr.  Soe.,  91  Conn.  536,  100  A  356; 

Succession  of  Pons,  141  La.  331,  75  S 

70;   Hager  v.   Schliess,   183   Mich.   610, 

149  NW  1058. 

[a]  Custody  of  chlld.-^An  order  dis- 
posing of  the  care  and  custody  of  a 
child  in  a  divorce  suit  is  appealable. 
Casebolt  v.  Butler,  175  Ky.  381,  194  SW 
305;  Ex  parte  Smith,  197  Mo.  App.  200. 
193  SW  288. 

[b]  Order  denying  motion  to  vaeaie 
an  order  for  examination  of  adverse 
party  is  appealable.  Ward  v.  Martin, 
175  N.  C.  287,  95  SE  621. 

171-50  Barney  v.  Elkhart,  etc.  Co., 
167  Ind.  505,  79  NE  492;  Natcher  v. 
Natcher  153  Ind.  368,155  NE  86;  Bos- 
sert  V.  Geis,  57  Ind.  App.  384,  107  NB 
95.  ~ 

171-51  Rem..  &  Ball.  Code,  §1716, 
subd.  1,  6;  Jones  v.  Jones,  72  Wash. 
517,  130  P  1125,  order  fixing  amount  of 
attorney's  fees. 

[a]  Where  costs  are  part  of  judgment, 
an  appeal  from  the  judgment  will  net 
be  dismissed  as  to  costs.  Wade  v.  Sugar 
Co.,  71  Or.  75,  142  P  350. 

[b]  Attorney  fees — failure  to  allow. 
Portland  E.  Co.  v.  Doyle,  86  Or.  206, 
167  P  270,  168  P  291. 

[c]  Taxing  costs. — (1)  Court's  direc- 
tion to  tax  certain  items  as  costs,  not 
appealable.  Schuh  v,  Beed,  259  111.  138, 
102  NE  210.  (2)  But  an  order  refus- 
ing to  retax  costs  has  been  held  appeal- 
able. White  V.  Stout,  72  Wash.  62,  129 
P  917. 

171-53  Gunn  Realty  Co.  v.  Button 
(Fla.),  80  S  51;  Stephenson  v.  Board 
of  Comrs.,  24  N.  M.  486,  174  P  739; 
In  re  Simmons,  206  N.  Y.  577,  100  NB 
455. 


172-54  Sumpter  Lumb.  Co.  v-  Sound 
T  Co.  (CCA),  257  Fed.  408;  Law  v. 
Elevator  Co.,  281  111.  143,  117  NE  435; 
Kuryer  Pub.  Co.  v.  Messmer,  162  Wis. 
565,-156  NW  948. 

172-55  P.  V.  District  Court,  54  Colo. 
576,  131  P  424;  Warfield  v.  Valentine, 
130  Md.  587,  101  A  543. 
172-56  Harlow  r.  Mason,  117  Ark. 
360,  174  SW  1163;  Gear  v.  Henry,  21 
Hawaii  54;  Eodrigues  v.  Correia,  20 
Hawaii  563. 

172-57  Chancey  v.  R.  Co.,  171  N.  C. 
756,  «8  SE  346. 

172-58  Tied«mann  v.  Tiedemann,  35 
Nev.  259,  129  P  313. 
172-59  Economy  F.  &  M.  Co.  v.  Mfg. 
Co.,  148  CCA  614,  235  Fed.  120;  Out- 
cault  Adv.  Co.  f.  Hooten  &  Co.,  11  Ala. 
App.  454,  66  S  901;  Burkhalter  v. 
Roach,  145  Ga.  834,  90  SE  52;  Travel- 
ers' Ins.  Co.  V.  Callaway,  21  Ga.  App. 
743,  94  SE  1043;  Foster  v.  Haines,  13 
Me.  307;  Clapp  v.  Balch,  3  Me.  216; 
Wyman  r.  Dorr,  3  Me.  "183;  Seymour 
State  Bank  v.  Eettler,  166  Wis.  450, 
166  NW  40. 

[a]  Rulings  on  pleadings  alone,  not 
appealable. — "Manifestly  it  was  not 
intended  by  the  act  that  from  every 
adverse  ruling  on  the  pleadings,  in  the 
ordinary  course  of  trials  of  civil  cases 
that  had  not  been  set  down  for  hear- 
ing on  the  pleadings  alone,  there  might 
be  an  appeal  to  this  court."  Compton 
V.  Bank,  188  Ala.  194,  66  S  446. 

[b]  In  Alabama  under  Acts  Special 
Sess.,  1909,  pp.  339,  356,  only  adverse 
rulings  on  the  pleadings  in  cases  set 
down  for  hearing  on  the  pleadings 
alone  are  appealable.  Compton  v.  Bank, 
188  Ala.  194,  66  S  446. 

[c]  Plea  to  jurisdiction. — An  order 
sustaining  a  plea  to  the  jurisdiction  is 
appealable.  Oliver  Ditson  Co.  v.  Testa, 
216  Mass.  123,  103  NE  381. 
172-60  See  Baer  v.  Waseca  M.  06. 
(Minn.),  171  NW  767. 

172-61  Burr  i-.  Hull,  66  Fla.  20,  63 
S  300,  an  order  denying  a  motion  to 
strike  a  cross-bill  held  appealable. 
'  [a]  Improperly  striking  out  amended 
complaint. — Hastings  v.  Fidelity,  etc. 
Co.,  116  Ark.  220,  172  SW  1016. 
[b]  Motion  to  quash. — Com.  v.  Star- 
rett,  175  Ky.  89,  193  SW  1044;  S.  v. 
Jackson,  140  La.  680,  73  S  770;  S.  v. 
Burnett,  173  N.  C.  750,  91  SE  597. 
Contra,  S.  v.  Darling,  130  Md.  251,  100 
A  91. 
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172-63  Helms  v.  Ey,  Co.,  188  Ala. 
393,  66  S  470;  Scott  v.  Bank,  178  Ala. 
272,  59  S  303;  Daus  v.  Short,  169  Ta.  1, 
150  NW  1047  (an  order  sustaining  a 
motion  to  strike  part  of  petition  held 
appealable);  Smith  v.  Heyward  (S.  C), 
96  SE  289. 

[a]  Striking  defense  from  answer,  ap- 
pealable order.  Ray  Est.  Corp.  v.  Steel- 
man,  90  N.  J.  L.  184,  100  A  209. 
173-65  Emersonian  Apartments  v. 
Taylor,  132  Md.  209,  103  A  423;  Tudor 
V.  Kennett,  88  Vt.  291,  92  A  213,  order 
permitting  the  filing  of  an  ansv/er,  held 
appealable. 

[a J  An  order  abating  an  action  (1)  is 
appealable.  Klamath  Lumb.  Co.  v. 
Bamber,  74  Or.  287,  142  P  369.  (2) 
In  Mississippi  under  Code,  1906,  §§33 
and  178  it  is(  held  that  a  judgment  on 
a  plea  in  abatement  that  an  attach- 
ment was  wrongfully  sued  out  is  final 
and  appealable.  Brooks  &  Co.  v.  Gen- 
try, 108  Miss.  447,  66  S  812. 
173-66  Plunkett  v.  Dendy,  197  Ala. 
262,  72  S  525;  Indiana  Travelers'  Ace. 
Assn.  V.  Doherty  (Ind.  App.),  123  NE 
242.  See  Hall  v.  Thompson  (Ala.  App.), 
82  S  555. 

173-67  Atlanta  v.  Hendricks  (Ga. 
App.),  96  SE  10;  Fitzgibbins  v.  Yennie, 
132  Minn.  473,  157  NW  114;  Bowen  P. 
Co.  i;.  Newell  (N.  C),  98  SE  774;  Con- 
solidated Alfalfa  Mill.  Co.  v.  Winsor,  40 
Okl.  362,  138  P  566:  Consolidated  Al- 
falfa Mill.  Co.  V.  Roberts,  40  Okl.  304, 
137  P  1179;  Dee  v.  R.  Co.,  50  Utah  167, 
167  P  246. 

[a]  Nonsuit  without  prejudice,  not  ap- 
pealable. S.  V.  Saw.  Co.  (Miss.),  81  S 
124. 

[b]  Order  reinstating  after  dismis5al,\ 
not  appealable.  Central  of  Ga.  By.  Co. 
V.  Pickett  (Ala.  App.),  80  S  154. 
173-68  Priebe  v.  Ry.  Co.,  189  Ala. 
427,  66  S  573;  S.  v.  Arnold,  197  Mo. 
App.  1,  193  SW  292;  Gilbert  v.  Shingle 
Co.,  167  N.  C.  286,  83  SE  337. 

[a]  Exceptions  and  not  appeal  is 
proper  remedy  in  judgment  of  nonsuit 
for  failure  to  file  bill  of  particulars. 
Nickerson  v.  Glines,  220  Mass.  333,  107 
NE  942. 

[b]  An  order  reinstating  a  cause  after 
voluntary  nonsuit  is  not  appealable. 
First  Christian  Church  v.  Eobb,  69  Or. 
283,  1.38  P  856. 

fc]  Necessity  of  nonsuit  shown. — (1) 
Where  it  is  necessary  for  plaintiff  to 
suffer  a  nonsuit  and  this  fact  appears 
by  the  record  or  the  bill  of  exceptions 


an  appeal  will  be  sustained.  Ex  parte 
Ma'rtin,  180  Ala.  620,  61  S  905.  (2) 
Such  necessity  wou/d  exist  in  a  ease 
in  which  plaintiflE  became  satisfied  from 
an  adverse  ruling  that  he  could  not 
recover.  Bush  v.  Russell,  180  Ala.  590, 
61  S  373. 

174-69  Marx  v.  Elec.  Co.,  10  Ala. 
App.  404,  64  S  645  (no  appeal  from  an 
order  setting  aside  a  former  order  for 
dismissal);  Otto-Johnson  Mercantile 
Co.  V.  Garcia,  24  N.  M.  356,  174  P  422. 

[a]  Order  for  mistrial  in  criminal 
ease  being  discretionary  is  not  appeal- 
able. S.  V.  Ford,  168  N.  C.  165,  83  S!e 
831;  S.  V.  Hunter,  143  N.  C.  607,  56  SE 
547,  118  AmSt  830. 

[b]  Dismissal  without  prejudice  is  not 
a  nnal  adjudication.  Adams  r.  Pugh  's 
Admr.,  116  Va.  797,  83  SE  370. 

Jc]  Conditional  dismissal. — Travelers' 
Ins.  Co.  V.  Callaway,  21  Ga.  App.  74b, 
94  SE  1043. 

[d]  Order  dismissing  appeal  from  jus- 
tice court  is  not  an  appealable  order. 
Jahner  v.  Kary  (N.  D.),  169  NW  31. 
See  Justices  of  the  Peace,  18-357. 
174-70  Gibbs  v.  Express  Co.  (Ala.), 
78  S  860;  Wise  v.  Spears  (Ala.),  76  S 
869;  S.  V.  Callaway  (Ala.  App.),  79  S 
146;  Davis  v-  Receivers,  117  Ark.  393, 
174  SW  1196;  Rickert  v.  Zoeger,  169 
Cal.  399,  146  P  894;  Comic  v.  Stewari 
(Cal.)  176  P  164;  Harmon  v.  De  Turk, 
176  Cal.  758,  169  P  680;  Brunson  v. 
Santa  Monica,  25  Cal.  App.  383,  143  P 
792;  Baldwin  v.  Walls,  23  Cal.  App. 
349,  137  P  1066;  Battle  v.  Hambrick, 
142  Ga.  807,  83  SE  937;  Woodall  v. 
Harris,  22  Ga.  App.  69,  95  SE  377; 
Williams  v.  Huey  263  111.  275,  104  NE 
1008;  Franklin  County  v.  Blake,  257 
111.  354,  100  NE  929;  Chicago,  I.  &  S. 
R.  Co.  V.  Taylor,  183  Ind.  240,  108  NE 
1 ;  Kahle  v.  Crown  Oil  Co.,  180  Ind.  131, 
100  NE  681;  Diedel  v.  Diedel  (Md.), 
105  A  271 ;  Emersonian  Apts.  v.  Taylor, 
132  Md.  209,  103  A  423;  Pentz  v.  Cor- 
scadden,  49  Mont.  581,  144  P  157;  S.  v. 
Dallas,  22  N.  M.  392,  163  P  252;  Lecher 
V.  St.  Johns,  74  Or.  558,  146  P  87;  Bon- 
ner V.  Dillcr,  242  Pa.  481,  89  A  579; 
Zook  V.  Coker,  24  Phil.  Isl.  434;  Suc- 
cession of  Nieves  v.  Succession  of 
Sanchez,  17  P.  B.  837;  Torres  v.  Calaf, 
17  P.  R.  585;  American  R.  R.  Co.  V. 
Quinones,  17  P.  E.  247;  Kazarian  Bros. 
V.  Ins.  Co.  (R.  I.),  96  A  839;  Hicks  v. 
Lee,  37  R.  L  251,  92  A  556;  Meyer  v. 
Owens,  109  S.  C.  in,  95  SE  344.  Bee 
also  vol.  6,  p.  1016;  p.  1017,  n.  92,  and 
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supplement  thereto.  See  the  title  "In- 
dictment and  Information." 
174-71  Norris  v.  Burnett,  108  Miss. 
378,  66  S  748;  Kahn  v.  Johnston,  177 
App.  Div.  383,  163  NYS  984;  Okl. 
Comp.  Laws,  1909,  §6067;  Board  of 
County  Oomrs.  v.  Eobertson  (Okl.), 
130  P  947;  Gulland  v.  Qulland,  81  W. 
Va.  487,  94  SE  943. 
[a]  Judgment  sustaining  demurrer. 
Adams  v.  Ey.  Co.,  142  Ga.  497,  83  SE 
131. 

175-72  Limbaugh  v.  Boaz  (Ala. 
App.),  78  S  421;  Harmon  v.  De  Turk, 
176  Cal.  758,  169  P  680;  Funk  v. 
Browne,  145  Ga.  828,  90  SE  64;  Knight 
V.  R.  Co.,  18  Ga.  App.  539,  90  SE  81; 
Wagner  v.  Supreme  Lodge  (Ind. 
App.),  116  NE  91;  American  Fidelity 
Co.  V.  Sewer  P.  Co.,  53  Ind.  App.  335, 
101  NE  671;  Pressler  v-  Pressler  (Md.), 
106  A  686;  Slattery  v.  Surety  Co.,  217 
Mass.  507,  105  NE  373;  Sault  Ste. 
Marie  v.  By.  Co.,  184  Mieh.  681,  151 
NW  649;  Wanner  v.  Martin,  173  Mich. 
503,  139  NW  249  (but  see  Paccalona 
V.  Bark  &  L.  Co.,  171  Mich.  605,  137 
NW  518);  Torres  v.  Calaf,  17  P.  E. 
585;  American  R.  E.  Co.  v.  Quinones, 
17  P.  R.  247;  Grover  Irr.  &  L.  Co.  v. 
Ditch,  etc.  Co.,  21  Wyo.  204,  131  P 
43. 

[a]  On  appeal  from  the  final  judg- 
ment, rulings  upon  demurrers  may  be 
reviewed.  Newbold  v.  Green,  122  Md. 
648,  90  A  513. 

175-73  [a]  Impounding  replevied 
goods. — An  order  discharging  a  motion 
to  have  replevied  goods  impounded  is 
appealable.  Lynn  v.  Lynn,  256  Pa. 
563,  100  A  975. 

175-74  Smith  v.  Scholl,  262  Pa.  124, 
105  A  41. 

175-75  As  to  order  making  arrest, 
see  vol.  2,  p.  975,  n.  75. 
175-78  Mathewson  v.  Larson-Myers 
Co.  (Mo.  App.),  209  SW  294.  See  also 
vol.  3,  p.  829,  n.  58. 
[a]  Order  quashing  return  of  attach- 
ment on  a  judgment,  which  cannot  be 
amended,  is  appealable.  Sharpless  Sep- 
arator Co.  V.  Brilhart,  129  Md.  82,  98 
A  484. 

175-79  Steinberg  v.  Jacobs,  21  Oal. 
App.  765,  132  P  1060;  Nat.  Surety  Co. 
V.  Love, '102  Neb.  633,  168  NW  597; 
P.  E.  Code  Civ.  Proc.  295;  Davila  v. 
Barreiro,  20  P.  R.  43;  Virginia-C.  Chem, 
Co.  V.  Wilkins,  105  S.  C.  291,  89  SE 
659;  Johnson  V.  Muenz,  76  Wash.  526, 
137  P  126. 


176     Morris  &  Co.  r.  Bank,  95  Wash. 
418,  163  P  1139. 

176-82     P.   E.   Code   Civ.  Proc.   295; 
Davila  v.  Barreiro,  20  P.   E.  43.     See 
also  vol.  3,  p.  831,  n.  62. 
176-88     [a]    Where  injunction  is  en- 
tire relief  sought,    judgment    denying 
writ  will  be  regarded  as  final  and  ap- 
•pealable.     Wunderlich  v.  Ey.   &  Light 
Co.,  143  La.  626,  79  S  80. 
[b]     Order  vacating  a  judgment  grant- 
ing a  temporary  injunction   cannot  be 
reviewed  by  a  "fast"   writ  of  error. 
Eagan  v.  Eagan   (Ga.),  96  SE  96. 
176-89     Alexander     v.     Woods,     102 
Miss.  869,  60  S  1017. 
176-91     Fletcher  v.  Barton,   58    Jnd. 
App.  233,  108  NE  137;  Brown  v.  Green, 
133   La.   725,   63   S   303;    Vermont   Sav. 
Bank   v.   Bailey's   Admr.,    87   Vt.   220, 
88  A  561. 

177-92  Brown-Beane  Co.  v.  Eucker, 
36  Okl.  698,  129  P  1;  Hamilton  v.  Ins. 
Co.  (Tex.  Civ.)i  200  SW  259. 
[a]-  Where  irreparable  injury  would 
be  worked  by  the  interlocutory  injunc- 
tion, an  appeal  will  lie  from  an  order 
overruling  a  motion  to  dissolve  it.  Die- 
bert,  Bancroft  &  Ross  Co.  v.  Sugar  Co., 
131  La.  414,  59  S  835. 
177-93  Anderson  v.  Henderson,  103 
Miss.  211,  60  S  137;  Beiseker  v.  Svends- 
gaard,  28  N.  D.  366,  149  NW  352; 
Burnett  v.  Refining  Co.  (Okl.),  159  P 
360;  P.  E.  Code  Civ.  Proc.  295;  Davila 
V.  Barreiro,  20  P.  R.  43;  Warren  v. 
Warren,  36  R.  L  167,  89  A  651. 
[a]  In  ex  parte  proceeding. — An  order 
refusing  a  preliminary  injunction  in  an 
ex  parte  proceeding  is  appealable.  Safe 
peposit  &  Tr.  Co.  v.  Baltimore,  121  Md. 
522    88  A  267. 

[bj  An  order  refu'stng  to  enjoin  the 
foreclosure  of  a  mortgage  by  adver- 
tisement is  now  appealable,  by  St.,  ch. 
79,  Laws,  1907,  changing  the  former 
law.  Beiseker  v.  Svendsgaard,  28  N.  D. 
366,  149  NW  352. 

177-97  Taintor  v.  St.  John,  50  Mont. 
358,  146  P  939. 

[a]  A  distinction  is  made  sometimes 
between  orders  appointing  receivers 
and  orders  refusing  to  appoint  them. 
An  appeal  lies  from  the  former  but  not 
from  the  latter.  Tipton  v.  Assn.  (Tex. 
Civ.),  173  SW  562. 

[b]  Receivers'  certificate. — Orders  au- 
thorizing issuance  Of,  appealable. 
Texas  Co.  v.  R.  Co.,  237  Fed.  921,  150 
CCA  571. 


82 


APPEALS 


Vol.  2 


[e]  An  authorization  to  a  receiver  to 
sue  is  interlocutory  in  its  nature,  and 
it  cannot  be  appealed  from.  Van  Vleet 
V.  Oil  Co.,  133  La.  72,  62  S  411. 
178-98  Bowdoin  v.  Bank  (Ala.),  76 
S  866;  Ex  parte  Jonas,  186  Ala.  567, 
64  S  960. 

178-99     "Williams     v.      Watt      (Tex. 

Civ.),  171  SW  266. 

178-3     Contra,  Southern  Nat.  Bank  v. 

Farmington  Corp.,  99  S.  C.  475,  83  SE 

637. 

[a]  Older  for  commission. — ^An  appeal 
does  not  lie  from  an  order  denying  a 
motion  for  the  issuance  of  a  commis- 
sion to  take  testimony.  Nassau  Fi- 
nance Co.  f.  Suffern,  150  NYS  690. 
178-4  Baker  v.  Bohnert,  158  Wis. 
337,  148  NW  1093. 

179-9  Eousseau  v.  Choquette,  22  E. 
De   Jur.   (Can.)    573. 

[a]  Application  to  stay  proceedings. 
The  rulings  of  the  trial  court,,  on  an 
application  to  stay  proceedings,  do  not 
constitute  a  final  judgment  from  which 
an  appeal  may  be  taken.  Craig  v. 
Norwood,  61  Ind.  App.  104,  108  ISTE 
395. 

[b]  Denial  of  continuance  may  be 
considered  on  appeal.  Lane  V.  Good- 
ing (Colo.),  166  P  245. 

179-10  Gray  v.  Bricker,  182  la.  816, 
166  NW  284;  Henderson  v.  Treadway, 
187  Mo.  App.  628,  173  SW  46;  Ozbolt 
V.  Lumberman's  Indemnity  Exch.  (Tex. 
Civ.),  205  SW  158. 

179-11  Barry  v.  Dist.  Court,  167  la. 
306,  149  NW  449  (is  reviewable  on 
an  appeal  from  final  judgment) ;  Han- 
ser  V.  S.,  101  Neb.  834,  166  NW  245; 
Purdy  V.  Winters'  Est.,  85  Or.  188, 
159  P  1091,  166  P  536. 
179-13  Richelieu  v.  E.  Co.,  97  Neb. 
360,  149  NW  772;  Kramer  v.  Heins, 
34  N.  D.  507,  158  NW  1061;  P.  E. 
Code  Civ.  Proc,  §295;  Davila  v.  Bar- 
reiro,  20  P.  E.  43. 

180-13  Held  appealable. — Pruett  v. 
Power  Co.,  167  N.  C.  598,  83  SE  830; 
Howard  v.  Eailroad,  122  N.  C.  944,  29 
SE  778;  McNeal  Pipe  Co.  v.  Howland, 
99  N.  C.  202,  5  SE  745,  6  AmSt  513; 
Fitzgerald  v.  Allman,  82  N.  C.  492. 
[a]  An  order  accepting  petition  and 
bond  for  removal  of  the  cause  to  the 
federal  court  is  a  final  judgment  and 
appealable.  Long  v.  Quinn  Bros.,  215 
Mass.  85,  102  NE  348. 
180-14  [a]  Evidence  taken  before 
referee. — ^Holies  v.  Irr.  Co.,  23  N.  M. 
32,  167  P  280. 


180-15  Foote  v.  Foote,  53  Ind.  App. 
673,  102  NE  393;  In  re  Judicial  Ditch 
(Minn.),  163  NW  126;  S.  v.  Arnold, 
197  Mo.  App.  1,  193  SW  292;  Berger 
Mfg.  Co.  V.  School  Dist.,  44  Okl.  436, 
144  P  1023;  Gilliam  v.  Coal  Co.  (Okl.), 
173  P  69;  Orr  v.  Orr,  75  Or.  137,  144 
P  753:  In  re  Sneddon,  74  Or.  586,  144 
P  676;  Paterie  c  Davignon,  38  E.  I. 
585,  96  A  819;  S.  v.  Superior  Court,  84 
Wash.  392,  146  P  834. 

[a]  Order  vacating  appearance  and 
answer,  on  opening  default  judgment 
is  not  appealable.  Lowenstein  v.  Mfg. 
Co..  169  NYS  994. 

180-ie  Lockwood  v.  Lockwood,  19 
Ariz.  215,  168  P  501;  Hughes  v.  Chung 
Sun  Tung  Co.,  28  Cal.  App.  371,  154 
P  299,  301;  Archer  v.  Archer,  171  App. 
Div.  549,  157  NYS  891;  Prince  v. 
Mottman,  84  Wash.  287,  146  P  841. 
180-17  P.  V.  Title  &  Tr.  Co.,  261 
111.  392,  103  NE  997;  Cramer  v.  Com. 
Men's  Assn.,  260  Til.  516,  103  NE 
459;  Park  Eidge  v.  Murphy,  258  HI. 
365,  101  NE'  524. 

180-18  Sherman  v.  Standard  M.  Co., 
166  Cal.  624,  137  P  249;  Lapique  v. 
Plummer,  24  Cal.  App.  687,  142  P  107; 
Omaha  S.  S.  \yk3.  v.  Lemon,  30  Ida. 
363,  164  P  1011;  Hill  v.  Sweet,  100 
Kan.  531,  164  P  1078;  Joyce  v.  Mills 
Co.,  142  La.  934,  77  S  854;  S.  v.  Dis- 
trict Court,  50  Mont.  119,  145  P  724; 
Eahl  V.  State  Bank,  37  Okl.  170,  131 
P  525;  Freiria  &  Co.  v.  Felix,  Hmns. 
&  Co.,  20  P.  E.  148  (holding  that  an 
order  setting  aside  a  judgment  by  de- 
fault and  the  levy  and  sale  of  defend- 
ant 's  property  may  be  appealed  from) ; 
Hernaiz,  Targa  &  Co.  v.  Vivas,  20  P.  E. 
99  (order  refusing  to  set  aside  default 
judgment  held  an  appealable  error) ; 
Davila  v.  Barreiro,  20  P.  E.  43,  order 
setting  aside  default  not  appealable. 
181-20  Ford  Motor  Co.  v..  Farring- 
ton,  245  Fed.  850,  158  CCA  190;  Wolf 
V.  Edmundson,  153  CCA  89,  240  Fed. 
53;  Pope  V.  Olsen,  14  Ariz.  528,  132  P 
434;  Ex  parte  Colvert,  188  Ala.  650, 
65  S  964;  Watterson  v.  Cruse  (Cal.), 
176  P  870;  Friedman  v.  Tr.  Co.  (Cal.), 
176  P  442;  Watt  r.  Co.,  35  Cal.  App. 
776,  171  P  832;  Euff  r.  E.  Co.,  67  Fla. 
■224,  64  S  782;  Stampfer  v.  Brew.  Co. 
(Ind.  App.),  118  NE  138;  S.  v.  Olsen, 
180  la.  97,  162  NW  781;  Dailey  v. 
Ey.  Co.,  180  Ky.  668,  203  SW  569; 
Peninsula  Prod.  Exch.  v.  E.  Co.,  130 
Ma.  106,  100  A  107;  Lamberf  v. 
Cheney,  221  Mass.  378,  108  NE  1078; 
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,Wright  V.  Corset  Co.,  229  Mass.  343, 
118  NE  654;  Sherman  v.  Collingwood, 
221  Mass.  8,  108  NE  508;  Zuccaro  v. 
Nazzaro,  216  Mass.  289,  103  NE  907; 
Fleming  v.  E.  Co.,  168  N.  C.  248,  84 
SB  270;  Beaver  v.  Co.,  73  Or.  36,  143 
P  lOOO;  Davidson  v.  Alameda  Consol. 
Mines  Co.,  71  Or.  516,  142  P  778; 
Abercrombie  v.  Heckard,  68  Or.  103, 
136  P  875;  Crossen  v.  Oliver,  41  Or. 
505,  69  P  308;  McCormick  Mach.  Co. 
V.  Hovey,  36  Or.  259,  59  P  189;  Blass- 
ingame  v.  Greenville  Co.,  106  S.  C.  511, 
91  SE  861;  Bowman  v.  Harby  (S.  C), 
96  SE  144;  Hey  ward  Williams  Co.  v. 
Zeigler  (S.  C),  96  SE  119;  Carlson  v. 
Nav.  Co.,  102  Wash.  75,  172  P  860. 
See  Glover  v.  Heyward,  108  S.  C.  486, 
94  SE  878. 

[a]  New  trial  on  one  issue,  but  not  on 
another,  is  appealable.  Metz  v.  Metz, 
106  S.  C.  514,  91  SE  864. 

[b]  Judgment  on  retrial. — Where  a 
new  trial  is  granted  this  reopens  the 
issues  and  the  appeal  can  only  be  taken 
from  the  judgment  on  the  retrial.  In- 
dependent Brew.  Co.  v.  Stewart,  89 
Ohio  90,  105  NE  143. 
[o]  In  South  Carolina  an  order  grant- 
ing, a  new  trial  is  not  appealable  un- 
less the  supreme  cour\  can  render  a 
judgment  absolute  upon  the  right  of 
the  appellant,  if  it  shall  determine  that 
no  error  was  committed  in  granting  it. 
Nunnamaker  v.  Smith,  98  S.  C.  466,  82 
SE  675;  Daughty  v.  E.  Co.,  92  S.  C. 
361,  75  SE  553. 

[d]  Where  evidence  is  conflicting  or- 
der granting  new  trial  will  not  be  dis- 
turbed. Austell  V.  McCampbell  (Ala. 
App.),  77  S  238;  Wallace  v.  L.  &  P. 
Co.,  88  Or.  219,  159  P  S74,  170  P  283. 

[e]  No  appeal,  for  an  order  denying 
a  new  trial.  Wilcox  v.  Hardisty,  177 
Cal.  752,  171  P  947. 
181-21  Stokes  v.  Hinton,  197  Ala. 
230,  72  S  503;  Turner  v.  Ten  Winkel 
Co.,  24  Cal.  App.  213,  140  P  ,1086; 
Central,  etc.  E.  Co.  «.' Light  Co.,  20 
Ga.  App.  548,  93  SE  170;  Berg  v, 
Veit,  136  Minn.  443,  162  NW  522;  S. 
V.  Arnold,  197  Mo.  App.  1,  193  SW 
292;  P.  E.  Code  Civ.  Proc,  §295;  HofE 
man  Bros.  Inv.  Co.  v.  Porter  (Okl.), 
172  P  632;  Davila  v.  Barreiro,  20  P.  E. 
43;  Haynds  v.  Kay  (S.  C),  96  SE  623; 
Prince  v.  Mottman,"84  Wash.  287,  146 
P  841;  Burke  v.  Ey.  Co.,  80  Wash.  188, 
141  P  364.  See  St.  Louis  &  S.  F. 
E.  Co.  V.  Const.  Co.  (Okl.),  182  P  241. 
[a]     New  trial  on  the  grounds  of  no 


evidence  to  support  the  verdict  is  an 
appealable  order.  Hughes  v.  B.  Co., 
107'  S.  C.  501,  93  SE  187. 
[b]  Order  reinstating  a  cause.— Where 
an  appeal  is  allowed  from  an  order 
granting  a  liew  trial,  this  does  not 
authorize  an  appeal  from  an  order  re- 
insta!ting  a  cause  after  voluntary  non- 
suit. First  Christian  Church  of  Med- 
ford  V.  Eobb,  69  Or.  283,  138  P  856. 
181-22  Smith  v.  Pacific  Heights  E. 
Co.,  17  Hawaii  96. 

182-26  Allen  v.  Torbert,  140  Minn. 
195,  167  NW  1033;  Goldstein  Scrap 
Iron  &  Steel  Co.  v.  Wallace,  169  NYS 
445. 

[a]  Order  In  arrest  of  judgment. — P. 
V.   Williams   (Cal.  App.),  184  P  498. 

[b]  Order  for  judgment  on  pleadings. 
Arnoldy     v.     Northwestern     S.     Bank 
(Minn.),  172  NW  699. 
182-27     Milteer   v.   E.   Co.,    65    Fla. 
357,  61  S  749. 

182-29  Eossi  v.  Caire,  174  Cal.  74, 
161  P  1161;  Mercantile  Tr.  Co.  v.  Oil 
Co.,  173  Cal.  487,  160  P  645;  Elledge 
V.  Superior  Court,  131  Cal.  279,  63  P 
360  (order  taxing  costs) ;  Hughes  v. 
Chung  Sun  Tung  Co.,  28  Cal.  App. 
371,  154  P  299,  301  (order  vacating  a 
judgment);  Engel  v.  Ehret,  21  Cal. 
App.  112,  130  P  1197  (order  taxing 
costs);  Goldman  v.  Eealty  Co.,  165  NYS 
152;  P.  E.  Code  Civ.  Proc,  §295;  Da- 
vila V.  Barreiro,  20 'P.  E.  43. 

[a]  Not  applicable  to  probate  pro- 
ceedings.— In  re  Allen's  Est.,  175  Cal. 
356,  165  P  1011. 

[b]  Order  modifying  judgment. — An 
order  modifying  a  judgment  based  upon 
a  motion  made  subsequent  to  the  entry 
of  the  judgment  and  after  the  judg- 
ment has  been  satisfied  of  record,  is 
one  affecting  the  substantial  rights  of 
the  parties,  and  is  appealable.  Min- 
neapolis St.  P.,  E.  &  D.  Elec.  Tract. 
Co.  V.  Grimes,  128  Minn.  321,  150  NW 
180. 

[cj  An  order  refusing  to  modify  a 
decree  in  accordance  with  stipulation 
of  parties  is  appealable.  U.  S.  v.  Trog- 
ler,  237  Fed.  181,  150  CCA  327. 
[d]  Setting  aside  judgment  entry. 
An  order  setting  aside  judgment  entry 
and  the  execution  issued  thereon  is  not 
appealable.  Farris  r.  Baptist  Church, 
216  Mass.  570,  104  NE  639. 
fe]  Order  setting  aside  judgment  by 
default  in  action  for  divorce  is  ap- 
pealable. Wade  V.  Wade  (Or.),  176 
P  192. 
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[f  ]  An  order  striking  out  a  statement 
of  case  on  new  trial,  is  an  order  after 
judgment  from  which  an  appeal  may 
be  taken.  Symons  v.  Bunnell,  101  Cal. 
223,  35  P  770;  Sutton  v.  Symons,  100 
Cal.  576,  35  P  158;  Beach  v.  Spokane 
K.  &  W.  C,  25  Mont.  367,  65  P  106, 
183-30  Ford  Motor  Co.  v.  Farring- 
ton,  245  Fed.  850,  158  CCA  190. 
183-31  Painter  v.  Union  Tr.  Co.,  246 
Fed.  240,  158  CCA  400;  Adams  »- 
Prather,  176  Cal.  164,  167  P  867. 

[a]  Quashing  execution.  —  An,  order 
quashing  an  execution  issued  by ,  the 
clerk  of  district  court  on  a  judgment 
of  a  justice  of  the  peace  is  not  appeal- 
able as  a  special  order  made  after  final 
judgment.  Pierson  v.  Daly,  49  Mont. 
478,  143  P  957. 

183-41  See  In  re  Mathot,  222  N.  Y. 
8,  117  NE  948. 

184-46  [a]  An  order  approving  a 
bond  in  a  condemnation  proceeding  is 
not  appealable.  Kaystown  W.  P.  Co.  v. 
Brumbaugh,  246  Pa.  225,  92  A  140. 

[b]  Payment  of  award. — A  condemna- 
tion award  having  been  paid  to  a  per- 
son, an  order  of  the  court  directing 
that  person  to  pay  it  to  another  is  ap- 
pealable. In  re  Block,  209  N.  Y.  127, 
102  NE  638. 

[c]  An  order  dismissing  a  remon- 
strance filed  in  a  drainage  proceeding 
is  not  a  final  appealable  judgment. 
Crow  V.  Evans,  178  Ind.  661,  100 
NE  8. 

185-49  In  re  Holt,  20  Hawaii  255. 
185-51  An  order  to  show  cause  is 
not  appealable. — Mahoney  v.  Sutphin, 
164  App.  Div.  794,  150  NYS  206.  See 
also  vol.  5,  p.  425,  and  supplement 
thereto. 

185-52  [a]  Directing  recount  of  bal- 
lots.— An  order  of  the  district  court 
directing  the  election  board  to  open 
the  ballot  boxes  and  proceed  with  a 
recount  is  not  a  final  order,  and  an 
appeal  therefrom  will  not  lie.  Comp- 
ton  V.  Simpson,  43  Okl.  642,  143  P  664. 
185-54  Galvin  v.  Logan,  182  Ind. 
647,  106  NE  871.  See  also  vol.  8,  p. 
52,  n.  23. 

186-56  Federal  W.  Paper  Co.  v. 
Kempner,  244  Fed.  240;  Adams  Ex. 
Co.  V.  C,  175  Ky.  825,  195  SW  109; 
Potter  V.  Garrison,  161  Ky.  438,  171 
SW  147;  Zagame  v.  Lumb.  Co.,  142  La. 
251,  76  S  703;  Kelly,  Weber  &  Co.  v. 
Lumb.  Co.,  132  La.  916,  61  S  870;  Pass 
Christian  v.  Lizana,  106  Miss.  470,  64 
8  209;  Herrera  v.  Heirs  of  Otero,  18 


P.  R.  434;  Oeasio  v.  Enrique  Monllor 
&  Co.,  18  P.  B.  433;  Mora  v.  Eosaly, 
18  P.  E.  170;  Globe  Loan  Co.  v.  Betan- 
court  (Tex.  Civ.),  171  SW  308;  Jack- 
son V.  Sere  (Tex.  Civ.),  198  SW  604; 
Gibson  v.  St.  Anthony  Hotel  (Tex. 
Civ.),  198  SW  412.  i 

[a]  Amount  is  determined  from  the 
record  and  not  by  the  allegations  of 
the  litigants.  Wunderlich  v.  Light  Co., 
143  La.  626,  79  S  80. 

186-58  Wagner  K.  Brush  Co.,  32  Cal. 
App.  493,  163  P  337;  Mullins  «.  Towler, 
163  Ky.  331,  173  SW.  812. 
188-67  Interstate  Townsite  Co.  v. 
Zimmerman,  99  Kan.  661,  163  P  452; 
Fernandez  v.  Eosado,  20  P.  R.  69; 
Globe  Loan  Co.  v.  Betaneourt  (Tex. 
Civ.),  171  SW  308;  Sherman  v.  Bab- 
cock,  92  Wash.  546,  159  P  781;  Gorham- 
Eevere  Rubber  Co.'  v.  Auto.  Co.,  71 
Wash.  578,  129  P  89;  Patterson  v.  Clem, 
79  W.  Va.  666,  91  SE  654. 
fa]  Allegations  of  value,  even  If 
sworn  to,  do  not  bind  the  appellate 
court,  where  the  contrary  of  the  alle- 
g-ations  is  manifest.  Bloomfield  V, 
Thompson,  133  La.  209,  62  S  634. 
188-69  [a]  Amount  claimed  by  plain- 
tiff.— Although  the  general  rule  is  that 
stated  in  the  text,  yet  some  cases  hold 
that  even  if  the  defendant  is  the  ap- 
pellant, the  amount  claimed  by  the 
plaintiff  is  still  the  governing  amount. 
Kirby  v.  Hotel  Co.,  28  Wash.  705,  69 
P  378;  Trumbull  v.  School  Dist.,  22 
Wash.  631,  61  P  714;  Bleekef  v.  R. 
Co.,'  3  Wash.  77,  27  P  1073;  Penter  », 
Straight,  1  Wash.  365,  25  P  469. 
189-70  [a]  In  partition  the  amount 
to  be  distributed  is  the  test,  and  not 
the  amount  claimed  by  the  litigants. 
Brown  v.  Green,  132  La.  1090,  62  S 
154. 

[b]  The  test  of  jurisdiction  is  the 
value  of  the  property  at  the  date  of 
the  institution  of  the  suit.  In  re 
Quaker  Realty  Co.,.  131  La.  84,  59  S 
23. 

[cj  In  injunction  by  taxpayer  against 
a  municipality,  it  is  not  the  amount 
of  his  tax,  but  the  whole  amount  in- 
volved in  the  corporate  action  sought 
to  be  enjoined  which  controls.  Bloom- 
field  f.  Thompson,  133  La.  209,  62  S 
634. 

fd]  An  afldavit  as  to  the  value  of 
the  property  in  litigation  made  after 
the  judgment  appealed  from  will  not 
be  considered  in  determining  the  juris- 
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dictional  amount.  In  re  Quaker  Kealty 
Co.,  131  La.  84,  59  S  23. 
189-73     Louisville    Property    Co.    v. 
"Whitley   County   S.   Co.,   163   Ky.   336, 
173  SW  783. 

189-74  [a]  Penalty  for  non-support. 
Defendant  may  appeal  if  the  sum  of 
all  payments  during  the  continuance  of 
the  bond  equal  the  requisite  jurisdic- 
tional amount.  Donaghy  v.  S.,  6^Boyce 
(Del.)  467,  100  A  696.. 
190-76-  Mahaney  «;.  Lee  (Tex.  "Civ.), 
171  SW  1093. 

191-78  Mahaney  v.  Lee  (Tex.  Civ.), 
171  SW  1093;  Gorham-Eevere  Rubber 
Co.  V.  Auto.  Co.,  71  Wash.  578,  129 
P  89;  Lauridsen  v.  Lewis,  47  Wash. 
694,  92  P  440;  Sorrill  v.  McGougan,  44 
Wash.  558,  87  P  825. 
[a]  Plaintiff  also  has  right  of  appeal 
(1)  under  circumstances  stated  in  text. 
This  being  based  upon  the  principle  of 
mutuality  of  remedy.  Gorham-Eevere 
Rubber  Co.  v.  Auto.  Co.,  71  Wash.  578, 
129  P  89.  (2)  But  where  the  counter- 
claim is  abandoned,  then  the  plaintiff 
has  no  right  of  appeal  to  the  supreme 
court  unless  the  amount  demanded  in 
his  complaint  is  sufScient  to  give  juris- 
diction. Gorham-Eevere  Rubber  Co.  f. 
Auto.  Co.,  71  Wash.  578,  129  P  89. 
191-80  The  amount  directly  affected 
by  the  error  relied  upon  for  reversal 
is  immaterial.  Cardwell  v.  R.  Co.,  90 
Kan.  707,  136  P  244. 
192-86  Sherman  v.  Babcock,  92 
Wash;  546,  159  P  7811 
192-89  Meyer  v.  Perkins,  20  Cal. 
App.  661,  130  P  206,  208;  Bennett  v. 
Thornton,  30  Ida.  350,  164  P  1013; 
Coburn  v.  Thornton,  30  Ida.  347,  164 
P  1012;  Ostlund  V.  Ecklund  (N.  D.), 
171  NW  857;  Windsor  v.  Holloway,  84 
Or.  303,  164  P  1177,  order  to  pay  costs 
of  former  suit. 

194-95  Veitia  v.  Fortuna  Est.,  240 
Fed.  256,  153  CCA  182;  Altpeter  v. 
Postal  Tel.-Cable  Co.,  22  Cal.  App.  63, 
133  P  329;  Oles  v.  Macky's  Est,  58 
Colo.  295,  144  P  891;  Douglas  v.  Trust 
Co.,  147  Ga.  724,  95  SE  219;  Pottlitzer 
V.  Trust  Co.,  60  Ind.  App.  45,  108  NE 
36;  Perez  v.  Soto,  20  P.  R.  225;  Ramos 
V.  Bsteves,  20  P.  E.  122;  Mechanics' 
Nat.  Bk.  V.  Buckman,  253  Pa.  245, 
97  A  1056;  In  re  Kelley's  Est.,  253 
Pa.  473,  98  A  690;  Andujar  v.  Alonso, 
17  P.  E.  410. 

194-96  Tetzloff  v.  May  (la.),  172 
NW  446;  American  Colonization  Soc. 
V.  Latrobe,  132  Md.  524,  104  A  120; 


Frolichstein  r.  Power  Co.  (Mo.),  201 
SW  897;  Strong  v.  Butte  C.  &  B.  C. 
Corp.,  54  Mont.  584,  172  P  1033. 
194-97  Waban  Rose  Conservatories 
c.  Hall.  218  Mass.  533,  106  NE  137; 
Richardson  v.  Thompson,  40  Okl.  348, 
138  P   177. 

194-98  In  re  Walden's  Estate,  168 
Cal.  759,  145  P  100;  Mercantile  Trust 
Co.  V.  Miller,  166  Cal.  563,  137  P  913; 
Wiley  V.  Wiley  (Ind.  App.),  112  NE 
25;  State  S.  Bk.  v.  Co.,  181  la.  1378, 
151  NW  512,  165  NW  324;  In  re  Ham- 
ilton, 182  App.  Div.  908,  171  NYS  33; 
Carst^ns  &  Earles  v.  Seattle,  84  Wash, 
88,  146  P  381,  AnnCasl917A,  1070; 
In  re  Hanson's  Est.,  38  S.  D.  1,  159 
NW  399. 

194-99  In  re  Kirkman's  Est.,  168 
Cal.  688,  144  P  745;  In  re  Bradley's 
Est.,  168  Cal.  655,  144  P  136.  See 
Whalon  v.  Sewerage  &  Water  Board, 
142  La.  735,  77  S  520,  judgment  against 
one  defendant  and  in  favor  of  another. 
195-1  In  re  Collins'  Est.,  174  Cal. 
663,  164  P  1110;  Chicago,  E.  I.  &  P. 
Ey.  Co.  V.  Cleveland  (OM.),  160  P 
328. 

[a]  Adverse  party,  definition  of.  Os- 
born  V.  Logus,  28  Or.  302,  37  P  456, 
38  P  190,  42  P  997. 
196-15  Edwards  v.  Power  Co.,  27 
Cal.  App.  724,  151  P  16. 
[a]  Beceiveis  may  appeal  from  dis- 
missal of  petition  filed  on  behalf  of 
creditors.  Gephart  v.  Taylor,  124  Md. 
Ill,  91  A  772. 

197-22  Workingman's  Club  V.  Bo- 
guszewski,  161  NYS  382;  In  re  Cart- 
wright  (Okl.),  164  P  1148. 
197-23  In  re  Bohanan,  37  Okl.  560, 
133  P  44;  In  re  Guardianship  jof  Billy, 
34  Okl.  120,  124  P  608. 
198-24  MacDonald  v.  Aetna  Indem. 
Co.,  88  Conn.  571,  92  A  154,  appeal  al- 
lowed to  creditors  of  an  insolvent  in- 
demnity company. 

[a]  A  creditor  of  defendant  coipora- 
tion  may  appeal  from  an  order  appoint- 
ing a  receiver.  People's  Bank  v.  Hdw. 
Co.,  135  La.  1027,  66  S  349. 
198-26  Beard  v.  Hosier,  58  Ind.  App. 
14,  107  NE  558;  West  Texas  Nat. 
Bk.  V.  Elevator  Co.  (Tex.  Civ.),  194 
SW  835,  holding  claimant  of  garnished 
funds  wlTo  prays  for  general  and  spe- 
cial relief  may  appeal. 
198-27  Alexandria  v.  Police  Jury, 
139  La.  635,  71  S  928;  In  re  Stewart 
Bros.,  53  Okl.  153,  155  P  1124;  Boese 
V.  Parkhill  (Tex.  Civ.),  202  SW  120. 


86 


APPEALS 


Vol.  2 


199-30  Labat  v.  Piano  Co.,  130  Ark. 
572,  198  SW  125;  Baltimore  T.  Co.  v. 
Swindell,  132  Md.  274,  103  A  566; 
rinch  V.  Co-op.  Co.,  134  Minn.  376,  159 
NW  826. 

[a]  Bights  in  another  capacity  af- 
fected, person  cannot  appeal.  Wiley  v. 
Wiley  (Ind.  App.),  122  NE  25. 
199-32  Mono  Irr.  Co.  v.  S.,  32  Cal. 
App.  184,  167  P  199. 
199-33  In  re  Eriekson  (Kan.^,  180 
P  263. 

[a]  A  husband  may  not  appeal  from 
a  decree  in  a  suit  to  partition  property 
inherited  by  the  wife.  Swan  v.  Tapley, 
216  Mass.  61,  102  NE  916. 

[b]  Father  as  guardian  of  children. 
A  father  whose  interests  are  adverse 
to  those  of  his  children  cannot  appeal 
from  a  judgment  from  which  their 
guardian  ad  litem  failed  to  appeal. 
Battyany  v.  McNeley,  83  Wash.  666, 
145  P  978. 

[c]  Brother  of  a  spendthrift  may  ap- 
peal from  a  decree  terminating  his 
guardianship  of  the  spendthrift.  Sul- 
livan V.  Lloyd,  221  Mass.  108,  108  NE 
923. 

[A]  Indemnity  bond  holder. — A  de- 
fendant against  whom  a  judgment  is 
rendered  may  appeal  even  though  he 
be  indemnified  against  loss  by  reason 
of  said  judgment.  Broadbent  v.  E.  Co., 
48  Utah  598,  160  P  1185. 
[e]  An  heir,  although  not  a  party  to 
a  contest  of  a  will,  is  a  party  ag- 
grieved, and  could  appeal  from  a  de- 
cree admitting  will  to  probate.  In  re 
Allen's  Estate,  176  Cal.  632,  169  P 
364. 

200-34  Beard  v.  Hosier,  58  Ind.  App. 
14,  107  NE  558. 

[a]  A  mortgagee  who  has  lost  his  in- 
terest in  the  chattels  has  no  appealable 
interest  from  a  decree  foreclosing  a 
lien  thereon.  Rhode  Island  Warehouse 
Co.  V.  Mfg.  Co.,  36  E.  I.  192,  89  A 
706. 

200-37  Edwards  v.  Power  Co.,  27 
Cal.  App.  724,  151  P  16. 
200-38  Eobison  v.  Ey.  &  E.  Co. 
(CCA),  258  Fed.  515;  Labat  v.  Piano 
Co.,  130  Ark.  572,  198  SW  125;  Lasater 
V.  S.,  133  Ark.  373,  198  SW  122;  Pa- 
cific Power  Co.  v.  8.,  s'l  Cal.  App.  719, 
162  P  641;  In  re  Walden's  Est.,  168 
Cal.  759,  145  P  100;  In  re  Marshall's 
Estate,  176  Cal.  784,  169  P  672;  Curtis 
V.  Gehele,  177  Cal.  455,  170  P  1109; 
Bellingham  Bay  Lumb.  Co.  v.  Western 
A.  Co.,  35  Cal.  App.  509,  170  P  631; 


Douglas  V.  Trust  Co.,  147  Ga.  724,  95 
SE  219;  Rural  High  School  Dist.  No. 
1  V.  School  Dist.  Nfc.  37  (Ida.),  182  P 
859;  McDonald  v.  Shimeall,  282  111. 
42,  118  NE  399;  Dempsey  v.  Burns,  281 
111.  644,  118  NE  193;  Miller  v.  Miller, 
263  111.  18,  104  NE  1078;  Star  Land 
Co.  V.  Olson  (la.),  168  NW  1-11;  Tur- 
ner V.  Brien  (la.),  167  NW  584;  Jewell 
V.  Cecil,  177  Ky.  822,  198  SW  199; 
C.  v.  Fenwick,  177  Ky.  685,  198  SW 
32,  LEA1918B,  1189;  Philadelphia,  B. 
&  W.  E.  Co.  V.  Smith,-  132  Md.  345, 
103  A  945;  Baltimore  Transit  Co.  v. 
Swindell,  132  Md.  274,  103  A  566; 
Waban  Rose  Conservatories  v.  Hall,  218 
Mass.  533,  106  NE  137;  Ross  v.  Church, 
272  Mo.  96,  197  SW  561;  S.  v.  State 
Bank  &  Trust  Co.,'  36  Nev.  526,  137 
P  400;  S.  V.  Hendrick,  91  N.  J.  t.  336, 
103  A  179,  106  A  894;  Eugster  v.  Eug- 
ster  (N.  J.  Eq.),  104  A  135;  In  re 
Braune's  Est.  (N.  J.  Eq.),  103  A  412; 
Levy  V.  Metropolitan  L.  Ins.  Co^  159 
NYS  902;  Hammond-0.  Lumb.  Co.  v. 
Ind.  Commission,  163  Wis.  596,  158 
NW  292. 

201-39  Star  Land  Co.  v.  Olson  (la.), 
168  NW  111;  San  Antonio  &  A.  P. 
R.  Co.  V.  Evans  (Tex.  Civ.),  198  SW 
674. 

201-40  Lee  v.  Bondimer,  135  Ark. 
617,  204  SW  307;  P.  v.  Dillon,  257  111. 
68,  100  NE  170;  Clark  v.  Stout, 
(Ind.),  105  NE  569;  Tero  PetrofE 
&  Co.  v.  Ins.  Co.  (la.),  167  NW  660; 
Livingstone  v.  Dole  (la.),  167  NW  639; 
C.  V.  Penwick,  177  Ky.  685,  198  SW 
32,  LRA1918B,  1189. 
201-42  School  Dist.  v.  School  Dist., 
128  Ark.  383,  194  SW  241;  In  re  Carr's 
Est.,  175  Cal.  387,  365  P  958;  In  re  De 
Rome's  Est.,  175  Cal.  399,  165  P  919; 
Star  L.  Co.  v.  Olson  (la.),  168  NW 
111;  Hagedorn  M.  Co.  v.  Burns,  178 
App.  Div.  483,  165  NTS  99  (holding  a 
party  not  aggrieved  by  order  denymg 
motion  ,  to  strike  an  answer  as  friv- 
olous) ;  Chickamauga  Q.  &  C.  Co.  v. 
Pundt,  136  Tenn.  328,  189  SW  686. 
fa]  A  decree  for  costs  against  a 
party,  who  is  affected  in  no  other  way, 
does  not  entitle  him  to  an  appeal.  Board 
of  Assessors  i;.  Water  Co.,  125  Ark.  323, 
188  SW  808. 

["b]  "Aggrieved"  explained.  —  The 
word  "aggrieved"  refers  to  a  substan- 
tial grievance  and  the  imposition  of 
an  illegal  obligation  or  burden  or  the 
denial  of  some  equitable  or  legal  right. 
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S.  V.  State  Bank  &  Trust  Co.,  36  Nev. 
526,  137  P  400. 

[e]  Where  no  findings  are  made  as  to 
a  particular  defendant  in  tort  action, 
he  may  not  appeal.  Smith  v.  Graves, 
59  Ind.  App.  55,  108  NE  168. 
202-43  McMahan  v.  Euble,  135  Ark. 
83,  204  SW  746;  Bellinghaih  Bay 
Lumb.  Co.  V.  Western  A.  Co.,  35  Cal. 
App.  509,  170  P  633;  Eugster  v.  Eug- 
ster  (N.  J.  E(|.),  104  A  135;  In  re 
Pennsylvania  Co.  for  Insurance  •  On 
Lives  and  Granting  Annuities  (Pa.), 
107  A  84fl. 

[a]  Receiver  of  insolvent  corporation, 
IS  not  a  party  aggrieved,  in  an  action 
between  claimants,  to  determine  prior- 
ity. Salvino  v.  Mill  Co.,  102  Wash. 
507,  173  P  433. 

[b]  Heir  expectant,  of  alleged  lun- 
atic cannot  appeal,  from  a  decree  de- 
claring a  person  a  lunatic.  Harmon  v. 
Harmon  (Tenn.),  206  SW  333. 
202-44  McMahan  v.  Buble,  135  Ark. 
83,  204  SW  746;  Boundaries  of  Kahua 
2,  Hilo,  20  Hawaii  278;  S.  v.  Intoxicat- 
ing Liquors,  112  Me.  138,  91  A  175. 
202-46  Kline  v.  Shapley  (Mass.), 
12'2  NE  641. 

203-48  Wagner  v.  Freeny,  123  Md. 
24,  90  A  774. 

203-49  Levert  v.  Planting  Co.,  135 
La.   929,   66   S  301. 

203-52  Continental  Gin  Co.  v.  Mil- 
bert,  10  Ala.  App.  351,  65  S  424. 
263-53  New  Orleans,  etc.  E.  Co.  v. 
State  Board,  135  La.  729,  66  S  160; 
Eipley  v.  Brown,  218  Mass.  33,  105 
NE  637;  Vassilopulos  v.  Fabianoff,  193 
Mo.  App.  696,  187  SW  106;  Bass  v. 
Life  Ins.  Co.,  18  N.  M.  282,  135  P 
1175. 

[a]  From  an  order  reducing  attor- 
ney's allowance,  made  on  motion  of 
other  parties  than  the  attorney,  he  is 
the  proper  person  to  appeal.  Thomas 
V.  Thomas,  162  Ky.  630,  172  SW  1054. 
204-54  Bass  v.  Life  Ins.  Co.,  18  N. 
M.  282,  135  P  1175. 
204-58  iSo.  Ind.  Power  Co.  v.  Cook, 
182  Ind.  505,  107  NE  12;  Krieg  v. 
BofEerding,  140  Minn.  512,  167  NW 
1047;  Doxey  v.  Credit  Co.  (E.  11^,  103 
A  499. 

205-60  Wick  v.  Tel.  Co.,  277  111.  338, 
115  NE  550. 

206-66  McDonald  v.  Shimeall,  282 
III.  42,  118  NE  399;  Pottlitzer  v.  Trust 
Co.,  60  Ind.  App.  45,  108  NE  36; 
Bound  V.  Land  &  Power  Co.,  92  Kan. 
894,  142  P  292;  Orucia  v.  Behrman,  141 


La.  370,  75  S  83;  Saunders  v.  Buseh- 
E.  Co.,  138  La.  1049,  71  8  153;  S.  v. 
Wplls,  127  Minn.  252,  149  NW  286; 
Haskell  v.  Eoss  (Okl.),  175  P  204; 
Elliott  V.  Orton  ,  (Okl.),  171  P  1110. 
206-67  [a]  By  consenting  to  amend- 
ment of  the  judgment  so  as  to  correct 
an  error  made  in  his  favor,  a  party  is 
not  precluded  from  appealing,  especial- 
ly when  he  has  expressly  reserved  his 
right  to  appeal.  Crusel  t".  Brooks,  133 
La.  477,  63  S  114. 

[b]  Compliance  under  protest  will  not 
defeat  a  party's  right  to  appeal. 
Cheney  k  Bierkamp,  58  Colo.  319,  l45 
P  691. 

[e]  Participating  in  a  new  trial,  the 
granting  of  which  was  ojiposed  by  de- 
fendant, does  not  defeat  defendant's 
right  on  appeal  from  final  judgment 
to  urge  the  granting  of  new  trial  as 
error.  Hirabelli  v.  Daniels,  44  Utah 
88,  138  P  1172. 

[d]  Using  property  awarded  by  the 
decree  as  his  own  will  defeat  appel- 
lant's right  to  appeal.  Kellogg  v. 
Smith,  70  Or.  449,  142  P  330. 
206-69  Larson  t;.  Munson,  37  S.  D. 
182,  157  NW  318,  as  affecting  prior 
appeal  from  ruling  on  demurrer. 
206-71  Pease  v.  Eathbun-J.  E.  Co., 
243  V.  S.  273,  37  S.  Ct.  283,  61  L. 
ed.  715  (payment);  Madden  v.  Madden, 
169  Ky.  367,  183  SW  931;  Tolman  v. 
Tolman,  224  Mass.  501,  113  NE  180; 
Palmer  v.  Lavers,  218  Mass.  286,  105 
NE  1000;  Wright  v.  Grand  Lodge  (Tex. 
Civ.),  173  SW  270. 

[a]  Filing  a  remitter  amounts  to 
acquiescence. — Plinsky  v.  Nolan,  65  Or. 
402,  133  P  71. 

206-72  Comp.  Boyd  v.  Urrutia  (Tex. 
Civ.),  195  SW  341. 

207-74  Jolley  v.  Oil  Co.,  131  La. 
937,  60  S  622. 

207-75  Coffman  v.  Bushard,  164  Cal. 
663,  130  P  425. 

208-79  Cole  v.  Wells,  224  Mass.  504, 
113  NE  189. 

208-81  Patterson  v.  Keeney,  165  Cal. 
465,  132  P  1043,  AnnCas]914D,  232 
(discussing  and  limiting  the  applica- 
tion of  rule  stated  in  Morton  v.  Supe- 
rior Court,  65  Cal.  496,  4  P  489,  cited 
as  contra  in  original  volume);  Warner 
Bro.  Co.  V.  Freud,  131  Cal.  639,  645, 
63  P  1017,  82  AmSt  400;  Yndait  v. 
Den,  125  Cal.  85,  89,  57  P  761;  Kenney 
V.  Parks,  120  Cal.  22,  52  P  40  (dist. 
the  case  of  Morton  *•.  Superior  Court, 
65  Cal.  496,  4  P  489,  cited  as  contra 
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in  original  volume);  Hatch  v.  Jacob- 
son,  94  111.  584;  Dickensheets  v.  Kauf- 
man, 29  Ind.  154;  Madden  v.  Madden, 
169  Ky.  367,  183  SW  931;  Hayes  v. 
Nourse,  107  N.  Y.  577,  14  NE  508,  1 
AmSt  891.  Contra,  Pease  v.  Eathbun- 
Jones  Eng.  Co.,  243  U.  S.  273,  37  S. 
Ct.  283,  61  L.  ed.  715;  S.  i;.  Conkling, 
54  Kan.  108,  37  P  992,  4o  AmSt  271; 
S.  V.  Wells,  127  Minn.  252,  149  NW 
286. 

[a]  Compliance  with  judgment  in  man- 
damus compelling  a  board  to.  make  ar 
official  appointment,  will  not  estop  the 
board  from  appealing.  Mayor  &  Board 
of  Aldermen  v.  S.,  103  Misa.  645,  60  S 
576. 

208-82  [a]  Must  be  voluntary  pay- 
ment.— ^A  payment  under  a  judgment 
which  is  made  without  the  knowledge 
or  consent  of  the  party  condemned,  is 
not  an  acquiescence  by  him  in  such 
judgment.  Anderson  v.  Light  Co.,  133 
La.  896,  63  S  395. 

209-83  Warner  Bros.  Co.  v.  Freud, 
131  Cal.  639,  63  P  1017,  82  AmSt  400; 
Vermont  Marble  Co.  v.  Black,  123  Cal. 
21,  55  P  599;  Kenney  v.  Parks,  120 
Cal.  22,  24,  52  P  40. 
209-84  Culp  V.  Sandoval,  22  N.  M. 
71,  159  P  956,  LEA1917A,  1157;  Home 
B.  L.  Co.  V.  White  (Okl.),  183  P  725; 
Ingram  v.  Johnson  (Okl.),  176  P  241; 
Gutierrez  v.  Mogueras,  20  P.  E.  251. 
209-85  Warner  Bros.  Co.  v.  Freud, 
131  Cal.  639,  645,  63  P  1017,  82  AmSt 
400;  Vermont  Marble  Co.  v.  Black,  123 
Cal.  21,  23,  55  P  599. 
[a]  A  purchase  by  mortgagee  at  fore- 
closure sale,  when  made  to  protect  his 
interests,  will  not  estop  him  from 
prosecuting  his  appeal.  Sunset  Lumb. 
Co.  V.  Bachelder,  167  Cal.  512,  140  P 
35. 

209-86  Guthrie  v.  Leelanau,  197 
Mich.  321,  163  NW  936. 
210-89  Knox  v.  Steele,  18  Ala.  815, 
54  AmSt  181;  Jones  v.  Hall  (Ark.), 
206  SW  671;  Union  L.  Co.  v.  Bacon 
(Cal.),  175  P  464;  Ayers  v.  Boss,  175 
Cal.  191,  165  P  529;  Kenney  v.  Parks, 
120  Cal.  22,  52  P  40;  Corwin  v.  Shoup, 
76  111.  246;  Scott  v.  Dilley,  53  Ind. 
App.  100,  101  NE  313;  Eunyan  c.  Eun- 
yan  (Ind.  App.),  119  NE  '873;  Ind. 
District  v.  District  Tp.,  44  la.  201; 
Clav's  Comra.  v.  Washington,  183  Ky. 
756]!  210  SW  484;  Thwing  u. .McDonald, 
134  Minn.  148,  156  NW  780,  158  NW 
820,  159  NW  564;  Cassell  v.  Fagin,  11 
Mo.    207,    47    AmDec     151;     Wells    v. 


Eomero,  22  N.  M.  191,'  159  P  1001; 
Metropolitan  Trust  Co.  v.  Power  Co., 
223  N.  Y.  69,  119  NE  233;  Carll  v. 
Oakley,  97  N.  Y.  633;  Owners'  S.  Co. 
f.  Anson,  168  NYS  493;  Pawling  v. 
Motor  Co.,  253  Pa.  416,  98  A  621; 
Hall  V.  Lacey,  37  Pa.  366;  Fly  v. 
Bailey,  36  Tex.  119;  Hanson  v.  E.  Co., 
167  Wis.  335,  167  NW  450.  See  Car- 
gill  V.  Matthews    (Ark.),  207   SW  225. 

[a]  Where  the  acquiescence  was  made 
under  a  mistake  of  fact  and  the  parties 
could  be  restored  to  their  rights  the 
right  of  appeal  is  not  lost.  Jones  v. 
Pettingill,  245  Fed.  269,  157  CCCA 
461. 

[b]  Assigning  judgment.^A  party  who 
assigns  that  part  of  a  judgment  which 
is  favorable  to  him  waives  his  right 
to  appeal  from  the  unfavorable  part. 
Beard  v.  Hosier,  58  Ind.  App.  14,  107 
NE  558. 

210-91  Wella  v.  Eomero,  22  N.  M. 
191,  159  P  1001. 

211-94  Hill  V.  Phelps,  101  Fed.  650, 
41  CCA  569;  Bolon  v.  Cumby,  53  Ark. 
514,  14  SW  926;  Turner  v.  Markham, 
152  Cal.  246,  92  P  485;  San  Bernardino 
County  V.'  Eiverside  County,  135  Cal. 
618,  67  P  1047;  Storke  v.  Storke,  132 
Cal.  349,  64  P  578;  In  re  Shaver's 
Est.,  131  Cal.  219,  63  P  340;  Est.  of 
Baby,  87  Cal.  200,  25  P  405,  22  AmSt 
239;  Schaefifer  v.  Ardery,  238  111.  557, 
87  NE  343;  Holt  v.  Eees,  46  HI.  181 
Williams  v.  Eichards,  152  Ind.  528, 
53  NE  765;  Beard  v.  Hosier,  58  Ind. 
App.  14,  107  NE  558;  Ballinger  v.  Ins. 
Co.,  118  la.  23,  91  NW  767;  Alison 
V.  Harper  (Kan.),  180  P  449;  Stern  v. 
Craig,  59  Kan.  771,  51  P  782;  Haggin 
V.  Montague,  125  Ky.  507,  101  SW  893; 
Church  Wardens  f.  Perche,  40  La.  Ann. 
201,  3  S  542;  Stewart  z;.  McCaddin, 
107  Md.  314,  68  A  571;  Adams  v.  Car- 
ter, 92  Miss.  579,  47  S  409;  In  re 
Sachleben,  106  Mo.  App.  307,  80  SW 
737;  Parr  v.  Webb,  40  Mont.  346,  106 
P  353;  Harte  v.  Castetter,  38  Neb.  571, 
57  NW  381;  Tabler  v.  Wiseman,  2  O. 
St.  207;  Sherman  v.  Sherman,  89  Or. 
1,30,  173  P  572;  Elwert  v.  Marley,  53 
Or.  591,  99  P  887,  101  P  671,  133  AmSt 
850;  McKain  v.  Mullen,  65  W.  Va.  558, 
64  SE  829,  29  LEA  (NS)  1;  MeKin- 
non  V.  Wolfenden,  78  Wis.  237,  47  NW 
436;  Webster,  etc.  Co.  v.  St.  Croix 
County,  71  Wis.  317,  36  NW  864. 
[al  Separate  and  distinct  parts. — Whet- 
stone V.  McQueen,  137  Ala.  301,  34  S 
229;    Kelley    v.   Levee   Dist.,   74   Ark. 
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202,  85  SW  249,  87  SW  638;  First  Nat. 
Bank  v.  Wakefield,  138  Cal.  561,  72  P 
151;  Rose  V.  Hale,  185  111.  378,  56  NE 
1073,  76  AmSt  40;  Succession  of 
Kaisers,  48  La.  Ann.  973,  20  S  184; 
In  re  Black's  Est.,  32  Mont.  51,  79  P 
554;  Glock  v.  Elges,  39  Nev.  415,  159 
P  629;  Woeltz  v.  Woeltz,  93  Tex.  548, 
57  SW  35;  McKain  v.  Mullen,  65  W. 
Va.  558,  64  SE  829,  29  LEA  (NS)  1 
(and  note);  Clarke  t.  Creighton,  14 
Ont.  Pr.  E.  (Can.)  100. 
[b]  Money  absolutely  due. — McCalley 
V.  Otey,  103  Ala.  469,  15  S  945;  Wal- 
nut Irrig.  Dist.  v.  Burke,  158  Cal.  165, 
110  P  517;  Sari  Bernardino  Co.  v.  Riv- 
erside Co.,  135  Cal.  618,  67  P  1047; 
Upton  Mfg.  Co.  V.  Huiske,  69  la.  537, 
29  NW  621;  Dudman  v.  Earl,  49  la. 
37;  Meade  P.  H.  &  L.  Co.  v.  Irwin,  77 
Neb.  385,  109  NW  391,  111  NW  6;i6; 
Beals  V.  Lewis,  43  O.  St.  220,  1  NE 
641;  So.  R.  Co.  V.  Glenn's  Admr.,>  98 
Va.  309,  36  SE  395;  Morriss  v.  Gar- 
land, 78  Va.  215. 

211-95     Owners'     Syndicate     Co.    v. 
Anson,. 168  NYS  493. 
211-96     Higbie    v.    Westlake,    14    N. 
Y.  281. 

212-97     Cravens  v.  Merritt,   178  Ky. 
727,   199   SW  785. 

212-99     Beard  v.  Hosier,  58  Ind.  App. 
14,  107  NE  558. 

213-8  Hollowell  v.  Leary  (Ind. 
App.),  120  NE  385;  Madden  v.  Mad- 
den, 169  Ky.  367,  183  SW  931  (plead- 
ing judgment  appealed  from  as  a  bar 
in  another  action);  Lange  v.  Devlin, 
80  Or.  238,  156  P  260;  Larson  v.  Muu- 
son,  37  S.  D.  182,  157  NW  318;  Le 
Beau  V.  E.  Co.,  164  Wis.  30,  159  NW 
577,  LRA1917A,  1017. 
[a]  No  defendant  in  error  being  named 
in  the  bill  of  exceptions,  the  appeal 
will  be  dismissed  for  want  of  proper 
parties.  Johnson  v.  Est.  of  Sam  Farkas 
(Ga.  App.),  96  SE  392. 
215-19  Latch  v.  Latch,  147  Ga.  432, 
94  SR  556;  Bottema  v.  Tracy,  58  Ind. 
App.  96,  107  NE  741;  Arkansas  Val. 
Nat.  Bk.  V.  McCollom  (Okl.),  165  P 
193;  King  v.  Shults  (Okl.),  159  P 
1106;  Middleton  f.  Escoe,  35  Okl.  646, 
130  P  906;  Bilby  v.  Unknown  Heirs, 
35  Okl.  430,  130  P  533;  Cook  v.  S.,  35 
Okl.  653,  130  P  30O;  First  Nat.  Bank 
V.  Harding,  35  Okl.  650,  130  P  905; 
John  V.  Paullin,  24  Okl.  636,  104  P 
365.  See  Hendricks  v.  Rogers  (Ga. 
App.),  95  SE  1009,  personal  or  rep- 
resentative   capacity. 


[a]  An  intervener  whose  interests  can- 
not be  affected  is  not  a  necessary  party. 
Daniels  v.  Butler,  169  la.  65,  149  NW 
265. 

216-21  Glovsky  v.  Bureau,  116  Me. 
378,  102  A  113. 

216-22  [a]  Ascertaining  proper  par- 
ties.— The 'appellate  court  will  examine 
the  record  and,  if  necessary,  the  sum- 
mons, in  order  to  determine  who  are 
the  proper  parties.  Decatur  v.  Eady 
(Ind.  App.),  105  NE  590. 

216-23  Gifford  v.  Plummer  (Fla.), 
75  S  536;  Ter.  v.  Ah  Sing,  18  Hawaii 
392. 

[a]  Filing  a  brief  will  not  make  one 
a  party  when  his  name  is  not  contained 
in  the  statement  of  appeal.  C.  v. 
Trust  Co.,  162  Ky.  825,  173  SW  386. 
217-26  Beard  z;.  Hosier,  58  Ind.  App. 
14,  107  NE  558. 

217-27  Intervener  may  appeal.  Tack- 
ett  V.  Cooper,  182  Ky.  390,  206  SW 
603. 

217-31  Shaw  v.  Garrett,  58  Ind.  App. 
496,  108  NE  536;  Schultze  v.  Maley, 
56  Ind.  App.  586,  105  NE  942;  Dun- 
nagan  v.  Dev.  Co.  (Tex.  Civ.),  198  SW 
357. 

218-32  Robison  c.  Washington  Ry. 
&  E.  Co.  (CCA),  258  Fed.  515. 
218-33  West  v.  Johnson,  66  Fla.  4, 
62  S  913;  Mann  v.  Mann  (Okl.),  172 
P  777;  Long  r.  Bearden,  58  Okl.  653, 
160  P  467;  Michael  i:  Isom,  43  Okl. 
708,  143  P  1033;  Foreman  v.  Fish,  43 
Okl.  641,  143  P  661;  Crow  v.  Hard- 
ridge,  43  Okl.  463,  143  P  183;  Lindley 
V.  Hill  (Okl.),  133  P  179;  National 
Surety  Co.  v.  College,  38  Okl.  429,  132 
P  652;  Appleby  v.  Dowden,  35  Okl. 
707,  132  P  349. 

fa]  All  parties  to  a  joint  judgment 
must  be  made  parties  to  the  appeal 
where  their  rights  or  interests  would 
be  aflfected  by  a  reversal  or  modifica- 
tion of  the  judgment.  Le  Force  v.  Shir- 
ley, 43  Okl.  769,  145  P  1150;  Con- 
tinental G.  Co.  V.  Huff,  25  Okl.  798, 
108  P  369;  Weiabender  v.  School  Dist., 
24  Okl.  173,  103  P  639;  Strange  v. 
Crismon,  22  Okl.  841,  98  P  937. 
219-35  Hall  v.  Bank,  196  Ala.  627, 
72  S  171;  Birmingham  v.  Hawkins,  196 
Ala.  127,  72  S  25;  Montgomery  v.  Mc- 
Cabe,  6  Ala.  App.  559,  60  S  456;  Smith 
V.  Graves,  59  Ind.  App.  55,  108  NE 
168. 

[a]  Indiana. — Vacation  appeal.  Crouch 
V.  Shantz,  62  Ind.  App.  476,  113  NE 
13. 
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220-36     Erratum. — Crosg-veference  to 
title  "Summons  and  Severance"  should 
be  to  title  "Writ  of  Error." 
220-38     Henry    Vogt    Mach.     Co.     v. 
Investment  Co.   (Fla.),  76  S  695. 

220-39  Wilson  v.  Jones  (Okl.),  168 
P  194. 

221-41  Michael  v.  Isom,  43  Okl.  708, 
143  P  1053;  Foreman  v.  Fish,  43  Okl. 
641,  143  P  661;  Crow  v.  Hardridge,  43 
Okl.  463,  143  P  183. 

222-44  Porter  v.  Bank  (Cal.  App.), 
171  P  845. 

223-48  Latch  v.  Latch,  147  Ga.  432, 
94  SE  556;  Parrish  v.  Adams,  145  6a. 
1,  88  SE  417;  Botteraa  v.  Tracy,  58 
Ind.  App.  96,  107  NE  741;  Powell  v. 
Harv.  Co.  (N.  D.),  170  NW  559;  Chi- 
cago, B.  I.  &  P.  R.  Co.  V.  Austin  (Okl.), 
163  P  517;  Keet  &  E.  Dry  Gds.  Co 
V.  Rogers,  57  Okl.  58,  156  P  179;  L 
Force  v.  Shirley,  43  Okl.  769,  145  P 
1150;  United  States  F.  &  G.  Co.  v.  Bai 
lard,  44  Okl.  807,  145  P  396;  Syfert  v. 
Murphy,  45  Okl.  137,  144  P  1022;  Zei- 
mann  v.  Bennett,  ^9  Okl.  344,  l.'?4  P 
1124;  Tucker  v.  Hudson,  38  Okl.  790 
134  P  21;  Eeeder  v.  Kennard  (Okl.), 
175  P  829;  Smith  v.  Winston  (Okl.), 
170  P  503;  in  re  Chewaucan  River 
(Or.),  171  P  402. 

224^9  Daniels  v.  Butler,  169  la.  65, 
149  NW  26S;  Miller  v.  State  Bank, 
38  Okl.  153,  132  P  344. 
224-50  Boyd  v.  Greer  (Ind.  App.), 
123  NE  122;  Smith  v.  Curreathers'  M. 
Co.  (Okl.),  184  P  102;  Chappie  v.  Gid- 
ney,  38  Okl.  596,  134  P  859;  Passump- 
sic  Sav.  Bk.  i:  Johnson  (Okl.),  165  P 
181. 

[a]  In  divorce  action,  state  being  un- 
affected by  reversal  need  not  be  made 
an  appellee.  De  Foe  v.  De  Foe,  88  Or. 
549,  169  P  128,  172  P  980. 
225-51  [a]  Appeal  from  divisible 
judgment  affecting  title. — A  judgment 
affecting  distinct  and  independent  par- 
cels of  land  and  adjudging  the  title 
thereof  to  be  in  two  different  persons 
wholly  disconnected  is  divisible;  and 
one  of  such  persons  is  not  a  necessary 
party  to  an  appeal  involving  only  the 
rights  of  the  other  in  a  particular  par- 
eel  of  sueh  land.  Grayson  v.  Durant, 
43  Okl.  799,  144  P  592. 
225-52  Gifford  v.  Plummer  (Fla.), 
75  S  536. 

'225-56  [a]  Substituting  administra- 
tor on  account  of  death  of  party  to  the 
appeal,  order  may  be  appealed  from. 


Warfield  v.  Valentine,  130  Md.  587,  101 
A  543. 

226-63  [a]  Appellees  in  insolvency 
proceedings. — A  party  to  a  concursus 
whose  claim  is  rejected  by  the  trial 
court,  and  who  takes  no  appeal  and 
makes  no  answer  to  the  appeals  taken 
by  others,  and  as  against  whom  noth- 
ing is  asked  in  the  appellate  court,  is 
without  interest  in  the  result  of  the 
appeal  and  need  not  be  cited  to  an- 
swer. In  re  Lumb.  Co.,  132  La.  989, 
62  S  117. 

226-64  Ramos  v.  Esteves,  20  P.  E. 
122. 

227-68     Beard  v.  Hosier,  58  Ind.  App. 

14,  107  ,NE  558. 

228-76  Oregon  Auto-Dispatch  v.  Cad- 
well,  67  Or.  301,  135  P  880. 
fa]  Receivers  appointed  by  state  court 
will  not  be  substituted  as  plaintiffs  in 
error  for  receivers  properly  appointed 
by  a  federal  court  of  another  state. 
United  Copper  S.  Co.  v.  Copper  Co., 
244  U.  S.  261,  37  Sup.  Ct.  509,'  61  L. 
ed.  1119. 

229-83  Makeever  v.  Makeever  (Ind, 
App.),  117  NE  691. 

[a]  Death  of  appellee  before  appeal, 
etc.  Nye  v.  Jones,  35  Okl.  96,  -28  P 
112;  Skillern  v.  Jameson,  29  Okl.  84, 
116  P  193. 

230-84  Holmes  v.  Dillard,  40  Okl. 
309,  136  P  408. 

232-95  Fleming  v.  Copeland  (Ala.), 
76  S  857;  Makeever  v.  Makeever  (Ind. 
App.),  117  NE  691. 

234-7  [a]  Sheriff's  successor. 
Where  the  sheriff's  term  of  office  ex- 
pires pending  an  appeal,  the  proceed- 
ings may  continue  with  his  .  successor 
as  defendant.  Bank  of  St.  Martin- 
ville  V.  Broussard,  131  La.  1078,  6b  S 
690. 

Erratum. — The  reference  to  title  "Bill 
of  Eevivor"  should  be  to  the  title 
"Revivor." 

234-13  Dunnagan  v.  Development 
Co.  (Tex.  Civ.),  198  SW  357. 
234-14  Ty.  v.  Ah  Sing,  18  Hawaii 
392;  Grounds  v.  Dingman  (Okl.),  160 
P  883;  Armstrong  v.  White,  43  Okl. 
639,  143  P  329;  Appleby  v.  Dowden,  35 
Okl.  707,  132  P  349;  Hawkins  v.  Haw- 
kins, 35  Okl.  641,  130  P  926;  Cook  v. 
S.,  35  Okl.  653,  130  P  .^00- 
[a]  Improper  joinder  of  stranger  to 
the  judgment,  not  ground  for  dismis- 
sal. Children's  riome  v.  F?tt$r  90  0. 
St.  110,  IQ^  N?;  7qi, 
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235-18  The  Mary  B.  Curtis,  250  Ted. 
9,  162  CCA  181. 

237-21  Clark  v.  Car.  Co.,  100  Wash. 
1,  170  P  142. 

237-22  Morgan's  etc.  S.  Co.  v.  Iron 
Co.,  156  CCA  15,  243  Fed.  149;  Omaha 
V.  Venner,  155  CCA  637,  243  Fed.  107; 
Dunbar- f.  Springer,  256  111.  53,  99  NB 
889;  Todd  v.  Bank,  182  la.  276,  165 
NW  593;  Miles  Planting  &  Mfg.  Co. 
V.  Ware,  142  La.  1026,  78  S  104;  Soule 
V.  Henry,  197  Mieh.  473,  163  NW  944; 
Ithaca  E.  Mills  v.  E.  Co.,  197  Mich. 
440,  163  NW  934;  Lake  E.  L.  Co.  v. 
Chilinski,  197  Mich.  214,  163  NW  929; 
Webber  v.  Billings,  184  Mich.  119,  150 
NW  332;  S.  v.  MacKinnon,  41  Nev. 
182,  168  P  330;  Hammond  v.  Hammond, 
258  Pa.  51,  101  A  855,  LEA1918A,  590; 
Chattanooga  Station  Co.  v.  Harper,  138 
Tenn.  562,  199  SW  394;  Jones-E.  K. 
Co.  V.  Nelson,  98  Wash.  539,  167  P 
1130;  Eausom  v.  Joseph  E.  Wiekstrom 
&  Co.,  84  Wash.  419,  146  P  1041,  LEA 
1916A,  588;  Simpson  Logging  Co.  v. 
Chehalis  County,  80  Wash.  245,  141  P 
344. 

237-23  Ferguson  v.  Sogers,  129  Ark. 
197,  195  SW  22;  Hyner  v.  Bordeaux, 
129  Ark.  120,  195  SW  3. 
237-24  Brown  v.  Barr,  184  Mo. 
App.  451,  171  SW  4;  Tucker  v.  Thraves, 
50  Okl.  691,  151  P  598;  Stefanazzi  v. 
Italian  Ben.  Soc,  91  Vt.  538,  101  A 
1010;  Smythe  v.  E.  Co.,  88  Vt.  59,  90 
A  901. 

[a]  Findings  of  trial  court  are  not 
binding  or  their  absence  material. 
Eatigan  v.  Eatigan,  181  la.  860,  162 
NW  580,  165  NW  85. 
238-25  See  Law,  Clark  &  Co.  v. 
Mitchell  (Ala.),  76  S  923. 
239-27  Pearce  v.  Brilliant  Coal  Co. 
(Ala.),  77  S  4;  Parkside  E^alty  Co.  v. 
MacDonald,  166  Cal.  21,  137  P  21;  In 
re  Yoell'^  Est.,  164  Cal.  540,  129  P 
999;  Kett  v.  Ey.  Co.,  58  Colo.  392, 
146  P  245;  Canon  City  v.  Cox,  55  Colo. 
264,  133  P  1040;  Libretto  v.  Serifin, 
92  Conn.  380,  102  A  767;  Gulf  Paving 
Co.  V.  Atlanta  (Ga.  App.),  96  SE  392; 
Sale  City  Gin  &  Mfg.  Co.  v.  Dukes 
(Ga.  App.),  96  SE  348;  Smith  v.  At- 
lanta (Ga.  App.),  95  SE  470;  Boston 
Oil  &  Guano  Co.  v.  Williams,  21  Ga. 
App.  1041,  94  SE  1041;  Cowan  v.  Bank, 
21  Ga.  App.  645,  94  SE  808;  Gunn  v. 
Wilson  Co.,  20  Ga.  App.  14,  92  SE  721; 
Holt  V.  Savidge,  17  Hawaii  84;  Peoria 
V.  Postal  Tel.  C.  Co.,  274  111.  568,  113 
NE   968;   Seaback  v.  Ins.  Co.,  274  111. 


516,  113  NE  862;  P.  ».  Gerold,  265 
HI.  448,  107  NE  165;  Fisher  v.  Blum- 
hardt,  182  Ind.  603,  107  NE  466;  Cress- 
ler  V.  Trust  Co.,  182  Ind.  572,  107 
NE  68;  McKeen  v.  Bowen  &  Co.,  182 
Ind.  333,  106  NE  529;  Johnson  v.  Cit- 
izens' Bank,  57  Ind.  App.  348,  107 
NE  35;  Bryan  &  Co.  v.  Scurlock  (la.), 
168  NW  144;  Walters  v.  Power  Co. 
(la.),  167  NW  765;  Emery  &  Co.  v. 
E.  Co.  (la.),  166  NW  600;  Taylor  v. 
Frevert  (la.),  166  NW  474;  Kentucky' 
C.  O.  Co.  V.  Fuel  Co.,  171  Ky.  748,  188 
SW  855;  Eapier  v.  Guedry,  136  La. 
443,  67  S  322;  Frisco  Land  Co.  v. 
Nevins,  135  La.  927,  66  S  300;  Louisi- 
ana Land  Co.  v.  Blakewood,  131  La. 
539,  59  S  984;  Cunningham  v.  Bridge 
Co.,  131  La.  396,  59  S  119;  Winnfield 
V.  Collins,  143  La.  493,  78  S  747; 
MuUikin  v.  Baltimore,  131  Md.  363, 
102  A  469;  In  re  Marx's  Est.,  201 
Mich.  504,  167  NW  976;  Williams  v. 
Green,  201  Mich.  202,  166  NW  890; 
Gallant  v.  Miles,  200  Mich.  532,  166 
NW  1009;  P.  V.  Williamson,  200  Mich. 
342,  166  NW  917;  Ward  v.  Carey,  200 
Mich.  217,  166  NW  952;  Maurer  v.  Nur- 
sery Co.,  199  Mich.  522,  165  NW  861, 

168  NW  448;  Kennedy  v.  Ford,  183 
Mich.  481,  149  NW  1013;  In  re  Judicial  ' 
Ditch  No.  1  (Minn.),  167  NW  124; 
Pope  V.  Bank,  140  Minn.  502,  167  NW 
280;  Kirksville  v.  Ferguson,  262  Mo. 
661,  172  SW  4;  Nygren  v.  Chosen  Free- 
holders, 86  N.  J.  L.  364,  90  A  1111; 
Webster  v.  Chosen  Freeholders,  86  N. 
J.  L.  256,  90  A  1110;  Ferber  v.  C6na, 
91  N.  J.  L.  688,  103  A  471;  Fithian 
V.  E.  Co.,  91  N.  J.  L.  275,  103  A  193; 
Weidmann  Silk  D.  Co.  v.  Water  Co., 
88  N.  J.  Eq.  397,  102  A  858,  1056; 
S.  V.  Comrs.,  22  N.  M.  502,  165  P  213; 
Ursprung  v.  Winter  Garden  Co.,,  183 
App.  Div.  718,  169  NYS  738;  Little- 
john    V.    Deutsch,   182    App.    Div.    759, 

169  NYS  720;  Selwyn-Brown  v-  Superno 
Co.,  181  App.  Div.  420,  168  NYS  918; 
Bailey  v.  Casualty  Co.,  180  App.  Div. 
643,  168  NYS  128;  Dinnebeil  v.  Tlin- 
ger,  101  Misc.  658,  167  NYS  952;  Wil- 
fand  V.  Zwerner,  168  NYS  564;  Haas 
V.  Deposit  Co.,  160  NYS  1101;  Seid- 
man  v.  Eys.  Co.,  88  Misc.  53,  150  NYS 
578;  Norman  v.  Lambert  (Okl.),  167 
P  213;  Bailey  v.  Empire  Co.,  75  Or. 
309,  146  P  991;  French  &  Co.  v.  Halten- 
hoff,  73  Or.  244,  144  P  480;  C.  i;.  Del- 
fino,  259  Pa.  272,  102  A  949;  Brown 
V.  Clay  Products  Co.,  259  Pa.  267,  102 
A  948;  Anderson  v.  Kern,  259  Pa.  81, 


92 


APPEALS 


Vol.  2 


102  A  427;  S.  ex  rel.  Haugan  v.  Bonis 
(S.  D.),  167.  NW  151;  Keith  v.  Cottam 
(S.  D.),  166  NW  235;  Sweet  v.  Pur- 
itan (S.  D.),  166  NW  161;  Davies  & 
Daniels  Co.  v.  MeKillip,  39  S.  D.  544, 
165  NW  380;  Frith  v.  Wright  (Tex. 
Civ.),  173  SW  453;  Stephenville  N.  & 
St.  R.  Co.  V.  Wheat  (Tex.  Civ.),  173 
SW   974;   Waterman  v.    Moody    (Vt.), 

103  A  325;  Powell  v.  Merrill  (Vt.),  103 
A  259;  Brown  v.  Ins.  Co.  (Vt.),  102 
A  1042;  Powers  v.  Munson,  74  Wash. 
234,  133  P  453. 

[a]^  A  federal  question,  involved  in  an 
action  for  wrongful  death,  cannot  be 
raised  for  the  first  time  on  appeal.  Chi- 
cago, E.  I.  &  P.  R.  Co.  V.  Holliday,  45 
Okl.  536,  145  P  786. 

[b]  Federal  questions  not  raised  be- 
low cannot  be  considered.  Wren  v. 
Dixon,  40  Nev.  170,  161  P  722,  167  P 
324,  AnnCasl918D,  1064. 

[c]  Unless  justice  requires  it,  (1)  a 
question  not  raised  in  the  court  below, 
nor  in  the  appellate  court  until  after 
oral  argument,  will  not  be  considered. 
Modern  Woodmen  c.  International 
Trust  Co.,  25  Colo.  App.  26,  136  P  806. 
(2)  But  when  necessary  to  preserve  jus- 
tice the  appellate  court  has  the  power 
to  and  will  consider  a  question  not 
raised  below.  Cappon  v.  O'Day,  165 
Wis.  486,  162  NW  655;  Dupont  v. 
Jonet,  165   Wis.  554,  162  NW  664. 

[d]  Question  of  necessity  for  written 
notice  to  crrier,  of  shipper's  claim 
having  ^beon  raised  in  trial  court,  a 
proviso  of  the  Federal  Interstate  Cbm- 
Ineree  Act  may  be  considered  on  ap- 
peal, although  it  was  not  called  to  the 
attention  of  the  trial  judge.  Van  Lind- 
ley  Nurserv  Co.  v.  E.  Co.  (S.  C),  96 
8E  221. 

240-28  RederiaTstiebolet  Amie  v. 
Trans.  Co.,  157  CCA  474,  245  Fed.  282; 
Continental  Pub.  Wks.  v.  Stein,  232 
Fed.  559,  146  CCA  517;  MoKenzie  t 
Hixon  (Ala.),  78  S  791;  Pearce  v.  Coal 
Co.  (Ala.),  77  S  4;  Carroll  v.  S.  (Ala. 
■^PPO)  78  S  717;  Simmons  v.  Simmons, 
186  Tnd.  575,  116  NE  49. 
[a]  Exception  in  criminal  case. — Peo- 
ple V.  Donahoe,  279  111.  411,  117  NE 
105. 

240-29  S.  V.  Dillard,  196  Ala.  539, 
72  S  56  (whether  raised  below  or  not) ; 
So.  Pac.  Co.  V.  8.,  19  Ariz.  20,  165  P 
303;  Eome  E.  &  L.  Co.  v.  Lipscomb, 
18  Ga.  App.  438,  89  8E  586;  St.  Joseph 
&  G.  I.  E.  Co.  V.  E.  Co.,  180  la.  1292, 
162  NW  812;  Boonville  S.' E.  Dist.  v. 


Fuser,  184  Mo.  App.  634,  171  SW  962; 
Bilbank  v.  Tel.  Co.,  37  S.  D.  504,  159 
NW  99. 

240.-30  Standard  Porgings  Co.  v. 
Holmstrom,  58,  Ind.  App.  306,  104  NE 
872;  Dalsgaard  v.  Meierding,  140  Minn. 
388,  168  NW  584;  Texas  P.  &  B.  Co. 
V.  ,Elliot:  (Tex.  Civ.),  195  SW  301 
(dissolution  of  company);  Lamb  v. 
Connor,  84  Wash.  121,  146  P  174. 

[a]  Misjoinder  of  parties. — Galveston, 
H.  &  S.  A.  E.  Co.  V.  Brassell  (Tex.  Civ. 
173  SW  522. 

[b]  Unless  a  demurrer  is  filsd  raising 
the  objection  that  plaintiff  was  not  su- 
ing in  a  representative  capacity,  the 
objection  will  not  be  available  on  ap- 
peal. German  American  Nat.  Bank  v. 
Lewis,  9  Ala.  App.  352,  63  S  741. 

[c]  That  plaintiff  is  a  minor  and  not 
represented  by  guardian  ad  litem  or 
next  friend  is  an  objection  that  can- 
not be  first  raised  on  appeal.  Counelley 
V.  Connelley,  43  Okl.  294,  142  P  1113. 
241-31  Akron  Milling  Co.  v.  Leiter, 
57  Ind.  App.  394,  107  NE  99;  Cloana- 
ker  V.  Howerton  (la.),  166'  NW  78; 
S.  V.  MacKinnon,  41  Nev.  182  168  P 
330. 

241-32  Southern  Pacific  Co.  v.  Santa 
Cruz,  26  Cal.  App.  26,  145  P  736;  M. 
E.  Smith  L.  Co.  v.  Eussell,  93  Kan.  521, 
144  P  819. 

[a]  A  peremptory  plea  of  prescription 
may  be  filed  in  the  supreme  court. 
Rohm  V.  Jallans,  134  La.  913,  64  S  829. 
242-35  [a]  Plea  of  res  judicata. 
Peremptory  exceptions  may  be  filed  in 
the  supreme  court,  and  a  plea  of  res 
jujdicata  filed  in  that  court  will  be  dis- 
posed of  where  the  record  contains  all 
the  evidence,  although  such  plea  was 
not  filed  in  and  decided  by  the '  trial 
court.  Rohm  v.  Jallans,  134  La.  913, 
64  S  829. 

243-42  McKenzie  v.  Hixon  (Ala.), 
78  S  791;  Carroll  v.  S.  (Ala.  App.),  78 
S  717;  Houston,  E.  &  W.  T.  E.  Co. 
V.  Cavanaugh  (Tex,  Civ.),  173  SW 
619. 

[a]  Documents  not  offered  in  evidence 
at  the  trial  cannot  be  considered. 
Weaver  v.  Paper  Co.,  246  Pa.  438,  92 
A  553. 

243-43  -Tanforan  v.  Tanforan,  173 
Cal.  270,  159  P  709;  Speer  v.  S.  (Tex. 
Cr.|),  171   SW  201. 

244-44  [a]  Failure  of  parties  to 
answer  cannot  be  objected  to  on  appeal 
where  the  objecting  party  failed  to  ask 
for   a   continuance   in   the   trial   court. 
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Murphy   v.   Hasan,   163    Ky.    407,    173 
SW  1146. 

[b]  Where  judgment  was  rendered  on 
agreed  statement  of  facts,  judgment 
will  not  be  reversed  on  appeal  for  want 
of  an  issue  or  joinder  therein.  Hal- 
stead  V,  New  River  Collieries  Co.,  81 
W.  Va.  758,  95  SE  208. 
245-47  Schillinger  v.  Wiekersham 
(Ala.),  75  S  11;  MeGraw  v.  Tillery,  178 
Ala.  253,  59  S  567;  Peters  v.  Callender 
Co.,  6  Ala.  App.  507,  60  S  431;  Tom- 
bigbee  Valley  R.  Co.  v.  Still  Co.,  6  Ala. 
App,  470,  60  S  546;  Morris  v.  Hartley, 
26  Cal.  Apn.  804.  146  P  73;  Wilcox  v. 
Harvester  Co.,  .  278  111.  465,  116  NE 
151;  Farmers'  Bank  v.  Ogden  (M.Q. 
App.),  18S  SW  20i;  Franklin  v.  School 
Dist.,  271  Mo  585,  197  SW  345;  Batch 
V.  Helena  L.  &  E.  Co.,  52  Mont.  517, 
159  P  411;  Waite  v.  C.  E.  Shoemaker 
&  Co.,  50  Mont.  264,  146  P  736;  O 'Han- 
Ion  V.  Ruby  Gulch  M.  Co.,  48  Mont. 
65,  135  P  913;  Robertson  v.  Frey,  72 
Or.  599,  144  P  128;  Coto  V.  Rafas,  18 
¥.  R.  493;  Missouri,  etc.  R.  Co.  v. 
Kemp  (Tex.  Civ.),  173  SW  532;  Dem- 
ple  i:  Carroll,  21  Wyo.  447,  133  P  137, 
135  P  117. 

[a]  Urging  statute  of  limitations. — A 
defendant  cannot  urge  the  statute  of 
limitations  for  the  first  time  in  the  ap- 
pellate court  where  he  permits  a  decree 
pro  confesso  to  be  taken  against  him 
in  the  lower  court.  Gardner  v.  Duncan, 
104  Miss.  477,  61  S  545. 
245-48  Kennelly  v.  Co.,  250  Fed. 
229,  162  CCA  365;  Mullins  Lumb.  Co. 
V.  Lumb.  Co.,  246  Fed.  232,  158  CCA 
392;  Ford  M.  Co;  v.  Farrington,  245 
Fed.  850,  158  CCA  190;  Walker 
r.  Gunnels,  188  Ala.  206,  66  S 
45;  Milbra  v.  Co.,  182  Ala.  622, 
62  S  176,  46  LRA  (NS)  274;  German- 
American  Nat.  Bank  v.  Lewis,  9  Ala. 
App.  352,  63  S  741;  American  Sales 
Book  Co.  V.  Pope  &  Co.,  7  Ala.  App. 
304,  61  S  45;  Birmingham  Ry.,  L.  & 
P.  Co.  V.  Leach,  5  Ala.  App.  546,  59 
S  358;  Barr  v.  Merc.  Co.  (Ark.),  203 
SW  1017;  Cotton  v.  Union,  132  Ark. 
458,  201  SW  124;  Porter  v.  Morris,  131 
Ark.  382,  199  SW  106;  Lamberson  v. 
Bashore  (Cal.),  173  P  401;  Blanc  v. 
Connor,  167  Cal.  719,  141  P^17;  Ryan 
V.  Co.,  21  Cal.  App.  14,  130  P  693; 
Kendall  v.  Metroz  (Colo.),  176  P  473; 
Reno  V.  Reno  &  J.  D.  Co.  (Colo.),  173 
P  877;  Shaffer  v.  George  (Colo.),  171 
P  8S1 ;  Harrington  v.  Anderson,  23  Colo. 
App.   415,   130   P   616;   Hi»dman  v.  R. 


Co.  (Ida.),  178  P  837;  Interstate  F. 
Corp.  V.  Jewelry  Co.,  280  111.  116,  117 
NE  440;  Reserve  Loan  L.  Ins.  Co.  v. 
Du'lin  (Ind.  App.),  122  NE  3;  Moss 
Tie  Co.  V.  Hite  (Ind.,  App.),  119  NE 
145;  Rembarger  v.  Losch   (Ind.  App..), 

118  NE  831;  Bosson  v.  Brash,  63  Ind. 
App.  86,  114  NE  6;  Munere  &  Port- 
land Tract.  Co.  v.  Min.  Co.,  179  Ind. 
65,  100  NE  65;  Raub  v.  Lemon,  61 
Ind.  App.  59,  108  NE  631;  American 
C.  &  F.  Co.  V.  Wyatt,  58  Ind.  App.  161, 
108  NE  12;  Chicago  &  E.  R.  Co.  v. 
Mitchell  (Ind.  App.),  107  NE  743; 
Akron  Mill.  Co.  v.  Leiter,  57  Ind.  App. 
394,  107  NE  99;  Hansen  v.  Anthon 
(la.),  173  NW  939;  Head  v.  Hale  (la.), 
170  NW  379;  Seymour  v.  R.  Co.,  181 
la.  218,  164  NW  352;  Shanks  v.  Wil- 
liams, 93  Kan.  573  144  P  1007;  Mar- 
tin V.  Com.,  178  Ky.  540,  199  SW  603; 
Nieten  v.  Kimsey,  177  Ky.  817,  198 
■SW  203;  Mut.  Life  Ins.  Co.  v.  Miles, 
177  Ky.  750,  198  SW  30;  Frisco  L.  Co. 
V.  Nevins,  135  La.  927,  66  S  300;  Bal- 
timore V.  Lutcher,  135  La.  873,  66  S 
253;  Salmon  Brick  &  Lumb.,  Co.  v. 
Southern  Pac.  Co.,  132  La.  356,  61  S 
401;    Sawver   v.  Bank,   230   Mass.  342, 

119  NE  825;  Weld  v.  Stiles,  229  Mass. 
179,  118  NE  303;  Tracey  v.  Blake,  229 
Mass.  57,  118  NE  271;  Waldstein  v. 
Dooskin,  220  Mass.  232,  107  NE  927; 
Hoban  v.  Dempsey,  217  Mass.  166,  104 
NE  717,  AnnCasl915C,  810,  LRA  (NS) 
1915A,  1217;  Wilson  v.  Fire  Ins.  Co., 
184  Mich.  530,  151  NW  752;  Cozadd 
V.  Parrott  (Mich.),  173  NW  500; 
Northland  Pine  Co.  v.  Melin  Bros. 
(Minn.),  171  NW  808;  In  re  Judicial 
Ditch  No.  1  (Minn.),  167  NW  124; 
Britt  V.  Crebo  (Mo.),  199  SW  154; 
Central  Nat.  Bank  v.  Pryor  (Mo.  App.), 
207  SW  298;  Felty  v.  Dunlap  (Mo. 
App.),  203  SW  651;  Newton  v.  Harvey 
(Mo.  App.),  202  SW  249;  Vollrath  v. 
Stevens,  199  Mo.  App.  5,  202  SW  283; 
Cudahy  Packing  Co.  v.  Ry.  Co.  (Mo. 
App.),  201  SW  596;  Harris  v.  Ry.  Co. 
(Mo.  App.),  200  SW  111;  Linn  Couniy 
Bank  v.  Clifton,  263  Mo.  200,  172  SW 
388;  Franklin  v.  School  Dist.,  271  Mo. 
585,  197  SW  345;  Equitable  Life  Assur. 
Soc.  V.  Bank  (Mo.),  197  SW  115;  Gage 
&  Co.  V.  Bank  (Mo.  App.),  196  SW 
1077;  Sehwanenfeldt  v.  Ry.  Co.,  186 
Mo.  App.  588,  174  SW  143;  Hawkins 
1-.  R.  Co.,  189  Mo.  App.  201,  174  SW 
129;  McDonald  r.  Mazon,  23  N.  M. 
439,  168  P  1069;  Sehaefer  v.  Houck, 
183    App.    Div,    283,    171    J^TYS    146  j 
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Acme  Glass  Co.  v.  Woods-Lloyd  Co., 
182  App.  Div.  538,  170  NYS  448;  De 
SUva  V.  &.  Co.,  182  App.  Div.  497,  169 
NYS  924;  Flinn  Realty  Corp.  v.  Const. 
Co.,  181  App.  Div.  610,  169  NYS  116; 
Hoffman  v.  Ins.  Co.,  181  Anp.  Div.  412, 
168  NYS  841;  Rosenberg-Nougass  Co. 
r.  Bisehoff,  170  NYS  359;  Metropolis 
■Woolen  Co.  v.  Nemcof,  174  NYS  649; 
Degnan  v.  Assur.  Corp.,  221  N.  Y.  484, 
116  NE  346;  Webb  v.  Rosemond,  172 
N.  C.  848,  90  SE  306;  Western  Silo 
Co.  V.  Cousins  (Oil.),  184  P  92;  Hughes 
V.  Kano  (Okl.),  173  P  447;  Edwards 
V.  Phillips  (Okl.)  172  P  949;  West- 
laka  V.  Cooper  (Okl.),  171  P  859;  Lim- 
erick V.  Jefferson  L.  I.  Co.  (Okl.),  169 
P  1080;  Gunn  17.  Jones  (Okl.),  169  P 
895;  Guaranteed  St.  Bank  v.  D'Yar- 
mett  (Okl.),  169  P  639;  Board  of 
Comrs.  V.  Henderson  (Okl.),  168  P  1007; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  McBee, 
45  Okl.  192,  145  P  331 ;  Shuler  v.  Col- 
lins, 40  Okl.  126,  136  P  752;  Coombs 
V.  Cook,  35  Okl.  326,  129  P  698;  Bor- 
der V.  Carrabine,  24  Okl.  6'J9,  104  P 
906;  Harris  v.  Nat.  Bank,  21  Okl.  189, 
95  P  781;  Wallace  v.  L.  &  P.  Co.,  88 
Or.  219,  159  P  974,  170  P  283;  Quin- 
ter  V.  Quinter,  261  Pa.  195,  104  A  580; 
Watson  V.  8.  (Tex.  Cr.),  199  SW  1113; 
Binder  v.  Millikin  (Tex.  Civ.),  201 
SW  239;  West  v.  Carlisle  (Tex.  Civ.), 
199  SW  515;  Kennard,  etc.  Co.  v.  Hotel 
Assn.  (Tex.  Civ.),  197  SW  1139;  Fisher 
V.  St.  Albans,  87  Vt.  524,  90  A  582; 
Fadden  v.  McKinney,  87  Vt.  316,  89 
A  351;  North  Idaho  Grain  Co.  v.  Cal- 
lison,  83  Wash.  212,  145  P  232;  Thayer 
V.  Co.,  101  Wash.  458  172  P  552;  Han- 
sen V.  Dodwell  D.  &  W.  Co.,  100  Wash. 
46,  170  P  346,  LRA1918C,  925;  Mielke 
V.  Miller,  100  Wash.  119,  170  P  143. 
245-49  Parr  v.  Baer,  24  Cal.  App. 
149,  140  P  712;  Carpenter  v.  Bradford, 
23  Cal.  App.  560,  138  P  946;  P.  v. 
Falkoviteh,  280  111.  321  117  NE  398, 
AnnCasl9]8B,  1077;  Dalbey  v.  Hayes, 
267  111.  521,  108  NE  657;  Froemke  v. 
Marks,  259  111.  146,  102  NE  192;  Mc- 
Carty  v.  Willianls,  58  Ind.  App.  440, 
108  NE  370;  Mutual  Trust  &  Dep.  Co. 
V.  Protective  Assn.  (Ind.  App.),  100 
NE  451;  Southern  R.  Co.  v. 
Crone,  51  Ind.  App.  300,  99 
NE  762;  Crofton  v.  R.  Co.,  177  Ky. 
831,  198  SW  229;  La  France  v.  De- 
sautels,  225  Mass.  324,  114  NE  312; 
Baxter  v.  Boston  &  M.  R.,  217  Mass. 
312,  104  NE  733;  Gage  v.  Boston  & 
M.  R.  R.,  77  N.  H.  289,  90  A  855,  LRA 


1915A,  363;  Susquehanna  Silk  Mills  c, 
Jacobson,  185  App.  Div.  378,  173  NYtl 
271;  Gutman  f.  Bronx  B.  Bank,  173 
NYS  477;  Rhome  Mill.  Co.  v.  Nat. 
Bank,  40  Okl.  131,  136  P  1095;  Ad- 
vance Thresher  Co.  v.  Doak,  36  Okl. 
532,  129  P  736;  Knecht  r.  Knecht,  261 
Pa.  410,  104  A  676;  Galveston  R.  Co. 
V.  King  (Tex.  Civ.),  174  SW  335;  Roy- 
lance  Co.  V.  Pvne,  45  Utah  75,  141  P 
301;  Grow  v.  Co.,  44  Utah  160,  138 
P  398;  North  Idaho  Grain  Co.  v.  Cal- 
lison,  83  Wash.  212,  145  P  232. 
246-50  Wooster  v.  Scorse,  16  Ariz. 
11,  140  P  819;  Union  Collection  Co.  v. 
Oliver,  23  Cal.  App.  318,  137  P  1082; 
Farmington  v.  Riley,  88  Conn.  51,  89 
A  900;  Allison  v.  White,  285  Hi.  311, 
120  NE  809;  Hamalle  v.  Lebensberger, 
267  111.  602,  108  NE  669;  Wheeler  v. 
R.  Co.,  267  111.  306,  108  NE  330;  P. 
V.  Evans,  262  HI.  235,  104  NE  646; 
Lake  Erie  &  W.  R.  Co.  v.  Marott,  52 
Ind.  App.  332,  100  NE  865;  Ross  v.  R. 
Co.,  112  Me.  63,  90  A  711;  O'Hare  v. 
Gloag,  221  Mass.  2jL  108  NE  566;  Min- 
neapolis Holding  Co.  v-  Landers-M-C. 
(Minn.),  169  NW  534;  Harrisonville  v. 
Foster  (Mo.  App.),  174  SW  129;  Heif- 
ner  v.  R.  Co.,  185  Mo.  App.  517,  172  SW 
618;  Marth  , «.  Wiskerchen,  186  Mo. 
App.  515,  172  SW.410;  Round  Mountain 
Min.  Co.  V.  Min.  Co.,  36  Nev.  543,  138 
P  71;  Chicago,  R.  L  &  P.  Co.  v.  Hol- 
liday,  45  Okl.  536,  145  P  786;  Wallace 
V.  Killian,  40  Okl.  631,  140  P  162;  Dnf- 
fey  V.  Scientific  Amer.  Comp.  Dept., 
30  Okl.  742,  120  P  1088;  Walsky  v.  H. 
C.  Frick  Coke  Co.,  262  Pa.  4,  104  A 
798;  Brown  v.  Aitken,  88  Vt.  148,  92 
A  22,  AnnCas  1916D,  1152;  Board  of 
Directors  v.  Scott,  79  Wash.  434,  140 
P  391 ;  King  County  v.  Guardian  C.  & 
G.  Co.,  103   Wash.  509,  175  P  166. 

[a]  Laches. — The  trial  court's  atten- 
tion not  having  been  called  to  the 
question  of  laches,  the  appellant  can- 
not urge  it  on  appeal.  Parkside  Realty 
Co.  V.  MacDonald,  166  Cal.  426,  137  P 
21. 

[b]  Question  of  estoppel  must  be 
raised  Below.  Bean  v.  Atkins  (Vt.),  89 
A  643. 

[c]  Contributory  negligence  cannot 
be  raised  for  the  first  time  on  appeal. 
Titus  V.  R.  Co.,  87  N.  J.  L.  157,  92  A 
944;  Seeley  v.  Ry.  Co.,  88  Vt.  178,  92 
A  28.   ■ 

fd]  Interstate  commerce. — A  defense 
based  on  the  interstate  character  of 
the  contract  in  question  cannot  be  first 
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raised  on  appeal.  Western  Union  Tel. 
Co.  V.  Taylor,  57  Ind.  App.  93,  104  NE 
771. 

[e]  Wsint  of  jurisdiction. — A  defend- 
ant who  appears  specially  to  contest 
the  jurisdiction  and  presents  no  fur- 
ther defense,  cannot  on  appeal  present 
objections  not  going  to  the  jurisdiction. 
P.  V.  Stephens,  261  111.  121,  103  NE  581. 

[f]  Judgment  as  bar. — An  objection 
that  a  former  judgment  was  a  bar  to 
the  relief  prayed  for,  must  be  made 
below.  Inlet  Swamp  Drainage  Dist.  v. 
Anderson,  257  111.  214,  100  NE  909. 

[g]  Marshaling. — A  defense  based 
upon  the  marshaling  of  securities  must 
be  made  below.  Frith  v.  Wright  (Tex. 
Civ.),   178   SW   453. 

[h]  An  admission  of  liability  at  the 
trial  will  estop  the  defendant  from  dis- 
puting the  same  on  appeal.  Wright  v. 
Grand  Lodge  (Tex.  Civ.),  173  SW  270. 
246-51  Sehuh  v.  Herron  Co.,  177 
Cal.  13,  169  P  682;  Parr  v.  Baer,  24  Cal. 
App.  149,  140  P  712;  Dubois  v.  Bowles, 
55  Colo.  312,  134  P  112;  Degge  v.  Elec. 
Co.,  27  Colo.  App.  563,  140  P  478;  Mil- 
ler V.  Engler,  54  Ind.  App.  689,  103  NE 
358;  Schwanenfeldt  v.  Ev.  Co.,  187  Mo. 
App.  588,  174  SW  143;  St.  Louis  &  S. 
F.  E.  Co.  V.  Brown,  45  Okl.  143,  144  P 
1075;  Smith  v.  B.  Co.,  79  Wash.  448, 
140  P  685. 

[a]  Treating  case  as  one  in  eqtuity, 
etc.  Steltzer  v.  E.  Co.,  167  la.  464,  149 
NW  501. 

[b]  A  change  from  law  to  equity  will 
not  be  permitted.  Goldsmith  v.  Mur- 
ray, 48  Mont.  337,  138  P  187. 

[cj  Contributory  negligence.  —  The 
case  on  appeal  will  proceed  on  the 
theory  that  contributory  negligence  is 
in  issue,  where  such  was  the  theory  be- 
low. Miller  v.  Engle,  185  Mo.  App. 
558,  172  SW  631. 

[d]  -  Assumption  that  street  is  public 
one,  indulged  in  by  both  parties  at  the 
trial,  will  bar  any  issue  as  to  such 
question  on  appeal.  Vandevere  v.  Kan- 
sas City,  187  Mo.  App.  297,  173  SW  696. 
246-52  ITuko  v.  Kaio,  20  Hawaii 
567;  Gilchrist  v.  Hatch,  183  tnd.  371, 
106  NE  694;  Domestic  Block  Coal  Co.  v. 
Be  Armey,  179  Ind.  592,  100  NE  675, 
102  NE  99;  Euler  v.  Euler,  55  Ind. 
App.  547,  102  NE  856;  McKinley  v. 
Britton,  55  Ind.  App.  21,  103  NE  349; 
Underwood  v.  E.  Co.,  100  Neb.  275,  159 
NW  408;  Cobb  v.  Peters,  68  Or.  14,  136 
P  656;  Maddox  v.  Lum  b.  Co.  (Tex, 
Civ.),   188   SW    958;    Smith    v.    Pacifio 


Coal  &  0.  Co.,  75  Wash.  128,  134  P  675. 
[a]  ^bmitting  issues. — Where  in- 
structions followed  theory  of  tne  part- 
ies as  to  issues,  and  appellant  requested 
no  insciUiitions,  the  court  will  not  re- 
verse the  cause  because  certain  issues 
might  have  been  eliminated.  Weber  v, 
Towle,  97  Neb.  233,  149  NW  406. 
247-53  Lohman  v.  Loan  Co.,  243  F. 
517,  156  CCA  215;  Missouri  D.  Tel.  Co. 
v.  Morris  &  Co.,  243  F.  481,  156  CCA 
179;  Freeman  v.  U.  S.,  243  F.  353,  156^ 
CCA  133;  West  V.  Arrington  (Ala.),  76 
S  352;  Wear  v.  Wear  (Ala.),  78  8  111; 
Huntsville  K.  Mills  v.  Butner  (Ala.), 
76  S  54;  Jackson  v.  Wilson  Bros. 
(Ala.),  78  S  883;  Denson  v.  Acker 
(Ala.),  78  S  76;  Johnson  v.  S.  (Ala. 
App.),  78  S  716;  Hixson  i;.  Cook,  130 
Ark.  401,  197  SW  698;  P.  v.  Gasser,  34 
Cal.  App.  541,  168  P  157;  Fernandez  v. 
Explosives  Co.,  34  Cal.  App.  420,  167 
P  900;  P.  V.  Chailie,  34  Cal.  App.  411, 

167  P  703;  Gille  v.  Anderson,  34  Cal. 
App.  237,  167  P  193;  Bridges  v.  Grif- 
fin, 20  Ga.  App.  598,  93  SE  170;  John- 
son V.  Eedwine  Bros.,  21  Ga.  App.  811, 
95  SE  315;  Franklin  Buggy  Co.  v.  Car- 
ter, 21  Ga.  App.  576,  94  SB  820;  John- 
son V.  S.,  21  Ga.  App.  497,  94  SE  630; 
P.  V.  Cassidy,  283  111.  398,  119  NE  279; 
Gorden  v.  Gordon,  283  111.  182,  119  NE 
312;  P.  V.  E.  Co.,  282  111.  206,  118  NE 
439;  Stone  z/.  Stone,  281  111.  474,  118 
NE  45;  Omer  v.  VoUbracht,  281  111. 
188,  117  NE  1021;  Hunt  v.  S.,  186  Ind. 
644,  117  NE  856;  Masterson  v.  S.,  186 
Ind.  609,  117  NE  645;  Holler  v.  S.,  182 
Ind.  268,  106  NE  364;  Wilkinson  v. 
Dilenbeck  (la.),  168  NW  115;  Chris- 
tenson  v.  Board   of  Supervisors    (la.), 

168  NW  114;  Allen  v.  City  (la.),  167 
NW  577;  Great  Western  Ace.  Ins.  Co. 
V.  Martin  (la.),  166  NW  705;  Monahan 
V.  Eoderick  (la.),  166  NW  725;  Thomas 
V.  Long,  182  la.  859,  166  NW  287;  Di 
mond  V.  Development  Co.,  182  la.  400, 
165  NW  1032;  Jewett  Lumb.  Co.  v. 
Coal  Co.,  181  la.  950,  165  NW  211;  S. 
V.  Frazer  (la.),  164  NW  778;  Geppelt 
V.  Stone  Co.,  90  Kan.  539,  135  P  573; 
Crofton  V.  E.  Co.,  177  Ky.  831,  198 
SW  229;  C.  V.  Fenwick,  177  Ky.  685, 
198  SW  32,  LEA  1918B,  1189;  Keeton 
V.  Mahan,  177  Ky.  85,  197  SW  519; 
Thidodaux  v.  Stark,  142  La.  375,  76  S 
806;  S.  V.  Grayj  112  Me.  558,  91  A  787; 
Kasprzak  v.  Chapman,  197  Mich.  552, 
164  NW  258;  Gallant  v.  Miles,  200 
Mich.  532,  166  NW  1009;  S.  v.  Barnes, 
140  Minn.   517,   168   NW   98;   Darr  v. 
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Bldg.  Co.  (Mo.  App.),  198  SW  481; 
Neff  V.  Kolb,  102  Neb.  108,  166  NW 
195;  8.  V.  MacKinnon,  41  Nev.  182,  168 
P  330;  B:-v.  "young  (N.  J.  L.),  103  A 
173;  S.  V.  Whitman,  81  N.  J.  L.  341, 
102  A  146;  Osborne  v.  Osborne,  24  N. 
M.  96,  172  P  1039;  Morrill  v.  Mastin, 
23  N.  M.  563,  170  P  45;  Chambers  v. 
Beasent,  17  N.  M.  487,  134  P  237;  Baker 
V.  Donlin,  88  Misc.  586,  151  NYS  433; 
Sykes  v.  Everett,  167  N.  C.  600,  83  8E 
585;  Baird  v.  Conover  (Okl.),  168  P 
997;  Ford  «.  Perry  (Okl.),  168  P  221; 
handals  v.  Paro  (Okl.),  168  P  216; 
Kinney  v.  Williams  (Okl.),  168  P  196; 
Brumbaugh  v.  Waterpower  Co.,  260  Pa. 
365,  103  A  656;  Sikorski  v.  E.  Co.,  260 
Pa.  243,  103  A  618;  In  re  McVay's 
Est.,  260  Pa.  83,  103  A  505;  Weller  v. 
Davis,  245  Pa.  280,  91  A  664;  Vance 
V.  S.  (Tex.  Cr.),  198  SW  146;  Water- 
man V.  Moody  (Vt),  103  A  325;  Pow- 
ell V.  Merrill  (Vt),  103  A  259;  S.  v. 
Eossi  (Vt.),  102  A  1030;  S.  v.  Murphy, 
101  Wash.  425,  172  P  544;  Sullivan  v. 
E.  Co.,  167  Wis.  518,  167  NW  311; 
King  V.  King,  25  Wyo.  275,  168  P  730. 

[a]  Though  bills  of  exception  are 
abolished,  timely  objections  must  still 
be  made  below.  Kargman  v.  Carlo,  85 
N.  J.  L.  632,  90  A  292. 

[b]  Objection  on  grounds  of  variance 
cannot  be  raised  for  the  first  time  on 
appeal.  Lynchburg  Tr.  &  L.  Co.  v. 
Goidon   (Va.),  96  SE  195. 

248-54  Brooks  v.  Shoe  Co.,  132  Ark. 
386,  200  SW  1027;  Davis  v.  McCand- 
less,  130  Ark.  538,  198  SW  132;  Labat 
V.  Piano  Co.,  130  Ark.  572,  198  SW  125; 
McCann  v.  Home  Soc,  176  Cal.  359, 
168  P  355;  Anderson  Forge  &  Maeh. 
Co.  V.  Motor  Co.,  201  Mich.  429,  167  J^W 
988;  P.  V.  Minkowitz,  220  N.  Y.  399, 
115  NE  987;  Isaacson  v.  Crean,  165 
NYS  218  (wrong  theory  as  to  dam- 
ages); McKellar  v.  Dyes,  181  App.  Div. 
371,  168  NYS  819;  Doueet  v.  Ins.  Co., 
180  App.  Div.  599,  167  NYS  892;  Pon- 
der V.  Crenwelge  (Tex.  Civ.),  203  SW 
1125;  Harlan  v.  Acme  S.  F.  Co.  (Tex. 
Civ.),  203  SW  412;  Grayson  County  v. 
Harrell  (Tex.  Civ.),  202  SW  160;  Wer- 
ner V.  Needham  (Tex.  Civ.),  201  SW 
213;  Brown  v.  Greenspun  (Tex.  Civ.), 
200  SW  174;  Zimmerman  L.  &  I.  Co. 
V.  Mere.  Co.  (Tex.  Civ.),  195  SW  201; 
New  York  Cent.  Ey.  v.  Clark  (Vt.), 
104  A  343. 

[a]  Exception  not  necessary  where 
court  instructs  jury  on  wrong  theory 


of  case.  Barden  v.  E.  Co.,  181  App.  , 
Div.  306,  168  NYS  742. 
248-55  Fountain  v-  Pateman^  189 
Ala.  153,  66  S  75;  Eobinson  v.  Evans, 
131  Ark.  464,  199  SW  369;  Penix  v. 
Pumphrey,  125  Ark.  332,  188  SW  816; 
Chicago  M.  &  h.  Co.  v.  Drainage  Dist., 

120  Ark.  484,  179  SW  998;  Fisher  v. 
Blumhardt,  182  Ind.  603,  107  NE  466; 
Metsker  v.  Whitsell,  181  Ind.  126,  103 
NE  1078;  Shannon  i;.  Mfg.  Co.,  230 
Mass.  224,  119  NE  768;  Colvin  v.  E. 
Co.  (Mo.  App.),  200  SW  715;  McMen- 
amy  Inv.  etc.  Co.  v.  Catering  Co.,  267 
Mo.  340,  184  SW  467;  O'Neil  v.  S.,  223 
N.  Y.  40,  119  NE  95;  First  Nat.  Bk. 
V.  School  Dist.  (Okl.),  160  P  68;  Stew- 
art V.  Patterson  (Tex.  Civ.),  204  SW 
768;  Houston  &  T.  C.  E.  Co.  v.  Lewis 
(Tex.  Civ.),  185  SW  593;  S.  v.  Hirseh, 
91  Vt.  330,  100  A  877;  Int.  Paper  Co. 
V.  Canal  Co.,  91  Vt.  350,  100  A  684; 
Colonial  P.  &  L.  Co.  v.  Creaser,  87  Vt. 
457,  89  A  472.  See  P.  v.  Ullman,  103 
Misc.  376,  171  NYS  31. 

[a]  Failure  to  serve  motion  for  new 
trial  need  not  be  objected  to  below 
since  such  defect  is  jurisdictional.  Mar- 
shall &  Stearns  Co.  e.  Bldg.  Co.,  169 
Cal.  229,  146  P  684. 

[b]  Qualifications  of  trial  judge. — Ob- 
jections to  the  qualifications  of  the 
judge  not  available  in  the  trial  court 
may  be  presented  in  the  appellate 
court.  Sandusky  Grain  Co.  v.  Cire. 
Judge,  184  Mich,  126,  150  NW  329; 
Bliss  V.  Caille-  Bros.  Co.,  149  Mich.  601, 
113  NW  317. 

{c]  Question  of  venue  may  be  con- 
sidered on  appeal  without  being  ex- 
cepted to  as  venue  is  jurisdictional. 
P.  V.  Warner,  201  Mich.  547,  167  NW 
878. 

249-56  Lusk  v.  Cooper,  130  Ark. 
241,  197  SW  9;  Terra  Ceia  Estates  V. 
Taylor,  68  Fla.  261,  67  S  169;  Fisher  v. 
Blumhardt,  182  Ind.  603j  107  NE  466; 
Metsker  v.  Whitsell,  181  Ind.  126,  103 
NE  1078;  Eads  v.  Kumley  (Ind.  App.), 
119  NE  219;  Cheney  «.  E.  Ct>.,  227  Mass. 
336,  316  NE  411;  Nebel  v.  Bockhorst, 
186  Mo.   App.  499,  172  SW  452. 

249-57  Empire  Eanch  &  Cattle  Co. 
V.  Millet,  24  Colo.  App.  464,  135  P  127; 
Nolin  M.  Co.  v.  Gro.  Co.,  168  Ky.  417, 
182  SW  191;  Carrington  v.  Basshor  Co., 

121  Md.  71,  88  A  52;  Indianola  etc.  Co. 
V.  E.  Co.,  110  Miss.  602,  70  S  703; 
Stuart  V.  Wood,  86  N.  J.  L.  110,  90  A 
1030. 
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[a]  Authority  of  special  judge  and 
the  regularity  of  Ms  appointment  can- 
not be  questioned  for  the  first  time  on 
appeal.  McBride  v.  Foote  (Okl.),  165 
P  160. 

[F]  Manner  of  getting  into  court. 
Where  the  superior  court  has  original 
jurisdiction  of  the  subject-matter  and 
the  case  comes  into  said  court  improp- 
erly by  appeal,  and  both  parties  ap- 
pear, file  pleadings  and  go  to  trial 
without  objections,  the  question  of  jur- 
isdiction as  to  the  manner  of  getting 
into  court  is  waived  and  such  objec- 
tions will  not  be  heard  for  the  first 
time  in  the  supreme  court.  State  Nat. 
Bank  v.  Wood,  43  Okl.  251,  142  P  1002. 
250-58  Mound  C.  Co.  v.  Mfg.  Co., 
233  Fed.  913,  147  CCA  587;  Newport 
Water  Co.  v.  Kellogg,  31  Ida.  574,  174 
P  602;  Prudential  Ins.  Co.  v.  Kltchey 
(Ind.),  119  NE  369;  Veasey  v.  Peters, 
142  La.  1012,  77  S  948;  Twentieth  Cen- 
tury Mach.  Co.  V.  Bottling  Co.,  273  Mo. 
142,  200  SW  :079;  Wolf  f.  Harris,  267 
Mo.  405,  184  SW  1139;  Titus  1).  De- 
velop. Co.,  264  Mo.  229,  174  SW  432; 
Price  V.  Davis,  187  Mo.  App.  1.  173  SW 
64;  Wegenka  v.  St.  Joseph  (Mo.  App.) 
212  SW  71;  Armstrong  v.  P.  Co.  (Mo. 
App.),  203  SW  246;  Young  v.  ,Queeii 
Ins.  Co.  (Mo.  App.),  201  SW  940;  Col- 
vin  V.  R.  Co.  (Mo.  App.),  200  SW  715; 
Irwin  V.  Gould,  99  Neb.  283,  156  NW 
503;  Gallop  v.  Elizabeth  C.  M.  Co.  (N. 
C),  100  SE  130;  Siverson  f.  Clanton, 
88  Or.  261,  170  P  933,  171  P  1051; 
Service  v.  By.  Co.,  88  Or.  554,  171  P 
202;  Pratt  v.,  Gibson,  87  Or.  609,  171 
P  223;  Greenberg  v.  Ins.  Co.,  83  Or. 
662,  160  P  536,  163  P  820;  Grover  Irr. 
&  L.  Co.  V.  Lovella  Ditch,  etc.  Co.,  21 
Wyo.  204,  131  P  43,  cit.  2  Standard 
Proc.  250.  But  see  EAds  v.  Kumley 
(Ind.  App.),  119  NE  219. 
Contra,  Eobinson  v.  S.,  177  Ind.  263,  97 
NE  929;  Chicago  &  E.  E.  Co.  v.  Mitch- 
ell (Ind.  App.),  107  NE  743;  Stiles  V. 
Hasler,  56  Ind.  App.  88,  104  NE  878. 

[a]  Only  where  court  is  without  juris- 
.   diction  can  a  failure  to  state  a  cause 

of  action  be  taken  advantage  of  on  ap- 
peal. Smith  V.  Greene,  187  Mo.  App. 
210,  173   SW  705. 

[b]  Bight  of  action  In  another. — ^It 
may  be  urged  for  the  first  time  on  ap- 
peal that  the  cause  of  action  for  neg- 
ligent killing  of  plaintiff  'a  husband  was 
in  the  personal  representative,  by  vir- 
tue of  the  federal  employers'  liability 


act.  La  Casse  v.  E.  Co.,  135  La.  129, 
64  S  1012. 

250-59  Bowdoin  v.  Chemical  Co. 
(Ala.),  79  S  4;  Stewart  i;.' Preston,  77 
Wash.  559,  137  P  993. 
[aj  That  plea  in  abatement  is  not 
available  for  first  time  on  appeal,  see 
vol.  1,  p.  61,  n.  84. 

[b/  Undertaking  for  attachment  must 
be  attacked  below.  Lowenberg  v.  L. 
Jaeobson's  Sons,  25  Cal.  App.  790,  145 
P  734. 

[cj     Matter    that    cannot   be    waired, 
need  not  be  objected  to  in  trial  court. 
Kennedy  v.  Sni'ffen,  23  Haw.  115. 
251-60     Jurkins   v.   Pratt,    158    NTS 
676. 

251-61  U.  S.  V.  Surety  Co.,  226  Fed. 
653,  141  CCA  409;  In  re  Heaver's  Est., 
168  la.  563,  150  NW  698;  Carter  v. 
Gas  Co.,  58  Okl.  365,  160  P  319;  Elliott 
V.  Page,  98  S.  C.  400,  82  SE  620. 
252-63  Bashore  v.  Lamberson  (Cal, 
App.),  171  P  968;  Kline  v.  Guaranty 
Oil  Co.,  167  Cal.  476,  140  P  1;  Mengel- 
kamp  V.  Consolidated  Coal  Co.,  259  111. 
305,  102  NE  756;  State  Exch.' Bank  v. 
Paul,  68  Ind.  App.  487,  108  NE  532; 
Indianapolis  v.  Amusement  Co.  (Ind.), 
119  NE  481;  Danville  Tr.  Co.  v.  Bar- 
nett,  184  Ind.  696,  111  NE  429;  Bush 
V.  Cornet,  169  Ky.  714,  185  SW  88; 
Murphy  v.  Hagan,  163  Ky.  407,  173  SW 
1146;  Kimbrough  v.  Davies,  104  Miss. 
722,  61  S  697;  Sevier  v.  Mitchell,  72 
Or.  483,  142  P  780;  Gilles  v.  Bank  (Tex. 
Civ.),  198  SW  170;  Washington  Print- 
ing Co.  V.  Osner,  99  Wash.  537,  169  P 
988. 

252-64  Lehman,  liurr  &  Co.  v. 
Greenhut,  88  Ala.  478,  7  S  299;  Blake 
V.  Harlan,  80  Ala.  37;  Southern  B.  Co. 
V.  Chambless,  10  Ala.  App.  326,  65  S 
417;  Stevens  v.  Bockport  Co.,  216  Mass. 
486,  104  NE  371;  Petree  v.  Savage, 
171  N.  C.  437,  88  SE  725:  Mullen  v. 
Carter  (Okl.),  173  P  512;  Citizens'  St. 
Bk.  V.  Strahan  (Okl.),  165  P  189;  Ir- 
win V.  R.  Co.,  243  Pa.  7,  89  A  802; 
Galveston,  H.  &  8.  A.  E.  Co.  v.  Bras- 
sell  (Tex.  Civ.),  173  SW  522. 
252-65  Hale  v.  McKenzie  (Tex. 
Civ.),  198  SW  1004;  Progress  Co.  V. 
Salt  Lake  City  (Utah),  173  P  705. 
[a]  Failure  to  join  husband  as  de- 
fendant, cannot  be  raised  for  first 
time  on  appeal.  Enix  v.  8.,  133  Ark. 
600,  199  SW  78. 

253-66  Krueding  v.  Chicago,  D.  &  C. 
Co.,  285  111.  79,  120  NE  478;  Hichboin 
V.  BradWury,  111   Me.  519,  90   A  325; 
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Hartley  v.  Langkamp,  243  Pa.  550,  90 
A  402;  Needham  v.  Cooney  (Tex.  Civ.), 
173  SW  979;  Jeffries  v.  Jeffries'  Exr. 
(Va.),  96  SE  197. 

253-68     McGinn     v.     Eees,     33     Cal. 
App.  291,  165  P  52;  Frogg  v.  C,  163 
Ky.  175,  173  SW  383;  Taylor  v.  Dav- 
arn,  191  Mich.  243,  157  NW  572;  Mc- 
Dowell V.  Justice,  167  N.  C.  493,  83  SE 
803;   Miller   v.   Bank    (Tex.   Civ.),    184 
SW    614;    Cook   V.   Washington-Oregon 
Corp.,  84  Wash.  68,  146  P  156. 
253-70     Bruce     Coal     Co.    v.     Bibby 
(Ala.),  77  S  545;  Doss  v.  Coal  Co.,  185 
Ala.  597,  64  S  341;  Bruce  v.  Citizens' 
Bank,  185  Ala.  221,  64  S  82;  McCall  v. 
Hall,  182  Ala.  191,  62   S  68;   Bush  v. 
Eussell,  180  Ala.  590,  61   S  373;  Lynn 
V.  Knob  Hill  Imp.  Co.,  177, Cal.  56,  169 
P  1009;   O.  M.  Lumb.   Co.  v.  In  v.  Co., 
30  Cal.  App.   332,   159  P   178;   English 
Lumb.  Co.  V.  Hireen,  25  Colo.  App.  199, 
136  P  475;  Webb  v.  Deadwyler,  142  Ga. 
422,   83   SE    99;    Trentham    v.    8.    (Ga. 
App.),   95  SE  538;   Lott   k.  Davis,   264 
111.   272,   106   NE   179;    Van   Spanje    v. 
Hostettler    (Ind.   App.),    119    NE    725; 
Chicago  E.  Co.  v.  Mitchell  (Ind.  App.), 
107  NE  743;  Mertens  C.  Co.  v.  Brown 
(la.),  156  NW  366;  Noyes  v.  Caldwell, 
216  Mass.   525,  104  NE  495;   Block  v. 
Taylor  (Mich.),  168  NW  536;  Trenholm 
V.  Miles,  106  Miss.  467,  64  S  209;  Hines 
V.   Hammond   Packing    Co.    (Mo.),    20] 
SW  1127;  Twentieth  Century  Mach.  Co. 
V.  Bottling  Co.,  273  Mo.  142,  200   SW 
1079;  Armstrong  v.  E.  Co.  (Mo.  App.), 
203   SW   246;   Anderson   v.  Lusk    (Mo. 
App.),  202   SW  304;   Edwards   v.  Yar- 
brough  (Mo.  App.),  201  SW  972;  Young 
V.  Queen  Ins.  Co.   (Mo.  App.),  201  SW 
940;   Scheidel   Western    X-Eay    Co.    v. 
Bacon  (Mo.  App.),  201  SW  916;  Becke 
V.    Porsee    (Mo.    App.),    199    SW    734; 
,Seitz   V.   Pelligreen   Const.   &   Inv.   Co., 
199  Mo.  App.  388,  203   SW  503;   P.  v. 
Willett,   213   N.   Y.   368,   107   NE    707; 
Stebbens  v.  Longhoffer,  44  Okl.  84,  143 
P  671;  Fruth  v.  Bolt,  39  S.  D.  371,  164 
NW   270;    la.   City   S.   Bk.   v.   Milford 
(Tex.    Civ.),    200    SW    883;    Hill    Co. 
Cotton  Oil  Co.  V.  Gathings  (Tex.  Civ.), 
173  SW  597;  Tribble  v.  Transp.  Co.,  100 
Wash.  589,  171  P  544. 

[a]  ■Verification. — The  sufficiency  of  a 
verification  of  a  petition  must  be  chal- 
lenged below.  Green  v.  McCloud  Co., 
87  Vt.  242,  88  A  810. 

[b]  That  biU  of  particulars  not  iden- 
tified by  the  complaint  with  which  it 
is  filed,  necessitates  an  objection.  Jor- 


dan V.  Coal  Co.,  52  Ind.  App.  542,  100 
NE  880. 

254-71  American  Tie  &  T.  Co.  v. 
Lumb.  Co.,  189  Ala.  319,  C7  S  246; 
Deason  v.  Gray,  189  Ala.  672,  66  S  646; 
Higdon  V.  Garrett,  5  Ala.  App.  467,  59 
S  309;  Turnipseed  v.  Burton,  4  Ala. 
App.  612,  58  S  959;  Shuken  v.  Cohen 
(Cal.),  176  P  447;  Oles  v.  Wilson,  57 
Colo.  246,  141  P  489;  Lott  v.  Davis,  234 
111.  272,  106  NE  179;  Birds  Drainage 
Dist.  v.  R.  Co.,  257  111.  57,  100  NE  141; 
Vandalia  Coal  Co.  v.  Coakley,  184  Ind. 
661,  111  NE  426;  Vandalia  E.  Co.  v. 
House,  59  Ind.  App.  10,  108  NE  872; 
Wood  V.  Eathman,  58  Ind.  App.  229, 
108  NE  126;  Vulcan  Iron  Works  Co.  v. 
Gold  Min.  Co.,  54  Ind.  Ap^.  28,  99  NE 
429,  100  NE  307;  Fry  ;;.  Hoffman,  54 
Ind.  App.  434,  102  NE  167,  103  NE  15; 
Booker  i".  Ludowici  Celadon  Co.,  53 
Ind.  App.  275,  100  NE  469;  Frere  v. 
E.  Co.,  94  Kan.  57,  145  P  864;  Price  v. 
Davis,  187  Mo.  App.  1,  173  SW  64; 
Eder  v.  Canal  &  E.  Co.,  50  Mont.  106, 
145  P  1;  Stebbens  v-  Longhoffer,  44 
Okl.  84,  143  P  671;  V.  S.  v.  Cardell,  23 
Phil.  Isl.  207;  U.  S.  V.  Palacio,  16  Phil. 
Isl.  660;  U.  S.  V.  Lampano,  13  Phil.  Isl. 
409;  U.  S.  V.  Kosel,  10  Phil.  Isl.  409; 
Brittain  v.  Gorman,  42  Utah  586,  133 
P  370;  S.  V.  Eitter,  74  Wash.  649,  134 
P  492;  Ogden  v.  Bradshaw,  161  Wis. 
49,  150  NW  .^9    152  NW  654. 

[a]  Oross-complaint. — B  radford  v. 
Wegg,  56  Ind.  App.  39,  102  NE  845. 

[b]  Defective  complaint  aided  by 
proof. — A  complaint  though  fatally  de- 
fective, may,  if  not  properly  objected 
to,  be  so  aided  by  the  proof  as  to  en- 
able the  court  on  appeal  to  consider  it. 
Serra  v.  Mortiga,  204  U.  S.  470,  27 
Sup.  Ct.  343,  51  L.  ed.  671;  V.  S.  v. 
Destrito,-  23  Phil.  Isl.  28. 

[c]  Waiver  not  binding  on  appellate 
court.— Court  is  not  required  to  ignore 
the  infirmities  of  a  complaint  which  has 
not  been  challenged  below.  Fairbanks 
r.  Warrum,  56  Ind.  App.  337,  104  NE 
983. 

[d]  No  jurisdiction  in  the  court  must 
result  as  a  consequence  of  the  failuro 
to  state '  a  cause  of  action.  Smith  v. 
Greene,  187  Mo.  App.  210,  173  SW  705. 
254-72  Atlas  Life  Assur.  Co.  v.  Mo- 
man,  14  Ala.  App.  400,  69  S  989  (rep- 
lication); Fishbaugh  v.  Beeler,  15 
Ariz.  119,  136  P  1057  (answer  not  suffi- 
ciently particular  as  to  items  of  pay- 
ment) ;  Southern  Pac.  Co.  v.  Santa 
Cruz,  26  Cal.  App.  26,  145  P  736;  Par- 
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ker  V.  Hickman,  61  Ind.  App.  152,  111 
NE  649  (answer);  Standley  v.  Crnce, 
57  Okl.  127,  157  P  135  (answer); 
Scruggs  V.  Lumb.  Co.  (Tex.  Civ.),  179 
8W  897;  Surbaugh  v.  Butterfleld,  44 
Utah  446,  140  P  757. 

[a]  Sufficiency  of  demurrer  in  form 
and  substance  must  be  attacked  below. 
Drebing  v.  Zahrt,  55  Ind.  App.  492,  104 
NE  46. 

[b]  Treating  an  affirmative  defense  as 
a  counterclaim  cannot  be  cause  for  ob- 
jection on  appeal  unless  raised  below. 
Zindorf  v.  Tillotson.  83  Wash.  472,  145 
P  587. 

[e]  The  sufficiency  of  answer  in  slan- 
der as  averring  the  truth  of  the  mat- 
ters spoken,  must  be  questioned  below. 
Villeret  v.  Jeffer,  131  La.  1017,  «0  S 
669. 

254-73  Webb  r.  Deadwyler,  142  Ga. 
422,  83  SE  99;  McDuffee  v.  Irr.  Co., 
25  Ida.  370,  138  P  503;  Hatchett  v. 
Blacketer,  162  Ky.  266,  172  SW  533; 
Petree  v.  Savage,  171  N.  C.  437,  88  SE 
725;  Cascade  Lumber  &  S.  Co.  v. 
Wright,  99  Wash.  421,  169  P  833. 
255-75  Akron  Milling  Co.  v.  Leiter, 
57  Ind.  App.  394,  107  NE  99. 
255-76  Holler  v.  8.,  182  Ind.  268, 
106  NE  364;  Robinson  v.  S.,  177  Ind. 
263,  97  NE  929;  Akron  Milling  Co.  v. 
Leiter,  57  Ind.  App.  394,  107  NE  99; 
Adams  v.  Helman,  58  Ind.  App.  394,  106 
NE  733;  S.  c.  Curtright  (Mo.  App.),  205 
SW  248;  Vermont  P.  Mach.  Co.  v.  Hall, 
80  Or.  308,  156  P  1073. 
255-77  Southern  E.  Co.  v.  Brewster, 
9  Ala.  App.  597,  63  S  790;  Minor  t!. 
Carpenter,  28  Cal.  App.  368,  152  P  737; 
Brevard  Naval  Stores  Co.  v.  Bank,  67 
Fla.  281,  64  8  943;  Security  T.  &  S. 
Ba,nk  V.  Eavel  (N.  M.),  173  P  545. 
256-78  Denson  v.  Acker  (Ala.),  78 
S  76;  Townley  v.  Fuel  Co.  (Ala.),  77 
S  28;  Boshell  v.  Cunningham  (Ala.),  76 
S  937;  Sarratt  v.  Arthur  (Ala.),  75  S 
365;  Haas  v.  Trust  Co.,  194  Ala.  672, 
69  S  894;  Birmingham  By.  L.  &  P.  Co. 
V.  Eoach,  188  Ala.  306,  66  S  82;  South- 
ern Indem.  'Assn.  v.  Hoffman  (Ala. 
App.),  77  8  424;  Smith  v.  8.  (Ala. 
App.),  75  S  192;  Louisville  &  N.  E.  Co. 
V.  Kay,  8  Ala.  App.  562,  62  S  1014; 
Hastaran  v.  Marchand,  23  Cal.  App. 
126,  137  P  297;  Ingram-Dart  L.  Co.  v. 
Galo,  17  Ga.  App.  386,  87  SE  29;  Bice 
V.  Eatonton,  15  Ga.  App.  605,  83  SE 
808;  Sale  City  Gin  &  Mfg.  Co.  c.  Dukes 
(Ga.  App.),  96  SE  348;  Bell  c.  Coal 
Co.,  272  111,  576,  118  NE  311;  Forrest 


);.  Furniture  Co.,  267  111.  331,  108  NB 
328;  Shaughnessy  v.  Jordan,  184  Ind. 
499,  m  NE  622;  Pittsburg,  etc.  E.  Co. 
V.  Crockett,  182  Ind.  490,  106  NE  875; 
Turner  v.  Brien  (la.),  167  NW  584; 
Dimond  v.  Development  Co.,  182  la. 
400,  165  NW  1032;  Iberville  W.  Groc. 
Co.  V.  Bk.,  143  La.  278,  78  S  558;  Or- 
pin V.  Morrison,  230  Mass.  529,  120  NE 
183;  Bradford  v.  E.  Co.,  225  Mass.  129, 
113  NE  1042;  Mississippi  Cent.  R.  Co. 
V.  Eobinson,  106  Miss.  896,  64  S  838; 
Perry  v.  Eeed  (Mo.  App.),  184  SW  902; 
Greenfield  V.  Oil  Co.  (Mo.  App.),  182 
SW  1052;  Brown  v.  St.  Joseph,  184  Mo. 
App.  667,  171  SW  035;  Lams  v.  Fish, 
86  N.  J.  L.  321,  90  A  1105;  James  v. 
Hood,  19  N.  M.  234,  142  P  162; 
Schweinler  v.  Earl,  183  App.  Div.  673, 
171  NYS  866;  Miele  v.  Eosenblatt,  164 
App.  Div.  604,  150  NYS  323;  Shapiro 
V.  Shapiro,  158  NYS  154;  S.  v.  Heav- 
ener,  168  N.  C.  156,  83  SE  732;  Rob- 
erts V.  Wilkins,  40  Okl.  138,  137  P  111; 
In  re  McVay's  Est.,  260  Pa.  83,  103  A 
605;  U.  S.  V.  Mabanag,  1  Phil.  Isl.  441; 
Meeker  v.  Madison,  39  S.  D.  401,  164 
NW  974;  S.  V.  Connelly,  34  8.  D.  520, 
149  NW  360;  King  County  i;.  Martin 
(Tex.  Civ.),  173  SW  960;  Francis  v, 
Cornelius  (Tex.  Civ.),  173  SW  947; 
Jefferson  Cotton  Oil  &  F.  Co.  v.  Prid- 
gen  (Tex.  Civ.),  172  SW  739;  Goslant 
V.  Calais,  90  Vt.  114,  96  A  751;  Lyman 
V.  James,  87  Vt.  486,  89  A  932;  Griffia 
V.  E.  Co.,  87  Vt.  278,  89  A  220;  In  re 
Pullen's  Will,  166  Wis.  254,  165  NW 
25. 

[a]  Illegal  evidence  though  not  ob- 
jected to  below,  will  not  be  given  the 
same  weight  on  appeal  as  legal  evi- 
dence. McLester  Bldg.  Co.  v.  TJp- 
chureh,  180  Ala.  23,  60  8  173. 

[b]  Form  of  interrogatories. — Objec- 
tion to  the  form  of  interrogatories 
must  be  made  at  the  time  they  are  sub- 
mitted. Inland  Steel  Co.  r.  Kiessling, 
183  Ind.  117,  108  NE  232. 

256-79  Simoneau  v.  R.  Co.,  166  Cal. 
264,  136  P  544;  Keeton  v.  Mahan,  177 
Ky.  85,  197  SW  519;  Morgan  v.  Royal 
F.  Assn.,  170  N.  C.  75,  86  SE  975. 
25<i-S()  Gilley  v.  Denman,  185  Ala. 
561,  64  S  97;  Fidelity,  etc.  Ins.  Co.  v. 
Friedman,  117  Ark.  71,  174  SW  215; 
Gavrilutz  v.  Savage,  lb6  App.  Div.  309, 
151  NYS  808;  Muskogee  Elec.  Tract. 
Co.  V.  McTntire,  37  Okl.  684,  133  P  213; 
Gilfillan  r.  QilfiUan's  Est.,  90  Vt.  04, 
96  A  704. 
[a]    Oompetwcy    of    experts.— Huati- 
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ville  V.  Pulley,  187  Ala.  367,  65  S  405. 
257-Sl  Aston  r.  Printing  Co.,  226 
Fed.  496;  Boshell  v.  Cunningham 
(Ala.),  76  S  937;  Oliver  v.  Oliver,  187 
Ala.  340,  65  8  373;  Birmingham  Ey., 
L.  &  P.  Co.  r.  Saxon,  179  Ala.  136,  59 
S  584;  Shaw  i:  Cleveland,  5  Ala.  App. 
333,  59  S  534;  Stevens  v.  S.,  117  Ark. 
64,  174  SW  219;  P.  v.  Fodera,  33  Cal. 
App.  8,  164  P  22;  New  York,  N.  H.  & 
H.  E.  Co.  V.  Cella,  88  Conn.  515,  91  A 
972;   Jones   v.   Eome,   15   Ga.   App.   41, 

82  SE  593;  P.  v.  Spira,  264  111.  243,  106 
NE  241 ;  Decker  v.  Mahoney  (Ind. 
App.),  116  NE  57;  Marks  v.  Box,  54 
Ind.  App.  487,  103  NE  27;  Turner  v. 
Brien  (la.),  167  NW  584;  Eolfs  v.  Mul- 
lins,  179  Ta.  1223,  162  NW  783;  Hall  v. 
Shenandoah,  179  la.  1192,  162  NW 
575;  HoUenback  v.  Eng.  Corp.,  46  Mont. 
559,  129  P  1058;  S.  v.  Young  (N.  J.  L.), 
103  A  173;  James  v.  Hood,  19  N.  M. 
234,  142  P  162;  Tilghman  v.  E.  Co.,  167 
N.  C.  163,  83  SE  31,5,  1O90;  White  v. 
Lumb.  Co.  (Or.),  164  P  736;  Anderson 
V.  Meier  &  Frank  Co.,  68  Or.  21  136 
P  660;  Freeman  v.  Bennett  (Tex.  Civ.), 
195  SW  238;  Glens  Falls  Ins.  Co.  v. 
Melott  (Tex.  Civ.),  174  SW  700;  Hous- 
ton, etc.  E.  Co.  V-  Cavanangh  (Tex. 
Civ.),  173  SW  619;  National  V.  F.  Ins. 
Co.  V.  Burkholder,  116  Va.  942,  83  SE 
404;  Seattle  v.  Hewetson,  95  Wash.  612, 
164  P  234;  Gardner  v.  Young's  Est., 
163  Wis.  241,  157  NW  787;  Holdsworth 
i;.  Blyth  &  Fargo  Co.,  23  Wyo.  52,  146 
P  603. 

257-82     Cox  V.  Moore,  142   Ga.   487, 

83  SE  115;  Martin  v.  Eome,  15  Ga. 
App.  496,  83  SE  872;  Cohen  v.  Eeich- 
man,  55  Ind.  App.  164,  102  NE  284; 
McGuire  v.  Smith,  54  Ind.  App.  509, 
103  NE  71;  Waukee  Sav.  Bk.  v.  Jones, 
179  la.  261,  159  NW  691;  SuUenbarger 
V.  Ahrens,  168  la.  288,  150  NW  71; 
Keeton  v.  Mahan,  177  Ky.  85,  197  SW 
619;  Noyes  i;.,  Meharry,  213  Mass.  598, 
100  NE  1090;  S.  f.  Young  (N.  J.  L.), 
103  A  173;  Trzebietowski  v.  Jereski, 
159  Wis.  190,  149  NW  743. 

258-83  Townley  v.  Fuel  Co.  (Ala.), 
77  S  28;  Cleveland,  C,  C.  &  St.  L.  E. 
Co.  V.  Hayes,  181  Ind.  87,  102  NE  34, 
,103  NE  839;  McCray  u..  Whitney,  56 
Ind.  App.  94,  104  NE  979. 
258-84  Southern  Indemnity  Assn.  v. 
Hoffman  (Ala.  App.),  77  S  424;  Clinton 
f.  Nothern,  123  Ark.  235,  185  SW  457; 
Gamble-Eobinson  Com.  Co.  v.  E.  Co., 
262  111.  400,  104  NE  666,  AnnCas  1915B, 
89;   Frierson  v.   C,   175  Ky.   684,  194 
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SW  914;  Miles'Pfenting  .i  "Mfg.  Co.  v. 
Ware,  142  La.  1026,  78  S  104. 
258-86  Lincoln  v.  E.  Co.,  262  111. 
98,  104  NE  282;  Schwanenfeldt  v. 
Metropolitan  St.  E.  Co.,  186  Mo.  App. 
588,  174  SW  143. 

258-87  Hajstead  v.  Dean  &  Co.,  182 
Ind.  446,  105  NE  903;  Eanne  v.  Hodges, 
181  la.  162,  162  NW  803;  Texas  &  P. 
E.  Co.  V.  White  (Tex.  Civ.),  174  SW 
953;  Hart  v.  Bogle,  88  Wash.  125,  152 
P  1010. 

258-88  Peyton  v.  Shoe  Co.,  167  N. 
C.  280,  83  SE  487;  Houston,  E.  &  W. 
T.  E.  Co.  V.  Cavanangh  (Tex.  Civ.),  173 
SW  619. 

[a]  Improperly  Impeached.  —  Boone 
County  Lumb.  Co.  v.  Niedermeyer,  187 
Mo.  App.  180,  173  SW  57. 
258-89  [a]  Allowing  leading  ques- 
tion and  refusal  to  exclude  the  answer 
are  not  ground  for  reversal.  Denson 
r.  Acker  (Ala.),  78  S  76. 
259-90  United  Brothers  v.  Kelly 
(Ala.),  75  S  312;  Woodward  Iron  Co. 
V.  Lowther,  194  Ala.  232,  69  S  877; 
Southern  Exp.  Co.  v.  Malone  (Ala. 
App.),  78  S  408;  Wise  V.  Johnson,  14 
Ala.  .App.  396,  69  S  986;  Shelton  v. 
Michael,  31  Cal.  App.  328,  160  P  578; 
Mercantile  Trust  Co.  v.  Doe,  26  Cal. 
App.  246,  146  P  692;  Walsh  v.  Cold 
Storage  Co.,  260  111.  322,  103  NE  185; 
Carney  v.  Min.  Co.,  260  111.  220,  103 
NE  204;  Brunnworth  v.  Kerens-Donne- 
wald  C.  Co.,  260  111.  202,  103  NE  178; 
Louisville  &  S.  I.  Tract.  Co.  v.  Lloyd, 
58  Ind.  App.  39,  105  NE  519;  Meador 
V.  Manlove,  97  Kan.  706,  156  P  731; 
Seewald  v.  Schmidt,  127  Minn.  375,  149 
NW  655;  Young  v.  Millon  (Mo.  App.), 
183  SW  355;  Mosher  v.  Theater  Co.,  48 
Mont.  137,  137  P  534;  Feigenbaum  v. 
Hiznay,  104  Misc.  147,  171  NYS  1037: 
Klink  V.  Quinn,  37  S.  D.  83,  156  NW 
797. 

259-91  Security  Nat.  Bk.  v.  Bank, 
241  Fed.  1,  154  CCA  1;  Benson  v.  V.  8., 
240  F«d.  413,  153  CCA  339;  P.  «.  Esca- 
lera  (Cal.  App.),  171  P  975;  Morris  v. 
Eeyman,  55  Ind.  App.  112,  103  NE  423; 
Person  v.  Ames  (la.),  150  NW  450; 
Swift  &  Co.  V.  Epps  (Mo.  App.),  182 
SW  1024;  McCraeken  ,v.  Schuster  (Mo. 
App.),  179' SW  757;  Fell  v.  Ins.  Co^  28 
N.  D.  355,  149  NW  358;  Hayes  v.  Fur- 
niture Co.  (Tex.  Civ.),  180  SW  149. 
259-02  Yazoo"  &  M.  V.  E.  Co.  v. 
Solomon,  123  Ark.  66,  184  SW  418; 
Valley  v.  Barrett  (Colo.),  167  P  979; 
Webber  v.  Billings,  184  Mich.  119,  150 
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NW  332;  Gisnet  v.  Moeckel,  178  App. 
Div.  912,  165  NYS  82;  Amberg  v.  Kin- 
ley,  214  N.  Y.  531,  108  NE  830,  LEA 
1915E,  519;  P.  V.  Harris,  87  Misc.  266, 
150  NYS  557;  Tuthill  v.  E.  Co.,  172 
N.  C.  831,  89  SW  796. 
259-93  Cottonniere  i/.  White,  J.  & 
Co.  (Tex.  Civ.),  200  SW  906. 
259-94  [a]  That  party  was  pre- 
maturely forced  to  trial  will  not  be 
considered  on  appeal  unless  proper  ob- 
jection was  made  in  lower  court. 
Braun's  Exr.  v.  Williams,  162  Ky.  45, 
171  SW  996. 

259-95  [a]  No  waiver  ot  jury  trial. 
Murphy  v.  Fitch,  35  Okl.  864,  130  P 
298. 

260-96  Imperial  J.  Coal  Co.  v.  Bry- 
ant, 168  Ey.  385,  182  SW  205. 
260-98  Cent,  of  Ga.  E..  Co.  v.  Wil- 
liams (Ala.),  75  S  401;  Quayle  v.  S.,  19 
Ariz.  91,  165  P  331;  Guerin  v.  Guerin, 
270  III.  239,  110  NB  402;  Brown  v. 
Court,  175  Ky.  747,  194  SW  907;  Jones 
V.  Coal  Co.,  169  Ky.  588,  184  SW  1131; 
Bishop  V.  Newman's  Exr.,  168  Ky.  238, 
182  SW  165;  Turner  Creamery  Co.  v. 
E.  Co.,  36  S.  D.  310,  154  NW  819;  Mar- 
tinez V.  Irr.  Co.  (Tex.  Civ.),  171  SW 
1035;  Sorenson  Co.  v.  E.  Co.,  49  Utah 
548,  164  P  1020. 

[a]  Directing  jury  to  retire. — A  party 
desiring  the  jury  to  retire  during  any 
stage  of  the  trial  should  request  the 
same,  otherwise  he  cannot  complain  of 
the  court's  faiT^ire  to  direct  the  jury 
so  to  do.  Gillet  v.  Shaw,  217  MasSj  59, 
104  NB  719. 

260-99  Hale  v.  U.  S.,  242  Fed.  891, 
155  CCA  479;  Chambers  «.  U.  S.,  237 
Fed.  513,  150  CCA  395;  Alabama  Fuel 
&  Iron  Co.  V.  Benenante,  11  Ala.  App. 
644,  66  S  942;  Louisville  &  N.  E.  Co; 
V.  Mason,  10  "Ala.  App.  263,  64  S  154; 
McCaskey  Eegister  Co.  v.  Drug  Co.,  7 
Ala.  App.  309,  61  S  484;  P.  v.  Kromp- 
hold,  172  Cal.  512,  157  P  599;  Goodwin 
v.a.  (Ga.),  95  SE  674;  Appel  v.  E.  Co., 
269  111.  561,  102  NE  1021;  Danville  Tr. 
Co.  I-.  Barnett,  184  Ind.  696,  111  NE 
429;  Hamilton, 'Harris  &  Co.  v.  Larri- 
mer,  183  Ind.  429,  105  NE  43  (improper 
conduct  of  counsel  in  the  examination 
of  witness  must  be  objected  to  below) ; 
Kingau  &  Co.  v.  King,  179  Ind.  285, 
lOO  NB  1044;  Domestic  Block  Coal  Co. 
V.  Holden,  56  Ind.  App.  634,  103  NE 
73;  Boss  V.  Kohler,  163  Ky.  583,  174 
SW  36;  Lawrence  v.  Councilmen,  162 
Ky.  528,  172  SW  953;  Snvder  v.  Mathi- 
son,  196  Mich.  378,  163  NW  104;  S.  v. 


Lazie  (Mo.),  199  SW  122;  O'Hara  v. 
Const.  Co.  (Mo.  App.),  197  SW  163; 
Perkins  v.  Baker,  41  Okl.  288,  137  P 
661;  Missouri,  K.  &  T.  E.  Co.  v.  Loiig 
(Tex.  Civ.),  174  SW  329;  Andrews  v. 
Free,  45  Utah  505,  146  P  555.  See 
also  vol.  2,  p.  829, 

260-1  Thompson  v.  S.,  130  Ark.  217, 
197  SW  21;  Goodrich  R.  Co.  v.  Wheel 
Co.,  196  Mich.  600,,  163  NW  5. 
260-2  King  v.  Eobinson,  5  Ala.  App. 
431,  59  S  371;  Freeman  v.  Petty  (Qa. 
App.),  95  SE  737;  Schwall  v.  Qil  Co., 
21  Ga.  App.  396,  94  SE  648;  Commer- 
cial City  Bk.  i;.  Sullivan,  18  Ga.  App. 
608,  90  SE  173;  Sergeant  v.  E.'Co.,  198 
Mich.  386,  164  NW  500;  Trebbe  v.  Steel 
Fdrs.  (Mo.),  185  SW  179;  Eorinson  V. 
Woodward,  88  Misc.  116,  151  NYS  655; 
Ferebee  v.  E.  Co.,  167  N.  C.  290,  83  SE 
360;  Yellowday  v.  Perkinson,  167  N.  C. 
144,  83  SE  341 ;  Norfolk  &  W.  E.  Co.  v. 
Spates,  122  Va.  69,  94  SE  195. 
260-3  Eoberson  v.  S.,  15  Ga.  App. 
545,  83  SE  877;  Lewis  v.  Fountain,  168 
N.  C.  277,  84  SE  278;  Hughes  v.  8.,  81 
Tex.  Cr.  526,  197  SW  215;  Williams  t!. 
Phelps  (Tex.  Civ.),  171  SW  1100.  See 
S.  V.  Applegate,  28  N.  D.  395,  149  NW 
356. 

261-4  Delta  Lumb.  Co.  i;.  Wheel  Co., 
218  Fed.  85;  Birmingham  Ey.,  L.  &  P. 
Co.  V.  Simpson,  177  Ala.  475,  59  S  213; 
Shelton  v.  Michael,  31  Cal.  App.  328, 
160  P  578;  Tate  v.  Holly,  25  Colo.  Ajp. 
218,  138  P  64;  Denver  v.  Borke,  25 
Colo.  App.  127,  135  P  1191 ;  McWhorter 
V.  Ford,  142  6k.  554,  83  SE  134;  Wheel- 
er V.  Gilmore  &  P.  E.  Co.,  23  Ida.  479, 
130  P  801;  Gardner  v.  Vance,  63  Ind. 
App.  27,  113  NE  1006;  Jeffries  v.  Light 
Co.  (la.),  167  NW  608;  Martens  v. 
Martens,  181  la.  350,  164  NW  645; 
State  V.  Piernot,  167  la.  353,  149  NW 
446;  S.  V.  Nott^  168  la.  617,  149  JSTW 
79;  Eambo  v.  Elec.  Co.,  90  Kan.  390, 
133  P  553;  Boss  v.  Kohler,  163  Ky.  583, 
174  SW  36;  Cheek  v.  C,  162  Ky.  56, 
171  SW  998;  Thompson  v.  C,  122  Ky. 
501,  91  SW  701;  Buckles  v.  C,  113  Ky. 
795,  68  SW  1084;  Lewiston  Tr.  Co.  V. 
Cobb,  115  Me.  264,  98  A  756;  McLellan 
V.  Fuller,  220  Mass.  494,  108  NB  180; 
Johnson  v.  Sinclair,  140  Minn.  436,  168  • 
NW  181;  Chase  v.  Tingdale  Bros.,  127 
Minn.  401,  149  NW  664;  Wallace  v. 
Weaver,  47  Mont.  437,  133  P  1099; 
Raiche  v.  Morrison,  47  Mont.  127,  130 
P  1074;  HoUenback  v.  Eng.  Corp.,  46 
Mont.  559,  129  P  1058;  Kargman  v 
Carlo,  85  N.  J.  L.  632,  90  A  292;  Nefl 
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V.  Hannan,  85  N.  J.  L.  381,  88  A  1068: 
Corbo  r.  Land  Co.,  86  N.  J.  L.  563,  92 
A  345;  Colbert  v.  Pub.  Co.,  19  N.  M. 
156,  142  P  146;  Koczenasz  v.  Cement 
Co.,  182  App.  Div.  287,  169  NYS  366; 
Muse  f.  Ford  Motor  Co.,  175  N.  C.  466 
95  SE  900;  Barefoot  v.  Lee,  168  N.  c! 
89,  83  SE  247;  Kennedy  v.  Goodman, 
39  Okl.  470,  135  P  936;  Rafferty  v. 
Davis,  260  Pa.  563,  103  A  951;  Mastel 
V.  Walker,  246  Pa.,  65,  92  A  63 ;  Fortney 
V.  Breon,  245  Pa.  47,  91  A  625;  Cole 
V.  Eeiley,  35  S.  D.  30,  150  NW  299; 
Ft.  Worth  &  D.  C.  Ey.  Co.  v.  Miller 
(Tex.  Civ.),  201  SW  1049;  Bowden  v. 
S.,  76  Tex.  Cr.  312,  174  SW  339;  Ful- 
ler V.  Live  Stock  (Tex.  Civ.),  174  SW 
930;  Sands  v.  Sedwick  (Tex.  Civ.),  174 
SW  894;  Atchison,  T.  &  S.  F.  E.  Co.  v. 
Skeen  (Tex.  Civ.),  174  SW  655;  Keevil 
V.  Ponsford  (Tex.  Civ.),  173  SW  518; 
Jefferson  Cotton  Oil  &  F.  Co.  v.  Prid- 
gen  (Tex.  Civ.),  172  SW  739;  Martinez 
V.  Irr.  Co.  (Tex.  Civ.),  171  SW  1035; 
McClung  V.  Folkes,  122  Va.  48,  94  SE 
156. 

[a]  A  peremptory  instruction  need 
not  be  objected  to  in  lower  court. 
Gulf,  C.  &  S.  F.  Ey;  Co.  v.  Higgin- 
botham   (Tex.  Civ.),  173   SW  482. 

[b]  Federal  Employers'  Liability  Act. 
Objection  cannot  be  made  for  the  first 
time  on  appeal  to  the  court's  instruct- 
ing upon  the  Federal  Employers'  Lia- 
bilitj^  Act,  or  to  the  court's  failure  to 
compel  plaintiff  to  elect  between  that 
act  or  the  state  act.  Graber  v.  E.  Co., 
159  Wis.  414,  150  NW  489. 

[e]  Misrecitals  of  evidence  in  the  in- 
structions cannot  be  urged  as  error  on 
appeal  where  corrections  not  asked  be- 
low. Moore  v.  R.  Co.,  242  Pa.  541,  89 
A  671. 

[d]  Fundamental  error. — Where  a 
charge  is  wrong  in  its  essential  ele- 
ments, the  appellate  court  may  con- 
sider it  on  appeal  even  though  no  ex- 
ception or  objection  was  taken  to  it 
below.  Fox  V.  Brown,  169  App.  Div. 
661,  155  NYS  740. 

261-5  Varnon  v.  Nabors,  189  Ala. 
464,  66  S  593;  Jordan  v.  Smith,  185 
Ala.  591,  64  S  317;  Birmingham  Ey., 
L.  &  P.  Co.  V.  Simpson,  177  Ala.  475, 
59  S  213;.  Willoughby  v.  Power  Co.,  11 
Ala.  App.  611,  66  8  887;  Oliver  v. 
Camp,  9  Ala.  App.  232,  62  S  469;  Eay 
V.  P.  (Colo.),  167  P  954;  Eogers  v. 
Rogers,  57  Colo.  132,  140  P  193;  Clark 
V.  Aldenhoven,  26  Colo.  App.  501,  143 
P  267;   Makekau  v.   Kane,  20   Hawaii 


203;  Indiana  Union  Traction  Co.  v. 
Cauldwell,  59  Ind.  App.  513,  107  NE 
705;  Pittsburgh,  C,  C.  &  St.  L.  R.  Co. 
V.  Maeey,  59  Ind.  App.  125,  107  NE 
486;  O'Connor  v.  Baum,  54  Ind.  App. 
195,  lOO  NE  581;  Hall  v.  Shenandoah, 
167, la.  735,  149  NW  831;  American 
Stable  Co.  v.  Clarke,  221  Mass.  271,  108 
NE  1077;  Walters  v.  E.  Co.,  183  Mich. 
649,  149  NW  1004;  Barton  v.  Gray,  57 
Mich.  622,  24  NW  638;  Miller  v. 
Transp.  Co.,  85  N.  J.  L.  700,  90  A  288; 
Curtis  &  Gartside  Co.  v.  Pribyl,  38  Okl. 
511,  134  P  71;  Hunter  v.  Bremer,  256 
Pa.  257,  100  A  809;  Schwartz  v.  Caplan, 
256  Pa.  239,  100  A  800;  Moyer  v.  B. 
Co.,  247  Pa.  210,  93  A  282;  Sage  v. 
E.  Co.,  241  Pa.  49,  ,88  A  77;  De  Noma 
V.  Traction  System,  39  S.  D.  10,  162 
NW  746;  Cole  v.  Reiley,  35  S.  D.  30,  150 
NW  299;  Welge  v.  Jenkins  (Tex.  Civ.), 
195  SW  272;  Andrews  v.  Free,  45  Utah 
505,  146  P  555. 

262-6  Bush  v.  S.,  19  Ariz.  195,  168 
P  508;  Parkhill  v.  Van,  etc.  Co.,  168 
la.  465,  151  NW  506;  Luckhurst  v. 
Shroeder,  183  Mich.  487  149  NW  1009; 
Walters  v.  Ry.,  183  Mich.  549,  149  NW 
1004;  Boone  County  Lumb.  Co.  v.  Nie- 
dermeyer,  186'  Mo.  App.  180,  173  SW 
57;  Daugherty  v.  Stocks,  185  Mo.  App. 
541,  172  SW  616;  S.  v.  Powell,  168  N. 
C.  134,. 83  SE  310;  Rafferty  v.  Davis, 
260  Pa.  563,  103  ^  951. 

[a]  Explanatory  charge  should  be  re- 
CLuested. — In  an  action  against  a  car- 
rier for  wrongful  ejection  and  assauu 
and  battery,  a  charge  that  "if  plaintiff 
refused  to  pay  his  fare,  the  conductor 
had  a  right  to  eject  plaintiff,  using  no 
more  force  than  necessary,  and  you 
could  not  find  for  plaintiff,"  as  ignor- 
ing plaintiff's  right  to  recover  though 
ejection  was  warranted  if  more  force 
was  used  than  necessary,  in  the  ab- 
sence of  a  request  for  an  explanatory 
charge.  Willoughby  v.  Power  Co.,  11 
Ala.  App.  611,  66  S  887. 

[b]  Bequest  that  terms  be  defined. 
In  an  action  for  injuries  to  a  railway 
employe  claimed  to  have  been  due  to 
an  insecure  handhold,  where  the  charge 
failed  to  define  the  word  "secure."  if 
defendant  wanted  it  defined  it  should 
have  offered  a  special  charge.  Galves- 
ton, H.  &  8.  A.  E.  Co.  V.  Eoemer  (Tex. 
Civ.),  173  SW  229. 

262-7  Sanitary  Dist.  of  Chicago  v. 
Munger,  264  111.  256,  106  NE  i85; 
Springer  v.  Fuller,  196  Mich.  628,  168 


103 


Vol.  2 


APPEALS 


NW  973;  Bandals  V.  Paro  (Okl.),  168 
P  216. 

[a]  Failure  to  give  promised  instruc- 
tions is  an  oversight  which  is  waived 
if  not  called  to  court's  attention.  Wil- 
liams V.  Weekley,  100  S.  C.  28,  84  SE 
299. 

262-8  Morrissette  v.  S.  (Ala.  App.), 
75  S  177;  Benson  v.  Pae.  Co.,  177  Cal. 
777,  171  P  948;  Clark  v.  AMenhoven,  26 
Colo.  App.  501,  143  P  267;  Soulier  v. 
Daab,  85  N.  J.  L.  681,  90  A  266;  In  re 
Blondell  Ave.,  180  App.  Div.  430,  167 
NYS  789;  Collier  v.  Gannon,  40  Okl. 
275,  137  P  1179;  Clyde  v.  Co.  (S.  C), 
96  SE  116;  Crosby  v.  Stevens  (Tex. 
Civ.),  184  8W  705,  failure  of  jury  to 
sign. 

263-12  Sovereign  Camp  W.  U.  W. 
V.  Latham,  59  Ind.  App.  290,  107  NE 
749,  751. 

263-14  Jones  v.  Derosset  (Mo. 
App.),  185  SW  239;  Cook  v.  Sargent, 
78  N.  H.  25,  95  A  674;  Porter  v.  Neit- 
ling,  88  N.  J.  L.  735,  97  A  264;  In  re 
Blondell  Ave.,  180  App.  Div.  430,  167 
NYS  789;  Allen  v.  Wildman,  38  Okl. 
652,  134  P  1102;  Weber  v.  Spinning  Co., 
38  E.  I.  309,  95  A  603;  Windedahl  v. 
Harris,  37  S.  D.  7,  156  NW  489;  Messi- 
mer  v.  Nichols  (Tex.  Civ.),  194  SW 
1171;  Broussard  v.  LeBlane  (Tex. 
Civ.),  182  SW  78;  Frankfort  Ins.  Co.  v. 
Milwaukee,  164  Wis.  77,  159  NW  581. 
[a]  Inconsistencies  in  the  findings 
must  be  brought  to  the  court's  atten- 
tion. Wilson  V.  Brass  Co.,  88  Conn.  118, 
89  A  903. 

263-15  Grosser  v.  Grosser,  121  Ark. 
64,  180  SW  337;  Doudell  v.  Shoo,  20 
Cal.  App.  424,  129  P  478;  Hooker,  ete. 
Co.  V.  Hooier,  89  Vt.  383,  95  A  649. 
[a]  That  an  issue  not  pleaded  was 
determined  by  the  referee  cannot  be 
raised  for  the  first  time  on  appeal. 
Price  V.  Davis,  187  Mo.  App.  1,  173  SW 
64. 

264-16  Loudon  Irr.  Canal  &  R.  Co. 
V.  Berthoud,  57  Colo.  374,  140  P  802; 
Sullivan  v.  E.  Co.,  262  111.  317,  104 
NB  707;  In  re  Moore,  113  Me.  195,  93 
A  180;  Federal  Audit  Co.  v.  Sawyer, 
196  Mich.  566,  162  NW  976;  Porboner 
V.  Miller,  161  NYS  306;  McDowell  v. 
Justice,  167  N.  C.  493,  83  SE  803;  Uni- 
ted States  F.  &  G.  Co.  v.  Ballard,  44 
Okl.  807,  145  P  396. 
[aj  Amount  of  judgment. — No  objec- 
tion can  be  raised  for  the  first  time 
on  appeal  that  the  judgment  is  in  ex- 


cess of  the  amount'  claimed.  Swope  V, 
Sherman,  7  Ala.  App.  210,  60  S  474. 
fb]  Order  of  distribution. — Objectioii 
must  be  made  to  an  order  of  distribu- 
tion. It  is  not  sufficient  that  motion 
was  afterward  made  to  set  the  order 
aside.  Pottlitzer  v.  Trust  Co.,  60  Ind. 
App.  45,  108  NE  36. 
[c]  Order  appointing  a  receiver  should 
be  duly  objected  to  below.  MiUikan 
i;.  McAlphin,  181  Ind.  482,  104  NE  855. 
264-19  [a]  Lack  of  opportunity. 
Where  the  party  had  no  opportunity 
to  object  to  omissions  in  a  decree,  he 
may  raise  the  question  on  appeal.  Kuhn 
V.  Glos,  257  111.  289,  100  NE  1003. 
264-20  Cheney  v.  Taber,  221  Mass. 
332,  108  NE  1072;  United  States  F.  & 
G.  Cd.  V.  Ballard,  44  Okl.  807,  145  P 
396. 

265-22  In  re  Blondell  Ave.,  180  App. 
Div.  430,  167  NYS  789. 
[a]  Erroneous  order  vacating  the 
judgment. — Where  the  order  vacating 
the  judgment  erroneously  provided  that 
the  taxed  costs  in  the  action  should  be 
paid  "to  the  clerk,"  and  the  statute 
requires  payment  to  be  made  to  plain- 
tiff, the  error  should  be  made  a  ground 
of  objection.  Guaranteed  Inv.  Co.  «. 
Van  Metre,  158  Wis.  262,  149  NW  30. 
265-23  [a]  An  affidavit  of  merits 
on  a  motion  to  vacate  a  default  judg- 
ment, if  defective,  must  be  objected 
to  below.  Headdings  v.  Gavette,  86 
App.  Div.  592,  83  NYS  1017.  See  also 
vol.  1,  p.  721,  n.  21. 
266-26  Stephens  v.  Conley,  48  Mont. 
352,  138  P  189. 

[aJ  In  Kentucky,  appellant  must 
move  to  set  the  void  judgment  aside, 
before  he  can  appeal  from  the  judg- 
ment. Kentucky  Bonding  Co.  v.  Com., 
178  Ky.  605,  199  SW  807. 
266-27  Cox  v.  S.,  182  Ind.  497,  106 
NE  878;  S.  V.  Stolberg,  128  Minn.  537, 
150  NW  924. 

266-28     Fisher    v.    Wellworth    Mills 
Co.,  133  Minn.  240,  158  NW  239. 
266-30    Byrne  v.  Loan  Co.  (Tex.  Civ. 
App.),  198  SW  600. 
267-31     Adams  Hdw.  Co.  v.  Wimbish 
(Ala.),   78   S  901;   Chumbley  v.  Court- 
ney, 181  la.  482,  164  NW  g'45. 
[aJ    Objections     (1)     to    Instructions 
should    be    seasonably    made.      Consid- 
eration of  them  has  been 'refused  when 
they  were   interposed    after   argument 
(Gonzales  v.  State,  74  Tex.  Gr.  468,  171 
SW   1149);    (2)   after  the  jury  retired 
(Walker  &  Co.  v.  Norris,  10  Ala.  App. 
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515,  63  8  935);  (3)  two  days  after 
judgment  (Moore  v.  Cooper  Mfg.  Co. 
(Tex.  Civ.J,  171  SW  1034);  (4) 
in  a  motion  for  new  trial.  Martinez  v. 
S.,  75  Tex.  Cr.  416,  171  SW  1153. 
267-32  Adamj  Hdw.  Co.  v.  Wimbish 
(Ala.),  78  S  901;  Huntsville  K.  Mills 
t;.  Butner  (Ala.),  76  S  54;  Charlie's 
Transfer  Co.  v.  Leedy  &  Co..  9  Ala. 
App.  652,  64  S  205;  P.  f.  Munday,  280 
111.  32,  117  NE  286;  S.  v.  Little,  174 
N,  C.  793,  94  SE  97;  Walker  v.  Hender- 
son, 109  S.  C.  160,  95  SE  337;  Elswick 
f.  Deskins,  75  W.  Va.  190,  83  SE  283. 
fa]  Objection  properly  overruled 
where  testimony  was  already  received 
without  objection.  T.  L.  Farron  Mer- 
cantile Co.  V.  Davidson  (Ala.),  77  S.  45. 
267-33  Dick  v.  Los  Angeles,  34  Cal. 
App.  724,  168  P  703;  P.  v.  De  Angelli, 
34  Cal.  App.  716,  168  P  699;  Gray  v. 
Ace.  Commission,  34  Cal.  App.  713,  168 
P  702. 

267-39  Wise  v.  Johnson,  14  Ala. 
App.  396,  69  S  986;  Kitchens  v.  Dev. 
Co.,  21  Ga.  App.  396,  94  SE  645;  Teel 
V.  Brown  (Tex.  Civ.),  185  SW  319;  Ins. 
Co.  V.  Hare  (Tex.  Civ.),  180  SW  282. 
faj  First  opportunity  may  be  on  ap- 
peal, etc.  Kuhn  v.  Glos,  257  111.  289, 
lOO  NE  1003;  Pangburn  v.  Motor  Co., 
211  N.  T.  228,  105  NE  423. 
[  b]  ITo  cause  of  action  stated. — WTiile 
the  objection  that  the  complaint  does 
not  state  a  cause  of  action  must  be 
considered  at  any  stage  of  the  case,  it 
will  be  received  with  greater  favor  and 
permitted  a  wider  field  of  opei-ation 
ivhen  made  in  due  time  by  motion  or 
answer  than  when  interposed  after  the 
delay  and, expense  of  a  trial.  Carter 
r.  Butler.  264  Mo.  306,  174  SW  399; 
East  St.  Louis,  I.  &  C.  S.  Co.  v.  Kuhl- 
mann,  238  Mo.  685,  142  SW  253. 
268-40  Akron  Milling  Co.  v.  Leiter, 
57  Ind.  App.  394,  107  ISTB  99. 
fa]  Validity  of  the  contract. — The 
question  of  the  validity  of  the  contract 
sued  upon  may  be  presented  to  the 
court  below  by  an  objection  to  the  ad- 
mission of  the  contract  in  evidence. 
Peters  v.  Brunswick-Balke-Callender 
Coy  6  Ala.  App.  507,  60  S  431. 
[bj  The  premature  bringing  of  suit 
is  sufficiently  objected  to  when  pre- 
sented by  general  demurrer;  in  the  de- 
nials of  the  answer;  in  the  notice  of 
motion  for  a  new  trial;  and  in  the 
specifleations  of  error  in  the  bill  of  ex- 
ceptions. Borger  v.  Ins.  Co.,  24  Cal. 
App.  696,  142  P  115. 


[c]  A  memorandum  of  objections 
must  be  filed  with  the  demurrer.  Gil- 
ford V.  Gifford,  58  Ind.  App.  665,  107 
NE  308. 

268-41  Schraub  v.  TJhr  (Tex.  Civ.), 
198  SW  415. 

[a J  A  motion  to  strike  out  an  item 
improperly  allowed  in  an  accounting 
should  be  made,  otherwise  the  error 
will  not  be  reviewed.  Ehees  v.  Coe,  91 
Kan.  493,  138  P  576. 
[_bj  SecLuest  to  instruct  jury. — Objec- 
tion that  evidence  admitted  for  a  par- 
ticular purpose  may  have  been  applied 
by  the  jury  to  the  substance  of  the 
case,  is  not  available  on  appeal  where 
the  court  was  not  requested  to  instruct 
the  jury  upon  the  point.  Templer  v. 
Lee,  55  Ind.  App.  433,  103  NE  1090. 
[c]  A  motion  to  suppress  a  deposition 
is  not  the  proper  method  of  present- 
ing the  question  as  to  proof  of  serv- 
ing notice  of  taking  thereof.  Cohen 
V.  Eeichman,  55  Ind.  App.  164,  102  NE 
284. 

268-42  Southern  R.  Co.  v.  Propst 
(Ala.  App.),  76  S  470. 
[a]  Where  on  cross-examination  the 
incompetency  of  witness  is  disclosed 
there  must  be  a  request  to  strike  out 
his  testimony,  in  order'  to  base  a_  com- 
plaint on  appeal.  Sehwanenfeldt  v.  B. 
Co.,  187  Mo.  App.  588,  174  SW  143. 
268-43  Birmingham  Ey.,  L.  &  P.  Co. 
V.  Saxon,  179  Ala.  136,  59  S  584;  Pruitt 
V.  S.  (Ala.  App.),  77  S  916;  Louisville, 
etc.  Co.  V.  Lottich,  59  Ind.  App.  426, 
106  NE  903;  Healey  v.  Mach.  Co.,  216 
Mass.  75,  102  NE  944;  Elvers  v.  Rich- 
ards, 213  Mass.  515,  100  NE  745;  Mc- 
Kennan  v.  Omaha  E.  Co.,  97  Neb.  281, 
149  NW  826;  Littieri  v.  Freda,  241  Pa. 
21,  §8  A  82. 

268-44  Young  v.  Irr.  Co.,  24  Cal. 
App.  286,  141  P  29. 
[a]  Motion  must  be  specific. — "A  gen- 
eral motion  for  nonsuit,  that  plaintiff 
has  not  proved  a  cause  of  action  is 
without  force  on  appeal^  unless  some 
particular  defect  is  pointed  out,  or 
unless  the  defect  actually  existing  is 
such  that  the  omission  could  not  have 
Taeen  supplied,  if  attention  had  been 
called  to  it."  Troy  Automobile  Ex- 
change V.  Ins.  Co.,  164  App.  Div.  761, 
149  NYS  978. 

269-47  [a]  Form  of  objection  some- 
times unimportant. — If  a  plea  is  bad, 
it  is  unimportant  that  objection  to  it 
was  raised  below  by  motion  to  strike 
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instead  of  by  demurrer.  Cain  v.  Os- 
ier, 168  la.  59,  150  NW  17. 
270-52  Denson  v.  Acker  (Ala.),  78 
S  76;  S.  V.  Dillard,  196  Ala.  539,  72  S 
56;  Beatty  v.  Palmer,  196  Ala.  67,  71  S 
422;  Eussell  v.  Bush,  196  Ala.  309,  71 
S  397;  Eminent  H.  C.  W.  v.  Gallant, 
194  Ala.  680,  69  S  884;  Gougar  v. 
Specialty  Co.,  26  Colo.  App.  8,  141  P 
511;  McKee  v.  J.  E.  Hurst  &  Co.,  21 
Ga.  App.  571,  94  SE  886;  Callaway  v. 
Pearson,  21  Ga.  App.  565,  94  SE  817; 
McCarty  v.  Williams,  68  Ind.  App.  440, 
108  NE  370;  Euler  v.  Euler,  55  Ind. 
App.  547,  102  NE  856;  Hall  v.  Grand 
^lodge  I.  O.  O.  ¥.,  55  Ind.  App.  324, 
103  NE  854;  S.  v.  Brooks,  181  la.  874, 
165  NW  194;  Jewell  v.  Cecil,  177  Ky. 
822,  198  SW  199;  Boone  County  Lumb. 
Co.  V.  Niedermeyer,  187  Mo.  App.  180, 
173  SW  57;  King  County  v.  Martin 
(Tex.  Civ.),  173  SW  960;  Pecos  &  N.  T. 
By.  Co.  V.  Grundy  (Tex.  Civ.),  171  SW 
318;  Shepherd  v.  B.  Co.,  45  Utah  295, 
145  P  296;  Gay  v.  Gay,  74  W.  Va.  800, 
83  SE  75. 

270-53  Havlicek  v.  S.,  101  Neb.  782, 
165  NW  251;  Eaton  v.  Klein  (Tex. 
Civ.),  174  SW  331. 

270-54  Peoples  S.  Bank  v.  Jordan 
(Ala.),  76  S  442;  Bussell  v.  Bush,  196 
Ala.  309,  71  S  397j  Bullock  v.  Mason, 
194  Ala.  663,  69  S  882;  Deslandes  v. 
Scales,  187  Ala.  25,  65  S  393;  Devine  v. 
Delano,  272  111.  166,  111  NE  742;  By- 
ley-W.  Groe.  Co.  v.  B.  Co.  (Mo.  App.) 
184  SW  915;  Wightman  v.  Campbell, 
217  N.  T.  479,  112  NE  184;  Barnes  v. 
Bank,  52  Okl.  150,  152  P  8Zi;  Ellis  v. 
Abbott,  69  Or.  234,  138  P  488;  Mendiola 
V.  Gonzales  (Tex.  Civ.),  185  SW  389; 
Pettes'  Admr.  v.  Slate  Co.,  90  Vt.  87, 
96  A  596;  Patterson  v.  M.  W.  of  A., 
89  Vt.  305,  95  A  692;  McKinney  v. 
McKinney,  77  W.  Va.  58,  87  SE  928; 
Angrist  v.  Burk,  77  W.  Va.  192,  87  SB 
74. 

[a]  Defective  deed. — Objections  to  the 
admission  of  a  deed  in  evidence  must 
point  out  the  defect  in  the  deed.  This 
rule  does  not,  apply  in  a  suit  to  quiet 
title,  to  land  where  the  deed  in  ques- 
tion does  not  purport  to  convey  the 
land.  House  v.  Grable,  25  Colo.  App. 
405,  138  P.  1012. 

fb]'  Mere  objection  on  ground  of  vari- 
ance will  not  suffice.  The  party  must 
further  show  ttat  he  is  not  prepared 
to  meet  the  evidence.  Louisville  &  S. 
I.  Tract.  Co.  v.  Lloyd,  58  Ind.  App. 
39,  105'  NE  519. 


[c]  Objection  to  admlsiou  of  evidence 

must  assert  reason,  and  if  inapt,  re- 
ception cannot  be  complained  of.  Au- 
trey  v.  S.,  190  Ala.  10,  67  S  237. 

[d]  Reason  apparent. — When,  how- 
ever, it  is  apparent  that  the  objection 
presents  but  one  question'  the  reason 
for  the  rule  and  the  rule  itself  ceases 
to  apply.  Eaton  v.  Klein  (Tex.  Civ.), 
174  SW  331. 

270-55  Bose  v.  U.  S.,  240  Fed.  685, 
153  CCA  483;  Hodges  v.  Hodges  (Ala.)., 
77  S  741;  Birmingham  By.,  L.  &  P.  Co. 
V.  Saxon,  179.  Ala.  136,  59  S  584;  Eck- 
man  v.  Punderburg  183  Ind.  208,  108 
NE  577;  Clokey  v.  8.,  182  Ind.  589,  107 
NE  273;  Marietta  Glass  Mfg.  Co.  v. 
Pruitt,  180  Ind.  434,  102  NE  369;  Pin- 
der  V.  Wickstrom,  80  Or.  118,  156  P 
583;  St.  Alban's  Granite  Co.  v.  Elwell 
&  Co.,  88  Vt.  479,  92  A  974;  Garrison 
V.  Pub.  Co.  (Vt.),  92  A  590. 
270-56  Southern  Pac.  Co.  v.  Stewart, 
233  Fed.  956,  147  CCA  630;  Josephs  «. 
Briant,  115  Ari.  538,  172  SW  1002, 
AnnCas  1916E,,  741;  Pine  Bluff  &  A.  B. 
Co.  V.  Washington,  116  Ark.  179,  172 
SW  872;  Chunn  v.  Ins.  Co.,  115  Ark. 
555,  172  SW  837;  Cummings  v.  Lob- 
sitz,  42  Okl.  704,  142  P  993;  Gay  v. 
Gay,  74  W.  Va.  800,  83  SE  75. 
[a]  A  specific  objection  to  an  erro-  ' 
neous  instruction  may  consist  of  a  re- 
quest to  give  a  correct  instruction  on 
the  point  involved.  Wrape  Co.  v.  Bar- 
rentine,  129  Ark.  Ill,  195  SW  27. 
270-57'  Merritt  v.  Wyatt,  184  Ala. 
262,  63  S  962;  Swindall  v.  Ford,  184 
Ala.  137,  63  S  651;  Title  .  Ins.  &  T. 
Co.  V.  Develop.  Co.,  171  Cal.  227,  152 
P  564;  Bloomington  v.  Bank  (Ind. 
App.),  105  NE  575;  Armstrong  «.  Stair, 
217  Mass.  534,  105  NE  442;  Congrega- 
tion Ohab  Shalom  v.  Hathaway,  216 
Mass.  539,  104  NE  379;  Sanders  v.  E. 
Co.,  77  N.  H.  381,  92  A  546;  Gilbert 
V.  Johnson,  169  App.  Div.  840,  155  NYS 
687;  Benn  v.  E.  Co.,  170  N.  C.  128,  86 
SE  964;  Kipros  v.  By.  Co.,  45  Utah 
389,  146  P  292;  In  re  Martin's  Will 
(Vt.),  104  A  100;  Burlington  Paper 
Stock  Co.  V.  Diamond,  88  Vt.  160,  92 
A  19;  Avant  v.  Cook,  118  Va.  1,  86  SE 
903. 

271-58  -Morton  v.  Clark,  10  Ala. 
App.  439,  65  S  408;  S.  v.  New,  280  111. 
393,  117  NE  597;  Oak  Park  v.  Swi- 
gart,  266  111.  60,  107  NE  158;  Mitch- 
ell V.  Beck,  178  la.  786,  156  NW  428, 
160    NW    232;    Plath   v.   Brunken,   102 
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Neb.  467,  167  NW  567;  Woleott  v.  Mon- 
geon,  88  Vt.  361,  92  A  457. 
271-59  Terra  Ceia  Estates  v.  Taylor, 
68  Fla.  261,  67  S  169;  Lichtenstein  v. 
Furniture  Co.,  272  111.  191,  111  NE  729; 
Cumminga  v.  R.  E.,  35  Me.  478;  Carter 
V.  Thompson,  15  Me.  464;  Brownsville 
V.  Tumlinson  (Tex.  Civ.),  179  SW  1107, 
refusal  to  rule. 

271-60  Prince  v.  Prince,  194  Ala. 
455,  69  S  906;  Sanders  v.  Worthen  Co., 
122  Ark.  104,  182  SW  549;  In  re  Work- 
man's Est.,  174  la.  222,  156  NW  438; 
Phelps  V.  Linnan,  174  la.  138,  156 
NW  294;.  Ferguson  v.  Grand  Lodge,  174 
la.  61,  156  NW  176;  S.  v.  Heavener, 
168  N.  C.  156,  83  SB  732. 
271-61  Grafton  v.  Delano,  175  la. 
483,  154  NW  1009;  Elliott  v.  Page,  98 
S.  C.  4O0,  82  SE  620;  Overton  v.  Colored 
Knights  of  Pythias  (Tex.  Civ.),  173 
SW  472. 

272-65  Ogden  '  v.  Aspinwall,  220 
Mass.  100,  107  NE  448. 
[a]  An  "objection"  is  not  an  "ex- 
ception;" consequently  the  appellate 
court  will  disregard  a  bill  of  excep- 
tions where  the  defendants  "objected" 
to  portions  of  the  charge  and  to  the 
refusal  of  the  presiding  judge  to  give 
the  rulings  asked.  Ogden  v.  Aspinwall, 
220  Mass.  100,  107  NE  448. 
272-67  In  re  Moore,  113  Me.  195, 
93  A  180. 

272-68  Bosselman  v.  V.  S.,  239  Fed. 
82,  152  CCA  132;  Maxwell  v.  Realty 
Co.,  218  Fed.  457,  144  CCA  255;  Heard 
v.  MeCabe,  130  Ark.  185,  196  SW  917; 
St.  Louis  S.  W.  R.  Co.  v.  Aydelott,  128 
Ark.  479,  194  SW  873;  Clark  v.  Harper, 
20  Ga.  App.  817,  93  SE  539;  Cooley  v. 
Jones,  etc.  Mfg.  Co.,  15  Ga.  App.  778, 
'84  SE  232;  Law  v.  Elevator  Co.,  281 
111.  143,  117  NE  435;  Chicago  v.  Lord, 
279  111.  582,  117  NE  52;  Johnson  v. 
Bank  (Ind.  App.),  117  NE  676;  Auf- 
dersheide  v.  Howard  (Ind.  App.),  117 
NE  212;  Guth  Piano  Co.  v.  Adams,  114 
Me.  390,  96  A  722;  Orpin  v.  Morrison, 
230  Mass.  529,  120  NE  183;  Scott  v. 
Zinc,  L.   &   S.   Co.,   187  Mo.   App.   344, 

173  SW  23;  S.  V.  Fish,  90  N.  J.  L.  17, 
100  A  181;  P.  V.  Journal  Co.,  213  N. 
Y.  1,  106   NE   759;    Bailey   v.  Justice, 

174  N.  C.  753,  94  SE  518;  Needham  v. 
B.  Co.,  171  N.  C.  765,  88  SE  511;  Coon 
V.  E.  Co.,  171  N.  C.  759,  88  SE  510; 
Harris  v.  Newcombe,  56  Okl.  741,  156 
P  666;  Strahan  v.  Mfg.  Co.,  55  Okl.  444, 
154  P  1128;  Lawless  v.  Eaddis,  36  Okl. 
«16,  129  P  711;  Nelson  v.  Timber  Co., 


66  Or.  570,  133  P  1167,  135  P  169;  P. 
V.  Carrasquillo,  22  P.  R.  127;  Sikorski 
V.  E.  Co.,  260  Pa.  243,  103  A  618;  Salis- 
Isury  V.  Crudale  (R.  I),  102  A  731; 
Cole  V.  Reiley,  35  S.  D.  50,  150  NW 
299;  Kelly  v.  Collins  (Tex.  Civ.),  198 
SW  396;  St.  Louis  Southwestern  R. 
Co.  V.  Moore  (Tex.  Civ.),  173  SW  904; 
Trabue  v.  Bank  (Tex.  App.),  173  SW 
612;  Denton  v.  English  (Tex.  Civ.), 
171  SW  248;  White's  Admx.  v.  E.  Co., 
87  Vt.  330,  89  A  618;  G.  Ober  &  Sons 
Co.  V.  Wm.  G.  Smith,  122  Va.  311,  94 
SE  787;  Progress  Blue  Ribbon  Farms 
V.  George,  167  Wis.  228,  167  NW  253. 

[a]  Bigat  to  except  is  purely  statu- 
tory.—In  re  Moore,  113  Me.,  195,  93 
A  180;  S.  V.  Martel,  103  Me.  63,  68  A 
454. 

[b]  Different  rule  by  statute  in  homi- 
cide. People  V.  Tomlins,  213  N.  Y. 
240,  107  NE  496,  LRA  1916C,  916. 
273-69  Stultz  V.  Cousins,  242  Fed. 
794,  155  CCA  382;  Clokey  v.  S.,  182 
Ind.  589,  107  NE  273;  P  v.  Journal 
Co.,  213  N.  Y.  1,  106  NE  759;  Martin 
V.  Vinson,  174  N.  C.  131,  93  SE  457; 
Olson  V.  Saxton,  86  Or.  670,  169  P  119. 

[a]  Belief  may  be  granted  by  appel- 
late court  for  failure  to  file  exception. 
P.  V.  Journal  Co.,  213  N.  Y.  1,  106  NE 
759. 

[b]  Interpretation  of  the  rule. — The 
rule  that  on  appeal  from  a  judgment  in 
a  civil  action  only  questions  of  law 
can  be  considered  and  that  those  ques- 
tions must  be  presented  by  exceptions, 
must  be  interpreted  in  the  light  of  rea- 
son, and  is  subject  to  certain  inherent 
limitations,  and  it  has  no  application 
where  there  is  no  opportunity  for  the 
taking  of  ah  exception.  Pangburn  i/. 
Motor  Co.,  211  N.  Y.  228,  105  NE  423. 
273-70  P.  V.  Willett,  164  App.  Div. 
1,  149  NYS.348;  Grissom  v.  Beidle- 
man,  35  Okl.  343,  129  P  853;  Wright  v. 
S.  (Tex.  Cr.),  204  SW  767;  Reeves  v. 
Avina  (Tex.  Civ.),  201  SW  729;  Prog- 
ress Blue  Ribbon  Farms  v.  George,  167 
Wis.  228,  167  NW  253. 

[a]  A  fundamental  error  in  instruct- 
ing a  verdict  for  defendant  where  the 
admitted  and  proven  facts  show  plain- 
tiff entitled  to  a  verdict,  need  not  be 
assigned.  Neville  v.  Miller  (Tex.  Civ.), 
171  SW  1109. 

274-74  Illinois  Surety  Co.  v.  S.,  55 
Ind.  App.  31,  103  NE  363;  Pullen  V. 
Eugene,  77  Or.  320,  146  P  822;  Santos 
V.  Eivera,  28  P.  I.  513;  Opiela  v.  Manka 
(Tex.  Civ.),  182  SW  1166. 
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[a]  A  ruling  sustaining  a  demurrer 
to  a  plea  in  abatement  need  not  be  ex- 
cepted to.  S.  V.  Wetzel,  75  W.  Va.  7, 
83  SE  68. 

275-75  Hicks  v.  Revels,  142  Ga.  524, 
83  SE  115;  West  v.  Atlanta  Loan  & 
Saving  Co.  (Ga.  App.),  95  SE  721. 
276-82  Garnett  v.  Mfg.  Co.,  185 
Ala.  326,  64  S  559;  Bixby  v.  Sioux  City 
(la.),  164  NW  641;  Rankin  v.  Smith, 
174  la.  537,  156  NW  756. 
276-83  Morton  i-.  Clark,  10  Ala. 
App.  439,  65  S  408;  Pitela  v.  Roublicek, 
97  Neb.  561  150  NW  813.  See  Lusk 
V.  Register  Co.  (Ala.),  79  S  16. 
[a]  An  improper  joinder  of  counts, 
based  on  the  federal  and  the  state 
employers'  liability  act  will  not  be 
considered  on  appeal  in  the  absence  of 
an  exception  to  the  motion  to  strike 
out  one  of  them.  Atlantic  Coast  Line 
R.  Co.  V.  Jones,  9  Ala.  App.  499,  63  S 
653. 

277-85  Southern  R.  Co.  v.  Brewster, 
9  Ala.  App.  597,  63  S  790;  Abromatis 
V.  Amos,  127  Md.  394,  96  A  554;  Tan- 
sey  V.  Tedesco  (N.  J.  L.),  107  A  419; 
Peck  V.  Murphy  (Tex.  CiV.),  184  SW 
542. 

277-90  S.  V.  Preuett,  142  La.  720, 
77  S  514;  Ortiz  v.  S.,  76  Tex.  Cr.  191, 
173  SW  300. 

277-91  Strong  v.  Harwell  (Tex. 
Civ.),  185  SW  676;  Moapa  Garden  Co. 
V.  E.  Co.,  45  Utah  141,  143  P  218. 
[a]  Exception  to  refusal  of  nonsuit 
is  not  necessary  where  trial  has  re- 
sulted in  a  verdict  for  plaintiff  and 
defendant  has  excepted  to  the  verdict 
on  ground  of  no  evidence  to  support  it, 
because  the  latter  raises  the  question 
more  adequately  than  the  exception  to 
the  overruling  of  a  motion  for  nonsuit. 
Henderson  v.  Guano  Co.,  15  Ga.  App. 
69,  82  SE  588. 

277-92  Winfield  v.  McCaslin,  186 
Ind.  307,  116  NE  298. 
277-93  [a]  A  party  who  has  not 
yet  appeared  when  the  receiver  is  ap- 
pointed need  not  reserve  an  exception 
to  the  order  making  the  appointment. 
Ryder  r.  Shea,  183  Ind.  15,  108  NE  104. 
278-96  Rosenbush  v.  Ins.  Co.,  227 
Mass.  41,  116  NE  396. 
278-97  King  v.  Robinson,  5  Ala. 
App.  431,  59  S  371;  Stoner-McCray 
Sys.  V.  Oil  Co.,  176  la.  630,  156  NW 
683;  S.  V.  Summers,  173  N.  C.  775,  92 
SE  328;  Gaat  v.  Barnes,  44  Okl.  107, 
143  P  856. 


fa]  Right  to  examine  jurors. — Erro- 
neously denying  counsel 's  right  to  ex- 
amine a  juror  may  in  Connecticut  be 
reviewed  without  exceptions.  Zalewski 
V.  Mfg.  Co.,  89  Conn.  46,  92  A  682. 

[b]  That  the  court  confused  the  is- 
sues cannot  be  urged  on  appeal  where 
the  error  was  not  preserved  by  excep- 
tion. Newton's  Admx.  v.  Sprinkler 
Co.,  87  Vt.  546,  90  A  583. 

[c]  The  method  adopted  by  trial 
judge  in  inquiring  into  the  misconduct 
of  the  jury  cannot  be  urged  as  error 
on  appeal  unless  proper  exceptions  was 
taken  thereto.  Beckley  «.  Alexander, 
77  N.  H.  255,  90  A  878. 

[d]  Excusing  jurors. — White  v.  S. 
(Ala.),  78  S  449. 

278-98  Chambers  v.  U.  S.,  237  Fed. 
513,  150  CCA  395;  Hamilton,  Harris 
&  Co.  V.  Larrimer,  183  Ind.  429,  105 
NE  43;  Tucker  v.  Eastridge,  51  Ind. 
App.  632,  lOO  NE  113;  Spencer  v.  John- 
son, 185  Mich.  85,  151  NW  684;  Sperry 
V.  Hurd,  267  Mo.  628,  185  SW  170;  8. 
V.  Jackson  (Mo.  App.),  194  SW  1078; 
Knock  V.  R.  Co.,  38  Nev.  143,  145  P 
939;  Midland  Val.  R.  Co.  ».  Larson,  41 
Okl.  360,  138  P  173;  Johnson  v.  S.,  75 
Tex.  Cr.  662,  171  SW  1128. 

[a]  Objecting  party  must  move  to 
take  the  case  from  jury  where  his  ob- 
jection has  been  sustained  to  improper 
argument  of  counsel  to  jury,  if  he 
wishes  to  have  counsel 's  misconduct  re- 
viewed on  appeal.  Fadden  v.  McKin- 
ney,  87  Vt.  316,  89  A  351. 

[b]  Improper  remarks  of  counseL — Ex- 
ception should  be  made  to  improper  re- 
marks of  counsel  or  else  request  should 
be  made  that  the  jury  be  instructed  to 
disregard  them.  Midland  Val.  R.  Co. 
V.  Larson,  41  Okl.  360,  138  P  173. 
278-99  Bishop  v.  Newman's  Exr., 
168  Ky.  238,  182  SW  165. 

[a]  That  jury  took  the  pleadings  into 
the  jury  room  is  an  objection  that  can- 
not be  raised  for  the  first  time  on  ap- 
peal. Oklahoma  Fire  Ins.  Co.  r.  Mun- 
del,  42  Okl.  270,  141  P  415. 
278-1  Jones  v.  White,  189  Ala.  622, 
66  S  605;  Illinois  Cent.  R.  Co.  v.  Rob- 
inson, 189  Ala.  523,  66  S  519;  Hamilton 
V.  Leon  (la.),  164  NW  633;  Koslone  t). 
Dittmeier  (Mo.  App.),  203  SW  499; 
Ford  V.  Perry  (Okl.),  168  P  221;  Lit- 
tieri  v.  Freda,  241  Pa.  21,  88  A  82; 
'First  Sta>e  Bank  r.  Knox  (Tex.  Civ.), 
173  SW  894. 

279-2  Nashville,  C.  &  St.  L.  R.  Co. 
V.  Hinds,  9  Ala.  App.  534,  60  S  409; 
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Harris  v.  Hipsley,  122  Md.  418,  89  A 
852;  Terebee  v.  Berry,  168  N.  C.  281, 
84  SE  262;  EhoiuB  Mill.  Co.  v.  B»nk, 
40  Okl.  131  136  P  1095;  Windedahl  v. 
Harris,  37  S.  D.  7,  156  NW  489;  New- 
ton V.  Sprinkler  Co.,  8S  Vt.  487,  92  A 
831. 

[a]  Exception  to  part  of  evidence  ad- 
mitted is  sufficient.  Machesney  v.  E. 
Co.,  252  Pa.  225,  97  A  39/. 

[b]  Non-responsive  answers  must  be 
excepted  to.  Peyton  v.  Shoe  Co.,  167 
N.  C.  280,  S3  SE  487. 

[e]  Where  court  rules  conditionally  on 
the  admission  of  eTidence,  it  being  sub- 
ject to  a  subsequent  motion  to  exclude, 
and  there  is  an  exception  to  such  rul- 
ing, and  thereafter  the  court  allows  the 
evidence  to  stand  and  there  is  no  ex- 
ception reserved  to  the  admission,  the 
ruling  is  not  reviewable  on  appeal.  Bal- 
lard V.  Bank,  187  Ala.  335,  65  S  356. 
279-3  Lookout  Fuel  Co.  v.  Phillips, 
11  Ala.  App.  657,  66  S  946;  Cooley  v. 
Mfg.  Co.,  15  Ga.  App.  778,  84  SE  232. 
See  Bk.  of  Gumming  v.  Bk.,  147  Ga. 
517,"  94  SE  1012. 

279-4  Wilson  v.  Bridgforth,  108 
Miss.  199,  66  S  524,  See  Bartley  v.  E. 
Co.,  81  W.  Va.  795,  95  SE  443. 
[a]  Limitation  on  the  purposes  for 
which  the  evidence  may  be  used,  must 
be  requested.  Elliott  v.  E.  Co.,  166  N. 
C.  481,  82  SE  853. 

279-7  Blake  v.  E.  Co.,  263  111.  471, 
105  NE  323;  S.  c  Brown  (S.  D.),  167 
NW  400. 

2S0-9  Security  Nat.  Bk.  v.  Bank,  241 
Fed.  1,  154  CCA  1;  Sturtevant  Co.  v. 
Mills,  171  N.  C.  119,  87  SE  992.  But 
see  Conrow  v.  Huffine,  48  Mont.  437, 
138  P  1094. 

280-10  Bledsoe  v.  S.,  130  Ark.  122, 
197  SW  17. 

280-11  Denison  v.  McNorton,  228 
Fed.  401,  142  CCA  631;  Alabama  T.  E. 
Co.  V.  Benns,  189  Ala.  590,  66  S  589; 
Pryor  v.  S.,  186  Ala.  27,  65  S  331;  Wise, 
Boles  &  Bowdoin  v.  Fuller,  11  Ala.  App. 
427,  66  S  827;  Anderson  v.  Anniston 
Elec.  &  G.  Co.,  11  Ala.  App.  660  66  S 
925;  Eoss  v.  S.  (Ala.  App.),  78  S  309; 
Kent  V.  Cobb,  24  Colo.  App.  264,  133  P 
424;  Gilling  v.  Held,  181  la.  926,  165 
NW  174;  Lazarette  v.  Coal  Co.  (la.), 
164  NW  615;  Schultz  v.  Starr,  180  la. 
1319,  164  NW  163;  S.  v.  Nott,  168  la. 
617,  149  NW  79;  Ingram  e.  E.  Co.,  134 
La.  377,  64  S  146;  F.  W.  Stock  v.Snell, 
226  Mass.  499,  116  NE  263;  O'Hare  v. 
Gloag,  221  Mass.  24,  108  NE  566;  Scott 


V.  Zinc,  L.  &  S.  Co.,  187  Mo.  App.  344, 
173  SW  23;  De  Saniro  v.  Light  &  W. 
Co.,  48  Mont.  226,  136  P  711;  Wilson 
V.  R.  Co.,  99  N»b.  693,  157  NW  626; 
Brigga  v.  R.  Co.,  91  N.  J.  L.  1,  102  A 
382;  Murray  Co.  v.  Palmer  55  Okl. 
480,  154  P  1137;  Young  f.  E.  Co.,  44 
Okl.  611,  145  P  1118;  Gast  v.  Barnes, 
44  Okl.  107,  143  P  856;  Shuler  v.  Hall, 
42  Okl.  325,  141  P  280;  Shuler  v.  Col- 
lins, 40  Okl.  126,  136  P  752;  Weiss  v. 
Eys.  Co.,  242  Pa.  506,  89  A  586;  Ziser- 
man  v.  Transit  Co.,  241  Pa.  13,  88  A 
80;  Hanna  v.  Clarke  (E.  I.),  100  A 
886;  S.  V.  Uren,  39  S.  D.  15,  162  NW 
745;  Bega  v.  S.,  81  Tex.  Cr.  635,  197 
SW  1109;  St.  Louis,  etc.  E.  Co.  v.  Bags- 
dale  Co.  (Tex.  Civ.),  185  SW  654  (sub- 
stantial compliance);  Galveston,  etc. 
E.  Co.  V.  Watts  (Tex.  Civ.),  182  SW 
412;  Franklin  v.  E.  Co.  (Tex.  Civ.),  174 
SW  333;  Galveston,  H.  &  S.  A.  E.  Co. 
V.  Patterson  (Tex.  Civ.),  173  SW  273; 
Horton  v.  E.  B.  (Tex.  Civ.),  171  SW 
1023;  Gulf  T.  &  W.  E.  Co.  v.  Dickey 
(Tex.  Civ.),  171  SW  1097;  Henderson 
&  Grant  v.  Gilbert  (Tex.  Civ.),  171  SW 
304;  Dimmick,!/.  Fuel  Co.,  49  Utah  430, 
164  P  872;  Boyd  v.  E.  Co.,  45  Utali 
449,  146  P  282;  Stacy  v.  Dolan,  88  Vt. 
369,  92  A  453,  AnnCas  1917A,  650.  See 
4  Standard  Proc.  316,  n.  84,  and  sup- 
plement thereto. 

[a]  Peremptory  Instructions.  —  There 
is  some  uncertainty  in  Texas  as  to  the 
application  of  this  rule  to  peremptory 
instructions.  That  no  exceptions  need 
be  taken  to  peremptory  instructions, 
see  Henderson  v.  Gilbert  (Tex.  Civ.), 
171  SW  304;  Owens  v.  Gorsicana,  etc. 
Co.  (Tex.  Civ.),  169  SW  192.  But  for 
eases  apparently  holding  otherwise, 
see  Needham  v.  Cooney  (Tex.  Civ.),  173 
SW  979;  Eailway  Co.  v.  Wheat  (Tex. 
Civ.),  173  SW  974;  Case  v.  Folsom 
(Tex.  Civ.),  170  SW  1066;  Eailway  Co. 
V.  Feldman  (Tex.  Civ.),  170  SW  133. 

[b]  Error  first  discovered  on  appeal. 
Where,  in  an  action  on  a  contract,  the 
court  omits  to  charge  the  conceded  fact 
that  defendant  had  paid  plaintiff  a 
small  sum  on  the  contract,  and  the 
error  is  not  discovered  until  after  the 
argument  in  the  appellate  court  the 
error  will  not  be  ground  for  reversal, 
but  a  remittitur  will  be  ordered  and  the 
judgment  affirmed.  Moden  v.  Super- 
intendents of  Poor,  183  Mich.  120,  149 
NW  1064. 

[c]  An  error  in  the  instructions  may 
be  saved  by  proper  exception  taken  to 


109 


Vol.  2 


APPEALS 


the  same  error  in  rulings  on  the  evi- 
dence. Ginzler  v.  Birmingham,  6  Ala. 
App.  666,  60  S  976. 

280-ia  S.  V.  Williams,  168  N.  C.  191, 
83  SE  714;  Miller  v.  Tel.  Co.,  167  N.  C. 
315,  83  SE  482;  Hornthal  v.  E.  Co.,  167 
N.  C.  627,  82  SE  830;'  Ellison  v.  Tel. 
Co.,  163  N.  C.  5,  79  SE  277;  Young  v. 
Missouri,  O.  &  G.  E.  Co.,  44  Okl.  611, 
145  P  1118;  Clark  v.  Hosier,  35  S.  D. 
54,  150  NW  475;  Bennett  v.  Canal  Co. 
(Tex.  Civ.),  182  SW  713. 

[a]  Instructions  become  the  law  of 
the  case  when  not  excepted  to.  Clark 
V.  Mosier,  35  S.  D.  54,  150  NW  47b. 
2SO-13  Jordan  v.  Smith,  185  Ala. 
C91,  64  S  317;  MeLellan  v.  Fuller,  220 
Mass.  494,  108  NE  180;  Quinn  v.  Mfg. 
Co.,  128  Minn.  270,  150  NW  919;  Eade- 
macher  v.  Mfg.  Co.,  127  Minn.  172,  149 
NW  24;  Ford  v.  Wanamaker,  165  App. 
Div.  284,  150  NYS  795;  Washington  H. 
Exch.  V.  E.  Co.,  171  N.  C.  65,  87  SE 
941. 

[a]  Exception  describing  subject 
matter  or  beginning  of  oral  charge  is 
insuflSeient.  Ex  parte  Cowart  (Ala.), 
77  S  349. 

2S1-14  Given  v.  Johnson,  213  Mass. 
251,  100  NE  369;  Miller  v.  Tel.  Co., 
167  N.  C.  315,  83  SE  482;  Grand  v. 
Whitmore  (Tex.  Civ.),  185  SW  347; 
James  v.  Golson  (Tpx.  Civ.),  174  SW 
688. 

281-15  Finn  v.  S.,  127  Ark.  204,  191 
SW  899;  Threadgill  v.  S.  (Fla.),  "7  S. 
880;  Dawson,  etc.  Pecan  Co.  v.  Fertil- 
izer Co.,  19  Ga.  App.  42,  90  SE  984; 
Interstate  Finance  Corp.  v.  Jewelry  Co., 
280  III.  116,-117  NE  440;  Erisman  v. 
E.  Co.,  180  la.  759,  163  NW  627;  Awe 
V.  Gadd  179  la.  520,  161  NW  671; 
Louisville  &  N.  E.  Co.  v.  McCoy,  177 
Ky.  415,  197  SW  801;  Allcock  v.  All- 
cock,  174  Ky.  065,  192  SW  853;  High- 
land Park  r.  Beker,  173  Ky.  206,  190 
SW  706;  Herlihy  v.  E.  Co.,  227  Mass. 
168,  116  NE  546;  Town  v.  Lupkin,  114 
Miss.  693,  75  S  546;  Highfill  v.  City 
(Mo.),  189  SW  801;  In  re  Hamilton 
(App.  Div.),  171  NYS  33;  Wooten  v. 
Grand  U.  O.  of  O.  F.,  176  N.  C.  52,  96 
SE  654;  America  Potato  Co.  v.  Jean- 
ette  Bros.  Co.,  174  N.  C.  236,  93  SE 
795;  Ford  Motor  Co.  v.  Livesay  (Okl.), 
160  P  901;  Farmers'  Nat.  Bank  v. 
Hartoon  (Okl.),  159  P  844;  Guimarin 
v.  Trust  Co.,  106  S.  C.  37,  90  SE  319. 
281-16  Pine  Bluff  &  A.  E.  E.  Co.  v. 
Washington,  116  Ark(.  179,  172  SW 
872;  Pulliam  v.  Adams,  142  Ga.  523,  83 


SE  121;  Barefoot  v.  Lee,  168  N.  C.  89, 
83  SE  247;  Way  v.  Theater  Co.,  79 
Wash.  275,  140  P  320. 

[a]  General  exception  illustrated. — An 
exception  to  part  of  a  charge  as  a 
whole  "and  to  each  sentence  thereof 
separately  and  severally"  is  a  general 
exception,  and  is  not  to  any  particular 
part,  the  charge  not  being  wholly  bad. 
Hall  u.  S.,  11  Ala.  App.  95,  65  S  427. 

[b]  Exception  to  part  of  a  charge 
containing  several  propositions  of  law, 
one  of  which  is  correct,  fails.  Queleh 
f.  Futch,  175  N.  C.  694,  94  SB  71?. 
281-17  Zalewski  v.  Mfg.  Co.,  89 
Conn.  46,  92  A  682;  Eohmer  v.  Labo, 
191  Mich.  55,  157  NW  406. 
281-18  Watson  v.  Min.  Co.,  79 
Wash.  383,  140  P  317. 

282-21  Snyder  v.  Ins.  Co.  (Mo. 
App.),  196  SW  1022;  First  State  Bk. 
V.  Braden,  39  S.  D.  53,  162  NW  929; 
Yarbrough  v.  Pellissier,  83  Wash.  ■  49, 
145  P  81. 

[a]  New  trial. — The  denial  of  a  mo- 
tion for  a  new  trial  must  be  excepted 
to.  Henry  v.  Spitler,  67  Fla.  146,  64  S 
745. 

282-22  West  Texas  Supply  Co.  v. 
Dunivan  (Tex.  Civ.),  182  SW  425. 
282-24  Judson  v.  Phelps,  87  Conn. 
495,  89  A  161;  Hoosier  Brick  Co.  v. 
Bank  (Ind.  App.),  116  NE  87;  New- 
man V.  Horner,  55  Ind.  App.  298,  103 
NE  411;  Walker  v.  Brooklyn,  184  Mich. 
520,  151  NW  628;  Porter  v.  Neitling, 
88  N.  J.  L.  735,  97  A  264;  Blanchard 
Bros.  V.  Beveridge,  86  N.  J.  L.  561,  92 
A  384;  Stroberg  v.  Merrill,  67  Or.  409, 
135  P  335;  S.  V.  Denis  (S.  D.),  167 
NW  151;  Bancroft  v.  Imp.  Co.  (Tex. 
Civ.),  194  SW  991;  Texas  Co.  v.  Clarke 
&  Co.  (Tex.  Civ.),  182  SW  351;  Kitsap 
Co.  Bk.  V.  Fidelity  &  G.  Co.,  90  Wash. 
12,  155  P  411;  Yarbrough  v.  Pellissier, 
83  Wash.  49,  145  P  81. 
[a]  The  exception  admits  for  the  pur- 
poses thereof  that  the  facts  are  true 
and  correctly  found.  Harrell  v.  Neill, 
56  Ind.  App.  547,  105  NE  926-;  S.  v. 
Jackson,  52  Ind.  App.  254,  100  NE  479. 
282-25  Sheridan  v.  Eothschild,  181 
Ind.  405,  104  NE  66;  Metcalf  v.  Storey, 
80  Wash.  119^  141  P  315;  Francis  e. 
Brown,  22  Wyo.  528,  145  P  750. 
>]  Pure  conclusion  of  law. — A  find- 
ing that  a  former  judgment  was  not 
res  adjudicata,  being  purely  a  conclu- 
sion of  law,  is  reviewable  even  in  the 
absence  of  exception.  Jones  v.  Bevil- 
lard,  209  N.  Y.  446,  103  NE  719. 
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[b]  To  challenge  a  conclusion  of  law 
no  exception  is  necessary.  Under  Wis. 
St.,  §2405,  the  court  is  not  compelled 
in  any  case  to  sit  still  and  see  a  mis- 
carriage of  justice  go  uncorrected  sim- 
ply because  of  a  failure  to  file  an  ex- 
ception.' In  re  Foote's  Will  159  Wis. 
179,  149  NW  738. 

282-26  Burke  v.  Baltimore,  127  Md. 
554,  96  A  693;  Barnes  v.  Noel,  13l 
Tenn.  126,  174  SW  276;  Railroad  Co. 
V.  Johnson,  114  Tenn.  632,  88  SW  169. 
283-28  Moapa  Garden  Co.  v.  R.  Co., 
45  Utah  141,  143  P  218,  granting  non- 
suit must  be  excepted  to. 
283-29  Livingston  v.  Wynne,  147  Ga. 
307,  93  SE  877. 

[a]  A  referee's  finding  of  fact  has 
the  effect  of  a  special  verdict  and  by 
analogy  can  be  reviewed,  in  the  first 
instance,  only  by  the  trial  court.  North- 
rup  Nat.  Bank  v.  Eef.  Co.,  91  Kan.  434, 
138  P  587. 

283-30  Wally  v.  Heck,  125  Ark.  597, 
185  SW  444;  Harrigan  v.  Dodge,  216 
Mass.  461,  103  NE  919;  Osha  v.  Hig- 
gins,  90  Vt.  130,  96  A  700;  Randall  v. 
Moody,  87  Vt.  68,  88  A  321;  Williams 
r.  Ins.  Co.,  75  W.  Va.  494,  84  SE  235, 
Ann  Gas  1917A,  813. 

283-32  St.  Clair  Borough  v.  E.  Co., 
259  Pa.  462,  103  A  287;  Phipps  v.  Wise 
Hotel  Co.,  116  Va.  739,  82  SE  681. 
283-33  Brittou  v.  Davis,  273  111.  31, 
112  NE  283;  Pangburn  v.  Motor  Co., 
211  N.  Y.  228,  105  NE  423. 
284-34  Berryman  v.  Berryman,  147 
Ga.  556,  94  SE  1013;  P.  v.  Journal,  213 
N.  Y.  1,  106  NE  759;  Francis  v.  Brown, 
22  Wyo.  528,  145  P  750. 
[a]  An  exception  to  a  judgment  aa 
not  warranted  by  the  findings  does  not 
raise  the  question  as  to  whether  the 
findings  are  warranted  by  the  evidence. 
Wolcott  V.  Monegeon,  88  Vt.  361,  92  A 
457. 

284-35  Shull  v.  McCrum,  179  la. 
1232,  162  NW  759. 
284-37  Shull  v.  MeCrum,  supra. 
285-38  [a]  The  denial  of  a  motion 
for  a  new  trial  must  be  duly  excepted 
to.  Jones  V.  Jones,  43  Okl.  361,  143 
P  37. 

285-40  Baltimore  &  O.  E.  Co.  v. 
Wood,  228  Fed.  625.  143  CCA  147;  Kit- 
sap Co.  Bk.  V.  Fidelity  &  G.  Co.,  90 
Wash.  12,  155  P  411;  Meeker  v.  Wad- 
dle, 83  Wash.  628,  145  P  967. 
285-43  Levert  v.  Planting  Co.,  135 
La.   209,   65   S  111. 


[a]  Exceptions  to  findings  (1)  must 
be  filed  before  judgment  on  the  findings 
in  order  that  the  sufliciency  of  the  evi- 
dence to  support  them  may  be  consid- 
ered. St.  George  v.  Tilley,  87  Vt.  427, 
89  A  474.  (2)  Within  five  days  after 
party  acquires  notice  of  findings. 
Meeker  v.  Waddle,  83  Wash.  628,  145 
P  967. 

285-44  [a]  Written  exception  Is 
necessary  to  a  decision  in  a  jury  waived 
case.  Nahaolelua  v.  Heeu,  20  Hawaii 
613. 

286-4$  "Exception"  sufttcient.  Gib- 
son v.  Iowa  L.  of  H.,  178  la.  1156,  159 
NW  639. 

286-48  Central  Foundry  Co.  v.  Laird, 
189  Ala.  584,  66  S  571;  Kirkland  v. 
Ferris,  145  Ga.  93,  8S  SE  680;  Fair- 
banks V.  Warrum,  56  Ind.  App.  337.  104 
NE  983;  Webb  v.  Cook  (S.  C),  96  SE 
290;  Munn  Co.  v.  Wfetfall  (Tex.  Civ.), 
197  SW  328;  Akeley  v.  Carpenter,  87 
Vt.  248,  88  A  897. 

286-49  P.  V.  Strawn,  265  111.  292,  106 
NE  840;  Fairbanks  v.  Warrum,  56  Ind. 
App.  337,  104  NE  983. 
286-50  [aj  Motion  to  exclude  an 
improper  statement  of  counsel  must  be 
made  in  order  to  rely  upon  it  as  er- 
ror. Jackson  v.  S.,  11  Ala.  App.  303, 
06  S  877;  McCaskey  Register  Co.  v. 
Drug  Co.,  7  Ala.  App.  309,  61  8  484; 
Birmingham  Ry.  L.  &  P.  Co.  v.  Gon- 
zales, 183  Ala.  273,  61  S  80,  AnnCas 
1916A,  543. 

286-51  Congregation  Ohab  Shalom 
V.  Hathaway,  216  Mass.  539,  104  NE 
379;  St.  Laurent  v.  Ry.,  77  N.  H.  460, 
92  A  959. 

[a]  Expected  proof. — An  exception  to 
the  exclusion  of  evidence  must  state 
what  the  testimony  was  expected  to  be, 
save  where  the  appellate  court  knows 
what  the  party  expected  to  prove. 
Coolidge  V.  R.  Co.,  214  Mass.  568,  102 
NE  74. 

287-52  Charlotte  v.  Atlantic  B.  Co., 
228  Fed.  456,  143  CCA  38;  Territory 
V.  Furomori,  20  Hawaii  344;  Hamilton 
f.  R.  Co.,  213  Mass.  420,  100  NE  604; 
Murray,  etc.  Co.  v.  Realty  Co.,  47  Utah 
622,  155  P  442;  Newton  v.  Sprinkler 
Co.,  88  Vt.  487,  92  A  831;  Seeley  v. 
R.  Co.,  88  Vt.  178,  92  A  28. 
[a]  If  hut  one  proposition  of  law  is 
contained  in  the  instruction  a  general 
exception  will  suffice.  Burchmore  v. 
Hotel  Co.,  54  Colo.  314,  130  P  846.  '' 
287-53     Webb    v.    Cook    (S.    C),    96 
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SE  290;  Granite  Falls  State  Bank  v. 
Eyan,  80  Wash.  243,  141  P  354. 
[a]  Exceptions  to  a  master's  report 
must  give  the  grounds  upon  which  they 
are  based.  Bandall  «.  Moody,  87  Vt. 
68,  88  A  321. 

287-54  Woleott  v.  Mongeon,  88  Vt. 
361,  92  A  457. 

287-55  Sloss-Sheffield  S.  &  I.  Co.  v. 
Dunn,  9  Ala.  App.  524,  63  S  812;  Hasse 
V.  Herring,  :j6  Colo.  383,  85  P  629;  Gil- 
flllan  V.  Gilfillan's  Est.,  90  Vt.  94,  96 
A  704. 

288-59  [a]  Misleading  Instructions. 
"If  defendant  thought  an  instruction 
capable  of  an  erroneous  construction, 
it  should  have  made  a  specific  objection 
to  it  on  that  ground."  Garretson-Gree- 
son  Lurab.  Co.  v.  Goza,  116  Ark.  277, 
172  SW  825. 

288-60  Denison  v.  McNorton,  228 
Fed.  401,  142  CC4  631;  In  re  Moore, 
113  Me.  195,  93  A  180;  Kerr  v.  Shurt- 
leflf,  218  Mass.  167,  105  NE  871;  Dinne- 
beil  V.  Einger,  101  Misc.  658,  167  NYB 
952;  Sturtevant  Co.  v.  Mills,  171  N.  C. 
119,  87  SE  992;  White's  Admx.  v.  Eail- 
road,  87  Vt.  330,  89  A  618. 
<288-63  [a]  A  joint  exception  must 
be  good  as  to  all  the  parties.  Haynes 
V.  Johnson,  56  Ind.  App.  238,  105  NE 
164. 

288-65  Taylor  v.  V.  S.,  244  Fed. 
321,  156  CCA  607;  Lohman  v.  Loan  Co., 
243  Fed.  517,  156  CCA  215;  Foster  v. 
S.  (Ala.  App.),  78  S  721;  Boss  v.  8. 
(Ala.  App.),  78  S  309;  McDufBe  v. 
Weeks,  9  Ala.  App.  282,  63  S  739; 
Daggs  V.  Sheep  Co.,  16  Ariz.  283,  145 
P  140;  Sublett  v.  Sublett,  133  Ark. 
196.  202  SW  233;  Munn  v.  Shults,  ISi 
Ark.  291,  197  SW  570;  Monaghan  v. 
Green,  265  111.  233,  106  NE  792;  8.  v. 
House  (Ind.),  118  NE  528;  Holtzman 
V.  Smith  (Ind.  App.),  122  NE  18;  State 
Exch.  Bk.  V.  Paul,  68  Ind.  App.  487, 
108  NE  532;  Blose  v.  Myers,  58  Ind. 
App.  34,  107  NE  54S;  PittsburgM  By. 
V.  Macy,  59  Ind.  App.  125,  107  NE  486; 
Kost  V.  E.  Co.,  167  la.  622,  149  NW 
851;  Keeney  v.  E.  Co.  (la.),  167  NW 
475;  Johnson  v.  Boggess,  179  Ky.  649, 
201  SW  42;  Hoggarth  v.  E.  Co.,  138 
Minn.  472,  164  NW  658;  S.  v.  Lazie 
(Mo.),  199  SW  122;  Big  Tarkio  Drain- 
age Dist.  V.  Lamar  (Mo.  App.),  199  SW 
727;  Lamport  v.  Assur.  Corp.,  272  Mo 
19,  197  SW  95:  Price  v.  Davis,  187  Mo. 
App.  ],  173  SW  64;  Fairehild  v.  Wilson, 
101  Neb.  608,  164  NW  657;  Paulsen  v. 
Elec.  Co.   (Okl.),  171  P  38;   Muskogee 


V.  Irvin,  45  Okl.  118,  145  P  415;  Nid- 
iffer  V.  Nidiffer,  44  Okl.  218,  144  P  350; 
Maddox  v.  Barrett,  44  Okl.  101,  143 
P  673;  Jones  v.  Jones,  43  Okl.  361,  143 
P  37;  S.  V.  Connolly,  34  S.  D.  520,  149 
KW  360. 

[a]  A  motion  for  a  new  trial  cannot 
be  employed  as  a  means  of  bringing  to 
appellate  court  for  review  any  matter 
accruing  during  trial  to  which  no  ob- 
jection was  made.  Bradley  v.  Bradley, 
123  Md.  506,  91  A  686. 

[b]  Motion  for  judgment  on  pleadings. 
Equitable  L.  Assur.  Soc.  v.  Bank  (Mo.), 
197  SW  115. 

[c]  Motion  for  a  new  trial  not  neces- 
sary before  taking  an  appeal  from  the 
trial  court 's  ruling  on  a  mere  question 
of  law.  Smith  v.  Lundy,  103  Kan.  207, 
173  P  275. 

[d]  When  case  is  tried  by  court,  with- 
out jury,  it  is  not  necessary  to  file  a 
motion  for  a  new  trial  as  a  prerequisite 
for  an  appeal.  Gilbreath  t.-Cage  (Tex. 
Civ.),  198  SW  972. 

[e]  Motion  for  new  trial  not  neces- 
sary, as  a  basis  for  an  appeal.  Dau- 
mery  v.  S.   (Tex.  Cr.),  199  SW  291. 

[f  J  Motion  not  necessary,  when  judg- 
ment is  rendered  upon  a  motion  for 
judgment  upon  the  pleadings.  Schuber 
f.  McDuflfee  (Okl.),  169  P  642. 
[g]  Questions  not  raised  on  motion 
for  new  trial,  will  not  be  considered 
on  appeal.  Johnson  I'.  Waverly  B.  & 
C.  Co.  (Mo.),  205  SW  615. 
289-67  United  Talking  Mach.  Co.  v. 
Swindle  (Okl.),  166  P  1047;  Pyne  v. 
Bd.  of  Comrs.  (Okl.),  166  P  1043; 
Walker  v.  Eobinson  (Okl.),  166  P  1042. 
290-77  Empire  C.  Oil  Co.  v.  Gin  Co., 
21  Ga.  App.  16,  93  SE  525. 
291-85  [a]  The  filing  of  a  motion 
for  appeal  effects  the  appeal  and  trans- 
fers the  cause  to  the  supreme  court. 
Alfred  v.  Alfred,  87  Vt.  542,  90  A  580. 
[b]  Iieave  of  chancellor  to  file  a  mo- 
tion for  appeal  is  only  necessary  in 
foreclosure  proceedings,  and  where  the 
decree  was  entered  pro  confesso.  Gove 
f.  Gove's  Admr.,  87  Vt.  468,  89  A  868. 
292-87  Matney  v.  Yates,  121  Va. 
506,  93  SE  694.     ' 

292-89  Miami  Copper  Co.  v.  Strohl, 
14  Ariz.  410,  130  P  605;  Waggoner  v. 
a.,  13  Okl.  Cr.  715,  167  P  237. 
293-92  Coxe  Bros.  &  Co.  v.  Foley, 
58  Ind.  App.  584,  107  NE  85. 
293-96  Upshaw  v.  S.,  11  Ala.  App. 
310,  66  S  821 ;  Copper  S.  M.  Co.  v.  Wills 
(Ariz.),  178  P  30;  Oxford  v.  Witer  Co., 
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34  Cal.  App.  1,  166  P  1023;  Williams  v. 
Hawkins,  34  Cal.  App.  146,  166  P  869; 
Hartfield  v.  Alderete,  25  Cal.  App.  732, 
145  P  146;  Glenn  v.  Mach.  Co.,  30  Ida. 
719,  167  P  1163;  In  re  Wheeler  (Minn.), 
169  NW  476;  Cates  v.  Miles  (Okl.), 
169  P  888;  Haughton  v.  Com.  Travel- 
ers, 108  S.  C.  73,  93  SE  393;  Griffin  v. 
S.,  76  Tex.  Cr.  306,  174  SW  351;  Thomp- 
Bou  V.  S.  (Tex.  Cr.),  202  SW  91;  White 
V.  Sanders,  99  Wash.  172,  168  P  1140. 
[a]  Form  of  notice.— Rusk  v.  Ko- 
komo  S.  &  W.  Co.  (Ind.  App.),  121  NE 
87. 

293-97  Cook  v.  Miller,  30  Ida.  749, 
168  P  911;  Benjamin  v.  Ernst,  83  Wash. 
59,  145  P  79, 

293-98  [a]  Texas.— As  to  proced- 
ure in  Texas.  See  Tyler  Bldg.  &  L. 
Assn.  V.  Beard,  106  Tex.  554,  171  SW 
1122,  1200. 

293-99     Purcell  Bk.  &  T.  Co.  v.  By- 

ars    (Okl.),    167    P    216;    Enneberg    v. 

Com.,  88  Or.  436,  167  P  310,  171  P  765. 

294-1     Yazoo     &    M.     V.    R.    Co.   v. 

James,  108  Miss.  656,  67  S  152. 

294-2     Louisville    &    N.    B.     Co.     v. 

Smith's  Admr.,   178   Ky.   681,   199   SW 

805. 

295-4    Louisville    &    N.    E.    Co.    v. 

Smith's  Admr.,  178  Ky.  681,   199  SW 

805. 

295-8    In  re  Laing,  43  Okl.  598,  143 

P  665. 

[a]  Attorneys  mentioned  as  movers. 
Where  it  is  clear  from  a  reading  of  a 
motion  of  appeal  that  the  appeal  is  be- 
ing taken  on  behalf  of  a  real  party 
in  interest,  the  appeal  vrill  not  be  dis- 
missed on  the  ground  that  the  attor- 
neys mentioned  their  own  names  as  the 
movers  in  the  motion  for  appeal. 
Brown  v.  Green,  132  La.  1090,  62  S  154. 

[b]  Sufficiency  of  designation. — Where 
a  motion  of  appeal  gives  the  names  of 
counsel  for  defendant,  then  recites 
that  the  "mover"  desires  to  appeal, 
the  word  mover  being  in  the  singular 
must  refer  to  defendant.  McCormick 
V,  Americo  Co.,  131  La.  220,  59  S  127. 

[c]  Failure  to  style  the  cause  on  ap- 
peal plaintiff  in  error  and  defendant 
in  error  will  no*  cause  a  dismissal.  In 
re  Laing,  43  Okl.  598,  143  P  665. 
296-12  Cast  v.  Barnes,  44  Okl.  107, 
143  P  856;  Maddox  v.  Barrett,  44  Okl. 
101,  143  P  673. 

[a]  A  petition  in  error  must  set  forth 
the  errors  complained  of  in  a  concise, 
specific  manner.  Hopley  v.  Benton,  38 
Okl.  223,  132  P  808;    Wilson  v.  Mann, 


37  Okl.  475  132  P  487;  Perkins  v. 
Perkins,  37  Okl.  693,  1.32  P  1097. 
296-14  [a]  Failure  to  verify  the 
application  for  writ  of  error,  when  ver- 
ification is  required,  will  justify  a  re- 
scission of  the  order  of  appeal.  Lan- 
dry i;.  Poirrier,  135  La.  731,  66  S  163. 
297-17  In  re  Loser,  179  App.  Div. 
450,  166  NYS  401. 

297-19    Yazoo'  &   M.   V.   E.   Co.   v. 

James,  108  Miss.  656,  67  S  152. 
298-29  Costello  v.  Pub.  Co.,  140  La. 
161,  72  S  910;  Farmerville  State  Bk. 
V.  Police  Jury,  137  La.  835,  69  S  270; 
Long  V.  Kaufman  Co.,  127  La.  764,  53 
S  984;  State  v.  Childress,  127  Minn. 
533,  149  NW  550.  See  Foster  v.  R.  Co., 
128  La.  167,  54  S  706,  denying  relief 
as  no  irreparable  injury  was  suffered. 
299-32  Spybuck  Drainage  Dist.  No. 
1  V.  St.  Francis  County,  115  Ark.  591, 
172  SW  893. 

299-33  [a]  In  Alabama  upon  the 
filing  of  a  proper  statement  of  appeal 
the  clerk  of  the  trial  court  is  required 
to  forward  to  the  clerk  of  the  proper 
appellate  court  a  certificate  of  appeal. 
Upshaw  V.  S.,  11  Ala.  App.  310,  66  S 
821. 

299-35     Sammons  v.  Ey.  &  Light  Co., 
143  La.  731,  79  S  320. 
300-41     Ex  parte  Wilcox  (E.  L),  103 
A  226. 

[a]  Public  officers  may  defend  the 
rights  of  the  state  without  prepayment 
of  costs  on  appeal.  Coon  v.  Sommer- 
camp,  26  Ida.  776,  146  P  728. 
301-44  Ex  parte  Wilcox  (E.  I.),  103 
A  226. 

301-46  Blose  v.  Myers,  58  Ind.  App. 
34,  107  NE  548;  Bishop  v.  Foley,  103 
Kan.  190,  173  P  289;  Milliken  v.  Hat- 
ter, 177  Ky.  31,  197  SW  511;  Eeese  v. 
Dyer,  199  Mich.  204,  165  NW  714;  In 
re  Wheeler  (Minn.),  169  NW  476;  Cau- 
chois  V.  Miller,  220  N.  Y.  759,  116  NE 
1039;  Bleser  v.  Ins.  Co.,  220  N.  Y.  654, 
116  NE  1036;  Cole  «.  8.  S.  Co.  (Tex. 
Civ.),  197  SW  326;  Walton  v.  Ross,  75 
W.  Va.  529,  84  SE  245;  Spangler  v. 
Vermillion,  80  W.  Va.  75,  92  SE  449. 
Erratum. — Titles  referred  to  should 
have  been  "Undertakings"  and  "Su- 
persedeas and  Stay  of  Proceedings." 
301-47  Covington  &  Co.  v.  Sewell 
(Ala.),  76  S  318;  Order  of  Calanthe  v. 
Armstrong,  7  Ala.  App.  378,  62  S  269; 
Blair  v.  Eefining  Co.,  168  Cal.  632,  143 
P  1022;  McDonald  v.  McDonald,  168 
Cal.  433,  143  P  726;  Title  Ins.  &  Tr. 
Co.  V.  California  Develop.  Co.,  168  Cal. 


113 


Vol:  2 


APPEALS 


397,  143  P  723;  Godsil  v.  San  Joaquin 
Co.,  34  Cal.  App.  53,  166  P  1035;  Hart- 
fleld  V.  Alderete,  25  Cal.  App.  732,  145 
P  146;  Behrensmeyer  v.  Gwinn,  25  Ida. 
186,  136  P  623;  Hyman  v.  Veith,  142 
La.i  933,  77  S  854;  People's  Bank  v. 
Hdw.  Co.,  135  La.  1027,  66  S  349; 
Commercial  Nat.  Bank  t;.  Sanders,  132 
La.  174,  61  S  165;  S.  ii.  Hardesty,  132 
Md.  172,  103  A  461;  Kalucki  v.  Foun- 
dry Co.,  200  Mich.  604,  166  NW  1011; 
Monk  V.  Quarles,  105  Miss.  895,  63  S 
298;  McCright  v.  Short  (Mo.),  197  SW 
905;  Jarrett  v.  Hart,  54  Mont.  50,  167 
P  695;  Crawford  v.  Lees,  84  N.  J.  Eq. 
324,  93  A  201;  In  re  Loser,  179  App. 
Div.  450,  166  NTS  401;  Muskogee  Elec- 
tric Tract.  Co.  v.  Howensteine,  40  Okl. 
543,  135  P  381,  139  P  524;  Rhome  Mill 
Co.  V.  Farmers'  &  M.  Nat.  Bank,  40 
Okl.  131,  136  P  1095;  Lord's  Ore.  Laws, 
§550,  subd.  5,  as  amended  by  laws  1913, 
p.  618;  McCann  v.  Burns,  73  Or.  167, 
136  P  659;  Donley  v.  Semans,  260  Pa. 
88,  103  A  537;  P.  E.  Code  Civ.  Proc, 
§295;  Da  Vila  v.  Barriero,  20  PR  43; 
Fairehild  v.  Wire  Co.  (E.  I.),  102  A 
962;  Bisbee  v.  Lacky,  97  Wash.  447,  166 
P  638. 

See  title  "Review." 
fa]  Term  time  appeal. — Smith  v.  R. 
Co.  (Ind.  App.).  117  NE  634. 
[b]  The  general  statutes  regulating 
the  commencement  of  ordinary  actions, 
as  affected  by  the  statute  of  limita- 
tions, apply  by  analogy  to  proceedings 
in  error.  Dr.  Koch  Vegetable  Tea  Co. 
V.  Davis,  48'Okl.  14,  145  P  337. 
302-48  School  Dist.  v.  Mackey,  44 
Okl.  408,  144  P  1032;  Wood  v.  Mc- 
Ewen,  45  Okl.  11,  144  P  590;  Phillips 
V.  Dillingham,  44  Okl.  102,  144  P  363; 
Caswell  V.  Eaton,  43  Okl.  718,  770,  144 
P  591;  Western  Union  Tel.  Co.  v.  Da- 
byns,  41  Okl.  403,  138  P  570,  appeal 
from  an  order  sustaining  a  demurrer 
must  be  taken  within  one  year. 

[a]  If  the  judgment  is  already  ap- 
pealed from  by  a  party  entitled  to  ap- 
peal, another  party  appealing  from  the 
same  judgment  must  do  so  within  ten 
days  after  service  upon  him  of  notice 
of  the  prior  appeal.  Carstena  v.  Seat- 
tle, 84  Wash.  88,  146  P  381. 

[b]  Appeals  under  the  alternative 
method  provided  for  in  the  California 
code  may  be  taken  within  six  months 
where  no  notice  of  entry  of  judgment 
is  served.  Hartfield  v.  Alderete,  25  Cal. 
App.  732j  145  P  146. 


302-49  In  re  Denneny,  182  la.  362, 
165  NW  1007;  Farmers'  &  M.  State  Bk. 
V.  Cox,  40  Okl.  307,  138  P  148;  Stacey 
V.  McNicholas,   76  Or.   167,  144  P   96. 

[a]  Appeal  from  order  appointing  a 
receiver  must  be  taken  within  ten  days. 
Lamb  v.  Alexander,  45  Okl.  573,  146 
P  443. 

[b]  Appeal  from  order  discharging 
attachment  must  be  taken  within  thir- 
ty days.  Bates-Fulkerson  Co.  v.  Free- 
man (Okl.),  146  P  1082;  Kennedy 
Merc.  Co.  v.  Dobson,  40  Okl.  306,  138 
P  147. 

302-51     [a]     Six  mouths. — Anderson 
V.  Limerick,  43  Okl.  484,  143  P  183. 
302-52     Bowen    v.    Wilson,    93    Kan. 
351,  144  P  251,  an  appeal  taken  more 
than  six  months  from  the  rendition  of 
judgment  held  too  late. 
303-53    Order   of    Calanthe   v.   Arm- 
strong, 7  Ala.  App.  378,  62  S  269. 
303-54     Stephens    v.    Williams,    122 
Ark.  255,  183  SW  527. 
303-56    Perkins  v.  S.  (Tex.  Or.),  198 
SW  302. 

303-59  Bickley  v.  Hays,  183  Ala. 
506,  62  S  767;  Scott  v.  Bank,  178  Ala. 
272,  59  S  303;  In  re  Denneny,  182  la. 
362,  165  NW  1007;  Fairbank,  Morse  & 
Co.  V.  Simmons,  103  Kan.  202,  173  P 
277;  Tutwiler  v.  Gibson,  117  Miss.  879, 
78  S  926;  Donohue  v.  Ins.  Co.  (Mo. 
App.),  202  SW  272;  Wise  v.  Borough  of 
Cambridge'  Springs,  262  Pa.  139  104  A 
863;  Fairehild  v.  Wire  Co.  (E.  I.),  102 
A  962;  Allen  v.  Garner,  45  Utah  39, 
143  P  228. 

303-60  Kendall  Lumb.  Co.  v.  S.,  132 
Md.  93,  103  A  141;  Brauer  v.  Lawrence, 
220  N.  Y.  766,  116  NE  1037;  Ventimig- 
lia  V.  Eichner,  213  N.  Y.  147,  107  NE 
48;  Hahn  v.  Bank,  25  Wyo.  467,  171  P 
889,   172   P   705. 

[a]  No  final  decision. — Where  judg- 
ment below  did  not  finally  dispose  of 
case  and  it  does  not  appear  from  record 
or  bill  of  exceptions  that  the  case  is 
not  pending  in  court  below  the  appeal 
is  premature  and  will  be  dismissed. 
White  Prov.  Co.  v.  R.  Co.,  142  Ga.  855, 
83  SE  943. 

303-61  Coker  v.  Fountain  (Ala.),  75 
S  471;  Tennessee  R.  Nav.  Co.  v.  Grant- 
land  (Ala.),  75  S  283;  Upshaw,i;.  S., 
11  Ala.  App.  310,  66  S  821;  Williams  v. 
Williams,  176  Cal.  230,  168  P  19;  Fort 
r.  White,  58  Ind.  App.  524,  108  NE  27; 
Shay  t;.  Horn,  57  Ind.  App.  116,  106 
NE  544;  Hall  Milling  Co.  v.  Hewes,  57 
Ind.  App.  381,   105  NE  241;   S.  v.  01- 
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sen,   180   U.   97,   162   NW   781;    In    ro 

Denneny,   182   la.   362,    165   NW   1007; 

'    Stewart   i:  Board  of  Suprs.   (la.),  166 

,  NW  1052;  Emery  &  Co.  v.  R.  Co.  (la.), 

166  NW  600;  Rose  v.  Jones  (Miss.),  78 

5  771;  McCright  v.  Short  (Mo.),  197 
SW  905;  S.  V.  Ross  (Mo.  App.),  200  SW 
730;  Ward  c.  Min.  Co.,  37  Nev.  470, 
143  P  119;  Dawson  v.  Cheese  Co.,  53 
Okl.  313,  156  P  204;  Holcombe  v.  Pub. 
Co.  (Okl.),  143  P  1046;  Bodovitz  v. 
Campbell,  43  Okl.  644,  143  P  661;  Col- 
ter V.  Martin,  43  Okl.  618,  143  P  660; 
Comanche  Merc.  Co.  v.  Clothing  Co.,  44 
Okl.  73,  143  P  190;  Grier.  u.  Durham,  43 
Okl.  527,  143  P  169;  Donley  v.  Semans, 
260  Pa,  88,  103  A  537;  Union  Inv.  Co. 
V.  Schonebaum  (S.  D.),  167  NW  398; 
St.  Louis  S.  W.  Ry.  Co.  v.  MeCord 
(Tex.  Civ.),  199  SW  526;  Gray  v.  S. 
(Tex.  Cr.),  197  SW  990;  Romano  v.  8., 
75  Tex.  Cr.  347,  171  SW  201;  St.  Louis 

6  S.  P.  R.  Co.  V.  Stapp  (Tex.  Civ.),  171 
SW  1080;  S.  V.  Hansen.  (Utah),  171  P 
515;  Gove  v.  Gove's  Admr.,  87  Vt.  468, 
89  A  868;  Carlson  v.  Vashon  Nav.  Co., 
102  Wash.  75,  172  P  860. 

[a]  If  fraud  exercised,  appeal  may  be 
»  extended.  Wise  v.  Borough  of  Cam- 
bridge Springs,  262  Pa.  139,  104  A  863. 
304-62  Oberly  c.  Harris  (Okl.),  143 
P  663;  Sanders  v.  Hart,  35  Okl.  212, 
130  P  284;  American  F.  Co.  v.  Benton, 
98  Wash.  26,  167  P  346. 

304-63  Brophy  v.  Kelly  (Tex.  Civ.), 
198  SW  413;  Allen  v.  Garner,  45  Utah 
39,  143  P  228. 

305-67  Bishop  v.  Foley,  103  Kan. 
190,  173  P  289;  St.  Louis  &  S.  F.  R.  Co. 
V.  Nelson,  40  Okl.  143,  136  P  590; 
Rhome  Mill.  Co.  v.  Bank,  40  Okl.  131, 
136  P  1095;  Gvosdanovic  v.  Harris,  38 
Okl.  787,  134  P  28;  State  Sav.  Bank 
V.  Bedden,  38  Okl.  444,  134  P  20;  Pow- 
ell V.  Dry  Goods  Co.,  35  Okl.  644,  130 
P  945;  Honley  v.  Bank,  35  Okl.  649, 
130  P  945;  Schollmeyer  v.  Van  BuskirTi, 
35  Okl.  439,  130  P  138;  Fairchild  v. 
'    Wire  Co.  (R.  L),  102  A  962. 

fa]  Substitution  of  personal  repre- 
sentative.— Time  begins  from  such  sub- 
stitution. MoCann  v.  Burns,  73  Or.  167, 
136  P  659. 

[b]  Motion  to  set  aside  a  default  does 
not  extend  time  for  the  taking  of  an 
appeal.  State  Bd.  Dent.  Exams,  v. 
Fetrow  (Ind.  App.),  119  NE  1004. 
305-68  Moyer  v.  De  Witt,  166  Oal. 
780,  l.'iS  P  1126;  Behrensmeyer  v. 
Gwinn,  25  Ida.  186,  136  P  623;  Adams 
V.  Jackson,  106  8.  C.  544,  91  8E  863; 


Rupe   c.   Kemp,  99   Wash.   371,   169   P 

855;   Hahn   f.  Bank,  25  Wyo.  467,  171 

P   88d,   172   P   705. 

[a]     Porto     Rico. — Code     Civ.     Proc. 

§295. 

306-70  Cathin  v.  Vandegrift,  58 
Colo.  289,  144  P  894;  State  Bd.  t). 
Exam.  V.  Fetrow  (Ind.  App.),  119  NE 
1004;  Terre  Haute  I.  &  E.  Tract.  Co. 
15.  Reeves,  58  Ind.  App.  326;  108  NE 
275;  Rook  f.  Strauss  Bros.  Co.,- 58  Ind. 
App.  82,  ,107'NE  692;  Huber  v.  Tiel- 
king,  55  Ind.  App.  577,  103  NE  853, 
104  NE  314;  Audia  v.  R.  Co.,  45  Utah 
459,  146  P  559;  Lindley  v.  Bradshaw, 
45  Utah  83,  141  P  300. 

[a]  Failure  to  pass  on  motion  within 
time  allowed  by  statute,  the  time  al- 
lowed after  notice  of  decision  com- 
mences to  run  upon  the  last  day  for 
filifig  such  decision.  Bernshein  v.  Whit- 
aker,  175  Cal.  130,  165  P  523. 

[b]  An  unnecessary  motion  for  new 
trial  cannot  extend  the  time  for  ap- 
peal. Bowen  v.  Wilson,  93  Kan.  351, 
144  P  251 ;  St.  Louis  &  S.  F.  B.  Co.  v. 
Nelson,  40  Okl.  143,  136  P  590;  Cow- 
art  D.  Parker-Washington  Co.,  40  Okl. 
56,  136  P  153. 

[£]  If  proceedings  for  new  trial  are 
irregular,  statutory  period  for  taking 
an  appeal  from  the  judgment  is  not 
suspended.  Whiting-Mead  Com.  Co.  v. 
Bayside  Land  Co.  (Cal.),  172  P  598. 

[d]  Motion  must  be  regularly  made. 
In  re  Nutt's  Estate  (Cal.),  181  P  661. 

[e]  Wlere  only  question  Is  one  of 
law,  no  motion  for  a  new  trial  is 
necessary,  and  the  time  to  appeal  can- 
not be  enlarged  or  extended  by  filing 
in  the  trial  court  an  unnecessary  mo- 
tion for  a  new  trial.  Smith  v.  Lundy, 
103  Kan.  207,  173  P  275. 

[f]  Appeal  cannot  be  taken  while 
motion  for  new  trial  is  pending.  Gross 
V.  Wilds,  21  Ga.  App.  620,  94  SE  812. 
306-71  Stampfer  v.  Brew.  Co.  (Ind. 
App.),  118  NE  138;  Sheahan  v.  Kansas 
City,  102  Kan.  252,  169  P  957. 
30e-74  Arzuaga  v.  Roe,  20  P.  R. 
292;  Torres  v.  Calaf,  17  P.  B.  1137. 
[a]  Written  notice  required. — The  no- 
tice of  entry  of  judgment  required  to 
start  the  statute  running  is  a  written 
one.  Hartfield  v.  Alderete,  25  Cal. 
App.  732,  145  P  146. 

306-75     American  Trust    Co.    v.    Ice 
Co.,  133  La.  247,  62  8  664. 
308-85     Scott  V.  Linder,  18  Hawaii  7. 
308-91     Terre  Haute  L  &  E.  Tract. 
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Co.  «.  Beeves,  58  Ind.  App.  326,  108 
NB  275. 

[a]  Accident,  mistake  and  unforeseen 
cause  (1)  may  excuse  delay  in  appeal- 
ing. Kenyon  v.  Hay  hurst  (E.  I.),  89 
A  15.  (2)  But  the  supreme  court  is 
not  authorized  to  allow  an  appeal  when 
the  right  has  been  lost  through  any  of 
these  causes.  Gove  v.  Gove's  Admr., 
87   Vt.  468,  89  A  868. 

308-93  Terre  Haute  I.  &  E.  Tract. 
Co.  V.  Reeves,  58  Ind.  App.  326.  108 
NE  275. 

309-97  Everding  &  Farrell  v.  Lumb. 
Co.,  90  Or.  207,  175  P  611,  176  P  186. 
309-98  Sarratt  v.  Cash,  103  S.  C. 
527,   88   SB   259. 

310-2  Cardona  v.  Quiuones,  240  IT.  S. 
83,  36  Sup.  Ct.  346,  60  L.  ed.  538. 
310-4  Eutaw  Ice,  W.  &  P.  Co.  v. 
McGee  (Ala.  App.),  76  S  990;  Copper 
St.  Mining  Co.  v.  Wills  (Ariz.),  178 
P  30;  Thomas  v.  Speese,  14  Ariz.  556, 
132  P  1137;  Garner  v.  Meizel,  22  Cal. 
App.  256,  133  P  1165;  Clear  Lake  Pow- 
er &  Imp.  Co.  V.  Chriswell,  31  Ida.  339, 
173  P  326;  In  re  Chewaucan  Eiver 
(Or.),  171  P  402;  Everding  &  Farrell 
V.  Lumb.  Co.,  90  Or.  207,  175  P  611, 
176  P  186;  Thomas  v.  Thruaton,  87  Or. 
650,  171  P  404;  Nieves  v.  MuUenhoff, 
22  P.  E.  493;  Grifan  v.  S.,  76  Tex. 
Cr.  306,  174  SW  351;  Mathison  v.  An- 
derson (Wash.),  182  P  622;  Dibert  v. 
Petersen,  83  Wash.  479,  145  P  589. 
[a]  Notice  not  Indispensable. — The 
giving  of  notice  is  not  an  indispensable 
step  in  taking  an  appeal.  It  does  not 
serve  any  higher  purpose  than  a  sum- 
mons and  its  entire  absence  can  be 
waived.  Stephens  v.  Conley,  48  Mont. 
352,  138  P  189. 

310-5  Spaulding  Mfg.  Co.  v.  Buck- 
holtz,  40  Okl.  54,  135  P  1052. 
310-6  Harrison  v.  S.,  20  Ga.  App. 
12,  92  SE  388,  95  SE  630;  Commercial 
Cable  Bldg.  Co.  v.  McKenna,  168  NTS 
13. 

[a]  Citation  of  appeal  Is  necessary 
where  the  petition  is  filed  after  the 
term  at  which  the  judgment  was  ren- 
dered, or  in  vacation  or  at  a  subse- 
quent term.  Succession  of  Morris,  136 
La.  69,  66  S  542. 

311-8  Commercial  Nat.  Bank  v.  San- 
ders, 132  La.  174,  61  S  155. 
311-9  Smith  v.  Hlbben,  59  Ind.  App. 
438,  107  NE  40;  Cobb  v.  Library  Bu- 
reau, 221  N.  Y.  574,  116  NE  1041; 
Hatfield  v.  Semans,  260  Pa.  94,  103  A 


539;  Donley  v.  Semans,  260  Pa.  8Sj  103 
A  537. 

312-10     S.  V.  Olcott,  67  Or.  214,  135 
P  95,  902. 

312-11  Jenes  v.  McGinnis,  58  Ind. 
App.  124,  103  NE  353;  Morrison  v. 
Hass,  229  Mass.  514,  118  NE  893;  In  re 
Chewaucan  Eiver  (Dr.),  171  P  402; 
Thomas  v.  Thruston,  87  Or.  650,  171 
P  404;  Lane  v.  Wentworth,  69  Or.  242, 
133  P  348,  138  P  468;  Martinez  v.  Suc- 
cession of  Laurido,  21  P.  E.  29;  Can- 
delas  V.  Eamirez,  20  P.  R.  31;  Andujar 
V.  Alonso,  17  P.  E.  410;  Allen  v.  Gar- 
ner, 45  Utah  39,  143  P  228. 
[a]    Porto    Eico.  —  Code     Civ     Proc., 


[b]  The  court  must  be  furnished  by 
the  clerk  with  a  copy  of  the  notice 
of  appeal.  Coon  v.  Sommercamp,  26 
Ida.  776,  146  P  728. 
312-13  Kissler  v.  Moss,  26  Ida.  516, 
144  P  647. 

312-16  Smith  v.  Hibben,  59  Ind. 
App.  438,  107  NE  40;  Bowles  v. 
Cooney,  45  Okl.  517,  146  P  221. 
313-17  Jackson  v.  Superior  Court, 
20  Cal.  App.  638,  129  P  946;  Temple- 
ton  V.  Morrison,  C6  Or.  493,  131  P  319; 
135  P  95;  Smith  f.  Burns,  71  Or.  133, 
135  P  200,  AnuCasl916A,  666  (holding 
that  this  rule  does  not  apply  except 
in  cases  where  one  judgment  debtor 
can  call  upon  another  for  contribution 
in  case  he  is  compelled  to  pay  all  of 
the  judgment);  Candelas  v.  Eamirez, 
20  P.  E.  ,31. 

313-18     Jaques  v.  Board  of  Suprs.,  22 
Cal.  App.  627,  135  P  686. 
[a J     Filed    with    secretary    of    lower 
court.— P.    E.    Code    Civ.    Proc,    §296; 
Candelas  v.  Eamirez,  20  P.  E.  31. 
313-19     Jackson  v.  Superior  Court,  20 
Cal.   App.   638,   129   P   946;    Thwing  «. 
Minowa   Co.,  139   Minn.   157,  165  NW 
1065;    Candelas   v.   Eamirez,    20   P.   E. 
31;  Aponte  v.  Freirea,  19  P.  E.  1104. 
[a]    An  adverse  party  is  a  party  whose 
interest  in  the  judgment  appealed  from 
is  in  conflict  with  the.  modification  or 
reversal  sought  by  appellant.  Smith  r. 
Burns,  71   Or.  133,  135  P  200,  AnnCas  ' 
1916A,  666. 

313-21  [al  Where  judgment  Is 
against  one  defendant  only,  who  ap- 
peals, his  co-defendant  is  not  an  ad- 
verse party  within  the  meaning  of  §940 
Code  Civ.  Proc,  and  notice  of  appeal 
need  not  be  served  upon  him.  Jackson 
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V.  Superior  Court,  20  Cal.  App.  638,  129 
P  946.  ^ 

314-24  Praley  v.  Hoban,  69  Or.  180, 
133  P  1190,  137  P  751. 

[a]  Designating  Improper  appellate 
court  in  the  notice  of  appeal  does  not 
vitiate  the  notice,  for  in  such  case  the 
appeal  may  be  coHsidered  by  the  proper 
court.  Du  Tungeo  v.  Barrera,  5  Phil. 
Isl.  125. 

314-25  In  re  Chewaucan  Eiver 
(Or.),  171  P  402;  Fraley  v.  Hoban,  69 
Or.  180,  133  P  1190,  137  P  751. 
314-26  Praley  v.  Hoban,  69  Or.  180, 
133  P  1190,  137  P  751. 
314-27  Ewart  Lumb.  Co.  v.  Cement 
P.  Co.,  9  Ala.  App.  152,  62  S  560; 
Stephens  v.  Conley,  48  Mont.  352,  138 
P  189;  Lecher  v.  St.  Johns,  74  Or.  558. 
146  P  87. 

[a]  The  undertaking  on  appeal  may 
be  examined  to  supply  the  defects  of 
the  notice  of  appeal  -which  failed  k> 
designate  the  judgment  appealed  from. 
Holton  V.  Holton,  64  Or.  290.  129  P 
532.  ' 

[b]  Incorrect  date. — Where  the  judg- 
ment appealed  from  is  otherwise  iden- 
tified, the  giving  in  the  notice  of  an 
incorrect  date  of  entry  of  the  judg- 
ment will  not  invalidate  the  appeal. 
Wilson  V.  Iron  Wks.  D.  D.  Co.,  167 
Oal.  539,  140  P  250. 

315-29     Green  r.  B.  Co.,  141  La.  120, 
74  S  717;  Praley  v.  Hoban,  69  Or.  180, 
133  P  1190,  137  P  751. 
315-31     Cook   V.  Augustus,    201    111. 
App.  195. 

315-32  Eeese  v.  Dyer,  199  Mich.  204, 
165  NW  714. 

315-33  Title  Ins.  &  Tr.  Co.  v.  De- 
velop. Co.,  168  Cal.  397,  143  P  723. 

[a]  Issuance  by  appellate  clerk. — A 
notice  tc  co-parties  issued  by  the  clerk 
of  appellate  court  is  sufficient.  Jones 
V.  McGinnis,  68  Ind.  App.  124,  103  NE 
353. 

[b]  A  person  other  than  the  appellant 
or  his  attorney  may  be  authorized  by 
these  latter  to  sign  the  attorney's  name 
to  the  notice  of  appeal.  Howard  v. 
Ins.  Co.,  77  Or.  341,  144  P  450. 

[e]  Attorney  of  record  must  sign  the 
notice.  Bashore  v.  Lamberson  (Cal. 
App.),  171  P  968. 

316-3S  Virginia  &  W.  V.  Coal  Co. 
V.  Charles,  251  Ped.  83;  Marsh  f.  Lese- 
man,  242  Ped.  484,  155  CCA  260; 
Hughes  V.  Cureton,  147  Ga.  232,  93  SE 
204;    Harrison  v.   8.,   20   Ga.   App.   12, 


92  SE  388,  95  SB  630;  Mosier  v.  Os- 
born,  284  III.  141,  119  NB  924;  Ed.  C. 
Smith  Furniture  Co.  v.  Peter,  205  111. 
App.  379;  Volin  v.  St.  Louis  &  O 'Fal- 
lon C.  Co.,  203  IH.  App.  126;  Holmes 
Realty  Co.  v.  Silcox,  194  Mich.  59,  160 
NW  465;  Rosenbaum  v.  Podolsky,  97 
Misc.  614,  162  NYS  2^7;  America  Po- 
tato Co.  V.  Jeanette  Bros.  Co.,  174  N.  C. 
236,  93  SE  795;  Adams  v.  King  (Okl.), 
173  P  206;  Gilman  Bros.  v.  Booth,  91 
Vt.  123,  99  A  730. 

316-39  [a]  By  sheriff.— A  notice 
to  co-parties  may  be  served  by  sheriff. 
Jones  V.  McGinnis,  58  Ind.  App.  124, 
103  NE  353. 

316-40  fa]  All  necessary  parties, 
whether  plaintiff  or  defendants,  who 
do  not  join  in  the  appeal,  should  be 
served.     Mallett   v.   Car   Co.,   49  Utah 

567,  164  P  877. 

317-43    Bechtell  v.  Eng.  Co.,  182  Ind. 

568,  107   NE  73. 

317-45  Cal.  Code  Civ.  Proc,  §941b; 
Donley  v.  Semans,  260  Pa.  88,  103  A 
537. 

317-46  Bechtell  «.  Eng.  Co.,  182  Ind. 
568,  107  NE  73;  Coxe  Co.  v.  Foley, 
58  Ind.  App.  584,  107  NE  85;  Clin- 
ton &  O.  W.  Ry.  Co.  V.  Dean,  40  Okl. 
51,  135  P  1067;  Page  v.  Sherman,  72 
Or.  533,  143  P  1115. 
317-48  Quintero  v.  Morales,  19  P. 
R.  1120,  held  good  ground  for  dismissal 
if  not  so  served  where  practicable. 
318-52  Cleveland  County  v.  Sav.  Co. 
(Okl.),  165  P  171. 

318-53  Culbertson  v.  Ainsworth 
(Wyo.),  181  P  418. 

319-60  Planters  Trading  Co.  v. 
Moore,  7  Ala.  App.  393,  62  S  302; 
Bates  V.  Price,  30  Ida.  521,  166  P  261; 
Bishop  V.  Foley,  103  Kan.  190,  173  P 
289;  In  re  Great  Southern  Lumb.  Co., 
132  La.  989,  62  S  117. 
320-62  [a]  A  written  acceptance 
of  service  of  petition  and  order  of  ap- 
peal upon  a  petition  of  appeal  implies 
a  waiver  of  citation  of  appeal.  In  re 
Great  Southern  Lumb.  Co.,  132  La.  989, 
62  S  117. 

320-65  Proctor  v.  Jeffery,  76  Or.  151, 
144  P  1192;  Nieves  v.  MuUenhoff,  22 
P.  E.  493;  Cividanes  v.  Acosta,  22  P. 
R.  74. 

320-66     Coxe   Co.  v.  Foley,   58  Ind. 
App.  584,  107  NE  85;   Childers  v.  La- 
hann,  18  N.  M.  487,  138  P  202. 
323-76    Quilter   v.    Kearns,  135  La. 
807,  66  S  229. 
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323-78  [a]  Motion  pleading  pre- 
scription.— A  motion  to  dismiss  on  the 
ground  that  the  appeal  was  not  taken 
in  time  will  constitute  an  appearance. 
Commercial  Nat.  Bank  v.  Sanders,  132 
La.  174,  61  S  155. 

324-Se  Sharp  v.  Edwards  (Ala.),  82 
S  455;  Kinard  v.  Jordan,  175  Cal.  13, 
164  ,P  894;  Ex  parte  Howell,  29  Cal. 
App.  668,  157  P  553;  Chicago  v.  Lord, 
281  111.  414,  118  NE  65;  McCoy  v. 
Acme,  etc.  Printing  Co.,  278  111.  276, 
115  NE  1032;  0th  v.  E.  Co.  (Mo.  App.), 
193  SW  290;  Jennings  v.  Jennings,  10(i 
S.  C.  198,  90  SE  753;  S.  ■».  Carter 
(Utah),  173  P  459. 

[a]  A  writ  of  review  not  obtainable' 
pending  appeal.  Clubine  v.  Merrill,  83 
Or.  87,  163  P  85. 

[b]^  So  an  order  of  revivor  in  the 
trial  court,  made  after  the  appeal  has 
been  perfected,  is  of  no  force.  Las- 
seter  v.  Deas,,  9  Ala.  App.  564,  63  S 
735;  Durbrow  v.  Chesley,  23  Cal.  App. 
627,  138  P  917;  McCandless  v.  Carter, 
18  Hawaii  218;  Yazoo  &  M.  V.  R.  Co. 
V.  Teissier,  135  La.  19,  64  S  928;  S.  v. 
Cobb,  134  La.  207,  63  S  877;  Board  of 
Comrs.  V.  Land  &  T.  Co.,  132  La.  915, 
61  S  869;  Board  of  Comrs.  v.  Land 
Co.,  132  La.  916,  61  S  870;  Board  of 
Comrs.  V.  Land  &  T.  Co.,  132  La.  911, 
61  S  868. 

[c]  Matters  not  disposed  of. — Where 
an  appeal  has  been  allowed  from  a 
.judgment  which  clearly  and  definitely 
disposed  of  only  one  of  the  matters  set 
up.  in  the  pleading  the  parties  to  the 
suit  may  proceed  with  reference  to  the 
other  matters  not  disposed  of  by  the 
judgment.  Martel  r.  Peterman  136  La. 
14,  66  S  381. 

[d]  An  appeal  from  a  non-appealable 
order  and  a  supersedeas  bond  given 
thereon  do  not  deprive  the  trial  court 
of  jurisdiction  to  proceed  further  in 
the  case.  Vclin  v.  Lauer  Bros.,  128 
Minn.  10,  105  NW  169. 

324-87  Colburn  v.  Williams,  16  Ariz. 
73,  141  P  120;  Pruett  v.  Power  Co., 
167  N.  C.  598,  83  SE  830. 
[a]  A  motion  to  reopen  the  case,  oii 
the  ground  of  newly  discovered  evi- 
dence, will  be  referred  to  the  lower 
court  for  determination,  and  if  decided 
in  the  affirmative  an  application  should 
be  made  to  the  appellate  court  for  a 
remand  of  the  case.  '  Wagner  v.  Mec- 
cano, 235  Fed.  890,  149  CCA  202. 
325-88     Sharp  v.  Edwards  (Ala.),  82 


S  455;  Chicago  v.  Lord,  281  111.  414,  118 
NE  ,65. 

325-89  Dinwiddie  v..  Shipman,  183 
Ind.  82,  108  NE  228;  Scott  v.  Joines 
(Okl.),  175  P  504.  . 
[a]  Suspends  judgment,  etc.  Stewart 
i:  O'Neal,  237  Fed.  897,  150  CCA  547; 
C.  V.  Burdo,  218  Mass.  602,  106  NE 
550. 

326-90  Henry  v.  Whitehurst,  66  Fla. 
567,  64  S  233;  Scott  v.  Joines  (Okl.), 
175   P   504. 

326-92  Freare  v.  Rosenbledt,  20 
fiawaii  682. 

326-93  [a]  A  recovery  of  property 
sold  under  a  decree  cannot  be  had  by 
the  purchaser  pending  appeal.  Pills- 
bury  V.  McGarry,  69  Or.  261,  138  P 
836. 

327-99     Egbert  v.  R.  Co.,  50  Okl.  623, 
lol  P  228,  cit.  Standard  Pboo. 
327-1     McLaughlin  v.  Beyer,  181  Ala. 
427,  61  S  62;  O'Hern  v.  S.,  12  Okl.  Cr. 
505,  159  P  938. 

327-2     Button  v.  S.,  123  Md.  373,  91 
A   417;   Farris   v.   Baptist   Church,   220 
Mass.  356,  107  NE  955. 
327-6     Farris  v.   Baptist  Church,  220 
Mass.  356,  107  NE  955. 
327-7     Farris  v.  Baptist  Church,  220 
Mass.  Sm,  107  NE  955. 
[a]     Entries  nunc   pro,  tunc. — Holbert 
V.  Parish,  38  S.  D.  13,  159  NW  871. 
328-iO     Liesney  v.  Ins.  Co.,  148  NYS 
1057. 

328-12  [a]  Continuing  injunction. 
Appeal  does  not  have  effect  to  continue 
injunction  beyond  time  fixed  by  court 
for  its  duration.  Riggins  v.  Thompson, 
96  Tex.  154,  71  SW  14;  Ft.  Worth 
St.  E.  Co.  V.  E.  Co.,  68  Tex.  163,  7  SW 
381;  Sanders  v.  Bledsoe  (Tex.  Civ.), 
173  SW  539. 

329-16  See  Lynne  v.  Ralph  (Ala.), 
78   S   889. 

329-17  [a]  A  void  judgment  may 
during  the  term  at  which  the  trial  was 
had,  be  vacated,  notwithstanding  an 
appeal  is  pending.  Scott  v.  Watkins, 
25  Colo.  App.  340,  138  P  432., 
329-18  Kinard  v.  Jordan,  175  Cal. 
13    164  P  894. 

330-24  Arkansas  Nat.  Bk.  v.  Mcll- 
roy  B.  Co.,  128  Ark.  81,  193  SW  278; 
First  Nat.  Bank  v.  Brick  &  T.  Co.,  171 
la.  474, 1 149  NW  607;  Martel  v.  Peter- 
man,  136  La.  14,  66  S  381. 
330-26  S.  V.  Childress,  127  Minn. 
533,  149  NW  550.  , 
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331-30  Cook  V.  Realty  Co.,  20  Cal. 
App.  538,  129  P  801;  Helms  v.  Cook, 
58  Ind:  App.  259,  108  NE  147;  Smith 
V.  Hibben,  59  Ind.  App.  438,  107  NB 
40;  Succession  of  Morris,  136  La.  69, 
66  S  542;  Frederick  v.  Marx,  127  La. 
149,  53  S  474;  Thome  v.  Harris,  35 
Okl.  645,  130  P  906;  Honley  v.  Bank, 
35  Okl.  649,  130  P  945;  In  re  Gon- 
zalez, 22  P.  E.  26;  Martinez  v.  Succes- 
sion of  Laurido,  21  P.  K.  29;  Candelas 
V.  Ramirez,  20  P.  E.  31. 
fa]  Premature  appeal  is  ground  for 
dismissal.  White  Prov.  Co.  v.  E.  Co., 
142  Ga.  855,  83  SIS  943. 
[b]  Effect  of  joinder  In  error. — A  join- 
der in  error  is  an  unequivocal  act  im- 
plying a  submission  by  the  appellee  to 
the  jurisdiction  of  the  appellate  court, 
and  amounts  to  waiver  of  an  appeal, 
and  of  any  steps  required  to  effectuate 
it.  Coats  V.  Elkan  &  Co.,  7  Ala.  App. 
187,  60  S  941. 

fe]  Where  no  legal  bill  of  exceptions 
has  been  filed,  the  court  has  no  juris- 
diction to  review  a  case.  Hayes  v. 
Chapman,  147  G;a.  625,  95  SB.  216. 
331-32  Pruett  v.  Power  Co.,  167  N. 
C.  598,  83  SB  830. 

fa]  Failure  to  except  to  a  non-suit 
does  not  deprive  the  appellate  court 
of ,  jurisdiction  of  an  appeal  from  the 
order.  P.  v.  Journal,  213  N.  Y.  1,  106 
NE  759. 

331-34  S.  V.  Cobb,  134  La.  207,  63 
S  877. 

332-42  [a]  Becord  on  subsequent 
appeal  consists  of  the  record  on  file  in 
the  previous  appeal,  together  with  a 
copy  of  so  m^ich  of  the  proceedings  of 
the  lower  court  as  have  taken  place 
since,  the  cause  was  remanded  on  the 
first  appeal.  Carey  v.  Lumb.  Mills,  21 
Hawaii  506. 

fb]  Ruling  on  motion  to  quash  in- 
dictment cannot  be  reviewed  where 
defendant  appeals  on  record  proper. 
Sager  v.  S.  (Ala.),  76  8  927. 
332-44  Williams  v.  Kelly  (Okl.), 
176  P  204, 

333-46  Flake  v.  Hill,  130  Ark.  257, 
197  SW  33;  Clemens  v.  Gregg,  34  Cal. 
App.  245,  167  P  294;  Lombard  v.  Good 
(Or.),  167  P  310. 

333-47  Short  v.  Kidd  (Mo.),  197 
SW  64. 

334-48  [a]  Defects  in  return  can- 
not be  reviewed  unless  return  is  con- 
tained   in    the    transcript.      True    Tag 


Paint  Co.  «.  Wellman,  142  La.  1038,  78 

5  109. 

334-52  Winston  v.  Gilliam,  172  N. 
C.  533,  90  SE  687. 

[a]  Counts  to  which  demurrer  is  sus- 
tained, if  in  the  record,  may  be  con- 
sidered in  ascertaining  whether  an 
amended  declaration  states  a  new  cause 
of  action.  Vogrin  v.  Steel  &  W.  Co., 
263  111.  474,  105  NE  332.  Comp.  Eed- 
ingtou  V.  Cornwell,  90  Cal.  49,  27  P  40. 

[b]  Must  be  part  of  lower  record. 
"A  pleading  merely  tendered  and  not 
filed  or  made  a  part  of  the  record  of 
the  lower  court  by  an  order  of  that 
court,  although  copied  into  the  record 
by  the  clerk,  is  not  a  part  of  the  rec- 
ord, and  cannot  be  considered  on  ap- 
peal." C.  V.  Ey.  Co.,  163  Ky.  645,  174 
SW  29,  cit.  National  Concrete  C.  Co. 
V.  Duval],  150  Ky.  192,  150  SW  46; 
Lewis'  Admr.  v.  E.  Co.,  147  Ky.  460, 
144  SW  377,  39  LEA  (NS)  929;  Mc- 
Grew's  Exr.  v.  Congleton^  139  Ky. 
515,  102  SW  1185;  Weimer's  Admr.  v. 
Smith,  30  KyLE  1311,  101  SW  327. 
[cj  BiU  of  particulars  not  part  of 
record.  Nilsen  v.  Land  Co.,  90  Wash. 
295,  155  P  1036. 

335-53  Dinsmoor  v.  Thomas  (Ala.), 
73  S  820;  Bray  v.  Lowery,  163  Cal.  256, 
124  P  1004;  New  Albany  v.  Strack,  58 
Ind.  App.   32,  107  NE  647.     See  Boca 

6  L.  E.  Co.  V.  E.  Co.,  2  Cal.  App.  546, 
84  P  298.  But  gee  Eedington  v.  Corn- 
well,  90  Cal.  49,  27  P  40. 

335-55  Continental  Cas.  Co.  v.  Og- 
burn,  186  Ala.  398,  64  S  619;  Tennes- 
see Val.  Bank  v.  Avery  &  Sons,  9  Ala. 
App.  363,  63  S  813;  P.  v.  Ins.  Co.,  267 
111.  504,  108  NE  679;  Mann  v.  Brown, 
263  III.  394,  105  NE  328. 
[a]  Judgment  on  pleadings,  a  motion 
for,  not  part  of  record.  Hodson  v,  Mc- 
Anerney  (Mo.),  192  SW  423. 
335-57  Contra,  Henry  v.  Montezuma 
W.  &  L.  Co.,  55  Colo.  182,  133  P  747. 
[a]  Incorporating  motions  in  record. 
Motions  of  all  sorts  by  which  judicial 
action  is  invoked  during  the  progress 
of  the  trial  and  the  rulings  thereon  are 
not  parts  of  the  record  proper,  and 
their  incorporation  therein  does  not 
make  them  such.  They  should  be  set 
out  in  a  bill  of  exceptions.  Ex  parte 
Watters,  180  Ala.  523,  61  S  904. 
336-58  Philadelphia,  B.  &  W.  E. 
Co.  V.  Smith,  132  Md.  345,  103  A  945; 
Turner  Eeal  Estate  Co.  v.  Anson,  22 
Wyo.  383,  142  P  1052. 
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[a]     Ruling  on  demurrer  may  be  re- 
viewed on  record.     Limbaugh  v.  Boaz 
(Ala.  App.),  78  S  421. 
336-61     Morris    v.    Sheridan,   86    Or. 
224,  167  P  593. 

337-62     Stagway  v.  Eiker  (N.  J.  L.), 

88  A  1067. 

337-63     [al     The   judgment   roll    is 

no  part  of  the  record  on  appeal  from 
an  order  vacating  a  default  judgment. 
Beller  v.  he  Boeuf,  ,50  Mont.  192,  145 
P  945;  Emerson  v.  McNair,  28  Mont. 
578,  73  P  121. 

337-65  Broadbent  v.  E.  Co.,  48  TJtah 
598,  160  P  1185. 

338-68  S.  V.  Powell,  184  Ala.  46,  63 
S  542;  In  re  Shirey's  Estate,  167  Cal. 
193,  1.^8  P  994;  Aubain  t-.  United 
Brotherhood  (Ind.  App.),  115  NE  78 
(agreed  statement  of  facts) ;  Wilmer 
V.  Iron  Co.,  130  Md.  666,  101  A  538; 
Hicks  Merc.  Co.  v.  Musgrove,  108  Miss. 
776,  67  S  213;  Liles  v.  May,  105  Miss. 
807,  63  S  217;  Glass  v.  Gould,  41  Okl. 
424,  138  P  796;  Coach  v.  Gage,  70  Or. 
182,  138  P  847;  Waldy  v.  Seattle,  93 
Wash.  407,  161  P  65,  exhibits, 
[a]  ETidence  discovered  after  trial. 
P.  V.  Mooney,  176  Cal.  105,  167  P  696. 
338-69  [a]  In  equity  depositions  are 
held  part  of  the  record.  Barnes  v. 
Earle,  275  111.  381,  114  NE  168. 
338-70     Miller  v.  Crosby,  147  Ga.  32, 

92  SE  646;  Chambers  v.  Trust  Co.,  92 
Kan.  1032,  142  P  248. 

338-71  [a]  Agreed  state  of  facts. — 
Howe  V.  Tiger  (Okl.),  183  P  983. 
339-74  In  re  De  Laveaga's  Eat.,  165 
Cal.  607,  133  P  307;  Katterhenry  v. 
Arensman,  183  Ind.  347,  108  NE  101; 
Hinshaw  f.  Trust  Co.,  48  Ind.  App.  351, 

93  NE  567;  In  re  Patterson,  98  Wash. 
334,  167  P  924;  Colvin  v.  Clark,  96 
Wash.  282,  165  P  101. 

339-75  Jones  v.  Lee,  43  Okl.  257, 
142  P  996. 

340-80  Polkinghorn  v.  Cement  Co., 
24  Cal.  App.  615,  142  P  140. 
340-81  Williams  v.  8.  (Ala.  App.), 
77  S  919;  Pantaze  v.  West,  7  Ala.  App. 
599,  61  S  42;  Arnold  v.  Dodson,  272 
111.  377,  112  NE  70;  Hobbs  v.  B.  Co., 
182  la.  316,  165  NW  912;  S.  v.  Brooks, 
181  la.  874,  165  NW  194;  Jones  v.  Lee, 
43  Okl.  257,  142  P  996;  Gulf,  etc.  R. 
Co.  V.  Higginbotham  (Tex.  Civ.),  173 
SW  482. 

[al  No  review  of  refusal  of  requested 
instructions  can  be  had  on  appeal  on 
record  proper,  there  being  no  bill  of 


exceptions.  Mack  v.  S.  (Ala.),  77  S 
683. 

340-82  Hofreiter  v.  Schwabland,  72 
Wash.  314,  130  P  364. 
340-84  Noblesville  Business  Men's 
Assn.  V.  Mfg.  Co.,  57  Ind.  App.  368, 
107  NE  85;  Bacon  v.  George,  216  Mass. 
519,  104  NE  382;  Jones  v.  Lee,  43 
Okl.  257,  142  P  996;  Schollmeyer  v. 
Van  Buskirk,  35  Okl.  439,  130  P  138; 
Williams  V.  Kelly  (Okl.),  176  P  204; 
Nelson  v.  Timber  Co.,  66  Or.  570,  133 
P  1167,  135  P  169;  Chavarria  v.  Purdy, 
22  P.  E.  239;  Pappas  v.  Dailey,  90 
Wash.  285,  155  P  1059. 
[a]  Notice  of  motion  for  a  new  trial 
is  no  part  of  the  record.  Cross  v.  Mayo, 
167  Cal.  594,  140  P  283. 
341-85  Paul  V.  Pye,  135  Minn.  13, 
159  NW  1070. 

341-86  Bradlev  v.  Bradley,  123  Md. 
506,  91  A  685. 

341-88  Whitaker  v.  Chestnut  (Okl.), 
165  P  160. 

341-91  Cable  v.  Myers,  43  Okl.  302, 
142  P  1114. 

342-93  Nelms  v.  S.,  117  Ark.  188, 
174  SW  233;  Zalewski  v.  Mfg.  Co.,  89 
Conn.  46,  92  A  682.  See  also  vol.  4, 
p.  292. 

342-95  McCall  Co.  v.  Smith,  117 
Ark.  118,  173  SW  845;  S.  v.  Bordelon, 
141  La.  611,  75  S  429;  Williams  v. 
Kelly  (Okl.),  176  P  204;  Dennis  v.  S., 
137  Tenn.  543,  195  SW  162;  Perris  v. 
S.  (Tex.  Cr.),  194  SW  1111. 
342-97  Haas  v.  Silberman.  Realty 
Co.,  167  NYS  341. 

342-2  Johnson  v.  Cox  (Ala.),  73  S 
922;  Alderman  Bros.  Co.  v.  W.  A.  B. 
Co.,  91  Conn.  383,  99  A  1040;  Boyles 
V.  Hoch,  186  Ind.  93,  115  NE  52;  In  re 
Jones,  182  la.  1363,  166  NW  742;  Ma- 
son V.  Harlow,  92  Kan.  1042,  142  P 
243;  Hattlesburg  Hdw.  Co.  v.  Steel /Co., 
115  Miss.  663,  76  S  570;  Gooden  v.  M. 
W.  of  A.,  194  Mo.  App.  666,  189  SW 
394;  Weigand  v.  Traction  Co.,  221  {I. 
Y.  39,  116  NE  345;  Oklahoma  E.  Ins. 
Co.  V.  Kimpel,  39  Okl.  339,  135  P  6; 
Missouri,  K.  &  T.  B.  Co.  v.  Storey 
(Tex.  Civ.),  195  SW  3.50;  Citizens' 
Nat.  Bk.  V.  Slaton  (Tex.  Civ.),  189 
SW  742;  Bean  v.  Atkins  (Vt.),  89  A 
643;  Hodge  v.  R.  Co.,  79  W.  Va.  174, 
90  SE  601. 

343-3  Bowers  v.  Steers,  241  Ted. 
377,  154  CCA  257;  Upshaw  v.  S.,  11 
Ala.  App.  310,  66  S  821;  Swope  v. 
Sherman,  7  Ala.  App.  210,  60  S  474; 
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Marsicano  e.  Phillips,  6  Ala.  App.  229, 
60  S  553;  Heard  v.  McCabe,  130  Ark. 
185,  196  SW  917;  Fernandez  v.  Ex- 
plosives Co.,  34  Cal.  App.  420,  167  P 
900;  First  Nat.  Bk.  v.  Dailey  (Colo.), 
170  P  193;  Dean  v.  Trust  Co.,  259  111. 
148,  102  NE  244;  McKernan  v.  Esta- 
brook  (Ind.  App.),  117  NE  260;  Evans- 
ville  Furniture  Co.  v.  Freeman,  57  Ind. 
App.  576,  107  NE  27;  Wheeler  v.  Schil- 
der  (la.),  167  NW  534;  Dennis  v. 
School  Dist.,  166  la.  744,  148  NW  1007; 
Pile  f.  Bank  of  Flemington,  187  Mo. 
App.  61,  173  SW  50;  Mershon  v.  Strat- 
ton,  169  NYS  700;  Butts  v.  Larison 
(Okl.),  170  P  500;  Miehellod  v.  B.  Co., 
86  Or.  329,  168  P  620;  Sikorski  v.  E. 
Co.,  260  Pa.  243,  103  A  618;  Patrick  v. 
Pierce,  107  Tex.  620,  183  SW  441. 

[a]  Consqlidating  actions. — The  rec- 
ord must  show  that  court  refused  upon 
motion  to  consolidate  actions,  or  the 
error  will  be  waived.  Trabue  v.  Bank 
(Tex.  Civ.),  173  SW  612. 

[b]  Error  must  be  shown  by  record 
and  that  appellant's  rights  were  sub- 
stantially affected  thereby.  Walker  v. 
Fletcher  (Ala.  App.),  77  S  56. 
344-8  P.  V.  Rawson,  278  HI.  654,  116 
NE  123;  Pikeville  v.  Dils,  175  Ky.  697, 
194  SW  918;  Sikorski  v.  E.  Co.,  260  Pa. 
243,  103  A  618;  S.  ex  rel.  Haugau  «. 
Denis  (S.,D.),  167  NW  151. 

[a]  Opening  statement  of  counsel,  not 
properly  incorporated  in  the  record. 
Mercier  v.  E.  Co.,  230  Mass.  397,  119 
NE  764. 

344-9  Nason  v.  Feldhusen,  34  Cal. 
App.  789,  168  P  1162;  8.  v.  Maggiore, 
143  La.  463,  78  S  737;  In  re  Marx's 
Est.,  201  Mich.  504,  167  NW  976;  Hob- 
son  V.  Lenox  (Mo.  App.),  201  SW  964. 
345-10  Gracy  v.  Gracy  (Fla.),  76 
S  530. 

345-11  Wilmington  Gas  Co.  v.  An- 
nest  (Del.),  103  A  751. 
[.a]  Properly  organized  tribunal. 
Eecord  must  show  that  the  court  rend- 
ering the  decision  was  properly  organ- 
ized pursuant  to  law.  Allen  v.  Scruggs, 
190  Ala.  654,  67  S  301;  Commissioners' 
Court  V.  Ballard,  4  Ala.  App.  310,  59  S 
191. 

345-12  [a]  That  circuit  court  had 
appellate  jurisdiction  in  the  cause  must 
be  shown  where  that  court  had  no  orig- 
inal jurisdiction  in  the  matter.  Illinois 
Central  E.  Co.  v.  Burleson,  4  Ala.  App. 
384,  59  S  230. 


346-14    Dreyfous  V.  Papalia,  143  La. 
530,  78  S  843;  Culbertson  v.  Ainsworth 
(Wyo.),  181  P  418.^ 
346-15     Dreyfous  v.  Papalia,  143  La. 
530,  78  S  843. 

346-16  Order  of  Calanthe  v.  Arm- 
strong, 7  Ala.  App.  378,  62  S  269. 

[a]  On  collateral  attack,  a  general  re- 
cital in  the  judgment  entry,  of  legal 
notice  by  publication,  is  sufficient  to 
support  the  judgment.  McMahan  v. 
Browne,  185  Ala.  272,  64  S  553;  White 
V.  Simpson,  124  Ala.  238,  27  S  2S7; 
Soulard  v.  Oil  Co.,  109  Ala.  387,  19  S 
414. 

[b]  Constructive  notice. — Where  the 
notice  to  a  defendant  is  constructive 
only  and  he  does  not  appear,  the  facts 
constituting  a  compliance  with  the  stat- 
ute must  be  proved  to  and  found  by 
the  court  to  have  been  done;  and  on 
appeal  the  record  must  show  it.  Mc- 
Mahan V.  Browne,  185  Ala.  272,  64  S 
553; -White  v.  Simpson,  107  Ala.  386, 
18  S  151;  Diston  v.  Hood,  83  Ala.  331, 
3   S  746. 

346-17  Gilles  v.  Ba«k  (Tex.  Civ.), 
184  SW  284. 

347-20  [a]  Joinder  of  Issue.— The 
record  need  not  show  a  joinder  of  is- 
sue between  the  parties.  Craddock  v. 
Walden,  184  Ala.  58,  63  S  534. 
347-21  Southern  Indemnity  Assn. 
V.  Hoffman  (Ala.  App.),  77  S  424; 
Hall  V.  Cardwell,  5  Ala.  App.  481,  59 
S  514;  Graves  v.  Jenkins,  58  Ind.  App. 
500,  108  NE  531;  Green  v.  Bouton,  101 
Wash.  454,  172  P'576. 
347-22  Shanan  v.  Brown,  179  Ala. 
425,  60  S  891;  Sovereign  Camp,  W.  O. 
W.  V.  Jones,  11  Ala.  App.  433,  66  S  834; 
Maxwell  v.  S.  (Ala.  App.),  79  S  269. 
348-24  [a]  Where  the  original 
pleading  is  necessary  to  a  determina- 
tion of  the  propriety  of  the  amend- 
ment, it  may  be  considered  on  the  ap- 
peal if  in  the  record.  Eedington  v. 
Cornwell,  90  Cal.  49,  27  P  40.  Comp. 
Bray  v.  Lowery,  163  Cal.  256,  124  P 
1004. 

348-26  J.  E.  Butler  &  Co.  v.  A.  G. 
Henry  &  Co.  (Ala.),  78  S  912. 
348-27  Winfield  B.  Co.  «.  Eoberts 
(Ala.),  76  S  79;  Warble  v.  Sulzberger 
Co.,  185  Ala.  603,  64  S  361;  Moss  v. 
S.  (Ala.  App.),  75  S  179;  General  Ac- 
cident Fire  &  L.  Ins.  Co.  v.  Shields,  9 
Ala.  App.  214,  62  S  400;  Watson  v. 
Anderson  (Cal.  App.),  173  P  394;  Sul- 
livan V.  Brown,  67  Fla.  133,  64  S  455; 
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V^est  V.  Sav.  Co.  (Ga.  App.),  95  SE 
721;  Bottema  v.  Tracy,  58  Ind.  App. 
96,  107  NE  741;  Creaaon  v.  Douglass 
County,  86  Or.  159,  167  P  796. 

[a]  A  recital  in  the  judgment  entry 
that  demurrers  were  overruled  not  suffi- 
cient. Glenn  Refining  Co.  v.  Webster, 
5  Ala..  App.  441,  59  S  717. 

[b]  A  recital  in  the  minutes  of  the 
court  will  not  present  for  review  a  rul- 
ing upon  demurrer.  White,  v.  Steele, 
5  Ala.  App.  532,  59  S  713.  ' 

[c]  Rulings  upon  the  demurrers  must 
be  shown,  otherwise  the  appellate  court 

,  cannot  pass  upon  the  sufficiency  of  the 
pleading  demurred  to.  Prattville  Cot- 
ton Mills  Co.  V.  McKinney,  178  Ala. 
554,  59  S  498;  Haley  v.  Block,  20  Ga. 
App.  528,  93  SE  148. 

[d]  No  ruling  on  demurrer  being 
shown  by  the  record,  it  cannot  be  re- 
viewed. Western  Union  Tel.  Co.  v. 
Williams  (Ala.  App.),  78  S  414. 
349-30  Carrillo  v.  S.,,  81  Tex.  Cr. 
636,  197  SW  998. 

349-34  McDuffie  &  Sons  v.  Wfeeks,  9 
Ala.  App.  282,  63  S  739;  Thompson  v. 
S.,  130  Ark.  217,  197  SW  21;  Eckler  v. 
Wake,  87  Conn.  708,  88  A  369;  St. 
Paul  Fire  &  Marine  Ins.  Co.  v.  Kendle, 
163  Ky.  146,  173  SW  373;  Winkleblaek 
V.  Mfg.  Co.  (Mp.  App,),  187  SW  95. 
[a]  Argument  of  counsel  objected  to 
must  be  set  out  in  the  record.  Smith 
V.  Bank,  182  la.  1190,  164  NW  762. 
350-37  Huntsville  K.  Mills  v.  But- 
ner  (Ala.),  76  S  54;  Armstrong  v.  Bar- 
celoux,  34  Cal.  App.  433,  167  P  895; 
Campbell  v.  Creighton  (Colo.),  167  P 
975;  Goulding  Fertilizer  Co.  v.  John- 
son, 65  Fla.  195,  61  S  441;  Bridges  v. 
Griffiji,  20  Ga.  App.  598,  93  SE  170; 
Sullivan  v.  E.  Cq.,  262  111.  317,  104  NE 
707;  Nobles vilje  Assn.  v.  Mfg.  Co.,  57 
Ind.  App.  368,  107  NE  85;  Evansville 
r.  Co.  V.  Freeman,  57  Ind.  App.  576, 
107  NE  27;  Kalaher's  Admr.  v.  Ins. 
Co.,  172  Ky.  289,  189  SW  211;  Milliken 
V.  Larrabee  (Mo.  App.),  192  SW  103; 
Mershon  v.  Stratton,  169  NYS  700; 
Borden  v.  Light  Co.,  174  N.  C.  72,  93 
SE  442;  Henthorn  v.  Tidd  (Okl.),  164 
P  783;  Beaubein  v.  S.,  13  Okl.  Cr.  440, 
165  P  213;  Rowell  v.  Hyatt,  108  S.  C. 
30'0,  94  SE  113;  Eossetti  v.  Benavides 
(Tex.  Civ.),  195  SW  £08;  Yates  Merc. 
Co.  V.  Bank  (Tex.  Civ.),  l94  SW  1167; 
Goodson  V.  E.  Co.  (Tex.  Civ.),  189  SW 
82;  Heard  v.  Bowen  (Tex.  Civ.),  184 
ew    234;    Walters  v.   E.   Co.,    122    Va. 


149,  94  SE  182;  Bagley  v.  Cooper,  90 
Vt.  576,  99  A  230;  S.  v.  Buckley,  98 
Wash.  379,  167  P  1087.  See  also  4 
Standard  Proc.  306,  and  supplement 
thereto. 

350-38  Buford  v.  Graden,  5  Ala. 
App.  421,  59  S  368. 
350-39  Tounge  v.  XT.  S.,  242  Fed. 
788,  155  CCA  376;  Glenn  Eefining  Co. 
V.  Wester,  5  Ala.  App.  441,  59  S  717; 
Midland  S.  &  L.  v.  Miller,  53  Okl  149, 
155  P  864;  S.v.  Connelly,  34  S.  D.  520, 
149  NW  360. 

[a]  A  rule  of  the  trial  court,  set  out 
in  the  record  and  authenticated  by  the 
certificate  of  the  judge  who  sat  in  the 
case,  is  properly  before  the  appellate 
court.  Wagner  v.  Freeny,  123  Md.  24, 
90  A  774. 

351-40  Alverson  v.  E.  &  N.  Co.,  ^36 
Fed.  331,  149  CCA  463;  Oil- Wei)  Sup- 
ply Co.  V,  Co.  (Ala.),  73  S  89ff;  By- 
num  V.  Terry  (Ala.  App.),  77  S  929; 
Aubain  v.  United  Brotherhood,  63  Ind. 
App.  636,  115  NE  78;  Kalaher's  Admr. 
V.  Independent  Ins.  Co.,  172  Ky.  289, 
189,  SW  211;  O'Hare  v.  Gloag,  221 
Mass.  24,  108  NE  566;  Lamport  v. 
Asaur.  Corp.,  272  Mo.  19,  197  SW  95; 
Milliken  v.  Larrabee  (Mo.  App.),  192 
SW  103;  P.  V.  Wilson,  179  App.  f)iv. 
301,  166  NYS  329;  Borden  v.  Light  Co., 
174  N.  C.  72,  93  SE  442;  Beaubein  v.  ■ 
S.,  13  Okl.  Cr.  440,  165  P  213;  McClin- 
took  V.  Exp.  Co.,  260  Pa.  191,  103  A 
622;  Oliver  v.  Const.  Co.,  36  E.  I.  477, 
90  A  764;  Levy  v.  Engle  Bros.  Co. 
(Tex.  Civ.),  192  SW  548;  Goodson  v. 
E.  Co.  (Tex.  Civ.),  189  SW  82;  General 
B.  &  C.  Ins.  Co.  V.  McCurdy  (Tex. 
Civ.),  183  SW  796  (not  when  the  error 
is  fundamental) ;  Adam's  v.  Cook,  91 
Vt.  28i;  100  A  42;  Bianchi  Granite  Co. 
V.  Monument  Co.,  91  Vt.  177,  99  A  876; 
Ferine  Mach.  Co.  v.  Buck,  90  Wash. 
344,  156  P  20. 

351-41     Barnes  &  Jessup  Co.  v.  Wil- 
liams, 64  Fla.  190,  60  S  787. 
351-42     Leach    v.    Smith,    130    Ark. 
465,  197  SW  1160. 

351-43  Baker  v.  Shoemaker  (Ala.), 
78  S  826;  Walker  v.  Fletcher  (Ala. 
App.),  77  S  56;  Stamps  v.  Thomas  7 
Ala.  App.  622,  62  S  314;  Hall  v.  Card- 
well,  5  Ala.  App.  481,  59  S  514;  P.  v. 
Mooney,  176  Cal.  105,  167  P  696;  State 
Bk.  V.  McLaury,  175  Cal.  31,  165  P 
7;  P.  i>.  Evans,  34  Cal.  App.  284,  167 
P  190;  Scott  V.  Wage-Earners'  Loan  & 
Inv.    Co.,    147    Ga.    576,    94    SE    1021; 
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Pairburn  Bkg.  Co.  v.  Bank,  20  Ga.  App. 
732,  93  SE  234;  Lyons  v.  Armstrong;, 
142  Ga.  257,  82  SE  651;  Selectmen  v. 
Blwell,  219  Mass.  287,  106  NE  994; 
Taft  V.  Henry,  219  Mass.  78,  106  NE 
553;  In  re  Marx's  Est.,  201  Mich.  504, 
167  NW  976;  Pellston  P.  M.  &  L.  Co. 
V.  Van  Wormer,  198  Mich.  648,  165  NW 
724;  Birdsong  v.  Craig  &  Co.,  Ill  Miss. 
708,  72  S  136;  Hicks  Merc.  Co.  v.  Mus- 
grove,  108  Miss.  776,  67  S  213;  Brock- 
mann  v.  E.  Cx).,  271  Mo.  696,  197  SW 
337;  Beeke  v.  Porsee  (Mo.  App.),  199 
SW  734;  Roberts  v.  Sinnott,  64  Mont. 
114,  169  P  49;  Elm  City  Lumb.  Co.  v. 
Childerhose,  167  N.  C.  34,  83  SE  22; 
Stout  V.  Kailroad,  157  N.  G.  366,  72  SE 
993;  Graham  v.  Atwood,  41  Okl.  30, 
136  P  1080;  Worrell  v.  Fellows,  39 
Okl.  769,  136  P  750;  Gault  v.  Thur- 
mond, 39  Okl.  673,  136  P  742;  Home- 
land Eealty  Co.  v.  Eobison,  39  Okl.  591, 
136  P  585;  Jones  v.  Bank,  39  Okl.  393, 
135  P  373;  Palmer"  v.  Clemens  Horst 
Co.,  66  Or.  33,  133  P  634;  Laughlin  v. 
Transit  Co.,  241  Pa.  281,  88  A  441; 
Burrage  v.  S.,'  81  Tex.  Cr.  638,  197  SW 
997;  Wilkerson  v.  C,  122  Va.  920,  95 
SE  388;  International  Dev.  Co.  v.  San- 
ger, 75  Wash.  546,  135  P  28;  Goodrich 
V.  Bank  (Wyo.),  177  P  134;  Iowa  State 
Sav.  Bank  v.  Henry,  22  Wyo.  189,  136 
P  863.  See  also  4  Standard  Proc.  307, 
and  supplement  thereto. 

[a]  Where  question  objected  to  rec- 
ord must  show  answer  to  entitle  it  to 
consideration  in  appellate  court.  Beam 
Motor  Car  Co.  v.  Loewer,  131  Md.  552, 
102 'A  908. 

352-44  Brannon  v.  Birmingham,  177 
Ala.  419,  59  S  63;  Continental  G.  Co. 
V.  Milbrat,  10  Ala.  App.  351,  65  S  425; 
Beecham  v.  Burns,  34  Cal.  App.  754,  168 
P  1058;  Fernandez  v.  Explosives  Co.,  34 
Cal.  App.  420,  167  P  900;  McKinnell  v. 
Hansen,  34  Cal.  App.  76,  167  P  887; 
McCray  v.  Whitney,  66  Ind.  App.  94, 
104  NE  979;  Crofton  v.  E.  Co.,  177  Ky. 
831,  198  SW  229;  Short  tV  Kidd  (Mo.), 
197  SW  64;  Conrad  c.  Shuford,  174  N. 
C.  719,  94  SB  424;  Harn  v.  Boyd  (Okl.), 
170  P  505;  Van  Arsdale-Osborne  Brok- 
erage Co.  V.  Wiley,  40  Okl.  651,  140  P 
153;  In  re  Colling 's  Guardianship,  40 
Okl.  629,  140  P  141;  Phila.  v.  Conway, 
257  Pa.  172,  101  A  472;  Lancaster  v. 
Eeese,  260  Pa.  390,  103  A  891;  Clark 
V.  Mosier,  35  S.  D.  54,  150  NW  475; 
Fisher  v.  S.,  81  Tex.  Cr.  568,  197  SW 
189;  Willis  v.  Willis  (Utah),  172  P  685; 


Frederick  v.  Morse,  88  Vt.  126,  92  A 
16. 

fa]  Where  all  the  evidence  is  not  in- 
corporated, only  matters  which  do  not 
require  an  examination  of  the  evidence 
can  be  determined  by  the  supreme 
court.  Casner  v.  Streit,  42  Okl.  710, 
142  P  1004;  Weleetka  Light  &  Water 
Co.  V.  Castleberry,  42  Okl.  745,  142  P 
1006. 

[b]  Excluded  documentary  evidence 
cannot  be  considered  on  appeal  even 
though  incorporated  in  the  abstract. 
Schworm  v.  Reserve  Soc,  168  la.  679, 
150  NW  714. 

[c]  A  literal  rehearsal  of  all  the  tes- 
timony will  be  considered  only  on  the 
questions  of  directed  verdict  and  non- 
suit. Oliver  v.  Grain  Co.,  72  Or.  46, 
142  P  541.      . 

[d]  The  fact  that  no  stenographer 
■was  present  at  the  taking  of  testi- 
mony does  not  prevent  the  parties  from 
incorporating  such  evidence  in  the  rec- 
ord. Wood  V.  McCain,  34  S.  D.  544, 
149  NW  426. 

f'e]  Exhibits  must  be  made  part  of 
the  record.  Easley  v.  Elmer,  101  Wash. 
408,  172  P  575. 

352-45  Boyd  v.  Winte  (Okl.),  164 
P  781. 

352-46  Bowers  v.  Maohir  (Te?. 
Civ.),  191  SW  758;  Eussell  v.  Watkins, 
49  Utah  598,*  164  P  867;  Dimmick  v. 
Fuel  Co.,  49  Utah  430,  164  P  872. 
352-47  Ewton  v.  McCracken,  9  Ala. 
App.  619,  64  S  177. 
352-48  Hale  v.  E.  Co.,  183  Ala.  507, 
62  S  783;  Emmett  v.  Coons,  34  Cal. 
App.  197,  167  P  888,  890;  Fairbanks 
V.  Warrum,  56  Ind.  App.  337,  104  NE 
983;  Blodgett  v.  Ahem,  217  Mass.  262, 
104  NE  434;  Supreme  Lodge  v.  Trust 
Co.,  215  Mass.  27,  102  NE  96;  Mathews 
V.  Colburn,  215  Mass.  571,  102  NE  941; 
Kaufman  v.  Butte,  48  Mont.  400,  138 
P  770;  'First  Nat.  Life  Assur.  Soc.  v. 
Parquhar,  75  Wash.  667,  135  P  619. 
3S3-49  Lyons  v.  Armstrong,  142  Ga. 
257,  82  SE  651;  Oliver  v.  Grain  Co.,  72 
Or.  46,  142  P  541;  Village  M.  Co.  v. 
Oil  Co.  (Tex.  Civ.),  186  SW  785. 
353-5  X  Miller  v.  Armstrong-Landon 
Co.,  53  Ind.  App.  501,  102  NE  47;  Cass- 
anova  v.  S.,  76  Tex.  Cr.  211,  173  SW 
662. 

353-52  Hutto  v.  Garner,  7  Ala.  App. 
412,  61  8  477;  Crofton  v-  R.  Co.,  177 
Ky.    831,   198    SW   229;    Houston,   etc. 
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E.  Co.  V.  Cavanaugh  (T91.  CIt.)  173 
SW  619. 

[a]  Depositions. — Bynum  «.  Terry 
(Ala.  App.),  77  S  929. 
354-53  McLaughlin  v.  Beyer,  181 
Ala.  427,  61  S  62;  Owen  v.  Alabama 
Great  Southern  Ey.,  181  Ala.  552,  61 
S  924;  Middlebrooks  v.  Sanders,  180 
Ala.  407,  61  S  898;  Bridges  v.  Griffin, 
20  Ga.  App.  598,  93  SE  170;  S.  v. 
Neyille,  175  N.  C.  731,  95  SE  55;  S. 
V.  Davis,  175  N.  C.  723,  95  SE  48; 
Talliaferro  v.  E.  Co.  (Okl.),  160  P  69; 
Eoach  V.  Williams,  109  S.  C.  29,  95 
SE  120. 

[a]  Where  ezclusioii  of  deposition  is 
assigned  as  error,  the  deposition  should 
be  included  in  the  bill  of  exceptions. 
Eosebrook  v.  Martin  (Ala.),  76  S  950. 
354-54  S.  V.  Schwenk,  101  Kan.  408, 
167  P  743;  S.  v.  Neville,  175  N.  C. 
731,  95  SE  65. 

355-55  Nat.  Bank  v.  Gough  (Tex. 
Civ.),  197  SW  1119. 
355-56  General  Accident  Fire  &  Life 
Ina.  Co.  V.  Shields,  9  Ala.  App.  214,  62 
S  400;  Louisville  &  N.  Ey.  Co.  v.  Shep- 
herd, 7  Ala.  App.  496,  61  S  14;  Hicks 
V.  S.  (Fla.),  78  S  270;  Ottumwa  v. 
Imp.  Co.  (la.),  150  NW  586;  C.  v. 
Segee,  218  Mass.  501,  106  NE  173; 
Sikorski  v.  E.  Co.,  260  Pa.  243,  103  A 
618;  Parsons  v.  S.,  81  Tex.  Cr.  654,  197 
SW  997. 

355-57  Handley  v.  ShSffer,  177  Ala. 
636,  59  S  286;  Birmingham  Ey.,  L.  &■ 
P.  Co.  V.  Canfield,  177  Ala.  422,  59  S 
217;  Herring  v.  S.  (Ala.  App.),  78  S 
417;  Central  of  Georgia  E.  v.  Mathis, 
9  Ala.  App.  643,  64  S  197;  Campbell 
V.  Creighton  (Colo.),  167  P  975;  S.  v. 
Schwenk,  101  Kan.  408,  167  P  743. 
357-64  McMurran  v.  Hannum,  185 
Ind.  326,  113  NE  238.  . 
358-65  Lasby  v.  S.  (Ala.  App.),  79 
S  153;  Biles  v.  S.  (Ala.  App.),  78  S 
320;  Thompson  v.  8.  (Ala.  App.),  78  S 
309;  Pearson  v.  Hancock  &  Son  (Ala. 
App.),  77  S  934;  Bynum  v.  Terry  (Ala. 
App.),  77  S  929;  Carroll  v.  S.  (Ala. 
App.),  78  S  717;  Lang  v.  Leith  (Ala 
App.),  77  S  445;  Alabama  Great  So.  E. 
Co.  V.  Lawrence  (Ala.  App.),  77  S  432; 
Tennessee,  A.  &  G.  E.  Co.  v.  Cavin 
(Ala.  App.),  77  S  80;  Pilcher  v.  S. 
(Ala.  App.),  77  S  75;  Ewart  Lumb.  Co. 
V.  American  Cement  P.  Co.,  9  Ala.  App. 
]52,  62  S  560;  Jackson  v.  Lacy,  92 
Conn.  256,  102  A  584;  Torson  v.  Beck- 
ley,  20  Hawaii  406;  Indiana  Q.  Co.  v. 


Lavender, (Ind.  App.),  116  NE  2;  Suloj 
V.  Eetlaw  Mines  Co.,  57  Ind.  App.  302, 
107  NE  18;  Patterson  v-  State  Bank, 
55  Ind.  App.  331,  102  NE  880;  Sikor- 
ski V.  E.  Co.,  260  Pa.  243,  103  A  '618; 
Salisbury  v.  Crudale  (E.  I.),  102  A 
731;  Stevens  v.  Merc.  Co.  (Tex.  Civ.), 
197  SW  1126;  St.  Albans  Granite  Co. 
V.  Elwell  &  Co.,  88  Vt.  479,  92  A  974; 
Easley  v.  Elmer,  101  Wash.  408,  172 
P  575. 

[a]  A  charge  not  made  part  of  the 
bill  of  exceptions  cannot  be  considered 
on  review  though  printed  in  the  lee- 
ord.  Smith  v.  Granite  Co.,  112  Me. 
297,  92  A  103. 

[b]  Necessity  for  numbering  instruc- 
tions.— While  the  practice  of  submit- 
ting charges  without  numbering  them 
is  to  be  condemned,  yet  the  failure 
to  do  so  does  not  relieve  the  appellate 
court  from  the  duty  of  considering 
them.  The  appellge  or  the  appellate 
court  may  number  them  for  reference. 
Central  of  Georgia  Ey.  Co.  v.  Stewart, 
178  Ala.  651,  59  S  507. 

[c]  A  strict  construction  wUl  be  giv- 
en a  statute  providing  that  all  in- 
structions requested,  whether  given  or 
refused,  and  all  instructions,  given  by 
the  court  of  its  own  motion,  shall  be 
filed  with  the  clerk,  and  unless  the 
record  affirmatively  shows  that  the  in- 
structions were  filed  in  accordance 
therewith,  such  instructions  are  not  a 
part  of  the  record  and  cannot  be  con- 
sidered on  appeal.  Suloj  v.  Mines  Co., 
57  Ind.  App.  302,  107  NE  18. 
358-66  Sudduth  v.  E.  Co.  (Ala.),  77 
S  350;  Tennessee,  A.  &  G.  E.  Co.  «. 
Cavin  (Ala.  App.),  77  S  80;  Capital 
Security  Co.  v.  Owen,  196  Ala.  385,  72 

5  8;  Baltimore,  etc.  Co.  v.  McCord,  56 
Ind.  App.  382,  105  NE  516;  Curnes, 
Eddy  &  Co.  v.  Maytum  (la.),  173  NW 
923;  Fullerton-S.  L.  Co.  v.  Badger 
(Okl.),  158  P  376;  J.  C.  Lysle  Milling 
Co.  V.  8.  W.  Holt  &  Co.,  122  Va.  565, 
95  SE  414.    See  Ex  parte  Mobile  Light 

6  E.  Co.  (Ala.),  78  S  399. 
359-67  Pearson  v.  Hancock  &  Son 
(Ala.  App.),  77  S  934;  Alabama  Great 
So.  E.  Co.  i!.  Lawrence  (Ala.  App.), 
77  S  432;  Tennessee,  A.  &  G.  E.  Co.  ■». 
Cavin  (Ala.  App.),  77  S  80;  Pilcher  v. 
S.  (Ala.  App.),  77  S  75;  Brown  v.  S., 
11  Ala.  App.  321,  66  S  829;  Marsicano 
V.  Phillips,  6  Ala.  App.  229,  60  S  553; 
Indiana  Q.  Co.  r.  Lavender  (Ind.  App.), 
116    NE    2;    Indianapolis    Traction   & 
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Term.  Co.  v.  Gillaspy,  56  Ind.  App.  332, 
105  NE  242;  Hawks  v.  Longbotham 
(Tex.  Civ.),  188  SW  734;  Burrus  v. 
S.,  76  Tex.  Cr.  120,  172  SW  981;  Peters 
V.  Irr.  Dist.,  98  Wash.  412,  167  P  1085; 
Bullis  V.  Ball,  98  Wash.  342,  167  P 
942.  See  also  4  Standard  Peog.  316, 
and  supplement  thereto. 
359-68  Stevens  v.  Mercantile  Co. 
(Tex.  Civ.),  197  SW  1126;  Hodge  i;. 
Irr.  Co.  (Tex.  Civ.),  174  SW  334;  Ste- 
phenville,  N.  &  St.  R.  Co.  v.  Wheat 
(Tex.  Civ.),  173  SW  974. 
359-69  Sikorski  t;.  E.  Co.,  260  Pa. 
243,  103  A  618;  Anderson  v.  Anderson 
(S.  D.),  168  NW  852. 
360-71  Bridgman  v.  Doss,  9  Ala. 
App.  615,  64  S  173;  Mondiolf  v.  Bldg. 
Co.,  83  Wash.  584,  145  P  577. 
360-74  Gumm  v.  Ferguson,  71  Or. 
66,  142  P  341. 

[a]  Special  findings  not  authoilzed 
ity  law. — ^Findings  not  assigned  as  er- 
ror, and  which  were  made  some  time 
after  the  judgment  was  rendered  and 
subsequent  to  the  signing  of  the  bill 
of  exceptions  will  not  be  considered. 
Wells  V.  R.  Co.,  5  Ala.  App.  579,  59 
S  343. 

360-77  Love  v.  Cowger,  130  Ark. 
445,  197  SW  853;  Bobbins  v.  Bank 
(Ind.),  117  NE  562;  English  v.  English, 
57  Ind.  App.  157,  106  NE  643;  Hodson 
».  MeAnerney  (Mo.),  192  SW  423;  S. 
V.  Morgan,  268  Mo.  265,  187  SW  54; 
Weston  V.  Bank  (Mo.  App.),  192  SW 
126;  S.  V.  Babcock,  22  N.  M.  678,  167 
P  275;  Norman  v.  Lambert  (Okl.),  167 
P  213;  Canadian  River  R.  Co.  v.  R. 
Co.  (OH.),  163  P  275;  Shuler  v.  Col- 
lins, 40  Okl.  126,  136  P  752;  Shives 
V.  Frohberg,  40  Okl.  85,  136  P  399; 
Walton  V.  Kennamer,  39  Okl.  629,  136 
P  584;  Purdy  V.  Winters'  Est.,  85  Or. 
188,  159  P  1091,  166  P  536;  Sikorski 
f.  E.  Co.,  260  Pa.  243,  103  A  618;  Iowa 
S.  Sav.  Bank  v.  Henry,  22  Wyo.  189, 
136  P  863. 

361-78  Taylor  v.  V.  S.,  244  Fed. 
321,  156  CCA  607;  Leach  v.  Smith,  130 
Ark.  465,  197  SW  1160;  Keller  v. 
Oliver,  34  Cal.  App.  390,  167  P  551; 
Bridges  v.  Griffin,  20  Ga.  App.  598,  93 
SE  170;  Bottema  v.  Tracy,  58  Ind. 
App.  96,  107  NE  741;  Salmons  v.  R. 
Co.,  271  Mo.  395,  197  SW  35;  Man- 
gan  f.  Woodward  (Mo.  App.),  174  SW 
121;  Shawnee  N.  Bank  v.  Pool  (Okl.), 
167  P  994;  Johtfson  v.  Alexander 
(Okl.),   167   P   989j    Tudor   v.   S.,    14 


Okl.  Cr.  67,  167  P  341;  Mantell  v. 
Echard,  258  Pa.  366,  101  A  1049; 
Sikorski  v.  R.  Co.,  260  Pa.  243,  103  A 
618. 

[a]  Ruling  can  be  reviewed  only  by 
blU  of  exceptions. — Bk.  of  Tallassee  v. 
Fertilizer  Co.  (Ala.  App.),  78  S  648. 

[b]  Bill  of  exceptions  must  show  an 
exception  to  the  ruling  on  motion  for 
new  trial  in  order  to  have  same  re- 
viewed by  appellate  court.  Patterson 
V.  Holt  (Ala.  App.),  78  S  637. 
361-79  Cross  v.  Mayo,  167  Cal.  594, 
140  P  283;  P.  v.  Evans,  34  Cal.  App. 
284,  167  P  190;  North  American  Union 
V.  Oleske  (Ind.  App.),  116  NE  68;  Si- 
korski V.  R.  Co.,  260  Pa.  243,  103  A  618; 
Lee  V.  Braggman,  39  S.  D.  175,  162  NW 
788;  Fisher  v.  S.  (Tex.  Cr.),  198  SW 
291;  Barsa  v.  Kator,  121  Va.  290,  93 
SE  613. 

362-80  Alabama  Great  Southern  Ry. 
V.  Taylor,  7  Ala.  App.  583,  61  S  475; 
Mobley  v.  R.  Co.,  44  Okl.  788,  145  P 
321;  Jones  v.  Bilby,  43  Okl.  494,  143 
P  330;  Herrick  Hardware  Co.  v.  Beard 
(Tex.  Civ.),  19^  SW  526. 
362-81  Lukich  v.  Const.  Co.,  48 
Utah  452,  160  P  270. 

[a]  Where  wafver  of  notice  of  entry 
of  the  judgment  is  claimed,  the  record 
must  show  sufScient  facts  to  constitute 
a  waiver.  Hughes  Mfg.  &  Lumb.  Co, 
V.  Elliott,  167   Cal.  494,  140  P  17. 

[b]  Sufficiency  of  showing. — The  con- 
clusion reached  by  the  trial  court  is 
sufficiently  shown  where  the  bill  of  ex- 
ceptions states  that  the  court  "handed 
down  a  judgment  for  the  plaintiff." 
Peters  v.  Brunswick-Balke-Callender 
Co.,  6  Ala.  App.  507,  60  S  431. 
362-82  Beckley  v.  The  Topo,  176 
Cal.  241,  168  P  121;  Lukich  v.  Const 
Co.,  48  Utah  452,  160  P  270. 

[a]  The  voluntary  character  of  a  non- 
suit is  sufficiently  shown  where  it  ap- 
pears that  a  demurrer  was  sustained  to 
the  complaint  for  a  defect  which  went 
to  the  whole  cause  of  action.  Ex  parte 
Martin,  180  Ala.  620,  61  8  905. 
362-83  Shockman  v.  Ruthruff,  28  N. 
D.  597,  149  NW  680. 
[a]  Waiver  of  written  notice  of  entry 
of  judgment  must  be  shown  by  the  rec- 
ord. Hartfield  v.  Alderete,  25  Cal.  App. 
732,  145  P  146. 

363-85  Deason  v.  Gray,  189  Ala.  672, 
66  S  646  (bill  of  exceptions  not  signed 
in  time,  stricken  out) ;  Millar  v.  Millar, 
175  Cal.  797,  167  P  394,  LRA  191SB 
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415,  AnnCasl918E,  184;  P.  v.  Eosen- 
waldj  266  111.  548,  107  NE  854;  Smith 
V.  B.  Co.  (Ind.  App.),  117  NE  534; 
English  t;.  English,  182  Ind.  675,  107 
NE  547;  Graves  v.  Jenkins,  58  Ind. 
App.  500,  108  NE  531;  Waddle  v. 
Smith,  58  Ind.  App.i  587,  108  NE  537; 
Sim  V.  Bishop,  177  Ky.  279,  197  gW 
625;  Brockmann  v.  B.  Co.,  271  Mo. 
696,  197  SW  337;  Pabst  Brew.  Co.  v. 
Howard  (Mo.  App.),  211  SW  720;  Car- 
penter V.  Carpenter  (N.  H.),  101  A 
628.  See  also  4  Standard  Peoc.  370, 
n.  54. 

[a]  Identifying  bill  of  exceptions. 
The  file  mark  of  the  elerk  is  alone 
insufB,cient  to  identify  the  bill  of  ex- 
ceptions and  make  it  a  part  of  the  rec-. 
ord,  but  it  may  be  a  means  of  such 
identification  when  taken  in  connection 
with  the  order  book  entry  and  the 
judge's  certificate.  Thompson  v.  Ins. 
Co.,  56  Ind.  App.  602,  105  NE  780. 

[b]  Time  in  which  to  file. — ^Ingle  S. 
Co.  V.  Hunt,  130  Ark.  591,  197  SW  19. 
363-86  Catlin  v.  Vandegrift,  58  Colo. 
289,  144  P   894. 

[a]  Filing  of  affidavit  for  appeal  need 
not  be  shown  upon  the  record.  Spy- 
buck  Drainage  Dist.  No.  1  v.  St.  Fran- 
cis County,  115  Ark.  591,  172  SW  893. 
363-87  Eutaw  Ice,  W.  &  P.  Co.  v. 
McGee  (Ala.  App.),  76  S  990;  Baldwin 
V.  S.  (Tex.  Cr.)  199  SW  468. 
363-88  Eothhsberger  v.  Hamblin,  15 
Ariz.  274,  138  P  14. 

363-89     Sumpter  v.  Nat.  Bk.,  67  Fla. 

413,  65  S  4B8. 

364-90     Smith  v.  Lumb.   Co.,  73  Or. 

1,  136  P  7. 

364-93     [a]     Contents  of. — See  Man- 

gan  V.  Woodward  (Mo.  App.),  174  SW 

121. 

[b]  Form  of  abstract. — A  copy  of  the 
full  record  does  not  meet  the  require- 
ment as  to  "an  abstract.  Johnson  v. 
Const.  Co.,  188  Mo.  App.  105,  173  SW 
1081.  See  the  title  "Statement  and 
Abstract  of  Case." 

365-95     Cook  v.  S.,  14  Okla.  Cr.  119. 

168  P  246. 

366-96    Morton  v.  Linton,  130  Ark, 

591,  197   SW  584;    Catlett  v.  Shouse's 

Exr.,  176  Ky.  791,  197  SW  441;   Todd 

17.    Carter,    43    Okl.    238,    142     P    996; 

O'Donnell   v.   McCool,    81    Wash.    452, 

142   P  1135. 

366-97    Des  Granges  v.  Des  Granges, 

175  Cal.  67,  165  P  13;   O'Dea  r.  Bob- 

erts,    38    Cal.    App.    345,    164   P    1135; 


Bartlett  v.  Lee,  136  La.  41,  66  S  390,; 
Hicks  Mere.  Co.  v.  Musgrove,  108  Miss,' 
776,  67  S  213;  Fruit  Dispatch  Co.  v.- 
Fruit  Co.  (Tex.  Civ.),  198  SW  594. 
366-99  Town  of  Kentwood  v.  Fend- 
lason,  142  La.  902,  77  S  785;  Baca  v. 
Unknown  Heirs,  20  N.  M.  1,  146  P 
945. 

[a]  The  court  may  order  the  appellant 
to  furnish  a  copy  of  the  stenographer's 
minutes  for  the  purpose  of  his  appeal. 
Gray  v.  Mossman,  88  Conn.  247,  90  A 
938. 

[b]  If  appellee  Is  not  satisfied  with 
the  transcript,  he  may  give  further  in- 
structions to  the  clerk.  Twomey  v. 
Papalia,  142  La.  621,  77  S  479. 
367-4  [a]  Praecipe  limits  the  rec- 
ord.— Only  such  papers  and  entries  as 
are  mentioned  in  the  praecipe  are  prop- 
erly a  part  of  the  record  on  appeal. 
Any  paper  or  entry  not  mentioned  in 
such  praecipe  is  no  part  of  the  record, 
even  if  copied  into  the  transcript  and 
certified  by  the  clerk.  King  v.  Steel 
Co.,  177  Ind.  201,  96  NE  337,  97  NE 
529;  Guynn  v.  Newman,  174  Ind.  161, 
90  NE  759;  Workman  v.  S.,  165  Ind. 
42,  73  NE  917;  Boos  v.  Lang,  163  Ind. 
445,  71  NE  120;  Alexandria  v.  Liebler, 
162  Ind.  438,  70  NE  512;  MeCaslin 
V.  Mfg.  Co.,  155  Ind.  298,  58  NE  67; 
King  V.  Hoover,  57  Ind.  App.  558,  105 
NE  172;  Holtz  v.  Trust  Co.,  53  Ind. 
App.  194,  100  NE  398. 

[b]  Where  pleading  Is  omitted  from 
directions,  remedy  is  by  amendment  to 
directions  and  not  fcy  certiorari.  Berry 
V.  Barnett  (Fla.),  78  S  46. 
367-7  Twiggs  V.  Williams,  98  S.  C. 
431,  82  SE  676. 

[a  J  Date  of  trial. — The  date  of  the 
trial  should  be  shown-  by  the  abstract 
since  such  date  is  sometimes  material 
in  passing  upon  the  evidence.  Dake 
V.  Ward,  168  la.  118,  150  NW  50. 
367-8  Boyles  v.  Hoch,  186  Ind.  93, 
115  NE  52. 

367-9  Noblesville  Assn.  v.  Mfg.  Co., 
57  Ind.  App.  368,  107  NE  85;  Brock- 
mann V.  E,  Co.,  271  Mo.  696,  197'  SW 
337. 

367-10  Baca  v.  Unknown  Heirs,  20 
N.  M.  1,  146  P  945;  Glass  v.  Gould,  41 
Okl.  424,  138  P  796;  McCoart  V.  E.  L 
Co.  (E.  I.),  100  A  918;  Twiggs  v.  Wil- 
liams, 98  S.  C.  431,  82  SE  676. 
[a]  The  printed  record  must  be  in 
substantial  conformity  with  the  settled 
case,  wBere  the  sufficiency  of  the  evi- 
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deuce  to  sustain  the  verdict  is  chal- 
lenged. Watre  v.  E.  Co.,  127  Minn.  118, 
149   NW   18. 

368-13  Mort  v.  Linton,  130  Ark. 
591,  197  SW  584. 

368-14  Baca  v.  Unknown  Heirs,  20 
N.  M.  1,  146  P  945. 
369-15  See  St.  John  Lumb.  Co.  v. 
Fed.  Nat.  Bk.,  143  La.  693,  79  S  223. 
[a]  Exhibits  not  properly  identified  as 
having  been  received  in  evidence,  and 
bearing  no  indication  that  they  were 
filed  with  the  clerk  of  the  trial  court, 
will  not  be  considered.  McFarland  v. 
E.  Co.,  70  Or.  27,  138  P  458,  AnnCas 
1916B,  527. 

369-16     Chambers   v.    Trust    Co.,    92 
Kan.  1032,  142  P  248. 
369-20    Waymire    v.    Co.,    176    Cal. 
396,  168  P  563. 

370-22  Marsicano  v.  Phillips,  6  Ala. 
App.  229,  60  S  553;  Hoopeston  Drain-' 
age  Dist.  v.  Honeywell,  259  111.  145,  102 
NE  297;  Flatter  v.  S.,  182  Ind.  514, 
107  NE  9;  Parris  v.  S.  (Tex.  Cr.),  194 
SW  nil. 

[a]  Absence  of  bill  of  exceptions. 
Where  the  transcript  contains  no  bill 
of  exceptions,  and  the  proceedings 
shown  by  the  record  proper  are  reg- 
ular and  sustain  a  conviction,  the  con- 
viction must  be  affirmed.  Webb  v.  S., 
11  Ala.  App.  306,  66  S  870;  Davis  v. 
S.,  11  Ala.  App.  679,  66  S  913. 
370-24  Sullenbarger  v.  Ahrens,  168 
la.  288,  150  NW  71;  Twiggs  v.  Wil- 
liams, 98  S.  C.  431,  82  SE  676. 
[a]  Time  for  binding  the  transcript. 
Where  the  law  requiring  the  transcript 
to  be  bound  does  not  specify  the  time 
for  such  binding,  it  must  be  done  be- 
fore filing  in  the  appellate  court.  King 
V.  Hoover,  57  Ind.  App.  558,  105  NE 
172. 

370-26  Mitchell  v.  Mason,  65  Fla. 
208,  61  S  579;  Twiggs  v.  Williams,  98 
S.  C.  431,  82  SE  676. 
371-28  Union  Trust  &  Sav.  Bank  v. 
Amery,  81  Wash.  133,  142  P  492. 
371-29  Hudgins  v.  Pickens  County, 
9  Ala.  App.  228,  62  S  995;  George 
GifPofd  Co.  V.  Willman,  187  Mo.  App. 
29,  173   SW  53. 

371-31  Hammond  Lumb.  Co.  v.  Bldg. 
Co.  (Cal.),  172  P  381;  Lowenberg  v. 
L.  Jacobson's  Sons,  25  Cal.  App.  790, 
145  P  734;  Smith  v.  E.  Co.  (Ind.  App.), 
117  NE  534;  Makatch  v.  S.,  5  Okl.  Cr. 
34,  113  P  200;  Ball  Grain  Co.  v.  Bank, 
39  Okl.  786,  136  P  744;  Fortune  v. 
Parks,  29  Okl.   698,  119  P  134;  Bruce 


V.  Casey-Swasey  Co.,  13  Okla.  554,  75 
P  280;  Kendrick  v.  Healey  (Wyo.),  183 
P  37. 

372-33  Daniels  v.  Butler,  169  la.  65, 
149  NW  265. 

[a]  When  judge  may  certify  tran- 
script.— Where  the  transcript  of  the  rec- 
ord prepared  consists  entirely  of  the 
papers  constituting  the  judgment  roll  it 
is  properly  certified  by  the  clerk.  The 
only  transcript  which  the  judge  is  re- 
quired or  authorized  to  certify  is  that 
containing  the  testimony  and  other  pro- 
ceedings which  are  had  in  the  trial-  of 
issues  of  fact.  Jaques  v.  Board  of 
Suprs.,  22  Cal.  App.  627,  135  P  686. 
372-34  Cox  V.  Candy  Co.,  22  N.  M. 
410,  163  P  251;  Casner  v.  Streit,  42 
Okl.  710,  142  P  1004. 
372-35     Carter   Coal    Co.    v.    Clouse, 

163  Ky.  337,  173  SW  794. 

[a]  Contradicting  judge's  certificate. 
Judge 's  certificate  showing  proper  fil- 
ing cannot  be  contradicted  by  sten- 
ographer's certificate.  Carter  Coal  Co. 
V.  Clouse,  163  Ky.  337,  173  SW  794. 
372-37  Smith  v.  E.  Co.  (Ind.  App.), 
117  NE  534;  Childers  v.  Fleetwood, 
39  Okl.  455,  135  P  931,  form  of  cer- 
tificate. 
373-41     Walsh  v.  Niess,  30  Ida.  325, 

164  P  528;  In  re  Simons'  Will,  266 
111.  304,  107  NE  613;  Cox  v.  Candy  Co., 
22   N.  M.  410,   163   P  251. 

373-42  Evansville  Furniture  Co.  v. 
Freeman,  67  Ind.  App.  576,  107  NE 
27;  Childers  v.  Fleetwood,  39  Okl.  455, 
135  P  931. 

374-43  McCowen  v.  Trumann,  22 
Cal.  App.  361,  134  P  341;  Miller  v. 
Mencken,  124  Md.  67,3,  93  A  219. 
[a]  Filing  with  the  clerk  is  sufficient 
though  the  statute  designates  the  dep- 
uty clerk.  Central  Oregon  Irr.  Co.  v. 
Whited,  76  Or.  255,  142  P  779. 
374-45  Stout  V.  Cunningham,  29 
Ida.  809,  162  P  928. 
375-53  Spain  v.  Paragould,  130  Ark. 
592,  197  SW  1182;  Templeton  v.  Mama, 
128  Ark.  639,  197  SW  1182;  Dilday  v. 
Osceola,  128  Ark.  639,  197  SW  1181; 
Smith  V.  Hibben,  59  Ind.  App.  438,  107 
NE  40;  Schultze  v.  Maley,  56  Ind. 
App.  586,  105  NE  942;  Security  L. 
Ins.  Co. ,  i;.  Duncan's  Admr.,  176  Ky. 
724,  197  SW  539;  Town  of  Kentwood 
V.  Fendlason,  142  La.  902,  77  S  785; 
Kremer  v.  Drug  Co.  (S.  D.),  168  NW 
57. 

[a]  Effect  of  motion  for  new  trial. 
When  a  party  appealing  from  a  judg- 
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ment  has  given  notice  of  motion  for  a 
new  trial  before  perfecting  the  appeal, 
the  time  for  filing  a  transcript  does 
not  begin  to  run  until  the  motion  for 
a  new  trial  has  been  decided  or  the 
proceeding  therefor  dismissed.  Baker 
V.  Music  Co.,  24  Cal.  App.  341,  804, 
141  P  395. 

376-55  [a]  Excepting  to  sureties. 
The  appeal  is  perfected  upon  the  ex- 
piration of  the  time  allowed  to  except 
to  sureties  and  the  transcript  must  be 
filed  within  thirty  days  thereafter. 
Sabin  v.  Const.  Co.,  69  Or.  269,  138 
P   844. 

376-56     [a]    Or  after  the  date  of  Its 
certification.  —  Jaques     v.     Board      of 
Suprs.,  22  Cal.  App.  627,  135  P  686. 
376-57    Lally  v.  Cash,  18  Ariz.  574, 
164  P  443. 

376-58  Toomey  v.  Casey,  82  Or.  71, 
160  P  583. 

376-61  Kaneohe  Eanch  Co.  v.  Mill 
Co.,  21  Hawaii  173;  Sammons  v.  Light 
Co.,  143  La.  731,  79  S  320;  Met.  Cas. 
Ins.  Co.  V.  Sullivan,  115  Miss.  399,  75 
S  370;  Belaval  v.  Todd,  22  P.  E.  120; 
Dailey  v.  Wilcox  (E.  I.),  103  A  713. 
[a]  The  appellate  court  has  no  power 
to  extend  the  time  for  perfecting  ap- 
peal. Eook  V.  Strauss  Bros.  Co.,  58 
Ind.  App.  82,  107  NE  692. 
[bj  Conclusiveness  of  ex  parte  aM- 
davlt. — An  ex  parte  aflidavit  upon 
which  appellant  obtains  an  extension 
,of  time  in  which  to  file  the  transcript 
is  not  conclusive  of  the  rights  of  the 
opposing  litigant  who  has  not  been 
heard.  Oertling  v.  Bond.  &  C.  Co.,  134 
La.  26,  63  S  611. 

377-62     In  re    Est.    of    SnifEen,    20' 
Hawaii  40. 

377-64  Stout  V.  Cunningham,  29  Ida. 
809,  162  P  928. 

377-65  [aj  Appeal  considered  aban- 
doned by  appellant  when  he  fails  to 
file  transcript  on  or  before  return  day 
or  extension  thereof.  S.  v.  "Vaughn, 
142  La.  1075,  78  S  121. 
377-66  Broun,  Jr.,  Timber  Co.  v. 
Coleman,  190  Ala.  315,  67  S  243;  Buck 
Creek  Lumb.  Co.  v.  Nelson,  188  Ala. 
243,  66  8  476;  Atkins  Nat.  Bk.  v.  Har- 
mon, 19  Ga.  App.  657,  91  SE  1051; 
Security  L.  Ins.  Co.  v.  Duncan's  Admr., 
176  Ky.  724,  197  SW  539;  Paducah  & 
L  E.  Co.  V.  Albritton,  174  Ky.  270,  191 
SW  879;  Sampite  v.  Deslouche,  135  La. 
330,  65  S  479;  Vasquez  v.  Vasquez,  132 
La.  1008,  62  S  123;  Bichardson  v.  Col»b, 


130  La.  203,  57  S  889;  Miller  «.  Menc- 
ken, 124  Md.  673,  93  A  219;  Bradley  v. 
Bradley,  123  Md.  506,  91  A  685;  New- 
man Lumb.  Co.  V.  Lucas,  108  Miss.  784, 
67  S  216;  Buckhorn  L.  &  T.  Co.  v. 
McKay,  168  N.  C.  83,  82  SE  958;  Todd 
V.  Page,  40  Okl.  19,  135  P  737;  Yam- 
hill 8.  P.  M.  Co.  V.  Strowbridge,  82  Or. 
80,  161  P  93;  Schmidt  v.  Beatie,  67 
Or.  248,  135  P  875;  Cividanes  v. 
Acosta,  22  P.  E.  74. 

[a]  Premature  filing. — An  appeal  will 
not  be  dismissed  because  the  transcript 
is  prematurely  filed.  S.  v.  Patterson, 
134  La.  875,  64  S  805. 

[b]  Not  a  jurisdictional  matter.— The 
reason  for  dismissing  an  appeal  for 
failure  to  file  transcript  in  time  is  not 
jurisdictional,  but  is  based  on  the  ap- 
pellant's lack  of  diligence.  Fisher  v. 
Oliver,  174  Cal.  781,  164  P  800. 

[ej  When  no  one  is  prejudiced  by  the 
irregularity,  the  appeal  will  not  be  dis- 
missed. Grosteit  v.  Miller,  48  Utah 
511,  160  P  769. 

378-68  [a]  First  call  of  the  di- 
vision.— Where  the  record  is  filed  at 
the  first  call  of  the  division  to  which 
it  belongs,  although  after  the  time 
prescribed  for  the  filing,  the  appeal  will 
not  be  dismissed.  Schloss-Shef&eld 
Steel  &  I.  Co.  V.  Webster,  183  Ala.  322, 
62  S  764;  National  Union  v.  Sherry, 
180  Ala.  627,  61  S  944. 
378-70  Kaneohe  Eanch  Co.  v.  Mill 
Co.,  21  Hawaii  173. 

378-74  [a]  Illness  of  official  sten- 
ographer resulting  in  failure  to  obtain 
transcript  is  no  excuse  for  failure  to 
file  the  record  in  time.  Yazoo  &  M. 
V.  E.  Co.  V.  Dampeer,  108  Miss.  451,  66 
S   814. 

[b]  An  order  extending  the  time  for 
settling  a  record  on  account  of  the 
stenographer  having  joined  the  mili- 
tary forces  is  a  nullity.  Kremer  v. 
Drug  Co.  (S.  D.),  168  NW  57. 
379-77  Brown  v.  Taylor,  173  N.  C. 
7O0,  91  SE  523. 

379-78  Cunnison  v.  Miller,  34  Cal. 
App.  267,  167  P  890;  Lapique  v.  Plum- 
mer,  33  Cal.  App.  317,  165  P  56;  Eob- 
erts  V.  Sinnott,  54  Mont.  114,  169  _P  49. 
[a]  Judgment  roll  need  not  be  printed. 
Emmett  v.  Coons,  34  Cal.  App.  197,  187 
P  888,  890. 

379-79     Wunsewich     v.     Olson,     137 
Minn.  98,  162  NW  1054. 
379-83     Ollar-Eobinson  Co.  v.  O'Neill, 
80  Wash.  1,  141  P  194. 
380-84    Hodges  v.  Wright,  81  Wash. 
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321,  142  P  692;  Ollar-Eobinson  Co.  v. 
O'Neill,  80  Wash.  1,  141  P  194. 
380-85  Pacific  Mut.  Life  Ins.  Co.  f. 
Shields,  182  Ala.  106,  62  S  71;  General 
Accident  Fire  &  L~.  Ins.  Co.  v.  Shields, 
9  Ala.  App.  214,  62  S  400;  In  re  Jones, 
182  la.  1363,  166  NW  742. 
[a]  The  record  will  control  the  bill  of 
exceptions  when  they  differ  as  to  a 
matter.  Bruce  v.  Nat.  Bank,  185 
Ala.  221,  64  S  82;  Mann  v.  Darden,  6 
Ala.  App.  555,  60  S  454.  And  a  dis- 
crepancy between  the  record  and  the 
attorney's  brief  will  be  resolved  in 
favor  of  the  record.  Liles  v.  May,  105 
Miss.  807,  63  S  217;  Carrier  Lumlj.  & 
Mfg.  Co.  V.  Boxley,  103  Miss.  489,  60 
S  645. 

381-88  [a]  Certificate  may  be 
amended,  after  motion  to  dismiss  for 
want  of  certificate.  Smith  v.  B.  Co. 
(Ind.  App.),  117  NE  534. 
381-89  Button  v.,  S.,  123  Md.  373,  91 
A  417;  Neville  i;.  Miller  (Tex.  Civ.), 
171  SW  1109;  S.  V.  Wyndham,  80  W. 
Va.  482,  92  SE  687;  Allen  v.  Lewis 
(Wyo.),  177  P  433. 
[a]  Brief  of  evidence  may  be  amend- 
ed by  lower  court  so  as  to  speak  the 
truth.  Andrews  v.  S.,  21  Ga.  App.  498, 
94  SB  583. 

381-90  Burbank  v.  Farnham,  220 
Mass.  514,  107  NE  351.  But  see  Chase- 
Haekley  Piano  Co.  v.  Clymer  (Tex. 
Civ.),  202  SW  214. 

381-91  In  re  Wells,  35  Cal.  App. 
802,  171  P  110;  Eaton  v.  Klein  (Tex. 
Civ.),  174  SW  331. 

[a]  Impeaching  bill  of  exceptions. — A 
bUl  of  exceptions  incorporated  into  the 
record  cannot  be  impeached  by  a  show- 
ing on  affidavit  of  the  trial  judge  that 
he  was  misled  into  signing  it.  The 
proper  procedure  is  to  have  the  record 
corrected  in  the  trial  court.  Neville 
V.  Miller  (Tex.  Civ.),  171  SW  1109. 
See  also  vol.  4,  p.  362,  n.  30. 
382-92  Kennedy  v.  Pulliam  (Okl.), 
158  P  1140. 

382-93    Bernier     v.     Agr.     Soc,     88 
Conn.  558,  92  A  160. 
382-94     Scott  V.  S.  Co.,  187  Mo.  App. 
344,  173  SW  23. 

[a]  Supplying  lost  papers. — (1)  It  is 
within  the  court's  discretion  to  permit 
a  substitution  of  other  papers  in  place 
of  portions  of  the  record  lost.  Watts 
V.  E.  Co.,  61  Ind.  App.  51,  104  NB  42. 
(2)  But  where  papers  are  missing  in 
lower  court  a  motion  to  substitute  lost 
papers  and  for  certiorari  will  not  lie. 


Brown  Grain  Co.  v.  Nat.  Bank  (Tex. 
Civ.),  173  SW  942. 

383-95  McKhinell  v.  Hansen,  34  Cal. 
App.  76,  167  P  887;  In  re  Clan  ton's 
Est.,  171  Cal.  381,  153  P  459;  Hayne 
V.  Assessor,  143  La.  697,  79  S  280; 
Woodstock  College  v.  Hankey,  129  Md. 
675,  99  A  962;  Williams  v.  Surety  Co., 
77  Or.  210,  146  P  147;  Allen  v.  Lewis 
(Wyo.),  177  P  433. 

[a]  IDicomplete  certificate  may  be 
supplemented  before  final  submission  of 
the  ease.  Steensland  v.  Hess,  25  Ida. 
181,  136  P  1124;  Smith,  v.  Auto  Co., 
25  Ida.  212,  136  P   1125. 

[b]  A  supplementary  record  contain- 
ing a  supersedeas  bond  may  be  per- 
mitted after  the  opinion  in  the  case 
has  been  delivered  and  before  the  man- 
date issues.  Chesapeake  &  O.  E.  Co. 
V.  Kelly's  Admx.,  l61  Ky.  660,  171  SW 
182. 

383-97  Broun,  Jr.,  Timber  Co.  v, 
Coleman,  190  Ala.  316,  67  S  243;  In  re 
Denneny,  182  la.  362,  165  NW  1007. 
[aj  Recitals  In  the  certification  of  the 
evidence  may  be  thus  stricken  out. 
Phoenix,  etc.  Co.  e.  Sinclair  &  Co.,  169 
la.  564,  151  NW  462. 
383-98  [a  J  Unless  approved  by 
trial  judge. — Eaton  v.  Klein  (Tex.  Civ.), 
174  SW  331. 

384-99  Eiley  v.  Trust  Co.  (Ind. 
App.),  117  NE  675. 

384-2  Smith  v.  E.  Co.  (Ind.  App.), 
117  NE  534. 

384-3  Seheen  v.  Hain,  141  La.  606, 
75  S  427;  Huffine  v.  Lincoln,  53  Mont. 
474,  164  P  888;  Herbst  v.  Eogers,  22 
N.  M.  449,  164  P  827. 
384-4  P.  «.  Petit,  266  111.  628,  107 
NE  830;  Burbank  v.  Farnham,  220 
Mass.  514,  107  NE  351;  Hodges  v.  S. 
(Okl.  Cr.),  182  P  260. 
385-6  But  see  Terrell  v.  5.  (Okl. 
Cr.),  177  P  125. 

[a]  Further  proof  than  counsel's  affi- 
davit is  required  where  opposing  coun- 
sel files  a  sworn  answer  denying  the 
facts  set  out  in  the  affidavit.  Wilcox 
V.  Downing,  88  Conn.  368,  91  A  262. 
385-7  In  re  Diament's  Est.  (N.  J. 
Eq.),  99  A  915. 

386-15  Smith  v.  K.  Co.,  20  Ga.  App. 
609,  93  SE  166. 

386-16  Knight  v.  Northey,  21  Ga. 
App.  46,  93  SE  535;  Virginia  &  S.  W. 
E.  Co.  V.  Sutherland,  138  Tenn.  266, 
197  SW  863,  LEA1918B,  77. 
386-17  Varnon  v.  Nabors,  189  Ala. 
464,  66  S  593;  North  Birmingham  Trust 
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&  Sav.  Bank  v.  Adams,  184  Ala.  564, 
63  S  1022;  Chenoweth  v.  Budge,  16 
Ariz.  422,  145  P  406;  Waggoner  v. 
Saether,  267  111.  32,  107  NE  869;  Weil 
V.  Tns.  Co.,  264  111.  425,  106  NE  246; 
Lehigh  V.  T.  Co.  v.  Strauss,  258  Pa. 
382,  101  A  1047. 

386-18  Rosenau  v.  Powell,  184  Ala. 
396,  63  S  1020. 

386-19  Susquehanna  T.  Co.  v.  Mur- 
phy, 131  Md.  340,  101  A  791 ;  P.  ex  rel. 
Yandoli  V.  Sheriff,  220  N.  Y.  727,  116 
NE  1069;  McGinley  v.  E.  Co.,  257  Pa. 
519,  101  A  825;  Cloud  v.  Williams,  257 
Pa.  248,  101  A  732. 
387-21  O'Shaughnessy  v.  Spaulding, 
161  NTS  348. 

fa]  Froceediogs  to  determine  appeal- 
ability.— The  questi(^n  as  to  whether 
a  cause  is  appealable  to  the  circuit 
court  from  the  common  pleas  can  be 
raised  only  by  motion  in  the  circuit 
court  to  dismiss  the  appeal  and  not  by 
motion  for  a  new  trial.  Independent 
Brew.  Co.  v.  Stewart,  89  Ohio  St.  90, 
105  NE  143. 

387-22  Greenhut  Cloak  Co.  v.  Greek, 
134  Minn.  464,  157  NW  327. 
[a J  Appellant  has  no  right  to  dismiss 
his  appeal  where  appellee's  motion  for 
affirmance  is  well  taken.  Hubbell  v. 
Armijo,  18  N.  M.  68,  133  P  978; 
Acequia  Madre  v.  Meyer,  17  N.  M.  371, 
128  P  68. 

387-23  Sevier  v.  Barboursville 
(Ky.),  197  SW  797;  Minneapolis,  etc. 
Co.  V.  Goodspeed,  128  Mipn.  66,  150 
NW  222;  McCarter  v.  Lavery,  101  Neb. 
748,  164  NW  1054;  Buekuer  t:.  Walton 
Trust  Co.   (Okl.),  r68  P  797. 

[a]  Consent  to  reverse,  effect  of.  P. 
V.  Mooney,  175  Cal.  666,  166  P  999. 

[b]  Where  the  public  is  interested  the 
case  will  not  be  dismissed  upon  appel- 
lant's motion.  Russell  v.  Crook  County 
Court,  75  Or.  168,  145  P  653. 
387-24  Oertling  v.  Bond.  &  C.  Co., 
134  La.  26,  63  S  611 ;  Cahn  v.  Wright, 
108  Miss.  420,  66  8  782. 

[a]  Whether  appellant  has  an  inter- 
est in  the  suit  cannot  be  considered  on 
a  motion  to  dismiss  the  .  appeal.  Two- 
mey  v.  Papalia,  142  La.  621,  77  S  479. 
38S725  Zaring  &  Co.  v.  Humphreys, 
68  ria.  6,  65  S  665;  Sammons  v.  Light 
Co.,  143  La.  731,  79  S  320;  Cilley  v. 
E.  Co.,  115  Me.  382,  99  A  17. 
388-26  Sammons  v.  Light  Co.,  143 
La.  731,  79  S  320;  McCutchen  v.  Hud- 
son, 132  La.  177,  61  S  157;  Bolton  v. 


Cummings,  200  Mich.  234,  167  NW  19; 
Horn  V.  Ry.  Co.  (Tex.  Civ.),  201  SW 
1101;  Page  V.  Cave,  91  Vt.  188,  99  A 
780. 

388-27  Gray  v.  Cotton,  174  Cal.  256, 
162  P  1019;  Paschal  v.  Morgan,  19  Ga. 
App.  245,  91  SE  285;  Wilt  v.  Bank 
(Ind.  App.),  114  NE  91;  Wilson  v. 
Fisher,  92  Kan.  786,  142  P  241;  Tinsley 
V.  Jones,  169  Ky.  279,  183  SW  549; 
Dreyfous  v.  Papalia,  143  La.  530,  78  S 
843;  Lafayette  Realty  Co.  v.  Pper,  136 
La.  472,  67  S  335;  Webb  v.  Vaden 
(Okl.),  166  P  1045;  Richardson  v. 
Thompson,  40  Okl.  348,  138  P  177; 
Gutierrez  v.  Diaz,  20  P.  R.  252;  Crosas 
f.  Gutierrez,  20  P.  R.  249;  Fernandez 
r.  Eosado,  20  P.  R.  69;  Martinez  v.  E. 
Co.,  20  P.  R.  49;  S.  v.  Dannhauer  (S. 
C),  96  SE  93;  Gallon  v.  S.,  81  Tex. 
Cr.  233,  194  SW  1116;  Turnbow  v. 
Bryant  Co.,  107  Tex.  563,  181  'SW  686; 
Bead  v.  Madison,  162  Wis.  94,  155  NW 
954. 

[a]  Kecessary  parties  must  be  brought 
in  or  the  appeal  will  be  dismissed. 
White  Lumb.  Co.  v.  Beasley,  45  Okl. 
771,  146  P  1082. 

[b]  Defective  organization  of  trial 
court. — An  appeal  will  be  dismissed 
where  the  record  fails  to  show  that 
what  purports  to  be  the  judgment  pre- 
sented for  review  was  rendered  by  a 
court  organized  pursuant  to  law.  Gal- 
lahar  v.  Ingram  &  Co.,  9  Ala.  App. 
432,  62  S  989;  Hudgins  v.  Pickens 
County,  9  Ala.  App.  228,  62  S  995. 

[c]  That  the  trial  court  did  not  have 
jurisdiction  is  cause  for  dismissal.  Cen- 
tral of  Georgia  Ey.  v.  Coursen,  8  Ala. 
App.  589,  62  S  977;  Fourth  Nat.  Bank 
V.  Mead,  214  Mass.  549,  102  NE  69. 
389-28  Male  «.  R.  Co.,  240  IT.  S. 
97,  36  Sup.  Ct.  351,  60  L.  ed.  544; 
TJ.  S.  V.  Hamburg-Amerlkanische  Co., 
239  U.  S.  466,  36  Sup.  Ct.  212,  60  L. 
ed.  387;  Clark  v.  Fairbanks,  249  Fed. 
431,  161  CCA  405;  Agee  v.  Gate,  180 
Ala.  522,  61  S  900  (where  the  decision 
of  questions  presented  would  be  use- 
less; held  court  will  not  review  the 
case  merely  to  place  responsibility  for 
costs) ;  Henry  Quellmalz  Lumb.  &  Mfg. 
Co.  V.  Day,  132  Ark.  469,  201  SW  125; 
Venice  v.  Superior  Court  (Cal.  App.), 
173  P  392;  Passmore  v.  Mfg.  Co.,  32 
Cal.  App.  807,  163  P  221;  Wilson  v. 
Chesley,  23  Cal.  App.  630,  138  P  958; 
Bernard  v.  Weaber,  23  Cal.  App.  532, 
138  P  941;  Nichols  t;.  Katres,  57  Colo. 
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471,  140  P  792;  Coryell  v.  Fawcett,  54 
Colo.  353,  130  P  838;  P.  v.  D.  A.  Club 
(Colo.),  164  P  1158;  S.  V.  Leddy,  60 
Colo.  498,  499,  154  P  94;  Christopher  v. 
Crovatt,  147  Ga.  632,  95  SE  233;  Dona- 
hoe  V.  Owens,  277  111.  318,.  115  NE  552: 
S.  V.  Bd.  of  Comrs.,  185  Ind.  238,  113 
NE  754;  South  P.  P.  Co.  v.  Garvey, 
182  Ind.  635,  107  NE  68;  Ziegler  v. 
Knotts  (Ind.  App.),  115  NE  343; 
Wiebke  I7.  Ft.  Wayne  (Ind.  App.),  115 
NE  355;  Showers  v,  Goodman  (Ind. 
App.),  119  NE  219;  Karolussen  v. 
Christianson  (la.),  174  NW  482;  Gein- 
ger  V.  Krein,  103  Kan.  176,  173  P  298; 
Topeka  v.  Eitchie,  102  Kan.  384,  170 
P  1003;  Whittle  v.  Medical  Co.,  177 
Ky.  1,  197  SW  470;  Winslow  v.  Gayle, 
172  Ky.  126,  188  SW  1059;  Hyatt  v. 
Lindner,  136  La.  184,  66  S  773; 
Sweeney  v.  Ellsworth,  135  Minn.  474, 
159  NW  1067;  In  re  Campbell's  Es- 
tate, 274  Mo.  343,  202  SW  1114;  Met- 
ropolitan Trust  Co.  V.  Power  Co.,  223 
N.  T.  69,  119  NE  233;  Froemke  v. 
Parker  (N.  D.),  169  NW  80;  Mason  v. 
Ford  (Okl.),  174  P  770;  Muirheid  v. 
Noell  (Okl.),  172  P  435;  Parrish  v. 
School  Dist.  No.  19  (Okl.),  171  P  461; 
Bartlett  v.  Atkins  (Okl.),  169  P  1076; 
Hamon  v.  S.  (Okl.),  169  P  894;  Dela- 
ware Co.  V.  Bd.  of  Comrs.,  56  Okl.  81, 
155  P  881;  Carriker  V.  Gebhardt,  43 
Okl.  149,  141  P  432;  Spaulding  v.  Yar- 
brough,  40  Okl.  731,  140  P  782;  Enne- 
berg  V.  Commission,  88  Or.  436,  167 
P  310;  Mendoza  v.  MeCullough,  29  P. 
L  465;  Davis  v.  R.  Co.,  106  S.  C.  351, 
91  SE  325;  Clarke  v.  County  (S.  D.), 
169  NW  23;  Schluter  v.  McLeod  (Tex. 
Civ.),  199  SW  311;  Barber  Asphalt 
Pav.  Co.  V.  Hamilton,  80  Wash.  51,  141 
P  199;  VoUman  v.  Industrial  Workers, 
79  Wash.  192,  140  P  337;  Pingley  v. 
Pingley  (W.  Va.),  95  SE  860;  S.  v. 
Jones,  81  W.  Va.  182,  94  SE  120.  But 
see  Eichman  v.  Ey.   (Cal.),  181   P  769. 

[a]  That  the  case  has  been  settled 
pending  an  appeal  is  good  ground  for 
dismissal.  P.  v.  Cannon,  26  Colo.  App. 
500,  145  P  711;  Stires  v.  Sherwood,  75 
Or.  108,  145  P  645. 

[b]  If  costs  involved,  appeal  will  not 
be  dismissed,  notwithstanding  question 
has  become  moot.  S.  v.  Howard,  139 
Tenn.  73,  201  SW  139. 

[c]  Only  question  of  costs,  appeal  will 
be  dismissed.  Adams  v.  Van  Mourick 
(Tex.  Civ.),  206  SW  721. 

389-29     Glenn  v.  Maeh.  Co.,  30  Ida. 


727,  167  P  1163;  Gardner  i\  Benson 
(Ind.  App.),  117  NE  655;  Johnson  v. 
Gepharti  (Ind.  App.),  117  NE  270;  Chi- 
cago, I.  &  L.  E.  Co.  V.  Priddy  (Ind. 
App.),  108  'NE  238;  Helms  v.  Cook,  58 
Ind.  App.  259,  108  NE  147;  Blose  c. 
Myers,  58  Ind.  App.  34,  107  NE  548; 
Whittle  V.  Medical  Co.,  177  Ky.  1,  197 
SW  470;  Whidden  v.  Broadus,  108  Miss. 
664,  67  S  155;  Turner  v.  Simmons,  99 
Miss.  28,  54  S  658;  French  v.  Min.  Co., 
22  N.  M.  581,  166  P  1172;  In  re  Brak- 
er's  Est.,  158  App.  Div.  925,  143  NTS 
859;  S.  V.  MeCullough  (Okl.),  168  P 
4l3;  Murray  v.  Smith,  259  Pa.  518,  103 
A  348;  Cabassa  u.  Bravo,  21  P.  E.  173; 
Wolkers  v.  E.  Co.,  20  P.  E.  379;  Ex 
parte  Quintero,  20  P.  E.  333;  Santiago 
V.  Somonte,  20  P.  E.  305;  Oronoz  v. 
Montalvo,  20  P.  E.  254;  Aponte  v. 
Freiria,  20  P.  E.  87;  P.  v.  Olivencia, 
20  P.  E.  56;  Allonge  v.  Belaval,  19  P. 
E.  1022;  Bennett  v.  S.,  80  Tex.  Cr.  652, 
194  SW  145,  148;  Brown  v.  Tucker 
(Tex.  Civ.),  139  SW  924;  Page  v.  Cave, 
91  Vt.  188,  99  A  780;  Gilliland  v.  State 
Bank,  59  Wash.  292,  109  P  1020;  Bar^ 
tree  v.  Dunkin,  20  Wyo.  376,  123  P 
913. 

[a]  Insufficient  appeal  bond,  see  2 
Standard  Pkoc.  80,  n.  13. 

[b]  Failure  to  serve  praecipe'  on  de- 
fendant no  ground  for  dismissal.  P. 
V.  Trust  Co.,  266  111.  224,  107  NE  198. 

[c]  Appeal  prematurely  taken.  White 
Prov.  Co.  f.  B.  Co.,  142  Ga.  855,  83 
SE  943. 

[d]  Withdrawal  of  record. — Where 
appellant,  without  authority,  removes 
the  record  upon  which  his  appeal  is 
founded  the  judgment  of  the  trial  court 
will  be  affirmed.  White  v.  Graney 
(Ala.),  59  S  622. 

[e]  Non-joinder  of  necessary  parties. 
Parrish  v.  Adams,  145  Ga.  1,  88  SE 
417;  Grounds  v.  Dingman  (Okl.),  160 
P   883. 

[f]  That  the  transcript  was  not  cer- 
tified.— Smith  V.  E.  Co.  (Ind.  App.), 
il7  NE  534. 

[g]  A  party's  failure  to  pray  for  the 
issuance  of  citation  when  he  makes  Ms 
motion  for  an  appeal,  cannot  be  at- 
tributed to  the  fault  of  the  clerk  or 
sheriff,  and  in  such  case  the  appeal 
will  be  dismissed.  McCutchen  v.  Hud- 
son, 132  La.  177,  61  S  157. 

[h]  Record  fails  to  show  that  notice 
of  appeal  was  served  on  adverse  party 
and  no  appearance  of  appellee,  appeal 
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must  be  dismissed.  Eutaw  Ice,  W.  & 
P.  Co.  V.  McGee  (Ala.  App.),  76  8  990. 
[i]  No  error  apparent  on  the  record 
and  time  for  filing  bill  of  exceptions 
having  expired,  judgment  will  be ,  af- 
firmed. Baxley  v.  White  (Ala.  App.), 
77  S  984. 

[j]  Bill  of  exceptions  not  signed  with- 
in time  required  by  law.  Johnson  v. 
Stevens,  147  Ga.  521,  94  SB  1011. 
[k]  Failuie  to  serve  bill  of  exceptions 
on  opposite  party,  or  his  counsel,  is 
grounds  for  dismissal.  Cox  v.  Guano 
Co.,  21  Ga.  App.  421,  94  SE  582;  Swint 
■V.  Brown,  21  Ga.  App.  624,  94  SE  816. 
389-30  Pennsylvania  Co.  v.  Donat, 
239  U.  S.  50,  36  Sup.  Ct.  4,  60  L.  ed. 
139;  Wilson  v.  Black,  18  Ga.  App.  650, 
90  SE  225;  Levert  Co.  v.  Moore  Plant- 
ing Co.,  141  La.  522,  75  S  228;  In  re 
Peterson,  116  Me.  520,  102  A  180;  Hum- 
phrey's Case,  226  Mass.  143,  115  NE 
253;  Mahoney  v.  R.  Co.,  140  Minn.  516, 
168  NW  49;  Abraham  v.  Nat.  Bank, 
174  App.  Div.  584,  159  NYS  396;  Curro 
V.  Barrett,  167  NYS  4;  Bilby  v.  Gin 
Co.,  53  Okl.  316,  156  P  199;  Bennett  v. 
Meek,  45  Okl.  326,  145  P  767;  Myers 
V.  Hunt,  45  Okl.  140,  145  P  328;  Con- 
servative Loan  Co.  v.  Saulsbury  (Okl.), 
182  P  685;  Murray  v.  Smith,  259  Pa. 
518,  103  A  348;  Stamper  v.  Trust  Co. 
(Tex.  Civ.),  198  SW  604. 
[a]  Appeal  for  delay. — ^Where  it  suf- 
fieently  appears  to  the  appellate  court 
that  the  appeal  was  filed  merely  for 
delay,  the  appeal  will  be  dismissed. 
Euble  V.  Daniel,  105  Miss.  569,  62  S 
642. 

389-31  Walden  v.  Leach  (Ala.),  78 
S  381;  Godsil  v.  San  Joaquin  Co^  34 
Cal.  App.  53,  166  P  1035;  School  Dist. 
V.  Julian,  99  Kan.  763,  162  P  1165;  Tut- 
wiler  V.  Gibson,  117  Miss.  879,  78  S 
926;  McLean  v.  McDonald,  175  N.  C. 
418,  95  SB  769;  Peterson  v.  Swanson 
(N.  D.),  167  NW  389;  Gilmore  v.  Nat. 
Bank,  43  Okl.  151,  141  P  433;  Thomason 
V.  Champlin,  43  Okl.  86  141  P  411; 
Wilhoit  V.  Haawell,  40  Okl.  387,  138  P 
794;  Smith  v.  E.  Co.,  109  S.  C.  152,  95 
SE  339;  Anderson  v.  Engler  (Tex. 
Civ.),  184  SW  309;  McEwan  v.  Ander- 
son, 50  Utah  317,  167  P  685. 
[a]  Wrong  appellate  court  designated. 
It  is  not  ground  for  dismissal  of  the 
appeal  that ,  appellant  designated  an 
appellate  court  having  no  existence,  be- 
cause the  appeal  must  be  understood  to 
be  to  the  court  empowered  by  law  to 


take  cognizance  of  the  matter  on  ap- 
peal. Du  Yungeo  v.  Barrera,  5  PhU. 
Isl.  125. 

[b]  Where  record  is  completed  dur- 
ing pendency  of  motion  to  dismiss, 
motion  should  be  denied.  Eekstrand 
V.  Johnson   (N.  D.),  167  NW  521. 

[c]  Acquiescence  in  the  judgment  by 
appellant  by  receiving  part  of  the 
amount  of  the  judgment  is  ground  for 
dismissal  of  appeal.  Raines  v.  Dunson, 
143  La.  321,  78  S  574. 

389-32  French  v.  Macnider,  28  Cal. 
App.  67,  151  P  371;  Fincher  v.  Satter- 
field  (Ga.  App.),  95  SB  747;  Fowler  v. 
Knowles,  21  Ga.  App.  727,  94  SE  898; 
Glenn  v.  Mach.  Co.,  30  Ida.  727,  167  P 
1163;  Laahia  v.  Poomaikai,  20  Hawaii 
39;  Oliveira  v.  Silva,  18  Hawaii  662; 
McNeil  V.  R.  Co.,  173  N.  C.  729,  92  SE 
484;  Johanna  v.  Larson,  30  N.  D.  23, 
150  NW  535. 

390-33  Appeal  of  O'Brien,  110  Me. 
550,  88  A  85. 

390-34  Krabill  v.  Keealer  (Ind. 
App.),  119  NE  25;  Salassi  v.  Dough- 
erty, 138  La.  1089,  71  S  194;  Nichols 
V.  Legard,  114  Me.  556,  97  A  824;  S. 
V.  Johnson  (N.  J.  L),  103  A  187;  Deal 
V.  Western  Clay,  etc.  Co.,  18  N.  M.  70, 
133  P  974;  Alexander  Grain  Co.  v. 
Scott  (Okl.),  171  P  1110;  Geronilla  v. 
Gadia,  23  Phil.  Isl.  229;  Heileman 
Brewing  Co.  v.  Pierce  (S.  D.),  168  NW 
58;  Hamilton  v.  Ins.  Co.  (Tex.  Civ.), 
200  SW  259;  Stocking  v.  Laas  (Tex. 
Civ.),  199  SW  500. 

390'-35  Washbusky  v.  Peyton  (Ind. 
App.),  119  NE  477;  Milliken  v.  Lane, 
43  Okl.  259,  142  P  1040.  See  Meirell 
V.  St.  Petersburg  (Fla.),  77  S  103. 
390-36  TJ.  S.  V.  Hamburg-Amerikan- 
ische  Co.,  239'  TJ.  S.  466,  36  Sup.  Ct. 
212,  60  L.  ed.  387;  Coryell  v.  Fawcett, 
54  Colo.  353,  130  P  838;  Burns  v.  Nat., 
etc.  Co.,  23  Colo.  App.  545,  130  P  1037; 
McCormick  v.  Bond  (Fla.),  78  S  681; 
McKeown  v.  Evans  ■  (Fla.),  73  S  841; 
Yent  V.  S.,  66  Fla.  336,  63  S  452;  Barrs 
V.  Peacock,  65  Fla.  12,  61  S  118;  Ben- 
nett V.  Thornton,  30  Ida.  350,  164  P 
1013;  Ooburn  v.  Thornton,  30  Ida.  347, 
164  P  1012;  Wick  v.  Chicago  Tel.  Co., 
277  111.  338,  115  NE  550;  Garland  &' 
Co.  V.  Allen  (Ind.  App.),  116  NE  8; 
Meyn  v.  Kansas  City,  91  Kan.  29,  136 
P  898;  Gannon  v.  Mfg.  Co.,  140  La.  151, 
72  S  907;  S.  r.  GofC,  135  La.  335,  65 
S  481;  S.  V.  Bd.  of  Comrs.,  22  N.  M. 
413,  163  P  1082;  Eudin  v.  Hadrian  B, 


132 


APPEALS 


Vol.  2 


Co.,  158  NYS  97;  Bryans  v.  Elevator 
Co.,  36  N.  D.  174,  161  NW  718  (ac- 
cepting benefits  of  judgment);  Thom- 
ason  V.  Bd.  of  Comrs.  (Okl.),  155  P  881; 
Baker  v.  Stacey,  81  Or.  10,  157  P  1071 
(satisfaction  of  judgment);  Faust  v. 
Cairns,  242  Pa.  15,  88  A  786;  Giitier- 
rez  V.  Nogueras,  20  P.  E.  251;  Moore 
V.  Hinson,  107  S.  C.  290,  92  SE  619; 
Baker  v.  Nipper  (Tex.  Civ.),  198  SW 
596;  Sogers  v.  Ivy  (Tex.  Civ.),  191 
SW  728;  Carr  c.  Moutesano,  76  Wash. 
380,  136  P  363;  Pingley  v.  Pingley  (W 
Va.),  95  SE  860.  6    j  k 

[a]  Agreement  of  settlement. — Nail  v. 
Browning  (Fla.),  76  S  679;  Boyd  v. 
S.  (Tex.  Cr.),  203  SW  900. 

[b]  Where  no  proceedings  for  revivor 
are  had  after  death  of  joint  appellant, 
the  appeal  will  be  dismissed.  Holmes 
V.  Dillard,  40  Okl.  309,  136  P  408; 
Nye  V.  Jones,  35  Okl.  96,  28  P  112; 
Skillern  v.  Jameson,  29  Okl.  84,  116  P 
193. 

[c]  Loss  of  interest  of  appellant. 
Karolussen  v.  Christiansen  (la.),  174 
NW  482. 

[dj  Partial  satisfaction  of  judgment. 
Defendant  having  paid  judgment  for 
actual  damages,  plaintiff's  appeal  from 
order  setting  aside  verdict  for  puni- 
tive damages  must  be  dismissed,  llor- 
ton  V.  Pullman  Co.   (S.  C.),,  96  SE  289. 

[e]  Death  of  defendant  in  criminal 
case,  pending  appeal,  ground  for  dis- 
missal. Eeed  v.  S.,  14  Okl.  Cr.  225,  169 
P  1133. 

[f]  Judgment  having  been  paid,  ap- 
peal will  be  dismissed.  Eeedy  Eiver 
Power  Co.  v.  Laurens  (S.  C),  96  SE 
116. 

Escape  of  defendant  in  criminal 
cases,  see  the  title  "  Review. " 
390-37  Waymire  v.  Cal.  Trona  Co., 
176  Cal.  395,  168  P  563;  Clemens  v. 
Gregg,  34  Cal.  App.  245,  167  P  294; 
Boyles  v.  Hoch,  186  Ind.  93,  115  NE  52; 
Hayne  v.  Assessor,  143  La.  697,  79  S 
.280;  Franek  v.  Brewster,  141  La.  1031, 
76  S  187;  Qrevenberg  v.  Eoane,  133  La. 
679,  63  S  280;  Woodstock  College  v. 
Hankey,  129  Md.  675,  99  A  962;  Mut- 
ual L.  Ins.  Co.  V.  Buford  (Okl.),  160 
P  928;  Hall  V.  Hall  (Tex.  Civ.),  198 
SW  636. 

fa]  Notice  of  motion  for  new  trial. 
A  failure  to  give  notice  of  intention 
to  move  for  a  new  trial  is  not  ground 
for  dismissing  an  appeal  from  an  order 
denying   a  new   trial.     Turner   v.   Ten 


Winkel   Co.,   24   Cal.   App.   213,   140   P 

1086. 

390-38  [a]  Imperfections  in  the 
stenographer's  report,  held  not  ground 
for  dismissal.  Vieksburg  S.  &  P.  E. 
Co.  V.  Webster  Sand,  G.  &  C.  Co.,  132 
La.  1051,  62  S  140,  47  LEA  (N8)  1155. 

[b]  Naming  return  day. — Where  a 
party  in  his  application  for  an  ap- 
peal asked  that  it  be  made  returnable 
"according  to  law,"  the  failure  of  the 
judge  to  specify  the  return  ,day,  as  re- 
quired by  the  statutes,  is  not  ground 
for  dismissal.  Keplinger  v.  Barrow, 
132  La.  244,  61   S  217. 

[c]  Failure  to  file  transcript  in  time 
if  attributable  to  the  stenographer  is 
not  ground  for  dismissal.  De  Coito  v. 
De  Coito,  21  Haw.  250. 

391-40  National  City  Bk.  v.  Bar- 
ringer,  139  La.  630,  71  S  894  (delay); 
Murray  u.  Smith,  259  Pa.  518,  103  A 
348. 

391-41  O'Connor  v.  Towey,  70  Or. 
399,   140   P   625. 

391-42  Bradshaw  v.  Knoll,  132  La. 
829,  61  S  839;  Succession  of  St.  Dizier, 
132  La.  657,  61  S  727;  Greenhut  Cloak 
Co.  V.  Oreek,  i;54  Minn.  464,  157  NW 
327;  Croyle  v.  Water  Co.,  259  Pa.  484, 
103  A  .1T)3. 

391-43  Twinn  Tree  Lumb.  Co.  v. 
Day,  181  Ala.  565,  61  S  914;  McPher- 
son  Drug  Co.  v.  E.  Co.,  173  N.  C.  87, 
91  SE  606  (motion  too  late  after  case 
on  appeal  calendar  one  and  one-half 
years);  Cautino  v.  Munoz,  18  P.  E. 
849;  Gandia  v.  Piza  Hermanos,  17  P. 
E.  780. 

[a]  Belated  motion. — A  motion  to  dis- 
miss made  more  than  three  days  after 
filing  of  the  transcript  on  appdal,  is 
too  late.  Askew  v.  Parker,  131  La.  733, 
60  S  226. 

[b]  Want  of  necessary  parties. — It  is 
immaterial  at  what  time  a  motion  to 
dismiss  an  appeal  for  want  of  neces- 
sary parties  is  filed,  or  where  they  are 
not,  in  fact,  cited,  there  is  no  prayer 
for  citation  and  they  fail  to  appear, 
whether  it  is  filed  at  all,  for  without 
such  parties  there  can  be  no  final  judg- 
ment, and  this  court  is  therefore  bound 
to  take  notice  of  their  absence,  and 
may  ex  proprio  motu  dismiss  the  ap- 
peal. McCutchen  v.  Hudson,  132  La. 
177,  61  S  157. 

[c]  On  ground  of  apquiescence. — A 
motion  to  dismiss  an  appeal  because  of 
acquiescence  in  the  judgment  may  be 
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made  at  any  time.  Anderson  v.  New 
Orleans  Ity.  &  L.  Co.,  133  La.  896,  63 
S  395. 

[d]  An  appeal  should  not  be  dis- 
w^sed  ordinarily  where  the  order  to 
show  cause  on  the  ground  of  want  of 
prosecution  on  account  of  not  complet- 
ing record  ia  not  obtained  until  after 
the  record  is  completed.  Auth  v.  Ele- 
vator Co.  (N.  D.),  167  NW  389. 
391-44  Lonergan  v.  Peebles  (Fla.), 
76  S  694;  Velasco  v.  Eosenbery,  29  P. 
I.  212. 

391-45  [a]  Necessity  for  brief.— A 
motion  for  dismissal  of  an  appeal,  not 
supported  by  brief  or  argument,  will 
not  be  considered.  Murry  v.  Daughtry, 
18  N.  M.  44,  133  P  1070.  See  the  title 
"Briefs." 

[h]  Costs  of  former  appeal  unpaid  is 
not  of  itself  a  ground  for  dismissal; 
there  must  be  a  showing  that  they  can- 
not be  collected.  White  v.  Lumber  Co. 
(Or.),  164  P  736. 

[c]  That  question  has  become  moot, 
may  be  shown  by  aflSdavits  and  need 
not  appear  upon  record.  Clarke  v. 
County  (S.  D.),  169  NW  23. 
392-46  Goehris  v.  Wallace,  108  Miss. 
489,  66  S  978;  Sarratt  v.  Cash,  103 
S.  C.  527,  88  SE  259  (not  to  be 
granted  in  chambers);  Meyers  Bros.  v. 
Harman  Bros.,  78  W.  Va.  460,  89  SE 
146. 

392-48  Dreyfus  v.  Bonding  Co.,  136 
La.  491,  67  S  342. 

[a]  No  question  relative  to  the  bur- 
den of  proof  to  sustain  some  allegation 
of  the  pleadings  can  be  raised  on  a 
motion  to  dismiss.  Brown,  v.  Green,  132 
La.  1090,  62  S  154. 

1  b]  Where  the  original  letters  offered 
in  evidence  cannot  be  found,  the  court 
will  not  act  on  the  motion  to  dis- 
miss until  it  has  considered  the  evi- 
dence, as  the  case  may  be  decided 
without  the  missing  documents.  Suc- 
cession of  White,  132  La.  890',  61  S  860. 
392-50  [a]  Plaintiff's  right  to  proSr 
ecute  cross-appeal  is  not  terminated  by 
dismissal  of  defendant's  appeal.  Crane 
V.  Nav.  Co.,  66  Or.  317,  133  P  810. 

[b]  An  opinion  on  the  merits  will  be 
rendered  though  a  motion  to  dismiss, 
made  after  the  cause  has  been  sub- 
mitted and  argued,  must  prevail.  Zook 
V.  Coker,  24  Phil.  Isl.  378. 

392-51  Stewart  v.  O'Neal,  237  Fed. 
897,  150  CCA  547;  Stevens  v.  Tomp- 
Isins,   24   Colo.   App.   104,   131    P    802; 


Whipple  V.  Wes8els.(Colo.),  180  P  309. 
393-54  Colburn  v.  Williams,  16  Ariz. 
73,  141  P  120;  Hill  v.  Lewis,  87  Or.  239, 
170  P  316. 

393-57  Bearee  v.  Davis  (Cal.  App.),; 
176  P  62;  Cox  V.  S.,  21  Ga.  App.  238, 
94  SE  '47;  Bilby  v.  Roberts  (Okl.),  171 
P  713;  Guarantee  St.  Bank  v.  Turner 
(Okl.),  168  P  790;  Scherubel  v.  Askew, 
42  Okl.  273,  141  P  410;  McDonald  v. 
Egan  (S.  D.),  172  NW  879;  Eoberts  v. 
Bergen  (S.  D.),  172  NW  874;  Lieb- 
sehwager  v.  Teesdale  (S.  D.),  167  NW 
391;  Thermoid  Eub.  Co.  v.  Brictson, 
38  S.  D.  12,  159  NW  872. 
393-58  Owen  v.  8.,  19  Ariz.  193,  167 
P  709;  Saunders  v.  E.  Co.,  255  Pa.  348, 
99  A  1006. 

394-59  Cook  v.  S.,  14  Okl.  Cr.  98, 
167  P  641. 

394-60  Hill  V.  Lewis,  87  Or.  239, 
170  P  316. 

394-62  Cividanes  v.  Aeosta,  22  P. 
R.  74. 

394-63  S.  V.  Baggett  (Pla.),  74  S 
16. 

[a]  Wiere  additional  delay  and  ex- 
pense to  the  litigants  would  result  from 
reinstatement  and  no  useful  purpose 
would  be  served,  the  motion  will  be 
denied.  Geronilla  v.  Gadia,  23  Phil. 
Isl.  229. 

395-64     S.  V.  Foster,  44  N.  J.  L.  378. 
395-69     Yazoo    &    M.    V.    E.    Co.   «. 
Dampeer,  108  Miss.  650,  67  S  150. 
396-72     S.   V.   Baggett    (Fla.),   74   S 
16. 

396-73  [a]  If  the  appeal  is  with- 
out merit  and  the  party  would  not  be 
benefited  by  its  restoration,  the  motion 
for  reinstatement  will  be  denied. 
Sehenek  v.  Bengler  105  N.  T.  630,  11 
NB  382. 

397-77     Bolen  v.  Superior   Court,  14 
Ariz.   31,   123  P  305. 
397-79     Golden     Gate     Tile     Co.    v. 
Superior  Ct.,  159  Cal.  474,  114  P  978; 
Widrin  v.  Superior  Ct.,  17  Cal.  App.  93, 
118  P  550;  In  re  Blake,  17  Cal.  App. 
51,   118  P  448;   Eichard  v.  Lumb.  Co.,  , 
142  La.  829,  77  S   645;   H.  L.  Bain  &  ■ 
Co.    V.    Oliphant,    124    La.    583,    50    S 
588.     Contra,   Kyrimes  v.  Kyrimes,  45 
Utah  168,  143   P   232. 
399-86     [aj    Statute  should  be  strict- 
ly   construed.— Richard    v.    Lumb.    Co. 
142  La.  829,  77  S  645. 
399-87     Alexandria    v.    Police    Juryj 
139  La,   635,   71  S   93§,' 


134 


APPEALS 


Vol.  2 


400-98     Gullatt    v.   S.    (Ala.    App.), 

79  S   145. 

401-10  See  Mund  v.  Eehaume,  61 
Colo.  129,  117  P  159,  AnnCasl913A, 
-1243. 

401-12  Waterman  v.  Moody  (Vt.), 
103  A  325. 

402-14     Hillia  v.  Dils,   53  Ind.   App. 
576,  100  NE  1047,  102  NE  140. 
402-19     Starr  v.  Penfleld  (Mo.  App.), 
£■35   SW  540;   Stevens  v.   Myers   (Or.), 
177  P  37. 

403-20  Carty  v.  Jarrett,  21  Haw. 
310;  Eaftery  v.  Eeilly  (E.  I.),  102  A 
963;  Eayner  v.  Posey  (Tex.  Civ.),  173 
SW  246;  Waterman  v.  Moody  (Vt.), 
103  A  325. 

403-21  Granite  B.  P.  Co.  v.  Improve- 
ment Co.  270  Mo.  698,  196  SW  1142. 
404-23     Texas  Co.  v.  Davidson  (Fla.), 

80  S   558. 

404-26     Wolbol  v.  Steinhoff,  25  Wyo. 
227,   168   P   251,   170  P  381. 
404-28     Texas  Co.  v.  Davidson  (Fla.), 
80  S  558. 

[a]  Points  not  presented  in  brief. — 
A  rehearing  will  not  be  granted  to 
consider  points  not  presented  in  the 
briefs  or  argument  upon  which  the  case 
was  presented.  Flores  v.  Stone,  21 
Cal.  App.  105,  131  P  348,  351,  352. 
404-30  Wittenberg  v.  Pine  L.  Co., 
23  Ida.  75,  131  P  1;  U.  S.,  etc.  Co.  r. 
Ins.  M.  Co.,  169  Ky.  158,  183  SW  492. 
404-31  Eaftery  v.  Eeilly  (E.  I.), 
102  A  963. 

405-32  Eaftery  v.  Eeilly  (E.  I.), 
102   A  963. 

[a]  Fatal  defect  in  record.  Walker 
v:  Ward,  106  Tex.  439,  183  SW  1144. 
405-33  Sharkey  v.  Gas  &  Coke  Co., 
74  Or.  327,  145  P  660. 
[a]  Court  may  revise  order  overrul- 
ing motion  for  rehearing  during  term 
in  which  it  was  overruled.  Adding- 
ton  V.  8.  (Ala.  App.),  77  S  993. 
406-36  [aj  Where  petition  is  re- 
quired a  motion  will  not  do.  Wyoming 
Coal  Min.  Co.  v.  Stanko,  22  Wyo.  110, 
138   P   182. 

406-39  Met.  Life  Ins.  Co.ii.Frankel 
(Ind.),  104  NE  856. 
[a]  Too  late  when  filed  on  day  tjudg- 
ment  of  supreme  court  beaomes  final. 
Peterson  v.  E.  Co.,  136  La.  460,  67  S 
331. 

407-41     Eeifl  v.  Portland,  71  Or.  421, 
141  P  167,  142  P  827. 
407-43     Gamble  v.  Hanchett,  35  Nev. 
319,  133  P  936. 


407-45  Hardin  v.  Graham  (S.  D.), 
169  NW  231. 

[a]  An  improper  and  disrespectful 
brief  will  cause  the  dismissal  of  the 
application.  Birmingham  Ev.,,L.  &  P. 
C.  V.  Saxon,  179  Ala.  136,  59  S  584. 
408-49  German  v.  Harwell,  103  Misa. 
521,  60  S  212. 

408-53  Arkley  v.  Niblack,  272  111. 
356,  112  IME  67;  Alsman  v.  Walters, 
184  Ind.  565,  111  NE  921,  court  has 
right  to  consider  new  questions  if  it 
wishes  to  do  so. 

408-55  Deseret  Water,  Oil  &  Irr. 
Co.  V.  S.,  176  Cal.  745,  171  P  287; 
Caldwell  v.  Eegents  of  University,  35 
Cal.  App.  639,  170  P  666;  Texas  Co.  v. 
Davidson  (Fla.),  80  S  558;  Wand- 
schneider  v.  Wandschneider,  282  111. 
286,  118  NE  486;  Chicago  &  E.  E.  Co. 
V.  Steele  (Ind.),  119  NE  483;  Trook 
V.  Trook,  63  Ind.  App.  272,  110  NE 
1004,  113  NE  730;  McNamara  v.  E.  Co. 
(la.),  165  NW  1008;  Blair  r.  McQuary, 
100  Kan.  203,  162  P  1173,  164  P 
262;  Crusel  v.  Brooks,  133  La.  477, 
63  S  114;  S.  V.  Public  Service 
Comm.,  272  Mo.  627,  199  SW  962, 
LEA,  1918C,  820;  Boucher  v.  Ey.  Co. 
(Mo.  App.),  199  SW  742;  Brown  v. 
E.  Co.,  198  Mo.  App  71,  199  SW  707; 
Ellis  V.  Citizens'  Nat.  Bank  (N.  M.), 
183  P  34;  S  u.  Starr,  24  N.  M.  180, 173  P 
674;  McCaull-Webster  E.  Co.  v.  Adams 
(N.  D.),  167  NW  330;  Avery  v.  S.  (Tex. 
Cr.),  200  SW  832;  West  v.  Carlisle 
(Tex.  Civ.),  199  SW  515;  Meacham  v. 
O'Keefe  (Tex.  Civ.),  198  SW  1000; 
Gordon  Jones  Co.  v.  Lopez  (Tex.  Civ.), 
172  SW  987;  Harrison  v.  Harper,  44 
Utah  541,  142  P  716;  Swanson  v.  Sims 
(Utah),  170  P  774;  Pierce  v.  Elec- 
tric Co.,  83  Wash.  141,  146  P  228.  See 
In  re  Female  Orphan  Assn.  of  Baton 
Eouge,  142  La.  827.  77  S  645. 
409-57  A.  B.  Field  &  Co.  v.  Haven 
(Cal.  App.),  173  P  108;  Millar  v.  Mil- 
lar, 175  Cal.  797,  167  P  394,  LEA  1918 
B,  415,  AnnCasl918E,  184;  Colo.  &  S 
E.  Co.  V.  Jenkins,  25  Colo.  App. 
348,  138  P  437;  Libretto  v.  Seri- 
fini,  92  Conn.  380,  102  A  767;  Whiddon 
f.  E.  Co.,  21  Ga.  App.  377,  94  SE  617; 
Brown  v.  Hardin,  31  Ida.  112,  169  P 
293;  P.  V.  E.  Co.,  281  111.  500,  118  NE 
59  Weil  V.  Ins.  Co.,  264  111.  425,  106 
NE  246;  Miller  v.  Hdw.  Co.  (Ind.  App.), 
116  NE  54;  Bryan  &  Co.  v.  Scurlock 
(la.),  168  NW  144;  Watters  v.  Power 
Co.    (la.),  167  NW  765;   Emery  &  Co. 
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V.  E.  Co.  (la.),  166  NW  600;  Taylor  v. 
Frevert  (la.),  166  NW  474;  Barnes  v. 
Bradford  (la.),  165  NW  306;  Todd  v. 
Bank,  182  la.  276,  165  NW  593;  BafE 
V.  Waller,  181  la.  1072,  165  NW  308; 
Northwestern  Trading  Co.  v.  Ins.  Co., 
181  la.  853,  165  NW  115;  Witthauer  v. 
Wheeler,  172  la.  225,  150  NW  46; 
Brock  V.  Corbin,  94  Kan.  542,  146  P 
1150;  Western  Electric  Co.  ii.  Electric 
Sup  Co.,  135  La.  559,  65  S  741;  Quaker 
Eealty  Co.  v.  Eealty  Co.  134  La.  1030, 
64  S  897;  S.  v.  Gray,  112  Me.  558,  91  A 
787;  Mulikeu  v.  Baltimore,  131  Md. 
363,  102  A  469;  Williams  v.  Ins.  Co., 
122  Md.  141,  89  A  97;  In  re  Marx's 
Est.,  201  Mich.  504,  367  NW  976;  Wil- 
liams V.  Green,  201  Mich.  202,  166  NW 
890;  Gallant  v.  Miles,  200  Mich.  532, 
166  NW  1009;  P.  v.  Williamson,  200 
Mich.  342,  166  NW  917;  Ward  v.  Carey, 
200  Mich.  217,  166  NW  952;  Miller  v. 
Mathis  Bros.  Co.,  199  Mich.  406,  165 
NW  683;  Boston  Piano  &  M.  Co.  v. 
Clothing  Co.,  199  Mich.  341,  165  NW 
856;  Vezina  v.  Shermer,  198  Mich.  757, 
165  NW  697;  Potter  v.  Hydraulic  P. 
Co.,  198  Mich.  585,  165  NW  689;  Walsh 
v.  Ey.  Co.,  185  Mich.  177,  151  NW  754; 
Kennedy  v.  Ford,  183  Mich.  481,  149 
NW  1013;  In  re  Judicial  Ditch  No.  1 
(Minn.),  167  NW  124;  Pope  v.  Bank, 
140  Minn.  502,  167  NW  280;  Kelly  v. 
McKeown,  139  Minn.  285,  166  NW  329; 
Thaden  v.  Bagan,  139  Minn.  46,  165 
NW  864;  Wilson  v.  Bridgeforth,  108 
Miss.  199,  66  S  524;  Ford  v.  Broker- 
age Co.  (Mo.),  197  SW  339;  Boonville 
S.  E.  Dist.  V.  Fuser,  184  Mo.  App.  634, 
171  SW  962;  Weidmann  Silk  D.  Co. 
V.  Water  Co.,  88  N.  J.  Eq.  397,  102 
A  858,  1056;  Ferber  v.  Cona,  91  N.  J. 
L.  688,  l'i3  A  471;  Fithian  v.  E.  Co., 
91  N.  J.  L.  275,  103  A  193;  Maxwell 
f.  Page,  23  N.  M.  356,  168  P  492;  Hop- 
kins V.  Norton,  23  N.  M.  187,  167  P 
425;  Muck  v.  Hitchcock,  212  N.  Y. 
283,  106  NE  75;  Ursprung  v.  Winter 
Garden  Co.,  183  App.  Div.  718,  169 
NYS  738;  Littlejohu  v.  Deutsch,  182- 
App.  Div.  759,  169  NYS  720;  De  Silva 
V.  E.  Co.,  182  App.  Div.  497,  169  NYS 
924;  Selwyn-Brown  v.  Superno  Co.,  181 
App.  Div.  420,  168  NYS  918;  Bailey 
V.  Casualty  Co-.,  180  App.  Div.  643, 
368  NYS  128;  In  re  Blondell  Ave., 
180  App.  Div.  430,  3  67  NYS  789;  Dinne- 
beil  t.  Einger,  101  Misc.  658,  167  NYS 
9.52;  Behre  v.  McQuoid,  169  NYS  1.30; 
Wilford  V.  Zwerner,  168  NYS  564;  Sem- 


men  v.  Pub.  Co.,  166  NYS  993;  Mc- 
Dowell V.  Justice,  167  N.  C.  493,  83 
SE  803;  Ferebee  v.  E.  Co.,  167  N.  C. 
290,  83  SE  360;  McCarthy  v.  Thornton 
38  N.  D.  551,  165  NW  499;  Com.  ». 
Delfino,  259  Pa.  272,  102  A  949;  Brown 
V.  Clay  Products  Co.,  259  Pa.  267,  102 
A  948;  Anderson  v.  Kern,  259  Pa.  81, 
102  A  427;  Lorick  v.  Ey.,  108  S.  C. 
100,  93  SB  332;  Henry  M.  Co.  v.  Gra- 
ham, 108  S.  C.  125,  93  SE  ,333;  S. 
V.  Denis  (S.  D.),  167  NW  151;  Keith 
V.  Cottam  (S.  D.),  166  NW  235;  Mon- 
roe V.  Smith,  39  S.  D.  518,  165  NW 
532;  Watson  v.  S.  (Tex.  Cr.),  199  SW 
1113;  Harrold  v.  S.  (Tex.  Cr.),  196 
SW  1198;  Weinberg  f.  S.  (Tex.  Cr.), 
196  SW  1199;  Speaker  f.  S.  (Tex.  Cr.), 
196  SW  1199;  Simpson  v.  S.  (Tex.  Cr.), 
196  SW  1199;  Sheffield  v.  8.,  81  Tex. 
Cr.  539,  196  SW  1199;  Jackson  v.  S. 
(Tex.  Cr.),  196  SW  1198;  Henderson 
V.  S.,  81  Tex.  Cr.  539,  196  SW  1198; 
Ervin  v.  S.,  81  Tex.  Cr.  444,  196  SW 
1198;  Georgia  Casualty  Co.  v'.  Shaw 
(Tex.  Civ.),  197  SW  316;  Frith  v. 
Wright  (Tex.  Civ.),  173  SW  453;  Wat- 
erman V.  Moody  (Vt.),  103  A  325; 
Powell  V.  Merrill  (Vt.),  103  A  259; 
Brown  v.  Ins.  Co.  (Vt.),  102  A  1042; 
Northwest  L.,  etc.  Co.  v.  Addington, 
98   Wash.    576,    168    P   164. 

[a]  J'urisdlctiou  considered  first  on 
appeal. — Stephens  v.  Weyl-Z.  &  Co., 
34  Cal.  App.  210,  167  P  171. 

[b]  A  question  as  to  the  validity  of 
a  law,  not  presented  below,  will  not 
be  considered  in  the  appellate  court. 
S.  V.  Derbyshire,  79  Wash.  227,  140  P 
540. 

[c]  Overruling  of  exception  of  no 
cause  of  action  may  be  considered  by 
appellate  court.  Union  Nat.  Bk.  V. 
Guaranty  Co.,  143  La.  329,  78  S  582. 
409-58  [a]  Motion  for  ju«y  trial. 
The  trial  court's  decision  on  a  motion 
for  a  jury  trial  is  immaterial  where  the 
case  is  in  the  appellate  court  upon  its 
merits.  Thompson  &  Co.  v.  Gosserand,;-? 
131  La.  1056,  60  S  682.  '! 

409-59  Little  v.  Ey.  Co.,  229  Mass. 
244,  118  NE  245. 

410-60  Chicago,  B.  &  O.  E.  Co.  v. 
Dawson,  245  Fed.  338,  157  CCA  530; 
Geo.  F.  Eubanks  Mantel  Co.  v.  Atkin- 
son (6a.  App.),  96  SE  342;  Collins  «. 
Broom,  21  Ga.  App.  420,  94  SE  645; 
S.  V.  Morgan,  342  La.  755,  77  S  588; 
Grinnell  r.  Wilkinson,  39  E.  I.  447,  98 
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A  103,  AnnCasl918B,  618.  See  Jones 
V.  E.  Co.,  143  La.  307,  78  S  568. 
[a]  Errors  of  procedure  in  criminal 
cases  may  be  reviewed.  Keen  v.  Mur- 
ray (Fla.),  77  S  855. 
410-61  Williams  v.  Prince,  142  Ga. 
789,  83  8E  789;  Tidwell  v.  Garrick,  21 
Ga.  App.  529,  94  SE  863;  Gazaway  v. 
S.,  15  Ga.  App.  467,  83  SE  857;  Bacon 
V.  George,  216  Mass.  519,  104  NE  382; 
Blanchard  Bros.  v.  Beveridge,  86  N.  J. 
L.  561,  92  A  384;  P.  v.  Sweeney,  213 
N.  Y.  37,  106  NE  913;  Mills  v.  Gray, 
50  Ftah  224,  167  P  358;  Wolcott  v. 
Mongeon,  88  Vt.  361,  92  A  457. 
410-62  First  Nat.'  Bk.  v.  Weitzel, 
239  Fed.  497,  152  CCA  375;  Sovereign 
Camp,  W.  O.  W.  v.  Ward  (Ala.),  78 
B  824;  Ala.,  T.  &  N.  R.  Co.  v.  Lurab. 
Co.  (Ala.),  74  S  441;  Mutual  Life  Ins. 
Co.  V.  Witte,  190  Ala.  327,  67  S  263; 
Cent,  of  Ga.  Ey.  Co.  v.  Stephenson,  189 
Ala.  553,  66  S  495;  Franklin  v.  S.,  11 
Ala.  App.  305,  66  S  875;  McCaskey 
Begister  Co.  v.  Nix  Drug  Co.,  7  Ala. 
App.  309,  61  S  484;  Choctaw  Bk.  v. 
Gewin  (Ala.  App.),  78  S  96;  Williams 
V.  a.  (Ala.  App.),  77  8  919;  Empire 
Carbon  Works  v.  J.  C.  Barker  &  Co., 
132  Ark.  1,  199  SW  929;  Koating  v. 
Keating,  23  Cal.  App.  384,  138  P  118; 
P.  V.  Strosnider,  264  111.  434,  106  NE 
229;  Hedges  v.  Mehring  (Ind.  App.), 
115  NE  433;  Indianapolis  v.  Pell  (Ind. 
App.),  Ill  NE  22;  Morrissey  v.  R.  Co., 
61  Ind.  App.  90,  110  NE  105;  English 
V.  English,  182  Ind.  675,  107  NE  547; 
Bossert  v.  Geis,  67  Ind.  App.  384,  107 
NE  95;  St.  Paul  Fire  &  Marine  Ins. 
Co.  V.  Kendle,  163  Ky.  146,  173  SW 
373;  Louisville  v.  Hehemann,  161  Ky. 
323,  171  SW  165;  Wall  v.  Eabito,  138 
La.  609,  70  S  531;  American  S.  Co. 
V.  Olsen,  117  Me.  26,  102  A  797;  Ab- 
bott Bros.  &  Co.  V.  Maine  S.  S.  Co., 
110  Me.  551,  88  A  356;  Edwards  v. 
Pavement  Co.,  227  Mass.  206,  116  NE 
266;  Mitchell  v.  Cobb,  220  Mass.  60, 
107  NE  388;  Gaff  v.  Cornwallis,  219 
Mass.  226,  106  NE  860;  Lodi  v.  Goy- 
ette,  219  Mass.  72,  106  NE  601;  Gavin 
V.  Gavin,  116  Miss.  197,  76  S  879;  At- 
lantic Horse  Ins.  Co.  v.  Nero,  108  Miss. 
321,  66  S  780;  Bates  f.  Walter  (Mo. 
App.),  199  SW  729;  Ford  v.  Broker- 
age Co.  (Mo.),  197  SW  339;  Gibson 
«.  Sherman  County,  97  Neb.  79,  149 
NW  107;  Webster  v.  Board  of  Chosen 
Freeholders,  86  N.  J.  L.  256,  90  A  1110; 
Faso  *.  L.  C,  etc.   Society,   93   Misc. 


163,  156  NYS  1090;  Ashner  v.  Trust 
Co.,  102  Misc.  658,  169  NYS  507; 
Bailey  v.  Casualty  Co.,  180  App.  Div. 

643,  168  NYS  128;  Bucher  v.  Showal- 
ter,  44  Old.  690,  145  P  1143;  Hollister 
V.  Hollister,  85  Or.  316,  166  P  940; 
Gerlinger  v.  Frank,  74  Or.  517,  145 
P  1069;  Green  v.  James  (S.  C),  96 
SE    400;    Wood    v.    McCain,    34    8.    D. 

644,  149  NW  426;  Huempfnor  v.  Bailly, 
36  S.  D.  533,  156  NW  78;  Sharp  v.  S., 
81  Tex.  Cr.  256,  197  8W  207;  Birch- 
field  V.  Bourland  (Tex.  Civ.),  187  SW 
422;  Brown  •;.  Uhr  (Tex.  Civ.),  187 
SW  381;  Wilson  v.  S.  (Tex.  Cr.),  173 
SW  662;  St.  Albans  Granite  Co.  v. 
Elwell,  88  Vt.  479,  92  A  974;  First  Nat. 
Bank  v.  Bertoli,  88  Vt.  421,  92  A  970; 
Silvan  v.  Benson,  83  Wash.  271,  145 
P  175;  Wisconsin  Zinc  Co.  v.  Fidelity 
&  Dep.  Co.,  162  Wis.  39,  155  NW  1081. 

[a]  Facts  stated  in  briefs  of  counsel 
cannot  aid  the  record.  Atl.  Horse  Ins. 
Co.  V.  Nero,   108  Miss.  321,  66  S   780. 

[b]  Where  record  is  ambiguous  it  may 
be  supplemented  by  evidence.  Paul  v. 
Barnbrook,  58  Ind.  App.  607,  106  NE 
425. 

[c]  Record  in  another  case  not  made 
a  part  of  the  record  submitted  cannot 
be  referred  to  by  reviewing  court. 
Morrow  v.  Hall,  169  la.  534,  151  NW 
482. 

[d]  Where  there  is  no  transcript  of 
the  evidence  in  the  record  the  court 
will  consider  only  whether  the  judg- 
ment is  supported  by  the  pleadings. 
Myers  v.  Saltry,  163  Ky.  481,  173  SW 
1138. 

[e]  Court's  refusal  to  permit  an  an- 
swer will  not  be  reviewed  where  the 
record  shows  no  motion  for  leave  to  file 
the  answer.  Southern  Cotton  Oil  Co. 
V.  Lightrey,  100  S.  C.  41,  84  SE  301. 
410-63  Bowen  v.  Bowen,  265  111. 
638,  107  NE  129;  Weil  v.  Mulvaney, 
262  111.  195,  104  NE  273;  Dinnebeil 
V.  Einger,  101  Misc.  658,  167  NYS  952; 
St.  Albans  Granite  Co.  v.  Elwell  &  Co., 
88  Vt.  479,  92  A  974. 

410-64  McCann  v.  Home  Soc,  176 
Cal.  359,  168  P  355;  Jackson  v.  Lacy, 
92  Conn.  256,  102  A  584;  8.  v.  Strum 
(la.),  169  NW  373;  Chesapeake  &  O. 
R.  Co.  V.  Harmon's  Admr.,  174  Ky. 
850,  192  SW  817;  Bjorgo  v.  Nat.  Bank, 
127  Minn.  105,  149  NW  3;  Evans  v. 
Sharbrough,  106  Miss.  687,  64  S  466; 
Jacobs  V.  Williams,  173  N.  C.  276,  91 
SE  951;  Steger  Lumb.  Co.  v.  Haynes, 
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42  Okl.  716,  142  P  1031;  Frick  v.  Gid- 
dings   (Tex.  Civ.),  197  SW  330. 
410-65     Gray  v.  Bee.  Dist.,  174  Cal. 
622,  163  P  1024. 

411-66  Ison's  Admr.  i;.  Cornett,  177 
Ky.  514,  197  SW  1060. 
411-67  Montgomery  Bk.  &  Trust  Co. 
V.  S.  (Ala.),  78  S  825;  Broekmann  v. 
R.  Co.,  271  Mo.  696,  197  SW  337. 
411-68  Broughton  t.  Broughton 
(Ala.),  78  S  87;  Chung  Sing  v.  South- 
ern Pac.  Co.  (Cal.),  172  P  1103;  Mor- 
ria  V.  Iden,  23  Cal.  App.  388,  138  P 
120;  Huffstetler  v.  Our  Home  Life  Ins. 
Co.,  67  Pla.  324,  65  S  1;  Chicago  v. 
Francis,  262  111.  331,  104  NE  662; 
Indianapolis  v.  Pell  (Ind.  App.),  Ill 
NE  22;  Taylor  v.  School  Dist.,  181  la. 
544,  164  NW  878;  Des  Moines  City 
E.  Co.  V.  Susong,  167  la.  128,  150  NW 
6;  United  I.  Wks.  Co.  v.  Hotel  Co., 
182  Ky.  113,  206  SW  166;  Davidson 
V.  Davidson;  180  Ky.  190,  202  SW  493; 
Mutual  Life  Ins.  Co.  v.  Miles,  177  Ky. 
750,  198  SW  30;  C.  v.  Columbia  Trust 
Co.,  162  Ky.  825,  173  SW  386;  Boss 
V.  Church,  272  Mo.  96^  197  SW  561; 
O'Brien  v.  Stromme,  54  Mont.  221,  169 
P  36;  In  re  Williams'  Will,  50  Mont. 
142,  145  P  957;  Sargent  v.  Realty 
Traders,  82  N.  J.  Eq.  331,  88  A  1043; 
Makemson  v.  Dillon,  24  N.  M.  302,  171 
P  673;  Muck  t!.  Hitchcock,  212  N.  Y. 
283,  106  NE  75;  McDonald  v.  Wells, 
168  NY8  626;  Ashner  v.  Trust  Co.,  102 
Misc.  658,  169  NTS  507;  Southern 
Pac.  Co.  V.  Walker  (Tex.  Civ.),  171  SW 
264;  Duggins  v.  Colby,  45  Utah  335, 
145  P  1042. 

[a]  Appeal  fiom  order  setting  aside 
verdict  "leaves  nothing  to  be  consid- 
ered, except  the  propriety  of  that  or- 
der." John  Batt  &  Co.  Ltd.  v.  Earle, 
164  App.  Div.  228,  149  NYS  623. 
411-69  P.  V.  Bank,  269  111.  518,  110 
NB  38;  Boberts  v.  Bedwine's  Exr., 
176  Ky.  799, 197  SW  452 ;  Blume  v.  Kim- 
ball, 222  Mass.  412,  110  NE  1036;  Wil- 
liamson V.  McElvain  (Mo.  App.),  199 
SW  567;  General  Fireproofing  Co.  v. 
Const.  Co.,  173  App.  Div.  528,  160  NYS 
179;  Rohman  v.  Jaffer,  87  Misc.  339, 
149  NYS  853;  Morris  v.  Leach,  82  Or. 
509,  162  P  253;  Rondeau  v.  Sayles 
(R.  I.),  100  A  753;  Lemont  v.  Thayer, 
39  S.  D.  37,  162  NW  742;  Nalle  &  Co. 
V.  Costley  (Tex.  Civ.),  174  SW  625. 
[a]  On  appeal  from  part  of  a  decree 
the  appellate  court  cannot  review  the 
merits  of  the  case  as  a  whole,  though 


the  suit  was  tried  in  equity,  and  was 
therefore  triable  de  novo  on  appeal. 
First  Nat.  Bank  v.  Brick  &  Tile  Co., 
171  la.  474,  149  NW  607. 
411-70  Union  P.  B.  Co.  v.  Laugh- 
lin,  245  Fed.  544,  157  CCA  656;  Bandy 
V.  U.  S.,  245  Fed.  98,  157  CCA  394; 
Vineyard  L.  &  8.  Co.  v.  Water  Co., 
245  Fed.  30,  157  CCA  326;  Pen.  E. 
Co.  V.  Minds,  244  Fed.  53;  Eyan  v. 
Ohmer,  244  Fed.  31;  Bluefields  S.  S. 
Co.  V.  Fruit  Co.,  243  Fed.  1,  155  CCA 
531;  Edison  Ineorp.  v.  Kidd,  242  Fed. 
923,  155  CCA  511;  iSretsch  v.  U.  S., 
242  Fed.  897,  155  OCA  485;  Hale  «. 
U.  S.,  242  Fed.  891,  155  CCA  479; 
Great  N.  B.  Co.  v.  Iron  Co.,  242  Fed. 
799,  155  CCA  387;  Sterling  A.  C.  Co. 
V.  Strope,  130  Ark.  435,  197  SW  858; 
St.  Louis,  etc.  Co.  v.  Steel,  129  Ark. 
520,  197  SW  288;  McCann  v.  Home 
Soc,  176  Cal.  359,  168  P  355;  P.  v. 
Whitney,  34  Cal.  App.  737,  168  P  1052; 
Columbia  C.  &  S.  Co.  v.  Nelson,  34 
Cal.  App.  715,  168  P  700;  Bamberger 
Co.  V.  Baer,  34  Cal.  App.  692,  168  P 
390;  P.  V.  Billings,  34  Cal.  App.  549, 
168  P  396;  Ott  V.  Connecticut  Co., 
92  Conn.  85,  101  A  485;  Ellis  v.  8. 
(Fla.),  76  S  698;  Barker  v.  S. 
(Fla.),  76  S  676;  Louisville  &  N.  E. 
Co.  V.  Bogers,  21  Ga.  App.  324,  94  SE 
321;  Bean  v.  Leggett,  20  Ga.  App. 
737,  93  SB  235;  Boss  v.  Kerr,  30  Ida. 
492,  167  P  654;  Hardy  v.  Ward,  31 
Ida.  1,  168  P  1075;  Baft,  etc.  Stock 
Co.  V.  Laird,  30  Ida.  804,  168  P  1074; 
Miller  v.  Bayburn  (Ind.  App.),  117  NE 
879;  Adam  v.  Board  of  Comrs.  (Ind. 
App.),  117  NE  876;  Gross  v.  S.,  186 
Ind.  581,  117  NE  562;  Haskell  &  B. 
Car.  Co.  V.  Brown  (Ind.  App.),  117 
NE  555;  Workman  v.  Bhodes  (Ind. 
AppO,  117  NE  526;  Timmons  v.  Goche- 
nour  (Ind.  App.),  117  NE  279; 
Krstovich  v.  .S.,  186  Ind.  556,  117  NE 
209;  Smith  v.  Bank,  182  la.  1190,  164 
NW  762;  Schultz  v.  Starr,  180  la.  1319, 
164  NW  163;  Engelhard  &  Sons  Co. 
V.  Tel.  Co.,  176  Ky.  806,  197  SW  435; 
Moody  V.  Fremd,  177  Ky.  5,  197  SW 
433;  Ockerman  v.  C.,,  176  Ky.  753,  197 
SW  385;  Southern,  etc.  Corp.  «.  Bank, 
178  Ky.  80,  198  SW  543;  Sanders  Eng. 
Co.  V.  Small.  116  Me.  509,  102  A  36; 
Clark  ti.  Dillingham,  116  Me.  508,  102 
A  36;  Rankin  v.  Farrand,  116  Me.  507, 
101  A  833;  Farnham  v.  Clifford,  116 
Me.  £99,  101  A  468;  C^'omwell  v. 
Const.  Co.,  131   Md.   105,  101  A  623; 
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In  re  Stevens,  228  Mass.  368,  117  NE 
588;  Mardis  r.  R.  Co.,  115  Miss.  734, 
76  S  640;  S.  v.  Boepple  (Mo.  App.), 
198  SW  502;  S.  r.  Evans  (Mo.  App.), 
198  SW  472;  Hienienz  v.  Starck  (Mo. 
App.),  198  SW  447;  S.  v.  Jump  (Mo. 
App.),  198  SW  429;  Haden  v.  Assur. 
Co.,  197  Mo.  App.  574,  198  SW  72; 
Hill  V.  Carr  (N.  H.),  101  A  525;  Stein- 
meyer  «.  Cheese  Co.,  91  N.  J.  L.  351, 
102  A  150;  Riley  v.  Stone,  174  N.  C. 
588,  94  SE  434;  Cooper  v.  Clute,  174 
N.  C.  366,  93  SE  915;  West  r.  R.  E., 
174  N.  C.  125,  93  SE  479;  Northern 
T.  Co.  V.  Bank,  37  N.  D.  521,  164  NW 
161;  Senn  v.  Steffan,  37  N.  D.  491, 
164  NW  102;  Jackson  Land  Co.  v. 
Small  (Okl.),  168  P  790;  Freeman  v. 
King  (Okl.),  168  P  436;  Winters  v. 
Privett,  86  Or.  501,  168  P  942;  Spiese 
V.  Trust  Co.,  258  Pa.  414,  102  A  119; 
Caccione  v.  Zino  (R.  I.),  102  A  35; 
Cunningham  v.  Cash  Co.,  108  S.  C.  27, 
93  SE  243;  Temple  Trust  Co.  v.  Pirtle 
(Tex.  Civ.),  198  SW  627;  Liverpool, 
etc.  Ins.  Co.  v.  Jones  (Tex.  Civ.),  197 
SW  736;  Rosborough  v.  Cervein  (Tex. 
Civ.),  197  SW  319;  Am.  Nat.  Ins.  Co. 
V.  Fulghum  (Tex.  Civ.),  197  SW  235; 
Connell  v.  E.  Co.  (Utah),  168  P  337; 
Virginia  Lumber  Co.  v.  Lumber  Co., 
122  Va.  Ill,  94  SE  173:  Bowen's  Exr. 
V.  Bowen,  122  Va.  1,  94  SE  166;  Vir- 
ginia, etc.  C.  Co.  V.  Prophet  (Va.),  93 
SE  590;  Dunn  v.  Prindle,  81  W.  Va. 
123,  94  SE  28. 

[a]  Contrq,. — In  California  under  the 
alternative  method  of  appeal  suflSeien- 
cy  of  the  evidence  may  be  reviewed 
on  an  appeal  from  the  judgment.  Fish- 
er V.  Oliver,  174  Cal.  781,  164  P  800; 
Cortelyou  v.  Imperial  L.  Co.,  166  Cal. 

■  14,  134  P  981.     See  also  P.  v.  Clayton, 
33  Cal.  App.  357,  165  P  37. 

[b]  Evidence  conclusive  on  appeal. 
S.  V.  Lust  (Mo.  App.),  197  SW  172;- 
Whitecotton  v.  Wilson  (Mo.  App.),  197 
SW  168. 

[c]  The  rule  of  the  sufttciency  of  the 
evidence  to  support  a  judgment  is  thu 
same  without  a  jury  as  with  one.  Stone 
V.  Stone   (Okl.),  168  P  423. 

[dj  There  must  be  some  evidence  to 
support  the  findings.  Leavitt  &  Co.  v. 
Dimmick,  86  Or.  278,  168  P  292. 
412-71  [a]  The  sufficiency  of  the 
jpleadlngs  will  be  reviewed  where  the 
error  alleged  is  that  plaintiff  had  of- 
fered no  evidence  sufficient  to  entitle 
him  to   recover    under    the    pleadings. 


Dudley  A.  Tyng  &  Co.  v.  Woodward, 
121  Md.  422,  88  A  243. 
412-74  Goodman  v.  Palmer,  137 
Tenn:  556,  195  SW  165. 
[a]  Cannot  be  waived  by  the  parties. 
Broughton  v.  Broughton  (Ala.),  78  S 
87. 

412-75  Lafayette  E.  Co.  v.  Poer,  136 
La.  472,  67  S  335.  ' 

[a]  Original  jurisdiction. — The  appel- 
late court  will  not  consider  exhibits  if 
by  doing  so  it  would  be  exercising  orig- 
inal jurisdiction  contrary  to  statute. 
Freitag  v.  Transit  Co.,  262  111.  551,  104 
NE  901. 

413-77  Hunt  v.  Orr,  246  Fed.  252, 
158  CCA  412;  Ex  parte  Fox,  236  Fed. 
861,  150  CCA  123;  Morgan  v.  Mobile 
&  O.  R.  Co.  (Ala.),  80  S  845;  Rutland 
t,-.  Emanuel  (Ala.),  80  S  107;  Eborn 
V.  Clark,  184  Ala.  363,  63  S  1018; 
"Waterman  &  Co.  v.  Troutman,  20  Ga. 
App.  95,  92  SE  544;  Swicord  v.  Craw- 
ford, 20  Ga.  App.  35,  92  SE  394; 
White  C.  F.  J.  Co.  v.  Cox  Co.,  19  Ga. 
App.  19o,  91  SE  245;  Lowe  Co.  v.  Pat- 
terson, 19  Ga.  App.  140,  91  SE  242; 
Moon  V.  Gulf  Fish  Co.,  18  Ga.  App. 
267,  89  SE  374;  Seaboard  Air  Line 
Ey.  V.  Lyon,  18  Ga.  App.  266,  89  SE 
384;  Seaboard  Air  Line  Ey.  v.  Bar- 
row, 18  Ga.  App.  261,  89  SE  383;  Daily 
V.  Smith  (Ind.  App.),  118  NE  312; 
Hawks  V.  E.  Co.,  100  Kan.  529,  165 
P  275;  Hardin  v.  Horn,  184  Ky.  548, 
212  SW  573;  Vanover  v.  Justice,  1!4 
Ky.  577,  192  SW  653;  Miller  v.  Chem. 
Co.,  230  Mass.  419,  119  NE  702;  Saw- 
yer V.  Bank,  230  Mass.  342,  119  NE 
825;  Prigge  v.  Setz,  S.  &  Co.,  134 
Minn.  245,  158  NW  975;  Eoman  v.  King 
(Mo.  App.),  202  SW  590;  Warren  v. 
Order,  etc.,  199  Mo.  App.  200,  201  SW 
368;  Henry  v.  Gas  Burner  Co.  (E.  I.), 
90  A  168;  Viland  v.  Board  of  Educa- 
tion, 37  S.  D.  412,  158  NW  906;  Na- 
tional Equitable  Soc.  v.  Eeveire  (Tex. 
Civ.),  209  SW  799;  Coffin  v.  Green 
(Tex.  Civ.),  204  SW  708;  Southern 
Com.  &  Sav.  Bank  v.  Combs  (Tex. 
Civ.),  203  SW  1169;  Hart-Parr  Co.  v. 
Paine  (Tex.  Civ.),  199  SW  822;  Cruse 
V.  Gau  (Tex.  Civ.),  193  SW  405;  Baugh 
V.  Houston  (Tex.  Civ.),  193  SW  242 
Mimms  v.  Gates  (Vt.),  107  A  131 
Davis  V.  Dunn,  90  Vt.  253,  98  A  81 
Weidlich  v.  Pav.  Co.,  94  Wash.  395', 
162  P  541;  Parkhurst  v.  Elliott,  103 
Wash.  89,  173  P  731;  Eubens  v.  Eubens. 
101  Wash.  675,  172  P  831. 
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[a]  If  rerersal  on  record  alone  must 
be  granted,  the  court  will  not  consider 
the  bill  of  exceptions  or  the  assign- 
ments of  error.  Bieker  v.  Cullman,  178 
Ala.  662,  59  S  625. 

[b]  AAHiere  two  causes  of  action  are 
pleaded  and  the  verdict  is  based  en- 
tirely upon  items  embraced  in  one  of 
them,  the  appellate  court  will  not  con- 
sider any  assignment  of  error  which 
pertains  only  to  the  other  cause  of 
action  and  which  in  no  way  affect  the 
appellants.  Hilderbran  v.  MoCorkle,  92 
Kan.  615,  14i  P  248. 

[c]  Case  being  reversed  on  certain 
grounds,  it  is  unnecessary  to  pass  upon 
other  assignments  of  error  not  likely 
to  arise  upon  a  new  trial.  Camp  v. 
Christo  Mfg.  Co.,  122  Va.  439,  95  SE 
424,  LEA1918D,  936. 

413-78  Ford  Motor  Co.  v.  Farring- 
ton,  245  Fed.  850,  158  CCA  190;  Gunn 
«.  Wilson  Co.,  20  Ga.  App.  14,  92  SE 
721;  Bechtel  v.  Marshall,  283  111.  486, 
119  NE  619;  McCormick  v.  B.  Co.,  230. 
Mass.  289,  119  NE  783;  Sandell  v.  Nor- 
ment,  19  N.  M.  549,  145  P  259;  Mur- 
ray V.  Smith,  259  Pa.  518,  103  A  348. 
413-79  In  re  McSwain's  Est.,  176 
Cal.  280,  287,  168  P  117;  Seymoui  v. 
Norwalk,  92  Conn.  293,  102  A  577; 
Golightly  V.  E.  Co.  (Ga.),  95  SE  683; 
Clark  V.  Smith,  142  Ga.  200,  82  SE 
563;  Mayor,  etc,  of  Savannah  v.  Mon- 
roe (Ga.  App.),  95  SE  731;  Griffin  v. 
S.,  15  Ga.  App.  520,  83  SE  891;  Buffalo 
S.  Co.  V.  Wire  Co.,  59  Ind.  App.  465, 
109  NE  782;  So.  Park  Floral  Co.  v. 
Garvey,  182  Ind.  635,  107  NE  68;  Cox 
V.  S.,  182  Ind.  497,  106  NE  878;  Edgren 
V.  Coal  Co.,  171  la.  459,  151  NW  519; 
Bunning  v.  C,  177  Ky.  155,  19V  SW 
542;  Whittle  v.  Medical  Co.,  177  Ky. 
1,  197  SW  470;  C.  v.  Columbia  Trust 
Co.,  162  Ky.  825,  I73  SW  386;  S.  v. 
Goff,  135  La.  3.3.5,  65  S  481;  S.  c.  Bd. ' 
of  Suprs.,  49  La.  Ann.  578,  21  S  731; 
Hansen  r.  Tel.  Exeh.  Co.,  127  Minn. 
522,  149  NW  131;  Whidden  v.  Broadus, 
108  Miss.  664,  67  S  155;  West  v.  St. 
Louis  Water  &  Light  Co.  v.  Commis- 
sion (Mo.),  197  SW  340;  Hart  v.  Brit- 
ton  (Tex.  Civ.),  197  SW  592;  In  re 
Eeynolds'  Est,  89  Vt.  224,  95  A  498; 
Pingley  v.  Pingley  (W.  Va.),  95  SE 
860. 

413-80     Clayton   v.   Martin,     7    Ala. 
App.  ]9'0,  60  S  963;  Lunt  v.  Lorscheid- 
or,  285  111.  589,  ,121  NE  237. 
413-81     McNeil  v.   McNeil,   147   Ga. 


25,  92  SE  644;  Macon  Auto  Co.  v. 
Heard,  142  Ga.  264  82  SB  658;  Stan- 
ton V.  By.  Co.,  283  111.  256,  119  NE 
291;  Watters  v.  Potver  Co.  (la.),  167 
NW   765. 

[a]  Where  a  count  is  stricken  out, 
errors  cannot  be  predicated  upon  a  de- 
murrer to  that  count.  North  Birming- 
ham Tr.  &  Sav.  Bank  v.  Adams,  184 
Ala.  564,  63  S  1022. 
413-82  White  C.  F.  J.  Co.  v.  Cox 
Co.,  19  Ga.  App.  195,  91  SE  245;  Whit- 
ford  V.  Palmer,  40  E.  I.  196,  100  A 
312;  San  Antonio  P.  C.  Co.  v.  Gsch- 
wender  (Tex.  Civ.),  191  SW  599;  Hon- 
aker  Lumb.  Co.  v.  Call,  119  Va.  374,  89 
SE  506.    • 

413-83  Chicago  &  N.  W.  E.  Co.  v. 
Board  of  Supervisors,  182  la.  60,  162 
NW  868,  165  NW  390;  Young  v.  Dun- 
can, 218  Mass.  346,  106  NE  1;  S.  l?. 
Broms,  139  Minn.  402,  166  NW  771; 
Viertels  v.   E.   Co.,   182   App.  Div.  92, 

169  NYS  497. 

413-84  Eamsay  v,  Crevlin  (CCA), 
254  Fed.  813;  Bush  v.  Branson,  248 
Fed.  377,  160  CCA  387;  U.  S.  v.  Porter 
Fuel  Co.,  247  Fed.  769,  159  CCA  627; 
Kalloch  V.  Hoagland,  239  Fed.  252,  152 
CCA  240;  Dawsey  v.  Culbreth  (Ala.), 
7c  S  459;  Crook  v.  Crook,  19  Ariz.  448, 

170  P  280;  Krause  v.  Thompson  (Ark.;, 
211  SW  925;  McCain  v.  S.,  132  Ark. 
497,  201  SW  840;  Cahill  K.  Stone  Co., 
167  Cal.  126,  138  P  712;  Koch  v. 
Motor  Car  Co.,  24  Cal.  App.  123,  140 
P  598,  600;  Valentine  v.  Hayes  (Cal. 
App.),  173  P  410;  Korf  v.  Itten  (Colo.), 
169  P  148;  McGrew  v.  Lamb,  &0  Colo. 
462,  154  P  91;  Warren  v.  Warren,  66 
Fla.  138,  63  S  726;  Sherlock  v.  Varn, 
64  Fla.  447,  59  S  953;  Matthews  v. 
Thomaston,  21  Ga.  App.  496,  94  SE 
631 ;  Spikes  v.  Sassnett,  19  Ga.  App. 
479,  91  SE  789;  Mitchell  &  Co.  v.  At- 
lantic, etc.  E.  Co.,  15  Ga.  App.  797, 
84  SE  227;  Surrency  v.  Supply  Co., 
13  Ga.  App.  180,  78  SE  1013;  Central 
Indiana  E.  Co.  p.  Wishard,  186  Ind. 
262,  114  NE  970;  Kelso  v.  Cook,  184 
Ind.  173,  110  NE  987;  Wheeler  v. 
Schilder  (la.),  167  NW  534;  Chicago 
&  N.  W.  E.  Co.  v.  Board  of  Super- 
visors, 182  Ta.  60,  162  NW  868,  165NW 
390;  Ward  c.  Carey,  200  Mich.  217, 
166  NW  952;  Crawley  v.  Studebaker 
Corp.,  183  Mich.  462,  149  NW  1019; 
Davidson  v.  Ey.  Co.  (Mo.  App.),  207 
SW  277;  P.  E.  Sinclair  Coal  Co.  v. 
Mining  Co.   (Mo.  App.),  207   SW  266; 
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Bondurant  v.  Brotherhood  of  Amer. 
roemen  (Mo.  App.),  199  SW  424;  Eob- 
ert  V.  Eialto  Bldg.  Co.,  198  Mo.  App. 
121,  199  SW  428;  Collins  v.  Hutchings 
(Mo.  App.),  194  SW  733;  Barry  v. 
Badger,  54  Mont.  224,  169  P  34;  Min- 
neapolis Steel  &  Mchy.  Co.  v.  Thomas, 
54  Mont.  132,  168  P  40;  Henroid  v.  Hot 
Spgs.  Co.,  52  Mont.  447,  158  P  824; 
Cooper  V.  Eomney,  49  Mont.  119,  141 
P  289;  Wallace  v.  R.  Co.,  48  Mont. 
427,  138  P  499;  Stephens  v.  Conley, 
48  Mont.  352,  138  P  189;  Butte  v. 
Goodwin,  47  Mont.  155,  134  P  670, 
AnnCasl914C,  1012;  Kelly  v.  Higgins- 
ville,  185  Mo.  App.  55,  171  SW  966; 
Kanaly  v.  Bronson,  97  Neb.  322,  149 
NW  781;  McCarty  v.  Hoboken  (N.  J.), 
107  A  265;  Beach  v.  Eealty  &  A.  Co., 
86  N.  J.  L.  238,  90  A  1118;  Hartley 
V.  Eagle  Ins.  Co.,  222  N.  Y.  178,  118 
NE  622;  In  re  De  Eidder's  Will,  183 
App.  Div.  657,  170  NTS  765;  Viertels 
V.  E.  Co.,  182  App.  Div.  92,  169  NTS 
497;  Nance  v.  Eouts  (Okl.),  173  P  1038; 
Kibby  v.  Binion  (Okl.),  172  P  1091; 
Homeland  E.  Co.  v.  Eobison,  39  Okl. 
591,  136  P  585;  Cerra  v.  Develop.  Co., 
18  P.  E.  984;  Berry  v.  Lumb.  Co.,  108 
S.  C.  108,  93  SE  328,  AnnCasl918E, 
877;  Ivester  v.  Eowler  (S.  C),  96  SB 
154;  Dwyer  v.  Ey.  Co.  (S.  D.),  171 
NW  760;  Sherman  v.  Harris  (S.  D.), 
167  NW  325;  Waco  Dev.  Co.  v.  Me- 
Neese  (Tex.  Civ.),  209  SW  464;  Slaugh- 
ter V.  Oakes  (Tex.  Civ.),  203  SW  405; 
McCaslin  v.  Veasy  (Tex.  Civ.),  199 
SW  1173;  Vann  i;.  George  (Tex.  Civ.). 
191  SW  585;  Parkes  v.  Lindenmann, 
161  Wis.  101,  151  ISrW  787.  ' 
414-85  Minn.,  etc.  E.  Co.  v.  Win- 
ters, 242  U.  S.  353,  37  Sup.  Ct.  170, 
61  L.  ed.  358;  Eidge  v.  E.  Co.,  167 
N.  C.  510,  83  SE  762;  WasiljeflE  v. 
Paper  Co.,  68  Or.  487,  137  P  755,  quot. 
2  Standaed  Proc,  pp.  414,  415.  . 
414-86  Clinton  Mining  &  Mineral 
Co.  V.  Cochran,  247  Fed.  449,  159  CCA 
503;  Seamans  v.  Blankenship  (Ala.), 
73  S  469;  Vandalia  E.  Co.  v.  Stevens 
(Ind.  App.),  114  NE  1001;  Smith  v. 
E.  Co.,  174  Ky.  784,  1?2  SW  875; 
Noyes  v.  Caldwell,  216  Mass.  525,  104 
NE  495;  Maginn  v.  Cashin,  196  Mich. 
221,  162  NW  1009;  Eiser  v.  Smith,  136 
Minn.  417,  162  NW  520j  Eeliance  Elev. 
Co.  V.  E.  Co.,  1«9  Minn.  69,  165  NW 
867;  Yazoo  &  M.  V.  E.  Co.  v.  Haw- 
kins, 104  Miss.  55,  61  S  161,  451;  Hob- 
aon  V.  Lenox  (Mo.  App.),  201  SW  964; 


McMich"kel  v.  Horay,  90  N.  J.  L.  142, 
100  A  205. 

[a]  Theory  of  case  below  not  bind- 
ing.— The  fact  that  counsel  for  plain- 
ti£E  or  the  trial  court  may  have  said, 
in  the  court  below,  that  the  case  is 
a  common  law  action  does  not  preclude 
the  supreme  court  from  holding  it  to 
be  within  the  Employers'  Liability 
Act.  WasiljefE  v.  Paper  Co.,  68  Or.  487, 
137  P  755. 

415-87  Dynes  v.  "Van  &  Stg.  Co., 
175  Oal.  72,  165  P  12;  Wright  v. 
Yosemite  T.  Co.,  28  Cal.  App.  279,  152 
P  54;  Erost  V.  E.  Co.,  165  Cal.  365, 
132  P  442;  Beverly  v.  Hardaway,  66 
Fla.  177,  63  S  702;  National  Elevator 
Co.  V.  E.  Co.,  140  Minn.  382,  168  NW 
134;  McAlpine  v.  Fid.  &  Cas.,  134 
Minn.  192,  158  NW  967;  Eomau  v. 
King  (Mo.  App.),  202  SW  590;  South- 
ard V.  Dudley  (Mo.  App.),  199  SW  593; 
Frisbie  v.  Scott,  199  Mo.  App.  131,  201 
SW  561;  King  v.  Dairy  Co.  (Mo.  App.), 
187  SW  284;  Ehoades  v.  Ness,  53  Mont. 
322,  163  P  559;  Eeynolds  v.  Jones,. 53 
Mont.  251,  163  P  469. 
415-89  Eome  Scale  Mfg.  Co.  v.  Har- 
vey, 15  Ga.  App.  381,  83  SE  434; 
Kelley  v.  Davison,  185  Mich.  123,  151 
NW  671;  Seneca  Co.  v.  Doss  (Okl.), 
158  P  575. 

[a]  Where  two  causes  of  action  are 
consolidated  the  court  of  appeals  will 
follow  the  theory  adopted  in  the  trial 
court.  Scrivner  v.  McClelland  (Okl.), 
168  P  415. 

415-91  Walshe  v.  Mfg.  Co.,  178  Ala. 
310,  59  8  630. 

415-92  Anderson  v.  Elee.  &  G.  Co., 
11  Ala.  App.  560,  66  S  925;  McGrew 
V.  Lamb,  60  Colo.  462,  154  P  91;  Mor- 
gan V.  Howell  (Fla.),  76  S  869;  Phifer 
V.  Abbott  (Fla.),  74  S  488;  Judaon 
Lumb.  Co.  V.  Patterson,  68  Fla.  100,  66 
S  727;  Crawford  v.  Carter,  146  Ga. 
526,  91  SE  780;  Bowen  v.  Bowen,  265 
111.  638,  107  NE  129;  Thorburn  v. 
Gates,  177  App.  Div.  474,  164  NYS  307; 
Birchfield  v.  Bourland  (Tex.  Civ.),  187 
SW  422. 

fa]  What  pleadings  considered. 
Where  an  order  appointing  a  receiver 
issues  after  answer  is  filed,  the  bill  and 
answer  will  be  considered  on  appeal, 
but  only  the  bill  will  be  considered 
■where  receiver  is  appointed  upon  bill 
alone.  Carrington  v.  Thomas  C.  Bass- 
hor  Co.,  121  Md.  71,  88  A  52. 

[b]  On  appeal  from  order  disposing 
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of  property,  the  previous  proceedings, ' 
and   sufficiency  of  findings   to   support 
interlocutory    judgment    held    review- 
able.    Eossi  li.  Caire,  174  Cal.  74,  161 
P  1161. 

415-95     Mercantile  Tr.  Co.  c.  Oil  Co., 
173  Cal.  487,  160  P  545. 
416-97     Carson  v.   Sleigh    (Ala.),   78 
S  229;    Clayton  v.  S.   (Ala.  App.),   78 
S  462;   Murphree   v.  Bk.    (Ala.   App.), 

77  S  934;  Bryan  v.  Hunnicutt  (Ala. 
App.),  76  S  471;  Black  v.  Ryan,  194 
Ala.  667,  69  S  633;  Pratville  Cotton 
Mills  Co.  V.  McKinney,  178  Ala.  554, 
59  S  498;  Gill  V.  So.  Pac.  Co.,  174 
Cal.  84,  161  P  1153;  In  re  Gamble's 
Est.,  166  Cal.  253,  135  P  970;  Western 
C.  L.  Co.  V.  Welch  (Cal.  App.),  183 
P  169;  Cal.  Cent.  C.  Co.  v.  Power 
Co.,  30  Cal.  App.  619,  159  P  209; 
Zollinger  v.  Valderin  (Colo.),  168  P 
1118;  Shad  V.  Smith  (Fla.),  76  S  897; 
Johns  V.  Bowden,  72  Fla.  530,  73  S 
603;  Terra  Ceia  Estates  v.  Taylor,  68 
Pla.  261,  67  S  169;  Handshaw  v.  Bran- 
nen,  18  Ga.  App.  126,  88  SE  909;  New 
York,  etc.  Co.  v.  Shields,  185  Ind.  704, 
112  NE  762;  Chastain  v.  Frost  (Ind. 
App.),  119  NE  1007;  Shay  f.  Goins 
(Ind.  App.),  119  NE  808;  Brock  v. 
Eudug-(Ind.  App.),  119  NE  491;  lu 
re  Keimenschneider  (la.),  164  NW  736; 
S.  V.  Bullock,  136  La.  167,  66  S  767; 
Sharpless  S.  Co.  v.  Brilhart,  129  Md. 
82,  98  A  484;  Albrecht  r.  S.,  132  Md. 
150,  103  A  443;  Farnum  v.  Ramsey, 
231  Mass.  286,  120  NE  841;  Gundlach 
V.  Park,  140  Minn.  78,  165  NW  969, 
167  NW  302;  Bk.  of  Hillsboro  v.  Bowen 
(Mo.  App.),  196  SW  1026;  McLaughlin 
Bros.  V.  Hilliard,  97  Neb.  326,  149 
NW  807;  Haight  v.  R.  Co.,  97  Neb. 
293,  149  NW  778;  Grossbard  v.  R.  Co., 

78  N.  H.  496,  102  A  534;  McDonald 
v.  Wells,  168  NYS  626;  Wilson  v. 
Polk,  175  N.  C.  490,  95  SE  849;  Bailey 
V.  Justice,  174  N.  C.  753,  94  SE  518; 
Sanders  v.  Sanders,  167  N.  C.  317,  83 
SE  489;  Beauchamp  v.  Assn.,  38  N.  D. 
483,  165  NW  545;  Primous  v.  Wertz 
(Okl.),  162  P  481;  Fones  v.  Murdock, 
80" Or.  340,  157  P  148;  Miller  v.  Fisher, 
77  Or.  532,  151  P  971;  Hill  v.  MoCrow, 
88  Or.  299,  170  P  306;  Smith  v.  S. 
(Tex.  Cr.),  198  SW  298:  San  Antonio 
&  A.  P.  R.  Co.  V.  Schwethelm  (Tex. 
Civ.),  186  SW  414;  Moyle  v.  McKean, 
49  Utah  93,  162  P  63;  West  v.  C. 
(Va.),  99  SE  654;  Thomas  v.  Graves, 
90  Vt.  312,  98  A  508;  Blodgett  ■».  Law- 


rence, 90  Vt.  269,  97  A  666;  S.  ■». 
Daugherty,  102  Wash.  501,  173  P  437; 
Johnson  v.  Bank,  163  Wis.  369,  1S8  NW 
59. 

[a]  Judgment  rendered  at  an  ad- 
journed term,  such  term  is  presumed  to 
have  been  necessary.  Haughton  i>. 
Order*  of  TJ.  C.  Travelers,  108  S.  C.  73, 
93  SE  393. 

[b]  No  presumption  where  testimony 
taken  before  a  commissioner  appointed 
by  the  court.  S.  v.  T.  J.  Mattox  Cigar 
&  Tobacco  Co.  (Ala.),  77  S  755. 

[c]  Error  presumed,  for  reception  of 
inadmissible  evidence.  Yarcho  v.  Ey. 
Co.  (la.),  168  NW  336. 

416-98  Jordan  v.  Walker  (Ala.),  77 
S  838;  Louisville  &  N.  R.  Co.  v.  Bou- 
chard, 190  Ala.  157,  67  S  265;  Thomp- 
son V.  Cole,  6  Ala.  App.  208,  60  S  556; 
Birch  V.  8.,  19  Ariz.  366,  171  P  135; 
Scott  V.  Park  Co.,  176  Cal.  680,  169  P 
379;  Kirtley  v.  Perham,  176  Cal.  333, 
168  P  351;  Gill  V.  So.  Pac.  Co.,  174 
Cal.  84,  161  P  1153;  Sledge  v.  Stolz 
(Cal.  App.),  182  P  340;  P.  v.  Taylor' 
(Cal.  App.),  173  P  391;  Colorado  Mid- 
land Ey.  Co.  V.  Edwards,  24  Colo.  App. 
3.50,  134  P  248;  Mitchell  v.  Mason,  65 
Fla.  208,  61  S  579;  Puckett  v.  John-; 
son,  147  Ga.  490,  94  SE  569;  P.  v. 
Donahoe,  279  111.  411,  117  NE  106; 
Maekey  v.  S.  (Ind.),  119  NE  711; 
Aufderheide  v.  Eohr  (Ind.),  118  NE 
823;  S.  V.  House  (Ind.),  118  NE  528; 
McCowen,  Probst,  Menaugh  Co.  v.  Short  ' 
(Tud.  App.),  119  NE  216;  Kaiser  v. 
Wittekindt,  62  Ind.  App.  171,  112  NE 
896;  American,  etc.  Co.  v.  Yonan,  59 
Ind.  App.  700,  109  NE  922;  Akron  ; 
Milling  Co.  v.  Leiter,  57  Ind.  App.  394, 
107  NE  99;  Johnson  v.  Bank,  57  Ind. 
App.  348,  107  NE  35;  In  re  Moors', 
113  Me.  195,  93  A  180;  Hix  v.  Giles, 
103  Me.  439,  69  A  692;  Loonie  v.  Wil- 
son .(Mass.),  124  NE  272;  Millen  v. 
Gulesian^  229  Mass.  27,  118  NE  267; 
Fall  River  v.  Pub.  S.  Cora.,  228  Mass. 
575,  117  NE  915;  Crane  Co.  v.  Pension, 
224  Mass.  135,  112  NE  654;  Hansen  v. 
E.  Co.,  222  Mass.  116,  109  NE  813; 
Hobson  V.  Lenox  (Mo.  App.),  201  SW 
964;  Walsh  v.  Citv  (lHo.  App.),  200 
SW  97;  Quelch  v.  Futch,  175  N.  C. 
694,  94  SE  713;  Bailey  v.  Justice,  174 
N.  C.  753,  94  SE  518;  Primous  v.  Wertz 
(Okl.),  162  P  481;  Allen  r.  Wildman, 
38  Okl.  652,  134  P  1102;  Blake  v.  S., 
14  Okl.  Cr.  532,  173  P  963;  Harris  ». 
S.,   14  Okl.   Cr.   489,   173  P  958;  Mor- 
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gan  V.  S.  (Tex.  Cr.),  201  SW  654;  Heg- 
man  v.  Roberts  (Tex.  Civ.),  201  SW 
268;  SchafE  v.  Eiha  (Tex.  Civ.),  201 
SW  210;  Crow  v.  Cattlemen's  Tr.  Co. 
(Tex.  Civ.),  198  SW  1047;  Moyle  v. 
McKean,  49  Utah  93,  162  P  63;  Mor- 
risette  v.  Cook  &  B.  Co.,  122  Va.  588, 
95  SE  449;  Witt  v.  Creasey,  117  Va. 
872,  86  SE  128;  Olive  Co.  v.  Meek,  91 
Wash.  169,  157  P  460. 

[a]  Rule  of  construction.  —  Doubtful 
recitals  in  the  record  are  construed 
most  strongly  against  the  objector. 
Birmingham  Ry.  L.  &  P.  Go.  v.  Gon- 
zalez, 183  Ala.  273,  61  S  80. 
417-1  P.  V.  Dillon,  266  111.  272,  107 
NE  583. 

[a]  Judge's  authority  to  hear  case. 
Where  the  record  does  not  show  Ihat 
the  acting  judge  was  called  to  preside 
at  the  trial  by  the  incumbent  judge 
and  in  his  stead,  the  appellate  court 
will  indulge  a  presumption  to  that  ef- 
fect. P.  V.  Dillon,  266  111.  272,  107  NE 
583. 

417-2  Singleton  v.  Jackson,  177  Ala. 
123,  59  S  45;  Richmond  v.  Miu.  Co.,  176 
Cal.  600,  169  P  356;  Terra  Ceia  Estates 
V.  Taylor,  68  Fla.  261,  67  S  169;  Rogers 
V.  S.  (Tex.  Cr.),  204  SW  222. 
417-3  H.  H.  Hitt  Lumb.  Co.  v.  Tur- 
ner, 187  Ala.  56,  65  S  807. 
[a]  Default  judgment,  etc.  MeCauley 
V.  Nat.  Bank  (Tex.  Civ.),  173  SW 
1000. 

418-10  Jackson  v.  Putnam,  180  Ala. 
39,  60  S  61;  Henderson  v.  Woolen 
Mills,  7  Ala.  App.  199,  60  S  965;  Konig 
V.  Ry.,  36  Nev.  181,  135  P  141. 
419-13  [aj  A  recital  of  a  continu- 
ance after  answer  asking  affirmative 
relief,  does  not  operate  as  an  appear- 
ance of  plaintiff,  when  no  notice  was 
given  plaintiff,  and  it  is  not  shown 
that  he  asked  for  the  continuance  or 
agreed  to  it.  Smith  v.  Carr  (Tex.  Civ.), 
173  SW  602. 

419-15  Hirsch  &  Spitz  Mfg.  Co.  v. 
Enterprise,  5  Ala.  App.  387,  59  S  315 
(plea  presumed  withdrawn) ;  Wood- 
men of  the  World  v.  Jones,  4  Ala.  App. 
668,  59  S  239  (replication  to  a  special 
plea  presumed  abandoned) ;  Terra  Ceia 
Est.  V.  Taylor,  68  Fla.  261,  67  S  169; 
Barnes  v.  Bradford  (la.),  165  NW 
306;  Cumberland  E.  Co.  v.  Gibson,  182 
Ky.  692,  207  SW  301;  Carter  Coal  Co. 
V.  Dozier,  179  Ky.  457,  200  SW  917; 
Nathan  v.  Cotton  Oil  Co.,  187  Mo. 
App.  560,  174  SW  126  (plea  to  the  jur- 


isdiction presumed  properly  sustained); 
Morris  v.  Sheridan,  86  Or.  224,  167  P 
593.  '  See  Western  Union  Tel.  Co.  v. 
Bowen   (Ala.  App.),  76  S  985. 

[a]  Manner  of  amendment. — Where 
the  record  fails  to  show  how  complaint 
was  amended  alfter  demurrer  sustained, 
it  will  be  presumed  that  the  amend- 
ment was  so  made  as  to  obviate  the 
objections  pointed  out  in-  the  demurrer. 
General  Ace.  Fire  &  Life  Co.  v.  Shields, 
3  Ala.  App.  214,  62  S  400. 

[b]  That  proof  will  be  as  broad  as  the 
pleading,  will  be  presumed  by  the  ap- 
pellate court  in  passing  upon  the  suffi- 
ciency of  the  pleading.  Studebaker 
Corp.  V.  Gollmar,  159  Wis.  336,  150 
NW  442. 

[c]  Truth  of  the  allegations  of  peti- 
tion will  be  presumed  when  the  case  is 
presented  to  the  appellate  court  as  if 
on  exceptions  of  no  cause  of  action. 
Boagni  v.  Schell,  136  La.  33,  66  S  387. 
419-16  Hull  &  Co.  V.  Lumb.  Co.,  17 
Ga.  App.  40,  86  SE  237. 

[aJ  Consent  to  extension  of  time  to 
file  pleadings  will  be  prdsumed.  Pat- 
terson V.  Lumber  Co.,  175  N.  C.  90,  94 
SE  692. 

420-18  Hanehey  u.  Brunson,  181 
Ala.  453,  61  S  258;  Patterson  v.  Lumb. 
Co.,  175  N.  C.  90,  94  SE  692;  Figueroa 
V.  Madero  (Tex.  Civ.),  201  SW  271; 
Sjong  V.  Fish  Co.,  78  Wash.  4,  138  P 
313;  Haynes  v.  Seattle,  87  Wash.  375, 
151  P  789. 

[a]  That  complaint  was  amended  (1; 
will  be  presumed  where  the  record 
shows  that  amendment  was  granted. 
Engen  v.  Olson,  22  Wyo.  522,  145  P  756. 
(2)  Amendments  will  not  be  regarded 
as  made  where  the  bill  of  exceptions 
does  not  present  any  evidence,  or  dis- 
close that  any  of  the  essential  facts 
were  established  by  evidence  received 
without  objection.  Manhattan  Co.  v. 
White,  48  Mont.  565,  140  P  90. 

[b]  Where  appellant's  attention  is  di- 
rected to  defects  in  their  statement  and 
they  do  not  seek  amendment  it  is  pre- 
sumed that  notice  of  appeal  would  not 
support  any  amendment.  Berke  v. 
County,  39  S.  D.  579,  165  NW  985. 
420-20  Vogler  v.  Manson  (Ala.),  76 
S  117;  Parsons  v.  Pub.  Co.,  181  Ala. 
439,  61  S  345;  Watts  v.  R.  Co.,  179 
Ala.  436,  60  S  861;  McGuffin  v.  Leuf- 
esty,  57  Ind.  App.  518,  107  NE  475. 
See  Spork  v.  Harvester  Co.,  58  Ind. 
App.  112,  J  07  NE  7W 
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420-21     In  re  Beclamation  Dist.,  22 

Cal.  App.  439,  134  P  726. 

420-22     Harris     Tr.     &    W.     Co.    v. 

Moore,  10  Ala.  App.  469,  .65  S  416; 
Morton  v.  Clark,  10  Ala.  App.  439,  65 
S  408.        \ 

421-28  GillD.  So.  Pae.  Co.,  174  Cal. 
84,  161  P  1153. 

421-29  Haight  v.  R.  Co.,  97  Neb. 
293,  149  NW  778;  Palamara  v.  Eys. 
Co.,  168  NY8  604. 

421-30  P.  1!.  Tanner  (Cal.  App.), 
171  P  439;  S.  v.  Little,  174  N.  C.  800, 
94  SE  1;  S.  V.  Little,  174  N.  C.  793, 
94  SE  97'. 

421-31  P.  V.  Pennington,  267  111.  45, 
107  NE  871;  S.  f.  Bullock,  136  La. 
167,  66  S  767;  Bondurant  v.  Brother- 
hood, etc.  (Mo.  App.),  199  SW  424; 
Stanton  v.  Grocer  Co.  (Mo.  App.),  198 
SW  461;  Palamara  v.  By.  Coi,  168  NYS 
604;  Folsom-Morris  C.  M.  Co.  v.  Dil- 
lon (Okl.),  162  P  696;  Homeland  Real- 
ty Co.  V.  Eobisou,  39  Okl.  591,  136 
P  585;  Branham  v.  Hallam  (Tex.  Civ.), 
191  SW  158;  Iowa  State  Sav.  Bank  v. 
Henry,  22  Wyo.  189,  136  P  863. 
[a]  Jury  presumed  to  have  heard  aU 
the  evidence  in  the  case.  Hendley  v.  S. 
(Ala.),  76  S  904. 

422-32  Catlett  v.  Shouse's  Exr.,  176 
Ky.  791,  197  SW  441. 
422-33  Thomas  v.  Long,  182  la.  859, 
166  NW  287;  Grossbard  v.  E.  Co.,  78 
N.  H.  496,  102  A  534. 
422-34  Hardamau  v.  S.  (Ala.  App.), 
78  S  324;  Atlantic  Coast  Line  E.  Co. 
V.  Kelly  (Ala.  App.),  77  S  972;  Mc- 
Caskey  Eegister  Co.  v.  Drug  Co.,  7  Ala. 
App.  309,  61  S  484;  Ingle  S.  Co.  v. 
Hunt,  130  Ark.  591,  197  SW  19;  Way- 
mire  V.  Co.,  176  Cal.  395,  168  P  563; 
Georgia  &  P.  E.  Co.  v.  Stapleton,  143 
Ga.  46,  84  SE  120;  Bricker  v.  Whisler 
(Ind.  App.),  117  NE  550;  Aufderheide 
V.  Howard  (Ind.  App.),  117  NE  212; 
Urdangen  v.  Fryer  (la.),  166  NW  693; 
Crofton  V.  E.  Co.,  177  Ky.  831,  198  SW 
229;  Taylor  v.  Townsend,  177  Ky.  804, 
198  SW  221;  Aud  v.  McAvoy,  177  Ky. 
380,  197  SW  824;  Myers  «,  Saltry,  163 
Ky.  481,  173  SW  1138;  Watkins  Med. 
Co.  V.  Stahl,  117  Me.  190,  103  A  70; 
Sylvester  v.  E.  Co.,  217  Mass.  148,  104 
NE  437;  Sweikhart  v.  Hanrahan,  184 
Mich.  201,  150  NW  833;  In  re  Lank- 
ford's  Est.,  272  Mo.  1,  197  SW  147; 
Barnett  v.  St.  Louis  (Mo.  App.),  198 
SW  452;  Shaul  v.  Mann,  102  Neb.  265. 
166   NW   619;    S.    v.   Small,   78   N.   H. 


625,  102  A  883;  Mundy  v.  Irwin,  20 
N.  M.  43,  145  P  1080;  Elliott  v.  E. 
Co.,  166  N.  C.  481,  82  SE  853;  Brown 
f.  S.  (Tex.  Cr.),  203  SW  898;  Pick- 
erell  v.  S.  (Tex.  Cr.),  198  SW  303; 
Smith  V.  S.  (Tex.  Cr.),  198  SW  298; 
Frick  17.  Giddings  (Tex.  Civ.),  197  SW 
330. 

fa]  Incompetent  evidence  not  consid- 
ered.— This  presumption  obtains  when 
there  is  sufficient  competent  evidence 
to  support  the  findings.  Mallow  v. 
Eaynes  (Tex.  Civ.),  188  SW  23. 
[b]  That  all  the  evidence  was  taken 
up  not  presumed.  Short  v.  Kidd  (Mo.), 
197  SW  64. 

422-35  In  re  Greenwood's  Estate 
(Colo.),  167  P  1179;  Adams  v.  Ey.  Co., 
142  Ga.  497,  83  SE  131;  Weil  v.  Ins. 
Co.,  264  111.  425,  106  NE  246;  Burnett 
V.  Trimmell,  103  Kan.  130,  173  P  6, 
LEA1918E,  1058;  Palomaki  v.  Laurell, 
86  Or.  491,  168  P  935;  Utah  State  B. 
&  L.  Assn.  V.  Perkins  (Utah),  173  P 
950. 

[a]  Excluded  witness. — Where-  the  re- 
call of  a  witness  is  refused,  it  will  be 
presumed  that  he  would,  if  allowed  to 
testify,  modify  his  former  testimony  ; 
as  claimed.  P.  v.  Eenwick,  31  Cal, 
App.  774,  161  P  1002;  Keller  v.  Cox 
(Ind.  App.),  118  NE  543. 

[b]  TJse  of  evidence,  etc. — Barnes  & 
Jessup  Co.  V.  Williams,  64  Fla.  190,  60 
S  787. 

[c]  Motion  to  strike  out  testimony, 
etc.  Eyerson  Grain  Co.  v.  Moyer,  9 
Ala.  App.  254,  63  S  13. 

[d]  Error  presumed  prejudicial,  when 
the  evidence  excluded  related  to  a 
material  issuable  fact  which  was  found 
against  appellant.  J.  P.  Smith  Shoe 
Po.  V.  Shoe  Co.  (Ind.  App.),  118  NE 
360. 

422-38  Cross  v.  Georgia  I.  &  C.  Co., 
250  Fed.  438,  162  CCA  508;  Davies  & 
Co.  V.  Porter,  248  Fed.  397,  160  CCA 
407;  Twin  Lakes  L.  &  W.  Co.  v.  Doh- 
ner,  242  Fed.  399,  155  CCA  175;  Pad- 
gett V.  Fertilizer  Co.,  11  Ala.  App. 
366,  66  S  866;  Prude  v.  Thompson 
(Ala.),  79  S  21;  Cooper  v.  Cooper 
(Ala.),  78  S  381;  Davis  v.  McCandless, 
130  Ark.  538,  198  SW  132;  Wolf  v. 
8.,  130  Ark.  591,  197  SW  682;  Sims 
V,  Loughridge,  123  Ark.  455,  185  SW 
777;  Clark  t.  Watkins  Medical  Co., 
115  Ark.  166,  171  SW  136;  Benton  c. 
Eobinson  (Ark.),  203  SW  1028;  Thomp- 
son V.  Buchanan,  134  Ark.  276,  203  SV? 
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1015;  Berri  v.  Bqgero,  168  Cal.  736, 
145  P  95;  P.  V.  Charlie,  34  Oal.  App. 
411,-167  P  703;  Kinard  v.  Kaelin,  22 
Cal.  App.  383,  134  P  370;  Adams  v. 
Co.,  147  Ga.  387,  94  SE  227;  Handshaw 
V.  Brannen,  18  Ga.  App.  126,  88  SE 
909;  Hurlbut  v.  Talbot,  273  111.  356, 
112  NE  897;  P.  v.  Niehoffi,  266  111.  103, 
107  NE  119;  Sanitary  Dist.  v.  Hun- 
ger, 264  111.  256,  106  NE  185;  Wright 
V.  Gloa,  264  111.  261,  106  NE  200;  J.  I. 
Case  Threshing  Mach.  Co.  v.  Hufford 
(Ind.  App.),  121  NE  2;  Thompson  v. 
Miller,  182  Ind.  545,  107  NE  74; 
Pappas  V.  Stathis  (la.),  174  NW  230; 
Taylor  v.  Townaend,  177  Ky.  804,  198 
SW  221;  Asher  v.  Coal  Co.,  177  Ky. 
774,  198  SW  205;  Moody  v.  Premd, 
177  Ky.  5,  197  SW  433;  Tracey  v.  Os- 
borne, 226  Mass.  25,  114  NE  959; 
Briggs  V.  Sanford,  219  Mass.  572,  107 
NE  436;  United  W.  B.  Assn.  v.  Ivy, 
112  Miss.  494,  73  S  564;  Belt  v.  R.  Co. 
(Mo.  App.),  190  SW  1002;  Nathan  v. 
Planters'  etc.   Co.,   187   Mo.  App.  560, 

174  SW  126;  Tyndall  v.  E.  Co.,  213 
N.  Y.  691,  107  NE  577;  Van  Sant  v. 
Perry,  174  NYS  658;  Davis  v.  R.  Co., 

175  N.  C.  648,  96  SE  41;  Turk  v.  Page 
(Okl.),  167  P  462;  Wagner  v.  Mfg. 
Co.,  244  Pa.  310,  91  A  353;  Osterling 
V.  Trust  Co.,  260  Pa.  64,  103  A  528; 
Sparks  v.  McCraw  (S.  C),  100  SE  161; 
Waterhouse  v.  Sterchi  Bros.  Purn.  Co., 
139  Tenn.  117,  201  SW  190;  Kelvin  L. 
&  S.  Co.  V.  Copper  S.  M.  Co.  (Tex. 
Civ.),  203  SW  68;  Bailey  v.  Burkitt 
(Tex.  Civ.),  201  SW  725;  Mother  Mary 
Angela  v.  Battle  (Tex.  Civ.),  198  SW 
1030;  Stegall  v.  S.  (Tex.  Cr.),  198  SW 
311;  Martin  v.  8.  (Tex.  Cr.),  198  SW 
149;  Joachim  v.  Hamilton  (Tex.  Civ.), 
186  SW  251;  Henriod  v.  Dev.  Co. 
(Utah),  173  P  134;  Willis  v.  Willis 
(Utah),  172  P  685;  Clark  v.  Fother- 
ingham,  100  Wash.  12,  170  P  323;  Cor- 
mier V.  Lumber  Co.,  98  Wash.  463,  167 
P  1105;  Lebovitz  v.  Cogswell,  83  Wash. 
174,  145  P  212. 

[a]  That  parol  evidence  sustained  the 
lessee's  claim  on  a  lease,  will  not  be 
presumed  where  the  lease  was  unambig- 
uous and  upheld  the  lessor's  conten- 
tion. Long  V.  Hammond,  168  Cal.  790, 
145  P  527. 

[b]  All  inferences  drawn  to  support 
verdict.  Czapinski  v.  Furnace  Co.,  158 
Wis.  635,  149  NW  477.  And  the  ap- 
pellate court  is  warranted  in  assum- 
ing any  possible  evidence  within  issues. 


Paul  V.  Barnbrook,  58  Ind.  App.  607, 
106  NE  425. 

[c]  Where  evidence  Is  conflicting. 
Virginia  Ry.  &  P.  Co.  v.  Boltz,  122  Va. 
649,  95  SE  467. 

[d]  It  must  be  sresumed  that  only 
competent  evidence  was  considered,  no 
attempt  being  made  to  separate  com- 
petent and  incompetent  testimony. 
Walker    v.  Henderson,   109   S.    C.   160, 

95  SE  337. 

423-39  Pulton  v.  Eggler  (Ala.),  76 
S  35;  Farmer  v.  Myers,  90  :^an.  532, 
135  P  668;  Sim  v.  Bishop,  177  Ky.  279, 

197  SW  625;  Gundlach  v.  Park,  140 
Minn.  78,  165  NW  969,  167  NW  302; 
Berke  v.  County,  39  S.  D.  579,  165 
NW  985;  Fehlhafer  v.  Eeiners,  37  S.  D. 
289,  157  NW  1068. 

423-40  Jones  v.  White,  189  Ala.  622, 
66  S  605;  Eeid  v.  McElderry,  188  Ala. 
150,  66  S  7;  s.  c,  10  Ala.  App.  472,  65 
S  421;  Sloss,  etc.  Co.  v.  Redd,  6  Ala. 
App.  404,  60  S  468;  Hunnicut  L.  Co. 
V.  E.  Co.,  2  Ala.  App.  436,  57  S  73; 
Lancaster  v.  Case,  130  Ark.  171,  197 
SW  24;  Barnett  Bros.  v.  Assur.  Co., 
126  Ark.  562,  191  SW  226;  London  v. 
McGehee  (Ark.),  191  SW  10;  P.  v.  Mun- 
day,  280  111.  32,  117  NE  286;  Dowdell 
V.  Grand  Lodge,  91  Kan.  128,  136  P 
920;    Crofton   v.   E.    Co.,   177   Ky.    831, 

198  SW  229;  Marks  v.  Brown,  138 
Minn.  405,  165  NW  265;  Samuel  v. 
Hunter's.  Exrx.,  122  Va.  636,  95  SE 
399. 

423-41  Waymire.  v.  Cal.  Trona  Co., 
176  Cal.  395,  168  P  563;  Eountree  v. 
Brown,  22  Ga.  App.  79,  95  SE  375; 
Dudley  v.  Isler,  21  Ga.  App.  615,  94  SE 
827. 

[a]  Refusal  to  award  nonsuit  will 
not  be  considered  on  appeal,  the  jury 
having  rendered  a  verdict  for  the  de- 
fendant. GrifSn  v.  Stewart  (Ga.  App.), 

96  SE   219. 

423-42  Black  v.  Iron  Co.  (Ala.),  80 
S  794;  Clark  v.  Medical  Co.,  115  Ark., 
166,  171  SW  136;  Bennett  v.  Patten 
(Ga.),  95  SB  690;  Goode  v.  Powell 
(Ga.  App.),  '95  SE  738;  Eountree  «. 
Brown,  22  Ga.  App.  79,  95  SE  375; 
Dudley  v.  Isler,  21  Ga.  App.  615,  94 
SE  827;  Grand  Lodge  C.  K.  P.  v.  Hor- 
ace (Tex.  Civ.).  191  SW  398;  Hanks 
V.  Oil  Co.  (Tex.  Civ.),  173  SW  635. 
[a]  Refusal  to  direct  verdict  is  never 
error.  Postal  Tel.  Cable  Co.  v.  Cotton 
Co.,  21  Ga.  App.  729,  94  SE  910;  Smith 
V.  Leverett   (Ga.  App.),  96  SE  8. 
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423-43  Myers  v.  Coal  Co.,  223  U.  S. 
184,  34  Sup.  Ct.  559,  68  L.  ed.  906; 
Heckert  v.  Tel.  Co.,  134  CCA  43,  218 
Fed.  29;  Hayes  v.  R.  Co.,  91  Conn.  301, 
99  A  694;  Dennis  v.  Griswold,  142  Ga. 
114,  82  SE  519;  Miehalek  v.  Modern 
Bro.,  179  la.  33,  161  NW  125;  Sawyer 
V.  Hawthorne,  167  la.  410,  149  NW 
512;  Watkins  Medical  Co.  v.  Stahl,  117 
Me.  190,  103  A  70;  Bouchles  v.  Tib- 
betts,  117  Me.  192,  103  A  71;  Walsh 
V.  Elev.  E.  Co.,  219  Mass.  515,  107  NE 
360;  Adams  c.  Elev.  E.  Co.,  219  Mass. 
515,  107 'ne  360;  Frankel  v.  Hudson, 
271  Mo.  495,  196  SW  1121;  Hiljiard  v. 
Noe  (Mo.  App.),  198  SW  435;  Hicks 
V.  Pack.  Co.,  184  Mo.  App.  672,  171  SW 
937;  Pickett  v.  Wren,  187  Mo.  App. 
83,  174  SW  156;  Hawkins  v.  St.  Louis 
&  ^.  F.  Co.,  189  Mo.  App.  201,  174  SW 
129;  Scott  V.  Smelt.  Co.,  187  Mo.  App. 
344,  173  SW  23;  McLaughlin  i;.  Bard- 
sen,  50  Mont.  177,  145  P  954;  Faber 
V.  New  York,  213  N.  Y.  411,  107  NE 
756;  Buckley  v.  E.  Co.,  212  N.  Y.  440, 
106  NE  121;  Griswold  v.  Singling,  165 
App.  Div.  737,  150  NYS  1022;  Drusky 
V.  Ey.  Co.,  164  App.  Div.  406,  149 
NYS  762;  Tolehinsky  v.  New  York 
(App.  Div.),  149  NYS  423;  McElear- 
ney  v.  Clover  Farms,  150  NYS  154; 
Moore  v.  Lumb.  Co.,  175  N.  C.  ,205,  95 
SE  175;  Lynch  v.  Dewey  Bros.,  175 
N.  C.  152,  95  SE  94;  Hall  v.  E.  Co., 
167  N.  C.  284,  83  SE  361;  Tyson  v.  E. 
Co.,  167  N.  C.  215,  83  SE  318;  Mc- 
Atee  V.  Mfg.  Co.,  166  N.  C.  448,  82  SE 
857;  Shepherd  v.  E.  Co.,  163  N.  C. 
518,  79  SE  968;  Locklear  v.  Savage, 
159  N.  C.  236,  74  SE  347;  Cotton  v. 
E.  Co.,  149  N.  C.  227,  62  SE  1093; 
Jones  V.  State  Bank,  39  Okl.  393,  135 
P  373;  State  Bank  v.  Bridges,  39  Okl. 
355,  135  P  378;  Caraduc  v.  Schanen- 
Blair  Co.,  66  Or.  310,  133  P  636;  Clink- 
scales  V.  Granite  Co.,  38  S.  D.  205,  160 
N  \V  843 ;  Hutchison  v.  E.  Co.,  109  S.  C. 
90,  95  SE  181;  Hanks  v.  Oil  Co.  (Tex. 
Civ.),  173  SW  635;  Dawson  v.  King 
(Tex.  Civ.),  171  SW  257;  Eyder  i;. 
Block  Co.,  91  Vt.  158,  99  A  733. 

[a]  In  reviewing  a  dismissal  of  the 
complaint  the  only  question  is  whether 
the  court  by  the  exclusion  of  evidence 
prevented  plaintiff  from  proving  his 
case.  Glassman  v.  Eubin  Bros.,  150 
NYS  637. 

[b]  Evidence  must  be  presented  to 
appellate  court,  otherwise  judgment  of 
nonsuit  will  be  affirmed.     St.  Paul  F. 


&  M.  Ins.  Co.  V.  Jfckson  (Ga.  App.), 
95  SE  717. 

424-44  Lake  Shore  Electric  Ey.  Co. 
1-.  Kurtz,  133  CCA  521,  218  Fed.  165; 
Trundle  v.  Beggs  &  Co.,  181  App.  Div, 
314,  168  NYS  785. 

[a]  Where  evidence  Is  conflicting  and 
is  subject  to  more  than  one  reasonable 
inference,  it  is  error  to  direct  a  ver- 
dict. Oliver  v.  McWhirter  (S.  C),  96 
SE  140. 

424-45  [a]  Truth  of  evidence  is 
presumed  in  reviewing  the  overruling 
of  a  demurrer  to  the  evidence.  Gillog- 
ly  V.  Dunham,  187  Mo.  App.  551,  174 
SW  118;  Barrett  v.  Delano,  187  Mo. 
App.  501,  174  SW  181;  Brown  v.  E. 
Co.,  187  Mo.  App.  104,  173  SW  73. 
424-46  Cincinnati,  etc.  E.  Co.  v. 
Hall,  243  Fed.  76,  155  CCA  606;  Cen- 
tral of  Georgia  E.  Co.  v.  Courson,  186 
Ala.  155,  65  S  179  (no  presumption 
that  instruction  was  not  requested  at 
proper  time);  Southern  E.  Co.  v.  Ma- 
lone  (Ala.  App.),  78  S  408;  Johnston 
Bros.  Co.  V.  Washburn  (AJa.  App.),  77 

5  461;  Thompson  v.  Wilhite,  131  Ark. 
77,  198  SW  271;  Crigler  v.  Sloss,  124 
Ark.  599,  186  SW  86;  Massey  v.  South- 
ern Land  Co.,  ,117  Alrk.  655,  174  SW 
531;  Gee  v.  C,  178  Ky.  666,  199  SW 
1051;  Isou's  Admr.  v.  Cornett,  177 
Ky.  514,  197  SW  1060;  Aud  v.  McAvoy, 
177  Ky.  380^  197  SW  824;  Archibald 
V.  Ins.  Co.,  117  Me.  205,  103  A  162; 
Morse  Co.  v.  Barnes,  117  Me.  569,  104 
A  625;  Pile  v.  Bank,  187  Mo.  App.  61, 
173  SW  50;  Winborne  Guano  Co.  v. 
Merc.  Co.,  168  N.  C.  223,  84  SE  272; 
Burns  v.  Burns.  175  N.  C.  447,  95  SE 
899;  Norman  v.  Lambert  (Okl.),  167 
P  213;  West  V.  Hedges,  88  Or.  158, 
171  P  766:  Webb  v.  Cook  (S.  C),  MB 
SE  290;  Bordwell  v.  Mission  Hill  Tp. 
(S.  D.)  166  NW  229;  Cameron  v.  Jos- 
lyn,  88  Vt.  86,  90  A  793. 

[a]  Separate  exceptions  to  the  instruc- 
tions are  presumed.  Birmingham  Ey., 
L.  &  P.  Co.  V.  Leach,  5  Ala.  App.  546, 
59  S  368. 

424-47  Johnston  Bros.  Co.  v.  Wash- 
burn (Ala.  App.),  77  S  461;  Middle- 
brooks  V.  Sanders,  180  Ala.  407,  61  S 
898;  Wersich  v.  Phelps,  186  Ind.  290, 
116  NE  49;  Thompson  v.  Miller,  182 
Ind.  545,  107  NE  74:  Cleveland,  C.  C. 

6  St.  L.  E.  Co.  V.  Hayes  (Ind.),  104 
NE  581;  McQlone  v.  Hauger,  56  Ind. 
App.  243,  104  NE  116;  Woods  v. 
Service  Co.,  174  N.  C.  697,  94  SE  459; 
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Eiley  v.  Stone,  174  N.  C.  588,  94  SE 
434;  Lusk  v.  Phelps  (Okl.),  173  P  371; 
Cilley  V.  Bacon,  88  Vt.  496,  93  A  261. 
424-48  Choctaw  Bk.  v.  Gewin  (Ala. 
App.),  78  8  96;  Bridgeforth  v.  8. 
(Ala.  App.),  77  8  77;  Southern  E.  Co. 
V.  Wyley  (Ala.),  75  8  326;  Handley 
v.  SchafEer,  177  Ala.  636,  59  8  286; 
Edmonds  v.  Wileox  (Cal.),  172  P  1101; 
Fairbanks  v.  Warrum,  56  Ind.  App.  337, 
104  NE  983;  Crofton  v.  K.  Co.,  177  Ky. 
831,  198  SW  229;  Staples  v.  Emery, 
116  Me.  506,  101  A  721;  Gordon' i;. 
First  Universalist  Soc,  217  Mass.  30, 
104  NE  448;  Eaiha  v.  Fuel  Co.,  77  Or. 
275,  143  P  892,  149  P  940,  151  P  471; 
Weller  v.  Davis.  245  Pa.  280,  91  A  664; 
Matheson  v.  Live  Stock  Co.  (Tex.  Civ.), 
198  SW  641. 

425-49  Alexander  v.  Smith,  180  Ala. 
541,  61  S  68;  Greenville  S.  &  G.  Co. 
V.  Chaney,  129  Ark.  95  195  SW  13; 
Winborne  Guano  Co.  v.  Merc.  Co.,  168 
N.  C.  223,  84  SE  272;  Hornthal  v.  E. 
Co.,  167  N.  C.  627,  82  SE  830;  Dee 
V.  E.  Co.,  50  Utah  167,  167  P  246;  Allen 
■V.  Bank,  76  Wash.  51,  135  P  621.  See 
Sappington  v.  Eimes,  21  Ga.  App.  810, 
95  SE  316. 

[a]  That  a  certain  charge  was  given 
will  not  be  presumed  where  the  record 
merely  shows  that  it  was  requested  and 
does  not  show  that  it  was  given.  White 
Sewing  Mach.  Co.  v.  Sneed  (Tex.  Civ.), 
174  8W  950. 

425-50  Cole  v.  E.  Co.  (Ala.),  77  S 
719;  Hall  V.  Gordon,  189  Ala.  301,  66 
S  493;  Thompson  v.  Sides,  130  Ark. 
592,  197  SW  700;  Dixon  v.  Bartlett, 
176  Cal.  572,  169  P  236;  Klumpke  v. 
All  Persons,  176  Cal.  300,  168  P  366; 
Curtin  v.  Dev.  Co.,  35  Cal.  App.  1,  168 
P  1157;  Bunn  v.  E.  Co.,  18  Ga.  App. 
66,  88  SE  798;  Black'  v.  Electric  Co., 
280  111.  263,  117  NE  411;  Bowman  v. 
Linn,  279  111.  397,  117  NE  61;  Erik- 
son  V.  Ward,  266  111.  259,  107  NE  593; 
Illinois  Car  &  Mfg.  Co.  v.  Brown  (Ind. 
App.),  116  NE  4;  Wabash  E.  Co.  v.  Mc- 
Doniels,  183  Ind.  104,  107  NE  291; 
Independent  5  and  10  Cent  Stores  v. 
Earles,  57  Ind.  App.  241,  106  NE  730; 
Luther  r.  Ullritch,  182  la.  745,  166 
NW  85;  McCord  v.  Mitchell,  182  la. 
196,  165  NW  453;  George  Washington 
L.  Ins.  Co.  V.  Norcross,  177  Ky.  659, 
197  SW  1068,  198  SW  1156;  McCann 
V.  Twitchell,  116  Me.  490,  102  A  740; 
Carr  v.  Inhabitants  of  Town,  229  Mass. 
304,  118  NE  525;  Scott  v.  Zinc,  L.  & 


S.  Co.,  187  Mo.  App.  344,  173  SW 
23;  Mauder  v.  S.,  97  Neb.  380,  149  NW 
800;  Langdon  v.  Withnell,  97  Neb.  335, 
149  NW  781;  Steinmeyer  v.  Cheese  Co., 
91  N.  J.  L.  351,  102  A  150;  Donnelly 
«.  Electric  Co.,  258  Pa.  580,  102  A  219; 
Maurer  v.  Eogers,  250  Pa.  447,  95  A 
593;  E.  I.  M.  I.  Wks.  v.  Lock  Co. 
(E.  I.),  103  A  1036;  Stegall  v.  8.  (Tex. 
Cr.),  198  SW  311;  Dunnagan  v.  Devel- 
opment Co.  (Tex.  Civ.),  198  8W  357; 
Liverpool,  etc.  Ins.  Co.  v.  Jones  (Tex. 
Civ.),  197  SW  736;  Gulf,  C.  &  8.  P. 
E.  Co.  V.  Cooper  (Tex.  Civ.),  191  SW 
579;  Thiry  v.  Glass  Co.,  81  W.  Va.  39, 
93  8E  958,  LEA1918B,  1048;  Hutchin- 
son V.  Oshkosh,  159  Wis.  141,  149  NW 
711;  Czapinski  v.  Furnace  Co.,  158 
Wis.  635,  149  NW  477. 
[a]  Truth  of  defendant's  evidence 
will  be  presum"Bd  where  the  jury  found 
for  him.  O'Donnell  v.  Johnson,  36  E. 
I.  308,  90  A  165. 

425-51  International  A.  Corp.  v. 
Ey.  Co.,  188  Ala.  354,  66  8  14;  Birm- 
ingham Ey.  L.  &  P.  Co.  V.  Mayo,  181 
Ala.  525,  61  S  289;  8t.  Louis,  I.  M. 
&  S.  Ey.  Co.  V.  Elrod,  116  Ark.  514,  173 
SW  836;  Albrook  v.  Tel.  Co.,  169  la. 
412,  150  NW  75;  Archibald  v.  Ins.  Co., 
117  Me.  205,  103  A  162;  McCann  v. 
Twitchell,  116  Me.  490,  102  A  740; 
Prediger  v.  Traction  Co.,  97  Neb.  315, 
149  NW  775;  Haight  v.  E.  Co.,  97  Neb. 
293,  149  NW  778;  Eoberts  v.  Power 
Co.,  78  N.  H.  491,  102  A  537;  Patter- 
son V.  Lumb.  Co.,  175  N.  C.  90,  94  SE 
692;  Terrell  v.  8.  (Tex.  Cr.),  197  SW 
1107;  Glens  Falls  Ins.  Co.  v.  Melott 
(Tex.  Civ.),  174  SW  700;  Curkeet  v. 
School  Dist.,  159  Wis.  149,  149  NW 
708. 

[a]  Special  findings.  —  When  a  jury 
makes  a  special  finding  it  will  be  pre- 
sumed that  it  awarded  damages  in  ac- 
cordance therewith,  and  that  they 
would  be  excessive  with  the  special 
finding  eliminated.  Davidson  v.  E.  I. 
Co.  (E.  L),  100  A  887. 
426-52  Tatum  Bros.  E.  E.  &  I.  Co. 
V.  Shenk,  246  Fed.  684,  158  CCA  640; 
Howze  V.  Powers  (Ala.  App.),  77  S 
985;  Swindall  v.  Ford,  184  Ala.  137, 
63  S  661;  Eeid  v.  McElderry,  10  Ala. 
App.  472,  65  S  421;  Hagin  v.  Shoef, 
9  Ala.  App.  300,  63  8  764;  Wooster 
V.  Seorse,  16  Ariz.  11,  140  P  819;  Coats 
V.  Gin  Co.,  131  Ark  593,  199  8W  911; 
Smith  V.  Minter,  120  Ark.  2.56,  179  SW 
341;  Phfllips  V.  Jokische,  117  Ark.  221, 
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174  SW  520;  Skinkle  v.  Bank  (Gal. 
App.),  171  P  967;  B.  Clemens  Horst 
Co.  V.  New  Blue  P.  M.  Co.,  177  Cal, 
631,  171  P  417;  Koyer  v.  Kelly,  174  Cal. 
70,  161  P  1148;  Montgomery  &  M. 
Lumb.  Co.  V.  E.  Co.,  32  Cal.  App.  32, 
161  P  1171;  Mankins  v.  Syndicate,  28 
Cal.  App.  285,  152  P  313;  Pavlovich  v. 
Pavlovich,  22  Cal.  App.  500,  135  P 
303;  Eckert  v.  Levinson,  91  Conn.  338, 
99  A  699;  Livingston  v.  Wynne,  147 
Ga.  307,  93  SE  877;  Modern  Woodmen 
17.  Loveland,  56  Ind.  App.  569,  104  NE 
518;  Barter  v.  Barter,  181  la.  1181, 
165  NW  315;  Sheat  v.  Lusk,  98  Kan. 
614,  159  P  407,  LEA  1916F,  1021;  Ad- 
kina  v.  Bently,  177  Ky.  616,  197  SW 
1086;  Wilmer  v.  Eidgely,  131  Md.  501, 
102  A  745;  Tracey  v.  Osborne,  226 
Mass.  25,  114  NE  959;  Smith  v.  Smith, 
222  Mass.  102,  109  NE  830;  Briggs  v. 
Sanford,  219  Mass.  572,  107  NE  436; 
Young  V.  Duncan,  218  Mass.  346,  106 
NE  1;  Loveland  v.  Bump,  198  Mich. 
564,  165  NW  855;  Gundlach  v.  Park, 
140  Minn.  78,  165  NW  969,  167  NW 
302;  Coombs  v.  Lumber  Co.  (Mo.),  197 
SW  342;  Green  v.  Whaley,  271  Mo. 
636,  197  SW  355;  Sheppard  v.  Enright 
(Mo.),   188   SW   186;   Briggs  v.   Kemp, 

102  Neb.  354,  167  NW  212;  Shaul  v. 
Mann,  102  Neb.  265,  166  NW  619; 
Deck  V.  Bell,  90  N.  J.  L.  96,  102  A 
829;  Tyndall  v.  E.  Co.,  213  N.  Y.  691, 
107  NE  577;  People  v.  Lumb.  Co.,  213 
N.  Y.  226,  107  NE  495;  Sanders  v. 
Sanders,  167  N.  C.  317,  83  SE  489; 
Grove  v.  Baker,  174  N.  C.  745,  94  SE 
528;  Border  v.  Dearmon,  51  Okl.  405, 
151  P  1183;  MeChesney  v.  Smith,  105 
S.  C.  171,  89  SE  639;  Eudolph  K.  Ben- 
nett ('S.  D.),  168  NW  753;  Anderson  v. 
Bruflat  (S.  D.),  167  NW  397;  Frick  v. 
Giddings  (Tex.  Civ.),  197  SW  330; 
Babcoek  v.  Glover  (Tex.  Civ.),  174  SW 
710;  Thornton  v.  Wear  (Tex.  Civ.),  202 
S^  1038;  Brown  v.  Bank  (Tex.  Civ.), 
199  SW  895;  McBride  v.  McNall   (Vt.), 

103  A  1022;  O'Brien  v.  Industrial  1. 
Dept.,  100  Wash.  674,  171  P  1018;  Clark 
V.  Fotheringham,  100  Wash.  12,  170  P 
323. 

[a]  The  truth  of  the  court's  findings 
will  be  presumed.  Mower  v.  Shannon, 
178   Ala.   469,   59   S   568. 

[b]  Evidence  on  one  issue  alone,  when 
that  issue  is  subordinate  to  the  main 
issue,  robs  this  presumption  of  its  vir- 
tue. Van  Heuvel  r.  Long  (Ala.),  75  S 
339. 


[cj  No  presumption  where  there  wa» 
no  testimony  taken  orally  in  court. 
Blair  r.  Jones  (Ala.),  78  S  69. 
426-53  Schlank  v.  Smith,  246  Fed. 
686,  158  CCA  642;  Curtin  v.  Black  Oak 
Dev.  Co.,  35  Cal.  App.  1,  168  P  1157; 
Waterman  v.  Moody  (Vt.),  103  A  325; 
Phelps  V.  Monroe,  166  Wis.  315,  165 
NW  471. 

426-54  Planters'  C.  &  G.  Co.  v.  Ins. 
Co.,  132  Ark.  30,  200  SW  147;  Holman 
f.  Clark,  272  Mo.  266,  198  SW  868; 
Dover  Lumber  Co.  v.  Whitcomb,  54 
Mont.  141,  168  P  947;  Briggs  v.  Kemp, 
102  Neb.  354,  167  NW  212;  Crinkley 
V.  Eogers,  100  Neb.  647,  160  NW  974; 
Turk  V.  Page  (Okl.),  167  P  462;  Gulf, 
C.  &  S.  F.  E.  Co.  V.  Moore  (Tex.  Civ.), 
188  SW  24;  United  States  F.  &  6. 
Co.  V.  Hall  (Tex.  Civ.),  173  SW  892; 
Todd  V.  E.  Co.  (Tex.  Civ.),  173  SW 
617  (presumption  that  conclusions  of 
fact  a,nd  law  were  filed  pursuant  to 
request) ;  Langton  L.  &  C.  Co.  v.  Peery, 
48  Utah  112,  159  P  49. 

[a]  That  judge  was  not  influenced  by 
evidence  erroneously  admitted  will  not 
be  presumed.  Blair  v.  E.  Co.,  162  Ky. 
833,  173  SW  162. 

[b]  Filing  conclusions  of  law. — ^In  ab- 
sence of  showing  in  record  the  presump- 
tion will  be  indulged  that  the  conclu- 
sions of  fact  and  law  were  filed  by  re- 
quest. Todd  V.  E.  Co.  (Tex.  Civ.),  173 
SW  617;  Riggins  v.  Trickey.  46  Tex. 
Civ.  569,  102  SW  918. 

426-55  [a]  Prejudicial  remarks  of 
juror. — Eemarks  of  juror  during  delib- 
eration that  the  defeated  party  was 
"the  meanest  man  that  ever  lived," 
etc.,  were  presumptively  prejudicial, 
necessitating  a  new  trial,  especially 
when  damages  awarded  were  excessive. 
Jolly  V.  Doolittle,  169  la.  658,  149  NW 
893. 

426-56  Bossert  v.  Pac.  Co.,  172  Cal. 
504,  157  P  597;  St.  Joseph  &  G.  L.  E. 
Co.  f.  E.  Co.,  180  la.  1292,  162  NW  812; 
Keefe  v.  Sullivan  County  R.  E.,  78 
N.  H.  139,  97  A  565. 
426-58  Westermann  Co.  v.  Dispatch 
Ptg.  Co.,  233  Fed.  609,  147  CCA  417; 
Adams  Hdw.  Co.  v.  Wimbish  (Ala.), 
78  S  902;  Cooper  v.  Cooper  (Ala.),  78 
S  381;  Gamble  v.  Andrews,  187  Ala. 
302,  65  S  525;  Smith  v.  Allen,  9  Ala. 
App.  371,  63  8  770;  Lefker  v.  Harner, 
123  Ark.  575,  186  SW  75  LRA1916F, 
281;  Maloney  r.  Jones-Wise  Com.  Co., 
117  Ark.  180,  174  SW  239;  Perkins  C. 
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Edinburg  (Cal.  App.),  171  P  971;  Dee 
V.  Dee,  34  Cal.  App.  658,  168  P  588; 
Haddock  v.  Knapp,  171  Cal.  59,  151  P 
lUO;  Long  v.  Hammond,  168  Cal.  790, 
145  P  527;  Watson  v.  Lawson,  166  Cal. 
235,  135  P  961;  Kirkland  v.  Tampa 
(Fla.),  78  S  17;  Hagen  P.  Co.  v.  Pub. 
Co.,  269  111.  535,  109  NE  979;  Woods 
V.  Independent  School  Dist.  (la.),  169 
NW  108;  Polk  &  Co.  v.  Johnson  (la.), 
165  NW  185;  Northrup  Nat.  Bk.  v.  Bk., 
98  Kan.  563,  159  P  403;  Pac.  Mut. 
L.  Ins.  Co.  V.  Taylor,  166  Ky.  323,  179 
SW  199;  Myers  v.  Saltry,  163  Ky.  481, 
173  SW  1138;  Boyd  v.  Bradley,  134 
La.  223,  63  8  883;  Shreveport  v.  Ma- 
roun,  134  La.  148,  63  S  857;  Gundlach 
V.  Park,  140  Minn.  78,  165  NW  969,  167 
NW  302;  Wakefield  v.  Wakefield,  97 
Neb.  652,  150  NW  1001;  Simon  v. 
Etgen,  213  N.  T.  589,  107  NE  1066;  S. 
V.  Connelly,  34  S.  D.  520,  149  NW  360; 
Kan.  City  M.  &  O.  E.  Co.  v.  Pinke 
(Tex.  Civ.),  190  SW  1143;  Pitt  v.  Gil- 
bert (Tex.  Civ.),  190  SW  1157;  Craig 
V.  E.  Co.  (Tex.  Civ.),  185  SW  944; 
Madden  v.  Shane  (Tex.  Civ.),  185  SW 
908;  Wells  Eargo  &  Co.  Express  v. 
Keeler  (Tex.  Civ.),  173  SW  926;  Bas- 
trop &  Austin  Bayou  Eice  Growers 
Assn.  V.  Cochran  (Tex.  Civ.),  171  SW 
294;  Hulse  v.  Swicegood,  49  Utah  89, 
162  P  89;  Bennington  County  v.  Man- 
chester, 87  Vt.  555,  90  A  502;  Clark  v. 
Clark,  92  Wash.  450,  159  P  702. 

[a]  That  statutes  of  another  state 
were  in  evidence  cannot  be  presumed 
in  support  of  the  judgment  where  the 
bill  of  exceptions  recited  that  it  con- 
tained all  the  evidence  at  the  trial. 
Weil  V.  Ins.  Co.,  264  111.  425,  106  NE 
246. 

[b]  Belief  granted,  by  chancellor. 
Mountein  v.  King  (Pla.),  77  S  630. 

[c]  No  such  presumption  where  de- 
cree is  made  by  circuit  court  judge,  on 
findings  of  fact  by  chancellor.  Man- 
churia S.  S.  Co.  V.  Donald  &  Co.  (Ala.), 
77  S  12. 

426-59  In  re  Erancisco,  245  Fed. 
216;  Prudential  Savings  Bank  v.  Loon- 
ey,  187  Ala.  19,  65  S  770;  Hutson  v. 
E.  Co.,  186  Ala.  436,  65  S  62;  Potter 
V.  Tucker,  11  Ala.  App.  466,  66  S  922; 
P.  V.  Pennington,  267  111.  45,  107  NE 
871;  Bonardo  v.  P.,  182  111.  411,  55  NE 
519;  Johnson  v.  State  Bank,  57  Ind. 
App.  348,  107  NE  35;  Christensen  v. 
Esbeck,  167  la.  130,  149  NW  76;  P.  v. 
Lumb.  Co.,  213  N.  Y.  61,  106  NE  927; 


First  St.  Bk.  v.  Cooper  (Tex.  Civ.),  179 
SW  295;  Babcock  v.  Glover  (Tex. 
Civ.),  174  SW  710;  First  State  Bank 
V.  Jones  (Tex.  Civ.),  171  SW  1057; 
Eseamilla  v.  Pingree,  44  Utah  421,  141 
P  103. 

[a]  All  Inferences  necessary  to  sup- 
port the  decree  will  be  presumed  to 
have  been  made  by  the  trial  judge. 
Bennington  County  v.  Manchester,  87 
Vt.  555,  90  A  502. 

427-60  Chicago,  M.  &  St.  P.  Ey.  Co. 
V.  Chamberlain  (CCA),  253  Fed.  429; 
Mallory  S.  S.  Co.  v.  Druhan  (Ala. 
App.),  78  S  636;  Atlantic  Coast  Line 
R.  Co.  c.  Jones,  9  Ala.  App.  499,  63 
S  693;  Shilling  v.  Dodge,  22  Cal.  App. 
517,  135  P  299;  McCoy  v.  S.  (Fla.),  78 
S  168;  Gofe  V.  S.  (Pla.),  77  S  877; 
Duncan  v.  Shackelford  (Ga.  App.),  95 
SE  760;  Busalt  v.  Doidge,  91  Kan.  37, 
136  P  904;  Crofton  v.  E.  Co.,  177  Ky. 
831,  198  SW  229;  Kaliamotes  v.  Ward- 
well,  112  Me.  557,  91  A  433;  Coolidge 
V.  Smith,  112  Me.  656,  91  A  433; 
Gleason  v.  Stone,  200  Mich.  187,  166 
NW  861;  King  v.  Mann  (Mo.  App.), 
199  SW  705;  Southard  v.  Dudley  (Mo. 
App.),  199  SW  593;  Horsky  v.  Mo- 
Kennan,  53  Mont.  50,  162  P  376;  Blaney 
V.  E.  I.  Co.  (E.  L),  103  A  700;  Heath- 
cote  V.  Barbour,  36  E.  I.  453,  90  A 
803;  Clinkscales  v.  Granite  Co.,  38  S.  D. 
205,  160  NW  843;  Keith  v.  Cottam 
(S.  D.),  166  NW  235;  Gamble  v.  Keyes, 
39  S.  D.  592,  166  NW  134;  Berke  v. 
County,  39  S.  D.  579,  165  NW  985; 
Martin  v.  S.  (Tex.  Cr.),  198  SW  149; 
Berry  v.  S.  (Tex.  Cr.),  203  SW  901. 
See  Powell  v.  Folmar  (Ala.),  78  S  47; 
Eikard  v.  S.  (Ala.  App.),  78  S  317. 
[aj  Different  judges. — This  presump- 
tion does  not  exist  where  the  judge 
who  passed  upon  the  inotion  for  a  new 
trial  is  other  than  the  one  who  presided 
at  the  trial.  Gibson  v.  Bank,  49  Mont. 
60,  140  P  76. 

427-62  Ingalls  v.  Smith,  93  Kan. 
814,  145  P  846;  O'Hanlon  v.  Euby 
Gulch  M.  Co.,  48  Mont.  65,  135  P  913. 
[a]  An  order  general  in  terms  will  be 
presumed  to  have  been  granted  for  in- 
sufficiency of  evidence.  Waltz  v.  Sil- 
veira,  25  Cal.  App.  717,  145  P  169. 
427-63  Berke  v.  County,  39  S.  D. 
679,  165  NW  985. 

427-64  Berri  v.  Eogero,  168  Cal.  736, 
145  P  95;  Da  vies  v.  McKillip,  39  S.  D. 
544,  165  NW  380;  Va.  E.  &  P.  Co.  v. 
Boltz,  122  Va.  649,  95  SE  467. 
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[a]     Vacated  on  discretionary  grounds. 

There  is  no  presumption  that  an  order 
vacating  a  default  judgment  was  made 
on  discretionary  grounds  where  there 
is  no  showing  of  excusable  neglect  and 
no  meritorious  defense.  Beller  v.  he 
Boeuf,  50  Mont.  192,  145  P  945. 
428-66    Morgan  Const.  Co.  v.  Dulin, 

184  Ind.  652,  109  NE  960. 

428-69  BruDson  v.  Teague,  123  Ark. 
594,  186  SW  78;  Morgan  Const.  Co.  v. 
Dulin,  184  Ind.  652,  109  NE  960;  Lee 
V.  Ireland  (Mo.  App.),  185  SW  1173; 
Jolley  v.  Brown  (Tex.  Civ.),  191  SW 
177;  Streetman  v.  Lasater  (Tex.  Civ.), 

185  SW  930. 

[a]  Settlement  of  bill  of  exceptions. 
It  will  be  presumed  that  the  bill  of  ex- 
ceptions was  prepared  and  settled  in 
time.  Hughes  Mfg.  &  Lumb.  Co.  v. 
Elliott,  167  Cal.  494,  140  P  17. 
428-70  Shull  v.  McCrum,  179  la. 
1232,  162  NW  759. 

[a]  Amendment  presumed. — Where  an 
amendment  is  authorized,  the  appellate 
court  may  consider  it  as  made  and  ren- 
der its  decision  forthwith.  Eunyan  v. 
Herrod  (Okl.),  162  P  196. 
429-72  Illinois  Central  E.  Co.  v. 
Eobison,  189  Ala.  523,  66  S  519;  Jones 
V.  Kingman,  101  Kan.  625,  168  P  1099; 
Equitable  L.  A.  Soc.  v.  Bk.  (Mo.),  197 
SW  115;  Tilghman  v.  E.  Co.,  167  N.  C. 
163,  83  SE  315,  1090;  McCoy  v.  Davis, 
38  N.  D.  328,  164  NW  951;  Lee  v. 
Zielinski  (Tex.  Civ.'),  197  SW  327. 
429-73  Denson  v.  Alabama  F.  &  I. 
Co.  (Ala.),  73  S  525;  Eealty  B.  &  P. 
Co.  V.  Land  Co.,  171  Cal.  238,  152  P 
433;  Jasper  v.  Bicknell,  62  Colo.  318, 
162  P  144;  Gillispie  v.  Darroch,  57  Ind. 
App.  482,  107  NE  475;  Gripp  v.  Pour 
Appointments,  179  la.  678,  161  NW 
668;  Gile  V.  Lasselle,  89  Or.  107,  171 
P  741;  Amussen  v.  Hansen  (Utah),  173 
P  127. 

429-74  Harris  v.  Byrd  (Ala.),  79  S 
472;  Jackson  Lumb.  Co.  v.  Courcey,  9 
Ala.  App.  488,  63  S  749;  Nimnich  v. 
Bank,  132  Ark.  617,  200  SW  992; 
Wiley  V.  Young  (Cal.),  174  P  316; 
Asebez  v.  Bliss  (Cal.),  172  P  595; 
Pennsylvania  Co.  v.  Stalker  (Ind. 
App.),  119  NE  163;  Garren  v.  Ottumwa 
Gas  Co.  (la.),  170  NW  428;  Craig  v. 
Craig's  Est.,  167  la.  340,  149  NW  454 
(where  appellee  did  not  appeal) ;  John- 
son V.  C,  179  Ky.  40,  200  SW  35; 
Brann  v.  Leavitt,  117  Me.  144,  103  A 
12;   Moyer  v.  E.  Co.    (Mo.),   198   SW 


839;  S.  V.  Starr,  24  N.  M.  180,  173' 
P  674;  Grant  v.  Schilling,  170  NYS 
102;  Lewis  v.  May,  173  N.  C.  100,  91 
SE  691;  Kitchin  v.  Nursery  Co.,  65  Or. 
20,  130  P  408,  1133,  132  P  956;  Gal- 
veston H.  &  H.  E.  Co.  V.  Fleming 
(Tex.  Civ.), ~ 203  SW  105;  Manz  v.  Klip, 
pel,  158  Wis.  557,  149  NW  375. 

[a]  Error  favorable  to  appellant. 
National  U.  Fire  Ins.  Co.  v.  School 
Dist.,  131  Ark.  547,  199  SW  924;  Ma- 
.gowan  V.  Kentucky  U.  Co.,  179  Ky. 
114,  200  SW  367;  Morton  v.  Sanders, 
178  Ky.  836,  200  SW  24;  Schnell  v. 
Mach.  Co.  (Mo.),  199  SW  993;  Heinz 
V.  E.  Co.,  90  N.  J.  L.  198,  100  A  229; 
Miller  v.  S.  (Tex.  Cr.),  200  SW  389. 

[b]  Failuse  of  jury  to  assess  jail  sen- 
tence, is  not  a  ground  for  reversal,  as 
such  error  is  favorable  to  appellant. 
S.  V.  Brown,  131  Ark.  127,  198  SW  877. 
429-75  Fairchild  v.  E.  Co.,  22  Cal. 
App.  328,  134  P  338;  Gurnett  v.  Henry, 
24  Colo.  App.  272,  133  P  1047;  Eamey 
V.  Lumber  Co.,  166  Ky.  295,  179  SW 
207;   Miller  v.  Harpster,  273  Mo.  605. 

"201  SW  854;  Stuart  v.  Teagarden  (Tex. 
Civ.),  193  SW  416. 

429-76  Krzeminski  v.  Krzeminsl^, 
285  111.  113,  120  NE  560;  Yockey  v. 
Marion,  269  111.  342,  110  NE  34;  Mindes 
M.  Co.  V.  Wellborn  (Tex.  Civ.),  201 
SW  1059. 

430-77  In  re  Coleman,  106  S.  C.  534, 
91  SE  861. 

430-78  Babcock  v.  Des  Moines,  180 
la.  1120,  162  NW  763;  Morrow  v.  Hall, 
169  la.  534,  151  NW  482;  Commission- 
ers V.  Westminster,  123  Md.  198,  91  A 
412;  American  S.  &  W.  Co.  v.  Dedriek, 
196  Mich.  731,  163  NW  18;  Carpenter 
V.  Carpenter,  104  Miss.  403,  61  S  421; 
Wells  V.  Lusk,  188  Mo.  App.  63,  173 
SW  750;  Billings  v.  Shaw,  209  N.  Y. 
265,  103  NE  142;  Sharum  v.  Musko- 
gee, 43  Okl.  22,  141  P  22. 
430-81  Wooster  v.  Hoecker  (Tex. 
Civ.),  195  SW  332;  Gebhart  V.  Shra- 
der,  75  W.  Va.  159,  83  SE  925. 
430-82  Benson  Hardware  Co.  v.  Eob- 
erts  (Ala.),  80  S  106;  Barnett  v.  Free- 
man, 197  Ala.  142,  72  S  395;  Campbell 
V.  Bradbury  (Cal.),  176  P  685;  Turner 
V.  Canal  &  Irr.  Co.,  168  Cal.  103,  142 
P  69;  Garren  v.  Gas  Co.  (la.),  170 
NW  428;  Jolly  v.  Doolittle,  169  la. 
658,  149  NW  890;  Craig  v.  Craig's 
Est.,  167  la.  340,  149  NW  454;  Morton 
r.  Sanders,  178  Ky.  836,  200  SW  24; 
Munroe  v.  Stanley,  220  Mass.  438,  107 
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NE  1012;  Weber  Imp.  Co.  v.  Mach. 
Co.,  268  Mo.  363,  187  8W  874;  Cen- 
tral Nat.  Bk.  V.  Pryor  (Mo.  App.),  207 
SW  298;  Hodges  v.  Bryant  (Mo.  App.), 
187  SW  623;  S.  V.  Kanakaris,  54  Mont. 
180,  169  P  42;  Morris  v.  Henderson- 
vUle,  168  N.  C.  400,  84  SE  260;  Horn 
V.  Bobier  (Okl.),  178  P  664;  Kibby 
V.  Binion  (Okl.),  172  P  1091;  Westlake 
V.  Cooper  (Okl.),  171  P  859;  St.  Louis. 
I.  M.  &  S.  E.  Co.  V.  Lewis,  39  Okl. 
677,  136  P  396;  Barber  v.  Toomey,  67 
Or.  452,  136  P  343;  Koach's  Est.,  50 
Or.  179,  92  P  118. 
431-84     Collier  v.  S.   (Ala.  App.),  78 

5  419;  Pearson  v.  Hancock  &  Son 
(Ala.  App.),  77  S  934;  E.  E.  Yarbrough 
Turpentine  Co.  v.  Taylor  (Ala.),  78  S 
812;  Cummings  v.  McDonnell,  189  Ala. 
96,  66  S  717;  McKee's  Cash  Store  v. 
Otero,  19  Ariz.  418,  171  P  910;  P.  v. 
Bones,  35  Cal.  App.  429,  170  P  166; 
P.  V.  Bojorquez,  35  Cal.  App.  350,  169 
P  922;  P.  V.  Schoon,  177  Cal.  678, 
171  P  680;  McCann  c.  Home  Soe.,  176 
Cal.  359,  168  P  355;  Eealty  B.  &  F. 
Co.  V.  Land  Co.,  171  Cal.  238,  152  P 
433;  Oakland  v.  Wheeler,  34  Cal.  App. 
442,  168  P  23;  Avery  v.  Spicer,  90 
Conn.  576,  98  A  135;  Polk  v.  S.  (6a.), 
95  SE  988;  Trask  v.  Placers  Co.,  26 
Ida.  290,  142  P  1073;  P.  v.  E.  Co.,  265 
111.   502,   107   NE   220;    Chicago,  L.   S. 

6  S.  B.  Ey.  Co.  1-.  Wesolowski  (Ind. 
App.),  122  NE  781;  Akron  Milling  Co. 
V.  Leiter,  57  Ind.  App.  394,  107  NE 
99;  Domestic  Block  Coal  Co.  v.  Holden, 
56  Ind.  App.  634,  103  NE  73;  Hobbs 
V.  E.  Co.,  182  la.  316,  165  NW  912; 
Ray  V.  E.  Co.,  90  Kan.  244,  133  P 
847;  McElroy  v.  Yowell,  179  Ky.  272, 
200  SW  499;  Illinois  Cent.  E.  Co.  v. 
Handy,  108  Miss.  421,  66  S  783;  Heagy 
V.  Miller  (Mo.),  187  SW  889;  Pierce's 
L.  Co.  V.  Ins.  Co.  (Mo.  App.),  203  SW 
120;  Edwards  v.  Collins,  198  Mo.  App. 
569,  199  SW  580;  Hughes  v.  BUby 
(Mo.  App.),  198  SW  179;  S.  v.  Small, 
78  N.  H.  525,  102  A  883;  Fried  v.  E. 
Co.,  183  App.  Div.  115,  170  NYS  697; 
In  re  New  York  W.  &  B.  Ey.  Co.,  183 
App.  Div.  935,  170  NYS  216;  Holloway 
V.  Frensdorf,  183  App.  Div.  579,  171 
NYS  22;  Hernon  v.  Holahan,  182  App. 
Div.  126,  169  NYS  705;  Chaffee  Bros. 
Co.  V.  Powers  Elev.  Co.  (N.  D.),  170 
NW  315;  Security  St.  Bk.  v.  Fischer, 
38  N.  D.  132,  164  NW  326;  Norman 
V.  Lambert  (Okl.),  167  P  213;  Wallace 
V.  Duke,  44  Okl.  124,  142  P  308;  Wey- 


gandt  r.  Bartle,  88  Or.  310,  171  P  587; 
Woodburn  c.  Aplin,  64  Or.  610,  131  P 
516;  Eoyer  i:  E.  Co.,  259  Pa.  438,  103 
A  276;  Etheredge  v.  Ins.  Co.,  102  S.  C. 
313,  86  SE  687;  Sankey  v.  Mercantile 
Agency  (S.  D.),  167  NW  493;  Davies 
&  Daniels  Co.  v.  McKillip,  39  ^.  D. 
544,  165  NW  380;  Chicago,  E.  L  & 
6.  E.  Co.  V.  De  Bord  (Tex.),  192  SW 
767;  Wells  Fargo  &  Co.  v.  Lowery  (Tex. 
Civ.),  197  SW  605;  Wichita  Cotton  O. 
Co.  V.  Hanna,  107  Tex.  30,  173  SW 
644;  Eckhart  v.  Peterson,  94  Wash. 
379,  162  P  551;  Black  v.  Suydam,  81 
Wash.  279,  142  P  703;  Gage  v.  Gage, 
78  Wash.  262,  138  P  886;  S.  v.  Snider, 
81  W.  Va.  522,  94  SE  981. 
432-87  Dean  v.  U.  S.,  246  Fed.  568, 
158  CCA  538;  Eussell  v.  S.  (Ala.),  79 
S  359;  Davis  v.  Parsons,  165  Cal.  70, 
130  P  1055;  Gjurich  v.  Fieg,  164  Cal. 
429,  129  P  464;  Lincoln  v.  E.  Co., 
262  111.  98,  104  NE  282;  Martineau 
V.  Foley,  231  Mass.  220,  120  NE  445; 
Massachusetts  Biographical  Soc.  v.  Eus- 
sell, 229  Mass.  524,  118  NE  662; 
Haeissig  v.  Decker,  139  Minn.  422,  166 
NW  1085;  Akeman  v.  Ey.  Co.  (Mo. 
App.),  201  SW  590;  Albers  Com.  Co. 
V.  Bogelsang  (Mo.  App.),  190  SW  1058; 
Beckley  v.  Alexander,  77  N.  H.  255,  90 
A  878;  Hernon  v.  Holahan,  182  App. 
Div.  126,  169  NYS  705;  Hoffman  v. 
Gottstein  Inv.  Co.,  101  Wash.  428,  172 
P  573;  Winston  v.  Terrace,  78  Wash. 
146,  138  P  673. 

[a]  Unless  the  party  oSertng  the  evi- 
dence moved  to  exclude  it.  McCaskey 
Eegister  Co.  v.  Drug  Co.,  7  Ala.  App. 
309^  61   S  484. 

[b]  Invited  error.  —  Where  questions 
asked  were  limited  as  requested  by  a 
party,  he  could  not  predicate  error 
thereon.    Eeid  v.  S.  S.  Co.,  112  Me.  34, 

90  A  609. 

[c]  Illegal  evidence  admitted  in  re- 
buttal of  illegal  evidence  introduced  by 
a  party  cannot  be  complained  of  by 
him.  Windham  v.  Hydrick,  197  Ala. 
125,  72  S  403;  Lockridge  v.  Brown,  184 
Ala.  106,  63  S  524. 

[dj  That  jury  believed  a  party's  wit- 
ness cannot  be  complained  of  by  that 
party.    Scheleich  v.  E.  Co.,  245  Pa.  184, 

91  A  253. 

[e]  Using  documents  for  purpose  of- 
fered.— Party  offering  contract  as  aid 
in  construction  of  subsequent  contract 
cannot  complain   that  it  was  so  used. 
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Stephen  v.  Keen,  68  Fla.  558,  67  S 
226. 

432-S8  O'Neal  v.  Lovett,  197  Ala. 
628,  73  S  329;  Business  M.  A.  Assn. 
V.  Cowden,  131  Ark.  419,  199  SW  108; 
P.  V.  Spencer,  264  111.  124,  106  NE  219; 
Smith  V.  Morton  (Okl.),  173  P  520; 
Pettet  V.  Johnston,  83  Wash.  663,  14^ 
P  985;  Lantz  v.  Moeller,  76  Wash.  429, 
136  P  687. 

432-89  Winn  v.  Haliday,  109  Miss. 
691,  69  S  685;  Askew  v.  Bruner  (Tex. 
Civ.),  205  SW  152. 

432-90  White  T.  &  B.  Co.  v.  Brant- 
ley (Ala.  App.),  75  S  182;  Phoenix 
S.  Inv.  Co.  V.  Michaels  (Ariz.),  176 
P  587;  Morris  v.  Raymond,  132  Ark. 
449,  201  SW  116;  Wiezorek  v.  Ferris, 
176  Cal.  353,  167  P  234;  Walsh  v.  Stand- 
art,  174  Cal.  807,  164  P  795;  Gray  v. 
Ellis,  164  Cal.  481,  129  P  791;  Oak- 
land V.  Wheeler,  34  Oal.  App.  442,  168 
P  23;  Mutual  Life  Ins.  Co.  v.  Good, 
25  Colo.  App.  204,  136  P  821;  Judy  v. 
Judy,  261  111.  470,  104  NE  256;  Olds 
V.  Lochner,  57  Ind.  App.  269,  106  NE 
889;  Livingstone  i;.  Dole  (la.),  167 
NW  639;  Dimond  v.  Development  Co., 
182  la.  400,  165  NW  1032;  Louisville 
&  N.  E.  Co.  u.  Mitchell,  173  Ky.  622, 
191  SW  465;  Thummel  v.  Surplus,  262 
Mo.  651,  171  SW  929;  Bradley  H.  Co. 
V.  Invest.  Co.  (Mo.),  201  SW  864;  St. 
Paul  M.  M.  Co.  V.  Mfg.  Co.,  198  Mo. 
App.  416,  200  SW  89;  Pickard  v.  De- 
tective Agency  (Mo.  App.),  187  SW 
614;  McKonnan  v.  K.  Co.,  97  Neb.  281, 
149  NW  826;  De  Maria  v.  E.  Co.,  180 
App.  Div.  573,  168  NYS  292;  Lentsch 
V.  E.  Co.,  172  App.  Div.  776,  160  NYS 
6;  S.  V.  Powell,  168  N.  C.  134,  83  SE 
310;  McEwen  v.  Volentine  (Okl.),  170 
P  490;  Wichita  Cotton  Oil  Co.  v.  Han- 
na,  107  Tex.  30,  173  SW  644;  Miller 
V.  Campbell  (Tex.  Civ.),  171  SW  251; 
Ferguson  v.  Johnson  (Tex.  Civ.),  205 
SW  512;  Kansas  City,  M.  &  O.  Ey.  Co. 
V.  Weatherby  (Tex.  Civ.),  203  SW 
793;  Moglia  v.  Eios  (Tex.  Civ.),  200 
SW  1133;  Luechesi  v.  C,  122  Va.  872, 
94  SB  925;  Standard  P.  Co.  v.  Victor 
&  Co.,  120  Va.  595,  91  SE  752;  Olson 
».  Carlson,  83  Wash.  415,  145  P  237, 
LRA1915D,  285. 

[a]  Invited  error  includes  charges 
given  without  objection,  for  when  not 
excepted  to  such  charges  must  be 
deemed  approved,  and  a  party  who  thus 
approves  a  charge  is  in  the  same  situa- 
tion as   if   that   charge   had  been   re- 


quested by  him.  Elser  v.  Land  &  Dev. 
Co.  (Tex.  Civ.),  171  SW  1052;  Cle- 
burne Street  E.  Co.  v.  Barnes  (Tex. 
Civ.),  168  SW  991. 

[b]  If  alternative  and  inconsistent  re- 
quests to  charge  are  preferred,  the 
party  cannot  complain  of  the  choice 
made  by  the  court.  Kosher  Dairy  Co. 
V.  E.  Co.,  86  N.  J.  L.  161,  91  A  1037. 
433-91  Van  Veneer  Co.  v.  Jones,  128 
Ark.  594,  194  SW  71 1 ;  Minnequa  Coop- 
erage Co.  V.  Davidson,  126  Ark.  627, 
191  SW  29;  Southern  Woodmen  v. 
Davis,  124  Ark.  518,  187  SW  638;  Bain 
V.  Traction  Co.,  116  Ark.  125,  172  SW 
843;  Easton  v.  Connecticut  Co.,  88 
Conn.  494,  91  A  644;  Kelly  v.  E.  Co., 
283  111.  640,  119  NE  622;  Marion  Tr. 
Co.  «.  ,Eobinson,  184  Ind.  291,  110  NE 
65;  Kingan  &  Co.  v.  Clements,  184  Ind. 
213,  110  NE  66;  Cincinnati,  etc.  E. 
Co.  V.  Simpson  (Ind.),  104  NE  301; 
Mich.  Cent.  E.  Co.  v.  Kosmowski  (Ind. 
App.),  121  NE  665;  Supreme  Lodge, 
K.  P.  V.  Graham  (Ind.  App.),  114  NE 
879;  Chicago  &  E.  E.  Co.  v.  Biddinger, 
61  Ind.  App.  419,  109  NE  953;  Indiana 
Union  T.  Co.  v.  Cauldwell,  59  Ind.  App. 
513,  107  NE  705;  Terre  Haute  Co.  v. 
Frischman,  57  Ind.  App.  452,^107  NE 
296;  Chicago,  etc.  E.  Co.  v.  Gorman,, 
58  Ind.  App.  381,  106  NE  897;  Whit- 
sett  V.  Griffis  (la.),  168  NW  878;  Han- 
ley  V.  Protective  Assn.  (la.),  161  NW 
125;  Hanley  v.  Fidelity  Co.,  180  la. 
805,  161  NW  114;  Pelton  v.  E.  Co., 
171  la.  91,  150  NW  236;  Mt.  Clemens 
Sugar  Co.  v.  E.  Co.,  200  Mich.  33,  166 
NW  531;  S.  V.  Ellison  (Mo.),  200  SW 
433;  Williams  v.  Elec.  Co.,  274  Mo. 
1,  202  SW  1;  Harris  v.  Ey.  Co.  (Mo. 
App.),  200  SW  111;  Haddaway  Curd 
Coal  Co.  V.  Min.  Co.  (Mo.  App.),  200 
SW  104;  Willis  v.  Ey.  Co.  (Mo.  App.), 
199  SW  736;  Steppuhn  v.  E.  Co.,  199 
Mo.  App.  571,  204  SW  579;  Hugh'^s  17. 
Bilby  (Mo.  App.),  198  SW  179;  Boone 
Co.  Lumb.  Co.  v.  Niedermeyer,  187 
Mo.  App.  180,  173  SW  57;  Brown  v. 
Mfg.  Co.,  175  N.  C.  201,  95  SE  168; 
Paris  &  G.  N.  R.  Co.  v.  Flanders,  107 
Tex.  326,  179  SW  263;  Cleburne  St.  E. 
Co.  V.  Barnes  (Tex.  Civ.),  168  SW  991; 
Cranford  v.  O'Shea,  75  Wash.  33,  134 
P  486;  Davidson  Fruit  Co.  v.  Distribu- 
tors Co.,  74  Wash.  551,  134  P  510; 
Carlson  Sheep  Co.  c.  Schmidt,  21  Wyo. 
498,  133  P  1053. 

[a]  Or  was  favorable  to  him. — So.  Real- 
ty Co.  V.  Keenan,  99  S.  C.  200,  83  SE  39. 
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433-92  Minnequa  Cooperage  Co.  v. 
Davidson,  126  Ark.  627,  191  SW  29: 
Chicago,  etc.  R.  Co.  v.  Barnes  (Ind. 
App.),  119  NE  26;  Wagner  v.  Binder 
(Mo.),  187  SW  1128;  Van  Meter  v. 
Taylor  (Mo.  App.),  194  SW  729; 
Christy  v.  E.  Co.,  195  Mo.  App.  232, 
191  SW  241;  Exchange  Bk.  v.  Robin- 
son, 185  Mo.  App.  582,  172  SW  628. 
433-93  Realty  B.  &  T.  Co.  v.  Land 
Co.,  171  Cal.  238,  152  P  433;  Hanley 
f.  Protective  'Assn.  (la.),,  161  NW 
125;  Hatfield  v.  T.  M.  Assn.,  180  la. 
39,  161  NW  123;  Hanley  v.  Fidelity  & 
C.  Co.,  180  la.  805,  161  NW  114;  Drake 
V.  McGee,  178  la.  1345,  161  NW  84; 
Henry  Mere.  Co.  v.  E.  Co.,  104  S.  C. 
478,  89  SE  480;  Kan.  City,  M.  &  O. 
R.  Co.  V.  Durrett  (Tex.  Civ.).  187  SW 
427. 

[a]  Upon  matters  not  In  issue. 
"Where  plaintiff  requested  instructions 
on  defenses  not  pleaded,  he  cannot  com- 
plain that  those  issues  were  submit- 
ted." Exchange  Bank  v.  Eobinson,  185 
Mo.  App.  582,  172  SW  628. 

[b]  Failure  to  submit  whole  case, 
when  upon  appellant's  request  only  cer- 
tain issues  were  submitted,  cannot  be 
complained  of.  Yowell  v.  Bottom,  175 
Ky.  635,  194  SW  768. 

433-94  Mutual  Life  Ins.  Co.  v.  Good, 
25  Colo.  App.  204,  136  P  821. 

[a]  Or  induced  by  pleadings  and  evi- 
dence.— Plaintiff  cannot  attack  on  ap- 
peal a  finding  which  was  in  accordance 
with  its  complaint  and  evidence.  Wis- 
consin Lumb.  Co.  V.  Tank  &  Silo  Co., 
76  Wash.  452,  136  P  691. 

[b]  Failure  to  find  is  not  error,  where 
such  failure  to  do  so  is  the  fault  of 
counsel  for  plaintiff  in  error.  Bragg 
V.  Bragg  (Tex.  Civ.),  202  SW  992. 
434-96  Eiehli  v.  Bank,  54  Mont.  127, 
168  P  41;  Doxey  v.  Credit  Co.  (E.  I.), 
103  A  499. 

434-97  Boscus  v.  Bohlig,  173  Cal. 
687,  162  P  100;  Ahearn  v.  Lane,  34 
Cal.  App.  314,  167  P  303;  Wheeler  v. 
Schilder  (la.),  167  NW  534;  Thwing 
V.  McDonald,  134  Minn.  148,  156  NW 
780, 158  NW  820, 159  NW  564;  Boone 
County  Lumb.  Co.  v.  Niedermeyer,  186 
Mo.  App.  180,  173SW57;  Koran  t). 
Packing  Co.,  100  Neb.  693, 161  NW  245; 
Branower  v.  Waldes,  173  App.  Div.  676, 
160  NTS  168;  Keel  v.  Ey.,  108  S.  C. 
390,  95  SE  64;  Mason  County  v.  Mc- 
Reavy,  84  Wash.  9,  145  P  993;  Multerer 


r.  Dallenddrfer,  158  Wis.  268,  148  NW 
1084. 

[a]  Consent  given  to  an , irregularitj 
at  the  trial  will  estop  the  consenting 
party  from  complaining  thereof  on  ap- 
peal, particularly  where  he  is  benefited 
thereby.  Freeman  v.  Clark,  28  N.  D 
578,  149  NW  565. 

434-98  Van  Pelt  v.  U.  S.,  240  Fed 
346,  153  CCA  272,  LRA1917E,  1135; 
Germania  Fire  Ins.  Co.  v.  Kitchens 
(Ala.),  79  S  246;  Hood  &  Wheelei 
Furn.  Co.  v.  Royal  (Ala.),  76  S  965; 
Birmingham  R.  L.  &  P.  Co.  v.  Cock- 
rum,  179  Ala.  372,  60  S  304;  Wilkin- 
son V.  Flowers  (Ala.  App.),  77  S  982; 
Cjstello   V.   Cunningham,   19   Ariz.  512 

172  P  664;  Truax  v.  Cooks'  and  Wait- 
ers' Union,  19  Ariz.  379,  171  P  121; 
Mueller  v.  Coffman,  132  Ark.  45,  200 
SW  136;  Union  Hollywood  Water  Co. 
V.  Los  Angeles  (Cal.),  172  P  983;  Levi 
V.  Chesley  (Cal.),  172  P  607;  Hood  v. 
Bekius  V.  &  S.  Co.  (Cal.),  172  P  594; 
Rawlings  v.  Fuster,  177  Cal.  740,  171 
P  955;  Housel  v.  Ry.  Co.,  177  Cal.  728. 
171  P  956;  Maryland  Cas.  Co.  v.  Mat- 
son  Nav.  Co.,  177  Cal.  610,  171  P  427; 
Hallidie  v.  First  Fed.  Tr.  Co.,  177  Cal. 
600,  171  P  431;  De  Kahn  v.  Chase,  177 
Cal.  281,  170  P  608;  Haack  v.  San 
Fernando  M.  L.  Co.,  177  Cal.  140,  169 
P  1021;  Wolf  V.  Gall,  176  Cal.  787,  169 
P  1017;  Wiezorek  v.  Ferris,  176  Cal. 
353,  ler  P  234;  Watts  v.  Superior  Court 
(Cal.  App.),  173  P  183;  Morton  v. 
Angst  (Cal.  App.),  173  P  90;  A.  B. 
Field  &  Co.  v.  Haven  (Cal.  App.),  173 
P  108;  P.  V.  Wilson  (Cal.  App.),  172 
P  1116;  Ward  v.  Otzen  Packing  Co. 
(Cal.  App.),  171  P  833;  Nelson  v.  Col- 
ton  (Cal.  App.),  171  P  701;  Country- 
man V.  California  Trona  Co.,  35  Cal. 
App.  728,  170  P  1069;  Gintjee  v. 
Knieling,  35  Cal.  App.  563,  170  P  641; 
Marks  v.  Eeissinger,  35  Cal.  App.  44, 
169  P  243;   Thomas  v.  Denver   (Colo.), 

173  P  396;  Tadlock  v.  Lloyd  (Colo.), 
173  P  200;  Nystrom  v.  Barker,  88 
Conn.  382,  91  A  649;  Geo.  F.  Eubanks 
Mantel  Co.  v.  Atkinson  (Ga.  App.),  96 
SE  342;  Shaw  cl  Nampa,  31  Ida.  347, 
171  P  1132;  Cole  V.  Plowhead,  31  Ida. 
288,  170  P  732;  Baer's  Express  &  S. 
Co.  V.  Industrial  Board,  282  111.  44,  118 
NE  412;  Gilmore  v.  Killion,  281  111. 
154,  118  NE  36;  Shores-Mueller  Co. 
V.  Best  (Ind.  App.),  118  NE  688;  Adam 
V.  Board  of  Comrs.  (Ind.  App.),  117  NE 
876;  Underbill  v.  Central  Hospital  (Ind. 
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App.),  117  NE  870;  Jewett  Lumb.  Co. 
V.  Coal  Co.,  181  la.  950,  165  NW  211 
Staples  V.  C,  178  Ky.  429,  198  SW  1169 
S.  V.  Eppinett,  136  La.  225,  66  8  798 
Roberts  v.  Cooper,  1.31  La.  811,  60  S 
246;  Carr  v.  Inhab.  of  Tbwn,  229  Mass. 
'304,  118  NE  525;  Atlantic  Maritime 
Co.  V.  City,  228  Mass.  519,  117  NE 
924;  Sturgis  v.  Sprenger  (Mich.),  168 
NW  456;  Pachuezynski  iv  Detroit  U. 
Ey.  (Mich.),  168  NW  418;  Perdew  v. 
Cedar  Co.,  201  Mich.  520,  167  NW  868; 
In  re  Bristol,  199  Mich.  453,  165  NW 
819;  Meyers  v.  R.  Co.,  199  Mich.  134, 
165' NW  703;  Britt  v.  Crebo  (Mo.),  199 
SW  154;  Holman  v.  Clark,  272  Mo.  266, 
198  SW  868;  Baum  v.  Distillery  Co. 
(Mo.  App.),  199  SW  431;  Teagarden 
V.  Calkins  (Mont.),  173  P  549;  S.  v. 
Inich  (Mont.),  173  P  230;  Southerland 
V.  Brown,  176  N.  C.  187,  96  SE  946; 
Brockman  v.  Rees  (Okl.),  173  P  525; 
Bank  of  Commerce  of  Sulphur  v.  Web- 
ster (Okl.),  172  P  943;  Oklahoma  St. 
Bank  v.  Airington  (Okl.),  172  P  462; 
Chicago,  E.  L  &  P.  Ry.  Co.  v.  Pruitt 
(Okl.),  170  P  1143;  Rouss  v.  Crawford 
(Okl.),  170  P  688;  Western  Silo  Co.  v. 
Manning  (Okl.),  170  P  471;  Armstrong 
V.  Jenkins  (Okl.),  170  P  215;  Proctor 
r.  Capps  (Okl.),  169  P  894;  Egan  v. 
Bank  (Okl.),  169  P  621;  Hester  v.  S., 
.14  Okl.  Cr.  383,  171  P  340;  Rowe  v. 
Freeman,  89  Or.  428,  172  P  508,  174 
P  727;  Davidson  v.  Madden,  89  Or. 
209,  173  P  320;  Warren  v.  Dinwoodie, 
88  Or.  342,  171  P  1175;  Hamlin  v. 
Tharp,  88  Or.  169,  171  P  894;  Bank 
of  Kenton  v.  Preble,  87  Or.  230,  167 
P  678,  170  P  302;  Truluck  v.  E.  Co. 
(S.  C),  96  SE  254;  Bordwell  v.  Town- 
ship (S.  D.),  166  NW  229;  Beadle  v. 
McCrabb  (Tex.  Civ.),  199  SW  355; 
Bartholomew  v.  Pickett  (Utah),  170  P 
65;  Goan  v.  Ry.  Co.  (Utah^,  169  P 
949;  Wrathall  v.  Miller  (Utah),  169  P 
946;  Rainey  v.  Pearce,  102  Wash.  536, 
173  P  328;  Smith  Sand  &  Gravel  Co. 
V.  Corbin,  102  Wash.  306,  173  P  16; 
In  re  King's  Estate,  102  Wash.  299, 
172  P  1167;  Stanton  i-.  Zercher,  101 
Wash.  383,  172  P  559;  Singer  v.  Metz 
Co.,  101  Wash.  67,  171  P  1032;  Hansen 
V.  Dodwell  D.  &  W.  Co.,  100  Wash.  46, 
170  P  346,  LRA1918C,  925;  Costanzo 
V.  Magnano,  99  Wash.  679,  170  P  337. 
See  P.  V.  Sweeney,  213  N.  Y.  37,  106 
NE  913. 

[a]     Mixed   law    and    fact. — Shore    r. 
Dunham   (Mo.  App.),  178  SW  900. 


[b]  Venue  of  dime  not  reviewable. 
S.  V.  Jackson,  142  La.  540,  77  S  196, 
LRA1918B,  1178. 

435-99  Bass  «.  Clements,  6  Ala.  App. 
167,  60  S  443;  Powell  v.  Powell  (Cal. 
App.),  180  P  346;  Dean  v.  Connecticut 
Tob.  Corp.,  88  Conn.  619,  92  A  408; 
Childers  v.  S.  (Fla.),  77  S  99;  McKeen 
V.  Bowen  &  Co.,  182  Ind.  333,  106  NE 
529;  Santee  v.  Uhlenhopp  (la.),  169 
NW  321;    S.   V.  Marx,  139  Minn.   448, 

166  NW  1082;  Grouch  v.  Heffner,  184 
Mo.  App.  365,  171  SW  23;  Curtis  v. 
S.,  97  Neb.  397,  150  NW  264;  Washoe 
County  Bank  i:  Campbell,  41  Nev.  153, 

167  P  643;  Leiferman  v.  White  (N.  D.), 

168  NW  569;  Rothchild  Bros.  v.  Ken- 
nedy, 86  Or.  566,  169  P  102;  National 
Fire  Ins.  Co.  v.  Carter  (Tex.  Civ.),  199 
SW  507;  Watts  v.  S.,  75  Tex.  Cr.  330. 
171  SW  202;  Paul  Stone  Co.  v.  Saucedo 
(Tex.  Civ.),  171  SW  1038;  Denton  v. 
English  (Tex.  Civ.),  171  SW  248;  Ellis 
V.  R.  Co.,  167  Wis.  392,  167  NW  1048. 
435-1  Gingold  v.  Coplon,  186  Ala. 
340,  65  S  328;  Malloy  v.  Marble  Co. 
(Ga.  App.),  95  SE  719;  Curtis  v.  Brown, 
219  Mass.  157,  106  NE  569;  C.  v.  Elec- 
tric Co.,  243  Pa.  235,  90  A  67;  Bordwell 
r.  Township  (S.  D.),  166  NW  229; 
Dunnagan  v.  Develop.  Co.  (Tex.  Civ.), 
198  SW  357;  Phelps  f.  Monroe,  166  Wis. 
315,  165  NW  471. 

435-2  Fay  v.  Hill,  249  Fed.  415,  161 
CCA  389;  Puller  v.  Reed,  249  Fed.  158, 
161  CCA  210;  Sun  Co.  v.  Vinton  P: 
Co.,  248  Fed.  623,  160  CCA  523;  Bush 
r.  Branson,  248  Fed.  377,  160  CCA 
387;  Anderson  v.  Hultberg,  247  Fed. 
273,  159  CCA  367;  Linde  Air  Products 
Co.  V.  R.  Co.,  246  Fed.  834,  159  CCA 
136;  De  Laski,  etc.  Co.  v.  Tire  Co.,  235 
Fed.  293,  149  CCA  6;  Bradley  v.  HoUi- 
man,  134  Ark.  588,  202  SW  469;  Noble 
V.  Des  Moines  (la.),  174  NW  44; 
Dowler  v.  Madison  County  (la.),  172 
NW  945;  Manchester  Nat.  Bank  r. 
Herudon,  181  Ky.  117,  203  SW  1055; 
Clay  V.  Clay's  Committee,  179  Ky.  494, 

200  SW  934;  Carter  County  Comm. 
Bank  v.  Eifort,  179  Ky.  232,  200  SW 
342;  Mt.  Savage  George's  Creek  C.  Co. 
v.  Monohan,  132  Md.  654,  104  A  480; 
St.  Louis  V.  Semple  (Mo.),  199  SW  967; 
Howard  v.  Zweigart  (Mo.),  197  SW  46; 
Lewis  V.  Barnes,  272  Mo.  377,  199  SW 
212;  Hobson  v.  Lenox  (Mo.  App.),  201 
SW  964;  Leritz   t:  Brock   (Mo.   App.), 

201  SW  609;  Walsh  v.  City  (Mo.  App.), 
200    SW    97;    Stewart   v.    Asbury,   199 
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Mo.  Apprl23,  201  SW  949;  Gaunt  v. 
Smith  (Neb.),  172  NW  365;  Dworak 
V.  Dobson,  102  Neb.  696,  169  NW  259; 
Otto  V.  Gunnarson  Bros.,  102  Neb.  613, 
168  NW  361;  Greiner  v.  Lincoln,  101 
Neb.  771,  164  NW  1054;  Fulkerson  v. 
Mara  (Okl.),  173  P  811;  Kershaw  v. 
Hurtt  (Okl.),  168  P  2'32;  Swan  v.  O'Bar 
(Okl.),  167  P  470;  Gillam  v.  Richart, 
50  OM.  144,  150  P  1037;  Stevens  v. 
Myers  (Or.),  177  P  37;  Shepperd  v. 
Holmes,  89  Or.  626,  174  P  530;  McPad- 
din  V.  Lumpkin  (S.  C),  100  SE  168; 
Sparks  v.  McCraw  (S.  C),  100  SB  161; 
Brewer  v.  Be  Camp  G.  C.  Co.,  139 
Tenn.  97,  201  SW  145;  Lake  S.  D.  Club 
i;.  Lake  V.  D.  C,  50  Utah  76,  166  P 
309;  Dickson  v.  Darnell,  98  Wash.  301, 
167  P  937;  Harrison  v.  S.,  98  Wash. 
154,  167  P  89;  Rubens  v.  Rubens,  101 
Wash.  675,  172  P  831. 
[a]  Consideratlott  of  master's  report. 
Brown  v.  Peabody,  228  Mass.  52,  116 
NB  958. 

435-3  Contra,  Doe  v.  Doe,  48  Utah 
200,  158  P  781;  Little  v.  Stringfellow, 
46  Utah  576,  151  P  347;  Pares  v.  Ur- 
ban, 46  Utah  609,  151  P  57.  See  De 
Miera  v.  Akers  (N.  M.),  184  P  817. 
[a]  Where  material  facts  are  undis- 
puted they  may  be  reviewed  by  the 
appellate  court.  Higgins  v.  Goerke- 
Krich  Co.,  91  N.  J.  L.  464,  103  A  37. 
436-4  P.  V.  Bailey  (Cal.  App.),  176 
P  880. 

[a]  Action  for  ,  rent. — Question  of 
eviction,  whether  premises  were  rend- 
ered untenantable,  and  forfeiture  of 
future  rent,  questions  of  fact.  Penny 
V.  Quinn  (Ala.  App.),  77  S  240. 
436-5  Gundlach  v.  Park,  140  Minn. 
78,  165  NW  969,  167  NW  302. 
[a]  Attorney's  right  to  appear.  Amer- 
ican Sardine  Co.  v.  Olsen,  117  Me.  26, 
102  A  797. 

436-7  Bnix  v.  S.,  133  Ark.  600,  199 
SW  78. 

436-15  Borough  v.  B.  Co.  (la.),  3  67 
NW  177;  Carr  v.  R.  Co.,  140  Minn.  91, 
167  NW  299. 

436-16     Baron  v.  Stamping  Co.,  182 
App.  Div.  284,  169  NYS  337. 
437-17    Carr  v.  R.  Co.,  140  Minn.  91, 
167  NW  299. 

437-18  Poole  v.  S.  (Ga.  App.),  95 
SE  935;  Rugenstein  v.  Ottenheimer,  70 
Or.  600,  140  P  747;  Hefflon  v.  Cash- 
man  (Vt.),  103  A  1023. 
437-21  Morrison  v.  Noone,  78  N.  H. 
549,  103  A  309, 


437-22  Turner  v.  Schaeffer,  249  Fed. 
654,  161  CCA  564;  Harris  v.  U.  S.,  249 
Fed.  41,  161  CCA  101;,  Board  of  Comrs. 
v.  Surety  Co.,  246  Fed.  633,  158  CCA 
589;  Louisville  &  N.  R.  Co.  v.  Ganter 
(Ala.  App.),  77  S  917;  Dickinson  v. 
Brummett,  133  Ark.  30,  201  SW  812; 
Baine  v.  S.,  132  Ark.  416,  200  SW  999'; 
Moore  t.  Thomas,  132  Ark.  97,  200  SW 
790;  Baldwin  v.  Scott  (Colo.),  173  P 
716;  Warner  v.  McLay,  92  Conn.  427, 
103  A  113;  Patton  v.  Cooper  (Ind. 
App.),  119  NE  31;  Borough  v.  K.  Co. 
(la.),  167  NW  177;  Louisville  &  N.  R. 
Co.  -K.  Mink,  179  Ky.  625,  201  SW  16; 
S.  V.  Howard,  117  Me.  69,  102  A  743; 
Coppage  V.  Howard,  132  Md.  23.3,  103 
A  439;  American  Express  Co.  v.  S.,  132 
Md.  72,  103  A  96;  Thompson  v.  Hur- 
son,  201  Mich.  685,  167  NW  926;  Ham- 
tranck  v.  Simons,  201  Mich.  458,  167 
NW  973;  Houseman  v.  Karicofe,  201 
Mich.  420,  167  NW  964;  Faulkner  v. 
Mfg.  Co.,  201  Mich.  182,  166  NW  954; 
Hill  V.  Harvey  (Mo.),  201  SW  535; 
Mundy  v.  Realty  Co.,  184  App.  Div. 
467,  170  NYS  994;  P.  v.  De  Simone,  181 
App.  Div.  840,  168  NYS  976;  Barker  v. 
Coats  (S.  D.),  368  NW  797;  Ricks  v. 
a.  (Tex.  Cr.),  2'33  SW  901;  Parker  v. 
S.  (Tex.  Cr.),  200  SW  1083;  Brown  v. 
Bank  (Tex.  Civ.),  199  SW  895. 
437-23  Wilkinson  v.  Flowers  (Ala. 
■^PPO.  77  S  982;  Palmer  v.  Goodrum, 
219  Mass.  260,  106  NE  1001;  Perdew 
V.  Cedar  Co.,  201  Mich.  520,  167  NW 
868;  Nagy  v.  Process  Co.,  201  Mich. 
158,  166  NW  1033;  Barner  v.  Rule,  116 
Miss.  600,  77  8  521;  Westfield  v. 
Marble,  103  Wash.  213,  173  P  1090; 
Pawlak  V.  Pelkey.  167  Wis.  367,  167 
NW  427. 

437-24  Louisville  &  N.  R.  Co.  v. 
Ganter  (Ala.  App.),  77  S  917;  Porter- 
fidld  V.  Modesto,  30  Cal.  App.  598, 159  P 
205;  Jones  v.  Rome,  15  Ga.  App.  41, 
82  SB  593;  Borough  v.  R.  Co.  (la.), 
167  NW  177;  Barner  v.  Rule,  116  Miss. 
600,  77  S  521;  Ash  v.  Woodward  &  T. 
P.  Co.  (Mo.),  199  SW  994;  Mullins  v. 
Kansas  City,  268  Mo.  444,  188  SW  193; 
Texas  &  N.  O.  R.  Co.  v.  Jones  (Tex. 
Civ.),  201  SW  1085. 

437-25  [a]  Though  a  nonsuit  is 
termed  voluntary  by  plaintiff  in  his  ab- 
stract, if  it  is  in  effect  involuntary  the 
court  will  treat  it  as  such.  Scott  v. 
Smelt.  Co.,  187  Mo.  App.  344,  173  SW 
23. 
437-28     Buckbee    f,    Hoheuadel,    Jr., 
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Co.,  224  Fed.  14,  139  CCA  478;  Webb  v. 
Crawford,  16  Ga.  App.  758,  86  SE  45; 
Waller  v.  Davis  &  Sanford  Co.,  15  Ga. 
App.  79,  82  SE  593;  Hewitt  v.  E.  Co., 
169  Wis.  309,  150  NW  502. 
[aj  Exception  to  refusal  to  giant  non- 
suit will  not  be  considered  where  case 
was  later  submitted  to  jury.  Hender- 
son V.  Guano  Co.,  15  Ga.  App.  69,  82 
SE  588. 

438-29  Trundle  v.  Begg  &  Co.,  181 
App.  Div.  314,  168  NYS  785;  Fox 
Const.  Co.  V.  Towing  Line,  180  App. 
Div.  593,  167  NYS  921. 
438-30  Hood  &  Wheeler  Furn.  Co.  v. 
Royal  (Ala.),  76  S  965;  Illinois  Cent. 
E.  Co.  V.  Eobinson,  189  Ala.  523,  66  S 
519;  MoPuffie  &  Sons  v.  Weeks,  9  Ala. 
App.  282,  63  S  739;  Speer  v.  S.,  130 
Ark.  457,  198  SW  113;  Pugsley  v.  Ty- 
ler, 130  Ark.  491,  197  SW  1177;  Dixie 
Cotton  Oil  Co.  V.  Black,  131  Ark.  593, 
197  SW  1176;  Hornor  v.  Oil  Mill,  130 
Ark.  551,  197  SW  1163;  Fidelity-Phe- 
nix  Fire  Ins.  Co.  v.  Friedman,  117  Ark. 
71,  174  SW  215;  Moynahan  v.  Water- 
bury  Republican,  92  Conn.  331,  102  A 
653;  Messer  v.  S.  (Fla.),  78  S  680; 
Wells  V.  S.  (Fla.),  77  S  879;  Chancey 
V.  S.,  68  Fla.  93,  66  S  430;  Florida 
East  Coast  R.  Co.  v.  Pierce,  65  Fla.  131, 
61  S  237;  Dublin  F.  Co.  v.  Frost,  147 
Ga.  328,  93  SE  895;  Eeid  v.  Webb,  147 
Ga.  322,  93  SE  892;  Webb  v.  Craw- 
ford, 16  Ga.  App.  758,  86  SE  45;  Brad- 
ham  V.  8.,  21  Ga.  App.  510,  94  SE  618; 
Flemington,  H.  &  W.  R.  R.  v.  Equip- 
ment Co.,  21  Ga.  App.  470,  94  SE  644; 
Morris-Roberts  Co.  v.  Mariner,  24  Ida. 
788,  135  P  1166;  Bailie  v.  Wallace,  24 
Ida.  706,  135  P  850;  Panhandle  Lumb. 
Co.  V.  Rancour,  24  Ida.  603,  135  P  558; 
Geohogan  r.  R.  Co.,  266  HI.  482,  107 
NE  786;  Humason  v.  E.  Co.,  259  111. 
462,  102  NE  793;  Bleiweiss  v.  S.  (Ind.). 
119  NE  375;  Falk  v.  8.,  182  Ind.  317, 
106  NE  354;  GifEord  v.  GifEord,  58  Ind. 
App.  665,  107  NE  308;  Whe&tcraft  v. 
Myers,  57  Ind.  App.  371,  107  NE  81; 
Ft.  Wayne  &  N.  I.  Tract.  Co.  v.  Smith, 
57  Ind.  App.  304,  107  NE  31;  Cincin- 
nati Gas,  C.  C.  &  Min.  Co.  v.  Under- 
wood (Ind.  App.),  107  NE  28;  Marietta 
Glass  Co.  V.  Bennett,  60  Ind.  App.  435, 
106  NE  419;  Hensler  v.  Park  Co.,  57 
Ind.  App.  100,  106  NE  384;  Buck  v. 
Donahue  (la.),  167  NW  466;  Stewart 
!•.  Board  of  Supvrs.  (la.),  166  NW 
1052;  S.  V.  Lawson  (la.),  166  NW  1046; 
Wildeboer  v.  Pciersen,  182  la.  1185,  166 


NW  464;  Luther  V.  UUritoh,  182  la. 
745,  166  NW  85;  Pelton  v.  E.  Co.,  171 
la.  91,  150  NW  236;  Brossard  v.  E. 
Co.,  167  la.  703,  149  NW  915;  Burley 
T.  Co.  V.  Young,  180  Ky.  464,  202  SW 
870;  Martin  v.  0.,  178  Ky.  439,  198  SW 
1158;  Armstrong  v.  C,  177  Ky.  690,  198 
SW  24;  Middleton  v.  Potts,  163  Ky.  550, 
174  SW  9;  Miller's  Admr.  v.  Ewing, 
163  Ky.  401,  174  SW  22;  Interstate 
Coal  Co.  V.  Garrard,  163  Ky.  235,  173  S 
W  767;  Ford  v.  Ford,  142  La.  235,  76  S 
622;  Strickland  v.  Nav.  Co.,  134  La. 
238,  63  S  888;  Coles  v.  Ey.  &  L.  Co., 
133  La.  915,  63  S  401;  Giarruso  v.  Ey. 
&  L.  Co.,  131  La.  559,  59  S  979;  Estey 
V.  Whitney,  112  Me.  131,  90  A  1093; 
Campbell  v.  Peters,  117  Me.  555,  102 
A  881;  Bean  v.  Thome,  117  Me.  554, 
102  A  881;  Walker  v.  Bradford,  117 
Me.  147,  103  A  15;  Johnson  v.  Sinclair, 
140  Minn.  436,  168  NW  181;  McLain 
V.  E.  Co.,  140  Minn.  35,  167  NW  349; 
Koslove  V.  Dittmeier  (Mo.  App.),  203 
SW  499;  Huflt  V.  Dougherty,  184  Mo. 
App.  374,  171  SW  17;  Haden  v.  Assur. 
Co.,  197  Mo.  App.  574,  198  SW  72; 
laser  v.  Nelson,  184  Mo.  App.  426,  171 
SW  6;  Watson  v.  E.  Co.,  102  Neb.  546, 
167  NW  773;  Davis  v.  Manning.  97 
Neb.  658,  150  NW  1019;  Nofsinger  v. 
Paup,  97  Neb.  599,  150  NW  1005;  Nor- 
man V.  Kusel,  97  Neb.  400,  150  NW  201; 
Olson  V.  Farnsworth,  97  Neb.  407,  150 
NW  260;  Langdon  v.  Withnell,  97  Neb. 
335,  149  NW  781;  Dore  v.  E.  Co.,  97 
Neb.  250,  149  NW  792;  De  Noon  v. 
Traction  Co.,  97  Neb.  1,  149  NW  48; 
Williams  v.  Aec.  Assn.,  97  Neb.  352, 
149  NW  822;  Kohl  v.  Munson,  97  Neb. 
170,  149  NW  314;  Ryan  c.  Min.  Co.,  28 
Nev.  92,  145  P  907;  Horowitz  v.  Gott- 
walt  (N.  J.  L.),  102  A  930;  Briggs  v- 
E.  Co.,  91  N.  J.  L.  1,  102  A  382; 
Churchill  r.  Stephens,  91  N.  J.  L.  195, 
102  A  657;  Bumgarner  v.  Rice  (N.  C), 
83  SE  803;  Reichert  v.  R.  Co.  (N.  D.), 
167  NW  127;  Kinney  v.  Williams 
(Okl.),  168  P  196;  Price  v.  Peeples 
(Okl.),  168  P  191;  Hammet  v.  S.,  42 
Okl.  384,  141  P  419;  Thompson  v.  De 
Long,  40  Okl.  718,  140  P  421;  St. 
Louis,  I.  M.  &  S.  R.  Co.  i'.  Lewis;  39 
Okl.  677,  136  P  396;  Bell  v.  Bearman, 
37  Okl.  645,  133  P  188;  Latourette  «. 
Miller,  67  Or.  141,  135  P  327;  Kelly  v. 
Inv.  Co.,  66  Or.  1,  133  P  826,  AnnCas 
1915B,  568;  Sullivan  r.  Wakefield,  65 
Or.  528,  133  P  641;  Martin  v.  Borough, 
243  Pa.  500,  90  A  366;  Ainsley  v-  B. 
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Co.,  243  Pa.  437,  90  A  129;  Anderson 
V.  Freeman  (S.  D.).  167  NW  143;  Ter- 
rell V.  S.,  81  Tex.  Cr.  647,  197  SW  1107; 
West  Lumb.  Co.  v.  Tomme  (Tex.  Civ.), 
203  SW  784;  Texas  &  N.  O.  E.  Co.  v. 
Tillman  (Tex.  Civ.),  197  SW  1128; 
Wheelock  v.  Mayfleld  (Tex.  Civ.),  197 
SW  475;  Shaw  v.  Garrison  (Tex. 
Civ.),  174  SW  942;  El  Paso  &  Co.  v. 
La  Loude  (Tex.  Civ.),  173  SW  890; 
Texas  &  P.  R.  Co.  v.  Stevens  (Tex. 
Civ.),  173  SW  629;  Virginia  Pire  &  M. 
Ins.  Co.  V.  E.  Co.  (Tex.  Civ.),  173  SW 
487;  Prith  V.  Wright  (Tex.  Civ.),  173 
SW  453;  Gaines  v.  Transit  Co.,  44 
Utah  512,  141  P  110;  Newton's  Admx. 
1!.  Sprinkler  Co.,  87  Vt.  546,  90  A  583; 
Culp  V.  Kirkman,  79  Wash.  440,  140  P 
346;  Hewitt  v.  EJ  Co.,  159  Wis.  309, 
150  NW  502;  Ellis  v.  E.  Co.,  167  Wis. 
392,  167  NW  1048. 

[a]  Mere  possibilities  and  probabili- 
ties inconsistent  with  the  verdict  op- 
posed by  direct  evidence  do  not  war- 
rant disturbance  of  verdict.  S.  v.  Wil- 
son, 74   W.  Va.  772,  83  SE  44. 

[b]  Where  evidence  Is  documentary 
rule  does  not  apply.  Bk.  of  Tallas- 
see  V.  Fertilizer  Co.  (Ala.  App.),  78  S 
648. 

438-31  Adams  Hdw.  Co.  v.  Wim- 
bish  (Ala.),  78  S  901;  Gay  v.  MetcaU, 
189  Ala.  42,  66  S  668;  Illinois  C.  E. 
Co.  V.  Eobinson,  189  Ala.  523,  66  S  519; 
Barnett  Bros.  v.  Porter,  134  Ark.  268, 
203  SW  842;  Webber  v.  Smith,  24  Cal. 
App.  51,  140  P  37;  Dunaway  v.  Ander- 
son, 22  Cal.  App.  691,  136  P  309;  Read 
V.  Realty  Co.,  27  Colo.  App.  28,  146  P 
128;  Garber  v.  Goldstein,  92  Conn.  226, 
102  A  605;  Southern  Express  Co.  v. 
Stovall  (Pla.),  77  S  618;  Jones  v.  Wall 
(Ga.  App.),  96  SE  344;  Thomasville  v. 
Growell  (Ga.  App.),  96  SE  335;  Grif- 
fin V.  Stewart  (Ga.  App.),  96  SE  219; 
Georgia  Coast  &  P.  E.  Co.  v.  Smith 
(Gu.  App.),  95  SE  1017;  Chance  v.  8. 
(Ga.  App.),  95  SE  876;  Akin  v.  S.  (Ga. 
App.),  95  SE  872;  Graham  v.  S.  (Ga. 
App.),  95  SE  871;  Simmons  v.  S. 
(Ga.  App.),  95  SE  871;  Bk.  of  Harlem 
V.  Phillips  (Ga.  App.),  95  SE  721;  Gas- 
kins  V.  Gray,  22  Ga.  App.  92,  95  SE 
380;  Carter  v.  S.,  21  Ga.  App.  493.  94 
SE  630;  Flemington,  H.  &  W.  E.  E.  v. 
Equipment  Co.,  21  Ga.  App.  470,  94  SE 
644;  Pulford  v.  Downs,  21  Ga.  App. 
744,  94  ,SE  1041;  First  Nat.  Bank  v. 
Brooks,  15  Ga.  App.  38,  82  SE  608; 
Campbell  v.  Hackfeld  &  Co.,  20  Haw. 


245;  P.  V.  Grosenheider,  266  111.  324, 
107  NE  607;  Knox  Engineering  Co.  v. 
Ey.  Co.,  264  111.  198,  106  NE  188; 
Thain  i:  8.,  182  Ind.  345,  106  NE  690; 
Sovereign  Camp  v.  Latham,  59  Ind. 
App.  290,  107  NE  749;  Wheatcraft  v. 
Myers,  57  Ind.  App.  371,  107  NE  81; 
Eoberts  Cotton  O.  Co.  v.  Dodds,  163 
Ky.  695,  174  SW  485;  Cassady  v.  E. 
Co.,  131  La.  626,  60  S  15;  Willey  v. 
Utterback-GIeason  Co.,  117  Me.  557, 
103  A  67;  Thompson  i:  Hurson,  201 
Mich.  685,  167  NW  926;  Golden  v. 
Bank  (Miss.),  66  S  782;  Wenquist  v. 
E.  Co.,  97  Neb.  554,  150  NW  637;  Mau- 
der  V.  8.,  97  Neb.  380,  149  NW  800; 
Herring-Hall-Marvin  Safe  Co.  v.  Bal- 
liet,  38  Nev.  164,  145  P  941;  Turcotte 
V.  Fellows,  78  N.  H.  616,  103  A  129 
S.  V.  Sabato,  91  N.  J.  L.  370,  103  A 
807;  Stoehr  v.  Eys.  Co.,  169  NYS  242 
Higginson  v.  New  York,  181  App.  Div 
367,  168  NYS  866;  Wilkinson  v.  Bartho- 
lemew,  44  Okl.  813,  146  P  1081;  My 
ers  V.  Cabiness,  44  Okl.  671,  146  P  33 
Lee  V.  Fulsom,  44  Okl.  589,  145  P  808 
Tyer  v.  Wheeler,  41  Okl.  335,  135  P 
351 ;  Everett  v.  Combs,  40  Okl.  645,  140 
P  152;  School  Dist.  No.  13  v.  Ward,  40 
Okl.  97,  136  P  588;  Lowenstein  v. 
Holmes,  40  Okl.  33,  135  P  727;  Avants 
V.  Bruner,  39  Okl.  730,  136  P  593;  Chi- 
cago, E.  I.  &  P.  R.  Co.  V.  Newburn,  39 
Okl.  704,  136  P  174;  Moore  v.  Johnson, 
39  lOkl.  587,  136  P  422;  Miehellod  v. 
R.  Co.,  86  Or.  329,  168  P  620;  Adams 
V.  White  &  Son  (E.  I.),  103  A  230; 
Loveland  v.  Collins  (S.  C),  96  SE  124; 
Bordwell  v.  Mission  Hill  Tp.  (8.  D.), 
166  NW  229;  Flynn  v.  Grocery  Co. 
(Tex.  Civ.),  174  SW  902;  Texas  &  P.  R. 
Co.  r.  Stevens  (Tex.  Civ.),  173  SW  629; 
Virginia  Fire  Ins.  Co.  v.  R.  Co.  (Tex. 
Civ.).  173  SW  487;  Prith  v.  Wright 
(Tex.  Civ.),  173  SW  453;  Nat.  U.  F. 
Ins.  Co.  V.  Burkholder,  116  Va.  942,  83 
SE  404;  Webb  v.  C,  122  Va.  899,  94  SE 
773;  Lucchesi  v.  C,  122  Va.  872,  94  SE 
925. 

[a]  Appellee  favored. — In  determin- 
ing sufficiency  of  evidence  appellate 
court  views  it  in  the  light  most  favor- 
able to  appellee.  So.  Products  Co.  v. 
Franklin,  etc.  Co.,  183  Ind.  123,  106 
NE  872;  Peabody  Coal  Co.  v.  Yandell, 
179  Ind.  222,  lOO  NE  758. 
438-32  Cole  v.  R.  Co.  (Ala.),  77  S 
719;  P.  V.  Bailey  (Cal.  App.).  176  P 
880;  White  v.  Connecticut  Co.,  88  Conn. 
614,  92  A  411;  Louisville  &  N.  E.  Co. 
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V.  Mayes,  22  Ga.  App.  97,  95  SE  371; 
Combs  V.  Combs,  56  Ind.  App.  656,  105 
NB  944;  American  B.  Co.  v.  S.,  132 
Md.  72,  103  A  96;  Spencer  v.  Gross- 
Kelly  &  Co.,  18  N.  M.  191,  135  P  77; 
Kolb  V.  Eothenberg,  168  NYS  607;  St. 
Louis  &  S.  F.  E.  Co.  v.  Kerns,  41 
Okl.  167,  136  P  169;  Squires  v.  Modern 
Brotherhood,  68  Or.  336,  135  P  774; 
Oregon  E.  &  Nav.  Co.  v.  Taffe,  67  Or. 
102,  134  P  1024,  135  P,332,  545;  Bagin 
V.  E.  Co.,  108  S.  C.  171,  93  SB  860. 
439-33  P.  V.  Freeland,  284  111.  190, 
119  NE  928;  American  Beet  Sugar  Co. 
V.  Gro'c.  Co.,  183  Ky.  351,  209  SW  2; 
Miller's  Admr.  v.  Ewing,  163  Ky.  401, 
174  SW  22;  Fournier  v.  Gague,  117  Me. 
561,  103  A  1046;  Kolb  v.  Eothenberg. 
168  NYS  607;  American  Nat.  Bank  v- 
Stapleton  (Okl.),  169  P  494;  Cedar 
Eapids  Nat.  Bank  v.  Bashara,  39  Okl. 
482,  135  P  1051;  American  Nat.  Ins. 
Co.  V.  Frankel  (Tex.  Civ.),  199  SW 
1132. 

[a]  The  difficulty  of  obtaining  posi- 
tive proof  will  be  taken  into  considera- 
tion by  the  appellate  court  in  passing 
upon  the  probative  force  of  the  evi- 
dence. Scott  V.  Smelt.  Co.,  187  Mo. 
App.  344,  173  SW  23. 

[b]  A  failure  to  ask  peremptory  in- 
struction in  the  trial  court  does  not 
prevent  a  party  from  contending  in  the 
appellate  court  that  the  verdict  was 
contrary  to  the  weight  of  the  evidence. 
Carnahan  v.  Hamilton,  265  111.  508,  107 
NE  210. 

\e]  Contrary  to  physical  facts. 
Though  the  verdict  of  jury  is  ordinar- 
ily conclusive,  yet  where  the  evidence 
accepted  by  the  jury  is  contrary  to 
physical  facts  the  verdict  will  be  set 
aside.  Behling  v.  Bridge  &  I.  Co.,  158 
Wis.  584,  149  NW  484;  Kalman  v. 
Pieper,  158  Wis.  487,  149  NW  203. 
439-34  Wilzorek  v,  Ferris,  176  Cal. 
353,  167  P  234;  Ideal  Cream  Separator 
Eepair  Works  v.  Des  Moines,  167  la. 
517,  149  NW  640;  De  Eemer  v.  Ander- 
son, 41  Nev.  287,  169  P  737;  Kimball 
V.  Betts,  99  Wash.  348,  169  P  849;  In- 
dependent Order  of  Foresters  v.  Bon- 
ner, 84  Wash.  13,  145  P-  987. 
439-35  Helms  v.  Ey.  Co.,  188  Ala. 
393,  66  S  470;  Taxicab  &  Touring  Car 
Co.  V.  Cabaniss,  9  Ala.  App.  549,  63 
S  774;  Mahnix  v.  E.  L.  Eadke  Co.,  166 
Cal.  333,  136  P  52;  American  Art 
Works  V.  Picture  Frame  Wks.,  264  111. 
(UO,  106  NE  440;  Southern  Ey.  Co.  i;. 


Howerton,  182  Ind.  208,  105  NE  1025, 
106  NE  369;  Buchanan  v.  Caine,  57  Ind. 
App.  274,  106  NE  885;  Easher  v. 
Easher,  67  Ind.  App.  112,  106  NE  375; 
Taylor  v.  Griner,  55  Ind.  App.  617,  104 
NE  607;  Maine  v.  Eittenmeyer,  169  la. 
675,  151  NW  499;  Whinuery  v.  Cun- 
diff  (la.),  150  NW  659;  Dugger  v. 
Kelly,  168  la.  129,  150  NW  27;  Arm- 
strong V.  C,  177  Ky.  690,  198  SW  24; 
Louisville  &  N.  E.  Co.  v.  Stewart's 
Admx.,  163  Ky.  823,  174  SW  744;  Yan- 
dell  V.  Anderson,  163  Ky.  702,  174  SW 
481;  Louisville  &  N.  E.  Co.  v.  McAr- 
thur,  163  Ky.  291,  173  SW  770;  Den- 
ney  v.  Abbott,  163  Ky.  499,  173  SW 
1159;  Taylor  Sons  Co.  ■;;.  Hunt,  163  Ky. 
120,  173  SW  333;  Voison  v.  Shingle' 
Co.,  131  La.  775,  60  S  241;  Eeid  v.  S. 
S.  Co.,  112  Me.  34,  90  A  609;  Campbell 
V.  Peters,  117  Me.  565,  102  A  881;  Bean 
V.  Thorne,  117  Me.  554,  102  A  881; 
American  Exp.  Co.  -K.  S.,  132  Md.  72, 
103  A  96;  Anderson  i\  Blev.  E.  Co., 
220  Mass.  28,  107  NE  376;  Burnett  v. 
Brewing  Corp.,  219  Mass.  91,  106  NE 
597;  Loftus  v.  Laundry  Co.,  217  Mass. 
240,  104  NE  575;  Johnson  v.  Sinclair, 
140  Minn.  436,  168  NW  181;  Bragg  & 
Co.  V.  Goldstein,  128  Minn.  64,  150  NW 
223;  Thompson  v.  Poe,  104  Miss.  586, 
61  S  656;  Kemp  v.  Turman,  104  Miss. 
501,  61  S  548;  Gillogly  v.  Dunham,  187 
Mo.  App.  551,  174  SW  118;  Anderson 
v.  E.  Co.,  102  Neb.  497,  167  NW  559; 
Williams  r.  Ace.  Assn.,  97  Neb.  352, 
149  NW  822;  Haight  v.  E.  Co.,  97  Neb. 
293,  149  NW  778;  Scott  v.  Blakely,  85 
N.  J.  L.  729,  90  A  317;  Ault  v.  S.,  14 
Okl.  Cr.  140,  168  P  58;  Tulsa  St.  E. 
Co.  V.  Jacobson,  40  Okl.  118,  136  P 
410;  Peters  v.  Holder,  40  OTil.  93,  136 
P  400;  Zobrist  V.  Estes,  65  Or.  573,  133 
P  644;  Jordan  v.  Jordan  (E.  I.),  103  A 
699;  Kitchin  v.  Brown  (E.  L),  103 
A  566;  Eieley  v.  O'Hara  (E.  I.),  103 
A  483;  Sandy  v.  Youngstein  (E.  I.),  103 
A  483;  Daniel  t:.  S.  (Tex.  Cr.), 
198  SW  290;  Harris  v.  S.,  76  Tex.  Cr. 
301,  174  SW  354;  Thompson  v.  Pen- 
nington (Tex.  Civ.),  174  SW  944; 
Glover  v.  Phillips  (Tex.  Civ.),  174  SW 
657;  Southern  Kansas  Ey.  Co.  v.  Barnes 
(Tex.  Civ.),  173  SW  880;  Memphis  Cot- 
ton Oil  Co.  V.  Gardner  (Tex.  Civ.),  171 
SW  1082;  Ft.  Worth  Horse  &  Mule  Co. 
V.  Burnett  (Tex.  Civ.),  171  SW  1076; 
Thomas  v.  Barthold  (Tex.  Civ.),  171 
SW  1071;  Becker  v.  Land  &  Inv.  Co.,  76 
Wash.  685,  136  P  1147;  Puget  Sound 
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Electric  Ey.  v.  Pack.  Co.,  76  Wash. 
364,  136  P  117;  Berger-Crittenden  Co. 
V.  R.  Co.,  159  Wis.  256,  150  NW  496. 
439-36  Pell  Brewing  Co.  v.  Adamo 
245  Fed.  935,  15B  CCA  223;  Looker  v. 
V.  S.,  240  Fed.  932,  153  CCA  618;  Hen- 
derson V.  Bank,  188  Ala.  584,  66  S  473; 
Helms  V.  By.  Co.,  188  Ala.  393,  66  S 
470;  Alexander  v.  Smith,  180  Ala.  541, 
61  S  68;  Kelly  v.  S.  (Ala.  App.),  78  S 
644;  Southern  S.  Co.  v.  Barham  133 
Ark.  220,  202  SW  231;  Works  v.  S.,  131 
Ark.  593,  199  SW  531;  Walden  v.  Kirk- 
land,  131  Ark.  466,  199  SW  385;  Wolf 
V.  S.,  130  Ark.  591,  197  SW  582;  Smith 
V.  Smith,  173  Cal.  725,  161  P  495;  He- 
bert  V.  Patrick,  27  Colo.  App.  204,  146 
P  190;  Messer  v.  8.  (Fla.),  78  S  680; 
Wells  V.  S.  (Fla.),  77  S  8iS;  Southern 
Express  Co.  v.  Williamson,  66  Fla.  286, 
63  S  433;  Woodland  v.  Irr.  Co.,  26  Ida. 
789,  146  P  1106;  Carter  v.  Carter,  283 
HI.  324,  119  NE  269;  Van  Spanje  v. 
Hostetter  (Ind.  App.),  119  NE  725; 
Nordyke,  etc.  Co.  v.  Whitehead,  183 
Ind.  7,  106  NE  867;  Doughty  «.  Law, 
178  la.  840,  160  NW  226;  Brennaman  v. 
Leslie,  99  Kan.  285,  161  P  583;  Horine 
V.  Hammond,  94  Kan.  579,  146  P  1144; 
Louisville  &  N.  E.  Co.  v.  Conn,  179  Ky. 
478,  200  SW  952;  Morton  v.  Sanders, 
178  Ky.  836,  200  SW  24;  Cox  v.  Jus- 
tice, 177  Ky.  598,  197  SW  1060;  Ford 
V.  Ford,  142  La.  235,  76  S  622;  Fran- 
cois V.  Eea,lty  Co.,  134  La.  215,  63'  S 
880;  Quint  v.  Foss,  112  Me.  599,  91  A 
785;  Shackford  v.  Tel.  Co.,  112  Me.  204, 
91  A  931;  Carr  v.  E.  Co.,  140  Minn.  91, 
167  NW  299;  American  M.  S.  Co.  v. 
Grant,  135  Minn.  208.  160  NW  676; 
First  Nat.  Eealty  &  Loan  Co.  v.  Mason, 
185  Mo.  App.  37,  171  SW  971;  Huntley 
V.  Osborn  (Mo.  App.),  198  SW  1115; 
Moyer  v.  E.  Co.  (Mo.),  198  SW  839; 
Twentieth  Century  Mach.  Co.  v.  Bot- 
tling Co.,  273  Mo.  142,  200  SW  1079; 
Eobitaille  v.  Boulet,  53  Mont.  66,  161 
P  163;  Eood  v.  Murray,  50  Mont.  240, 
146  P  541;  Anderson  v.  E.  Co.,  102  Neb. 
497,  167  NW  559;  Plath  v.  Brunken, 
102  Neb.  467,  167  NW  567;  Bailey  v. 
Hurtt,  101  Neb.  823,  165  NW  147;  Kohl 
V.  Munsou,  97  Neb.  170,  149  NW  314; 
In  re  Gordon's  Est.,  40  Nev.  300,  161 
P  717;  Carey  v.  Clark,  40  Nev.  151,  161 
P  713;  Knock  v.  E.  Co.,  38  Nev.  143, 
145  P  939;  Johanson  v.  Ihle,  91  N.  J. 
L.  306,  102  A  628;  Cole  v.  Canno  (App. 
Div.),  171  NYS  400;  P.  v.  Atlas,  183 
App.  Div.  695,  170  NYS  834;  Mitchell 


f.  Bottling  Co.,  174  N.  C.  771,  93  SE 
850;  Dunn  v.  Carrier,  40  Okl.  214,  135 
P  337;  Moore  v.  Johnson,  39  Okl.  587, 
136  P  422;  Eumbaugh  v.  Eumbaugh,  39 
Okl.  445,  135  P  937;  Eagin  v.  E.  Co., 
108  S.  C.  171,  93  SE  860;  Webb  v. 
Cook  (S.  C),  96  SE  290;  Bordwell  v. 
Mission  Hill  Tp.  (S.  D.),  166  NW  229; 
Anderson  v.  Freeman  (S.  D.),  167  NW' 
143;  Wells  V.  Cloud  (Tex.  Civ.),  202 
SW  331;  Zemurray  v.  Produce  Co.  (Tex. 
Civ.),  202  SW  209;  Brady  v.  Eichey 
(Tex.  Civ.),  202  SW  170;  Lockin  v. 
Johnson  (Tex.  Civ.),  202  SW  168;  Zei- 
gcr  r.  Woodson  (Tex.-  Civ.),  202  SW 
163;  Wells,  Fargo  &  Co.  v.  Long  (Tex. 
Civ.),  190  SW  530;  Jones  v.  Bartlett 
(Tex.  Civ.),  189  SW  1107;  Holland 
Cook  Mfg.  Co.  V.  C.  W.  &  M.  Co.,  49 
Utah  43,  161  P  922;  Hunter  v.  Bur- 
roughs (Va.),  96  SE  360;  Stuart  v.  Co. 
(Va.),  96  SE  241;  Lynchburg  T.  &  L. 
Co.  u.  Gordon  (Va.),  96  SE  195;  Wil- 
kins  V.  Henderson  (Va.),  96  SE  163;  S. 
Yamamoto  v.  Lumb.  Co.,  84  Wash.  411, 
146  P  861;  Clapp  v.  Boom  Co.,  76  Wash. 
69,  135  P  808. 

[a]  Unless  clearly  wrong. — ^Weber  «. 
Towle,  97  Neb.  233,  149  NW  406. 
440-37  Westbrook  G.  &  M.  Co.  v. 
Johnson,  134  Ark.  300,  203  SW  1032; 
Anderson  v.  Ey.  Co.,  220  Mass.  28,  107 
NE  376;  EoQs  v.  Klump,  102  Neb.  338, 
167  NW  209;  Pruitt  v.  E.  Co.,  167  N. 
C.  246,  83  SE  350;  Toole  v.  Moore  (Tex. 
Civ.),  203  SW  429. 

440-38  Pendleton  v.  Poland,  111  Me. 
563,  90  A  426. 

440-39  Atlantic  Coast  Line  E.  Co.  v. 
Whitney,  65  Fla.  72,  61  S  179;  Inde- 
pendent Order  v.  Bonner,  84  Wash.  13, 
145  P  987. 

441-40  Buckeye  P.  Co.  v.  Powder 
Co.,  223  Fed.  881,  139  CCA  319;  Void 
V.  Eoberts  (Ala.),  76  S  934;  Central  of 
Ga.  E.  Co.  V.  HingBon,  186  Ala.  40,  65 
S  45;  Jackson  v.  Smith,  117  Ark.  656, 
174  SW  1189;  Messer  v.  S.  (Fla.),  78  S 
680;  Eome  S.  Mfg.  Co.  v.  Harvey,  15 
Ga.  App.  381,  83  SE  434;  Meeker  v. 
Trappett,  24  Ida.  198,  133  P  117;  Jef- 
fries V.  Alexander,  266  111.  49,  107  NE 
146;  Wheatcraft  v.  Myers,  67  Ind.  App. 
371,  107  NE  81;  Capitol  Tract.  Co.  v. 
McKeon,  ]32  Md.  79,  103  A  314;  Bell 
V.  Co.  (E.  I.),  90  A  2;  Just  v.  Herry 
(Tex.  Civ.),  174  SW  1012;  Thomas  v. 
Barthold  (Tex.  Civ.),  171  SW  1071; 
North  Ben.  L.  Co.  v.  Ey.  Co.,  76  Wash. 
232,  135  P  1017. 
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441-41  Prairie  Pebble  Phos.  Co.  v. 
Taylor,  64  Fla.  403,  60  S  114;  Taylor 
Sous  Co.  V.  Hunt,  163  Ky.  120,  173  BW 
333;  Franks  v.  C,  163  Ky.  96,  173  SW 
327;  Darling  v.  Ry.  Co.,  184  Mich.  607, 
151  NW  701;  Olson  v.  Farnsworth,  97 
Neb.  437,  150  NW  260;  Plath  v.  Brun- 
ken,  102  Neb.  467,  167  NW  567;  Horo- 
witz V.  Gottwalt  (N.  J.  L.),  102  A  930; 
N.  Y.  Petticoat  Mfg.  Co.  v.  Flickinger, 
102  Misc.  225,  168  NYS  676;  Eclipse 
Embroidery  Wks.  v.  Murray  &  Co.,  168 
NYS  620;  Finkelman  v.  Friedman,  167 
NYS  1026;  Hessler  v.  E.  Co.,  167  NYS 
863;  Merrill  v.  Bridge  &  I.  Co.,  69  Or. 
585,  140  P  439;  Kennedy  v.  Bank,  34 
S.  D.  457,  149  NW  168;  Virginia  Fire 
Ins.  Co.  V.  E.  Co.  (Tex.  Civ.),  173  SW 
487;  Galveston,  H.  &  S.  A.  E.  Co.  v. 
Patterson  (Tex.  Civ.),  173  SW  273. 
[a]  A  verdict  contrary  to  matters  of 
common  knowledge,  conceded  facts  or 
all  responsible  probaibilities  will  be  set 
aside  on  appeal  even  where  the  trial 
court  has  refused  on  motion  to  change 
it.  Behling  v.  Bridge  &  I.  Co.,  158  Wis. 
584,  149  NW  484-;  Lee  v.  By.  Co.,  101 
Wis.  352,  77  NW  714;  Flaherty  v.  Har- 
rison, 98  Wis.  559,  74  NW  360;  Both  v. 
Mfg.  Co.,  96  Wis.  615,  71  NW  1034; 
Badger  v.  Cotton  Mills,  95  Wis.  599,  70 
NW  687. 

441-42     Terrell  v.  S.,  81  Tex.  Cr.  647, 
197  SW  1107. 

441-43     Morrison  v.  Noone,  78  N.  H. 
549,  103  A  309. 

442-44  St.  Louis,  I.  M.  &  S.  E.  Co. 
V.  Smith,  117  Ark.  655,  174  SW  547; 
Messer  v.  S.  (Fla.),  78  S  680;  Childers 
V.  S.  (Fla.),  77  S  99;  Choran  v.  S.  (Ga. 
App.),  95  SE  531;  Ter.  v.  Soga,  20 
Haw.  71,  75;  Cincinnati,  etc.  Co.  v. 
Underwood,  60  Ind.  App.  351,  107  NE 
28;  Record  v.  Littlefield,  218  Mass.  483, 
106  NE  142;  Barner  v.  Rule,  116  Miss. 
600,  77  S  521;  Dumas  v.  Trustees  of 
Church,  175  N.  C.  431,  95  SE  775. 
442-45  Kansas  City  S.  E.  Co.  z^.  Will- 
sie,  224  Fed.  908,  140  CCA  352;  Birm- 
ingham Ey.,  L.  &  P.  Co.  V.  Nails,  188 
Ala.  352,  66  S  5;  Hilley  v.  R.  Co.,  11 
Ala.  App.  605,  66  S  883;  Liles  v.  Trac- 
tion Co.,  7  Ala.  App.  537,  61  S  480; 
Nashville  C.  &  St.  L.  Ey.  v.  Blackmon, 
7  Ala.  App.  530,  61  S  468  (holding  the 
imposition  of  punitive  damages  discre- 
tionary with  the  jury);  Southern  Ex- 
press Co.  V.  Malone  (Ala.  App.),  78  S 
408;  Scragg  v.  Sallee,  24  Cal.  App.  133, 
140  P  706;  Nashville,  C.  &  St.  L.  Ry. 


V.  Tatum,  21  Ga.  App.  388,  94  SE  632; 
Wabash  R.  Co.  v.  McDoniels,  183  Ind. 
104,  107  NE  291;  Buck  v.  Donahue 
(la.),  167  NW  466;  Wildeboer  v.  Pet- 
erson, 182  la.  1185,  166  NW  464;  Al- 
brook  V.  Tel.  Co.,  169  la.  412,  150  NW 
75;  Taylor  Sons  Co.  v.  Hunt,  163  Ky. 
120,  173  SW  333;  Cincinnati,  N.  O.  &  T. 
P.  E.  Co.  i\  Goldston,  163  Ky.  42,  173 
SW  161;  Campbell  v.  Peters,  117  Me. 
555,  102  A  881;  Reichert  v.  E.  Co.  (N. 
D.),  167  NW  127;  Henry  v.  Morris  & 
Co.,  42  Okl.  13,  140  P  413;  St.  Louis  & 
S.  F.  R.  Co.  V.  Pitts,  40  Okl.  685,  140 
P  144;  Moore  v.  Johnson,  39  Okl.  587, 
136  P  422;  Lancaster  v.  Eeese^260  Pa. 
390,  103  A  891;  Harrison  v.  Pearson 
(E.  I.),  103  A  565;  Yardborough  v. 
Columbia,  etc.  Co.,  100  S.  C.  33,  84  SE 
308;  Mehegan  v.  Faber,  158  Wis.  645, 
149  NW  397. 

442-46  Avondale  Mills  v.  Bryant, 
ID  Ala.  App.  507,  63  S  932;  McNeU  v. 
Webeking,  66  Fla.  407,  63  S  728;  Camp- 
bell v.-  Peters,  117  Me.  555,  102  A  881; 
Kling  V.  Lumb.  Co.,  127  Minn.  468,  149 
NW  947;  Eoos  ;;.  Klump,  102  Neb.  338, 
167  NW  209. 

[a]  Erroneous  exemplary  damages  not 
separated. — But  where  exemplary  dam- 
ages are  erroneously  allowed,  and  it 
cannot  be  determined  how  much  of  the 
verdict  was  for  actual  damages,  the  er- 
ror is  prejudicial.  Shriver  v.  Prawley, 
167  la.  419,  149  NW  510. 
442-47  Birmingham  Ey.  L.  &  P.  Co. 
1-.  Coleman,  181  Ala.  478,  61  S  890; 
Petrie  v.  E.  Co.,  132  La.  299,  61  S 
381;  In  re  Shaw's  Est.,  201  Mich.  574, 
167  NW  885;  Carr  v.  E.  Co.,  140  Minn. 
91,  167  NW  299;  Mahr  e.  Forrestal, 
127  Minn.  A75,  149  NW  938;  N.  Y. 
Petticoat  Mfg.  Co.  v.  Flickinger,  102 
Misc.  225,  168  NYS  676;  Baum  v.  Hal- 
perin,  169  NYS  489;  Finkelman  v. 
Friedman,  167  NYS  1026;  Crafts  v. 
Bank  (E.  L),  102  A  516;  Heindel  «. 
Power  Co.  (Wis.),  171  NW  938. 
[a]  In  extreme  cases  only. — The  power 
conferred  on  the  supreme  court  to 
grant  a  new  trial  because  a  verdict  is 
excessive  will  be  exercised  only  in  ex- 
treme cases.  Hertzberg  v.  Taxicab  Co., 
243  Pa.  540,  90  A  344;  Turnpike  Eoad 
Co.  r.  Cumberland  County,  225  Pa.  467, 
74  A  340. 

442-48  Florence  Hotel  Co.  v.  Bum- 
pas,  194  Ala.  69,  69  S  566;  Pratt  En- 
gineering Co.  V.  Trotti,  142  Ga.  401, 
83    SB   107;    Jones  v.    Sanitary    Diat., 
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265  111.  98,  106  NE  473;  T.  J.  Moss 
Tie  Co.  V.  Hite  (Ina.  App.),  119  NE 
145;  Louisville  &  N.  E.  Co.  v.  Mink, 
179  Ky.  625,  201  SW  16;  Campbell  v. 
Peters,  117  Me.  555,  102  A  881;  Tazoo 
&  M.  V.  E.  Co.  V.  May,  104  Miis.  422, 
61  S  449,  44  LEA  (NS)  1138;  Hutch- 
inson V.  Bridge  &  C.  Co.,  97  Neb.  439, 
150  NW  193;  Bordwell  v.  Mission  Hill 
Tp.  (S.  D.),  166  NW  229;  Houston 
Elec.  Co.  V.  Schmidt  (Tex.  Civ.),  203 
SW  617;  Galveston,  H.  &  S.  A.  Ey. 
Co.  V.  Hill  (Tex.  Civ.),  202  SW  358; 
Fisheries  Co.  v.  McCoy  (Tex.  Civ.),  202 
SW  343. 

[a]  Coudittonal  grant  of  ne\r  trial. 
The  fact  that  the  court  granted  a  new 
trial  unless  plaintiff  remitted  a  por- 
tion of  the  damages,  does  not  amount 
to  a  finding  that  the  jury  was  in- 
fluenced by  passion  or  prejudice.  Lynch 
V.  Southern  Pac.  Co.,  24  Cal.  App.  108, 
140  P  298. 

443-49  Southern  Ey.  Co.  v.  Herron, 
189  Ala.  662,  66  S  627;  Empire  Life 
Ins.  Co.  V.  Gee,  178  Ala.  492,  60  S 
90;  Douglas  V.  Dye  Works  &  L.  Co., 
169  Cal.  28,  145  P  535;  Jones  v.  Wall 
(Ga.  App.),  96  SE  344;  City  of  Thomas- 
ville  V.  Crowell  (Ga.  App.),  96  SE  335; 
Smith  V.  Leverett  (Ga.  App.),  96  SE  8; 
Georgia  Coast  &  P.  E.  Co.  v.  Smith 
(Ga.  App.),  95  SE  1017;  Dumas  v. 
J.  W.  Stafford  &  Son  (Ga.  App.),  95 
SE  1009;  Bond  v.  Bond  (Ga.  App.), 
95  SE  1005;  Chance  v.  S.  (Ga.  App.), 
95  SE  876;  Akin  v.  S.  (Ga.  App.),  95 
SE  872;  Bk.  of  Harlem  v.  Phillips  (Ga. 
App.),  95  SE  721;  Graham  v.'S.  (Ga. 
App.),  95  SE  871;  Simmons  v.  S. 
(Ga.  App.),  95  SE  871;  Abraham  v. 
Go.,  21  Ga.  App.  522,  94  SE  826;  Price 
i'.  Eimes  Bros.,  21  Ga.  App.  580,  94 
SE  817;  Carter  v.  S.,  21  Ga.  App.  493, 
94  SE  630;  Jones  v.  S.,  21  Ga.  App. 
504,  94  SE  629;  Pana  v.  Baldwin,  265 
HI.  119,  106  NB'454;  Erere  v.  E.  Co., 
94  Kan.  54,  146  P  864;  Louisville  & 
N.  E.  Co.  V.  Tuttle,  180  Ky.  558,  203 
SW  308;  Carr  v.  E.  Co.,  140  Minn. 
91  167  NW  299;  Vormehr  v.  Mac- 
cabees, 198  Mo.  App.  276,  200  SW  76; 
Green  v.  Standard  Oil  Co.  (Mo.  App.), 
199  SW  746;  Seidenkranz  v.  Supreme 
Lodge  K.  &  L.  (Mo.  App.),  199  SW 
451;  Bder  v.  E.  Co.,  50  Mont.  106,  145 
P  1;  Adams  v.  White  &  Son  (E.  I.), 
103  A  230;  Carney  v.  Hawkins  (E.  I.), 
90  A  418;  Webb  v.  Cook  (S.  C),  96 
SE  290;  Stuart  v.  Smith-Courtney  Co. 


(Va.),  96  SE  241;  Mehegan  v.  Faber, 
158  Wis.  645,  149  NW  397. 
443-50  Cash  v.  Smith,  10  Ala.  App. 
417,  65  S  193;  Nashville,  C.  &  St.  L. 
By.  V.  Hinds,  9  Ala.  App.  534,  63  S 
409;  Hall  V.  Clayton,  4  Ala.  App.  461, 
59  S  235;  Western  &  A.  E.  Co.  v. 
Jarrett  (Ga.  App.),  96  SE  17;  Bvrd  v. 
Byrd  (Ga.  App.),  96  SE  10. 
443-51  Cole  v.  E.  Co.  (Ala.),  77  S 
719;  Southern  E.  Co.  v.  Morgan,  178 
Ala.  590,  59  S,  432;  Torrill  v.  Walker, 
5  Ala.  App.  535,  59  S  775;  Davis  v. 
S.,  68  Fla.  81,  66  S  429;  Southern  Exp. 
Co.  V.  Stovall  (Fla.),  77  S  618;  Spell 
V.  Johnson,  142  Ga.  242,  82  SE  663; 
Chatfield  v.  S.  (Ga.  App.),  95  SE  478; 
Myers  f.  Lee  &  Co.  (Ga.  App.),  95  SE 
475;  Fulford  i:  Downs,  21  Ga.  App. 
744,  94  SE  1041;  Bradham  v.  S.,  2! 
Ga.  App.  510,  94  SE  618;  Eoberts  v. 
Carroll,  21  Ga.  App.  464,  94  SE  583; 
Selz,  Schwab  &  Co.  v.  Gullion  (Ind.), 
119  NE  209;  Ideal  Cream  Separator 
Repair  Wks.  v.  Des  Moines,  167  la.  517, 
149  NW  640;  Walsh  v.  Ey.  Co.,  185 
Mich.  177,  151  NW  754;  Geiger  v.  City 

(Mo.  App.),  198  SW  78;  Grorud  v. 
Lossl,  48  Mont.  274,  136  P  1069;  Lizott 
V.  Mill  Co.,  48  Mont.  171,  136  P  46; 
Tulsa  St.  E.  Co.  v.  Jaeobson,  40  Okl. 
118,  136  P  410;  Adams  v.  Simpson, 
76  Wash.  508,  136  P  704;  McKay  v. 
Elec.  Co.,  76  Wash.  257,  136  P  134: 
443-53  Henderson  Land  &  Lumb. 
Co.  V.  Brown  (Ala.  App.),  78  S  716; 
Kilgore  v.  Shannon  &  Co.,  6  Ala.  App. 
537,   60    S   520;    McParlane   v.   Eobeit- 

son,  142   Ga.  266,  82  SE   643;   Capital 
City  O.   Co.  V.  E.   Co.,    16    Ga.    App. 

750,  86  SE  67;  Daniel  v.  Johnson  (Ga. 

App.),    95    SE   1015;    Lane   v.    8.    (Ga. 

App.),    95    SE    537;    Bloodworth,  v.    S. 

(Ga.  App.),   95   SB   532;    Chorau  v.   S. 

(Ga.   App.),   95   SE    531;    Eountree   v. 

Brown,   22   Ga.   App.    79,   95    SE    375; 

Elzie   V.   S.,   21   Ga.   App.   501,   94   SE 

627;    Eoberts   v.   Carroll,  '21    Ga.   App. 

464,   94    SE    583;    Yoakum    v.   Ey.    Co. 

(Mo.    App.),    199    SW    263;     Kribs     v. 

Jefferson    City   L.   H.    &   P.    Co.    (Mo. 

App.),  199  SW  261;  Parkes  v.  Linden- 

mann,  161  Wis.  101,  151  NW  787. 

443-53     Delvaux  v.  E.  Co.,  167  Wis. 

586,   167   NW   438. 

[a]     Where  prejudice  or  ignorance  of 

the  jury  brought  about  the  verdict,  it 

will  be  set  aside  though  approved  by 

the    trial   judge.     Southern    R.    Co.   v. 

Herron,  189  Ala.  662,  66  S  627. 
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444-55  Hazard  v.  Min.  Co.,  27  Colo. 
App.  118,  146  P  1072;  Atlantic  C.  L. 
R.  Co.  V.  McElmurray  Bros.,  16  Ga.  App. 
759,  86  SE  48;  Dickinson  v.  E.  Co., 
8,5  N.  J.  L.  586,  90  A  305. 
444-56  Philadelphia  &  R.  Ry.  Co.  y;. 
U.  S.,  247  Fed.  466,  159  CCA  520; 
Security  Nat.  Bk.  v.  Bank,  241  Fed. 
1,  154  CCA  1;  Moore  v.  Walker  (Ala.), 
79  S  191;  Union  Mut.  Aid  Assn.  v. 
Carroway  (Ala.),  78  S  792;  Weil  v. 
Centerfit  (Ala,),  78  S  885;  Paught  v. 
Leith  (Ala.),  78  S  830;  Smith  v.  Thom- 
as (Ala.),  78  S  §20;  Cofield  v.  McGraw 
(Ala.  App.),  77  S  981;  Tennessee  River 
Nav.  Co.  V.  Banking  Co.  (Ala.  App.), 
77  S  438;  Enslen  Development  Co.  v. 
Plumbing  &  E.  Co.,  189  Ala.  450,  66 
S  514;  Reid  v.  McElderry,  188  Ala.  150, 
66  S  7;  Gingold  v.  Coplon,  186  Ala. 
340,  65  S  328;  Reid  v.  McElderry,  10 
Ala.  App.  472,  65  S  421;  Southern  R. 
Co.  V.  Foster,  7  Ala.  App.  487,  60  S 
993;  Swope  V.  Sherman,  7  Ala.  App. 
210,  60  S  474;  Hearn  v.  R.  Co.,  6  Ala. 
App.  483,  60  8  600;  Georgia  Pine  Lumb. 
Co.  V.  Lumb.  &  T.  Co.,  6  Ala.  App.  211, 
60  S  512;  Bass  v.  Clements,  6  Ala.  App. 
167,  60  S  443;  Wells  v.  R.  Co.,  5  Ala. 
App.  579,  59  S  343;  Glenn  Refining  Co. 
V.  Wester,  5  Ala.  App.  441,  59  S  717; 
Huffman  v.  Sudbury,  117  Ark.  628,  174 
SW  1149;  Supreme  Tribe  of  Ben  Hur 
v..  Gailoy,  117  Ark.  145,  173  SW  838; 
Blanc  V.  Connor,  167  Cal.  719,  141  P 
217;  Blanc  v.  De  Latour,  34  Cal.  App. 
512,  168  P  141;  Simen  v.  Sam  Aftergut 
Co.,  26  Cal.  App.  361,  146  P  1058; 
Farrington  v.  McClellan,  26  Cal.  App. 
375,  146  P  1051;  Toraasini  v.  Smith, 
26  Cal.  App.  227,  146  P  691;  Ford  v. 
Lou  Kum  Shu,  26  Cal.  App.  203,  146 
P  199;  Kurze  v.  Douglas,  26  Cal.  App. 
186,  146  P  197;  Fernandez  v.  Watt, 
26  Cal.  App.  86,  146  P  47;  Herron  v. 
Gear,  26  Cal.  App.  18,  145  P  731; 
Poote  V.  Produce  Co.,  25  Cal.  App.  787, 

145  P  730;  Eaton  v.  Locey,  22  Cal. 
App.  762,  136  P  534;  Weill  v.  Danziger, 

'     22  Cal.  App.  688,  136  P  338;  Ryan  v. 
High   School   Dist.,   27   Colo.   App.   63, 

146  P  792;  Central  Trust  Co.  v.  Culver, 
58  Colo.  334,  145  P  684;  Degge  v. 
Electric  Co.,  27  Colo.  App.  563,  140 
P  478;  Edwards  v.  McLaughlin,  25 
Colo.  App.  202,  136  P  552;  Monte  Vista 
Canal  Co.  v.  Irr.  D.  Co.,  24  Colo.  App. 
496,  135  P  981;  S.  J.  Cordner  Co.  v. 
Manevetz,  92  Conn.  587,  103  A  842; 
Cartenovitz  t--.  Conti,  92  Conn.  546,  10! 


A  629;  Fleischer  v.  Wein,  92  Conn. 
372,   102   A    769;    In   re^  Burke's   Est., 

92  Conn.  306,  102  A  590;  White  v. 
Chemical  Co.,  92  Conn.  186,  102  A  579; 
Welles  V.  Bryant,  68  Fla.  113,  66  S 
562;  Foster  v.  Sunday,  65  Fla.  329,  61 
8  625;  Holley  v.  8.,  20  6a.  App.  723, 

93  SE  236;  Hau  v.  Land  &  Imp.  Co., 
20  Haw.  172;  In  re  Simon's  Will,  266 
111.  304,  107  NE  613;  Knox  Engineer-,', 
ing  Co.  V.  R.  Co.,  264  111.  198,  106 
NE  188;  Gilchrist  v.  Hatch,  183  Ind. 
371,  106  NE  694;  Johnston  v.  Allis- 
baugh,  58  Ind.  App.  83,  107  NE  686; 
In  re  Doore's  Est.  (la.),  166  NW  763; 
Trustees  of  Hubbell  Est.  v.  Davison 
(la.),  168  NW  137;  Paucher  v.  Mining 
Co.  (la.),  168  NW  86;  Sullivan  t. 
0 'Callaghan,  182  la.  755,  166  NW  74; 
Youtsey  v.  Lemley,  169  la.  401,  151 
NW  491;  Morrow  v.  Hall,  169  la.  534, 
151  NW  482;  Bell  Jones  Co.  v.  E. 
Co.,  168  la.  96,  150  NW  7;  Sprecher 
V.  Ensminger,  167  la.  118,  149  NW  97; 
Emerson-B.  Imp.  Co.  v.  Willhite,  102 
Kan.  56,  169  P  549;  Sentuey  v.  Ey. 
Co.,  90  Kan.  610,  135  P  678;  Johnson 
V.  Gas.  Co.,  90  Kan.  565,  135  P  589, 
AnnCaBl915B,  549;  8.  v.  Mayer,  90  Kan. 
470,  135  P  666;  Salmon  Brick  &  Lumb. 
Co.  V.  Southern  Pac.  Co.,  132  La.  356, 
61  S  401;  Siekmann  v.  Kern,  132  La. 
100,  61  8  128;  McOabe  v.  Life  Ins. 
Co.,  131  La.  1044,  60  S  678;  Merchants' 
&  Farmers'  Bank  v.  Harris,  131  La. 
829,  60  S  362;  Goldberg  v.  Deslatte, 
131  La.  798,  60  8  246;  In  re  Simmons, 
117  Me.  175,  103  A  68;  Walker  v.  Brad- 
ford, 117  Me.  147,  103  A  15;  Coast- 
wise Shipbuilding  Co.  v.  Tolson,  132 
Md.  203,  103  A  478;  Jewel  Tea  Co. 
V.  Weber,  132  Md.  178,  103  A  476;  Mac- 
intosh V.  Abbot  (Mass.),  120  NE  383; 
Damm  v.  Boylaton,  218  Mass.  557,  106 
NE  177;  Perdew  v.  Cedar  Co.,  201 
Mich.  520,  167  NW  868;  In  re  Miner's 
Est.,  201  Mich.  115,  166  NW  882; 
Cramer  v.  Sugar  Co.,  201  Mich.  500, 
167  NW  843;  Woodward  v.  Imp.  Co., 
200  Mich.  523,  166  NW  1025;  Carey 
V.  Min.  Co.,  183  Mich.  139,  149  NW 
974;  Haugen  v.  King,  138  Minn.  479, 
164  NW  991;  Murphy  v.  Anderson,  128 
Minn.  106,  150  NW  387;  McKinley  v. 
Boom  Co.,  127  Minn.  212,  149  NW  295; 
Illinois  Central  R.  Co.  v.  Smith,  102 
Miss.  276,  59  8  87;  Hunter  V.  Moore 
(Mo.),  202  SW  544;  Drake  v.  Moore 
(Mo.),  202  SW  551;  Macon  v.  Brewster, 
273    Mo.    616,    201    SW    547;    Eidenour 
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V.  Co.  (Mo.  App.),  205  SW  881;  Horine 
V.  Eoyal  Ins.  Co.,  199  Mo.  App.  107, 
201  SW  958;  Woods  v.  Johnson,  264 
Mo.  289,  174  SW  375;  London  !;. 
Pvinsch,  188  Mo.  App.  14,  173  SW  88; 
St.  Louis  Sash  &  Door  Works  v.  Ton- 
kins, 188  Mo.  App.  1,  173  SW  47; 
Friedman,  Keller  &  Co.  v.  Olson,  187 
Mo.  App.  469,  173  SW  28;  Briggs  v. 
Kemp,  102  Neb.  354,  167  NW  212; 
Dravo-Doyle  Co.  v.  Water  Dist.,  102 
Neb.  184,  166  NW  558;  NefE  v.  Kolb, 
102  Neb.  108,  166  NW  195;  Thompson 
V.  Lumb.  Co.,  37  Nev.  183,  141  P  69; 
Hansen  v.  E.  Co.,  78  N.  H.  518,  102 
A  625;  New  York  Switch  &  C.  Co.  v. 
Mullenbaeh  (N.  J.  L.),  103  A  803; 
Shaw  V.  Texas  Co.,  91  N.  J.  L.  716,  103 
A  380;  Smarak  v.  Segusse,  91  N.  J.  L. 
57,  102  A  354;  Lamed  v.  MaeCarthy, 
85  N.  J.  L.  589,  90  A  272;  Bunton  v. 
Oampredon,  24  N.  M.  314,  171  P  142; 
P.  V.  Hager,  181  App.  Div.  153,  168 
NTS  183;  Baumann  v.  New  York,  180 
App.  Div.  498,  167  NYS  720;  Engel 
V.  Gerstenfeld,  102  Mise.  97,  168  NYS 
434;  Simon  v.  Busso,  171  NYS  313; 
Bd.  of  Comrs.  of  Mitchell  Co.  v.  Abee 
Bros.,  175  N.  C.  701,  96  SE  31;  Barber 
V.  Absher  Co.,  175  N.  C.  602,  96  SE 
43;  Duma«  v.  Trustees  of  Church,  175 
N.  C.  431,  95  SE  775;  Jerome  v.  Setzer, 
175  N.  C.  391,  95  SE  616;  Cox  v.  Boy- 
den,  175  N.  C.  368,  95  SE  548;  Gil- 
more  V.  Sinathers,  167  N.  C.  440,  83  SE 
823;  Magnuson  v.  Stiehm  (N.  D.),  168 
NW  613;  Peil  v.  Ins.  Co.,  28  N.  D. 
355,  149  NW  358;  Hale  v.  Record,  44 
Okl.  803,  146  P  587;  Friar  v.  Mc- 
Gilbray,  45  Okl.  597,  146  P  581;  Bailey 
V.  Williamson-Halsell-Frazier  Co.,  44 
Okl.  586,  145  P  412;  Galer  v.  Berrian, 
43  Okl.  303,  140  P  155;  American  Nat. 
Bk.  V.  Halsell,  43  Okl.  126,  140  P  399; 
Franklin  v.  Wright,  42  Okl.  17,  140  P 
403;  Alfred  c.  E.  Co.,  42  Okl.  4,  140  P 
415;  Thigpen  v.  Eisby,  39  Okl.  598,  136 
P  418;  Semple  v.  Baken,  39  Okl.  563, 
135  P  1141;  Wolf  V.  Eppenatein,  71  Or. 
1,  140  P  751;  Peaslee  v.  Mfg.  Co.,  68 
Or.  244.  135  P  521;  Stroberg  v.  Mer- 
rill, 67  Or.  409,  135  P  335;  Smith  v. 
Gevnrtz,  67  Or.  25,  135  P  190;  Account 
of  Shaw,  260  Pa.  368,  103  A  827;  In 
re  Ifdmundson's  Est.,  259  Pa.  429,  103 
A  277;  Son  Cui  v.  Guepangeo,  22  Phil. 
Isl.  216;  Paterno  v.  Manila,  17  Phil. 
Isl.  26';  Capellania  de  Tambobong  v. 
Antottio,  8  Phil.  Isl.  683;  Enriquez  v. 
Bnriquez,    8    Phil.   Isl.    565;    Walsh   v. 


Spinning  Co.  (R.  I.),  103  A  1025; 
Fogarty  v.  Pogarty  (R.  I.),  103  A  737; 
Sayles  v.  Sayles  (E.  I.),  103  A  225; 
O'Dell  V.  McElmurray  (S.  C),  96  SE 
255;  Muns  v.  Kennedy  (S.  C),  96  SE 
253;  Oneida  Knitting  Co.  v.  Co.  (Tex. 
Civ.),  202  SW  811;  Landrum  v.  Burris 
(Tex.  Civ.),  202  SW  359;  Todd  v.  E. 
Co.  (Tex.  Civ.),  173  SW  617;  Ara  v. 
Rutland  (Tex.  Civ.),  172  SW  993;  Best 
V.  Kirkendall  (Tex.  Civ.),  107  SW  932; 
Powell  V.  Merrill  (Vt.),  103  A  259; 
Hamman  v.  Miller,  116  Va.  873,  83  SE 
382;  Laughlin  v.  Taxicab  &  Tr.  Co., 
84  Wash.  342,  146  P  847;  Barnard  V. 
Clarke,  84  Wash.  698,  146  P  175;  Klee- 
sattel  V.  Orr,  80  Wash.  191,  141  P  3o5; 
Edward  Thompson  Co.  v.  Murphine,  79 
Wash.  672,  140  P  1073;  Dougan  v. 
Seattle,  76  Wash.  621,  136  P  1165; 
Phelps  V.  Monroe,  166  Wis.  315,  165 
NW  471;  Liebman  v.  Welsh,  159  Wis. 
597,  150  NW  966;  Murphy  v.  Baldwin, 
159  Wis.  567,  150  NW  957;  First  Sav- 
ings &  Tr.  Co.  V.  E.  Co.,  159  Wis.  344, 
150  NW  405. 

[a]  Findings  of  fact  prepared  by  coun- 
sel inay  not  be  entitled  to  the  same 
respect  as  those  judicially  prepared. 
Bibelhausen  v.  Bibelhausen,  159  Wis. 
365,  150  NW  516. 

[b]  Findings  of  fact  by  a  board  of 
supervisors  is  binding  on  supreme  court. 
Ames  Evening  Times  f.  Tribune  (la.), 
168  NW  106. 

[c]  Applies  to  findings  of  fact  under 
Workmen's  Compensation  proceedings. 
Brinko's  Est.  i;.  E.  Co.,  90  N.  J.  L.  658, 
102  A  390. 

[d]  Where  evidence  is  documentary 
or  without  practical  dispute  rule  does 
not  apply.  Owensboro  Banking  Co.  v. 
Buck  (Ala.  App.),  77  S  940. 
444-57  Simmons  v.  Hodges,  250  Fed. 
424,  162  CCA  494;  Moore  v.  Walker 
(Ala.),  79  S  191;  Dees  v.  Bank  (Ala.), 
76  S  901;  Shannon  v.  Lee,  178  Ala. 
463,  60  S  99;  Stephenson  v.  Confec- 
tionery Co.,  10  Ala.  App.  431,  65  S  314; 
Smith  V.  Shadix,  5  Ala.  App.  345,  59 
S  706;  Northern  Alabama  R.  Co.  v. 
Bidgood,  5  Ala.  App.  658,  59  S  680; 
Penny  v.  Quinn  (Ala.  App.),  77  S  2t0; 
Bush  V.  Alexander,  134  Ark.  307,  2u3 
SW  1028;  In  re  Cowell's  Est.,  169  Cal. 
156,  146  P  425;  Cross  v.  Mayo,  167 
Cal.  594,  140  P  283;  Eiverside  County 
V.  Clay  Co.,  34  Cal.  App.  538,  168  P 
152;  Blanc  v.  De  Latour,  34  Cal.  App. 
512,  168  P  141;  Johnston  v.  Bank,  22 
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Cal.  App.  717,  136  P  516;  Lynch  v. 
Lynch,  22  Cal.  App.  653,  135  P  1101; 
Taber  v.  Bailey,  22  Cal.  App.  617,  133 
P  975;  Torrey  v.  Mfg.  Co.,  34  Cal.  App. 
681,  168  P  576;  Dee  v.  Dee,  34  Cal. 
App.  658,  168  P  588;  Salisbury  v.  La 
Pitte,  57  Colo.  358,  141  P  484;  Dubois 
v.  Bowles,  55  Colo.. 312,  134  P  112;  Rol- 
lins r.  Real  Estate  Co.,  25  Colo.  App. 
85,  136  P  95;  Jackson  v.  Larson,  24 
Colo.  App.  548,  136  P  81;  Weiss  v. 
Ahrens,  24  Colo.  App.  631,  135  P  987; 
Waters  v.  Asphalt  &  C.  Co.,  67  Fla. 
440,  65  S  457;  Pidcock  v.  Nace,  15 
Ga.  App.  794,  84  SE  S26;  Dearing 
V.  Hockersmith,  25  Ida.  140,  136  P  994; 
Hufton  V.  Hufton,  25  Ida.  96,  136  P 
605;  Burmeister  v.  Trust  Co.,  266  111. 
304,  107  NE  613;  Burr  v.  Beckler, 
264  111.  230,  106  NE  206;  MeKeeu  v. 
Bowen  &  Co.,  182  Ind.  333,  106  NE 
529;  Jewell  v.  Cecil,  177  Ky.  822,  198 
SW  199;  Davis  v.  Little,  163  Ky.  512, 
173  SW  1129;  Williams  v.  Planting 
Co.,  132  La.  332,  61  S  392;  Perrett 
V.  8.  S.  Co.,  131  La.  986,  60  S  639; 
Gaff  V.  Cornwallis,  219  Mass.  226,  106 
NE  860;  Lodi  v.  Goyette,  219  Mass. 
72,  106  NE  601;  Damm  v.  Inhab^, 
218  Mass.  557,  106  NE  177;  Schwier 
V.  Hurlburt,  184  Mich.  698,  151  NW 
603;  Golden  v.  Bank  (Miss.),  66  S  782; 
-Ware  v.  Cheek  (Mo.),  201  SW  847; 
St.  Louis  V.  Semple  (Mo.),  199  SW 
967;  Dowd  V.  Bond  (Mo.),  199  SW 
954;  January  v.  Harrison  (Mo.),  199 
SW  935;  Stewart  v.  Asbury,  199  Mo. 
App.  123,  201  SW  949;  Boschulte  v. 
Drainage  Dist.,  102  Neb.  451,  167  NW 
730,  169  NW  240;  Crane  v.  Jersey  City 
(N.  J.  L.),  103  A  678;  Nvgren  v.  Chosen 
Freeholders,  86  N.  J.  L.  364,  90  A  1111; 
Webster  v.  Chosen  Freeholders,  86  N.  J. 
L.  256,  90  A  1110;  Peil  v.  Ins.  Co.,  28 
N.  D.  356,  149  NW  358;  Bothwell  v. 
Way,  44  Okl.  555,  145  P  350;  Gault  v. 
Thurmond,  39  Okl.  673,  136  P  742; 
Crafts  V.  Bank  (R.  I.),  102  A  516; 
Anderson  v.  Bruflat  (S.  D.),  167  NW 
397;  Vincent  v.  South  Bend,  83  Wash. 
314,  145  P  452;  Hansen  i;.  Abrams,  76 
Wash.  457,  136  P  678;  Borde  v.  Kings- 
ley,  76  Wash.  613,  136  P  1172. 
445-58  Wear  v.  Glass  Co.,  224  Fed. 
60,  139  CCA  622;  Bnslen  Dev.  Cq.  v. 
Barbour  Co.,  189  Ala.  450,  66  S  514; 
Peoples  Bank  v.  Brown  (Ark.),  203  SW 
579;  Shannon  i:.  Tooker,  167  Cal.  484, 
140  P  10;  Spahn  &  Rose  Lumb.  Co. 
V,  B.  Cp.   (la.),  166  NW  1045;   Clark 


&  Co.  V.  Monson  (la.),  166  NW  576; 
Youtsey  v.  Lemley,  169  la.  401,  151 
NW  491;  Record  v.  Littlefield,  218 
Mass.  483,  106  NE  142;  Rosenberg  d. 
Warehouse  Co.,  218  Mass.  518,  106  NE 
171;  Finkelstein  v.  Warhauer,  168  NTS 
593.  ,  ,., 

[a]  Probate  court  findings. — ^Revie;^ 
of  conclusions  on  facts  entered  by  pro- 
bate court  will  not  be  disturbed  unless 
it  is  so  manifestly  against  the  evi- 
dence that  a  judge  at  nisi  prius  would 
set  aside  the  verdict  of  a  jury  rendered 
on  the  same  testimony.  Allen  v. 
Scruggs,  190  Ala.  654,  67  S  301;  Briel 
V.  Bank,  180  Ala.  576,  61  S  277. 
445-59  Ryan  v.  High  School  Dist., 
27  Colo.  App.  63,  146  P  792;  Williams 
V.  Dockweiler,  19  N.  M.  623,  145  P 
475;  Texas  Midland  R.  R.  v.  Becker 
(Tex.  Civ.),  171  SW  1024. 
445-60  Union  Mut.  Aid  Assn.  v. 
Carroway  (Ala.),  78  S  792;  McCay  v. 
Parks  (Ala.),  79  S  119;  Hogeboom  <v. 
Anderson,  70  Fla.  393,  70  S  312;  At- 
lantic Coast  Line  R.  Co.  v.  Hillhouse/ 
64  Fla.  173,  60  8  339;  Pyron  v.  Mer- 
cantile Co.,  147  Ga.  435,  94  SE  543; 
Marks  v.  Wooster  (Mo.  App.),  199  SW 
446;    Dravo-Doyle   Co.   v.   Water   Dist., 

102  Neb.  184,  166  NW  558;  Potoai 
Zinc  Co.  V.  Mahoney,  36  Nev.  390,  135 
P  1078;  Schrager  v.  Foster,  181  App. 
Div.  923,  168  NYS  240;  Smith  v. 
Gevurtz,  67  Or.  25,  135  P  190;  Gov-' 
ington  V.  Hawes  La-Anna  Co.,  245  Pa. 
73,  91  4  514;  lannuecilli  v.  Carlone 
(R.  I.),  90  A  163;  Bennington  County 
V.  Manchester,  87  Vt.  555,  ^0  A  502. 
445-61  Weil  v.  Centerfit  (Ala.),  78 
S  885;  Deal  v.  Houston  County  (Ala.), 
78  S  809;  Hess  v.  Hodges  (Ala.),  78 
S  85;  Dees  v.  Bank  (Ala.),  76  S  901; 
Saibara  v.  Nursery  Go.  (Ala.),  76  S 
861;  Twinn  Tree  Lumb.  Co.  v.  Hunter, 
181  Ala.  565,  61  S  914;  Lampkin  v. 
Thomas  (Ala.  App.),  79  S  156;  Penny 
);.  Quinn  (Ala.  App.),  77  S  240;  Gher- 
ardi  v.  Connecticut  Co.,  92  Conn.  454, 

103  A  668;  Fleischer  v.  Wein,  92  Conn. 
372,  102  A  769;  Shad  v.  Smith  (Fla.), 
76  S  897;  Nolan  v.  Zagar,  266  111.  39,  .i 
107  NE  105;  In  re  Doore's  Est.  (la.), 
166  NW  763;  Adkins  v.  Bently,,177 
Ky.  616,  197  SW  1086;  Music  v.  E. 
Co.,  163  Ky.  628,  174  SW  44;  S.  f. 
Priest,  117  Me.  223,  103  A  359;  Jacobs 
r.  Glasser,  200  Mich.  473,  166  NW  867; 
Morton  t'.  De  Young  185  Mich.  94, 
151  NW  627;  Carey  v.  Mis.  Co.,  183 
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Mich.  139,-149  NW  974;  Hrdlicka  v. 
Haberman,  140  Minn.  124,  167  NW  363; 
In  re  Gordon's  Est.  (Minn.),  151  NW 
529;  Berndt  f.  Berndt,  127  Minn.  238, 
149  NW  287;  Dravo-Doyle  Co.  v.  Water 
Dist.,  102  Neb.  184,  166  NW  558;  Neff 
V.  Kolb,  102  Neb.  108,  166  NW  195; 
Hoykendorf  v.  Contracting  Co.,  181 
App.  Div.  922,  168  NYS  286;  Trundle 
r.  Beggs  &  Co.,  181  App.  Div.  314,  168 
NYS  785;  Wallis  v.  Loan  Co.,  180  App. 
Div.  719,  168  NYS  513;  Aschendorf  «. 
Bulova  Co.,  169  NYS  438;  Finkelman 
t.  Friedman,  167  NYS  1026;  Crump  v. 
Lanham  (Okl.),  168  P  43;  Ben  Avon 
V.  Water  Co.,  260  Pa.  289,  103  A  744; 
In  re  Edmundson's  Est.,  259  Pa.  429, 
103  A  277;  Dugan  v.  Smith  (Tex.  Civ.), 
199  SW  654;  Todd  v.  St.  Louis,  etc. 
E.  Co.  (Tex.  Civ.),  173  SW  617;  Best 
V.  Kirkendall  (Tex.  Civ.),  107  SW  932; 
In  re  Bugbee's  Will  (Vt.),  102  A  484; 
Williamson   c.  Levine,  75   W.  Va.  143, 

83  SE  281;  McMillen  v.  Strange,  159 
Wis.  271,  150  NW  434;  Keck  v.  Silica 
Co.,  158  Wis.  500,  149  NW  208. 

[a]  Judge  improperly  influenced. — ^Un- 
less clearly  erroneous,  or  that  it  is 
shown  the  judge  was  influenced  by  im- 
proper motives  or  misunderstood  the 
evidence.  Knowlson  v.  Priar,  184  Mich. 
464,  151  NW  555. 

446  62  Westermann  Co.  v.  Ptg.  Co., 
233  Fed.  609,  147  CCA  417;  Thornton 
«.  Eseo,  181  Ala.  241,  61  S  255;  Dyer 
i;.  Dyer,  116  Ark.  487,  173  SW  394; 
Terra  Ceia  Est.  v.  Taylor,  68  Pla.  261, 
67  S  169;  Barnes  &  Jessup  Co.  v.  Wil- 
liams, 64  Fla.  190,  63  S  787;  Lunning 
V.  Lunning  (la.),  168  NW  140;  Eembe 
V.  Ferguson  (la.),  166  NW  720;  Lade  i;. 
Board  (la.),  166  NW  586;  Baker 
V.  Baker,  169  la.  473,  151  NW  459; 
Oliver  v.  Baldwin,  201  Mich.  336,  167 
NW  910;  Northrup  v.  Northrup,  200 
Mich.  623,  166  NW  919;  Nicholson  v. 
Duff,  189  Mo.  App.  47,  174  SW  451; 
WiUe  V.  Wille,  88  N.  J.  Eq.  581,  103 
A  74;  Mutual  Benefit  L.  Ins.  Co.  v. 
Cummings,  66  Or.  272,  126  P  982,  133 
P  1169,  AnnCasl915B,  535;  Davis  v. 
Manson  (B.  I.),  102  A  714;  Fares  v. 
Urban,  46  Utah  609,  151  P  57;  Little 
V.  Stringfellow,  46  Utah  576,  151  P 
347;  Utah  Commercial  &  Sav.  Bank  v. 
Fox,  44  Utah  323,  140  P  660;  Cochran 
r.  Eemillard,  86  Wash.  582,  150  P 
1197;  Highland  v.  Ice,  75  W.  Va.  513, 

84  SE  252. 

[a]    Tbe  opinion  of  the    trial   judge 


may  be  considered  in  order  to  ascer- 
tain the  reasons  for  his  decision.  Utah 
Commercial  &  Sav.  Bank  v.  Fox,  44 
Utah  323,  140  P  660. 

[b]  Specific  performance.  —  Applica- 
tions for  the  enforcement  of  specific 
performance  of  a  contract  for  the  sale 
of  real  estate  are  addressed  to  the 
sound  judicial  discretion  of  the  chan- 
cellor. Gaskins  v.  Byrd,  66  Fla.  432,  63 
S  824. 

[c]  Finding  of  jury  as  to  amount  of 
damage  sustained,  is  conclusive  on  re- 
view of  chancery  cause.  Norfolk  &  W. 
E.  Co.  V.  Allen  &  Sons,  122  Va.  603, 
95  SE  406. 

[d]  Findings  accorded  same  effect  as 
verdict  of  jury  where  the  conclusions 
are  result  of  oral  evidence  taken  be- 
fore the  chancery  court.  Faulkner  v. 
Fowler  (Ala.),  79  S  257. 

[e]  Decree  based  on  testimony  of  wit- 
nesses not  personally  before  chancellor 
will  be  reversed  where,  it  is  clearly  in 
error.  Guggenheimer  &  Co.  v.  David- 
son (Fla.),  77  S  266. 

446-63  Hlgdon  v.  Bradley  (Ala.),  77 
S  686;  Fitzpatrick  v.  Stringer  (Ala.), 
76  S  932;  Gay  v.  Metcalf,  189  Ala. 
42,  66  S  668;  Joiner  v.  Watkins,  186 
Ala.  211,  65  S  135;  Bonner  v.  Camp- 
bell, 117  Ark.  655,  174  SW  230;  Dyer 
V.  Dyer,  116  Ark.  487,  173  SW  394; 
Kirkland  v.  Tampa  (Fla.),  78  S  17; 
Smith  V.  O'Brien  (Fla.),  78  S  13; 
Simpson  v.  Bk.  (Fla.),  77  S  204;  Eosen- 
thal  V.  Ins.  Co.  (Fla.),  77  S  92;  Shad 
V.  Smith  (Fla.),  76  S  897;  Davidson 
V.  Collier  (Fla.),  78  S  983;  Mickeiis 
V.  Mickens  (Fla.),  78  S  287;  Manasse 
i:  Bk.  (Fla.),  78  S  424;  Brickell  v. 
Lauderdale  (Fla.),  78  S  681;  Nolan  v. 
Zagar,  266  111.  39,  r07  NE  105;  Lade 
V.  Supervisors  (la.),  166  NW  586;  In 
re  Wearin's  Est.,  167  la.  535,  149  NW 
621;  Sposedo  v.  Merriman,  111  Me. 
530,  90  A  387;  Eubenstein  v.  Lottow, 
220  Mass.  156,  107  NE  718;  Freeman 
V.  Freeman,  107  Miss.  750,  66  S  202; 
Northern  Assur.  Co.  v.  Lumb.  Co.,  105 
Miss.  688,  63  S  209;  Lott  v.  Hull,  104 
Miss.  308,  61  S  421;  Southern  Planta- 
tions Co.  V.  Kennedy  Heading  Co.,  104 
Miss.  131,  61  S  166;  Eose  v.  Sofiea 
(Miss.),  78  S  771;  Eiechman-Crosby  Co. 
r.  Dinwiddle,  117  Miss.  103,  77  S  906; 
Board  of  Comrs.  v.  Thyfault,  43  Okl. 
82,  141  P  409;  Scott  v.  Hubbard,  67 
Or.  498,  136  P  653;  Longstreth  v. 
Philadelphia,  245  Pa,  233,  91   A  667; 
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Borough  of  Mt.  Oliver  v.  Goldbach,  244 
Pa.  56,  90  A  435;  Smith  V.  Alderson, 
116  Va.  986,  83  SE  373. 

[a]  Written  documents  in  evidence 
will  be  construed  by  the  appellate  court 
irrespective  of  the  construction  placed 
upon  them  by  the  trial  court.  North- 
ern Asaur.  Cjo.  v.  Lumb.  Co.,  105  Miss. 
688,  63  S  209. 

[b]  Probate  courts. — Darrow  v.  Bar- 
row (Ala.),  78  S  383. 

446-64  T.  S.  Faulk  &  Co.  v.  Gro- 
cery Co.,  178  Ala.  254,  59  S  450;  Bon- 
ner V.  Campbell,  117  Ark.  655,  174  SW 
23'3;  Ce  Vail  v.  Perrin,  34  Cal.  App. 
676,  168  P  584;  Shad  v.  Smith  (Fla.), 
76  S  897;  S.  V.  Marx,  139  Minn.  448, 
166  NW  1082;  Toth  v.  Farms  Co.,  117 
Miss.  522,'  78  S  513;  Eiechman-Orosby 
Co.  V.  Dinwiddle,  117  Miss.  103,  77  S 
906;  McLaughlin  Bros.  v.  Hilliard,  97 
Neb.  326,  149  NW  807;  Baftery  v. 
Keillv  (E.  I.),  102  A  711.  See  Rosen- 
thal f.  Ins.  Co.  (Fla.),  77  S  92. 
[a]  Credibility  of  witnesses.— Where 
the  examination  of  the  record  on  ap- 
peal in  a  suit  in  equity  leaves  an  ap- 
pellate court  in  doubt  as  to  the  equities 
between  the  parties,  the  doubt  de- 
pending solely  upon  the  credibility  of 
material  witnesses  who  testified  orally 
upon  the  trial,  such  doubt  will  ordi- 
narily be  resolved  in  fayor  of  the  cor- 
rectness of  the  judgment  of  the  trial 
court.  McLaughlin  Bros.  v.  Hilliard, 
97  Neb.  326,  149  NW  807;  Langmann 
V.  Guernsey,  95  Neb.  221,  145  NW 
27(|, 

447-65  Caldwell  v.  Caldwell ■?( Ala.), 
76  S  928;  Faulkner  v.  Mfg.  Co.,  201 
Mich.  182,  166  NW  954;  Borough  of 
Ben  Avon  v.  Water, Co.,  260  Pa.  289, 
103  A  744. 

[a  I  Question  as  to  purport  of  undis- 
puted evidence  on  appeal  comes  up  un- 
affected by  conclusion  which  trial 
judge  reached  thereon.  Eaftery  v.  Eeil- 
iv  (R.  I.),  102  A  711. 
447-66     Caldwell  v.  Caldwell   (Ala.), 

76  S  928;  Northrup  v.  Northrup,  200 
Mich.  623,  166  NW  919;  Herbert  v.  E. 
Co.,  200  Mich.  566,  166  NW  923; 
Anker  v.  E.  Co.,  140  Minn.  63,  167  NW 
'278;  Lust  v.  Lust  (Mo.),  202  SW  564. 
447-67     McCormicki;.  Badham  (Ala.), 

77  S  736:  Southern  R.  Co.  v.  Cleve- 
land (Ala!),  60  S  799;  Frisbie  v.  Scott, 
199  Mo.  App.  131,  201  SW  561;  King 
V.   Mann    (Mo.   App.),   199    SW    705; 


Olson  V.  Farnsworth,  97  Neb;  407,  150 
NW  260. 

447-68  McCormiek  v.  Badham  (Ala>), 
77  S  736;  Wilhelm  v.  Collison,  133 
Ark.  166,  202  SW  28;  Gamble  t.  Keyes, 
39  8.  D.  692,  166  NW  134;  Gamer  v. 
Schlentz,  84  Wash.  37,  146  P  166. 
447-69  G.  C.  Shaw  &  Son  v.  Du  Bose 
(Ala.),  76  S  925;  City  of  Kennett  v. 
Const.  Co.,  273  Mo.  279,  202  SW  558; 
Southard  v.  Dudley  (Mo.  App.),  199 
SW  593;  Culp  v.  Supreme  Lodge,  198 
Mo.  App.  77,  638,  199  SW  275;  Dorset 
V.  Chambers,  187  Mo.  App.  276,  173 
SW  725;  Waite  v.  Shoemaker  &  Co., 
50  Mont.  264,  146  P  736;  Reed  v. 
Realty  Co.,  222  N.  Y,  693,  119  NE  70; 
Yarborough  v.  Columbia,  etc.  Co.,  100 
S.  C.  33,  84  SE  308;  Cranmer  v.  Chris- 
tian (S..  D.),  16q  NW  1086;  Cain  v. 
Elec.  Co.,  81  W.  Va.  631,  95  ^B  88. 
447-70  Huntsville  Knitting  Co.  v. 
Butner  (Ala.),  78  S  890;  Johnson  c.  S. 
(Ala.),  78  S  805;  Girardino  v.  E.  Co., 
179  Ala.  420,  60  S  871;  Yarbrough  v. 
Carter,  179  Ala.  356,  60  S  833;  Chap- 
pell  V.  Falkner,  11  Ala.  App.  382,  66  S 
890;  Messer  v.  S.  (Fla.),  78  S  680; 
Jolly  V.  Jolly,  147  Ga.  566,  94  SE  885; 
Tidwell  V.  Garrick,  21  Ga.  App.  529, 
94  SE  863;  Callaway  v.  Pearson,  21  Ga. 
App.  565,  94  SE  817;  Jones  v.  S.,  21 
Ga.  App.  504,  94  SE  629;  Western  & 
A.  E.  Co.  V.  Smith,  15  Ga.  App.  289, 
82  SE  906;  Dutton  v.  S.,  123  Md.  373, 
91  A  417;  Hoffman  v.  Dunham  (Mo. 
App.),  202  SW  429;  S.  v.  Young  (N. 
J.  L.),  103  A  173;  Strachbein  v.  Gilmer 
(Tex.  Civ.),  202  SW  333;  Landsdown 
V.  Huff,  103  Wash.  277,  174  P  21. 
[a]  In  federal  courts  a  motion  for  a 
new  trial  will  not  be  reviewed.-  Black 
V.  R.  Co.,  218  Fed.  239. 
448-71  Girardino  v.  Birmingham 
So.  R.  Co.,  179  Ala.  420,  60  S  871; 
Dounatin  v.  Co.  (Cal.  App.),  175  P  26; 
De  Vail  V.  Perrin,  34  Cal.  App.  676,  168 
P  584;  Eosche  v.  Axle  Co.,  168  la.  461, 
150  NW  663;  Ingalls  v.  Smith,  93  Kan. 
814,  145  P  846;  Harrington  i-.  Ry.  Co., 
229  Mass.  421,  118  NE  880;  Bucher  v. 
Showalter,  44  Okl.  690,  145  P  1143; 
Turtle  Creek  Borough  v.  Water  Co.,  243 
Pa.  401,  90  A  194. 

448-72  G.  C.  Shaw  &  Son  v.  Du  Bose 
(Ala.), -76  S  925;  MuUikin  v.  Balti- 
more, 131  Md.  363,  102  A  469;  Hrdlioka 
V.  Haberman,  140  Minn.  124,  167  NW 
363;  Anker  v.  R.  Co.,  140  Minn.  63, 
167  NW  278;  Ingraham  v.  R.  Co.,  182 
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App.  Div.  112,  169  NYS  346;  Johnson 
V.  Mullen  (N.  D.),  167  NW  326;  Key- 
stone Grain  Co.  v.  Johnson,  38  N.  D. 
562,  165  NW  977;  Ballew  v.  S.  (Tex. 
Or.),  199  SW  1109;  Lewis  v.  S.  (Tex. 
Cr.),  199  SW  1091;  Howley  v.  Chaffee 
(Vt.),  103  A  r048. 

[a]  Prejudicial  error.  —  A  judgmeit 
will  be  vacated,  and  a  new  trial  or- 
dered, where  a  new  trial  was  refused 
by  the  trial  court  on  a  proper  showing 
of  newly  discovered  evidence  which,  if 
furnished  in  the  form  of  competent 
proof,  would  seriously  affect  the  pre- 
vailing party 's  right  of  recovery. 
Meyerson  j/.  Traviu,  151  NYS  584. 
448-73  [a]  Finding  that  interpleader 
was  not  collusive  is  conclusive  on  ex- 
ceptions. Page  Belting  Co.  v.  Prince 
&  Co.,  77  N.  H.  309,  91  A  961. 
44S-74  Neff  v.  Kolb,  102  Neb.  108, 
166  NW  195;  James  Livingstone  Const. 
Co.  i:  Eedmond,  150  NYS  1021. 
449-76  In  re  Anderson,  224  Fed. 
790;  Harvard  v.  Bank,  64  Fla.  308,  60 
S  345;  Dawson  v.  Morris,  163  Ky.  220, 
173  SW  348;  Phillips  v.  Phillips, '  230 
Mass.  14,  119  NE  190;  In  re  Hunne- 
well,  220  Mass.  351,  107  NE  934;  Taft 
V.  Henry,  219  Mass.  78,  106  NE  553; 
Wentworth  v.  Market  Co.,  218  Mass. 
91,  106  NE  118;  Jacobs  v.  Glasser,  200 
Mich.  473,  166  NW  867;  Montcastle 
V.  Wheeler,  167  N.  C.  268,  83  SE  469; 
Simmons  v.  Groom,  167  N.  C.  271,  83 
SE  471;  Leclaire  v.  Glengarry  Mills 
(E.  L),  102  A  513;  McBride  v.  McNall 
(Vt.),  103  A  1022. 

[a]  Register. — Where  there  is  a  con- 
flict of  evidence  the  register's  finding 
has  the  same  weight  as  tliat  of  a  jury. 
O'Kelley  v.  Clark,  184  Ala.  391,  63 
S,948;  Metcalf  «.  Bank,  181  Ala.  323, 
61  S  900. 

449-77  Brooks  v.  Kerr,  223  Fed. 
1016,  139  CCA  612;  Apseloff  v.  Hy- 
man,  162  Ky.  541,  172  SW  946;  Coombs 
V.  Lumb.  Co.  (Mo.),  197  SW  342;  Far- 
row V.  Work,  39  Okl.  734,  136  P  739; 
Southern  Eng.  &  Boil.  Wks.  v.  Dicks, 
101  S.  C.  462,  86  SE  18. 
448-78  Shad  v.  Smith  (Fla.),  76  S 
897;  Dawson  v.  Morris,  163  Ky.  220, 
173  SW  348;  Herbert  v.  E.  Co.,  200 
Mich.  566,  166  NW  923. 
[a]  Findings  of  a  referee  when  ap- 
proved by  frial  court  are  not  generally 
reviewable,  but  when  the  finding  of 
the  ultimate  and  determinative  fact  is 
not  definitely  stated  by  the  referee  the 


approval  by  the  judge  adds  no  force 
thereto.  French  «.  Richardson,  167  N. 
C.  41,  83  SE  31. 

449-7'9  U.  S.  V.  Boarman,  244  U.  S. 
397,  37  Sup.  Ct.  605,  61  L.  ed.  1222 
(new  parties  after  judgment);  City 
Council  V.  Co.,  246  Fed.  440,  158  CCA 
504;  Pen.  E.  Co.  v.  Minds,  244  Fed.  53; 
Cooper  V.  Kelly,  131  Ark.  6,  198  SW 
94;  Eural  Special  School  Dist.  v.  School 
Dist.,  123  Ark.  570,  186  SW  70;  Porter 
V.  Bryson,  35  Cal.  App.  688,  170  P 
1068;  Baker  v.  Music  Co.,  175  Cal.  652, 
166  P  1006;  Stewart  v.  Hunter,  65  Fla. 
325,  61  SE  623;  Sherlock  v.  Yarn,  64 
Fla.  447,  59  S  953;  Cleveland,  C.  C.  & 
St.  L.  Ey.  Co.  V.  Markle  (Ind.),  119 
NE  371;  Diedrich  v.  Way  (Ind.  App.), 
119  NE  223;  Breen  v.  Ey.  Co.  (la.), 
168  NW  901;  Eoberts  v.  Eoberts,  103 
Kan.  65,  173  P  537;  Warner  v.  Snook, 
102  Kan.  814,  172  P  521;  Westphal  v. 
Westphal,  132  Md.  330,  103  A  846; 
Nickerson  v.  Glines,  220  Mass.  333,  107 
NE  942;  Browne  v.  Fairhall,  218  Mass. 
495,  106  NE  177;  Clark  v.  Judge,  194 
Mich.  180,  1€0  NW  409;  Schmidt  v. 
Thonapson,  140  Minn.  180,  167  NW  543; 
Clinton  Film  Service  Co.  v.  Conan,  140 
Minn.  94,  167  NW  289;  Staehlin  v. 
Major  (Mo.  App.),  199  SW  427;  S.  v. 
Contariuo,  91  N.  J.  L.  103,  102  A 
872;  Keystone  Grain  Co.  v.  Johnson, 
38  N.  D.  562,  165  NW  977;  Beauehamp 
V.  Assn.,  38  N.  D.  483,  165  NW  545; 
Priest  V.  Quinton  (Okl.),  171  P  1113; 
Cowokochee  v.  Chapman  (Okl.),  171  P 
50;  Bennett  v.  Bank,  44  Okl.  575,  145 
P  807;  Maloy  v.  Eosenbaum  Co.,  260 
Pa.  466,  103  A  882;  Borough  of  Ben 
Avon  V.  Water  Co.,  260  Pa.  289,  103 
A  744;  Adams  v.  Auto  Co.  (Tex.  Civ.), 
202  SW  207;  Dallas  v.  Atkins  (Tex. 
Civ.),  197  SW  593;  Pierce  v.  Mitchell, 
87  Vt.  538,  93  A  577;  Maltbie  v.  Gadd, 
101  Wash.  483,  172  P  657;  Coaticook 
V.  Laroche,  24  Que.  K.  B.  339. 
449-80  First  Nat.  Bank  of  S.  F.  v. 
Detroit  Tr.  Co.,  248.  Fed.  16,  160  CCA 
156;  Cummings  v.  McDonnell,  189  Ala. 
96,  66  S  717;  Priestly  v.  8.,  19  Ariz. 
371,  171  P  137;  ,Gartlan  v.  0.  A.  Hooper 
&  Co.,  177  Cal.  414,  170  P'  1115; 
Johnston  v.  Murphy  (Cal.  App.),  172 
P  616;  Oberholzer  v.  Hubbell  (Cal. 
App.),  171  P  436;  Caldwell  f.^egents 
of  University-,  35  Cal.  App.  «39,  170 
P  666;  Butler  &  Co.  v.  Hdw.  Co.,  15 
Ga.  App.  193,  82  SE  815;  Valley  State 
Bk.    V.    Water    Co.,    29    Ida.    587,    161 
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P  242;  Houser  v.  Laughlin,  55  Ind.  App. 
563,  104  NE  309  (abuse  of  discretion 
as  to  change  of  venue);  Croner  v. 
Keefer,  103  Kan.  204,  173  P  282; 
Myers  v.  Thompson  (Me.),  102  A  776; 
Nickerson  v.  'Glines,  220  Mass.  333,  107 
NE  942;  Kelly  v.  Higginsville,  185 
Mo.  App.  55,  171  SW  966;  In  re  Thaw, 
182  App.  Div.  368,  169  NYS  430; 
Beauchamp  v.  Assn.,  38  N.  D.  483,  165 
NW  545;  Luak  v.  Phelps  (Okl.),  173  P 
371;  Eoe  v.  Snyder,  100  Wash.  311,  170 
P  1027. 

450-81     Keystone  Grain  Co.  v.  John- 
son, 38  N.  D.  562,  165  NW  977. 
450-82     Larky  v.  Larky,  88  N.  J.  Eq. 
591,  103  A  177. 

450-83  BlickenstafE  v.  Cowgill,  58 
Ind.  App.  378,  106  NE  376;  Brittain 
V.  Gorman,  42  Utah  586,  133  P  370. 
450-84  Downing  v.  Klondike  M.  & 
M.  Co.,  165  Cal.  786,  134  P  970;  Staley 
V.  O'Day,  22  Cal.  App.  149,  133  P 
620;  Esden  v.  May,  36  Nev.  645,  135 
P  1185;  Bundy  v.  Swallow  Co.  (Vt.), 
102  A  1041. 

451-87  Tait  v.  Oil  Go.,  28  Cal.  App. 
107,  151  P  378;  Houser  v.  Laughlin, 
55  Ind.  App.  563,  104  NE  309;  Heck 
V.  C,  163  Ky.  518,  174  SW  19;  Mans- 
field V.  C,  163  Ky.  488,  174  SW  16; 
Bliek  V.  Cockins,  131  Md.  625,  102  A 
1022;  S.  V.  Burney,  193  Mo.  App.  326, 
186  SW  23;  Boyd  v.  E.  Co.,  97  Neb. 
238,  149  NW  818. 

451-88  Pennsylvania  Co.  v.  Fanger, 
231  Fed.  851,  146  CCA  47;  Am.  Nat. 
Ins.  Co.  V.  White,  126  Ark.  483,  191 
SW  25;  Dussart  v.  Merc^  Co.,  57  Colo. 
423,  140  P  806;  De  Puy  v.  Peebles,  24 
Ida.  550,  135  P  264;  Walton  v.  Kenna- 
mer,  39  Okl.  629,  136  P  584;  Fire 
Assn.  V.  Gin  Co.,  39  Okl.  162,  134  P 
443. 

[a]  OverruUng  of  motion  to  show 
cause  why  an  attachment  should  not  be 
vacated  will  not  be  reviewed.  Wilson 
V.  Callan,  9  Ala.  App.  265,  63  S  27. 
451-90  Western  C.  &  M.  Co.  v.  Me- 
Callum,  237  Fed.  lOOS,  151  CCA  65; 
Bixley-Theisen  Co.  v.  Evans,  186  Ala. 
507,  65  S  81;  Union  Marine  Ins.  Co. 
V.  Transfer  Co.,  186  Ala.  443,  65  S 
78;  Schalich  v.  Bell,  173  Cal.  773,  161 
P  983;  Florence  Oil  &  H.  Co.  v.  Oil, 
G.  &  E.  Co.,  55  Colo.  378,  135  P  454; 
DuboJ  V.  Bowles,  55  Colo.  312,  134  P 
112;  Heiman  f.  Felder,  178  la.  740,  160 
NW  234;  Mantle  v.  Min.  Co.,  24  Ida. 
613,  135  P  854,  136  P  1130;   Breen  v. 


By.  Co.  (la.),  168  NW  901;  Lakin  V. 
Chartered  Co.,  Ill  Me.  556,  90  A  427; 
Cullen  V.  Mtg.,  etc.  Co.,  47  Mont.  513, 
134  P  302;  Adickes  v.  Chatham,  167 
N.  C.  681,  83  SE  748;  Cauley  v.  Dunn, 
167  N.  C.  32,  83  SE  16;  Lowenstein 
V.  Holmes,  40  Oklr  33,  135  P  727; 
Scivally  v.  Doyle,  50  Okl.  275,  151  P 
618;  Stoner  v.  Fryett,  91  Wash.  89, 
157  P  2ia;  Ames  P.  S.  &  L.  Co.  v. 
Gill  (Tex.  Civ.),  190  SW  1130;  Thorn- 
ton V.  Goodman  (Tex.  Civ.),  185  SW 
926. 

[a]  Amendment  of  pleadings  is  with 
in  the  court's  discretion.  Lakin  v. 
Chartered  Co.,  Ill  Me.  556,  90  A  427. 

[b]  But  a  refusal  to  permit  an  amend- 
ment to  conform  to  facts  established 
by  both  parties  is  an  abuse  of  dis- 
cretion for  which  the  court  will  be 
reversed.  Cottong  v.  Zybell,  179  la. 
1184,  162  NW  767. 

[c]  Filing  reply  after  verdict. — ^It,  is 
within  the  discretion  of  the  court,  in 
an  action  for  money  advanced,  to  al- 
low plaintiff  to  amend  his  pleadings  to 
conform  to  the  proof,  showing  that  a 
receipt,  given  defendant  for  a  part 
payment,  by  mistake  6mitted  items  for 
which  defendant  should  have  been 
charged.  Halligan  v.  Keeler,  167  la. 
72,  148  NW  971. 

451-91  Outcault  Adv.  Co.  v.  Hooten 
&  Co.,  11  Ala.  App.  454,  66  S  901; 
Hartford-Aetna  Nat.  Bank  v.  Anderson, :: 
92  Conn.  643,  103  A  845;  Hurlbut  v. 
Talbot,  273  111.  299,  112  NE  693; 
Southern  Surety  Co.  v.  Waits,  45  Okl 
513,  146  P  431. 

[a]  Permitting  additional  pleas. — Craig 
&  Co.  V.  Pierson  Lumb.  Co.,  179  Ala. 
535,  60  S  838. 

[b]  Granting  extensions  of  time. 
Empire  Mfg.  Co.  v.  Spruill,  169  N.  C. 
618,  86  SE   522. 

[c]  Separating  pleadings  Into  para- 
graphs is  a  discretionary  matter  with 
the  court.  Huntington,  etc.  Co.  v.  Spell 
(Ind.  App.),  107  NE  741;  Adams  »■ 
Antles,  57  Ind.  App.  594,  105  NE  931; 
Walley  v.  Wiley,  56  Ind.  App.  171,  104 
NE  318. 

[d]  The  overruling  of  a  demuirer 
strictly  pro  forma  cannot  be  regarded 
as  an  exercise  of  the  court's  discre- 
tion. International  Paper  Co.  v.  Canal 
Co.,  88  Vt.  93,  90  A  943. 

[e]  Bill  of  particulars.  —  The  denial 
of  a  jnotion  for  a  more  detailed  bill  of 
particulars  will  not  be  reversed  in  the 
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absence  of  abuse  of  discretion.  Groves 
V.  McLaurin,  66  Fla.  230,  63  8  439; 
Blue  Ridge  L.  &  P.  Co.  v.  Tutwiler, 
106  Va.  54,  5fe  BE  539;  S.  v.  Bailey, 
75  W.  Va.  250,  83  SE  910. 
[f]  Order  striking  sereral  portions  of 
answer,  some  of  which  should  not  have 
been  stricken,  may  be  reversible  error. 
Miller  v.  Edwards  (Fla.),  77  S  231, 
451-92  Bluefields  S.  8.  Co.  v.  Fruit 
Co.,  243  Fed.  1,  155  CCA  531;  Fisher 
Mach.  Wks.  Co.  v.  Dougherty,  231  Fed. 
910,  146  CCA  106  (submission  of  spe- 
cial questions  to  jury);  P.  v.  Allen, 
32  Cal.  App.  110,  162  P  401;  Eaton 
V.  Southern  Pac.  Co.,  22  Cal.  App.  461, 
134  P  801;  Vaughn  v.  Corbiu,  170  Ky. 
426,  186  SW  131  (limiting  time  of  ar- 
gument);  Walker  v.  Bradford,  117  Me. 
147,  103  A  15;  Blick  v.  Cockins,  131 
Md.  626,  102  A  1022;  In  re  Miner's 
Est.,  201  Mich.  115,  166  NW  882;  Mc- 
Lain  v.  E.  Co.,  140  Minn.  35,  167  NW 
349;  Blass  v.  Ins.  Co.  (Mo.  App.),  202 
SW  270;  Hauser  v.  S.,  101  Neb.  834, 
166  isrW  245;  S.  v.  Girone,  91'  N.  J.  L. 
498,  103  A  803;  Meier  &  Frank  Co.  v. 
Mitlehner,  75  Or.  331,  146  P  796; 
Maloy  V.  Bosenbaum  Co.,  260  Pa.  466, 
103  A  882;  Trump  v.  Mikell,  105  S.  C. 
280,  89  SE  645;  Daniels  v.  Fuel  Co., 
79  W.  Va.  255,  90  SE  840. 

[a]  Competency  of  jurors,  etc. — Heal- 
er V.  Inkman,  94  Kan.  594,  146  P 
1172. 

[b]  Order  of  addressing  jury. — The  or- 
der in  which  counsel  shall  address  the 
jury  is  within  the  court's  discretion. 
Exchange  State  Bank  v.  Taber,  25  Ida. 
723,  145  P  1090. 

[c]  Appointment  of  special  prosecu- 
tor.— The  trial  court  is  vested  with  a 
discretion  in  the  appointment  of  a 
special  prosecutor  and  his  judgment  in 
the  matter  will  not  be  disturbed  on  ap- 
peal unless  abuse  is  shown.  P.  .v. 
Strosnider,  264  111.  434,  106  NE  229. 
\i]  Limitation  of  cross  examination. 
Meloy  V.  Bosenbaum  Co.,  260  Pa.  466, 
103  A  882. 

452-93  Williams  v.  Green,  201  Mich. 
202,  166  NW  890;  Sharpley  v.  City,  167 
Wis.  61,  166  NW  789. 
452-95  Standard  Oil  Co.  v.  Weeks, 
6  Ala.  App.  161,  60  S  508. 
[a]  Broader  field  In  discretion  of 
court  in  passing  on  motion  for  new 
trial  than  in  determining  motion  to 
nonsuit.  Borne  8.  Mfg.  Co.  v.  Harvey, 
,  15  Ga.  App.  381,  83  SB  434. 


452-96  James  v.  B.  Co.  (la.),  166 
NW.  1045;  Walker  i;.  Bradford,  117  Me. 
147,  103  A  15;  Snure  r.  Brew.  Co.,  139 
Minn.  516,  166  NW  1068;  St.  Bd.  v. 
Giedroyc,  91  N.  J.  L.  61,  102  A  906; 
S.  V.  Contarino,  91  N.  J.  L.  103,  102 
A  872. 

fa]  Setting  aside  verdict. — Ernst  v. 
Milwaukee,  etc.  Co.,  158  Wis.  467,  149 
NW  146. 

[b]  Special  findings.— It  is  within  the 
judge's  discretion  to  require  the  jury 
to  find  specially  on  certain  questions. 
Surridge  v.  Ellis,  117  Ark.  223,  174  SW 
537;  Hanover  Fire  Ins.  Co.  v.  Eisman, 
45  Okl.  639,  146  P  214. 
452-97  Johnson  v.  Cordes,  33  Gal. 
App.  619,  165  P  1040;  Sherlock  v.  Varn, 
64  Fla.  447,  59  S  953;  New  Bell  Jellico 
Coal  Co.  V.  Sowders,  162  Ky.  443,  172 
SW  914;  Childers  v.  C,  161  Ky.  443, 
171  SW  149;  Briggs  v.  Adams,  220 
Mass.  262,  107  NE  966;  Manda  v.  E. 
Co.,  89  N.  J.  L.  327,  98  A  467;  Ger- 
linger  v.  Frank,  74  Or.  517,  145  P 
1069;  Lewis  v.  Williams,  105  S.  C.  165, 
89  SE  647. 

[a]  Admission  of  evidence. — Whether 
or  not  a  sufficient  foundation  has  been 
laid  for  the  admission  of  certain  evi- 
dence is  within  the  court's  discretion. 
Sanders  v.  Burnham,  91  Vt.  480,  100 
A  905. 

[b]  Experiments,  evidence  as  to. 
Bailey  Lumb.  Co.  v.  B.  Co.,  78  N.  H. 
94,  97  A  555,  competency  of  experi- 
mental evidence. 

[c]  AUowance  of  leading  questions. 
White  8.  M.  Co.  v.  Horkan,  17  Ga. 
App.  48,  86  SE  257;  Anderson  v.  Ber- 
rum,  36  Nev.  463,  136  P  973;  Smith  v. 
Gillis,  51  Okl.  134,  151  P  869. 

[d]  Bes  gestae. — Admissibility  of  evi- 
dence as  part  of  res  gestae  is  a  mat- 
ter within  court's  discretion.  Calla- 
han V.  E.  Co.,  '47  Mont.  401,  133  P 
687,  47  LEA  (NS)   587. 

[e]  Extent  of  cross-examination, — Cen- 
tral of  Georgia  E.  Co.  v.  Stephenson, 
189  Ala.  553,  66  S  495;  Meadow  v. 
Evans,  188  Ala.  229,  66  S  446;  St. 
Louis,  I.  M.  &  8.  B.  Co.  f.  McMiehael, 
115  Ark.  101,  171  SW  115. 

[f]  Number  of  witnesses. — The  trial 
court  may  in  its  discretion  limit  the 
number  of  witnesses  who  shall  testify 
•to  a  particular  fact.     Geohegan  v.  B. 

Co.,  266  111.  482,  107  NE  786. 

[g]  Compelling  testimony. — In  Indiana 
by  statute  the  court    on    appeal    will 
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review  the  court's  ruling  requiring 
plaintiff  to  testify  in  certain  matters. 
Yost  V.  Dunk,  57  Ind.  App.  151,  106 
NE  644. 

452-98  S.  V.  Falcone  (E.  I.),  103  A 
961. 

452-99  Birmingham,  E.  &  B.  E.  Co. 
V.  Williams,  190  Ala.  53,  66  S  653 
(reception  of  testimony  by  a  person 
claiming  to  be  non  compos  mentis,  dis- 
cretionary with  court) ;  Melvin  v.  Mur- 
phy, 184  Ala.  188,  63  S  546;  Barsi  v. 
Simpson,  31  Cal.  App.  612,  161  P  127; 
Public-Utilities  Co.  v.  Handorf,  185  Ind. 
254,  112  NE  775  (expert);  Gilchrist  v. 
M.  W.  of  W.,  196  Mich.  247,  163  NW 
10;  Brown  v.  Aitken,  90  Vt.  569,  99  A 
265;  Kranzusch  v.  Trustee  Co.,  93  Wash. 
629,  161  P  492. 

[a]  "Cross-examination." — Hodges  v. 
Davis  (Ala.),  75  S  300. 

[b]  Child  witness  under  ten  years. 
Darneal  v.  S.  (Okl.  Cr.),  167  P  234. 

[c]  Eule  of  exclusion. — Testimony  of 
witness  who  had  violated  the  rule. 
Mo.,  K.  &  T.  E."Co.  V.  Pacheco  (Tex. 
Civ.),  185  SW  1051. 

453-1     "VVestphal  v.  Westphal,  132  Md. 

330,  103  A  846;  S.  v.  Girone,  91   N.  J. 

L.  498,   103  A   803;   Johnson  v.   Jones, 

39  Okl.   323,  135  P   12,  48  LEA   (NS) 

547. 

[a]     Granting  or  refusing  injunctions. 

Blackstone  H.  Co.  v.  Trust  Co.,  39  E.  I. 

69,  97  A  484. 

,[bj    Bail    in    criminal    cases.  —  S.    v. 

Franklin,  11  Ala.  App.  230,  65  8  421. 

[c]  Granting  or  refusing  injunctions, 
etc.  Potter  v.  Engler,  130  Minn.  510, 
153  NW  1088;  Postal  Tel.  &  C.  Co. 
V.  Nolan,  53  Mont.  129,  162  P  169; 
Beiseker  v.  Svendsgaard,  28  N.  D.  366, 
149  NW  352;  Correll  v.  Kroth  (Okl.), 
162  P  215;  Southern  O.'  &  G.  Co.  v. 
Gas  Co.  (Tex.  Civ.),  186  SW  446. 

[d]  Specific  performance. — The  trial 
court  has  a  large  discretion  in  granting 
or  refusing  specific  performance.  Mc- 
Ginn V.  Willey,  24  Cal.  App.  303,  141 
P  49. 

[e]  Attachment. — Eichardson  v.  Green- 
hood,   225  Mass.   608,  114   NE   821. 

[f]  Appointing  or  refusing  to  appoint 
receivers.— Mitchell  r.  Eealty  Co.,  169 
N.  C.  516,  86  SE  358;  Womach  v. 
Sandygren,   94  Wash.  25«,   162   P  354. 

[g]  Appointment  of  receiver. — Ward 
V.  Central  Tr.  Co.,  252  Fed.  127,  164 
CCA  239. 


454-2     Montgomery   (Light    &    Tract. 
Co.  V.  Eiverside  Co.,  188  Ala.  380,  66 

5  459;  Anderson  v.  E.  Co.,  184  Ala. 
468,  63  S  473;  In  re  Bainbridge's  Est., 
169  Cal.  166,  146  P  427;  Waltz .«.  Sil- 
veira,  25  Cal.  App.  717,  145  P  169; 
Otten  V.  Spreckels,  24  Cal.  ,App.  251, 
141  P  224;  Orchard  v.  E.  Co.,  66  Pla. 
353,  63  S  717;  Georgia,  etc.  E.  Co.  v. 
Bryan,  15  Ga.  App.  258,  82  SE  913; 
Wall  V.  Packe,  21  Haw.  406  (order 
granting  a  new  trial  set  aside);  Kost 
v.  E.  Co.,  167  la.  622,  149  NW  851; 
Berggren  v.  Mutual  L.  Ins.  Co.  (Mass.), 
120  NE  402;  National  Elevator  Co.  v. 
E.  Co.,  140  Minn.  382,  168  NW  134; 
Snure  v.  Brew.  Co.,  139  Minn.  516,  166 
NW  1068;  S.  V.  Clark  (Mo.  App.)  203 
SW  627;  Bruner  Co.  v.  Casualty  Co., 
101  Neb.  825,  166  NW  242j  Olson  v. 
Farnsworth,  97  Neb.  407,  150  NW  260; 
Keystone  Grain  Co.  v.  Johnson,  38  N.  D. 
562,  165  NW  977;  Malmstead  v.  Tel. 
Co.,  29  N.  D.  21,  149  NW  690;  First 
Nat.  Bank  v.  Kornegay,  44  Okl.  666, 
146  P  22;  Bennett  v.  Bank,  44  Okl. 
575,  145  P  807;  Sipes  v.  Dickinson,  39 
Okl.  740,  136  P  761;  St.  Louis  &  S.  F. 
E.  Co.  V.  Fisher,  37  Oil.  751,  133  P 
41;  Fulginiti  v.  Coke  Co.,  259  Pa.  344, 
103  A  51;  Arnold  v.  Treat  (E.  I.),  90 
A  382;  Sternhagen  v.  Kozel  (S.  D.), 
167  NW  398;  Norman  v.  Miller  (S.  D.), 
167  NW  391;  S.  v.  Hayes  (S.  D.),  166 
NW  424;  Keith  v.  Cottam  (8.  D.), 
166  NW  235;  Western  Surety  Co.  v. 
Boettcher,  39  S.  D.,541,  165  NW  381; 
Gamer  v.  Sehlentz, '  84  Wash.  37,  146 
P  166;  Nordeen  Iron  Wks.  v.  Eueker, 
83  Wash.  126,  145  P  219;  Henderson 
V.  Hazlett,  75  W.  Va.  255,  83  SE  907; 
Eeuter  v.  Hickman,  etc.  Co.,  160  Wis. 
284,  151  NW  795,  AnnCasl916B,  455; 
Eakowski.t;.  Zimmerman,  168  Wis.  539, 
149  NW  214.    But  see  Garrison  v.  Prtg. 

6  Pub.  Assn.,  164  App.  Div.  737,  150 
NYS  284.  ' 
fa]     Conditional    grant   of  new  trial. 
Jett  i:  Bldg.  Co.,  79  Wash.  562,  140  P 
554. 

454-3  Pryor  v.  S.,  186  Ala.  27,  65  S 
331;  International  Agr.  Corp.  v.  Aber- 
crombie,  184  Ala.  244,  63  S  549,  49 
LEA  (NS)  415  (discretion  abused  in 
not  granting  a  new  trial);  Eentz  v. 
Bridges,  177  Ala.  616,  59  S  63;  Bar- 
nett  v.  S.,  165  Ala.  59,  51  S  299;  Bur- 
rage  V.  S.,  113  Ala.  108,  21  S  213; 
Bradley  v.  S.,  11  Ala.  App.  329,  66  S 
820;   Bolin  v.  S.,  11  Ala.  App.  35,  65 
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5  433;  Fowlkes  v.  Lewis,  10  Ala.  App. 
543,  65  S  724;  Ellison  v.  S.,  15  Ga. 
App.  518,  83  SB  867;  Buchanan  v. 
Ins.  Co.,  94  Kan.  132,  146  P  411; 
Crouch  V.  O'Banion,  163  Ky.  581,  174 
SW  3;  Ramsey  v.  liebow,  220  .Mass. 
227,  107  NE  926;  Wood  i\  Wood,  140! 
Minn.    130,   167   NW   358;    Ott    t.    Tel. 

6  Tel.  Co.,  127  Minn.  373,  149  NW 
544;  laser  v.  Nelson,  184  Mo.  App.  426, 
171  SW  6;  S.  V.  Sabato,  91  N.  J.  L. 
370,  103  A  807;  .Eatcliff  v.  Sharrock, 
44  Okl.  592,  145  P  802;  Davis  v.  Gray, 
39  Okl.  386,  134  P  1100;  Sgier  v.  E. 
Co.  (Pa.),  103  A  730;  Dunlap  c.  Pitts- 
burg R.  Co.,  247  Pa.  230,  93  A  276; 
Virginia  Fire  &  Marine  Ins.  Co.  v.  E. 
Co.   (Tex.   Civ.),  173   SW  487. 

[a]  Reasons  influencing  court  are  im- 
material. Rome  Scale  &  Mfg.  Co.  v. 
Harvey,  15  Ga.  App.  381,   83  SE  434. 

[b]  Necessity  for  argument.  —  The 
question  of  the  necessity  or  advisabil- 
ity of  argument  to  support  a  motion  for 
new  trial  is  left  to  the  trial  court 's  dis- 
cretion. Sovereign  Camp  v.  Latham, 
59  Ind.  App.  290,  107  NE  749. 
455-4  Ogden  v.  Aspinwall,  220  Mass. 
100,  107  NE  448;  Western  Sur.  Co.  v. 
Boettcher,  39  S.  D.  541,  165  NW  381; 
Brown  v.  Walla  Walla,  76  Wash.  670, 
136  P-  1166;  Ernst  v.  Fuel  Co.,  158 
Wis.  467,  149  NW  146;  Hollingsworth 
V.  Shannon,  167  Wis.  224,  167  NW 
248. 

[a]  Setting  aside  verdict. — ^Theeourt's 
action  in  setting  aside  a  verdict  will 
not  be  reviewed  unless  there  is  an 
abuse  of  discretion.  Western  Union 
Tel.  Co.  V.  Louisell,  4  Ala.  App.  493 
59  S  186. 

455-5  Penney  v.  Grant  (Ala.  App.), 
79  S  271. 

455-6  FroMich  v.  Aikman,  201  Mich. 
64,  166   NW   842. 

[a]  Evidence  merely  cumulative. 
Court  will  not  set  aside  a  denial  of 
a  motion  for  new  trial  where  the  new- 
ly discovered  evidence  might  have  been 
merely  cumulative  so  far  as  record 
shows.  Hall  V.  Feagins,  169  la.  495, 
151   NW  481. 

455-7  Ex  parte  Doak,  188  Ala.  406, 
66  S  64;  McDonald  v.  McDonald,  173 
Cal.  175,  159  P  426;  Berri  v.  Rogero, 
168  Cal.  738,  145  P  95;  Watson  v. 
Dev.  Co.,  22  Cal.  App.  556,  135  P  511; 
Southern  C.  A.  Co.  v.  Taylor,  18  Ga. 
App.  56,  88  SE  798;  Lythgoe  v.  Car- 
son, 18  Ga.  App.  83,  88  SE  989;  Valley 


State  Bk.  v.  Water  Co.,  29  Ida.  587, 
161  P  242;  Iowa  Windmill  &  P.  Co. 
1-.  Burris,  178  la.  1369,  161  NW  23; 
Dutton  V.  S.,  123  Md.  373,  91  A  417; 
Dreijer  v.  Dreijer,  2O0  Mich.  619,  166 
NW  845;  Rodgers  v.  Ins.  Co.,  127  Minn. 
435,  149  NW  671;  Munroe  v.  Dougherty 
(Mo.  iTpp.),  190  SW  1022;  Stafford  v. 
Clouthier,  22  N.  M.  157,  159  P  524; 
Hodges  V.  Alexander,  44  Okl.  598,  145 
P  809;  Philip  Carey  Co.  v.  Vickers,  38 
Okl.  6?3,  134  P  851;  Bowman  v.  Bev- 
key,  259  Pa.  327,  103  A  49;  Combina- 
tion Ftn.  Co.  V.  Rogers  (Tex.  Civ.). 
186  SW  407;  Salt  Lake  Hdw.  Co.  v. 
Neilson  L.  &  W.  Co.,  43  Utah  406,  134 
P  911;  Mut.  Life  Ins.  Co.  v.  Fpster, 
88  Vt.  503,  93  A  258. 

[a]  Motion  to  reopen  case. — Holthoff 
V.  Freudenthal,  22  N.  M.  377,  162  P 
173. 

[b]  Motion  to  set  aside  verdict. 
"The  question  presented  by  this  ex- 
ception (exception  to  ruling  upon  mo- 
tion to  set  aside  the  verdict)  is  not 
whether  we  should  have  exercised  our 
discretion  in  the  way  in  which  the 
judge  exercised  his  discretion.  It  is 
whether  the  judge  abused  his  discre- 
tion. ...  To  sustain  the  exception  it 
is  necessary  that  we  should  decide  that 
the  judge  could  not  honestly  have  tak- 
en the  view  taken  by  him."  Ogden 
V.  Aspinwall,  220  Mass.  100,  107  NE 
448. 

[c]  -Annulling  the  effect  of  an  appeal. 
The  supreme  court  has  no  power  to 
review  the  refusal  of  trial  court  to 
annul  the  effect  of  an  appeal,  for  it 
is  a  matter  lying  within  the  discre- 
tion of  that  court.  Crownfield  v.  Phil- 
lips, 125  Md.  1,  -92  A  1033,  AnnCas 
1916E,  991. 

[d]  It  is  an  abuse  of  discretion  to 
refuse  to  vacate  a  default  judgment 
where  the  defendant  has  been  deprived 
of  his  day  in  court  without  his  fault. 
First  Nat.  Bank  v.  Coon,  139  Minn.  320, 
166  NW  400.. 

455-8  [a]  Amending  record. — Action 
by  lower  court  in  correcting  record  is 
final  and  not  reviewable'  on  appeal. 
Dutton  V.  S.,  123  Md.  373,  91  A  417. 
456-10  Snyder  v.  Snyder,  244  Pa. 
331    90  A  717. 

456-11  Merle  v.  Beifeld,  275  111. 
594,  114  NE  369;  Hites  v.  Oldenburger 
(la.),  165  NW  327;  Robinson  v.  Chase, 
115  Me.  165,  98  A  483;  Barnes  v.  Ter- 
minal Co.,  218  N.  Y.  91,  112  NE  926; 


171 


Vol.  2 


APPEALS 


Williamson  v.  Co.,  180  App.  Div.  807, 
168  NYS  125;  Mountain  Timber  Co.  v. 
Case,  65  Or.  417,  133  P  92;  Smith  v. 
Gilbert,  49  Utah  510,  164  P  1026; 
Gariepy  v.  Greene,  8  W.  W.  E.  651, 
32  W.  L.  E.  194,  23  D.  L.  E.  797,  8 
Alta,  L.  E.  463. 

456-12  Huff  V.  Bidwell,  133  CCA 
646,  218  Fed.  6;  Perry  v.  Seals,  186 
Ala.  514,  65  S  151;  Carlson  i;.  E.  Co., 
227  Mass.  291,  116  NE  409;  Baber  v. 
Galbraith  (Tex.  Civ.),  186  SW  345; 
Jensen  v.  Brewing  Co.,  87  Wash.  392, 
151  P  825. 

456-13  Eames  v.  Claflin  Co.,  231  Fed. 
693,  145  CCA  579;  Portland,  etc.  E. 
Co.  V.  Doyle,  86  Or.  206,  167  P  270,  168 
P  291. 

457-17  De  Kalk  County  v.  McClain 
(Ala.),  78  S  961;  Alabama  Eed  Cedar 
Co.  V.  Bk.  (Ala.),  76  S  980;  Dorough 
V.  Power  Co.  (Ala.),  76  8  963;  Tyson 
V.  Produce  Co.  (Ala.  App.),  77  S  986; 
SlosB-S.  steel  &  Iron  Co.  v.  Taylor 
(Ala.  App.),  77  S  79;  Brannon  v.  S. 
(Ala.  App.),  76  S  991;  Wilson  v. 
Draper,  9  Ala.  App.  585,  63  S  779; 
Murphy  V.  8.,  130  Ark.  353,  197  SW 
585;  Oakland  v.  Wheeler,  34  Cal.  App. 
442,  168  P  23;  North  B.  F.  Ditch  Co. 
V.  Leggett  Co.  (Colo.),  168  P  742; 
Lippman  v.  Stenograph  Co.  (Del.),  102 
A  988;  Milligan  v.  S.  (Fla.),  78  S  535; 
Harris  v.  8.  (Fla.),  78  S  526;  Wilkins 
V.  8.  (Fla.),  78  S  523;  Settles  ;;.  S. 
(Fla.),  78  S  287;  West  v.  S.  .(Fla.)', 
78  S  275;  Hicks  v.  S.  (Fla.),  78  S  270; 
Smith  V.  8.  (Fla.), '76  S  334;  Chancey 
V.  S.,  68  Fla.  93,  66  S  430;  Parks  v. 
Hailey,  142  Ga.  391,  83  SE  100;  Nash 
V.  Burton,  147  6a.  209,  93  SE  203; 
Adams  v.  8.  (Ga.  App.),  95  SB  877; 
Goldberg  v.  8.  (Ga.  App.),  95  SE  541; 
Graham  v.  Brown  ^ro.,  30  Ida.  651, 
168  P  9;  Daly  v.  Coal  Co.,  280  111.  175, 
117  NE  413;  National  Live  Stock  Ins. 
Co.  V.  Wolfe,  59  Ind.  App.  418,  106 
NE  390;  Jolly  r.  Doolittle,  169  la.  658, 
149  NW  890;  Paueher  v.  Coal  Mining 
Co.  (la.),  168  NW  86;  Little  v.  Max- 
well (la.),  166  NW  760;  S.  v.  Dangelo, 
182  la.  1253,  166  NW  587;  Gray  v. 
Brieker,  182  la.  816,  166  NW  284; 
MoCord  V.  Mitchell,  182  la.'  196,  165 
NW  453;  S.  V.  Maver,  90  Kan.  470,  135 
P  666;  Illinois  C.  E.  Co.  r.  Skinner, 
177  Ky.  62,  197  SW  552;  Sebree  Dep. 
Bk.  V.  Eakestraw,  177  Ky.  74,  197  SW 
522;  Shoop  V.  Fidelity  &  Deposit  Co., 
124   Md.    130,    91    A    753;    Mullikin   v. 


Baltimore,  131  Md.  363,  102  A  469; 
Albiani  v.  Co.,  220  Mass.  20,  107  NE 
406;  P.  V.  Pretswell  (Mich.),  167  NW 
1000;  Gallant  v.  Miles,  200  Mich.  532, 
166  NW  1009;  McKay  v.  Commercial 
Men's  Assn.,  139  Minn.  192,  165  NW 
1061;  McGuire  v.  Caledonia,  140  Minn. 
151,  167  NW  425;  Fairchild  v.  Hov- 
land,  139  Minn.  187,  165  NW  1053; 
Trustees  of  G.  E.  L.  Congregation  if. 
Bank,  139  Minn.  80,  165  NW  491; 
Milavetz  v.  Oberg,  138  Minn.  215,  164 
NW  910;  Thomas  v.  8.,  117  Miss.  532, 
78  S  147;  S.  v.  Mowser,  91  N.  J.  L. 
395,  103  A  805;  State  v.  HuUer,  23 
N.  M.  306,  168  P  528;  P.  v.  De  Simone, 
181  App.  Div.  840,  168  NYS  976;  P. 
V.  Shenk,  181  App.  Div.  753,  168  NYS 
886;  Levering  &  Garrigues  Co.  v.  Cen- 
tury H.  Co.,  165  App.  Div.  174,  150 
NYS  649;  Ehoads  v.  Bank,  37  N.  D. 
421,  163  NW,1046;  Bentler  v.  Brylijolf- 
son,  38  N.  D.  401,  165  NW  553;  Nelson 
V.  Davidson,  46  Okl.  356,  145  P  772; 
Jones  v.  Bennett,  40  Okl.  664,  140  P 
148;  Stamm  v.  Wood,  86  Or.  174,  168 
P  69;  Brumbaugh  v.  Waterpower  Co., 
260  Pa.  365,  103  A  ,656;  Com.  v.  Den- 
ncry,  259  Pa.  223,  102  A  874;  Van  Abel 
V.  Wemmering  (S.  D.),  166  NW  629; 
Wyatt  V.  Bank  (S.  D.),  166  NW  423; 
Daviess  &  Daniels  Co.  v.  McKillip,  39 
S.  D.  544,  165  NW  380;  Holmberg  «. 
Dunkelberger,  39  S.  D.  283,  164  NW 
72;  8.  V.  Lamb,  39  S.  D.  307,  164  NW 
69;  Levy  v.  Jarrett  (Tex.  Civ.),  198 
SW  333;  Euss  v.  Good  (Vt.),  102  A  ' 
481. 

[a]  Appellant  must  show  prejudicial 
error.  Eourk  v.  Chemical  Co.,  95  S.  C. 
397,  95  SE  79. 

457-18  Eowland  v.  Boyle,  244  U.  S. 
106,  37  Sup.  Ct..  577,  61  L.  ed.  1022; 
Olds  V.  Lochner,  57  Ind.  App.  269,  106' 
NE  889;  P.  V.  Bailey,  164  App.  Div. 
756,  149  NYS  823;  Clayton  v.  8.,  81 
Tex.  Cr.  385,  197  SW  591. 
457-19  Missouri  D.  Tel.  Co.  v.  Mor- 
ris &  dr.,  243  Fed.  481,  156  CCA  179; 
Louisville  &  N.  E.  Co.  v.  Burns,  242 
Fed.  411,  155  CCA  187;  Christian  v. 
Stith  Coal  Co|,  189  Ala.  500,  66  S  641; 
McLendon  r.  Eubenstein,  180  Ala.  615, 
61   S   902;    Douglass  «.   K.  Co.   (Ala.), 

78  S  457;   Grizzard  v.  8.   (Ala.  App.), 

79  8  266;  Bradley  Lumb.  do.  v.  Hamil- 
ton, 117  Ark.  127,  173  SW  848;  Wor- 
ley  V.  8.,  21  Ga.  App.  787,  95  SE  304; 
Groover  v.  Hardeman,  21  Ga.  App.  661, 
94  SE  812;  Kluge  v.  Eies  (Ind.  App.), 


172 


APPEALS 


Vol.  2 


117  NE  262;  S.  v.  Stalker,  169  la.  396, 
151  NW  527,  LEA1915E,  1222;  Luiz 
V.  Falvey,.  228  Mass.  253,  117  NE 
308;  Westlund  "W.  Lumb.  Co.  v.  Lind- 
say, 140  Minn.  518,  168  NW  96;  Tur- 
ner Lumb.  Co.  V.  Lumb.  Co.,  38  Nev. 
338,  145  P  914;  Bradley  v.  Village  of 
Union,  164  App.  Div.  565,  150  NYS 
107;  S.  V.  Price,  175  N.  C.  804,  95  SE 
478;  Bond  v.  E.  Co.,  175  N.  C.  606,  96 
SE  22;  Mull  V.  E.  Co.,  175  N.  C.  593, 

96  SE  27;  Weathersbee  v.  Goodwin,  175 
N.  C.  234,  95  SE  491;  Belk  v.  Belk, 
175  N.  C.  69,  94  SE  726;  Gillihan  v. 
Cieloha,  74  Or.  462,  145  P  1061;  S. 
V.  Williams  (S.  C),  96  SE  404;  S.  v. 
Bradley  (S.  C),  96  SE  142;  Loveland 
V.  Collins  (S.  C),  96  SE  124;  S.  v.  Ab- 
ney,  109  S.  G.  102,  95  SE  179;  Jones 
v.  E.  Co.,  108  S.  C.  217,  94  SE  490; 
Pettus  V.  0.  (Va.),  96  SE  161;  Pleas- 
ant V.  Ir.  Co.  V.  Irr.  Co.,  98  Wash. 
401,  167  P  1122;  Seattle  v.  Brookins, 
98  Wash.  290,  167  P  940.  See  Archer 
V.  Sibley   (Ala.),  78  S  849. 

[a]  Prosecution  on  lesser  offense. 
' '  The  defendant  cannot  complain  that 
he  has  been  proceeded  against  for  the 
lesser  of  two  offenses  committed  by 
him.  Neither  is  the  fact  that  the  evi- 
dence given  upon  the  trial  discloses 
the  commission  of  a  greater  crime 
ground  for  reversal  upon  conviction  for 
the  lesser."  P.  v.  Gussfeld,  87  Misc. 
274,  150  NYS  599. 

457-20  Schultz  v.  Ericsson  Co.,  264 
111.  156,  106  NE  236;  Grorud  v.  Lossl, 
48  Mont.  274,  136  P  1069;  S.  v.  Price, 
175  NC  804,  95  SE  478. 
458-21  Interstate  Lumb.  Co.  v. 
Woods,  67  ria.  202,  64  S  741. 
458-22  Boyd  v.  E.  Co.,  45  Utah  449, 
146  P  282,  denial  of  nonsuit  held  harm- 
less. 

[a]  The  dismissal  of  a  civil  case  for 
insufficient  evidence  instead  of  giving 
peremptory  instructions  for  defendant 
is  not  reversible  error.     Braun  v.  Peet, 

97  Neb.  443,  150  NW  256. 

458-23  Stewart  v.  Smith  (Ala. 
App.),  78  S  724;  Colorado  Midland  E. 
Co.  V.  Edwards,  24  Colo.  App.  350,  134 
P  248;  Symmes  v.  Phosphate  Co.,  69 
Fla.  4,  67  S  228;  Welles  v.  Bryant,  68 
Pla.  113,  66  S  562;  Williams  v.  E.  Co., 
20  Ga.  App.  726,  93  SE  555;  Miller  v. 
Moriue,  167  la.  287,  149  NW  229;  North 
Eiver  Ins.  Co.  v.  Dyche,  163  Ky.  271, 
173  8  W  784;  Lyons  v.  C,  176  Ky.  657, 
197  SW  387;   JBurley  v.   Ey.   Co.,  219 


Mass.  483,  107  NE  365;  Wilson  v.  Kane, 
180  App.  Div.  77,  167  NYS  51;  M'Nitt 
V.  Gilliland,  246  Pa.  378,  92  A  508; 
Laas-Jersig  Co.  v.  Ey.  Co.  (Tex.  Civ.), 
197  SW  1002;  In  re  Campbell's  Estate, 
9S  Wash.  295,  167  P  905;  Hommel  v. 
InT.  Co.,  166  Wis.  235,  165  NW  20. 
459-24  Hartsell  v.  Eoberts,  185  Ala. 
201,  64  S  90;  Kirtloy  r.  Perham,  176 
Cal.  333,  168  P  351;  Milligan  v.  S. 
(Pla.),  78  S  535;  Griffin  v.  S.,  15  Ga. 
App.  652,  83  SE  871;  McCord  v.  Mitch- 
ell, 182  la.  196,  165  NW  453;  Cincin- 
nati, etc.  E.  Co.  V.  Guinn,  163  Ky.  157 
173  SW  357;  People's  Bank  v.  Levert, 
133  La.  494,  63  S  601;  Eubanks  i;.  Mc- 
Leod,  105  Miss.  826,  63  S  226;  Johnson 
V.  Hydraulic  Const.  Co.,  188  Mo.  App. 
105,  173  SW  1081;  S.  V.  Davis,  175  N. 
C.  723,  95  SE  48;  Williams  v.  Phelps 
(Tex.  Civ.),  171  SW  11-00;  Gulf,  T.  & 
W.  E.  Co.  V.  Dickey  (Tex.  Civ.),  171 
SW  1097;  Smith  v.  Woodward,  122  Va. 
356,  94  SE  916. 

[a  J  Conduct  of  the  trial. — Error  in 
forcing  parties  to  trial  is  harmless 
where  it  appears  that  the  parties  can- 
not maintain  the  action  and  where  the 
judgment  recovered  against  them  is  va- 
cated upon  appeal.  Whelan  v.  Adams, 
44  Okl.  696,  145  P  1158,  LEA  1915D, 
551. 

[b]  Denial  of  nonsuit  may  be  ren- 
dered harmless  by  the  subsequent  ad- 
mission of  sufficient  evidence  to  take 
the  case  to  the  jury.  Scibor  v.  E.  & 
N.  Co.,  70  Or.  116,  140  P  629. 
459-25  Curtis  v.  Eiddle,  177  Ala. 
128,  59  S  47;  Eyan  v.  High  School 
Dist.,  27  Colo.  App:  63,  146  P  792;  S. 
V.  Dangelo,  182  la.  1253,  166  NW  687; 
Mullikin  v.  Balfimore,  131  Md.  363,  102 
A  469;  Kinney  v.  Motor  Car  Co.,  199 
Mich.  435,  165  NW  651;  P.  v.  De  Sim- 
one,  181  Ajp.  Div.  840,  168  NYS  976; 
Croom  V.  Whitehead,  174  N.  C.  305,  93 
SE  854;  Weathersbee  v.  Goodwin,  175 
N.  C.  234,  95  SE  491 ;  Paulson  v.  Eeeds 
(N.  D.),  167  NW  371;  S.  v.  Hall,  28 
N.  D.  649,  149  NW  970;  S.  v.  Dahms,  29 
N.  D.  51,  149  NW  965;  Laramour  v. 
Campbell  (Okl.),  168  P  216;  Hanover 
Eire  Ins.  Co.  v.  Eisman,  45  Okl.  639, 
146  P  214;  Guaranty  Trust  Co.  v.  Green 
(Tex.  Civ.),  197  SW  1026;  Breslauer 
Co.  V.  Industrial  Com.,  167  Wis.  202, 
167  NW  256. 

459-26  Austro-Amer.  S.  S.  Co.  v. 
Thomas,  248  Eed.  231,  160  CCA  309; 
P.  V.  Ah  Wing  (Cal.),  169  P  402;  Milli- 
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gan  v.  B.  (Fla.),  78  S  535;  Wilkins  v. 
S.  (Fla.),  78  S  523;  Maxwell  v.  Meyers 
CG-a.),  95  SE  693;  Union  Salt  Co.  v. 
Boone,  22  Ga.  App.  10,  95  SE  319; 
Killeen  v.  Greve,  182  la.  1382,  166  NW 
731;  Southern  Exp.  Co.  v.  C,  177  Ky. 
767,  198  8W  207;  Mullikin  v.  Balti- 
more, 131  Md.  363,  102  A  469;  P.  v. 
De  Simone,  181  App.  Div.  840,  168  NYS 
976;  Smith  v.  Sutton  (Okl.),  169  P 
886;  Collins-Plass  Thayer  Co.  v.  Hew- 
lett (S.  C),  95  SB  510;  Youngblood  v. 
Hoeffle  (Tex.  Civ.),  201  SW  1057; 
Smith  V.  Woodward,  122  Va.  356,  94  SB 
916.  See  P.  v.  Marendi,  213  N.  Y.  600, 
107  NE  1058;  Troy  Auto  Exch.  v.  Ins. 
Co.,  164  App.  Div.  761,  149  NYS  978; 
Levy  V.  Jarrett  (Tex.  Civ.),  198  SW 
333; -Chicago,  E.  I.  &  G.  E.  Co.  v. 
Smith  (Tex.  Civ.),  197  SW  614;  Leav- 
enworth V.  Brandon,  76  Wash.  394,  136 
P  375. 

[a]  Denial  of  amendment. — An  erro- 
neous denial  of  plaintiff's  request  to 
amend  petition  so  as  to  allege  greater 
damages  is  harmless  where  plaintiff 
does  not  win  his  suit.  Lyons  v.  Arm- 
strong, 142  Ga.  257,  82  SE  651;  Smith's 
Admx.  V.  Electric  Co.,  164  Ky.  46,  174 
SW  773. 

[b]  Directing  verdict  is  harmless 
where  the  .jury  could  not  lawfully  have 
returned  any  other  verdict.  Swift  v. 
Moore,  15  Oa.  App.  264,  82  SE  914. 

[c]  Transferring  cause  to  equity. 
Though  error  may  exist  in  transferring 
a  cause  from  circuit  court  to  chan- 
cery, it  will  be  considered  harmless 
where  the  evidence  was  undisputed  and 
the  decision  of  thfe  chancellor  was  cor- 
rect. Landreth  v.  Hehson,  116  Ark. 
361,  173  SW  427. 

459-27  Atl.  Coast  Line  E.  Co.  v. 
Farmer  (Ala.),  79  S  35;  Stewart  v. 
Smith  (Ala.  App.),  78  S  724;  Sington  v. 
Power  Co.  (Ala.),  76  S  48;  Huntsville 
K.  Mills  V.  Butner  (Ala.),  76  S  54; 
Norvell  v.  Gilreath,  189  Ala.  452,  66  S 
635;  Baker  v.  Shoe  Co.,  188  Ala.  225, 
66  S  475;  Helms  v.  E.  Co.,  188  Ala.  393, 
66  S  470;  Corona  C.  &  I.  Co.  v.  Stave 
Co.,  186  Ala.  593,  65  S  51  (prejudicial 
error  in  striking  a  count) ;  Drew  v. 
Fort  Payne  Co.,  186  Ala.  285,  65  S 
71;  S.  V.  Waterworks  Co.,  185  Ala. 
388,  64  S  23;  Hoffman  v.  Moreman,  184 
Ala.  220,  63  S  942;  Parsons  v.  Pub.  Co., 
181  Ala.  439,  61  S  345  (striking  out 
replication  held  not  prejudicial  where 
the  matters  replied  to  were  elsewhere 


denied) ;  Sovereign  Cainp,  W.  0.  W.  i). 
Jones,  11  Ala.  App.  433,  66  S  834; 
Minge  &  Co.  v.  Shipping  Co.,  10  Ala. 
App.  592,  65  S  671  (rulings  made  on 
pleadings  held  not  to  prejudice  plaintiff 
where  his  complaint  showed  a  lack  of 
right  to  maintain  the  action);  Hagin  v. 
Shoaf,  9  Ala.  App.  300,  63  S  764;  Birm-, 
ingham  Transfer  &  Traffic  Co.  v.  Still, 
7  Ala.  App.  556,  61  S  611;  Woodmen 
of  the  World  v.  Jones,  4  Ala.  App.  668, 
59  S  239;  Arnold  u.  Watson,  131  Ark. 
593,  198  SW  119;  Burris  v.  Ebdrigues, 
22  Cal.  App.  645,  135  P  1105;  Kinard 
V.  Kaelin,  22  Oal.  App.  383,  134  P  370; 
Martinez  v.  Martinez,  57  Colo.  292,  141 
P  469;  Welles  «.  Bryant,  68  Fla.  113, 
66  S  562;  Ferry  Pass  Shippers  Assn.  v. 
Lumb.  Co.,  65  Fla.  313,  61  S  639; 
Brand  v.  E.  Co.,  64  Fla.  184,  59  S  956 
(error  in  sustaining  a  plea  held  pre- 
judicial); Sampson  v.  Harris,  147  Ga. 
426,  94  SB  558;  Sale  City  Gin  &  Mfg. 
Co.  V.  Dukes  (Ga.  App.),  96  SE  348; 
P.  V.  Strawn,  265  111.  292,  106  NE  840; 
Barkley  v.  Barkley,  182  Ind.  322,  106 
NE  609,  LEA1915B,  678;  Jones  v.  Ins. 
Co.,  94  Kan.  235,  146  P  354;  Germania  ^ 
F.  Ins.  Co.  V.  Nickell,  178  Ky.  1,  198 
SW  534;  Belmont  Dairy  Co.  v.  Thrasher, 
124  Md.  320,  92  A  766;  Shoop  v.  Fidel- 
ity &  Dep.  Co.,  124  Md.  130,  91  A  753; 
Eawleigh  Medical  Co.  v.  Abernathy 
(Mo.  App.),  196  SW  1042;  Stamm  v. 
Wood,  86  Or.  174,  168  P  69;  Wagner  c. 
Seattle,  84  Wash.  275,  146  P  621,  Ann 
Casl916E,  720;  Teter  v.  Moore,  80' "W. 
Va.  443,  93  SE  342.  See  Kelley  Eealty 
Co.  V.  Botsford  (Ala.),  78  S  860;  Bar- 
ringer  V.  Foggart,  174  N.  C.  768,  94  SE 
523. 

[a]  Misjoinder  harmless. — Galveston, 
H.  &  8.  A.  E.  Co.  V.  Brassell  (Tex. 
Civ.),  173  SW  522. 

[b]  Election  between  causes.— The 
retusal  to  require  plaintiff  to  elect  be- 
tween different  causes  of  action  which 
in  fact  were  tried  as  one,  even  if  er- 
ror, is  without  prejudice  to  defendant, 
Degge  V.  Elec.  Co.,  27  Colo.  App.  568, 
140  P  478;  Johnson  v.  Boom  Co.,  127 
Minn.  490,  150  NW  218. 

fc]  Denial  of  leave  to  file  cross-bill 
is  not  prejudicial  where  the  decree 
would  be  no  more  competent  and  con- 
clusive if  offered  under  cross-bill  than 
if  offered  under  answer  to  original  bill. 
American  Woolen  Co.  v.  Lesher,  267  111. 
11,  107  NE  882. 
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[d]  A  refusal  to  separate  complaint 
into  paragraphs  is  not  reversible  error. 
Huntington  Light  &  Fuel  Co.  v.  Spell 
(Ind.  App.),  107  NE  741. 

[e]  Not  error  to  require  plaintiff  who 
sued,  on  account  to  set  out  the  items. 
Nolan  V.  Ellis  County,  101  Kan.  513, 
168  P  326. 

460-28  Roddam  v.  Brown  (Ala.),  77 
S  403;  Singer  Sewing  Mach.  Co.  v. 
Metiivin,  184  Ala.  554,  63  S  997  (re- 
fusal to  strike  evidential  matters  from 
the  complaint  held  not  prejudicial) ; 
Pacific  Imp.  Co.  v.  Maxwell,  26  Oal. 
App.  265,  146  P  900;  Cook  v.  Motor 
Car  Co.,  88  Conn.  590,  92  A  413;  Maine 
v.  Eittenmeyer,  169  la.  675,  151  NW 
499;  Bettinger  v.  Loring,  168  la.  103, 
150  NW  31;  Morris  v.  Brown  (Tex. 
Civ.),  173  SW  265;  Kennard  &  Sons 
Carpet  Co.  v.  Hotel  Assn.  (Tex.  Civ.), 
197  SW  1139. 

[a]  Dismissing  counterclaim. — Hoist- 
ing M.  Co.  V.  Cotta  Co.,  179  App.  Div. 
653,  167  NYS  85. 

[b]  The  presence  of  possibly  defectire 
counts  in  a  declaration  is  not  material 
when  there  are  good  counts  sustained 
by  the  evidence  and  there  is  nothing 
to  indicate  that  the  verdict  may  pos- 
sibly have  been  found  undjer  a  de- 
fective count.  McNeil  v.  Webeking, 
66  Pla.  407,  63  S  728. 

[c]  Prayer  for  excessive  recovery  is 
harmless  when  judgment  is  not  exces- 
sive. Morton  v.  Sanders,  178  Ky.  836, 
200  SW  24. 

460-29  Moore  v.  Whitmire,  189  Ala. 
615,  66  S  631 ;  Woodward  Iron  Co.  v. 
Finley,  189  Ala.  634,  66  S  587;  May- 
bank  V.  Lumpkin,  189  Ala.  559,  66  S 
584;  Whitehead  v.  Coker  (Ala.  App.), 
76  S  484;  Southern  etc.  Corp.  v.  Bank, 
178  Ky.  80,  198  SW  543;  S.  V.  Price, 
175  N.  C.  804,  95  SE  478;  S.  v.  Kem- 
merer,  25  Wyo.  211,  167  P  982.  See 
Allen  V.  Gates,  147  Ga.  649,  95  SE  231. 

[a]  Error  in  sustaining  demurrer, 
prejudicial. — George  f.  Roberts,  186 
Ala.  521,  65  S  '345;  Central  Lumb.  Co. 
V.  Lumb.  Co.,  180  Ala.  606,  61  S  821; 
Bieker  v.  Cullman,  178  Ala.  662,  59  S 
625;  Quinil  v.  Coal  Co.,  177  Ala.  434, 
59  S  49. 

[b]  Admission  made  by  the  defendant 
in  opening  statement  to  jury  renders 
harmless  an  error  in  sustaining  a  de- 
murrer. First  State  Bank  v.  Bridges, 
39  Okl.  355,  135  P  378. 


[c]  Amendments  erroneously  allowed, 
will  not  constitute  reversible  error 
when  the  issues  were  disposed  of  on 
the  original  pleadings.  Stewart  V. 
Stewart,  122  Va.  642,  95  SE  388. 
460-30  Fruitticher  Elec.  Co.  t.  Trust 
&  Savings  Co.  (Ala.),  79  8  248;  Davis 
V.  Findley  (Ala.),  78  8  869;  Gidley  v, 
Gidley  (Ala.),  78  S  861;  Western  As- 
sur.  Co.  V.  Hann  (Ala.),  78  8  232;  Eoth- 
rock  V.  E.  Co.  (Ala.),  78  8  84;  Neill  v. 
Bk.  (Ala.),  78  8  73;  Sample  v.  Bk. 
(Ala.),  76  S  936;  Clinton  M.  Co.  v. 
Bradford  (Ala.),  76  S  74;  Vogler  V. 
Manson  (AJa.),  76  S  117;  Counors-Wey- 
man  Steel  Go.  v.  Kilgore,  189  Ala.  643, 
66  S  609;  Moore  v.  Whitmire,  189  Ala. 
615,  66  S  601;  Woodward  Iron  Co.  d. 
Finley,  189  Alaj  634,  66  8  587;  May- 
bank  V.  Lumpkin,  189  Ala.  559,  66  8 
584;  Tillis  v.  Lumb.  Co.,  188  Ala.  122, 
65  S  1015;  Cedar  Creek  Store  Co.  v. 
Steadham,  187  Ala.  622,  65  S  984; 
Copeland  v.  Nursery  Co.,  187  Ala.  148, 

65  S  834;  Baker  v.  Lehman  &  Co.,  186 
Ala.  493,  65  S  321;  Eason  Drilg  Co.  v.  ■ 
Montgomery  Showcase  Co.,  186  Ala. 
454,  65  8  345;  Sloss-Sheffiold  S.  &  I. 
Co.  V.  Smith,  185  Ala.  607,  64  8  337; 
Tatum  V.  Bank  &  Tr.  Co.,  185  Ala. 
249,  64  8  561;  jTwinn  Tree  Lumb.  Co. 
V.  Day,  181  Ala.  565,  61  S  914;  Birm- 
ingham Ey.,  L.  &  P.  Co.  V.  Simpson, 
177  Ala.  475,  59  S  213;  Woodmen  of 
the  World  v.  Jones,  11  Ala.  App.  433, 

66  S  834;  Padgett  «.  Fertilizer  Co.,  11 
Ala.  App.  366,  66  S  866;  Central  of 
Georgia  E.  Co.  v.  Campbell,  10  Ala. 
App.  288,  64  8  540;  Louisville  &  N. 
E.  Co.  V.  Mason,  10  Ala.  App.  263, 
64  S  154;  Camp  Transfer  &  Warehouse 
Co.  V.  Bonham,  10  Ala.  App.  258,  64  8 
649;  Frederick  v.  Pipe  &  Foundry  Co., 
6  Ala.  App.  310,  59  8  702;  Higdon  v. 
Garrett,  5  Ala.  App.  467,  59  S  309; 
Quarles  v.  Mercantile  Co.  (Ala.  App.), 
79  S  160;  Lang  v.  Leith  (Ala.  App.), 
77  8  445;  Southern  Indemnity  Assn.  v. 
HofiEman  (Ala.  App.),  77  8  424;  Nat. 
Life  Ins.  Co.  v.  Hedgecoth  (Ala.  App.), 
77  8  422;  Cunnison  v.  Miller,  34- Cal. 
App.  267,  167  P  890;  Atlantic  Coast 
Line  E.  Co.  v.  Sandlin  (Fla.),  78  S  667; 
West  V.  8.  (Fla.),  78  8  275;  Miller  v. 
Ins.  Co.,  264  111.  380,  106  NE  203; 
Trinkle  v.  Bldg.  &  L.  Assn.  (Ind.  App.), 
117  NE  542;  Nashville,  C.  &  St.  L.  Ey. 
Co.  V.  Johnson  (Ind.  App.),  106  NE 
414;  United  States  F.  &  G.  Co.  v.  Shep- 
herd's Home  Lodge,  163  Ky.  706,  174 
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SW  487;  Slater  v.  Lich,  83  Wash.  687, 
145  P  996.  See  Priebe  v.  Ey.  Co.,  189 
Ala.  427,  66  S  573;  Nat.  Surety  Co.  v. 
Williams  (Fla.),  77  S  212. 
[a]  Overruling  demurrer. — Surge  v. 
Albany  Nurseries,  176  Cal.  313,  168  P 
343. 

460-31  Manson  v.  Sutterer  (Ala.),  77 
8  375;  McRight  w.  Famed  (Ala.),  76 
S  975;  Hunter  v.  Taylor,  189  Ala.  104, 
66  S  671 ;  Baker  v.  Lehman  Weil  &  Co., 
186  Ala.  493,  65  S  321;  Massachusetts 
Mut.  Life  Ins.  Co.  v.  Crenshaw,  186 
Ala.  460,  65  S  321;  Livereti  v.  E.  Co., 
186  Ala.  Ill,  65  S  54;  Birmingham  Ey., 
L.  &  P.  Co.  V.  Johnson,  183  Ala.  352,  61 
S  79;  Bush  v.  Eussell,  180  Ala.  590,  61 
S  373;  Pence  v.  Life  Ins.  Co.,  180  Ala. 
583,  61  S  817;  Louisville  &  N.  R.  Co. 
V.  Dilbtan,  178  Ala.  600,  59  S  438; 
Stout  V.  Thornhill  (Ala.  App.),  79  S 
154;  Southern  E.  Co.  v.  Jarvis,  11  Ala.. 
App.  635,  66  S  936;  Loy  v.  Eeid,  11 
Ala.  App.  231,  65  S  855  (error  in  over- 
ruling demurrer  to  a  count  cured  by 
failure  ■  to  introduce  evidence  to  sup- 
port the  counts);  Central  of  Georgia  E. 
Co.  V.  Mathis,  9  Ala.  App.  643,  64  S 
197;  Greek -American  Produce  Go.  v. 
Pappas,  9  Ala.  App.  311,  63  S  799; 
Liverpool  &  London  &  G.  Ins.  Co.  v. 
La  vine,  5  Ala.  App.  392,  59  S  336; 
Morris  v.  Hartley,  26  Cal.  App.  804,  146 
P  73;  XTlman  v.  Thompson,  57  Ind.  App. 
126,  106  NE  611;  National  Council  v. 
Thomas,  163  Ky.  364,  173  SW  813; 
Hunter  v.  Burroughs  (Va.),  96  SE  360; 
Laraway  v.  Lumb.  Co.,  75  W.  Va.  510, 
84  SE  333.  See  Alabama  City,  G.  & 
A.  E.  Co.  V.  Lee  (Ala.),  76  S  908; 
Quarles  v.  Mercantile  Co.  (Ala.  App.), 
79  SI  60;  National  Live  Stock  Ins.  Co. 
f.  Wolfe,  59  Ind.  App.  418,  106  NE  390. 
But  see  Southern  Nat.  Life  E.  Corp.  v. 
Bank,  179  Ky.  113,  200  SW  313. 
[aj  Error  cured  by  instructions. — An 
error  in  overruling  a  demurrer  is  cured 
by  the  court's  withdrawing  from  the 
jury  all  the  evidence  under  the  plead- 
ing demurred  to.  Eenfroe  f.  Co.  (Ala.) 
78  S  395;  Northern  Ala.  E.  Co.  v.  Co! 
(Ala.),  76  S  979;  Central  of  Georgia  E. 
Co.  V.  Hingaon,  186  Ala.  40,  65  S  45; 
Ballanger  v.  Shumate,  10  Ala.  App.  329 
65  S  416. 

[b]  Improperly  overruling  demurrer 
to  indictment,  charging  two  persons 
with  ihe  single  act  of  shooting  another 
is  harmless  when  the  indictment  is 
dismissed   as   to   one   of   such  persons. 


Hemphill  v.  Com.,  178  Ky.  843,  200  SW 
2. 

[c]  Where  counts  demurred  to  were 
afterwards  eliminated  by' plea  of  autre- 
fois acquit  overruling  demurrers  to  said 
counts  was  harmless  error.  Bichard- 
son  V.  S.  (Ala.  App.),  78  S  717. 

[d]  There  being  no  evidence  to  sus- 
tain them,  error  in  overruling  demur- 
rers to  special  pleas  was  harmless.  W. 
T.  Eawleigh  Medical  Co.  v.  Hooks 
(Ala.  App.),  78  S  310. 

460-32  Seragg  i:  Sallee,  24  Cal. 
App.  133,  140  P  706;  Thain  v.  S.,  182 
Ind.  345,  106  NE  690;  Hopson  v.  Un- 
ion T.  Co.,  101  Kan.  499,  167  P  1059. 

[a]  Prejudicial  error  in  examining 
juror. — A  challenge  for  implied  bias 
may  be  taken  for  having  served  on 
the  grand  jury  which  found  the  in- 
dictment; consequently  where  the  de- 
fendant has  exhausted  his  peremptory 
challenges  before  the  completion  of  the 
jury  it  is  reversible  error  for  the  court 
to  examine  such  a  juror  as  though  he 
had  been  challenged  for  actual  bias. 
Holman  v.  S.,  115  Ark.  305,  171  SW  107. 

[b]  Relationship  of  one  of  jurors 
within  the  prohibited  degree  will  pot 
acquire  a  new  trial,  where  the  evidence 
demanded  the  verdict.  Frazier  •». 
Swain,  147  Ga.  654,  95  SE  211. 
461-33  HeitFer  v.  U.  S.,  244  Fed. 
140,  156  CCA  568;  S.  v.  Little,  174  N. 
C.   793,  94  SE  97. 

^[a]  Drawing  o'f  jurors. — The  drawing 
of  a  special  jury  before  the  hour  desig- 
nated therefor  in  the  order  is  preju- 
dicial error.  P.  v.  Damron,  212  N.  Y. 
256,  106  NE   67. 

[b]  Calling  jurors. — Error  of  clerk  in 
calling  jurors  will  not  affect  the  judg- 
ment unless  the  complaining  party  was 
prejudiced.  Hanson  v.  Kendt,  94  Kan. 
310,  146  P  1190. 

461-34  Hegarty  v.  Maudsley,  168  la. 
144,  150  NW  4  (improper  cross-examin- 
ation held  harmless) ;  Leavens  v. 
Hoover,  93  Kan.  661,  145  P  877  (re- 
stricting cross-examination  of  wit- 
ness, held  harmless) ;  McGuire  i>.  Cale- 
donia, 140  Minn.  151,  167  NW  425; 
Ferber  v.  Cona,  91  N.  J.  L.  688,  103  A 
471;  01»on  v.  Lumb.  Co.,  159  Wis.  391, 
150  NW  443,  use  of  memorandum  by 
witness  held  harmless, 
ra]  Merely  corroborative  and  cumu'- 
l^tive  answers  to  improper  questions 
will    not    constitute    prejudicial    error. 


176 


APPEALS 


Vol.  2 


Loetridge  v.  Brown,  184  Ala.  106,  63  S 
524. 

461-35  Eogers  v.  Smith,  184  Ala, 
506,  63  S  530;  Knox  Engineering  Co. 
V.  E.  Co.,  264  111.  198,  106  NE  188.  ! 
[a]  Limiting  number  of  witnesses  to 
testify  to  one  point  is  not  prejudicial. 
Geohegan  v.  Elevated  Co.,  266  111.  482, 
107  NE  786,  787.  i 

462-36  S.  V.  Dangelo,  182  la.  1253, 
166  NW  587;  Adams  v.  White  &  Son 
(E.  I.),  103  A  230;  Euss  v.  Good  (Vt.), 
102  A  481. 

462-37  Bullard  v.  V.  S.,  245  Fed. 
837,  158  CCA  177;  Delaware,  L.  &  W. 
E.  Co.  V.  Lanterman,  245  Fed.  548,  157 
CCA  660;  Denson  v.  Acker  (Ala.),  78 
S  76;  Tennessee  C.  I.  &  E.  Co.  v.  King 
(Ala.),  76  S  982;  Dominey  v.  Grocery 
Co.  (Ala.),  76  S  977;  Hendley  •;;.  S. 
(Ala.),  76  S  904;  Manegold  v.  Beaven 
(Ala.),  77  S  695;  Windham  v.  Newton 
(Ala.),  76  S  24;  Norvell  v.  Gilreath, 
189  Ala.  452,  66  S  635;  Jones  v.  White, 
189  Ala.  622,  66  S  605;  Ward  v.  Lane, 
189  Ala.  340,  66  S  499;  Garrow  v. 
Toxey,  188  Ala.  572,  66  S  443;  Age- 
Herald  Pub.  Co.  V.  Waterman,  188  Ala. 
272,  66  S  16,  AnnCasl916E,  900;  Birm- 
ingham Ey.,  L.  &  P.  Co.  V.  Saxon,  179 
Ala.  136,  59  S  584;  Logan  v.  Smith 
Bros.  &  Co.,  9  Ala.  App.  459,  63  S  766; 
Tuskegee  Land  &  Security  Co.  v.  Eealty 
Co.,  5  Ala.  App.  499,  59  S  557;  Hall  v, 
Cardwell,  5  Ala.  App.  481,  59  S  514; 
Shaw  V.  Cleveland,  5  Ala.  App.  333,  59 
S  534;  Hill  V.  Elmore  (Ala.  App.),  79 
S  148;  Hardaman  v.  S.  (Ala.  App.),  78 
S  324;  Tennessee  Eiver  Nav.  Co.  v. 
Banking  Co.  (Ala.  App.),  77  S  438; 
Brannon  v.  S.  (Ala.  App.),  76  S  991; 
'  Cranford  v.  S.,  130  Ark.  101,  197  SW 
19;  Ft.  Smith  Lumb.  Co.  v.  Shackle- 
ford,  115  Ark.  272,  171  SW  99;  Blanc 
V.  Connor,  167  Cal.  719,  141  P  217; 
Cameron  v.  Ah  Quong,  175  Cal.  377, 
165  P  961;  Fernandez  v.  Watt,  26  Cal. 
App.  86,  146  P  47;  P.  v.  Billings,  34 
Cal.  App.  549,  168  P  396;  Colorado 
Spring  &  Interurban  Ey.  Co.  v.  Allen, 
55  Colo.  391,  135  P  790;  Meeker  v. 
Fairfield,  25  Colo.  App.  187,  136  P  471; 
Tampa  &  J.  E.  Co.  v.  Crawford,  67  Fla. 
77,  64  S  437;  Atlantic  Coast  Line  E. 
Co.  V.  Whitney,  65  Fla.  72,  61  S  179; 
Milligan  v.  S.  (Fla.),  78  S  535;  Set- 
tles V.  S.  (Fla.),  78  S  287;  Hicks  v.  S. 
(Fla.),  78  S  270;  Gibson  v.  Hodges,  147 
Ga.  789,  95  SE  696;  Eay  v.  S.,  142  Ga. 
655,  83  SE  518;  Field  v.  Hardwick  & 


Co..  142  Ga.  424,  83  SE  93;  Varn  v. 
Chapman,  142  Ga.  243,  82  SB  641; 
Fletcher  v.  Loan  Co.,  20  Ga.  App.  653, 
93  SE  313;  Steinhauer  v.  Adair,  20  Ga. 
App.  733,  93  SE  280;  Peninsular  Stores 
Co.  V.  S.,  20  Ga.  App-  501,  93  SE  159; 
Geo.  F.  Eubanks  Mantel  Go.  v.  Atkin- 
son (Ga.  ,App.),  96  SE  342;  Waller  v. 
Bk.  (Ga.  App.).  96  SB  333;  Aiona  v. 
Coffee  Co.,  20  Haw.  724;  P.  v.  Munday, 
280  111.  32,  117  NE  286;  Terre  Haute, 
I.  &  E.  Tract.  Co.  v.  Frischman,  57  Ind. 
App.  452,  107  NE  296;  Louisville,  etc. 
Co.  V.  Lottich,  59  Ind,  App.  426,  106 
NE  903;  Spahn  &  Eose  Lumb.  Co.  v. 
E.  Co.  (la.),  166  NW  1045;  Little  v. 
Maxwell  (la.),  166  NW  760;  S.  v. 
Dangelo,  182  la.  1253,  166  NW  587; 
S.  V.  Stevenson  (la.),  165  NW  170; 
Ingwersen  v.  Brannon,  180  la.  988,  164 
NW  217;  Woodworth  v.  E.  Co.,  170  la. 
697,  149  NW  522;  Lewis  i'.  Harvey, 
101  Kan.  673,  168  P  856;  Franks  v. 
C,  163  Ky.  96,  173  SW  327;  Conowingo 
Land  Co.  v.  McGraw,  124  Md.  643,  93 
A  222;  Harford  Nat.  Bank  v.  Eutledge, 
124  Md.  46,  91  A  790;  Jewett  v.  El. 
E.  Co.,  219  Mass.  528,  107  NE  43b; 
Manley  v.  E.  Co.,  220  Mass.  124,  107 
NE  409;  Slattery  v.  Tillman,  197  Mich. 
349,  163  NW  938;  Boeing  v.  Fordney, 
184  Mich.  153,  150  NW  852;  Oceana 
Canning  Co.  v.  King,  200  Mich.  2t)8, 
166  NW  847;  Segal  v.  Bart,  140  Minn. 
167,  167  NW  481;  Flick  v.  Ellis-Hail 
Co.,  138  Minn.  364,  165  NW  135;  Moe 
V.  Paulson,  128  Minn.  277,  150  NW  914; 
Nichols  V.  Atwood,  127  Minn.  425,  149 
NW  672;  Klein  v.  Frerichs,  127  Minn. 
177,  149  NW  2;  J.  J.  Newman  Lumb. 
Co.  V.  Dantzler,  107  Miss.  31,  64  S  931; 
S.  H.  Kress  &  Co.  v.  Markline,  117 
Miss.  37,  77  S  858;  Baxter  v.  Lumb. 
Co.,  186  Mo.  App.  352,  171  SW  955; 
Lauff  V.  Carpet  Co.,  186  Mo.  App.  123, 
171  SW  986;  Westlake  v.  Keating  Gold 
M.  Co.,  48  Mont.  120,  136  P  38;  Sleeper 
V.  Smith,  77  N.  H.  337,  91  A  866;  Kor- 
man  v.  Livezey,  91  N.  J.  L.  699,  103  A 
381;  Boyce  v.  Hotel  Co.,  181  App.  Div. 
61,  168  NYS  191;  Muse  v.  Ford  Motor 
Co.,  175  N.  C.  466,  95  SE  900;  Eay  v. 
Eay,  175  N.  C.  290,  95  SE  550;  Cash- 
well  v.  Bottling  Co.,  174  N.  C.  324,  93 
SE  901;  Ferebee  v.  E.  Co.,  167  N.  C. 
290,  83  SE  360;  Peyton  v.  Shoe  Co.,  167 
N.  C.  280,  83  SE  487;  Baird  v.  Con- 
over  (Okl.),  168  P  997;  Eice  v.  Thei- 
mer,  45  Okl.  618,  146  P  702;  Midland 
Valley  E.  Co.  v.  Lynn,  38  Okl.  695,  135 
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P  370;  H.  S.  Gile  Grocery  Co.  v.  Lach- 
mund,  75  Or.  122,  146  P  519;  Everart 
«.  Fischer,  75  Or.  316,  145  P  33;  Me- 
Claugherty  v.  Electric  Co.,  73  Or.  135, 
140  P  64;  Thomas-E.-S.  Co.  v.  R.  Co., 
256  Pa.  549,  100  A  998;  Adams  V.  White 
&  Son  (E.  I.),  103  A  230;  Meeker  v. 
Madison,  39  S.  D.  401,  164  NW  974;  S. 
v.  Lemacks,  98  S.  C.  498,  82  SE  879; 
Fitzgerald  v.  S.  (Tex.  Cr.),  198  SW 
315;  Am.  Nat.  Ins.  Co.  v.  Hicks  (Tex. 
Civ.),  198  SW  616;  Texas  &  P.  E.  Co. 
V.  Packing  Co.  (Tex.  Civ.),  197  SW 
1146;  Fuller  v.  Live  Stock  Com.  Co. 
(Tex.  Civ.),  174  SW  930;  Memphis 
Cotton  Oil  Co.  V.  Tolbert  (Tex.  Civ.), 
171  SW  309;  Southern  Traction  Co.  v. 
Owens  (Tex.  Civ.),  198  SW  150;  Den- 
ton V.  English  (Tex.  Civ.),  171  SW 
248;  Kipros  V.  Uintah  E.  Co.,  45  Utah 
389,  146  P  292;  Doyle  v.  Langdon,  80 
Wash.  175,  141  P  352;  Zuleger  v.  Zeh, 
160  Wis.  600,  150  NW  406;  Czapinski 
V.  Thomas  Furnace  Co.,  158  Wis.  635, 
149  NW  477;  Thoni  v.  McDonnell's 
Est.,  166  Wis.  319,  165  NW  290. 
[aj  Cross-examination  of  witness  as 
to  whether  he  did  not  give  certain  tes- 
timony at  the  preliminary  hearing,  held 
harmless.  Bradley  v.  S.,  11  Ala.  App. 
329,  66  S  820. 

[b]  Exhibition  of  injury  to  jury. 
Lamport  v.  Life  Assur.  Corp.,  272  Mo. 
19,  197  SW  95. 

[c]  Payee  as  prior  indorser. — Sproul 
V.  Beskin,  179  App.  Div.  275,  166  NYS 
606. 

[d]  Children  under  ten  years. — Dar- 
neal  v.  S.  (Okl.  Cr.),  167  P  234. 

[e]  Formal  defects.  — ' '  Appellate 
courts  are  no  longer  reversing  judg- 
ments because  of  the  allowance  of 
questions  and  answers  that  are  variant 
only  in  form,  and  are  clearly  good  in 
substance  and  effect."  Huntsville  v. 
Pulley,  187  Ala.  367,  65  S  405. 

[f]  Refusal  to  strike  out  direct  tes- 
timony after  cross-examination  was  not 
prejudicial  error  where  in  a  personal 
injury  Case  a  physician  had  testified 
that  a  certain  condition  would  give  pain 
and  a  certain  movement  was  limited 
and  evidently  painful.  Darling  v.  E.  Co., 
184  Mich.  607,  151  NW  701. 

[g]  Before  such  error  can  be  disre- 
garded as  non-prejudlclal  it  must  ap- 
pear such  error  did  not  and  could  not 
have  prejudiced  the  complaining  party. 
The  appellate  court  must  not  be  called 
upon  to  decide   that  the  verdict  was 


correct  notwithstanding  the  error.  Hus- 
ton V.  Johnson,  29  N.  D.  546,  151  NW 
774. 

[h]  Error  beneficial  to  appellant. — If 
the  erroneous  admission  or  exclusion  of 
evidence  tends  to  strengthen  the  the- 
ory of  the  complaining  party,  it  is  not 
reversible  error.  Memphis  Cotton  Oil 
Go.  V.  Goode  (Tex.  Civ.),  171  SW  284. 
[ij  Error  cured  by  answer. — Ques- 
tions calling  for  hearsay  evidence  may 
be  rendered  harmless  by  the  answer. 
Scragg  V.  Sallee,  24  Cal.  App.  133,  140 
P  706. 

[jl  Permitting  proof  of  execution  of 
mortgage  before  mortgage  itself  was 
introduced  was  harmless  error,  where 
it  was  immediately  thereafter  properly 
introduced  in  evidence.  Butler  Cot- 
ton Oil  Co.  V.  Campbell  &  Son  (Ala. 
App.),  78  S  643. 

[k]  Permitting  witness  to  refresh  his 
recollection  by  reference  to  a  bill  was 
harmless  error,  witness  not  having  tes- 
tified to  anything  shown  by  the  bill. 
Denson  v.  Acker  (Ala.),  78  S  76. 
[1]  If  plaintlfT  fails  to  establish  a 
case,  admission  of  erroneous  evidence 
on  behalf  of  defendant  is  harmless. 
Russell  V.  Mcintosh,  17&  Ky.  677,  201 
SW  33. 

462-38  Tennessee  C.  I.  &  E.  Co.  v. 
King  (Ala.),  76  S  982;  Boshell  v.  Cun- 
ningham (Ala.),  76  S  937;  Birmingham 
Ry.  L.  &  P.  Co.  V.  Hunt  (Ala.),  76  S 
918;  Hendley  v.  S.  (Ala.),  76  S  904; 
Baker  v.  Shoemaker  (Ala.),  78  S  826; 
Manegold  v.  Beaven  (Ala.),  77  S  695; 
Aiken  v.  McMillan  (Ala.),  78  S  56;  Ala- 
bama Fid.  &  Casualty  Co.  v.  Bank 
(Ala.),  76  S  103;  Cummings  v.  McDon- 
nell, 189  Ala.  96,  66  S  717;  Pearsall  v. 
Hyde,  189  Ala.  86,  66  S  665;  Snead  v. 
Patterson,  190  Ala.  43,  66  S  664;  Stouts 
Mountain  Coal  &  Coke  Co.  v.  Teddef, 
189  Ala.  637,  66  S  619;  Moore  v.  Whit- 
mire,  189  Ala.  615,  66  S  601;  Ward  v. 
Lane,  189  Ala.  340,  66  S  499;  "Stewart 
V.  Eiley,  189  Ala.  519,  66  S  488;  Bike 
V.  McHugh,  188  Ala.  237,  66  S  452; 
Garrow  v.  Toxey,  188  Ala.  572,  66  S 
443;  Pierce  v.  Huntsville,  185  Ala.  490, 
64  S  301;  Sloss-Sheffield  S.  &  I.  Co.  v. 
Mitchell,  181  Ala.  576,  61  S  934;  Briel 
V.  Bank,  180  Ala.  576,  61  S  277;  Car- 
ter V.  Coal,  1.  &  E.  Co.,  180  Ala.  367,  61 
S  65;  Brannon  v.  S.  (Ala.  App.),  76  S 
991;  Blalack  v.  Blacksher,  11  Ala. 
App.  545,  66  S  863;  Lefkovitz  v.  Les- 
ter, 11  Ala.  App.  504,  66  S  894;  Jeffer- 
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son  Fertilizer  Co.  v.  Burns,  10  Ala. 
App.  301,  64  S  667;  Taxicab  &  Tour- 
ing Car  Co.  V.  Cabaniss,  9  Ala.  App. 
549,  63  S  774;  Page  v.  Packing  Co.,  9 
Ala.  App.  445,  63  8  691;  Nashville  C. 
&  St.  L.  E.  Co.  V.  Hinds,  5  Ala.  App. 
596,  59  S  670;  Tiner  v.  S.,  115  Ark. 
494,  172  SW  1010;  Dow  i'.  Oroville,  22 
Cal.  App.  215,  134  P  197;  In  re  Burn- 
ham's  Will,  24  Colo.  App.  131,  134  P 
254;  Avery  v.  Ginsburg,  92  Conn.  2'08, 
102  A  589;  Lippman  v.  Stenograph  Co. 
(Del.),  102  A  988;  Milligan  v.  S.  (Pla.), 
78  S  535;  MeTyre  v.  Stearns,  142  Ga. 
850,  83  SE  955;  Martin  v.  Monroe,  142 
Ga.  807,  83  SE  958;  Sava,nnah  River 
Terminals  Co.  v.  E.  Co.  (Ga.),  96  SE 
257;  Waller  v.  Bk.  (Ga.  App.),  96  SE 
335;  P.  V.  Spencer,  264  111.  124,  106  NE 
219;  Eobinson  v.  S.,  182  Ind.  329,  106 
NE  533;  Tero  Petroff  &  Co.  v.  Ins.  Co. 
(la.),  167  NW  660;  Malloy  v.  Const. 
Co.  (la.),  167  NW  610;  Jeffries  v. 
Light  Co.  (la.),  167  NW  608;  Waltham 
Piano  Co.  v.  Furniture  Co.,  168  la.  728, 

150  NW  1040;  Stewart  &  Co.  v. 
Whicher,  168  la.  269,  150  NW  64;  Hop- 
son  V.  Union  T.  Co.,  101  Kan.  499,  167 
P  1059;  Miller  v.  Kerr,  94  Kan.  545. 
146  P  1159;  Baker  v.  Whittaker,  177 
Ky.  197,  197  SW  644;  S.  v.  Priest,  117 
Me.  223,  103  A  359;  Eeid  v.  S.  S.  Co., 
112  Me.  34,  90  A  609;  Michael  v.  Smith, 
124  Md.  116,  91  A  762;  Mayor  v.  S., 
132  Md.  113,  103  A  426;  Capitol  Tract. 
Co.  V.  McKeou,  132  Md.  79,  1'33  A  314; 
Edison  Illuminating  Co.  v.  Misch,  200 
Mich.  114,  166  NW  944;  Vezina  v. 
Shermer,  198  Mich.  757,  165  NW  697; 
Edgerly  v.  Maccabees,  185  Mich.  148, 

151  NW  692;  Newton  v.  Const.  Co., 
184  Mich.  63,  150  NW  348;  Bragg  & 
Co.  V.  Goldstein,  128  Minn.  64,  150  NW 
223;  Eobinson  v.  Bush,  199  Mo.  App. 
184,  200  SW  757;  Thomas  v.  E.  Co.,  187 
Mo.  App.  420,  173  SW  728;  Boone 
County  Lumb.  Co.  v.  Niedermeyer,  187 
Mo.  App.  180,  173  SW  57;  Wallace  & 
Co.  V.  Bank,  102  Neb.  358,  167  NW  416; 
S.  V.  Mowser,  91  N.  J.  L.  395,  103  A 
805;  P.  V.  Sarzano,  212  N.  Y.  231,  106 
NE  87;  Murphy  v.  McMahon,  179  App. 
Div.  837,  167  NYS  270;  S.  v.  Cain,  175 
N.  C.  825,  95  SE  930;  Moore  v.  Lumb.' 
Co.,  175  N.  C.  205,  95  SE  175;  TUlett 
fc.  E.  Co.,  166  N.  C.  515,  82  SE  866; 
Evenson  v.  Nelson  (N.  D.),  168  NW  36; 
Dill  V.  Malot  (Okl.),  167  .P  219;  Mis- 
souri, O.  &  G.  E.  Co.  V.  Miller,  45  Okl. 
173,  145  P  367;  Meier  &  Frank  Co.  v. 


Mitlehner,  75  Or.  331,  146  P  796;  Maloy 
V.  Bosenbaum  Co.,  260  Pa.  466,  103  A 
882;  Levin  v.  V.  Clad  &  Sons,  244  Pa. 
ia4,  90  A  570;  Bbberts  v.  Edgewood, 
243  Pa.  595,  90  A  334;  Coons  v.  Mc- 
Kees  E.ocks,  243  Pa.  340,  90  A  141; 
Oliver  v.  Const.  Co.,  36  E.  I.  477,  90  A 
764;  S.  u.  Lemaeks,  98  S.  C.  498,  82  SE 
879;  Pierce  v.  Lumber  Co.,  108  S.  C 
387,  94  SE  865;  S.  v.  Wilson  (S.  D.), 
167  NW  396;  Anselmo  v.  S.  (Texi  Cr.) 
200  SW  523;  Texas  &  P.  Ey.  Co,  v. 
Packing  Co.  (Tex.  Civ.),  197  SW  1146; 
Houston  E.  &  W,  T,  E.  Co,  v.  Cav- 
anaugh  (Tex.  Civ.),  173  SW  619;  Mis- 
souri, K.  &  T.  E.  Co.  V.  Express  Co. 
(Tex.  Civ.),  173  SW  222;  Gulf,  T.  & 
W.  E.  Co.  V.  Dickey  (Tex.  Civ.)  171 
SW  1097;  Molloy  v.  Brewer  (Tex. 
Civ.),  171  SW  1079;  Chesapeake  &  O 
E,  Co.  1-.  Ware,  122  Va.  246,  95  SE  183; 
Stofferan  v.  Okanogan  County,  76  Wash 
265,  136  P  484';  McKay  v.  Co.,  76  Wash. 
257,  136  P  134;  Starcher  v.  Oil  Co., 
81  W  Va.  587,  95  SE  28;  Patulski  v. 
Eealty  Co.,  166  Wis.  188,  164  NW  841. 
See  Sample  v.  Bk.  (Ala.),  76  S  936. 
[a]  Admission  of  written  statement. 
O'Brien  v.  E.  Co.,  242  Fed.  850,  155 
CCA  438.  ' 

463-39  Archer  v.  Sibley  (Ala.),  78 
8  849;  Streit  v.  Wilkerson,  186  Ala. 
88,  65  S  164;  Birmingham  By.,  L.  & 
P.  Co.  r.  O'Brien,  185  Ala.  617,  64  8 
343;  Malone  v.  S.  (Ala.  App.),  76  S 
469;  Empire  Coal  Co.  v.  Gravlee,  9  Ala. 
App.  657,  64  8  207;  Foster  v.  8.  (Ala. 
App.),  78  S  722;  White  v.  Co.  (Ala. 
App.),  77  8  924;  S.  v.  Greenberg,  92 
Conn.  657,  103  A  897;  Collins  v.  Strick- 
land Bros.,  21  Ga.  App.  542,  94 ,  SE 
1035;  Wilkinson  v.  Dilenbeck  (la.),  168 
NW  115;  Monahan  v.  Eoderick  (la.), 
166  NW  725;  8.  v.  Daugelo,  182  la. 
1253,  166  NW  587;  Hirsch  v.  Butler, 
181  la.  345,  164  NW  745;  Jones  v.  8., 
132  Md.  142,  103  A  459;  Mayor  f.  S., 
132  Md.  113,  103  A  426;  P.  v.  MuUis, 
200  Mich.  505,  166  NW  859;  Link  V. 
Fahey,  200  Mich.  308,  166  NW  884; 
Ward  V.  Carey,  200  Mich.  217,  166  NW 
952;  Plankinton  Packing  Co.  v.  Berry, 
199  Mich.  212,  165  NW  676;  Charles 
S.  &  Son  V.  Stone  Co.,  174  N.  C.  781, 
93  SE  931;  S.  V.  Mueller  (N.  D.),  168 
NW  66;  Philadelphia  v.  Conway,  257 
Pa.  .172,  101  A  472;  S.  v.  Falcone  (E. 
L),  103  A  961;  S.  v.  Lemaeks,  98  S. 
C.  498,  92  SE  879;  S.  v.  Schamber,  39 
S.  D.  513,  165  NW  248;  Carrol  v.  Fow- 
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lev  (S.  D.),  167  NW  145;  Texas  &  P. 
B.  Co.  V.  Graham  (Tex.  Civ.),  174  SW 
297;  Baldwin  v.  Gaines  (Vt.),  102  A 
saS;  Biekford  v.  Hupp,  83  Wash.  4^7, 
145  P  454;  Starcher  v.  So.  Penn  Oil 
Co.,  81  W.  Va.  587,  95  SE  28;  Bk.  of 
Greenville  v.  Co.,  81  W.  Va.  578,  94  SE 
985. 

[a]  Error  as  to  presumption  is  harm- 
less, when  appellant '  proves  it  had 
actual  knowledge  or  knew  facts  which 
would  lead  to  actual  knowledge.  Scott 
V.  E.  Co.  (S.  C),  96  SE  305. 
463-40  T.  L.  Farrow  Mercantile  Co. 
V.  Davidson  (Ala.),  77  S  45;  Norvell  v. 
Gilreath,  189  Ala.  452,  66  S  635;  Moore 
V.  Whitmire,  189  Ala.  615,  66  S  601; 
Eike  V.  McHugh,  188  Ala.  237,  66  S 
452;  Pennsylvania  F.  Ins.  Co.  v.  Draper, 
187  Ala.  103,  65  S  923;  Gtilley  v.  Den- 
man,  185  Ala.  561,  64  S  97;  Shoe  Co. 
V.  Byrne,  169  Cal.  122,  145  P  1032; 
Scott  f.  McPherson,  168  Cal.  783,  145 
P  529;  Childers  v.  S.  (Fla.),  77  S  99; 
Tampa  &  J.  E.  Co.  v.  Crawford,  67  Fla. 
77,  64  S  437;  Deal  v.  Moseley,  147  Ga. 
523,  94  SE  1013;  Cole  Motor  Co.  v.  Mor- 
rison, 1'42  Ga.  542,  83  SE  95;  Silver- 
thorne  v.  E.  Co.,  142  Ga.  194,  82  SB 
651;  Shores-Mueller  Co.  v.  Bell,  21  Ga. 
App.  194,  94  SE  83;  McCord  v.  Mitch- 
ell, 182  la.  196,  165  NW  453;  Schultz 
V.  St&rr,  180  la.  1319,  164  NW  163; 
Holloway  v.  Water.  Co.,  100  Kan.  414, 
167  P  265;  People's  Bank  v.  Keating, 
177  Ky.  721,  198  SW  8;  Adams  E.  Co. 
V.  C,  177  Ky.  159,  197  SW  630;  Eoss 
V.  Eeynolds,  112  Me.  223,  91  A  952; 
Boswell,  V.  Norton,  125  Md.  11,  93  A 
214;  Cochran  v.  Staman,  201  Mich.  630, 
167  NW  1015;  Matthews  v.  Lamberton, 
198  Mich.  746,  165  NW  748;  Abernethy 
V.  Halk,  139  Minn.  252,  166  NW  218; 
Herring-Hall-Marvin  S.  Co.  v.  Balliet, 
38  Nev.  164,  145  P  941;  Williams  v. 
Doekwiler,  19  N.  M.  623,  145  P  475, 
479;  S.  V.  Cain,  175  N.  C.  825,  95  SE 
930;  S.  V.  Mueller  (N.  D.),  168  NW  66; 
Everart  v.  Fischer,  75  Or.  316,  145  P 
33;  Bordwell  v.  Township  (S.  D.),  166 
NW  229;  Marker  v.  Van  Gerpen,  39  S. 
D.  648,  166  NW  151;  Nat.  Bank  v. 
Gough  (Tex.  Civ.),  197  SW  1119;  Ft. 
Worth  &  D.  C.  Ey.  Co.  v.  Firestone 
(Tex.  Civ.),  173  SW  919;  Missouri,  K. 
&  T.  E.  Co.  V.  Express  Co.  (Tex.  Civ.), 
173  SW  222;  McClung  v.  Folkes,  122 
Va.  48,  94  SE  156;  Bk.  of  Greenville 
V.  Co.,  81  W.  Va.  578,  94  SE  985. 
463-41     Nat.    Surety    Co.    v.    Power 


Co.  (Ala.),  78  SE  834;  Tennessee  0.  I. 
&  E.  Co.  V.  King  (Ala.),  76  S  982;  First 
Nat.  Bank  v.  Johnson,  190  Ala.  566,  67 
S  234;  Ward  v.  Lane,  189  Ala.  340,  66 
S  499;  Hardaman  v.  S.  (Ala.  App.),  78 
S  324;  Ehodes  v.  MeWilson  (Ala. 
App.),  77  S  46S;  Tennessee  Eiver  Nav. 
Co.  V.  Banking  Co.  (Ala.  App.),  77  S 
438;  Spillar  v.  Dickson  (Ga.),  95  SE 
994;  Eome  Industrial  Ins.  Co.  v.  Eid- 
son,  142  Ga.  253,  82  SE  641;  Geo.  F. 
Eubanks  Mantel  Co.  v.  Atkinson  (Ga. 
App.),  96  SE  342;  P.  v.  Strosnider,  264 
111.  434,  106  NE  229;  Strasberger  «. 
Elevator  Co.  (la.),  167  NW  184;  S.  v. 
Dangelo,  182  la.  1253,  166  NW  587; 
Lektric  Sales  Co.  v.  Hammer,  182  la. 
1228,  166  NW  593;  Luther  v.  UUriteh, 
182  la.  745,  166  NW  85;  Boyd  v.  Auto. 
Co.,  182  la.  306,  165  NW  908;  McOord 
V.  Mitchell,  182  la.  196,  165  NW  453; 
Pyatt's  Admr.  v.  E.  Co.,  179  Ky.  318, 
200  SW  476;  Commercial  Bank  v. 
Ardfen,  177  Ky.  520,  197  SW  951;  Eoas 
V.  Eeynolds,  112  Me.  223,  91  A  952; 
McGaw  i".  Baltimore,  131  Md.  430,  102 
A  544;  Manley  v.  Ey.  Co.,  220  Mass. 
124,  107  NE  409;  Segal  v.  Bart,  140 
Minn.  167,  167  NW  481;  De  Sandro  V. 
Missoula  L.  &  W.  Co.,  48  Mont.  226, 
136  P  711;  Briggs  v.  E.  Co.,  91  N.  J. 
L.  1,  102  A  382;  P.  V.  Eyan,  181  App. 
Div.  404,  168  NYS  787;  Garland  v. 
Arrowood,  174  N.  C.  657,  94  SE  401; 
S.  V.  Heavener,  168  N.  C.  156,  83  SE 
732;  Dalen  v.  Coddington  (N.  D.),  167 
NW  334;  S.  v.  Wilson  (S.  D.),  167  NW 
396;  HefBon  v.  Cashman  (Vt.),  103  A 
1023;  Waterman  v.  Moody  (Vt.),  133 
A  325;  Starcher  v.  So.  Penn  Oil  Co., 
81  W.  Va.  587,  95  SE  28. 

[a]  Showing  receipt  in  wrongful  use 
of  mails. — Preeman  v.  V.  S.,  244  Fed.  1. 

[b]  The  withdrawal  of  an  allegation 
to  support  which  erroneous  evidence  is 
admitted  will  cure  the  error.  Sappen- 
field  V.  Zinc  Co.,  94  Kan.  22,  145  P  862. 

[c]  Where  competent  testimony  is 
sufficient  to  support  a  verdict  judg- 
ment will  not  be  reversed  on  account 
of  admission  of  questionable  testimony. 
Smoak  v.  Martin,  108  S.  C.  472,  94  SB 
869. 

464--42  Killeen  v.  Greve,  182  la. 
1382,  166  NW  731;  Turner  Lumb.  Co. 
V.  Lumb.  Co.,  38  Nev.  338,  145  P  914; 
Fitzgerald  v.  S.  (Tex.  Cr.),  198  SW 
315;  Baker  v.  East  (Tex.  Civ.),  197 
SW  1123;  Darby  Coal  Min.  Co.  r, 
Shoop,  116  Va.  848,  83  SE  412. 
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[a]  IKemlssion  of  part  of  damages 
may  render  harmless  the  admission  of 
erroneous  evidence  as  to  damages.  Cran- 
ford  V.  O'Shea,  83  Wash.  508,  145  P 
579,  AnnCasl916C,  1081. 
464-43  Birmingham  Ey.  L.  &  P.  Co. 
V.  Littleton  (Ala.),  77  S  565;  Farabee 
V.  Wade  (Ala.),  76  S  941;  Berry  v. 
Wooddy  (Ala.  App.),  77  S  942;  P.  v. 
Tanner  (Cal.  App.),  171  P  439;  Central 
Ga.  P.  Co.  V.  Stone,  142  Ga.  662,  83  SE 
524;  Hall  V.  S.  (Ga.  App.),  95  SE  936; 
Bobinson.i/.  Gray,  22  Ga.  App.  25,  95 
SE  324;  Wheatcraft  v.  Myers,  57  Ind. 
App.  371,  107  NE  81;  Sullenbarger  v. 
Ahrens,  168  la.  288,  15B  NW  71;  Witt- 
hauer  v.  Wheeler,  172  la.  225,  150  NW 
46;  J.  I.  Case  Threshing  Co.  v.  Haynes, 
178  Ky.  644,  199  SW  786;  Louisville  & 
N.  E.  Co.  V.  Payne's  Admr.,  177  Ky. 
'  462,  197  SW  928,  LRA1918C,  376;  Bam- 
let  Eealty  Co.  v.  Doff,  183  Mich.  694, 
■  150  NW  307;  Klumpp  v.  E.  Co.,  179 
App.  Div.  279,  166  NYS  333;  Bray  v. 
Kress  (S.  C),  96  SE  135;  BaKer  v. 
East  (Tex.  Civ.),  197  SW  1123; /Hax-.-ig 
V.  S.,  76  Tex.  Cr.  301,  174  SW  3o4: 
\  Witty  V.  a.,  75  Tex.  Cr.  440,  171  SW 
229. 

465-44  Central  of  Georgia  E.  Co.  v. 
Teasley,  187  Ala.  610,  65  S  981  (admis- 
sion of  irrelevant  evidence  held  pre- 
judicial); Watson  V.  Adams,  187  Ala. 
490,  65  S  528,  AnnCasl916E,  565;  Troy 
Lumb.  &  C.  Co.  V.  Boswell,  186  Ala. 
409,  65  S  141;  Illinois  Cent.  E.  Co.  v. 
Lowery,  184  Ala.  443,  63  S  952,  49  LEA 
(NS)  1149;  Hardaman  v.  S.  (Ala. 
App.),  78  S  324;  Simoneau  v.  Electric 
te.  Co.,  166  Cal.  264,  136  P  544;  Mass 
V.  Mass  (Ga.),  93  SE  875;  Tallulah  F. 
R.  Co.  V.  Taylor,  20  Ga.  App.  786,  98 
SE  533;  Dublin  i:  Ogburn,  142  Ga.  8*0, 
83  SE  939;  Central  of  Georgia  v.  Prior, 
142  Ga.  536,  83  SE  117;  S.  v.  Kirk,  168 
la.  244,  150  NW  91;  Hall  v.  Shenan- 
doah, 167  la.  735,  149  NW  831;  In  re 
Schaffner's  Est.,  92  Kan.  570,  141  P 
251;  Maloney  v.  Philpot,  219  Mass. 
480,  107  NE  369;  Township  School 
Dist.  r.  MacEae,  198  Mich.  693,  165 
NW  618;  Ward  v.  S.,  117  Miss.  847,  78 
S  782;  Exchange  Bank  v.  Giffiord,  102 
Neb.  324,  167  NW  69;  P.  r.  Marendi, 
213  N.  Y.  600,  107  NE  1058;  Kawanov 
V.  Gottlieb,  182  App.  Div.  ■589,  -169 
NYS  928;  Posnick  v.  Crystal,  181  App. 
Div.  660,  168  NYS  868;  Bloom  v.  E. 
Co.,  165  App.  Div.  257,  150  NYS  779; 
P.  V.  Follette,  164  App.  Div.  272,  149 


NYS  888;  Mankes  v.  Fishman,  163  App. 
Div.  789,  149  NYS  228;  Abraham  v. 
Sabbatino,  102  Misc.  511,  169  NYS  40; 
Andrews  v.  Bank,  101  Misc.  672,  167 
NYS  935;  182nd  Street  Eealty  Co.  v. 
Swartz,  169  NYS  444;  Penfold  v.  Corp., 
169  NYS  87;  Kraushaar  v.  Kraushaar, 
168  NYS  619;  Titus  v.  Spencer,  151 
NYS  .515;   Westerland   v.  Bank,   38   N. 

D.  24,  164  NW  323;  Marks  v.  Foreman 
(Okl.),  168  P  237;  Koyer  v.  E.  Co.,  259 
Pa.  438,  103  A  276;  Jurado  v.  Holmes 
(Tex.  Civ.),  200  SW  859;  Texas  &  N. 
O.  E.  Co.  V.  Stephens  (Tex.  Civ.),  198 
SW  396;,  Orient  Land  Co.  v.  Eeeder 
(Tex.  Civ.),  173  SW  939;  Wichita  Falls 
&  W.  E.  Co.  V.  Asher  (Tex.  Civ.),  171 
SW  1114;  Shepherd  v.  E.  Co.,  45  Utah 
295,  145  P  296;  S.  v.  White,  81  W.  Va. 
516,  94  SE  972;  Klas  v.  Kuehl,  159  Wis. 
561,  150  NW  973. 

[a]  Instruction  to  disregard  does  not 
cure  error.  Institution,  etc.  t.  Brook- 
line,  220  Mass.  300,  107  NE  939. 
[dJ  Not  cured  by  witMraval. — Davis 
V.  S.,  76  Tex.  Cr.  117,  172  SW  978. 
[cj  An  IndeLinlty  agreement  erron- 
eously admitted  in  evidence  is  prejudi- 
cial, since  it  would  tend  to  show  that 
the  plaintiff  had  so  little  faith  in  his 
case  that  he  required  an  indemnity 
bond  against  possible  loss.     Coffman  w. 

E,  Co.,  184  Ala.  474,  63  S  52/. 

[d]  Improper  evidence  aroabiug  sym- 
pathy not  cured  by  instructions  given. 
Johnson  v.  Johnson  (Ala.),  77  S  335. 
465-45  Eollins  v.  Eeal  Estate  Co.,  25 
Colo.  App.  85,  136  P  95;  Wagner  v. 
Seaberg,  138  Minn.  37,  163  NW  975; 
Westchester  Fire  Ins.  Co.  v.  Thomas 
Goggan  &  Bro.  (Tex.  Civ.),  203  SW 
163;  McAllen  v.  Wood  (Tex.  Civ.),  201 
SW  433. 

[aj  Where  it  appears  taat  evidence 
was  not  considereil,  admission  is  harm- 
less. Donner  v.  Griifith  (ind.  App.), 
122  NE  23. 

466-46  Deal  v.  Houston  County 
(Ala.),  78  S  809. 

[a]  Unauthorized  Tlew  by  judge. 
Where  a  view  is  had  by  the  trial  judge 
without  the  consent  of  the  parties  and 
his  decision  is  based  in  part  upon  such 
view,  the  error  will  be  presumed  pre- 
judicial. Elston  V.  McGlauflin,  79  Wash. 
355,  .140  P  396. 

466-47  Pocahontas  C.  Co.  v.  John- 
son, 244  Fed.  368,  156  CCA  654;  Meador 
V.  Evans,  188  Ala.  229,  66  S  446;  Will- 
iams V.  Lyon,  181  Ala.  531,  61  S  299; 
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Cook  &  Laurie  Contra'ct.  Co.  v.  Bell, 
177  Ala.  618,  59  S  273;  Loveless  v. 
Hardy  (Ala.),  79  S  37;  Grizzard  v.  S. 
(Ala.  App.),  79  S  266;  Wiggins  v.  S. 
(Ala.  App.),  78  S  413;  Arkansas  Log- 
ging Co.  V.  Martin,  116  Ark.  318,  173 
SW  184;  Laux  v.  Co.,  177  Cal.  63,  lb9 
P  1012;  In  re  Wineteer's  Est.,  176  Cal. 
28,  167  P  516;  Hill  v.  McLendon,,  147 
Ga.  733,  95  SE  232;  Phinazee  v.  S. 
(Ga.  App.),  95  SE  878;  Atlantic  Coast 
Line  E.  Co.  v.  Tomlinson,  21  Ga.  App. 
704,  94  SE  909;  McKee  v.  J.  E.  Hurst 
&  Co.,  21  Ga.  App.  571,  94  SE  886; 
McKinnon  v'.  Melllhargey,  24  Ida.  720, 
135  P  826;  Johnson  v.  Gephart  (Ind. 
App.),  117  NE  270;  Seymour  v.  E.  Co., 
181  la.  218,  164  NW  352;  Smay  v.  Eob- 
erts  (la.),  164  NW  236;  Schultz  v. 
Starr,  180  la.  1319,  164  NW  163;  S.  v. 
Burley,  181  la.  981,  la5  NW  190;  Bar- 
ber V.  Emery,  101  Kan.  314,  167  P 
1044;  Meyer-Bridges  Co.  v.  Warehouse 
Co.,  94  Kan.  288,  146  P  361;  Leavens 
V.  Hoover,  93  Kan.  661,  145  P  877  (re- 
stricting cross-examination  held  harm- 
less); Sandy  Valley  &  E.  E.  Co.  v. 
Bentley,  161  Ky.  555,  171  SW  178;  S. 
V.  Barnhart,  143  La.  596,  78  S  975; 
Archibald  v.  Ins.  Co.,  117  Me.  205,  103 
A  162;  Capitol  Tract.  Co.  v.  McKeon, 
132  Md.  79,  103  A  314;  Susquehanna 
F.  Co.  V.  Murphy,  131  Md.  340,  101  A 
791;  Harford  Nat.  Bank  v.  Eutledge, 
124  Md.  46,  91  A  791;  Clinton  I'ilm 
Service  Co.  v.  Conan,  140  Minn.  94,  167 
NW  289;  Abernethy  v.  Halk,  139  Minn. 
252,  166  NW  218;  Green  v.  Trust  Co., 
128  Minn.  30,  150  NW  229;  McDonald 
(.-.  Eedemeyer,  197  Mo.  App.  630,  198  SW 
483;  Mechanics',  Bk.  &  Tr.  Co.  v.  Whil- 
den,  175  N.  C.  62,  94  SE  723;  Universal 
Co.  V.  Burney,  174  N.  C.  382,  93  SE 
912;  Dunnevant  v.  E.  Co.,  167  N.  C. 
232,  83  SE  3*7;  Hazlett  v.  Wilkin,  42 
Okl.  20,  140  P  410;  Smith's  heirs  v. 
Hirsch  (Tex.  Civ.),  197  SW  754;  Pecos 
&  N.  T.  E.  Co.  V.  E.  Co.  (Tex.  Civ.), 
171  SW  1103;  Lombard  v.  Ins.  Co.,  50 
Utah  554,  168  P  269;  De  Pas  v.  E.  Co., 
159  Wis.  306,  150  NW  408;  Eogers  v. 
Eosenfeld,  158  Wis.  -285,  149  NW  33. 

[a]  Cured  by  Instruction. — Error  in 
exclusion  of  evidence  is  harmless  where 
court  properly  instructed  as  to  suffi- 
ciency. Mundy's  Exrs.  v.  Garland,  116 
Va.  922,  83  SE  491. 

[b]  View  by  jury. — A  denial  of  view 
by  jury  is  not  reversible  unless  injury 
resulted    to    the    applicant.      Atlantic 


Coast  Line  R.  Co.  v.  Whitney,  65  Fla, 
72,  61  S  179. 

[c]  Limitation  of  croBs-ezaminatlou 
Ginns  v.  Sherer  Co.,  219  Mass.  18,  106 
NE  600. 

[,d]    Where  an  issue  becomes  immate- 
rial by  reason  of  the  verdict  or  judg-  s* 
ment,  rulings   on  evidence  as  to  suel ' 
issue  are  harmless,  as  for  example  the 
exclusion  of  evidence  of  decedent's  age 
in  an  action  for  wrongful  death,  where 
the  verdict  is  for  defendant.    Helms  v. 
E.  Co.,  188  Ala.  393,  66  S  470. 
fe]     Condition  of  deceased's  health  at 
time  of  death.     S.  v.  E.  Co.,  130  Md. 
603,   101   A  546. 

[f  J     Excluding  oral  declaration. — In  re 
Percival's  Est.,  108  S.  C.  39,  93  SE  243, 
fg]    Failure  to  hear  counter  affidavits, 
Eish  V.  By .,.108  S.  C.  30,  93  SE  250. 
fhj     On  cross-examination. — Connell  v- 
E.  Co.  (Utah),  168  P  337. 
466-48     Sloss-Sheffield   Steel    &   Iroi 
Co.   V.  Birmingham    (Ala.),   78   S   896; 
Bass  V.  Green  (Ala.),  78  S  869;  Hamil- 
ton V.  Mercantile  Co.  (Ala.),  78  S  401; 
Whitehead  n.  Fertilizer  Co.   (Ala.),  77 
S  42;'Kuykendall  v.  Edmondson  (Ala.). 
77  S  24;  Portsmouth  Cotton  Oil  Eefin- 
ing  Corp.  v.  Cotton  Oil  Co.   (Ala.),  77 
S  8;  Tennessee  C,  I.  &  E.  Co.  v.  King 
(Ala.),  76  S  982;  Boshell  v.  Cunning- 
ham   (Ala.),    76    S    937;    Dees    v.   Bk. 
(Ala.),  76  S  901;  Brown  v.  E.  Co.,  185 
Ala.  659,  64  S  581;  Alexander  v.  Smith, 
180   Ala.   541,   61   S   68;   Brewer  v.  S, 
(Ala.   App.),   79    S   199;    Askew  v.  S., 
11   Ala.   App.   293,   66   S   852;   Phillips 
V.    S.,    11    Ala.    App.    15,    65     S    444; 
Jefferson  Fertilizer   Co.   v.    Burns,    10 
Ala.  App.  301,  64  S  667;   Kendriek  v. 
Cunningham,    9    Ala.    App.    398,    63   S 
797;    Neale   v.   Ey.    Co.    (Cal.),   172  P 
1105;  Ash  V.  Soo  Sing  Lung,  177  Cal. 
356,  170  P  843;  P.  V.  Ah  Wing  (Cal.), 
169   P  402;   Frank   &   Co.   v.   Casualty 
Co.,  175  Cal.  293,  165  P  927;  Coolidge 
V.    Austin,    22    Cal.    App.    334,    134   P 
357;  Kendriek  v.  Hansen,  35  Cal.  App. 
578,  170  P  675;  Denver  &  E.  G.  E.  v. 
Wright  (Colo.),  171  P  499;  In  re  Burn- 
ham's  Will,  24  Colo.  App.  131,  134  P 
254;   Warner  v.  MeLay,  92   Conn.  427, 
103  A  113;   Childers  v.  8.  (Fla.),  77  S 
99;  Mitchell  v.  S.,  147  Ga.  468,  94  SE, 
570;   Kennedy  v.   Ocean   S.   S.   Co.,  21 
Ga.   App.   427,   94   SE    583;    Devine  f. 
Northwestern    E.   E.    Co.,   265   111.   641, 
107  NE  118;  P.  V.  Strosnider,  264  111. 
434,  106  NE  229;  McCord  v.  Mitchell, 
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182  la.  196,  165  NW  453;  Burley  v.  Old 
Colony  E.  Co.,  219  Mass.  483,  107  NE 
365;  Luckhurst  v.  Schroeder,  183  Mich. 
487,  149  NW  1009;  LauflE  v.  Kennard 
&  Sons,  186  Mo.  App.  123,  171  SW 
986;  Nestlehut  v.  De  Soto  (Mo.  App.), 
202  SW  425;  Boberts  v.  Oechsli,  54 
Mont.  589,  172  P  1037;  S.  v.  Powell, 
54  Mont.  217,  169  P  46;  Anderson  v. 
Co.,  68  Or.  21,  136  P  660;  Ivester  v. 
Fowler  (S.  C),  96  SE  154;  S.  v.  Hollis, 
108  S.  C.  442,  95  SE  74;  Southern  Pac. 
Co.  V.  Stephens  (Tex.  Civ.),  201  SW 
1076;  Sanitary  Mfg.  Co.  v.  Gamer  (Tex. 
Civ.),  201  SW  1068;  Bonnett-Brown 
Sales  Serv.  Co.  v.  Gazette  (Tex.  Civ.), 
201  SW  1044;  Strachbein  v.  Gilmer 
(Tex.  Civ.),  202  SW  333;  Kennard  & 
Sons  Carpet  Co.  v.  Hotel  Assn.  (Tex. 
Civ.),  197  SW  1139;  Stuart  v.  Co.  (Va.), 
96  SE  241;  Bentley  v.  Tel.  Co.,  98  Wash. 
431,  167  P  1127,  LEA1918B,  965;  Lyen 
V.  Lyen,  98  Wash.  498,  167  P  1113. 

[a]  Where  witness  answers  question, 
disallowance  of  question  by  court  is 
harmless  error.  Childers  v.  S.  (Pla.), 
77  S  99. 

[b]  Evidence  judicially  noticed. — ^Vil- 
lage of  Catlin  v.  Tilton,  281  111.  601, 
117  NE  999. 

[c]  Sustaining  objection  after  wit- 
ness answers  question  is  harmless  where 
there  is  no  motion  to  strike.  Living- 
stone 1).  Dole  (la.),  167  NW  639. 
466-49  Mizell  v.  Bank,  180  Ala.  568, 
61  S  272;  Jones  v.  S.,  132  Md.  142,  103 
A  459;  Chambers  v.  R.  Co.,  37  N.  D. 
377,  163  NW  824,  AnnCasl918C,  954; 
Krenn  v.  E.  Co.,  259  Pa.  443,  103  A 
299;  Neville  v.  Miller  (Tex.  Civ.),  171 
SW  1109;  Baldwin  v.  Gaines  (Vt.),  102 
A  338;  S.  V.  Gray,  98  Wash.  279,  167 
P  951. 

467-50  Sloss-Sheffield  Steel  &  Itoji 
Co.  V.  Birmingham  (Ala.),  78  S  896; 
Potter  V.  Shauf,  187  Ala.  128,  65  S 
778;  Laux  v.  Storage  Co.,  177  Cal.  63, 
169  P  1012;  Byerley  v.-  Conlin,  174  Cal. 
40,  161  P  1150;  Goolsby  v.  S.,  147  Ga. 
259,  93  SB  407;  Ramsey  v.  R.  Co.,  177 
Ky.  329,  197  SW  796;  Hamilton  v. 
Hamilton,  131  Md.  508,  102  A  761; 
Michael  v.  Smith,  124  Md.  116,  91  A 
762  (exclusion  of  evidence  favorable  to 
the  adverse  party  harmless  error) ;  Sea- 
side V.  Cas.  Co.,  87  Or.  624,  171  P  396. 
fa]  Subsequent  admission  of  excluded 
evidence,  etc. — Ward  v.  Lane,  189  Ala. 
340,  66  S  499;  Seragg  v.  Sallee,  24  Cal. 
App.  133,  140  P  706;  Michael  v.  Smith, 


124  Md.  ri6,  91  A  762;  Wild  Rose  Or- 
chard Co.  V.  Critzer,  79  Wash.  462,  140 
P  561. 

[b]  If  result  could  not  have  been 
changed,  even  if  excluded  testimony 
had  been  admitted,  its  exclusion  is 
harmless  error.  Weathersbee  t.  Good- 
win, 175  N.  C.  234,  95  SE  491. 

[c]  Exclusion  of  evidence  in  mitiga- 
tion of  punishment,  harmless,  when  the 
jury  assessed  the  lowest  punishment. 
Keirsey  v.  S.,  131  Ark.  487,  199  SW 
532. 

467-51  South  Brilliant  Coal  Co.  v. 
McCollum  (Ala.),  76  S  901;  West  v. 
Cowan,  189  Ala.  138,  66  8  816;  Looney 
V.  Prest-0-Lite  Co.  (Ind.  App.),  117  NE 
678;  Waggoner  v.  Koon  (OM.),  168  P 
217;  Kirk.-K.  Thompson  (S.  D.),  167  NW 
399;  Texas  &  P.  Ry.  Co.  v.  Spann 
(Tex.  Civ.),  173  SW  600;  Trinity  & 
B.  V.  R.  Co.  V.  Orenbaum  (Tex.  Civ.), 
173  SW  531;  Pope  v.  Hogan  (Vt.), 
102  A  937;  Hooker  Co.  v.  Hooker,  88 
Vt.  335,  92  A  443;  Morse  v.  Woodmen, 
166  Wis.  194,  164  NW  829,  AnnCas 
1918D,  480;  De  Mund  v.  S.,  167  Wis. 
40,  166  NW  328.  See  Union  Mut.  Aid 
Assn'.  of  Mobile  v.  Carroway  (Ala.),  78 
S  792. 

[a]  Where  question  not  answered. 
Huntsville   K.  Mills  v.  Butner   (Ala.), 

76  S  54. 

467-52  Russell  v.  S.  (Ala.),  78  S 
916;  Clark-Pratt  Cotton  Mills  Co.  v. 
Bailey  (Ala.),  "77  S  995;  Kuykendall 
V.  Edmondson  (Ala.),  77  S  24;  Williams 
V.  S.,  131  Ark.  264  198  SW  699;  P. 
V.  De  Angelli,  34  Cal.  App,  716,  168 
P  699;  P.  V.  Billings,  34  Cal.  App. 
549,  168  P  396;  P.  v.  Matson,  30  Cal. 
App.  288,  158  P  335;  Harris  v.  8.  (Fla.), 
78  S  526;  Wells  v.  S.  (Fla.),  77  S 
879;  P.  V.  Munday,  280  111.  32,  117  NE 
286;  S.  V.  Moss  (la.),  168  NW  164; 
Sullenbarger  v.  Ahrens,  168  la.  288, 
150  NW  71;  Cain  v.  Osier,  168  la.  59, 
150  NW  17;  McDonald  v.  C,  177  Ky. 
224,  197  SW  665;  Sandy  Valley  &  E. 
R.  Co.  V.  Bentley,  161  Ky.  555,  171 
SW  178;  S.  V.  Harper,  143  La.  534, 
78  S  845;  8.  v.  Shoemake,  143  La.  65, 
78  S  240;  S.  v.  Thornton,  142  La.  797,  77 
8    634;    S.   V.    Jackson,    142     La.     636, 

77  S  484;  S.  V.  Connor,  142  La.  631, 
77  S  482;  Davidson  v.  Restaurant  Co., 
201  Mich.  389,  167  NW  967,  LEA 
1918E,  704;  Sergeant  v.  E.  Co.,  198 
Mich.  385,  164  NW  500;  Sweikhart  v. 
Hanrahan,  184  Mich.  201,  150  NW  833; 
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Graseth  v.  Knitting  Co.,  128  Minn.  245, 
150  NW  804;  McLain  v.  K.  Co.,  140 
Minn.  35,  167  NW  349;  Krum  v.  Co., 
97  Neb.  491,  150  NW  640;  P.  u.  De  8i- 
mone,  181  App.  Div.  840,  168  NYS  976; 
Eitacco-i>.  New  Eochelle,  180  App.  Div. 
559,  168  NYS  190;  Youngs  «;.  Cohen, 
167  NYS  160;  S.  ;;.  Mclver,  175  N.  C. 
761,  94  SE  682;  Hooker  v.  Wilson 
(Okl.),  169  P  1097;  Ditzler  Dry  Goods 
Co.  V.  Sanders,  44  Okl.  678,  146  P 
17;  Brumbaugh  i;.  Waterpower  Co.,  260 
Pa.  365,  103  A  656;  JeflEries  v.  S.  (Tex. 
Cr.),  198  SW  778;  Anderson  v.  Darsey 
(Tex.  Civ.),  171  SW  1089;  S.  v.  Bolton 
(Vt.),  102  A  489;  Kuss  v.  Good  (Vt), 
102  A  481;  Behling  v.  Bridge  &  Iron 
Co.,  158  Wis.  584,  149  NW  484. 
[a]  Misconduct  of  judge.  —  ^1 )  Ee- 
marks  of  the  trial  judge  may  so  tend 
to  mislead  the  jury  as  to  be  prejudicial. 
Peterson  v.  Min.  Co.,  37  Nev.  117,  140 
P  519.  (2)  Court's  remark,  "this  wit- 
ness is  too  smart,"  held  to  be  rever- 
sible error.  Chance  v.  Ice  &  C.  Co.,  166 
N.  C.  495,  82  SE  845.  ' 
[bj  Kemarks  of  counsel. — S.  v.  Crof- 
ton,  271  Mo.  507,  197  SW  136. 

[c]  Induced  by  opposing  counsel. 
Improper  conduct  of  one  counsel  re- 
sponsive to  improper  remarks  of  other 
counsel  is  not  reversible  error.  Maine 
V.  Eittenmeyer,  169  la.  675,  151  NW 
499. 

[d]  Bemarks  of  judge  to  counsel.  S. 
V.  Gordon,  142  La.  913,  77  S  789. 

[e]  Remarks  prejudicial. — Norfolk  & 
W.  E.  Co.  ;;.  Allen  &  Sons,  122  Va.  603, 
95  SE  406. 

468-53  Bullard  v.  U.  S.,  245  Fed. 
837,  158  CCA  177;  Bennett  v.  Albrecht 
(Ala.),  78  S  823;  Sloss-Sheffield  Co.  v. 
Eoss  (Ala.),  77  S  686;  Christian  v. 
Stith  Co.,  189  Ala.  500,  66  S  641;  Og- 
burn-Griffin  Gro.  Co.  v.  Ins.  Co.,  188 
Ala.  218,  66  S  434;  Loeb  v.  Mont- 
gomery, 184  Ala.  217,  63  S  1023  (an 
illustration  used  by  the  judge  in  his 
instructions  held  not  erroneous) ;  Mul- 
der V.  Stokes,  384  Ala.  195,  63  S  563; 
Sheffield  Co.  v.  Harris,  183  Ala.  357, 
61  S  88;  Burns  v.  CUne  (Ala.  App.), 
77  S  429;  Continental  Gin'  Co.  v.  Mil- 
brat,- 10  Ala.  App.  351,  65  S  424;  Cen- 
tral of  Georgia  E.  Co.  v.  Campbell, 
10  Ala.  App.  288,  64  S  540;  Charlie's 
Transfer  Co.  r.  Leedy  &  Co.,  9  Ala. 
App.  652,  64  S  205;  Loeb  v.  Mont- 
gomery, 7  Ala.  App.  325,  61  8  642; 
Birmingham  &  A.  K.  Co.  v.  Norris,  4 


Ala.  App.  363,  59  S  66;  Bush  v.  S.,  19 
Ariz.  195,  168  P  508;  Bush  z;.  Beason, 
130  Ark.  569,  198  SW  130;  Eailways 
Ice  Co.  V.  Howell,  117  Ark.  198,  174 
SW  241;  St.  Louis,  etc.  E.  Co.  v.  Mc- 
Michael,  115  Ark.  101,  171  SW  115; 
Cook  V.  Ey.  Corp.,  169  Cal.  113,  145 
P  1013;  P.  V.  Billings,  34  Cal.  App. 
549,  168  P  396;  Tadlock  v.  Lloyd 
(Colo.),  173  P  200;  Vallery  v.  Barrett 
(Colo.),  167  P  979;  Nelson  v.  Nelson, 
27  Colo.  App.  104,  146  P  1079;  Flint 
V.  Paving  Co.,  92  Conn.  576,  103  A  840; 
Goldfarb  v.  Cohen,  92  Conn.  277,  102 
A  649;  Dean  v.  Connecticut  Tob.  Corp., 
88  Conn.  619,  92  A  408;  McGehee 
Lumb.  Co.  V.  Tomlinson,  66  Fla.  536, 
63  S  619;  McNeil  v.  Webeking,.  66  Fla. 
407,  63  S  728;  German- American  Lumb. 
Co.  V.  Barrett,  66  Fla.  181,  63  S  661; 
Louisville  &  N.  E.  Co.  v.  Norton  (Fla.), 
78  S  982;  Williams  v.  S.,  147  Ga.  440, 
94  SE  553;  Shore  v.  Ferguson,  142 
6a.  657,  83  SE  518;  Pulliam  v.  Adams, 
142  Ga.  523,  83  SE  121;  Georgia  E. 
&  B.  Co.  V.  Auehinachie,  142  Ga.  613, 
83  SE  127;  Atlanta  v.  Nelson,  142  Ga. 
324,  82  SB  899;  Williams  Mfg.  Co.  v. 
Sehofield  Co.,  21  Ga.,  App.  23,  93  SE 
527;  Seaboard  A.  L.  Ey.  v.  Cooper,  20 
Ga.  App.  550,  93  SE  281;  Adams  v.  S. 
(Ga.  App.),  95  SE  877;  P.  v.  Michael, 
280  111.  11,  117  NE  193;  P.  v.  Grosen- 
heider,  266  III.  324,  107  NE  607;  Jef- 
fries V.  Alexander,  266  111.  49,  107  NE 
146;  P.  V.  Mendelson,  264  111.  453,  106 
NE  249;  P.  v.  Spira,  264  111.  243,  106 
NE  241;  Sehultz  v.  Ericsson  Co.,  264 
111.  156,  106  NE  236;  Nordyke,  etc.  Co. 
V.  Whitehead,  183  Ind.  7,  106  NE  867; 
Thain  v.  S.,  182  Ind.  345,  106  NE  690; 
Boyd  V.  Miller  (Ind.  App.),  117  NE 
559;  Pittsburg,  C.  C.  &  St.  L.  E.  Co. 
V.  Macy,  59  Ind.  App.  125,  107  NE 
486;  Terre  Haute  Traction  Co.  v. 
Frischman,  57  Ind.  App.  452,  107  NE 
296;  Marietta  Glass  Co.  v.  Bennett,  60 
Ind.  App.  435,  106  NE  419;  Bell  V. 
Fisher  (la.),  168  NW  109;  Livingstone 
V.  Dole  (la.),  167  NW  639;  JeflEries 
V.  Light  Co.  (la.),  167  NW  608;  Stras- 
berger  v.  Elevator  Co.  (la.),  167  NW 
184;  Eley  v.  E.  Co.  (la.),  166  NW 
739;  Hess  v.  McCardell,  182  la.  1121, 
166  NW  470;  Monson  v.  E.  Go.  (la.), 
165  NW  305;  S.  V.  Stansberry,  182  la. 
908,  166  NW  359;  S.  v.  Brooks,  181 
Ta.  874,  165  NW  194;  S.  V.  Jarvis 
(la.),  165  NW  61;  Smith  v.  Bank,  182 
la.  1190,  164  NW  762;  Sehultz  v.  Starr, 
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180  la.  1319,  164  NW  163;  Parkhill 
V.  Van,  etc.  Co.,  169  la.  455,  151  NW 
506;  Hough  v.  Illifiois  Cent.  E.  Co.,  169 
la.  224,  149  NW  885;  Van  Vliet  Fletch- 
er Auto.  Co.  V.  Crowell,  171  la.  64, 
149  NW  861;  Jones  v.  Kingman,  101 
Kan.  625,  168  P  1099;  International 
H.  Co.  V.  Hdw.  Co.,  101  Kan.  488,  167 
P  1057;  Healer  v.  Inkman,  94  Kan. 
594,  146  P  1172;  Williamson  f.  Oil  & 
Gas  Co.,  94  Kan.  238,  146  P  316; 
Thomas  v.  Warrenburg,  92  Kan.  576, 
141  P  255;  Smith  v.  R.  Co.,  91  Kan. 
31,  136  P  930;  Taylor  v.  Gravel,  etc. 
Co.,  90  Kan.  452,  135  P  576;  American 
Nat.  Ins.  Co.  v.  Brown,  179  Ky.  711, 
201  SW  326;  Lindsey  v.  Lumb.  Co., 
177  Ky.  559,  197  SW  1067;  Cincinnati, 
etc.  E.  Co.  V.  Jones'  Admr.,  177  Ky. 
485,  197  SW  932;  Lawrence  v.  Board 
of  Councilmen,  162  Ky.  528,  172  SW 
953;   Louisville   &  N.  E.  Co.  v.  Davis, 

162  Ky.  572,  172  SW  966;  Mulloy  v. 
Louisville,  161  Ky.  596,  171  SW  190; 
Kynball  v.  Davis  (Me.),  103  A  154; 
Coombs  V.  Fessenden,  116  Me.  304,  101 
A  465;  Hart  v.  Leitch,  124  Md.  77,  91 
A  782;  Clark  v.  By.  Co.,  197  Mich.  489, 

163  NW  964,  Anu<;asl918E,  1068;  Tay- 
lor V.  Electric  Co.,  184  Mich.  578,  151 
NW  739,  LEA1915E,  294;  Kennedy  v. 
Ford,  183  Mich.  481,  149  NW  1013; 
Brabon  v.  Light  &  Power  Co.,  201  Mich. 
697,  167  NW  1024;  Kiowiatkowski  v. 
Dredging  Co.,  201.  Mich.  251,  167  NW 
97'0;  Williamson  v.  Hannan,  200  Mich. 
658,  166  NW  829;  P.  v.  Mullis,  200 
Mich.  505,  166  NW  859;  Schneider  v. 
Little  Co.,  200  Mich.  361,  166  NW  912; 
Weinberg  v.  Ladd,  199  Mich.  164,  165 
NW  711;  Matthews  v.  Lamberton,  198 
Mich.  746,  165  NW  748;  Steinkemper 
V.  Beckman,  138  Minn.  477,  164  NW 
802;  Leibel  v.  Golden,  138  Minn.  90, 
163  NW  991;  Easki  v.  E.  Co.,  128  Minn. 
129,  150  NW  618;  Gronlund  v.  Cudahy 
Packing  Co.,  127  Minn.  515,  150  NW 
176;  Johnson  v.  Wild  Eice  Boom  Co., 
127  Minn.  490,  150  NW  218;  Johnson 
V.  Ins.  Co.,  128  Minn.  1,  150  NW  174; 
Chase  v.  Tingdale  Bros.,  127  Minn. 
401,  149  NW  654;  Newton  Oil  Mill 
V.  Spencer,  116  Miss.  568,  77  8  605; 
Lowry  v.  Smith,  199  Mo.  App.  163,  198 
SW  437;  Tierney  v.  Eys.  Co.,  185  Mo. 
App.  720,  171  SW  977;  Kieselhorst 
Piano  Co.  v.  Porter,  185  Mo.  App.  676, 
171  SW  949;  Eeinhardt  v.  S.,  101  Neb. 
667,  164  NW  654;  Wenquist  v.  E.  Co., 
97    Neb.    554,     150     NW     637;     Usher 


V.  American  Smelt.  &  Eef.  Co.,  97  Neb. 
526,  150  NW  814;  Plath  v.  Brunken, 
102  Neb.  467,  167  NW  567;  Watson 
V.  E.  Co.,  102  Neb.  546,  167  NW  773; 
Glatfelter  v.  Ins.  Co.,  1'02  Neb.  464, 
167  NW  572;  Jones  v.  R.  Co.,  97  Neb. 
306,  149  NW  813;  S.  v.  McDonald,  91 
N.  J.  L.  233,  103  A  165;  Urspruug  v. 
Winter  Garden  Co.,  183  App.  Div.  718, 
169  NTS  738;  Higgins  v.  Crane  (App. 
Div.),  166  NYS  1060;  Speck  v.  Merc. 
Co.,  179  App.  Div.  159,  166  NYS  190; 
Fitzsimons  v.  Isman,  166  App.  Div.  262, 
151  NYS  552;  Belk  v.  Belk,  175  N.  C. 
69,  94  SE  726;  M.  P.  Hubbard  &  Co. 
V.  Goodwin,  175  N.  C.  174,  95  SE 
152;  Barham  v.  Holland,  174  N.  C. 
779,  93  SE  727;  S.  v.  Heavener,  168 
N.  C.  156,  83  SB  732;  Serg  f.  Brost, 
29  N.  D.  124,  150  NW  455;  Reichert 
r.  R.  Co.  (N.  D.),  167  NW  127;  Bell 
V.  State  (Okl.  Cr.),  168  P  827;  Crump 
V.  Lanham  (Okl.),  168  P  43;  Seay  v. 
Plunkett,  44  Okl.  794,  145  P  496  (that 
pleadings  were  set  out  in  full  in  in- 
structions, held  harmless);  Chicago, 
etc.  E.  Co.  V.  Newburn,  39  Okl.  704, 
136  P  174;  Wilson  v.  S.  (Okl.  Cr.),  167 
P  1155;  Osterling  v.  Trust  Co.,  260  Pa. 
64,  103  A  528;  P.  v.  Calzada,  22  P.  R. 
406;  S.  V.  Hewitt,  109  S.  C.  87,  95  SE 
348;  Jones  v.  E.  Co.,  108  S.  C.  217,  94 
SE  490;  Sankey  v.  Mercantile  Co. 
(S.  D.),  167  NW  493;  Leggett  v.  Din- 
neen  (S.  D.),  167  NW  235;  S.  v.  Syver- 
son,  39  S.  D.  638,  166  NW  157;  Beck 
V.  8.  (Tex.  Cr.),  198  SW  144;  Morris 
V.  a.  (Tex.  Cr.),  198  SW  141;  Clay- 
ton V.  S.,  81  Tex.  Cr.  385,  197  SW 
591;  Fisher  v.  8.,  81  Tex.  Cr.  568,  197 
8W  189;  Southern  Pac.  E.  Co.  v.  Eck- 
enfels  (Tex.  Civ.),  197  SW  1001;  In- 
ternational T.  Assn.  V.  Votaw  (Tex. 
Civ.),  197  SW  237;  Neely  «.  Dublin 
F.  Co.  (Tex.  Civ.),  199  SW  827;  Pan- 
handle &  S.  F.  Ey.  Co.  V.  Brooks  (Tex. 
Civ.),  199  SW  665;  St.  Louis  South- 
western Ey.  Co.  V.  McCalister  (Tex. 
Civ.),  198  SW  1082;  Turner  v.  Garrard 
(Tex.  Civ.),  198  SW  655;  Am.  Nat. 
Ins.  Co.  V.  Hicks  (Tex.  Civ.),  198  SW 
616;  Windham  v.  S.,  76  Tex.  Cr.  209, 
173  SW  661;  House  v.  State,  75  Tex. 
Cr.  338,  171  SW  206;  Galveston,  H. 
&  8.  A.  E.  Co.  V.  Eoemer  (Tex.  Civ.), 
173  SW  229;  Moore  v.  Mfg.  Co.  (Tex. 
Civ.),  171  SW  1034;  Kerr  v.  Hilly ard 
(Utah),  170  P  981;  McCorklo  v.  Kin- 
caid,  121  Va.  546,  93  SE  642;  Cormier 
V.  Lumb.  Co.,  98  Wash.  463,  167  P  1105; 


185 


Vol.  2 


APPEALS 


King  v.  King,  83  Wash.  615,  145  P 
971;  Cranford  v.  O'Shea,  83  Wash.  508, 
145  P  579,  AnnCasl916C,  1081;  Per- 
rault  V.  Department  Store  Co.,  83  Wash. 
578,  145  P  438;  Lebovitz  v.  Gogswell, 
83  Wash.  174,  145  P  212  (direction  as 
to  form  of  verdict  held  harmless); 
North  Bend  L.  Co.  v.  E.  Co.,  76  Wash. 
2.32,  1.35  P  1017;  Cranford  v.  O'Shea, 
75  Wash.  33,  134  P  486;  Jurkovie  v. 
■R.  Co.,  166  Wis.  266,  164  NW  993; 
Falkner  v.  Sehultz,  160  Wis.  594,  150 
NW  424;  Dishmaker  v.  Heck,  159  Wis. 
572,  150  NW  951;  Peterson  v.  Lemke, 
159  Wis.  353,  150  NW  481;  Trzebietow- 
ski  V.  Jereski,  159  Wis.  190,  149  NW 
743;  Behling  v.  Bridge  &  I.  Co.,  168 
Wis.  584,  149  NW  484;  Manz  v.  Klip- 
pel,  158  Wis.  557,  149  NW  375;  Sobek 
V.  Steel  Casting  Co.,  158  Wis.  517,  149 
NW  152. 

[a]  Principle  Involved  covered  by 
charge  given.  Seaboard  A.  L.  Ey.  v. 
Hollis,  20  Ga.  App.  555,  93  SE  264. 

[b]  A  charge  that  counsel  correctly 
stated  the  law  on  a  particular  subject 
though  erroneous  is  harmless,  where  it 
is  shown  by  the  bill  of  exceptions  that 
counsel  did  in  fact  state  the  law  cor- 
rectly. /  Eepublic  Iron  &  Steel  Co.  v. 
Passafume,  181  Ala.  463,  61  S  327. 

[c]  Entire  charge  considered. — And  in 
determining  whether  an  instruction  is 
misleading,  the  entire  charge,  and  not 
merely  the  portion  objected  to,  must 
be  considered.  Spahn  v.  E.  Co.,  3  Boyce 
(Del.)   302,  83  A  27,  92  A  727. 

[d]  Argumentative  instruction  is 
harmless.  Cummings  v.  McDonnell,  189 
Ala.  96,  66  S  717. 

fe]  Election  between  counts. — An  er- 
ror in  not  compelling  an  election  be- 
tween counts,  on  resting  of  plaintiff's 
case,  may  be  cured  by  a  proper  in- 
struction. Yazoo  &  M.  v.  E.  Co.  v. 
Fisher  Bros.,  102  Miss.  702,  59  S  877. 

[f]  Amount  of  damages.  —  Error  in 
instruction  as  to  amount  of  damages  is 
not  available  where  no  complaint  is 
made  as  to  the  amount  of  verdict.  Sov- 
ereign Camp  of  Woodmen  v.  Latham, 
57  Ind.  App.  290,  107  NE  ^749. 

[g]  Cured  by  other  instructions. — Er- 
roneous instructions  may  be  harmless 
because  cured  by  other  instructions. 
Aquilino  v.  Co.  (Ala.),  77  S  328;  S. 
V.  Piernot,  167  la,  353,  149  NW  446; 
S.  V.  Steel,  184  Mo.  App.  350,  171  SW 
10. 


[h]  Assuming  the  commission  of  the 
crime  in  the  instruction  is  harmless 
where  its  commission  is  proved  beyond 
doubt.  P.  V.  Spira,  264  111.  243,  106 
NB  241. 

fi]  A  failure  to  state  the  Issues  may 
be  harmless.  Peterson  v.  Arland,  79 
Wash.  679,  141  P  63. 

[j]  Use  of  word  "brakeman"  instead 
of  "flagman"  is  not  prejudicial  where 
from  pleadings,  evidence,  and  instruc- 
tions as  a  whole  the  jury  could  not 
have  been  misled  by  erroneous  use  of 
word.  Louisville  &  N.  E.  Co.  v.  Cul- 
pepper, 142   Ga.  275,  82  SE  659. 

[k]  Abstract  instructions  calculated 
to  mislead  will  not  cause  a  reversal,  un- 
less they  operated  to  the  prejudice  of 
appellant.  Cummings  v.  McDonnell,  189 
Ala.  96,  66  S  717;  Loekridge  v.  Brown, 
184  Ala.  106,  63  S  524. 
fl]  A  charge  on  an  Issue  not  raised, 
though  erroneous  is  not  ground  for  re- 
versal. Sehenk  v.  8.,  76  Tex.  Cr.  235, 
174  SW  .357. 

fm]  Instructions  on  correlative  prop- 
ositions.— Where  instructions  are  giv- 
en as  to  the  rights  of  the  parties  on 
propositions  correlative  to  those  in  is- 
sue they  are  not  prejudicial  although  , 
they  might  have  been  omitted.  How- 
ard V.  Dickson,  167  la.  157,  149  NW 
69. 

fn]  No  prejudice  in  view  of  the  find- 
ings.— Forbes  v.  Ey.  Co.,  101  Kan.  477, 
168  P  314. 

fo]  Rule  of  prima  facie  evidence. 
Nelson  v.  S.,  14  Okl.  Cr.  153,  168  P 
460. 

[p]  Erroneous  instruction  in  equitable 
action,  is  harmless,  as  the  verdict  of 
the  jury  is  advisory  only.  Andrews 
V.  Thayer  (Okl.),  171  P  1117. 
[q]  Instruction  upon  death  penalty, 
harmless,  where  jury  fixed  punishment 
at  life  imprisonment.  S.  v.  Hill  (Mo.), 
201  SW  58. 

[r]  Failure  to  have  Instructions  re- 
duced to  writing  harmless  error.  Black- 
mon  V.  8.  (Ala.),  77  S  347. 
468-54  Puqua  v.  E.  Co.  (Ala.),  77 
S  690;  Garner  v.  Morris,  187  Ala.  658, 
65  S  1000;  Norman  f.  Bullock  County 
Bank,  187  Ala.  33,  65  S  371;  Coffman 
V.  E.  Co.,  184  Ala.  474,  63  S  527; 
Birmingham  So.  E.  Co.  v.  Morris,  9 
Ala.  App.  530,  63  S  768;  Tennessee 
Valley  Bank  v.  Avery,  9  Ala.  App.  363, 
63  S  813;  Spencer  &  Co.  v.  Bank,  115 
Ark.   326,   171    SW   128;   Fine    v.   Con- 
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necticut  Co.,  92  Conn.  626,  103  A  901; 
Qarber  v.  Goldstein,  92  Conn.  226,  102 
A  605;  Postal  Tel.  Cable  Co.  v.  Cotton 
Co.,,21'Ga.  App.  729,  94  BE  910;  West- 
ern &  A.  R.  Co.  V.  Knight,  142  Ga. 
801,  83  SE  943;  Williams  v.  Hanks, 
142  Ga.  126,  82  SE  522;  Bryant  v.  S., 
15  Ga.  App.  535,  83  SE  795;  P.  v. 
Fryer,  266  111.  216,  107  NE  134;  Stude- 
baker  Corp.  of  America  v.  Dodds,  161 
Ky.  542,  171  SW  167;  Maine  M.  Sup- 
ply Co.  V.  Finkelman,  116  Me.  508,  101 
A  833;  McDowell  v.  Fuller,  183  Mich. 
639,  150  NW  353;  Lipchiek  v.  By  an, 
140  Minn.  514,  168  NW  49;  McArdle 
V.  E.  Co.,  138  Minn.  379,  165  NW  »32; 
Bauer  v.  E.  Co.,  128  Minn.  146,  150 
NW  394;  Dority  v.  E.  Co.,  188  Mo. 
App.  365,  174  SW  209;  Gourd  v.  Healy, 
165  App.  Div.  288,  150  NYS  1006; 
Levine  v.  Kass,  87  Misc.  297,  149  NYS 
950;  Greitz  v.  Linch,  151  NYS  545; 
Matutinovieh  v.  E.  Co.,  182  App.  Div. 
451,  169  NYS  350;  Irwin  v.  Steindler 
Co.,  181  App.  Div.  93,  168  NYS  328; 
Murphy  v.  E.  Co.,  180  App.  Div.  585, 
167  NYS  895;  Kern  v.  McGirr,  169 
NYS  485;  Hessler  v.  E.  Co.,  167  NYS 
863;  Paulson  v.  Eeeds  (N.  D.),  167 
NW  371;  Chicago,  E.  I.  &  P.  E.  Co. 
V.  Beatty,  42  Okl.  528,  141  P  442; 
Fortney  v.  Breon,  245  Pa.  47,  91  A 
525;  S.  V.  Guffey  (S.  D.),  166  NW 
636;  Farmer  v.  Williams  (Vt.),  102  A 
932;  Hummer  v.  C,  122  Va.  826,  94 
SE  157;  Norfolk  &  W.  E.  Co.  v.  Spates, 
l22  Va.  69,  94  SE  195;  Paysse  v. 
Paysse,  84  Wash.  351,  146  P  840; 
Bugajski  v.  Fuel  Co.,  158  Wis.  454,  149 
NW  277;  Wyoming  Coal  M.  Co.  v. 
Stahko,  22  Wyo.  110,  135  P  1090. 
[a]  Prejudicial  as  to  damages. — Nor- 
man V.  Bank,  187  Ala.  33,  65  S  371; 
Stewart  v.  Swartz,  57  Ind.  App.  249, 
106  NE  719. 

[bj  Contradictory  instructions. 
Where  one  of  two  contradictory  instruc- 
tions is  erroneous  the  error  will  be 
deemed  prejudicial,  if  it  cannot  be  as- 
certained on  which  instruction  the  jury 
relied.  Burgher  &  Co.  v.  Floore,  107 
Tex.  112,  174  SW  819. 

[c]  Beading  of  pleadings  in  instruct- 
ing Jury. — ^It  is  error  for  court,  in  the 
course  of  its  charge  to  read  the  plead- 
ings to  the  jury,  but  such  error  will 
npt  warrant  a  reversal  unless  coupled 
with  prejudice.  Peery  v.  E.  Co.,  128 
Minn.  119,  150  NW  382,  1103. 

[d]  Eemedied  bj^  explanatory  charge. 


In  Alabama  "it  is  the  general  rule, 
recognized  by  this  court  that  the  giv- 
ing of  a  charge  with  misleading  tend- 
ency is  not  reversible  error. ' '  The  rem- 
edy is  to  ask  an  explanatory  charge. 
Ogburu-Griffin  Gro.  Co.  v.  Ins.  Co.,  188 
Ala.  218,  66  S  434. 

[e]  Corrected  instructions  (1)  will 
not  cure  the  error  unless  the  attention 
of  the  jury  is  called  to  it  and  the  in- 
struction withdrawn.  Western,  etc.  Co. 
V.  Sellers,  15  Ga.  App.  369,  83  SE 
445.  (2)  Other  instructions  which  when 
read  together  conflict  with  the  erron- 
eous instruction  will  not  cure  the  lat- 
ter. Blake  v.  E.  Co.,  171  la.  600,  149 
NW  880. 

[f]  Misleading  instructions. — In  det- 
inue for  a  mule  traded  by  defendant 
to  plaintiff  and  retaken  by  defendant 
after  rescinding  the  contract  for  fraud 
or  breach  of  warranty,  a  charge  that 
if  the  animal  was  the  property  of 
plaintiff  when  defendant  took  it,  the 
verdict  should  be  for  plaintiff,  was  mis- 
leading. McCoy  V.  Prince,  11  Ala. 
App.  388,  66  S  950. 

[g]  Submitting  tort  action  as  one  in 
contract.- — It  is  error  to  charge  that 
the  case  is  for  breach  of  contract  in 
an  action  for  damages  :^or  mental  suf- 
fering from  the  delay  in  the  delivery 
of  a  telegram.  Western  Tel.  Co.  v.  Hol- 
land, 11   Ala.  App.  Sra,  66  S  926. 

[h]  Charge  containing  Incorrect  state- 
ment of  the  issues  is  reversible  error. 
Bostick  V,  Farmers'  Supply  Co.,  147  Ga. 
635,  95  SE  212. 

[i]  Inconsistent  instructions. — Connell 
v:  E.  Co.  (Utah),  168  P  337. 
469-55  Amzi  Godden  Seed  Co.  v. 
Smith,  185  Ala.  296,  64  S  100;  Florida 
East  Coast  E.  Co.  v.  Carter,  67  Fla. 
335,  65  S  254;  Collins  v.  Godwin,  65 
Fla.  283,  61  S  632;  S.  v.  Scarlett,  91 
N.  J.  L.  200,  102  A  160;  Irwin  v. 
Steindler  Co.,  181  App.  Div.  93,  168 
NYS  328;  Jennings  v.  Cont.  Co.,  165 
App.  Div.  248,  150  NYS  820;  Goodman 
v.  Power  Co.,  174  N.  C.  661,  94  SE 
408;  S.  V.  Dahms,  29  N.  D.  51,  149 
NW  965;  McMillen  v.  Strange,  159  Wis. 
271,  150  NW  434. 

[a]  Affidavits  of  jurors  cannot  be 
used  to  show  effect  of  erroneous  in- 
struction. Blake  v.  E.  Co.,  171  la.  600, 
149  NW  880. 

[b]  No  evidence  to  base  Instruction 
on. — It  was  held  to  be  error  to  give  an 
instruction  on  a  proviso    in    an    ordi- 
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^ance,  where  there  is  no  evidence  bring- 
ing the  case  within  the  exception  of 
the  proviso.  Blake  v.  K.  Co.,  171  la. 
600,   149   NW   880. 

469-56  Pocahontas  C.  C.  Co.  t;.  John- 
son 244  Fed.  368,  156  CCA  654;  Tur- 
ner V.  Davis,  186  Ala.  77,  64  S  958; 
Bruce  v.  Bank,  185  Ala.  221,  64  S  82; 
Hartsell   v.   Roberts,   185   Ala.   201,   64 

5  90;  Southern  E.  Co.  v.  Parkes,  10 
Ala.  App.  318,  65  S  202;  J.  A.  Lindsey 

6  Co.  V.  Steenson  (Ala.),  79  S  11; 
Monte  v.  Narramore  (Ala.),  77  S  726; 
Johnson  v.  Johnson  (Ala.),  77  S  335; 
Southern  E.  Co.  v..  Pruett  (Ala.),  77 
S  49;  Smith  v.  Sharp  Eeal  Est.  Co. 
(Ala.),  77  S  40;  Woodward  Iron  Co.  v. 
Collins  (Ala.),  76  S  911;  Alabama  City, 
G.  &  A.  E.  Co.  V.  Lee  (Ala.),  76  S  908; 
Louisville  &  N.  E.  Co.  v.  Ganter  (Ala. 
App.),  77  S  917;  Butler  v.  S.  (Ala. 
App.),  77  S  72;  Foutz  v.  Los  Angeles, 
167  Cai.  487,  ,140  P  20;  GoflE  v.  S. 
(Fla.),  77  S  877;  Tallulah  F.  E.  Co. 
V.  Stribling,  20  6a.  App.  353,  93  SE 
161;  Coleman  v.  S.,  15  Ga.  App.  338, 
83  SB  154;  P.  V.  Grosenheider,  266  111. 
324,  107  NE  607;  Smith  V.  E.  Co. 
(Ind.  App.),  117  NB  534;  Miller  v. 
Coulter,  57  Ind.  App.  295,  107  NE  14; 
Louisville,  etc.  Co.  v.  Lottieh,  59  Ind. 
App.  426,  106  NE  903;  Little  v.  Max- 
well (la.),  166  NW  760;  Hirsch  v. 
Butler,  181  la.  345,  164  NW  745;  De- 
pugh  V.  Frazier,  167  la.  742,  149  NW 
854;  Christian  v.  Ames,  167  la.  468, 
149  NW  616;  Green  v.  Annuity  Assn., 
90  Kan.  523,  135  P  586;  Louisville  & 
N.  E.  Co.  V.  McCoy,  177  Ky.  415,  197 
SW  801 ;  S.  V.  Hardy,  142  La.  1061,  78 

5  116;  S.  1).  Trocke,  1-27  Minn.  486,  149 
NW  944;  Yazoo  &  M.  V.  E.  Co.  v. 
Hare,  104  Miss.  564,  61  S  648; 
S.  L-.  Corrlgan,  262  Mo.  195,  171 
gW  51;  Daniels  v.  McDaniels,  184 
Mo.  App.  354,  171  SW  14;  Mclnness 
V.  Coal  Co.,  49  Mont.  112,  140  P  235; 
Bond  V.  E.  Co.,  175  N.  C.  606,  96  SE 
22;  Ingle  v.  Ey.  Co.,  167  N.  C.  636,  83 
SE  744;  Miller  v.  Tel.  Co.,  167  N.  C. 
315,  83  SE  482;  Gonzales  v.  S.,  74  Tex. 
Cr.  468,  171  SW  1149;  Levy  v.  Jarrett 
(Tex.  Civ.),  198  SW  333;  Atchison  T. 

6  S.  P.  Ey.  Co.  V.  Hill  (Tex.  Civ.), 
171  SW  1028;  Phenix  Fire  Ins.  Co.  v. 
Power  Co.,  81  W.  Va.  298,  94  SE  372; 
Crowley  v.  Milwaukee,  166  Wis.  156, 
164  NW  833;  Sobek  v.  Steel  Casting 
Co.,  158  Wis.  517,  149  NW  152. 

[a]    B^fvis^l  of  peremptory  instruction. 


Dismissal  by  court  because  of  insuffi- 
ciency of  evidence  instead  of  ,peremp- 
tory  instructions  for  defendant  is  not 
reversible.  Braun  v.  Peet,  97  Neb. 
443,  150  NW  256. 

[b]  Befusal  to  repeat  instructions  is 
not  prejudicial  error.  Little  Eock  Gas 
&  Fuel  Co.  V.  Coppedge,  116  Ark.  334, 
172  SW  885. 

[e]  Not  applicable  to  evidence. — Be- 
fusal harmless  where  there  is  but  re- 
mote application  to  evidence.  Czap- 
inski  V.  Furiiace  Co.,  158  Wis.  635,  149 
NW  477. 

[d]  Bequested  instruction  being  cor- 
ered  by  general  charge,  refusal  of  the 
request  was  not  prejudicial.  8.  v.  Beady. 
(S.  C),  96  SE  287. 

469-57  Woodward  Iron  Co.  v. 
Maxey  (Ala.),  76  S  913;  Athens  v. 
Miller,  190  Ala.  82,  66  S  702;  Clokey 
V.  S.,  182  Ind.  589,  107  NE  273;  Huben- 
thal  V.  Gibbons,  168  la.  630,  150  NW 
1067;  Barber  v.  Emery,  101  Kan.  314, 
167  P  1044;  Shreveport  v.  Price,  142 
La.  936,  77  S  883;  Cole  v.  Johnson,  127 
Minn.  291,  149  NW  467;  Hessler  v.  B. 
Co.,  167  NYS  863;  Kirk  v.  Thompson 
(S.  D.),  167  NW  399;  Temple  Trust 
Co.  V.  Pirtle  (Tex.  Civ.),  198  SW  627; 
Bugajski  v.  Fuel  Co.,  158  Wis.  454,  149 
NW  277. 

[a]  To  disregard  remarks  of  counsel. 
Improper  remarks  of  counsel  must  be 
ex  mero  motu  excluded  from  the  jury. 
If  the  trial  judge  refuses  to  do  so,  upon 
motion  of  opposing  counsel,  it  is  suffi- 
cient ground  for  a  new  trial.  Alabama 
Fuel  &  Iron  Co.  v.  Benenante,  11  Ala. 
App.  644,  66  S  942. 

[b]  Instructions  as  to  malice  as  af- 
fecting damages,  if  improperly^  refused, 
is  prejudicial,  and  the  fac  that  the 
verdict  is  so  small  as  apparently  not  to 
include  punitive  damages  does  not  ren- 
der the  error  harmless.  Cohalan  v. 
Press  Co.,  212  N.  Y.  344,  106  NE  115. 

[c]  Presumption  of  innocence. — "An 
instruction  on  reasonable  doubt  does 
not  supply  the  place  of  an  instruction 
on  presumption  of  innocence  when  re- 
quested.'; Gentry  v.  S.,  108  Miss.  505, 
66  S  982. 

470-58  Miller  v.  Morine,  167  la. 
287,  149  NW  229;  Williams  f.  Assn., 
97  Neb.  352,  149  NW  822;  Wichita 
P.  E.  Co.  V.  Benton  (Okl.),  167  P  633j 
Anderson  v.  Bruflat  (S.  D.),  167  NW 
397;  Harton  v.  E.  Co.  (Tex.  Civ.),  171 
SW  1023;  Miner  v.  Boiling    167  Wis. 
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213,  167  NW  242,  LEA1918D,  1178. 
[a]  A  failure  to  allow  nominal  dam- 
ages (1)  is  reversible  error  where  it 
affects  a  substantial  right  of  plaintiff 
or  prevents  him  from  recovering  costs. 
Braun  v.  Peet,  97  Neb.  443,  150  NW 
,  2o6;  Mollyneaux  v.  Wittenberg  39  Neb. 
64/,  58  NW  205.  (2)  The  rule,  how- 
ever, is  otherwise  where  plaintiff  is  not 
tnus  injured.  Heater  v.  Pearce,  59  Neb. 
i)03,  81  ^W  615. 

ft) J  Misapplication  of  res  ipsa  loquitur 
by  jury  harmless  where  it  does  not 
aiect  result.  Embler  v.  Lumb.  Co.,  167 
N.  C.  457,  83  SE  7*0. 
[c]  Failure  to  find,  upon  matter  al- 
leged in  the  complaint  is  harmless, 
there  feeing  no  evidence  in  support 
thereof.  Eawlings  v.  Puster,  177  Cal. 
740,  171  P  955. 

470-59  Ocean  Ace.  &  Gt.  Corp.  v. 
Dry  Goods  Co.,  "27  Colo.  App.  52,  146 
P  790;  Cook  V.  Washington-Oregon 
Corp.,  84  Wash.  68,  146  P  156. 
[a]  XTnnecessary  findings.  —  For  the 
purposes  of  appeal  from  the  denial  of  a 
motion  to  set  aside  the  verdict,  a  fail- 
ure to  make  an  unnecessary  finding  is 
harmless,  where  the  transcript  eon- 
tains  all  the  evidence.  Eoma  v.  Cli- 
max Co.,  88  Conn.  642,  92  A  427. 
470-60  Rowland  v.  Boyle,  244  U.  S. 
106,  37  Sup.  Ct.  577,  61  L.  ed.  1022; 
Bynum  v.  Stroup,  10  Ala.  App.  637,  65 
S  704;  Western  Union  Tel.  Co.  v. 
Cordage  Co.,  6  Ala.  App.  351,  59  S 
757;  Welles  v.  Bryant,  68  Fla.  113,  66 
S  562;  Huffstetler  f.  Ins.  Co.,  67  Fla. 
324,  65  S  1;  P.  i;.  Michael,  280  111.  11, 
117  NE  193;  Eohm  v.  Jallans,  134  La. 
913,  64  S  829;  Albiani  v.  Co.,  220  Mass. 
20,  107  NE  406;  McGuire  v.  Eoberts, 
44  Okl.  661,  146  P  33;  Wyatt  v.  Bank 
(S.  D.),  166  NW  423;  Sweetser  v.  Fox, 
43  Utah  40,  134  P  599,  47  LEA  (NS) 
145. 

[a]  In  favor  of  partner  not  suing. 
Judgment  rendered  in  favor  of  a  part- 
ner not  a  party  is  fundamental  error 
and  objection  may  be  made  by  appeal. 
Western  Grocery  Co.  v.  Jata  &  Co. 
(Tex.  Civ.),  173  SW  518;  Hanner  v. 
Summerhill,  7  Tex.  Civ.  235,  26  SW 
906 

[b]  Separable  amounts  being  erro- 
neously included  in  judgment,  a  remit- 
titur of  such  amounts  may  be  per- 
mitted in  lieu  of  new  trial.  Nat. 
Surety   Co.    v.    Williams    (Fla.),   77   S 

m.  , 


471-61  Walton  v.  Kennamer,  39  Okl. 
629,  136  P  584. 

[a]  Error  substantial. — Illinois  Cent. 
E.  Co.  v.  Walker,  116  Miss.  431,  77  S 
191. 

471-63  P.  V.  Griesheimer,  176  Cal. 
44,  167  P  521. 

471-64  S.  V.  Applegate,  28  N.  D. 
395,  149  NW  356;  Zimmerle  v.  Child- 
ers,  67  Or.  465,  136  P  349.  See  Hus- 
ton V.  Johnson,  29  N.  D.  546,  151  NW 
774. 

[a]  Misconduct  of  jurors  will  be  pre- 
sumed injurious  to  losing  party.  Eob- 
erson  v.  S.,  15  Ga.  App.  545,  83  SE 
877. 

[b]  Erroneous  instructions  presumed 
prejudicial.  Burnsed  v.  S.,  14  Ga.  App. 
832,  82  SE  595. 

472-65     Spork  v.  Int.  Harvester  Co., 

58  Ind.  Appi  112,  107  NE  740;  Wald- 
eren  v.  S.,  76  Tex.  Cr.  358,  174  SW 
348;  Iowa  State  Sav.  Bank  v.  Henry, 
22  Wyo.  189,  136  P  863. 

472-66  Comstock  v.  Heating  Co., 
10  Ala.  App.  663,  64  S  178;  Birming- 
ham Ey.,  L.  &  P.  Co.  V.  Pratt,  10  Ala. 
App.  273,  64  8  510;  American  Sales 
Book  Co.  V.  Pope  &  Co.,  7  Ala.  App. 
304,  61  S  45;  Jackson  v.  Lacy,  92 
Conn.  256,  102  A  584;  Atlantic  Coast 
Line  v.  Whitney,  65  Fla.  72,  61  S 
179;  Mewborn  v.  Weitzer,  15  Ga.  App. 
668,  84  SE  141;  Martin  v.  Eome,  15 
Ga.  App.  496,  83  SE  872;  Bobbins  v. 
Bank,  186  Ind.  App.  573,  117  NE  562; 
Thain  v.  S.,  182  Ind.  345,  106  NE  690; 
Holler  V.  S.,  182  Ind.  268,  106  NB 
364;  Sowerwine  v.  Power  Co.  (Ind. 
App.),  118  NE  146;  Chicago  E.  Co.  i;. 
Mitchell  (Ind.  App.),  107  NE  743; 
Sovereign  Camp   W.  O.  W.  v.  Latham, 

59  Ind.  App.  290,  107  NE  749;  Bot- 
tema  ir.  Tracy,  58  Ind.  App.  96,  107 
NE  741;  Spork  v.  Harvester  Co.,  58 
Ind.  App.  112,  107  NE  740;  New  Point 
V.  E.  Co.,  59  Ind.  App.  147,  107  NE 
560;  Mutual  Life  Ins.  Co.  v.  Finkel- 
steiu,  58  Ind.  App.  27,  107  NE  657; 
Henderson  v.  Pub.  Co.,  57  Ind.  App. 
414,  107  NE  295;  Livingstone  v.  Dole 
(la.),  167  NW  639;  Luther  v.  Ullriteh, 
182  la.  745,  166  NW  85;  Walsh  v.  Ey. 
Co.,  185  Mich;  177,  151  NW  754;  Kel- 
ler Electric  Co.  v.  Burg,  140  Minn.  360, 
168  NW  98;  Davis  v.  Blumenberg,  107 
'Miss.  432,  65  S  503;  Plath  v.  Brunken, 
102  Neb.  467,  167  NW  567;  In  re 
Murray,  19  N.  M.  53,  140  P  1042; 
Gray  v.  E.  Co.,  167  N.  C,  433,  83  SE 
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849;  Elm  City  Lumb.  Co.  v.  Childer- 
hose,  167  N.  C.  34,  83  SE  22; 
Rogers  v.  Mfg.  Co.,  357  N.  C.  484, 
73  SB  227;  Wood  v.  McCain,  34  S.  D. 
544,  149  NW  426;  In  re  Roberts.'  Est. 
(S.  D.),  168  NW  31.  See  also  infra, 
581-30. 

[a]  AnthoTities  and  reasons  in  sup- 
port must  be  given.  Mutual  Life  Ins. 
Co,  V.  Finkelstein,  58  Ind.  App.  27,  107 
NE  557;  Ingle  «.  Ey.  Co.,  167  N.  C. 
636,  83  SE  744. 

[b]  Extent  of  waiver.-^" Appellant's 
failure  to  state  a  point  or  proposition 
relating  to  an  alleged  cause  for  new 
trial  waives  any  error  relating  there- 
to." Indiana  Union  T.  Co.  v.  Cauld- 
well,  59  Ind.  App.  513,  107  NE  705. 

[c]  Instructions  not  specifically  no- 
ticed in  brief  or  argument  will  not  be 
considered  on  appeal.  Hobbs  v.  E.  Co., 
182  la.  316,  165  NW  912. 

472-67  J.  A.  Lindsey  &  Co.  v.  Steen- 
son  (Ala.),  79  S  11;  Bowdoin  v.  Ala. 
Chemical  Co.  (Ala.),  79  S  4;  Adams 
Hdw.  Co.  V.  Wimbish  (Ala.),  78  S 
901;  Howton  V.  Mathias,  197  Ala.  457, 
73  S  92;  Central  of  Georgia  E.  Co.  v. 
Stephenson,  189  Ala.  553,  66  S  495; 
Ogburn-GrifBn  Grocery  Co.  v.  Ins.  Co., 
188  Ala.  218,  66  S  434;  Pennsylvania 
F.  Ins.  Co.  V.  Draper,  187  Ala.  103,  65 
S  923;  Kinnon  v.  E.  Co.,  187  Ala.  480, 
65  S  397;  Scarbrough  v.  Searbrough, 
185  Ala.  468,  64  S  105;  Gilley  v.  Den- 
man,  185  Ala.  561,  64  S  97;  Morris  & 
Co.  V.  Barton,  180  Ala.  98,  60  S  172; 
Fagan  Peel  Co.  v.  Harrison  Co.  (Ala. 
App.),  79  S  144;  Henderson  Land  & 
Lumb.  Co.  V.  Brown  (Ala.  App.),  78  S 
716;  Anderson  v.  Elec.  &  G.  Co.,  11  Ala. 
App.  560,  66  S  925;  Wilson  v.  Lewis, 
11  Ala.  App.  261,  65  S  919;  Morton  v. 
Clark,  10  Ala.  App.  439,  65  S  408; 
Hooper  v.  Herring,  9  Ala.  App.  292,  63 

5  785;  Alabama  Great  Southern  E. 
Co.  V.  Taylor,  7  Ala.  App.  583,  61  S 
475;  Key  v.  Goodall,  Brown  &  Co.,  7 
Ala.  App.  227,  60  S  986;  Staples  v. 
Steed,  6  Ala.  App.  594,  60  S  499; 
Western  Union  Tel.  Co.  v.  Cordage  Co., 

6  Ala.  App.  351,  59  8  757;  Machomich 
Merc.  Co.  v.  Hickey,  15  Ariz.  421,  140 
P  63;  Stephens  v.  Canal-  Irr.  Co.,  22 
Cal.  App.  579,  135  P  707;  Bowles  v. 
Hickson,  22  Cal.  App.  264,  133  P  1149; 
Souza  V.  Joseph,  22  Cal.  App.  179,  133 
P  981;  Eogers  v.  Ponet,  21  Cal.  App. 
577,  132  P  851 ;  Vujacich  v.  Commercial 
Co.,  21   Cal.  App.  439,  132  P  80;    Wil- 


son V.  Hotchkiss,  21  Cal.  App.  392,  132 
P  88;  Denver  v.  Latham,  57  Colo.  371, 
141  P  462;  Smith  v.  Hausdorf,  92 
Conn.  579,  103  A  939;  Williams  v.  S., 
68  Fla.  88,  66  S  424;  Spillar  v.  Dick- 
son (Ga.),  95  SB  994;  Stapleton  v. 
Hartley,  147  Ga.  440,  94  SE  563; 
Miller  v.  Fletcher  Co.,  142  Ga.  668, 
83  SE  521;  Ketterer  v.  Stringfield,  142 
Ga.  441,  83  SE  116;  Muse  v.  Hall,  18  Ga. 
App.  651,  90  SE  222;  Freeman  v.  At- 
lanta, 15  6a.  App.  421,  83  SE  436; 
Tift's  Garage  v.  Morris  (Ga.  App.),  96 
SE  345;  Smith  v.  Leverett  (Ga.  App.), 
96  SE  8;  Dumas  v.  J.  W.  Stafford  & 
Son  (Ga.  App.),  95  SE  1009;  Hearn 
V.  S.  (Ga.  App.),  95  SE  939;  Barney 
V.  S.  (Ga.  App.),  95  SE  533;  Shaw  r.  S. 
(Ga.  App.),  95  SB  477;  Harbin  v.  Flan- 
nigan,  22  Ga.  App.  30,  95  SE  320; 
Heath  v.  Shackelford  ,  Bros.,  22  Ga. 
App.  81,  95  SE  312;  Pearee  v.  Fertilizer 
Works,  21  Ga.  App.  622,  94  SE  916; 
Bryant  v.  S.,  21  Ga.  App.  668,  94  SE 
856;  Pelham  Phosphate  Co.  ■».  Daniels, 
21  Ga.  App.  547,  94  SE  846;  Interna- 
tional Harv.  Co.  i;.  Industrial  Board, 
282  111.  489,  118  NE  711;  McMurray  v. 
Coal  Co.,  281  111.  218,  118  NE  29;  Oak 
Park  V.  Swigart,  266  111.  60,  107  NE 
158;  Sullivan  v.  E.  Co.,  262  111.  317, 
104  NE  707;  Holland  v.  Glaudel,  181 
Ind.  295,  104  NE  577;  Cincinnati,  C. 
C.  &  St.  L.  E.  Co.  V.  Simpson  (Ind.), 
104  NE  301;  Sheridan  v.  Eothschild, 
181  Ind.  40o,  104  NE  66;Showers  Bros. 
Co.  V.  Davis  (Ind.  App.),  118  NE  697; 
Shores-Mueller  Co.  v.  Best  (Ind.  App.), 
118  NE  688;  Liberal  Life  Assur.  Co.  v. 
Cook  (Ind.  App.),  118  NE  586;  Indiana 
Utilities  Co.  v.  Wareham  (Ind.  App.), 
118  NE  572;  Chesapeake  &  O.  Ey.  Co. 
V.  Perry  (Ind.  App.),  118  NE  548; 
Vandalia  C.  Co.  v.  Shephard  (Ind. 
App.),  113  NE  767;  Evansville  Fur- 
niture Co.  v.  Freeman,  57  Ind.  App. 
576,  107  NE  27;  First  Nat.  Bank  v. 
Eansford,  55  Ind.  App.  663,  104  NE 
604;  Guyer  v.  Trust  Co.,  55  Ind.  App. 
472,  104  NE  82;  Hall  v.  Grand  Lodge 
I.  O.  O.  F.,  55  Ind.  App.  324,  103  NB 
854;  Newman  v.  Horner,  55  Ind.  App. 
298,  103  NE  820;  Indiana  Life  Endow. 
Co.  V.  Eeed,  54  Ind.  App.  450,  103  NE 
77;  Nay  tag  Co.  v.  Keith  (la.),  167  NW 
594;  Taylor  v.  Frevert  (Ta.),  166  NW 
474;  Lewis  V.  Lewis  (Ta.),  166  NW 
107;  Scott  V.  Brenton,  168  la.  201,  150 
NW  56;  Sammons  Co.  v.  Bank  &  Tr. 
Co.,  134  La.  718,  64  S  690;  Merchants, 
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etc.  Co.  V.  Murphy,  220  Mass.  281,  107 
NE  968,  LEA  1915D,  520;  Wellington 
V.  Cambridge,  220  Mass.  312,  107  NE 
976;  Ideal  Leather  Goods  Co.  v.  S.  S. 
Corp.,  220  Mass.  133,  107  NE  525; 
Bechtold  v.  Eae  (Mass.),  120  NE  377; 
Matthews  v.  R.  Co.  (Mass.),  120  NE 
185;  Connor  v.  O'Donnell,  230  Mass. 
39,  119  NE  446;  Hathaway  v.  Chandler 
&  Co.,  229  Mass.  92,  118  NE  273;  Og- 
den  V.  Aspinwall,  220  Mass.  100,  107 
NE  448;  Hennessey  v.  Preston,  219 
Mass.  61,  106  NE  570;  Dooley  v.  Sulli- 
van, 218  Mass.  597,  106  NE  604;  C.  v. 
Farmer,  217  Mass.  507,  106  NE  150; 
Hopperman  v.  Fore  Eiver  Co.,  217 
Mass.  42,  104  NE  463;  Eastern  Bridge 
Co.  V.  Auditorium  Co.,  216  Mass.  426, 
103  NE  913;  Ward  v.  Carey,  20O  Mich. 
217,  166  NW  952;  Bilakos  v.  Kelley, 
200  Mich.  125,  166  NW  892;  Stein- 
kemper  v.  Beekman,  138  Minn.  477,  164 
NW  802;  Stevenson  v.  Brown,  264  Mo. 
182,  174  SW  414;  Frank  v.  Min.  &  L. 
Co.,  48  Mont.  83,  135  P  904;  Plath  v. 
Brunken,  102  Neb.  467,  167  NW  567; 
S.  V.  Sabato,  91  N.  J.  L.  370,  103  A 
807;  W.  A.  Manda  Inc.  v-  Express  Co., 
85  N.  J.  L.  720,  90  A  269;  Brobst  v. 
El  Paso  &  S.  W.  Co.,  19  N.  M.  609,  145 
P  258;  S.  V.  Neville,  175  N.  C.  731,  95 
SE  55;  Horton  v.  E.  Co.,  175  N.  C. 
472,  95  SE  883;  Holloman  v.  E.  Co.,  172 
N.  C.  372,  90  SE  292,  LEA  1917C,  416; 
Winborne  Guano  Co.  v.  Merc.  Co.,  168 
N.  C.  223,  84  SE  272;  S.  v.  Heavener, 
168  N.  C.  156,  83  SE  732;  Tilghman  v. 
B:  Co.,  167  N.  C.  163,  83  SE  315,  1090; 
Lynch  v.  Mfg.  Co.,  167  N.  C.  98,  83  SE 
6;  Beauchamp  v.  Assn.,  38  N.  D.  483, 
165  NW  545;  O'Neil  v.  James,  40  Okl. 
661,  140  P  141;  Hopley  v.  Benton,  38 
Okl.  223,  132  P  808;  Pacific  Mut.  Life 
Ins.  Co.  V.  O'Neil,  36  Okl.  792,  130  P 
270;  Domurat  v.  E.  &  Nav.  Co.,  66  Or. 
135,  134  P  313;  Coons  v.  McKees 
Eoeks,  243  Pa.  340,  90  A  141;  Gibbs  v. 
Perez  Samanillo,  25  Phil.  Isl.  392;  San- 
tiago V.  Felix,  24  Phil.  Isl.  378;  Will- 
iams V.  Weekley,  100  S.  C.  28,  84  SE 
299;  So.  Eealty  &  Inv.  Co.  v.  Keenan, 
99  S.  C.  200,  83  SE  39;  In  re  Eoberts' 
Est.  (S.  D.),  168  NW  31;  Matheson 
V.  Live  Stock  Co.  (Tex.  Civ.),  198  SW 
641;  Vance  v.  Heath,  42  Utah  148,  129 
P  Se6;  Vermont  Fruit  Co.  v.  Wilson 
(Vi),  102  A  1044;  Smythe  v.  E.  Co., 
88  Vt.  59,  90  A  901;  Bickford  v.  Hupp, 
83  Wash.  427,   145  P   454.     See   also 


infra,  854-14;  vol.  8,  p.  639,  n.  84,  and 
supplement  thereto. 

[a]  Points  argufld  though  not  involv- 
ed in  the  appeal  will  not  be  considered. 
Des  Moines  City  E.  Co.  v.  Susong,  168 
la.  128,  150  NW  6.  ' 
[bj  A  different  rule  prevails  in  some 
jurisdictions.  Crockett  v.  Coal  &  C. 
Co.,  75  W.  Va.  325,  83  SE  987. 
[c]  Where  only  one  giound  of  demur- 
rer is  discussed  in  appellant's  brief  and 
upon  oral  argument  the  court  is  war- 
ranted in  assuming  that  the  propriety 
of  the  ruling  with  respect  to  the 
grounds  of  demurrer  not  discussed  was 
confessed,  Eeymond  v.  Holt  (N.  M.), 
141  P  156. 

473-68  Roberson  v.  S.,  15  Ga.  App. 
545,  83  SE  877;  Ingle  v.  8.,  182  Ind. 
198,  106  NE  373;  S.  v.  Vancak,  90  Ohio 
St.  211,  107  NE  511;  Pettit  v.  Ma- 
chine Co.  (E.  I.),  103  A  994;  Overton 
V.  Colored  Knights  of  Pythias  (Tex. 
Civ.),  173  SW  472. 

473-69  [a]  Failure  to  urge  In  mo- 
tion for  new  trial. — Where  on  motion 
for  new  trial  no  mention  is  made  of 
rulings  on  evidence  objections  and  ex- 
ceptions saved  are  abandoned.  Hartnett 
V.  Boston  Store,  265  111.  331,  106  NE 
837. 

473-71  Broun,  Jr.  Timb.  Co.  v.  Cole- 
man, 190  Ala.  315,  67  S  243;  Cochran 
V.  Burdick  Bros.,  7  Ala.  App.  274,  61 
S  29;  Clarlf  r.  Smith,  142  Ga.  200,  82 
SE  563;  Morrow  v.  S.  (Ga.  App.),  95 
SE  934;  Cieucevich  v.  S.  (Ga.  App.), 
95  SE  933;  Ideal  Leather  Goods  Co.^j;. 
Corp.,  220  Mass.  133,  107  NE  525; 
Mingo  V.  Ehode  Island  Co.  (R.  I.),  103 
A  965;  Daugherty  v.  McParland  (S. 
D.),  166  NW  143. 

[a]  Conceding  correctness  of  instruc- 
tions constitutes  a  waiver  of  error 
therein.  Domestic  Block  Coal  Co.  v. 
Holden,  56  Ind.  App.  634,  103  NE  73. 
473-72  Pease  v.  Eng.  Co.,  243  U.  S. 
273,  37  Sup.  Ct.  283,  61  L.  ed.  715; 
Shoop  V.  Fidelity  &  D.  Co.,  124  Md. 
130,  91  A  753;  Nelson  v.  Berkner,  139 
Minn.  301,  166  NW  347. 
473-74  Central  T^ust  Co.  v.  Culver, 
58  Colo.  334,  145  P  684;  Buck  v.  Eosen- 
thal,  .273  111.  184,  112  NE  671;  Devine 
V.  By.  Co.,  266  111.  248,  107  NE  595; 
P.  V.  Carr,  265  111.  220,  106  NE  801; 
Patterson  v.  Ft.  Branch,  62  Ind.  App. 
333,  113  NE  319;  Dance-Jones  Lumb. 
Co,  V.  Katzenstein,  134  La.  143,  63  S 
855;  Union  Sawmill  Co.  v.  Taylor,  133 
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La.  1088,  63  S  594;  Nelson  v.  Berkner, 
139  Minn.  301,  166  NW  347;  Hayes  v. 
Welling  (E.  I.),  98  A  61;  Cain  v.  Bon- 
ner, 108  Tex.  399,  194  SW  1098. 
[a]  Question  as  to  validity  of  a  stat- 
ute being  presented  for  the  first  time 
in  appellate  court  may  be  considered 
in  supreme  court.  Sixby  v.  E.  Co.,  260 
111.  478,  103  NE  249,  AnnCas  1914D, 
539. 

474-75  Sauerbrunn  v.  Ins.  Co.,  220 
N.  T.  363,  115  NE  I'OOl. 
[a]  Failure  to  file  affidavits  of  merits 
in  a  probate  appeal  to  the  circuit  court 
deprives  that  court  of  jurisdiction  and 
the  supreme  court  cannot  presume  such 
affidavits  were  filed.  Huffman  v.  Sud- 
bury, 117  Ark.  628,  174  SW  1149. 
474-76  Ex  parte  B.  B.  Shipping  Co., 
196  Ala.  665,  72  S  259;  Consford  v.  8. 
(Ala.),  75  S  335;  Ex  parte  Phillips,  188 
Ala.  57,  66  S  3;  Ex  parte  Shoaf,  186 
Ala.  394,  64  S  615;  Ex  parte  Western 
Union  Tel.  Co.,  183  Ala.  451,  63  S  88; 
Knox  E.  Co.  «.  E.  Co.,  264  111.  198,  106 
NE  188;  Schultz  v.  Ericsson  Co.,  264 
111.  156,  106  NE  236;  Johanson  v.  Prtg. 
Co.,  263  in.  236,  104  NE  1046;  Eoloff 
V.  Pack.  &  Ice  Co.,  263  111.  152,  104  NE 
1093;  Qamble-Eobinson  Com.  Co.  v.  E. 
Co.,  262  111.  400,  104  NE  666,  AnnCas 
191 5B,  89;  West  v.  Eefrig.  Co.,  261  111. 
560,  104  NE  182;  Tomasi  v.  Coal  Co., 
■257  111.  70,  100  NE  353;  Tracy  v.  Ins. 
Co.,  132  La.  610,  61  S  687,  AnnCas 
19141),  1145;  Spitzer  v.  Healy,  218  N. 
Y.  737,  113  NE  490;  In  re  McMillan's 
Est.,  218  N.  y.  64,  112  NE  573;  Hall 
V.  O'Brien,  218  N.  Y.  50,  112  NE  569; 
Faber  v.  New  York,  213  N.  Y.  411,  107 
NE  756;  Sundstrom  v.  S.,  213  N.  Y. 
68,  106  NE-924;  Binns  v.  Vitagraph 
Co.,  210  N.Y.  51,  103  NE  1108,  AnnCas 
1915B,  1024,  LEA1915C,  839;  Cohen  v. 
Thomas,  209  N.  Y.  407,  103  NE  708; 
People  V.  Water  Supply  Com.,  209  N. 
Y.  299,  103  NE  162;  Geer  v.  E.  Co. 
(Tex.),  194  SW  939;  Wilson  v.  Free- 
man, 108  Tex.  121,  185  SW  993,  AnnCas 
1918D,  1203;  Cook  v.  Smith,  107  Tex. 
119,  174  SW  1094;  Eacine,  etc.  Co.  v. 
Guetzkow  Co.,  160  Wis.  298,  151  NW 
799;  Hatfield  v.  Glasgow,  84  L.  J.  P. 
161,  112  L.  T.  703. 

[a]  New  York. — Unanimous  affirmance 
of  appellate  division. — Barnes  v.  Term- 
inal Co.,  218  N.  Y.  91,  112  NE  926. 
fb]  If  the  appellate  court  is  satisfied 
that  the  trial  court  found  against  the 
great    weight    or    clear    preponderance 


of  evidence  it  will  reverse  the  decision, 
Eberhardt  v.  Eandall,  166  Wis.  480, 
166  NW  6. 

474-77  Eeese  v.  E.  Co.,  239  U.  S. 
463,  36  Sup.  Ot.  134,  60  L.  ed.  384; 
National  Bank  v.  Shackelford,  239  tJ, 
S.  81,  36  Sup.  Ct.  17,  60  L.  ed.  158;  Ex 
parte  Atlantic  C.  L.  E.  Co.,  190  Ala. 
132,  67  S  256;  Bacon  Prod.  Co.  v. 
Browning,  18  Ga.  App.  316,  89  SE  377; 
Wilcox  V.  Harvester  Co.,  278  111.  465, 
116  NE  151;  Hinchliffe  v.  Wenig  T. 
Co.,  274  111.  417,  113  NB  707;  Vossler 
V.  Earle,  273  111.  367,  112  NE  687; 
Jeffries  v.  Alexander,  266  111.  49,  107 
NE  146;  Seeley  v.  Osborne,  220  N.  Y. 
416,  116  NE  97;  Di  Menna  v.-  Cooper, 
220  N.  Y.  891,  115  NE  993;  Bradley 
V.  McDonald,  218  N.  Y.  351,  113  NB 
340;  Simon  r.  Etgen,  213  N.  Y.  589, 
107  NE  1066;  Peevey  v.  Buchanan,  131 
Tenn.  24,  173  SW  447;  S.  v.  Lee,  124 
Tenn.  385,  136  SW  997;  Wilson  v.  Free- 
man, 108  Tex.  121,  185  SW  993,  AnnCas 
1918D,  1203. 

[a]  On  stipulated  facts,  embodied  in 
the  findings,  the  rule  does  not  hold 
good.  International  Text-Book  Co.  v. 
Tone,  220  N.  Y.  313,  115  NE  914. 

[b]  But  this  rule  is  inapplicable  where 
the  opinion  of  the  appellate  court  is 
based  on  an  erroneous  view  as  to  the 
burden  of  proof.  Peevey  v.  Buchanan, 
131  Tenn.  24,  173  SW  447. 

[c]  Questions  of  law. — "In  so  far  as 
the  appellate  division  reversed  the 
judgment  of  the  trial  term,  that  de- 
cision is  not  subject  to  review  in  this 
court.  In  so  far  as  the  decision  of 
the  appellate  division  dismissed  the 
complaint,  it  presents  for  review  in  this 
court  a  question  of  law  and  the  right 
to  review  that  question  is  not  affected 
by  the  powers  conferred  upon  the  ap- 
pellate division,  etc."  Faber  e.  New 
York,  213  N.  Y.  411,  107  NE  756. 
474-78  In  re  Mednik's  Est.  (Mo. 
App.),  188  SW  1130. 

[a]  Discretion  of  appellate  court  can- 
not be  substituted  for  that  of  the  trial 
court.  Wallace  v.  U.  S.,  243  Fed.  300, 
156   CCA   80. 

475-79     Great    Western,    etc.    Co.  v. 
E.  Co..  276  111.  56,  113  NE  876;  Wheeler 
r.  Schilder  (la.),  167  NW  534. 
475-80    Wheeler    v.    Schilder    (la.), 
167  NW  534. 

[a]  Presumptions  upon  reversal. 
That  the  intermediate  court  reversed 
because  of   error   of   law  will  be  pre- 
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sumed  where  tt  made  no  findings  of 
fact,  but  stated  that  the  facts  were 
undisputed.  Mecartney  v.  Chicago,  273 
ni.  276,  112  NE  675;  Dromgold  v. 
Eoyal  Neighbors,  261  111.  60,  103  NE 
584;  Fagan  v.  E.  Co.,  220  N.  Y.  301, 
115  NE  704. 

475-81  [a]  Judgments  entered  be- 
fore statute  was  enacted,  requiring  ap- 
peals to  be  taken  within  six  months, 
with  no  saving  clause,  come  within  the 
act,  and  an  appeal  after  six  months 
from  such  entry  is  too  late.  Tennessee 
E.  Nav.  Co.  V.  Grantland  (Ala.),  75  S 
283;  Coker  v.  Fountain  (Ala.),  75  S  471. 
475-82  Berry  v.  Davis,  242  V.  S. 
468,  37  Sup.  Ct.  208,  61  L.  ed.  441. 

[a]  In  quo  warranto  proceeding,  where 
judgment  of  ouster  is  rendered,  and 
pending  appeal,  the  legislature  enacts 
an  emergency  clause  legalizing  the  of- 
fice which  defendant's  claim,  the  law 
at  the  time  of  the  decision  will  con- 
trol. P.  V.  Eyan,  281  111.  231,  117  NE 
992;  P.  V.  Gunn,  281  111.  244,  117  NE 
1039. 

[b]  If  curative  act  Is  passed. — P.  v. 
Herrin,  284  HI.   368,  12'3   NE  274. 

[c]  If  curative  act  is  passed,  pending 
appeal,  validating  district,  which  is  the 
subject  matter  of  the  litigation,  judg- 
ment will  be  afiSrmed,  notwithstanding 
it  was  erroneous.  P.  v.  Wright,  284 
111.  339,  120  NE  242. 

475-83  Vandiver  ■v.  Can  Co.,  190 
Ala.  352,  67  S  299. 

[a]  If  death  unknown  the  decision  of 
the  appellate  court  is  not  void.  Eoll 
V.  Howell,  15  Ala.  App.  347,  73  S  218. 

[b]  Bankruptcy  after  judgment  does 
not  effect  determination  of  appeal. 
Vandiver  v.  Can  Co.,  190  Ala.  352,  67 
S  299. 

475-84  Vandiver  v.  Can  Co.,  190 
Ala.  352,  67  S  299;  Steiert  v.  Coulter, 
54  Ind.  App.  643,  102  NE  113,  103  NE 
117;  Ashwell  v.  Miller,  54  Ind.  App. 
381,  103  NE  37. 

475-85  Vaughn  v.  Bank,  20  Ga. 
App.  725,  93  SE  228. 

.  [a]  Wbere  denial  of  signature  is  not 
imder  oath,  burden  is  on  maker. 
Berry  v.  Hardin,  178  la.  165,  159  NW 

'669. 

476-86  Bank  of  Norwood  v.  Chap- 
man, 19  Ga.  App.  709,  92  SE  225; 
American  MultigrSph  Co.  v.  Grant,  135 
Minn.  208,  160  NW  676;  Holmes  Bros. 
V.  McCall,  114  Miss.  57,  74  8  786. 
476-87    Andrews  «.  Ins.  Co.,  146  Ga. 


737,  92  SE  210;  Brewer  v.  Crum,  111 
Miss.  871,  72  S  700;  Alexander  v.  Au- ' 
ten's  Auto  Hire,  175  N.  C.  720,  95  SE 
850;  Succession  of  Nievea  v.  Sanchez, 
17  P.  E.  837;  Di  Sandro  v.  Gas  Co.,  40 
E.  I.  551,  102  A  617;  Eathenberger  «. 
Jacob,  167  Wis.  273,  167  NW  271;  In 
re  Carter's  Est.,  167  Wis.  89,  166  NW 
657. 

[a]  The  form  in  which  the  question 
is  put  controls  the  decision;  that  is, 
whether  the  question  is  put  for  affirm- 
ing or  reversing.  Dewey  Land  Co.  v. 
Stevens,  83  N.  J.  Eq;  314,  90  A  1040. 
476-88  Chiarello  B.  Co.  v.  Pedersen, 
242  Fed.  482,  154  CCA  258;  Vandiver 
V.  Can  Co.,  190  Ala.  352,  67  8  299; 
Maehado  v.  Machado,  26  Cal.  App.  16, 
145  P  738;  Bucher  v.  Baltimore,  130 
Md'.  635,  101   A  534. 

[a]  Amended. — Brown  v.  Sutton,  142 
Ga.  781,  83  SB  790. 

[b]  Allowing  counsel  fees. — The  ap- 
pellate court,  upon  consent  of  the  at- 
torney, may  allow  counsel  fees  though 
there  be  no  evidence  before  it,  in- 
stead of  remanding  the  cause.  Wright 
V.  Grand  Lodge  K.  P.  (Tex.  Civ.),  173 
SW  270. 

[c]  Where  in  an  action  for  an  in- 
junction an  accounting  is  also  asked 
and  the  injunction  is  properly  dis- 
missed, appellant  cannot  present  suf- 
ficient evidence  to  raise  one  question, 
suffer  an  adverse  judgment  and  on  ap- 
peal ask  the  court,  while  sustaining  the 
correctness  of  lower  court's  ruling  on 
the  questions  presented,  to  reverse  and 
remand  the  cause  for  further  trial. 
Holmes  v.  Webb  City,  etc.  Assn.,  189 
Mo.  App.  95,  174  SW  122.  ' 

[d]  Bemanded  without  decision. 
Beachey  v.  Heiple,  130  Md.  683,  101  A 
553. 

[e]  Effect  of  change  of  facts,  condi- 
tions, and  law,  upon  disposal  of  cause, 
by  U.  S.  supreme  court.  Watts,  Watts 
&  Co.  V.  Unione  Austriaca  Di  Naviga- 
zione,  248  U.  S.  9,  39  Sup.  Ct.  — ,  63 
L.  ed.  — . 

476-89  Colbert  v.  S.  (Ala.  App.), 
79  S  146;  Cleveland,  C.  C.  &  S.  L.  E. 
Co.  f.  Blind,  186  Ind.  628,  117  NE  641. 
[a]  Mode  of  objection  to  defective 
abstract. — If  an  abstract  is  so  defect- 
ive that  only  the  record  proper  can  be 
considered,  that  fact  should  be  brought 
to  the  court's  attention  by  briefs  and 
not  by  a  motion  to  affirm.  Walls  v. 
Tinsley,  187  Mo.  App.  462,  173  SW  19. 
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476-90  Pennsylvania  Co.  v.  Donat, 
239  U.  S.  50,  36  Sup.  Ct.  4,  60  L.  ed. 
139;  Peavey  v.  S,  (Ala.  App.),  79  S 
146;  Culifer  v.  S.  (Ala.  App.),  79  S  143; 
Hammond  v.  S.,  18  Ariz.  535,  164  P 
317;  Dellaringa  v.  Hooker,  31  Cal.  App. 
667  161  P  276;  Home  Ins.  Co.  v.  Smith 
(Fla.),  75  S  541;  Ciprian  v.  S.  (Pla.), 
74  S  980;  Carpenter-O'Brien  Co.  v. 
Leach   (Pla.),  74  S  6;  Barnes  v.  Carr, 

65  Pla.  87,  61  S  184;  Pearce  v.  Fertili- 
zer Works,  21  Ga.  App.  622,  94  SE  915; 
National  Council  K.  &  L.  of  Sec.  v. 
Sims  (Ind.  App.),  119  NE  834;  Hess 
V.  Hartwig,  89  Kan.  599,  132  P  148; 
Board  of  Comrs.  v.  Bank,  135  La.  763, 

66  S  187;  S.  v.  Sam,  134  La.  376,  64 
S  145;  Dudley  A.  Tyng  &  Co.  v.  Wood- 
ward, 121  Md.  422,  88  A  243;  Holmes 
Bros.  V.  McCall,  114  Miss.  57,  74  S 
786;  Tracy  v.  Tracy  (Mo.),  201  SW 
902;  Holmes  v.  Bldg.  &  Loan  Co.,  189 
Mo.  App.  95,  174  SW  122;  Black  v. 
S.,  97  Neb.  273,  149  NW  785;  Marine 
Trust  Co.  V.  M.  B.  Churf-h,  85  N.  J.  L. 
272,  88  A  1075;  Atlas  Lumb.  Co.  v. 
Trust  Co.,  36  N.  D.  39,  161  NW  604 
(affirmance  conditioned  on  supplying 
additional  evidence) ;  Peil  v.  Ins.  Co., 
28  N.  D.  365,  149  NW  358;  Darrah  v. 
S.,  13  Okl.  Cr.  246,  163  P  720;  Hill  v. 
S.,  45  Okl.  367,  145  P  492  (decree  mod- 
ified and  afBrmed  although  appellant 
alone  filed  a  brief);  Hoehler  v.  Short, 
40  Okl.  681,  140  P  146;  Glaze  v.  S.,  13 
Okl.  Cr.  431,  165  P  211;  Allen  v.  S.,  13 
Okl.  Cr.  395,  164  P  1002;  Nolan  v.  S., 
81  Tex.  Cr.  217,  194  SW  825;  English 
V.  Allen  (Tex.  Civ.),  173  SW  1172. 
477-91  National  Park  Bk.  v.  R.  Co. 
(Ala.),  74  S  69;  McDonald  v.  Ins.  Co., 
178  la.  863,  160  NW  289;  Berry  v. 
Hardin,  178  la.  165,  159  NW  669. 
477-92  Allemania  P.  Ins.  Co.  v. 
Zweng,  127  Ark.  141,  191  SW  903; 
Simoneau  v.  E.  Co.,  166  Cal.  264,  136  P 
544;  Postal  T.-C.  Co.  v.  Scott  (Pla.), 
79  S  767;  Southern  States  L.  Ins.  Co. 
r.  Warnock,  145  Ga.  791,  89^  SE  843; 
Wheeless  v.  Eowan,  19  Ga.  App.  70,  90 
SE  1035;  Robinson  v.  Casket  Co.,  18 
Ga.  App.  638,  90  SE  102;  Reinhardt 
V.  Main,  23  Haw.  524;  Workingmen's 
M.  P.  Assn.  V.  Eoos,  63  Ind.  App.  18, 
113  NE  760;  Ideal  Cream  S.  R.  Wks.  v. 
Des  Moines,  167  la.  517,  149  NW  640; 
Burleigh  r.  Overton,  173  Ky.  70,  190 
SW  472;  Jones  v.  Pub.  Co.  (Mo.  App.), 
195  SW  80  (punitive  damages);  Rob- 
inson   V.    Springfield    (Mo.    App.),    191 


SW  1094;  Shahan  i:  Lusk  (Mo.  App.), 
190  SW  43;  Quell  v.  Quell  (Mo.  App.), 
211  SW  680;  Eyba  v.  Swift  &  Co.,  101 
Neb.  216,  162  NW  630;  Adams  v.  Mo- 
Grew,  100  Neb.  817,  161  NW  425;  Hill 
f.  Hotel  Co.,  175  App.  Div.  421,  161 
NYS  1085;  Gilkeson  v.  Callahan  (Okl.), 
161  P  789;  Ayers  v.  Coon,  45  Okl.  706, 
146  P  707;  St.  Louis  &  S.  P.  R.  Co.  v. 
Hart,  45  Okl.  659,  146  P  436;  Fitch  v. 
Green,  39  Okl.  18,  134  P  34;  Doxey  v. 
Credit  Co.  (E.  L),  103  A  499;  O'Neal 
V.  Bush,  108  Tex.  246,  173  SW  869,  177 
SW  953,  191  SW  1133;  St.  Louis  &  S. 
W.  E.  Co.  V.  Miller  (Tex.  Civ.),  190 
SW  819  (a  ease  in  which  the  excess 
was  held  too  small  to  notice);  Pecoa 
&  N.  T.  Ry.  Co.  V.  McMeans  (Tex. 
Civ.),  188  SW  692;  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Boyce  (Tex.  Civ.),  171  SW 
1094;  Wagner  v.  Seattle,  84  Wash.  275, 
146,  P  621,  AnnCasl916E,  720. 

[a]  Further  time  for  election  to  re- 
mit cannot  be  granted  by  the  supreme 
court  where  the  party  has  not  remitted 
within  time  first  given.-  Jett  v.  Bank 
Co.,  82   Wash.  374,  145  P  605. 

[b]  Granting  further  time  to  remit. 
Where  court  affirms  an  order  granting 
a  new  trial  unless  jjlaintiff  remits  a 
portion  of  the  damages  within  a  certain 
time  the  appellate  court  cannot  extend 
the  time  for  such  election.  Jett  v. 
Old  Nat.  Bank  Co.,  82  Wfish.  374,  145 
P  605. 

[e]  When  a  jury  question,  that  is 
when  the  item  of "  damages  rests  upon 
conflicting  evidence,  the  supreme  court 
may  affirm  on  condition  of  a  remittitur 
only  on  consent  of  the  parties.  Stone 
V.  McConnell  (Mo.),  187  SW  884. 
477-93  Todden  v.  Stephenson  (la.), 
169  NW  34;  Reading  v.  R.  Co.,  188  Mo. 
App.  41,  173  SW  451. 
477-94  Walker  &  Co.  v.  Norris,  10 
Ala.  App.  515,  63  S  935;  Edwards  v. 
Arp,  173  Cal.  472,  160  P  551;  Schnierow 
I-.  Boutagy,  33  Cal.  App.  336,  164  P 
1132;  Dake  Advertising  Agency  v. 
Stilson  Co.,  22  Cal.  App.  31,  133  P 
327;  Dubois  v.  Bowles,  65  Colo.  312, 
134  P  112;  Cartwright  v.  Ey.  &  L.  Co., 

131  La.  210,  59  S  124;  United  States 
F.  &  G.  Co.  V.  Mallett,  115  Miss.  292, 
75  S  118;  S.  V.  B.  Co.,  41  Nev.  220,  168 
P  737;  Hill  v.  S.,  45  Okl.  367,  145  P 
492;   Stuart  v.  Lumb.  Co.,  66  Or.  546, 

132  P  1,  1164,  135  P  165;  Gibbons  v. 
Ehode  Island  Co.,  37  R.  I.  89,  91  A  9; 
Eminent  Household  s.  Freeman  '  (Tex. 
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Civ.),  200  SW  186;  Mazzolini  v.  Gif- 
ford,  90  Vt.  352,  98  A  904. 
[a]  Court  cannot  abate  part  of  ver- 
dict and  give  judgment  for  the  bal- 
ance. D.  D.  Cox  &  Co.  V.  Carter  Coal 
Co.,  81  W.  Va.  555,  94  SE  956. 
477-95  Utah  L.  Co.  v.  V.  8.,  242 
Fed.  924,  155  CCA  512;  Connors- Wey- 
man  S.  Co.  v.  Harless  (Ala.),  80  S  399;, 
Ozark  Groc.  Co.  v.  Crandall,  131  Ark. 
481,  199  SW  55i;  LEA1918B,  824;  L. 
N.  Dantzler  Lumb.  Co.  ■;;.  Ey.  Co. 
(Miss.),  80  8  770;  Kelly  v.  Higgins- 
ville,  185  Mo.  App.  55,  171  SW  966; 
Haskell  Nat.  Bank  v.  Stewart  (Okl.), 
184  P  463;  Beaubein  v.  S.,  13  Okl.  Cr. 
440,  165  P  213;  Higgins  v.  Ostrander, 
244  Pa.  279,  90  A  636. 
[a]  Ordering  of  remittitur  does  not 
effect  right  to  trial  by  jury.  Louisville 
&  N.  ,E.  Co.  V.  Frank  (Fla.),  80  S  60. 
477-96  Southern  States  Fire  &  Cas- 
ualty Ins.  Co.  V.  Whatley,  178  Ala.  671, 
59  S  63;  Southern  States  Fire  &  Cas- 
ualty Ins.  Co.  V.  Brannon,  178  Ala.  115, 
59  S  60;  Cook  &  Laurie  Contract.  Co. 
V.  Bell,  177  Ala.  618,  59  S  273;  Drury 
V.  Holmes,  145  Ga.  558,  89  SE  487; 
Philbrick  v.  Mundy  (N._J.  L.),  106  A 
361;  Letcher  v.  Wrightsman  (Okl.),  158 
P  1152;  Pennock  v.  Supply  Co.  (Tex. 
Civ.),  193  SW  760. 

[a]  Errors  in  computation  of  inter- 
est on  wrong  amount  may  be  reached 
by  a  modification  of  judgment  without 
reversal.  Central  6a.  P.  Co.  v.  Stone, 
142  Ga.  662,  83  SE  524^ 
478-97  St.  Paul  Machinery  Mfg.  Co. 
V.  Mfg.  Co.,  198  Mo.  App.  416,  200  SW 
89. 

478-98  Eessler  v.  Beuchet,  171  NYS 
3;  Oliver  v.  Crane,  82  Or.  166,  161  P 
254. 

478-99  Francois  v.  Eealty  Co.,  134 
La.  215,  63  S  880. 

[a]  As  between  co-appellees  the  ap- 
pellate court  cannot  amend  the  judg- 
ment. Louisiana  Land  Co.  v.  Blake- 
wood,  131  La.  539,  59  S  984. 
478-1  Chappell  v.  Falkner.  11  Ala. 
App.  382,  66  S  890;  Southern  Express 
Co.  V.  Williamson,  66  Fla.  286,  63  S  433; 
O'Eourke  r.  Bag  &  Cotton  Mills,  133 
La.  955,  63  S  480;  Hayden  v.  Astoria, 
84  Or.  205,  164  P  729  (numerical  er- 
rors); Home  Inv.  Co.  v.  Strange  (Tex.), 
204  SW  315. 

[a]  Misjoinder  of  defendants. — The 
court  on  appeal  may  correct  a  judg- 
ment by  striking  out  one  of  the  parties 


where  there  is  a  misjoinder.  Carpenter 
V.  St.  Joseph,  263  Mo.  705,  174  SW 
53. 

[b]  Conforming  judgment  to  verdict. 
In  suit  for  property  or  its  alternative 
value,  the  verdict  was  for  the  property 
sued  for,  but  the  judgment  awarded 
plaintiff  "the  property"  sued  for  de- 
scribed as  one  heifer  calf."  Held,  the 
appellate  court  may  correct  the  error 
so  as  to  fionforfc  to  the  verdict.  Chap- 
pell V.  Falkner,  11  Ala.  App.  382,  66 
S  890. 

478-2     Whitley   v.   Whitley,   145    Ga. 

872,  90  SE  53;  Hills  v.  Hopp,  287  III. 
375,  122  NE  510;  Hawthorne  v.  De- 
lano (la.),  167  NW  196;  Exchange 
Bank  v.  Sehultz,  167  la.  136,  149  NW 
99;  Frati  v.  Jannini,  226  Mass.  430,  115 
NE  746;  O'Brien  v.  Massachusetts 
Catholic  Order  of  Foresters,  220  Mass. 
79,  107  NE  400;  Schmidt  v.  Candy  Co., 
139  Minn.  378,  166  isW  502;  Western 
Union  Tel.  Co.  v.  E.  Co.,  107  Miss.  626, 

65  S  650;  Wallis  v.  Loan  Co.,  180  App. 
Div.  719,  168  NYS  513;  Bloch  v.  Cab 
Co.,  102  Misc.  677,  169  NYS  587;  Geit- 
ner  v.  Jones,  173  N.  C.  591,  92  SE  493; 
Learned  v.  Holbrook,  87  Or.  576,  170 
P  530,  171  P  222;  Wagenaar  v.  Bee- 
man-Woodward  Co.,  65  Or.  109,  131  P 
1023;  Mueller  Real  Estate  Co.  v.  Cohen, 
158  Wis.  461,  149  NW  154.  See  Ses- 
sions V.  Sanders  (Tex.  Civ.),  200  SW 
180. 

[aj  By  statute,  1909,  ch.  236.  Taylor 
V.  Pierce,  220  Mass.  254,  107  NE  947. 

[b]  Entering  final  decree. — Where  it 
appears  from  the  bill  of  exceptions 
that  the  findings  which  have  been  made 
dispose  of  the  whole  controversy,  the 
appellate  court  may  enter  a  final  de- 
cree. O'Brien  v.  Massachusetts  Cath- 
olic Order  of  Foresters,  220  Mass.  79, 
107  NE  400. 

[c]  Wairer  of  exemptions. — Supreme 
court  may  correct  judgment  so  as  to 
limit  waiver  of  exemption  to  personal 
property.  Bowdoin  v.  Ala.  Chemical 
Co.  (Ala.),  79  S  4. 

478-3    Long  v.   Gwin,   188   Ala.   196, 

66  S  88;  Graybill  v.  Corlett  (Colo.), 
178  P  653;  Hawthorne  v.  Delano  (la.), 
167  NW  196;  Charpie  v.  Stout,  88  Kan. 
682,  129  P  1166;  Tornroos  v.  White 
Co.,  220  Mass.  336,  107  NE  1015;  In 
re  Judicial  Ditch  No.  1  (Minn.),  167 
NW  124;  Maxwell  v.  Springfield  (Mo. 
App.),  199  SW  600;  Hurey  v.  Leavitt 
(N.  J.  L.),  107  A  457;  Wa^serstrom  v, 
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Cohen  Frank  &  Co.,  165  App.  Div.  171, 
150  NYS  638;  Brady  v.  Erlanger,  165 
App.  Div.  29,  149  NYS  929;  Hosalsky 
V.  Sacks,  167  NYS  268;  Threas  v. 
Zemple  (N.  D.),  174  NW  85;  Cash  v. 
Thomas  (Okl.),  161  P  220;  Wah-tah- 
noh-zhe  v.  Moore,  36  Okl.  631,  129  P 
877;  Eosenwald  v.  Transp.  Co.,  84  Or. 
15,  163  P  831,  164  P  189;  Biggie  v.  By. 
Co.  (Vt.),  107  A  126. 
479-4  Langford  v.  B.  Co.,  174  Cal. 
729,  164  P  398;  American  Cent.  Ins. 
Co.  V.  Albright,  145  Ga.  515,  89  SE 
487;  Central  Ind.  B.  Co.  v.  Wishard 
(Ind.  App.),  104  NE  593;  S.  v.  Eagles, 
100  Kan.  480,  164  P  1063;  Healer  v. 
Inkman,  89  Kan.  398,  131  P  611;  Eu- 
reka Coal  Co.  V.  Co.,  179  Ky.  642,  201 
SW  5;  Gilbert  v.  Hilliard  (Mo.  App.), 
387  SW  594;  Mozar  v.  Bros.,  174  NYS 
667;  Lovett  v.  Jeter,  44  Okl.  511,  145 
P  334;  Boatright  v.  By.  L.  &  P.  Co., 
68  Or.  26,  135  P  771;  Dennis  v.  S., 
137  Tenn.  543,  195  SW  162;  Littlefield 
V.  Clayton  Bros.  (Tex.  Civ.),  194  SW 
194;  St.  Louis  S.  P.  &  T.  By.  Co.  v. 
West  (Tex.  Civ.),  174  SW  287. 

[a]  Prejudicial  statements  by  couTt 
in  the  presence  of  the  jury  is  reversible 
error.  Parker  v.  S.,  24  Wyo.  491,  161 
P  552. 

[b]  Beversal  of  judgment  against  ap- 
pellant does  not  reverse  judgment  in 
favor  of  appellant's  co-defendant. 
Sparks  V.  B.  Co.,  109  S.  C.  145,  95  SE 
344. 

479-5  Miller  i!.  Johnson,  189  Ala. 
354,  66  S  486;  Garver  v.  Thoman,  15 
Ariz.  38,  135  P  724;  Nicholson  v.  Nich- 
olson, 174  Cal.  391,  163  P  219;  Shull 
V.  Crawford,  33  Cal.  App.  36,  164  P  330; 
Ft.  Collins  V.  Wallace,  23  Colo.  App. 
452,  130  P  69;  Louisville  &  N.  B.  Co. 
V.  Norton  (Fla.),  78  S  982;  Mack  v. 
S.  (Fla.),  74  S  522;  Ferry  Pass  Ship- 
pers' &  I.  Assn.  V.  Lumb.  Co.,  65  Fla. 
313,  61  8  639;  Terwilliger  v.  Ballard, 
64  Fla.  158,  69  S  244;  McCormick  v. 
Smith,  23  Ida.  487,  130  P  999;  Shirley 
Hill  Coal  Co.  V.  Moore,  181  Ind.  513, 
103  NE  802;  Inland  Steel  Co.  v.  Ilko, 
181  Ind.  72,  103  NE  7;  First  Nat.  Bank 
.  «.  Bansford,  55  Ind.  App.  663,  104  NE 
604;  Hall  V.  Grand  Lodge  I.  O.  O.  F.,  55 
Ind.  App.  324,  103  NE  854;  National 
Council  V.  Sims  (Ind.  App.),  119  NE 
834;  Whiteley  v.  Watson,  93  Kan.  671, 
145  P  568;  Johnson  v.  Com.,  179  Ky. 
40,  200  SW  35;  Stevens  v.  Bockport 
Co.,  216  Mass.  486,  104  NE  371,  Ann 


Casl915B,  1054;  Mobile  &  O.  E.  Co.  v. 
Greenwald.  104  Miss.  417,  61  S  426; 
Newton  Oil  &  Mfg.  Co.  v.  Sessum,  102 
Miss.  181,  59  S  9;  Moyer  v.  E.  Co. 
(Mo.),  198  SW  839;  Leiter  v.  Patter- 
son (Mo.  App.),  200  SW  439;  Central 
Missouri  Ir.  Co.  v.  Wulfert,  198  Mo. 
App.  85,  199  SW  724;  Mantle  v.  White, 
47  Mont.  234,  132  P  22;  Kargman  r. 
Carlo,  85  N.  J.  L.  632,  93  A  292;  Me- 
Alpin  V.  Hixon,  45  Okl.  376,  145  P  386; 
Chicago.  B.  I.  &  P.  B.  Co.  v.  Newburn, 
39  Okl.  704,  136  P  174;  Porter  v.  Wil- 
son, 39  Okl.  500,  135  P  732;  Thomas  v. 
Hill,  39  Okl.  491,  135  P  940;  Allen  v. 
Wildman,  38  Okl.  652,  134  P  1102; 
Midland  Val.  B.  Co.  v.  Hardesty,  38 
Okl.  559,  134  P  400;  Midland  Val.  E. 
Co.  V.  Green,  38  Okl.  305,  132  P  1086; 
Lawless  v.  Eaddis,  36  Okl.  616,  129  P 
711;  Schaedler  v.  Contract  Co.,  67  Or. 
412,  135  P  536;  Morgan  v.  Bross,  64  Or. 
63,  129  P  118;  Mas  v.  Sugar  Co.,  18 
P.  B.  299;  Franceschi  v.  Vaillant,  17 
P.  E.  279;  Peyton  v.  Sturgis  (Tex. 
Civ.),  202  SW  205;  Southern  Traotipn 
Co.  f.  Ellis  (Tex.  Civ.),  198  SW  983;  ' 
Henderson  v.  Fields  (Tex.  Civ.),  194 
SW  1003;  Flynn  v.  Grocery  Co.  (Tex. 
Civ.),  174  SW  902;  Ft.  Worth  &  E.  G. 
E.  Co.  V.  Hales  (Tex.  Civ.),  173  SW 
991;  King  County  v.  Martin  (Tex. 
Civ.),  173  SW  960;  Ft.  Worth  &  D.  0. 
E.  Co.  V.  Firestone  (Tex.  Civ.),  173  SW 
919;  Eichman  v.  Wenaha  Co.,  74  Wash. 
370,  133  P  467;  Eyan  v.  S.,  168  Wis. 
14,  168  NW  566. 

[a]  Conviction  will  not  be  reversed, 
unless  on  consideration  of  the  whole 
case  there  is  error  prejudicial  to  the 
substantial  rights  of  the'  defendant. 
Howard  v.  Com.,  178  Ky.  844,  200  SW 
29. 

[b]  Applies  to  all  proceedings,  re- 
gardless of  state  statutes.  In  re 
Griggs,  233  Fed.  243,  147  CCA  249. 
479-7  Houston  &  T.  C.  E.  Co.  v.  Pat- 
terson (Tex.  Civ.),  193  SW  691. 
479-8  Washington  &  C.  By.  Co.  v. 
B.  Co.  (CCA),  255  Fed.  12;  Birming- 
ham By.,  L.  &  P.  Co.  V.  Comer,  10  Ala. 
App.  261,  64  S  533;  Florida  East  Coast 
B.  Co.  V.  Hayes,  65  Fla.  1,  60  S  792; 
Cain  V.  Osier,  168  la.  59,  150  NW  17; 
In  re  Shaw's  Est.,  201  Mich.  574,  167 
NW  885;  Illinois  Cent.  E.  Co.  ». 
Smith,  114  Miss.  302,  75  S  120;  North- 
am  V.  Eys.  Co.  (Mo.),  190  SW  576; 
Whittaker  v.  Coal  Co.,  260  Pa.  209,  103 
A   594;    Peterson   v,   Qh^aa,   92   Wash, 
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682,  159  P  894;  Baker  v.  Nance  (Tex. 
Civ.),  211  SW  615. 

[a]  If  passion  and  prejudice  induce 
the  verdict  awarding  exemplary  dam- 
ages, a  remittitur  will  not  be  ordered, 
but  the  case  will  be  remanded.  Jolly 
V.  Doolittle,  169  la.  658,  149  NW  890; 
Ehyne  v.  Turley,  37  Okl.  159,  131  P  695. 

[b]  Nominal  dataiages. — Generally  a 
failure  to  assess  merely  nominal  dam- 
ages is  not  a  ground  for  reversal,  but 
it  is  a  reversible  error  where  plain- 
tiff is  substantially  prejudiced,  as 
where  the  judgment  carries  costs.  Wal- 
lace V.  Weaver,  47  Mont.  437,  133  P 
1099. 

[e]  Recovery  of  less  amount  than 
might  have  been  legally  recovered  is 
no  ground  for  reversal  on  behalf  of 
defendant.  Baker  r.  Central  Grocery 
Co.j  15  6a.  App.  377,  83  SE  504. 
480-9  [a]  Loss  of  the  original 
papers  (1)  resulting  in  a  failure  to 
make  up  the  record,  is  cause  for  re- 
versal where  appellee  is  to  blame  for 
the  loss.  Quarles  v.  Hiern,  70  Miss. 
259,  12  S  145.  (2)  But  where  the 
loss  cannot  be  attributed  to  appellee, 
the  court  will  not  reverse  the  case. 
Germaine  v.  Harwell,  104  Miss.  679,  61 
S  659. 

480-10  Cooper  v.  Kelly,  164  NYS 
828. 

480-11  Colorado  Springs,  etc.  E. 
Co.  V.  Allen,  55  Colo.  391,  135  P  790; 
Utah  Foundry  &  Meh.  Co.  v.  Gas  & 
Coke  Co.,  42  Utah  533,  131  P  1173. 
480-12  Moody  v.  S.  (Fla.),  79  S  294; 
Goodbread  v.  Thomas  (Fla.),  74  S  798; 
Liugenfelter  v.  St.  Clair,  179  la.  11, 
161  NW  87;  Getty  v.  Silver  Co.,  221 
N.  Y.  34,  116  NE  381;  Carr  v.  Burke, 
183  App.  Div.  361,  169  NYS  981;  Bush- 
ong  V.  Eealty  Co.,  164  NYS  671;  Harri- 
son V.  Eepetti,  160  NYS  1018;  Silver- 
man V.  Jacobs  Co.,  150  NYS  631;  Bees 
V.  Egan  (Okl.),  166  P  1038;  Eatcliff 
V.  Harkness  (Tex.  Civ.),  195  SW  347; 
Eberhardt  v.  Eandall,  166  Wis.  480,  166 
NW  6. 

480-ia  St.  Joseph  H.  &  F.  Co.  v. 
Brewster  (Mo.  App.),  195  SW  71. 
fa]  Where  new  trial  could  avail  noth- 
ing.—Louisville  &  N.  E.  Co.  V.  Eiely, 
12r  Va.  469,  93  SE  574,  LEA1918A, 
775. 

480-14  Western  U.  Tel.  Co.*  v.  E. 
Co.,  185  Ind.  690,  114  NB  406  (a  judg- 
ment based  on  prior  nullified  proceed- 
ings);   Ericksou    V,    Power    Co.,    134 


Minn.  209,  158  NW  979;  St.  Joseph  H. 
&  F.  Co.  V.  Brewster  (Mo.  App.),  195 
SW  71 ;  Emmerf  v.  Amusement  Co. 
(Mo.  App.),  193  SW  909;  Eoben  v. 
Power  Co.,  91  Vt.  402,  100  A  768. 
[a]  Nominal  damages. — Corning  v. 
Maynard,  179  la.  1065,  162  NW  564; 
Erickson  v.  Power  Co.,  134  Minn.  209, 
158  NW  979;  Mosler  Safe  Co.  v.  Bren- 
ner, 100  Misc.  107,  165  NYS  336;  Bar- 
nard V.  Cohen,  165  Wis.  417,  162  NW 
480. 

481-15  Gray  v.  Cotton,  166  Cal.  130, 
134  P  1145;  Union  Nat.  Bank  v.  Pin- 
ley,  180  Ind.  470,  103  NE  110;  Water- 
loo, C.  F.  &  N.  Ey.  Co.  ;;.  Burrell  (la.). 
169  NW  53;  McCord  v.  Ferguson  (la.), 
167  NW  602;  Sturgeon's  Admr.  v.  Me- 
Corkle,.163  Ky.  8,  173  SW  149;  L.  N. 
Dantzler  Lumb.  Co.  v.  Ey.  Co.  (Miss.), 
SO  S  770;  Camden  v.  Mc Andrews  & 
Forbes  Co.,  85  N.  J.  L.  260,  88  A  1034; 
Kremer  v.  Drug  Co.  (S.  D.),  168  NW 
57;  Wood  v.  Love  (Tex.  Civ.),  190  SW 
235;  Modern  W.  of  A.  v.  Yanowsky 
(Tex.  Civ.),  187  SW  728;  Needham  v. 
Cooney  (Tex.  Civ.),  173  SW  979;  Au- 
warter  v.  Kroll,  79  Wash.  179,  140  P 
326;  Casassa  v.  Seattle,  75  Wash.  367, 
134  P  1080;  Lowther  v.  Oil  Co.,  75  W. 
Va.  171,  83  SE  49;  Menasha  Wooden 
Ware  Co.  v.  Winter,  159  Wis.  437,  150 
NW  526. 

48 1-1  e  San  Lucas  v.  Bornn,  173 
App.  Div.  703,  160  NYS  131;  Davis  v. 
Mimey  (Okl.),  159  P  1112;  Sullivan  v. 
Doyle,  108  Tex.  368,  194  SW  136;  Kan- 
sas City,  M.  &  O.  E.  Co.  v.  Cave  (Tex. 
Civ.),  174  SW  872;  International  &  G. 
N.  E.  Co.  V.  Hammon  (Tex.  Civ.),  173 
SW  613;  Schleicher  v.  Schmedt  (Tex. 
Civ.),  209  SW  185.  But  see  McDon- 
ald V.  Mazon,  23  N.  M.  439,  168  P  1069. 

[a]  If  court  cannot  place  the  liability 
as  between  two  defendants,  appellees, 
the  case  will  be  reversed,  Walters  v. 
E.  E.,  120  Md.  644,  88  A  47;  Keevil 
V.  Ponsford  (Tex.  Civ.),  173  SW  518. 

[b]  A  new  trial  cannot  be  awarded 
as  to  one  defendant  without  awarding 
it  as  to  the  other  defendants.  Flac- 
comio  V.  Eysink,  129  Md.  367,  100  A 
510. 

[c]  Joint  judgment  reversed  as  to  ap- 
pellant cannot  remain  in  force  as 
against  party  not  appealing.  Eowell  v. 
Boss,  89  Conn.  201,  93  A  236. 

I'd  J  Effect  of  reversal  upon  parties 
not  appealing. — Eckert  v.  Stewart 
(Tex.  Civ.),  207  SW  317. 
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481-17  Harris  v.  Tel.  Co.  (Ark.), 
206  SW  52;  Selig  i;.'Botts,  128  Ark. 
167,  193  SW  534;  Snider  v.  Ostrander, 
26  Colo.  App.  468,  145  P  283;  Marston 
v.  McLeod,  135  La.  239,  65  S  228;  Mor- 
stad  V.  Ey.  Co.,  23  N.  M.  663,  170  P 
886;  Decker  v.  Vreeland,  220  N.  Y. 
326,  115  NB  989;  Meisle  v.  E.  Co.,  219 
N.  T.  317,  114  NE  347;  Hadfield  v. 
Colter,  103  Misc.  474,  170  NYS  643; 
Mondschein  v.  Siegelstein,  162  NYS 
641 ;  Hayden  v.  Astoria,  74  Or.  525,  145 
P  1072;  Anderson  v.  Phegley,  74  Or. 
388,  145  P  642  (holding  that  the  su- 
preme court  having  determined  all  the 
questions  presented  by  the  record 
lyould  not  remand  the  case  so  thaf 
one  of  the  parties  could  present  new 
issues) ;  Street  v.  Mach.  Co.  (Tex. 
Civ.),  188  SW  725;  Missouri,  K.  &  T. 
Ey.  Co.  V.  Langford  (Tex.  Civ.),  201 
SW  1087.  See  Hartford  Pire  Ins.  Co. 
V.  Bannister  (Ala.),  79  S  253. 

[a]  A  reversal  of  an  order  granting 
a  new  trial  leaves  the  judgment  stand- 
ing as  if  no  order  granting  a  new  trial 
had  been  made.  Sherwin  v.  Southern 
Pac.  Co.,  168   Cal.   722,  145  P  92. 

[b]  To  substitute  competent  evidence. 
Where  court  admits  incompetent  evi- 
dence and  plaintiff  producing  such  ob- 
tains judgment  the  cause  will  be  re- 
manded to  allow  him  to  substitute 
competent  evidence.  Morgan  v.  Ben. 
Soc,  167  N.  C.  262,  83  SE  479. 

[c]  Questions  finally  disposed  of. — On 
trial  below  after  remand  the  court  can- 
not consider  an  exception  which  has  al- 
ready been  finally  disposed  of;  as  for 
example,  that  no  cause  of  action  isi 
stated.  Commercial  Nat.  Bank  v.  San- 
ders, 136  La.  226,  66  S  854. 

[d]  In  equity  when  the  record  dis- 
closes lack  of  development  of  the  mer- 
its of  vital  issues,  and  there  is  strong 
probability  of  the  existence  of  evi- 
dence decisive  thereof,  the  decree  will 
be  reversed  and  the  cause  remanded 
for  further  proceedings.  Wildell  Lumb. 
Co.  V.  Turk,  75  W.  Va.  26,  83  SE  83; 
La  Belle  Iron  Works  v.  Bank,  74  W. 
Va.  569,  82  SE  614;  Cook  v.  Lumb.  Co., 
74  W.  Va.  503,  82  SE  327. 

[e]  Eeveraal  of  judgment  in  supreme 
court  carries  down  all  auxiliary  pro- 
ceedings. Si^iith  V.  Eice  (la.),  168  NW 
79. 

482-18  Alabama  Consol.  Coal  &  I. 
Co.  V.  Herzberg,  5  Ala.  App.  330,  59  S 
306;  Halver  v,  Co.  (la.)    169  NW  347; 


Louisville  &  N.  E.  Co.  v.  Williams' 
Admr.,  177  Ky.  20,  197  SW  455;  Hair- 
ston  .V.  Montgomery,  102  Miss.  364,  59 

5  793;  Adami  v.  Gercken,  164  App.  Diy, 
472,  150  NYS  8;  Ajax  Grieb  Rubber 
Co.  V.  Marshall,  150  NYS  72;  St.  Louis, 
etc.  E.  Co.  V.  Harrell  (Tex.  Civ.),  194 
SW  971;  United  Brotherhood  v.  Luek 
(Tex.  Civ.),  189  SW  1036;  Houston,  E. 

6  W.  T.  Ey.  Co.  V.  BatclifE  (Tex. 
Civ.),  202  SW  525. 

[a]  Re<flting  facts  found. — Where  the 
final  determination  of  the  cause  in  the 
appellate  court  is  the  result  of  the 
different  findings  of  facts,,  the  statute 
requires  the  judgment  to  recite  the 
facts  found.  Blake  v.  De  Jongha-Hotel 
&  E.  Co.,  260  111.  348,  103  NE  225;. 
Ann.  Cas.  19141),  365. 

[b]  Reversal  final. — Judgment  may  be 
reversed  and  no  new  trial  granted 
where  it  is  obvious  that  no  different 
case  can  be  presented  in  another  trial. 
Juntunen  v.  Quincy  Min.  Co.,  184  Mich. 
341,  151  NW  571. 

[c]  On  reversal  of  judgment  non  ob- 
stante veredicto  for  defendant,  judg- 
ment will  be  rendered  for  plaintiff 
where  no  motion  for  a  new  trial  was 
made  below.  Hanick  v.  Leader,  243  Pa. 
372,  90  A  146.  See  also  Findley  i;, 
Warren,  244  Pa.  64,  90  A  457. 

[d]  Authorizing  amendment  by  plead- 
ing.— The  court  upon  reversal  may 
authorize  plaintiff  to  amend  so  as  to 
include  an  indispensable  party.  Hart- 
ley V.  Langkamp,  243  Pa.  550,  90  A 
402. 

[e]  Decree  reinstating  an  injunction. 
Where  the  decree  of  the  appellate  court 
has  the  effect  of  reinstating  an  injunc- 
tion the  appellee  must  obey  the  injunc- 
tion without  further  service  of  process. 
Caldwell  v.  George,  102  Miss.  773,  59 
S  888. 

[f]  If  facts  agreed  upon,  case  will 
not  be  remanded,  but  appellate  court 
will  render  the  judgment  which  should 
have  been  rendered  by  the  trial  court. 
Green  v.  Prince  (Tex.  Civ.),  201  SW 
200. 

482-19  Graybill  v.  Corlett  (Colo.), 
178  P  653;  Globe  Exp.  Co.  v.  Taylor,  61 
Colo.  430,  158  P  717;  Wyoming  Nat. 
Bank  v.  Shippey,  23  Colo.  App.  225,  130 
P  1021;  Exchange  State  Bank  v.  Taber, 
26  Id?.  723,  145  P  1090;  Golden  «. 
Cervenka,  278  111.  409,  116  NB  273; 
Fisher  v.  Burks,  285  111.  290,  120  NE 
768;    Williams  v-  Bank,   172  Ky.  541, 
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189  SW  883;  Rounds  v.  Basham,  116 
Me.  199,  100  A  936;  Bryant  v.  Rich's 
Grill,  216.  Mass.  344,  103  NE  925,  Ann 
Casl915B,  869;  Perkins  v.  The  Golden 
Girl.  185  Mich.  200,  151  NW  660; 
iSchroeder  f.  Edwards  (Mo.),  205  SW 
47;  Gilsey  v.  Gilsey,  198  Mo.  App.  505, 
201  SW  588;  Echols  v.  Keeburgh  (Okl.), 

161  P  1065;  First  Nat.  Bk.  v.  Beecher 
(Okl.),  161  P  327;  Germantown  Tr.  Co. 
V.  Powell,  260  Pa.  181,  103  A  596; 
Eakie  v.  Co.,  259  Pa.  534,  103  A  302; 
Martin  v.  S.  (Tex.  Or.),  W8  SW  956; 
S.  V.  Ey.  Co.  (Tex.  Civ.),  199  SW  829; 
Gwilliam  v.  Ogden,  49  Utah  555,  164 
P  1022;  Peters  v.  R.  Co.,  165  Wis.  529, 

162  NW  916;  Pietsch  v.  McCarthy,  159 
Wis.  251,  150  NW  482;  Bennett  v. 
Beavers  Reserve  Pun  Fraternity,  159 
Wis.  145,  150  NW  181. 

[a]  Belief  to  respondent. — On  appeal 
for  insufficient  damages,  the  court  if 
it  finds  the  complaint  bad  may  re- 
verse and  direct  the  lower  court  to  sus- 
tain a  demurrer  to  the  co;nplaint.  Man- 
hattan Co.  V.  White,  48  Mont.  565,  140 
P  90. 

[b]  If  verdict  is  against  the  evi- 
dence new  trial  will  be  granted  as  the 
court  has  no  authority  to  enter  a  vei;- 
dict  and  judgment  for  either  party. 
Suorerie  Central  Coloso  De  Porto  Rico 
«.  Fajardo,  248  Fed.  432,  160  CCA 
442. 

482-20  Pairley  v.  S.,  114  Miss.  510, 
75  S  374;  Williams  v.  Surety  Co.,  66 
Or.  151,  127  P  145,  131  P  1021,  132 
P  959,  133  P  1186. 

[aj  Final,  when  opinion  is  handed 
down.  Ahonen  v.  Hryszko,  90  Or.  451, 
175  P  616,  177  P  63. 
482-21  Marvel  v.  Cobb,  219  Mass. 
458,  107  NE  442;  Thompson  v.  Hurson 
(Mich.),  172  NW  544;  Patterson  L.  Co. 
IS.  Lynn,  36  N.  D.  341,  162  NW  702; 
Youmans  v.  Hanna,  35  N.  D.  479,  160 
NW  705,  161  NW  797;  Houghton  v. 
Cook,  91  Vt.  197,  100  A  115. 
[a]  A  judgment  non  obstante  vere- 
dicto cannot  be  rendered  by  a  single 
judge  of  the  appellate  court  after  af- 
firmance, of  the  decision  appealed  from. 
Cobb  V.  Marvel,  219  Mass.  458,  107 
NE  442. 

482-23  Patterson  v-  Stroecker,  245 
Fed.  732,  158  CCA  134;  Guaranty  T. 
Co.  l:  Pump  Co.  (CCA),  242  Fed.  920; 
Millitello  V.  Groc.  Co.  (Ala.),  78  S  960; 
De  Yampert  v.  Duncan,  190  Ala.  57^, 
67  S  287;   Garrow  v.  Toxey,  188   Ala. 


572,  66  S  443;  Louisville  &  N.  E.  Co. 
V.  Dilburn,  178  Ala.  600,  59  S  438; 
Arizona-Parral  Min.  Co.  v.  Forbes,  16 
Ariz.  395,  146  P  504;  McCombs  v. 
Moss,  131  Ark.  509,  199  SW  545;  Dur- 
fee  V.  Dorr,  131  Ark.  369,  199  SW 
376;  Colusa  &  H.  R.  Co.  v.  Glenn,  35 
Cal.  App.  205,  169  P  423;  Viall  v. 
Mfg.  Co.,  92  Conn.  341,  102  A  709; 
Florida  Bast  Coast  E.  Go.  v.  Geiger, 
66  Fla.  582,  64  S  238;  Christopher  v. 
Mungen,  66  Fla.  467,  63  S  923;  Wil- 
liams V.  Phiel,  66  Fla.  192,  63  S  658; 
Ross  V.  Savage,  66  Fla.  106,  63  S  148; 
Mass  V.  Mass  (Ga.),  93  SE  875;  Avery 
&  Co.  V.  Bank,  20  Ga.  App.  717,  93 
SB  229;  Rome  Scale  &  Mfg.  Co.  v. 
Harvey,  15  Ga.  App.  381,  83  SE  434; 
Society  of  Methodists  v.  Banking  Co. 
(Ga.),  99  SE  610;  Dorminey  v.  Mathis 
(Ga.),  96  SE  340;  Copeland  v.  Jor- 
dan, 147  Ga.  601,  95  SE  13;  Western 
&  A.  R.  Co.  V.  Smith,  21  Ga.  App. 
538,  94  SE  835;  Central  of  Ga.  E.  Co. 
J/.  'Syms,  21  Ga.  App.  94,  94  SE  78; 
Mariner  v.  Gilchrist,  280  111.  544,  117 
NE  695;  Meldahl  v.  West,  280  111. 
421,  117  NE  593;  Oak  Park  v.  Swigart, 
266  111.  60,  107  NE  158;  P.  v.  Moore, 
265  111.  444,  r07  NE  121;  Chicago  & 
B.  R.  Co.  V.  Dinius,  180  Ind.  596,  103 
NE  652;  Equitable  Life  Assur.  Soc.  v. 
Stough,  58  Ind.  App.  703,  106  NE  722; 
Harmon  v.  Pohle,  55  Ind.  App.  439, 
103  NE  1087;  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  V.  Blind,  186  Ind.  628,  117 
NE  641;  George  E.  Pew  Co.  v.  Kar- 
ley,  168  la.  170,  150  NW  12;  Laval- 
leur  V.  Hahn,  167  la.  269,  149  NW 
257;  Blizzard  Bros.  v.  Canning  Co. 
(la.),  148  NW  9/3;  Cincinnati,  N.  O. 
&  T.  P.  R.  Co.  V.  Padgett,  163  Ky. 
284,  173  SW  780;  Bates  v.  Coke  Co., 
162  Ky.  459,  172  SW  918;  Kentucky 
Union  Co.  v.  Lovely,  179  Ky.  459,  200 
SW  950;  Consolidation  Coal  Co.  v. 
Moore,  179  Ky.  293,  200  SW  458;  La. 
Nav.  Co.  V.  Oyster  Commission,  143 
La.  664,  79  S  213;  Levesque  v.  Du- 
mont,  117  Me.  262,  103  A  737;  Wilmer 
V.  Plaeide,  123  Md.  532,  91  A  561; 
Taylor  v.  Pierce,  220  Mass.  254,  107 
NE  947;  Rouse  v.  Blair,  198  Mich.  176, 
164  NW  415;  Wenzel  v.  Kieruj,  184 
Mich.  284,  151  NW  641;  Knapp  v. 
Foley,  1*0  Minn.  423,  168  NW  183; 
Jensen  f.  Fischer,  138  Minn.  483,  165 
NW  1055;  Illinois  Cent.  R.  Co.  v.  Jor- 
dan, 108  Miss.  140,  66  S  406;  Moran 
V.  Catlett,  102  Neb.  21,  165  NW  946; 
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Bstelle  V.  Pub.  Co.,  101  Neb.  610,  164 
NW  558;  Morrison  v.  Noono,  78  N.  H. 
549,  103  A  309j  Whittemore  v.  Boston 
&  M.  E.  E.,  77  N.  H.  593,  90  A  601; 
MoBee  v.  O'Connell,  19  N.  M.  565,  145 
P  123;  In  re  Heinsheimer,  164  App. 
Div.  265,  149  NYS  631;  Century  H. 
Co.  V.  Brewing  Co.,  167  NYS  52; 
Eiehards  v.  Schwab,  101  Misc.  128,  167 
NYS  535;  Rosenbaum  v.  National  Ace. 
Soc,  167  NYS  325;  Oklahoma  C.  L. 
&  Dev.  Co.  V.  Hare  (Okl.),  168  P  407; 
St.  Louis  &  S.  P.  E.  Co.  V.  Hardy,  45 
Okl.  423,  146  P  38;  Vulcanite  Paving 
Co.  V.  Philadelphia,  244  Pa.  80,  90  A 
456;  Steele  v.  E.  Co.,  109  S.  C.  104, 
95  SE  180;  KnoxvUle  «.  Connors,  139 
Tenn.  45,  2t)l  SW  133;  Pennsylvania 
E.  Co.  V.  Jenkins  (Va.),  96  SE  170; 
Steinman  v.  Coal  Corp.,  121  Va.  611, 
93  SE  684;  McDonald  v.  Cameron,  98 
Wash.  673,  168  P  462;  Silvain  v.  Ben- 
son, 83  Wash.  271,  145  P  175;  S.  v. 
Light  Co.,  166  Wis.  163,  164  NW  844; 
Van  Dinter  v.  Worden-AIlen  Co.,  158 
Wis.  579,  149  NW  583.  See  McGeever 
V.  Brewing  Co.  (Ala.),  78  S  66. 

[a]  The  "law  of  the  case"  is  more 
binding  upon  the  courts  than  the  law 
of  precedent.  Johnson  v.  Maeh.  Co., 
104  Miss.  217,  61  S  178,  62  S  4. 

[b]  Construction  of  complaint. — The 
construction  given  to  the  complaint  on 
a  former  trial  will  be  considered  the 
law  of  the  case.  Chicago  &  E.  E.  Co. 
V.  Dinius,  180  Ind.   596,   103  NE   652. 

[c]  Bight  arising  under  federal  laws. 
The  law  of  the  case  has  no  application 
where  the  right  claimed  by  appellant 
is  one  which  arises  under  the  consti- 
tution and  laws  of  the  United  States, 
for  with  reference  to  all  such  ques- 
tions the  supreme  court  of  the  state 
is  not  one  of  final  jurisdiction.  Louis- 
ville &  N.  E.  Co.  V.  S.,  107  Miss.  597, 
65  S  881. 

[d]  Error  waived  on  first  appeal  will 
be  considered  waived  on  second  appeal. 
Cleveland,  etc.  E.  Co.  v.  Starks  58  Ind. 
App.  341,  106  NE  646. 

[e]  Though  prior  opinion  was  not 
unanimous  it  becomes  the  law  of  the 
case.  State  Nat.  Bank  v.  Wernicke 
(Mich.),  167  NW  980.  ■ 

ff]  A  decision  reversing  a  judgment 
on  appeal  for  insufficiency  of  evidence 
beoomesthe  law  of  the  case  and  on  a 
second  trial  on  same  evidence  verdict 
must  be  directed  but  if  new  evidence 


is  introduced  it  must  go  to'  the  jury, 
Bruce  v.  Galvin  (la.),  166  NW  787. 
482-24  Avery  &  Co.  v.  Bank,  20  Ga. 
App.  717,  93  SE  229;  Oak  Park  v, 
Swigart,  266  111.  60,  107  NE  158;  Sleep- 
er V.  Killion,  182  la.  245^  164  NW  241; 
New  Bell  Jellico  Coal  Co.  n.  Sowders 
162  Ky.  443,  172  SW  914;  Carter  Coal 
Co.  V.  Dozier,  179  Ky.  457,  200  SW 
917;  Bacon  v.  George,  216  Mass.  519, 
104  NE  382;  Eouse  v.  Blair  (Mich.), 
164  NW  415;  Lundquist  v.  Peterson, 
138  Minn.  484,  165  NW  138;  Brewer 
V.  Browning,  115  Miss.  358,  76  S  519; 
Moran  v.  Catlett,  102  Neb.  21,  165  NW 
946;  Fruth  v.  Bolt,  39  S.  D.  371,  164 
NW  270;  Pennsylvania  E.  Co.  «.  Jen- 
kins (Va.),  96  SE  170. 
482-25  Yoes  v.  Bank,  132  Ark.  617, 
201  SW  826;  Tibbetts  v.  TerriU,  26 
Colo.  App.  64,  140  P  936;  Evansville 
&  Bowling  Green  P.  Co.  v.  Logan,  180 
Ky.  216,  202  SW  492;  Levesque  v.  Du- 
mont,  117  Me.  262,  103  A  737;  Thomp- 
son V.  Pinnell  (Mo.),  199  SW  1011; 
Weidmann  Silk  D.  Co.  v.  Water  Co., 
88  N.  J.  Eq.  397,  102  A  858,  1056; 
McBee  v.  O'Connell,  19  N.  M.  565,  145 
P  123;  Perrault  v.  Department  Store 
Co.,  83  Wash.  578,  145  P  438.  See 
Gilcrest  &  Co.  v.  Des  Moines  (la.), 
151  NW  488. 

[a]  Question  of  negligence.— Ferebee 
V.  E.  Co.,  167  N.  C.  290,  83  SB  360. 
483-26  Julian  v.  Woolbert  (Ala.), 
81  S  32;  Millitello  v.  Groe.  Co.  (Ala.), 
78  S  960;  Eetherford  v.  Knights  (la.), 
168  NW  ,89;  Boeck  v.  Woodmen  (la.), 
166  NW  1048;  Bruce  v.  Galvin 
(la.),  166  NW  787;  Stewart  Dry  Goods 
Co.  V.  Boone,  180  Ky.  199,  202  SW 
489;  Mahan  Jellico  Coal  Co.  v.  Bird, 
179  Ky.  767,  201  SW  306;  New  Bell 
Jellico  Coal  Co.  v.  Sowders,  162  Ky. 
443,  172  SW  914;  Thornhill  v.  Wear, 
131  La.  739,  60  S  228;  Levesque  v. 
Dumont,  117  Me.  262,  103  A  737;  State 
Nat.  Bank  v.  Wernicke  (Mich.),  167 
NW  980;  Martin  v.  Collingwood,  2fl0 
Mich.  549,  167  NW  13;  Eouse  v.  Blair, 
198  Mich.  176,  164  NW  415;  Shaugh- 
nessy  v.  Shaughnessy  (Minn.),  167  NW 
1046;  Steele  1-.  R.  Co.,  109  S.  C.  104, 
95  SE  180;  Olson  v.  Carlson,  83  Wash. 
415,  145  P  237,  LEA1915P,  13., 
[a]  Admissibility  of  eridence.— Ger- 
man-American Fire  Ins.  Co.  v.  Messen- 
ger, 25  Colo.  App.  153,  136  P  478; 
Utah  Assn.  v.  Furniture  Co.,  43  Utah 
523,  136  P  572. 
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483-27  Hawthorne  v.  Delano  (la.), 
167   NW    196;    Bruce  ^v.   Galvin    (la.), 

166  NW  787;  Louisville  &  N.  E.  Co. 
v.  Mink,  179  Ky.  625,  201  SW  16; 
Louisville  &  '  N.  R.  Co. '  v.  Stewart 's 
Admx.,  163  Ky.  823,  174  SW  744; 
Martin  v.   CoUingwood,  200  Mich.  549, 

167  NW  13;  Clinton  Film  Service  Co. 
v.  Conan,  140  Minn.  94,  167  NW  289; 
Holm  V.  E.  Co.,  139  Minn.  258,  166 
NW  224;  Armstrong  v.  E.  Co.  (Mo. 
App.),  203  SW  246;  Anderson  v.  E. 
Co.,  102  Neb.  497,  167  NW  559;  Le 
Barron  v.  E.  Co.,  91  N.  J.  L.  269,  102 
A  629;  Carter  v.  Ey.,  122  Va.  458,  95 
SE  464. 

[aj  Proceedings  at  the  first  trial  are 
not  before  the  court  for  review  on  ap- 
peal from  judgment  rendered  on  second 
trial.  Holm  v.  E.  Co.,  139  Minn.  258, 
166  NW  224. 
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488-1  Childers  v.  Lahann,  18  N.  M. 
487,  138  P  202.  See  Washington  Coun- 
ty Land  &  D.  Co.  j;.  Bank,  26  Ida.  717, 
146  P   116. 

491-18  Childers  v.  Lahann,  18  N.  M. 
487,  138  P  202. 

491-21  Stephens  v.  Singling,  102  S. 
C.  333,  86  SE  683.  See  •  Woodhouse 
V.  Nelson  Cattle  Co.,  91  Kan.  823,  139 
P  356. 

[a]  Asking  relief  which  can  only  be 
granted  on  hypothesis  that  court  has 
Jurisdiction  is  a  voluntary  appearance. 
In  re  Walden's  Est.,  168  Cal.  759,  145 
P  100. 

[b]  The  term  "appearance"  signifies 
the  act  by  which  a  person  against 
whom  suit  has  been  brought  submits 
himself  to  the  jurisdiction  of  the  court. 
Rogers  v.  Min.  Co.,  28  S.  D.  72,  132 
NW  792,  AnnCasl914A,  1184. 
491-22  Thomson  Mach.  Co.  v.  Brown 
(N.  J.),  108  A  116. 

491-23  Taylor  v.  Bank  (Okl.),  186 
P  232. 

491-24  Lively  v.  Picton,  134  CCA 
189,  218  Fed.  401;  Order  of  U.  C.  T. 
V.  Bell,  184  Fed.  298,  106  CCA  440; 
Clark  V.  Forbes,  34  Cal.  App.  524,  168 
P  155;  Order  of  U.  C.  T.  v.  Bell,  62 
Fla.  565,  56  S  910;  Mills  v.  Walker, 
18  Haw.  243;  Brumleve  v.  Cronan,  176 
Ky.  818,  197  SW  498;  Valley  Abstract 
Co.  V.  Page,  42  Okl.  365,  141  P  416; 
National  Surety  Co.  v.  College,  38  Okl. 
429,  132  P  652;  Crawford  v.  School 
Board,  68  Or.  388,  137  P  217,  50  LEA 


(NS)  147;  Eogers  v.  Min.  Co.,  28  S.  D. 
72,  132  NW  792,  AnnCa8l914A,  1184; 
McMillan  v.  Forsythe,  47  Utah  671,  154 
P  959;  Page  v.  Bank,  38  Utah  440,  112 
P  816.    ' 

[a]  Demurrer  bad. — Where  demurrer 
was  to  the  jurisdiction  of  the  court  as 
Well  as  that  no  cause  of  action  was 
stated,  while  insuflScient  as  a  demurrer 
was  good  as  an  appearance.  Moore  v. 
De  Groote,  158  App.  Div.  828,  143  NYS 
873. 

492-25  [a]  A  plea  to  jurisdiction 
constitutes  appearance.  Banco  Minero 
V.  Eoss  (Tex.),  172  SW  711. 

[b]  A  plea  to  jurisdiction  not  waiver 
of  defects.  Fleming  v.  Sibley,  144  Ga. 
35,  85  SE  999;.  Able  v.  Hall,  101  S.  C. 
24,  85  SE  165. 

492-26  Clark-Herring-Campbell  Co. 
V.  Claflin  Co.,  134  CCA  229.  218  Fed. 
429;  Sheldon  v.  Landwehr,  159  Cal.  778, 
116  P  44;  Sleph  v.  Grossman,  192  111. 
App.  67;  Wetmore  State  Bank  v.  Cour- 
ter,  97  Kan.  178,  155  P  27;  Baxter  v. 
Bryant,  87  Misc.  180,  149  NYS  527; 
Board  of  Comrs.  v.  Scales,  171  N.  C. 
523,  88  SE  868;  Harris  v.  Bennett,  160 
N.  C.  339,  76  SE  217;  Eogers  v. 
Penobscot  Min.  Co.,  28  S.  D.  72, 132  NW 
792,  AnnCasl914A,  1184;  Houston  &  T. 
C.  E.  Co.  V.  Walker,  107  Tex.  241,  173 
SW  208,  177  SW  954;  Santa  Fe,  etc. 
Trust  Co.  V.  Cumley,  62  Tex.  Civ.  306, 
132  SW  889;  Beaumont,  8.  L.  &  W.  Ey. 
Co.  V.  Daniel  (Tex.  Civ.),  186  SW 
383. 

493-27  Wolf  V.  Timmons,  192  111. 
App.  121;  Wetmore  State  Bank  v.  Cour- 
ter,  97  Kan.  178,  155  P  27;  Wood- 
house  V.  Cattle  Co.,  91  Kan.  823,  139 
P  356;  Gray  v.  Graziani,  165  Ky.  771, 
178  SW  1070.  See  Murphy  v.  Safe 
Co.,  184  Fed.  495. 

[a]  Motion  for  security  for  costs. 
St.  Louis  &  S.  F.  E.  Co.  v.  Hale  (Tex.), 
206  SW  75. 

[b]  Motion  for  continuance. — Eepub- 
lic  O.  &  G.  Co.  V.  Owen  (Tex.  Civ.), 
210  SW  319. 

493-28  [a]  Quashing  summons. 
"Where  a  summons  or  citation  or  the 
service  thereof  is  quashed  on  motion  of 
a  defendant,  he  gains  a  continuance 
of  the  cause,  but  nothing  else,  since, 
as  provided  by  Code  1906,  §3946,  his 
appearance  for  the  purpose  of  the  mo- 
tion gives  the  c'ourt  jurisdiction  of  his 
person  for  all  purposes  of  the  case." 
Standard  Oil  Co.  v.  S.,  107  Miss.  377, 
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65  S  468;  Illinois  Cent.  E.  Co.  v.  Swan- 
son,  92  Miss.  485)  46  S  83. 
493-29  Case  v.  Timber  Co.,  210 
Fed.  565;  Bush  v.  Black,  193  Mo.  App. 
704,  187  SW  153;  Sit  You  Gune  v. 
Hurd,  61  Or.  182,  120  P  737,  1135. 
See  Welch  v.  Ladd,  29  Okl.  93,  116 
P  573;  Lookabaugh  v.  Epperson,  28 
Okl.  472,  114  P  738.  Comp.  Spears 
V.  E.  Co.,  190  111.  App.  616. 

[a]  Motion  to  Tacate  order  for  ali- 
mony and  dismiss.  Jones  v.  Jones,  59 
Or.  308,  117  P  414. 

[b]  Questioning  sufficiency  of  service 
whether  by  plea  or  motion  constitutes 
an  appearance.  St.  Louis  E.  Co.  v. 
Blocker  (Tex.  Civ.),  138  SW  156. 
495-30  Wetmore  State  Bank  v. 
Courter,  97  Kan.  178,  155  P  27;  Stand- 
ard Oil  Co.  V.  S.,  107  Miss.  377,  65  S 
468. 

[a]  Stipulation  for  settlement  is  not 
an  appearance.  Washington  County 
Land  &  D.  Co.  v.  Bank,  26  Ida.  717, 
146  P  116. 

[b]  Stipulation  for  amended  pleading. 
Stipulation  by  defendants  permitting 
plaintiff  to  amend  complaint.  Eobert- 
son,  etc.  Co.  v.  Thomas,  60  Wash.  514, 
111  P  795. 

496-37  Williston  v.  Eaymond,  213 
Ped.  527;  Altpeter  v.  Postal  Tel.  Cable 
Co.,  26  Cal.  App.  705,  148  P  241; 
Meyers  v.  American  Locomotive  Co., 
201  N.  Y.  163,  94  NE  605,  aff.,  124 
NYS  1122;  Baker- J.  Hdw.  Co.  v.  Culp, 
105  S.  C.  418,  90  SE  26;  King  v. 
Oliphant  (Tex.  Civ.),  137  SW  1167; 
Santa  Fe,  etc.  Trust  Co.  v.  Cumley, 
62  Tex.  Civ.  306,  132  SW  889;  Page 
V.  Com.  Nat.  Bank,  38  Utah  440,  112 
P  816. 

497-39  See  Nat.  Coal  Co.  v.  Cin- 
cinnati Gas,  etc.  Co.,  168  Mich.  195, 
131  NW  580. 

498-47  Houston,  etc.  E.  Co.  v.  Walk- 
er (Tex.  Civ.),  167  SW  199.  See  Cran- 
dall  V.  Kraetzer,  155  111.  App.  496. 
498-49  Cahill-SwiJEt  Mfg.  Co.  v. 
Hayes,  97  Kan.  740,  156  P  735;  Spitz- 
hak  V.  Eegenik,  122  Minn.  352,  142 
NW  709;  Spores  v.  Maude,  81  Or.  11, 
158  P  169;  Shepherd  v.  Starbuck,  118 
Va.  682,  88  SE  59. 

499-50  Hanzes  v.  Flavio  (Mass.), 
125  NE  612;  Laura  v.  Puncerelli,  91 
N.  J.  L.  38,  102  A  433. 
[a]  After  motion  for  continuance  has 
been  overruled,  the  attorney  waives 
bis  special  appearance  by  participating 


in  the  trial.  Sheldon  v.  Landwehr,  159 
Cal.  778,  116  P  44. 

499-51  First  Nat.  Bank  v.  GriflSth, 
192  Mo.  App.  443,  182  SW  805; 
Stephens  v.  Eingling,  102  S.  C.  333,  86 
SE  683. 

[a]  An  appearance  in  attachment  pro- 
ceedings is  not  an  appearance  to  mer- 
its. Cheshire  Nat.  Bank  v.  Jaynes,  224 
Mass.  14,  112  NE  500. 

499-52'  See  Hill  v.  Atanasio,  127 
NYS  344. 

499-53  [a]  A  motion  to  dissolve  a 
temporary  injunction  is  not  such  an 
appearance  as  will  prevent  a  default 
being  taken.  Donlan  t.  Mill.  Co.,  42 
Mont.  257,  112  P  445. 

[b]  Petitioner  for  writ  of  assistance 
in  tax  proceeding. — A  gran,tee  of  tax 
sale  purchaser,  appearing  in  tax  pro- 
ceeding by  petition  for  writ  of  as- 
sistance, becomes  a  party  in  an  action 
to  have  the  sale  set  aside.  Young  v. 
Blanchard,  165  Mich.  340,  130  NW  694. 

[c]  Resisting  the  granting  of  a  tem- 
porary injunction,  a  general  appear- 
ance. Arment  v.  Dodge  City,  97  Kan. 
94,  154  P  219. 

499-54  Beal-Doyle,  etc.  Co.  v.  Bldg. 
Co.,  109  Ark.  77,  158  SW  955;  Ben- 
jamin V.  Birmingham,  50  Ark.  433,  8 
SW  183;  Job  Iron  &  Steel  Co.  v. 
Clark,  150  Ky.  246,  150  SW  367;  Cum- 
berland G.  Co.  V.  Mfg.  Co.,  184  Ky. 
70,  211  SW  409;  Shannon  v.  Zimmer- 
man, 162  Mo.  App.  686,.  145  SW  496; 
Haney  v.  De  Long,  58  Okl.  176,  159 
P  468;  Deming  Inv.  Co.  v.  Love,  31 
Okl.  146.  120  P  635;  Griffin  Co.  v.  How- 
ell, 38  Utah  357,  113  P  326. 

[a]  Appeal  from  justice  of  peace,  etc. 
Kennedy  v.  Pulliam  (Okl.),  158  P  1140. 

[b]  A  writ  of  error  taken  by  a  party 
operates  as  a  general  appearance  as 
to  him.  Henry  v.  Spitler,  67  Fla.  146, 
64  S  745;  Busard  v.  Houston,  65  Fla. 
479,  62  S  483. 

500-57  Able  v.  Hall,  101  S.  C.  24, 
85  SB  165. 

500-58  See  Harris  v.  Weed,  89  Conn. 
214,  93  A  232. 

[a]  In  divorce  action,  admission  of 
service  and  filing  answer  does  not  give 
jurisdiction  over  non-resident.  Henry  v. 
Henry,  81  N.  J.  Eq.  512,  86  A  1102, 
aflf.  79  N.  J.  Eq.  493,  82  A  47. 
500-60  First  Nat.  Bank  v.  Johnson, 
130  La.  288,  57  S  930;  Leusch  v. 
Nickel,  16  N.  M.  28,  113  P  595;  Mitch- 
ell V.  Lumb.   Co.,   169  N.  C.   397,  86 
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SB  343;  Ferguson  v.  McKee,  33  Okl. 
332,  125  P  458;  Turner  &  Co.  v.  Dod- 
son,  32  Okl.  566,  121  P  1087;  Mc- 
Cord  Mercantile  Co.  ii.  Dodson,  32  Okl. 
561,  121  P  1085;  Stephens  c.  Eingling, 
102  S.  C.  333,  86  SE  683.  Comp.  En- 
gels  Exp.  Co.  V.  Ferguson,  79  Mise. 
40,  138  NTS  1086. 

[a]  G-iving  a  forthcoming  'bond  in 
trover  suit  constitutes  an  appearance. 
Hall  V.  Eoehr,  10  Ga.  App.  379,  73  SE 
550. 

[b]  Filing  replevy  bond  in  attach- 
ment is  not  appearance.  American 
Surety  Co.  v.  Co.,  107  Tex.  413,  180 
SW  101,  LEA1916F,  583. 

[e]  Furhishing  hond  to  dissolve  gar- 
nishment is  an  appearance.  Carpenter 
V.  MUler,  2  Ala.  App.  373,  56  S  845. 
See  also  supra,  p.  499,  n.  51. 
501-63  [a]  By  asking  leave  to  an- 
swer.—Dell  School  V.  Peirce,  163  N.  C. 
424,  79  SE  687. 

[b]  Filing  cross-petition  is  an  appear- 
ance. Eakow  V.  Tate,  93  Neb.  198,  140 
NW  162. 

[c]  Giving  notice  of  appeal  from  jus- 
tice court  is  not  a  general  appearance 
when  io  notice  of  appeal  is  required, 
and  defendant  did  not  appeal.  Haney 
V.  De  Long,  58  Okl.  176,  159  P  468. 

[d]  Arguing  law  on  merits  at  request 
of  trial  judge,  is  not  a  general  appear- 
ance where  seasonable  plea  to  jurisdic- 
tion has  been  filed.  Eeynolds  v.  Ey. 
Co.,  224  Mass.  379,  113  NE  413. 

[e]  Letters  between  counsel  relative 
to  continuing  the  case  do  not  consti- 
tute an  appearance.  Childers  v.  Lahann, 
18  N.  M.  487,  138  P  202. 

502-64  [a]  Motion  to  strike  a  lis 
vendens  filed  in  cross-bill  is  a  general 
appearance  to  cross-bill.  King  v.  Bar- 
nard, 66  Fla.  252,  63  S  429. 
502-66  Everett  Ey.  Light  &  P.  Co. 
V.  U.  S.,  236  Fed.  806;  Gillespie  v. 
Farkas,  19  Ga.  App.  158,  91  SE  244; 
Garber  v.  Hirsh,  225  Mass.  422,  114 
NE  670;  City  Nat.  Bank  v.  Sparks,  50 
Okl.  648,  151  P  225;  Matson  v.  Kenne- 
cott  Mines  Co.,  101  "Wash.  12,  171  P 
1040. 

[a]  An  appearance  to  challenge  juris- 
diction of  person  is  special;  an  appear- 
ance for  any  other  purpose  is  general. 
P.  V.  ■Cem.  Asn.,  266  HI.  32,  107  NE 
143;  P.  V.  Smythe,  232  111.  242,  83  NE 
821;  Hanson  v.  Hanson-,  86  Kan.  622, 
122  P  }00-  Abercrombie  v.  Abercrom- 
bie,   64   Kan.   29^  6J   P   539;    Haynes 


V.  Bank,  30  Okl.  614,  121  P  182;  Sit 
You  Gune  v.  Kurd,  61  Or.  182,  120 
P  737,  1135. 

502-67  Whiteside  v.  Drage,  ^56  Ind. 
App.  679,  106  NE  382;  Bishop  v. 
Fischer,  94  Kan.  105,  145  P  890; 
Haynes  v.  Bank,  30  Okl.  614,  121  P 
182;  Lebow  v.  Eope  Co.,  81  W.  Va.  21, 
93  SE  939. 

[a]  "Any  plea  or  proceeding  which 
raises  jurisdictional  questions  only,  is 
a  special  appearance,  and  the  mere 
fact  of  filing  the  same  does  not  give 
the  court  jurisdiction  over  the  person 
of  the  defendant."  But  "when  the 
pleader  urges  jurisdictional  and  non- 
jurisdictioual  grounds  as  a  basis  of  re- 
lief, he  enters  a  general  appearance." 
City  Nat.  Bank  v.  Sparks,  50  Okl.  648, 
151  P  225.  See  also  Hill  v.  fersinger 
(Okl.),  157  P  744. 

[b]  Invoking  exercise  of  court's  juris- 
diction is  a  general  appearance.  In  re 
Blackfeather's  Est.,  54  Okl.  1,  153  P 
839. 

[c]  The  test  is  the  relief  asked.  Sogers 
V.  Min.  Co.,  28  S.  D.  72,  132  NW  792, 
AnnCasl914A,  1184;  Eeedy  v.  Howard, 
11  S.  D.  160,  76  NW  304. 

504-68  Bush  v.  Block,  193  Mo.  App. 
704,  187  SW  153;  Legan  v.  Smith,  98 
Neb.  7,  151  NW  955;  S.  v.  White,  164 
N.  C.  408,  79  SE  297;  St.  Louis  Cord- 
age Mills  V.  Supply  Co.,  54  Okl.  757, 
154  P  646;  City  Nat.  Bk.  v.  Sparks, 
50  Okl.  648,  151  P  225;  Eogers  v.  Min. 
Co.,  28  S.  D.  72,  132  NW  792,  AnnCas 
1914A,  1184;  S.  v.  Superior  Ct.,  88 
Wash.  612,  153  P  315.  ) 

504-69  Header  v.  Manlove,  97  Kan. 
706,  156  P  731;  Lillie  v.  Modern  Wood- 
men, 89  Neb.  1,  130  NW  1004;  Al- 
brecht  v.  Zimmerly,  23  N.  D.  337,  136 
NW  240;  Pratt  v.  Pratt,  41  Okl.  577, 
139  P  261;  Ogden,  L.  &  I.  E.  Co.  v. 
Jones  (Utah),  168  P  548. 
505-70  Brumleve  v.  Cronan,  176  Ky. 
818,  197  SW  498. 

505-71  Whitesides  v.  Drage,  56  Ind. 
App.  679,  106  NE  382;  Bishop  v. 
Fischer,  94  Kan.  105,  145  P  890;  Brum- 
leve V.  Cronan  (Ky.),  197  SW  498; 
S.  V.  Huller,  23  N.  H.  306,  168  P  528; 
Muslusky  V.  Coal  Co.,  225  N.  Y.  584, 
122  NE  461;  Haney  v.  De  Long,  58 
Okl.  176,  169  P  468;  Eogers  v.  Min. 
Co.,  28  S.  D.  72,  132  NW  792,  AnnCas 
1914A,  1184. 

505-73  Seacoast  Lumb.  Co.  v.  Camp 
Lumb.  Co.,  63  Fla.  604,  59  S  13;  Flem- 
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ing  V.  Sibley,  144  Ga.  35,  85  SE  999; 
Brumleve  v.  Cronan,  176  Ky.  818,  197 
SW  498;  Muslusky  v.  Coal  Co.,  159 
NYS  571;  Able  v.  Hall,  101  S.  C.  24, 
85  SE  165;  Shepherd  v.  Starbuek,  118 
Va.  682,  88  SE  59. 

505-74  Montgomery  v.  Co.  (Okl.), 
152  P  398;  City  Nat.  Bank  v.  Sparks 
(Okl.),  151  P  225;  Drennan  v.  Warbur- 
ton,  33  Okl.  561,  122  P  179. 

[a]  A  special  appearance  must  be  an- 
nounced at  the  time  it  is  made.  Mols- 
berry  ,..  Briggs   (la.),  156  NW  999. 

[b]  Designation  not  controlling. — An 
appearance  will  not  necessarily  be  con- 
sidered special  simply  because  it  is  bo 
designated.  Del  School  v.  Peirce,  163 
N.  C.  424,  79  SE  687;  Grant  v.  Grant, 
159  N.  C.  528,  76  SE  734. 

506-75  Roberts  v.  Superior  Ct.,  30 
Cal.  App.  714,  159  P  465;  Bedford  v. 
Board,  162  la.  588,  144  NW  301;  Sea- 
grave  V.  Erickson,  11  Cush.  (Mass.) 
89;  S.  V.  Grimm,  239  Mo.  135,  143  SW 
483;  Danser  v.  Mallonee  (W.  -Va.),  86 
SE  895.  Contra,  Fleming  v.  Sibley, 
1,44  Ga.  35,  85  SE  999.  Compare  Wolf 
V.  Timmons,  192  II].  App.  121. 

[a]  Including  prayer  to  dissolve  an 
injuuction,  in  a  motion'  to  dismiss  for 
want  of  jurisdiction  of  the  person,  does 
not  constitute  a  general  appearance. 
Fleming  v.  Sibley,  144  6a.  35,  85  SE 
999. 

508-83  [a]  Motion  to  cLuash  citation 
not  a  general  appearance.  S.  v.  Superior 
Ct.,  88  Wash.  612,  153  P  315. 

[b]  Demurrer. — Invoking  jurisdiction 
of  court  on  merits  of  case  by  demur- 
rer is  a  general  appearance.  Order  of 
IT.  ,C.  T.  V.  Bell,  62  Fla.  565,  66  S 
910;  Valley  Abstract  Co.  v.  Page,  42 
Okl.  365,  141  P  416;  Page  v.  Bank, 
38  Utah  440,  112  P  816. 

[c]  Withdrawing  answer  to  merits  and 
filing  demurrer  does  not  change  ap- 
pearance into  a  special  one.  Wooten 
V.  Cunningham,  171  N.  C.  123,  88 
SE  1. 

[d]  Filing  an  answer,  which  raises  an 
issue,  constitutes  a  general  appearance 
even  though  the  answer  recites  that  the 
appearance  is  merely  for  the  purpose 
of  questioning  the  jurisdiction.  Mc- 
Clure  Newspaper  Syn.  v.  Printing  Co., 
164   App.   Div.   108,   149    NYS   443. 

[e]  Though  vacation  of  order  of 
court,  made  after  return  of  process,  is 
also  sought,  this  does  not  render  a  spe- 
cial  appearance   and   a   motion   to   va- 


cate service  of  process,  a  general  ap- 
pearance. Mitchell  Min.  Co.  v.  Emig, 
35  App.  Cas.  (DC)  527. 
[f  ]  Adjoummeut. — Special  appearance, 
is  not  made  general  by  adjournment 
at  defendant's  request.  Longcor  v. 
Atlantic,  etc.  Co.,  122  Minn.  245,  142 
NW  410. 

[g]  Plea  or  answer,  etc. — Hassell  & 
Co.  V.  Daniels  Eoanoke  Eiver,  etc.  Co.,. 
168  N.  C.  296,  84  SE  363;  Steenstrup 
V.  Foundry  Co.,  66  Wash.  101,  119  P. 
16,  AnnCasl913C,  427. 
[h]  Obtaining  time,  etc. — Murphy  v. 
Safe  Co.,  184  Fed.  495. 
fi]  A  demand  for  copy  of  complaint, 
if  an  appearance,  would  be  a  special 
appearance  and  not  general,  under  New 
York  practice.  Hoyt  v.  Cement  Co., 
185  Fed.  889. 

[j]  Motion  to  vacate  order  for  ali- 
mony and  dismiss  constitutes  general 
appearance.  Jones  v.  Jones,  59  Or. 
308,   117  P  414. 

[k]  Change  of  venue. — A  motion  to 
remove  action  to  another  county  is 
general  appearance  though  denominated 
special.  Princeton  Coal  Co.  v.  Gilchrist, 
51  Ind.  App.  216,  99  NE  426;  Rogera 
V.  Davis,  194  Mo.  App.  378,  184  SW 
151;  Sunderland  v.  Hackney  Mfg.  Co., 
192  Mo.  App.  287,  181  SW  1192; 
Grant  V.  Grant,  159  N.  C.  528,  75  SE 
734;  Jones  v.  Jones,  59  Or.  308,  117 
P  414. 

[1]  Asking  leave  to  answer. — Where  a 
defendant  in  default  asks  leave  to  an- 
swer he  makes  a  general  appearance. 
Currie  j;.  Min.  &  Mill.  Co.,  157  N.  C. 
209,  72  SE  980;  Fitzgerald  v.  Thresh- 
ing Mach.  Co.,  94  S.  C.  54,  77  SE  739. 
[mj  For  continuance,  etc. — Rogers  v. 
Davis,  194  Mo.  App.  378,  184  SW  151; 
Fanton  v.  Byrum,  26  S.  D.  366,  128 
NW  325,  34  LRA  (NS)  501  < 
[n]  Consent  to  continuance. — Eldon 
Ice  Co.  V.  Van  Hooser,  163  Mo.  App. 
591,   147   SW  161. 

[oj  Vacating  default. — An  appearance 
is  general  when  it  raises  the  question 
of  the  merits  of  the  finding  by  a 
motion  to  vacate  a  default.  Chicago 
Copy  Co.  V.  Mfg.  Co.,  162  111.  App. 
500;  Currey  v.  Trinity,  etc.  Co.,  157 
Mo.  App.  423,  139  SW  212;  Welch 
V.  Ladd,  29  Okl.  93,  116  P  573;  Look- 
abaugh  v.  Epperson,  28  Okl.  472,  114 
P  738. 
[pj    Appearance  as  witness,  etc.    Ca- 
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hill-Swift  Mfg.  Co.  f.  Hayes,  97  Kan. 
740,  156  P  735.     , 

[q]  Resisting  the  granting  of  a  tem- 
porary injunction. — Arment  v.  Dodge 
City,  97  Kan.  94,  154  P  219. 
[r]  Motion  for  new  trial  on  non-juris- 
dictional  grounds  is  a  general  appear- 
ance. Maclay  Co.  v.  Meads,  14  Cal. 
App.  363,  112  P  195,  rehear,  denied,  113 
P  364;  Pierce  v.  Hamilton,  55  Colo. 
448,  135  P  796;  Fowler  v.  Casualty 
Co.,  17  N.  M.  188,  124  P  479;  Ziska 
V.  Avey,  36  Okl.  405,  122  P  722; 
Trugeon  v.  Gallamore,  28  Okl.  73,  117 
P  797. 

[s]  Obtaining  stay  of  proceedings, 
etc. — Schlesinger  v.  Modern  Samaritan, 
121  Minu.  145,  140  NW  1027. 
[t]  ITotlcfe  of  retainer  and  stipulation 
of  attorneys  is  a  general  appearance. 
National  Coal  Co.  v.  Gas  etc.  Co.,  168 
Mich.  195,  131  NW  580. 
[u]  Jurisdiction  of  subject-matter. 
Where  defendant  appeared  specially  to 
object  to  jurisdiction  of  court  over  the 
person,  and  in  the  same  motion  chal- 
lenges the  jurisdiction  over  the  subject- 
matter,  this  will  constitute  a  voluntary 
general  appearance.  S.  v.  Grimm,  239 
Mo.  135,  143  SW  483;  Clark  v.  Ins. 
Co.,  96  Neb.  381,  147  NW  1118. 
[v]  A  verified  plea  of  privilege  with- 
out limitation  is  a  "general  appearance. 
Early  Grain  Co.  v.  Fite  (Tex.  Civ.), 
147  SW  673;  Santa  Fe,  etc.  Trust  Co. 
V.  Cumley,  62  Tex.  Civ.  306,  132  SW 
889. 

[w]  Writ  of  error,  etc. — ^Henry  v. 
Spitler,  67  Fla.  146,  64  S  745;  Busard 
f.  Houston,  65  Fla.  479,  62  8  483. 
[x]  Motion  to  be  substituted  as  party 
plaintiff.  Chambers  i;.  Bacon,  153  App. 
Div.  194,  138  NYS  337. 
[y]  Oral  inquiry  whether  costs  are  al- 
lowed, on  the  sustaining  of  a  motion 
to  guash,  cannot  be  construed  as  a  gen- 
eral appearance.  Spores  v.  Maude,  81 
Or.  11,  158  P  169. 

[z]  Taking  appeal,  etc. — Eogers  v. 
Davis,  194  Mo.  App.  378,  184  SW  151. 
[aa]  Procuring  stay  of  execution  is  a 
general  appearance.  Woodhouse  v.  Nel- 
son Cattle  Co.,  91  Kan.  823,  139  P 
356. 

511-84    Brown  v.  Fletcher,  206  Fed. 
461,  124  CCA  367,  mod.  203  Fed.  70. 
512-86     State  ».  Surety  Co..  26  Ida. 
652,  145  P   1097. 
513-91    Answer,  etc. — McClure  News- 


paper Syndicate  v.  Printing  Co.,  164 
App.  Div.  108,  149  NYS  443. 
513-92  What  is  voluntary  appear- 
ance.— S.  V.  Dist.  Ct.,  61  Mont.  503, 
154  P  200;  Stephens  v.  Kingling,  102 
S.  C.  333,  86  SE  683. 
515-4  Childers  v.  I/ahann,  18  N.  M. 
487,  138  P  202. 

515-5  Friebe  v.  Elder  (Ind.),  103 
NE  429,  aff.  181  Ind.  597,  105  NE 
151. 

517-14    Everett  Ey.  Light  &  P.  Co. 
V.  U.   S.,   236  Fed.   806;   In  re  Ford's 
Est.,  98  Misc.  100,  163  NYS  960. 
517-15     Culpepper  Nat.  Bank  v.  Imp. 
Co.,  119  Va.  73,  89  SE  118. 
[a]    An  appearance  for  B.  as  agent  for 
corporation  is  not  an  appearance  for  a 
corporation.      Sharpless    Separator   Co. 
f.  Brilhart,  129  Md.  82,  98  A  484. 
518-21     Clough    V.   Monro,   86   Wash. 
507,  150  P  1190. 

518-22  Truman  Cooperage  Co.  v. 
Shelton  (Ark.),  207  SW  42;  Harrod  v. 
Harrod,  167  Ky.  308,  180  SW  797; 
Valentine  v.  Cooley,  Meigs  (Tenn.), 
613,  33  AmDec  166. 
518-23  Cook  V.  Adams,  27  Ala.  294; 
Williams  v.  Ewing,  31  Ark.  229;  Hodges 
V.  Frazier,  31  Ark.  58;  McCloskey  v. 
Sweeney,  66  Cal.  53,  4  P  943;  Clark 
V.  Turner  1  Root  (Conn.)  200;  Nich- 
olson V.  Wilborn,  13  Ga.  467;  Kesler  v. 
Penninger,  59  111.  134;  Peak  v.  Shasted, 
21  111.  137;  Wetherill  v.  Harris,  67  Ind. 
452,  4'72;  Schoonover  v.  Irwin,  58  Ind. 
287;  Timmons  v.  Timmons,  6  Ind.  8; 
Timmons  v.  Timmons,  3  Ind.  251;  Cav- 
ender  v.  Heirs  of  Smith,  5  la.  157; 
Armstrong  v.  Bridge  Co.,  MeCahon 
(Kan.)  166;  Cook's  Heirs  v.  Totton's 
Heirs,  6  Dana  (Ky.)  108;  Bustard  v. 
Gates,  4  Dana  (Ky.)  429;  Wainwright 
V.  Wilkinson,  62  Md.  146;  Armitage 
V.  Widoe,  36  Mich.  124;  Lee  v.  Jenkins, 

30  Miss.  692;  Gamache  v.  Prevost,  71 
Mo.  84;  Creech  v.  Creech,  10  Mo.  App. 
586;  Garesche  v.  Gambs,  3  Mo.  App. 
572;  Lang  v.  Belloff,  53  N.  J.  Bq.  298, 

31  A  604;  Bobbins  «.  Mount,  33  How. 
Pr.  (NY)  24;  Shepherd  v.  Hibbard,  19 
Wend.  (NY)  96;  Camp  v.  Bennett, 
16  Wend.  (NY)  48;  Mockey  v.  Grey. 
2  Johns.  (NY)  192;  Matter  of  Bowne, 
6  Dem.  (NY)  51;  Hope  v.  Seaman,  119 
NYS  713;  Mercer  v.  Watson,  1  Watts 
rPa.)  3.30,  349;  Wright  v.  McNatt,  49 
Tex.  425;  Pall  River  Foundry  Co.  v. 
Doty,   42   Vt.   412;    Somers   v.   Eogers, 


205 


Vol.  2 


appbahances 


26  Vt.  585;  Starbird  v.  Moore,  21  Vt. 
529. 

[a]  Eule  applies  to  appeals. — Cook  v. 
Adams,  27  Ala.  294. 

[b]  Entering  appearance  by  attorney 
does  not  confer  jurisdiction  over  the  in- 
fant. Bounell  v.  Holt,  89  111.  71;  Jef- 
ferson V.  Gallagher  (Okl.),  150  P 
1071. 

[c]  The  guardian  or  next  friend  may 
appoint  an  attorney.  Alexander  v. 
Frary,  9  Ind.  481;  Doe  v.  Scoggins,  2 
Ind.  208;  Doe  v.  Brown,  8  Blaekf.  (Ind.) 
443;  Brandon  v.  Carter,  119  Mo.  572,  24 
SW  1035,  41  AmSt  673;  P.  v.  New 
York,  11  Wend.  (NY)  164;  Mercer  v. 
Watson,  1  Watts  (Pa.")  330.  See  vol. 
10,  p.  761,  n.  86,  and  supplement 
thereto. 

520-31  Limbaugh  v.  Western  Ohio 
E.  Cb.,  94  Ohio  i2  113  NE  687;  Hous- 
ton, etc.  R.  Co.  V.  Walker  (Tex.  Civ.), 
167  SW  199;  Early  Co.  r.  Fite  (Tex. 
Civ.),  147  SW  673. 
[a]  Unauthorized  appearance.  —  Wil- 
liams V.  Alexander  (Ark.),  215  SW 
721. 

520-32  Hober  v.  Beikert,  97  Misc. 
637,  162  NYS  328. 

520-34  Cox  luv.  Co.  v.  Stave  Co., 
128  Ark.  321,  194  SW  701. 
520-35  Rogers  v.  Min.  Co.,  28  S.  D. 
72,  132  NW  792,  AnnCasl914A,  1184. 
520-36  Davidson  v.  Eeam,  175  App. 
Div.  760,  162  NYS  375;  Latimer  v. 
Haviland,  162  NYS  268;  Guaranty 
State  Bank  v.  Thompson  (Tex.  Civ.), 
195  SW  960. 

[a]  A  special  appearance  precludes 
the  party  from  obtaining  a  decision 
on  the  merits.  Haynes  v.  Bank,  30 
Okl.  614,  121  P  182. 
521-37  Miller  v.  Cockins,  239  Pa. 
558,  87  A  58. 

521-38  Sommer  v.  Unknown  Heirs, 
62  Colo.  219,  161  P  298;  Eicketts  v. 
Bolton,  173  Ky.  739,  191  SW  471;  In 
re  Stiller,  175  App.  Div.  211,  161  NYS 
594;  Arnold  v.  Pike  (Tex.  Civ.),  191 
SW  207. 

521-39  [a]  Motions  consistent  with 
special  appearance. — "When  objection 
to  the  jurisdiction  is  clearly  made,  the 
mere  fact  that  he  (defendant)  is  given 
and  accepts  an  enlargement  of  the 
time  to  answer  until  his  motion  is  dis- 
posed of,  cannot  be  held  to  be  in- 
consistent with  such  objection,  nor  can 
it  be  said  that  he  thereby  assumes  the 
jurisdiction    exists."     Longcor   v.   At- 


lantic, etc.  Co.,  122  Minn.  245,  142 
NW  410. 

521-40  Hudson  Nav.  Co.  v.  Murray, 
836  Fed.  419;  Terminal  Oil  Co.  v.  Ware- 
house &  Gin  Co.,  197  Ala.  429,  73  S  18; 
Lyon  r.  Baldwin,  194  Mich.  118,  160 
NW  428;  Fowler  v.  Casualty  Co.,  17  N. 
M.  188,  124  P  479;  In  re  Stiller,  175 
App.  Div.  211,  161  NYS  594;  Mills 
f.  Hansel,  168  N.  C.  651,  85  SE  17. 
fa]  Jurisdiction  acquired. — A  special 
appearance  gives  the  court  jurisdiction 
over  defendant's  person  to  the.  extent 
of  determining  the  question  presented. 
Oliver  v.  Kinney,  173  Ala.  593,  56  S 
203. 

521-42  Contra,  Lambert  ■;;.  Harrison 
(Okl.),  171  P  45. 

[a]  In  Texas,  etc. — Osvald  v.  Wil- 
liams (Tex.  Civ.),  187  SW  1001. 
522-45  Sehrader  Co.  v.  Groc.  Co. 
(Ala.  App.),  74  S  749;  Continental 
Credit  Go.  i:  Ely,  91  Conn.  553,  100  A 
434;  Bk.  of  Gumming  v.  Bruce,  22 
Ga.  App.  237,  95  SE- 759;  Turner  v. 
Oil  Co.,  21  Ga.  App.  480,  94  SE  616; 
Watson  V.  Bank,  20  Ga.  App.  402,  93 
SE  38;  Moon  v.  Brandt,  20  Ga.  App.. 
396,  93  SE  43;  Colonial  Fur  Eanching 
Co.  V.  Bank,  227  Mass.  12,  116  NE  731; 
Fisher  v.  Ins.  Co.,  112  Miss.  30,  72 
S  846. 

522-50  Faxon  v.  All  Persons,  166 
Cal.  707,  137  P  919;  Northern  Cont. 
Co.  V.  Maddux,  144  Ga.  686,  87  SE 
892;  White  v.  Elec.  Co.,  139  Ga.  587, 
77  SE  789;  Mumford  v.  Solomon,  8  Ga. 
App.  286,  68  SE  1075;  Freesen  v.  Dis- 
trict, 283  111.  536,  119  NE  625;  P.  v. 
Brown,  253  111.  578,  97  NE  1075; 
Pinch  &  Co.  V,  Furnace  Co.,  245  111. 
586,  92  NE  521,  aff.  146  111.  App.  257; 
Bierma  v.  Typewriter  Mfg.  Co.,  179 
111.  App.  69;  Eenick  v.  Fulkerson,  194 
Mo.  App.  378,  192  SW  118;  Eogers  v. 
Davis  (Mo.  App.),  184  SW  151;  El- 
don  Ice  Co.  V.  Van  Hooser,  163  ■  Mo. 
App.  591,  147  SW  161;  In  re  Ford, 
157  Mo.  App.  141,  137  SW  32;  S.  v. 
Bourne,  161  Mo.  App.  104,  131  SW 
896;  Legan  f.  Smith,  98  Neb.  7,  151 
NW  955;  Lonas  v.  Myers,  98  Misc. 
476,  163  NYS  390;  Baxter  v.  Bryant, 
87  Misc.  180,  149  NYS  527;  Board  of 
Comrs.  r.  Scales,  171  N.  C.  523,  88 
SE  868;  Wooten  v.  Cunningham,  171 
N.  C.  123,  88  SE  1;  Boehmke  v.  Tract. 
Co.,  818  Ohio  St.  156,  102  NE  700; 
Chicago,  B.  I.  &  P.  E.  Co.  v.  Austin 
(Okl.),  163  P  517;  C.  V.  Hopkins,  241 


206 


APPEARANCES 


Vol.  2 


Pa.  213,  88  A  442;  Wilkie  v.  Mur- 
phy, 88  S.  C.  415,  70  8E  1028;  Eogers 
V.  Min.  Co.,  28  S.  D.  72,  132  NW  792, 
AnnCasl914A,  1184;  Sullivan  v.  Doyle, 
108  Tex.  368,  194  SW  136;  Bftyer  v. 
Bayer,  83  Wash.  430,  145  P  433;  Russek 
V.  Co.  (Tex.  Civ.),  192  SW  584.  See 
Detroit  Trust  Co.  i.  Bank,  196  Fed. 
29,  115  CCA  663;  Texas  Co.  v.  Oil  Co., 
194  Fed.  1,  114  CCA  21. 

524-51  Brown  v.  Fletcher,  203  Fed. 
70;  Blanks  v.  Lephiew,  132  La.  545,  61 

5  615;  First  Nat.  Bk.  v.  Johnson,  130 
La.  288,  57  S  930;  National  Coal  Co. 
V.  Gas  Co.,  168  Mieh.  195,  131  NW 
580;  Newman  v.  Shreve,  229  Pa.  200, 
78  A  79;  Eogers  v.  Min.  Co.,  28  S.  D. 
72,  132  NW  792,  AnnCasl914A,  1184; 
Simon  v.  Lumb.  Co.  (Tex.  Civ.),  146 
SW  592. 

525-52  Stephens  v.  Eingling  102  S. 
C.  333,  86  SE  683. 

[a]  In  a  divorce  action  a  written, 
signed  appearance  by  defendant  deliv- 
ered to  plaintiff  and  filed  with  court 
does  not  confer  jurisdiction  of  person 
where  no  process  was  issued  and  de- 
fendant was  not  present  in  court. 
Friebe  v.  Elder  (Ind.),  103  NE  429, 
aff.  181  Ind.  597,  105  NE  151. 
525-53  Bk.  of  Cumming  v.  Bruce, 
22  Ga.  App.  237,  95  SE  759;  Donahue 
V.  Bank,  161  NYS  232. 
526-55  [a]  A  corporation  appearing 
generally  consents  to  jurisdiction. 
Meyers  v.  Locomotive  Co.,  201  N.  T. 
163,  94  NE  605,  aff.  124  NYS  1122. 
526-57  Big  Vein  C.  Co.  v.  Eead,  229 
U.  S.  31,  33  Sup.  Ct.  694,  57  L.  ed. 
1053;  King  v.  Ealston,  174  111.  App.  93; 
MeSherry  v.  McSherry,  113  Md.  395,  77 
A  653,  140  AmSt  428;  S.  v.  Holtcamp, 
245  Mo.  655,  151  SW  153;  Chicago,  M. 

6  St.  P.  E.  V.  McClelland,  39  S.  D. 
191,  163  NW  675. 

[a]  Demnrring  to  jurisdiction  of 
court  over  subject-matter  is  not  a  gen- 
eral appearance  by  which  objections  to 
the  jurisdiction  of  the  person  are 
waived.  Kelley  v.  Smith  Co.,  196  Fed. 
466.  116  CCA  240. 

527-58  Dailey  v.  Foster,  17  N.  M. 
377,  128  P  71;  Hansen  v.  Mauss,  40 
Utah  361,  121  P  605.  See  Eiley  v.  Lam- 
son,  164  HI.  App.  297,  certiorari  denied, 
253  111.  258,  97  NE  417.  Comp.  Klatte 
V.  McKeand,  95  S.  C.  219,  78  SE  712. 
[a]  Asking  leave  to  answer  after  de- 
fault. Fitzgerald  v.  Threshing  Mach. 
Co.,  94  S.  C.  54,  77  SE  739. 


[b]  Demurrer  going  to  merits  as  well 
as  jurisdiction,  confers  jurisdiction. 
Sheppard  v.  Lincoln,  184  Fed.  182. 
[ej  Giving  replevy  bond  does  not  pre- 
vent defendant  from  objecting  to  juris- 
diction of  person.  Drake  v.  Lewis,  13 
Ga.  App.  276,  79  SE  167. 

[d]  Answering  to  merits. — An  appear- 
ance accompanied  by  an  answer  to  the 
merits  is  general  though  at  the  same 
time  the  parties  question  the  juris- 
diction. Baxter  v.  Bryant,  149  NYS 
527. 

[e]  No  cause  of  action  stated. — "An 
exception  to  the  jurisdiction  of  the 
court  filed  by  defendant  is  waived  by 
the  subsequent  filing  of  an  exception 
of  no  cause  of  action  and  going  to- 
trial  on  the  two  exceptions."  City 
Nat.  Bank  v.  Walker,  130  La.  810,  58 
S  580. 

527-59  Drake  v.  Lewis,  13  Ga.  App. 
276,  79  SE  167;  Chicago,  M.  &  St. 
P.  E.  Co.  V.  McClelland,  39  S.  D.  191, 
163   NW  675. 

528-65     See  First  Nat.  Bank  v.  John- 
son, 130  La.  288,  57  S  930. 
528-69    Lesan     Advertising     Co.     v. 
Castleman,  165  Mo.  App.  675,  148  SW 
433. 

[a]  Appearance  after  motion  to  OLuash 
overruled. — That  it  gives  jurisdiction, 
etc.  Henry  v.  Spitlei,  67  Fla.  146,  64 
S  745. 

529-72  Chapman  v.  Silver  &  Bro., 
18  Ga.  App.  476,  89  SE  590;  Citizens 
Nat.  Bank  v.  Fertilizer  Wks.,  16  Ga. 
App.  533,  86  SE  4103;  St.  Louis  v. 
Glasgow,  254  Mo.  262,  162  SW  596; 
Eogers  v.  Davis,  194  Mo.  App.  378, 
184  SW  151;  Eoethler  v.  Cummings, 
84  Or.  442,  165  P  355;  Lewisburg 
Bridge  Co.  v.  Union  Co.,  232  Pa.  2o5, 
81  A  324. 

[a]  Where  court  has  jurisdiction  of 
subject-matter. — "But  if  the  court  in 
which  the  suit  is  instituted  possesses 
jurisdiction  of  the  general  class  of  cases 
to  which  the  particular  suit  involved 
belongs,  it  is  said  then  to  possess  jur- 
isdiction with  respect  to  the  subject- 
matter  of  such  cases,  and  therefore  au- 
thorized to  perform  the  necessary  ju- 
dicial functions  with  respect  of  them, 
if  the  parties  voluntarily  came  into  the 
forum,  as  here,  the  one  for  relief  and 
other  to  defend."  Western  Stoneware 
Co.  V.  Pike  County,  etc.  Co.,  172  Mo. 
App.  696,  155  SW  1083. 
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[b]  In  suit  for  annulment  of  mar- 
riage the  defendant,  even  though  he 
has  appeared  generally  and  answered, 
may  deny  tlie  power  and  jurisdiction 
of  the  court,  to  annul  the  marriage. 
Eeid  V.  Reid,  129  NYS  529. 
530-74  S.  V.  Nixon,  232  Mo.  496,  134 
SW  538;  S.  V.  Nolte,  233  Mo.  451, 
134  BW  542;  Lillie  v.  Modern  Wood- 
men, 89  Neb.  1,  130  NW  1004;  Mus- 
lusky  V.  Valley  Coal  Co.,  159  NYS 
571.  Contra,  Seott  v.  Scott,  174  la.  740, 
156  NW  834. 

531-75  Caldwell  v.  Freeman,  146  Ga. 
469,  91  BE  544;  Whitesides  «.  Drage, 
56  Ind.  App.  679,  106  NE  382;  Jawor- 
ower  V.  Bovere,  177  App.  Div.  740,  164 
NYS  515;  Fischer  v.  Dolwig  (N.  D.), 
166  NW  793;  Chicago,  E.  I.  &  P.  By. 
Co.  V.  Austin  (Okl.),  163  P  517;  Rogers 
V.  Penobscot  Min.  Co.,  28  S.  D.  72, 
132  NW  792,  AnnCasl914A,  1184. 
[a]  Opposing  change  of  venue.  —  A 
general  appearance  opposing,  motion  for 
change  of  venue  on  merits  waives  ob- 
jections to  the  jurisdiction  of  the 
court  making  the  order.  Stockwell  v. 
Haigh,  28  N.  D.  54,  135  NW  764. 
531-77  Sheppard  v.  Lincoln,  184 
Fed.  182;  Bessoms  Grocery  Co.  v.  Int. 
S.  F.  Co.,  183  Ala.  232,  66  S  479. 
[a]  Plea  in  abatement,  etc. — Parfitt  v. 
Sterling,  etc.  Co.,  68  W.  Va.  438,  69 
SE  985. 

532-79  Greer  v.  Vaughan,  96  Ark. 
524,  132  SW  456;  Castner  i;.  Gray,  64 
Colo.  551,  131  P  404;  Citizens  Nat. 
Bank  v.  Fertilizer  Wks.,  16  Ga.  App. 
533,  86  SE  403;  Newtson  v.  Kline,  185 
Ind.  63,  113  NB  376;  Reynolds  v.  Fire 
Underwriters,  134  La.  515,  64  S  396; 
Smith  V.  KieUe,  231  Mo.  215,  132  SW 
1052;  Griffin  v.  Van  Meter,  50  Mo.  430; 
Silvey  v.  Silvey,  192  Mo.  App.  179, 
180  BW  1071;  Idalia  Realty  Co.  v.  Nor- 
man, 184  Mo.  App.  146,  168  SW  643; 
Duluth  Brew.  &  Malt.  Co.  v.  Allen,  51 
Mont.  89,  149  P  494;  Carman  v.  Pox, 
86  Misc.  197,  149  NYS  213;  Santa  Fe, 
etc.  Trust  Co.  v.  Cumley,  62  Tex.  Civ. 
306,  132  SW  889;  Snow  t;.  Rudolph,  62 
Tex.  Civ.  235,  131  BW  249.  See  Water 
Co.  13.  El  Campo  L.  I.  &  W.  Co.  (Tex. 
Civ.),  150  SW  259;  Degetau  v.  Mayer 
(Tex.  Civ.),  145  BW  1054. 
In  attachment  suits,  see,  vol.  3,  p.  675, 
n.  43  and  supplement  thereto, 
[a]  Answer  to  merits  waives  defect 
In  citation,  after  refusal  to  quash  the 
citation.     Kansas   City   So.   B.   Co.    v. 


Tonn,  102  Ark.  20,  143  SW  577;  Na- 
tional Equitable  Society,  etc.  v.  Ten- 
nison  (Tex.  Civ.),  174  SW  978;  Boles 
V.  Adams  (Tex.  Ciy.),  173  SW  56l. 
532-Sl  Brumleve  v.  Cronan,  176  Ky. 
818,  197  SW  498;  Jaworower  v.  Bovere, 
1G2  NYS  1075. 

533-86  Eardouin  v.  Pesant  Co.,  22 
P.  R.  641. 

533-88  [a]  Asking  additional  time 
to  answer  is  not  waiver  of  service  where 
no  summons  had  been  served.  'Klatte 
V.  McKeand,  95  S.  C.  219,  78  SE  712. 
534-89  Ohio  River  Contract  Co.  v. 
Gordon,  170  Ky.  412,  1»6  BW  178; 
Walsh  V.  Pub.  Co.  (Mo.),  183  SW  587; 
Board  of  Comrs.  v.  Scales,  171  N.  C. 
523,  88  BE  868;  Boles  v.  Adams  (Tex. 
Civ.),  173  SW  561. 

534-90  Cheshire  Nat.  Bank  v. 
Jaynes,  224  Mass.  14,  112  NE  500; 
State  V.  District  Court,  etc.,  51  Mont. 
503,  154  P  200;  Tracy  v.  S.  (Okl.),  159 
P  496;  St.  Louis  S.  F.  R.  Co.,c.  Reed 
(Okl.),  158  P  399. 

[a J  An  exception  to  the  rule,  etc. 
Oates  V.  Freeman,  57  Okl.  449,  157  P 
74;  Hamra  v.  Fitzpatrick,  55  Okl.  780, 
154  P  665;  Southwestern  Broom  & 
Warehouse  Co.  v.  Bank,  52  Okl.  422, 
153  P  204. 

[b]     Unless  the  answer  asks  for  affirm- 
ative  relief.     Shufeldt   v.   Jefcoat,   50 
Okl.  790,  151  P  595. 
536-91     Mills  V.   Hansel,   168   N.   C. 
651,  85  SE  17. 

536-92  Sharp  v.  McBride,  134  La. 
249,  63  S  892;  Allen  v.  Henley,  130 
La.  861,  68  S  688;  Newell  v.  Newell, 
88  Neb.  705,  130  NW  743.  See  Pierce 
«.  Hamilton,  55  Colo.  448,  135  P  796. 
537-93  Case  v.  Timber  Co.,  210 
Fed,  565;  Hynes  v.  All  Persons,  19 
Oal.  App.  185,  125  P  253;  Salzer  Lumb. 
Co.  V.  Lindenmeier,  54  Colo.  491,  131  P 
442;  Matthew  v.  Fleetwood,  3  Boyce 
(Del.)  154,  82  A  537;  Gears  v.  Ryan,  6 
Boyod"  (Del.)  66,  96  A  756;  Henry  v. 
Spitler,  67  Fla.  146,  64  S  745;  Hatha- 
way V.  Atlanta,  12  Ga.  App.  648,  77 
SE  916^;  Sartorious  v.  Paper  Mills  Co., 
10  Ga.  App.  522,  73  SE  854;  P.  v.  Jones, 
254  m.  521,  98  NE  962;  Szimkus  v. 
Ragauckas,  189  111.  App.  407;  Pitts- 
burg R.  Co.  V.  Hodge,  175  Ind.  669,  94 
NE  324;  Keathley  v.  Stump,  147  Ky. 
406,  144  SW  87;  Allen  v.  Henley,  130 
La.  861,  58  S  688;  Abromatis  v.  Amos, 
127  Md.  394,  96  A  554;  Young  v. 
Beeves  &  Co.^  172  Mich.  363,  137  NW 
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701,  139  NW  876,  denying  rehear.,  137 
NW  701;  S.  V.  Grimm,  239  Mo.  135,  143 
SW  483;  S.  v.  Shelton,  238  Mo.  281,  142 
SW  417;  St.  Louis  v.  Smith,  235  Mo. 
64,  138  SW  11;  S.  V.  Dist.  Gt.,  51  Mont. 
503,  154  P  20'0;  Duluth  Brew.  &  Malt. 
Co.  V.  Allen,  51  Mont.  89,  149  P  494; 
Haner  v.  Palmer,  88  Neb.  438,  129  NW 
1001;  State  Bd.  u.,  Giedroyc,  91  NJL 
61,  102  A  906;  McDonald  r.  McArthur, 
154  N.  C.  122,  69  SE  832;  Walton  v. 
Kennamer,  39  Okl.  629,  136  P  584; 
Ferguson  v.  McKee,  33  Okl.  332,  125 
P  458;  Wright  v.  Lee,  108  S.  C.  357, 
94  SE  873;  St.  Louis  &  S.  P.  R.  Co.  v. 
Hale  (Tex.),  206  ISW  75;  Boles  v. 
Adams  (Tex.  Civ.),  173  SW  561;  Mar- 
tin Co.  V.  Cottrell  (Tex.  Civ.),  142  SW 
48;  St.  Louis,  etc.  R.  Co.  v.  Baas  (Tex. 
Civ.),  140  SW  860;  Rosenberg  v.  Fidel- 
ity &  G.  Co.,  115  Va.  221,  78  SE  557. 
See  Wainwright  v.  Watkins,  104  Miss. 
438,  61  S  454;  Rakow  f.  Tate,  93  Neb. 
198,  140  NW  162. 

[a]  Does  not  operate  to  put  party  In 
default. — An  appearance  in  an  action 
begun  by  publication  waives  only  de- 
fect of  service,  and  does  not  go  back 
to  put  defendant  in  default  for  failure 
to  answer.  Carroll  v.  Fowler,  33  S.  T>. 
303,  145  NW  545. 

[b]  Appearance  before  and  after 
judgAient. — An  appearance  for  special 
purpose  before  judgment  coupled  with 
a  demand  for  relief  inconsistent  with 
claim  of  want  of  jurisdiction  is  a  gen- 
eral appearance  and  waiver  of  defects 
in  service  of  summons.  But  where  ap- 
pearance is  after  judgment,  and  for 
want  of  proper  service  of  process  the 
judgment  is  void,  a  different  rule  ap- 
plies. Spencer  v.  Court  of  Honor,  120 
Minn.  422,  139  NW  815;  Godfrey  v. 
Valentine,  39  Minn.  336,  40  NW  163, 
12  Am.  St.  657. 

[c]  After  motion  to  quash  overruled, 
etc.  Boles  v.  Adams  (Tex.  Civ.),  173 
SW  561. 

539-94  [a]  Where  under  an  appear- 
ance de  bene  esse  the  defendant  de- 
murred to  jurisdiction  of  subject  mat- 
ter, but  did  not  preserve  its  right  to 
question  the  jurisdiction  of  the  person 
.the  right  to  object  to  the  insuf5.ciency 
of  service  was  waived.  Kane  v.  R. 
Co.,  241  Pa.  608,  88  A  793. 
[b]  Protest  In  answer. — Where  de- 
fendant expressly  reserved  by  its  an- 
swer the  right  to  quash  service  of  sum- 
mons under  special  appearance,  which 


motion  was  overruled,  its  objection  to 
the  service  was  not  waived.  Beal-Doyle 
Co.  V.  Odd  Fellows  Bldg.  Co.,  109  Ark. 
77,  158  SW  955. 

539-95     State    Bd.    v.    Giedroyc,    91 
N.  J.  L.  61,  102  A  906. 
539-97    Beal-Doyle   Co.  v.   Odd   Fel- 
lows Bldg.   Co.,  109  Ark.   77,  158   SW 
955. 

539-98  Lowe  v.  Superior  Court,  165 
Cal.  708,  134  P  190;  Abbott  v:  Kellogg, 
18  Cal.  App.  429,  1^3  P  227;  Hanson  v. 
Hanson,  86  Kan.  622,  122  P  100;  Sharp 
V.  McBride,  134  La.  249,  63  S  892; 
Landman  v.  Benson,  91  Neb.  479,  136 
NW  43;  Newell  v.  Newell,  88  Neb.  705, 
130  NW  743;  State  Bd.  v.  Giedroyc,  91 
NJL  61, 102  A  906;  McClure  Newspaper 
Synd.  V.  Printing  Co.,  164  App.  Div. 
108,  149  NYS  443;  In  re  McMuUen, 
85  Misc.  661,  148  NTS  1092;  Wooten 
r.  Cunningham,  171  N.  C.  123,  88  SE  1; 
In  re  Byrd,  31  Okl.  549,  122  P  516; 
Ziska  V.  Avey,  36  Okl.  405,  122  P  722; 
Rogers  v.  Min.  Co.,  28  S.  D.  72,  132  !nW 
792,  AnnCasl914A,  1184;  National 
Equitable  Soe.  v.  Tennison  (Tex.  Civ.), 
174  SW   978. 

540-99     Lyon  v.  Moore,  259  111.   23, 
102  NE  179,  rev.  168  111.  App.  462. 
541-2     State  Bd.  v.  Giedroyc,  91  N. 
J.  L.  61,  102  A  906. 

[a]  Filing  affidavit  and  appeal  bond. 
Turk  V.  Mayberry,  32  Okl.  66,  121  P 
665. 

[b]  Motion  to  vacate  judgment  cures 
defect  in  return  of  service  of  summons. 
Hollingsworth  v.  Ring,  26  Colo.  App. 
121,  141  P  139. 

[cj  Motion  to  recall  execution  after 
default  judgment  waives'  defect  in 
service  of  summons.  Balfe  v.  Rumsey 
Co.,  55  Colo.  97,  133  P  417,  AnflCas 
1914C,  692. 

[d]  Incurable  defects. — Where  a  writ 
is  made  returnable  to  no  term  known 
to  the  law  of  the  land,  but  to  some 
other  day  not  the  commencement  of  a 
term,  appearance  and  pleading  will  not 
cure  the  defect  in  the  writ.  Brown  v. 
Marshall,  241  Mo.  707,  145  SW  810; 
Holladay  v.  Cooper,  3  Mo.  286. 

[e]  Betumable  too  late. — An  error  in 
making  the  summons  returnable  too 
late  is  waived  by  appearance.  Olson 
Land  Co.  v.  Park  Co.,  63  Wash.  521, 
115  P  1083,  AnnCasl912D,  365. 
542-8  WilKston  v.  Raymond,  213 
Fed.  527;  N.  Y.  Code  Civ.  Proc,  §424; 
McClure  Newspaper  Synd.  v.  Printing 
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Co.,  164  App.  Div.  108,  149  NYS  443; 
S..D.  Code  Civ.  Proe.,  §116;  Rogers  v. 
Min.  Co.,  28  8.  D.  72,  132  NW  792, 
AnnCasl914A,  1184. 
543-9  Gearlds  v.  Johnson,  183  Fed. 
6U;  Kirby  v.  E.  Co.,  51  Colo.  509,  119 
P  1042;  AnnCasl913B,  461;  Kirby  v. 
E.  Co.,  51  Colo.  508,  119  P  1056;  John- 
son V.  Burke,  167  Mich.  349,  132  NW 
1017,  18  Det.  Leg.  N.  675;  Grant  v. 
Grant,  159  N.  C.  528,  75  SB  734;  Jones 
V.  Postal  Co.,  9f  S.  C.  273,  74  SE  492, 
543-10  Valley  Abstract  Co.  v.  Page, 
42  Old.  365,  141  P  416. 
543-12  Tillies  v.  Pub.  Co.,  241  Mo. 
609,  145  SW  1143;  McDonald  v.  Me- 
Arthur,  154  N.  C.  122,  69  SE  832. 
843-13  Bluefields  S.  S.  Co.  v.  Steele, 
184  Fed.  584,  106  CCA  564.  See  How- 
land  Pulp  Co.  ;;.  Alfreds,  179  Fed.  482, 
]03  CCA  62;  Irving  v.  Dist.  Council, 
180  Fed.  896. 

544-23  Eichardson  v.  King,  157  la. 
287,  135  NW  640;  Mecca  Fire  Ins.  Co. 
V.  State  Bank  (Tex.  Civ.),  135  SW  1083. 
545-26  Boehmke  v.  Northern  Ohio 
Tract  Co.,  88  O.  St.  156,  102  NE  700. 
[aj  Appearance  to  show  representa- 
tive capacity. — Where  defendants  sued 
in  individual  capacities  appeared  al- 
leging their  representative  capacities, 
the  court  acquired  jurisdiction  after 
the  complaint  had  been  amended  suing 
them  in  the  latter  capacity.  Pryor  v. 
Krause  (Tex.  Civ.),  168  SW  498. 
545-27  Selvey's  Exrs.  v.  Armstrong's 
Admr.,  73  W.  Va.  13,  79  SE  1019. 
545-30  [a]  Jurisdiction  of  lower 
court  is  waived.  Wilkerson  v.  McGhee, 
163  Mo.  App.  356,  143  SW  1198,  adopt- 
ing opinion,  153  Mo.  App.  343,  134  SW 
595. 

[bj  Motion  to  dismiss. — A  special  ap- 
pearance to  move  to  set  aside  judgment 
and  dismiss  appeal  does  not  confer  jur- 
isdiction on  appellate  court  other  than 
to  pass  on  motion.  Eittmiller  v.  Over- 
mass,  189  111.  App.  73. 
545-31  [a]  Where  defendant  ap- 
peared generally  In  supreme  court  he 
waives  his  clainl  that  cause  should  have 
been  heard  in  another  court.  Wilker- 
son V.  McGhee,  153  Mo.  App.  343,  134 
SW  595. 

d46-32  Lamar-Wells  Co.  v.  Hamilton 
Co.,  237  Fed.  54,  150  CCA  256;  Cum- 
berland G.  Co.  V.  Mfg.  Co.,  184  Ky.  70, 
211  SW  409;  Thomas  B.  Jeffrey  Co.  v. 
Lockridge,  173  Ky.  282,  190  SW  1103; 
Studebaker  Corp.  of  America  v.  Miller, 


169  Ky.   90,  183   SW  256;   Shannon  v. 
Zimmerman,  162  Mo.  App.  686,  145  SW 
496;  International  Dev.  Co.  v.  Sanger 
75  Wash.  546,  135  P  28. 
546-34    But    see    Stephens    v.    Sing- 
ling, 102  S.  C.  333,  86  SE  683. 
547-38     Cox   Inv.    Co.   v.   Stave   Co., 
128  Ark.  321,  194  SW  701. 
[a]     Cross-complaint,  defects  in.  Eob- 
erts  V.  Buckingham,  172  Cal.  458,  156 
P  1P18. 

fb]  In  a  liquidation  proceeding,  in- 
volving settlement  of  the  business  of 
an  insolvent  bank,  when  the  court  has 
jurisdiction  over  the  subject  matter,  a 
claim  against  the  commissioner  of 
banking  for  a  debt  may  be  adjudi&ated 
if  the  parties  by  their  voluntary  ap- 
pearance confer  jurisdiction  over  their 
persons.  Citizens'  Savings  &  Trust  Co. 
V.  Rogers,  162  Wis.  216,  155  NW  155. 
[c]  A  Toluntary  general  appearance 
waives  whatever  benefit  ^  party  might 
have  gained  by  the  entry  of  his  previ- 
ous special  appearance.  Freesen  v. 
District,  283  111.  536,  119  NE  625. 
549-40  Kessler  «.  E.  Co.,  175  NYS 
283. 

549-42     Welch  v.  Ladd,  29   Okl.  93, 
116  P  573. 

[a]  Voluntary  appearance  after  de- 
fault, when  a  judgment  against  co- 
defendants  had  been  set  aside,  will  not 
preclude  the  defendant  from  moving  to 
strike  out  a  substituted  complaint  im- 
properly filed.  Gallup  v.  Jeflfery  Co., 
86  Conn.  308,  85  A  374. 
549-44  Crystal  v.  Ohmer,  79  Misc. 
227,  139  NYS  841;  Dell  School  v. 
Peirce,  163  N.  C.  424,  79  SE  687;  Welch 
V.  Ladd,  29  Okl.  93,  116  P  573;  Looka- 
baugh  V.  Epperson,  28  Okl.  472,  114  P 
738;  GrifSn  Co.  v.  Howell,  38  Utah  357, 
113  P  3a6;  Spencer  v.  Osberg,  152  Wis. 
399,  140  NW  67. 

549-48  [aJ  An  appeal  constitutes 
general  appearance  and  waives  irregu- 
larities. Deming  Inv.  Co.  v.  Love,  31 
Okl.  146,  120  P  635. 
549-49  [a]  In  diTorce  case  a  mo- 
tion to  vacate  and  dismiss  action  be- 
cause of  lack  of  legal  service  of  pro- 
cess is  a  general  appearance  merely  as 
to  future  proceedings,  if  granted  and 
does  not  relate  back  to  validate  the 
divorce  proceedings.  Dallas  v.  Luster, 
27  N.  D.  450,  147  NW  95. 
550-50  Clarkson  v.  Washington,  38 
Okl.  4,  131  P  935. 
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La]  Procuring  stay  of  execution  is  a 
waiver  of  juriadietion.  Woodhouse  v. 
Cattle  Co.,  91  Kan.  823,  139  P  356. 
[bj  Appearance  after  decree  asking 
leave  to  answer  waives  right  to  object 
to  want  of  proper  service.  Osburn  v. 
Maata,  66  Or.  558,  135  P  165. 
oaO-51  Spencer  v.  Court  of  Honor, 
120  Minn.  422,  139  NW  815.  But  see 
Welch  V.  Ladd,  29  Okl.  93,  116  P  573. 

[a]  Filing  an  appeal  bond  does  not 
waive  defective  service.  Able  v.  Hall, 
101  S.  C.  24,  85  SE  165. 

550-52  Fowler  v.  Casualty  Co.,  17 
N.  M.  188,  124  P  479;  Dallas  v.  Luster, 
27  N.  D.  450,  147  NW  95;  Lindley  v. 
Hiil,  58  Okl.  71,  158  P  356;  WiUett  v. 
Blake,  39  Okl.  261,  134  P  1109;  Ziska 
V.  Avey,  36  Okl.  405,  122  P  722.  See 
Spencer  v.  Court  of  Honor,  120  Minn. 
422,  139  NW  815. 

550-53     Pierce  v.  Hamilton,  55  Colo. 
448,   135  P   796;   Willett  v.  Blake,   39 
Okl.  261,  134  P  1109. 
551-54     See  Brown   v.  Metcher,  203 
Fed.  70. 

551-56  Barrick  v.  Porter  (Mont.), 
184  P  217. 

552-58  [a]  General  appearance  pre- 
cludes judgment  by  default  and  judg- 
ment nil  dicit,  and  when  it  is  without 
any  plea  defendant  has  right  to  offer 
plea  of  the  general  issue.  Craig  & 
Co.  n.  Lumo.  Co.,  179  Ala.  535,  60  S 
838. 

i>52-59     Limbaugh  v.  R.  Co.,  94  Ohio 
St.  12,  113  NE  687. 
6&<i-67     Crim  v.  Crim,  80  Or.  88,  155 
P  175,  1176. 

554-76  [a]  Recital  of  clerk  in 
order. —  where  there  appeared  in  an 
order  entered  by  the  clerk  as  to  a  mo- 
tion filed  for  a  new  trial  by  an  attor- 
ney for  some  of  defendants  who  an- 
swered, a  recital  that  the  motion  was 
filed  for  those  defendants  "and  other 
defendants,"  such  cannot  be  construed 
an  appearance  for  non-resident  defend- 
ants who  had  defaulted  and  had  been 
brought  in  only  by  publication.  Bar- 
ron v.  Cooperage  Co.,  185  Mo.  App.  625, 
171  SW  683. 

555-79  [a]  An  overruling  of  objec- 
tions raised  in  special  appearance,  de- 
fendant should  be  allowed  to  plead. 
Krulewitch  v.  Pecarsky,  159  NYS  827. 

[b]  Though     not     served. — White     v. 
White,  84  Misc.  114,  146  NYS  368. 
556-81     Congress  may  prescribe  the 
conditions  upon   which  attorneys   will 


be  allowed  to  represent  claimants  or 
litigants  before  any  of  the  courts  of 
the  government,  within  reasonable  lim- 
itations. Moyers  v.  Memphis,  135  Tenn 
263,  186  SW  105, 

558-91  Lipps  V.  Panko,  93  Neb.  469 
140   NW   761. 

559-95  See  Plummer  v.  Ash,  90  Kan, 
40,  133  P  157.  _ 

559-96  Lucas  v.  Iron  Wks.,  233  Fed 
823;  Duimo  v.  Arbuckle,  166  App.  Dlv 
86,  151  NYS  669. 

560-10  [a]  A  rule  of  procedure, 
"The  right  to  make  a  special  appear 
ance  is  not  a  substantial  one  inherently 
existing;  it  is  a  privilege  allowed  by 
practice  and  must  be  exercised  under 
the  rules  of  procedure."  Mohr  v.  E. 
Co.,  140  Fed.  921;  S.  v.  Grimm,  239  Mo. 
135,  143  SW  483. 
561-11     Nottonson    v.    Schierenbeck, 

156  NYS  661. 

561-16     [a]     An     action     must     be 
pending. — Altpeter  v.  Postal  Tel.  Cable 
Co.,  26  Cal.  App.  705,  148  P  241. 
561-18     White  v.  Harvey,  175  la.  213, 

157  NW  152;  Smith  v.  Nat.  Bank  (Tex. 
Civ.),  187  SW  233. 

563-30  Chatham  &  Phenix  Nat. 
Bank  v.  Guaranty  Tr.  Co.  (CCA),  256 
Fed.  90. 

563-32  [a]  Substituting  special  ap- 
pearance.— May  withdraw  general  ap- 
pearance and  substitute  special  appear- 
ance to  attack  court 's  jurisdiction  after 
amendment  of  praecipe  and  summons. 
Hagstoz  V.  Ins.  Co.,  179  Fed.  569. 
564-33  Carnegie  Steel  Co.  v.  Iron 
Co.,  185  U.  S.  403,  22  Sup.  Ct.  698,  46 
L.  ed.  968;  S.  v.  Superior  Court,  63 
Wash.  96,  114  P  905.  See  Szirakus  v. 
Eagauckas,  189  111.  App.  407. 
565-47  See  U.  S.  Fidelity  Co.  v. 
Nash,  20  Wyo.  65,  121  P  541,  124  P  269. 


AFFBENTICES 

569-5  Cain  v.  Garner,  169  Ky.  633, 
185  SW  122. 

569-10    Bowdoin's   Estate,   87   N.  J. 
Eq.  368,  98  A  514,  100  A  1069. 
572-20     Cain  v.  Garner,  169  Ky.  633, 
185  SW  122. 

573-21  [a]  An  indenture  reciting 
that  the  true  intention  was  to  regard 
the  minor  as  an  adopted  child,  made  her 
an  apprentice  only,  said  language  sim- 
ply describing  the  sentiment  of  the  re- 
lation created.  In  re  Bowdoin's  Estate, 
87  N.  J.  Eq.  368,  98  A  514,  100  A  1069. 
583-6    [a]    Wbere     an     apprentice 
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sued  for  wrongful  discharge,  and  the 
master's  defense  was  indifferent  and 
careless  work,  it  was  error  to  refuse  an 
instruetion  containing  the  theory  of  the 
defense.  Lapan  v.  Machine  Co.,  178 
Mich.  18,  144  NW  693. 


ABBITBATION 
593-1     Thatcher  Imp.  &  Merc.  Co.  v. 
Brubaker,  193  Mo.  App.  627,   187  SW 
117;  Cutler  v.  Cutler,  169  N.  C.  482,  86 
SE  301. 

593-3  Irwin  v.  Hoyt,  162  la.  679,  144 
NW  584;  Sholz  v.  Mills,  176  Mo.  App. 
352,  158  SW  696. 

[a]  Matter  must  be  In  dispute  and  not 
in  contemplation  or  a  matter  of  ac- 
counting or  appraisal.  Toledo  S.  S.  Co. 
V.  Trans.  Co.,  184  Fed.  391,  106  CCA 
501. 

[b]  Criminal  prosecutions  should  not 
be  included  in  the  matter  in  dispute 
and  when  included,  and  not  divisible, 
the  ward  is  void  in  toto.  Wise  v.  John- 
son, 14  Ala.  App.  396,  69  S  986. 

593-6  Ferguson  v.  Rogers,  129  Ark. 
197,  195  SW  22;  Burnett  v.  Miller,  174 
Ky.  91,  191  SW  659;  Keiser  v.  Berks 
County,  253  Pa.  167,  97  A  1067. 
[a]  Does  not  oust  the  jurisdiction  of 
the  courts.  Imperial  Motorcar  Co.  v. 
Skinner  (Ala.  App.),  78  S  641. 
593-8  Gonzalez  v.  Gonzalez,  174  Cal. 
588,  163  P  993;  Sholz  v.  Mills,  176  Mo. 
App.  352,  158  SW  696. 
593-9  Carter  «.  Krueger  &  Son,  175 
Ky.  399,  194  SW  553;  Brocklehurst  & 
Potter  Co.  'v.  Marsch,  225  Mass.  3,  113 
NE  646;  Scottish  Union  &  National  Ins. 
Co.  V.  Skaggs,  114  Miss.  618,  75  S.  437; 
Gerdetz  v.  Irr.  Co.,  83  Or.  576,  163  P 
980;  Thornburgh  v.  Eys.  Co.,  254  Pa. 
246,  98  A  894. 

594-11  Comp.  Dore  v.  Southern  Pae. 
Co.,  163  Cal.  182,  124  P  817. 
594-16  [a]  Pending  action  is  term- 
inated by  such  submission.  Shawhan 
V.  Baker,  167  Mo.  App.  25,  150  SW 
1096. 

595-17  Dore^.  Southern  Pac.  Co., 
163  Cal.  182,  124  P  817;  Scottish  Un- 
ion &  National  Ins.  Co.  v.  Skaggs,  114 
Miss.  618,  75  S  437. 
595-18  Dore  v.  Southern  Pac.  Co., 
163  Cal.  182,  124  P  817;  Lilley  v.  Tut- 
tle,  52  Colo.  121,  117  P  896,  AnnCas 
1913D,  196;  Thatcher  Imp.  &  M.  Co. 
V.  Brubaker,  193  Mo.  App.  627,  187  SW 
117;    Johnson   v.   Wineman,   34   N.   D. 


116,  157  NW  679;  Hill  v.  Walker  (Tex. 

Civ.),  140  SW  1159. 

595-19     Utah   Const.   Co.  v.  By.   Co., 

174  Cal.   156,  162  P  631;  Dickie  Mfg. 

Co.   V.  Const.  &  E.  Co.,  92  Wash.  316, 

159  P  129. 

595  21     Dore   v.   Southern   Pac.   Co.,      * 

163  Cal.  182,  124  P  817. 

595-22     Paine   v^   Ref.    Co.,   159   Ky. 

270,  167   SW  375. 

596-26     See    Slaughter    v.    Crisman, 

(Tex.   Civ.).   152   SW  205. 

598-37     Oregon-Washington     E.     N. 

Co.  V.  Ey.  Co.,  83  Or.  528,  163  P  600, 

989. 

599-43     Slaughter   c.    Crisman    (Tex. 

Civ.),  162  SW  205, 

599-45     Cravens    v.    Estes,    144    Ky. 

511,  139  SW  761. 

599-46     Cravens    v.    Estes,    144    Ky. 

511,  139   SW  761. 

601-53     Meloy  v.  Land  Co.,  163  Cal. 

99,  124  P  712;  Crystal  Ice  Co.  v.  Elmer, 

82  N.  J.  Eq.  486,  89  A  247. 

603-61     [aj     Unsworn   statement  of 

parties  may  be  received,   etc.    Karap- 

schinsky  v.  Eothbaum,  177  Mo.  App.  91, 

16'  SW  290. 

603-62     Beall  v.  Board  of  Trade,  164 

Mo.  App.  186,  148  SW  386. 

603-63     Cobb  v.  Mfg.  Co.,  108  N.  Y. 

463,  15  NE  438;   Welch  v.  Probst,  151 

App.  Div.  147,  135  NYS  642. 

607-83     Whitney   Co.    v.    Church,   91 

Conn.  684,  101  A  329. 

608-84     Whitney    Co.    v.   Church,   91 

Conn.  684,  101  A  329. 

609-91     Cravens    v.    Estes,    J44    Ky, 

511,  139  SW  761. 

[a]  Irrespective  of  statutory  require' 
ments. — Crystal  Ice  Co.  v.  Elmer,  82  N. 
J.  Eq.  486,  89  A  247. 

[b]  Where  no  hearing  was  contem' 
plated  but  meeting  was  to  view  preiU' 
ises  and  award  damages,  no  notice  of 
time  and  place  is  necessary.  Hughes 
I-.  Sarpy  County,  97  Neb.  90,  149  NW 
309. 

611-98  Welch  «.  Probst,  151  App. 
Div.  147,  135  NYS  642. 
612-6  [a]  A  general  statement  in 
conversation  that  the  arbitrator  and, 
umpire  were  ready  to  proceed  with  the 
arbitration  at  a  certain  day,  in  the 
presence  of  appellee,  but  with  no  in- 
formation to  appellee's  arbitrator,  is 
not  sufficient  notice  of  a  meeting  held 
two  days  later.  Cravens  v.  Estes,  144 
Ky.  511,  139  SW  761. 
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613-9  [a]  Written  notice  not  neces- 
sary. Cravens  v.  Estes,  144  Ky.  511, 
139  8W  761. 

614-14  Cravens  v.  Estes,  144  Ky. 
511,  139  SW  761. 

619-37  Hightower  v.  Fertilizer  &  O. 
Co.,  145  Ga.  780,  89  SE  827. 
[a]  Necessity  of  taking  oath. — (1) 
Under  Comp.  St.,  1910,  p.  106,  the  fail- 
ure of  arbitrators  to  take  oath  and  not 
give  hearing  to  parties  is  fatal  wheth- 
er arbitration  was  made  rule  of  court 
or  not.  Crystal  Ice  Co.  v.  Elmer,  82 
N.  J.  Eq.  486,  89  A  247.  (2)  That 
arbitrators  need  not  take  oath.  Lilley 
v.  Tuttle,  52  Colo.  121,  117  P  896,  Ann 
Casl913B,  196. 

619-38  [a]  Eefusal  of  arbitrators 
to  reopen  case  for  further  hearing  Is 
justified  where  to  do  so  would  make  it 
impossible  for  them  to  return  their 
award  within  the  time  contemplated  by 
the  agreement.  In  re  Silliman,  159 
Cal.  155,  113  P  135. 

619-39  Winter  v.  Meier,  178  111. 
App.  281. 

[a]  Equitable  principles  may  be  ap- 
plied. Central,  etc.  Co.  v.  Asphalt  P. 
Co.,  82  N.  J.  Eq.  246,  87  A  235;  Clark 
M.  Co.  V.  Ins.  Co.,  160  N.  C.  130,  75  SE 
944,  AnnCas  1914C,  367. 

621-47  [a]  Appearance  ajud  oSer 
of  eTidence  before  two  arbitrators  be- 
fore and  after  appointment  of  third 
waives  any  irregularity  in  procedure, 
slaughter  v.  Crisman  (Tex.  Civ.),  152 
S;SV  205. 

[b]  The  irregularity  of  not  swearing 
witnesses  is  waived  where  no  objection 
was  made,  or  exception  taken.  In  re 
Silliman,  159  Cal.  155,  113  P  135;  In 
re  Connor,  128  Cal.  279,  60  P  862; 
Hackney  v.  Adam,  20  N.  D.  130,  127 
NW  519. 

621-49     [aj     Failure    of    arbitrators 
to  be  sworn  is  waived  by  failure  to  ob- 
ject.    Dore  V.   Southern  Pac.   Co.,   163 
Cal.  182,  124  P  817;  Beckett  v.  Wigles- 
worth  (Mo.  App.),  178  SW  898. 
621-50     Eobinson    v.    Patterson,    210 
Fed.    839,    127    CCA    389;    Cravens    v. 
Estes,  144  Ky.  511,  139  SW  761;   Col- 
lings   Carriage   Co.   v.   Ins.    Co.,   86   N. 
J.  Eq.  53,  '97  A  726. 
622-53     Welch    v.   Probst,    151    App. 
Div.  147,  135  NYS  642. 
623-58     But    see    Cravens    v.    Estes, 
144  Ky.  511,  139  SW  761. 
[a]     Must  consult  both  sides. — Umpire 
has   no    right    to    act    alone    upon    in- 


formation from  one  party  and  arbitra- 
tor as  to  what  points  were  disagreed 
upon,  in  the  absence  of  other  party  and 
his  arbitrator.  Cravens  v.  Estes,  144 
Ky.  511,  139  SW  761. 
626-74  Eubank  v.  Bostick  (Tex. 
Civ.),  194  SW  214. 

626-75  Oregon-Washington  E.  &  N. 
Co.  V.  By.  Co.,  83  Or.  528,  173  P  600, 
989. 

626-76     Gonzalez    v.    Gonzalez,    174 

Cal.  588,  163  P  993. 

626-77    Wheat    Export    Co.    v.    Co. 

(App.  Div.),  173  NYS  679. 

626-79     Gary  v.  Long   (Cal.),  184  P 

857;  Gerdetz  v.  Irr.  Co.,  83  Or.  576,  163 

P  980. 

[a]  Under  Washington  Code,  an  in- 
dependent suit  will  not  lie  to  set  aside 
award  except  where  there  is  in  fact 
no  statutory  arbitration,  or  if  it  is  void. 
Dickie  Mfg.  Co.  v.  Const.  &  Eng.  Co., 
92  Wash.  316,  159  P  129. 
626-80  But  see  Corey  Coal  Co.  v. 
Coal  Co.,  231  Pa.  24,  79  A  812;  Ealeigh 
C.  &  C.  Co.  V.  Mankin  (W.  Va.),  97 
SE  299. 

627-83  Black  «. ,  Woodrufe,  193  Ala. 
327,  69  S  97. 

627-85  Dickie  Mfg.  Co.  v.  Const.  & 
Eng.  Co.,  92  Wash.  316,  159  P  129. 
627-88  Hackney  v.  Adams,  20  N.  D. 
130,  127  NW  519;  Swift  Current  v. 
Leslie,  33  W.  L.  E.  (Eng.)  528,  9  W.  W. 
E.  1024. 

[a]  Acceptance  of  benefits  under 
award  will  prevent  motion  to  vacate 
award  under  §1287,  Code  Civ.  Proe.  In 
re  Silliman,  159  Cal.  155,  113  P  135. 

[b]  Motion  for  new  trial  before  the 
arbitrators   is  not   the  proper  remedy. 
Ogden  V.  Baile  (Fla.),  75  S  794. 
628-90     Conway    v.   Both,    179    App. 
Div.  108,  166  NYS  182. 

628-93  [a]  Lapse  of  considerable 
time  does  not  deprive  court  of  right  ■ 
to  set  aside  award.  Thompson  v.  Bar- 
ber, 87  Kan.  692,  125  P  33. 
629-3  [aJ  Information  and  belief. 
Eequirement  of  Civ.  Code,  1910,  §5049, 
is  not  met  by  affidavit  of  party  filing 
exceptions  that  they  are  true  to  the 
best  of  his  knowledge  and  belief.  East- 
man C.  Mills  V.  Suggs,  136  Ga.  388,  71 
SE  667. 

629-6  Houston  County  Oil  M.  Mfg. 
Co.  V.  Dumee,  257  Pa.  607,  100  A  952. 
630-12  Wheat  Export  Co.  v.  Co. 
(App.  Div.),  173  NYS  679. 
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630-13  Oregon-Washington  E.  &  N. 
Co.  V.  By.  Co.,  83  Or.  528,  163  P  600, 
989. 

630-18  Utah  Const.  Co.  v.  Ey.  Co., 
174  Cal.  156,  162  P  631. 
630-22  [a]  Under  Alabama  code 
when  the  findings  of  arbitrators  are 
excepted  to,  on  appeal  from  a  judg- 
ment on  the  award,  the  appellate  court 
is  required  to  review  the  merit  of  the 
award  both  as  to  the  law  and  the  facts, 
just  as  if  it  were  originally  the  judg- 
ment 6f  the  trial  court  itself.  Bell  v. 
McKay  &  Co.,  196  Ala.  408,  72  8  83. 
631-24  Jessup  Co.  v.  Eeed  Co.,  10 
Del  Ch.  146,  87  A  1011. 

[a]  A  legal  remedy  under  statute  does 
not  preclude  equitable  remedy.,  Shaw- 
han  V.  Baker,  167  Mo.  App.  25,  150  SW 
1096. 

[b]  Concurrent  remedies. — "However, 
there  appears  to  be  no  legal  objection 
to  the  prosecution  of  proceedings,  on 
the  one  side  to  enforce  and  on  the 
other,  to  set  aside  an  award,  although 
manifestly  action  at  law  to  enforce 
the  award  is  at  peril  of  having  the 
award  set  aside  in  equity."  Early  v. 
Circuit  Judge,  166  Mich.  517,  131  NW 
1104. 

631t25  Jessup  Co.  v.  Eeed  Co.,  10 
Del.  Ch.  146,  87  A  1011. 
631-31  Washington  Nat.  Bank  v. 
Myers  (Kan.),  180  P  268;  Eubank  v. 
Bostick  (Tex.  Civ;),  194  SW  214. 
632-38  Yarbro  v.  Purser,  114  Miss. 
75,  74  S  425. 

633-40  Beall  v.  Board  of  Trade,  164 
Mo.  App.  186,  148  SW  386. 
633-41  [aj  In  New  Jersey  where 
the  submission  is  made  a  rule  of  court 
the  method  of  enforcing  the  award 
otherwise  than  by  suit  upon  it  or  upon 
the  bond  given  is  by  attachment  as 
for  contempt.  Practice  does  not  permit 
tte  entry  of  judgment  directly  upon 
tne  award.  Hoffman  v.  Westlecraft  (N. 
J.  L.),  79  A  318. 

633-43  Core  v.  Southern  Pac.  Co., 
163  Cal.  182,  124  P  817;  Train  v.  Emer- 
son, 144  Ga.  624,  87  SE  1072. 
633-44  Winter  v.  Meier,  178  111. 
App.  281 ;  Thompson  v.  Barber,  87  Kan. 
692,  125  P  33. 

633-45  Ogden  v.  Baile  (Pla.),  75  S 
794. 

^aj  Right  to  enter  judgment. — Where 
there  is  nothing  in  the  agreement  au- 
tnorizing  arbitrators  to  enter  judgment, 
and  they  have  ascertained  the  respect- 


ive rights  and  fixed  the  amount  due 
the  co\irt  may  enter  judgment.  And 
this  even  though  no  rule  of  court  for 
submission  of  the  case  to  arbitrators 
has  been  entered.  Murphy  &  Co.  v. 
Greenberg,  246  Pa.  387,  92  A  511. 
634-46  [a]  Not  reviewable  on  ap- 
peal where  not  served  within  time  pre- 
scribed. Salomon  v.  Salomon,  150  App. 
Div.  897,  134  NYS  648. 
634-47  .  Thompson  v.  Barber,  87  Kan. 
692,  125  P  33. 

fa]  In  absence  of  statute  a  summary 
judgment  cannot  be  entered.  Peele  v, 
Carolina  E.  Co.,  159  N.  C.  60,  74  SE 
592. 

I  b  J  Under  Pennsylvania  statute,  when 
award  is  returned  to  -the  prothonotary 
and  entered  on  his  docket,  it  has  the 
effect  of  a  judgment.  Spang  v.  Mattes, 
253  Pa.  101,  97  A  1026. 
639-66  Newcomb  v.  Hampton,  77  N. 
H.  399,  92  A  802. 

641-72  Bell  v.  Mackay  &  Co.  (Ala.), 
72  S  83. 

641-73  Ogden  v.  Baile  (Fla.),  75  S 
794. 

641-74  Street  v.  Parsons,  68  W.  Va. 
517,  70  S.  B.  113.  See  Carpeiiter  v. 
Hutchison,  243  Pa.  260,  90  A  154. 
642-75  See  S.  v.  Haldeman  (Tex. 
Civ.),  163  SW  1020. 
642-76  Starr  c.  McNeal,  253  Pa.  98, 
97  A  943. 

643-80  In  re  Hunnewell,  220  Mass. 
351,  107  NE  934. 

644-92  Winter  v.  Meier,  178  111. 
App.  281;  Oregon- Washington  E.  &  N. 
Co.  V.  By.  Co.,  83  Or.  528,  163  P  600, 
989;  Be  Sweinson,  1  W.  W.  E.  (1917) 
1241. 

646-97  Wise  v.  Johnson,  14  Ala. 
App.  396,  69  S  986. 

646-98  Winter  v.  Meier,  178  111. 
App.  281. 

647-7  Conant  v.  Arsenault  (Me.), 
107  A  866. 

648-10  [a]  Plaintiff  must  plead 
not  only  the  award  but  also  the  sub- 
mission. Thatcher  Imp.  &  M.  Co.  v. 
Brubaker,  193  Mo.  App.  627,  187  SW 
117. 

649-22  Oregon-Washington  E.  &  N. 
Co.  V.  By.  Co.,  83  Or.  528,  163  P  600, 
989. 

653-48  Thornburgh  v.  Eys.  Co.,  254 
Pa.  246,  98  A  894. 

656-65  Eeager's  Admx.  v.  Pennsyl- 
vania Co.,  169  Ky.  479,  184  SW  395; 
Doherty  v.  Ins.  Co.,  224  Mass.  310,  112 
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NE  940  J  Thatcher  Imp.  &  Merc.  Co.  v. 

Brubaker,  193   Mo.  App.   627,   187   SW 

117. 

656-67     [a]     Refusal    of    arbitrators 

to  hear  evidence  and  to  decide  matter 

without    evidence    is    a,    good    defense. 

Meloy  V.  Imperial  Land   Co.,  163   Cal. 

99,  124  P  712. 

658-80     Kabatchnick       v.       Hoffman 

(Mass.),  115  NE  309. 

658-81     [a]     Fending  proceedings  to 

determine  its  validity . — Bill  to  enforce 

specific   performance   will  not   be   held 

to    await    another    award    determining 

the   valiaity    of    the    former.      Crystal 

Ice  Co.  V.  Elmer,  82  N.  J.  Eq.  486,  89 

A  247. 

661-99     Early     v.     Ingham     Circuit 

Judge,  166  Mich.  517,  131  NW  1104. 

662-7     Schlanbusch     v.     Schlanbuseh, 

102  Neb.  462,  167  NW  557. 

664-14     Burke    Grain    Co.   v.    Stinch- 

eomb   (Okl.),   173   P   204;    Holcomb   v. 

Blankenship   (Tex.  Civ.),  180  SW  918. 

[a]    But    tlie    defense    is    eliminated 

where  the  plaintiff  filed  suit  before  the 

award   was   made.     Bullock    v.   Mason, 

194  Ala.  663,  69  S  882. 

664-15     Lilley  v.  Tuttle,  52  Colo.  121, 

117  P  896,  AnnCasl913D,  196. 

665-18     Florence    Mach.,   etc.   Co.   v. 

Agr.  Corp.,  10  Ala.  App.  463,  65  8  413. 
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677-3    Johnson  v.  O'Neill,  181  Mich. 
326,  148  NW  364,  150  NW  835. 
678-11     Lord  v.  New  York,  171  App. 
Div.   140,   157   NTS   127.     See   Dudley 
V.  Straiii  (Tex.  Civ.),  130  SW  778. 
679-15     Bowell  v.  Draper,  149  la.  725, 
129  NW  54;  Williar  v.  Nagle,  113  Md. 
:    614,  77  A  680. 

680-29     Johnson      v.      O'Neill,      181 
Mich.  326,  148  NW  364,  150  NW  835. 
680-30     But   see  Fischer   v.   Sehram, 
173  App.  Div.  147,  159  NYS  496. 
681-33    Larivee     v.     A'Hearn,     207 
Mass.  288,  93  NE  703. 
681-35     Brown     v.     Coffee,     17     Cal. 
App.   381,   121   P   309,   311;    Denoth   v. 
Carter,  85  N.  J.  L.  95,  88  A  835. 
681-39     See    Audubon    Bldg.    Co.    v. 
Andrews,  187  Fed.  254. 
682-44     School  Dist.  v.  Josenhans,  88 
Wash.   624,  153  P  326.     See  Benenato 
V.  McDougall,  166  Cal.  405,  137  P  8,  49 
LEA    (,NS)    1202;    Trunk  v.   Clark,   163 
la.   620,   145   NW   277;   Kortz  v.   Kim- 
berlin,  158  Ky.  566,  165  SW  654,  Contra, 


Bayne  v.  Everham,  197  Mieh.  181,  163 
NW  1002. 

683-45  Benenato  v.  McDougall,  166 
Cal.  405,  137  P  8,  49  LRA  (NS)  1202. 
[aj  Implied  representations. — ' '  So  far 
as  the  architect  is  concerned,  there  is 
always  an  implied  contract  that  the 
work  shall  be  suitable  and  capable  of 
being  used  for  the  purpose  for  which 
it  is  prepared.  Apart  from  questions 
of  public  policy,  this  principle  would 
prevent  him  from  recovering  upon  plans 
and  specifications  prepared  in  violation 
of  law,  unless  he  was  directed  to  so  '■ 
prepare  them  by  the  owner."  Nave 
V.  McGrane,  19  Ida.  Ill,  113  P  82. 
[b]  On  acceptance  of  the  work  by  the 
owner  after  the  architect  had  rendered 
the  entire  services,  he  was  authorized 
to  sue;  any  damage  to  the  owner  re- 
sulting from  the  negligent  performance 
of  the  contract  by  the  architect  was 
a  matter  of  recoupment.  Block  v.  Happ, 
144  Ga.  145,  86  SE  316. 
683-46  Bump  v.  McGrannahan,  61 
Ind.  App.  136,  111  NE  640. 
683-52  West  v.  McDonald,  64  Or. 
203,  127  P  784,  128  P  818. 
685-56  [a]  Work  not  satisfactory. 
In  an  action  on  a  contract  providing, 
"All  the  work  to  be  done  to  your  en- 
tire satisfaction  in  a  workmanlike  man- 
ner," it  is  not  a  defense  to  plead  sim- 
ply that  the  work  is  not  satisfactory. 
Miller  v.  Phillips,  39  E.  I.  416,  98  A  59. 
685-61  Clark  v.  Baptist  Church,  156 
NYS  305;  Applebaum  f.  Lumb.  Co. 
(Tex.  Civ.),  186  SW  810. 
686-64  Ahlgren  v.  Walsh,  173  Cal. 
27,  158  P  748. 

687-71  [a]  Slight  deviation  will 
:.ot  prevent  recovery,  unless  wilful. 
Pratt  V.  Dunlap,  85  Conn.  180,  82  A  195. 
687-75  Eoebling  Const.  Co.  v.  Doe 
Est.  Co.,  33  Cal.  App.  397,  165  P  547; 
Garey  v.  Pasco,  89  Wash.  382,  154  P 
433. 

687-78  Boss  Min.  &  Mill.  Co.  v. 
Sethman,  50  Colo.  33,  114  P  287;  Krum- 
holz  V.  Tobias,  167  111.  App.  553;  Klein- 
schnittger  v.  Dorsey,  152  111.  App.  598; 
Henry  v.  Jons,  ■  164  la.  364,  145  NW 
909;  Lofsted  v.  Bohman,  88  Kan.  660, 
129  P  1168;  Casavant  v.  Sherman,  213 
Mass.  23,  99  NE  475;  Gompert  v. 
Healy,  149  App.  Div.  198,  133  NYS  689; 
Meulenbergh  v.  Coe,  160  NYS  581; 
Clement  v.  Didier-March  Co.,  244  Pa. 
616,  90  A  927;  Pressy  v.  McCornack, 
235   Pa.    443,    84   A .  427;    Morgan    v. 
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Gamblfe,  230  Pa.  165,  79  A  410;  Beyer 
V.  Mountz,  60  Pa.  Super.  22;  Stude  v. 
Koehler  (Tex.  Civ.),  138  SW  193. 
[a]  What  Is  substantial  performance. 
Witt  V.  Gilmour,  172  App.  Div.  110, 
158  NYS  41;  Pippy  v.  Winslow,  62  Or. 
219,  125  P  298. 

688-79  Ross  Min.  &  Mill.  Co.  v. 
Sethman,  50  Colo.  33,  114  P  287; 
Haentze  v.  Brown,  193  111.  App.  288; 
Elias  V.  Coleman,  137  NYS  883;  Mitch- 
ell V.  Lumb.  Co.,  31  Okl.  834,  124  P  10; 
Smith  V.  Cunningham  Piano  Co.,  239 
Pa.  496,  86  A  1067;  Pressy  v.  McCor- 
nack,  235  Pa.  443,  84  A  427;  Morgan 
V.  Gamble,  230  Pa.  165,  79  A  410; 
bmyers  v.  Zmitrovitch,  55  Pa.  Super. 
4*0;  United  Iron  Wks.  v.  Wagner,  89 
Wash.  293,  154  P  460. 
689-80  Lofsted  v.  Bohman,  88  Kan. 
660,  129  P  1168;  Gutov  v.  Clark,  190 
Mich.  381,  157  NW  49. 
693-93  Schulze  v.  Farrell,  142  App. 
Div.  13,  126  NYS  678. 
693-94  Craig  v.  Furniture  Co.  (Mo. 
App.),  187  SW  793. 

694-96  Coppola  v.  Grande,  88  N.  J. 
L.  324,  96  A  67;  Funk  v.  House  (Tex. 
Civ.),  168  SW  481.  See  Growall  v. 
Pacific   Surety   Co.,   21    Cal.   App.    185, 

131  P  73. 

695-98     West    v.    McDonald,    64    Or. 
203,  127  P  784,  128  P  818. 
'696-1     Gutov  V.  Clark,  190  Mich.  381, 
157  NW  49. 

700-24  Callahan  Const.  Co.  v.  V.  S., 
47  Ct.  CI.  (U.  S.)  229;  City  St.  I.  Co. 
V.  Kroh,  158  Cal.  308,  110  P  933;  Schae- 
fer  &  Co.  V.  Ely,  84  Conn.  501,  80  A 
775,  AnnCasl912D,  899;  Busse  v.  Doug- 
las, 165  Mich.  95,  130  NW  188,  17  Det. 
Leg.  N.  1241;  Along-The-Hudson  Co.  v. 
Ayres,  170  App.  Div.  218,  156  NYS  58; 
Hedden  Const.  Co.  v.  Realty  Co.,  136 
App.  Div.  601,  121  NYS  64,  aflf.,  202 
J.  Y.  522,  95  NB  1130;  Creamery  Pack- 
age Mfg.  Co.  V.  Russell,  84  Vt.  80,  78 
A  718,  32  LRA  (NS)  135. 
rOO-25     Wiley  v.  Hart,  74  Wash.  142, 

132  P  1015. 

700-27     Rooerts    v.    Assn.,    146    Ga. 

490,  91  SE  675.     See  Draper  v.  Miller, 

92  Kan.  275,  140  P  890.  , 

701-28     Borup  v.  Von  Kokeritz,  162 

App.  Div.  394,  147  NYS  832.  See  Tubbs 

V.  Delillo,  19  Cal.  App.  612,  127  P  514. 

702-40     Growall  v.  Surety  Co.,  21  Cal. 

App.  185,  131  P  73. 

702-42     Oldewurtel     v.     Bevan,     117 

Md.  645,  84  A  66. 


r03-45     Tubbs    v.    Delillo,     19     CaL 

App.  612,  127  P  514. 

703-47     Mannix    v.    Radke    Co.,    166 

(jal.  333,  136  P  52. 

'/04-51     Brady  v.   Oliver,   125   Tenn. 

595,  147   SW  1135,  AnnCasl913C,  376, 

41  LRA  (NS)  60. 

704-52     American  E.   Co.  v.  Kesner, 

263  111.  515,  105  NE  334. 

704-53    Blackham   v.   Olsen    (Utah), 

169  P  156. 

704-55     Shelton  v.  Larkin  (Ala.),  74 

S  971;  Hellman  «/.  Roe,  275  111.  158,  113 

NE  989;  Taylor  v.  Meadows,  175  N.  C. 

373,  95  SE   662. 

705-60     Stewart   v.    Stephenson,i  172 

NG  81,  89  SE  1060. 

706-66     [a]     Where  architect's  plans 

are   at  fault,   contractor   may    recover 

cost     of     reconstruction.     Pine     Bluff 

Hotel  Co.  V.  Monk,  122  Ark.  308,  183 

SW  761. 

707-71     Da    Moth    v.    School    Dist. 

(Tex.  Civ.),  186  SW  437. 

r08-81  ■  Ahlgren   v.   Walsh,   173   Cal. 

27,  158  P  748. 

709-90     Voska  v.   Ruland    172   Appl 

Div.    616,    158    NYS    780;    Bennington 

Lumb.    Co.    V.   Attaway,    58    Okl.   229, 

158  P  566. 

710-97  But  see  Wright  v.  Larkin, 
154  NYS  961;  Maddox  v.  Lumb.  Co. 
(.Tex.  Civ.),  188  SW  958. 
[a]  Variance. — Under  allegations  of 
full  performance  of  contract,  excuse 
tor  failure  to  perform  may  not  be 
shown.    Herdal  v.  Sheehy,  173  Cal.  163, 

159  P  422. 

[bj  Amendments. — ^When  the  com- 
plaint alleges  performance,  plaintiff  is 
Lot  entitled  to  amend  after  the  evi- 
dence is  in,  and  allege  excuse  for  fail- 
ure to  perform.  Carnahan  Mfg.  Co.  v. 
Beeb«-Bowles  Co.,  80  Or.  124,  156  P 
584. 

[c]  In  suit  for  extra  services  in  super- 
Intending  building,  it  is  not  necessary 
to  allege  the  time  required  and  cost  of 
each  of  the  many  changes,  alterations 
and  additions,  where  the  time  it  would 
have  required  under  the  original  plans, 
and  that  required  by  reason  of  altera- 
tions and  additions,  is  alleged.  Shear 
f.  Bruyere  (Tex.  Civ.),  187  SW  243. 
710-9S  Buffalo  Zinz  &  Copper  Co.  V. 
MoCarty,  125  Ark.  582,  189  SW  355. 
710-1  Nichols  V.  Tallman  (Mo.),  189 
SW  1184. 

711-5  Regnell  Co.  v.  Meiswinkel,  191 
111.  App.  238. 
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712-17  Board  of  Commerce  of  Ann 
Arbor  v.  Trust  Co.,  225  Fed.  454,  140 
CCA  486;  Pine  Bluflf  Hotel  Co.  v.  Monk, 
122  Ark.  308,  183  SW  761;  Nevada 
County  Bank  v.  Sullivan,  122  Ark.  235, 
183  SW  169;  Southern  Menhaden  Co. 
V.  How,  71  Fla.  128,  70  S  1000;  Wood 
V.  Ocean  City,  85  N.  J.  Eq.  328,  96  A 
489;  Brooklyn  Structural  Steel  Corp.  v. 
Lechtman,  92  Misc.  164,  155  NYS  220; 
Foos  Gas  Engine  Co.  v.  Land  &  Cattle 
Co.  (Tex.  Civ.),  185  SW  382;  Gillespie 
V.  Williams  (Tex.  Civ.),  1^9  SW  1101. 
See  Schmulbach  v.  Caldwell,  196  Fed. 
16,  115  CCA  650. 

713-19  Giberson  v.  Fink,  28  Cal. 
App.  25,  151  P  3.71;  United  Iron  Wks. 
v.  Wagner,  89  Wash.  293,  154  P  460. 
713-22  Second  Nat.  Bank  v.  Bridge 
Co.,  183  Fed.  391,  105  CCA  611;  Gnuske 
V.  Duffy,  177  III.  App.  648;  Southern  E. 
E.  Co.  V.  Bankers'  Co.  (Mo.),  184  SW 
1030;  Waldron  v.  Gilmore,  87  N.  J.  L. 
723,  95  A  129;  Borup  v.  Von  Kokeritz, 
162  App.  Div.  394,  147  NYS  832. 

[a]  Certificate  conclusive  on  owner  in 
absence  of  fraud  and  mistake.  Salfls- 
berg  V.  St.  Charles,  154  111.  App.  531; 
Landstra  v.  Bunn,  81  N.  J.  L.  680,  80 
A  496;  Geriseh  v.  Herold,  81  N.  J.  L. 
171,  79  A  1028. 

[b]  A  special  plea  is  necessary  to  set 
up  defense  that  architect's  certificate 
was  a  necessary  condition  precedent  to 
payment.  George  j;.  Eoberts,  186  Ala. 
521,  65  S  345. 

714-23  Gnuske  v.  Duffy,  177  111. 
App.  648;  Federal  Contracting  Co.  v. 
Coal  Creek  Dist.,  166  111.  App.  369. 

[a]  Death  of  architect  is  a  sufSeient 
reason.  See  Potter  College  •».  Collett, 
142  Ky.  322,  134  SW  173. 

[b]  Subsequent  modification  of  con- 
tract providing  for  additional  work 
wherein  no  mention  is  made  of  neces- 
sity of  architect's  certificate,  will  per- 
mit builder  to  recover  for  the  additional 
work  regardless  of  certificate.  Sweatt 
V.  Bonne,  60  Wash.  18,  110  P  617. 
715-24  Masek  v.  Chmelik,  169  111. 
App.  589;  Kleinschnittger  v.  Dorsey, 
152  HI.  App.  598. 

717-28  Second  Nat.  Bank  v.  Bridge 
Co.,  183  Fed.  391,  105  CCA  611. 
719-31  Anderson  v.  Odd  Fellows,  84 
N.  J.  L.  176,  86  A  367. 
720-32  Scully  v.  V.  S.,  197  Fed.  327. 
720-33  See  Central,  etc.  Co.  v.  As- 
phalt P.  Co.,  82  N.  J.  Eq.  246,  87  A 
235., 


ABGUMENTS 
726-1  S.  V.  Boasso,  38  La.  Ann.  202 
(on  motion  for  new  trial) ;  Belber  v. 
Calvo,  16  P.  E.  342;  Hickman  v.  S., 
64  Tex.  Cr.  161,  141  SW  973;  Hull  v. 
Seattle,  E.  &  S.  E.  Co.,  60  Wash.  162, 
110  P  804. 

[a]  Discretionarywlth  court  to  permit 
discussion  of  law.  Davis  v.  S.,  68  Tex. 
Cr.  259,  151  SW  313. 

[b]  Greater  latitude  allowed  in  argu- 
ment before  court  than  before  jury. 
Lowther  v.  Waycross,  12  Ga.  App.  727, 
78  SE  141. 

726-4     [a]     Stating  facts  of  reported 
decisions  proper.    Betts  «.  Tel.  Co.,  167 
N.  C.  75,  83  SE  164. 
727-6     Cross  v.  S.,  68  Ala.  476. 
[a J     Time  for  argument  on  motion  for 
new  trial  is  within  discretion  of  court. 
Counsel  are  presumed  to  be  ready  when 
motion   is   made,   and   where   court   re- 
quires argument  even  though  counsel  is 
not  prepared,  there  is  no  abuse  of  dis- 
cretion.    S.  V.  Long,  93   S.   C.   502,   77 
SE   61;   S.  V.  Davis,  88   S.  C.   229,  70 
SE  811,  34  LEA  (NS)  295. 
[b]     Discretionary  with  court  to  per- 
mit   the    reading    of    cases.      Davis   v. 
S.,  68  Tex.  Cr.  259,  151  SW  313. 
727-9     See  Davis   v.  S.,   68   Tex.   Cr. 
259,  151  SW  313. 

727-10    Ft.  Worth  &  D.  C.  E.  Co.  v. 
Stalcup   (Tex.  Civ.),  167  SW  279. 
728-14     Cross  v.  S.,  68  Ala.  476;  P. 
V.  Green,  99  Cal.  564,  34  P  231;  Lynch 
V.  S.,  9  Ind.  541;  S.  v.  Tighe,  27  Mont. 
327,  71  P  3;  S.  u.  Williams,  168  N.  C. 
191,  83  SE  714;  S.  v.  Gutterman,  20  N. 
D.  432,    128    NW    307,    AnnCasl912C, 
816;  Dille  V.  S.,  34  O.  St.  617,  32  Am. 
Eep.  395;  Thompson  v.  8.,  6  Okl.  Cr.  50, 
117  P  216;   Anselin  v.  S.,  72  Tex.  Cr. 
17,   160   SW   713;    Chapman   v.    S.,    66 
Tex.  Cr.  489,  147  SW  680;  Zimmer  v. 
S.,  64  Tex.  Cr.  114,  141   SW  781. 
See  note  in  46  AmSt  23. 
728-15     Hyman  &  Co.  v.  Snyder  Co., 
159  Ky.  354,  167  SW  146. 
728-16     Murphy  v.  Bay,  161  Ky.  384, 
170  SW  946;  Ely  Walker  D.  G.  Co.  v. 
Blake   (Okl.),  158  P  ,381. 
728-17    Wliere  neither  party  requests 
privilege,  nor  is  asked  by  court  if  they 
desire   to  argue   to   the   jury,   there   is 
no  error.     Taylor  v,  Belton,  188  Mi"ch. 
302,  154  NW  149. 

730-22  St.  Louis  &  S.  P.  E.  Co.  v. 
Vanzego,  71  Kan.  427,  80  P  944;  South- 
ern Kan.  By.  Co.  v.  Michaels,  49  Kan. 
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388,  30  P  408;  Atchiaon,  etc.  E.  Co.  v. 
Lambert,  32  Okl.  665,  123  P-428. 
[a]  Effect  of  nominal  opening  on  his 
right  of  reply. — Seaboard  Air  Line  By. 
V.  Eentz,  60  Fla.  449,  54  S  20,  in  which 
the  court  said  that  if  the  plaintiff  re- 
fuses to  fairly  open  hia  case,  he  should 
not  be  permitted  to  reply;  or  if  he  is 
permitted  to  do  so,  then  the  opposite 
attorney  should  be  permitted  to  reply 
to  him. 

730-23  Pittsburg  &  St.  L.  E.  Co. 
V.  Martin,  82  Ihd.  476;  Conrad  v.  Cleve- 
land, CO.  &  St.  L.  E.  Co.,  34  Ind. 
App.  133,  72  NE  489;  Barden  v.  Bris- 
coe, 36  Mich.  254;  Henry  v.  Dussell,  71 
Neb.  691,  99  NW  484;  Atchison,  etc. 
E.  Co.  V.  Lambert,  32  Okl.  665,  123  P 
428;  Koontz  v.  Mylius,  77  W.  Va.  499, 
87  SE  851.  But  see  Board  of  Comrs. 
V.  Allbert,  6  Kan.  App.  165,  51  P  307; 
Hacknev  v.  Tel.  Co.,  69  N.  J.  L.  335,  55 
A  252. 

730-27  [a]  If  a  new  Issue  is  in- 
jected, the  litigants  should  be  permit- 
ted to  argue  it.  Clancy  v.  Joplin  (Mo. 
App.),  181  SW  120. 

731-29     Atchison,  etc.  E.  Co.  v.  Lam- 
bert, 32  Okl.  665,  123  P  428. 
731-31     Curtis  v.  E.  E.,  78  N.  H.  116, 
97  A  743. 

Erratum. — Cross-reference  to  title 
"Opening  and  Closing  Statements" 
should  be  to  title  "Opening  and  Clos- 
ing." 

731-33  Atchison,  etc.  E.  Co.  v.  Lam- 
bert, 32  Okl.  665,  123  P  428. 
731-34  McVay  v.  S.,  104  Ark.  629, 
150  SW  125  (even  in  a  capital  case); 
Anselin  v.  S.,  72  Tex.  Cr.  17,  160  SW 
713. 

[a]  Right  to  reply  lost  by  waiving 
argument.  Tyre  v.  Morris,  5  Harr. 
(Del.)  3;  Seattle  &  M.  E.  Co.  v.  Boeder, 
30:  Wash.  244,  70  P.  498,  94  AmSt  864. 
See  Seaboard  Air  Line  E.  Co.  i\  Eeutz, 
60  Fla.  449,  54  S  20. 
731-35  Cole  v.  S.,  14  Ala.  App.  71. 
71  S  616. 

732-37  S.  V.  Knudson,  21  N.  D.  562, 
132  NW  149. 

732-40  Erratum. — Cross-reference  to 
title  "Opening  and  Closing  State- 
ments" should  be  to  title  "Opening 
and  Closing." 

733-42  Dickinson  v.  McBride,  127 
Ark.  555,  193  SW  89;  P.  v.  Mendosa 
(Cal.),  173  P  998. 

733-44  S.  V.  Hewett,  103  Wash.  52, 
173  P  726. 


733-45     Adams  v.  %.,  179  Ind.  44,  99 

NE  483. 

734-46  Lindsay  v.  S.,  138  Ga.  818, 
76  SE  369  (power  to  limit  time); 
Welch  V.  S.,  114  Miss.  708,  75  S  548; 
Weaver  v.  S.,  24  O.  St.  584;  Gray  v.  S. 
(Tex.  Cr.),  1^7  SW  940;  Cooper  c.  Eob- 
ischung  Bros.  (Tex.  Civ.),  155  SW  1050. 
See  S.  V.  KicKinnon,  158  la.  619,  138 
NW  523. 

faj  Argument  may  be  limited  to  erl- 
dence. — Campbell  c.  S.,  62  Tex.  Cr.  561, 
138  SW  607. 

[b]  Whether  a  reply  is  warranted  by 
the  presentation  of  new  points  in  argu- 
ment is  within  discretion  of  court.  S. 
V.  Leek,  152  la.  12,  130  NW  1062. 
734-48  Idaho  Gold  Coin  Min.  &  M. 
Co.  V.  Iron  Wks.  Co.,  49  Colo.  66,  111 
P  553  (ruling  held  proper) ;  Irvin  v. 
E.  Co.,  164  N.  C.  5,  80  SE  78. 
734-50  Alabama  Fuel  &  1.  Co.  v. 
Benenante,  11  Ala.  App.  644,  66  S  942; 
Lemuels  v.  S.,  113  Ark.  598,  166  SW 
741;  Sullenbarger  v.  Ahrens,  168  la. 
288,  150  NW'  71;  Citizens'  Mut.  F. 
Ins.  Co.  V.  Bridge  Co.,  116  Md.  422,  82 
A  372  (whether  argument  within  rec- 
ord); P.  V.  Swift,  172  Mich.  473,  138 
NW  662;  Brinkmann  v.  Gottenstroe- 
ter,  160  Mo.  App.  596,  140  SW  1194; 
Craig  ».  E.  Co.,  89  S.  C.  161,  71  SE 
983  (discretion  not  abused) ;  Cagle  v. 
S.  (Tex.  Cr.),  200  SW  153;  Texas  & 
Pac.  Ey.  V.  Garcia,  62  Tex.  285;  Glover 
V.  Pfeuffer  (Tex.  Civ.),  163  SW  984; 
Texas  Midland  E.  E.  v.  Wiggins  (Tex. 
Civ.),  161  SW  445;  Harrison  v.  S.,  8 
Tex.  App.  183;  S.  v.  Conroy,  82  Wash. 
417,  144  P  538,  court  has  a  large  dis- 
cretion in  determining  what  is  proper 
argument.  See  Crider  v.  McCoUey,  154 
la.  671,  135  NW  364. 
734-51  Jackson  v.  S.,  2  Ala.  App. 
226,  57  S  110;.Stadler  v.  E.  Co.,  159 
111.  App.  617;  Vick  v.  S.,  71  Tex.  Cr.  50, 
159  SW  50. 

735-52  McDonald  v.  P.,  126  111.  150, 
18  NE  817,  9  Am  St  547  (much  lat- 
itude); Jacobs  V.  S.,  103  Miss.  622,  60 
S  723  (great  latitude);  Norfolk-S..  E. 
Co.  V.  Tomlinson,  116  Va.  153,  81  SE 
89  (much  latitude);  S.  v.  Cooper,  74 
W.  Va.  472,  82  SE  358. 
,[a]  Wide  latitude  allowed.  — P.  «. 
Burke,  18  Cal.  App.  72,  122  P  435-448; 
Bell's  Admr.  r.  Ey.  Co.,  148  Ky.  189, 
146  SW  383;  Martin  v.  S.,  63  Miss.  505, 
56  Am  Eep  S13. 
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735-53  See  Wilburn  v.  S.,  141  Ga. 
510,  81  SE  444  (holding  that  allowing 
the  state  three  speeches  and  the  ac- 
cused but  two  is  not  error);  Dille  v. 
S.,  34  O.  St.  617,  32  AmEep  395,  where 
evidence  was  circumstantial  and  re- 
quired a  half  day  for  its  presentation, 
defendant  was  entitled  to  be  heard  by 
both  counsel. 

736-54  [a]  Indisposition  of  de- 
fendant's counsel  does  not  deprive  the 
state  of  its  statutory  right  to  two  ad- 
dresses. Leggett  V.  S.,  62  Tex.  Cr.  99, 
136  SW  784;  Vines  v.  S.,  31  Tex.  Cr. 
31,  19  SW  545. 

736-55  S.  V.  Hiller,  75  N.  C.  73; 
Holmes  v.  S.,  68  Tex.  Cr.  17,  150  SW 
926;  Jenkins  v.  S.,  60  Tex.  Cr.  236,  131 
SW  542. 

[a]  If  defendant's  counsel  declines 
to  address  the  jury,  the  court,  in  its 
discretion,  may  permit  two  speeches  by 
the  prosecution.  Walker  v.  S.,  64  Tex. 
Cr.  70,  141  SW  243. 
737-57  Kernodle  v.  Kernodle,  174 
N.  C.  441,  93  SE  956;  Lindsey  v. 
Mitchell,  174  NC  458,  93  SE  955. 
EiratuuM —  Cross-retference  to  title 
"Opening  and  Closing  Statements" 
should  be  to  title  "Opening  and  Clos- 
ing." 

737-58  S.  V.  Garlington,  90  S.  C. 
138,  72  SE  564;  Tex.  Code  Civ.  Proe. 
1895,  art.  704;  Hughes  v.  S.,  67  Tex. 
Cr.  333,  149  SW  173,  but  the  prosecu- 
tion has  closing  argument. 
737-60  Southern  Exp.  Co.  v.  South- 
ard, 182  Ky.  492,  206  SW  773;  Childers 
17.  C,  161  Ky.  440,  171  SW  149;  Hy- 
man  &  Co.  v.  Snyder  Co.,  159  Ky.  354, 
167  SW  146; 'Stout  v.  C,  148  Ky.  199, 
146  SW  407;  Bowen  v.  S.,  3  Tex.  App. 
617. 

[a]  An  extension  of  time  granted  in 
the  discretion  of  the  court  on  compli- 
ance with  rules.  Wilburn  v.  S.,  141 
Ga.  510,  81  SE  444;  Griggs  v.  S.,  17  Ga. 
App.  301,  86  SE  726. 

[b]  Interruption  of  counsel  to  inform 
him  he  had  nearly  consumed  his  time 
is  not  ground  for  new  trial.  Wilburn 
■V.  S.,  141  Ga.  510,  81  SE  444. 

[c]  Eefusal  to  allow  associate  coun- 
sel to  use  unused  time  is  not  error 
when  the  time  allotted  to  each  was 
agreed  upon  in  advance.  Bruder  v.  S., 
110  Ark.  402,  161  SW  1067. 
738-61  Samuels  v.  U.  S.,  232  Fed. 
536,  146  CCA  494;  Hamer  v.  S.,  104 
Ark.  606,  160  SW  142  (allowing  an  ex- 


tension of  two  minutes  not  an  abuse  of 
discretion) ;  Porter  v.  S.,  6  Ga.  App. 
770,  65  SE  814  (in  which  counsel  did 
not  use  the  full  time  alloted  him  in- 
tending to  argue  the  facts  in  rebuttal, 
the  prosecution's  anouneing  there 
would  be  no  argument.  It  was  held 
error  for  the  court  to  refuse  to  allow 
him  to  present  his  argument  on  the 
facts  within  the  time  limited  for  ar- 
gument); McCain  v.  S,,  132  Ark.  497, 
201  SW  840;  P.  v.  Prewett  (Cal.  App.), 
180  P  844;  Cook  v.  8.  (Ga.  App.),  97 
SE  264;  Cox  i:  S.,  21  Ga.  App.  238,  94 
SE  47;  Vaughn  v.  Corbin,  170  Ky.  426, 
186  SW  131;  Childers  v.  C,  161  Ky. 
440,  171  SW  149;  Murphy  v.  Bay,  161 
Ky.  384,  170  SW  946;  Hyman  &  Co. 
V.  Snyder  Co.,  159  Ky.  354,  167  SW 
146;  Stout  f.  C,  148  Ky.  199,  146  SW 
407;  Scott  V.  C,  148  Ky.  80,  146  SW 
406;  S.  V.  Williams,  69  Mo.  110;  Gra- 
ham V.  S.,  90  Neb.  658,  134  NW  249; 
Gray  v.  8.  (Tex.  Cr.),  197  SW  990; 
Creech  v.  8.,  70  Tex.  Cr.  229,  158  SW 
277;  Holmes  v.  8.,  68  Tex.  Cr.  17,  150 
SW  926;  Hughes  v.  8.,  67  Tex.  Cr.  333, 
149  SW  173;  King  v.  S.,  67  Tex.  Cr.  63, 
148  SW  324;  Jenkins  v.  S.,  60  Tex.  Cr. 
236,  131  SW  542;  Bailey  v.  S.,  37  Tex. 
Cr.  579,  40  SW  281;  Scott  v.  8.  (Tex. 
Cr.).  36  SW  276.  See  notes  to  46 
AmSt  23;  42  LEA(NS)  209;  25  LEA 
(NS)  1027. 

[a]  A  constitutional  guaranty  "that 
in  all  criminal  prosecutions,  the  ac- 
cused has  the  right  to  be  heard  by 
himself  and  counsel,  or  either,"  is  not 
infringed  by  limiting  of  argument. 
Lindsay  v.  S.,  138  Ga.  818,  76  SE  369. 
fb]  As  governed  by  rules  of  court. 
Prima  facie  the  time  fixed  by  the  rules 
of  court  for  argument  is  sufficient;  and 
discretion  of  the  judge  in  refusing  ad- 
ditional time  is  not  abused  unless  it 
be  shown  that  the  case  is  exceptional. 
Bowen  v.  Gaskins,  144  Ga.  1,  85  SE 
1007. 

739-62  [a]  Wide  latitude  allowed 
to  court's  discretion.  Helms  v.  Central 
of  Georgia  E.  Co.,  188  Ala.  393,  66  S 
470. 

[b]  Pressure  of  business  not  a  ground 
for  depriving  counsel  of  a  reasonable 
time.  Mitchell  v.  Eobinson  (Tex. 
Civ.),  162  SW  443. 

739-63  Huskey  v.  8.,  129  Ala.  94, 
29  S  838  (larceny  with  a  limit  of  one 
hour  and  a  half);  Waters  v.  8.,  117 
Ala.  108,  22  S  490   (larfieny  case  with 
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a  two  hour  fimit);  Crawford  v.  S.,  112 
Ala:  1,  21  S  214;  Peagler  v.  S.,  110 
AI^.  11,  20  S  363  (murder  case,  one 
and  one-half  hour  limit);  P.  v.  Tock 
Chew,  6  Cal.  636  (three-qua,rters  of  an 
hour  for  prosecution  and  half  an  hour 
for  defense  in  a  grand  larceny  case  in 
which  issue^  were  few  and  simple);  P. 
V.  Morrell,  28  Cal.  App.  729,  153  P 
977;  Wilburn  v.  S.,  141  Ga.  510,  81  SE 
444  (limit  of  three  and  a  half  hours); 
Lindsay  v.  S.,  138  Ga.  818,  76  SE  369 
(murder  case  with  two  and  half  hour 
limit);  Wallace  v.  8.,  95  Ga.  470,  20 
SE  250  (thirty  minutes  limitation  in  a 
misdemeanor  ease);  S.  v.  Eiddle,  20 
Kan.  711  (four  hours  and  a  half  to 
each  sidej;  Lucas  v.  C,  149  Ky.  495, 
149  SW  861,  42  LEA(NS)  209  (cir- 
cumstances not  being  complicated,  a 
thirty  minute  limitation  held  proper) ; 
Stout  V.  C.J  148  Ky.  199,  146  SW  407 
(larceny  with  a  limit  of  ten  minutes): 
Scott  V.  C,  148  Ky.  80,  146  SW  406 
(ten  minutes  is  not  too  short  in  a  case 
for  conversion  from  a  carrier  where 
the  evidence  is  brief  and  simple);  S. 
V.  Varnado,  131  La.  952,  60  S'  627 
(trial  consumed  three  hours,  the  argu- 
ment was  limited  to  a  half  hour  on 
each  side) ;  P.  v.  Smith,  122  Mich.  284, 
81  NW  107  (thirty-five  minutes  under 
court  rule,  in  case  of  statutory  rape); 
Graham  v.  S.,  90  Neb.  658,  134  NW  249 
(forty  minute  limit  in  prosecution  for 
abandonment  of  wife);  Hanks  v.  S., 
88  Neb.  464,  129  NW  1011  (limit  of 
an  hour  and  fifteen  minutes  on  a  side); 
S.  V.  Collins,  70  N.  C.  241,  16  AmEep 
771  (murder  case  with  limit  of  one  and 
a  half  hours);  Holmes  v.  S.,  68  Tex. 
Or.  17,  150  SW  926  (homicide  case  with 
a  limit  of  four  and  a  half  hours  on  a 
side);  Hughes  v.  S.,  67  Tex.  Cr.  333, 
149  SW  173  (limit  of  argument  to 
thirty  minutes.  Counsel  used  this  time 
arguing  for  peremptory  instruction  to 
acquit.  On  asking  more  time  court 
offered  more  time  to  argue  to  jury  but 
declined  to  hear  more  argument  for  in- 
struction. Counsel  declined  to  argue  to 
jury  and  state  closed  argument  to  jury. 
No  error);  King  v.  S.,  67  Tex.  Cr.  63, 
1''.8  SW  324  (two  hours  on  each  side); 
Jenkins  v.  S.,  60  Tex.  Cr.  236,  131  SW 
542  (rape  case  with  a  one  hour  limit)- 
Wftitley  «.  S.  (Tex.  Cr.),  56  SW  69 
(thirty  minutes  in  larceny  case);  Glo- 
ver V.  Houston  Belt  Terminal  E.  Co. 
(Tex,    Civ.),   163    SW    1063    (personal 


injury  suit  with  limitation  of  one  hour 
and  fifteen  minutes);  Mitchell  v.  Bob- 
inson  '(Tex.  Civ.),  162  SW  443.  See 
notes  in  46  AmSt  26;  2  Am.  &  Bng. 
Ann.   Cas.   435, 

741-64  Taylor  v.  9.  (Ala.  App.),  72 
S  557;  White  v.  P.,  90  111.  117,  32 
AmEep  12  (larceny  with  limit  of  five 
minutes);  Moses  v.  Coal  Co.,  166  Ky. 
805,  179  SW  1043;  Childers  v.  C,  161 
Ky.  440,  171  SW  149  (one  hour  in  vol- 
untary manslaughter  case  with  many 
witnesses  and  conflicting  evidence); 
Murphy  v.  Eay,  161  Ky-  384,  17'0  SW 
946  (personal  injury  suit  seeking  to 
recover  $2000  which  is  hotly  contested, 
ten  minutes  is  too  short  a  time.  At 
least  twenty-five  minutes  should  be  al- 
lowed); Hyman  &  Co.  v.  Snyder  Co., 
159  Ky.  354,  167  SW  146  (limit  of  ten 
minutes  in  an  action  involving  $2000, 
the  trial  of  which  consumed  two  days); 
P.  V.  Labadie,  66  Mich.  702,  33  NW 
806  (a  prosecution  for  assault  with  in- 
tent to  murder  with  a  limitation  of  one 
hour  to  each  side);  S.  v.  Eogoway,  45 
Or.  601,  78  P  987,  81  P  234,  2  Am.  & 
Eng.  Ann.  Cas.  434  (arson  with  limit 
of  one  hour  on  each  side);  Cooper  v. 
Eobischung  Bros.  (Tex.  Civ.),  155  SW 
1050,  in  which  eighteen  witnesses 
were  examined  at  length  and  the  tes- 
timony conflicting,  limit  to  thirty  min- 
utes improper.  See  notes  in  46  AmSt 
27;  2  AnnCas  435. 

[a]  Limiting  argument  of  counsel  is 
a  matter  within  the  discretion  of  the 
trial  court,  but  it  is  an  abuse  of  such 
power  to  restrict  the  argument  to  one 
hour  where  numerous  witnesses  are  to 
he  examined  and  there  is  a  great  deal 
of  conflicting  evidence.  Childers  v.  C, 
161  Ky.  440,  171  SW  149.  See  also 
vol.  2,  p.  451,  n.  92. 
742-65  But  see  Lindsay  v.  S.,  138 
Ga.  818,  76  SE  369. 
742-66  [a]  In  South  Carolina,  Gen. 
St.,  §2166,  limits  the  time  for  argu- 
ment to  two  hours  for  each  counsel  un- 
less he  shall  first  obtain  the  special 
permission  of  court.  S.  v.  Jones,  29  S. 
C.  201,  7  SE  296. 

[b]  Time  not  doubled  where  two  de- 
fendants elect  to  be  tried  together. 
Curry  v.  S.,  17  Ga.  App.  377,  87  SE 
685. 

743-68  Wilburn  v.  S.,  141  Ga.  510, 
81  8E  444;  Price  v.  S.,  137  Ga.  71,  72 
SE  908;  S.  V,  Vamado,  131  La,  952, 
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60  S  627,  the  rule  limits  the  maximum 
time  only. 

[a]  Request  for  additional  time,  by 
rule  of  court,  must  be  made  before 
argument  begins.  Lindsay  v.  S.,  138 
Ga.  818,  76  8E  369. 
743-69  [a]  Extension  of  time 
should  be  granted  when  properly  re- 
quested. Chanee  v.  S.,  97  Ga.  346,  23 
SE  832. 

743-72  [a]  In  Texas,  absence  of 
accused,  in  misdemeanor  case,  during 
argument  before  the  court  on  motion 
for  instructed  verdict,  held  reversible 
error  under  code.  Brooks  v.  S.  (Tex. 
Cr.},  179  SW  447. 

744-75  See  notes  in  122  AmSt  723. 
744-76  Home  v.  Eogers,  110  Ga.  362, 
35  SE  715,  49  LEA  176;  Meredith  v. 
P.,  84  111.  479;  Ellerbe  v.  S., '75  Miss. 
522,  22  S  950,  41  LEA  569;  8.  v. 
Claudius,  1  Mo.  App.  551;  Wright  v. 
S.,  7  Okl.  Cr.  280,  123  P  434;  Carney 
V.  S.,  47  Tex.  Cr.  566,  85  SW  7,  122 
AmSt  715;  Goodman  v.  S.,  47  Tex.  Cr. 
388,  83  SW  196.  See  2  AnnCas  8;  16 
AnnCas  629. 

[a]  Betirement  to  rear  of  court  room 
out  of  hearing  and  control  of  proceed- 
ings is  as  prejudicial  as  absence  from 
court  room.  Wright  v.  S.,  7  Okl.  Cr. 
280.  123  P  434. 

744-78  Brantley  v.  S.,  10  Ga.  App. 
24,  72  SE  520;  Poe  v.  Arch,  26  S.  D. 
291,  128  NW  166;  White  v.  S.,  61  Tex. 
Cr.  498,  135  SW  562. 
744-79  Graves  v.  P.,  32  Colo.  127,  75 
P  412. 

745-80  May  v.  C,  153  Ky.  141,  154 
SW  1074;  Hughes  v.  S.,  67  Tex.  Cr. 
333,  149  SW  173;  White  v.  S.,  61  Tex. 
Or.  498,  135  SW  562;  Cravens  v.  S., 
55  Tex.  Cr.  519,  117  SW  156. 
745-81  McVay  v.  S.,  104  Ark.  629, 
150  SW  125,  distinguishing  between 
affirmative  consent  and  acquiescence  by 
silence. 

745-83  [a]  The  variety  of  illus- 
trations is  limited  only  by  the  resources 
of  his  genius.  Mitchum  v.  S.,  11  Ga. 
615;  Pelham  &  H.  E.  Co.  v.  Elliott,  11 
Ga.  App.  621,  75  SE  1062-  Texas  Fire- 
works Co.  V.  Gunn  (Tex.  Civ.),  189  SW 
528. 

745-84  Tiner  v.  8.,  109  Ark.  138, 
158  SW  1087;  Henwood  v.  P.,  57 
Colo.  544,  143  P  373;  S.  v.  Ferrell,  233 
Mo.  452,  136  SW  709;  Stanton  v.  S., 
70  Tex,  Cr,  519,  158  SW  994. 


745-85  Hardy  v.  Eandall,  173  Ala. 
516,  55  S  997;  Walker  v.  §.,  61  Fla. 
78,  54  S  387,  request  denied  as  to 
money  not  in  evidence  and  enclosed  in 
a  vault.  But  see  Carswell  v.  S.,  10  Ga. 
App.  30,  72  SE  602;  Stanton  v.  S., 
70  Tex.  Cr.  519,  158  SW  994. 
746-86  Henderson  v.  S.  (Ala.  App.), 
72  S  590. 

[aj  Positions  of  persons  may,  in  the 
court's  discretion  be  demonstrated.  S. 
V.  Williams,  168  N.  C.  191,  83  SE  714. 

[b]  Using  son  of  deceased  as  model 
In  murder  trial  to  demonstrate  range  of 
bullets,  held  improper.  Moorman  v.  S., 
109  Miss.  848,  69  S  1000. 

[c]  Handing  pistol  to  juror,  and  ask- 
ing him  to  see  if  a  certain  wound  could 
be  self-inflicted,  although  not  revers- 
ible error,  should  not  be  indulged  in. 
Borders  v.  S.,  71  Tex.  Cr.  135,  161  SW 
483. 

747-87  Edwards  v.  S.,  75  Tex.  Cr. 
647,  172  SW  227,  gaot.  Standard  Peoc. 
747-88  O'Brien  v.  By.  Co.,  214 
Mass.  277,  I'Ol  NE  365;  Edwards  v. 
S.,  75  Tex.  Cr.  647,  172  SW  227  (quot. 
Standard  Proc);  Hardy  v.  S.,  150 
Wis.  176,  136  NW  638,  Jury  instructed 
the  case  was  by  way  of  illustration. 
747-89  O'Brien  v.  Ey.  Co.,  214 
Mass.  277,  101  NE  365;  Edwards  D. 
S.,  75  Tex.  Cr.  647,  172  SW  227,  quot. 
Standard  Proc. 

748-90  Edwards  v.  S.,  75  Tex.  Cr. 
647,  172  SW  227,  quot.  Standard  Peoc. 
748-91  Edwards  v.  S.,  75  Tex.  Cr. 
647,  172  SW  227,  quot.  text. 
[a]  The  use  of  an  "apt  illustration," 
etc.  Berry  v.  S.  (Miss.),  22  S  826. 
748-92  P.  V.  Avena,  34  Cal.  App. 
500,  168  P  148. 

748-93  Hill  v.  S.  (Miss.),  79  S  98; 
Kirby  Lumb.  Co.  v.  Youngblood  (Tex. 
Civ.),  192  SW  1106. 
748-94  King  v.  Hdw.  Co.  (Ala.),  75 
8  967;  Helms  v.  Ey.  Co.,  188  Ala.  393, 
66  S  470;  Conner  v.  8.,  132  Ark.  531, 
201  SW  285;  Yancy  v.  8.,  120  Ark,  350, 
179  SW  352;  Fakes  v.  S.,  112  Ark. 
589,  166  SW  963;  St.  Louis,  etc.  E. 
Co.  V.  Earle,  103  Ark.  356,  146  SW 
520  (ironical  comment  upon  the  truth 
of  witness'  testimony  not  improper); 
Chicago,  E.  I.  &  P.  E.  Co.  v.  Lindahl, 
102  Ark.  533,  14S  SW  191,  AnnCas 
:914A,  561;  St.  Louis,  I.  M.  &  S.  E. 
Co.  1;.  Aiken,  100  Ark.  437,  140  SW 
698;  Beasley  v.  8.,  98  Ark.  324,  135 
SW   895;    Gjurich   v.    Fieg,    164    Oal, 
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429,  129  P  464  (proper  to  comment  on 
findings  of  a  former  case  introduced  in 
evidence) ;  P.  v.  Cox,  29  Cal.  App.  419, 
155  P  1010;  P.  V.  Burke,  18  Cal.  App. 
72,  122  P  435,  448  (piece  of  dynamite 
having  been  exhibited  to  the  jury  was 
therefore  subject  to  legitimate  argu- 
ment); Pelham  &  H.  B.  Co.  v.  Elliott, 
11  Ga.  App.  621,  75  8E  1062  (proper 
to  comm'ent  on  facts  proved  or  ad- 
mitted but  not  facts  not  proved) ;  P.  v. 
Duncan,  261  111.  339,  103  NE  1043; 
Haman  v.  Preston  (la.),  173  NW  894; 
8.  V.  Cooper,  169  la.  571,  151  NW 
835;  S.  V.  Gulliver,  163  la.  123,  142 
NW  948  (where  counsel  assailed  an 
alibi  and  minimized  the  character  and 
value  of  the  evidence);  S.  v.  Wilson, 
157  la.  698,  141  NW  337  (a  hat  in 
evidence  being  in  evidence  fot  all  pur- 
poses, it  is  proper  to  refer  to  blood 
spots  on  it);  S.  V.  Kimes,  152  la.  240, 
132  NW  180;  Madisonville,  H.  &  E. 
E.  Co.  V.  Allen,  152  Ky.  706,  154  SW 
5  (affidavit  of  what  absent  witness  will 
testify  to  read  as  deposition) ;  Slaugh- 
ter V.  C,  149  Ky.  5,  147  SW  751; 
Wheeler  v.  Lawler,  252  Mass.  210,  110 
NE  273;  P.  v.  Cona,  180  Mich.-  641, 
147  NW  525;  S.  ■K.Penton,  248  Mo. 
482,  154  SW  51  (ridiculing  testimony 
as  illogical  not  improper) ;  Norris  v. 
E.  Co.,  239  Mo.  695,  144  SW  783  (re- 
marks warranted  by  evidence) ;  Ellis 
V.  E.  Co.,  234  Mo.  657,  138  SW  23 
(inexperience  of  motorman  justifies 
argument  on  negligence  by  "unskill- 
fulness");  S.  v.  Perrell,  233  Mo.  452, 
136  SW  709  (on  exhibits);  S.  v.  Well- 
man,  253  Mo.  302,  161  SW  795;  S. 
v.  Jones,  249  Mo'.  80,  165  SW  33;  Daw- 
son V.  E.  Co.,  197  Mo.  App.  169,  193 
SW  43;  Warren  v.  Ins.  Co.  (Mo.  App.), 
182  SW  96;  Kitchener  v.  McDuffle,  78 
N.  H.  611,  102  A  534;  P.  v.  Mull,  167 
N.  Y.  247,  60  NE  629;  P.  v.  Stilwell,  81 
Misc.  456,  142  N^S  628  (district  at- 
torney has  same  rights  as  other  coun- 
sel); Bouie  V.  S.,  9  Okl.  Cr.  345,  131 
P  953;  Brown  v.  Co.  (B.  I.),  102  A 
965;  S.  V.  Duncan,  86  S.  C.  370,  68  8E 
684,  AnnCasl912A,  1016  ("within  the 
four  corners  of  the  evidence,  great 
latitude  in  argument  is  allowed"); 
Sutton  V.  S.,  76  Tex.  Cr.  70,  172  SW 
791;  Whitfill  v.  S.,  75  Tex.  Cr.  1,  169 
SW  681;  Zimmer  v.  S.,  64  Tex.  Cr. 
114,,  141  SW  781  (error  to  deny  coun- 
sel right  to  discuss  a  pipe  in  evidence 
identified    as    the    pipe     used     by     de- 


ceased); rt.  Worth  &  D.  0.  By.  v.  Oil 
Co.  (Tex.  Civ.),  193  8W  392;  South- 
western Tel.  &  T.  Co.  V.  Wilkins  (Tex 
Civ.),  183  SW  429;  Missouri,  K.  &  T. 
E.  Co.  V.  Coker  (Tex.  Civ.),  143  SW 
218  (sufficient  evidence  to  predicate 
remarks);  International  &  G.  N.  E. 
Co.  V.  Davison  (Tex.  Civ.),  138  SW 
1162;  S.  V.  Kakarikos,  45  Utah  470, 
146  P  750;  Driscoll  v.  Allis-Chalmers 
Co.,  144  Wis.  451,  129  NW  401.  See 
Merrill  v.  8.,  11  Ala.  App.  224,  65  S 
709;  St.  Louis,  etc.  Ey.  Co.  v.  Deu- 
wright,  112  Ark.  452;  166  SW  938; 
Setzer  v..  S.,  110  Ark.  226,  161  SW 
190;  Henwood  v.  P.,  57  Colo.  544,  143 
P  373;  May  v.  C,  153  Ky.  HI,"  154 
SW  1074;  S.  V.  Weiss,  63  Or.  462,  128 
P  448,  after  opening  one  of  the  "cap- 
tured bottles,"  it  is  not  improper  con- 
duct on  the  part  of  the  district  attor- 
ney to  offer  it  to  the  jury  and  say 
"smell  of  that;  that's  beer." 
[aj  Testimony  may  be  stated  or 
quoted.— 8.  v.  Burns,  119  la.  663,  94 
NW  238;  8.  v.  Mireovich,  35  Nev. 
485,  130  P  765;  Hambleton  v.  Baptist 
Hospital  (Tex.  Civ.),  172  SW  574;  S. 
E.  Sirmay,  40  Utah  525,  122  P  748. 

[b]  A  statement  said  by  witness  to 
be  true  becomes  part  of  his  testimony 
and  is  a  proper  matter  for  argument. 
Hyde  v.  U.  8.,  35  App.  Cas.  (DC)  451. 

[c]  Misstating  evidence  is  not  preju- 
dicial error.  8.  v.  Hayward,  153  la. 
265,  133  NW  667;  Williams  v.  S.,  4 
Okl.  Cr.  523,  114'  P  1114,  particularly 
when  innocently  made. 

[d]  Evidence  adduced  on  cross-exami- 
nation may  be  commented  on  by  adverse 
party  although  he  could  not  have  in- 
troduced it  in  his  own  behalf.  Bo- 
hanan  v.  Darden,  7  Ala.  App.  220,  60 
S  955. 

[e]  Matters  judicially  noticed  may  be 
commented  upon.  P.  v.  Burke,  18  Cal. 
App.  72,  122  P  435-448;  8.  v.  Wilson, 
157  la.  698,  141  NW  337;  O'Brien  v. 
Ey.   Co.,   214  Mass.   277,   101   NE  365. 

[f]  Asking  witness  questions  regard- 
ing his  testimony,  during  argument,  im- 
proper. Yancey  v.  Bruce,  109  Ark.  669, 
160  SW  863. 

[g]  Improbability  of  evidence  is  proper 
subject  of  argument.  S.  v.  Eerrell,  246 
Mo.  322,  152  SW  33. 

[h]  Testimony  of  accused  at  a  former 
trial  introduced  in  evidence  may  be 
commented  on  although  ^iccused  dW  BPt 


2ZZ 


ARGUMENTS 


rol.  2 


take  stand.     S.  v.  Kimes,  152  la.  240, 
132  NW  180. 

[i]    Evidence    adduced    by    opponent 

may  be  commented  on.     P.  v.  Cox,  29 

Cal.  App.  419,  155  P  1010. 
750-95  Clark  Lumb.  Co.  v.  Pickett, 
128  Ark.  639,  193  SW  793;  S.  v.  Cou- 
ners,  142  La.  206,  76  S  611;  Fuller  v. 
E.  E.  (N.  H.),  100  A  546;  Kaign  v. 
Fox,  88  N.  J.  L.  297,  95  A  994;  But- 
ton V.  E.  Co.,  103  S.  C.  16,  88  SE  263; 
Cagle  V.  S.  (Tex.  Cr.),  20'0  SW  153; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Eodriguez 
(Tex.  Civ.),  185  SW  311. 

-  [a]    Unless  there  be  a  misstatement  of 
fact  or  of  law,  the  matter  is  not  re- 
viewable  in   supreme    court.     State   v. 
Comery,  78  N.  H.  6,  95  A  670. 
750-97     Kan.  C.  Southern  Ey.  Co.  v. 
Leslie,  125  Ark.  516,  189  SW  171. 
750-98     Cooper  v.  U.  S.,  232  Fed.  81, 
146  CCA  273;  Billingsley  v.  S.,  96  Ala. 
126,  11  S  409;  Flye  v.  Hall,  224  Mass. 
528,    113    NE    366;    Clayton    v.    S.,    67 
Tex.    Cr.   311,   149  "SW   119;    Green   v. 
WUson  (Tex.  Civ.),  150  SW  255. 
750-99     See  Holland  v.   S.,  Ill   Ark. 
214,  163   SW  781. 

750-1  Bell  V.  S.,  120  Ark.  530,  180 
SW  186;  Allen  v.  C,  176  Ky.  475,  196 
SW  160. 

750-3  P.  V.  Pfanschmidt,  262  111. 
411,  104  NE  804,  AnnCasl915A,  1171; 
P.  V.  Manganaro,  218  N.  T.  9,  112  NE 
436,  AnnCasl916C,  636;  C.  v.  Lynch, 
49  Pa.  Super.  370;  C.  v.  Duffy,  49  Pa. 
Super.  344;  Goldstein  r.  S.  (Tex.  Cr.), 
35  SW  289;  S.  v.  Cluflf,  48  Utah  102, 
T5S  P  701;  Ward  r.  Ward,  91  Vt.  157, 
99  A  635.  See  Eidgell  v.  S.,  1.  Ala. 
App.  94,  55  S  327. 
751-4     Smith   v.  S.,  197  Ala.   193,   72 

5  316;  Cross  «.  S.,  68  Ala.  476;  John- 
son V.  S.,  13  Ala.  App.  140,  69  S  396; 
Eoden  v.  S.,  5  Ala.  App.  247,  59  S  751; 
Faulk  V.  S.,  4  Ala.  App.  177,  59  S  225; 
Johnson  f.  S.,  129  Ark.  313,  195  SW 
1065;  Hall  V.  Jones,  129  Ark.  18,  195 
SW  399;  St.  Louis,  etc.  E.  Co.  v.  Mc- 
Miehael,  115  Ark.  101,  171  SW  115 
(calling  an  engineer  who  did  not  see 
plaintiff  on  platform  "blind"  not  an 
improper  deduction) ;   St.  Louis,  I.   M. 

6  8.  E.  Co.  f.  Devaney,  98  Ark.  83, 
135  SW  802;  Conner  v.  S.,  132  Ark.  531, 
201  SW  285;  P.  r.  Billings,  34  Cal.  App. 
549,  168  P  396;  P.  r.  Coutcure,  171  Cal. 
43,  151  P  659;  P.  Eogers,  163  Cal.  476, 
126  P  143;  Expansion  Gold  Min.  &  L. 
Co.  V.   Campbell,   62   Colo.   410,    163   P 


968;   Hen  wood  1}.  P.,  57  Colo.  541.   143 
P   373,   382;    Williams   v.   S.    (Pla.),   75 
S  785;   Adkins  v.  Flagg,   147   Ga.  136, 
93  SE  92;  Seaboard  A.  L.  Ey.  r.  Horn- 
ing, 18  Ga.  App.  396,  89  SE  493;  Mays 
V.    S.,    18    Ga.    App.    241,    89    SE    174; 
Lichtenstein    v.  Furniture   Co.,  272   111. 
191,  111   NE   729;   P.  v.  Hotz,  261   111. 
239,   103   NE   1007;    S.    f.   Guidice,   180 
la.   690,   163   NW   344;    S.  v.   Gulliver, 
163  la.   123,   nz    NW   948;    S.   t.   Wil- 
son,  157   la.   698,   141    NW   337;    Allen 
V.  C,  176  Ky.  475,  196  SW  160;  Monon- 
gahela    Eiver,   etc.    Co,    v.    Lancaster's  . 
Admr.,   169  Ky.  24,  183  SW   258;  Fish 
V.    Welch's    Admr.,    157    Ky.    19,    162 
SW  553   (deduction  proper);  Slaughter 
V.  C,   149  Ky.  5,  147   SW   751;  Lee  v. 
C,  142  Ky.  742,  135  SW  315;  S.  v.  Con- 
ners,  142  La.  206,  76  S  611;  S.  v.  Eisso, 
131  La.  946,  60  S  625;  P.  v.  Cona,  180 
Mich.   641,    147    NW   525;   Berry  v.    S. 
(Miss.),   22    S    826;    S.   v.   Ferrell,   246 
Mo.  322,   152   SW  33;   Kingery  v.  Jef- 
ferson (Mo.  App.),  190  SW  976;  Shore 
V.   Dunham    (Mo.   App.),   178   SW  900; 
Horner  v.  Franklin,  186  Mo.  App.  434, 
171  SW  568;   City  of  Kennett  v.  Katz 
Const.  Co.,  273  Mo.  279,  202  SW  558; 
Cowan  V.  Ertel,  95  Neb.  380,  145  NW 
841  (deduction  that  "defense  has  been 
fixed  upi"  is  not  in  violation  of  rules 
regarding  argument);    Hamlin  v.   Phil- 
brook,  78  N.  H.  144,  97  A  977;  Chellis 
Realty  Co.   v.  E.   (N.  H.),  106  A  742; 
S.  V.  Small,  78  N.  H.  525,  102  A  883; 
Grossbard  v.  E.  Co.,  78  N.  H.  496,  102 
A  534;  S.  i'.  Graves,  21  N.  M.  556,  157 
P   160;  P.   r.  Mull,  167   N.  Y.  247,  60 
NE  629;   S.  V.  Lee,   166   N.  C.  250,   80 
SE  977;  Prather  v.  S.,  14  Okl.  Cr.  327, 
170  P  1176;  Eiiid  City  E.  Co.  v.  Eey- 
nolds,  34  Okl.  405,  126  P  193  (suggest- 
ing  possible    reasons     for     defendant's 
sending     his     physician      to     plaintiff 
proper);    Roberts    v.    Jacobs,   37    S.   D. 
27,    156    NW   589;    White    v.    S.    (Tex. 
Cr.),  199  SW  1117;   Simmons  v.  S.,  79 
Tex.   Cr.   492,   186   SW   325;    Taylor  i>. 
S.,    77    Tex.    Cr.    632,    180     SW     242; 
Cooper  V.  S.,  66  Tex.  Cr.  441,  147  SW 
273;    Earhart    r.    Agnew    (Tex.    Civ.), 
190  SW  1140;  Winnsboro  Cotton  O.  Co. 
V.    Carson    (Tex.   Civ.),   185    SW   1002; 
Chilson  V.  Oheim   (Tex.   Civ.),  171   SW 
1074;    (that  as  C  had  stood  for  M  in 
1910,    he    would    do    so    in    1911,    is    a 
proper   deduction);    Gulf,   T.   &   W.   E. 
Co.  V.  Culver  (Tex.  Civ.),  168  SW  514; 
Southern  Kansas  E.  Co.  v.  Shinn  (Tex. 
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Civ.),  153  SW  636;  S.  v.  Roberts,  100 
Wash.  493,  171  P  225;  S.  v.  Jakubow- 
ski,  77  Wash.  78,  137  P  448;  S.  v. 
Marion,  68  Wash.  675,  124  P  125;  Kal- 
berg  V.  The  Bon  Marche,  64  Wash. 
452,  117  P  227  (in  which  counsel 
stated,  "from  the  facts  proven,  X  am 
thoroughly  convinced  as  anything  in 
the"  world,  that  the  defendants '  wagon 
ran  over  the  child  in  the  manner 
stated");  Jakopac  v.  Min.  Co.,  153 
Wis.  176,  140  NW  1060.  See  Cunning- 
ham V.  8.,  117  Ala.  59,  23  S  693;  Wall 
V.  8.,  2  Ala.  App.  157,  56  S  57;  P.  v. 
Collins,  166  Mich.  4,  131  NW  78; 
Bouie  V.  S.,  9  Okl.  Gr.  345,  131  P  953; 
Wrla  V.  S.,  7ft  Tex.  Cr.  211,  156  SW 
1164;  S.  V.  Peeples,  71  Wash.  451,  129 
P  108;  Chicago,  M.  &  P.  S.  R.  Co.  v. 
True,  62  Wash.  646,  114  P  515. 
[a]  Reason  for  disparity  of  the  evi- 
dence is  legitimate  argument.  Globe 
&  Rutgers  Fire  Ins.  Co.  v.  E.  Co.,  174 
Mo.  App.  542,  160  SW  907. 
752-5  P.  V.  Ah  Tute,  60  Cal.  95;  P. 
V.  Barnhart,  59  Cal.  402;  P.  r.  Kosta, 
14  'Cal.  App.  696,  112  P  907;  Purvis 
V.  Ry.  Co.,  145  Ga.  517,  89  SE  571; 
Seaboard  A.  L.  Ry.  v.  Horning,  18  Ga. 
App.  396,  89  SE  493;  Woodard  r.  S., 
3  8  Ga.  App.  59,  88  SE  825;  Spahn  v. 
P.,  137  111.  538,  27  NE  688;  Behler  v. 
S.,  112  Tnd.  140,  13  NE  272;  S.  v.  Gul- 
liver, 163  Ta.  123,  142  NW  948;  Moore 
V.  Ry.  Co.,  151  Ta.  353,  131  NW  30; 
Hamen  r.  Preston  (la.),  17.3.  NW  894; 
S.  V.  Mallon,  75  Mo.  355;  Chicago,  etc. 
Ry.  Co.  V.  Faulkner  (Tei.  Civ.),  194 
SW  651;  San  Antonio,  etc.  R.  Co.  v. 
Hagen  (Tex.  Civ.),  188  SW  954;  Ross 
V.  S.,  8  Wyo.  351,  57  P  924.  See  46 
LRA  655,  note  e. 

752-e  Brock  v.  S.,  101  Ark.  147,  141 
SW  756;  P.  V.  Blumenberg,  271  III.  180, 
110  NE  788;  S.f.Eudaly  (Mo.),  188  SW 
110;  P.  V.  Manganaro,  218  N.  T.  9,  112 
NE  436,  AnnCasl916C,  636;  Wolff  v. 
Drug  Co.,  181  App.  Div.  628,  168  NTS 
862;  Carroll  v.  S.  (Tex.  Cr.),  203  SW 
599. 

753-7  Birmingham  Ry.  L.  &  P.  Co. 
V.  Sloan  (Ala.),  74  S  359;  P.  f.  Avena, 
34  Cal.  App.  500,  168  P  148;  Gosselin 
V.  Shoe  Co.,  78  N.  H.  149,  97  A  744; 
Potter  V.  Moody  (N.  H.),  104  A  889; 
S.  V.  Small,  78  N.  H.  525,  102  A  883; 
Grossbard  v.  R.  Co.,  78  N.  H.  496,  102 
A  534;  Brown  v.  Co.  (R.  I.),  102  A 
965;  S.  V.  Goodnow  (S.  D.)  170  NW 
661;  MoPeak  v.  S.,  80  Tex.  Cr.  50,  187 


SW  754.  See  S.  v.  Gulliver,  163  la. 
123,  142  NW  948. 

[a]  Beading  stenographer's  transcript. 
Where  state's  attorney  wrongfully  ac- 
cuse^ defendant 's  attorney  of  misquet- 
ing  evidence  in  argument,  error  was 
cured  by  the  court  reading  the  sten- 
ographer 's  transcript  of  evidence  to  the 
jury.  Wallace  v.  C,  167  Ky.  277,  180 
SW  381. 

753-8  Mikeska  v.  S.,  79  Tex.  Cr.  109, 
182  SW  1127;  Strawn  Coal  Co.  v. 
Trojan  (Tex.  Civ.),  195  SW  256. 
fa]  Statement  tbat  defendant  forum- 
lated  his  defense,  held  not  improper 
where  the  evidence  of  the  state  is  at 
variance  with  that  of  the  defense.  S. 
c.  Gomez,  89  Vt.  490,  96  A  190. 
753-9  St.  Louis,  etc.  R.  Co.  v.  Hairs- 
ton,  125  Ark.  314,  188  SW  838;  S.  «. 
Conners,  142  La.  206,  76  S  611;  8. 
f.  McLaughlin,  138  La.  958,  70  S  9M; 
Hill  V.  S.  (Miss.),  79  S  98;  Jessie  v. 
C,  112  Va.  887,  71  gE  612. 
753-10  McElroy  v.  S.,  106  Ark.  181, 
152  SW  1019  (remarks  held  but  an 
expression  of  counsel's  opinion  as  to 
the  weight  of  the  testimony) ;  St.  Lonis, 
I.  M.  &  S.  R.  Co.  V.  Earle,  103  Al4. 
356,  146  SW  520;  St.  Louis,  L  M.  * 
S.  R.  Co.  V.  Devaney,  98  Ark.  83,  136 
SW  802;  Marriage  v.  Coal  Co.,  178 
111.  App.  451  (but  not  the  effect  of 
evidence  not  before  the  jury) ;  Kincaid 
V.  Bull,  159  Ky.  527,  167  SW  903; 
S.  r.  Myer,  259  Mo.  306,  168  SW  717; 
S.  V.  Gordon,  253  Mo.  510,  161  SW  721; 
Wolff  V.  Drug  Co.,  181  App.  Div.  628, 
168  NTS  862;  S.  v.  Small,  78  N.  H. 
525,  102  A  883;  Grossbard  v.  E.  Co., 
78  N.  H.  496,  102  A  534;  Millner  v. 
S.,  72  Tex.  Cr.  45,  162  SW  348;  Clay- 
ton V.  S.,  67  Tex.  Cr.  311,  149  SW  119; 
Lee  V.  S.,  67  Tex.  Cr.  137,  148  SW  706; 
Wright  V.  S.,  63  Tex.  Cr.  429,  140  SW 
1105;  Citizens'  Savings  Bk.  &  T.  Co. 
V.  Ins.  Co.,  87  Vt.  23,  86  A  1056. 
[a]  Going  outside  the  record  in  argu- 
ment in  regard  to  weight  of  expert 
testimony  is  improper.  Heineke  v.  E. 
Co.,  279  111.  210,  116  NE  761. 
[bj  Referring  to  court's  opinion  on 
weight  of  evidence  by  fact  he  did  not 
take  case  out  of  jury's  hands  is  im- 
proper. Thomas  v.  S.,  107  Ark.  469, 
155  SW  1165;  St.  Louis  B.  &  M.  Ey. 
Co.  V.  Green  (Tex.  Civ.),  183  SW  829, 
754-11  Madisonville,  H.  &  B.  E. 
Co.  V.  Allen,  152  Ky.  706,  154  SW  5, 
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calling  it  the  affidavit  of  epposing 
counsel. 

754-13  Massey  t'.  Alston,  17J  N.  C. 
'  215,  91  SE  964;  Barr.tt  v.  «.,  II  T«. 
Cr.  196,  196  8W  824;  Harrii  «.  ffl.,  T4 
Tex.  Cr.  52,  167  S"W  4S,  T«f«r*m««  to 
witness'  conriction  of  felony. 
754-14  Cook  V.  S.,  152  Ala.  66,  44 
S  549;  Cross  v.  S.,  68  Ala.  476;  South- 
ern E.  Co.  V.  Ellis,  6  Ala.  App.  441,  60 
S  407;  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Aiken,  100  Ark.  437,  140  SW  698; 
Hope  V.  Bank,  142  Ga.  310,  82  SB 
929;  Mitchum  v.  S.,  11  Ga.  615,  616; 
Pelham  &  H.  E.  Co.  v.  Elliott,  11  Ga. 
App.  621,  75  SE  1062;  Appel  «.  E. 
Co.,  259  111.  561,  102  NE  1021;  S.  v. 
Knudson,  21  N.  D.  562,  132  NW  149; 
Anderson  v.  S.,  7  Okl.  Cr.  491,  124  P 
86  (that  witness  was  convicted  of  boot- 
legging may  be  referred  to);  Millner 
V.  S.,  72  Tex.  Cr.  45,  162  SW  348; 
Hysaw  *.  S.,  69  Tex.  Cr.  562,  155  SW 
941;  Clayton  V.  S.,  67  Tex.  Cr.  311, 
149  SW  119;  Grantland  v.  S.,  65  Tex. 
Cr.  639,  146  SW  196;  Owens  tr.  S.,  63 
Tex.  Cr.  633,  141  SW  530  (accusing 
witness  of  perjury) ;  Wright  v.  S.,  63 
Tex.  Cr.  429,  140  SW  1105;  Citizens' 
Sav.  Bank  &  T.  Co.  v.  Ins.  Co.,  87  Vt. 
23,  86  A  1056,  argument  that  experts 
were  hired  when  they  testified  they 
expected  to  charge  so  much. 

[a]  The  Interest  or  bias  of  a  witness, 
etc.  Turner  v.  Mfg.  Co.,  75  N.  H. 
521,  77  A  999  (retaining  of  witness 
by  party);  S.  v.  Elvers  84  Vt.  154,  78 
A  786. 

[b]  Witness'  lapse  of  memory  legiti- 
mate topic  for  argument.  Stanfield  v. 
S.,  3  Ala.  App.  54,  57  S  402. 

[e]  Comment  improper. — Green  v.  C., 
122  Va.  862,  94  SE  940. 
754-15  P.  V.  Preston,  19  Cal.  App. 
675,  127  P  660;  Kenwood,  v.  P.,  57 
Colo.  544,  143  P  373  (referring  to  the 
fact  of  witness  at  conclusion  of  testi- 
mony shook  hands  with  defendant  as 
a  trick  not  improper,  but  to  compare 
it  with  similar  episode  in  another  case 
is  not  proper);  Mitchum  v.  S.,  11  Ga. 
615,  616;  Pelham  &  H.  E.  Co.  v.  El- 
liott, 11  Ga.  App.  621,  75  SE  1062; 
Cincinnati,  etc.  Ey.  Co.  v.  Troxell,  143 
Ky.  765,  137' SW  543. 
754-16  Mitchum  v.  S.,  11  Ga.  615, 
616;  Pelham  &  H.  R.  Co.  v.  Elliott,  11 
Ga.  App.  621,  75  SE  1062;  Smith  v. 
Eoyal  Highlanders,  96  Neb.  790,  148 
NW  952    (humorous  reference   to   wit- 


ness as  a  most  illustrious  protector  and 
to  the  color  of  his  hair  is  not  com- 
m«»dable);  S.  v.  Small,  78  N.  H.  525, 
1«2  A  883;  Ih  r«  Bean's  Will,  85  Vt. 
4fS,  12  A  734. 

7S4-17  8.  V.  Small,  78  N.  H.  525, 
192  A  883;  Freeman  v.  Bennett  (Tex. 
Civ.),  .195  SW  238;  Welge  v.  Jenkins 
(Tex.  Civ.),  195  SW  272. 

764-18  Huggins  v.  Carey,  108  Tex. 
358,  194  SW  133. 

754-19  Western  Union  Tel.  Co.  v. 
Furlow,  121  Ark.  244,  180  SW  502; 
Whittom  V.  Express  Co.  (Mo.  App.), 
182  SW  137;  Derrick  v.  S.,  80  Tex. 
Cr.  10,  187  SW  759;  Huggins  v.  Carey. 

108  Tex.  358,  194  SW  133.  See  Ham- 
mock V.  S.,  7  Ala.  App.  112,  61  S  471, 
I  state  to  you,  gentlemen,  that  the 
witness  told  the  God's  truth  when  he 
said  he  bought  that  whiskey  is  im- 
proper argument.  Contra,  Welge  v. 
Jenkins  (Tex.  Civ.),  195  SW  272. 
755-21  P.  V.  Hulf,  173  Mich.  620, 
139  NW  1033,  to  unduly  praise  and 
extol  the  skill  and  standing  of  state's 
witness  is  improper. 

755-22  Kulp  V.  U.  S.,  210  Fed.  249, 
127  CCA  67;  Cross  v.  S.,  68  Ala.  476; 
Cunningham  v.  S.,  133  Ark.  154,  202 
SW  27;  P.  V.  Lopez,  21  Cal.  App.  188, 
131  P  104  (doubt  of  counsel  as  to  truth 
of  defendant's  testimony  may  be  ex- 
pressed); S.  V.  McKinnon,  158  la.  619, 
138  NW  523;  Bean  f.  Kiuseder,  92 
Kan.  264,  139  P  1024  (so  far  as  de- 
fendant's admissions  affected  his  cred- 
ibility, liberal  comment  is  allowed) ; 
S.  V.  Miller,  90  Kan.  230,  133  P  878, 
AnnCasl915B,  818  (accusing  defendant 
of  perjury  while  on  the  stand);  Gar- 
rison V.  C.J  169  Ky.  188,  183  SW  473; 
Lee  V.  C,  142  Ky.  742,  135  SW  315 
(stating  accused  and  victim  were  on  a 
parity  from  a  moral  standpoint.  See 
46  LEA  665,  note  j);  S".  v.  Morgan, 
145  La.  — ,  82  S  711;  Alexander  v.  S. 
(Tex.  Cr.),  199  SW  292.  See  Bivens 
V.  a.  (Tex.  Cr.),  198  SW  962. 
755-23  Kuntz  v.  Howard,  143  App. 
Div.  830,  128  NYS  101. 
755-24  Hardy  v.  Schirmer,  163  Cal. 
272,  124  P  993  (urging  motive  causing 
defendant  to  allege  self-defense); 
Mitchum  v.  S.,  11  Ga.  615,  616;  Pelham 
&  H.  E.  Co.  V.  Elliott,  11  Ga.  App.  621, 
75  SE  1062;  S.  v.  Thomas,  135  la.  717, 

109  NW  900  (bribery  of  witness) ;  iS. 
V.  Johnson,  141  La.  775,  75  S  678; 
Dreibelbiss   v.   Banner,    196    Mo.   App. 
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236,   195   SW  68;   McDonald  f.   S.„  55  , 
Tex.    Cr.   508,   117   SW   131    (manufac- 
turing defense) ;    Newton  'a    Admx.    v.  , 
Sprinkler   Co.,  87  Vt.   546,   90   A   583;  ; 
StrafCord  v.  Ey.  Co.,  95  Wash.  450,  164  | 
P  71;  S.  V.  Marion,  68  Wash.  675,  124 
P   125    (referring   to   the   interposition 
of  an  objection  by  the  opposing  coun- 
sel, it  was  not  reversible  error  for  ap- 
pellant's    counsel    to     say,     "I     don't 

blame    Mr.    V from   wincing"); 

EosB  V.  S.,  8  Wyo.  351,  57  P  924,  j 
furnishing  copies  of  evidence  to  wit-  ' 
nesses.  j 

756-26    Dunmore  v.  S.,  115  Ala.  69,  i 
22  S  541;  Ferguson  &  W.  L.  L.  H.  Co.  , 
V.   Good,   112  Ark.   260,   165    SW    628  ' 
(saying  it  was   due  to   motions,   quib- 
blings  and  appeals  of  opposing  counsel  j 
that    the    case    had    been    in    court    so  ! 
long);  Schuman  r.  S.,  106  Ark.  362,  l53  j 
SW    611    (effect    of   argument    was    to  ! 
charge  the  state  with  suppressing  evi- 
dence  by   failure    to    offer   it) ;     P.    v. 
Wong  Loung,  159  Cal.   520,  114  P  829 
(murder  of  witness) ;  Hendrix  v.  Gold- 
man, 163  111.  App.  592;   S.  c.  Helm,  92 
la.  540,  61   NW  246;  Porter  v.  C,  145 
Ky.    548,    140    SW    643    (that    counsel 
for    defense    manufactured   defense   of 
insanity);    Turfin    r.   C,   140   Ky.   294, 
130  SW  1086,  140  AmSt  378,  30  LEA 
(NS)    794    (bribery    of   juror);     S.    v. 
Clapper,    203    Mo.    549,    102    SW    560; 
Gens  V.  Eeibstein,  143  NTS  1103  (char- 
acterizing  innocent   act     as     forgery) ; 
S.  V.  Nolan,  85  N.  C.  576;   Harwell  v. 
S.,  61  Tex.  Cr.  233,  134  SW  701;  Gulf 
T.  &   W.  E.  Co.  V.  Culver  (Tex.  Civ.), 
168  SW  514;  American  Express  Co.  v. 
Parcarello    (Tex.   Civ.),    162   SW    926; 
S.   V.   Montgomery,   56   Wash.   443,   105 
P  l'Q35,  134  AmSt  1119. 
[a]    Accidental  omTssion  of  counsel  to 
supply   the   name   of    one    of   his   wit- 
nesses cannot  be  commented  upon.    De- 
laney   v.    E.    Co.,   215    Mass.    591,    102 
NE  901. 

756-27  S.  V.  Small,  78  N.  H.  525, 
102  A  883. 

756-28  Epps  V.  S.,  79  Tex.  Cr.  376, 
185  SW  578. 

757-30  Irwin  v.  S.  (Ala.  App.),  75 
8  701;  Harwell  v.  S.,  61  Tex.  Cr.  233, 
134  SW  701. 

757-31  P.  V.  Kromphold,  172  Cal. 
512,  157  P  599. 

757-32  Denison  v.  Keise*,  104  Ark. 
94,  148  SW  1023;  Purvis  v.  Ky.  Co., 
145  Ga.   517,   89   SE  671;   Simdnton  v. 


Perdue,  145  Ga.  54,  88  SE  553;  Yuek- 
man  i;.  Considine,  175  111.  App.  613; 
Sheldon  F.  Co,  v.  OU  Co.,  178  la.  413, 
159  NW  983;  Gesualdi  V.  Personeni, 
128  NYS  683;  Galveston,  H.  &  S.  E. 
Co.  V.  Miller  (Tex.  Civ.),  192  SW  593. 
[a]  Defendant's  statement  may  be 
commented  on.  Frank  v.  S.,  141  Ga, 
243,  80  SE  1016. 

758-33  [a]  Alluding  to  amount  of 
damage  claimed,  not  improper.  Kulvie' 
V.  Coal  Co.,  253  111.  386,  97  NE  688; 
Kulvie  V.  Coal  Co.,  101  111.  App.  617 
(a  mere  reference  is  not  reversible  er- 
ror);  Carothers  v.  E.  Co.,  229  Pa.  558, 
79  A  134,  stating  amjmnt  claimed  by 
plaintiff. 

758-36  New  York  Prod.  Ex.  Bk.  v. 
Bank,  162  App.  Div.  13,  147  NYS  278, 
refusal  to  permit  expert  to  demonstrate 
by  chemicals  proper  argument. 

[a]  Failure  to  cross-esamine  rebutting 
witnesses  is  legitimate  subject  for  ar- 
gument. Frank  v.  8.,  141  Ga.  243,  80 
SE  1016. 

[b]  Reference  to  the  challenging  of 
jurors  who  were  neighbors  of  state's 
only  witness,  as  proof  that  he  told  the 
truth  is  reversible  error.  Evans  v.  S., 
98  Miss.  697,  54  S  154,  AnnCasl913B, 
257. 

[cj  Filing  of  plea,  asking  a  suspended 
sentence  if  convicted  is  not  a  basis  for 
argument  as  to  guilt  of  accused,  but 
if  evidence  justifies  it  prosecution  may 
argue  against  suspending  the  sentence. 
Bradley  v.  8.,  72  Tex.  Cr.  287,  162  SW 
515.    , 

[d]  A  refusal  to  direct  verdict  may 
not  be  construed  iy  counsel  as  an  in- 
dication of  the  court's  opinion.  Gulf, 
T.  &  W.  E.  Co.  V.  Culver  (Tex.  Civ.), 
168  ,SW  514. 

[e]  Unfavorable  deductions  from  ex- 
ceptions taken  by  party  are  not  proper 
argument.  Vesper  v.  Lavender  (Tex. 
Civ.),  149  SW  377. 

759-40  Davis  v.  8.,  120  Ark.  21,  178 
SW  918;  Carter  v.  Carter,  101  Ind. 
450;  Deories  v.  Phillips,  63  N.  C.  53. 
See  note  to  9  AmSt  568. 
759-41  Fitter  v.  V.  S.  (CCA),  258 
Fed.  567;  Olden  v.  S.,  176  Ala.  6,  58 
S  307,  quot.  Dollar  case  cited  in  text. 
Comp.  Hinsman  v.  8.,  14  Ga.  App.  481, 
81  SE  367;  Manning  v.  S.,  13  Ga.  App. 
709,  79  SE  905. 

759-42  Gordon  v.  De  Witt,  106 
Ark.  283,  153  SW  807;  McElrby  v.  S., 
106    Ark.    131,    152    SW    1019;    Bowcn 
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1?.  S.,  100  Arkt  232,  140  SW  28;  Wil- 
liams V.  C,  153  Ky.  710,  156  SW  372; 
Slaughter  v.  C,  149  Ky.  5,  147  SW  751; 
Calico  V.  C,  145  Ky.  641,  140  SW  1036; 
S.  V.  Swain,  239  Mo.  723,  144  SW  427; 
S.  V.  Stamper,  169  Mo.  App.  382,  141 
SW  432;  Henderson  v.  S.,  76  Tex.  Or. 
66,  172  SW  793  (to  say  "to  turn  this 
defendant  loose  would  invite  crime  for 
all  criminals"  not  improper);  Calder- 
on  V.  S.,  63  Tex.  Cr.  639,  141  SW  251. 
759-43  S.  V.  Prince,  258  Mo.  315,  167 
SW  535;  Kelley  v.  S.,  79  Tex.  Cr.  362, 
185  SW  570. 

759-44  iS.  V.  Cameron,  177  la.  379, 
158  NW  563;  Allen  v.  C,  176  Ky.  475, 
196  SW  160;  S.  v.  Dinagan  (N.  H.), 
104  A  33. 

[a]  Comment  on  the  enormity  of  the 
ofiense  as  being  committed  by  a  man 
who  was  a  preacher  of  the  gospel,  is 
justifiable  argument.  P.  v.  Buckner, 
281  111.  340,  117  NE  1023. 
759-45  P.  V.  Avena,  34  Cal.  App. 
500,  168  P  148. 

759-46  Goodwin  v.  U.  S.,  200  Fed. 
121,  118  CCA  295;  McMickeii  v.  S. 
(Ala.  App.),  75  S  626;  Nixon  v.  S., 
14  Ga.  App.  261,  80  SE  513;  S.  v.  Ac- 
cardo,  129  La.  666,  56  S  631  (statement 
based  on  counsel's  independent  investi- 
gation); P.  V.  Eiker  (Mich.),  168  NW 
434;  S.  V.  Clark,  114  Minn.  342,  131 
NW  369;  S.  v.  Webb,  254  Mo.  414,  162 
SW  622;  S.  V.  Hess,  240  Mo.  147,  144 
SW  ^89;  S.  V.  Phillips,  233  Mo.  299, 
135  SW  4;  S.  V.  Gunderson,  26  N.  D. 
294,  144  NW  659  ("I  do  not  come 
here  to  try  a  case  unless  the  defend- 
ant is  guUty");  Cox  v.  Ter.,  2  Okl. 
Cr.  668,  104  P  378  (counsel  said,  if 
the  evidence  in  this  case  did  not  bring 
about  a  conviction,  he  would  quit 
prosecuting  horse  thieves,  thereby  im- 
plying he  was  convinced  of  defendant's 
guUt);  Alexander  v.  8.  (Tex.  Cr.),  199 
SW  292;  Young  v.  S.,  19  Tex.  App. 
536,  "yet  we  would  hesitate  at  this 
day  to  reverse  a  judgment  because  of 
a  violation  of  this  rule."  See  note  in 
46  LEA  667. 

[a]  Violation  of  rule  by  prisoner's 
counsel  does  not  authorize  a  similar 
violation  by  state's  counsel.  Bennett 
V.  S.,  86  Ga.  401,  12  SE  806,  22  AmSt 
465,  12  LEA  449;  Nixon  v.  S.,  14  Ga. 
App.  261,  80  SE  513. 

[b]  A  statement  that  court  is  of  the 
'opinion  that  defendant  is  guilty  is  er- 


ror. Paul  V.  8.,  99  Ark.  558,  139  SW 
287. 

760-48  Nixon  r.  S.,  14  Ga.  App.  261, 
80  SE  513;  8.  V.  Barnhart,  143  La. 
596,  78  8  975;  Williams  v.  S.,  4  Okl. 
Cr.  523,  114  P  1114;  Flores  v.  8.  (Tex, 
Cr.),   198  SW  575. 

761-49  P.  V.  Cuechiette,  24  Cal. 
App.  495,  141  P  933.  But  comp.  S.  v. 
Wellman,  252  Mo.  302,  161  SW  795, 
holding  the  prosecutor  should  never  be 
allowed  to  appeal  to  the  jury  to  con- 
vict because  defendant  has  committed 
other  crimes.  ' 

761-51  See  vol.  2,  p.  823,  n.  14  and 
supplement  thereto.  See  also  note  in 
38  LEA  (NS)  1130. 
761-53  Wallace  v.  S.  (Ala.  App.), 
75  8  633;  P.  v.  Fritch,  170  Mich.  268, 
136  NW  493;  8.  v.  Isaacs  (Mo.),  187 
SW  21;  8.  V.  Ackley  (Mo.),  183  SW 
291;  8.  V.  Giorgetti  (Mo.  App.),  186 
SW  658;  P.  V.  Becker,  210  N.  J.  274, 
104  NE  396;  Earnest  v.  S.  (Tex.  Cr.), 
201  SW  175;  Stanfield  v.  8.,  73  Tex. 
Cr.  290,  165  8W  216;  Fuller  v.  8.,  30 
Tex.  App.  559,  17  SW  1108;  Moore 
V.  S.,  21  Tex.  App.  666,  2  SW  887; 
Hatch  V.  8.,  8  Tex.  App.  416,  34  Am 
Eep  751.  See  note  in  46  LEA  663. 
762-55  Pickett  v.  S.  (Tex.  Cr.),  51 
SW  374,  11  AmCr  106,  following  stat- 
ute. J 

762-58  See  Wechter  v.  P.,  53  Colo. 
89,  124  P  183  (but  to  say  criminals 
seldom  serve  their  sentences  is  im- 
proper); Lawler  v.  C,  182  Ky.  185,  206 
SW  306;  Parshall  v.  S.,  62  Tex.  Cr.  177, 
138  SW  759.  But  see  Jacobs  v.  S., 
103  Miss.  622,  60  S  723;  S.  v.  Thome, 
41  Utah  414,  126  P  286. 
762-59  Jacobs  v.  8.,  103  Miss.  622 
60  S  723;  Moray  v.  8.,  65  Tex.  Cr.  297, 
145  SW  592. 

[a]"  Advice  as  to  verdict  held  proper. 
Trinity  &  B.  V.  E.  Co.  v.  Dodd  (Tex. 
Civ.),  167  SW  238  (telling  jury  he 
thought  $35,000  a  proper  verdict) ; 
Cameron  Steam  Pump  Wks.  v.  Light 
&  lee  Co.  (Tex.  Civ.),  167  SW  256 
(telling  jury  that  if  they  find  any  sum 
for  appellant,  appellee,  would  have  to 
pay  costs,  improper) ;  San  Antonio  & 
A.  P.  R.  Co.  V.  Wagner  (Tex.  Civ.), 
166  SW  24  (it  is  improper  to  tell  the 
jury  to  fix  the  verdict  as  high  as  pos- 
sible because  if  too  high  the  trial  court 
will  reduce  it).  See  also  Missouri,  K. 
&  T.  E.  Co.  V.  Nesbit,  40  Tex:,  Civ,  209 
88  SW  891, 
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[b]  Asking  jury  to  disregard  court's 
instructions  is  UDprofessional  and  mer- 
its discipline  by  the  trial  court.  P. 
V.  Howaid,  179  Mich.  478,  146  NW 
315;  S.   V.  Wilcox  (Mo.),  179  SW  479. 

[c]  Urging  Jury  to  assess  highest  pen- 
alty, not  error.  Scott  v.  S.,  79  Tex.  Cr. 
474,  185  SW  994. 

[d]  Urging  jury  to  agree  on  verdict 
because  of  the  expense  of  litigation  is 
proper.  Blodgett  v.  Park,  76  N.  H.  435, 
84  A  42,  AnnCasl913B,  853. 

[e]  Warning  the  jury  against  hasty 
and  harsh  verdicts  is  permissible.  Cross 
c.  S.,  68  Ala.  476. 

762-60  Southwestern  Tel.  &  Tel.  Co. 
!-•.  Sheppard  (Tex.  Civ.),  189  SW  799. 
See  Pullman  Co.  v.  Finley,  20  Wyo. 
456,  125  P  380,  to  tell  the  jury  to 
study  the  questions  carefully  "because 
they  catch, ' '  is  proper. 
763-61  Guse  v.  Mach.  Co.,  151  Wis. 
400,  139  NW  195. 

763-62  Pullman  Co.  v.  Knley,  20 
Wyo.  456,  125  P  380,  argument  held 
not  open  to  the  construction  that  it  told 
the  jury  the  answers  and  the  general 
verdict  should  harmonize  regardless  of 
the  evidence. 

764-70  Wright  v.  S.,  15  Ala.  App. 
91,  72  S  564;  S.  v.  Patterson,  98  Kan. 
197,  157  P  437;  Hoskins  v.  G.,  152  Ky. 
805,  154  SW  919  (arguing  the  re- 
sponsibility of  enforcing  the  law  lies 
with  the  jury);  S.  v.  Butler,  258  Mo. 
430,  167  SW  509;  S.  v.  Rogers,  253  Mo. 
399,  161  SW  770,  saying  it  would  be  a 
disgrace  to  the  jurors  to  acquit  the 
defendant  under  the  testimony. 

765-71  Dupuy  f.  Wright,  7  Ala.  App. 
238,  60  S  997;  McPeak  v.  S.,  80  Tex. 
Cr.  50,  187  SW  754;  Houston  Oil  Co. 
1-.  Brown  (Tex.  Civ.),  202  SW  102. 
[aj  Intent  of  counsel  in  making  im- 
proper remarks  immaterial.  P.  v.  Hail, 
25  Cal.  App.  342,  143  P  SOS. 
765-72  8.  !■.  Dwyer,  133  La.  731,  63 
S  305  (remark  that  any  of  the  jury  who 
could  say  on  the  evidence  that  the 
accused  was  not  guilty  was  a  worse 
coward  than  the  accused);  S.  i;.  Comis- 
ford,  41  Nev.  175,  168  P  287;  Watkins 
V.  S.,  140  Tenn.  1,  203  SW  344;  Black 
V.  B.,  79  Tex.  Cr.  628,  187  SW  332; 
Hemphill  v.  S.,  72  Tex.  Cr.  638,  165 
SW  462,  51  LEA  (NS)  914,  "it  would 
be  much  worse  to  convict  an  innocent 
man  than  for  you  to  turn  this  defend- 
91)1  1.9989  ^Qcl  then  in  a  week  or  two 


for  him  to  rape  one  of  your  wives, 
sisters  or  iaughterg." 
766-73  Coleman  v.  S.,  79  Tex.  Cr.  331, 
185  SW  13.  But  see  Hoskins  v.  C,  152 
Ky.  805,  154  SW  919;  S.  v.  Dipley,  242 
Mo.  461,  147  SW  111  (holding  state:  . 
ment,  that  the  eyes  of  the  people  of 
W  county  and  of  the  United  States 
were  upon  the  jury  to  see  if  they  would 
do  their  duty,  was  a  proper  rhetorical 
appeal);  Garrett  v.  S.  (Tex.  Cr.),  203 
SW  598;  Citizens'  Sav.  Bank  &  Tr. 
Co.  V.  Ins.  Co.,  86  Vt.  267,  84  A  970. 
Comp.  P.  li.  Hail,  25  Cal.  App.  342,  143 
P  803. 

766-74  P.  V.  Molina,  126  Cal.  505, 
59  P  34;  P.  V.  Burke,  18  Cal.  App.  72, 
122  P  435,  448;  Nix  v.  S.  (Ga.),  100 
SE  197;  P.  V.  Parker,  284  111.  272,  120 
NE  14;  Hunn  v.  C,  143  Ky.  143,  136 
SW  144;  Sturgeon  v.  C,  31  KyLB  536, 
102  SW  812;  P.  v.  Gosch,  82  Mich.  22, 
46  NW  101;  S.  v.  Hilton,  248  Mo.  522, 
154  SW  729;  S.  V.  Elvins,  101  Mo.  243, 
13  SW  937;  Graham  v.  S.,  57  Tex.  Or. 
104,  123  SW  691;  Howard  v.  S.,  53  Tex. 
Cr.  378,  111  SW  1038;  S.  v.  Valwell,  66 
Vt.  558,  29  A  1018;  Hoffman  v.  S.,  65 
Wis.  46,  26  NW  110.  Comp.  Dollar  v. 
S.,  99  Ala.  236,  13  S  575;  Wells  v.  S., 
65  Tex.  Cr.  663,  145  SW  950. 
766-75  Washington  t;.  S.,  87  Ga.  12, 
13  SE  131;  Williams  v.  C,  153  Ky. 
710,  156  SW  372,  holding  reference 
to  fact  of  there  being  nine  murder 
cases  on  docket  is  improper.  >  , 
767-76  Lauterbach  v.  S.,  132  Tenn. 
603,  179  SW  130;  Hemphill  v.  S.,  72 
Tex.  Cr.  638,  165  SW  462,  51  LEA 
(NS)   914. 

767-77  P.  l>.  Avena,  34  Cal.  App. 
500,  168  P  148;  S.  V.  Hess,  240  Mo.  147, 
144   SW   489. 

767-78  Goldman  v.  K.  Co.,  200  Mich. 
543,  166  NW  1007;  Southwestern  Tele. 
&  Tel.  Co.  V.  Andrews  (Tex.  Civ.),  169 
SW  218,  advising  the  award  of  such 
damages  as  they  (the  jury)  would  suf- 
fer under  like  circumstances.  'Comp. 
Wells  V.  Ann  Arbor  E.  Co.,  184  Mich. 
I,  150  NW  340,  AnnCasl917A,  1093 
(asking  jurors  which  one  of  them 
wo,uld  accept  plaintiff's  injury  for  a 
stated  money  consideration  is  im- 
proper) ;  Morrison  r.  Carpenter,  '  179 
Mich.  207,  146  NW  106,  holding, 
"Would  you  fall  in  that  sewer  for 
$10,000  and  take  your  chances?  Would 
you  go  through  life  that  way?  Would 
you  have  your  son  go  through  life  that 
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way?"  to  be  inflammatory  and  preju- 
dicial. 

[a]  Feeling  of  kinsMp. — Asking  jury 
to  give  her  (plaintiff)  what  you  would 
want  your  mother  or  sister  to  have, 
held  improper.  Gungrich  v.  Anderson, 
189  Mich.  144,  155  NW  379. 
767-80  Stoddard  r.  Ey.  Co.,  191 
Mich.  321,  158  NW  7;  Gulf,  etc.  E. 
Co.  V.  Dooley,  62  Tex.  Civ.  345,  131  SW 
831;  Newton's  Admr.  v.  Sprinkler  Co., 
87  Vt.  546,  90  A  583. 
768-81  Marriage  v.  Electric  Coal 
Co.,  176  111.  App.  451  (but  comment  on 
absence  of  witnesses  not  shown  to  have 
any  knowledge  of  the  case  is  improp- 
er); Cincinnati,  etc.  Ey.  Co.  v.  Tucker, 
168  Ky.  144,  181  SW  940;  Buckley  v. 
E.  Co.,  215  Mass.  50,  102  NE  75  (no 
ground  appeared  for  the  inference  that 
defendant  had  not  called  all  the  wit- 
nesses named  in  the  report  [not  in  evi- 
dence] or  that  they  were  not  called 
for  the  reason  suggested);  Dykstra  v. 
E.  Co.,  165  Mich.  13,  130  NW  320,  18 
Det.  L.  N.  22;  Sherman  v.  Southern 
Pac.  Co.,  33  Nev.  385,  111  P  416,  Ann 
Casl914A,  287;  Arnold  v.  McKelvey, 
253  Pa.  324,  98  A  559;  Houston,  etc. 
E.  Co.  V.  Boome,  105  Tex.  188,  146  SW 
b33;  St.  Louis,  etc.  Ey.  Co.  v.  Aston 
(Tex.  Civ.),  179  SW  1128;  Internation- 
al &  G.  N.  Ey.  Co.  V.  Williams  (Tex. 
Civ.),  160  SW  639;  Miller  v.  Burgess 
(Tex.  Civ.),  154  SW  591,  argument 
within  record. 

769-82  Eavenscroft  v.  Stull,  280  111. 
406,  117  NE  602,  AnnCasl918B,  1130; 
Cincinnati,  etc.  E.  Co.  v.  Gross,  186 
Ind.  471,  114  NE  962. 
769-83  Freeman  v.  Fruit  Co.,  223 
Mass.  300,  111  NE  789;  Sinclair  v. 
Tel.  Co.  (Mo.  App.),  195  SW  558. 
769-86  P.  V.  May,  276  111.  332,  114 
NE  685;  Craig  v.  E.  Co.,  89  S.  C.  161, 
71  SE  983. 

771-92  Brock  v.  S.,  123  Ala.  24,  26 
8  329;  Crawford  v.  S.,  112  Ala.  1, 
21  S  214;  Du  Bose  v.  Conner,  1  Ala. 
App.  456,  55  S  432;  Jones  v.  Boston  & 
N.  St.  E.  Co.,  211  Mass.  552,  98  NE 
506;  Brown  v.  S.,  98  Miss.  786,  54  S 
305,  34  LEA  (NS)  811  (rule  applies 
to  both  civil  and  criminal  eases) ;  Green 
V.  La  Clair,  89  Vt.  346,  95  A  499;  S. 
r.  Gunnoe,  74  W.  Va.  741,  83  SB  64. 
See  Scoville  v.  Baldwin,  27  Conn.  316. 
But  see  Osgood  v.  Maxwell,  78  N.  H. 
,35,  95  A  954,  A»4  see  infra,  p.  775, 
a.  W, 


771-93     Mississippi    Cent.   E.    Co.   v. 

Robinson,    106   Miss.    896,   64    S    838; 

Button  V.  E.  Co.,  103  S.  C.  16,  88  SE 

263. 

771-94    West  Ky.,  Coal  Co.  v.  Key, 

178  Ky.    220,    198    SW    724;    Bales   v. 
Evans,  182  Mich.  383,  148  NW  790. 
772-95     Butler  v.   Webster    (N.  H.), 
106  A  283. 

773-99  Sacrey  v.  E.  Co.,  152  Ky. 
473,  ]53  SW  760;  P.  v.  Perry,  197  Mich. 
47,  163  NW  478;  Powell  v.  Strickland, 
163  N.  C.  393,  79  SE  872,  AnnCas 
1915B,  709. 

[a]  To  state  the  law  as  to  plaintiff's 
right  to  testify  and  what  the  court 
would  have  ruled  is  improper.  Johnson 
V.  Johnson,  166  Mo.  App.  732,  150  SW 
1130. 

773-1  See  16  Am.  &  Eng.  Ann.  Cas. 
309n. 

773-2  Bost  V.  S.,  64  Tex.  Cr.  464, 
144  SW  589.  See  P  v.  Greenwall,  115 
N.  Y.  520,  22  NE  180. 
[aj  Fact  that  defendant  objected  to 
admissibility  of  excluded  evidence. 
U.  S.  V.  Phelan,  252  Fed.  891. 
[bj  If  defendant  offers  eTldence  ex- 
plaining failure  to  produce  witnesses, 
and  such  evidence  is  excluded,  prosecu- 
tor cannot  call  jury's  attention  to  such 
failure,  as  an  inference  against  de- 
fendant. P.  V.  De  Goenaga  (Mich.), 
168  NW  436. 

773-3  Hopson  v.  S.,  121  Ark.  87,  180 
SW  485;    Owens   v.   S.,   120   Ark.   562, 

179  SW  1014;  Lee  v.  V.  S.,  37  App. 
Cas.  (DC)  442;  Frisby  v.  V.  S.,  35  App. 
Cas.  (DC)  513;  S.  v.  Thomas,  127  La. 
576,  53  S  868,  AnnCasl912A,  1059,  37 
LEA  (NS)  172;  S.  v.  Wana,  245  Mo. 
558,  150  SW  1065  (failure  to  produce 
coat);  S.  V.  McCord,  237  Mo.  242,  140 
SW  885;  P.  V.  Leonardo,  199  N.  Y.  432, 
92  NE  1O60;  McGuire  v.  S.,  2  O.  C.  D. 
318;  Crump  v.  S.,  7  Okl.  Cr.  535,  124 
P  632;  Blackburn  v.  S.,  78  Tex.  Cr. 
177,  180  SW  268;  Ward  v.  S.,  68  Tex. 
Cr.  154,  151  SW  1'073;  Sweeney  v.  S., 
65  Tex.  Cr.  593,  146  SW  883;  Walker 
V.  S..  65  Tex.  Cr.  615,  145  SW  904; 
Bost  V.  S.,  64  Tex.  Cr.  464,  144  SW 
589;  Houston,  E.  &  W.  T.  E.  Co.  v. 
Boone,  105  Tex.  188,  146  SW  533;  S. 
V.  Inlow,  44  Utah  485,  141  P  530;  S.  v. 
Sanderson,  83  Vt.  35,  75  A  961,  138 
AmSt  1061.  See  note  in  34  LEA  (NS) 
811. 

[a]  Failure  of  defendant  to  call  dis- 
interested yril^iess  to  corroborate  him. 
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is  a  proper  matter  to  comment  upon, 
in  view  of  the  fact  that  the  other 
corroborating  witnesses  were  defend^ 
ant's  brothers.  S.  v.  Kester  (Mo.),  201 
8W  62. 

774-4  8.  V.  Mow,  44  Utah  485,  141 
P  5^0. 

[a]  Where  evidence  Is  Inadmissible 
for  any  purpose,  comment  improper. 
Bushing  v.  8.,  62  Tex.  Cr.  309,  137  SW 
372. 

774-5  Jessie  v.  C,  112  Va.  887,  71 
SE   612. 

775-10  Barle  v.  S.,  1  Ala.  App.  183, 
56  S  32  (unless  one  party  only  has  a 
right  to  offer  such  evidence) ;  Schu- 
man  v.  8.,  106  Ark.  362,  153  SW  6311; 
Brown  v.  8.,  98  Miss.  786,  54  8  ?05, 
34  LEA  (N8)  811;  Miller  v.  8.,  72 
Tex.  Cr.  45,  162  8W  348;  Kemper  v. 
8.,  63  Tex.  Cr.  1,  138  8W  1025.  See 
supra,  771-92. 

775-11     8ee  note  in  121  AmSt  809. 
775-13     Williams  v.  8.,  131  Ark.  264, 
198  SW  699;  Aleorn  v.  8.,  21  Ga.  App. 
148,  94  SE  46. 

775-15  Butler  v.  S.,  142  Ga.  286,  82 
SE  654  (holding  a  statement  to  the 
effect  that  the  defendant  has  not  put 
his  character  in  issue  so  we  cannot 
discuss  it,  is  an  improper  discussion  of 
defendant's  failure  to  introduce  char- 
actor  evidence) ;  De  Jean  v.  8.,  108 
Miss.  146,  66  S  411;  C.  «.  Weber,  167 
Pa.  153,  31  A  481;  0.  V.  Bruner,  1  Pa. 
Dist.  641;   8.  v.  Eiddell,  38   B.  I.  506, 

96  A  531.  See  notes  in  34  LBA  (NS) 
818,  46  LBA  666. 

[aj  Character  of  prosecutrix. — No  in- 
ference as  to  the  good  character  of 
prosecutrix  may  be  drawn  from  de- 
fendant's failure  to  introduce  evidence 
as  to  the  bad  character  of  such  wit- 
ness. S.  V.  Hector,  158  la.  664,  138 
NW  930;   8.  v.  Williams,  122  la.   115, 

97  NW.992. 

776-17  S.  V.  Griswold,  73  Conn.  95, 
46  A  829;  P.  v.  Annis,  261  111.  157,  103 
NE  568;  Showwalter  v.  8.,  84  Ind.  562; 
8.  V.  Nicola,  169  la.  171,  151  NW  70; 
8.  V.  Hector,  158  la.  664,  138  NW  930; 
8.  V.  Snider,  119  la.  15,  91  NW  762; 
8.  V.  Moseley,  31  Kan.  355,  2  P  782; 
Miller  v.  C,  182  Ky.  438,  206  8W  630; 
Taylor  v.  C,  17  KyLE  1214,  34  8W 
227;  Gurley  v.  8.,  101  Miss.  190,  57 
S  565;  8.  v.  Larkin,  250  Mo.  218,  157 
SW  600,  46  LBA  (N8)  13;  8.  v. 
Baker,  246  Mo.  357,  152  8W  46;  8.  v. 
Fields,   234  Mo.   615,  138   SW  518;   S. 


f.  Ferrell,  233  Mo.  452,  136  SW  709; 
8.  V.  Dodson,  23  N.  D.  305,  136  NW 
789;  Brown  v.  S.  (Okl.  Cr.),  181  P  318; 
Wilson  V.  Ter.,  9  Okl.  331,  60  P  112; 
C.  V.  Green,  233  Pa.  291,  82  A  250; 
Parker  v.  8.  (Tex.  Cr.),  201  SW  173; 
Pickerell  v.  S.  (Tex.  Cr.),  198  SW  303; 
Cober  V.  8.,  72  Tex.  Cr.  374,  162  SW 
869;  Manley  v.  8.,  69  Tex.  Cr.  169,  153 
SW  1138;  Minter  v.  S.,  68  Tex.  Cr.  47, 
150  SW  783;  Eads  v.  S.,  66  Tex.  Cr. 
548,  147  SW  592;  Morgan  v.  8.,  62  Tex. 
Cr.  120,  136  SW  1065;  Sawyers  v.  C, 
88  Va.  356,  13  SE  708.  See  notes  in 
20  Am.  &  Eng.  Ann.  Gas.  1273;  3  Am. 
&  Eng.  Ann.  Cas.  164;  9  AmSt  567. 

[a]  Friendly  as  well  as  unfriendly 
comment  forbidden. — Gurley  v.  S.,  101 
Miss.  190,  67  8  565,  quot.  Yarbrough  v. 
8.,  70  Miss.  593,  12  8  551. 

[b]  Bule  has  no  application  to  civil 
action  for  violation  of  ordinances.— Chi- 
cago V.  Everleigh,  162  111  App.  623. 

[c]  That  defendant  has  not  made 
statement  cannot  be  referred  to.  Saf- 
fold  V.  8.,  11  Ga.  App.  329,  75  SE  338. 
777-18  Tiner  v.  8.,  110  Ark.  251,  161 
SW  195;  Culbreath  v.  8.,  96  Ark.  177, 
131    SW    676;    Bennett    v.    8.,    86   Ga. 

401,  12  SE  806,  22  AmSt  465,  12  LEA 
449;  8.  V.  Potts,  239  Mo.  403,  144  SW 
495;  8.  V.  Buchfelder,  231  Mo.  55,  132 
SW  229;  8.  V.  Knapp,  33  8.  D.  177, 
144  NW  921;  8.  v.  Carlisle,  28  S.  D. 
169,  132  NW  686,  AnnCasl914B,  395; 
Knight  V.  8.,  64  Tex.  Cr.  541,  144  SW 
967.  See  note  in  3  Am.  &  Eng.  Ann. 
Cas.  164. 

[a]  Bare  allusion  to  defendant's  fail- 
ure not  sufBcient  error  to  cause  re- 
versal. Cutler  V.  8.,  15  Ariz.  343,  138 
P  1048;  Mitchell  v.  S.,  65  Tex.  Cr.  545, 
144  SW  1006;  Combs  v.  S.,  55  Tex.  Cr. 
334,  116  SW  584. 

[b]  Unless  the  assertion  is  directly 
made  or  the  inference  plain  that  coun- 
sel intended  a  reference  to  defendant's 
failure  to  testify,  the  object-ion  is  un- 
tenable. 8.  V.  Eobertson.  133  La.  806, 
63  8  363". 

[c]  That  every  person  knowing  the 
facts  save  the  defendant,  had  testified 
i#  proper  argument,  although  inferen- 
tially  calling  attention  to  defendant's 
failure  to  testify.  C.  v.  Bichmond,  207 
Mass.  240,  93  NE  816. 

777-19     P.  V.  Waugh,    30    Cal.    App. 

402,  158  P  336. 

777-20  Matthews  v.  8.  (Ala.  App.), 
79  8  507;   S.   v.  Sinigal,  138  Ls.  469j 
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70  S  478;  S.  V.  Hick  (Mo.  App.),  198 
SW  1134;  S.  V.  Nardini  (Mo.  App.), 
186  SW  557;  EulofE  v.  P.,  45  N.  Y.  213, 
222;  Crandall  v.  P.,  2  Lans.  (NY) 
309;  P.  V.  Myer,  164  App.  Div.  296, 
150  NYS  317;  Barrett  v.  S.,  81  Tex. 
Cr.  496,  196  SW  824;  Garrett  v.  S. 
(Tex.  Cr.),  203  SW  598. 

[a]  Motion  for  new  trial  necessary. 
Improper  reference  to  defendant's  fail- 
ure to  testify  not  ground  for  reversal, 
if  a  new  trial  is  not  asked  on  this 
ground.  S.  v.  Kimes,  152  la.  240,  132 
NW  180;  Grier  v.  Johnson,  88  la.  99, 
55  NW  80. 

777-21  S.  V.  Nicola,  169  la.  171,  151 
NW  70  (quot.  Code,  §5484);  S.  v. 
Kimes,  152  la.  240,  132  NW  180;  S. 
V.  Snider,  119  la.  15,  91  NW  762;  Grier 
17.  Johnson,  88  la.  99,  56  NW  80;  Okl. 
Comp.  Laws,  1909,  §6833;  Hopkins  v. 
S.,  11  Okl.  Cr.  385,  146  P  917  (quot. 
§5881,  Eev.  Laws);  Kelly  v.  S.,  6  Okl. 
Cr.  175,  117  P  887. 

777-22  Kelly  v.  S.,  6  Okl.  Cr.  175, 
117  P  887;  C.  V.  Moyer,  52  Pa.  Super. 
548  (obscure  remark  not  intended  as  a 
reference);  S.  v.  Nieburg,  86  Vt.  392, 
85  A   769. 

778-23  Coleman  v.  S.,  15  Ga.  App. 
338,  83  SE  154. 

778-24  [a]  Incidental  reference  not 
reversible  error.  Pullen  v.  S.,  70  Tex. 
Cr.  156,  156  SW  935. 

[b]  Examples  of  indirect  allusions  held 
erroneous. — Jones  v.  S.,  70  Tex.  Cr.  343, 
156  SW  1191,  "You  just  as  well  ex- 
pect S.  Jones  (appellant)  to  go  upon 
the  witness  stand  and  testitfy  that  he 
sold  intoxicating  beer  as  to  expect  S 
to  do  so." 

[cj  Examples  of  allusions  held  proper. 
Guerrero  v.  S.,  75  Tex.  Cr.  558,  171  SW 
731  (counsel  after  repeating  a  con- 
versation turned  to  defendant  and  said 
"did  you  deny  it,"  and  then  to  the 
jury,  "You  know  he  would  have  de- 
nied it  to  his  father-in-law  but  said 
Instead  if  you  can  prove  it,  go  to  law." 
It  was  held  this  is  not  a  reference  to 
defendant's  failure  to  testify);  Mason 
V.  8.,  74  Tex.  Cr.  256,  168  SW  115,  m 
which  defendant  put  on  witnesses 
showing  his  whereabouts  from  9  to  10 
p.  m.,  a  remark  by  district  attorney 
that  it  was  not  shown  where  he  was 
from  the  arrival  of  the  train  till  9  p.  m. 
is  not  a  reference  to  defendant's  fail- 
ure to  testify. 


7SO-26  Howard  v.  S.,  79  Tex.  Cr. 
267,  184  SW  505. 

[a]  As  may  failure  to  explain  pos- 
session of  stolen  property.  P.  v.  Waugh, 
30  CaV  App.  402,  158  P  336. 
780-28  Smithson  v.  S.,  127  Tenn. 
357,  155  SW  133;  Eads  v.  S.,  66  Tex. 
Cr.  548,  147  SW  592. 
780-29  Coleman  v.  S.,  15  Ga.  App. 
338,  83  SE  154;  P.  v.  Perry,  197  Mich. 
47,  163  NW  478. 

780-30  See  S.  v.  Drew  (Mo.),  213 
SW  106. 

781-31  Cutler  v.  S.,  15  Ariz.  343,  138 
P  1048;  Hopson  v.  8.,  121  Ark.,  87, 
180  SW  485;  P.  v.  Munday,  280  111. 
32,  117  NE  286;  S.  v.  Eiley,  177  la. 
313,  158  NW  570;  Wallace  v.  C,  167 
Ky.  277,  180  SW  381;  S.  v.  Jack,  139 
La.  885,  72  S  429;  S.  v.  Eobertson,  133 
La.  806,  63  S  363;  S.  v.  Williams,  35 
Nev.  276,  129  P  317;  S.  v.  Dodaon,  23 
N.  D.  305,  136  NW  789  (calling  atten- 
tion to  fact  the  defendant  had  not  ac- 
counted for  his  whereabouts  on  the 
night  in  question  is  not  objectionable 
as  referring  to  defendant's  failure  to 
testify.  Counsel  asked  why  didn't  de- 
fendant put  on  witnesses,  etc.,  and  on 
objection  by  defendant  he  said  "I  am 
not  talking  about  the  defendant,  I  am 
asking  why  he  did  not  put  other  wit- 
nesses on."  Such  remarks  not  im- 
proper) ;  S.  V.  Knapp,  33  S.  D.  177,  144 
NW  921;  Sloan  v.  S.,  75  Tex.  Cr.  33, 
170  SW  156;  Etheridge  v.  8.,  74  Tex. 
Cr.  635,  169  SW  1152;  Henson  v.  S.,  74 
Tex.  Cr.  277,  168  SW  89;  Link  v.  S.,  73 
Tex.  Cr.  82,  164  SW  987  (in  which  one 
counsel  turned  to  the  other  and  after 
naming  the  witnesses  who  had  testified 
for  the  accused  said,  "was  there  any 
one  else,"  to  which  a  negative  reply 
was  made);  S.  v.  Gunnoe,  74  W.  Va. 
741,  83  SE  64. 

781-32  Jemison  v.  S.,  79  Tex.  Cr. 
313,  184  SW  807;  Link  v.  S.,  73  Tex. 
Cr.  82,  164  SW  987. 
781-33  Eose  v.  V.  S.,  227  Fed.  357, 
142  CCA  53;  Carlise  v.  V.  S.,  194  Fed. 
827,  114  CCA  531;  Cutler  v.  S.,  15  Ariz. 
ij43,  138  P  1048;  Davidson  v.  S.,  108 
Ark.  191,  158  SW  1103,  AhnOasl915B, 
436;  Saffold  v.  S.,  11  Ga.  App.  329,  75 
SE-  338;  S.  v.  Kimes,  152  la.  240,  132 
NW  180;  S.  V.  Hasty,  121  la.  507,  96 
NW  1115;  S.  V.  Snider,  119  la.  15,  91 
NW  762;  Topeka  v.  Briggs,  90  Kan. 
843,  135  P  1184;  S.  v.  Hughes,  258  Mo. 
264,   167   SW    529;    S.   v.   Gordon,   253 
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Mo.  510,  161  SW  721;  8.  v.  Winner, 
153  N.  C.  602,  69  SE  9;  Diegel  v.  S., 
33  O.  C.  C.  82;  S.  v.  Knapp,  33  S.  D. 
177,  144  NW  921  ("Does  ho  deny  ever 
having  forced  his   presence   upon   her. 

Not  by no,"  is  not  a  reference 

to  defendant's  failure  to  testify);  Har- 
ris V.  S.,  74  Tex.  Cr.  52,  167  SW  43; 
Walker  v.  B.,  65  Tex.  Cr.  615,  145  SW 
904. 

7»l-34  S.  V.  Nicola,  169  la.  171,  151 
NW  70;  S.v.  Gordon,  253  Mo.  510,  161 
SW  721  (dist.  S.  V.  Snyder,  182  Mo. 
462,  82  SW  12);  S.  v.  Fields,  234  Mo. 
615,  138  SW  518;  P.  v.  Watson,  216  N. 
Y.  565,  111  NE  243;  Vickers  v.  8.,  69 
Tex.  Cr.  628,  154  SW  578;  Williams  v. 
S.,  66  Tex.  Cr.  254,  146  SW  168;  Deary 
V.  S.,  62  Tfex.  Crim.  352,  137  SW  699. 
See  note  in'  20  Am.  &  Eng.  Ann.  Cas. 
1274. 

[a]  In  Illinois  and  Iowa  the  rule  is 
otherwise.  8.  v.  Krampe,  161  la.  48, 
140  NW  898. 

782-36  Ross  v.  S.  (Tex.  Cr.).  212 
SW  167. 

783-37  Foley  v.  IT.  8.,  154  CCA  363, 
241  Fed.  587;  P.  v.  Kromphold,  172 
Cal.  512,  157  P  599;  S.  v.  Flick  (Mo. 
App.),  198  SW  1134. 
782-38  Allen  v.  C,  176  Ky.  475,  196 
SW  160;  8.  V.  Sinigal,  138  La.  469,  70 

5  478;  C.  V.  Eichmond,  207  Mass.  240, 
93  NE  816,  20  Am.  &  Eng.  Ann.  Cas. 
1269;  P.  V.  Watson,  216  N.  Y.  565.  Ill 
NE  243;  S.  v.  Glover,  91  S.  C.  662,  75 
8E  218;  Dodd  v.  S.  (Tex.  Cr.),  198  SW 
783.  Comp.  P.  V.  Smith,  84  Misc.  348, 
147  NYS  541,  where  evidence  prov- 
ing guilt  is  weak.    See  notes  in  20  Am. 

6  Eng.  Ann.  Cas.  1274;  3  Am.  &  Eng. 
Ann.  Cas.  167. 

783-41  Ingram  v.  8.,  110  Ark.  538, 
162  SW  ..6Q;  S.  V.  Johnson,  3  Boyce 
(Del.)  515,  85  A  883;  C.  v.  Richmond, 
207  Mass.  240,  93  NE  816,  disclaimer 
by  counsel  of  intent  to  urge  inferences 
from  failure  to  testify,  with  instruc- 
tion. 

783-42  [aj  Sustaining  of  objections 
insufficient. — P.  v.  Annis,  261  111.  157, 
103  NE  568. 

783-43     See     C.    v.     Richmond,     207 
Mass.  240,  93  NE  816,  20  Am.  &  Eng. 
Ann.  Cas.  1269,  citing  cases. 
783-46     P.  V.  Watson,  216  N.  Y.  565, 
m   NE  243. 

783-47  S.  V.  Raftery,  252  Mo.  72, 
158  SW  585;  S.  v.  Donaldson,  243  Mo. 
460,  148  SW  79;  P.  v.  Trybus,  219  N. 


Y.  18,  113  NE  538.  See  3  Am.  &  Eng. 
Ann.   Cas.   167  n. 

784-48  S.  V.  Potts,  239  Mo.  403,  144 
SW  495. 

784-50  P.  V.  Kromphold,  172  Cal 
512,  157  P  599;  S.  v.  Miller,  234  Mo. 
588,  137  SW  887.  But  see  8.  «.  Lar- 
kin,  250  Mo.  218,  157  SW  600,  46  LEA 
U>i8)   13. 

785-51     See    S.    v.    Larkin,   250   Mo. 
218,  157  8W  600,  46  LEA  (NS)  13. 
785-54    See   note   in   34   LEA    (NS) 
811. 

[a]  In  the  absence  of  statute,  the 
failure  of  a  co-defendant  to  testify  is 
legitimate  argument.  P.  v.  Euef,  14 
Cal.  App.  576,  114  P  48;  P.  v.  Ye  Foo, 
4  Oal.  App.  730,  89  P  450. 
785-55  [a]  In  Oklahoma  a  co-de- 
fendant can  become  a  witness  only  at 
his  own  request,  and  his  failure  to  tes- 
tify is  not  legitimate  argument.  Hop- 
kins V.  8.,  11  OkL  Cr.  385,  146  P  917; 
Irvin  V.  8.,  11  Okl.  Cr.  301,  146  P  453, 
but,  such  comment  cannot  be  consid- 
ered a  reference  to  defendant's  failure 
to  testify. 

785-56  Contra,  S.  v.  Madden,  170  la. 
230,  148  NW  995. 

786-58  S.  V.  Kampert,  139  Minn. 
132,  165  NW  972.  See  note  in  34  LEA 
(NS)  816. 

[a]  Where  the  wife  may  be  a  witness 
only  on  her  request,  a  reference  to  her 
failure  to  testify  is  improper.  Zum- 
walt  V.  S.,  16  Ariz.  82,  141  P  710. 
787-60  P.  V.  Terramorse,  30  Cal. 
App.  267,  157  P  1134;  Downing  v.  S., 
61  rrex.  Cr.  519,  136  SW  471.  See 
note  in  17  Am.  &  Eng.  Ann.  Cas.  421. 
787-61  S.  V.  Virgens,  128  Minn.  422, 
151  NW  19«;  Fannie  v.  S.,  101  Miss. 
378,   58   S  2. 

787-62  8.  V.  Peterson,  102  Kan.  900, 
171  P  1163.  See  note  in  AnnCasl913D, 
559 

787-63  MeCann  c.  8.  (Ariz.),  182  P 
96;  Zumwalt  v.  8.,  16  Ariz.  82,  141  P 
710  (where  defendant  may  use  her  as 
witness);  Hopkins  v.  S.,  J\  Okl.  Cr. 
385,  146  P  917;  Hampton  v.  S.,  7  Okl. 
Cr.  291,  123  P  571,  40  LEA  (NS)  43; 
Rhea  v.  Ter.,  3  Okl.  Cr.  230,  105  P  314; 
Carroll  v.  S.  (Tex.  Cr.),  203  SW  599; 
Arensman  v.  S.,  79  Tex.  Cr.  546,  187 
SW  471;  Jordan  v.  S.,  78  Tex.  Cr.  651, 
182  SW  890;  Eads  v.  S.,  66  Tex.  Or. 
548,  170  SW  145;  Bybee  v.  S.,  74  Tex. 
Cr.  211,  168  8W  526;  Yates  i:  S.,  68 
Tex.  Cr.  437,  152  SW  1064  (failure  to 
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take  •wife's  deposition);  Black  v.  S., 
65  Tex.  Cr.  116,  143  SW  932;  Burnam 
V.  a.,  61  Tex.  Ct.  616,  135  SW  1175; 
Coffey  V.  S.,  60  Tex.  Cr.  73,  131  SW 
216;  Eggleston  v.  S.,  59  Tex.  Cr.  542, 
128  SW  1105.  See  notes  in  AnnCas 
1913D,  559;  17  Am.  &  Eng.  Ann.  Cas. 
421. 

788-64  But  see  Sullivan  v.  Royer 
72  Cal.  248,  13  P  655,  1  AmSt  51;  Ben- 
nett V.  S.,  78  Tex.  Cr.  231,  181  SW 
197. 

788-65  Provident  Life  &  Accident 
Ins.  Co.  V.  Black,  15  Ala.  App.  437,  73 
S  757;  Cross  v.  S.,  68  Ala.  476;  Baine 
V.  S.,  132  Ark.  416,  200  SW  999;  P.  v. 
Hatch,  163  Cal.  368,  125  P  907;  Mitch- 
urn  V.  8.,  11  6a.  615,  616;  PtZham  &  H. 
•E.  Co.  v.,  Elliott,  11  Ga.  App.  621,  75 
SE  1062;  Marriage  c.Coal  Co.,  176  111. 
App.  451;  United  States  F.  &  G.  Co.  «. 
Poetker,  180  Ind.  255,  102  NE  372  (not 
improper  to  discuss  the  difference  be- 
tween the  bond  as  given  and  as  the 
statute  required  it  to  be) ;  Louisville 
f.  Arrowsmith,  145  Ky.  498,  140  SW 
1022  (in  wiich  counsel  said  he  pre- 
terred  a  verdict  against  the  city  be- 
cause he  was  doubtful  if  the  evidence 
against  the  railroad  company  justified 
a  verdict  against  it) ;  S.  v.  Corpening, 
157  N.  C.  621,  73  SE  214,  38  LEA 
(NS)  1130;  Harrington  v.  Comrs.  of 
Wadesboro,  153  N.  C.  437,  69  SE  399; 
Muskogee  E.  T.  Co.  v.  Cox  (Okl.),  153 
P  125;  Chapman  v.  8.,  66  Tex.  Cr.  489, 
147  SW  580;  Cooper  v.  S.,  66  Tex.  Cr. 
441,  147  aw  273  (may*  state  there  are 
two  kinds  of  burglary,  in  a  burglary 
Tath  intent  to  commit  theft  case); 
Crane  v.  Wood  (Tex.  Civ.),  138  SW 
444.  See  P.  v.  Hatch,  163  Cal.  368, 125 
P  907,  and  note  in  1  AmSt  54. 
[aj  Reference  to  elements  of  damage 
proper.  Burton  v.  Kansas  City,  181  Mo. 
App.  427,  168  SW  889. 
[dj  Urging  verdict  warranted  by  evi- 
dence proper.  Ledwell  v.  Ey.  Co.,  160 
111.  App.  596. 

[c]  Advising  as  to  legal  effect  of 
verdict  improper.  Galveston,  H.  &  H. 
R.  Co.  V.  Hodnett  (Tex.  Civ.),  182  SW 
7;  Fain  v.  Nelms  (Tex.  Civ.),  156  SW 
281. 

788-68  Kincaid  v.  Bull,  159  Ky.  527, 
167  SW  903;  Panhandle  &  S.  F.  Ey. 
Co.  V.  Harp  (Tex.  Civ.),  199  SW  502. 
788-69  Louisville  &  N.  E.  Co.  v. 
King  (Ala.),  73  S  456;  Briggs  v.  Jones, 
132  Ark.   455,   201   SW   118;    Frick   v. 


Aurora,  E.  &  C.  E.  Co.,  154  111.  App. 
277;  Cleveland,  etc.  Co.  v.  Markle 
(Ind.),  114  NE  440;  Manning  v.  Mc- 
Clure,  168  Mo.  App.  533,  154  SW  803; 
Bergfeld  v.  Dunham  (Mo.  App.),  201 
SW  640;  Galveston,  etc.  Co.  v.  Marti 
(Tex.  Civ.),  183  SW  846;  Harris  v.  S., 
74  Tex.  Cr.  652,  169  SW  657.  See  Mar- 
tinez V.  The  Paul  Taylor  Brown  Co.,  6 
P.  E.  Fed.  405;  and  note  in  46  LEA 
663. 

[a]  Argument  of  law  calculated  to 
prejudice  is  improper.  Shelby  Iron  Co. 
V.  ^Greenlea,  184  Ala.  496,  63  S  470, 
where  a  physician  testified  against  his 
patient,  argument  that  his  testimony 
was  privileged  and  that  he  should  not 
be  believed  as  he  had  no  right  to  tes- 
tify is  improper.  ' 

[b]  Incorrect  metbod  of  arriving  at 
measure  of  damages. — Texas  &  P.  Ey. 
Co.  V.  Easmussen  (Tex.  Civ.),  181  SW 
212;  Brown  v.  Tract.  Co.,  237  Pa.  324, 
85  A  362  (urging  verdict  as  punish- 
ment when  compensatory  damages  only 
are  allowable);  Fowlie's  Admx.  v.  Mc- 
Donald, Cutler  &  Co.,  85  Vt.  438,  82  A 
677. 

[c]  Statement  of  erroneous  view  of 
law,  etc.  S.  V.  Bacon,  138  La.  654, 
70  S  572. 

789-70  McDonald  v.  Cobb,  52  Okl. 
581,  153  P  138. 

789-71  Brock  v.  8.,  101  Ark.  147, 
141  SW  756;  Marriage  v.  Coal  Co.,  176 
111.  App.  451;  Hensler  v.  Gordon,  152 
Mo.  App.  498,  133  SW  631. 
790-72  Wechter  v.  P.,  53  Colo.  89, 
124  P  183  (in  stating  the  law  counsel's 
attention  was  called  to  an  instruction 
stating  a  contrary  rule.  It  was  held 
improper  for  him  to  say  the  court  had 
given  such  instruction  inadvertently 
and  that  to  effect  such  was  destroying 
the  effect  of  the  statute) ;  Hyde  v.  U. 
S.,  35  App.  Cas.  (DC)  451,  485;  Odett 
V.  Ey.  Co.,  166  111.  App.  270;  Shepperd 
V.  a.,  81  Tex.  Cr.  522,  196  SW  541; 
Gal.,  etc.  E.  Co.  v.  Watts  (Tex.  Civ.), 
1«2  SW  412. 

[&J    Instructions  may  be   commented 
on  and  construed. — Kincaid  v.  Bull,  159 
Ky.  527,  167  SW  903. 
790-73     See  Hutchinson  v.  Nettleton, 
175  111.  App.  277. 

790-74  [a]  To  speak  disrespecfc- 
fuUy  of  the  administration  of  justice, 
improper.  Driscoll  v.  Tract.  Co.,  88  O. 
St.  150,  102  NE  297;  McGowen  v.  S., 
73  Tex.  Cr.  112,  164  SW  999. 


2.11 


Vol.2 


ARGUMENTS 


790-75  Delaney  v.  E.  Co..  215  Mass. 
591,  102  NE  901,  referring  to  statute 
not  relating  to  evidence  or  conduct  of 
parties. 

791-77  Minor  v.  S.,  101  Miss.  107, 
57  S  548;  S.  v.  Tetrault,  78  N.  H.  14, 
95  A  669. 

791-78  Briggs  v.  Jones,  132  Ark. 
455,  201  SW  118;  Panhandle  &  S.  F. 
By.  Co.  V.  Harp  (Tex.  Civ.),  199  SW 
502. 

791-79  Davis  v.  S.  (Ala.  App.),  75 
S  825;  Keeley'i;.  E.  Co.,  168  Mich.  79, 
133  NW  1085,  failure  to  charge  jury 
that  court's  statement  of  the  law  only 
■was  to  be  considered  is  error. 
791-81  Whitton  v.  Express  Co. 
(Mo.  App.).  182  SW  137.  But  see  Har- 
rington V.  Wadesboro,  153  N.  C.  437, 
69  SE  399,  holding  that  counsel  in  ar- 
guing the  law  of  the  case  is  entitled 
to  state  the  facts  in  another  case  for 
tue  purpose  of  applying  the  law  of 
such  ease  to  the  one  at  bar. 
791-84  [a]  Befusal  to  permit  coun- 
sel to  argue  that  ruling  in  reported 
case  applies  to  the  one  on  trial,  is  er- 
ror. Howard  v.  Tel.  Co.,  170  N.  C.  495, 
87  SE  313. 

791-85  August  V.  U.  S.  (CCA),  257 
Fed.  388;  Sparks  v.  U.  S.,  241  Fed. 
777,  787,  154  CCA  479;  Childress  v.  S., 
86  Ala.  77,  5  S  775;  Louisville  &  N.  B. 
Co.  V.  Mason,  10  Ala.  App.  263,  64  S 
154;  Miller  v.  S.,,120  Ark.  492,  179  SW 
1001 ;  Powers  v.  Boise  City,  22  Ida.  286, 
125  P  194;  Bale  v.  E.  Co.,  259  III.  476, 
102  NE  808;  McGFuire  v.  E.  Co.,  179  111. 
App.  79;  Swan  v.  Boston  Store,  177  111. 
App.  349;  Lewman  v.  Ey.  &  L.  Co.,  161 
111.  App.  582;  Bisel  v.  Coal  Co.,  159  111. 
App.  8;  Cleveland,  etc.  E.  Co.  v.  Mar- 
kle  (Ind.),  114  NE  440;  Eudolph  v. 
Landmerlen,  92  Ind.  34;  S.  v.  Leek,  152 
la.  12,  130'  NW  1062  (reference  to 
secret  fraternities) ;  Weil  v.  Hagan,  161 
Ky.  292,  170  SW  618;  Jordan  v.  C,  180 
Ky.  379,  202  SW  896;  Mortensen  v. 
Bradshaw,  188  Mich.  436,  154  NW  46; 
Morrison  v.  Carpenter,  179  Mich.  207, 
146  NW  106;  McDonnell  v.  Drug  Co., 
170  Mich.  291,  136  NW  383;  Qrimme 
V.  General  Council,  167  Mich.  240,  132 
NW  497;  Antosik  v.  Alkali  Co.,  166 
Mich.  415,  132  NW  80;  Northwestern 
F.  Co.  V.  E.  Co.,  134  Minn.  378,  159 
NW  832;  S.  V.  Brown,  247  Mo.  716,  153 
SW  1027;  Partello  v.  ^.  Co.,  240  Mo. 
122,  145  SW  55  (if  remarks  based  on 
the  record  and  not  indecorous,  appeals 


to  sympathy  are  not  improper);  Eaake 
V.  Mill.  Co.,  168  Mo.  App.  177,  153  SW 
74;  Cameron  v.  Cameron,  162  Mo.  App. 

110,  144  SW  171;  Wilson  v.  S.,  87  Neh. 
638,  128  NW  38  (stating  if  a  verdict  of 
guilty  is  not  returned,  the  jury  need 
not  apologize  to  the  prosecutor  or  the 
audience);  Girard  v,  E.  Co.  (N.  H.), 
100  A  1057;  P.  v.  Manganafo,  218  N. 
Y.  9,  112  NE  436,  AnnCasl916C,  636; 
Driscoll  V.  Tract.  Co.,  88  O.  St.  150,  102 
NE  297;  Watson  v.  S.,  7  Okl.  Cr.  590, 
124  P  1101;  Mulkey  v.  S.,  5  Okl.  Cr.  75, 
113  P  532;  Cox  ».  S.,  2  Okl.  Cr.  668, 104 
P  378;  Llewellyn  v.  Wilkes-Barre,  254 
Pa.  196,  98  A  886;  Egan  v.  Dotson,  36 
S.  D.  459,  155  NW  783,  AnnCasl917A, 
296;  Kirby  Lumber  Co.  v.  Youngblood 
(Tex.  Civ.),  192  SW  1106;  Southwest- 
ern T.  &  T.  Co.  V.  Long  (Tex.  Civ.),  183 
SW  421;  Texas  &  P.  Ey.  Co.  v.  Eas- 
mussen  (Tex.  Civ.),  181  SW  212;  Car- 
ter V.  S.,  75  Tex.  Cr.  110,  170  SW  739; 
Cooper  V.  S.,  72  Tex.  Cr.  645,  163  SW 
424  (in  seduction  suit  referring  to  jur- 
ors going  home  to  their  own  flaxen- 
haired  girls  and  loved  ones);  San  An- 
tonio, U.  &  G.  E.  Co.  V.  Moya  (Tex. 
Civ.),  173  SW  608  (in  personal  injury 
case  the  remark  "Here,  sign  this  pa- 
per, and  we  will  give  you  $1  after  a 
wlile.  You  haven't  got  any  right  any- 
way. Why,  gentlemen  of  the  jury,  a, 
dollar  would  not  have  paid  for  hi»: 
shoe,"  is  not  prejudicial  or  improper); 
Postal  Tel.  C.  Co.  v.  Smith  (Tex.  Civ.), 
135  SW  1146;  Gulf,  C.  &  S.  F.  E.  Co.  v. 
Dooley,  62  Tex.  Civ.  345,  131  SW  831; 
Davis  V.  Eaudall,  85  Vt.  70,  81  A  250; 
Eckhart  v.  Peterson,  94  Wash.  379,  162 
P  551;  Brown  v.  Swineford,  44  Wis. 
282,  28  AmEep  582.  See  S.  v.  Eobert- 
son,  1^3  La.  806,  63  S  363  (holding  a 
reference  to  sisters  and  family  of  de- 
ceased is  not  reversible  error);  N^or- 
folk-Southern  E.  Co.  v.  Tomlinson,  116 
Va.  153,  81  SE  89,  and  note  in  46  LKA 
668. 

[a J  But  if  based  on  the  evidence,  such 
argument  not  improper.  Foster  v. 
Shepherd,  258  111.  164,  101  NE  411, 
AnnCasl914B,  572,  45  LEA  (NS)  167; 
Mahoney  v.  Goldblatt,  163  111.  App.  563. 
793-86     Collins  v.  Sanitary  Dist.,  270 

111.  108,  110  NE  318. 

793-88  Phelps  v.  E.  Co.,  162  la.  123, 
143  NW  853;  Devich  v.  Dick,  177  Mich. 
173,  143  NW  56;  Hamlin  v.  Philbrook, 
78  N.  H.  144,  97  A  977;  Jenkins  v. 
Ore  D.  Co.,  65  N.  C.  563;  Bega  V.  S., 
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81  fex.  Cr.  635,  197  SW  1109;  Kirby 
Lumb.  Co.  V.  Youngblood  (Tex.  Civ.), 
192  SW  1106;  Dallas  Consol.  Elee.  St. 
E.  Co.  V.  Black,  40  Tex.  Civ.  415,  89 
SW  1087;  Winston  v.  Terrace,  78  Wash. 
146,  138  P  673. 

793-89  Chess  &  Wymond  Co.  v.  Wal- 
lis,  134  Ark.  136,  203  SW  274;  Jones  v. 
'lucker,  3  Boyce  (Del.)  422,  84  A  4, 
10i2;  Appel  v.  E.  Co.,  259  111.  561,  102 
NE  1021;  Jenkins  v.  O.  D.  Co.,  66  N. 
C.  563;  First  Nat.  Bank  v.  Porter  (Tex. 
Civ.),  204  SW  463. 

794-92  Houston  v.  Quinn,  168  111. 
App.  593  (Reference  to  physical  infirm- 
ities of  parties  not  improper  where 
proved  by  legitimate  evidence);  Flem- 
ing V.  By.  Co.,  163  111.  App.  185,  but 
the  language  did  not  inform  the  jury 
of  any  fact  not  deducible  from  the  evi- 
dence. 

795-98  Panama  E.  Co.  v.  Moyers 
(CCA),  259  Fed.  219;  Alabama  Fuel  & 
Iron  Co.  V.  Benenante,  11  Ala.  App. 
644,  66  S  942;  Cvitanovich  v.  Brom- 
berg,  169  la.  736,  151  NW  1073;  Almon 
V.  E.  Co.,  163  la.  449,  144  NW  997; 
Ellis  V.  Barkley,  160  la.  658,  142  NW 
203;  Seabury  v.  By.,  194  Mich.  423,  160 
NW  570;  Norris  v.  E.  Co.,  239  Mo.  695, 
144  SW  783,  790;  First  Nat.  Bank  v. 
Porter  (Tex.  Civ.),  204.  SW  463;  Tex- 
arKana  &  Ft.  S.  E.  Co.  v.  Terrell  (Tex. 
Civ.),  172  SW  742;  Miller  v.  Burgess 
(Tex.  Civ.),  136  SW  1174;  Chicago,  etc. 
E.  Co.  V.  Goodrich  (Tex.  Civ.),  136  SW 
81;  Campbell  v.  Prieto  (Tex.  Civ.),  143 
SW  668.  See  Gaines  v.  S.,  67  Tex.  Cr. 
325,  148  SW  717. 

[a]  Referring  to  the  vocations  of  the 
parties  proper  where  brought  out  in 
evidence  and  where  it  is  helpful  in  de- 
termining the  weight  to  be  given  the 
testimony.  Baton  v.  Hope,  177  Mich. 
411,  143  NW  241,  value  of  horse  is  in 
question.  Counsel  showed  parties  to 
be  farmer  and  banker. 
796-1  Morfensen  v.  Bradshaw,  188 
Mich.  436,  154  NW  46. 
796-2  Sorell  v.  S.,  74  Tex.  Cr.  100, 
167  SW  356. 

796-5  Weil  v.  Hagan,  161  Ky.  292, 
170  SW  618  (appeal  to  mulct  auto- 
mobile owner  to  protect  pedestrians) ; 
S.  V.  Eisso,  131  La.  946,  60  S  625  (but 
when  defendant  is  not  connected  with 
the  particular  organization  against 
whom  the  appeal  is  made,  such  is  not 
reversible  error);  Solomon  v.  Stewart, 
184  Mich.   506,   161   NW   716,   AnnCas 


1917A,  942;  St.  Louis,  I.  M.  &  S.  E.  Co. 
V.  O'Connor,  43  Okl.  268,  142  P  1111 
(referring  to  fact  that  counts  and 
princes  are  stockholders  of  defendant) ; 
Hawkins  v.  S.,  77  Tex.  Cr.  520,  179  SW 
448.  See  S.  v.  McPherson,  114  Minn. 
498,  131  NW  645. 

797-6  Panama  E.  Co.  v.  Moyers 
(CCA),  259  Fed.  219;  Jackson  Lumber 
Co.  f.  Trammell  (Ala.),  74  S  469;  Ala- 
bama F.  &  I.  Co.  V.  Benenante,  11  Ala. 
App.  644,  66  S  942;  Louisville  &  N.  E. 
Co.  V.  Mason,  10  Ala.  App.  263,  64  8 
154  (referring  to  corporation's  picking 
up  scraps  of  paper  in  the  jury  room  to 
see  if  the  verdict  is  a  quotient  verdict); 
Big  Ledge  Copper  Co.  v.  Dedriok 
(Ariz.),  185  P  825;  Union  C.  Co.  v. 
Wolf,  63  Ark.  174,  37  SW  877;  Chesa 
&  Wymond  Co.  v.  Wallis,  134  Ark.  136, 
203  SW  274;  Eocky  Mt.  Fuel  Co.  v. 
Bakarioh  (Colo.),  180  P  754;  Washing- 
ton, etc.  E.  Co.  V.  Patterson,  9  App. 
Cas.  (DC)  423;  Swift  v.  Bennard  128 
111.  App.  181;  Louisville  &  N.  E.  Co.  v. 
Hull,  113  Ky.  561,  68  SW  433,  57  LEA 
771;  Johnson  v.  E.  Co.,  135  Mich.  353, 
97  NW  760;  Williams  v.  Elec.  Co.,  274 
Mo.  1,  202  SW  1;  Williams  v.  E.  Co., 
123  Mo.  573,  27  SW  387;  Stewart  v. 
B.  Co.,  72  App.  Div.  459,  76  NYS  540: 
Stark  V.  Brown  (Tex.  Civ.),  193  SW 
716;  Kirby  Lumb.  Co.  v.  Youngblood 
(Tex.  Civ.),  192  SW  1106;  Northern  T. 
T.  Co.  V.  Nicholson  (Tex.  Civ.),  188  SW 
|028;  Dillingham  v.  Scales,  78  Tex.  205, 
14  SW  666;  First  Nat.  Bank  v.  So- 
kolski  (Tex.  Civ.),  150  SW  312;  Gulf 
etc.  E.  Co.  V.  Dooley,  62  Tex.  Civ.  345, 
131  SW  831;  Hartford  F.  Ins.  Co.  v. 
Becton,  58  Tex.  Civ.  578,  124  SW  474; 
Chicago  M.  &  P.  S.  E.  Co.  v.  True,  62 
Wash.  646,  114  P  515,  court  does  not 
know  the  name  Standard  Oil  Co.  to  be 
such  as  to  prejudice  the  jury. 

[a]  To  say  that  a  corporation  is  with- 
out soul,  etc.  Olden  v.  S.,  176  Ala. '6, 
58  S  307;  St.  Louis,  etc.  E.  Co.  v.  El- 
rod,  116  Ark.  514,  173  SW  836;  Swift 
V.  Eennard,  128  III.  App.  181.  But  see 
Straus  V.  E.  Co.,  86  Mo.  421;  Hinton  v. 
E.  Co.,  65  Wis.  323,  27  NW  147.  But  a 
statement  that'  the  defendant  is  not 
soulless,  but  owned  its  men,  bpdy  and 
soul  advanced  in  attacking  a  witness' 
credibility  is  not  improper.  Britton  v. 
Oil  Co.,  73  W.  Va.  792,  81  SE  525. 

[b]  Appeal  to  teath  corporation  to 
obey  law  not  reversible. — Western  &  A. 
E.  Co.  V.  Cox,  115  Ga.  715,  42  SE  74; 
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Brown  v.  Tract.  Co.,  237  Pa.  324,  85  A 
362;  Postal  Tel.  Cable  Co.  v.  Smith 
(Tex.  Civ.),  135  SW  1146;  Texas,  etc. 

B.  Co.  1-.  Beezley,  46  Tex.  Civ.  108,  101 
toW  1051;  Houston  Elec.  E.  Co.  v.  Eob- 
inson  (Tex.  Civ.),  76  SW  209;  Texas, 
etc.  R.  Co.  V.  Beckwith  (Tex.  Civ.), 
32  SW  809.  But  see  Kinne  v.  E.  Co., 
100  App.  Div.  5,  90  NYS  930. 
799-7  Chicago,  etc.  E.  Co.  v.  Garner, 
83  111.  App.  118;  Carter  C.  Co.  v.  Hill, 
166  Ky.  213,  179  SW  2;  Harper  v.  West- 
ern Union  Tel.  Co.,  92  Mo.  App.  304; 
Pullman  Co.  v.  Pennock,  118  Tenn. 
565,  102  SW  73;  Coon  v.  Manley  (Tex. 
Civ.),  196  SW  606;  Galveston,  etc.  E. 
Co.  r.  Kutae,  72  Tex.  643,  11  SW  127; 
Missouri,  etc.  E.  Co.  v.  Cherry,  44  Tex. 
Civ.  232,  97  SW  712  ("why,  this  morn- 
ing Pres.  Roosevelt  said  those  corpor- 
ations should  be  controlled");  Colorado 
Canal  Co.  v.  Sims  (Tex.  Civ.),  82  SW 
531  (that  everyone  dealing  with  an  ir- 
rigation company  had  been  swind- 
led) ;  Atchison,  etc.  R.  Co.  v.  Bryan 
(Tex.  Civ.),  28  SW  98,  charging  unfair 
dealing. 

[aj  Power  of  eminent  domain,  etc.  St 
Louis,  T.  M.  &  S.  E.  Co.  v.  Elrod,  116 
Ark.  514,  173  SW  836. 
799-8  St.  Louis,  I.  M.  &  S.  E.  Co. 
V.  Elrod,  116  Ark.  514,  173  SW  836 
'  (by  ruling  made  at  conclusion  of 
speech);  Denver,  etc.  E.  Co.  v.  Nye,  9 
Colo.  App.  94,  47  P  654;  Quincy  G.  & 
E.  Co.  V.  Baumann,  203  HI.  295,  67  NE 
807;  Newman  v.  E.  Co.,  64  Miss.  115, 
8  S  172;  Wendler  v.  Furnishing  Co.,  165 
Mo.  527,  65  SW  737. 
799-9  Coon  v.  Manley  (Tex.  Civ.), 
196  SW  606. 

799-10  Bisel  v.  Coal  Co.,  159  111. 
App.  8,  remark  that  corporation  wants 
to  be  treated  as  an  individual  is  im- 
proper. 

799-11  Almon  v.  E.  Co.,  163  la.  449, 
144   NW   997. 

799-12  Lusk  v.  Osborn,  127  Ark. 
170,  191  SW  944;  Newell  v.  E.  Co.,  179 
111.  App.  497;  Cincinnati,  N.  O.  &  T. 
P.  E.  Co.  V.  Spears,  152  Ky.  200,  153 
SW  236  (referring  to  witness  as  a 
ttrike-breaker  is  improper) ;  Cincinnati 
Gas  &  Electric  Co.  v.  Coffelder,  31   O. 

C.  C.  26;  Ft.  Worth,  etc.  Co.  v.  Ander- 
son (Tex.  Civ.),  194  SW  847.  See 
Mobile  &  O.  E.  Co.  v.  Carpenter,  104 
Miss.  706,  61  S  693,  in  which  it  was 
held  that  the  argument  that,  "if  a 
Statement  was  made  by  a  railroad  man 


as  to  how  and  where  an  injury  hap- 
pened, every  railroad  man  from  Mo- 
bile to  St.  Louis  would  swear  it  to  be 
exactly  that  way,"  although  not  ap- 
proved is  not  reversible  error. 
[a]  Eeference  to  a  train  crew  as  a 
"gajig"  is  not  error.  Myers  v.  E.  Co., 
152  la.  330,  131  NW  770. 
800-13  P.  f.  Bond  (111.),  125  NE 
740. 

800-14  See  AnnCasl913D,  1167,  n, 
also  P.  V.  Battaglia,  282  111.  91,  118 
NE  397. 

SOO-16  Gibson  v.  Zeibig,  24  Mo. 
App.  65. 

801-17  Seeherman  v.  Wilkes-Barre 
Co.,  255  Pa.  11,  99  A  174. 
[a]  But  remark  that  a  large  number 
of  the  witnesses  are  non-residents,  is 
not  ob.jectionable.  Thomas  v.  C,  167 
Ky.  708,  181  SW  365. 
801-18  Solomon  v.  Stewart,  184 
Mich.  506,  151  NW  716,  AnuCasl917A, 
942.  See  Gurinsky  v.  U.  S.  (CCA),  259 
Fed.  378.  Comp.  Hoxie  v.  Pfaelzer,  167 
111.  App.  79. 

801-19  Thomas  v.  Posey,  15  Ala. 
App.  419,  73  S  747;  Eay  v.  C,  184  Ky. 
800,  212  SW  908;  S.  v.  Dalcom,  145  Lft. 
— ,  83  S  223;  S.  v.  Lee,  130  La.  477, 
58  S  155;  S.  V.  Jones,  127  La.  694,  53 
S  959;  GFarner  v.  S.  (Miss.),  83  S  83; 
Clark  V.  S.,  102  Miss.  768,  59  S  887; 
Hardaway  v.  S.,  99  Miss.  223,  54  S  833; 
St.  Louis,  etc.  Co.  v.  Green  (Tex.  Civ.), 
196  SW  555;  Majors  v.  S.,  63  Tex.  Cr. 
488,  140  SW  1095.  See  Jordan  v.  S., 
62  Tex.  Cr.  380,  1J7  SW  133  (all  per- 
sons interested  being  negroes);  and 
note  in  AnnCa8l913D,  1167. 
802-20  Hardaway  v.  S.,  99  Mias. 
223,  54  S  833,  AnnCasl913D,  1166,  sug- 
gesting a  white  person  be  believed  as 
against  a  negro. 

802-21  James  v.  S..  170  Ala.  72,  54 
S  494. 

802-22  Simmons  v.  S.,  14  Ala.  App. 
103,  71  S  979;  Morehead  v.  S.,  12  Okl. 
Cr.  62,  151  P  1183,  AnnCaBl918C,  416. 
802-23  Jordan  v.  S.,  62  Tex.  Cr.  380, 
137  SW  133. 

802-25  S.  V.  Morgan,  145  La.  — ,  82 
S  711. 

803-26  American  Express  Co.  v. 
Parearello  (Tex.  Civ.),  162  SW  926. 
803-27  See  note  in  46  LEA  653,  656. 
803-29  Scott  V.  S.,  110  Ala.  48,  20 
S  468;  Henwood  v.  P.,  57  Colo.  544,  143 
P  373;  383;  Heller  v.  P.,  22  Colo.  11,  43 
P  124;  Miller  v.  &.,  8  Ga.  App.  540,  69 
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SE  922  (referring  to  defendant  as 
"this  notorious  character  this  notor- 
ious blind  tiger");  P.  v.  Hotz,  261  111. 
239,  103  NE  1007;  Eathboae  v.  Ey., 
187  Mich.  586,  154  NW  143;  P.  v.  Kah-. 
ier,  93  Mich.  625,  53  NW  826;  S.  v. 
Harrison,  263  Mo.  642,  174  SW  57 
(calling  defendant  a  man  with  an  evil 
face);  S.  V.  Schneiders,  259  Mo.  319, 
168  SW  604;  S.  v.  Helton,  255  Mo.  170, 
164  SW  457;  S.  f.  "Wellman,  253  Mo. 
302,  161  SW  795;  S.  v.  Phillips,  233 
Mo.  299,  135  SW  4;  Pledge  v.  GriflSth, 
199  Mo.  App.  303,  202  SW  460;  S.  «. 
Mircovieh,  35  Nov.  485,  130  P  765; 
Norton  v.  Wilson,  152  App.  Div.  129, 
139  NTS  1047  (saying  defendant  was 
guilty  of  larceny) ;  Coble  v.  Coble,  79 
N.  C.  589,  28  AmEep  338;  Gamblin  v. 
a.,  12  Okl.  Cr.  381,  157  P  367;  Thurman 
V.  S.  (Tex.  Cr.),  211  SW  785;  Dugan  v. 
S.  (Tex.  Cr.),  199  SW  616;  Smith  v. 
S.  (Tex.  Cr.),  199  SW  466;  Bullington 
V.  a.,  78  Tex.  Cr.  187,  180  SW  679;  Mill- 
ner  v.  S.,  72  Tex.  Cr.  45,  162  SW  348; 
Bishop  V.  S.,  72  Tex.  Cr.  1,  160  SW 
705,  AnnCasl916B,  379;  Calliham  v.  8., 
67  Tex.  Cr.  658,  150  SW  617  (coun- 
sel should  not  call  defendant  a  hyena 
or  a  brute,  but  such  alone  would  not 
warrant  reversal) ;  Grimes  v.  8.,  64  Tex. 
Cr.  64,  141  SW  261;  Paris  v.  8.,  62  Tex. 
Cr.  354,  137  SW  698;  McConnell  v.  8., 
22  Tex.  App.  354,  3  8W  699,  58  Am 
Eep  647;  Stone  v.  S.,  22  Tex.  App.  185, 
2  SW  585;  Green  v.  La  Clair,  8&  Vt. 
346,  95  A  499  (where  the  jury  were 
exhorted  to  award  such  damages  aa 
such  fellows  as  defendant  ought  to  be 
mulcted  in);  Andrews  v.  Casualty  Co., 
154  Wis.  82,  142  NW  487,  "The  United 
States  Casualty  Co. !  The  United  States 
damnation  and  hell,  creature  of  hell 
.  .  .  and  behind  that  put  devilish,  ma- 
licious, fraudulent,  trying  to  deprive 
this  woman  .  .  .  of  a  just  claim  at  the 
hands  of  these  harlots."  See  Hoskins 
V.  C,  152  Ky.  805,  154  SW  919;  Burrell 
V.  S.,  62  Tex.  Cr.  635,  138  8W  707,  and 
notes  in  9  AmSt  559;  46  LEA  652.  But 
see  Watkins  v.  S.,  140  Tenn.  1,  203  SW 
044. 

805-30  Morris  v.  S.,  108  Ark.  352, 
147  SW  74;  S.  V.  Bieweh,  169  la.  256, 
151  NW  102;  8.  v.  Harrison,  263  Mo. 
642,  174  SW  57  (referring  to  scene  at 
the  time  of  the  ravishment  as  "hor- 
rible ordeal ' '  not  improper) ;  Ostertag 
r.  Union  Pae.  B.  Co.,  261  Mo.  457,  169 
SW  1    (referring    to    claim    agent    as 


"ghoul"  not  improper);  S.  v.  Schnei- 
ders, 259  Mo.  319,  168  SW  604;  S.  v. 
Gordon,  253  Mo.  510,  161  SW  721  (re- 
i  erring  to  defendant  as  a  foreign 
thief);  S.  v.  Mircovieh,  35  Nev.  485,  130 
P  765;  8.  V.  Comery,  78  N.  H.  6,  95  A 
670  (defendant  was  likened  to  vermin 
and  beasts  of  prey,  and  it  was  urged 
that  he  should  be  executed  for  the  pro- 
tection of  society  from  himself  and 
possible  progeny) ;  P.  v.  Cummins,  209 
N.  Y.  283,  103  NE  169  (calling  accused 
thief  in  larceny  case) ;  8.  v.  Knudson, 
21  N.  D.  562,  132  NW  149;  Andrews  v. 
8.,  33  0.  C.  C.  564;  Borders  v.  8.,  71 
Tex.  Cr.  135,  161  SW  483;  Conger  v. 
S.,  63  Tex.  Cr.  312,  140  SW  1112  (call- 
ing defendant  a  ' '  libertine ' '  and  ' '  rap- 
ist" although  improper  is  not  rever- 
sible error) ;  Mikeska  v.  S.,  79  Tex. 
Cr.  109,  182  SW  1127;  Ingram  v.  8.,  78 
Tex.  Cr.  559,  182  SW  290;  City  of  Hen- 
derson V.  Fields  (Tex.  Civ.),  194  SW 
1003;  Pulkrabeck  v.  Griffith  &  Griffith 
(Tex.  Civ.),  179  SW  282. 
806-31  P.  V.  Bose,  28  Cal.  App.  743, 
153  P  965;  8.  v.  Gordon,  253  Mo.  510, 
161  SW  721;  8.  v.  Easco,  239  Mo.  535, 
144  SW  449;  Borders  v.  8.,  71  Tex.  Cr. 
135,  161  8W  483. 

807-32  8.  V.  Morgan,  145  La.  — ,  82 
8  711. 

807-33  Brown  v.  8.,  99  Ark.  648,  138 
SW  633;  8.  V.  McCormack  (N.  J.  L.), 
107  A  475. 

807-34  Childs  v.  Neal  (Ark.),  211 
SW  660. 

[a]    Protected  by  Insurance. — Tonngs 
V.  Cohen,  167  NTS  160. 
808-35    Brown  v.  Co.  (E.  L),  102  A 
965. 

809-36  [a]  Shedding  of  tears  by 
daughter  of  deceased  during  argument 
is  not  ground  for  reversal.  Tiner  v.  S., 
109  Ark.  138,  158  SW  1087. 
810-39  Colorado  &  8.  E.  Co.  v. 
Chiles,  50  Colo.  191,  114  P  661. 
810-40  Washburn  v.  Cuddihy,  8 
Gray  (Mass.)  430;  In  re  Mason,  60 
Hun  46,  14  NYS  434;  Huffman  v.  Click, 
77  N.  C.  55;  Burt  v.  8.,  38  Tex.  Cr. 
397,  40  SW  1000,  43  SW  344,  39  LEA 
305;  Queen  v..  Crouch,  1  Cox  C.  C. 
(Eng.)  94.  See  note  in  40  LEA  570. 
811-43  Duncan  v.  C,  13  KyLE  195, 
-16  SW  584  (improper  to  read  from  pa- 
per definition  of  malice  copied  from 
book);  P.  V.  Teiper,  186  App.  Div.  830, 
175  NYS  197;  8.  v.  Eholeder,  82  Wash. 
618,  144  P  914,  §339  (4)  Eem.  &  Ball. 
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Code,  provifling  the  respective  parties 
may  address  the  court  and  jury  upon 
the  law  and  facts  of  the  case  is  to  be 
construed  with  §§342,  343  vesting  de- 
cisions of  questions  of  law  in  the  court 
and  questions  of  fact  in  the  jury.  Con- 
sequently reading  law  to'  the  jury  is 
not  permissible. 

[a J  Beading  law  books  In  actions  for 
libel. — Where  the  jury  may  determine 
the  law,  as  in  actions  for  libel,  the 
counsel  has,  a  common-law  right  to  read 
the  law  from  law  book  to  the  jury. 
Minter  v.  Bradstreet  Co.,  174  Mo.  444, 
73  SW  668. 

[b]  In  libel  suits,  reading  law  books  is 
proper  in  some  states  (S.  f.  Whitmore, 
53  Kan.  343,  36  P  748,  42  AmSt  288) ; 
but  not  in  others.  Oakes  v.  S.,  98  Miss. 
80,  54  S  79,  33  LEA  (NS)  206;  Heller 
V.  Pub.  Co.,  153  Mo.  205,  54  SW  457. 

[c]  In  a  criminal  case. — Worley  v.  8., 
136  Gra.  231,  71  SE  153;  Cribb  v.  S., 
118  Ga.  316,  45  SE  396;  McMath  v.  8., 
55  Ga.  303;  Clark  v.  S.,  8  Ga.  App.  757, 
70  SE  90;  Eeed  v.  C,  140  Ky.  736,  131 
SW  776. 

S11.-44  Marriage  v.  Electric  Coal 
Co.,  176  111.  App.  451. 

[a]  Reading  of  inapplicable  law  prop- 
erly prevented,  etc.  Clark  v.  S.,  8  Ga. 
App.  757,  70  SE  90. 

[b]  Requiring  law  to  be  read  to  the 
court  in  the  presense  of  the  jury  instead 
of  to  the  jury  in  the  presence  of  the 
court  not  an  abuse  of  discretion.  God- 
win V.  S.,  123  Ga.  569,  61  SB  598; 
Clark  V.  S.,  8  Ga.  App.  757,  70  SE  90. 
811-45  Nix  V.  S.  (Ga.),  100  SE.  197; 
P.  V.  Anderson  Tea  Co.,  178  111.  App. 
124;  Manley  v.  fi.,  62  Tex.  Cr.  392,  137 
SW  1137. 

[a]     Beading  law.  —  Cashwell   v.    Bot- 
tling Co.,  174  N.  C.  324,  93  SE  901. 
812-48     Tompkins    v.    Hooker    (Tex. 
Civ.),  200  SW  193. 

812-50  [a]  Counsel  reading  bis  In- 
structions to  the  jury,  which  were  after- 
wards given  by  the  court,  was  held 
not  to  be  error.  Curran  v.  Ey.  Co.,  134 
Minn.  392,  159  NW  955. 
812-51  Hardy  v.  V.  S.  (OCA),  256 
Fed.  284;  Bond  v.  Ins.  Co.,  77  W.  Va. 
736,  88  SE  389. 

[a]    Beading  Employer's  Liability  Act 
not    error    where    the    court    fully    ex- 
plained it  to  the  jury.     Lang  v.  Iron 
Wks.,  77  Or.  137,  146  P  9ff4. 
812-54    [a]     Permission  to  read  Ir- 


relevant statute  properly  denied.  P.  v. 
Montijo,  8  P.  R.  1. 
812-55  Sullivan  v.  Traction  Co.,  34 
App.  Cas.  (DC)  358;  Waxelbaum  v. 
Ey.  Co.,  168  111.  App.  66;  S.  v.  Mo- 
Clure,  159  la.  351,  140  NW  203.  See 
Clark  V.  R.  Co.,  162  la.  630,  144  NW 
332,  supreme  court  directed  that  the 
opinion  just  rendered  should  not  be 
read  in,  the  presence  of  the  jury  on 
second  trial. 

[a]  Reading  opinion  on  former  appeal 
properly  refused,  etc.  MeCullough  v. 
S.,  11  Ga.  App.  612,  76  SB  393;  Seott 
V.  Seott,  124  Ind.  66,  24  NB  666. 
813-56  S.  V.  MoClure,  159  la.  351, 
140  NW  203. 

813-5T  Tuscaloosa  v.  Hill,  14  Ala. 
App.  541,  69  S  486;  aflrmed  194  Ala. 
559^  69  S  598;  Jenkins  v.  S.,  22  Wyo. 
34,  134  P  260,  holding  it  proper  to 
read  an  argument  in  favor  of  circum- 
stantial evidence  from  an  opinion. 

[a]  Counsel  allowed  to  read  the  case. 
Cashwell  v.  Bottling  Co.,  174  N.  C.  324, 
93  SE  901. 

[b]  In  criminal  but  not  in  cItII  ac- 
tions.—McMath  V.  S.,  55  Ga.  303; 
Glover  v.  S.,  15  Ga.  App.  44,  82  SE 
602. 

813-60  Perkins  v.  S.,  65  Tex.  Cr.  311, 
144  SW  241;  Millican  v.  S.,  63  Tex. 
Cr.  440,  140  SW  1136,  court  was 
familiar  with  the  case. 
814-62  Tuscaloosa  v.  Hill,  14  Ala. 
App.  541,  69  S  486;  aff.  194  Ala.  559, 
69  8  598. 

814-63     Western  Union  Tel.    Co.    v. 
Eay  (Tex.  Civ.),  147  SW  1194. 
814-69     Glover   v.    S.,    15    Ga.    App. 
44,   82  SE   602. 

815-77  [aj  Memorandum  on  back 
of  indictment,  not  introduced  in  evi- 
dence, should  not  be  referred  to  or  read. 
Johnson  v.  S.,  125  Tenn.  420,  143  SW 
1134,  AnnCasl913C,  261. 
816-81  Hardy  v.  Schirmer,  163  Cal. 
272,  124  P  993;  Heide  v.  Schubert,  166 
111.  App.  586  (if  objection  be  made,  the 
court  should  not  permit  the  reading 
from  a  stenographic  report  of  the  tes- 
timony) ;  Baker  v.  E.  Co.,  161  111.  App. 
521;  Vandalia  Coal  Co.  v.  Butler  (Ind. 
App.),  119  NE  34;  Willis  v.  Sohertz 
(la.),  175  NW  321;  Smith  v.  E.  Co., 
79  Wash.  448,  140  P  685;  S.  v.  Harris, 
74  Wash.  60,  132  P  735,  defendant's 
confession  admitted  in  evidence, 
[aj  Counsel  may  read  deposition^  in 
argument  to  jury.     Houston  Chroniele 
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Pub.  Co.  17.  Lemmou  (Tex.  Civ.).  193 
SW  347.  ' 

[b]  Quoting  evidence  from  memory  is 

proper.  S.  v.  Pollard,  155  Mo.  App. 
319,  136  SW  735. 

[c]  Reading  letters  not  introduced  in 
evidence  although  referred  to,  not  per- 
missible. Bond  V.  Cole,  49  Pa.  Super. 
144. 

[d]  Where  there  is  a  controversy  as 
to  the  evidence,  i,t  is  within  the  court 's 
discretion  to  permit  the  stenographer 
to  read  portions  of  the  testimony.  S.  v. 
Forgraves,  32   S.  D.   21,  141   NW  990. 

[e]  Testimony  on  former  trial  re- 
ceived in  evidence.  Podrat  v.  E.  Co., 
32  K.  I.  255,  78  A  1041. 

817-84  Ada  Coal  Co.  v.  Linville,  152 
Ky.  2,  153  SW  21  (affidavit  not  read 
when  introduced  may  be  read  to  jury) ; 
Blaekorby  v.  Ginther,  34  N.  D.  248,  158 
NW  354. 

[a]  In  the  discretion  of  the  court. 
Van  Vliet  Fletcher  Auto.  Co.  v.  Crowell, 
171  la.  64,  149  NW  861. 

[b]  Where  there  is  no  dispute  as  to 
contents,  refusal  of  permission  to  read 
deposition  not  error,  but  if  there  is  a 
sharp  dispute  as  to  the  contents  read- 
ing should  be  allowed.  "Wells  Fargo  & 
Co.  V.  Lumb.  Co.,  115  Ark.  142,  171 
SW  132. 

817-86     Curtin   v.   Gas    Co.,   233   Pa. 
397,   8'2   A   503,    copy   of   schedule   at- 
tached to  statement  of  claim. 
817-88    Baine    v.   8.,    132    Ark.   416, 
2'00  SW  999.- 

[a]  Improper  argument  of  instruc- 
tions.— ^TJlmer  v.  Pistole,  115  Miss.  485, 
76  S  522. 

818-92  Georgia  Southern  &  F.  R.  Co. 
V.  Eansom,  10  Ga.  App.  558,  73  SE 
858;  Mansfield  v.  Agency,  102  Kan.  687, 
171  P  625,  LEA1918D,  571. 
818-96  Curran  v.  E.  Co.,  134  Minn. 
392,  159  NW  955. 

819-97  Fitter  v.  V.  S.  (CCA),  258 
Fed.  567;  Gibson  v.  S.,  193  Ala.  12,  69 
S  533;  Jordan  r.  Smith,  185  Ala.  591, 
64  S  317  (statement  supported  by  evi- 
dence); Shelby  Iron  Co.  v.  Greenlea, 
184  Ala.  496,  63  S  470;  Louisville  & 
N.  E.  Co.  V.  Grimes,  184  Ala.  413,  63  S 
554;  Olden  v.  8.,  176  Ala.  6,  58  S  307; 
Pruitt  V.  S.,  92  Ala.  41,  9  S  406;  Cole- 
man V.  S.,  87  Ala:  14,  6  S  290;  Lane  v. 
S.,  85  Ala.  11,  4  S  730;  Cross  v.  S.,  68 
Ala.  476;  Eoden  v.  S.,  13  Ala.  App.  105, 
69  S  366;  Louisville  &  N.  E.  Co.  t.  Ma- 
son, 10  Ala.  App.  263,  64  S  154;  New- 


sum  V.  S.,  10  Ala.  App.  124,  65  S  87; 
Blalock  V.  a.,  8  Ala.  App.  349,  63  S  26j 
Nuckols  V.  Andrews,  6  Ala.  App.  275, 
60  S  592;  Eoden  v.  S.,  3  Ala.  App.  199, 
58  S  72;  St.  Louis,  I.  M.  &  S.  E.  Co. 
■I?.  Brown,  114  Ark.  574,  169  SW  940 
(argument  proper);  St.  Louis,  I.  M.  & 
S.  E.  Co.  V.  Bearden,  107  Ark.  363,  155 
SW  499;  McElroy  v.  S.,  106  Ark.  131, 
152  SW  1019;  St.  Louis,  etc.  E.  Co. 
V.  Devaney,  98  Ark.  83,  135  SW  802; 
P.  V.  Mitchell,  62  Cal.  411;  P.  v.  Guar- 
agna,  23  Cal.  App.  120,  137  P  279; 
P.  V.  Stein,  23  Cal.  App.  108,  137  P 
271;  McBride  v.  P.,  60  Colo.  435,  153  P 
751;  Wechter  v.  P.,  53  Colo.'  89,  124  P 
183;  Colorado  &  S.  E.  Co.  v.  Chiles,  50 
Colo.  191,  114  P  661;  Smith  v.  S.  (Fla.), 
76  S  334;  Seaboard  A.  L.  Ey.  v.  Horn- 
ing, 18. Ga.  App.  396,  89  SE  493; 
Mitehum  v.  S.,  11  Ga.  615,  616;  Pelham 
&  H.  B.  Co.  V.  Elliott,  11  Ga.  App.  621, 
75  SE  1062;  S.  V.  O'Neil,  24  Ida.  582, 
135  P  60;  P.  V.  Melniek,  263  111.  24, 
104  NE  1111;  Appel  v.  E.  Co.,  259  111. 
561,  102  NE  1021;  Herricks  v.  E.  Co., 
257  111.  264,  100  NE  897 ;  P.  v.  McCann, 
247  111.  T30,  170,  93  NE  100;  Eaggio 
V.  P.,  135  111.  533,  26  NE  377;  Lucas 
V.  Ey.  Co.,  171  111.  App.  1;  S.  u.  Wilson, 
157  la.  698,  141  NW  337;  Tidball  v. 
E.  Co.,  97  Kan.  396,  155  P  938;  Bean 
V.  Kinse^er  (Kan.),  135  P  1180;  S.  v. 
Alexander,  89  Kan.  422,  131  P  139;  S. 
V.  Comstock,  20  Kan.  650;  Ross  v.  Koh- 
ler,  163  Ky.  583,  174  SW  36;  Knights  of 
Maccabees  v.  Shields,  162  Ky.  392,  172 
SW  696;  Eogers  v.  C,  161  Ky.  754,  171 
SW  464;  Cincinnati,  N.  O.  &  T.  P. 
E.  Co.  V.  Martin,  154  Ky.  348,  157  SW 
710;  Conley  v.  Tract.  Co.,  152  Ky.  764, 
154  SW  41;  Burton  v.  C,  151  Ky.  587, 
152  SW  645;  Chicago,  St.  L.  &  N.  O. 
E.  Co.  V.  Eowell,  151  Ky.  313,  151  SW 
950;  Kimbrough  v.  Bank,  150  Ky.  336, 
150  SW  325  (argument  proper);  Slaugh- 
ter V.  C,  149  Ky.  5,  147  SW  751;  Al- 
len V.  C,  145  Ky.  409,  140  SW  527; 
Turpin  v.  C,  140  Ky.  294,  130  SW 
1086,  140  AmSt  378,  30  LEA  (NS) 
794;  Kentucky  Wagon  Mfg.  Co.  v. 
Duganics  (Ky.),  113  SW  128;  Housman 
V.  C,  128  Ky.  818,  110  SW  236;  Louis- 
ville &  N.  E.  Co.  V.  Crow,  32  KyLE 
1145,  107  SW  807;  Eickards  v.  8.,  129 
Md.  184,  98  A  525;  Citizens'  M.  F. 
Ins.  Co.  V.  Bridge  Co.,  116  Md.  422, 
82  A  372;  Pruner  v.  Ey.,  187  Mich.  602, 
154  NW  4;  Scofield  v.  Clarke,  179  Mich. 
681,  146  NW  377,  388;  Morrison  v.  Car- 
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penter,  179  Mich.  207,  146  NW  106; 
P.  V.  Huff,  173  Mich.  620,  139  NW 
1033;  P.  V.  Montague,  71  Mich.  447, 
39  NW  585;  P.  V.  Aiken,  66  Mich.  460, 
33  NW  821,  11  AmSt  512;  Evans  v. 
S.,  98  Miss.  697,  54  S  154,  AnnCas 
191 3B,  257;  Martin  v.  S.,  63  Miss.  505, 
56  AmEep  813;  S.  v.  Evans,  267  Mo. 
163,  183  SW  1059;  S.  v.  Harrison,  263 
Mo.  642,  174  SW  57;  S.  v.  Wellman, 
253  Mo.  302,  1«1  SW  795;  S.  v.  Hyde, 
234  Mo.  200,  130  SW  316,  AnnCas 
1912D,  191  (referring  to  claim  of  ac- 
cused, that  he  Isought  cyanide  to  kill 
dogs,  counsel's  remark  that  he  had  the 
name  and  genealogy  of  every  dog 
killed  in  the  community  was  improper) ; 
S.  V.  Woolard,  111  Mo.  248,  20  SW 
27;  S.  V.  Giorgetti  (Mo.  App.),  186  SW 
5d8;  S.  V.  Leaver,  171  Mo.  App.  371, 
157  SW  821;  Haake  v.  Dulle  Mill  Co., 
168  Mo.  App.  177,  153  SW  74  (duty  of 
court  to  keep  counsel  within  record); 
S.  V.  Reilly,  4  Mo.  App.  392;  S.  v.  Popp, 
51  Mont.  405,  153  P  279;  Leete  v. 
Southern  Pac.  Co.,  37  Nev.  49,  139  P 
29;  Beekley  v.  Alexander,  77  N.  H. 
255,  90  A  878  (where  the  jury  took  a 
view,  remarks  of  counsel  that  plain- 
tiff's claim  that  the  automobile  was 
out  of  the  traveled  part  of  the  road 
was  untrue  is  legitimate);  Kambour 
V.  Boston  &  M.  E.,  77  N.  H.  33,  86  A 
624  (but  it  is  proper  to  ask  the  jury 
to  find  this  was  what  the  evidence 
proved);  Tucker  v.  Henniker,  41  N.  H. 
317,  325;  P.  v.  Mull,  167  N.  Y.  247,  60 
NE  629;  P.  V.  Goldfarb,  152  App.  Div. 
473,  137  NYS  284;  8.  v.  Eodgers,  168 
N.  C.  112,  83  SE  161;  S.  v.  Lane,  166 
N.  C.  333,  81  SE  620;  S.  v.  Knudson, 
21  N.  D.  562,  132  NW  149;  Nelson  v. 
a.,  14  Okl.  Cr.  153,  168  P  460;  Mor- 
ris V.  a.,  9  Okl.  Cr.  241,  131  P  731,  735; 
Morgan  v.  S.,  9  Okl.  Cr.  22  130  P  522; 
Ostendorf  v.  S.,  8  Okl.  Cr.  360,  128 
P  143;  Watson  v.  S.,  7  Okl.  Cr.  590, 
124  P  1101;  Mulkey  v.  S.,  5  Okl.  Cr. 
75,  113  P  532;  Cox  v.  Ter.,  2  Okl.  Cr. 
668,  104  P  378;  Zimmerle  v.  Childers, 
67  Or.  465,  136  P  34P;  S.  v.  Hatcher, 
29  Or.  309,  44  P  584;  C.  i;.  Shoemaker, 
240  Pa.  255,  87  A  684;  S.  v.  Davis,  88 
S.  C.  229,  70  SE  811,  34  LEA  (NS) 
295;  8.  V.  Duncan,  86  8.  C.  370,  68  SE 
684,  AnnCasl912A,  1016;  Egan  v.  Dot- 
son,  36  S.  D.  459,  155  NW  783,  AnnCas 
1917A,  296;  Brewster  v.  Miller,  31  S.  D. 
613,  141  NW  778;  Johnson  v.  S.,  125 
Tenn.     420,     143     SW     1134,     AnnCas 


1913C,  261  (counsel  said  witnesses  for 
the  state  would  be  able  to  remember 
better  having  testified  before  the  grand 
jury.  On  objection  such  fact  was  not 
in  evidence,  he  read  the  memorandum 
on  the  indictment  which  was  not  in  evi- 
dence, held  reversible  error)  ;  Northing- 
ton  V.  8.,  14  Lea  (Tenn.)  424;  Bodkins 
V.  S.,  75  Tex.  Cr.  499,  172  SW.216; 
Gusman  v.  8.  (Tex.  Cr.),  171  SW  770; 
Carter  v.  S.,  75  Tex.  Cr:  110,  170  SW 
739;  Smith  v.  8.,  74  Tex.  Cr.  232,  168 
SW  522;  Stanfield  v.  S.,  74  Tex.  Cr. 
290,  165  SW  216;  Cooper  v.  S.,  72  Tex. 
Cr.  645,  163  8W  424;  Bradley  v.  S., 
72  Tex.  Cr.  287,  162  SW  515;  Millner 
V.  B.,  72  Tex.  Cr.  45,  162  SW  348; 
Dunn  V.  S.,  72  Tex.  Cr.  170,  161  SW 
467;  McGregor  v.  S.,  71  Tex.  Cr.  604, 
160  SW  711;  Sylvas  v.  8.,  68  Tex. 
Cr.  117,  150  SW  906  ("that  J.  C. 
testified  to  the  same  facts  in  the 
examining  trial  as  he  did  in  this  trial" 
should  not  be  stated);  Eoberts  v.  S., 
67  Tex.  Cr.  580,  150  SW  627;  Thompson 
V.  a.,  67  Tex.  Cr.  660,  150  SW  181; 
Clayton  v.  S.,  67  Tex.  Cr.  311,  149  SW 
119;  Johnson  v.  8.,  66  Tex.  Cr.  686, 
148  SW  328;  Williams  v.  8.,  66  Tex. 
Cr.  662,  148  SW  306;  Washington  v. 
8.,  66  Tex.  Cr.  360,  147  SW  276  (in 
which  prosecution  asked  accused  to  put 
on  blood  stained  clothes  he  wore  at  time 
of  crime  but  on  objection  of  counsel  he 
was  told  he  need  not  do  so.  The  prose- 
cuting attorney  pointing  at  accused 
said  to  accused  he  declined  to  put  them 
on  because  of  superstitious  fear. 
Held  the  argument  making  it  to  appear 
to  have  been  the  voluntary  refusal  of 
accused  to  don  clothes  was  not  without 
the  record);  Knight  v.  S.,  66  Tex.  Gr. 
335,  147  SW  268;  Majors  v.  8.,  63  Tex. 
Cr.  488,  140  8W  1095;  Johnson  v.  &., 
63  Tex.  Cr.  50,  138  SW  1021;  Hutcher- 
son  V.  a.,  62  Tex.  Cr.  1,  136  SW  53; 
Burnam  v.  8.,  61  Tex.  Cr.  616,  135  SW 
1175;  Kirksey  v.  8.,  61  Tex.  Cr.  298, 
135  SW  124;  Clements  v.  S.,  61  Tex. 
Cr.  161,  134  SW  728;  Ross  v.  S.,  61 
Tex.  Cr.  12,  133  SW  688;  Smith  v.  S., 
44  Tex.  Cr.  147,  68  8W  995;  Eice  v. 
Garrett  (Tex.  Civ.),  194  SW  607; 
Kirby  Lumb.  Co.  v.  Youngblood  (Tex. 
Civ.),  192  SW  1106;  Ft.  Worth  &  D. 
C.  E.  Co.  1-.  Firestone  (Tex.  Civ.),  173 
SW  919;  Texarkana  &  St.  S.  E.  Co.  v. 
Terrell  (Tex.  Civ.),  172  SW  742;  Amer- 
ican Express  Co.  r.  Parcarello  (Tex. 
Civ.),    162   SW   926;    Pecos    &   N.   T. 
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Co.  V.  Suitor  (Tex.  Civ.),  153  SW  185, 
191;  Ft.  Worth  &  D.  C.  E.  Co.  v. 
Wininger  (Tex.  Civ.),  151  SW  586,  594; 
Kansas  City,  etc.  R.  Co.  v.  West  (Tex. 
Civ.),  149  SW  206;  Western  Union 
Tel.  Co.  V.  Eay  (Tex.  Civ.),  147  SW 
1194;  Moss  v.  Slack  (Tex.  Civ.),  141 
SW  1063;  Kansas  City,  etc.  R.  Co.  v. 
Bigham  (Tex.  Civ.),  138  SW  432;  Gulf, 
etc.  E.  Co.  V.  Dooley,  62  Tex.  Civ.  345, 
131  SW  831;  Hardy  v.  S.  (Tex.  App.), 
13  SW  1008;  Bryson  v.  S.,  20  Tex.  App. 
566;  8.  V.  Coyle,  41  Utah  320,  126  P 
305;  Fadden  i\  MeKinney,  87  Vt.  316, 
89  A  351;  In  re  Bean's  Will,  85  Vt. 
452,  82  A  734;  Norfolk-S.  R.  Co.  v. 
Tomlinson,  116  Va.  153,  81  SE  89; 
MuUins  V.  C,  113  Va.  787,  75  SE  193; 
S.  V.  Ackerman,  90  Wash.  198,  155  P 
743;  S.  V.  Cavelero,  89  Wash.  364,  154 
P  435;  Brown  v.  Swineford,  44  Wis. 
282,  28  AmEep  582.  See  Couch  v.  S., 
6  Ala.  App.  43,  40  S  539;  S.  v.  Dwyer, 
133  La.  731,  63  S  305;  Wilson  v.  S., 
41  Tex.  Cr.  179,  53  SW  122,  and  notes 
in  46  LEA  658;  9  AmSt  559. 

[a]  Rule  applies  to  prosecuting  attor- 
ney.—P.  V.  Hail,  25  Cal.  App.  342,  143 
P  803;  P.  V.  Stilwell,  81  Misc.  456,  142 
NTS  628. 

[b]  Stating  a  material  fact  not  in  the 
record  but  pertinent  to  the  issue  is  re- 
versible error.  St.  Louis,  I.  M.  &  S.  E. 
Co.  V.  Aiken,  100  Ark.  437,  140  SW 
698;  State  v.  Isaacs  (Mo.),  187  SW  21; 
Gosselin  v.  Shoe  Co.,  78  N.  H.  149,  97 
A  744. 

[e]  Remarks  must  be  wilful  to  war- 
rant a  reversal.  P.  v.  Euef,  14  Cal. 
App.  576,  619,  114  P  48;  P.  v.  Ye  Foo, 
4  Cal.  App.  730,  89  P  4'50. 

[d]  Statement  must  be  made  as  a  fact, 
either  by  direct  statement  or  innuendo, 
to  warrant  reversal.  P.  v.  Ruef,  14 
Cal.  App.  576,  619,  114  P  48. 

[e]  Consent  to  comments  on  facts  not 
in  evidence  will  cure  the  error  in  a 
strong  case.  Scarborough  v.  S.,  46  Ga. 
26. 

[f]  Length  of  time  accused  has  been 
In  jail  before  trial,  not  a  proper  matter 
for  defendant's  counsel  to  discuss  in 
mitigation  of  punishment,  when  there 
is  no  evidence  as  to  such  time.  Cason 
V.  S.,  16  Ga.  App.  820,  86  SE  644. 

[g]  But  may  refer  and  appeal  to  the 
conlmon  knowledge,  ordinary  observa- 
tion, and  experience  of  jurors.  Lane 
V.  S.,  14  Ala.  App.  40,  70  S  982;  Babey 
V.  C,  169  Ky.  735,  185  SW  81. 
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[h]  Not  improper  for  state's  attorney 
to  tequest  jury  to  determine  whether 
witnesses  made  a  certain  statement, 
though  evidence  is  clear  to  the  con- 
trary. S.  V.  Gomez,  89  Vt.  490,  96  A 
190. 

[i]  Challenging  opponent  to  a  dem'on- 
stration  before  the  jury  of  a  disputed 
fact,  held  error.  Russ  v.  Good,  90  Vt. 
236,  97  A  987. 

[j]  To  state  what  absent  witnesses 
would  have,  etc.  Latham  v.  U.  S.,  226 
Fed.  420,  141  CCA  250. 
[kj  Personal  observations  as  to  mat- 
ters, etc.  Strother  v.  S.,  15'  Ala.  App., 
106,  72  S  566;  Western  Union  Tel.  Co. 
V.  Furlow,  121  Ark.  244,  180  SW  502; 
Curtis  V.  R. 'R.,  78  N.  H.  116,  97  A 
743;  Black  v.  S.,  79  Tex.  Cr.  628,  187 
SW  332;  Galveston  H.  &  H.  E.  Co.  v. 
Hodnett  (Tex.  Civ.),  182  SW  7. 
820-98  P.  V.  Fleming,  166  Cal.  357, 
136  P  291,  303,  AnnCasl915B,  881; 
Holliday  &  Wyon  Co.  v.  O'Donnell,  54 
Ind.  App.  95,  101  NB  642;  Neace  v. 
C,  165  Ky.  739,  178  SW  1062;  Childers 
V.  C,  161  Ky.  440,  171  SW  149;  Hal- 
loran  v.  R.  Co.,  197  Mich.  308,  163  NW 
1009;  P.  V.  Bollman,  178  Mich.  159,  144 
NW  537;  S.  v.  Webb,  254  Mo.  414,  162 
SW  622  (telling  what  a  "crowd  of 
witnesses"  would  have  testified  to  had 
not  the  court  stopped  us);  McCormick 
V.  &.,  135  Tenn.  218,  186  SW  95,  LRA 
1916F,  382;  Johnson  v.  S.,  74  Tex.  Cr. 
179,  167  SW  733;  Bradley  v.  S.,  72 
Tex.  Cr.  287,  162  SW  515;  Yates  v. 
S.,  68  Tex.  Cr.  437,  152  SW  1064; 
Johnson  v.  S.,  63  Tex.  Cr.  50,  138  SW 
1021;  First  Nat.  Bank  v.  Harkrider 
(Tex.  Civ.),  157  SW  290.  See  notes 
in  46  LRA  661. 

821-99  Stanfieia  v.  S.,  74  Tex.  Cr. 
290,  165  SW  216;  Miilner  v.  S.,  72 
Tex.  Cr.  45,  162  SW  348. 
821-1  Birmingham,  etc.  Co.  v.  Dren- 
nen,  175  Ala.  338,  57  S  876,  AnnCas 
1914C,  1037  (in  which  counsel  said  I 
know  defendant's  counsel.  If  he  were 
on  the  jury  he  would  find  for  the  plain- 
tiff); Louisville  &  N.  R.  Co.  v.  Holland, 
173  Ala.  675,  65  S  1001;  Wallace  v.  S. 
(Ala.  App.),  75  S  633;  Alabama  Fuel 
&  Iron  Co.  V.  Benenante,  11  Ala.  App. 
644,  66  S  942;  Longer  v.  Beakley,  106 
Ark.  21'8,  153  SW  811;  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  Earle,  103  Irk.  356, 
146  SW  520;  P.  V.  Mitchell,  62  Cal. 
411;  Mitchum  v.  S.,  11  Ga.  615;  Cofield 
V.  S.,   14   Ga.   App.    813,   82   SB   355; 
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Parker  v.  S.,  11  Ga.  App.  251,  75  SE 
437  (in  criminal  seduction  case,  to  ask 
conviction  that  child  may  have  name 
and  be  protected  is  improper);  S.  v. 
Givens,  28  Ida.  253,  152  P  1054;  P. 
V.  Scott,  261  111.  165,  103  NE-  617; 
Angeles  v.  Pelias,  150  111.  App.  527; 
Cedar  Rapids  Nat.  Bank  v.  Carlson,  166 
la.  343,  136  NW  659;  May  v.  C,  153 
Ky.  141,  154  SW  1074;  Maryland  & 
P.  E.  Co.  V.  Knight,  122  Md.  576,  89  A 
1091  (reference  to  good  character  of 
client);  Taylor  v.  By.  Co.,  256  Mo.  191, 
165  SW  327;  S.  v.  Oipley,  242  Mo. 
461,  147  SW  111;  S.  v.  Leaver,  171 
Mo.  App.  371,  157  SW  821;  Fields  v, 
E.  Co.,  169  Mo.  App.  624,  155  SW  845; 
O'Donnell  v.  McBlroy,  157  Mo.  App. 
547,  138  SW  674  (that  defendant's 
counsel  dropped  the  case);  Crossett  *. 
Braekett  (N.  H.),  105  A  5;  Tucker  v. 
Henniker,  41  N.  H.  317;  St.  Louis,  I. 
M.  &  S.  Ey.  Co.  V.  O'Connor,  43  Okl. 
268,  142  P  1111;  Black  v.  8.,  79  Tex. 
Cr.  149,  183  SW  439;  Daniels  v.  S.,  71 
Tex.  Cr.  662,  160  SW  707;  Harwell  ». 
S.,  71  Tex.  Cr.  473,  160  SW  378; 
Liuer  «.  S.,  70  Tex.  Cr.  75,  156  SW 
211;  Grimes  v.  S.,  64  Tex.  Cr.  64,  141 
SW  261;  Davis  v.  S.,  64  Tex.  Cr.  8, 
141  SW  264;  Tex.  &  P.  E.  Co.  v.  Eas- 
mussen  (Tex.  Civ.),  181  SW  212;  Amer- 
ican Express  Co.  v.  Parcarello  (Tex. 
Civ.),  162  SW  926;  Gulf,  T.  &  W.  B. 
Co.  V.  Culver  (Tex.  Civ.),  168  SW 
514;  Western  Union  Tel.  Co.  v.  Viekery 
(Tex.  'Civ.),  158  SW  792;  Brailaford  v. 
S.,  71  Tex.  Cr.  113,  158  SW  541;  Quinn 
V.  Dickinson  (Tex.  Civ.),  146  SW  993; 
Chicago,  etc.  E.  Co.  v.  Goodrich  (Tex. 
Civ.),  136  SW  81;  Evart  «.  Dalrymple 
(Tex.  Civ.),  131  SW  223;  Padden  v. 
McKinney,  87  Vt.  316,  89  A  351;  Lem- 
ons V.  Harris,  115  Va.  809,  80  SE  740 
(reference  to  an  irrelevant  code  sec- 
tion calculated  to  mislead  is  improper) : 
Calhoun  v.  Whitcomb,  90  Wash.  128, 
155  P  759;  Brown  v.  Swineford,  44  Wis. 
282,  28  AmEep  582. 

fa]  Lauding  client's  business  not  im- 
proper. Norlhcutt  V.  Springfield 
Crushed  Stone  Co.,  178  Mo.  App.  389, 
162  SW  747. 

[b]  Where  negligence  is  admitted,  it 
is  erroneous  to  refer  to  it.  Taylor  v. 
Spokane,  P.  &  S.  B.  Co.,  72  Wash.  378, 
130  P  506. 

[c]  Reference  to  removal  to  federal 
court,  if  larger  amount  had  been  sued 
for,  improper.    Arkansas  £and  &  Lum- 


ber Co.  V.  Manning,  121  Ark.  633,  180 
SW  474. 

[d]  In  capital  case,  urging  jury  to 
take  into  account  expense  of  keeping  a 
person  in  a  penal  institution^  P.  v. 
Watson,   216   N.   Y.   565,   111   NE  243. 

[e]  Statement  that  plaintiff  had  taken 
depositions,  and  defendants  appeared 
and  cross  examined  witnessss,  and  then 
suppressed  depositions  because  notice 
of  taking  the  same  was  not  given  iu 
time,  held  reprehensible  and  prejudi- 
cial. Egan  V.  Dotson,  36  S.  D.  459,  155 
NW  783,  AnnCasl917A,  296. 

821-2  [a]  Or  where  based  on  eyl- 
dence  admitted  without  objection, 
though  irrelevant.  P.  v.  Coutcure,  171 
Oal.  43,  151  P  659. 
[b]  Reference  to  cost  of  prosecution, 
although  of  doubtful  propriety,  is  not 
reversible  error.  Calico  v.  C,  145  Ky. 
641,  140  SW  1036. 

821-3  P.  V.  Cox,  29  Cal.  App.  419, 
155  P  1010;  S.  v.  Pelser,  182  la.  1,  163 
NW  600;  S.  V.  Harrison,  263  Mo.  642, 
174  SW  57;  Keefe  v.  E.  E.,  78  N.  H. 
139,  97  A  565;  Drown  v.  Oderkirk,  89 
Vt.  484,  96  A  11. 

822-4  St.  Louis,  etc.  E.  Co.  v.  Brown, 
114  Ark.  574,  169  SW  940;  Turner  v. 
Min.  Co.,  156  111.  App.  60;  Vandalia  0. 
Co.  V.  Price,  178  Ind.  546,  97  NE  429 
(even  though  there  is  some  evidence  to 
this  effect) ;  Worden  Lumber  &  Shingle 
Co.  V.  E.  Co.,  168  Mich.  74,  13,3  NW 
949;  Horner  v.  Franklin,  186  Mo.  App. 
434,  171  SW  568;  Fitzgibbons  v.  E. 
Co.j  160  App.  Div.  66,  145  NYS  401; 
Haigh  V.  Elevator  Co.,  123  App.  Div. 
376,  107  NYS  936;  Shawnee  v.  Sparks, 
26  Okl.  665,  liO  P  884;  Zimmerle  v. 
Childers,  67  Or.  465,  136  P  349;  Tuohy 
V.  Steel  Co.,  61  Or.  527,  122  P  36; 
Brown  v.  Scranton,  231  Pa.  693,  80  A 
1113;  Horsford  v.  Glass  Co.,  92  S.  C. 
236,  75  SE  533,  542;  Stockey  &  White 
V.  Mears  (Tex.  Civ.),  181  SW  774; 
Gordon  Jones  Co.  v.  Lopez  (Tex.-  Civ.), 
172  SW  987.  See  note  Jn  AnnCas 
1914A,  951. 

823-6  Doster  v.  B.  Co.  (Mo.  App.), 
158  SW  440;  Graham  v.  B.  Co.,  71 
Or.  477,  142  P  774. 
[a]  Or  offering  to  credit  verdict  for 
such  damages  as  might  be  assessed  for 
conversion,  with  a  certain  sum,  if  con- 
verted property  is  returned.  Knowlton 
V.  Eoss,  114  Me.  18,  95  A  281. 
823-8  Panama  E.  Co.  v.  Meyers 
(CCA),  259  Fed.  219;  Dupuy  v.  Wright, 
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7  Ala.  App.  238,  60  S  997;  Jackson  v. 
Cycle  Co.,  194  Mich.  286,  160  NW  578; 
Gardiner  v.  MoPike  (Mo.  App.),  184 
SW  956;  Steen  v.  Neva,  37  N.  D.  40, 
163  NW  272;  Houston  Chronicle  Pub. 
Co.  V.  McDavid  (Tex.  Civ.),  173  SW 
467. 

823-12  Goldman  v.  WolfE,  6  Mo. 
App.  490. 

823-13  Lake  Erie  &  W.  E.  Co.  v. 
Huffman,  177  Ind.  126,  97  NE  434, 
AnnCasl914C,  1272,  disagreement  of 
tormer  jury. 

823-14  P.  V.  Melnick,  263  111.  24,  104 
NE  1111;  S.  V.  Matheson,  142  la.  414, 
120  NW  1036,  134  AmSf  426;  S.  i>. 
Clauser,  72  la.  302,  33  NW  686;  Whit 
V.  S.,  87  Miss.  564,  40  SE  3?4,  112  Am 
St  460  (reference  to  reversal  of  ap- 
peal); Lamar  v.  S.,  65  Miss.  93,  3  S 
78;  C.  V.  Martin,  47  Pa.  Super.  346; 
Eads  u,  S.,  74  Tex.  Cr.  628,  170  SW 
145;  Kirksey  v.  S.,  58  Tex.  Cr.  188,  125 
SW  15;  Johnson  v.  S.,  42  Tex.  Cr.  298, 
59  SW  898;  Richardson  v.  8.,  33  Tex. 
Cr.  518,  27  SW  139;  Fuller  v.  S.,  30 
Tex.  App.  559,  17  SW  1108;  Moore  v. 
S.,  21  Tex.  App.  666,  2  SW  887;  House 
V.  S.,  9  Tex.  App.  567;  Hatch  v.  S.,  8 
Tex.  App.  416,  34  AmRep  751,  refer- 
ence to  reversal  of  judgment  of  con- 
viction on  a  technicality  although 
reprimanded.  See  also  vol.  2,  p.  761, 
n.  51,  and  notes  in  38  LEA  (NS)  1130, 
and  9  AmSt  567. 

[a]  If  couvlctiou  appears  on  the  rec- 
ord reference  thereto  may  be  made.  S. 
V.  Valure,  95  la.  401,  64  NW  280;  P.  v. 
Campbell,  173  Mich.  381,  139  NW  24; 
P.  V.  Yund,  163  Mich.  504,  128  NW 
742;  P.  V.  Kindra,  102  Mich.  147,  60 
^W  458. 

[b]  Even  if  In  response  to  a  state- 
ment of  opposing  counsel  that  no  case 
could  be  found  convicting  a  man  under 
such  a  statement  of  facts,  a  reference 
to  a  former  conviction  is  impropelr. 
Brewer  v.  C,  11  Ky.  L.  Eep.  601,  12 
SW  672. 

824-17  Stewart  v.  V.  8.,  211  Fed.  41, 
127  CCA  477  (conviction  of  accessory); 
Nix  V.  8.,  124  Ark.  599,  187  SW  308; 
Willyard  v.  S.,  72  Ark.  138,  78  SW  765; 
Louisville  &  N.  B.  Co.  v.  Payne,  138 
Ky.  274,  127  SW  993,  AnnCasl912A, 
1291;  Murphy's  Exr.  «,  Hoagland,  32 
KyLE  839,  107  SW  303;  Magness  v. 
S.,  103  Miss.  30,  60  8  8. 
[a]  In  a  will  contest,  a  reference  to 
the  admission  to  probate  of  the  will 


and  a  statement  that  it  would  be  pre- 
sumptuous in  the  jury  to  decide  other- 
wise, constitute  reversible  error.  Wads- 
worth  V.  Purdy,  31  O.  C.  C.  110. 
824-18  Rome  v.  Harris,  12  Ga.  App. 
756,  78  SE  475;  Louisville,  etc.  E.  Co. 
V.  Brown  (Ky.),  113  SW  465;  Fadden 
V.  McKinney,  87  Vt.  316,  89  A  351, 
reference  to  result  of  divorce  action 
Detween  parties  to  action  for  breaking 
and  entering  house. 

824-19  Cross  v.  S.,  68  Ala.  476; 
Ehodes  v.  C,  21  KyLE  1076,  54  SW 
184;  Duncan  v.  C,  13  KyLE  195,  16 
SW  584;  Berry  v.  S.  (Miss.),  22  8  826; 
S.  V.  Corpening,  157  N.  C.  621,  73  SB 
214,  38  LEA  (NS)  1130;  S.  v.  Blod- 
,gett,  50  Or.  329,  92  P  820;  Eodriguez 
V.  S.,  58  Tex.  Cr.  275,  125  SW  403. 
[aj  Improper  reference  of  action  by 
other  juries  may  be  cured  by  instruc- 
tion. 8.  V.  Powers,  180  la.  693,  163 
NW  402. 

824-20  American  Tobacco  Co.  V. 
Troutman,  175  Ky.  436,  194  SW  543. 
See  notes  in  9  AmSt  569,  and  46  LEA 
670. 

[a]  The  remark  that  defendant's 
counsel  could  have  his  bUl  when  he  ap- 
pealed, held  not  a  violation  of  the  rule. 
Bennett  v.  S.,  78  Tex.  Cr.  231,  181  SW 
197. 

[b]  Beference  to  power  of  appellate 
court  to  reverse  or  reduce  the  verdict 
is  improper.  Landro  v.  E.  Co.,  117 
Minn.  306,  135  NW  991,  AnnCasl913D, 
244. 

824-21  Norris  v.  S.  (Ala.  App.),  75 
S  718. 

824-23  Griflln  v.  S.,  90  Ala.  596,  8  S 
670;  Newell  v.  S.  (Ala.  App.),  75  S  625; 
Barney  v.  8.,  3  Ala.  App.  302,  57  S 
698;  Eoden  v.  8.,  3  Ala.  App.  193,  58 
S  74;  Big  Ledge  Copper  Co.  v.  Dedriek 
(Ariz.),  185  P  825;  Hall  v.  Jones,  129 
Ark.  18,  195  SW  399;  Caddo  E.  Lum- 
ber Co.  V.  Grover,  126  Ark.  449,  190 
SW  560;  Rose  v.  S.,  122  Ark.  509,  184 
SW  60;  Ferguson,  etc.  Co.  v.  Good,  112 
Ark.  260,  165  SW  628;  St.  Louis,  etc. 
E.  Co.  V.  Leflar,  104  Ark.  528,  149  SW 
530;  Ehea  v.  8.,  104  Ark.  162,  147  SW 
463,  473;  8.  v.  Cabaudo,  83  Conn.  160, 
76  A  42;  Woodward  v.  U.  8.,  38  App. 
Cas.  (DC)  323,  333;  Price  v.  8.,  137 
6a.  71,  72  SE  908;  S.  v.  Haverly,  4 
Ida.  484,  42  P  506;  Kenna  v.  E.  Co., 
284  111.  301,  120  NE  259;  Ochs  v.  P., 
124  111.  399,  16  NE  662;  Spenler  v. 
Turley,  158  111.  App.  146;  Weinlander 
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V.  Volkmaa,  153  111.  App.  137;  Adams 
V.  S.,  179  Ind.  44,  99  NE  483;  Eamseyer 
V.  Dennis  (Ind.),  119  NE  716;  Haskell 
&  B.  Car  Co.  v.  Timm  (Ind.  App.),  122 
NE  788;  Hein  v.  E.  Co.,  180  la.  1225, 
162  NW  772;  S.  v.  See,  177  la.  316,  158 
NW  687;  S.  v.  Cameron,  177  la.  379, 
158  NW  563;  Cvitanovich  v.  Bromberg, 
169  la.  736,  161  NW  1073;  Maine  v. 
Eittenmeyer,  169  la.  675,  151  NW  499; 
S.  V.  Cleary,  97  la.  413,  66  NW  724;  S. 
V.  Hutchinson,  95  la.  566,  64  NW  610; 
S.  V.  Potts,  83  la.  317,  49  NW  845; 
Evans  C.  Wks.  v.  Ball,  159  Ky.  399,  167 
SW  390;  May  v.  C,  153  Ky.  141,  154 
SW  1074;  P.  V.  Powers  (Mich.),  168 
NW  938;  Kalamazoo  v.  Paper  Co.,  182 
Mich.  476,  148  NW  743;  P.  v.  Singer, 
174  Mich.  361,  140  NW  522;  P.  v.  Smith, 
106  Mich.  431,  64  NW  200;  Gibson  v. 
Iowa  Cent.  E.  Co.,  115  Minn.  147,  131 
NW  1057;  S.  V.  Brooks,  92  Mo.  542,  5 
SW  257;.  Stephens  v.  Eldorado  Springs 
(Mo.  App.),  190  SW  1004;  Citizens 
Bank  of  Senath  v.  Douglass  (Mo.  App.), 
187  SW  158;  Connecticut  Fire  Ins.  Co. 
V.  E.  Co.,  171  Mo.  App.  70,  153  SW  544; 
S.  V.  Comery,  78  N.  H.  6,  95  A  670; 
Knapp  V.  Stone  (N.  H.),  103  A  1005; 
S.  V.  Knotts,  168  N.  C.  173,  83  SE  972; 
S.  V.  Hill,  114  N.  C.  780,  18  SB  971; 
S.  V.  Underwood,  77  N.  C.  502;  Jenkins 
V.  North '  Carolina  O.  D.  Co.,  65  N.  C. 
563;  Champion  v.  S.,  9  O.  C.  C.  627; 
Star  V.  S.,  9  Okl.  Cr.  210,  131  P  542; 
Eakins  v.  S.,  7  Okl.  Cr.  351,  123  P 
1035;  S.  V.  Hilton,  87  S.  C.  434,  69  SB 
1077,  AnnCasl912B,  1057;  Pearson  v. 
S.,  79  Tex.  Cr.  609,  187  SW  336;  Ma- 
jor V.  S.,  79  Tex.  Cf.  460,  185  SW  878; 
McHenry  v.  S.,  76  Tex.  Cr.  273,  173  SW 
1020;  Gonzales  v.  8.,  74  Tex.  Cr.  468, 
171  SW  1149;  Dickson  *.  S.,  74  Tex. 
Cr.  495,  168  SW  862;  Gatlin  v.  S.,  72 
Tex.  Cr.  516,  163  SW  428;  Holmes  v. 
S.,  70  Tex.  Cr.  214,  156  SW  1172;  Max- 
well V.  S.,  69  Tex.  Cr.  248,  153  SW 
324;  Lubbock  v.  S.,  66  Tex.  Cr.  309,  147 
SW  258;  Campbell  v.  S.,  62  Tex.  Cr. 
561,  138  SW  607;  Wright  v.  8.,  60  Tex. 
Cr.  385,  131  SW  1070;  Hilcher  v.  S., 
60  Tex.  Cr.  ISO,  131  SW  592;  Brantly 
V.  S.,  42  Tex.  Cr.  293,  59  SW  892;  Bark- 
man  V.  8.,  41  Tex.  Cr.  105,  52  SW  73; 
Eay  V.  8.,  85  Tex.  Cr.  354,  33  SW  869; 
Chalk  V.  S.,  35  Tex.  Cr.  116,  32  SW  534; 
Washington  v.  S.,  35  Tex.  Cr.  154,  32 
SW  693;  Sinclair  v.  8.,  35  Tex.  Cr.  130, 
32  SW  531;  Norris  v.  8.,  32  Tex.  Cr. 
172,     22     SW    592;     Heidenheimer    v. 


Thomas,  63  Tex.  287;  Cooley  v.  S.  (TeS, 
Cr.),  203  SW  356;  Eoberson  v.  8.  (Tex. 
Cr.),  203  SW  349;  Long  v.  8.  (Tex.  Cr.),' 
200  SW  160;  Alexander  v.  8.  (Tex.  Cr.), 
199  SW  292;  Zeiger  v.  Woodson  (Tex. 
Civ.),  202  SW  163;  San  Antonio,  ete. 
Co.  V.  Hagen  (Tex.  Civ.),  188  SW  954; 
Funk  V.  House  (Tex.  Civ.),  168  SW 
481;  International  &  G.  N.  E.  Co.  v. 
Davison  (Tex.  Civ.),  138  SW  1162; 
Western  Union  Tel.  Co.  v.  Sloss,  i5 
Tex.  Civ.  153,  100  SW  354;  Interna- 
tional &  G.  N.  E.  Co.  V.  Goswick  (Tex. 
Civ.),  83  SW  423;  Williams  v.  S.,  24 
Tex.  App.  32,  5  SW  658;  Fadden  v. 
McKinney,  87  Vt.  316,  89  A  351;  Eea 
V.  Harrington,  58  Vt.  181,  2  Atl.  475,  56 
AmEep  561;  Eust  v.  Hdw.  Co.,  101 
Wash.  552,  172  P  846;  S.  v.  Engstrom, 
86  Wash.  499,  150  P  1173;  S.  v.  Conroy, 
82  Wash.  417,  144  P  538;  Cranford  v. 
O'Shea,  75  Wash.  33,  134  P  486.  See 
S.  V.  Wilson,  157  la.  698,  141  NW  337; 
P.  V.  Swift,  172  Mich.  473,  138  NW 
662.  But  see  P.  v.  McCann,  247  111. 
130,  170,  93  NB  100;  S.  v.  Hatcher,  29 
Or.  309,  44  P  584;  Hollingsworth  v.  8. 
(Tax.  Cr.),  199  SW  626. 

[a]  Arguing  facts  not  in  evidence  is 
not .  permissible  even  though  in  reply. 
P.  iJ.'MiteheJi,  62  Cal.  411;  Campbell  v. 
P.,  109  111.  665,  50  AmEep  621;  Till- 
ery  v.  S.,  24  Tex.  App.  251,  5  SW  842, 
5  AmSt  882. 

[b]  Wiere  the  argument  provoking 
the  reply  is  not  set  out  in  the  record, 
it  will  be  assumed  the  reply  was  ap- 
propriate. But  if  set  out,  the  propriety 
of  the  reply  will  be  considered.  Evans 
Chemical  Wks.  v.  Ball,  159  Ky.  399, 
167  SW  390. 

827-27     Comp.  P.  v.  Boyd,  174  Mieh. 
321,  140  NW  475;   Calkins  v.  8.,  18  0. 
St.  366,  98  AmDee  121. 
828-31     Sims    v.    Ford    (Tex.    Civ.), 
209  SW  699. 

828-32     Louisville,  etc.  Co.  v.  Mont- 
gomery, 186  Ind.  384,  115  NE  673. 
828-34     C.   V.   Nye,   240   Pa.   359,  87 
A  585;  Burrell  v.   8.,  62  Tex.  Cr.  635, 
138  SW  707;   Campbell  v.  S.,   62  Tex. 
Cr.  561,  138  SW  607;  De  Lor  v.  Sym- 
ons,    93    Wash.    231,   160    P   424.     See 
note  in  AnnCasl912C,  818. 
a28-35     Nelligan    v.     Fontaine,    225 
Mass.  329,  114  NE  303. 
[a]    To  refuse  to  instruct  as  to  Im- 
proper   argument    is    reversible    error. 
Dupny  V.  Wright,  7  Ala.  App.  238,  60 
S  997. 
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[b]  Instructloii  to  disregard  permis- 
slWe  Inferences,  although  there  is  no 
evidence  as  to  the  inference  itself  is 
error,  but  the  court  may  tell  the  jury 
there  is  no  evidence  on  the  point.  8. 
V.  Lee,  166  N.  C.  250,  80  SE  977. 
'828-36  [a]  Largely  a  matter  of 
discretion. — S.  r.  Greenberg,  93  Conn. 
657,  103  A  897.  > 

829-37    Tucker  v.  S.,  167  Ala.  1,  52 

5  464;  Garrison  v.  Wilcoxson,  11  Ga. 
154;  Zilke  v.  Johnson,  22  N.  D.  76,  132 
NW  640,  AnnCasl913E,  1005;  S.  v. 
Gutterman,  20  N.  D.  432,  128  NW  307, 
AnnCasl912C,  816;  C.  v.  Polichinus,  229 
Pa.  311,  78  A  382;  Chapman  v.  S.,  66 
Tex.  Cr.  489,  147  SW  580;  P.  v.  Hite,  8 
Utah  461,  33  P  254;  8.  v.  Ward,  61  Vt. 
163,  17  A  483;  Hodge  17.  B.  Co.,  79  W. 
Va.  174,  90  SE  601.  See  note  to  Ann 
Casl912C,  817. 

829-38  Bidgell  v.  S.,  1  Ala.  App.  94, 
55  8  327.  •Comp.  Illinois  Cent.  E.  Co. 
V.  Weinstein,  99  Miss.  515,  55  S  48. 
829-39  Carlisle  v.  U.  S.,  194  Fed. 
827,  114  CCA  531;  Higgins  v.  U.  8., 
183  Fed.  710,  108  CCA  48;  Eussell  v. 
8.  (Ala.),  79  8  359;  Lusk  v.  Britton 
(Ala.),  73  8  492;  Birmingham  By.,  L. 

6  P.  Co.  V.  Gonzalez,  183  Ala.  273,  61 
8  80;  Nashville,  C.  &  St.  L.  E.  Co.  c. 
Crosl^,  183  Ala.  237,  62  S  889;  Ala- 
bama Fuel  &  Iron  Co.  v.  Benenante,  11 
Ala.  App.  644,  66  8  942;  Louisville  & 
N.  E.  Co.  V.  Mason,  10  Ala.  App.  263, 

64  8  154;  Childs  v.  Neal  (Ark.),  211 
SW  660;  P.  *.  Fleming,  166  Cal.  357, 
136  P  291,  AnnCasl915B,  881;  P.  •». 
Stein,  23  Cal.  App.  108,  137  P  271  (cit- 
ing many  local  cases) ;  P.  v.  Kizer,  22 
Cal.  App.  10,  133  P  516,  521,  134  P  346; 
P.  f.  Eeuf,  14  Cal.  App.  576,  114  P  48; 
P.  V.  Yee  Foo,  4  Cal.  App.  730,  89  P 
450;  S.  V.  Von  Buren  (Del.),  102  A 
981;  Willingham  v.  S.,  21  Fla.  761; 
Kearney  v.  8.,  101  Ga.  803,  29  SE  127, 

65  AmSt  344;  Wheeless  v.  S.,  92  Ga.  19, 
18  SE  303;  Von  Pollnitz  v.  8.,  92  Ga. 
16,  18  SE  301,  44  AmSt  72;  Young  v. 
S.,  65  Ga.  525;  Veasey  v.  8.,  6  Ga.  App. 
208,  64  SE  709;  Eamseyer  v.  Dennis 
(Ind.),  119  NE  716;  Kingan  &  Co.  v. 
King,  179  Ind.  285,  100  NE  1044;  Ellis 
V.  Barkley,  160  la.  658,  142  NW  203; 
Lawrence  v.  Bd.  of  Couneilmen,  162 
Ky.  528,  172  SW  953;  Wright  v.  C, 
155  Ky.  750,  160  SW  476;  May  v.  C, 
153  Ky.  141,  154  SW  1074;  Blanton  v. 
C,  147  Ky.  812,  146  SW  10;  S.  v.  Dal- 
cour,  145  La.  — ,  83  8  223;  8.  v.  Hall, 


44  La.  Ann.  976,  11  S  674;  Knowlton  v. 
Boss,  114  Me.  18,  95  A  281;  8.  v.  Wat- 
son, 63  Me.  128;  S.  v.  Shearon  (Mo.), 
183  SW  293;  S.  v.  Phillips,  233  Mo.  299, 
135  SW  4;  8.  v.  Humfeld,  182  Mo. 
App.  '639,  166  SW  331;  Green  v.  Oil 
Co.  (Mo.  App.)>  199  SW  746;  Sutoriua 
V.  Stalder,  88  Neb.  843,  130  NW  750; 
Hanks  v.  S.,  88  Neb.  464,  129  NW  1011; 
8.  V.  Parker,  84  N.  J.  L.  417,  86  A 
1103;  8.  V.  Parker,  83  N.  J.  L.  172,  83 
A  690;  8.  V.  Lockman,  83  N.  J.  L.  168, 
83  A  689;  S.  V.  Terry,  91  N.  J.  L.  539, 
103  A  238;  S.  V.  Blancett,  24  N.  M. 
433,  174  P  207;  8.  t>.  Cameron,  166  N.  C. 
379,  81  SE  748;  S.  v.  Moeller,  24  N.  D. 
165,  138  NW  981;  8.  v.  Knudson,  2l  N. 
D.  562,  132  NW  149;  Graham  v.  8. 
(Ohio),  120  NE  232;  Irvine  v.  S.,  10 
Okl.  Cr.  4,  133  P  259;  Johnson  v.  8., 
5  Okl.  Cr.  13,  113  P  552;  Spigener  v. 
By.  (8.  C),  98  SE  330;  King  v.  8.,  91 
Tenn.  617,  20  SW  169;  Himmelfarb  v. 
8.,  76  Tex.  Cr.  173,  174  SW  586;  Har- 
vey V.  8.,  35  Tex.  Cr.  545,  562,  34  SW 
623;  La  Grone  v.  Ey.  Co.  (Tex.  Civ.), 
189  SW  99;  Watson  v.  S.,  28  Tex.  App. 
34,  U2  SW  404;  Jackson  v.  S.,  18  Tex. 
App.  586;  Mason  v.  8.,  15  Tex.  App. 
534,  550;  Eucker  1:  S.,  7  Tex.  App.  549; 
S.  V.  Sirmay,  40  Utah  525,  122  P  748; 
Green  v.  LaClair,  91  Vt.  23,  99  A  244; 
8.  V.  Wood,  103  Wash.  489,  175  P  27; 
Wallace  v.  Babcock,  93  Wash.  392,  160 
P  1041;  S.  V.  Cooper,  74  W.  Va.  472, 
82  SE  358. 

[a]  Where  interruptions  are  frequent, 
a  ruling  that  counsel  shall  make  all  his 
objections  at  the  conclusion  of  coun- 
sel's argument  neither  hampers  nor 
harms  the  defendant.  P.  v.  Ong  Git, 
23  Cal.  App.  148,  137  P  283;  Bobin- 
son  V.  S.,  70  Fla.  628,  70  8  595. 
830-40  Monongahela  Eiver,  etc.  Co. 
V.  Lancaster's  Admr.,  169  Ky.  24,  183 
SW  258;  Galveston,  etc.  Ey.  Co.  v.  S. 
(Tex.  Civ.),  194  SW  462;  S.  v.  Ward, 
61  Vt.  153,  17  A  483. 
[aj  If  remarks  are  shown  to  be  clearly 
prejudicial,  he  will  not  be  held  to  have 
waived  the  right  to  object  because  he 
failed  to  object  at  the  time.  Watson 
V.  8.,  28  Tex.  App.  34,  12  SW  404; 
Mason  v.  S.,- 15  Tex.  App.  534. 
830-41  Long  r.  S.,  2  Ala.  App.  96, 
57  S  62  (and  jury  has  retired) ;  8.  V. 
Sinclair,  250  Mo.  278,  157  SW  339;  8. 
V.  Digson,  39  Mo.  App.  297;  Norris  «. 
8.,  32  Tex.  Cr.  172,  22  SW  592. 
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830-42  Fuller  v.  S.,  10  Ga.  App.  34, 
72  SE  515  (objection  during  charge 
too  late  particularly  in  connection  with 
a  curative  instruction) ;  S.  v.  Glass,  29 
N.  D.  620,  151  NW  229,  after  submit- 
ting the  case  to  the  jury. 
830-43  Carlisle  v.  V.  S.,  194  Fed. 
i827,  114  CCA  531;  S.  v.  Latimer,  116 
Mo.  524,  22  SW  804;  S.  v.  Sheets,  89 
N.  C.  543;  Frey  v.  Failes,  37  Okl.  297, 
132  P  342. 

830-44  Young  «.  S.,  65  Ga.  525;  S. 
V.  Wilson,  157  la.  698,  141  NW  337; 
Ross  V.  Kohler,  163  Ky.  583,  174  SW 
36;  S.  V.  Hobgood,  46  La.  Ann.  855,  15 
S  406;  S.  V.  Hall,  44  La.  Ann.  976,  11 
S  574;  Cartwright  v.  S.,  71  Miss.  82, 
14  S  526;  S.  V.  Forsythe,  89  Mo.  667, 
1  SW  834;  S.  V.  Snider,  151  Mo.  App. 
699,  132  S"W  299;  S.  v.  Suggs,  89  N.  C. 
527;  Graham  v.  S.  (Ohio),  120  NB  232; 
Simmons  v.  S.,  73  Tex.  Cr.  288,  164  SW 
843;  Boyce  v.  S.,  62  Tex.  Cr.  374,  137 
SW  116;  Harvey  v.  8.,  35  Tex.  Cr.  545, 
562,  34  SW  623;  Watson  v.  8.,  28  Tex. 
App.  34,  12  SW  404;  Jackson  v.  S'.,  18 
Tex.  App.  586;  Eucker  v.  S.,  7  Tex. 
App.  549. 

tJ30-45  P.  V.  Krbmphold,  172  Cal. 
512,  157  P  599;  P.  v.  Rogers,  163  Cal. 
476,  126  P  143;  Hardy  v.  Schirmer,  162 
Cal.  272,  124  P  993;  P.  v.  Kizer,  22  Cal. 
App.  10,  133  P  516,  521,  134  P  346; 
P.  V.  Metzler,  21  Cal.  App.  80,  130  P 
1192;  S.  V.  Von  Buren  (Del.),  102  A 
981;  S.  V.  Kimes,  152  la.  240,  132  NW 
180;  Blanton  V.  C,  147  Ky.  812,  146 
SW  10;  S.  «.  Duvall,  135  La.  710,  65  8 
904;  S.  V.  Watson,  63  Me.  128;  Shaw 
V.  City  (Mo.),  196  SW  1091;  8.  v.  Pol- 
lard, 14  Mo.  App.  583;  8.  v.  Abrams, 
11  Or.  169,  8  P  327;  Jones  v.  S.,  33 
Tex.  Cr.  7,  23  SW  793;  Blair  v.  Cal- 
houn. 87  Wash.  154,  151  P  259;  S.  ». 
Hood,  103  Wash.  489,  175  P  27. 
[a]  Bemarks  during  absence  of  judge 
held  reversible,  though  no  instructions 
were  asked  on  return  of  judge  to  the 
bench.  Clifford  v.  Motor  Co.,  157  NYS 
8. 

S31-46  Nashville,  C.  &  St.  L.  R.  Co. 
V.  Crosby,  183  Ala.  237,  62  S  889;  Arn- 
old V.  Douglas  &  Co.,  176  la.  405,  155 
:  W  845';  Louisville  e.  Bridwell,  150  Ky. 
589,  150  SW  672;  Edwards  v.  8.,  61 
Tex.  Cr.  307,  135  8W  540. 

[a]  Objection  in  undertone  or  in  writ- 
ing commended.  See  Postal  Tel.  Cable 
Co.  e.  Smith  (Tex.  Civ.),  135  SW  1146, 

[b]  Immaterial     whethier     offending 


cbunsel  hears  objection.-^But  see  Mir- 
acle V.  C,  148  Ky.  453,  146  SW  1136; 
Farris  v.  C,  14  Bush  (Ky.)  367. 
[c]  Whispering  objection.  —  Compel- 
ling the  accused's  counsel  to  whisper 
objection  regarding  prosecuting  attor- 
ney's argument  is  error.  Weige  v.  S., 
81  Tex.  Cr.  476,  196  SW  524. 
832-47  Birmingham  Ry.,  L.  &  P. 
Co.  V.  Gonzalez,  183  Ala.  273,  61  S  80; 
Louisville  &  N.  R.  Co.  v.  Holland,  173 
Ala.  675,  55  S  1001;  St.  Louis,  I.  M.  & 
8.  R.  Co.  V.  Brown,  114  Ark.  574,  169  8 
W  940;  Southern  By.  Co.  v.  Adams,  52 
Ind.  App.  322,  100  NE  773;  S.  v.  Coop- 
er, 169  la.  571,  151  NW  835  (an  objec- 
tion at  commencement  of  argument  to 
each  and  every  word  of  'said  speech 
d  to  the  whole  speech,  is  not  suffi- 
cient) ;  S.  V.  Phillips,  233  Mo.  299,  135 
SW  4;  Burns  v.  United  Eys.  Co.,  176 
Mo.  App.  3:0,  158  SW  394;  Wack  v. 
B.  Co.,  175  Mo.  App.  Ill,  157  SW  1070; 
Gentry  v.  E.  Co.,  172  Mo.  App.  638,  156 
SW  27;  Riefling  v.  Juede,  165  Mo.  App. 
216,  147  8W  168;  Torreyson  v.  Eys. 
Co.,  164  Mo.  App.  366,  145  SW  106j 
Brinkman  v.  Gottenstroeter,  153  Mo. 
App.  351,  134  SW  584;  King  v.  S.,  91 
Tenn.  617,  20  SW  169;  Crawford  v.  S., 
66  Tex.  Cr.  433,  147  SW  229;  Fergnsofi. 
V.  Fain  (Tex.  Civ.),  164  SW  1040.  See 
note  in  7  Am.  &  Eng.  Ann.  Cas.  231, 
Comp.  Hutcherson  v.  8.,  62  Tex.  Cr.  1, 
136  SW  53. 

[a]  A  general  objection  and  excep< 
tion,  etc.  Carmiehael  v.  S.,  197  Ala.  185, 
72  S  405. 

832-48  8.  V.  Posey,  137  La.  871,  69 
S  494;  Hartley  v.  Werner  (Mo.  App.), 
196  SW  1072;  Gentry  v.  E.  Co.,  172 
Mo.  App.  638,  156  SW  27;  Torreyson 
V.  Eys.  Co.,  164  Mo.  App.  366,  145  SW 
106;  a  V.  SedUlo,  24  N.  M.  549,  174  P 
985. 

[a]  Befusal  of  court  to  permit  counsel 
to  assign  reasons  is  an  abuse  of  dis- 
cretion. Edwards  v.  S.,  61  Tex.  Cr. 
307,  135  SW  540. 

832-49  See  Hoskins  v.  C,  1S2  Ky. 
805,  154  SW  919. 

[a]    As  to  what  relief  must  be  asked 
for,  see  note  in  46  LEA  644. 
832-50     Singh  v.  8.,  66  Tex.  Cr.  156, 
146  SW  891. 

832-51  8.  f.  Harrison,  263  Mo.  642, 
174  SW  57;  8.  V.  Webb,  254  Mo.  414, 
162  SW  622;  Schwanenfeldt  v.  E.  Co., 
187  Mo.  App.  588,  174'  SW  143. 
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832-52    Eng  v.  S.,  100  Ala.  85,  14 
S  878;  P.  V.  Babeoek,  160  Cal.  537,  117 
P  549;  P.  V.  Shears,  133  Cal.  154,  65 
P  295;  P.  V.  Shem  Ah  Pook,  64   Cal. 
380,  1  P  347;  P.  v.  Warr,  22  Oal.  App. 
663,  136  P  304;  P.  v.  Metzler,  21  Cal. 
App.  80,  130  P   1192;    Wheeless  v.  S., 
92  Ga.  19,  18  SE  303;  Von  Pollnitz  v. 
a.,  92  Ga.  16,  44  AmSt  72,  18  SB  301; 
Ozburn  v.  S.,  87   Ga.  173,   13  SE  247; 
Scarborough  v.  S.,  46  Ga.  26;  Boone  v. 
P.,  148  111.  440,  36  NE  99;  Adams  v. 
S.,  179  Ind.  44,  99  NE  483;  McPherson 
V.  S.,  178  Ind.  583,  99  NE  984;  Eobb 
V.  S.,  144  Ind.  569,  43  NE  642;  Cromer 
V.  S.,  21   Ind.  App.   502,   52   NE   239; 
S.  17.  Robertson,  133  La.  806,  63  S  363; 
Spencer  v.  Johnson,  185  Mich.  85,  151 
NW  684,  P.  V.  McDowell,  63  Mich.  229, 
30  NW  68;  P.  v.  Haley,  48  Mich.  495, 
12   NW    671; 'S.   V.   Prelinghuysen,   43 
Minn.  265,  45  NW  432;  Sands  f.  Kan- 
sas City,  199  Mo.  App.  13,  202  SW  294; 
S.  V.  Taylor,  98  Mo.  240,  11  SW  570; 
CBestnut  v.  Sales,  44  Mont.  534,  121  P 
481    (instruction    sufScient    to    comply 
with  request);     S.    v.    Biggerstaff,   17 
Mont.   510,  43  P   709;   Bohanan  -e.  S., 
18  Neb.  57,  24  NW  390,  53  AmE  791; 
P.  V.  Seidenshner,  210  N.  Y.  341,  104 
NE   420;    S.   v.   Davenport,    156    N.    C. 
596,  72  SE  7;  S.  v.  Knudson,  21  N.  D. 
562,  132  NW  149;  Irvine  v.  S.,  10  Okl. 
Cr.  4,  133  P  259;  St.  Louis,  I.  M.  &  S. 
E.  Co.  V.  O'Connor,  43  Okl.  268,  142  P 
1111   (and  a  request  to  withdraw  the 
remark    should   be    made    also) ;    S.   v. 
Hawkins,  18  Or.  476,  23  P  475;   S.  v. 
Abrams,   11   Or.   169,   8   P   327;    C.   v. 
Sushinskie,    242    Pa.    406,    89    A    564; 
lekes  V.  Ickes,  237  Pa.  582,  85  A  885; 
Crawford  v.  Eice  &  Hutchins  B.  Co.,  98 
8.  C.  121,  82   SE   273;   King  v.   S.,  91 
Tenn.  617,  20  SW  169;   Himmelfarb  v. 
8.,  76  Tex.  Cr.  173,  174  SW  586  (citing 
numerous  cases) ;  Bodkins  v.  S.,  75  Tex. 
Cr.  499,  172  SW  216;  Whitfill  v.  S.,  75 
Tex.  Cr.  1,  169  SW  681;  Smith  v.  8.,  74 
Tex.  Cr.  232,  168  8W  522;   Thompson 
V.  S.,   72   Tex.   Cr.   659,   163   SW   973; 
Hooper  v.  8.,  72  Tex.  Cr.  82,  160  SW 
1187;  Stewart  v.  8.,  71   Tex.   Cr.   237, 
158   SW   996;    Goodwin   v.  8.,   70   Tex. 
Cr.  600,  158  SW  274;  Bogue  v.  8.,  69 
Tex.  Cr.  656,  155  SW  943;   Chafino  v. 
S.,  69  Tex.  Cr.  393,  154  8  W  546;  Walls 
V.  S.,   69   Tex.    Cr.   317,   153   SW   130; 
Crutchfield  v.  S.,  68  Tex.  Cr.  468,  152 
SW  1053;  Collins  v.  S.,  68  Tex.  Cr.  354, 
152  SW  1047;  Kelly  v.  S.    68  Tex.  Cr. 


317,  151  SW  304;  Love  «.  S.,  68  Tex. 
Cr.  228,  150  SW  920;  Wren  v.  S.,  68 
Tex.  Cr.  75,  150  SW  440;  Warren  v.  S., 
67  Tex.  Cr.  273,  149  SW  130;  Clayton 
•p.  8.,  67  Tex.  Cr.  311,  149  SW  119  (cit- 
ing numerous  cases);  Gaines  v.  S.,  67 
Tex.  Cr.  325,  148  SW  717;  Welch  v.  B.) 
66  Tex.  Cr.  525,  147  SW  572;  Williams 
V.  S.,  66  Tex.  Cr.  348,  147  SW  571; 
Washington  v.  S.,  66  Tex.  Cr.  360,  147 
SW  276;  Singh  v.  8.,  66  Tex.  Cr.  156, 
146  8W  891;  January  v.  8.,  66  Tex.  Cr. 
302,  146  SW  555;  Gamble  v.  8.,  66  Tex. 
Cr.  297,  146  SW  551;  McWhirter  v.  8., 
66  Tex.  Cr.  188,  146  SW  189;  Wells  v. 
a.,  65  Tex.  Cr.  663,  145  SW  950;  Wragg 
V.  a.,  65  Tex.  Cr.  131,  145  SW  342; 
Williams  v.  S.,  65  Tex.  Cr.  193,  144 
SW  622;  Jones  v.  S.,  63  Tex.  Cr.  394, 
141  SW  953;  Owens  v.  S.,  63  Tex.  Cr. 
633,  141  SW  530;  Majors  v.  8.,  63  Tex. 
Cr.  488,  140,8 W  1095;  Millican  v.  8., 
63  Tex.  Cr.  440,  140  SW  1136;  Hiekey 
V.  8.,  62  Tex.  Cr.  568,  138  SW  1051; 
Campbell  v.  8.,  62  Tex.  Cr.  561,  138  SW 
607;  Diaz  v.  8.,  62  Tex.  Cr.  317,  137  SW 
377;  Edwards  v.  8.,  61  Tex.  Cr.  307,  135 
SW  540;  Florence  v.  8.,  61  Tex.  Cr.  238, 
134  SW  689;  Turner  v.  S.,  61  Tex.  Cr. 
97,  133  SW  1052;  Hateheil  v.  S.,  47  Tex. 
Cr.  380,  84  SW  234;  Gilmore  v.  8.,  37 
Tex.  Cr.  178,  39  SW  105;  Wright  v.  8., 
37  Tex.  Cr.  146,  38  SW  1004;  Boscow 
V.  a.,  33  Tex.  Cr.  390,  26  SW  625;  Mis- 
souri, K.  &  T.  Ey.  V.  Long  (Tex.  Civ.), 
174  SW  329;  Eoss  v.  Cleveland  (Tex. 
Civ.),  133  SW  315;  Eahm  v.  S.,  30  Tex. 
App.  310,  17  SW  416,  28  AmSt  911; 
Kennedy  v.  S.,  19  Tex.  App.  618;  Young 
V.  8.,  19  Tex.  App.  536;  8.  v.  Ward,  61 
Vt.  153,  17  A  483;  8.  v.  Cooper,  74  W. 
Va.  472,  82  SE  258.  See  Young  v.  8., 
65  Ga.  525;  8.  v.  Eobertson,  133  La. 
806,  63  S  363. 

[a]  It  is  counsel's  duty  to  reciuest 
such  Instruction. — Williams  v.  8.,  4  Okl. 
Cr.  523,  114  P  1114. 

[b]  If  argument  is  proper  for  a  limited 
purpose  only,  a  general  objection  is  in- 
sufficient, the  court  should  be  asked  to 
limit  it  to  its  proper  purpose.  Brink- 
man  V.  Gottenstroter,  153  Mo.  App.  351, 
134  SW  584. 

[e]  SaTe  in  capital  cases. — Johnson  v. 
a.,  5  Okl.  Cr.  13,  113  P  552;  Johnson  v. 
V.  8.,  2  Okl.  Cr.  16,  99  P  1022. 
832-53  Eamseyer  *.  Dennis  (Ind.), 
119  NE  716;  8.  v.  Finley,  245  Mo.  465, 
150  SW  1051;  Norris  v.  St.  Louis,  I. 
M.  &  S.  E.  Co.,  239  Mo.  695,  144  8W 
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783,  790;  Hartley  v.  Werner  (Mo. 
App.),  196  SW  1072;  Torreyson  v.  Uni- 
ted Eys.  Co.,  164  Mo.  App.  366,  145 
SW  106;  S.  V.  Terry,  91  N.  J,  L.  539, 
103  A  238;  S.  v.  Eiddell,  38  E.  I.  606, 
96  A  531;  Ingram  v.  S.,  78  Tex.  Cr.  559, 
182  BW  290;  S.  v.  Wong  Tung  Hee,  41 
\  Wash.  623,  84  P  596;  8.  v.  Bailey,  31 
Wash.  89,  71  P  715. 

[a]  If  inapplicable  statute  is  read  to 
jury  over  objection,  complaining  party 
need  not  request  the  court  to  give 
proper  instruction,  in  order  to  preserve 
error,  as  the  law  does  not  require  a 
useless  act.  Tompkins  v.  Hooker  (Tex. 
Civ.),  200  SW  193. 

832-54  See  v.  E.  Co.,  82  N.  J.  L. 
144,  81  A  745. 

[a]  Acquiescence  In  abandonment  of 
argument  without  invoking  a  ruling  of 
the  court  or  asking  specific  relief  is  a 
waiver  of  the  objection.  I/avender  v. 
S.,  9  Ga.  App.  856,  72  SE  437. 
832-55  Sands  v.  Kansas  City,  199 
Mo.  App.  13,  202  SW  294;  Kahn  v.  Tel. 
&  T.  Co.,  78  Or.  308,  152  P  240. 
832-57  Jones  v.  State  (Tex.  Cr.),  183 
SW  141. 

b33-58  Arnold  v.  Douglas  &  Co.,  176 
la.  405,  155  NW  845. 
833-60  LaTte  Erie  &  W.  E.  Co.  v. 
Huffman,  177  Ind.  126,  97  NE  434, 
AnnCasl914C,  1272;  Blume  v.  8.,  154 
Ind.  343,  56  NB  771;  Tucker  v.  East- 
ridge,  51  Ind.  App.  632,  100  NE  113; 
S.  V.  Butler,  258  Mo.  430,  167  SW  609; 
S.  V.  Eaftery,  252  Mo.  72,  158  SW  585; 
S.  V.  Easco,  239  Mo.  535,  144  SW  449, 
463;  Galveston,  H.  &  S.  A.  Ey.  Co.  v. 
Watts  .(Tex.  Civ.),  182  SW  412. 
833-61  Eeiner  v.  ^ugustinian  Col- 
lege, 250  Pa.  188,  95  A  395. 
833-63  Wolffe  v.  Minnis,  74  Ala. 
386;  Jackson  v.  S.,  2  Ala.  App.  226,  57 
S  110;  Kiech  Mfg.  Co.  v.  Hopkins,  108 
Ark.  578,  158  SW  981;  Levi  v.  S.,  182 
Ind.  188,  104  NE  765,  105  N.  E.  898, 
AnnCasl917A,  654;  S.  v.  Wilson,  167 
la.  698,  141  NW  337;  Tildsley  v.  E. 
Co.,  224  Mass.  117,  112  NE  499;  Clark 
V.  S.,  102  Miss.  768,  59  S  887  (court 
sua  isponte  rebuke  counsel  in  jury's 
presence);  Collins  V.  S.,  100  Miss.  435, 
56  S  527;  Martin  v.  S.,  63  Miss.  505,  56 
AmEep  812;  Gibson  v.  Zeibig,  24  Mo. 
App.  65;  P.  V.  Manganaro,  218  N.  T.  9, 
112  NE  436,  AnnCasl916C,  636;  P.  v. 
Pisano,  142  App.  Div.  524,  127  NYS 
204;  Zimmerle  v.  Childers,  67  Or.  465, 
136  P  349;  8.  V.  Duncan,  86  S.  C.  370, 


68  SE  684,  AnnCasl912A,  1016;  Hunt 
V.  S.  (Tex.  Cr.),  200  SW  1090;  WhitfiU 
V.  S.,  75  Tex.  Cr.  1,  169  SW  681;  Viok 
V.  S.,  71  Tex.  Cr.  50,  159  SW  50;  Brail- 
aford  V.  S.,  71  Tex.  Cr.  113,  158  SW 
541 ;  Western  Union  Tel.  Co.  v.  Vickery 
(Tex.  Civ.),  158  SW  792;  Sbaton  v. 
Mfg.  Co.  (Utah),  174  P  821;  Brown 
V.  Swineford,  44  Wis.  282,  28  AmEep 
582.  See  Blyston-Spencer  v.  Eys.  Co., 
151  Mo.  App.  118,  132  SW  1175. 

[a]  An  exception  to  the  failure  of  tbe 
court  to  take  action  is  necessary  to 
preserve  the  error.  Kiech  Mfg.  Co.  V. 
Hopkins,  108  Ark.  578,  158  SW  981. 

[b]  Gestures  and  other  conduct  of 
counsel  improperly  indulged  in  must  be 
objected  to  in  the  same  manner.  Sher- 
man V.  S.,  125  Tenn.  19,  140  SW  209. 
833-64  Donaldson  v.  U.  8.,  208  Fed. 
4,  125  CCA  316;  Higgins  v.  U.  S.,  185 
Fed.  710,  108  CCA  48;  Cross  v.  8.,  68 
Ala.  476;  Eidgell  v.  8.,  1  Ala.  App. 
94,  55  S  327;  P.  v.  Lane,  101  Cal.  513, 
36  P  16;  P.  V.  Metzler,  21  Cal.  App, 
80,  130  P  1192;  Torris  v.  P.,  19  Colo. 
438,  36  P  153;  Klink  v.  P.,  16  Colo.  467, 
27  P  1062;  Von  Pollnitz  v.  S.,  92  Qa. 
16,  18  SE  301,  44  AmSt  72;  Dale  v.  8., 
88  Ga.  552,  15  SE  287;  Ozburn  «.  S.,  87 
Ga.  173,  13  SE  247;  Davis  v.  S.,  33  Ga. 
98;  "Wagner  v.  E.  Co.,  277  111.  114,  115 
NE  201;  Appel  v.  E.  Co.,  259  111. 
561,  102  NE  1021;  Boone  v.  P.,  148 
111.  440,  36  NE  99;  Campbell  v.  P.,  109 
111.  565,  50  AmEep  621;  Earll  v.  P.,  99 
111.  123;  Wilson  v.  P.,  94  111.  299;  Stur- 
onois  V.  Morris,  177  111.  App.  514;  P.  v, 
Oldfleld,  173  111.  App.  655;  Hale  v.  Hale, 
169  111.  App.  272;  Coffin  v.  Chicago,  159 
111.  App.  609;  Dangerfield  v.  Hope,  157 
111.  App.  63;  Kunkel  v.  Traction  Co.,  156 
111.  App.  393;  Adams  v.  8.,  179  Ind.  44, 
99  NE  483;  Eadley  v.  8.,  174  Ind.  645, 
92  NE  541 ;  Houk  v.  Bank,  51  Ind.  App. 
628,  99  NE  437;  Cromer  v.  8.,  21  Ind. 
App.  502,  52  NE  239;  8.  v.  Nusbaum, 
62  Kan.  52,  34  P  407;  S.  v.  McCool,  34 
Kan.  613,  9  P  618;  Gee  v.  Com.,  178 
Ky.  666,  199  8W  1051;  Louisville  v.- 
Hehe'mann,  161  Ky.  523,  171  8W  165; 
Lawson  v.  C,  152  Ky.  113,  153  SW 
56;  Burton  v.  C,  151  Ky.  587,  152  SW 
545;  Louisville  v.  Bridwell,  150  Ky.  589, 
150  SW  672;  Idle  v.  C,  148  Ky.  618, 
147  SW  381;  Miracle  v.  C,  148  Ky. 
453,  146  SW  1136;  Montgomery  v.  Mor- 
ton, 143  Ky.  793,  137  8W  540;  S.  v. 
Duvall,  135  La.  710,  65  8  904;  8.  1?. 
Hobgood,  46  La.  Ann.  855,  15  S  406; 
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S.  V.  Jefferson,  43  La.  Ann.  995,  10  S 
199;  Habitz  v.  E.  Co.,  170  Mich.  71,  135 
NW  827;  P.  v.  Harrison,  93  Mich.  594, 
53  NW  725;  Langdon  v.  E.  Co.,  120 
Minn.  6,  138  NW  790;  Cartwright  v.  S., 
71  Miss.  82,  14  S  526;  8.  v.  Webb,  254 
Mo.  414,  162  SW  622;  S.  v.  Wana,  245 
Mo.  558,  150  SW  1065;  StauflEer  v.  E. 
Co.,  243  Mo.  305,  147  SW  1032;  S.  v. 
Phillips,  233  Mo.  29&,  135  SW  4;  S.  v. 
Groce,  230  Mo.  702,  132  SW  237;  S.  v. 
Welsor,  117  Mo.  570,  21  SW  443;  Mc- 
Kinney  v.  Laundry  Co.,  198  Mo.  App. 
386,  200  SW  114;  S.  v.  Gay,  18  Mont. 
51,  44  P  411;  McMartin  v.  S.,  95  Neb. 
292,  145  NW  695;  McLain  v.  S.,  18  Neb. 
154,  24  NW  720;  Bohanan  v.  S.,  18  Neb. 
57,  24  NW  390,  53  AmEep  791;  Brad- 
shaw  V.  S.,  17  Neb.  147,  22  NW  361; 
S.  V.  McMahon,  17  Nev.  365,  30  P  1000; 
S.  V.  Blancett,  24  N.  M.  433,  174  P  207; 
P.  V.  Greenwall,  115  N.  Y.  520,  22  NE 
180;  S.  V.  Glass,  29  N.  D.  620,  151  NW 
229;  S.  V.  Knudson,  21  N.  D.  562,  132 
NW  149;  Johnson  v.  S.,  5  Okl.  Cr.  13, 
113  P  552;  Frey  v.  Failes,  37  Okl.  297, 
132  P  342;  S.  v.  Hatcher,  29  Or.  309, 
44  P  584;  S.  V.  Hawkins,  18  Or.  476, 
23  P  475;  C.  v.  Polichinus,  229  Pa.  311, 
78  A  382;  C.  V.  Weber,  167  Pa.  153,  31 
A  481;  C.  V.  Smith,  2  Pa.  Super.  474; 
S.  V.  Bavis,  88  S.  C.  229,  70  SE  811,  34 
LEA  (NS)  295;  Sherman  v.  S.,  125 
Tenn.  19,  140  SW  209;  King  v.  8.,  91 
Tenn.  617,  20  SW  169;  Howard  v.  S., 
37  Tex.  Cr.  494,  36  SW  475,  66  AmSt 
812;  Boseow  v.  8.,  33  Tex.  Cr.  390,  26 
SW  625;  MeKinney  v.  S.,  31  Tex.  Cr. 
583,  21  SW  683;  Southern  Kansas  E. 
Co.  V.  Shinn  (Tex.  Civ.),  153  SW  636; 
S.  V.  Cooper,  74  W.  Va.  472,  82  SE  358; 
Williams  v.  S.,  61  Wis.  281,  21  NW  56. 
See  Hinsman  v.  8.,  14  Ga.  App.  481,  81 
SE  367,  and  note  in  7  Am.  &  Eng.  Ann. 
Cas.  229. 

[a]  In  flagrant  cases  of  abuse,  (1) 
even  without  objection,  a  new  trial  will 
be  granted.  Birmingham  Ey.,  L.  &  P. 
Co.  V.  Gonzalez,  183  Ala.  273,  61  S  80; 
Whaley  v.  Vanatta,  77  Ark.  238,  91  SW 
191,  7  AnnCas  231 ;  P.  v.  Kizer,  22  Cal. 
App.  10,  133  P  516,  521,  134  P  346; 
Klink  V.  P.,  16  Colo.  467,  27  P  1062; 
McMartin  v.  S.,  95  Neb.  292,  145  NW 
695;  Clark  v.  S.,  79  Neb.  482,  113  NW 
804;  P.  V.  Watson,  216  N.  Y.  565,  111 
NE  243;  Papontsikis  v.  Ey.,  89  Wash.  1, 
153   P.  1053;    pranford   v.   O'Shea,    75 


termining  whether  the  argument  is  of 
such  character,  is,  can  the  prejudicial 
tendency  or  effect  of  the  improper  state- 
ment be  counteracted  by  appropriate 
instruction  by  the  trial  court,  or  is  it 
probably  beyond  the  reach  of  such. 
remedial  action.  Birmingham  Ey.,  L. 
&  P.  Co.  «.  Gonzalez,  183  Ala.  273,"  61 
S  80. 

[b]  Unless  there  be  a  motion  to  strike 
the  argument  or  an  instruction  asked 
charging  the  jury  to  disregard  the  re- 
mark, no  error  can  be  founded  on  such 
remark.  S.  v.  Smails,  63  Wash.  172,  115 
P  82;  Taylor  «.  Modern  Woodmen,  43 
Wash.  304,  84  P  867;  S.  v.  Wong  Tung 
Hee,  41  Wash.  623,  84  P  596;  S.  v. 
Van  Waters,  36  Wash.  358,  78  P  897;| 
S.  V.  Bailey,  31  Wash.  89,  71  P  715; 
S.  V.  Began,  8  Wash  506,  36  P  472. 
835-65  Higgins  v.  V.  8.,  185  Fed, 
710,  108  CCA  48;  Nuckols  v.  S.,  109 
Ala.  2,  19  S  604;  Cross  v.  S.,  68  Ala. 
476;  Belk  v.  8.,  10  Ala.  App.  70,  64  S 
515;  Eidgell  v.  8.,  1  Ala.  App.  94,  55 
S  327;  Shearer  v.  Bank,  121  Ark.  599, 
182  SW  262;  St.  Louis,  L  M.  &  S.  E.  v. 
Brown,  100  Ark.  107,  140  SW  279;  P. 
V.  Amer,  151  Cal.  303,  90  P  698;  P.  v. 
Shem  Ah  Fook,  64  Cal.  380,  1  P  347; 
P.  V.  Hail,  25  Cal.  App.  342,  143  P  803;, 
Appel  V.  E.  Co.,  259  111.  561,  102  NE 
1021;  Bulliner  v.  P.,  95  111.  394;  Hale 
V.  Hale,  169  111.  App.  272;  Dangerfleld 
V.  Hope,  157  111.  App.  63;  Kunkel  v. 
Tract.  Co.,  156  111.  App.  393;  Eamseyer 
V.  Dennis  (Ind.),  119  NE  716;  Danville 
Tr.  Co.  V.  Barnett,  184  Ind.  696,  111 
NE  429;  Hamilton,  Harris  &  Co.  v. 
Larrimer,  183  Ind.  429,  105  NE  43; 
Eadley  v.  8.,  174  Ind.  645,  92  NE  541; 
Gillooley  v.  8.,  58  Ind.  182;  Houk  v. 
Bank,  51  Ind.  App.  628,  99  NE  437; 
Louisville  v.  Bridwell,  150  Ky.  589,  150 
SW  672;  Montgomery  v.  Morton,  143 
Ky.  793,  137  SW  540;  S.  v.  Jefferson, 
43  La.  Ann.  995,  10  S  199;  Gungrich  v. 
Anderson,  189  Mich.  144,  155  NW  379; 
Langdon  v.  E.  Co.,  120  Minn.  6,  138  NW 
790;  S.  V.  Wellman,  253  Mo.  302,  161 
SW  795;  S.  v.  Wana,  245  Mo.  558,  150 
SW  1065;  S.  V.  Dudley,  245  Mo.  177, 
149  SW  449;  Stauffer  v.  Metropolitan 
St.  E.  Co.,  243  Mo.  305,  147  SW  1032; 
S.  V.  Thompson,  132  Mo.  301,  34  SW 
31;  S.  V.  Williams,  121  Mo.  399,  26  SW 
339;  Citizens'  Bk.  v.  Douglass  (Mo. 
App.),  187  SW  158;  Downs  v.  Eacine- 


Eng.  Ann.  Cas.  231.  (2)  The  final  test  de 


Wash.  33,  134  P  486.    See  note  7  Am.  &,.,8attley  Co.,  175  Mo.  App.  382,  162  SW 


331;  Torreyson  v.  United  Eys.  Co.,  164( 
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Mo.  App.  366,  145  SW  106;  McMartin  835-66    Western  Ey.  v.    Mays,    197 


V.  8.,  95  Neb.  292,  145  NW  695;  Hill  v. 
S.,  42  Neb.  503,  60  NW  916;  Lee  v, 
Dow,  73  N.  H.  101,  59  A  374;  S.  «, 
Terry,  91  N.  J.  L.  539,  103  A  238;  P.  V. 
Hartigan,  210  N.  T.  144,  103  NE  1118; 
P.  V.  Brooks,  131  N.  Y.  321,  30  NB  189; 
Johnson  v.  S.,  5  Old.  Or.  13,  113  P  552; 
Ji>ey  V.  Failes,  37  Okl.  297,  132  P  342; 
S.  V.  Hatcher,  29  Or.  309,  44  P  584;  0. 
V.  Polichinus,  229  Pa.  311,  78  A  382, 
Tavares  v.  Dewing,  39  E.  I.  174,  98  A 
54;  S.  V.  Papa,  32  E.  I.  453,  80  A  12; 
S.  V.  Kiiudson,  21  8.  D.  562,  132  NW 
149;  Sherman  v.  S.,  125  Tenn.  19,  140 
SW  209;  Clayton  v.  S.,  67  Tex.  Or.  311, 
149  SW  119;  Steinhauser  v.  S.  (Tex. 
Or.),  48  SW  506;  Boscow  v.  S.,  33  Tex. 
Cr.  390,  26  SW  625;,  Black  v.  Wilson 
(Tex.  OiV.),  187  SW  493;  S.  v.  Con- 
roy,  82  Wash.  417,  144  P  538;  Williams 
V.  S.,  61  Wis.  281,  21  NW  56;  Pullman 
Co.  V.  Pinley,  20  Wyo.  456,  125  P  380. 


Ala.  367,  72  S  641;  Hale  v.  Hale,  169 
111.  App.j  272;  Spencer  v.  Johnson,  185 
Mich.  85,  151  NW  684;  S.  v.  Webb, 
254  Mo.  414,  162  SW  622;  S.  v.  Pinley, 
245  Mo.  465,  150  SW  1051;  S.  v.  Soura, 
234  Mo.  566,  137  SW  873;  S.  v.  Phil- 
lips, 233  Mo.  299,  135  SW  4;  S.  v. 
Whitsett,  232  Mo.  511,  134  SW  555; 
S.  V.  Humfeld,  182  Mo.  App.  639,  166 
SW  331. 

[aj  Failure  of  court  to  stop  counsel 
on  objection  when  exceeding  ike 
bounds  of  legitimate  argument  is  etfijif- 
alent  to  a  ruling  that  the  argument  it 
improper  or  a  refusal  to  rule.  Faddea 
V.  MeKinney,  87  Vt.  316,  89  A  351. 
i«36-67  Johnston  Bros.  Co.  v.  Brent- 
ley,  2  Ala.  App.  281,  56  S  742;  Man- 
ning V.  S.,  13  'Ga.  App.  709,  79  8E 
905;  Pelham  &  H.  E.  Co.  v.  Elliott, 
n  6a.  App.  621,  75  SB  1062;  P.  v. 
McCann,  247  111.  130,  172,  93  NB  100; 


(see  Douglas  v.  S.,  21  Ind.  App.  302,  52  j  Marriage  v.  Coal  Co.,  176  111.  App.  451; 


NE  238;  S.  v.  Hatcher,  29  Or.  309,  44 
P  584;  and  note  in  7  Am.  &  Eng.  Ann. 
Cas.  229,  also  46  LEA  645,  note  IV. 
[a]  Billing  on  objection  to  argument 
necessary. — Birmingham  Ey.,  L.  &  P. 
Co.  V.  Gonzalez,  183  Ala.  273,  61  S 
80;  Waldrip  v.  Grisham,  112  Ark.  57, 
164  SW  1133;  Ter.  v.  Collins,  6  Dak. 
234,  50  NW  122;  Willingham  v.  8., 
21  Fla.  761;  Appel  v.  E.  Co.,  259  111. 
561,  102  NB  1021;  S.  v.  Nusbaum,  52 
Kan.  52,  34'  P  407;  Wright  v.  C,  155 
Ky.  750,  160  SW  476;  Louisville  v. 
Bridwell,  150  Ky.  589,  160  SW  672; 
Greenleaf  v.  Lambert,  192  Mich.  411, 
158  NW  868;  Eberts  v.  Sugar  Co.,  182 
Mich.  449,  148  NW  810;  P.  v.  Singer, 
174  Mich.  361,  140  NW  522;  Twp.  of 
Deep  Eiver  v.  Van  Antwerp,  174  Mich. 
19,  140  NW  531;  Freeman  v.  Shaw, 
173  Mich.  262,  139  NW  66;  Close  v. 
E.  0/.,  169  Mich.  392,  135  NW  346; 
Crane  v.  Eoss,  168  Mich.  623,  135  NW 
83;  P.  «.  Sartori,  168  Mich.  308,  134 
NW  200;  Stauffer  v.  E.  Co.,  243  Mo. 
305,  147  SW  1032;  Bohanan  v.  8.,  18 
Neb.  57,  24  NW  390,  ,53  AmEep  791; 
McLain  v.  S.,  18  Neb.  154,  24  NW 
720;  Bradshaw  v.  S.,  17  Neb.  147,  22 
NW  361;  Cincinnati  Gas  &  B.  Co.  v. 
Coffelder,  31  0.  C.  C.  26;  Smith  v. 
Ehode  Island  Co.,  39  E.  I.  146,  98  A 
1;  Kimm  v.  Woltera,  28  S.  D.  255,  133 
NW  277;  Othold  v.  S.  (Tex.  Cr.),  33" 
SW  1084. 


Mothersill  v.  Volivia,  158  111.  App.  16; 
Legru  V.  Coal  Min.  Co.,  149  111.  App. 
555;  S.  V.  Wilson,  157  la.  698,  141 
NW  337;  Huckell  v.  McCoy,  38  Kan. 
53,  15  P  870;  Bonta  v.  Bonta,  175  Ky. 
26,  193  SW  648;  Knights  of  Macca- 
bees V.  Shields,  162  Ky.  392,  172  SW 
696;  Stroud  v.  C,  160  Ky.  503,  169 
SW  1021;  Owensboro  Shovel  &  Tool 
Co.  V.  Moore,  154  Ky.  431,  157  SW 
1121;  Cincinnati,  N.  O.  &  T.  P.  E.  Co. 
V.  Martin,  154  Ky.  348,  157  SW  710; 
Collin  V.  Kittelberger,  193  Mich.  133, 
159  NW  482;  Houser  v.  Carmody,  173 
Mich.  121,  139  NW  9  (court  will  not 
reverse  unle.  s  it  clearly  appears  such 
argument  vas  unwarranted  by  the  evi- 
dence and  probably  contributed  to  the 
result);  Morrison  v.  Carpenter,  17* 
Mich.  207,  146  NW  106;  Illinois  C.  E. 
Co.  V.  Weinstein,  99  Miss.  515,  55  S 
8;  Collins  V.  S.,  99  Miss.  52,  54  S 
666;  S.  V.  Webb,  254  Mo.  414,  162  SW 
622;  S.  V.  Ferrell,  233  Mo.  462,  136  SW 
709;  Doster  v.  E.  Co.  (Mo.  App.),  158 
SW  440;  Philpot  v.  Coach  Co.,  142  App. 
Div.  811,  128  NTS  35;  Gesnaldi  v.  Per- 
soneni,  128  NYS  683;  Williams  v.  S., 
4  Okl.  Cr.  523,  114  P  1114;  WesteVn 
U.  Tel.  Co.  V.  Viekery  (Tex.  Cr.),  158 
SW  792;  Munn  Co.  v.  Westfall  (Tex. 
Civ.),  197  SW  328;  Kirby  Lumb.  Co. 
V.  Youngblood  (Tex.  Civ.),  192  SW 
1106;  Freeman  v.  Griewe  (Tex.  Civ.), 
143  SW  730. 
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[a]  The  trial  court,  if  in  his  judg- 
ment the  argument  was  improper  and 
prejudicial,  should  grant  a  new  trial 
unhesitatingly.  S.  v.  Hall,  168  la.  221, 
150  NW  97. 

[b]  When  verdict  is  so  flagrantly  ex- 
cessive, etc.  Green  v.  La  Clair,  89  Vt. 
346,  95  A  499. 

837-68  St.  Louis,  I.  M.  &  S.  E.  Co. 
V.  Aiken,  100  Ark.  437,  140  SW  698; 
P.  V.  Bowers,  79  Cal.  415,  21  P  752; 
Frisby  v.  U.  S.,  35  App.  Cas.  (DC) 
513;  Mitchell  v.  S.,  17  Ga.  App.  325, 
86  SE  737;  Cofleld  v.  S.,  14  Ga.  App. 
813,  82  SE  355  (nlere  instruction  to 
disregard  insufficient  to  cure  error); 
Rome  V.  Harris,  12  Ga.  App.  756,  78 
SE  475;  Goldstone  v.  Rustemeyer,  21 
Ida.  708,  123  P  635,  app.  in  Powers  v. 
Boise  City,  22  Ida.  286,  125  P  194; 
Appel  V.  K.  Co.,  259  111.  561,  102  NE 
1021;  Pate  v.  Coal  Co.,  158  111.  App. 
578;  Cameron  v.  Cameron,  162  Mo.  App. 
110,  144  SW  171  (insufficient  correc- 
tion); Hansen  v.  Mallett,  101  Neb.  339, 
163  NW  145;  P.  v.  Manganaro,  218 
N.  Y.  9,  112  NE  436,  AnnCasl916C, 
636;  Interurban  Ry.  &  Term.  Co.  v. 
Bierman,  31  O.  C.  C.  663;  Morris  v.  S., 
9  Okl.  Cr.  241,  131  P  731;  Cox  v.  Ter., 
2  Okl.  Cr.  668,  104  P  378;  Smith  v. 
S..  44  Tex.  Cr.  137,  100  AmSt  849,  68 
SW  995;  Texas  &  P.  Ry.  Co.  v.  Ras- 
mussen  (Tex.  Civ.),  181  SW  212;  An- 
drews V.  United  States  Casualty  Co., 
154  Wis.  82,  142  NW  487. 
[a]  Persistent  argument. — Bale  v.  E. 
Co.,  259  111.  476,  102  NE  808;  Moore 
V.  Tract.  Co.,  180  111.  App.  623. 
837-69  Gawn  v.  S.,  13  O.  C.  C.  116. 
837-70  Louisville  &  N.  E.  Co.  v. 
Payne,  138  Ky.  274,  127  SW  993, 
AnnOasl912A,  1291;  Cranford  v. 
O'Shea,  75  Wash.  33,  134  P  486.  See 
S.  V.  Webb,  254  Mo.  414,  162  SW 
622. 

837-71  Higgins  v.  V.  8.,  185  Fed. 
710,  108  CCCA  48;  Lemuels  v.  S.,  113 
Ark.  598,  166  SW  741;  Ferguson,  etc. 
Co  V.  Good,  112  Ark.  260,  165  SW  628; 
Holland  v.  S.,  Ill  Ark.  214,  163  SW 
781;  St.  Louis,  I.  M.  &  8.  E.  Co.  v. 
Aiken,  100  Ark.  437,  140  SW  698; 
Clark  L.  Co.  v.  Bolin,  97  Ark.  344,  133 
SW  1116;  P.  V.  McMahon,  124  Cal. 
435,  57  P  224;  Weehter  v.  P.,  53  Colo. 
89,  124  P  183;  Eckler  v.  Wake,  87 
Conn.  708.  88  A  369;  Frank  v.  S.,  141 
Ga.  243.  80  SE  1016;  S.  v.  O'Neil,  24 
Ida.  §82,  13^  P  60;  P.  v.  Scott,  261  HI. 


165,  103  NE  617;  P.  v.  McCann,  247  111. 
130,  93  NE  100;  Spahn  v.  P.,  137  111. 
538,  547,  27  NE  688;  P.  v.  Oldfield,  173 
111.   App.   655;   Ledwell  v.  R.   Co.,  160 

111.  App.  596;  Colekin  v,  Bamborough, 
159  111.  App.  130;  Hagmann  v.  Sohoel- 
kopf,  157  111.  App.  313;  Elain  v.  Coal 
&  Coke  Co.,  155  111.  App.  375;  S.  v. 
Cooper,  169  la.  571,  151  NW  835;  Sul- 
lenbarger  v.  Ahrens,  168  la.  288,  150 
NW  71;  Spaulding  v.  Laybourn,  164 
la.  277,  145  NW  521;  S.  v.  Perry,  165 
la.  215,  145  NW  56;  Swanson  v.  R. 
Co.,  153  la.  78,  133  NW  351;  Ross  v. 
Kohler,  163  Ky.  583,  174  SW  36;  Louis- 
ville &  N.  B.  Co.  V.  Mitchell,  162  Ky. 
253,  172  SW  527;  Rogers  c.  C,  161 
Ky.  754,  171  SW  464;  Saerey  v.  E.  Co., 
152  Ky.  473,  153  SW  760  ("When  the 
attorney  for  plaintiff  makes  his  argu- 
ment, he  will  say  things  I  cannot  reply 

to,  but  I  will  not  butt  in  as  P 

has,"  though  improper  is  not  preju- 
dice); Lexington  R.  Co.  v.  Cropper,  142 
Ky.  39,  133  SW  968;  S.  v.  Duvall,  135 
La.  710,  65  S  904;  S.  v.  Robertson,  133 
La.  806,  63  S  363  (to  say  the  state's 
witness  is  defendant's  is  not  prejudi- 
cial); S.  V.  Reeves,  129  La.  714,  56  S 
648;  Druck  v.  Lime  Co.,  177  Mich. 
364,  143  NW  59;  S.  v.  Brand,  124  Minn. 
408,  145  NW  39;  Mobile  &  O.  R.  Co. 
V.  Carpenter,  104  Miss.  706,  61  S  693; 
Shows  V.  S.,  103  Miss.  640,  60  S  726 
("If  you  don't  convict  this  defendant 
on  this  testimony,  you  had  as  well 
tear  the  roof  off  the  court  house  and 
throw  the  law  books  away");  S.  v. 
Harrison,  263  Mo.  642,  174  SW  57; 
S.  V.  McKinney,  254  Mo.  688,  163  SW 
822;  S.  17.  Fenton,  248  Mo.  482,  154  SW 
51;  S..  V.  Swain,  239  Mo.  723,  144  SW 
427;  Dreibelbiss  v.  Banner,  196  Mo. 
App.  236,  195  SW  68;  Northeutt  v. 
Crushed  Stone  Co.,  178  Mo.  App.  389, 
162  SW  747;  Gentry  v.  B.  Co.,  172  Mo. 
App.  638,  156  SW  27;  Schlavick  v.  Shoe 
Co.,  157  Mo.  App.  83,  137  SW  79;  Pig- 
ford  V.  R.  Co.,  160  N.  C.  93,  75  SE  860, 
44  LRA  (NS)  865;  Bouie  v.  S.,  9  Okl. 
Cr.  345,  131  P  953;  S.  v.  Davis,  88  S.  C. 
229,  70  SE  811,  34  LRA  (NS)  295; 
Bivens  v.  S.  (Tex.'  Cr.),  198  SW  962; 
Himmelfarb  v.  S.,  76  Tex.  Cr.  173,  174 
SW  586;   McGowen  v.  S..  73  Tex.  Cr, 

112,  164  SW  999;  Davis  v.  S.,  69  Tex. 
Cr.  420,  154  SW  550;  Clayton  v.  S., 
67  Tex.  Cr.  311,  149  SW  119;  Collins 
V.  S.,  66  Tex.  Cr.  602,  148  SW  1065; 
Wright  V.  8.,  63  Tex.  Cr.  429,  140  S'W 
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1105;-  Turner  «.  S.,  61  Tex.  Or.  97,  133 
3W  1052;  Decatur  Cotton  8.  0.  Co.  v. 
Taylor  (Tex.  Civ.),  182  SW  401;  Mis- 
souri, K.  &  T.  E.  Co.  V.  Dellmon  (Tex. 
□iv.).  171  SW  799;  Missouri,  K.  &  T. 
R.  Co.  V.  Burk  (Tex.  Civ.),  162  SW 
457;  International  &  G.  N.  E.  Co.  v. 
Williajms  (Tex.  Civ.),  160  SW  639; 
.Missouri,  K.  &  T.  B.  Co.  v.  Fesmire 
(Tex.  Civ.),  150  SW  201;  Eahm  v.  S., 
30  Tex.  App.  310,  17  SW  416,  28  AmSt 
911;  Tweedle  v.  S.,  29  Tex.  App.  586, 
16  SW  544;  Bass  v.  S.,  16  Tex.  App. 
62,  69.  See  Birmingham  By.,  L.  & 
P.  Co.  V.  Gonzalez,  183  Ala.  273,  61  S 
80;  Devine  v.  E.  Co.,  167  111.  App.  361; 
8.  V.  Johnson,  48  La.  Ann.  87,  19  S  213, 
and  note  in  46  LEA  650. 
[a]  Bemarks  held  not  to  warrant  re- 
(rersal.— 8.  v.  Shultz,  177  la.  321,  158 
NW  539;  Chesapeake  &  O.  E.  Co.  v. 
Witte,  169  Ky.  568,  184  SW  1128;  8.  v. 
Weiners,  4  Mo.  App.  492;  8.  v.  Kring, 
1  Mo.  App.  438. 

B39-72  Goodwin  v.  V.  8.,  200  Ted. 
121,  118  CCA  295;  Arkansas  L.  &  L. 
Co.  17.  Manning,  121  Ark.  633,  180  SW 
474;  Jones  v.  Tucker,  3  Boyee  (Del.) 
422,  84  A  4,  1012;  Sable  v.  8.,  14  Ga. 
App.  816,  82  SE  379;  Johnson  v.  B. 
Co.,  174  111.  App.  148;  Perkins  v. 
Sanitary  Dist.,  171  HI.  App.  582; 
Prout  V.  Martin,  160  111.  App.  11; 
Zeigler  v.  E.  Co.,  152  111.  App.  409;  S. 
V.  McClure,  159  la.  351,  140  NW  203; 
8.  V.  Leek,  152  la.  12,  130  NW  1062; 
8.  V.  Briggs,  94  Kan.  92,  145  P  866; 
Smith  V.  Cement  Co.,  86  Kan.  287,  120 
P  349;  South  Covington,  etc.  By.  Co. 
r.  Markel,  168  Ky.  625,  182  8W  850; 
Wright  V.  C,  155  Ky.  750,  160  SW 
476;  Continental  Coal  Corp.  v.  Cole's 
Admr.,  155  Ky.  139,  159  8W  668;  Car- 
son V.  C,  149  Ky.  294,  148  SW  30; 
Bell's  Admr.  v.  E.  Co.,  148  Ky.  189,  146 
SW  383;  Porter  v.  C,  145  Ky.  548,  140 
SW  643;  Hunn  v.  C,  143  Ky.  143,  136 
SW  144;  Southern  E.  Co.  v.  Winches- 
ter's Admx.,  143  Ky.  38,  135  8W  411; 
S.  V.  Murray,  139  La.  -280,  71  S  510; 
S.  V.  Eobertson,  133  La.  806,  63  S  363; 
S.  V.  Benjamin,  127  La.  516,  53  S  847; 
8.  V.  Johnson,  127  La.  458,  53  S  702; 
Bobbins  v.  Magoon  &  K.  Co.,  193  Mich. 
200,  169  NW  323;  P.  v.  Sharp,  163 
Mich.  79,  127  NW  758,  17  Det.  Leg. 
N.  767;  8.  v.  Donaldson,  243  Mo.  460, 
148  SW  79;  8.  v.  Easeo,  239  Mo.  535, 
144  8  W  449,  463;  Burns  ti.  Bys.  Co., 
m  Mo.  App.  330,  153  SW  394;  Henley- 


Waite  Music  Co.  v.  Grannis,  171  Mo. 
App.  392,  157  SW  817;  S.  v.  Papp,  51 
Mont.  405,  153  P  279;  8.  v.  Murphy, 
46  Mont.  591,  129  P  1058;  8.  v'.  Eob- 
erts,  44  Mont.  243,  119  P  566;  Ohio  & 
Western  P.  Dock  Co.  v.  Trapnell,  88 
O.  St.  516,  103  NE  761;  Edwards  v.  S., 
9  Okl.  Cr.  306,  131  P  956,  44  LEA 
(NS)  701  (where  there  is  a  conviction 
of  manslaughter  under  evidence  of 
murder);  Manton  v.  Kittredge  (E,  I.), 
88  A  979  (where  court  directed  a  ver- 
dict, argument  is  a  useless  proceed- 
ing); Bennett  v.  8.,  78  Tex.  Cr.  231, 
181  SW  197;  Bodriguez  v.  S.,  71  Tex. 
Cr.  108,  158  SW  537;  Eoberts  v.  S., 
67  Tex.  Cr.  580,  150  SW  627  (counsel 
urged  death  penalty  but  the  jury  did 
not  inflict  it);  Clayton  v.  S.,  67  Tex. 
Cr.  311,  149  SW  119;  Millican  «.  S., 
63  Tex.  Cr.  440,  140  SW  1136;  Beeson 
V.  8.,  60  Tex.  Cr.  39,  130  SW  1006; 
Dixon  V.  8.,  50  Tex.  Cr.  385,  97  SW 
692;  Galveston,  etc.  B.  Co.  v.  Duelm 
(Tex.),  23  SW  596;  Texas  &  P.  By. 
V.  Schelb  (Tex.  Civ.),  196  SW  881; 
San  Antonio  &  A.  P.  By.  Co.  v.  Little- 
ton (Tex.  Civ.),  180  SW  1194;  St. 
Louis,  B.  Ic  M.  By.  Co.  v.  Green  (Tex. 
Civ.),  183  SW  829;  Wolnitzek  «.  Lewis 
(Tex.  Civ.),  183  SW  819;  Decatur  Cot- 
ton 8.  O.  Co.  V.  Taylor  (Tex.  Civ.),  182 
SW  401;  Galveston,  H.  &  8.  A.  Ey.. 
Co.  V.  Brune  (Tex.  Civ.),  181  SW  547; 
San  Antonio  &  A.  P.  By.  Co.  v.  Jara- 
milla  (Tex.  Civ.),  180  8W  1126;  St. 
Louis,  8.  W.  Ey.  Co.  v.  Aston  (Tex. 
Civ.),  179  SW  1128;  Glover  v.  Pfeuf- 
fer  (Tex.  Civ.),  163  SW  984;  Fain  v. 
Nelms  (Tex.  Civ.),  156  SW  281;  Ves- 
per V.  Lavender  (Tex.  Civ.),  149  SW 
377;  Guitar  f.  Eandel  (Tex.  Civ.)  147 
SW  642;  Freeman  v.  Griewe  (Tex.  Civ.), 
143  SW  730  (isolated  statement,  "To 
hell  with  the  court  house,"  although 
highly  improper,  is  not  reversible  er- 
ror); Boss  V.  Cleveland  &  Sons  (Tex. 
Civ.),  133  SW  315;  Texas,  etc.  E.  Co. 
V.  Baney  (Tex.  Civ.),  23  SW  340;  S.  v. 
Inlow,  44  Utah  485,  141  P  530;  S. 
V.  Boone,  65  Wash.  331,  118  P  46;  8. 
V.  Cooper,  74  W.  Va.  472,  82  8E  358. 
See  Frank  v.  S.,  141  Ga.  243,  80  SE 
1016;  Swan  v.  Boston  Store,  177  lU. 
App.  349  (counsel  was  not  entitled  to 
ths  application  of  the  rule  that  sub- 
stantial justice  was  done  where  he  him- 
self caused  substantial  justice  to  be 
clouded);  S.  f.  Major,  134  La.  774,  64 
S  710;   £:aIamazop  if.  Paper   Co.,  ISS 
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Mich.    476,    148    NW    743;    Morgan    v.  I 
S.,  9  Okl.  Cr.  22,  130  P  522;  Thacker  ! 
r.    8.,    3    Okl.    Cr.    485,     106     P     986;  ' 
Crutchfield  v.  S.,  68  Tex.  Cr.  468,  152 
SW  1053,  and  note  in  9  AmSt  569. 
840-73     Wells  v.    S.    (Ark.),   16    SW 
577;  P.  V.  Ah  Len,  92   Cal.  282,  28  P 
286,   27  AmSt  103;   Mitchell  v.  S.,  17 
Ga.  App.  325,  86  SE  737;  Goldstone  v. 
Bnstemeyer,   21    Ida.    703,   123    P    635, 
app.  in  Powers  v.  Boise  City,  22  Ida. 
286,   125   P   194;    Walker   v.   Struthers, 
273  111.  387,  112  NE  961;   Appel  v.  B; 
Co.,  259  111.   561,   102  NE  1021;   P.  v. 
Hartford  L.  Ins.   Co.,  252  111.   398,  96 
NE  1049,  37  LEA  (NS)  778;  Duffin  v. 
P.,  107  m.  113,  47  AmEep  431;  Van- 
dalia  C.  Co.  v.  Price,  178  Ind.  546,  97 
NE  429;   Heyl  v.  S.,  109  Ind.  589,  10 
NE  916;  Isgrig  v.  Franklin  Nat.  Bank, 
53  Ind.   App.  217,   101   NE  398;   S.  v. 
Weston,  98  la.  125,  67  NW  84;  Massie 
V.  C,  18  KyLE  367,  36  SW  550;  Price 
V.  C,  15  KyLE  43,  22  SW  157;  Duncan 
V.   C,   13   KyLE   195,   16    SW   584;    P. 
V.  EingBted,  90  Mich.  371,  51  NW  519; 
Berry  v.  S.   (Miss.),  22  S  826;  Lamar 
V.  S.,   65   Miss.   93,    3   8  78;    Cavanah 
V.  S.,  66  Miss.  299;  S.  v.  Banks,  10  Mo. 
App.  Ill;  S.  V.  Zumbnnson,  7  Mo.  App. 
526;   S.  V.   Craine,   120   N.   C.   601,  27 
SE   72;   International   &   G.   N.  E.   Co. 
«.  Irvine,   64   Tex.   529    (reversal  only 
if  preponderance   of   evidence   against 
verdict);    Andrews    v.    Wilding    (Tex. 
Civ.),   193   SW   192;    Ft.   Worth   &   D. 
C.  E.  Co.  V.  Wininger  (Tex.  Civ.),  151 
SW  586,  594;  First  Nat.  Bk.  v.  Sokolski 
(Tex.  Civ.),  150  SW  312;  Hudson  v.  S., 
28  Tex.  App.   323,   13   SW   388;    S.  v. 
Clufl,  48  Utah  102,  158  P  701;  Davies 
V.  Casualty  Co.,  89  Wash.  571,   154  P 
1116,  155  P  1036;  S.  V.  Moody,  7  Wash. 
395,   35   P   132;    S.   v.   Shawn,    40    W. 
Va.  1,  20  SE  873.  See  St.  Louis,  L  M. 
&  S.  E.   Co.  V.  Devaney,  98   Ark.   83, 
135  SW  802,  and  note  in  9  AmSt  569. 
841-74    Sparks  v.  S.,  Ill  Ga.  830,  35 
SE    654;    Schlavick    v.    Shoe    Co.,    157 
Mo.  App.   83,   137   SW   79    (permission 
to  comment  on  evidence  not  in  the  rec- 
ord denied);  Craig  v.  E.  Co.,  89  S.  C. 
161,  71  SE  983. 

841-75  Elmer  v.  V.  S.  (CCA),  260 
Fed.  646;  Eagsdale  v.  S.,  132  Ark.  210, 
20O  SW  802;  Wechter  v.  P.,  53  Colo. 
89,  124  P  1'83;  Ballard  tJ.  S.,  11  Ga. 
App.  104,  74  SE  846  (statement  by  the 
court  that  "what  was  said  by  counsel 
9B  ^itb??  si(Je  Jificl  «Qtliing  to  do  with 


the  case,"  is  equivocal;  he  should  have 
instructed  the  jury  that  they  were  not 
concerned  with  the  particular  matter 
referred  to);  Amis  v.  Bd.  of  Comrs., 
98  Kan.  321,  158  P  52;  Knighta  of 
Maccabees  v.  Shields,  162  Ky.  392,  172 
SW  696;  In  re  Judicial  Ditch  v.  Big- 
stone  &  Traverse  Counties  (Minn.), 
142  NW  802  (in  which  counsel  re- 
ferred to  the  previous  trial,  an  in- 
struction that  this  case  was  to  be  de- 
termined on  its  own  evidence  is  not 
adequate.  They  should  have  been  told 
to  disregard  such  evidence);  Doster  v. 
E.  Co.  (Mo.  App.),  158  SW  440  (the 
correction  should  fit  the  offense;  the 
antidote  kill  the  poison) ;  Shawnee  v. 
Sparks,  26  Okl.  665,  110  P  884;  C.  v. 
Shoemaker,  240  Pa.  255,  87  A  684 
(vague  instruction  does  not  cure); 
Hayes  v.  Welling,  38  E.  I.  553,  96  A 
843;  Barrett  v.  8.,  81  Tex.  Cr.  496,  196 
8W  824. 

841-76  Graham  v.  U.  S.,  231  IT.  8. 
474,  34  Sup.  Ct.  148,  58  L.  ed.  319; 
Phelan  V.  U.  8.,  249  Fed.  43,  161  CCA 
103;  Ammerman  v.  United  States,  185 
Fed.  1,  108  CCA  1  (argument  promptly 
stopped  by  court  with  instruction); 
Jefferson  v.  8.,  110  Ala.  89,  20  S  434; 
Linge's  Admr.  v.  Alaska  T.  Co.,  3 
Alaska  9;  Bank  of  Arizona  v.  Haverty 
Co.,  13  Ariz.  418,  115  P  73;  Chess  & 
Wymond  Co.  v.  Wallis,  134  Ark.  136, 
203  SW  274;  Ft.  Smith  Lumb.  Co.  V. 
Shaekleford,  115  Ark.  272,  171  SW  99 
(in  connection  with  counsel's  remark 
disclaiming  any  intention  of  discussing 
facts  not  in  the  record) ;  St.  Louis,  I. 
M.  &  8.  Ey.  Co.  K.  Drumright,  112  Ark. 
452,  166  SW  938;  Ferguson  &  W.  L. 
L.  H.  Co.  V.  Good,  112  Ark.  260,  165 
8W  628;  Tillman  v.  8.,  112  Ark.  236, 
166  8W  582;  Waldrip  v.  Grisham,  112 
Ark.  57,  164  SW  1133  (court  told  jury 
they  must  remember  the  evidence  in 
the  case);  McElroy  v.  8.,  106  Ark.  131, 
152  SW  1019;  Warren  v.  8.,  103  Ark. 
165,  146  SW  477,  AnnCasl914B,  698 
(and  counsel  made  statement  similar  in 
effect  to  instruction) ;  St.  Louis,  I.  M. 
&  8.  E.  Co.  V.  Aiken,  100  Ark.  437, 
140  8W  698;  St.  Louis,  etc.  E.  Co.  v. 
Devaney,  98  Ark.  83,  135  SW  802; 
Story  v.  Green,  164  Cal.  768,  130  P 
870,  AnnCasl914B,  961  (remark  of 
court,  "He  is  not  on  trial  for  hia 
knowledge  of  the  law"  was  sufficient 
to  cure  the  error);  P.  v.  Akey,  163  Cal. 
54,   124   P   718  J    P,  V,  lejis,   158   Qal, 
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180,  ilO  P  580;  Hansbrough  v.  Mann, 
26  Cal.  App.  261,  146  P  896;  P.  v. 
Ong  Git,  23  Cal.  App.  148,  137  P  283; 
P.  V.  Maneuso,  23  Cal.  App.  146,  137 
P  278;  S.  V.  Watson,  21  Cal.  App. -692, 
132  P  83B;  P.  V.  Lopez,  21  Cal.  App. 
188,  131  P  104  (instruction  that  the 
jury  should  "consider  the  statement 
as  argument  of  counsel  and  not  as  a 
statement  of  fact");  P.  v.  Euef,  14 
Cal.  App.  576,  618,  114  P  48;  P.  v. 
Danford,  14  Cal.  App.  442,  112  P  474; 
Henwood  v.  P.,  57  Colo.  544,  143  P 
373;iKoskofE  v.  Goldman,  86  Conn.  415, 
85  A  588;  Jones  v.  Tucker,  3  Boyce 
(Del.)  422,  84  A  4,  10l2;  Lee  v.  V.  S., 
37  App.  Cas.  (DC)  442  (with  apology 
of  counsel) ;  Georgia  L.  Ins.  Co.  v.  Han- 
vey,  143  Ga.  786,  85  SE  1036;  Wor- 
lej-"'*.  S.,  136  Ga.  231,  71  SE  153; 
Powers  V.  Boise  City,  22  Ida.  286,  125 
P  194;  P.  V.  Hotz,  261  111.  239.  103* 
NB  1007;  Appel  v.  E.  Co.,  259  '11?/ 
561,  102  KE  1021;  P.  v.  McCann,  274 
111.  130,  172,  93  NE  100;  Dale  v.  Chi- 
cago Junction  R.  Co.,  174  111.  App. 
495;  Fleming  v.  Chicago  City  E.  Co., 
163  111.  App.  185;  Whitehead  v.  Power 
Co.,  161  111.  App.  564;  Welty  v.  S.,  180 
Ind.  411,  100  NE  73;  Wilson  v.  S.,  175 
Ind.  458,  93  NB  609;  Pigg  v.  S.,  145  Ind. 
560,  43  NB  309;  Grubb  v.  S.,  117 
Ind.  277,  20  NE  257  (court  did  all  that 
was  asked) ;  Burford  v.  Dautrieh,  55 
Ind.  App.  384,  103  NB  953;  Home  Tel. 
Co.  V.  Weir,  53  Ind.  App.  466,  101  NE 
1020;  Southern  Ey.  Co.  v.  Adams,  52 
Ind.  App.  322,  100  NE  773;  S.  v.  Pel- 
ser,  182  la.  1,  163  NW  600;  S.  v. 
Powers,  180  la.  693,  163  NW  402;  S. 
V.  Biewen,  169  la.  256,  151  NW  102; 
S.  V.  Hall,  168  la.  221,  150  NW  97; 
S.  V.  Norman,  160  la.  158,  140  NW  815; 
Thompson  «.  E.  Co.,  158  la.  235,  139 
NW  557;  Allen  v.  C,  176  Ky.  475,  196 
SW  160;  Sandy  Val.  &  E.  E.  Co.  v. 
Bentley,  161  Ky.  555,  171  SW  178; 
Glasgow  Blee.  Light  &  I.  Co.  v.  Clark's 
Admx.,  158  Ky.  734,  166  SW  214;  Con- 
tinental Coal  Corp.  «.  Cole's  Admr., 
155  Ky.  139,  159  SW  668;  Cincinnati, 
N.  O.  &  T.  P.  R.  Co.  V.  Spears,  152 
Ky.  200,  153  SW  236;  Burton  v.  C, 
151  Ky.  587,  152  SW  545;  Louisville 
V.  Arrowsmith,  145  Ky.  498,  140  SW 
1022;  Wilson  v.  C,  141  Ky.  341,,  132 
SW  557;  Turpin  i;.  C,  140  Ky.  294, 
130  SW  1086,  140  AmSt'378,  30  LEA 
(NS)  795;  Handly  v.  C,  15  KyLR  736, 
§4  SW  609;  Cotrell  V.  C,  13  KyLE  305, 


17  SW  149;  S.  V.  Johnson,  141  La. 
775,  75  S  678;  S.  v.  Carroll,  134  La. 
965,  64  S  868;  S.  v.  Major,  134  La.  774, 
64  S  710;  S.  V.  Eobertson,  ,133  La. 
806,  63  S  363,  372;  S.  v.  Ford,  42  La. 
Ann.  255,  7  S  696  (course  of  argument 
stopped  by  court  and  the  jury  in- 
structed); C.  V.  Eichmond,  207  Mass. 
240,  93  NE  816;  C.  v.  Cunningham,  104 
Mass.  545;  C.  v.  Byee,  8  Gray  (Mass.) 
461  (instruction  as  to  weight  of  argu- 
ment); Spencer  v.  Johnson,  185  Mich. 
85,  151  NW  684;  Crawl  v.  Dancer,  180 
Mich.  607,  147  NW  495;  Millspaugh  v. 
Schultz,  180  Mich.  310,  146  NW  634; 
P.  V.  MacGregor,  178  Mich.  436,  144 
NW  869;  Devieh  v.  Dick,  177  Mich, 
173,  143  NW  56;  Schock  v.  Cooling, 
175  Mich.  313,  141  NW  675  (instruc- 
tion that  evidence  was  introduced  for 
a  limited  purpose  only) ;  Twp.  of  Deep 
Eiver  v.  "Van  Antwerp,  174  Mich.  19, 
140  gNA^  531  (correction  of  statement 
by^uyt  with  suggestion  it  ought  not 
to  nav4  been  made);  Bruce  v.  Mich- 
igan Cent.  E.  Co.,  172  Mich.  441,  138 
NW  362;  P..  V.  Yund,  163  Mich.  504, 
128  NW  742,  17  Det.  Leg.  N.  968; 
P.  V.  Stewart,  163  Mich.  1,  127  NW 
816,  17  Det.  Leg.  N.  775;  S.  v.  Virgens, 
128  Minn.  422,  151  NW  190;  Graseth 
V.  Northwestern  Knitting  Co.,  128 
Minn.  245,  150  NW  804;  Landro  v. 
Great  Northern  E.  Co.,  117  Minn.  306, 
136  NW  991,  AnnCasl913D,  244;  Carl- 
ton County  Farmers'  Mut.  F.  Ins.  Co. 
V.  Foley  Bros.,  117  Minn.  59,  134  NW 
309,  38  LEA  (NS)  175;  S.  v.  Harrison, 
263  Mo.  642,  174  SW  57;  S.  v.  Levy, 
262  Mo.  181,  170  SW  1114;  Ostertag' 
V.  E.  Co.,  261  Mo.  457,  169  SW  1; 
S.  V.  Butler,  258  Mo.  430,  167  SW  509; 
S.  V.  Prince,  258  Mo.  315,  167  SW 
535;  S.  V.  Dudley,  245  Mo.  177,  149 
SW  449;  Stauffer  v.  E.  Co.,  243  Mo. 
305.  147  SW  1032;  Schwanenfeldt  v. 
E.  Co.,  186  Mo.  App.  588,  174  SW  143; 
BoUes  V.  E.  Co.,  163  Mo.  App.  697,  147 
SW  497;  Kusel  v.  S.,  99  Neb.  570,  156 
NW  1079;  Smith  v.  Eoyal  Highlanders, 
96  Neb.  790,  148  NW  952;  Eoach  v. 
Wolff,  96  Neb.  43,  146  NW  1019;  Egner 
V.  Curtis,  Towle  &  Paine  Co.,  96  Neb. 
18,  146  NW  1032,  LEA1915A  153; 
Leete  v.  Southern  Pao.  Co.,  37  Nev.  49, 
139  P  29;  Cavanangh  v.  Boston  &  M. 
E.  E.,  76  N.  H.  68,  79  A  694;  Cooley 
c.  Eastern  Wire  Bound  Box  Co.,  75  N. 
H.  529,  77  A  936;  Turner  v.  Coeheco 
Mfg.  Co.,  75  N.  H.  521,  77  A  999;  P, 
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V,  Pottlin,  207  N.  Y.  73,  100  NB  593; 
P.  V.  Dwyer,   160  App.   Div.   542,   145 
NY8      748      (responsive      argument); 
Kuntz  V.  Howard,  143  ^pp.  Div.  830, 
128  NYS  101;  Holt  v.  Mfg.  Co.  (N.  C), 
98  SB  369;  S.  v.  Ford,  175  N.  C.  797, 
95  SB  154;  Wadsworth  L.  Co.  v.  Eleo. 
Co.,  170  N.   C.   674,  88   SB   439;   S.  v. 
Davenport,  156  N.   C.  596,  72   SB   7; 
S.  V.   Wilson,  90   N.  "C.   736;   Gunnells 
».  S.,  7  Okl.   Cr.  98,  122  P  264;   S.  V. 
Humphrey,  63  Or.  540,  128  P  824  (bill 
of  exceptions  incomplete);  S.  v.  Moore, 
32  Or.  65,  48  P  468;  Miller  v.  Transit 
Co.,  231  Pa.  627,  80  A  1108;  C.  v.  Hick- 
man,   231    Pa.    305,   80    A    254;    Shoe- 
maker V.   Bxpress    Co,,   51    Pa.    Super. 
284;  Keefer  v.  Mellott,  44  Pa.  Super. 
471   (counsel  apologized  and  the  court 
cautioned  jury  to  disregard  the  objec- 
tionable  statements);    Champlin   v.  E. 
Co.,  33  R.  I.  572,  82  A  481;  Smith  v. 
S.   (Tex.  Cr.),  199  S"W  466;  Bi"en;    ». 
S.   (Tex.  Cr.),  198   SW  962;   N  edLani 
i;.   S.    (Tex.   Cr.),   197   SW   988;   Pear- 
son V.  8.,  79  Tex.  Cr.  609,  187  SW  336; 
Sorrell  v.  S.,  79  Tex.  Cr.  437,  186  SW 
336;  Brown  v.  S.,  75  Tex.  Cr.  322.  170 
SW   714;   Pondren   v.   S.,    74   Tex.   Cr. 
552,    169    SW   411;    Johnson   v.    S.,    74 
Tex.  Cr.  179,  167  SW  733;  McBlwee  v. 
S.,    73    Tex.    Cr.   445,     165     SW     927; 
Thompson  v.  S.,  72   Tex.   Cr.  659,  163 
SW  973;   McGregor  v.  8.,  71  Tex.  Cr. 
fe04,   160    SW   711;    Stanton   v.   S.,    70 
Tex.   Cr.  519.  158   SW   994;   Creech  v. 
S.,  70  Tex.  Cr.  229,  158  SW  277;   Col- 
lins V.   S.,   68   Tex.    Cr.    354,    152    SW 
1047;   Shaffer   v.   S.,   68   Tex.    Cr.   162, 
151    SW    1061;    Collins   V.   S.,    66   Tex. 
Cr.   602,   148   SW   1065;   Lee  v.   S.,  67 
Tex.   Cr.   137,   148   SW   706;    Welch  v. 
S.,    66    Tex.    Cr.    525,     147     SW     572; 
O'Neal  V.  S.,  66  Tex.  Cr.  460,  146  SW 
938;   Parshall  «.   S..    62   Tex.    Cr.   177, 
138  SW  759;  Jordan  v.  S.,  62  Tex.  Cr. 
380,  137  SW  133;  Barrego  v.  8.,  61  Tex. 
Cr.  625,  136   SW  41;   La  Grone  v.  8., 
61  Tex.   Cr.   170,   135   SW   121;   Smith 
V.  8.,  44  Tex.  Cr.  137,  68  SW  995,  100 
AmSt  849;  Schaff  v.  Eiha  (Tex.  Civ.), 
2'01   SW   210;    Sullivan    v.    Masterson 
(Tex.   Civ.),   201   SW  194;   Mackay  T. 
&  C.  Co.  V.  Kelly  (Tex.  Civ.),  200  SW 
225;   Houston   0.   Co.  v.    Jones     (Tex. 
Civ.),  184  8W  611;   S.  A.  N.  &  G.  E. 
Co.  V.  Moya  (Tex.  Civ.),  173  SW  608; 
Yellow  Pine  Paper  Mill  Co.  v.  Lyons 
(Tex.   Civ.),  ,159   SW  909;   Consumers' 
Lignite  Co.  v.  Hubner  (Tex.  Civ.),  154 


SW  249;  McElroy  v.  Sparkman  (Tex. 
Civ.),  139  SW  529;  International  &  G. 
N.  E.  Co.  V.  Davison  (Tex.  Civ.),  138 
SW  1162;  El  Paso  Electric  E.  Co.  v. 
Shaklee  (Tex.  Civ.),  138  SW  188  (the 
court  also  sustained  the  objection  to 
the  argument) ;  Missouri,  K.  &  T,  E. 
Co.  V.  Cherry,  44  Tex.  Civ.  232,  97  SW 
712;  Newton's  Admx.  v.  Sprinkler  Co., 
87  Vt.  546,  90  A  583;  Padden  v.  Mc- 
Kinney,  87  Vt.  316,  89  A  351;  8.  v. 
Cavelero,  89  Wash.  364,  154  P  435; 
Ginnett  v.  Greene,  87  Wash.  40,  151 
P  99;  Neitzel  p.  E.  Co.,  80  Wash.  30, 
141  P  186;  S.  V.  Pacific  American  Fish- 
eries, 73  Wash.  37,  131  P  452;  Chi- 
cago, M.  &  P.  S.  E.  Co.  V.  True,  62 
Wash.  646,  114  P  615;  Lasityr  v.  City, 
61  Wash.  651,  112  P  752  (holding  ac- 
tion of  court  in  refusing  to  coii— ;t 
counsel  on  the  ground  the  jury  had 
proper  instructions  is  not  error) ;  Tay- 
;  r  r. '-Modern  Woodmen,  42  Wash.  304, 
84  P  867;  S.  v.  Hawkins,  27  Wash.  375, 
67  P  814;  S.  V.  Cooper,  74  W.  Va. 
472,  82  SB  358;  Pullman  Co.  v.  Fin- 
ley,  20  Wyo.  456,  125  P  380.  See 
Eouse  V.  S.,  136  Ga.  356,  71  SB  667; 
Turpin  v.  C,  140  Ky.  294,  130  SW 
1086,  30  LEA  (NS)-794;  8.  v.  Dwyer, 
133  La.  731,  63  8  305  (a  belated  in- 
struction after  having  given  his  charge 
to  the  jury  is  insufficient  to  remove 
the  prejudice) ;  Western  Union  Tel.  Co. 
V.  SIoss,  45  Tex.  Civ.  153,  100  SW  354; 
Winston  v.  Terrace,  78  Wash.,  146,  138 
P  673;  and  note  in  9  AmSt  569. 

[a]  Instruction  sufficient  in  connection 
with  coumsers  withdrawal  of  the  re- 
marks.—Motley  V.  8.,  105  Ark.  608, 
152  SW  140;  Florence  &  C.  C.  R.  Co. 
V.  Kerr,  59  Colo.  639,  151  P  439;  Gal- 
veston, H.  &  S.  A.  By.  Co.  v.  Marti 
(Tex.  Civ.),  183  SW  846;  Eodriguez 
vl   8.,   71    Tex.   Cr.   108,    158    8W   537. 

[b]  The  correction  should  be  as  broad 
as  the  injury. — Alalbama  Fuel  &  Iron 
Co.  V.  Benenante,  11  Ala.  App.  644,  66 
8  942;  Davis  v.  8.,  120  Ark.  21,  178 
SW  918. 

843-77  Sims  v.  8.,  131  Ark.  185,  198 
SW  883;  Hall  v.  Jones,  129  Ark.  18, 
195  8W  399;  Holder  v.  S.,  58  Ark.  473, 
25  SW  279;  Yarbrough  v.  8.,  17  Ga. 
App.  828,  88  SB  710;  Taylor  v.  S.,  17 
Ga.  App.  787,  88  SB  696;  Gazaway  v. 
S.,  15  Ga.  App.  467,  83  SB  857;  Appel 
V.  E.  Co.,  259  111.  561,  102  NE  1021 
(dissenting  opinion) ;  Appel  v.  E.  Co., 
172   111.   App.   421;    S.  v.   Nagel    (la.), 
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170  NW  289;  United  States  P.  &  G. 
Co.  V.  Mach.  Co.,  167  Ky.  382,  180  SW 
815;  Brewer  v.  C,  11  KyLB  601,  12 
SW  672;  8.  v.  MoKinney,  254  Mo.  688, 
163  SW  822;  Schwanenfeldt  v.  B.  Co., 
186  Mo.  App.  588,  174  SW  143;  S.  V. 
Ackerman,  90  Wash.  198,  155  P  743. 
843-78  Texas  &  P.  Ey.  Co.  v. 
Krieger,  123  Ark.  619,  185  SW  448; 
Chicago,  E.  I.  &  P.  E.  Co.  v.  Gunn,  112 
Ark.  401,  166  SW  568;  Worden  v. 
Gore-Meenan  Co.,  83  Conn.  642,  78  A 
422;  Chicago  &  E.  E.  Co.  v.  Lain,  181 
Ind.  386,  103  NE  847;  Smith  v.  Ce- 
ment Co.,  86  Kan.  287,  120  P  349; 
Houser  v.  Carmody,  173  Mich.  121,  139 
NW  9;  Bates  v.  Kitchel,  166  Mich.  695, 
132  NW,459;  Butcher  v.  E.  Co.,  241 
Mo.  137,  145  SW  63;  Connecticut  Fire 
Ins.  Co.  V.  E.  Co.,  171  Mo.  App.  70, 
153  SW  544;  St.  Louis.  I.  M.  &  S.  E. 
Co.  V.  O'Connor,  43  Okl.  268,  142  P 
1111;  Shoemaker  v.  Express  Co.,  51  Pa. 
Super.  284;  Ley  v.  Henry,  50  Pa.  Super. 
591;  International  &  G.  N.  E.  Co.  v. 
Irvine,  64  Tex.  529;  Young  Men's 
Christian  Assn.  v.  Jasse  (Tex.  Civ.), 
183  SW  867;  Stockley  v.  Mears  (Tex. 
Civ.),  181  SW  774;  Selden-Breck  Const. 
Co.  V.  Kelley  (Tex.  Civ.),  168  SW  985; 
St.  Louis  Southwestern  Ey.  Co.  v.  Mc- 
Natt  (Tex.  Civ.),  166  SW  89;  Missouri, 
K.  &  T.  E.  Co.  V.  Burk  (Tex.  Civ.),  162 
SW  457;  International  &  G.  N.  E.  Co. 
V.  Williams  (Tex.  Civ.)  160  SW  639; 
Yellow  Pine  Paper  Mill  Co.  v.  Lyons 
(Tex.  Civ.),  159  SW  909;  Ft.  Worth 
&  D.  C.  E.  Co.  V.  Wininger  (Tex.  Civ.), 
161  SW  586,  594.  See  Ferguson  & 
Wheeler  L.,  L.  &  H.  Co.  v.  Good,  112 
Ark.  260,  165  SW  628;  Appel  v.  E.  Co., 
259  111.  561,  102  NE  1021  (although  the 
verdict  was  not  excessive,  the  improper 
argument  affecting  the  credibility  of 
the  witnesses  could  not  fail  to  affect 
the  question  of  liability);  Walker  v. 
Fisk  (Tex.  Civ.),  136  SW  101. 
844-79  Wechter  v.  P.,  53  Colo.  89, 
124  P  183;  Cooper  v.  S.,  12  Ga.  App. 
561,  77  SE  878;  P.  v.  Duncan,  261  111. 
339,  103  NE  1043;  S.  v.  Cooper,  169 
la.  571,  151  NW  835;  Truax  v.  C,  149 
Ky.  699,  149  SW  1033;  S.  v.  Harrison, 
263  Mo.  642,  174  SW  57;  S.  v.  Hilton, 
248  Mo.  522,  154  SW  729;  S.  v.  Baker, 
246  Mo.  357,  152  SW  46;  Coleman  v.  S., 
79  Tex.  Cr.  331,  185  SW  13;  Conger 
V.  S.,  63  Tex.  Cr.  312,  140  SW  1112; 
S.  V.  Thome,  41  Utah  414,  126  P  286, 
AnnCasl915D,  90;   and    counsel    with- 


drew objectionable  remark.  See  P.  v. 
Hail,  25  Cal.  App.  342,  143  P  803;  Jones 
V.  S.,  14  Ga.  App.  568,  81  SE  801. 
844-80  Dunlop  v.  U.  S.,  165  U.  S. 
486,  17  Sup.  Ct.  375,  41  L.  ed.  799; 
Western  Ey.  v.  Mays,  197  Ala.  367,  72 

5  641;  Nix  v.  S.,  124  Ark.  599,  187 
SW  308;  St.  Louis  Southwestern  B.  Co. 
V.  Leflar,  104  Ark.  528,  149  SW  530; 
St.  Louis,  I.  M.  &  S.  E.  Co.  v.  Brown, 
100  Ark.  107,  140  SW  279;  Western 
Union  Tel.  Co.  v.  Webb,  98  Ark.  87, 
135  SW  366;  California  Wine  Assn.  i>. 
Ins.  Co..  159  Cal.  49,  112  P  858;  P. 
f.  Dayenport,  17  Cal.  App.  557,  120 
P  451  (in  connection  with  instruc- 
tion); Frisby  v.  U.  S.,  35  App.  Gas. 
(DC)  513;  Central  Georgia  P.  Co.  v. 
Corhwell,  141  Ga.  643,  81  SE  882; 
Swengel  v.  La  Salle  Co.  C.  C.  C,  182 
111.  App.  623;  Newell  v.  B.  Co.,  179 
111.  App.  497;  Pruner  v.  Ey.,  173  Mich. 
146,  139  NW  48;  Molin  v.  Wark,  113 
Minn.  190,  129  NW  383,  41  LEA  (NS) 
346;  Green  v.  Standard  Oil  Co.  (Mo. 
App.),  199  SW  746;  S.  v.  Baker,  246 
Mo.  357,  152  SW  46;  Sherman  v. 
Southern  Pac.  Co.,  33  Nev.  385,  111 
P  416,  115  P  909;  Turner  v.  Mfg.  Co., 
75  N.  H.  521,  77  A  999;  Hahn  v.  R. 
Co.  (N.  J.),  108  A  357;  P.  v.  Stilwell, 
81  Misc.  456,  142  NYS  628;  Smith  v. 
S.,  6  Okl.  Cr.  380,  118  P  1003;  S.  v. 
Hilton,  87-  S.  C.  434,  69  SE  1077,  Ann 
Casl912B,  1057;  Schaff  v.  Biha  (Tex. 
Civ.),  201  SW  210;  Sullivan  v.  Mas- 
terson  (Tex.  Civ.),  201  SW  194;  Tay- 
lor V.  S.  (Tex.  Cr.),  42  SW  285;  Black 
V.  Wilson  (Tex.  Civ.),  187  SW  493;  San 
Antonio,  N.  &  G.  E.  Co.  v.  Moya  (Tex. 
Civ.),  173  SW  608;  St.  Louis  South- 
western E.  Co.  V.  MeNatt  (Tex.  Civ.),  y 
166  SW  89;  S.  V.  Thorne,  41  Utah  414, 
126  P  286  (in  view  of  conclusive  char- 
acter of  evidence);  Citizens'  Sav.  Bk. 

6  Tr.  Co.  V.  Ins.  Co.,  87  Vt.  231,  86  A 
1056. 

[a]  Withdrawal  by  counsel  in  connec- 
tion with  court's  instructions  sufficient. 
Setzer  v.  S.,  110  Ark.  226,  161  SW 
190;  St.  Louis,  L  M.  &  S.  B.  Co.  v. 
Brogan,  105  Ark.  533,  151  SW  699; 
Jenkins  v.  Quick,  105  Ark.  467,  151  SW 
1021;  Bouse  v.  S.,  136  Ga.  356,  71  SE 
667;  Kulvie  v.  Coal  Co.,  253  111.  386, 
97  NE  688;  Simpson  v.  E.  Co.,  179 
111.  App.  307;  Evans  v.  Eoberts,  172 
la.  653,  154  NW  923;  S.  v.  'Krumm, 
148  la.  631,  127  NW  985;  Waek  v. 
E.  Co.,  175  Mo.  App.  Ill,  157  SW  1070; 
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Bolles  V.  R.  Co.,  163  Mo.  App.  697,  147 
SW  497;  Burnham  v.  Stillings,  76  N.  H. 
122,  79  A  987;  Diegel  v.  S.,  33  O.  C. 
C.  82;  Brenisholtz  v.  E.  Co.,  229  Pa. 
88,  78  A  37;  St.  Louis,  B.  &  M.  By. 
Co.  V.  Bell  (Tex.  Civ.),  183  SW  823; 
Texas  City  Terminal  Co.  v.  Petitfils 
(Tex.  Civ.),  182  SW  19;  Ft.  Worth 
&  D.  C.  R.  Co.  V,  Staleup  (Tex.  Civ.), 
167  SW  279;  Trinity  &  B.  V.  R.  Co. 
V.  Dodd  (Tex.  Civ.),  167  SW  238; 
Houston  Chronicle  Pub.  Co.  v.  Me- 
Uavid  (Tex.  Civ.),  157  SW  224;  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  West  (Tex. 
Civ.),  155  SW  343;  Studebaker  Bros. 
Co.  V.  Kitts  (Tex.  Civ.),  152  SW 
464.  And  see  note  in  7  Am.  &  Eng. 
Cas.  232. 

845-81  P.  V.  Cautcure,  171  Cal:  43, 
151  P  659;  Adkins  v.  Flagg,  147  Ga. 
136,  93  SE  92;  Williams  v.  C,  153  Ky. 
710,  156  SW  372;  S.  v.  Harrison,  263 
Mo.  642,  174  SW  57;  Ingram  v.  S., 
78  Tex.  Cr.  559,  182  SW  290. 
[a]  Where  the  court  withdraws  the  re- 
mark and  afterwards  specially  charges 
to  the  same  effect,  the  error  is  cured. 
Cincinnati,  C.  C.  &  St.  L.  E.  Co.  v. 
Simpson  (Ind.),  104  NE  301;  Cleve- 
land, etc.  E.  Co.  V.  Clark,  52  Ind.  App. 
646,  99  NE  777;  Tyrone  v.  S.,  77  Tex. 
Cr.  493,  180  SW  125;  Eioe  v.  S.,  77 
Tex.  Cr.  617,  179  SW  876;  Fuller  v. 
S.,  69  Tex.  Cr.  534,  154  SW  1021. 
846-82  P.  f.  Euef,  14  Cal.  App.  576, 
618,  114  P  48;  Adkins  r.  Flagg,  147 
Ga.  136,  93  SE  92;  S.  v.  Terrell,  246 
Mo.  322,  152  SW  33;  Stauffer  v.  R. 
Co.,  243  Mo.  305,  147  SW  1032;  S.  v. 
Dipley,  242  Mo.  461,  147  SW  111; 
Butcher  v.  R.  Co.,  241  Mo.  137,  145 
SW  63;  S.  V.  Deitz,  235  Mo.  332,  138 
SW  529;  S.  V.  Wright,  141  Mo.  333, 
42  SW  934;  S.  V.  Phillips,  117  Mo.  389, 
22  SW  1079;  S.  v.  Rivers,  90  N.  C. 
738;  White  v.  S.  (Tex.  Cr.)i  29  SW 
476;  Eicks  v.  S.,  19  Tex.  App.  308.  See 
Douglas  V.  S.,  21  Ind.  App.  302,  52  NE 
238. 

[a]  Rebuke  sufficient  where  no  fur- 
ther remedy  requested. — Taylor  v.  S., 
77  Tex.  Cr.  632,  180  SW  242;  Mathews 
V.  a.,  32  Tex.  Cr.  355,  23  SW  690.  But 
see  S.  V.  Shores,  31  W.  Va.  491,  7  SE 
413,  13  AmSt  875. 

[b]  Refusal  to  correct  misstatement 
of  law  by  counsel,  is  reversible  error. 
Briggs  V.  Janes,  132  Ark.  455,  2^01  SW 
118. 


847-83  P.  V.  Ruef,  14  Cal.  App.  576, 
114  P  48,  54;  P.  v.  Botkin,  9  Cal.  App. 
244,  98  P  861;  S.  v.  Von  Buren  (Del.), 
102  A  981;  Southern  Marble  Co.  v.  Pin- 
yon,  144  Ga.  259,  86  8E  1086;  Park- 
hill  V.  "Van  &  Storage  Co.,  169  la.  455, 
151  NW  506;  Sandy  Valley  &  E.  R. 
Co.  V.  Bentley,  161  Ky.  555,  171  SW 
178;  Hoskins  v.  C,  152  Ky.  805,  154 
SW  919;  Brewer  v.  C,  11  KyLR  601. 
12  SW  672;  8.  v.  Smith,  250  Mo.  350, 
157  SW  319  (in  connection  with  an 
order  striking  out  the  argument) ;  S. 
V.  Braswell,  82  N.  C.  693;  Byrd  v.  S., 
69  Tex.  Cr.  35,  151  SW  1068;  Mabry 
V.  S.,  54  Tex.  Cr.  449,  114  SW  378; 
Carver  v.  S.,  36  Tex.  Cr.  552,  38  SW 
183;  Eiggins  v.  Sass  (Tex.  Civ.),  143 
SW  689;  U.  S.  V.  Musser,  4  Utah  163, 
7  P  389;  S.  v.  Van  Waters,  36  Wash. 
358,  78  P  897. 

848-84  P.  V.  Ernsting,  14  Cal.  App. 
708,  112  P  913,  counsel  stated  that  re- 
mark was  but  an  inference  and  court 
charged  jury  inferences  were  to  be 
drawn  from  facts  legally  proved. 
848-86  Worley  v.  S.,  136  Ga.  231,  71 
SE  153;  Crowder  v.  S.,  78  Tex.  Cr. 
344,  180  SW  706;  Wilganowski  v.  S., 
78  Tex.  Cr.  328,  180  SW  692. 
849-88  Glass  v.  S.,  109  Ark.  32,  158 
SW  1071;  Skaggs  v.  S.,  88  Ark.  62, 
113  SW  346,  16  Am.  &  Eng.  Ann.  Cas. 
622;  Heineke  v.  E.  Co.,  279  111.  210, 
116  NE  761;  Dunham  v.  E.  Co.,  178 
HI.  App.  186;  Flynn  v.  E.  Co.,  155  111. 
App.  494;  Elam-i;.  Coal  &  Coke  Co., 
155  111.  App.  375;,Neice  v.  E.  Co.,  io5 
111.  App.  627;  P.  V.  Plopper,  lo8  111. 
App.  250  (and  instruction) ;  Ellis  v. 
Barkley,  160  la.  658,  142  NW  203  (and 
counsel  admitted  the  justice  of  the 
ruling);  Wallace  v.  C,  167  Ky.  277, 
180  SW  381;  P.  v.  Hoek,  169  Mich. 
87,  134  NW  1031;  Harriman  v.  Dun- 
ham (Mo.  App.),  196  SW  443;  Mc- 
Lain  v.  S.,  18  Neb.  154,  24  NW  720; 
Bradshaw  v.  S.,  17  Neb.  147,  2  NW 
361.  But  see  Birmingham  E.  Co.  v. 
Drennen,  175  Ala.  338,  57  S  876,  Ann 
Casl914C,  1037;  McKinney  v.  Laundry 
Co.,  198  Mo.  App.  386,  200  SW  114; 
P.  V.  Becker,  210  N.  Y.  274.  104  NE 
396. 

[a]  Refusal  to  rule  on  improper  argu- 
ment of  counsel  in  presence  of  jury 
may  be  error.  S.  ».  Guffey,  39  S.  D. 
84,  163  NW  679. 

[b]  Oessatiou  of  argument  along  line 
objected  to   cures   any  prejudice   con- 
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nected  therewith.  Crawford  v.  Eice 
&  Hutchings  Co.,  98  S.  C.  121,  82 
SE  273;  San  Antonio,  N.  &  G.  R.  Co. 
_v.  Galbreath  (Tex.  Civ.),'  185  BW  901. 
fc]  Severe  rebuke  of  counsel  is  neces- 
sary in  addition  to  the  sustaining  of 
an  objection  to  improper  argument  cal- 
culated to  arouse  prejudice.  Upthe- 
grove  V.  B.  Co.,  154  HI.  App.  460. 
849-89  Zumwalt  v.  S.,  16  Ariz.  82, 
141  P  710;  P.  V.  Amer,  151  Cal.  303, 
90  P  698;  P.  v.  Hail,  25  Gal.  App.  342, 
143  P  803;  Ellis  v.  Barkley,  160  la. 
658,  142  NW  203;  Lawson  v.  C,  152 
Ky.  113,  153  SW  .56;  Idle  v.  C.  148 
Ky.  618,  147  SW  381;  Hill  v.  Harvey 
(Mo.),  201  SW  535;  S.  v.  Kanupka, 
247  Me.  706,  153  SW  1056;  S.  v. 
Snider,  151  Mo.  App.  699,  132  SW 
299;  C.  V.  Sushinskie,  242  Pa.  406,  89 
A  564;  Beeves  v.  S.,  69  Tex.  Cr.  58, 
153  SW  127;  Moore  v.  S.,  65  Tex.  Cr. 
453,  144  SW  598;  Southern  Kansas  E. 
Co.  V.  Shinn  (Tex.  Civ.),  153  SW  636; 
S.  V.  Humphrey,  63  Or.  540,  128  P  824, 
where  counsel  merely  set  out  his  ver- 
sion of  the  prosecutor's  remarks. 

[a]  Where  record  shows  the  reitera- 
tion in  counsel's  objection  of  the  lan- 
guage objected  to,  coupled  with  a  rul- 
ing of  the  court  which  concedes  the 
correctness  of  the  recitation,  the  mat- 
ter is  before  the  appellate  court,  though 
not  preserved  by  bill  of  exceptions. 
S.  V.  Evans,  267  Mo.  163,  183  SW 
1059. 

[b]  The  inractice  of  sending  up  single 
and  detached  statements,  (1)  etc.  S.  v. 
Cameron,  177  la.  379,  158  NW  563; 
Chafino  v.  S.,  69  Tex.  Cr.  393,  154  SW 
546;  Ward  v.  S.,  68  Tex.  Cr.  154,  151 
SW  1073;  Clayton  v.  S.,  67  Tex.  Cr. 
311,  149  SW  119;  O'Neal  v.  S.,  66  Tex. 
Cr.  460,  146  SW  938;  Gamble  v.  S., 
66  Tex.  Cr.  297,  146  SW  551  (bill 
showing  an  insufficiency  of  facts  to  re- 
quire court  to  consider  it) ;  Griffin  v. 
Chadwick,  44  Tex.  409;  Kansas  City, 
etc.  B.  Co.  V.  West  (Tex.  Civ.),  149 
SW  206.  (2)  Where  enough  of  the 
proceedings  is  not  sent  up  to  enable  the 
appellate  court  to  pass  on  the  question 
it  will  be  presumed  the  rulings  of  the 
trial  court  were  correct.  Star  v.  S.,  9 
Okl.  Cr.  210,  131  P  542. 

[e]  Asking  a  special  charge,  shown 
by  a  bill  of  exceptions,  does  not  show 
the  language  objected  to  was  used. 
Moore  v.  S.,  65  Tex.  Cr.  453,  144  SW 
598. 


[d]  Bill  of  exceptions  held  sufAcient. 
American  Express  Co.  v.  Parcarello 
(Tex.  Civ.),  162  SW  926. 

[e]  The  phonographic  reporter's  tran- 
script of  his  notes  showing  the  portion 
of  the  argument  complained  of,  and  the 
objection  and  action  of  the  trial  court 
thereon  should  be  brought  into  the  ap- 
pellate court.  P.  V.  Fleming,  166  Cal. 
357,  136  P  291,  309,  AnnCasl915B,  881. 

[f]  A  signed  statement  of  counsel  is 
not  the  proper  way  to  raise  the  ques- 
tion of  improper  argument.  Irvine  v. 
S.,  10  Okl.  Cr.  4,  133  P  259. 

[g]  The  court  should  direct  the  sten- 
ographer to  place  the  remarks  on  the 
record  when  an  objection  is  interposed. 
C.  V.  Shoemaker,  240  Pa.  255,  87  A 
684. 

[h]     The    circumstances    uiider    which 

the   remarks  were  made  must  also  be 

shown.     S.  V.  Thornton,  108  Mo.  640,  18 

SW  841. 

850-90     Vaughn   v.   Corbin,   170  Ky. 

426,  186  SW  131. 

851-91     Jordan  v.  S.,  78  Tex.  Cr.  B51, 

182  SW  890. 

851-92  Patrick  v.  S.,  104  Ark.  255, 
149  SW  84;  McBride  v.  P.,  60  Colo. 
435,  153  P  751;  Scott  v.  P.,  141  III. 
195,  30  NE  329;  Sparks  v.  Scharlaw, 
171  111.  App.  155;  Britton  v.  McClelland, 
156  111.  App.  158;  Bamseyer  v.  Den- 
nis (Ind.),  119  NE  716;  S.  v.  Kilduff, 
160  la.  388,  141  NW  962;  Boss  v. 
Kohler,  163  Ky.  583,  174  SW  36;  St. 
Paul,  etc.  Ins.  Co.  v.  Kendle,  163  Ky. 
146,  173  SW  373;  Chesapeake  &  0. 
E.  Co.  V.  Btapleton,  154  Ky.  351,  157 
SW  702;  Bannon  v.  Trust  Co.,  150  Ky. 
401,  150  SW  510;  Blanton  v.  C,  147 
Ky.  812,  146  SW  10;  Hendrickson  «. 
C,  147  Ky.  298,  143  SW  993;  Sparks 
V.  Sipple,  140  Ky.  542,  131  SW  389; 
S.  V.  Barnhart,  143  La.  596,  78  S  975; 
Feist  V.  Boot,  189  Mich.  595,  155  NW 
491;  Keeton  v.  S.,  102  Miss.  747,  59  S 
884;  S.  V.  Teeter,  239  Mo.  475,  144  SW 
445;  S.  V.  Groce,  230  Mo.  702,  132  SW 
237;  S.  V.  Hayes,  81  Mo.  574;  Saulan 
V.  By.  Co.  (Mo.  App.),  199  SW  714; 
S.  V.  Vertrees,  33  Nev.  509,  112  P  42; 
Kohn  V.  Tel.  Co.,  78  Or.  308,  152  P 
240;  S.  V.  Drake,  11  Or.  396,  4  P  1204; 
S.  V.  Bash,  27  S.  D.  185,  130  NW  91, 
AnnCasl913D,  656  (absence  of  judge 
during  argument);  Sherman  v.  S.,  125 
Tenn.  19,  140  SW  209;  Simmons  i).  S., 
73  Tex.  Cr.  288,  164  SW  843;  Lee  v. 
S.,    72    Tex.    Cr.    237,     162     SW    843} 
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Hooper  v.  S.,  72  Tex.  Or.  82,  160  8W 
1187;  Grimes  v.  S.,  71  Tex.  Cr.  614, 
160  SW  689;  Luttrell  v.  S.,  70  Tex.  Cr. 
183,  157  SW  157;  Holmes  v.  8.,  70  Tex. 
Cr.  214,  156  SW  1172;  Bogue  v.  S.,  69 
Tex.  Cr.  656,  155  SW  943;  Kirby  v.  8., 
68  Tex.  Cr.  63,  150  SW  455;  McWhir- 
ter'v.  8.,  66  Tex.  Cr.  188,  146  SW  189; 
Moore  v.  8.,  65  Tex.  Cr.  453,  144  SW 
598;  Holland  v.  S.,  61  Tex.  Cr.'  201,  134 
SW  693;  Epson  v.  8.  (Tex.  Cr.),  36  SW 
584;  Spencer  c.  S.,  34  Tex.  Cr.  65,  29 
SW  159;  Griffln  v.  Chadwiek,  44  Tex. 
409;  Watson  v.  8.,  28  Tex.  App.  34, 
12  SW  404;  Jackson  v.  8.,  18  Tex.  App. 
586;  Anschieks  v.  8.,  6  Tex.  App.  524; 
Baker  v.  8.,  69  Wis.  32,  33  NW  52. 
See  also  vol.  4,  p.  319,  n.  92,  and  sup- 
plement thereto. 

[a]  That  remarks  were  not  officially 
reported  is  immaterial  where  they  are 
incorporated  in  the  bill  of  exceptions. 
Louisville  &  N.  E.  Co.  v.  Payne,  138 
Ky.  274,  127  SW  993,  AnnCasl912A, 
1291. 

[b]  In  Philippines  the  argument  of 
counsel  forms  no  part  of  a  bill  of  ex- 
ceptions and  should  be  excluded  there- 
from. Alino  V.  Villamor,  2  Phil.  Isl. 
234. 

[c]  Contents  of  bill  of  exceptions. 
Bills  of  exceptions  should  show,  with- 
in themselves,'  a  sufficient  statement  of 
the  evidence  and  argument  used  so  that 
the  court  can  tell  therefrom  whether 
they  were  of  such  character  as  to  re- 
quire a  reversal.  Conger  v.  8.,  63  Tex. 
Ct.  312,  140  SW  1112.  See  also  S.  v. 
Gruber,  19  Ida.  692,  115  P  li 
851-93  [a]  In  Kentucky  affidarits 
not  necessary  under  code  where  miscon- 
duct takes  place  in  the  presence  of  the 
court,  and  is  set  out  in  bill  of  excep- 
tion signed  by  the  court.  Carter  Coal 
Co.  V.  Hill,  166  Ky.  213,  179  SW  2. 
851-S4  Pope  V.  8.  (Okl.  Cr.),  175  P 
727;  Miller  V.  8.,  9  Okl.  Cr.  255,  131 
P  717;  Smith  v.  8.,  5  Okl.  Cr.  282,  114 
P  350. 

S51-95  '(Tnder  the  Maine  statute,  etc. 
Knowlton  v.  Boss,  114  Me.  18,  95  A 
281. 

851-96  Harrelson  v.  Electric  Co.,  121 
Ark.  269,  181  SW  922;  Mayes  v.  P., 
106  ill.  306,  46  AmRep  586;  Choen  v. 
S.,  85  Ind.  209;  Grafton  v.  Delano,  175 
la.  483,  154  NW  1009;  Swanson  v.  E. 
Co.,  153  la.  78,  133  NW  351;  S.  v. 
Shearon  (Mo.),  183  SW  293;  S.  v. 
Teeter,  239  Mo.  475,  144  SW  445; 
Bouie   V,    S.,    9    Okl.    Cr.    345,    131    P 


953;  Smith  v.  8.,  5  Okl.  Cr.  282,  114 
P  350;  Sherman  v.  S.,  125  Tenn.  19, 
140  SW  209;  Steinhauser  v.  8.  (Tex. 
Cr.),  48  SW  506;  Clampitt  v.  Ey.  Co. 
(Tex.  Civ.),  185  SW  342;  Jackson  v. 
a.,  18  Tex.  App.  586. 
852-97  St.  Louis,  I.  M.  &  S.  E.  Co. 
V.  Earle,  103  Ark.  356,  146  SW  520; 
Kingan  &  Co.  v.  King,  179  Ind.  285, 
100  NE  1044;  Louisville  &  N.  E.  Co.  v. 
Wilkins,  143  Ky.  572,  136  SW  1023, 
AnnCasl912D,  518;  Knowlton  v.  Eoss, 
114  Me.  18,  95  A  281,;  Taylor  v.  Ey. 
Co.,  256  Mo.  191,  165  SW  327;  StaufiEer 
V.  E.  Co.,  243  Mo.  305,  147  SW  1032; 
Pullman  Co.  v.  Finley,  20  Wyo.  456, 
125  P  380.  See  Cromer  v.  S.,  21  Ind. 
App.  502,  52  NE  239. 
852-98  P.  V.  McMahon,  124  Cal.  435, 
57  P  224;  Gannon  v.  P.,  127  111.  507,  21 
NE  525,  11  AmSt  147;  Spaulding  v. 
Laybourn,  164  la.  271,  145  NW  521; 
Garrison  v.  C,  169  Ky.  188,  183  SW 
473;  Blanton  v.  C,  147  Ky.  812,  146 
SW  10;  Hendrickson  v.  C,  147  Ky. 
298,  143  SW  993;  Miller  v.  S.,  9  Okl. 
Cr.  235,  131  P  717;  C.  v.  McOellan, 
42  Pa.  Super.  504;  Pay  v.  Moore,  261 
Pa.  437,  104  A  686;  Sherman  v.  8., 
125  Tenn.  19,  140  SW  209;  McGowen 
V.  8.,  73  Tex.  Cr.  112,  164  SW  999; 
Southern  Kansas  E.  Co.  v.  Shinn  (Tex. 
Civ.),  153  SW  636. 

[a]  -  Incorporation  of  argument  in 
shorthand  report  of  trial  is  sufficient 
record  to  show  ground  of  objection. 
Whether  sufficient  certification  of  judge 
that  language  was  thus  used,  quaere. 
Swamson  v.  E.  Co.,  153  la.  78,  133  NW 
351. 

853-3  Eupel  v.  Oil  Co.,  176  Ind.  4, 
95  NE  225,  AnnCasl912E,  836,  written 
application. 

[a]  A  request  filed  separate  from  the 
'briefs  of  counsel  is  contemplated  by 
the  rule  of  court.  McLeod  v.  Citizens' 
Bank,  61  Fla.  350,  56  S  190. 
853-4  [a]  Time  for  filing  briefs  lim- 
its the  time  for  making  request  for 
oral  argument.  Eupel  v.  Ohio  Oil  Co., 
176  Ind.  4,  95  NE  225. 
854-12  McGuire  v.  McGuire,  201 
Mich.  376,  167  NW  893. 
854-14  Kinnon  v.  Louisville,  etc.  E. 
Co.,  187  Ala.  480,  65  S  397;  Sovereign 
Camp  W.  O.  W.  v.  Latham,  59  Ind. 
App.  290,  107  NE  749;  Merchants,  etc. 
Co.  V.  Murphy,  220  Mass.  281,  107  NE 
968,  LEA1915D,  520;  Wellington  v. 
Cambridge,  220  Mass.  312,  107  NE  976. 
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861-3     Harmon  v.  S.,  8  Ala.  App.  311. 
62  S  438. 

864-13  Johnson  v.  V.  S.,  225  U.  S. 
405,  32  Sup.  Ct.  748,  56  L.  ed.  1142, 
aff.  38  App.  Cas.  (DC)  347;  Souther- 
Jand  V.  B.,  176  Ind.  493,  96  NE  583. 
864-15  Johnson  f.  U.  S.,  225  U.  S. 
405,  32  Sup.  Ct.  748,  56  L.  ed.  1142, 
aflf.  38  App.  Cas.  (DC)  347. 
[a]  "One  object  of  arraignment  is  to 
afford  oppoitunity  to  object  to  an  ac- 
cusation or  indictment  before  pleading 
to  the  merits;"  Smith  v.  S.,  17  Ga. 
App.  612,  87  SE  846. 
864-16  P.  V.  Dawton,  61  Colo.  566, 
158  P  1099. 

864-17  S.  V.  David  (La.),  83  S  318; 
Basta  V.  S.  (Md.),  105  A  773;  S.  v. 
Witherapoon,  231  Mo.  706,  133  SW 
323;  S.  V.  Moss,  164  Mo.  App.  379,  144 
SW  1109;  Wozniak  v.  S.  (Neb.),  174 
NW  298;  S.  V.  Hamshaw,  61  Wash.  390, 
312  P  379. 

865-20  [a]  Whether  in  open  court. 
A  person  held  under  indictment  must 
be  arraigned  in  open  court,  and  on  plea 
of  guilty  can  be  sentenced  by  the  court 
only.  One  held  under  an  information 
may  be  arraigned,  may  plead  and  be 
sentenced  in  vacation.  Jones  v. 
M'Claughry,  169  la.  281,  151  NW  210. 
865-22  Basta  v.  8.  (Md.),  105  A  773. 
fa]  Conspiracy  is  triable  in  court  of 
quarter  sessions'  without  arraignment. 
C.  V.  Ferguson,  44  Pa.  Super.  626. 
865-23  See  McKay  v.  S.,  90  Neb. 
63,  132  NW  741,  AnnOasl913B,  1034, 
39  LEA  (NS)  714. 

[a]  After  amended  indictment  is  filed 
a  rearra'ignment  is  not  necessary  in 
Louisiana.  S.  v.  Evans,  135  La.  891,  66 
S  259. 

865-24  S.  V.  Dargatz,  244  Mo.  218, 
148  SW  889;  S.  v.  Foley,  44  Mont.  311, 
120  P  225. 

866-28  Martin  v.  8.,  80  Tex.  Cr.  108, 
188  SW  1000. 

866-29  Andrews  v.  S.,  33  O.  C.  C. 
564.  But  see  S.  v.  David  (La.),  83  S 
318. 

[a]  Filing  demurrer  after  plea  of  not 
guilty  does  not  withdraw  plea  so  as 
to  require  a  new  arraignment.  S.  v. 
Cannon,  232  Mo.  205,  134  SW  513. 
867-31  Anderson  v.  S.,  33  O.  C.  C. 
564. 

867-33  Parker  i;.  S.  17  Ga.  App. 
852,  87  SB  705;  S.  v,  Jennings  (Mo.), 


213  SW  421;  U.  8.  «.  Romas,  1  Phil. 
Isl.  81. 

867-37  Kinsley  v.  S.,  184  Ind.  396, 
111  NE  418. 

868-38  Arrelano  v.  S.  (Tex.  Cr.), 
198  SW  314. 

868-42  Russell  v.  S.  (Tex.  Cr.),  206 
SW  79. 

868-44  Russell  v.  S.  (Tex.  Cr.),  206 
SW  79. 

869-48  P.  V.  Eedinger,  55  Cal.  290; 
Southerland  v.  8.,  176  Ind.  493,  96  NE 
583;  S.  V.  Jones,  61  Mo.  232;  Bare  v. 
Com.,  1^2  Va.  783,  94  SE  168;  Younger 
V  S.  2  W.  Va.  579. 
869-49  Mason  v.  S.,  74  Tex.  Cr.  256, 
168  SW  115. 

870-52  Jones  v.  McClaughry,  169  la. 
281,  151  NW  210;  S.  v.  David  (La.), 
83  S  318. 

[aj    May  waive  in  misdemeanors  only. 
Basta  V.  8.  (Md.),  105  A  773. 
871-54     [a]  Demuxrer  waives  arraign- 
ment.    Kincade  v.  S.,  14  Ga.  App.  544, 
81  SE  910. 

[b]  Pleading  under  protest,  as  where 
he  calls  attention  to  fact  that  he  does 
not  intend  to  waive  arraignment,  saves 
his  right  thereto.  Harris  v.  8.,  11  Ga. 
App.  137,  73  SE  595. 
871-58  S.  t.-.  Loesch  (Mo.),  180  SW 
875;  S.  V.  O'Kelley.  258'  Mo.  345,  167 
SW  980,  52  LEA  (NS)  1063;  S.  v.  Has- 
ner,  19  N.  M.  474,  145  P  679.  See  P. 
V.  Weeks,  165  Mich.  362,  130  NW  697, 
18  Det.  Leg.  N.  136. 
871-59  Simpson  v.  S.  (Okl.  Cr.),  185 
P  116. 

872-60  [a]  Waiver  by  attorney  is 
not  permissible  in  felony  cases.  Soiith- 
erland  v.  S.,  176  Ind.  493,  96  NE  583; 
S.  f.  Meekins,  41  La.  Ann.  543,  60  S 
822;  Younger  v.  8.,  2  W.  Va.  579,  98 
AmDec  791. 

872-64  Thompson  v.  S.,  20  Ga.  App. 
176,  92  SE  959;  S.  v.  Sweet,  101  Kan. 
746,  168  P  1112. 

872-65  Burroughs  v.  8.,  94  Neb.  519, 
143  NW  450. 

[a]  Necessity  of  showing  formal  ar- 
raigimient. — It  is  immaterial  whether 
record  shows  a  formal  arraignment 
where  it  does  show  defendant  was 
present  and  represented  by  counsel, 
aided  in  selection  of  jury,  and  cross- 
examined  state's  witnesses,  introduced 
evidence  in  his  own  behalf,  and  that 
rase  was  properly  submitted  to  jury. 
Hast  V.  Ter.,  5  Qkl,  Cr,  162,  Hi  F 
261. 
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873-70  Simpson  v.  S.  (Okl.  Cr.),  185 
P  116. 

873-71  U.  S.  V.  Barba,  29  P.  I.  206. 
873-72  Davidson  v.  S,,  108  Ark.  191,, 
158  SW  1103,  AnnOa3l915B,  436. 
874-73  Perry  v.  S.,  19  Ga.  App.  619, 
91  SE  939;  S.  V.  Moss,  164  Mo.  App. 
379,  144  SW  1109;  S.  v.  Brennan,  83 
N.  J.  L.  ]2,  84  A  1066;  S.  v.  Drown, 
85  Vt.  233,  81  A  641. 
874-74  P.  V.  Tomsky,  20  Cal.  App. 
672,  130  P  184;  S.  v.  Barr,  7  Penne. 
(Del.)  340,  79  A  730;  Sams  v.  S.,  133 
Tenn.  188,  180  SW  173. 

[a]  The  general  issue  cannot  be 
eraded  because  if  not  tendered  the  stat- 
ute forces  it.  Barrett  v.  S.,  175  Ind. 
112,  93  NE  543. 

[b]  Where  but  one  et  two  counts  is 
pleaded  to,  and  there  is  a  conviction  on 
the  unpleaded  count,  the  conviction  is 
invalid  because  unsupported  by  a  plea. 
S.  r.  Brennan,  83  N.  J.  L.  12,  84  A 
1066;  Gaither  v.  8.,  21  Tex.  App.  527, 
1  SW  456. 

874-75  P.  V.  Goff,  211  III.  App.  122; 
P.  V.  Weeks,  165  Mich.  362,  130  NW 
697,  18  Det.  Leg.  N.  136;  S.  v.  Drown, 
85  Vt.  233,  81  A  641. 
[a]  Entry  of  plea  after  verdict  with- 
out consent  of  accused  does  not  cure 
a  failure  to  plead.  S.  v.  Brennan,  83 
N.  J.  L.  12,  84  A  1066. 
874-76  8.  V.  Drown,  85  Vt.  233,  81 
A  641. 

875-78  P.  V.  Weeks,  165  Mich.  362, 
130  NW  697,  18  Det.  Leg.  N.  136; 
S.  V.  O'Kelley,  258  Mo.  345,  167  SW 
980,  52  LEA  (NS)  1063;  Davis  v.  S.. 
70  Tex.  Cr.  563,  158  SW  283.  See 
Toney  r.  S.,  10  Ala.  App.  220,  65  S  92. 
876-82  Comp.  P.  v.  Afton,  258  111. 
292,  101  NE  557. 

877-85  McKay  v.  S.,  91 .  Neb.  281, 
135  NW  1024,  AnnCasl913B,  1034,  39 
LEA  (NS)  720,  mod.  90  Neb.  63,  132 
I^W  741;  AnnCasl913B,  1034,  39  LEA 
,(NS)  714. 

879-94  '  In  Oregon  also  under  L.  O. 
L.,  §1500. 

879-95  Arrelano  v.  S.  (Tex.  Cr.), 
198  SW  314. 

[a]  In  Nebraska,  Cr.  Code,  §436,  pro- 
vides for  one  day  after  receiving  copy 
of  indictment  in  which  to  plead.  Mc- 
Kay V.  S.,  90  Neb.  63,  132  NW  741, 
AniiCasl913B,  1034,  39  LEA  (NS)  714. 
|h]  In  Oklahoma  a  defendant  ar- 
raigned on  a  felony  charge  is  entitled 
to  one  cla7  in  wbiQb  to  plead.  Schlum- 


bohm  V.  a.,  5  Okl.  Cr.  36,  113  P  235. 

[c]    In  Texas,  etc.     Graham  v.  S.,  72 

Tex.  Cr.  9,  160  SW  714. 

880-96     S.  V.  Wisdom,  99  Kan.  802, 

162  P  1174;   C.  V.  Wakelin,  230  Mass. 

567,  120  NE  209. 

880-99     S.    V.    Moss,    164    Mo.    App. 

379,  144  SW  1109. 

882-13     S.   V.  Holloway,   57  Or.   162, 

110  P  397. 

883-17    Bearden  v.   S.,   13   Ga.   App. 

264,  79  SE  79;  S.  v.  Holloway,  57  Or. 

162,  110  P  397. 

885-28     U.     S.    V.    Eockefeller,    226 

Fed.  328. 

885-30    Farley  v.  S.   (Ga.  App.),  97 

SE   870;   S.  v.  Eaponi  (Idaho),   182  P 

855;  Parker  v.  S.   (Ind.),  125  NE  772; 

Com.   V.   Wakelin,   230   Mass.   567,    120 

NE  209;  U.  S.  v.  Molo,  5  Phil.  Isl.  412; 

U.  S.  V.  Paquit,  5  Phil.  Isl.  635;  S.  v. 

Anderson    (Wash.),   186    P    266.      See 

Turner  v.  8.   (Miss.),  83  S  404. 

885-31     Oliveri   v.   S.,   13   Ala.   App. 

348,  69  S  359;  S.  v.  Knowlton,  115  Me. 

544,  99  A  631. 

886-32     S.  V.  Friedley,  73  W.  Va.  684, 

80  SE  1112. 

886-34     Griffith   v.   S.,   93    Ohio    St. 

294,  112  NE  1017. 

[a]  For  demurrers  to  pleas  In  abate- 
ment held  properly  sustained,  see  Men- 
denhall  v.  S.,  71  Fla.  552,  72  S  202. 
886-42  [a]  Where  such  demurrer  Is 
overruled  the  court  must  submit  to  the 
jury  the  issues  made  by  the  replication 
ibefore  trial  on  merits.  Eeynolds  v.  S., 
1  Ala.  App.  24,  55  S  1016. 

[b]  Demurrer  to  replication  to  plea  in 
abatement  reaches  back  to    the    plea. 
Young  V.  S.,  63  Fla.  65,  58  S  188. 
887-46    P.  V.  McCarthy,  176  111.  App. 
499. 

[a]  If  the  record  fails  to  show  plea  of 
not  guilty  was  interposed,  the  verdict 
is  a  nullity.  Sams  v.  8.,  133  Tenn.  188, 
180  SW  173. 

888-51  See  Pittcock  «.  S.,  73  Tex. 
Cr.  71,  163  SW  971. 
888-52  U.  S.  V.  Eintelen,  235  Fed. 
787;  U.  S.  V.  Ey.  Co.,  225  Fed.  301; 
White  V.  S.,,15  Ala.  App.  197,  72  S  771; 
Weyms  v.  8.,  13  Ala.  App.  297,  69  S 
310;  Stapleton  v.  S.,  19  Ga.  App.  36, 
90  SB  1029;  Nichols  v.  8.,  17  Ga.  App. 
593,  87  SE  817;  P.  v.  Lay,  193  Mich. 
476,  160  NW  467.  See  Hyde"  v.  V.  S., 
33  App.  Cas.  (DC)  451,  certiorari 
granted,  218  U.  S.  681,  31  Sup.  Ct. 
228,  54  L.  ed.  1207;  Krause  V,  S.,  88 
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Neb.  473,  129  NW  1020,  AnnCasl912B, 
736. 

[a]  "Pleas  Ha.  abatement  (1)  are  re- 
quired to  possess  tbe  bighest  degree  of 
certainty  in  their  averments,  and  of 
course  all  intendments  are  taken 
against  the  pleader."  Morey  v.  S.,.72 
Fla.  45, '72  S  490.  (2)  "If  the  ex- 
pression used  in  a  plea  in  abatement  is 
equivocal,  it  is  to  be  taken  against 
the  pleader."  U.  S.  i>.  Scott,  232 
Fed.  192. 

[b]  Such  a  plea  must  be  taken  before 
pleading  the  general  issue.  Dowdell  v. 
U.  S.,  221  U.  S.  325,  31  Sup.  Ct.  590, 
55  L.  ed.  753;  Hayes  v.  S.,  15  Ala.  App. 
104,  72  S  577. 

[e]  Objection  to  legality  of  grand 
jurors  may  be  interposed  by  plea  in 
abatement.  Green  v.  S.,  60  Fla.  22,  53 
S  610.  Comp.  Cabaniss  v.  S.,  8  Ga. 
App.  129,  68  SE  849.  See  also  1 
Standard  Peoc.  31. 

[d]  InsufS.ciency  of  evidence  before 
grand  jury  not  a  ground  for  abatement. 
Lesueur  v.  S.,  176  Ind.  448,  95  NE 
239.     See  also  1  Standard  Proc.  33. 

[e]  Time  for  plea. — Plea  in  abatement 
must  be  interposed  before  a  plea  in 
bar.  Moffatt  v.  U.  S.,  232  Fed.  522, 
146  CCA  480;  Green  v.  S.,  60  Fla.  22, 
53  S  610;  Gill  «.  8.,  134  Tenn.  591,  184 
SW  864,  the  plea  filed  after  a  con- 
tinuance, without  giving  a  sufScient 
reason  for  the  delay,  comes  too  late. 
"It  must  appear  from  the  averments 
of  the  plea  in  abatement  that  it  was 
filed  at  the  earliest  possible  moment." 
See  also  1  Standard  Proc.  57,  and  sup- 
plement thereto. 

889-53  Cunningham  v.  S.  (Ala. 
App.),  75  S  816;  Moss  v.  S.  (Ala. 
App.),  75  S  179;  Watson  v.  S.,  15  Ala. 
App.  39,  72  S  569;  Epley  v.  P.,  51 
Colo.  596,  119  P  1062;  U.  S.  v.  Claveria, 
29  P.  I.  527;  U.  S.  v.  Ledesma,  29  P.  I. 
431;  U.  S.  V.  Eubin,  28  P.  I.  631. 

[a]  Unautborlzed  discharge  of  jury. 
Where  the  jeopardy  relied  upon  is  the 
unauthorized  discharge  of  the  jury  the 
plea  should  set  up  the  order  of  dis- 
charge or  aver  that  no  order  was  en- 
tered upon  the  minutes.  Andrews  v. 
S.,  174  Ala.  11,  56  S  998,  AnnOas 
1914B,  760. 

[b]  Where  a  different  offense  is  shown 
the  plea  is  demurrable.  Huckabee  v. 
8.,  168  Ala.  27,  53  S  251. 

[c]  A  special  plea  is  necessary.  Bob- 
erson  v.   S.,   188   Ala.   43,   62    S    837; 


Graham  v.  S.,  ll  Ala.  App.  113,  65  S 
717;  P.  V.  Collis,  30  Cal.  App.  656,  159 
P  229;  S.  V.  Thomas,  6  Boyce  (Del.) 
195,  97  A  869;  Taylor  v.  S.,  17  Ga.  App. 
447,  87  SB  602.  See  Ter.  v.  Lobato, 
17  N.  M.  666,  134  P  222. 

[d]  A  copy  of  the  accu'Sation  on  which 
defendant  was  previously  tried,  must 
"be  set  out  in  the  plea.  Whitley  v.  S,, 
14  Ga.  App.  577,  A  SE  797. 

[e]  Proper  practice  wbere  plea  in  bar 
is  interposed  is  for  counsel  to  prepare 
written  statement  of  facts  relied  upon 
which  defendant  or  his  counsel  reads, 
whereupon  the  court  inquires  if  that 
is  his  plea  and  directs  clerk  to  enter 
statement  on  journal.  If  facts  are  con- 
troverted by  state  a  jury  is  empaneled 
to  determine  the  issue,  and  if  the  jury 
finds  for  him  he  is  discharged,  but  if 
against  him  a  trial  on  the  merits  is 
then  had.  S.  D.,Holloway,  57  Or.  162, 
110  P  397. 

889-55  C.  V.  Crowder.  177  Ky.  268, 
197  SW  643. 

[a]  Flea  must  set  forth  the  facts  to 
show  how  and  in  what  manner  accused 
had  been  in  jeopardy.  S.  v.  HoUoway, 
57  Or.  162,  110  P  397,  791. 
889-57  P.  V.  Brady,-  272  111.  401,  112 
NE  126. 

[a]  Conviction  or  acquittal  must  have 
been  on  the  merits  in  order  to  be  avail- 
able. P.  V.  Warden,  202  N.  Y.  138,  95 
NE  729,  aff.  139  App.  Div.  488,  124 
NYS  341. 

889-58  P.  V.  Striekler,  167  Cal.  627, 
140  P  270;  Lemon  v.  C,  171  Ky.  822, 
188  SW  858;  Hill  v.  S.,  79  Tex.  Cr. 
555,  186  SW  769. 

[a]  The  plea  must  allege  that  the  of- 
fense charged  in  the  indictment  is  iden- 
tical with  that  of  which  defendant  was 
convicted  or  acquitted.  S.  v.  Needham 
(Mo.  App.),  186  SW  585. 
889-59  See  P.  «.  McGrath,  202  N. 
Y.  445,  96  NE  92. 

[a]  Plea  of  autrefois  attaint  is  su- 
perseded by  plea  of  autrefois  convict. 
Jenkins  v.  S.,  14  Ga.  App.  276,  80  SE 
688. 

889-60  P.  V.  McGrath,  202  N.  Y.  445, 
96  NE  '92;  S.  v.  Keep,  85  Or.  265,  166 
P  936. 

[a]  Manner  of  pleading  prescribed  by 
code  should  be  adhered  to.  Shirley  v. 
C,  143  Ky.  183,  136  SW  227. 

[b]  The  date,  place  and  offense  must 
be  set  out,    P.  v.  Cuatt,  70  Misc.  453, 
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126  NYS  1114;  Creech  v.  S.,  70  Tex. 
Cr.  229,  158  SW  277. 

[c]  Under  statutes  enhancing  punish- 
ment where  accused  is  charged  and 
proved  to  be  an  habitual  orimmal  de- 
fendant may  not  plea  former  convic- 
tion as  an  immunity  from  such  severer 
penalty.  S.  v.  Collins,  266  Mo.  93,  180 
SW  866. 

890-67  Ex  parte  Cole  (Neb.),  174 
NW  509;  Ex  parte  Bostick,  81  Tex. 
Cr.  411,  196  SW  531. 
890-68  See  Green  v.  U.  S.,  40  App. 
Cas.  (DC)  426,  46  LEA  (NS)  1117. 
891-70  Mislik  v.  S.,  184  Ind.  72,  110 
NE  551. 

893-79  Ex  parte  Holdaway,  105  Ark. 
1,  150  SW  123;  Wolfe  v.  S.,  102  Ark. 
295,  144  SW  208.  See  Griffin  v.  S., 
12  Ga.  App.  615,  77  SE  1080. 
893-81  U.  S.  V.  Edpalina,  27  P.  I. 
43. 

893-82  GrifSji  v.  S.,  12  Ga.  App.  615, 
77  SE  1080.  See  Patton  v.  S.,  62  Tex. 
Cr.  28,  136  SW  42. 

894-84  Batchelor  v.  S.  (Ind.),  125 
NE  773.  See  Parker  v.  S.  (Ind.),  125 
-NE  772. 

[a]  The  court  will  be  presumed  to 
have  done  its  duty,  and  to  have  sat- 
isfied itself  that  the .  plea  was  made 
voluntarily  and  without  mistake,  be- 
fore ordering  such' plea  to  be  entered. 
S.  V.  Carta,  90  Conn.  79,  96  A  411. 
895-85  P.  V.  Earing,  146  App.  Div. 
903,  133  NYS  1136,  aff.  71  Misc.  615, 
130  NYS  1099. 

895-86  [a]  Includes  every  element 
of  the  crime  charged  in  indictment.  P. 
V.  Hartsig,  249  111.  348,  94  NE  525. 
895-91  Green  v.  U.  S.,  40  App.  Cas. 
(DC)  426,  46  LEA  (NS)  1117;  P.  v. 
Pox,  150  App.  Div.  114,  134  NYS  642, 
aff.  205  N.  Y.  490,  99  NE  147. 
896-92  Batchelor  v.  S.  (Ind.),  125 
NE  773. 

[a]  Ibe  death  penalty  may  be  imposed 
after  a  plea  of  guilty  and  a  motion  to 
fix  the  penalty  at  life  imprisonment.  S. 
V.  Comery,  78  N.  H.  6,  95  A  670. 
896-93  Erratum. — The  second  line 
of  the  text  should  be  omitted  and  re- 
placed by  the  following,  "But  to  de- 
termine whether  to  impose  life  impris- 
onment or  death  the  court  may  exam- 
ine witnesses." 

897-96  Ex  parte  Dickson,  36  Nev. 
94,  133  P  393. 

[a]  A  plea  of  guilty  to  an  Information 
wUch  charged  no  offense  is  not  a  plea 


of  guilty  to  any  crime  whatever.     P. 

V.  Bell,  148  NYS  753. 

[b]    Jurisdictional    defects    axe    not 

waived  by  such  plea.     P.  v.  Earing   71 

Misc.  615,  130  NYS  1099. 

897-97     P.  V.  Fuehs,  71  Misc.  69,  25 

N.  Y.  Cr.  507,  129  NYS  1012. 

898-99     [a]    In  Arkansas  an  appeal 

to  the  circuit  court   after    a    plea   of 

guilty  in  the  justice  court,  should  be 

dismissed.     Stokes  v.  S.,  122  Ark.  56, 

18^  SW  521. 

898-1     Younge  v.  V.  8.,  242  Ted.  788. 

899-2     S.  V.  Wilmont,  95  Wash.  326, 

163  P  742. 

899-4  Moragne  v.  8.  (Ala.  App.),  74 
S  862. 

900-5  U.  S.  V.  BUlingsley,  242  Fed. 
330;  P.  V.  Brown  (Oal.  App.),  175  P 
85;  S.  V.  Carta,  90  Conn.  79,  96  A  411; 
Bearden  v.  8.,  13  Ga.  App.  264,  79  SE 
79;  Woodward  v.  S.,  13  Ga.  App.  130, 
78  SE  1009;  S.  V.  Eaponi  (Idaho),  182 
P  855;  Parker  v.  S.  (Ind.),  125  NE 
772;  Jenkins  v.  S.,  6  Okl.  Cr.  516,  120 
P  298;  McDaniel  v.  S.,  6  Okl.  Cr.  710, 
120  P  299;  U.  S.  V.  Grant,  18  Phil.  lal. 
122;  U.  S.  V.  Molo,  5  Phil.  Isl.  412; 
U.  S.  V.  Paquit,  5  Phil.  Isl.  635;  S.  v. 
Superior  Court  (Wash.),  174  P  473. 
[aj  "It  is  improper  to  allow  a  plea 
of  not  guilty  to  be  withdrawn  after  the 
jury  has  been  sworn  and  a  witness  has 
been  partially  examined."  S.  v.  Nones, 
88  N.  J.  L.  460,  97  A  66. 
I  b]  In  a  murder  case  the  court  may 
■dismiss  charge  and  allow  defendant  to 
plead  guilty  to  manslaughter.  S.  v. 
McDonald,  10  Okl.  Cr.  413,  137  P  362. 
900-6  Farley  v.  S.  (Ga.  App.),  97  SE 
870. 

901-7  Andrews  *.  U.  S.,  224  Fed. 
418,  139  CCA  646;  Duncan  v.  S.,  125 
Ark.  4,  187  SW  906;  V.  S.  V.  Grant, 
18  P.  I.  122. 

[a]  Under  Georgia  statute,  defendant 
has  the  ri^.ht  to  withdraw  his  plea  of 
guilty.  Nobles  v.  S.,  17  Ga.  App.  382, 
36  SE  1073. 

iH  1-9  P.  V.  Bostic,  167  Cal.  754,  141 
P  380;  Dobosky  v.  S.,  183  Ind.  488,  109 
NE  742;  S.  V.  George,  134  La.  861,  64 
S  800. 

[a]  Not  guUty  because  of  insanity. 
Knott  V.  S.  (Ala.),  80  S  442. 
902-10  S.  V.  Maresca,  85  Conn.  509, 
83  A  635;  Farley  v.  8.  (Ga.  App.),  97 
SE  870;  P.  V.  Walker,  250  111.  427,  95 
NE  475. 
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H03-13  i  S.  V.  Superior  Court  (Wash.), 
174  P  473. 

903-14  S.  V.  Maresea,  85  Conu.  509, 
83  A  635;  Qriffiu  V.  8.,  12  Ga.  App.  615, 
77  SB  1080. 

903-15     P.   V.   Bellon    (Cal.),   182   P 
420;  Ter.  v.  Snyder,  23  Haw.  636;  S.  v. 
Eaponi  (Idaho),  182  P  855. 
904-16    Contra,  8.  v.  Carta,  90  Conn. 
79,  96  A  411. 

905-20  S.  V.  Hopkins,  4  Boyoe  (Del.) 
306,  88  A  473. 

905-21  C.  V.  Ferguson,  44  Pa.  Super. 
626. 

905-22  Tucker  v.  U.  8.,  196  Fed.  260, 
116  CCA  62,  41  LEA  (N8)  70;  C.  v. 
Ferguson,  44  Pa.  Super.  626. 
905-24  [a]  Flea  of  nolo  contendere 
is  limited  to  misdemeanor  eases  punish- 
able by  fine  alone.  Tucker  v.  U.  8.,  196 
Fed.  260,  116  CCA  62,  41  LEA  (NS)  70. 
905-25  C.  V.  Ferguson,  44  Pa.  Su- 
per. 626. 

905-27     [a]    Allowable   in   Colorado 
under  Eev.  St.,  1908,  §1982.     Young  v. 
P.,  53  Colo.  251,  125  P  117. 
905-28     U.  8.  V.  Lair,   195  Fed.  47, 
115  CCA  49. 

906-35  Knott  v.  8.  (Ala.),  80  8  442. 
907-36  Hallinger  v.  Davis,  146  U.  S. 
314,  13  Sup.  Ct.  105,  36  L.  ed.  986;  V. 
8.  V.  Lair,  195  Fed.  47,  115  CCA  49; 
West  V.  Gammon,  98  Fed.  426,  39  CCA 
271. 

907-37  8.  V.  Alderman,  81  N.  J.  L. 
549,  79  A  283. 

908-53  P.  v:  MeCartLy,  176  111.  App. 
499;  8.  V.  Drown,  85  Vt.  233,  81  A  641. 
[a]  Absence  of  defendant,  not  charged 
with  felony.  Lebanon  &  Big  Spring 
Tpk.  Co.  V.  8.  (Tenn.),  214  SW  819. 
911-60  Eoberson  v.  S.,  183  Ala.  43, 
62  S  837;  P.  v.  CoUis,  30  Cal.  App.  656, 
159  P  229;  Broughton  v.  S.,  9  Ga.  App. 
820,  72  83  276. 

[a]  Flea  of  immunity  cannot  be  pre- 
sented under  plea  of  not  guilty.  Serib- 
ner  v.  8.,  9  Okl.  Cr.  465,  132  P  933, 
AnnCasl915B,  381. 

912-70  Smith  v.  United  States,  208 
Fed.  131.  125  CCA  353;  Prettyman  v. 
U.  S.,  180  Fed.  30,  103  CCA  384;  Kim- 
ball V.  Ter.,  13  Ariz.  310,  115  P  70; 
8.  V.  Buonomo,  87  Conn.  285,  87  A  977; 
Jones  V.  S.,  12  Ga.  App.  133,  76  SB 
1070;  Huddleston  v.  C,  171  Ky.  187, 
188  SW  332;  International  H.  Co.  v.  C, 
147  Ky.  557,  144  SW  1070. 
[a]  That  defendant  is  a  corporation 
may  be  shown  under  sueh  plea.    Madi- 


sonville,  etc.  E.  Co.  v.  C,  140  Ky.  255, 
130  SW  1084. 

[b]  Prior  Conviction.  In  California  a 
plea>  etc.    P.  v.  Collis,  30  Cal.  App.  656, 

159  P  229. 

913-74  U.  8.  V.  Lewis,  192  Fed.  633; 
S.  V.  Wells,  39  Nev.  432,  159  P  520;  S. 
V.  Pace,  159  N.  C.  462,  74  SB  1018, 
■Contra,  Morgan  v.  S.,  8  Ala.  App.  172, 
63  S  21.  See  also  1  Standakd  Pboc.  60, 
913-75  P.  V.  Kaiser,  150  App.  Div. 
541,  135  NifS  274,  afE.  206  N.  Y.  46, 
99  NB  195. 
913-77     Eagland  v.  8.,  187  Ala.  5,  65 

8  776;  Goemann  v.  S.,  94  Neb.  582,  143 
NW  800. 

913-78  Phillips  v.  V.  S.,  201  Fed. 
259,  120  CCA  149. 

914-79  Waller  v.  U.  S.,  179  Fed. 
810,  103  CCA  302,  31  LEA  (NS)  113; 
P.  V.  Munday,  280  111.  32,  117  NE  286; 
P.  V.  Jones,  263  111.  564,  105  NE  744; 
P.  V.  Turner,  260  111.  84,  102  NE  1036, 
AnnCasl914D,  144;  P.  V.  Strauch,  247 
111.  220,  93  NE  126;  Weatherholt  v.  S., 

9  Okl.  Cr.  161,  131  P  185. 

[a]  The  effect  of  wlthdranring  a  plea 
of  not  guilty  is  to  put  defendant  in 
same  position  as  if  no  plea  had  been 
entered.  Gibbons  v.  Ter.,  5  Okl.  Cr. 
212,  115  P  129. 

[b]  Where  there  Is  a  reservation  of 
the  right  to  withdraw  a  plea  of  not 
guilty  and  file  a  motion  to  quash,  the 
subsequent  filing  of  the  plea  does  not 
ipso  facto  withdraw  the  plea,  especially 
when  accused  went  to  trial  on  merits 
without  objections  on  same  day.  S.  v. 
Seals,  135  La.  602,  65  8  756. 
916-87  [a]  In  misdemeanor  cases 
the  record  must  show  that  issue  was 
made  by  plea  of  not  guilty.  P.  v.  Mc- 
Carthy, 176  111.  App.,  499. 
917-95  U;  S.  V.  Molo,  5  Phil.  Isl. 
412. 

918-4  Parker  v.  S.,  2  Ala.  A'pp.  127, 
56  S  872;   James  v.  8.,  110  Ark.  170, 

160  SW  1090;  8.  v.  Unsworth,  85  N.  J. 
L.  237,  88  A  1097,  a£E.  84  N.  J.  L.  22, 
86  A  64. 

918-5  U.  8.  V.  Hopkins  &  Co.,  228 
Fed.  173. 

918-6  Wentzel  v.  P.,  55  Colo.  33,  133 
P  415, 

[a]  A  plea  of  the  statute  of  limita- 
tions will  not  put  in  issue  a  charge  of 
a  continuing  conspiracy,  such  allega- 
tions must  be  denied  under  the  general 
issue.  U.  8.  V.  Barber,  219  U.  S.  72,  31 
Sup.  Ct.  209,  ^5  L.  ed.  99;  U.  8.  v.  Kis- 
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Bel,  218  U.  S.  601,  31  Sup.  Ct.  124,  54 

L.  ed.  1168,  rev.  173  Fed.  823. 

919-16    Fritz  r.  S.,  178  Ind.  463,  99 

inE  727. 

919-17    Leonard  v.  S.,  17  Ariz.  293, 

151  P  947;  Alford  v.  S.,  137  Ga.  458, 

73  SE  375. 

919-18     Alford  v.  S.,  137  Ga.  458,  73 

SE  375. 

919-19     Alford  v.  S.,  137  Ga.  458,  73 

bjJ  375. 

919-20     Goodman  v.  S.,  15  Ala.  App. 

161,  72  S  687. 


ABBEST  IK  CIVIL  CASES 
926-6  P.  V.  "Walker,  286  111.  541,  122 
NE  92;  Soule  v.  Ottawa  Cire.  Judge, 
375  Mich.  127,  140  NW  990. 
926-7  [aj  An  officer  has  no  ilgbt 
to  place  In  jail  one  arrested  for  the  pur- 
pose of  bringing  him  before  the  court 
in  a  supplemental  proceeding.  Hag- 
lund  V.  State  Bank,  100  Kan.  279,  164 
P  167. 

927-10  Ex  parte  La  Due,  161  Cal. 
632    120  P  13. 

927-11  3.  V.  Keller,  74  W.  Va.  217, 
81  SE  972. 

928-12  Ex  parte  Boyd,  36  Nev.  162, 
134  P. 455,  AnnCasl915A,  1277. 
932-46  [a]  The  affidavit  may  he 
taken  before  the  wife  of  plaintiff's  at- 
torney, though  the  statute  probihita  at- 
torneys from  acting  as  notaries  in 
causes  in  which  they  are  profession- 
ally engaged.  Timm  v.  Circuit  Judge, 
192  Mich.  508,  158  NW  1028. 
934-64  Eeiss  v.  Levy,  165  App.  Div. 
1.  150  NTS  440. 

936-71  Lewis  v.  Lewis,  77  Misc.  412, 
136  NYS  686,  3  Civ.  Proc.  (NS)  1. 
938-76  Ex  parte  Caples,  26  Cal. 
App.  786,  148  P  795;  Manhattan  Com. 
Co.  V.  Leuchtenberg  Co.,  77  Misc.  565, 
138  NYS  168. 

938-82  Parsons  v.  Hancock,.  38  Ont. 
L.  E.  590. 

939-89  Pratt  v.  Circ.  Judge,  177 
Mieh.  558,  143  NW  890. 
939-90  [a]  That  affiant  has  per- 
sonal knowledge  of  the  facts  stated 
must  be  shown.  Martin  v.  Circuit 
Judge,  173  Mich.  22,  138  NW  273.  See 
Soule  V.  Circ.  Judge,  175  Mieh.  127, 
140  NW  990. 

[b]  Though  part  of  statement  Is  man- 
ifestly not  within  affiant's  knowledge, 
this  may  be  treated  as  surplusage  if 
there  remain  sufficient  to  make  a  prima 


facie  case.    Timm  v.  Circuit  Judge,  192 
Mich.  508,  158  NW  1028. 
941-98     Manhattan      Com.      Co.      v. 
Leuchtenberg    Co.,    77    Misc.   565,    138 
NYS  168.. 

944-20  Juskovitz  v.  Eafsky,  130 
NYS  839. 

944-24  Parsons  v.  Hancock,  38  Ont. 
L.  E.  (Can.)   590. 

946-31  Timm  v.  Circuit  Judge,  192 
Mich.  508,  158  NW  1028. 
947-36  Vandeweghe  v.  Schwartz,  187 
App.  Div.  219,  175  NYS  342. 
947-40  [aJ  Particulars  set  out. 
An  affidavit  is  suficient  which  enum- 
erates the  details  on  the  face  of  the 
note.  Schavol  v.  Silverman,  47  Que.  S. 
C.  204. 

955-3  Ex  parte  Caples,  26  Cal.  App. 
786,  148  P  795. 

956-8  Brown  v.  Ball,  29  N.  D.  223, 
150  NW  890. 

958-24  Britton  v.  Lane,  163  NYS 
307. 

962-61     Vandeweghe  v.  Schwartz,  187 
App.  Div.  219,  175  NYS  342. 
964-76    Eeinboth  v.  Ederheimer,  134 
NYS  16. 

964-79  S.  V.  Keller,  74  W.  Va.  217, 
81  SE  972. 

965-89  Davidson  v.  Eheim,  134  NYS 
1091. 

965-93  [a]  Justice  of  the  peace 
may  issue  writ  in  the  manner  and  un- 
der conditions  prescribed  in  §§861-865, 
Code  Civ.  Proc.  Ex  parte  La  Due,  161 
Cal.  632,  120  P  13. 

968-19  Juskovitz  v.  Eafsky,  130 
NYS  839. 

970-29  'Ex  parte  Level,  81  Or.  298, 
159  P  558. 

970-34     Casavant   &   Cloutier   Co.   v. 
Smith,  115  Me.  168,  98  A  577. 
971-36    Baillie  v.  Miller,  17  Que.  P. 
E.  130. 

[a]  In  an  action  for  slander  where  it 
was  alleged  that  defendant  in  the  pres- 
ence of  many  said,  "You  thief,  what 
do  you  want  here?  ...  I  can  prove 
you  are  a  thief,"  there  is  a  sufficient 
cause  of  action,  and  it  is  erroneous  to 
set  aside  an  order  of  arrest.  Juskovitz 
V.  Eafsky,  130  NYS  839. 
972-54  See  Harper  v.  Jeffers,  139  Ga. 
756,  78  SE  172. 

■973-62  [a]  Hardship  Imposed. 
Where  plaintiff  is  entitled  to  order  of 
arrest,  no  hardship  incidental  to  the 
execution  of  the  order  can  be  regarded 
as  any  ground  for  discharging  the  de- 
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fendant,    Pustet    v.    Twardowski,    92 

Mise.  232,  155  NYS  536. 

974-65     Ex  parte  Boyd,  36  Nev.  162, 

134  P  455,'AnnCasl915A,  1277;  Miner 

V.  Margolis,  97  Mise.  469,  163  NYS  195. 

9T4-67     Comp.  Eadtke  v.  P.,  171  111. 

App.  462. 

9T4-70    Ex  parte  Boyd,  36  Nev.  162, 

134  P  455,  AnnCasl915A,  1277. 

975-77     Cook  v.  Surety  Co.,  169  App. 

Div.  656,  155  NYS  493. 


ABBEST  OF  JXTDGMENT 

982-1  Pillsbury  Flour  Mills  Co.  v. 
Walsh,  60  Ind.  App.  76,  110  NE  96 
(quoting  2  Standard  Peoc.  pp.  982- 
989);  S.  V.  Heft,  155  la.  21,  134  NW 
950  (quoting  statute);  S.  v.  Muir,  92 
Kan.  165,  139  P  1168  (quoting  statute); 
Hamilton  v.  S.,  65  Tex.  Cr.  508,  145  SW 
348. 

982-2  S.  V.  Stickney,  108  Me.  136,  79 
A  370. 

983-9  S.  V.  Mead,  27  S.  D.  381,  131 
NW  305;  S.  v.  Mewhinney,  44  Utah 
231,  139  P  862. 

983-10  P.  V.  Tomsky,  20  Cal.  App. 
672,  130  P  184. 

984-13  Tones  v.  S.,  100  Ark.  195,  139 
SW  1126;  Pillsbury  P.  M.  Co.  v.  Walsh, 
60  Ind.  App.  76,  110  NE  96;  McManus 
V.  Thing,  208  Mass.  55,  94  NE  293. 
984-15  [a]  Statutory  grounds  ex- 
clusive.—Jones  V.  S.,  100  Ark.  195,  139 
SW   1126. 

[b]  In  Arkansas,  motion  in  arrest  is 
not  recognized  in  civil  cases.  Collier 
V.  Newport,  etc.  Co.,  100  Ark.  47,  139 
SW  635,  AnnCasl913D,  458;  Eyan  v. 
Fielder,  99  Ark.  374,  138  SW  973. 
984-16  U.  S.  1).  Maxey,  200Fed.  997; 
Hershey  Chocolate  Co.  v.  Yates,  196 
Ala.  657,  72  S  260;  Parsons  v.  S.,  1Y9 
Ala.  23,  60  S  864;  Mangrall  v.  S.,  1 
Ala.  App.  189,  55  S  446;  Collier  v.  New- 
port, etc.  Co.,  lot)  ■a.rk.  47.  139  SW  635, 
AnnCasl913D,  458;  Eyan  v.  Fielder,  99 
Ark.  374,  138  SW  973;  Caldwell  v. 
Bank  (Fla.),  75  S  848;  Groover  v.  Ham- 
mond (Fla.),  75  S  857;  Clifton  v.  S. 
(Fla.),  79  S  707;  Apperson  v.  Fertilizer 
Co.  (Qa.),  96  SE  260;  Maddox  Coffee 
Co.  V.  McHan  (Ga.  App.),  95  SE  736; 
Darsey  v.  S.,  17  Ga.  App.  280,  86  SE 
781;  Ter.  v.  Anderson,  23  Haw.  347; 
Eomani  v.  Coal  Co.,  271  111.  360,  111  NE 
88;  Kendall  v.  Grocer  Co.,  173  111.  App. 
504;  Conant  f.  Bank,  186  Ind.  569,  117 
NE  607;  O'Toole  v.  Tudor,  175  Ind.  227, 
93  NE  276;  S.  v.  Hart,  133  La.  5,  62 


S  161;  S.  V.  Tuflanio,  132  La.  843,  61 
S  844;  S.  V.  McCroeklm,  130  La.  106,  57 
S  645;  S.  V.  Houlehan,  109  Me.  281,  83 
A  1106;  Wilson  v.  Kelflo,  115  Md.  162, 
80  A  895;  Bar  Assn.  of  Boston  v.  Casey, 
227  Mass.  46,  116  N'E  541;  McManua  v. 
Thing,  208  Mass.  53,  94  NE  293;  S.  v. 
Caterni,  54  Mont.  ^6,  171  P  284;  S.  v. 
Lehigh  V.  E.  Co.  (N.  J.  L.),  106  A  23; 
S.  V.  Brady  (N.  C),  99  SE  7;  S.  v. 
Jenkins,  164  N.  C.  627,  80  SE  231;  C. 
V.  Weaver,  61  Pa.  Super.  571;  Boville 
V.  Paper  Mills,  86  Vt.  305,  85  A  623, 
629;  Dempsey  v.  Poore,  75  W.  Va.  107, 
83  SE  300.  See  McFerran  v.  Swaynie, 
50  Ind.  App.  50,  98  NE  135. 
[a]  Must  be  founded  on  a  defect  In 
the  information. — S.  v.  Van,  44  Mont. 
374,  120  P  479;  S.  V.  Tully,  31  Mont. 
365,  78  P  760. 

986-17    (TToole  v.  Tudor,  175  Ind. 
227,  93  NE  276. 

986-18     Pillsbury  Flour  Mills  Co.  v. 
Walsh,  60  Ind.  App.  76,  110  NE  96. 
987-21     Gilbert   v.   S.,    17   Ga.   App. 

143,  86  SE  415. 

987-22     S.  V.  Young,  153  la.  4,  132 

NW  813,  AnnCasl913E,  70. 

988-24    U.    S.    *.    Maxey,  200  Fed. 

997;   S.  V.  Young,  153  la.  4,  132  NW 

813,  AnnCasl913E,  70. 

988-25    Pittsburgh,  etc.  E.  Co.  v.  S., 

178  Ind.  498,  99  NE  801;  Pillsbury  F. 

M.  Co.  V.  Walsh,  60  Ind.  App.  76,  110 

NE  96;  S.  v.  Young,  153  la.  4,  132  NW 

813,  AnnCasl913E,   70. 

988-28     S.  V.  Hamrick,    74    W.    Va. 

145,  81  SE  703. 

989-31     Pillsbury  F.  M.  Ce.  v.  Walsh, 

60  Ind.  App.  76,  110  NE  96. 

989-32     P.  V.  Zlotincke,  152  HI.  App. 

363,  quot.  Blackstone. 

989-33    P.  V.  Zlotincke,  152  111.  App. 

363. 

989-35     [a]     In     Massachusetts.— C. 

V.  Drohan,   210   Mass.   446,   97  NE  89. 

But  this  statute  is  not  applicable  if  the 

verdict  was  defective  in  substance  or 

repugnant   to  the  material  issues  sub- 
mitted,   McManus  v.  Thing,  208  Mass. 

55,  94  NE  293. 

990-37     Brackin  v.  Iris.  Co.  (Ga.),  100 

SE  100. 

990-42     [a]     Under    the    Massachu- 
setts statute.— C.  V.  Cornell,  213  Mass. 

135,  99  NE  975. 

991-43     P.   r.  Perrin,  170  App.  Div. 

375,  155  NYS  Sm-,  S.  v.  Turner,  170  N. 

C.  701,  86  SE  1019. 
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991-44    C.  V.  Drohan,  210  Mass.  445, 

97   NE   89;    P.   v.    Gracefifo,    143   App. 

Div.  728,  128  NYS  646;  P.  v.  Gardner, 

78  Misc.  514,  139  NYS  1013;   Gibbons 

V.  Ter.,  5  Okl.  Cr.  212,  115  P  129. 

992-45    Lay   v.   S.,   180   Ind.   1,   102 

NE  274. 

992-46    P.  V.  Freschi,  173  App.  Div. 

189,  159  NYS  23. 

992-52     But  see   Pittsburgh,   etc.   B. 

Co.  V.  S.,  178  Ind.  498,  99  NE  801. 

993-54    Bass   v.   S.    (Ind.),   120    NE 

657. 

993-58    P.  V.  Ezell,  155  111.  App.  298; 

S.  V.  David  (La.),  83  S  318;  S.  v.  Moss, 

164  Mo.  App.  379,  144  SW  1109. 

993-59    P.  V.  Ezell,  155  111.  App.  298; 

S.  V.  Moss,  164  Mo.  App.  379,  144  SW 

1109. 

994-60    S.  V.   Heft,   155  la.   21,  134 

NW  950. 

994-61     S.  V.  Muir,  92  Kan.  165,  139 

P  1158;  Adams  v.  Cook,  91  Vt.  281,  100 

A  42. 

[a]  Failure  to  rule  on  demurrer  which 
would  not  have  been  sustained  is  a 
technical  defect  not  ground  for  sustain- 
ing a  motion  in  arrest.  S.  v.  Heft,  155 
la.  21,  134  NW  950. 

[b]  Constitutionality  of  statute  creat- 
ing court  cannot  be  raised  for  first  time 
on  motion  in  arrest.  Howell  v.  Sher- 
wood. 242  Mo.  513,  147  SW  810. 

[c]  Filing  away  indictment  to  be 
brought  forward  on  defendant's  ar- 
rest not  a  matter  for  arrest.  Allen  v. 
S.,  62  Tex.  Cr.  537,  138  SW  593. 
995-63  Bobbins  v.  S.,  12  Okl.  Cr. 
294   155  P  491. 

995-67  Walton  v.  Pryor,  276  111. 
563,  115  NE  2. 

996-74  Baritfeau  v.  8.,  71  Pla.  698, 
72  S  179;  Woodsman  v.  S.,  179  Ind. 
697,  102  NE  130;  Hamilton  v.  8.,  65 
lex.  Cr.  508,  145  SW  348. 
t»!»e-75  Colwell  V.  S.,  17  Ga.  App. 
750,  88  SE  410;  Smith  v.  S.,  17  Ga. 
App.  612,  87  SE  846;  Jenkins  v.  S. 
(Ind.),  124  NE  748;  Pittsburgh,  C.  C. 
&  St.  L.  By.  Co.  V.  Boys  (Ind.  App.), 
123  NE  482. 

[aj    Substantial    rights    must    be    af- 
fected.   Smith  V.  S.  (Ela.),  78  S  530. 
997-84     Clifton    v.    S.    (Fla.),    79    S 
707; -S.   V.   Mewhinney,   44    Utah    231, 
139  P  862. 

[aj  Insanity  of  defendant  at  trial  not 
a  ground  for  arrest,  but  the  mdtion  will 
be  treated  as  a  suggestion  of  the  pres- 
ent insanity  and  a  motion  to  suspend 


sentence  during   the  period  of  his  in- 
sanity.   Duncan  v.  S.,  110  Ark.  523,  162 
SW  573.     See  the  title   "Insane  Per- 
sons." 
997-85     S.  V.  Hogg,  126  La.  1053,  53 

5  225,  29  LEA   (NS)   830. 

998-92  Warren  v.  Badger,  L.  &  Z. 
Co.,  255  Mo.  138,  164  SW  206,  decision 
on  demurrer. 

999-18  S.  V.  Mewhinney,  44  Utah 
231,  139  P  862. 

1000-19  Bank  v.  Smith,  11  Wheat. 
(U.  S.)  171,  6  L.  ed.  443;  Warner  v. 
Baker,  36  App.  Cas.  (DC)  493;  Wor- 
thy V.  Farmers'  L.  Confederation,  139 
Ga.  81,  76  SE  856;  Kelleher  v.  B.  Co., 
256  111.  454,  100  NE  145;  Czerniak 
V.  Chicago,  161  111.  App.  360  (declara- 
tion suflScient  in  absence  of  demurrer); 
Cole  V.  East  St.  Louis,  158  111.  App. 
494;  Town  of  Cicero  v.  B.  Co.,  52  Ind. 
App.  298,  97  NE  389;  Beheret  v.  Myers, 
240  Mo.   58,   144  SW  824;   Grover  Irr. 

6  L.  Co.  V.  Lovella,  etc.  Co.,  21  Wyo. 
204,  131  P  43. 

[a]  Defectire  answer  cannot  be  at- 
tacked by  arrest  of  judgment,  if  there 
be  one  good  paragraph.  McGufSn  v. 
Lenfesty,  57  Ind.  App.  518,  107  NE 
475. 

1001-23  Fostoria  Oil  Co.  v.  Gardner 
(Tnd.  App.),  124  NE  467. 
1004-27  Vulcan  Iron  Wks.  Co.  v. 
Min.  Co.,  64  Ind.  App.  28,  99  NE  429, 
100  NE  307,  failure  to  set  out  copy 
of  contract. 

1004-31  Daniels  v.  Bruce  (Ind. 
App.),  93  NE  675.  But  see  Southern 
E.  Co.  17.  Morrison,  8  Ga.  App.  647,  70 
SE  91,  under  statute  making  such  de- 
fect an  amendable  defect. 
1005-32  Ploren  v.  U.  S.,  186  Fed. 
961,  108  CCA  577;  Burney  v.  S.,  5  Ala. 
App.  316,  59  S  306  (complaint  suffi- 
cient); Dildy  V.  S.,  103  Ark.  431,  147 
SW  91;  Jones  v.  S.,  100  Ark.  195,  139 
SW  1126;  P.  V.  Tomsky,  20  Cal.  App. 
672,  130  P  184;  Vicente  v.  8.,  66  Fla. 
197,  63  S  423;  Sumpter  v.  S.,  62  Fla. 
98,  57  S  202  (quot.  2  Standard  Proc. 
1005);  Bass  V.  8.  (Ind.),  120  NE  657; 
Lay  V.  S.,  180  Ind.  1,  102  NE  274; 
Woodsman  v.  S.,  179  Ind.  697,  102  NE 
130;  P.  V.  Gardner,  78  Misc.  514,  139 
NYS  1013;  S.  v.  Atwood,  166  N.  C.  438, 
81  SE  318;  Walker  v.  8.,  68  Tex.  Cr. 
315,  151  SW  318  (information  for  giv- 
ing liquo'r  on  election  day  not  defect- 
ive) ;  HamUton  v.  8.,  65  Tex.  Cr.  508, 
145   SW  348;   S.  v.  George,  79  Wash. 
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262,  140  P  337;  S.  v.  MoBride,  72  Wash. 
390,  130  P  486.  But  see  P.  v.  Young, 
182  111.  App.  3. 

1005-33  P.  V.  Goldberg,  287  111.  238, 
122  NB  530. 

1006-34  S.  V.  Shaddroui,  89  Vt. 
520,  96  A  8.   '  ' 

1006-35  Davis  v.  S.,  131  Ark.  542, 
199  SW  902;  Sumpter  v.  S.,  62  Fla.  98, 
57  S  202,  quot.  2  Standard  Proc.  1006. 
[aj  Defective  endorsement.  —  S.  v. 
Heft,  155  la.  21,  134  NW  950. 
[b]  Omission  of  allegation  of  time, 
where  time  is  not  of  the  essence,  not 
ground  for  motioA.  S.  v.  Francis,  157 
N.  C.  612,  72  SE  1041. 
1006-36  Jones  v.  S.  (Fla.),  78  S 
529;  Sumpter  v.  8.,  62  Fla.  98,  57  S 
202  (quot.  2  Standard  Pboc.  1006); 
Edwards  v.  S.,  62  Fla.  40,  56  S  401; 
Williams  v.  S.,  13  Ga.  App.  83,  78  SE 
854  (where  body  of  indictment  en- 
dorsed a  trial  bill  for  manslaughter 
charged  murder);  Winship  v.  P.,  51  111. 
296;  P.  V.  Zlotincke,  152  111.  App.  363. 
1006-37  Dufour  v.  V.  S.,  37  App. 
Cas.  (DC)  497;  Jones  v.  S.  (Fla.),  78 
S  529;  Sumpter  v.  S.,  62  Fla.  98,  57 
S  202;  Gazaway  v.  S.,  9  Ga.  App.  194, 
70  SE  978;  Figueroa  v.  S.,,  71  Tex.  Or. 
371,  159  SW  1188;  Dobson  v.  S.,  65  Tex. 
Cr.  637,  146  SW  546. 
1006-38  Lambert  v.  S.,  11  Ga.  App. 
149,  74  SE  858  (failure  to  fill  blank 
in  indictment  for  name  of  county  for 
which  grand  jurors  were  sworn  where 
such  name  was  stated  in  the  caption); 
Jones  V.  S.  (Fla.),  78,  S  529. 
1006-39  Jones  v.  S.  (Fla.),  78  S 
529;  Sumpter  v.  S.,  6*2  Fla.  98,  57  S 
202. 

1006-40  Jones  v.  S.  (Fla.),  78  S 
529;  Adams  v.  S.,  72  Fla.  32,  72  S  473; 
Barineau  v.  S.,  71  Fla.  598,  72  S  179; 
Sumpter  v.  S.,  62  Fla.  98,  57  S  202. 
1007-47  Piel  v.  P.,  52  Colo.  1,  119 
P  687;  Gazaway  v.  S.,  9  Ga.  App.  194, 
70  SE  978;  Siegel  v.  C,  176  Ky.  772, 
197  SW  467;  S,  V.  Caterni,  54  Mont. 
456,  171  P  284;  S.  v.  Lehigh  V.  E. 
Co.  (N.  J.  L.),  106  A  23. 
[a]  Caption  no  part  of  indictment. 
Hess  v.  Schaffner  (Tex.  Civ.),  139  SW 
1024,  omission  of  name  of  county. 
1008-53  Loudermilk  v.  S.,  110  Ark. 
549,  162  SW  569;  People  v.  Eivas,  16 
P.  B.  581,  §305  of  the  Code  of  Cr.  Proc. 
is  to  be  read  in  connection  with  §161. 
[a]  Sole  ground  in  Arkansas.  Farrell 
V.  S.,  Ill  Ark.  180,  163  SW  768;  Mar- 


shall V.  S.,  101  Ark.  155,  141  SW  755. 
1008-57  Barineau  v.  S.,  71  Fla.  598, 
72  S  179. 

1009-58  S.  V.  Francis,  157  N.  0.  612, 
72  SE  1041. 

1009-59  See  C.  v.  Drohan,  210  Mass. 
445,  97  NE  89. 

1009-60  Eiordan  v.  E.  Co.,  178  111. 
App.  323;  Pillsbury  F.  M.  Co.  v.  Walsh, 
60  Ind.  App.  76,  110  NE  96;  Bousher 
V.  Andrews,  48  Ind.  App.  664,  96  NE 
483;  Owen  v.  Harriott,  47  Ind.  App. 
359,  94  NE  591;  White's  Adrar.  v.  E. 
Co.,  87  Vt.  330,  89  A  623. 
1011-67  But  see  Walker  v.  S.,  61 
Fla.  78,  54  S  387;  Ardison  v.  E.  Co., 
155  111.  App.  274. 

1012-69  P.  V.  Striekler,  167  Gal.  627, 
140  P  270.  But  see  P.  v.  Goldfarb,  152 
App.  Div.  870,  138  NTS  62. 
1013-71  P.  V.  Tomsky,  20  Cal.  App. 
672,  130  P  184;  Kupfrain  Park  Co.  v. 
Euncie,  49  lud.  App.  32,  96  NE  626; 
Noel  Const.  Co.  v.  Const.  Co.,  120  Md. 
237,  87  A  1049,  AnnCasl915A,  1032. 
[a J  Bule  applies  to  both  civil  and 
criminal  cases. — TJ.  S.  c.  Maxey,  200 
Fed.  997. 

1013-72  Loudermilk  v.  S.,  110  Ark. 
549,  162  SW  569;  Woodsmall  v.  S., 
179  Ind.  697,  102  NE  130;  Fiscle  v. 
Kissinger,  53  Pa.  Super.  453,  on  motion 
in  arrest,  the  court  will  afford  every  aid 
in  its  power  consistent  with  law  to  sus- 
tain the  verdict. 

1013-73  Hershey  Chocolate  Co.  «. 
Yates,  196  Ala.  657,  72  S  260;  Hedekin 
Land  &  Imp.  Co.  v.  Campbell,  184  Ind. 
643,  112  NE  97. 

[a]  "There  is  a  well  defined  distinc- 
tion between  an  attack  on  a  complaint 
by  demurrer,  and  an  attack  by  a  mo- 
tion to  arrest,  the  latter  attack  being 
available  only  in  those  cases  where  the 
defects  are  not  cured  by  the  verdict, 
or  the  statute  of  amendments  or 
waived  by  a  failure  to  demur."  Pills- 
bury  Flour  Mills  Co.  v.  Walsh,  60  Ind. 
App.  76,  110  NE  56. 
1015-78  Adams  v.  S.,  72  Fla.  32,  72 
S  473;  Barineau  v.  S.,  71  Fla.  598,  72 
S  179;  Delk  v.  C,  166  Ky.  39,  178  SW 
1129,  LEA1916B,  1117;  S.  v.  Uhler,  32 
N.  D.  483,  156  NW  220. 
1015-79  P.  V.  Tomsky,  20  Cal.  App. 
672,  130  P  184,  by  statute.  But  see 
S.  r.  Mead,  27  S.  D.  381,  131  NW  305, 
hy  statute. 

1015-80  White's  Admr.  v.  Cent. 
Vermont  E.  Co.,  87  Vt.  330,  89  A  618. 
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1017-82    S.  V.  Heft,  155  la.  21,  134 

NW  950  (failure  to  indorse  indictment 
a  true  bill);  S.  «.  Alderman,  81  N.  J. 
L.  549,  79  A  283. 

1017-83  Worthy  v.  Farmers '  L.  Con- 
federation, 139  Ga.  81,  76  SE  856; 
McDonald  v.  Kimball  &  Co.,  144  Ga. 
105,  86  SE  234;  Smith  v.  S.,  17  Ga. 
App.  612,  87  SE  846;  Gilbert  v.  S., 
17  Ga.  App.  143,  86  SE  415. 
[a]  Charging  two  offenses  In  one 
count  is  no  ground  for  arrest  of  judg- 
ment. O'Neal  V.  8.  (Ala.  App.),  79  S 
158. 

1017-84  Ginther  v.  Imp.  Co.,  46  Ind. 
App.  378,  92  NB  698. 
1017-86  Bulkley  v.  Andrews,  39 
Conn.  523;  Brown  v.  Webber,  6  Gush. 
(Mass.)  560;  Mailly  v.  Elliott,  80  N. 
J.  L.  70,  75  A  472. 

1019-93  S.  V.  Hicks,  170  Mo.  App. 
183,  155  SW  482;  S.  v.  Calhoun,  67  W. 
Va.  666,  69  SE  1098.  See  the  title 
"Indictment  and  Information." 
1019-94  S.  V.  Villa  (Vt.),  102  A 
935. 

1021-3  Stitzel  v.  Miller,  157  111.  App. 
401. 

1021-4  St.  Louis  &  S.  F.  B.  Co.  v. 
Herr,  193  Fed.  950,  113  CCA  578; 
Danville  Tr.  Co.  v.  Barnett,  184  Ind. 
696,  111  NE  429. 

1022-5  Wilson  B.  Garage  v.  Larrow, 
90  Vt.  413,  98  A  902. 
1022-7  [a]  Present  insanity  of  a 
defendant  not  a  matter  in  arrest  of 
judgment.  P.  v.  Kirby,  15  Cal.  App. 
264,  114  P  794. 

1022-8  Askew  v.  S.,  6  Ala.  App.  22, 
41,  60  S  455;  Hoyt  v.  Ter.,  14  Ariz.  161, 
126  P  267;  Goldsberry  v.  S.,  92  Neb. 
211,  137  NW  1116,  ground  waived  by 
failure  to  insist  on  ruling  on  plea, 
[a]  Failure  to  serve  defendant  with 
a  copy  of  testimony  taken  before  grand 
jury  as  provided  by  statute  not  avail- 
able on  motion  in  arrest.  P.  v.  Del- 
hantie,  163  Cal.  461,  125  P  1066. 
1023-10  Spivey  v.  S.,  172  Ala.  391, 
56  8  232. 

1024-13    De  Mateo  v.  Perano,  80,  N. 
J.  L.  437,  78  A  162. 
1024-15     Green  v.  8.,  60  Fla.  22,  53 
8  610. 

1026-24  Frowein  v.  Poage,  231  Mo. 
82,  132  SW  241;  S.  i).  Battey,  32  E. 
T.  475,  80  A  10. 

1026-32  Clifton  v.  S.  (Fla.),  79  S 
707;  Ter.  v.  Anderson,  23  .Haw.  347; 
Hurley  v.  Chicago,  159  HI.  App.  92;  S. 


V.  Young,  153  la.  4,  132  NW  813, 
AnnCasl9WE,  70;  S.  v.  Jenkins,  164 
N,.  C.  527,  80  SE  231;  S.  v.  Francis,  157 
N.  C.  612,  72  SE  1041;  S.  v.  Hawkins, 
155  N.  C.  466,  71  SE  326,  failure  to 
prove  ownership  of  building  burglar- 
ized. See,  however,  U.  S.  v.  Stern,  186 
Fed.  854,  holding  the  fact  there  was 
no  direct  evidence  of  the  conspiracy 
will  not  avail  defendant  on  a  motion 
in  arrest  where  there  is  circumstantial 
evidence. 

[a]  Criminal  cases. — S.  v.  Francis,  157 
M.  C.  612,  72  SE  1041,  failure  of  state 
to  prove  offense  occurred  within  stat- 
utory limitation. 

1027-34  Lindsey  v.  Nagel,  157  Mo. 
App.  128,  137  SW  912. 
[a]  Massachusetts'  statute  is  inapplic- 
able if  the  verdict  is  defective  in  sub- 
stance or  is  repugnant  to  the  material 
issues.  McManus  v.  Thing,  208  Mass. 
55,  94  NE  293. 

1029-45  Polk  V.  S.  (Okl.  Cr.),  176 
P  538. 

1029-46  Jones  v.  S.,  100  Ark.  195, 
139  SW  1126. 

1030-52     Ter.  v.  Anderson,  23  Haw. 
347;  S.  V.  Brady  (N.  C.),,  99  SE  7. 
1030-55     Danville  Trust  Co.  v.  Bar- 
nett, 184  Ind.  696,  111  NE  429. 
1030-57     Godwin  v.  De  Motte   (Ind. 
App.),  116  NE  17. 

[aj  Presence  of  defendant,  during 
argument  of  motion  if  practicable,  may 
be  insisted  upon.  Fleming  v.  S.,  62 
Fla.  48,  56  S  298. 

1031-58  S.  V.  Stickney,  108  Me.  136, 
79  A  370;  S.  v.  Standley,  232  Mo.  23, 
132  SW  1122;  P.  v.  MeGrath,  202  N. 
Y.  445,  96  NE  92  (before  or  at  the 
time  defendant  is  called  for  judgment) ; 
P.  V.  Gardner,  78  Misc.  514,  139  NYS 
1013;  S.  V.  Paul  (S.  D.),  168  NW  739. 
1031-59  Travis  v.  S.,  176  Ala.  25, 
58  S  270;  New  Albany  W.  Mills  Co. 
V.  Senior,  53  Ind.  App.  453,  101  NE 
1025.  See  C.  v.  Grow,  48  Pa.  Super. 
373. 

1031-60    Eeckendorfer    v.     Roberts, 
170  Mo.  App.  176,  155  SW  495. 
1031-61     Hamilton  v.  S.,  65  Tex.  Cr. 
508,  145  SW  348. 

[aJ  Leave  of  court  is  necessary  if 
made  thereafter.  Fiscle  v.  Kissinger, 
53  Pa.  Super.  453,  also  for  an  addi- 
tional ground  filed  thereafter. 
1032-62  Garfield  Oil  Mills  v.  Ste- 
phens,  16   Ga.   App.    655,   85    SE    983; 
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Maddox  Coffee  Co.  v.  McHan  (Ga. 
App.),  95  SE  736. 

1032-64  Contra:  In  North  Carolina 
the  motion  may  h6  made  in  the  trial 
court,  or  on  appeal  in  the  superior 
court,  or  in  the  supreme  court.  S.  v. 
Turner,  170  N.  C.  701,  86  SE  1019. 
1032-66  Barnett  v.  S.,  175  Ind.  215, 
93  NE  226;  Turner  v.  S.,  175  Ind. 
1,  93  NE  225;  New  Albany  W.  Mills 
Co.  V.  Senior,  53  Ind.  App.  453,  101 
NE  1025. 

1033-68  Rule  v.  Carey,  178  la.  184, 
169  NW  699. 

1033-70  DUlon  v.  S.  (Ind.),  125 
NE  37;  Lay  v.  S.,  ISO  Ind.  1,  102  NE 
274;  Tennessee  Cent.  E.  Co.  v.  Brown, 
125  Tenn.  351,  143  SW  1129. 

[a]  A  copy  of  a  tnotiou  for  new  trial 
is  insufficient.  S.  v.  Kanupka,  247  Mo. 
706,  153  SW  1056. 

[b]  The  declaration  or  a  copy  thereof 
must  be  furnished  or  the  appellate 
court  will  not  consider  motion.  Eand 
V.  Bordo,  85  Vt.  97,  81  A  251. 
1034-78  [a]  Verification  unneces- 
sary.—O 'Toole  V.  Tudor,  175  Ind.  227, 
93  NE  276. 

1034-80    t^]     Motion  to    set   aside 

verdict  may  be  withdrawn  as  a  matter 

of  legal  right  before  it  is  decided  and 

in  the  court's  discretion  after  decision. 

P.  V.  McGrath,  202  N.  Y.  445,  96  NE 

92 

1035-81     U.  S.  V.  Metcalf,  257  Fed. 

184;  Benning  v.  Parmer's  Bank   (Mo. 

App.),    190   SW   983.     But   see    P.    v. 

Zlotincke,   152    111.    App.   363,   holding 

that  the  rule  as  announced  in  the  text 

taken  from  Gardner  v.  P.,  4  111.  83,  is 

too  broad,  and  is  mere  o'biter  without 

citation  of  any  authority. 

1035-89     Richmond     v.    McCormack, 

120  Va.  552,  91  SE  767. 

1036-92     [a]     Failure     to     rule    is 

equivalent  to  an  adverse  ruling.     S.  v. 

McGovern,  237  Mo.  248,  140   SW  867. 

1036-97    P.  V.  Williams  (Cal.  App.), 

184  P  498. 

1036-1     P.  V.  Bray  (Cal.  App.),  183 

P  712. 

[a]    Ruling  on  motion  in  arrest  is  not 

a  final  and  appealable    order.      P.    v. 

Rogers,  163  Cal.  476,  126  P  143;  Zander 

V.  Metz,  162  111.  App.  620. 

1036-5     [a]     In  Illinois,  if  judgment 

ia  arrested,  it  is  erroneous  to  enter  a 

judgment  for  costs.     Zander   v.   Metz, 

162  111.  App.  620. 


ARSON 

3-1  Wiffiams  v.  g.,  177  Ala.  34,  58 
8  921,  AnnCasl915A,  584;  S.  v.  Blu- 
menthal,  133  Ark.  684,  203  SW  36,  LEA 
1918B,  482;  S.  V.  Hanna,  131  Ark.  129, 
198  SW  881. 

[a]  Both  at  common  law  and  by  stat- 
ute arson  is  an  offense  against  posses- 
sion rather  than  the  property.  John- 
son V.  S.,  1  Ala.  App.  148,  55  S  268; 
Allen  V.  S.,  62  Tex.  Cr.  501,  137  SW 
1133. 

5-14  S.  V.  "Donovan,  5  Boyce  (Del.) 
40,  90  A  220. 

5-15  S.  V.  Caporale,  85  N.  J.  L.  495, 
89  A  1034. 

5-17  S.  V.  Hanks,  101  Kan.  200,  165 
P  865. 

5-18  [a]  Charging  burning  of  "a 
warehouse  and  tobacco  house"  does  not 
charge  two  separate  offenses.  Wright 
V.  C,  155  Ky.  750,  160  SW  476. 
7-28  S.  V.  Hanna,  131  Ark.  129,  198 
SW  881. 

9-40     S.  V.  Korth,  38  S.  D.  539,  162 
NW  144;  Crow  v.  S.,  136  Tenn.  333,  189 
SW  687.  ^ 
10-42     P.  V.   Waldhorn,  82  Mise.  238, 

143  NYS  484. 

10-45     Goff   V.   S.,   60   Fla.  13,  53  S 

327;  P.  V.  Covitz,  262  111.  514,  104  NE 

887;   P.   V.   Biossat    (Mich.),    172   NW 

933. 

[a]    Iiocation  of  building. — Need   not 

precisely  state  location  of  house,  and 

the  allegation  that  it  was  in  New  York 

county  is  sufficient.    P.  v.  Freeman,  160 

App.  Div.  640,  145  NYS  1061. 

14-51     P.    V.    Biossat     (Mich.),    172 

NW  933. 

15-55    .See  S.  v.  Stringer,  105  Misi. 

861,'  63  S  270. 

15-57    P.  V.  Freeman,  160  App.  Div. 

640,  145  NYS  1061. 

15-59     Williams   v.    S.,   177   Ala.  34, 

58   S   921,   AnnCasl915A,   584,   4  Ala. 

App.  92.   58   S   925;   S.  v.  Hanna,  131 

Ark.  129,  198  SW  881. 

15-60     S.  V.  Myer,  259  Mo.  306,  168 

SW  717. 

16-61     S.  V.  Blumenthal,  133  Ark.  S84, 

203  SW  36,  LEA1918E,  482. 

[a]     The  nature  of  the  estate  or  claim 

of  occupant  is  not  the  material  thing, 

but   his   possession.     Johnson  v.  S.,  1 

Ala.  App.  148,  55  S  268. 

17-66    P.  V.   Spira,  264  111.  243,  106 

NE  241;  P.  17.  Covitz,  262  111.  514,  104 

NE  887;  Overstreet  v.  C,  147  Kj.  471, 

144  SW  751. 
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18-67  [a]  Trustee.  —  Ownership  is 
properly  laid  in  one  to  whom  a  deed 
conveying  the  property  destroyed  was 
executed  for  the  purpose  of  indgmnify- 
ing  him  as  surety  of  grantor,  the  bond 
being  in  force  when  building  was  set 
on  file.  Kinsey  v.  S.,  12  Ga.  App.  422, 
77  SE  369. 

19-72  Gofe  V.  S.,  60  Fla.  13,  17,  53 
S  327. 

19-73    Savage  v.  S.,  8  Ala.  App.  334, 
62  S  999  (certiorari  denied) ;  Bx  parte 
S.,  184  Ala.  1,  63  S  1006. 
19-75     But  see  O 'Daniel  v.  S.  (Ind.), 
123  NE  241. 

[a]  Separate  allegations  as  to  value 
of  the  building  and  the  property  there- 
in are  not  necessary.  S.  v.  Huffman, 
69  W.  Va.  770,  73  SE  292. 
19-76  Comp.  P.  V.  Truax,  30  Cal. 
App.  471,  158  P  510. 
20-77  P.  V.  Barbera,  29  Cal.  App. 
604,  157  P  532;  P.  v.  Fox,  269  111.  300, 
110  NE  26. 

20-78  P.  V.  Barbera,  29  Cal.  App. 
604,  157  P  532. 

20-79  P.  V.  Barbera,  29  Cal.  App. 
604,  157  P  532;  Eenaker  v.  C,  172  Ky. 
714,  189  SW  928. 

20-81  See  Parb  v.  S.,  143  Wis.  561, 
128  NW  65. 

[a]  Knowledge  of  insurance. — (1)  In- 
dictment need  not  allege  that  person 
who  set  the  fire  knew  it  was  insured 
Arnold  v.  S.,  74  Tex.  Cr.  269,  168  SW 
122.  (2)  Nor  by  whom  or  by  •  what 
authority  the  house  was  insured.  Arn- 
old V.  S.,  74  Tex.  Cr.  269,  168  SW  122. 
21-84  Parb  v.  S.,  143  Wis.  561,  128 
NW  65. 

24-90  P.  V.  Stewart,  163  Mich.  1, 
127  NW  816. 

[a]  Burning  "cocks"  or  "shocks" 
of  hay  will  not  sustain  a  conviction  of 
the  charge  of  burning  "stacks"  of 
hay.  P.  V.  Doyle,  13  Cal.  App.  611,  110 
P  458. 

24-91     Savage  v.  S.,  8  Ala.  App.  334, 
62  S  999  (certiorari  denied);  Ex  parte 
S.,  184  Ala.  1,  63  S  1006. 
26-92    Johnson  v.  8.,  1  Ala.  App.  148, 
55  S  268. 

[a]  Proof  of  occupancy  under  claim 
of  right  by  alleged  owner  will  sustain 
an  allegation  of  ownership.  Harrell  v. 
a.,  121  Ga.  607,  49  SE  703;  Eice  v. 
S.,  16  Ga.  App.  128,  84  SE  609. 

[b]  Contra  where  the  burning  was 
done  to  defraud  insurer.  P.  v.  Fox,  269 
ni.  300,  110  NE  26. 


27-93  [a]  Where  indictment  alleged 
ownership  in  husband  and  proof  showed 
property  was  purchased  with  hia  earn- 
ings it  is  immaterial  that  deed  was 
taken  in  wife's  name.  Pinckard  v.  8., 
62  Tex.  Cr.  60?,  138  SW  601. 
[b]  Title  in  wife. — Where  there  was 
evidence  showing  that  the  ^person  in 
whom  ownership  of  burned  barn  was  al- 
leged, had  full  control,  possession,  and 
management  thereof,  it  was  immaterial 
that  the  legal  title  to  the  land  was  in 
his  wife  and  the  person  who  was  mak-  . 
ing  a  crop  on  shares  was  using  the  j 
farm.  Johnson  v.  S.,  1  Ala.  App.  151, 
55  S  445. 


ASSAULT  AND  BATTERY 
33-1  Burton  v.  S.,  8  Ala.  App.  295, 
62  S  394;  S.  V.  Honey,  2  Boyce  (Del.) 
324,  80  A  240;  S.  f.  Yturaspe,  22  Ida. 
360,  125  P  802;  Eaefeldt  v.  Koenig,  152 
Wis.  459,  140  NW  56.  ^ 

33-2  Cox  V.  S.,  99  Ark.  90,  136  SW 
989;  McGlone  v.  Hauger,  56  Ind.  App. 
243,  104  NE  116;  Hixson  v.  Slocum, 
156  Ky.  487,  161  SW  522. 
34-5  House  v.  S.,  186  Ind.  593,  117 
NE  647. 

34-6  [a]  Means  by  which  offense 
committed  should  be  alleged.  S.  v. 
Braekey,  175  la.  599,  157  NW  198. 

[b]  Several  means  may  be  alleged  and 
proof  of  any  one  of  them  will  support 
the  information.  S.  v.  Webb,  266  Mo. 
672,  182  SW  975. 

[c]  That  "accused  assaulted  and  beat 
another  with  a  half-gallon  glass  jug 
and  a  stick,"  suflicient  to  charge  as- 
sault and  battery  with  a  weapon.  Wall 
V.  S.  (Ala.  App.),  77  S  977. 

34-7  Sullivan  v.  S.,  131  Ark.  107,  198 
SW  518;  S.  V.  Cancelrao,  86  Or.  379, 
168  P  721.  See  P.  v.  Cantwell,  253 
111.  57,  97  NB  287,  aff.  160  111.  App. 
652;  P.  V.  Hodges,  196  Mich.  546,  162 
NW  966;  S.  V.  Bray,  1  Mo.  180;  Wil- 
cox V.  S.,  13  Okl.  Cr.  599,  166  P  74; 
S.  c.  Hays,  41  Tex.  526. 
35-10  See  Wall  v.  S.  (Ala.  App.),  77 
S  977,  instructions. 

[a]  Name  of  party  injured  must  be 
proved  as  laid  in  indictment.  P.  v. 
Anderson,  267  111.  75,  107  NE  840; 
Davis  V.  P.,  19  111.  73,  74. 
35-11  See  Black  v.  S.,  68  Tex.  Cr. 
2,  150  SW  774. 

36-15  Dotson  v.  S.,  14  Okl.  Cr.  50, 
166  P  902. 
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[a]     Though   two   weapons   were  used 

there  was  but  one  assault  and  battery. 
Wall  V.  S.  (Ala.  App.),  77  S  977. 
38-24  Miller  v.  S.,  67  Tex.  Cr.  654, 
150  SW  635.  See  Perkins  v.  S.,  62 
Tex.  Cr.  508,  1.38  SW  133. 
[a]  Self-defense.  —  In  IVIinnesota  no 
burden  rests  upon  defendant  to  prove 
he  acted  in  self-defense,  but  the  prose- 
cution must  satisfy  the  jury  the  act 
was  not  justifiable  on  that  ground.  S. 
V.  McGrath,  119  Minn.  321,  138  NW 
310. 

39-34  Wabash  Ey.  Co.  v.  Peterson 
(la.),  175  NW  523.  See  Vansant  v. 
Kowalewski,  5  Boyce  (Del.)  92,  90  A 
421. 

41-37  See  Selland  v.  Nelson,  22  N. 
D.  14,  132  NW  220;  Hunt  v.  Di  Bacco, 
69  W.  Va.  449,  71  SE  584. 
43-40  Wilhite  v.  Pricke,  169  Ala.  76. 
53  S  157;  Morris  v.  McClellan,  169  Ala. 
90,  53  8  155,  also  reported  in  154  Ala. 
639,  45  8  641;  Hart  v.  Jones,  14  Ala. 
App.  327,  70  S  206;  De  Freitas  v. 
Nuneg,  156  111.  App.  17;  Southern  R. 
Co.  V.  Crone,  51  Ind.  App.  300,  99  NE 
762;  Brown  v.  Barr,  184  Mo.  App.  451, 
171  SW  4;  Fortier  v.  Stone  (N.  H.), 
107  A  342;  Baefeldt  v.  Koenig,  152 
Wis.  459,  140  NW  56. 

[a]  The  degree  of  force  used  need  not 
be  specified  in  a  plea  of  justification. 
La  Fevre  v.  Crossan,  3  Boyce  (Del.) 
376,  84  A  127. 

[b]  Consent  need  not  be  pleaded. 
Wright  V.  Starr  (Nev.),  179  P  877. 
43-41  [a J  Theory  of  comparatiTe 
force  cannot  be  pleaded  in  justification 
but  may  be  considered  by  jury  in  miti- 
gation of  damages.  Morris  V.  McClel- 
lan, 169  Ala.  90,  53  S  155. 

44-42  [a]  Plea  of  molllter  manus 
Imposuit  is  no  defense  to  a  charge  of 
beating  and  wounding.  La  Fevre  v. 
Crossan,  3  Boyce  (Del.)  376;  84  A  127. 
44-44  See  Salisbury  v.  La  Fitte,  50 
Colo.  404,  115  P  533. 
45-46  Hart  v.  Jones,  14  Ala.  App. 
327,  70  S  206;  Hardy  v.  Sehirmer,  163 
Cal.  272,  124  P  993;  Spenler  v.  Turley, 
158  111.  App.  146;  Kehl  v.  Burgener,  157 
111.  App.  468;  Downs  v.  Jackson  (Ky.), 
128  SW  339;  Gillespie  v.  BopiJ,  225 
Mass.  534,  114  NE  731;  Riddle  v.  Mof- 
fitt,  159  Mo.  App.  470,  141  SW  448. 
45-47  Erratum.  —  Cross-reference  to 
title  "Opening  and  Closing  State- 
ments" should  be  to  title  "Opening 
and  Closing." 


45-49  [a]  Obscene  or  offensive  lan- 
guage cannot  preclude  recovery  hut 
may  mitigate  damages.  Jones  ii.  By- 
num,  189  Ala.  677,  66  S  639. 

ASSIGNMENT   FOR   THE   BENEFIT 
OF  CBEDITOBS 

49-1     Hammond  i;.  Ridley 's  Exrs.,  116 
Va.  393,  82  SE  102. 
50-10     In  re   Eutaeed   Co.,  137  App. 
Div.  716,  122  NYS  454. 
51-14  ■  Roesch    &    Sons   Co.  v.  Mum- 
ford,  230  Fed.  56,  144  CCA  354. 
52-16    Brooksville     Granite     Co.    v, 
Latty,  83  Misc.  384,  144  NYS  1042. 
[a]    A  previous   attachment  is   good, 
in  the  absence  of  statutory  inhibition. 
Smart  v.  Burgess,  35  K.  I.  149,  85  A 
742. 

53-17  Nolte  v.  Winstanley,  16  Ariz. 
327,  145  P  246. 

54-20  Nelson  v.  Harper,  122  Ark. 
39,  182  SW  519;  State  Nat.  Bank  v. 
Merc.  Co.,  104  Ark.  222,  148  SW  1033. 
54-22  Utah  Assn.  v.  McConnell,  50 
Utah  531,  167  P  817. 
56-33  Moore  v.  Bettingen,  116  Minn. 
142,  133  NW  561,  AnnCasl913A,  816; 
In  re  Eutaeed  Co.,  137  App.  Div.  716, 
122  NYS  454. 

57-37    Henry  L.   &  C.  Co.  v.  Smith, 
34  Cal.  App.  92,  166  P  1018. 
57-39     Gilbert  v.  Lumb.  Co..  87  Wash. 
293,  151  P  785. 

58-48    In- re  Standard  Cafeteria  Co., 
68  Or.  550,  137  P  774. 
60-59    Frey's  Exrs.  v.  Tillett  (Va.), 
100  SE  457. 

62-78  Gawthrop  Co.  v.  Specialty  Co., 
257  Pa.  349,  101  A  760. 
62-79  [aj  Right  lost  by  delay.— A 
creditor  who  having  due  notice  of  an 
assignment  and  of  the  time  limit  with- 
in which  it  must  be  accepted,  declines 
to  become  a  party  thereto  until  after 
the  time  limit  has  expired,  cannot  then 
compel  the  assignees  to  allow  him  to 
become  a  party.  International  Trust 
Co.  V.  Livermore,  220  Mass.  122,  107 
NE  392. 

63-91  Bell  &  Co.  v.  Vogt,  87  Or.  102, 
168  P  724. 

64-96  Mayberry  v.  Sprague,  207 
Mass.  508,  93  NE  925. 
66-11  McCord  v.  Sprinkel,  105  Tex. 
150,  141  SW  945,  145  SW  903,  aff. 
judgment,  Sprinkel  v.  McCord  (Tex. 
Civ.),  129  SW  379. 
67-16  [a]  Reference  in  all  cases. 
Tn   re   McMahon,    92   Misc.    305,    155 
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NYS  864;  In  re  Auerbach,  155  NYS 
864. 

[b]  The  notice  of  hearing  on  referee's 
account  which  the  statute  Tequires  to 
be  given  to  creditors  is  one  where  the 
notice  is  "returnable"  into  court.  In 
re  Italo  Am.  Stores,  166  NYS  508. 
67-17  Coleman  v.  Hagey,  252  Mo. 
102,  158  SW  829. 

70-31  P.  V.  Wilt,  17a  Cal.  477,  160 
P  561. 

73-53  Salyer  i;.  Blessing,  151  Ky. 
'459,  152  SW  275. 

78-91  In  re  Ellington  P.  Co.,  131  La. 
653,  60  S  25;  Major  v.  Lunn,  115  Minn. 
404,  132  NW  321. 

81-13     Neely  v.  Bank,  150   Ky.   512, 

150  SW  679. 

83-34    Paddell  v.  Janes,  84  Misc.  212, 

145  NYS  868. 

83-35     Paddell  v.  Janes,  84  Misc.  212, 

145  NYS  868. 


ASSiamMEITTS 

87-4    Eogers  v.  Harvey,  143  Ky.  88, 

136  SW  128. 

89-11     Long  V.  E.  Co.,  170  Ala.  635, 

54  S  62. 

91-19    Harlan  Douglas  Co.  v.  Moncur, 

19  Oal.  App.  177,  124  P  1053. 

91-20    Salt  Fork  Coal  Co.  v.  Coal  Co., 

170  111.  App.  268. 

92-27    Michigan  Sugar  Co.  v.  Moflett, 

183  Mich.  589,  149  NW  1025. 

93-30    Palmer    v.    Palmer,    112    Me. 

149    91  A  281. 

96-44     Chaffi'n    v.    Nichols,     211     111. 

App.  109. 

98-45    Burke  v.  Wilson  (Wash.),  181 

P  904;  Michigan  Sugar  Co.  v.  MofEett, 

183  Mich.  589,  149  NW  1025. 

101-54    Leonard  v.  Springer,  174  111. 

App.  516. 

103-63    Brocklehurst    &    Potter   Co. 

f.  Marsch,  225  Mass.   3,   113   NE   646. 

103-64    American    Lithographic    Co. 

V.  Ziegler,  216  Mass.  287,  103  NE  909. 

103-66    Hall   v.   Hall,   112   Me.    234, 

91  A  949. 

103-67     WUson  v.  Shrader,  73  W.  Va. 

105,  79  SE  1083. 

104-68     Reios  v.  Mardis,  18  Cal.  App. 

276,  122  P   1091;   Milliken-Helm   Com. 

Co.  V.  Com.  Co.,  244  Mo.  38,  147  SW 

1065. 

106-73    Shearer  v.  Shearer,  137  Ga. 

51,  72  SE  428;  CJoss  v.  Page  &  Hill 

Co.,  116  Minn,  123,  133  NW  178. 

106-74    Sternberg  &  Co.  v.  E.   Co., 

18  273 


78  N.  J.  L.  277,  73  A  39,  afi.  80  N.  J. 
L.  468,  78  A  1135. 

107-77  Security  Bank  v.  Callahan, 
220  Mass.  84,  107  NE  385;  Seiter  v. 
Smith,  105  Tex.  205,  147  SW  226. 
110-83  Allen  v.  Chatfield,  34  Cal. 
App.  785,  168  P  1149;  Wells  v.  Craw- 
ford, 23  Colo.  App.  103;  127  P  914; 
Ford  &  Co.  V.  Compress  Co.,  138  Ga. 
496,  75  SE  609,  AnnCasl913D,  226. 
Comp.  Whiting  v.  Glass,  217  N.  Y.  333, 
111  NE  1082. 

110-84  New  England  Cabinet  Works 
V.  Morris,  226  Mass.  246,  11-5  NE  315. 
110-85  Carozza  v.  Baxley,  203  Fed. 
673,  122  CCA  69;  Wells,  Fargo  &  Co. 
Express  v.  Pugh  (Tex.  Civ.),  185  SW 
61;  McGillivray  v.  Co.  (Wash.),  177 
P  660;  S.  V.  Superior  Court,  67  Wash. 
355,  121  P  847.  See  also  Shaffer  v.  Ce- 
ment Co.,  225  Fed.  893. 
[aj  The  assignee  of  a  claim  under  a 
supersedeas  bond  is  the  real  party  in 
interest,  and  may  sue  in  his  own 
name.  Love  v.  Cahn,  93  Ark.  215,  124  . 
SW  259. 

111-86  Pecos  &  N.  T.  E.  Co.  v.  Por- 
ter (Tex.  Civ.),  156  SW  267. 
111-87  The  Eupert  City,  213  Fed. 
263;  Ballinger  v.  Vates,  26  Cc(lo.  App. 
116,  140  P  931;  Hull  V.  Ins.  Co.,  86 
Kan.  342,  120  P  544.  Contra,  Martin 
V.  Mask,  158  N.  C.  436,  74  SE  343, 
41  LEA  (NS)  641. 

111-88     Eullman  v.  Eullman,  81  Kan. 
521,  106  P  52. 

112-90  Birdsall  v.  Coon,  157  Mo. 
App.  439,  139  SW  243;  Walker  v.  City 
of  New  York,  72  Misc.  97,  129  NYS 
1059;  Vaughan  v.  Davenport,  159  N.  C. 
369,  74  SE  967;  Marker  v.  Gillam,  54 
Okl.  766,  154  P  351;  Slaughter  v.  Bank 
of  Texline  (Tex.  Civ.),  164  SW  27; 
National  Union  F.  Ins.  Co.  v.  E.  Co., 
44  Utah  26,  137  P  653;  Dyer  v.  Co. 
(Wash.),  179  P  834. 
113-92  Sweeney  v.  Foster,  112  Va. 
499,  71   SE  548. 

114-93  Coflman  v.  E.  Co.,  183  Mo. 
App.  622,  167  SW  1053. 
114-95  Columbian  E.  C.  Co.  v.  Eose, 
187  Fed.  803,  109  CCA  563;  Thomp- 
son V.  Gimbel  Bros.,  71  Misc.  126,  128 
NYS  210;  Trinity  County  Lumb.  Co. 
V.  Holt  (Tex.  Civ.),  144  SW  1029. 
114-96  [a]  Necessary  party  in  a 
personal  injury  action. — (1)  Mclnnis 
Lumb.  Co.  i;.  Rather,  111  Miss.  55,  71 
S  264.  (2)  But  the  thing  assigned 
must  be  something  more  than  a  con- 
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tingent  interest.  St.  Louis  S.  W.  E. 
Co.  l>.  Grain  Co.  (Tex.  Civ.),  186  SW 
429;  Chicago,  E.  I.  &  G.  B.  Co.  v. 
Cosio  (Tex.  Civ.),  182  SW  83. 
117-6  Anderson  v.  Kain  (N.  D.),  169 
NW  501. 

118-7  [a]  Where  assignor  guaranteesi 
payment  of  claim  assigned  he  may 
join  assignee  in  the  action.  Kennedy 
Town  &  Imp.  Co.  v.  Bank  (Tex.  Civ.), 
136  SW  558. 

119-11     Pickett  V.  School  Dist.,  193 
Mo.  App.  519,  186  SW  533. 
119-13  '  Illinois  Finance  Co.  v.  Credit 
Assn.  (Del.),  101  A  870. 
121-19     Zane  v.  Fink,  18  W.  Va.  693, 
736. 

122-22  Wightman  v.  Wightman,  173 
App.  Div.  701,  160  NYS  75. 
122-23  Krieger  v.  Feeny,  14  Cal. 
App.  538,  112  P  901. 
123-27  Carroll  v.  Blum,  157  NYS  9. 
123-30  Milliron  v.  Elect.  W.  Co.,  193 
111.  App.  512. 

124-34     Wightman  v.  Wightman,  173 
App.  Div.  701,  160  NYS  75.     ' 
124-35     Lapique    v.    Denis,    23    Cal. 
App.    683,    139    P    237;     McKnight     r. 
Lowitz,   176   Mich.   452,   142   NW    769. 
126-43    Zaney   v.   Min.   Co.,   15   Cal. 
.  App.  373,  114  P  1026. 
127-46    Comp.  Pecos  &  N;  T.  E.  Co. 
V.  Porter  (Tex.  Civ.),  183  SW  98. 
128-50     [a]    Date  of  assignment  and 
notice   thereof   to    debtor   unnecessary. 
Danser  v.  Mallonee,  77  W.  Va.  26,  86 
SE  895. 

128-53  liudewiek  v.  Ludewick,  279 
111.  26,  116  NE  709. 

129-56  Assets  A.  Co.  v.  O'Brien,  195 
111.  App.  24. 

130-61  Klntz  V.  Steel  &  I.  Co.,.  184 
Ind.  169,  110  NE  986;  Carroll  v.  Blum, 
167  NYS  9;  Danser  v.  Mallonee,  77  W. 
Va.  26,  86  SE  895. 

[a]  Complaint  on  an  order  to  pay 
money  should  allege  that  such  sum  is 
due  under  the  terms  of  the  assignment. 
Mayor,  Lane  &  Co.  v.  Realty  Co.,  87 
Misc.  150,  149  NYS  1045. 
130-64  McCord  v.  Martin,  34  Cal. 
App.  129,  166  P  1014;  Pond  Creek 
Coal  Co.  V.  Eiley,  171  Ky.  811,  188 
SW  907. 

[a]  The  non-assignal)illty  of  the 
claim  is  ground  for  demurrer.  Wilson 
V.  Shrader,  73  W.  Va.  105,  79  SE  1083. 
131-68  (Shaffer  v.  Cement  Co.,  225 
Fed.  893. 


131-69  [a]  Where  fact  is  unknown 
at  time  of  pleading  the  rule  does  not 
apply.  Whiting  v.  Glass,  217  N.  Y. 
333,  111  NE  1082. 

132-73     Fay  v.  Bankers'  Surety  Co., 

125  Minn.  211,  146  NW  359. 

133-76     Comp.    King    v.    Lumb.    Co. 

(Tex.  Civ.),  187  SW  401; 

[a]    Allegation  of  fraud  should  state 

more  than  a  mere  conclusion.    Whitney 

V.  Day,  86  Or.  268,  168  P  295. 

134-79     Ketcham     v.     Rowland,     71 

Misc.  439,  128  NYS  695. 

136-91     Wilcox  V.  Downing,  88  Conn. 

368    91  A  262. 

136-92     Goldstein    v.    Schwartz,    148 

NYS  256. 

137-93     [a]  When  assignee  a  relatire 

the  rule  is  not  applicable.     Schanck  v. 

Hooper,  160  NYS  627. 

137-98     National  Trust  &  Cr.  Co.  v. 

Polk,  123  Ark.  24,  183  SW  195. 

ASSISTANCE,  WBITS  OF 
140-5     Long  V.  Morris,  176  Ala.  371, 

58  S  274. 

140-7     Long  V.  Morris,  176  Ala.  371, 

58  S  274. 

[aj     Equivalent  to  the  writ"  of  habere 

facias-  possessionem   at   law.     Gardner 

V.  Duncan,  104  Miss.  477,  61  S  545. 

141-9     Lundstrum  v.  Branson,  92  Kan. 

78,   139   P   3172,   52   LEA     (NS)     697; 

Clarke  v.  Aldridge,  162  N.  C.  326,  78 

SE  216;  S.  V.  Superior  Court,  63  Wash. 

312,  115  P  307,  AnnCasl913D,  1119. 

142-12     Cooper    v.   Cloud,    194    Ala. 

449,  69  S  928. 

142-15     Cigler    v.    Keinath,    167   111. 

App.  65. 

143-16     Cooper    v.    Cloud,    194    Ala. 

449,  69  S  928. 

144-19     S.     V.     Superior     Court,    63 

Wash.   312,   115   P   307,   AnnCasl913D, 

1119. 

[a]     In  Indiana. — The  case  of  Emeriek 

V.  Miller   (Ind.  App.),  62  NE  284,  has 

been   reversed   upon   this  point  in   159 

Ind.  317,  64  NE  28. 

145-23     Bunch  v.  Bank   (Fla.),  80  S 

319;  Clarke  v.  Aldridge,  162  N.  C.  326, 

78  SE  216.       ' 

146-25     Combs  v.  Miller,  149  Ky.  546, 

149  SW  906. 

146-30     Cooper    v.    Cloud,    194    Ala. 

449,  69  8  928. 

147-33    Bunch  v.  Bank   (Fla.),  80  S 

319. 

149-38     Gardner  v.  Duncan,  104  Miss. 

477,  61  S  545. 
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150-39  Cooper  v.  Cloud,  194  Ala. 
449,  69  S  928. 

151-41  Cigler  v.  Keinath,  167  111. 
App.  65. 

ASSOCIATIONS 
159-2  Hanley  v.  Tel.  Co.,  150  la.  198, 
129  NW  807;  O'Rourke  v.  Kelly,  156 
Mo.  App  91,  135  SW,1011.  See  La- 
fond  1-.  Deems,  81  N.  Y.  507,  514;  Wal- 
ler V.  Thomas,  42  How.  Pr.  (NY)  337, 
344;  Park  v.  Spaulding,  10  Hun  (NY) 
128,  131;  Caldicott  v.  Griffiths,  22  Eng. 
L.  &  Eq.  527;  Fleming  v.  Hector,  2 
Mees.  &  "W.  (Eng.)  172. 
159-3  Leech  v.  Harris,  2  Brewst: 
(Pa.)  571.  See  Edwards  v.  Old  Set- 
tlers' Assn.  (Tex.  Civ.),  166  SW  423. 
ieO-4  Francis  v.  Perry,  82  Misc.  271, 
144  NYS  167. 

[a]  An  imincoipoiated  voluntary 
charitable  association  can  neither  sue 
nor  be  sued  in  its  capacity  as  an  as- 
sociation. Home  Benefit  Assn.  v.  Wes- 
ter (Tex.  Civ.),  146  SW  1022. 
161-9  Bossert  v.  Dhuy,  165  App.  Div. 
931,  151  NYS  877. 

[a]  Service  of  process  on  agent. 
Statute  providing  that  service  on  an 
agent  of  an  unincorporated  association 
shall  be  binding  on  ^he  organization 
and  authorize  judgment  against  indi- 
vidual members  is  constitutional.  Ap- 
peal of  Baylor,. 93  S.  C.  414,  77  SE 
59. 

162-11  Kimball  v.  Fire  Assn.,  67  Or. 
249,  135  P  877;  Crawley  v.  American 
Soc,  153  Wis.  13,  139  NW  734. 

[a]  Suit  against  the  association  by 
name  (1)  is  not  permissible.  Such  ac- 
tion will  be  dismissed  in  the  absence 
of  amendment.  Cain  v.  Armenia  Lodge, 
12  Ga.  App.  251,  77  SE  184.  (2)  "If 
the  plaintifE  had  made  the  members 
of  the  association,  or  possibly  a  major- 
ity of  them,  including  the  officers,  par- 
ties defendant,  we, would  not  question 
the  propriety  of  his  includiijg  the  en- 
tire association  under  its  adopted  name 
also,"  but  the  association  cannot  be 
sued  in  its  name  without  joinder  of  any 
officer  or  member.  Hanley  v.  TeL  Co., 
150  la.  198,  129  NW  807;  Conway  v. 
Zender,  154  Wis.  479,  143  NW  162. 

[b]  Suit  in  equity. — "The  proper 
method  of  suing  such  an  association 
is  to  institute  a  suit  in  equity 
against  some  of  the  members  as  repre- 
senting themselves  and  all  others  hav- 
ing the  same  interest,  and  after  judg- 


ment, to  compel  the  defendants  to  see 
that  the  treasury  of  the  association 
pays  the  claim."  Wolfe  v.  Limestone 
Council,  233  Pa.  357,  82  A  499. 
162-14  N.  E.  States  Sangerbund  v. 
Fidelia  M.  &  E.  Soc.  (Mass.),  105  NE 
C2b;  O'Eourke  v.  Kelly,  156  Mo.  App. 
91,  135  SW  1011,  where  it  was  held 
that  every  member  is  a  necessary  party 
plaintiff  where  they  sue  as  joint  con- 
tractors. 

163-16  [a]  Under  the  statute  officer 
may  sue. — Conboy  v.  Mathews,  174 
App.  Div.  623,  160  NYS  538;  Mazu- 
rajtis  V.  Maknawyee,  93  Misc.  337,  157 
NYS  151;  Stewart  v.  Thorburn,  157 
NYS  242,  officer  of  a  branch  should 
be  sued  as  such. 

164-18  [a]  Charging  a  tort. — Wrong 
complained  of  should  be  alleged  as 
committed  by  all  the  members  through 
the  association.  Mazurajtis  v.  Makna- 
wyee, 93  Misc.  337,  157  NYS  151. 


ASSUMPSIT 
170-1     Jones  v.  Moore,  198  Fed.  301; 
Braham    v.    Amusement    Co.,    21    Haw. 
583. 

171-4    Miller    v.   Ambrose,    35    App. 
Cas.   (DC)   75. 

177-23     Porter    v.    B.    Co.,     37     Mo. 
349. 

180-41  Montgomery  C.  v.  Bk.  (Ala.), 
75  S  918;  Worley  v.  Johnson,  60  Fla. 
294,  53  S  543;  Highway  Comrs.  v. 
Bloomington,  253  111.  164,  97  NE  280, 
AnnCasl913A,  471;  Lessig  v.  Cleaning 
Co.,  158  111.  App.  420;  Gehl  v.  Baker, 
121  Va.  23,  92  SE  852. 
181-46  Arnold  v.  Dodson,  272  111. 
377,  112  NE  70;  Merryman  v.  Wheeler, 
130  Md.  -566,.  101  A  551;  Bashar  v.  E. 
Co.,  73  W.  Va.  39,  79  SE  1009. 
182-4:9  [a]  Time  not  essential. 
Bartlett  v.  Bank,  77  W.  Va.  329,  87  SB 
444. 

184-54    Danser    v.   Mallonee,    77   W. 
Va.  26,  86  SE  895. 

185-58     Hall  v.  Phila.  Co.,  74  W.  Va. 
172,  81  SE  727. 

185-62     Hall  v.  Phila.  Co.,  74  W.  Va. 
172,  81   SE   727. 

187-76  Jacuzzi  i-.  Jacuzzi  (Cal. 
App.),  176  P  872;  Hall  v.  Phila.  Co.,  74 
W.  Va.  172,  81  SE  727. 
187-77  McCray  r.  Craig  &  Sons,  70 
W.  Va.  735,  75  SE  79. 
187-81  Cook  V.  Dade,  191  Mich.  561, 
158  NW  175. 
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187-83    Merryman   v.    Wheeler,     130 

Md.  566,  101  A  551. 

188-90     Sykes  v.  Portland,  193  Mich. 

86,  159  NW  325. 

189-94     Welch  v.  Kine  (W.  Va.),  95 

SE   844. 

189-95     Welch  v.  King  (W.  Va.),  95 

SE  844. 

189-96     Ruse  v.  S.,  186  Ind.  237,  115 

NE  778,  LRA1917E,  726. 

190-2     Clark  v.  Clark  (Ind.),  118  NE 

123;  Burrell  Engineering  &  Const.  Co. 

v.  Grisier   (Tex.  Civ.),  189  SW   102. 

191-15     Outcault  Advertising   Co.  v. 

Hooten  &  Co.,  11  Ala.  App.  454,  66  S 

901. 

191-16    Arnold    v.    Dodson,    272    111. 

377,  112  NE  70. 

191-23    Merryman    v.    Wheeler,    130 

Md.  566,  101  A  551. 

192-27     Traweek    v.    Hagler    (Ala.), 

75  S  152. 

193-29     Hollister   v.  Lyon,    177    111. 

App.    652;    Merryman   v.    Wheeler,   130 

Md.  566    101  A  551;  American  Surety 

Co.   V.   Const.   Co.,   182   Mo.   App.   667, 

166  SW  333;   Thomas  v.  Mott,   78    W. 

Va.  113,  88  SE  651;  Mankin  v.  Jones, 

68  W.  Va.  ■422,  69  SE  981. 

[a]  Not  for  breach  of  executory  con- 
tract.— Common  counts  are  not  sus- 
tained by  a  showing  of  a  right  to'  dam- 
ages for  breach  of  an  executory  con- 
tract. Elrod  Lumb.  Co.  v.  Moore,  186 
Ala.  430,  65  S  175. 

[b]  Assumpsit  will  not  He  except  to 
recover  damages  for  the  breach  of  an 
express  or  implied  contract.  Casey  v. 
Walker,  122  Va.  465,  95  SE  434. 
194-32  [a]  If  there  is  no  stipulation 
for  pajrment  or  performance  of  fh^ 
covenant,  a  promise  to  pay  will  be 
implied,  and  assumpsit  '*ill  lie  on  this 
promise.  Harvey  v.  Milk  Co.,  92  Me. 
115,  42  A  342;  Baldwin  r.  Emery,  89 
Me.  496,  36  A  994;  Varney  v.  Bradford, 
86  Me.  510,  30  A  115. 

195-39     Callan  v.  Peck,  37  E.  I.  227, 

91  A  34. 

[a]    Mere   tort. — Assumpsit    does    not 

lie   for   damages   for   a    mere    wrong. 

Wilson  V.  Shrader,  73  W.  Va.  105,  79 

SB  1083. 

195-40     McElwee    v.    McCreight,  236 

Pa.  545,  84  A  1105. 

196-43     Harty  Bros.  &  Harty  Co.  v. 

Polakow,  151  111.  App.  199. 

196-44    Williams  f.  Shows,  187  Ala. 

132,   65   S   839;   Batson   i.    Bank,    179 

Ala.    490,    60    S    313;    Joseph    &   Bros. 


Co.  V.  Hoffman,  173  Ala.  568,  56  S  21g, 
AnnCasl914A,  718,  38  LEA  (NS)  92; 
Marsh  v.  Fricke,  1  Ala.  App.  649,  56 
S  110;  Elliott  V.  Wilson,  2  Boyce 
(Del.)  445,  80  A  35;  Worley  v.  John- 
son, 60  Fla.  294,  53  S  543;  Lamb  v. 
Tomlinson,  261  III.  388,  103  NE  1058, 
aff.  177  111.  App.  290;  Wolf  Co.  «. 
Befrig.  Co.,  161  111.  App.  21,  aff.'  252 
111.  491,  96  NE  1063,  50  LEA  (NS) 
808;  New  Amsterdam  Casualty  Co.  v, 
Saloman,  165  111.  App.  264;  Lauser  v. 
Fidler,  158  111.  App.  94;  Leslie  v.  Iron 
Lo.,  149  111.  App.  210;  Edward  Thomp- 
son Co.  V.  Kollmyer,  46  Ind.  App.  400, 
92  NE  660;  Meyer  v.  Prenkil,  113  Md. 
36,  77  A  369;  Newman  v.  Levi,  74  W. 
Va.  223,  81  SE  1036;  Curtis  v.  E.  Co., 
68  W.  Va.  762,  70  SE  776. 
198-47  Ruse  v.  Williams,  14  Ariz. 
445,  130  P  887,  45  LEA  (NS)  923;  High- 
way Comrs.  V.  Bloomington;  253  111. 
164,  97  NE  280,  AnnCasl913A,  471; 
Anderson  v.  Caldwell,  242  Mo.  201,  146 
SW  444;  Boylea  v.  Reaser,  80  W.  Va. 
303,   92   SE   459. 

198-52  Sanders  v.  Ragan,  172  N.  C. 
612,  90  SE  777,  LEA1917B,  681. 
199-54  Brucker  v.  E.  Co.,  166  Mich. 
330,  130  NW  822;  Frankfort  Land  Co. 
V.  Hughett,  137  Tenn.  32,  191  SW  530. 
aOO-57  [a]  Overcharges  paid  carrier 
may  be  thus  recovered.  Priebe  v. 
By.  Co.,  189  Ala.  427,  66  S  573. 
201-64  Dolan  v.  Lifsey,  19  Ga.  App. 
518,  91  SE  913. 

202-71  Slercier  v.  James  Murchie's 
Sons  Co.,  112  Me.  72,  90  A  722;  City 
of  Norfolk  1-.  Norfolk  County,  120  Va. 
379,  91  SE  820;  Burke  v.  Nutter,  79 
W.  Va.  743,  91  SE  812. 
203-72  Mobile  West  Shore  T.  Co.  v. 
Austin,  197  Ala.  432,  73  8  4;  Stans- 
field  V.  Dunne,  16  Ariz.  153,  141  P  736. 
204-73  Hopkins  v.  Erskine  (Me.), 
107  A  829. 

205-77  Snelling  v.  Brown,  167  Mich. 
202,  132  NW  549. 

205-79  St.  Louis  &  S.  P.  E.  Co.  v. 
Hall,  186  Ala.  353,  65  S  33;  Minton 
V.  Piano  Co.,  36  App.  Cas.  (DC)  137, 
33  LEA  (NS)  306;  Meyer  v.  Frenkil, 
113  Md.  36,  77  A  369;  Owen  v.  Hadley. 
186  Mo.  App.  Ill,  171  SW  973;  Parmer 
V.  Holmes,  35  N.  D.  344,  160  NW  143. 
206-80  Owen  v.  Hadley,  186  Mo. 
App.  Ill,  171  SW  973;  Shoemalker  v. 
Steam  Boiler  Co.,  83  Misc.  162,  144 
NYS  721. 
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:S0d-82  Dillon  i;.  Craig,  168  Mich. 
216,  132  NW  1041. 

^08-93  Douglas  v.  Morrisville,  84 
Vt.  302,  79  A  391. 

208-94  Ludwig  v.  Pusey  &  Janes 
Co.,  143  App.  Div.  290,  128  NY8  72. 
208-95  Merryman  «.  Wheeler,  130 
Md.  566,  101  A  551. 
208-96  Brucker  v.  B.  Co.,  166  Mich. 
330,  130  NW  822.  Bee  Tarentum 
Lumb.  Co.  V.  Marvin,  61  Pa.  Super.  294. 
209-98  Markel  v.  De  Francesco 
(Conn.),  105  A  703. 

210-7  Kann  v.  Kann,  256  Pa.  103, 
100  A  582. 

210-8  Shannon  &  Co.  v.  McElroy,  3 
Ala.  App.  519,  57  S  118. 
212-15  Shannon  &  Co.  v.  KcElroy, 
3  Ala.  App.  519,  57  S  118. 
212-16  Koltonski  v.  Mfg.  Co.,  182 
Fed.  208,  105  CCA  48;  Myriek  v.  Wal- 
lace, 5  Ala.  App.  398,  59  S  704;  Im- 
pervious Pro.  Co.  V.  Gray,  127  Md.  64, 
96  A  1;  Huff  v.  Simmers,  114  Md.  548, 

79  A  1003. 

212-17  Huff  V.  Simmers,  114  Md. 
548,  79  A  1003. 

212-18  Wilson  Bros.  Garage  v.  Lar- 
row,  90  Vt.  413,  98  A  902. 
213-29  [a]  Conditions  precedent. 
In  assumpsit  for  work  and  labor  on 
building,  a  defense  that  architect's 
certificate  was  a  necessary  condition 
precedent  and  the  defense  that  the 
architect  was  arbiter  with  respect  to 
differences  must  be  specially  pleaded. 
George  v.  Roberts,  186  Ala.  521,  65  S 
345 

215-40  Salinas  V.  L.  Co.  v.  Silica 
Co.,  159  Cal.  182,  112  P  1089;  Mc- 
Donald V.  Debenture  Co.,  146  Cal.  667, 

80  P  1090;  Farwell  v.  Murray,  104  Cal. 
464,  38  P  199;  Abadie  v.  Cabrillo,  32 
Cal.  172;  Wilkins  v.  Stidger,  22  Cal. 
231,  235,  83  AmDec  64;  Freeborn  v. 
Glazer,  10  Cal.  337;  Board  of  Comrs.  v. 
Gibson,  158  Ind.  471,  63  NB  982;  Brown 
V.  Perry,  14  Ind.  32;  Kersetter  «.  Ray- 
mond, 10  Ind.  199;  Peden  v.  Scott,  35 
Ind.  App.  370,  73JNE  1099;  Jenson  v. 
Lee,  67  Kan.  539,  73  P  72;  Clark  v. 
Fensky,  3  Kan.  385;  Meagher  v.  Mor- 
gan, 3  Kan.  366,  87  AmDec  476; 
Sehwartzel  v.  Karnes,  2  Kan.  App.  782, 
44  P  41;  Morgan  v.  Cleaver,  130  Md. 
617,  101  A  610;  Larson  v.  Sehmaus,  31 
Minn.  410,  18  NW  273;  Hosley  v. 
Black,  28  N.  T.  438;  Allen  v.  Patter- 
son, 7  N.  Y.  476,  57  AmDec  542;  Cald- 


well V.   Myers,   2    S.    D.    506,   51    NW 
210,    See  6  Stanbaed  Pboc.  667. 


ATTACHMENT 
239-3  Bucyrus  Co.  v.  M 'Arthur,  219 
Fed.  266;  Earp  v.  Stephens,  1  Ala.  App. 
447,  55  S  266;  Fowler  v.  Dickson,  1 
Boyce  (Del.)  113,  74  A  601;  Hedrick 
V.  Markham,  132  Md.  160,  103  A  98; 
De  Carie  v.  Marks,  171  Mich.  167,  137 
NW  94;  Duluth  Brew.  &  Malt.  Co.  v. 
Allen,  51  Mont.  89,  149  P  494;  Green 
V.  Hooper,  41  Nev.  12,  167  P  23;  Hisor 
f.  Vandiver,  82  N.  J.  L.  303,  82  A 
526;  Garrison  v.  Seckendorff,  79  N.  J. 
L.  203,  74  A  311;  Leavitt  &  Milroy 
Co.  V.  Rosenberg  Bros.  &  Co.,  83  O. 
St.  230,  93  NE  904;  Buckeye  Pipe  Line 
Co.  V.  Fee,  62  O.  St.  543,  564,  57  NE 
446,  78  lA.mSt  743;  Gilbert  v.  Burke, 
11  Ohio  C.  C.  (NS)  282,  20  Ohio  C.  D. 
586;  Cook  v.  Gasoline  E.  Wks.,  10  O. 
C.  D.  236,  19  O.  C.  C.  732;  Harlan  v. 
Inv.  Co.,  11  Ohio  N.  P.  (NS)  492L;  Van 
Voorhies  v.  Taylor,  24  Or.  247,  33  P 
38'0;  Home  Distilling  Co.  v.  Himmel, 
74  W.  Va.  756,  82  SE  1094. 
239-4  Feldman  v.  Preston,  194  Mich. 
352,  160  NW  655;  American  S.  Go.  v. 
Arktowitz,  54  Mont.  92,  166  P  685; 
Green  v.  Coit,  81  O.  St.  280,  90  NE 
794,  135  AmSt  784;  Mount  v.  Trammel 
(Okl.),  175  P  232. 

240-5  Oliver  v.  Kinney,  173  Ala.  593, 
56  S  203;  Griffin  Co.  v.  Howell,  38  Utah 
357,  113  P  326. 

240-6  Barber  v.  Morgan,  84  Conn. 
618,  80  A  791. 

241-7  Oliver  v.  Kinney,  173  Ala. 
593,  56  S  203;  Hood  v.  Bank,  12  Ala. 
App.  511,  67  S  721;  Barber  v.  Mor- 
gan, 84  Conn.  618,  80  A  791;  Tonn  v. 
Collins,  116  Md.  62,  81  A  219;  Barn- 
hart  Bros.  &  Spindler  v.  D|ollarhide 
(Mo.  App.),  186  SW  564;  Logan  v. 
Trust  Co.,  144  App.  Div.  372,  129  NYS 
577;  Buckeye  Pipe  Line  Co.  v.  Fee,  62 
O.  St.  543,  564,  57  NE  446,  78  AmSt 
743;  Grifan  Co.  v.  Howell,  38  Utah  357, 
113  P  326. 

241-8  Pyatt  v.  Riley,  252  111.  36,  96 
NE  570;  Grifan  Co.  v.  Howell,  38  Utah 
357,   113   P   326. 

242-10  Raymond  v.  Leishman,  243 
Pa.  64,  89  A  791,  AnnCasl915C,  780, 
LRA1915A,  400. 

[aj  Federal  courts  are  not  authorized 
to  issue  foreign  attachments  as  the 
original  process  commencing  actions 
against  defendants    not    amenable    to 
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personal  service.  Bucyrus  Co.  v.  M 'Ar- 
thur, 219  Fed.  266. 

243-11  Bueyrus  Co.  v.  M 'Arthur,  219 
Fed.  266;  Emery  &  Co.  v.  E.  Co.  (la.), 
166  TSTW  600;  Anderson  v.  Dever,  109 
Miss.  235,  68  S  166;  Johnson  v.  Whil- 
den,  166  N.  C.  104,  81  SE  1057;  Harlan 
V.  Capital  Inv.  Co.,  11  O.  N.  P.  (NS) 
492;  Cartmell  v.  Wurtlitzer,  5  O.  N.  P. 
(NS)  604;  Spores  v.  Maude,  81  Or.  11, 
158  P  169;  John  Fowler  &  Co.  v.  I^n- 
ley  Bros.,  6  P.  R.  Fed.  174.  See  Her- 
nandez V.  Hutchison,  21  P.  E.  175; 
Griffin  Co.  v.  Howell,  38  Utah  357,  113 
P  326. 

244-12  Earp  v.  Stephens,  1  Ala.  App. 
447,  55  S  266  (summary  and  extraor- 
dinary remedy) ;  Green  v.  Coit,  81  O. 
St.  280,  90  NE  794,  135  AmSt  784; 
Cook  V.  Gasoline  E.  Wks.,  10  O.  C.  D. 
236,  19  O.  C.  C.  732. 
244-13  S.  r.  Justice  of  Peace,  51 
Mont.  133,  149  P  709;  Duluth  Brew. 
&  Malt,  Co.  V.  Allen,  51  Mont.  89,  149 
P  494;  Brandly  v.  Butter  Co.,  130 
App.  Div.  410,  114  NYS  896;  Miller 
V.  Veldhuyzen,  13  O.  N.  P.  (NS)  546; 
Nichols  V.  Ingram,  75  Or.  439,  146  P 
988.      . 

244-14  Barber  v.  Morgan,  84  Conn. 
618,  80  A  791. 

244-15  Blair  v.  Winston,  84  Md.  356, 
35  A  1101;  City  Bank  f.  Merrit,  13  N. 
J.  L.  131';  Raymond  v.  Leishman,  243 
Pa.  64,  89  A  791,  AnnCasl915C,  780, 
LEA1915A,  400. 

245-16  E.  F.  Eivenae  Const.  Co.  v. 
Kinney,  173  Ala.  721,  56  S  206;  Oliver 
V.  Kinney,  173  Ala.  593,  56  S  203; 
McCormack  &  Co.  v.  Kinney,  173  Ala. 
720,  56  S  206;  Exchange  Nat.  Bank  v. 
Clement,  109  Ala.  270,  19  S  814;  Dowdy 
V.  Calvi,  14  Ariz.  148,  125  P  873;  Kel- 
ler i;.  Carr,  40  Minn.  42.8,  42  NW  292; 
Maurer  v.  Phillips,  182  Mo.  App.  440, 
168  SW  669;  Nichols  v.  Ingram,  75 
Or.  439,  146  P  988;  Lopez  v.  Alvarez, 
9  P.  I.  28;  Griffin  Co.  v.  Howell,  38 
Utah  357,  113  P  326.  See  Sims,  Har- 
rison &  Co.  V.  Jacobson  &  Co.,  51  Ala. 
186;  Johnson  v.  Stockhara,  89  Md.  368, 
376,  43  A  943. 

245-17  Mims  v.  Garvin,  106  S.  C. 
381,  91  SE  289. 

245-18  [a]  The  statute  of  Qhio 
allowing  an  attachment  of  ten  per  cent 
of  the  debtor's  earnings  in  an  action 
for  neces8£(ries  is  constitutional.  Wicox 
17.  K.  B.  Co.,  20  0.  C.  C.  (NS)  452. 


246-19  Sturdee  v.  E.  Co.,  196  Fed. 
211,  116  CCA  43;  Dixon  v.  Stock  Co., 
214  Fed.  418;  Herrick  v.  Herrick,  186 
Ala.  439,  65  S  146;  Earp  v.  Stephens. 
1  Ala.  App.  447,  55  S  266;  Standard 
Auto  Sales  Co.  v.  Lehman  (Cal.  App.), 
186  P  178;  De  Carie  v.  Marks,  171 
Mich.  167,  137  NW  94;  Kelderhouse  v. 
McGarry,  82  Misc.  365;  143  NYS  741; 
Edwards  Mfg.  Co.  v.  Mill  Co.,  11  0.  C. 
C.  (NS)  479;  Cook  v.  Gasoline  E. 
VvTks.,  10  O.  C.  D.  236,  19  O.  C.  C.  732; 
Miller  v.  Veldhuyzen,  13  O.  N.  P.  (NS) 
546;  Home  Distilling  Co.  v.  Himmel,  74 
W.  Va.  756,  82  SE  1094. 
247-21  Earp  v.  Stephens,  1  Ala.  App. 
447,  55  S  266;  Kohler  •;;.  Agassiz,  99 
Cal.  9,  33  P  741;  Merchants'  Nat. 
Union  v.  Buisseret,  15  Cal.  App.  444, 
115  P  58;  Carson  v.  Woodrow,  160  N.  C. 
143,  75  SE  996;  Leavitt  &  Milroy 
Co.  V.  Eosenberg  Bros.  &  Co.,  83  O.  St. 
230,  93  NE  904;  Gilbert  v.  Burke,  11 
O.  C.  C.  (NS)  282,  20  O.  C.  D.  586; 
Miller  «.,  Veldhuyzen,  13  O.  N.  P.  (NS) 
546;  Spores  v.  Maude,  81  Or.  11,  158 
P  169;  John  Fowler  &  Co.  v.  Finley 
Bros.,  6  P.  E.  Fed.  174;  Home  Dis- 
tilling Co.  V.  Himmel,  74  W.  Va.  756, 
82  SE  1094. 

24S-22  Hedrick  v.  Markham,  132 
Md.  160,  .103  A  98;  De  Carie  v.  Marks, 
171  Mich.  167,  137  NW  94;  Page  ■». 
McDonald,  169  N.  C.  38,  74  SE  642; 
Leavitt,  etc.  Co.  v.  Eosenberg  Bros.  & 
Co.,  83  O.  St.  230,  93  NE  904;  Green 
V.  Coit,  81  O.  St.  280,  90  NE  794,  135 
AmSt  784;  Simon  v.  Lumb.  Co.  (Tex. 
Civ.(),  146  SW  592;  Damron  &  Kelly 
V.  Bank,  112  Va.  544,  72  SE  153. 
248-23  Butterfield  v.  Miller,  195  Fed. 
200,  115  CCA  152  (announcing  rule  in 
Tennessee) ;  Shillaher  v.  Waldo,  1  Haw. 
31,  41;  American  Steel  &  W.  Co.  ». 
Meyers,  11  O.  N.  P.  (NS)  652;  Harlan 
V.  Capital  Inv.  Co.,  11  O.  N.  P.  (NS) 
492. 

248-25     Sims,     Harrison     &     Co.    ■». 
Jacobson   &   Co.,   51   Ala.  186;   Eoznik 
V.  Becker,  68  Wash.  63,  122  P  593. 
251-38     Graham    v.   Annis,     28    Cal. 
App.  754,  153  P  981. 
254-45     Maedonald  v.  Fitzgerald  (N. 
D.),  171  NW  879.     See  Johnson  v.  Lar- 
son, 96  Neb.  193,  147  NW  476. 
254-46     Hall   v.  Lemmond,  105  S.  C. 
154,  89  SE  545. 

254-48     Danser   v.   Mallonee,   77  W. 
Va.   26,   86   SE   895. 
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254-49  Hedrick  v.  Markham,  132 
Md.  160,  103  A  98;  Robinson  ,,.  C,  118 
Va.  785,  87  SE  553. 

254-50  Edwards  v.  Case,  78  Or.  220, 
152  F  880. 

255-52  Edwards  v.  Case,  78  Or.  220, 
152  P  880. 

256-59     Woodward  v.  Lishman,  80  N. 
J.  L.  586,  78  A  701. 
256-62     Comp.    Johnson     &     Son     v. 
Friedman-Shelbv  Shoe  Co.,  15  Ga.  App. 
561,  83  SE  969." 

260-78     Johnstone  v.  Kelly,  7  Penne. 
(Del.)  119,  74  A  1099. 
260-81     See   5    Standard   Pkoc.    633, 
741. 

263-92  Hawk  v.  Harris,  112  la.  543, 
84  NW  664,  84  AmSt  352.  See  Mer- 
riman  v.  Sarlo,  63  Ark.  151,  37  SW 
879. 

264-95  Greaoen  v.  Lumb.  Co.,  167 
Mich.  569,  133  NW  538.  See  5  Stand- 
ard Peoc.  634. 

265-99  East  Bangor  C.  S.  Co.  v. 
Badger,  250  Pa.  422,  95  A  559.  Contra, 
Jordan  v.  Moore,  82  N.  J.  L.  552,  82 
A  850. 

265-1  [a]  Non<resident  devisees. — At- 
tachment may  issue  against  the  devisees 
of  a  deceased  debtor  when  the  devisees 
are  non-residents  of  the  state,  and  prop- 
erty within  the  state  devised  by  the 
original  debtor  may  be  attached.  Jor- 
dan v.  Moore,  82  N.  J.  L.  552,  82  A 
850. 

265-2  Jordan  v.  Moore,  81  N.  J.  L. 
118,   78  A   1048. 

267-9  House  v.  Eouse  (Tex.  Civ.), 
183  SW  379. 

268-11  See  Schlater  v.  Broaddus,  3 
Mart.  NS  (La.)  321. 
268-12  JPowIer  v.  Dickson,  1  Boyce 
.-(Del.)  113,  74  A  601;  Leavitt  &  Milroy 
Co.  V.  Rosenberg  &  Co.,  83  O.  St.  230, 
93  NE  904  (except  those  excepted  by 
Rev.  St.,  §5521);  Northern  Pacific  E. 
Co.  V.  Baum,  12  O.  C.  C.  (NS)  271; 
Northern  Pac.  B.  Co.  f.  Baum,  32  O. 
C.  C.  505.  See  5  Standard  Proc.  740. 
269-15  Jennings  v.  Idaho  Ry.,  L.  & 
P.  Co.,  26  Ida.  703,  146  P  101,  LBA 
1915D,  115;  Gurmarin  &  Co.  v.  Trust 
Co.,  100  S.  C.  12,  84  SE  298. 
269-16  Comp.  Burr  v.  Cooperative 
Constr.  Co.,  162  111.  App.  512. 
269-17  Birdsall  i-.  Germain  Co.,  227 
Fed.  953.  See  5  Standard  Peoc.  636. 
270-18  Coombs  i:  Hogan,  114  Me. 
123,  95  A  512;  American  Steel  &  W. 
Co.  V.  Meyers,  11  O.  N.  P.  (NS)  652. 


270-20  [a]  In  an  action  for  neces- 
saries, under  §10,253,  5  Page  &  Adams 
Ohio  Ann.  Code,-  property  other  than 
personal  earnings  of  the  debtor  may 
be  attached.  Corbett  v.  Goldwender,  20 
O.  C.  C.  (^S)  451. 

Erratum. — The  reference  under  catch- 
line  "Church  Pews"  should  be  to  15 
Standard  Pboc.  900,  note  28. 
271-21  Johnson  v.  Whilden,  166  N. 
C.  104,  81  SE  1057;  Needham  v. 
Cooney  (Tex.  Civ.),  173  SW  979. 
271-23  First  Nat.  Bk.  v.  Coates 
(Okl.),  161  P  1095. 

[a]  Wages. — Schaap  v.  Flick,  14  O.  N. 
P.  (NS)  260;  Parkinson  v.  Crawford, 
13  O.  N.  P.  (NS)  73;  King  v.  Laws, 
5  O.  N.  P.  (NS)  414,  17  O.  D.  N.  P. 
349.  See  Corbett  v.  Goldwender,  20 
O.  C.  C.  (NS)  451;  Barrow  v.  Wil- 
liams, 12  Ohio  N.  P.  (NS)  518. 

[b]  In  an  action  for  necessaries  (1) 
ten  per  cent  of  wages  may  be  at- 
tached. Deacon  v.  Powers,  20  O.  C.  C. 
(NS)  559.  (2)  "Necessaries"  within 
the  meaning  of  this  statute  "means 
such  things  as  are  necessary  for  the 
debtor  and  his  family."  It  does  not 
include  groceries  furnished  the  mother 
of  an  unmarried  man,  for  there  is  no 
legal  obligation  of  support.  Deacon 
V.  Powers,  20  O.  C.  C.  (NS)  559;  Pitts- 
burgh W.  H.  Co.  V.  Meckel,  9  O.  N.  P. 
(NS)  581.  See  Zepp  &  Co.  v.  Dye, 
16  O.  N.  P.  (NS)  443.  (3)  The  word 
is  not  used  in  the  narrow  sense  as 
meaning  indispensable.  Pittsburgh  W. 
H.  Co.  V.  Meckel,  9  0.  N.  P.  (NS)  581. 
See  16  Standard  Proc.  115. 

[c]  Property  of  a  married  woman 
living  with  her  husband,  neither  of 
whom  has  a  homestead,  is  exempt.  The 
fact  that  she  is  a  prostitute,  plying  her 
vocation,  does  not  render  it  attachable. 
Barnes  v.  Eliekman,  18  O.  C.  C.  (NS) 
182. 

[d]  Division  of  community  property 
not  exempt.  MJlberger  y.  Veselsky,  97 
Kan.  433,  155  P  957. 

Erratum.  —  Cross  -  reference     to     title 

"Seamen"     should    be     15     Standard 

Proc.  41. 

272-28     Hanson  v.  Morrison,  30  Ida. 

422,   165   P   521. 

273-34     [a]     Corporate    bonds    may 

be    attached.      Tweedy    v.    Bogart,    56 

Conn.  419,  15  A  374;   Bowker  v.  Hill, 

60  Me.  172;  De  Beam  v.  De  Beam,  115 

Md.  668,  81  A  223,  36  LRA  (NS)  421; 

Bates  V.  R.  Co.,  4  Abb.  Pr.  (NY)   72, 
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13  How.  Pr.  516;  Von  Hesse  v.  Maek- 
aye,  55  Hun  365,  8  NYS  894;  King, 
Brown  &  Co.  f.  Hyatt,  41  Pa.  229. 
273-35  Grier  v.  Campbell,  21  Ala. 
327  (levy  may  be  made  upon  a  candle- 
stick worth  but  ten  cents);  U.  S.  v. 
Graff,  67  Barb.  (NY)  304;  Hartzog- 
Hagood,  etc.  Co.  v.  Wilson,  97  S.  C. 
475,  81  8E  180. 

fa]  Bonds  registered  in  the  names  of 
others  than  the  debtor  cannot  be  at- 
tached. De  Beam  v.  De  Gallard  de 
Brassae  de  Beam,  .115  Md.  685,  81.  A 
,222. 

[b]  Sealed  package  in  a  locked  safety 
deposit  box  mav  be  attached.  Tilling- 
hast  V.  Johnson,  34  E.  I.  136,  82  A 
788,  AnnCasl914A,  960,  41  LEA  (NS) 
764. 

273-36  Conde  v.  Sweeney,  16  Gal. 
App.  157,  116  P  319. 
274-38  Fowler  v.  Dickson,  1  Boyce 
(Del.)  113,  74  A  601. 
274-39  5arber  v.  Morgan,  84  Conn. 
618,  80  A  791;  Fowler  v.  Dickson,  1 
Boyce  (Del.)  113,  74  A  601;  Buxton 
V.  Fulcher,  18  Ga.  App.  517,  90  SE 
106;  Husband  v.  Lineham,  168  Ky.  304, 
181  SW  1089;  Harris  v.  Co.  (Okl.),  182 
P  85;  Nat.  Bank  v.  E.  Co.,  21  O.  St. 
221 ;  Young  V.  South  T.  I.  Co.,  85  Tenn. 
189,  2  SW  202,  4  AmSt  752. 
fa]  Though  certificate  not  within  the 
state. — Bowman  v.  Breyfogle,  145  Ky. 
443,  140  SW  694;  Young  v.  South  T. 
I.  Co.,  85  Tenn.  189,  2  SW  202,  4 
AmSt  752. 

275-40     Comp.  National  Bank  «.  Lake 
'Shore  R.  Co.,  21  O.  St.  221. 
275-43     United   States   Exp.'    Co.    v. 
Hurlock,  120  Md.  107,  87  A  834,  Ann 
Casl915A,  566. 

276-45  Barber  v.  Morgan,  84  Conn. 
618,  80  A  791;  Bowman  v.  Breyfogle, 
145  Ky.  443,  140  SW  694. 
[a]  When  within  the  state. — United 
States  Exp.  Co.  v.  Hurlock,  120  Md. 
107,  87  A  834,  AnnCasl915A,  566. 
277-46  fa]  Cashier's  check. — Where 
a  trust  company  holds  the  amount  of 
a  cashier's  check  to  the  depositor's 
order,  and  the  depositor  has  not  >)nly 
drawn  a  check  upon  it  in  favor  of  a 
railroad  company  but  has  also  assigned 
such  fund  to  the  company,  without 
notice,  however,  to  the  trust  company, 
an  attachment  of  the  property  of  the 
railroad  does  not  touch  the  fund.  Stur- 
dee  f.  E.  Co.,  196  Fed.  211,  116  CCA 
43. 


279-60  Koontz  v.  E.  Co.,  220  Mass. 
285,  107  NE  973,  LEA1915D,  838. 
280-65  Dawson  v.  Holcomb,  1  Ohio 
275;  Amadep  v.  Eossy,  21  P.  E.  333. 
280-66  Buchanan  v.  Alexander,  4 
How.  (US)  20,  11  L.  ed.  857;  StiOman 
V.  Isham,  11  Conn.  124;  Spalding  v. 
Imlay,  1  Eoot  (Conn.)  561;  Farmers' 
Bank  v.  Ball,  2  Penne.  (Del.)  374,  46 
A  751 ;  Tracy  v.  Hornbuckle,  8  Bush 
(Ky.)  336;  Chealy  v.  Brewer,  7  Mass. 
259;  Lodor  v.  Baker,  39  N.  J.  L.  49; 
Eundle  v.  Scheetz,  2  Miles  (Pa.)  330; 
Bank  of  Tennessee  v.  Dibrell,  3  Sneed 
(Tenn.)  379;  Buck  v.  Guarantors'  L. 
I.  Co.,  97-  Va.  719,  34  SE  950;  Bollo 
V.  Andes  Ins.  Co.,  23  Gratt.  (64  Va.) 
509.  See  note  in-  44  LEA  (NS)  218. 
281-67  Hill  V.  Barton,  194  Mo.  App. 
325,  188  SW  1105. 

282-73  Beaulieu  v.  Clark,  210  Mass. 
90,  96  NE  319. 

fa]  Consent  of  the  court  in  whose  pos- 
session the  property  is  by  virtue  of  a 
prior  attachment,  is  necessary.  Bern- 
ington  Typewriter  Co.  v.  Hall,  183  Ala. 
519,  63  S  74. 

282-75  Beaulieu  v.  Clark,  210  Mass. 
90,  96  NE  319.      . 

285-85  Eothweiler  v.  Mason,  92 
Kan.  612,  141  P  245. 
285-88  fa]  Where  the  claimants  of 
the-  property  in  replevin  are  in  court, 
the  rule  of  the  text  does  not  apply. 
Eothweiler  v.  Mason,  92  Kan.  612,  141 
P  245. 

286-92  Cunningham  v.  Bright,  228 
Mass.  385,  117  NE  909;  Spokane  M. 
Assn.  V.  Cofeey,  123  Minn.  364,  143 
NW  915. 

287-96  Humphrey  v.  Wheeler  (Vt.), 
101  A  1018. 

288-97  Manila  v.  Gambe,  13  Phil. 
Isl.  109. 

288-98     Johnson  v.  Whilden,  166  N. 
C.  104,  81  SE  1057. 
288-99     Hoover  v.  Bank  (Tex.  Civ.), 
192   SW  1149. 

290-2  McDermott  f.  Hayes,  197  Fed. 
129,  116  CCA  553. 

390-4  Coyne  v.  Plume,  90  Conn.  293, 
97  A  337. 

291-9  Banking  Corp.  v.  Hein,  52 
Mont.  238,  156  P  1085. 
294-20  McNelus  v.  Stillman,  172 
App.  Div.  307,  158  NYS  428;  Manila 
V.  Gambe,  13  P.  L  109. 
fp.]  A  "debt"  within  the  meaning  of 
the  statute  "means  some  definite 
amdunt  of  money,  ascertained  or  cap- 
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able  of  being  ascertained,  which  may  be 
paid  over  to  the  sheriff  or  the  court 
under  an  order,  while  'credits'  and 
''personal  property'  are  something  be- 
longing to  the  defendant,  but  in  pos- 
session and  under  the  control  of  the 
person  attached."  Manila  «.  Gambe, 
13  P.  I.   109. 

294-22  [a]  Dividends^  and  iuteiest 
on  deposits  to  be  attachable  must  be 
due.  Loewe  v.  Bank,  230  Fed.  303. 
295-27  [a]  A  judgment  is  not  at- 
tachable. Needham  v.  Cooney  (Tex. 
Civ.),  173  SW  979. 

296-31  Armstrong  v.  Kinsell,  164  N. 
C.  125,   80   SE  235. 

296-34  Interlocking  Stone  Co.  v. 
'  Scribner,  19  Cal.  App.  344,  126  P  178. 
[a]  A  note  may  be  attached. — Whit- 
ney V.  Day,  86  Or.  268,  168  P  295. 
297-44  fa]  Property  which  has 
ceased  to  belong  to  the  undivided  es- 
tate and  which  has  passed  under  the 
control  of  a  third  person  whose  credit 
has  been  duly  recognized  cannot  be  at- 
tached. Ortiga  Bros.  &  Co.  v.  Enage, 
18  P.  I.  345. 

298-49  Taylor  v.  Bacon,  102  Ark. 
97,  142  SW  1128. 

299-50  [a]  When  a  fee  simple  or 
"any  less  ^egal  estate"  of  defendant 
is  attachable,  the  interest  of  a  son 
under  the  will  of  his  father  may  be 
attached,  where  the  will  devises  to  the 
children  all  his  real  estate  subject  to 
a  life  estate  in  their  mother  and  sub- 
ject to  a  trust  condition  that  the 
property  be  kept  together  and  the  rents 
and  profits  divided  until  the  youngest 
child  reach  thirty,  at  which  time  it 
should  be  sold  and  the  proceeds  divided. 
Tatum  V.  Trust  Co.,  185  Ala.  249,  64 
S  561. 

299-52  "Ward  v.  Benner,  89  Kan. 
369,  131  P  609. 

299-53  Griggs  v.  Nadeau,  137  CCA 
189,  221  Fed.  381;  Jordan  v.  Landram, 
35  App.  Cas.  (DC)  89;  McCoy  v. 
Flynn,  169  la.  622,  151  NW  465,  LEA 
1915D,  1064  (property  in  the  hands  of 
,the  personal  representative  cannot  be 
attached);  In  re  Heller,  14  O.  N.  P. 
(NS)  604. 

[a]  For  debts  of  a  deceased  debtor 
"attachments  may  issue  .  .  .  against 
his  executor,  administrator,  trustee, 
heir  or  devisee  in  all  lases  in  which 
the  writ  might  have  issued  against  such 
debtor  immediately  prior  to  his  de- 
cease, and  all    real    estate    descended 


from  or  devised  by  him  to  the  heir 
or  devisee  may  be  attached."  Jor- 
dan V.  Moore,  82  N.  J.  L.  552,  82  A 
850. 

300-58  Loewe  v.  Bank,  230  Fed, 
303. 

300-61  Holder  Lumb.  Co.  v.  Scar- 
borough, 28  Cal.  App.  152,  151  P  674; 
Sinimonds  v.  i^enton,  95  Neb.  771,  146 
NW  944;  Alvaran  v.  Marquez,  11  P.  I. 
263;  Lopez  v.  Alvarez,  9  P.  I.  28; 
Guinermo  v.  Matienzo,  8  P.  I.  368.  See 
Merchants'  Nat.  Bank  v.  Parker,  142 
Ga.  265,  82  SE  658. 
[a]  Proof  waived  by  replevying  the 
property  attached.  Eaag  f.  Rogers,  9 
6a.  App.  650,  72  SE  46. 
301-62  Loewe  v.  Bank,  230  Fed. 
303. 

301-63  Nisbet  v.  Trust  Co.,  229  Fed. 
644,  144  CCA  54;  Grier  v.  Campbell, 
21  Ala.  327;  Banks  v.  Eice,  8  Colo. 
App.  217,  45  P  515;  Saylor  v.  Crooker, 
97  Kan.  624,  156  P  737;  Ornelas  v. 
Silvan  Newburger  &  Co.,  139  La.  832, 
72  S  372;  Lyman  v.  James,  85  Vt. 
355,  82  A  177.  See  Ehine  v.  Logwood, 
10  La.  Ann.  585. 

[a]  When  the  sale  is  void  for  failure 
to  record  the  certificate  it  may  be  at- 
tached as  the  property  of  the  vendor. 
Eamos  v.  De  la   Eama,   16   P.   I.   554. 

[b]  Property  over  which  the  defend- 
ant has  lost  control  cannot  be  at- 
tached. Oliver  v.  Lake,  3  La.  Ann.  78. 
302-64  Kelly  v.  Baker,  26  App.  Div. 
217,  49  NTS  973. 

[a]  Property  In  possession  of  a  build- 
ing contractor  is  presumed  to  have 
been  furnished  on  the  credit  of  the 
building  and  is  not  subject  to  an  at- 
tachment against  him.  Pratt  v.  Nakdi- 
men,  99  Ark.  293,  138  SW  974,  Ann 
Casl913A,   872. 

302-65  G.  B.  Hurt  v.  Co.  (Pa.),  106 
A  248. 

303-72  See  LEA1915B,  351n. 
304-75  Wilson  v.  Clark,  11  Ga.  App. 
348,  75  SE  334;  Macke  v.  Hubert,  11 
P.  I.  480;  Pena  v.  Mitchell,  9  P.  I.  587 
307-80  McCullough  &  Co.  v.  Taylor, 
25  P.  J.  110. 

307-84     Carroll  v.  Sanford,  34  E.  I. 
337,  83  A  855,  40  LEA   (NS)   1204. 
308-86     See  Heinszen  &  Co.  u.  Peter- 
son, 10  P.  T.  339. 

fa]  Possession  of  pledgee's  agent  who 
receives  the  proceeds  of  pledged  goods 
when  sold,  is  the  possession  of  the 
pledgee  so  far  as  an  attaching  creditor 
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of    the    pledger    is    concerned.     Inder- 

riedeu   Oo.    t.  Bank   of    Newberg,    176 

111.  App.  301. 

311-95     Buckeye  Nat.  Bank  v.  Huff, 

114  Va.  1,  75  SE  769. 

312-97     Comp.    Cutters    v.    Baker,    2 

La.  Ann.  572,  dist.  in  First  Nat.  Bank 

V.  Martin,  127  La.  733,  53  S  973. 

312-99    Pratt  v.  Nakdimen,  99  Ark. 

293,  138  SW  974. 

313-3     Carroll  v.  Haakins,  212  Mass. 

593,   99    NE   477;    Peterson    v.    Swenn- 

ingston,   178   MfcTi.   294,   144   NW   550. 

315-9     Barrett    v.    Sargeant,    18'  Vt. 

365.    Comp.  Saylor  v.  Crooker,  97  Kan. 

624,  156  P  737. 

315-13     Erdman  v.  Erdman,  109  Ark. 

151,  159  SW  201.  I 

317-16     Halton      v.      Shepard       Co. 

(Okl.),    166    P    745;    Clopton    c.    Jolly 

&  Terry   (Tex.  Civ.),  181   SW   562. 

318-22     Crutts  v.  Daly,  84  Misc.  192, 

145  NTS  850. 

319-25     Peldman  v.  Preston,  194  Mich. 

352,  160  NW  655. 

321-38     [a]    Entirety  estate. — In  an 

action  against  husband   and    wife    on 

their   joint    notes,    an    estate   held   by 

them   by   entireties   may   be    attached. 

Union   Nat.   Bank   v.   Finley,   180   Ind. 

470,  103  NE  110. 

322-40     Johnston  v.   Shaw,   190  Fed. 

466,  111  CCA  298. 

323-45     Coleman  v.  Zapp  (Tex.  Civ.), 

135  SW  730. 

[a]  Where  a  judgment  Is  ddrmant  be- 
cause of  failure  to  issue  an  execution 
within  the  year,  an  attachment  may 
issue  in  a  scire  facias  proceeding  to 
revive  the  judgment.  Coleman  v.  Zapp 
(Tex.),  151  SW  1040. 

[b]  When  a  judgment  has  not  been 
entered  so  that  an  execution  can  issue, 
an  attachment  may  be  sued  out.  Cole- 
man V.  Zapp  (Tex.  Civ.),  135  SW  730. 
323-48  Dixon  v.  Stock  Co.,  214  Fed. 
418. 

323-49  Duluth  Brew.  &  Malt.  Co.  «. 
Allen,  51  Mont.  89,  149  P  494. 
[a]  In  an  action  in  interpleader,  a  de- 
fendant who  by  cross-complaint  against 
the  plaintiff  states  a  cause  of  action 
on  contract  for  the  direct  payment  of 
money  may  make  an  afS.davit  for  an 
attachment.  Interlocking  Stone  Co.  v. 
Scribner,  19  Cal.  App.  344,  126  P  178. 
324-53  Comp.  Maryville  Merc.  Co. 
V.  Hedgecock  (Mo.  App.),  186  SW  55. 
324  54  Edwards  v.  Dealers'  Ice  & 
Cold  Storage  Co.,  17  Ariz.  98,  148  P 


908  (if  the  contract  is  not  fully  se- 
cured); Lowenberg  v.  L.  Jacobson's 
Sons,  25  Cal.  App.  790,  145  P  734; 
S.  V.  Justice  of  Peace,  61  Mont.  133,  149 
P  709;  First  Nat.  Bank  v.  Murphy,  34 
Nev.  461,  125  P  365,  if  originally  se- 
cured an  attachment  will  lie  "when 
such  security  has  been  rendered  nuga- 
tory by  the  act  of  the  defendants." 
[a]  It  must  be  a  lien  of  a  fixed,  de- 
terminate character,  capable  of  being 
enforced  with  certainty  and  depending 
on  no  conditions.  Edwards  v.  Cold 
Storage  Co.,  17  Ariz.  98,  148  P  908, 
citing  cases. 

326-59  Smyth  v.  Mayer,  105  Misc. 
391,  174  NYS  197. 

327-62  Lowenberg  v.  L.  Jacobson's 
Sons,  25  Cal.  App.  790,  145  P  734. 
328-64  Patterson  v.  McMinn  (Tex. 
Civ.),  152  SW  223. 
329-65  Lowenberg  v.  L.  Jacobson's 
Sons,  25  Cal. -App.  790,  145  P  734; 
Steele- Wedeles  Co.  v.  Pack.  Co.,  153  111. 
App.  576;  Christie  &  Lowe  v.  Iron  Wks. 
Co.,  128  La.  208,  54  S  742;  Sondheimer 
Co.  V.  Richland  L.  Co.,  121  La.  786, 
46  S  806;  Sher  if.  Church  (N.  J.  L.), 
107  A  57;  Bestrepo  v.  JaramUlo,  149 
App.  Div.  941,  134  NYS  352.  See  El- 
well  &  Co.  V.  Cement  Co.,  154  App. 
Div.  122,  138  NYS  1004. 

[a]  Original  attachments  will  not  lie 
to  recover  unliquidated  damages. 
Steele-Wedeles  Co.  v.  Pack.  Co.,  153  111. 
App.  676. 

[b]  Margin  between  market  price  and 
contract  price  is  a  sufBciently  certain 
basis  for  fixing  the  amount  of  the 
debt.  Singer  Mfg.  Co.  v.  Johnson  & 
Son,  134  La.  590,  64  S  479. 
330-70  Landis  v.  Case,  5  O.  N.  P. 
366,  7  O.  D.  454;  Patterson  v.  McMinn 
(Tex.  Civ.),  152  SW  223.  See  Walton 
V.  Walton  (N.  C),  100  SE  176. 

[a]    Attachment  of  automobile  for  in- 
juries  caused  thereby. — Merchants'   & 
Planters'  Bank  v.  Brigman,  106  S.  C. 
362,  91  SE  332,  LEA1917E,  925. 
331-72     Guarantee    T.    &    B.    Co.   v. 
Flannery,  124  Md.  586,  93  A  152. 
332-73     Green  v.  Hoppe  (Tex.  Civ.), 
175  SW  1117;  Stockgrowers  State  Bank 
i:  Millard  (Wyo.),  186  P  121. 
[a]     Where  some  act  on  the  part  of 
the  debtor,  except  the  mere  allowance 
of  time  to  lapse,  is  necessary  to  render 
the   debt   due,   it   cannot   be   attached. 
Bergin  &  Brady  Co.  v.  Fraas,  3  0.  N. 
P.  (NS)  206,  15  O.  D.  N.  P.  369. 
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334-75  Union  Bank  &  Tr.  Co.  v. 
Himmelbauer  (Mont.),  181  P  332. 
336-84  [a]  In  an  action  for  re- 
scission of  a  contract,  an  attachment 
does  not  lie.  Pineyro  v.  Utor,  1  P.  I. 
79. 

336-87  McClelland  v.  Linton,  121 
Ark.  79,  180  SW  482;  Hamburger  v. 
Halperin,  28  Cal.  App.  317,  152  P  61; 
Lowenberg  v.  Jaeobson'a  Sons,  25  Cal. 
App.  790,  145  P  734;  East  Bangor 
C.  S.  Co.  V.  Badger,  250  Pa.  422,  95  A 
559. 

338-97  Dowdy  v.  Calvi,  14  Ariz.  148, 
126  P  873;  Lowenberg  v.  L.  Jacob- 
son's  Sons,  25  Cal.  App.  790,  145  P 
734. 

339-1  Willett  &  Burr  v.  Alpert 
(Cal.),  185  P  976;  Hamilton  v.  Mfg. 
Co.,  176  Cal.  569,  169  P  238;  Eeyer 
V.  Blaisdell,  26  Colo.  App.  387,  143 
P  385;  Brew.  &  Malt.  Co.  v.  Allen, 
51  Mont.  89,  149  P  494;  Harlan  v. 
Capital  Inv.  Co.,  11  O.  N.  P.  (NS) 
492. 

[a]  In  action  for  serrlces  rendered. 
Citizens  S.  &  T.  Co.  v.  Grossner,  17 
0.  C.  C.  (NS)  87. 

339-2  Nua  v.  Mahelona,  23  Haw. 
702. 

340-3  [a]  Implied  contract.  —  At- 
tSjChment  will  issue  in  a  suit  on  im- 
plied contract  to  recover  money  fraud- 
ulently obtained  as  necessary  to  pur- 
chase mining  claims.  Reyer  v.  Blais- 
dell, 26  Colo.  App.  387,  143  P  385. 

[b]  Wrongful  conversion. — S.  v.  Supe- 
rior Court  (Wash.),  178  P  827. 
341-4     Gillett  v.  Pullman  Co.,  10  O. 
N.  P.  (NS)  592. 

342-6  Conran  v.  Fenn,  159  Mo.  App. 
664,  140  SW  82;  Hisor  v.  Vandiver, 
83  N.  J.  L.  433,  85  A  181;  East  Bangor 
Con.  Slate  Co.  v.  Badger,  250  Pa.  422, 
95  A   559. 

[a]  Action  for  automobile  injuries. 
Merchants'  &  Planters'  Bank  v.  Brig- 
man,  106  S.  C.  362,  91  SE  332,  LEA 
1917E    925 

342-7     [a]     Libel.— Cain    v.    Perfect, 
89  Kan.  361,  131  P  573. 
343-9     Conran  v.  Fenn,  159  Mo.  App. 
664,  140  SW  82. 

343-10  [a]  In  scire  facias. — An  at- 
tachment will  issue  in  a  scire  facias 
proceeding  to  have  a  judgment  entry 
corrected  and  to  revive  the  judgment. 
Coleman  v.  Zapp,  105  Tex.  491,  151  SW 
1040. 


344-12  [a]  In  federal  courts,  an  at- 
tachment cannot  issue  in  a  statutory 
proceeding.  Dixon  v.  Stock  Co.,  214 
Fed.  418. 

345-16  [a]  An  obligation  to  pay  a 
sum  of  money  includes  the  principal 
sum,  interest  and  perha,p8  attorney's 
fees.  Hermida  v.  Gestera,  20  P.  E.  423. 
346-19  Contra,  8.  v.  Ehle,  112  Ark. 
385,  166  SW  535. 

347-26    Eckhardt  v.  Taylor,  90  Kan. 
698,   136   P   218;    Crump  v.   Sadler,   41 
Okl.   26,   136   P   1102;    Callier  v.   Gan- 
non, 40  Okl.  275,  137  P  1179. 
347-30    Bucyrus  Co.  v.  M 'Arthur,  219 
Fed.   266;   Deming  Nac.   Bk.  v.  Baker 
(W.  Va.)_j  98  SE  438. 
[a]   In  federal  courts,  the  remedy  by 
attachment    is    specifically    limited    to 
"common-law     causes."       Bucyrus     v. 
M 'Arthur,    219    Fed.    266. 
348-33     [a]     A    party    having    pro- 
ceeded both  at  law  and  in  equity  may 
dismiss  his  attachment  at  law  and  pro- 
ceed in  equity.     Niehaus  v.  Const.  Co., 
135  Tenn.  382,  186  SW  461. 
348-34     Stanford    Hotel    Co.    v.    Co. 
(Cal.),  181  P  780. 

[a]     Interpleader. — A  defendant  in  an 
ection  in  interpleader  may  in  a  proper 
case   attach    the   fund   held   by  plain- 
tiff before  it  is  paid  into  court.    Inter- 
locking Stone  Co.-  V.  Scribner,  19  Cal. 
App.  344,  126  P  178. 
350-37     Goldberg  v.  Peerless  Co.,  197 
Mich.  362,  163  NW  895. 
350-40     Ark.  Nat.  Bk.  r.  Stuckey,  121 
Ark.  302,  181  SW  913. 
351-44    In  re  Eule  Ten,  1  P.  E.  Fed. 
450. 

351-45  Pitman  c.  West,  198  Mo. 
App.  92,  199  SW  756;  Baldwin  v.  Flagg, 
43  N.  J.  L.  495;  Bostwick  v.  Carr,  165 
App.  Div.  55,  151  NYS  74;  Citizen's 
S.  &  T.  Co.  V.  Grossner,  17  O.  C.  C. 
(NS)  87;  Daniels  v.  Taylor,  13  O.  C.  C. 
(NS)  116;  Landis  v.  Case,  5  O.  N.  P. 
366,  7  O.  D.  454;  Raymond  v.  Leish- 
man,  243  Pa.  64,  89  A  791,  AnnCas 
1915C,  780,  LDA1915A,  400;  Copeland 
Co.  V.  Brown,  103  S.  C.  177,  87  SE 
1002. 

351-46  Baker  M.  Co.  v.  Hancock 
Bros.  Co.,  20  Ga.  App.  799,  93  SE  496; 
Stafford  V.  Mills,  57  N.  J.  L.  570,  31 
A  1023. 

351-47  Davies  v.  Thompson  (Okl.), 
160  P  75. 

351-48  [a]  A  residence  within  the 
state  long  enough  to  give  a  person  tbQ 
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lighta  of  citizenship,  to-wit,  twelve 
months,  would  be  as  a  general  rule  suf- 
ficient to  make  him  a  resident.  Taylor 
V.  Knox,  1  Ball.  (US)  158,  1  L.  ed. 
80. 

352-49  Krone  v.  Cooper,  43  Ark. 
547;  Egener  v.  Juch,  101  Cal.  105,  35 
P  432,  873;  Hanson  v.  Graham,  82 
Cal.  631,  23  P  56,  7  LEA  127;  Howard 
V.  Bank  &  T.  Co.,  12  App.  Cas.  (DC) 
222;  Eobinson  v.  Morrison,  2  App.  Cas. 
(DC)  105;  Barron  v.  Burke,  82  111.  App. 
116;  Union  Nat.  Bank  v.  Finley,  180 
Ind.  470,  103  NB  110;  Gates  v.  Otis, 
129  La.  1063,  57  S  371;  Dorsey  v.  Kyle, 
30  Md.  512,  96  AmDec  617;  Field  v. 
Adreon,  7  Md.  209;  Lawson  v.  Adlard, 
46  Minn.  243,  48  NW  1019;  Coles  & 
Sons'  Co.  V.  Blythe,  69  N.  J.  L.  203, 
54  A  240;  Stout  v.  Leonard,  37  N.  J. 
L.  492;  Garden  v.  Garden,  107  N.  C. 
214^  12  SE  197,  22  AmSt  876;  Wheeler 
i;.  Cobb,  75  N.  C.  21 ;  Eaymond  v.  Leish- 
man,  243  Pa.  64,  89  A  791,  AnnCas 
1915C,  780,  LEA1915A,  400;  Eberly  v. 
Rowland,  1  Pearson  (Pa.)  312;  Munroe 
V.  Williams,  37  S.  G.  81,  16  SE  533,  19 
LEA  665;  Culhane  Adj.  Co.  v.  Far- 
rand,  34  S.  D.  87,  147  NW  271;  An- 
drews V.  Mundy,  36  W.  Va.  22,  14  SE 
414.  See  note  in  LEA1915A,  406. 
Comp.  Malone  v.  Lindley,  1  Phila.  192. 
352-50  Hisor  u.  •  Vandiver,  83  N.  J. 
L.  433,  85  A  181  (one  who  has  his 
residence  in  another  state  but  who 
comes  daily  into  the  state  of  the  forum, 
is  a  non-resident  within  the  statute); 
Eaymond  v.  Leishman,  243  Pa.  64,  89 
A  791,  AnnCasl915C,  780,  LEA1915A, 
400;  Culhane  Adj.  Co.  v.  Farrand,  34 
S.  D.  87,  147  NW  271;  Keelin  v. 
Graves,  129  Tenn.  103,  165  SW  232, 
LEA1915A,  421. 

353-51  Hanson  v.  Graham,  82  Cal. 
631,  23  P  56,  7  LEA  127;  Imperial 
Cotton  Oil  Co.  V.  Allen,  83  Miss.  27, 
35  S  216;  Culhane  Adj.  Co.  v.  Far- 
rand, 34  S.  D.  87,  147  NW  271. 
[a]  An  ambassador  residing  at  a  for- 
eign court  is  a  non-resident  within  the 
meaning  of  the  statute.  Eaymond  v. 
Leishman,  243  Pa.  64,  89  A  791,  Ann 
Casl915C,  780,  LEA1915A,  400. 
354-52  First  Nat.  Bank  v.  Payton 
(N.  M.),  180  P  979. 
354-54  [a]  A  resident  householder 
within  the  meaning  of  the  exemption 
law  may  at  the  same  time  be  a  non- 
resiiletlt   mtUvn    t;Ii«    meaning    of   the 


attachment  law.  Union  Nat.  Bank  v, 
Finley,  180  Ind.  470,  103  NE  110. 
355-59  Hisor  v.  Vandiver,  83  N.  J. 
L.  433,  85  A  181;  Baldwin  v.  Flagg, 
43  N.  J.  L.  495;  Bruudred  v.  Del  Hoyo, 
20  N.  J.  L.  328;  Weber  v.  Weitling,  18 
N.  J.  Eq.  441,  443;  Culhane  Adj.  Co.  , 
V.  Farrand  34  S.  D.  87,  147  NW  271. 
356-60  Hisor  v.  Vandiver,  83  N.  J. 
L.  433,  85  A  181;  Arnold  v.  Joines, 
50  Okl.  4,  150  P  130.  See  Brundred  v. 
Del  Hoyo,  20  N.  J.  L.  328. 
356-64  Flemister  Groc.  Co.  i:  Wright 
M.  &  L.  Co.,  10  Ga.  App.  702,  73  SE 
1077;  Gates  v.  Otis,  129  La.  1063,  57 
S  371. 

356-65  Flemister  Groe.  Co.  v.  Wright 
M.  &  L.  Co.,  10  Ga.  App.  702,  73  SE 
1077;  Gates  v.  Otis,  129  La.  10^3,  57 
S  371;  Tyler  v.  Mahoney,  166  N.  C. 
509,  82  SE  870. 

357-67  See  note  in  LRA1915A,  400. 
358-68  Eaymond  v.  Leishman,  243 
Pa.  64,  89  A  791,  AnnCasl915C,  780, 
LEA1915A,  400;  Keelin  v.  Graves,  129 
Tenn.  103,  165  SW  232,  LEA1915A, 
421. 

362-90  False  representation  as  to 
money  in  bank. — ^Where  a  person,  in 
buying  property  says,  "I  haven't  got 
my  cheek  book  here  .  .  .  but  I  will 
send  you  a  cheek  when  I  get  home." 
an  affirmance  that  he  has  money  in  the 
bank  may  be  implied  and  the  debt  is 
one  fraudulently  contracted.  Matthews 
V.  Eby,  168  Mo.  App.  134,  151  SW 
470. 

362-91     Tootle,  Hosea  &  Co.  v.  Ly- 
saght  &  Co.,  65  Mo.  App.  139. 
362-92     Asiatic  T.  M.  Co.-  v.  Stephen- 
son (Colo.),  365  P  773;  Terry  v.  Jolly, 
115  Miss.  26,  75  S  756. 
364-97     Tootle,  Hosea  &  Co.  v.  Ly- 
saght  &  Co.,  65  Mo.  App.  139. 
367-14    Little    v.   Long    (N.   J.   L.),  • 
107    A    412;    Thomas    v.   Blizzard,   170 
NYS  11. 

368-20  Union  Bank  &  Tr.  Co.  v. 
Himmelbauer  (Mont.),  181  P  332. 
[a]  Designating  a  person  on  whom 
to  file  summons. — To  authorize  an  at- 
tachment on  the  ground  that  defend- 
ant is  absent  from  the  state  six  months 
without  having  filed  with  the  county 
clerk  the  name  of  a  person  on  whom 
to  serve  summons,  it  is  necessary  that 
a  search  be  made  of  the  clerk's  rec- 
ords since  the  date  of  amendment  of 
the  act  requiring  sueti  filing:  Septem- 
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ber  1,  1889.    Lichenstein  v.  Loree.  l37 

NYS  1. 

369-28     Arnold   v.  Pike   (Tex.   Civ.), 
191  SW  207;  Stringfellow  v.  Patterson 
(Tex.  Civ.),  192  8W  555. 
369-31     Hisor  v.  Vandiver,  83  N.  J. 
L.  433,  85  A  181. 

370-34     [a]    Process  actually  served. 

Attachment  on  this  ground  cannot  be 
sustained   where   process   was   actually 
served  several  days  before  the  last  day 
of  service.     Obert  Brew.  Co.  v.  Keller, 
173  Mo.  App.  410,  158  SW  1057. 
374-38     Morgan  v.  Ownbey,  6  Boyce 
(Del.)    379,  100   A  411. 
375-58  Stephens  v.  Ringling,  102  S. 
C.   333,   86   SE   683.     Contra.— Bush  «. 
Dean,  17  Ga.  App.  364,  86  SE  1075. 
376-64    Wishny     v.     Gottfried,     131 
NTS   593;    Piper   v.    Wade,    28    S.    D. 
196,  132  NW  786.   See  George  f.  Miles, 
138  NTS  1089. 

376-66  See  Tombaek  «.  Berkowitz, 
132  NYS  772. 

377-70  Shillaber  r.  Waldo,  1  Haw. 
31;  Holt  Mfg.  Co.  v.  Thomas,  69  Wash. 
488,  125  P  772: 

378-71  Hill  V.  Atanasio,  127  NYS 
344. 

[a]  Besistance  of  payment  of  claim 
by  defendant  is  not  sufficient  ground 
tp  grant  an  attachment.  Technical 
Press  V.  Silverman,  142  App.  Div.  423, 
126  NYS  833. 

378-73     Holt  Mfg.  Co.  v.  Thomas,  69 
Wash.  488,  125  P  772., 
379-77,    Conran  v.  Eenn,  159  Mo.  App. 
664,  140  SW  82. 

381-85  Piper  v.  Wade,  28  8.  D.  196, 
132  NW  786. 

381-88  Charleston  Co-op.  v.  Allen  & 
Bros.,  40  Utah  575,  123  P  578,  AnnCas 
1914D,  1092. 

382-92  Charleston  Co-op.  v.  A.  W. 
Allen  &  Bros.,  40  Utah  575,  123  P  578, 
AnnGasl914D,  1092,  under  statute  de- 
claring sale  of  personalty  without  de- 
livery to  be  fraudulent. 
382-93  Moeller  v.  Van  Loo  Cigar 
Co.,  180  111.  App.  435;  Conran  v.  Fenn, 
159  Mo.  App.  664,  140  SW  82;  Hill 
V.  Atanasio,  127  NYS  344;  American 
Eng.,  etc.  Co.  v.  O'Brien,  7  0.  C.  C. 
(NS)  103,  28  O.  C.  D.  64;  Peek  v. 
Toland,  27  S.  D.  406,  131  NW  402. 
383-95  Hill  v.  Atanasio,  127  NYS 
344. 

384-5  [a]  Selling  personalty  without 
delivery    is    declared    fraudulent    by 

statute  au4  is  sufficient  to  authorize 


an  attachment  without  a  showing  of  a 
specific  fraudulent  intent.     Charleston 
Co-op.  V.  Allen  &  Bros.,  40  Utah  575, 
123  P  378,  AnnCasl914D,  1092. 
388-23     Holt  Mfg.  Co.  v.  Thomas,  69 
Wash.  488,  125  P  772. 
389-25     Moeller  &  Kolb  r.  Van  Loo 
Cigar  Co.,  180  111.  App   435;  Crookston 
State  Bank  v.  Lee,  124  Minn.  112,  U4 
NW  433;   First   State  Baijk   v.  Smith, 
43  Okl.  320,  140  P  150. 
390-28     First   State   Bank  v.   Smith, 
43  Okl.  320.  140  P  150. 
390-29     First   State   Bank   v.  Smith, 
43  Okl.  320,  140  P  150. 
391-33     Wolff  Mfg.  Co.  v.  Shoe  Co., 
192  Mo.  App.  113,  180  SW  396. 
391r35     [a]       Putting      In      escrow 
pledged  stock  does  not  impair  the  se- 
curity,   and    such    action    will    not    en- 
title plaintiff  to  an  attachment.     First 
Nat.  Bank  v.  Murphy,  34  Nev.  461,  125 
P  365. 

391-36     Arkansas      Nat.      Bank      v. 
Stuckey,    121    Ark.   302,    181    SW   91ii. 
See  Conran  v.  Fenn,  159  Mo.  App.  664, 
140  SW   82,   on    the   authority   of  Bul- 
lene  v.  Smith,  73  Mo.  151. 
392-39     Arkansas       Nat.       Bk.       v. 
Stuckev,  121  Ark.  302,  181   SW  913. 
394-47    Holt  Mfg.  Co.  v.  Thomas,  69 
Wash.  488,  125  P  772. 
394-51     Lutman    v.    Fields,    175  Mo. 
App.  323,  162  SW  291. 
[aj     The  affidavit  of  attachment  is  not 
competent.     Dale  v.  Christian,  140  Ga. 
79'0,  79  SE  1127. 

394-52  Pate  v.  Vardeman  (Tex. 
Civ.),  158  SW  1183. 
395-65  Kelderhouse  v.  McQarry,  82 
Misc.  365,  143  NYS  741;  First  State 
Bank  v.  Smith,  43  Okl.  320,  140  P 
150;  First  Nat.  Bank  v.  Michael,  37 
S.  D.  279,  157  NW  989;  Farmers'  & 
M.  State  Bank  v.  Michael,  37  S.  D. 
276,  157  NW  988;  Catlett  v.  Ehrler, 
36  S.  D.  591,  156  NW  81. 
395-56  Union  Nat.  Bank  v.  Finley, 
180  Ind.  470,  103  NE  110. 
396-60  Smith  &  Dungey,  178  Ky. 
702,  199  SW  777;  First  Nat.  Bk.  v. 
Griffith,  192  Mo.  App.  443,  182  SW 
805;  Little  v.  Long  (N.  J.  L.),  107 
A  412;  Leavitt  &  Milroy  Co.  v.  Bosen- 
berg  Bros.  &  Co.,  83  0.  St.  230,  93 
NE  904. 

397-61  Oliver  t.. Kinney,  173  Ala. 
593,  56  S  203;  Flexner  v.  Dickerson, 
65  Ala.  129;  Griffin  CD.  v.  Howell,  38 
Utah  357,  113  ?  3Sq, 
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397-63  Cleveland,  etc.  C.  Co.  v.  Hill- 
man  Co.,  245  Fed.  200. 

[a]  Additional  affidayits  are  some- 
times required  by  statute  to  enable  the 
court  to  determine  the  l amount-  for 
which  a  levy  must  be  made.  Failure 
to  file  such  additional  affidavit  affects 
the  levy  only  and  may  be  ground,  for 
reduction  or  discharge  of  the  levy. 
Corona  Coal  &  Iron  Co.  v.  Stave  Co., 
186  Ala.  593,  65  S  51. 

[b]  In  foreign  attachnient,  jurisdic- 
tion is  obtained  by  the  levy,  and  fail- 
ure to   make  affidavit  will  not  defeat 

,it.  Hester  v.  Baskin  (Tex.  Civ.),  184 
SW  726. 

39S-64  [a]  Flea  need  not  be  based 
on  the  record,  for  it  may  be  shown  that 
the  affidavit  or  bond  filed  are  on  the 
record  by  fraud  and  are  not  the  ones 
required  by  law.  Oliver  v.  Kinney,  173 
Ala.  693,  56  S  208. 

398-66  [a]  Objection  on  appeal 
comes  too  late.  Foley  v..  Boyer,  153  111. 
App.  613. 

[b]  Execution  of  a  forthcoming  bond 
does  not  waive  the  right  to  object  to 
the  attachment  on  the  ground  thei^e  is 
no  affidavit.  Oliver  v.  Kinney,  173 
Ala.  593,  56  S  203. 

399-75  Falligant  v.  Bliteh,  19  Ga. 
App.  675,  91  SE  1057. 
399-79  Damron  v.  Citizens'  Nat. 
Bank,  112  Va.  544,  72  SE  153. 
400-84  [a]  Vice-presidents  and  di- 
rectors are  not  agents  within  the  stat- 
ute requiring  the  affidavit  to  be  made 
by  "the  plaintiff,  his  agent,  or  attor- 
ney." Damron  v.  Nat.  Bank,  112  Va. 
544,  72   SE   153. 

401-85  Nichols  c.  Davis,  168  Cal. 
570,  143  P  758;  Nichols  v.  Davis,  23 
Cal.  App.  67,  137  P  41;  Stewart  v. 
Sandall,  184  App.  Div.  446;  171  NYS 
464. 

[a]  Affi.daTits  signed  by  individuals 
as  vice-president  and  as  director  of 
bank  without  further  explanation  are 
not  sufficient.  Damron  v.  Nat.  Bank, 
112  Va.  544,  72  SE  153. 

403-92  [a]  If  the  notary  is  attor- 
ney in  the  case,  the  affidavit  is  ir- 
regular. Leavitt  &  Milroy  Co.  v.  Rosen- 
berg Bros.  &  Co.,  83  O.  St.  230,  93 
NB  904;  Rhinelanfler  Paper  Co.  v.  Mm. 
Co.,  15  O.  C.  C.   (NS)   286. 

[b]  The  interest^  which  disqualifies  a 
notary  public,  is  some  legal,  certain  and 
immediate  interest  such  as  formerly 
olisqualifled  a  witness  from  testifying. 


Rhinelander  Paper  Co.  v.  Min.  COi,  15 
O,  C.  C.  (NS)  286. 

[c]  A  clerk  of  an  attorney  in  the 
case  is  not  an  interested  person.  Rhine- 
lander  Paper  Co.  v.  Mm.  Co.,  15  0.  C. 
C.  (NS)  286. 

[d]  Cashier  in  plaintiff  bank  who  is 
a  notary  public  may  take  an  affidavit. 
First  Nat.  Bank  v.  Cootes,  74  W.  Va. 
112,  81  SE  844. 

[e]  A  deputy  district  clerk  may  take 
the  attachment  even  though  he  is  act- 
ing as  attorney  in  fact  for  the  attach- 
ing party.  Lester  v.  Ricks  (Tex.  Civ.), 
140  SW  396. 

405-6  Georgia  C.  Oil  Co.  v.  Seed  Co. 
(Ala.),  75  S  984;  Caldwell  i:  Bank 
(Fla.),  75  S  848;  Blevins  v.  Rice,  137 
Minn.  430,  163  NW  770;  Swift  v.  Mar- 
tini, 162  NYS  136;  Severn  v.  Otto, 
161  NYS  340;  Page  v.  McDonald,  159 
N.  C.  38,  74  SE  642;  Cook  i:  Cook, 
107  S.  C.  441,  93  SE  138. 
[a]  A  Terified  p'etition  is  a  sufficient 
affidavit  when  the  petition  contains, 
in  substance  and  effect,  all  the  requisite 
averments  to  authorize  the  writ.  But- 
terfield  v.  Miller,  195  Fed.  200,  115 
CCA  152. 

406-7  Gooden  v.  Lewis,  101  Kan. 
482,  167  P  1133;  Hedrick  v.  Markham, 
132  Md.  160,  103  A  98;  Feldman  v. 
Preston,  194  Mich.  352,  160  NW  655; 
Makepeace  v.  Coal  Co.,  179  App.  Div. 
662,  167  NYS  83;  Ildvedsen  v.  First 
State  Bank,  24  N.  D.  227,  139  NW 
105, 

406-8  See  Tonn  v.  Collins,  116  Md. 
52,  81  A  219. 

407-9  Tonn  v.  Collins,  116  Md.  52, 
81  A  219. 

407-13  Tonn  v.  Collins,  116  Md.  52, 
81  A  219.  See  Hadden  v.  Linville,  86 
Md.  210,  234,  38  A  37,  900. 
407-14  Coleman  i;.  Zapp  (Tex.  Civ.), 
135  SW  730,  three  days. 
407-17  [a]  Entitling  in  wrong  court. 
An  attachment  written  on  a  form  con- 
taining the  wrong  court  at  the  top  is 
not  invalidated  where  the  error  appears 
nowhere  else  in  the  body  of  the  affi- 
davit and  the  clerk  certified  that  the 
affidavit  was  filed  in  the  proper  court. 
Bernard  v.  McClanahan,  115  Va.  453, 
79  SE  1069. 

408-23  Neff  u.  Alvin,  182  HI.  App. 
41. 

409-28  Title  Ins.  &  Tr.  Co.  v.  Devel. 
Co.,  171  Cal.  173,  152  P  542;  Askew 
V.   Melvin,   144   Ga.   348,   87   SE  278; 
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Mc.Cord  &  Nave  Merc.  Co.  v.  Glenn,  6 
Utah  139,  21  P  500. 

410-35  Page  v.  McDonald,  159  N.  C. 
38,  74  SE  642;  Millus  v.  Lowrey  (Okl.), 
164  P  663. 

411-39  Makepeace  v.  Coal  Co.,  179 
App.  Div.  662,  167  NYS  83;  McMahon 
V.  Trust  Co.,  159  App.  Div.  640,  144 
NYS  841.  See  3  Standard  Proc.  433. 
411-40  [a]  Having  the  means  of 
knowledge,  and  deposing  positively  to 
the  facts,  the  inference  is  that  affiant 
had  knowledge  of  the  fact.  Geduld  v. 
E.  Co.,  70  Misc.  495,  127  NYS  317. 
412-42  Hanford  v.  Duchastel,  87  N. 
J.  L.  205,  93  A  586;  Stewart  v.  San- 
dall,  184  App.  Div.  446,  171  NYS  464; 
Schavrien  v.  Eeich,  155  NYS  365;  Gil- 
bert V.  Burke,  11  O.  C.  C.  (NS)  282; 
Millar  v.  Whittingtbn,  77  W.  Va.  142, 
87  SE  164. 

413-44  Comp.  Payette  Liquor  Co.  v. 
Jones,  75  W.  Va.  119,  83  SE  726.  See 
the  title  "Information  a,nd  Belief." 
[a]  Where  the  affiant  is  blind,  the 
amount  of  the  claim  may  be  stated  on 
information  and  belief,  as  the  affiant 
must  rely  upon  the  statements  of 
others  as  to  the  amount  due.  Peck  v. 
Toland,  27  S.  D.  406,  131  NW  402. 
413-46  Copeland  Co.  v.  Brown,  103 
S.  C.  177,  87  SE  1002. 
413-47  Stewart  v.  .Sandall,  184  App. 
Div.  446,  171  NYS  464;  Slater  v.  Car 
Co.,  146  App.  Div.  859,  954,  131  NYS 
17;  Kelderhouse  v.  McGarry,  82  Misc. 
365,  143  NYS  741;  Pettit  v.  V.  8. 
Motor  Co.,  77  Misc.  277,  136  NYS  260; 
Kaplan  v.  Schannon,  150  NYS  444; 
Lichtenstein  v.  Large,  137  NYS  1. 
413-48  Taylor  Packing  Co.  v.  Bo- 
litho,  162  App.  Div.  555,  147  NYS  561; 
Kaplan  v.  Schannon,  150  NYS  444; 
Houck  Mfg.  Co.  V.  Products  Co.,  149 
NYS  975. 

414-51  [a}  Test  of  sufficiency  of 
averments. — The  information  furnished 
by  the  moving  papers  must  be  such 
that  a  person  of  reasonable  prudence 
would  be  willing  to  accept  and  act 
upon  it.  Kelderhouse  v.  McGarry,  82 
Misc.  365,  143  NYS  741. 
415-55  Thornley  v.  Lawbaugh,  31 
N.  D.  651,  143  NW  348,  47  LEA  (NS) 
1127. 

416-58  Nichols  v.  Davis,  168  Cal. 
570,  143  P  758. 

[a]  Negative  pregnant. — An  averment 
in  an  attachment  affidavit  that  payment 
of  the  notes   and  that    each    of    the 


notes'  and  each  part  of  them  had  not 
been  secured  is  not  objectionable  as  a 
negative  pregnant.  Nichpls  v.  Davis, 
23  Cal.  App.  67,  137  P  41. 
416-60  [a]  A  recital  that  "judg- 
ment" was  not  sought  to  hinder,  delay, 
etc.,  is  insufficient.  Merchants '  Nat. 
Union  v.  Buisseret,  15  Cal.  App.  444, 
115  P  58. 

416-61  [a]  Where  either  plaintiff 
or  defendant  is  a  partnership,  the  in- 
dividual names  of  the  partners  should 
be  stated.  Sims,  Harrison  &  Co.  v. 
Jacobson  &  Co.,  51  Ala.  186. 
417-65  Butterfield  v.  Miller,  195  Fed. 
200,  115  CCA  152. 

418-70     Peterson   v.   Beggs,    26    Cal. 
App.  760,  148  P  541. 
418-71     Lambert    v.    Ins.     Co.,    145 
App.  Div.  913,  130  NYS  34,  allegation 
held  sufficient. 

[a]  Negativing  exceptions. — That  the 
foreign  corporation  is  not  within  the 
exceptions  enumerated  in  Ohio  Eev.  St., 
§5521,  must  be  stated.  Leavitt  &  Mil- 
roy  Co.  V.  Eosenberg  Bros.  &  Co.,  83 
O.  St.  230,  93  NE  904. 
418-73  [a]  Foreign  attachment. 
Same  rule.  Glasgow  v.  Peyton,  22  N. 
M.  97,  159  P  670. 

418-75  Barkley  v.  MuUer,  168  App. 
Div.  110,  153  NYS  923;  HUborn  v. 
Cement  Co.,  145  App.  Div.  442,  129 
NYS  957. 

419-76  Allied  Mfrs.  Co.  v.  Zurn,  165 
App.  Div.  975,  150  NYS  243.  See 
Eedhouse  v.  Graham,  20  Haw.  717,  the 
affidavit  in  a  suit  on  an  open  account 
must  show  that  "all  the  goods  have 
been   delivered." 

[a]  Failure  of  a  foreign  corporation 
to  comply  with  the  statute  must  be  al- 
leged, under  a  statute  proviaing  no 
process  of  attachment  shall  issue 
against  a  foreign  corporation  who  com- 
plies with  §148c  of  Eev.  St.,  on  the 
ground  it  is  a  foreign  corporation  or 
a  non-resident.  Leavitt  &  Milroy  Co. 
V.  Eosenberg  Bros.  &  Co.,  83  O.  St.  230, 
93  NE  904;  Bigalow  Fruit  Co.  v.  Car 
Line,  74  O.  St.  168,  78  NE  267;  Geog- 
bio  Boiler  Wks.  v.  International  G.  & 
M.  Co.,  17  O.  C.  C.  (NS)  605.  See  also 
Taylor  v.  Motor  Car  Co.,  16  O.  N.  P. 
(NS)  557;  Eosenham  Co.  v.  Cohen,  13 
O.  C.  C.  (NS)  102. 

419-78  Farmer's  State  Bank  «. 
Schuette,  100  Kan.  45,  163  P  1073; 
Conran  v.  Fenn,  169  Mo.  App.  664,  140 
SW  82. 


287 


Vols 


ATTACHMENT 


420-79  [a]  Person  for  whom  labor 
is  performed  and  what  labor  was  per- 
formed must  be  stated.  Epiin  v.  Bless- 
ing, 73  W.  Va.  283,  80  SE  458. 
421-83  See  DuPont  Co.  v.  Coal  Co., 
48  Ind.  App.  538,  96  NE  204;  Murphy 
V.  Lindstedt  142  App.  Div.  777,  127' 
NY8  609;  City  Nat.  Bk.  v.  Sparks,  50 
Okl.  648,  151  P  225;  Deming  Nat. 
Bank  v.  Baker  (W.  Va.),  98  SE  438. 
Comp.  Anderson  v.  Dever,  109  Miss. 
235,  68  S  166,  by  statute. 
421-86  Parkinson  v.  Crawford,  13 
O.  N.  P.  (NS)  73  (allegation  held  suf- 
ficient) ;  Flaunigan  v.  -  L.  Co.,  77  W. 
Va.  158,  87  SE  165;  Home  Distilling 
Co.  V.  Himmell,  74  W.  Va.  756,  82  SE 
1094,  nature  of  claim  insufficiently 
stated.  See  Allied  Mfrs.  v.  Zurn,  165 
App.  Div.  975,  150  NYS  243. 
422-88  Leavitt  &  Milroy  Co.  v. 
Eosenberg  Bros.  &  Co.,  83  O.  St.  230, 
93  NE  904. 

422-89  [a]  The  nature  of  the  in- 
debtedness, whether  on  a  judgment  or 
a  contract,  must  be  stated.  Griffin  Co. 
V.  Howell,  38  Utah  357,  113  P  326. 
423-92  Cain  v.  Perfect,  89  Kan.  361, 
131  P  573;  Millus  v.  Lowrey  Bros. 
(Okl.),  164  P  '663;  Simon  v.  Lumb. 
Co.  (Tex.  Civ.),  146  SW  592. 
423-93  [a]  Statement  that  defend- 
ant is  indebted  is  equivalent  to  the 
word  "due."  Avery  &  Co.  f.  Pope,  13 
Ga.  App.  743,  79  SE  946. 
424-95  [a]  Proof  of  non-payment 
need  not  be  tendered  by  plaintiff. 
Bremer  v.  King,  146  App.  Div.  724,  131 
NYS  487. 

424-96  [a]  Title  by  assignment 
must  be  set  out. — Since  an  assignee  of 
a  claim  for  brokerage  commissions 
could  not  sue  thereon  prior  to  the  act 
of  1907,  an  affidavit  for  an  attachment 
in  an  action  thereon 'must  state  when 
the  plaintiff  acquired  title.  Steele- 
Wedeles  Co.  v.  Pack.  Co.,  153  111.  App. 
576. 

424-97  Hamilton  v.  Mfg.  Co.,  176 
Cal.  569,  169  P  238;  Eestrepo  v.  Jara- 
millo,  149  App.  Div.  941,  134  NYS 
352;  Nerenberg  v.  Keith,  101  Misc. 
551,  167  NYS  612;  City  Nat.  Bk.  v. 
Sparks,  50  Okl.  648,  151  P  225;  Griffin 
Co.  V.  Howell,  38  Utah  357,  113  P  326. 
See  Anderson  v.  Dever,  109  Miss.  235, 
68  S  166. 

425-98  Eckhardt  v.  Taylor,  90  Kan. 
698,  136  P  218. 


425-2  Nichols  v.  Davis,  168  Cal.  570, 
143  P  758  (affidavit  held  sufficiently 
certain);  Hedrick  v.  Markham,  132  Md. 
WO,  103  A  98;  Millar  v.  Whittington, 
77  W.  Va.  142,  87  SB  164. 
426-5  Hedrick  v.  Markham,  132  Md. 
160,  103  A  98;  Frusher  v.  Vacuum  Dye 
Maeh.  Co.,  148  App.  Div.  68,  131  NYS 
994. 

[a]  The  kind  of  machines  sold  must 
be  stated,  where  the  action  is  for  com- 
missions, the  amount  of  which  depends 
on  the  kind  of  machines  sold.  Prusher 
V.  Mac'h.  Co.,  148  App.  Div.  68,  131 
NYS  994. 

426-7  Davis  v.  Mills,  21  Haw.  167; 
Bremer  v.  King,  146  App.  Div.  724, 
131  NYS  487;  Miller  v.  Jones,  152 
NYS  739. 

[a]  Counterclaims  known  to  plaintiff's 
assignor. — Plaintiff  in  his  affidavit  for 
attachment  need  not  state  that  he  is  en- 
titled to  recover  the  sum  specified  over 
and  above  all  counterclaims  known  to 
his  assignor.  McMahon  c.  Trust  Co., 
159  App.  Div.  640,  144  NYS  841; 
Bremer  v.  Ring,  146  App.  Div.  724,  131 
NYS  487.  ' 

[b]  An  affidavit  negativing  counter- 
claims "known  to  defendant,"  is  fat- 
ally defective  notwithstanding  the 
court  may  think  the  affiant  meant  to 
say  "plaintiff"  instead  of  "defend- 
ant." Eeynolds  v.  Bean,  138  NYS 
1104. 

427-8     Davis  v.  MUls,  21  Haw.  167. 
427-11     [a]     Words  of  statute  need 
not  be  used.     Cutietta  v.  Cilluffo,  127 
NYS  '397. 

428-12  Eeynolds  v.  Bean,  138  NYS 
1104. 

428-13  First  Nat.  Bank  v.  Murphy, 
34  Nev.  461,  125  ?  366;  Hisor  v.  Van- 
diver,  83  N.  J.  L.  433,  85  A  181;  John 
Fowler  &  Co.  v.  Finlay  Bros.,  6  P.  E. 
Fed.  174. 

[a]     Where    defendants    are   partners 
the  averments  are  insufficient  if  they 
relate   solely    to   one   of   the   partners. 
Wishny  f.  Gottfried,  131  NYS  593. 
428-16    Sea  Conran  v.  Fenn,  159  Mo. 
App.  664,  140  SW  82;  Miller  v.  Veld- 
huyzen,  13  O.  N.  P.   (NS)  546;  MiUus 
V.  Lowrey  Bros.  (Okl.),  164  P  663.    See 
Nua  V.  Mahelona,  23  Haw.  702. 
428-17  Fayette  Liquor  Co.  v.  Jones, 
75  W.  Va.  119,  83  SE  726. 
429-18    Deming  Nat.  Bank  v.  Baker,  , 
(W.  Va.),  98  SE  438. 
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[a]  "If  the  attachment  of  personal 
earnings  (1)  be  sought  under  §10,253, 
P.  &  A.  M.  Am.  Gen.  Code  of  Ohio, 
either  one  of  the  three  additional  al- 
legations pointed  out  by  the  statute 
must  be  stated  in  the  afidavit.  Bar- 
row V.  Williams,  12  O.  N.  P.  (NS)  518. 
(2)  That  liability  was  incurred  in  the 
county  where  suit  is  brought  must  be 
stated.  Parkinson  v.  Crawford,  13  O. 
N.  P.  (NS)  73. 

429-19  Page  v.  McDonald,  159  N.  C. 
38,  74  SE  642,  affidavit  held  sufficient, 
[a]  That  summons  cannot  be  served 
on  the  non-resident  defendant  must  be 
stated.  Hisor  v.  Vandiver,  83  N.  J.  L. 
433,  85  A  181.  See  infra,  vol.  3,  p. 
355,  n.  59,  and  supplement  thereto. 
430-22  Ildvedsen  v.  Bank,  24  N.  D. 
227,  139  NW  105  (affidavit  snfficient); 
wichman  v.  Fox,  99  S.  C.  105,  82  SE 
1014,  affidavit  held  sufficient. 
430-27  [aj  Sufficient  allegation. 
Allegations  that  defendant  is  not  an 
inhabitant  of  the  state  (Klepper  v. 
Powell,  6  Heisk.  [Tenn.]  503),  that  he 
is  a  resident  of  a  sister  state  (Grubbs 
V.  Colter,  7  Baxt.  [Tenn.]  432),  and  an 
allegation  of  foreign  citizenship  (But- 
terfield  v.  Miller,  195  Fed.  200,  115  C 
CA  152),  are  sufficient  averments  of 
the  fact  of  non-residence  of  the  de- 
fendant. 

431-32  See  Bueyrus  Co.  v.  M 'Ar- 
thur, 219  Fed.  266. 

432-36  Metropolitan  Inv.  &  I.  Co. 
V.  Schouweiler,  83  Or.  695,  163  P  599, 
164  P  370. 

432-39  George  v.  Miles,  138  NTS 
1089;  V.  C.  Chemical  Co.  v.  Wilkins, 
105  S.  C.  291,  89  SE  659. 
433-40  Hisor  v.  Vandiver,  83  N.  J. 
L.  433,  85  A  181  (the  rule  requiring 
an  affirmation  of  facts  that  summons 
cannot  be  served  does  not  apply  in 
eases  of  outrageous  assault  and  bat- 
tery, mayhem,  or  seduction);  Krotosky 
V.  Krotosky,  169  App.  Div.  850,  155  N 
T8  625;  Eibak  v.  Worhaftig,  155  NTS 
408;  Millang  v.  Lambros,  153  NTS  944; 
Pendleton  r.  E.  Co.  (W.  Va.),  95  SE  941. 
433-41  Breakstone  Bros.  v.  Hyman, 
,  157  NTS  898;  V.  C.  Chemical  Co.  v. 
Wilkins,  1Q5  S.  C.  291,  89  SE  659. 
[a]  Failure  of  defendant  to  make 
designation. — An  affidavit  which  does 
not  sufficiently  aver  defendant's  fail- 
ureto  file  with  county  clerk  a  desig- 
nation of  a  person   on  whom  process 


may  be  served,  is,  fatally  defective. 
Lichenstein  v.  Large,  137  NTS  1.  , 
433-43  Rockfall  Apartments  v.  Pos> 
ner,  153  NTS  979;  S.  v.  Supt.  Ct.,  93 
Wash.  98,  159  P  1193. 
433-44  Taylor  Packing  Co.  v.  Bo- 
litho,  162  App.  Div.  555,  147  NTS  561. 
434-47  Kahmke  v.  Weber,  187  Mo. 
App.  698,  173  SW  76. 

434-49  Schavrien  v.  Reich,  155  N 
T8  365;  Eplin  v.  Blessing,  73  W.  Va. 
283,   80  SE  458. 

434-50  Heaton  v.  Co.  (Idaho),  179 
P  510;  Breakstone  Bros.  v.  Hyman,  157 
NTS  898. 

435-51  Pepperell  v.  Taylor,  5  Phil. 
Isl.  536;  Piedmont  Groc.  Co.  v.  Haw- 
kins (W.  Va.),  98  SE  152. 
436-57  Heaton  «.  Co.  (Idaho),  179 
P  510;  Leavitt  &  Milroy  Co.  v.  Rosen- 
berg Bros.  &  Co.,  83  O.  St.  230,  93  NE 
904;  City  Nat.  Bank  v.  Sparks  50  Okl. 
648,   151   P   225. 

437-58  Dowdy  v.  Calvi,  14  Ariz.  148, 
125  P  873;  Nichols  v.  Davis,  168  Cal. 
570,  143  P  758;  Bone  v.  Trafton,  31 
Cal.  App.  30,  159  P  819;  A.skew  v. 
Melvin,  144  Ga.  348,  87  SE  278;  Green- 
wood Gros.  Co.  V.  Bennett,  101  Miss. 
573,  58  S  482,  598;  City  Nat  Bk.  v. 
Sparks  50  Okl.  648,  151  P  225;  Mindlin 
V.  Co.,  261  Pa.  354,  104  A  598;  Baker 
V.  Hahn  (Tex.  Civ.),  161  SW  443. 

[a]  Failure  to  describe  plural  defend- 
ants in  the  plural  may  be  corrected  by 
amendment.  Peterson  v.  Beggs,  26  Cal. 
App.  760,  148  P  541. 

[b]  CShaaging  "defendant"  to  "de- 
fendants."— ^An  affidavit  in  an  action 
against  two  defendants  may  be  amend- 
ed by  changing  the  word  "defendant" 
to  "defendants"  and  adding  "or 
either  of  them."  Nichols  v.  Davis,  23 
Cal.  App.  67,  137  P  41. 

[c]  Attorney  for  plaintiff  may  make 
the  amendment.  Nichols  v.  Davis,  23 
Cal.  App.  67,  137  P  41. 

[d]  Amended  affidavit  relates  back 
to  the  original,  which  cures  a  defect 
in  the  former.  Schultz  v.  Stiner,  98 
Kan.  45,  157  P  265. 

438-59  Fine  v.  Frankel  Clothing  Co. 
22  Ga.  App.  404,  95  SE  1017;  Penn  v. 
McGhee,  6  Ga.  App.  631,  65  SE  686. 
See  Dowdy  v.  Calvi,  14  Ariz.  148,  125 
P  873. 

43S-60  [a]  After  judgment,  an 
amendment  substituting  one  Christian 
name  for  another  was  denied  in  Gar- 
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rison  v.  SeekendoriE,  79  N.  J.  L.  203, 

74  A  311. 

438-61  Hamburger  v.  Halpern,  28 
Cal.  App.  317,  152  P  61;  Coombs  v. 
Hogan,  114  Me.  123,  95  A  512. 
438-62  [a]  New  defendants  may 
be  introduced  by  amendment  -when  it 
appears  that  they  have  an  undefined 
interest  in  the  property  attached.  Nie- 
haus  V.  Const.  Co.,  135  Tenn.  382,  186 
SW  461. 

438-64  Sims,  Harrison  &  Co.  v. 
Jacobson  &  Co.,  51  Ala.  186;  McDonr 
aid  V.  Kimball  Co.,  144  Ga.  105,  86  S 
E  234;  Silverman  &  Son  v.  Sloat  & 
Bro.,  11  Ga.  App.  193,  74  SE  938; 
\  Sehultz  V.  Stiner,  97  Kan.  555,  155  P 
1073;  Eothweiler  v.  Mason,  92  Kan. 
612,  141  P  245;  Anderson  v.  Dever,  109 
Miss.  235,  68  S  166. 
439-65  Luisi  v.  Jacobellis,  163  111. 
App.  103;  DuPont  Co.  i;.  Coal  Co.,  48 
Ind.  App.  538,  96  NE  204. 
439-66  Nichols  v.  Davis,  23  Oal. 
App.  67,  137  P  41;  Silverman  &  Son  v. 
Sloat  &  Bro.,  11  Ga.  App.  193,  74  SE 
938. 

439-68  Greenwood  Groe.  Co.  v.  Ben- 
nett, 101  Miss.  573,  58  S  482,  598; 
Cutler  V.  Allavena,  165  App.  Div.  422, 
150  NYS  790.  But  see  Cal.  Pack.  Corp. 
V.  Bank,  188  App.  Div.  475,  177  NYS 
37. 

439-69    Peterson   v.   Beggs,     26    Cal. 
App,  760,  148  P  541. 
439-70  Eothweiler  v.  Mason,  92  Kan. 
612,  141  P  245. 

439-71  [a]  A  levy  under  an  insuffi- 
cient affidavit  cannot  be  upheld  by  an 
amendment  of  the  affidavit.  Leavitt 
&  Milroy  Co.  v.  Eosenberg  Bros.  &  Co., 
83  O.  St.  230,  93  NE  904;  Pope  v.  Ins. 
Co.,  24  O.  St.  481. 
440-73     Fayette  Liquor  Co.  v.  Jones, 

75  W.  Va.  119,  8S  SE  726. 

440-73     [a]     Before  service  of  the 

writ,  a  second  affidavit  may  be  filed. 

First   Nat.   Bank  v.   Griffith,    192    Mo. 

App.  443,  182  SW  805. 

440-74     Cutler  v.  Allavena,  165  App. 

Div.  422,  150  NYS  790. 

440-75     Equitable  Trust  Co.  v.  Sala, 

102  Misc.  429,  169  NYS  930. 

[a]      Cannot   be    correctiTe. — ^Fayette 

Liquor  Co.  v.  Jones,  75  W.  Va,.  119,  83 

SE  726. 

440-78   Ealphs  v.  Bruns,  22  Cal.  App. 

153,  133  P  997;  Luisi  v.  Jacobellis,  163 

111.  App.  103. 


[a]  An  additional  ground  not  required 
to  be  alleged  in  the  petition,  e.  g., 
fraud,  is  not  a  variance.  Slaughter  v. 
Morton  "(Tex.  Civ.),  185  SW  905. 

441-79      Hamilton    v.    Baker-Hansen 
Mfg.  Co.  176  Cal.  569,  169  P  238. 
441-80       Ealphs    v.    Bruns,    22    Cal. 
App.    153,    133   P     997,     variance     in 
amount  held  fatal. 

441-82      Brown    w.    Williams-Brooke 
Co.,  106  Miss.  187,  63   S  351. 
441-84     [a]       Redundant  averments 
do   not   vitiate   the   affidavit.     Lowen- 
berg    V.    L.    Jacobson 's    Sons,   25   Cal. 
App.  790,  145  P  734. 
442-88     Northern  Shoe  Co.  v.  Ceeka, 
22  N.  D.  631,  135  NW  177. 
442-89    Exchange  Nat.  Bank  v.  Clem- 
ent,  109   Ala.    270,   19   S   814;   Gruber 
Co.  V.  Cir.  Judge,  183  Mich.  477,  149  N 
W  990;  Millus  v.  Lowery  Bros.  (Okl.), 
164  P  663. 

[a]  Defects  apparent  on  the  face  of 
the  affidavit  may  be  reached  by  motion 
to  quash.  Gruber  Co.  v.  Cir.  Judge,  183 
Mich.   477,   149   NW  990. 

[b]  Striking  out  portion  of  affidavit. 
It  is  not  proper  to  strike  from  a  par- 
ty's affidavit  any  statements  contaiaed 
therein  on  the  ground  that  they  are 
immaterial  or  disclose  no  cause  for  at- 
tachment; the  affidavit  must  be  con- 
sidered as  a  whole.  Crable  &  Son  v. 
O'Connor,  21  Wyo.  460,  133  P  376. 
442-90  Exchange  Nat.  Bank  ».  Clem- 
ent, 109  Ala.  270,  19  S  814. 
442-92  See  Hayes  v.  Conger,  36  App. 
Cas.   (D.   C.)    202. 

442-93  Comer  V.  Powell  (Tex.  Civ.), 
189  SW  88. 

443-94  Allied  Mfrs.  v.  Zurn,  165 
App.  Div.  975,  150  NYS  243. 

[a]  Or  where  abandoned. —  Maurer  v. 
Phillips,  182  Mo.  App.  440,  168  SW 
669. 

[b]  Before  trial. — Hester  v.  Baakin 
(Tex.  Civ.),  184  SW  726. 

443-95  McDonald  v.  Kimball  Co., 
144  Ga.  105,  86  SE  234;  Sehultz  v. 
Stiner,  98  Kan.  45,  167  P  265;  Daugher- 
ty  V.  Bk.,  175  Ky.  513,  194  SW  545; 
Gruber  Co.  t;.  Cir.  Judge,  183  Mieh. 
477,  149  NW  99'0. 

[a]  Giving  forthcoming  bond  is  not 
a  waiver  of  irregularities  and  defects 
in  the  proceedings.  Home  Distilling 
Co.  V.  Himmel,  74  W.  Va.  756,  82  SB 
1094. 

443-98  De  Bebian  v.  Gola,  64  Md. 
262,    21    A    275;    Grover    v.   Buck,   34 
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Mich.  519;  Bascom  v.  Smith,  31  NY 
595;  Trowbridge  v.  Siokleij  42  Wis. 
417;  Klenk  v.  Schwalm,  19  Wis.  111. 
443-99  Goodyear  Rubber  Co.  v. 
Knapp,  61  Wis.  103,  20  NW  651;  Miller 
V.  Munson,  34  Wis.  579,  17  AmEep 
461. 

[a]  Effect  of  material  omissions. — It 
is  quite  generally  held  that  failure  to 
state  in  the  affidavit,  either  directly 
or  inferentially,  the  statutory  grounds 
wUl  render  the  proceedings  subject  to 
collateral  attack.  Paul  v.  Smith,  82 
Ky.  451;  P.  V.  Blanchard,  61  Mich. 
478,  28  NW  669;  Wells  v.  Parker,  26 
Mich.  102;  Updyke  1;.  Wheeler,  37  Mo. 
App.  680;  Castellanos  v.  Jones,  5  N. 
Y.  164;  Miller  v.  Brinkerhofif,  4  Denio 
(N.  Y.)  118;  Kelly  v.  Archer,  48  Barb. 
(N.  Y.)  68;  Decker  v.  Bryant,  7  Barb. 
(N.  Y.)  182;  Garrison  v.  Marshall,  44 
How.  Pr.  (N.  Y.)  193;  Pope  v.  Hibernia 
Ins.  Co.,  24  Ohio  St.  481;  Maples  v. 
Tunis,  11  Humph.  (Tenn.)  108,  53  Am 
Dec'  779;  Stewart  v.  iJlitchell,  10  Heisk. 
(Tenn.)  448;  Conrad  v.  McGee,  9  Yerg. 
(Tenn.)  428;  Goodyear  Rubber  Co.  v. 
Knapp,  61  Wis.  103,  20  NW  651;  Miller 
V.  Munson,  34  Wis.  579,  17  AmEep. 
461;  Whitney  v.  Brunette,  15  Wis.  61. 
But  see  Martin  v.  Hall,  70  Ala.  421. 

[b]  Illustrations. — (1)  The  attach- 
ment has  been  successfully  attacked 
where  the  afidavit  omitted  to  state  the 
nature  of  the  cause  sued  on  (Hisler  v. 
Carr,  34  Cal.  641;  P.  v.  Blanchard,  61 
Mich.  478,  28  IjrW  669;  Woodruff  v. 
Ives,  34  Mich.  320;  Jacobs  v.  Hogan, 
85  N.  Y.  243;  Pope  v.  Ins.  Co.,  24  Ohio 
St.  481;  Maples  v.  Tunis,  11  Humph. 
[Tenn.]  108,  53  AmDec  779;  Stew- 
art V.  Mitchell,  10  Heisk.  [Tenn.]  448; 
Sullivan  v.  Fugate,  1  Heisk.  [Tenn.] 
20),  (,2)  or  the  place  where  it  is  made 
(Staples  V.  Pairchiia,  3  N.  Y.  41),  (3) 
or  the  amount  (Wells  v.  Parker,  26 
Mich.  102;  Whitney  v.  Brunette,  15 
Wis.  61),  (4)  or  the  intent  to  defraud 
(Paul  V.  Smith,  82  Ky.  451;  Updyke 
V.  Wheeler,  37  Mo.  App.  680;  Castel- 
lanos V.  Jones,  5  N.  Y.  164;  Miller  v. 
Brinkerhoff,  4Denio[N.Y.]  118;  Kelly 
V.  Archer,  48  Barb.  [N.  Y.]  68;  Decker 
V.  Bryant,  7  Barb.  [N.  Y.]  182),  (5) 
or  the  place  where  defendant  last  re- 
sided (Garrison  v.  Marshall,  44  How. 
Pr.  [N.  Y.l  193;  Tucker  v.  Malloy,  48 
Barb.  [N.  Y.]  85;  Ketchum  v.  Vidvard, 
4  Thomp.  &  C.  [N.  Y.]  138.    But  see 


Corn  well  v.  Hungate,  1  Ind.  156;  Payne 

V.  Young,  8  N.  Y.  158). 

[c]     Arrest  in  civil  cases. — The  same 

rule  applies.    Hauss  v.  Kohler,  25  Kan. 

640;   Mudrook  v.  Killips,  65   Wis.  622, 

28  NW  66. 

444-1     [a]    A  receiTer,  suing  out  an 

attachment,    was    required    to    give    a 

bond  in  McDermott  v.  'BAjes,  194  Fed. 

902. 

444-2  Earp  v.  Stephens,  1  Ala.  App. 
447,  55  S  266;  Wentworth  v.  Moore,  64 
Wash.  451,  117  P  251. 
[a]  When  defendant  is  foreign  cor- 
poration, no  bond  is  required.  Baker 
V.  Morehead  &  Co.,  7  O.  N.  P.  (N.  S.) 
384,  19  O.  D.  N.  P.  230. 
445-15  [a]  Where  the  fulfillment 
of  the  obligation  may  be  legally  en- 
forced and  this  fact  is  clearly  shown 
by  an  authentic '  document,  no  bond 
is  required.  Avalo  v.  Porrata,  19  P. 
E.    19. 

445-20  Bambrick  Bros.  Const.  Co.  v. 
Realty  Co.,  270  Mo.  450,  193  SW  543. 
446-26  [a]  Not  a  jurisdictional  de- 
fect.— ^Eudolf  &  Co.  V.  McDonald,  6  Neb. 
163;  O'Farrell  v.  Stockman,  19  O.  St. 
296;  Billings  v.  Eussell,  23  Pa.  189,  62 
AmDec  330. 

449-55  [a]  Beal  name  is  to  be  pre- 
ferred to  the  trade  name  of  the  plain- 
tiff. Wlchman  v.  Fox,  99  S.  C.  105,  82 
SE  1014. 

449-61  See  Sims,  Harrison  &  Co.  v. 
Jacobson  &  Co.,  51  Ala.  186. 
450-64  Wentworth  v.  Moore,  64 
Wash.  45,  117  P  251. 
451-67  Bed  Cross  Lumber  Co.  v. 
Lnmb.  Co.,  138  La.  1082,  71  S  191; 
Lamm  Co.  v.  Peaks,  162  Wis.  289,  156 
NW  194.      * 

[a]  Remedy  where  amount  insufficient 
Is  by  motion  to  increase,  not  by  motion 
to  dissolve  the  attachment.  Copeland 
Co.  V.  Brown,  103  S.  C.  177,  87  SE 
1002. 

452-79  [a]  Rule  in  New  Jersey,  see 
Hisor  V.  VandlVer,  83  N.  J.  L.  433,  85 
A  181. 

453-82  [a]  Giving  of  replevy  bond, 
filing  of  demurrer  and  answer  con- 
verts action  into  an  action  in  person- 
am. Duke  V.  Supply  Co.  21  Ga.  App. 
608,  94  SE  915. 

453-83  Comp.  Shillaber  v.  Waldo,  1 
Haw.  31,  42. 

455-6  [a]  Signing  the  justification 
is  a  sufficient  signature  of  the  surety 
under  a  statute  which  do^?  ;iot  prq« 
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.  vide  that  the  bond  be  ' '  subscribed ' ' 
or  prescribe  any  rule  as  to  its  execu- 
tion. Boger  V.  Lumb.  Co.,  165  N.  C. 
>  557,  81  BE  784. 
457-22  [a]  Deputy  clerk  who  is  at- 
torney for  the  plaintiff  may  approve 
the  bond.  Lester  v.  Eicks  (Tex.  Civ.), 
140  SW  395. 

457-26  Pirst  Nat.  Bank  v.  Griffith, 
192  Mo.  App.  443,  182  SW  805. 
457-28  [a]  Failure  to  approve  is 
waived  by  filing  a  plea  in  abatement. 
First  Nat.  Bank  v.  Griffith,  192  Mo. 
App.  443,  182  SW  805. 
458-29  Comp.  Marquis  v.  Ireland,  86 
Kan.  416,  121  P.  486,  ,  AnnCasl913C, 
144,  where  the  signature  of  the  bank, 
who  signed  as  surety,  is  void  for  lack 
of  authority. 

459-44  [a]  Failure  to  state  that 
sureties  were  either  householders  or 
freeholders. — Tibbet  v.  Tom  Sue,  122 
Gal.  206,  54  P  741. 

460-55      Curtin    v.    Katsehinski„    31 
Cal.   App.   786,   161   P   764;    Eoznik  v. 
Becker,  68  Wash.  63,  122  P  593. 
460-56     Greenwood  Groc.  Co.  v.  Ben- 
nett, 101  Miss.  573,  58  S  482. 
460-66    Meyer  v.  Jones  32  Cal.  App. 
378,    163    P    67.      See    also    Adams   v. 
Kellogg,  63  Mich.  105,  29  NW  679. 
460-67     Eobertson  &  Govanne  Cent. 
Co.  V.  Life  Co.,  91  Conn.  129,  99  A  557. 
461-68     Eoznik  v.  Becker,   68  Wash. 
63,  122  P  593. 

461-73  King  v.  Malone,  91  Conn. 
342,  99  A  691. 

462-77  Bone  v.  Trafton,  31  Cal.  App. 
30,  159  P  819;  Fine  v.  Clothing  Co., 
22  Ga.  App.  404,  95  SE  1017;  Boger 
V.  Cedar  Cove  Lumb.  Co.,  165  N.  C. 
557,  81  SE  784. 

[a]  Where  affidavit  of  justification 
inadvertently  appeared  to  be  made  by 
a  plaintiff.  Bell  v.  Moran,  25  App. 
Div.  461,  50  NTS  982. 
462-82  [a]  The  absence  of  a  justi- 
fication may  be  supplied  by  amend- 
ment. John  Fowler  &  Co.  t!.  Pinlay 
Bros.,  6  P.  E.  Fed.  174. 
462-85  [a]  The  omission  of  the 
clause  with  reference  to  costs  and  the 
payment  of  damages  may  be  supplied 
by  amendment  for  it  is  not  a  juris- 
dictional defect.  Eoznik  u.  Becker,  68 
Wash.  63,  122  P  593. 
463-88  Marquis  v.  Ireland,  86  Kan. 
416,  121  P  486,  AnnCasl913C,  144. 
464-98  [a]  Equity  court  in  Georgia 
ha?  no  jurisdiction,  to  issue  attachment. 


Tennessee  Fertilizer  Co.  v.  Hand,  147 
Ga.  588,  95  SE  81. 

465-2  [a]  Commissioner. — The  juris- 
diction of  the  commissioner  upon  the 
proofs  presented  to  him  to  order  an 
attachment  mlist  be  as  formal  and  pre- 
cise and  appear  in  the  order,  as  is  re- 
quired in  actions  upon  contract  where 
a  defendant  is  held  to  bail.  Hisor  «. 
Vandiver',  83  N.  J.  L.  433,  85  A  181. 
466-11  Cartmell  v.  Eudolph  Wurt- 
litzer  Co.,  5  O.  N.  P.  (N.  S.)  604  (jus- 
tice Of  the  peace  has  juridiction  of 
proceedings  by  attachment  against  for- 
eign corporations).  See  Shillaber  v. 
Waldo,  I  Haw.  31. 

[a]  The  municipal  court  in  the  Dis- 
trict of  Columbia  has  jurisdiction  to 
issue  writs  of  attachment.  Moses  & 
Sons  V.  Hayes,  36  App.  Cas.  (D.  C.) 
194. 

[b]  A  justice  of  the  supreme  court 
may  issue  a  writ  of  attachment  in 
causes  pending  in  the  supreme  court 
as  well  as  causes  pending  in  the  court 
ot  first  instance.  Cia.  General  De 
Tabacos  v.  Trinehera,  7  Phil.  Isl.  708, 
467-15  [a]  Attachment  issued  in 
blank. — Since  the  duty  of  the  ofBcer 
issuing  the  writ  of  attachment  cannot 
be  delegated,  the  attachment  cannot 
be  issued  in  blank.  Carson  v.  Wood- 
row,  160  N.  C.  143,  75  SE  996. 
468-25  Slaughter  v.  Eobinson 
(Utah),  173  P  456. 

[a]  An  order  granting  an  attachment 
after  judgment  rendered  is  a  nullity. 
Hernandez  v.  Hutchison,  21  P.  E.  175. 
469-31  Duluth  Brew.  &  Malt.  Co.  v. 
Allen,  51  Mont.  89,  149  P  494;  John- 
son V.  Larson,  96  Neb.  193,  147  NW 
476;  McMaster  v.  Euby,  80  Or.  476,  157 
P  782;  Stephens  v.  Eingling,  102  S.  C. 
333,  86  SE  683;  Closson  v.  Chase,  158 
Wis.  346,  149  NW  26,  holding  the 
writ  was  not  issued  before  summons, 
as  the  so-called  second  issuance  or 
summons  was  only  a  second  placing  in 
the  hands  of  the  officer  for  service. 
470-34  McMasters  v.  Euby,  80  Or. 
476,  157  P  782. 

473-51  Schavrien  v.  Eeich,  155  N 
Y8  365. 

474-63  Carson  v.  Woodrow,  160  N. 
C.  143,  75  SE  996. 
[a]  Court  of  general  jurisdiction  can- 
not issue  to  constable. — Carson  v.  Wood- 
row,  160  N.  C.  143,  75  SE  996. 
475-69  Lyman  v.  James,  85  Vt.  355, 
82  A  177. 
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475-70     [a]     Writs  against  partner- 

ships. — Sims,  Harrison  &  Co.  v.  Jaeob- 

Bon  &  Co.,  51  Ala.  186. 

456-73     Humphrey  v.  Wheeler  (Vt.), 

101  A  1018. 

479-87    Ralphs  v.  Bruna,  22  Cal.  App. 

153,  133  P  997. 

[a]  The  amount  of  each  item  claimed 
should  be  stated.  Hermida  v.  Gestera, 
20  P.  E.  423. 

[b]  Variance  between  affidavit  and 
writ. — That  an  affidavit  of  attachment 
in  a  justice's  court  is  for  a  larger 
amount  than  that  specified  iit  the  writ 
of  attachment  will  not  prevent  a  ver- 
dict for  the  larger  sum,  where  the  de- 
fendant made  no  objection.  Myers  i>. 
Adams,  14  Ga.  App.  620,  81  SE  595. 
480-88  Ealphs  v.  Bruns,  22  Cal.  App. 
153,  133  P  997;  Elwell  &  Co.  v.  Cem- 
ent Co.,  154  App.  Div.  122,  138  NYS 
1004. 

483-11  [a]  After  consolidation  of 
bills  in  attachment  brought  by  A.  and 
B.  on  property  of  a  non-resident,  B. 
may  move  to  quash  A.  's  attachment  for 
failure  to  join  necessary  parties  de- 
fendant,  for    until    such   consolidation 

B.  is  not  a  party  to  the  separate  at- 
tachment bills  and  so  has  not  waived 
the  objection.  King  v.  Patterson,  129 
Tenn.  1,  164  SW  1191. 

[b]  An  agreement  that  sheriff  shall 
seU  the  goods  attached  and  place  pro- 
ceeds in  a  designated  depository  to 
wait  the  judgment  constitutes  a  waiver 
of  objections  to  the  writ.  Collier  v. 
Gannon,  40  Okl.  275,  137  P  1179. 

[c]  Failure  of  service. — ^First  Nat. 
Bank  v.  Grifiath,  192  Mo.  App.  443,  182 
SW  805. 

483-16  BoUwerk  v.  Hirshon,  227 
Mass.  375,  116  NE  528;  LangSell  v.  Co. 
78  N.  H.  243,  99  A  90;  Page  v.  Mc- 
Donald, 159  N.  C.  38,  74  SE  642. 
484-22  McDaniel  v.  Cage  (Tex.  Civ.), 
201  SW  1078. 

484-25     Greenwood  Groc.  Co.  v.  Ben- 
nett, 101  Miss.  573,  58  S  482,  598. 
[a]     Attachment   inadvertently  made 
returnable    to    wrong  court    may    be 
amended    so    as    to    be    returnable    to 
proper  court.    Fine  v.  Clothing  Co.,  22 
Ga.  App.  404,  95  SB  1017. 
485-31     Tyson  v.  Eeinecke,   25   Cal. 
App.  696,  145  P  153;  McDaniel  v.  Cage 
(Tex.  Civ.),  201  8W  1078. 
488-53     Johnson  v.  Whilden,  166  N. 

C.  104,  81  SE  1057;  DavidoflP  v.  Chip- 
oxnoi,  166  NYS  996.    See  Oliver  v.  Kin- 


ney, 173  Ala.  593,  56  S  203;  Thornley 
V.  Lawbaugh,  31  N.  D.  651,  143  NAV 
348,  47  LEA  (N8)  1127. 
491-69  [a]  To  sheriff  and  not  con- 
stable.— Writs  of  attachment  issued  by 
superior  courts  must  be  addressed  to 
sheriff  and  not  to  constable.  Carson 
V.  Woodrow,  160  N.  C.  143,  75  SE  996. 
493-86  [a]  The  creditor  has  a  right 
to  designate  what  property  shall  be 
levied  on,  notwithstanding  the  writ  di- 
rects the  ofBcer  to  take  into  his  pos- 
session all  the  property  of  the  defend- 
ant. Curry  v.  Equitable  Surety  Co.,  27 
Colo.  App.  175,  148  P  914. 
494-91  [a]  Mandamus  wiU  not  lie 
to  compel  a  levy  on  a  specific  piece  of 
property  under  a  writ  directing  a  levy 
in  general  terms,  even  though  the  de- 
fendant possesses  no  other  property. 
Manotoc  v.  M'Micking,  10  Phil.  Isl. 
119. 

494-94  Beaulieu  v.  Clark,  210  Mass. 
90,  96  NE  319. 

496-98    Eemington  Typewriter  Co.  v. 
Hall,  183  Ala.  519,  63  S  74;  Beaulieu 
V.  Clark,  219  Mass.  90,  96  NE  319. 
498-10     Macdonald  v.  Fitzgerald  (N. 
D.),  171    NW  879. 

501-25  Johnson  v.  Larson,  96  Neb. 
193,  147  NW  476. 

501-29  Coast  &  L.  Corp.  v.  Martin, 
92  Conn.  11,  101  A  502. 
501-30  [a]  Place  of  levy. — Statute 
authorizes  the  official  to  pursue  and  at- 
tach the  property  in  an  adjoining  coun- 
ty within  twenty-four  hours  after  its 
removal.  -Pleak  v.  Marks,  171  la.  551, 
152  NW  63. 

502-34  Sells  v.  Price,  3  Ala.  App. 
534,  57  S  265. 

503-40    In  re  Bradley,  225  Fed.  307. 
504-46    Entry  of  levy  must  also  state 
property  belongs  to  defendant.     Sharp 
V.  Hall,  145  Ga.  171,  88  SE  929. 
505-50     Weiss   v.    Ahrens,    24    Colo. 
App.  531,  135  P  987. 
506-52      Mertens   v.   Northern   State 
Bank,  68  Or.  273,  135  P  885. 
507-53     Jackson  v.  Elec.  E.  Co.,  233 
Fed.  784. 

509-54  Weiss  v.  Ahrens,  24  Colo. 
App.  531,  135  P  987;  Green  v.  Coit,  81 
O.  St.  280,  286,  90  NE  794,  135  Am  St 
784. 

[a]      Insufficient   without     notice     to 
owner.     King   Tonopah   Min.     Co.     v. 
Lynch,  232  Fed.  485. 
511-57       Weiss    v.   Ahrens,    24    Colo. 
App.  531,  135  P  987. 
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511-58  Brown  v-  Brown  (Mich.),  134 
NW  1121,  construing  C.  L.,  §10,761. 
[aj  Bulky  articles. — Officer  must  fol- 
low statute  or  attachment  is  dissolved. 
Bass  f.  Dumas,  114  Me.  50,  95  A  286, 
logs. 

fb]  Vessels. — Oraham  v.  Annia,  28  Cal. 
App.  754,  153  P  981. 
512-59  Bass  v.  Dumas,  114  Me.  50, 
95  A  287.  See  Bogers  v.  Maine  Cent. 
R.  Co.,  113  Me.  436,  94  A  758,  Ann 
Casl916B,  999,  LRA1915F,  1184,  hold- 
ing the  acts  of  the  officer  in  looking 
into  a  freight  car  containing  potatoes, 
saying  "I  attach  these  potatoes,"  and 
appointing  a  keeper  to  look  out  for 
the  ears  constituted  a  sufficient  levy. 
513-62  Parish  v.  Van  Orsdale-Os- 
borne  B.  Co.,  92  Kan.  286,  140  P  835. 
514-64  Freiberg  v.  Johnson,  71  Tex. 
558,  9  SW  455;  Jones  v.  Bank  (Tex. 
Civ.),  140  SW  116;  Kessler  v.  Halflf, 
21  Tex.  Civ  App.  91,  51  SW  48. 
514-65  Parish  v.  Van  Arsdale-Os- 
borne  B.  Co.,  91  Kan.  286,  140  P  835. 
519-82  fa]  Subject  to  Uens.— The 
officer  cannot  take  the  property  out  of 
the  hands  of  lienor  when  it  is  subject 
to  liens.  Lindsey  v.  Eubber  bo.,  197 
Ted.  775. 

519-85  [a]  Bank  Deposit. — See 
Sturdee  v.  Cuba  Eastern  E.  Co.,  196 
Fed.  497,  125  CCA  499. 
521-88  Jolley  v.  Dunlop,  34  S.  D. 
213,  147  NW  980.  , 
523-92  In  re  Clongh,  197  Fed.  185; 
Tolman  v.  Oarleton,  110  Me.  571,  85 
A  390. 

524-99  Lee  County  Sav.  Bank  v. 
Snodgrass  Bros.,  182  la.  1387,  166  NW 
680. 

526-9  [a]  Negotiable  bonds  can 
only  be  attached  by  actually  locating 
them  and  serving  the  attachment  upon 
the  person  having  possession  of  them. 
Husband  v.  Liuehan,  168  Ky.  304,  181 
SW  1089. 

527-13      Buxton   v.   Fulcher,    18    Qa. 
App.  517,  90  SE  105. 
527-16     Barber  v.  Morgan,  84  Conn. 
618,  80  A  791. 

[aJ     Notice  to  the  non-resident  defend- 
ant is  not  required.    Barber  v.  Morgan, 
84   Conn.  618,  80  A  791. 
529-19    Tolman  v.  Carleton,  110  Me. 
57,  85  A  390. 

[a]  Brick  In  kilns  may  be  attached 
in  a  similar  manner.  Such  attachment 
operates  tQ  (Jiv^st  the  owner  of  pos- 


session. Cary  Brick  Co.  v.  Tilton,  208 
Fed.  497,  125  CCA  499. 
529-21  [a]  Arranging  with  the 
plaintiff  (1)  to  gather  the  crop  is  not 
such  an  assumption  of  dominion  over 
the  crop  as  to  constitute  a  levy.  Sells 
V.  Price,  3  Ala.  App.  534,  57  S  265. 
(2)  Growing  corn  cannot  be  attached 
by  the  sheriff  merely  having  it  pointed 
out  to  him  and  arranging  with  the 
owner  of  the  land  to  gather  it.  Sells 
V.  Price,  3  Ala.  App.  534,  57  S  265. 
529-24  [a]  List  in  return.— A  list 
of  the  property  levied  on  which  does 
not  state,  its  value,  contained  in  the 
return,  is  an  inventory.  Jolley  v.  Dun- 
lop, 34  S.  D.  213,  147  NW  980. 
530-25  [a]  Property  released  on 
security  need  not  be  appraised.  U.  S. 
Surety  Co.  v.  Product  Co.,  40  App.  Gas. 
(D.  C.)   239.- 

531-34  De  Carie  v.  Marks,  171  Mich. 
167,  137  NW  94,  disinterested  free- 
holders. 

[a]  A  county  clerk  is  not,  by  virtue 
of  his  office,  an  interested  person.  De 
Carie  v.  Marks,  171  Mich.  167,  137  N 
W  94. 

531-39  [a]  The  county  and  state  in 
which  the  property  is  situated  suffi- 
ciently appears  when  stated  in  the  ofS- 
cer's  certificate  accompanying  the  in- 
ventory. Gruber  Co.  v.  Cir.  Judge,  183 
Mich.  477,  149  NW  990. 
532-43  [a]  Failure  to  state  the 
values  of  the  property  levied  on  is 
immaterial  on  collateral  attack.  Jolley 
V.  Dunlop,  34  S.  D.  213,  147  NW  980. 
532-48  [a]  Officer  may  open  a 
sealed  package  or  locked  safety  deposit 
box  which  he  has  in  his  possession  un- 
der attachment.  Tillinghast  v.  John- 
son, 34  Bf.  I.  136,  82  A  788,  AnnCas 
1914A,  960,  41  LRA  (NS)  764. 
532-49  Sanders  v.  Seed  Co.,  91  S.  C. 
26,  74  SE  120. 

533-50  TManner  of  levy  on  partner- 
ship property,  see  the  title  "Partner- 
ship. ' ' 

538-74  [a]  Service  on  bookkeeper 
of  owner  is  not  sufficient  where  service 
couTd  have  been  had  upon  the  owner 
before  return  day.  Brown  v.  Brown 
(Mich.),  134  NW  1121. 
540-81  [a]  Insufficient  without  notice 
to  owner.  King  Tonopah  Min.  Co.  ». 
Lynch,  232  Fed.  485. 
540-87  In  re  Clough,  197  Fed.  185. 
541-94  Davidoffi  v.  Chipornoi,  165  N 
YS  996.  f         i 
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B44-r  Mott  V.  HolbrAok,  28  N.  D. 
251,  148  NW  1061. 

54S-12  Klein  v.  turner;  66  Or.  369, 
133  P  625. 

545-14  Ralphs  v.  Bruns,  22  Cal.  App. 
153,  133  P  997;  Humphrey  v.  Wheeler 
(Vt.),  101  A  1018. 

546-19  Fine  v.  Frankel  Clothing  Co., 
22  Ga.  App.  404,  95  SE  1017;  Palmer- 
Haworth  Logging  Co.  v.  Henderson  90 
Or.  192,  174  P  531;  Kittredge  v.  Fair- 
tanks  Co.,  91  Vt.  174,  99  A  1016. 
549-41  Long  v.  Tighe,  36  Nev.  129, 
133  P  60. 

552-54  [a]  The  demanding  and  re- 
ceiving of  a  certificate  of  the  secre- 
tary of  the  corporation,  showing  ihe 
number  of  shares  of  stock  held  by  the 
defendant,  need  not  be  shown  in  the 
return.  This  provision  of  the  statute 
is  merely  for  the  purpose  of  aiding 
the  attaching  oficer.  Barber  v.  Mor- 
gan, 84  Conn.  618,  80  A  791. 
553-57  Daniels  v.  Taylor,  13  0.  C.  C. 
(NS)  116. 

555-66  Wren  v.  Cooksey,  147  Ky. 
825,  145  SW  1116,  return  held  suffi- 
cient. 

555-67  Eessmeyer  v.  Norwood,  117 
Md.  320,  83  A  347. 

[a]  Snf5.cient  description. — Describing 
the  property  levied  on  as  "  two  town 
lots"  in  a  certain  city  is  sufficient 
when  the  evidence  showed  that  defend- 
ant owned  only  that  property.  Wren 
V.  Cooksey,  147  Ky.  825,  145  SW  1116. 
556-68  Hodgen  v.  Boy,  102  Kan. 
197,  169  P  1143;  Eessmeyer  v.  Nor- 
wood, 117  Md.  320,  83  A  347;  Cunning- 
ham V.  Bright,  228  Mass.  385,  117  NB 
909;  Eichardson  v.  Hoskins  L.  Co.,  Ill 
Va.  755,  69  SE  935,  return  held  suf- 
ficient. 

557-69  Green  v.  Coit,  81  O.  St.  280, 
90  NE  794,  135  AmSt  784,  full  com- 
pliance. 

557-70  Parkinson  v.  Crawford,  13 
0.  N.  P.  (NS)   73. 

560-79  Schultz  v.  Stiner,  i97  Kan. 
555,  155  P  1073. 

561-90      Schwartzberg    v.    Bank,    84 
Kan.  581,  115  P  110;  Sanders  v.  Seed 
Co.,  91  S.  C.  26,  74  SE  120. 
561-91    See  Gardner  v.  James,  5  E.  I. 
235. 

[a]  As  against  the  officer  the  return 
is  conclusive  and  it  will  be  presumed 
that  he  has  taken  such  possession  or 
control  of  the  property  as  to  render  the 


attachment   valid.     Gary  Brick   Co.   v. 
Tilton,  208  Fed.  497,  125  CCA  499. 
564-12     [a]     Where  a  third  person 
claluis  the  property  and  serves  his  affi- 
davit to  that  effect  upon  the  officer,  the 
officer  is  not  bound  to  keep  the  prop- 
erty under  attachment  unless  the  plain- 
tiff on  demand  indemnify  him  against 
such   claim   by   a  sufficient   obligation. 
Quesada  v.  Artacho,  9  Phil.  Isl.  104. 
546-13     Kanaman  v.  Hubbard   (Tex. 
Civ.),  160  SW  304. 
564-14     Green  v.  Hooper  41  Nev.  12, 

167  P  23;  Whitney  v.  Day,  86  Or.  268, 

168  P  295. 

567-35      Callahan   v.    Danziger,    172 
Cal.  738,   158  P  760. 
570-46    See  3  Standard  Peoc.  820. 
Taking  a  receipt,  see  3  Standard  Proo. 
643. 

571-47  [a]  Conditions  In  excess  of 
the  statutory  requirements  are  regard- 
ed as  surplusage  and  do  not  affect  the 
validity  of  the  bond.  Herrera  !•.  Neis, 
18  Phil.  Isl.  366. 

572-52  Thompson  v.  Wright,  22  Ga. 
607. 

572-53  Thayer  v.  Bradien,  27  Cal. 
App.  43§,  150  P  653;  Woodbridge  v. 
Drought,  118  Ga.  671,  45  SE  266;  Wal- 
ter V.  Kierstead,  74  Ga.  18;  Camp  v. 
Cahn,  53  Ga.  558;  Leusch  v.  Nickel,  16 
N.  M.  28,  ns  P  695. 

[a]  Failure  of  officer  to  surrender  the 
property  after  bond  is  given  does  not 
invalidate  further  proceedings  under 
the  writ.  Jennings  v.  Wall,  217  Mass. 
278,  104  NE  738. 

[b]  Effect  of  replevin. — Where  prop- 
erty which  has  been  attached  has  been 
replevied  the  attachment  is  dissolved, 
the  bond  is  substituted  for  the  prop- 
erty and  the  case  stands  as  if  it  had 
been  founded  on  ordinary  principles. 
Watters  v.  Fixture  &  C.  Co.,  13  Ga. 
App.  468,  79  SE  360. 

574-63  Mitchell  v.  Elizabeth  City 
Lumb.  Co.,  169  N.  C.  397,  86  SE  343; 
Stephens  v.  Eingling,  102  S.  C.  333,  86 
SE  683. 

574-64  American  Surety  Co.  v.  Steb- 
bins  L.  &  S.  Co.  (Tex.  Civ.),  181  SW 
567,  s.  c,  180  SW  101. 
577-77  Callahan  v.  Danziger,  172 
Cal.  738,  158  P  760;  Henry  Cowell  L. 
&  C.  Co.  V.  Figel,  27  Cal.  App.  11,  148 
P  796;  S.  V.  Dist.  Court,  53  Mont.  450, 
164  P  546;  Bank  of  Kenton  v.  Preble, 
87  Or.  230,  167  P  578,  170  P  302;  Good- 
rich V.  Chappell,  90  Vt.  263,  98  A  46. 
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580-95  Hawk  v.  Bruce  (Mo.  App.), 
195  SW  569;  Goodrieh  c.  Chappell 
(yt.),  98  A  46. 

587-40  Phillips  v.  Eggert,  145  'Wis. 
43,  129  NW  654. 

588-52  Eusso-Chinese  Bank  v.  Nat. 
Bank,  187  Fed.  80,  109  CCA  398;  Mat- 
sumura  v.  Higgins,  187  Fed.  601,  109 
CCA  431;  Stewart  v.  Murray,  14  Ga. 
App.  438,  81  SE  382;  S.  v.  Burgy,  22 
Ida.  586,  126  P  779;  In  re  Moynihan'e 
Est.,  172  la.  571,  151  NW  504,  154  NW 
904;  Grippen  v.  S.,  20  Wyo.  486,  124  P 
764,  128  P  622. 

588-54  Williams  v.  Haycraft,  33  Okl. 
697,   127  P  494. 

589-60  [a]  Strictly  speaking,  an 
attachment  on  a  mesne  process  does 
not  constitute  a  lien.  In  re  Eansford, 
194  Fed.  658,  115  CCA  560;  Nichols 
V.  Ingram,  75  Or.  439,  146  P  988. 
589-62  III  re  Eansford,  194  Fed.  658, 
115  CCA  560;  Jackson  v.  E.  Co.,  233 
Fed.  784;  Nichols  v.  Ingram,  75  Or. 
439,  146  P  988. 

591-63  TetzlofE  v.  May,  151  la.  441, 
131  NW  647. 

592-70  Ellis  v.  Eeed,  238  Fed.  341, 
151  CCA  357. 

[a]  Delivery  of  writ  to  officer. — A 
writ  of  attachment  on  personal  prop- 
erty becomes  a  lien  on  the  property 
from  the  time  the  writ  is  delivered 
to  the  officer.  MeClendon  v.  Bank,  112 
Ark.  187,  165  SW  952. 
593-71  Eeyer  i-.  Teare,  26  Colo.  App. 
368,  143  P  394. 

593-72  Apstein  v.  Sprow,  91  Conn. 
421,  99  A  1045. 

593-75  Daniels  v.  Eunyons,  164  Ky. 
309,  175  SW  338. 

593-76  First  Nat.  Bank  r.  Powell, 
J 30  La.  856,  58  S  687;  Neville  v.  Mil- 
ler (Tex.  Civ.),  171  SW  1109;  John- 
son V.  Larson,  96  Neb.  193,  147  NW 
476. 

594-77    Eeyer  v.  Teare,  26  Colo.  App. 
368,  143  P  394;   Mott  v.  Holbrook,  28 
N.  D.   251,   148   NW   1061;   Nichols  v. 
Ingram,  75  Or.   439,  146  P  988;  V.  S. 
V.  Regalado,  1  Phil.  Isl.  125. 
595-78    Coit  v.  Sistare,  85  Conn.  573, 
84  A   119;   Woodward   i:.   Lishman,  .80 
N.  J.  L.  586,  78  A  701. 
598-87     [a]     Merger  of  lien  In  the 
judgment. — See   Mott   v.   Holbrook,   28 
N.  D.  251,  148  NW  1061. 
eOO-1     J.   B.   Inderrieden   Co.   v.   Al- 
len, 176  111.  App.  301;  Prantz  v.  Vin- 
cent, 152  la.  680,  133  NW  121. 


603-8  Nelson  v.  Lindsey  179  la.  862, 
162  NW  3;  First  Nat.  Bank  v.  Powell, 
130  La.  856,  58  S  687. 
604-15  Ladd  &  Tilton  Bank  v.  Bank 
64  Or.  486,  130  P  975,  49  LEA  (NS) 
657. 

604-16  Curry  v.  Surety  Co.,  27  Colo. 
App.  175,  148  P  914;  Coit  v.  Sistare, 
85  Conn.  573,  84  A  119;  Johnson  v. 
Larson,  96  Neb.  193,  147  NW  476; 
Woodward  v.  Lishman,  80  N.  J.  L.  586, 
78  A  701. 

[a]  The  lien  of  an  attachment  Issued 
out  of  the  small  cause  court  is  prior 
to  ;in  attachment  issued  subsequently 
out  of  the  circuit  court.  Woodward 
V.  Lishman,  80  NJL  586,  78  A  701. 
010-36  In  re  Schow,  213  Fed.  514. 
610-39  See  vol.  3,  p.  639,  n.  38,  and 
supplement  thereto. 
617-63  King  v.  Hdw.  Co.  (Ala.),  75 
8  967;  Jensen  v.  Dorr,  23  Cal.  App. 
701,  139  P  659;  Fosdiok  v.  Eoberson, 
91  Conn.  571,  100  A  1059;  Hanson  v. 
Morrison  30  Ida.  422,  165  P  521. 

[a]  Priority  of  dower  Interest.— The 
widow's  distributive  share  in  her  de- 
ceased husband's  real  estate  is  not  sub- 
ject to  an  attachment  levied  thereon 
in  his  lifetime  not  confirmed  by  judg- 
ment or  sale  prior  to  his  death.  Tetzloff 
V.  May,  161  la.  441,  131  NW  647. 

[b]  Fiirchase  price  liens  take  senior- 
ity over  attachments  of  prior  creditors, 
who  may  not  be  classed  as  "bona  fide 
purchasers. ' '  Glass  v.  CundifE,  167  Ky. 
760,  181  SW  638. 

618-64  Coit  V.  Sistare,  85  Conn.  573, 
84  A  119;  Klein  v.  Turner,  66  Or.  369, 
133   P   625. 

618-66  Mott  V.  Holbrook,  28  N.  D. 
251,  148  NW  1061. 

619-68      McDermott    v.    Hayes,    194 
Fed.  902;  First  Nat.  Bank  v.  Co-op.  B. 
&  T.  Co.  171  la.  474,  149  NW  607. 
620-71    See  Pares  v.  J.  Eeynes  &  Co., 
2  P.  E.  Fed.  402. 

[a]  Plaintiff  a  purcliaser  in  good 
faith. — From  the  date  of  an  attach- 
ment until  it  is  discharged  or  the  writ 
executed,  the  plaintiff  as  against  third 
persons,  is  deemed  a  purchaser  in  good 
faith  and  for  a  valuable  consideration 
of  the  real  property  attached  if  the 
certificate  of  attachment  is  made  and 
filed  as  required  by  law.  Consequent- 
ly, such  attachment  will  prevail  over 
a  deed  which  has  not  been  recorded 
as  required  by  law,  if  the  attaching 
creditor   or  the  purchaser  had  no  no- 
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tice  of  the  unrecorded  deed.  Mertena 
V.  Bank,  68  Or.  273,  135  P  885. 
620-72  Eiee-Stix  Dry  Goods  Co.  «. 
Saunders,  128  La.  82,  54  S  479;  Aris- 
ton  V.  Cea,  13  Phil.  Isl.  109;  Fabian 
V.  Smith,  Bell  &  Co.,  8  Phil.  Isl.  496 
(although  unrecorded);  La  Sociedad  E. 
De  A.  M.  Y.  B.  v.  Eossy,  17  P.  E.  77; 
Sola  V.  Morera,  7  P.  E.  7,  a  recorded 
cautionary  notice  of  attachment  does 
not  prejudice  a  property  right  acquired 
prior  to  the  recordation  although  it  is 
not  recorded  prior  to  the  entry  of  such 
notice. 

[a]  Kecordlng  in  the  probate  court  is 
not  suflScient;  the  conveyance  must  be 
of  record  in  the  oflSce  of  the  registry 
of  dee3s,  otherwise  it  has  no  priority 
over  a  subsequent  attachment  lien. 
Kelly  1?.  Byers,  115  Minn.  489,  132  N 
W  919. 

621-73     Chetham-Strode  v.  Blake,  19 
.N.  M.  335,  142  P  1130. 
621-75     Oliver  v.  Eegistrar,  22  P.  E. 
659. 

622-80  Ildvedsen  v.  Bank,  24  N.  D. 
227,  139  NW  105. 

[a]  The  words  "in  good  faith"  in  a 
statute,  providing  an  unrecorded  deed 
is  void  as  against  subsequent  pur- 
chasers for  a  valuable  consideration  in 
good  faith  whose  conveyance  is  first 
recorded,  and  against  any  attachment 
against  the  person  in  whose  name  the 
property  appears  of  record,  has  refer- 
ence to  attachment  creditors  as  well 
as  to  subsequent  purchasers.  Ildved- 
sen V.  Bank,  24  N.  D.  227,  139  NW 
105. 

625-90  Bell-Wayland  Co.  v.  Miller- 
Mitscher  Co.,  39  Okla.  4,  130  P  593, 
Ann  Cas  1916D,  780. 

626-92  [a]  National  bank  stock 
transfer. — ^Under  the  federal  statutes, 
the  rights  of  a  transferee  of  national 
bank  stock  under  an  unrecorded  trans- 
fer, good  at  common  law,  are  superior 
to  the  rights  of  a  subsequent  attach- 
ing creditor  of  the  transferor  without 
notice.  Hazard  v.  Bank,  26  Fed.  94; 
Continental  Nat.  Bank  v.  Bank,  7  Fed. 
369;  Mapleton  Bank  v.  Standrod,  8 
Ida.  740,  71  P  119,  67  LEA  656;  Bate- 
man  V.  Gits,  16  N.  M.  441,  120  P  307; 
Doty  V.  Bank,  3  N.  D.  9,  53  N.  W. 
'7,  17  LEA  259. 

1 0]  The  true  cwner  of  stock  standing 
in  the  name  of  another  has  priority 
over  an  attaching  creditor  who  did  not 
extend  credit  on  the  faith  of  the  debt- 


or's ownership  of  such  stock.  Hitch- 
cock V.  Wharf  Co.,  50  Fed.  263;  Gray 
V.  Graham,  87  Conn.  601,  89  A  262,  49 
LEA  (NS)  115.9;  Sibley  v.  Bank,  133 
Mass.  515.  See  also  New  York  Com. 
Co.  V.  Francis,  96  Fed.  266,  mod.  101 
Fed.  16,  41  CCA  167;  White  v.  Eankin, 
90  Ala.  541,  8  S  118. 

626-94  [a]  Where  the  recordation 
Is  Illegal,  the  conditional  sale  does  not 
rank  a  junior  attachment.  Southern 
Iron  &  E.  Co.  v.  Voyles,  138  Ga.  258,  75 
SE  248,  AnnCasl913r),  369. 
627-95  Snyder  v.  Carson,  155  la.  552, 
136  NW  653;  Holt  Mfg.  Co.  v.  Coss, 
78  Wash.  39,  138  P  322. 
627-96  Bell-Wayland  Co.  *.  Miller- 
Matscher  Co.,  39  Okl.  4,  130  P  593,  Ann 
Casl915D,   780. 

627-97  [a]  Where  answer  of  de- 
fendant Is  improperly  stricken  from 
the  files  and  default  taken,  a  subse- 
quent mortgagee  of  the  attachment 
property  takes  subject  to  the  lien  of 
attachment  for  the  action  stands  as 
though  nothing  had  been  done  therein 
but  file  the  complaint,  attach  the  prop- 
erty and  issue  summons.  Klein  v.  Tur- 
ner, 66  Or.  369,  133  P  625. 
[b]  If  the  mortgagee  of  a  chattel 
mortgage  falls  to  reduce  the  property 
to  possession,  or  record  the  mortgage, 
his  mortgage  is  void  as  to  an  attach- 
ing creditor,  notwithstanding  actual 
notice  of  the  mortgage.  Geiser  Mfg. 
Co.  V.  Murray,  84  Kan.  450,  114  P. 
1046;  Implement  Co.  v.  Parlin  &  Oren- 
dorfE  Co.,  51  Kan.  566,  33  P  363;  Eam- 
sey  V.  Glenn,  33  Kan.  271,  6  P  265. 
629-4  [a]  As  against  an  assignment 
for  benefit  of  creditors  in  a  foreign 
state  the  lien  of  a  subsequent  attach- 
ment does  not  take  priority.  WulfE  v. 
Trust  Co.,  164  App.  Div.  399,  149  NYS 
683. 

633-15  [a]  One  who  commences  and 
prosecutes  to  final  judgment,  within 
sixty  days  after  the  first  posting  of 
the  notice  of  attachment,  his  claim 
against  the  defendant  shall  share  pro 
rata  with  the  attaching  creditor  in  the 
proceeds  of  the  defendant's  property. 
Ida.  Eev.  Code,  §4304;  Howard  v.  Min. 
Co.,  21  Ida.  12,  120  P  170,  Ann  Cas. 
1913C,  284. 

637-27    Holmes  v.  Soper,  6  Haw.  564. 
639-38     See  Mott  v.  Holbrook,  28  N. 
D.  251,  148  NW  1061. 
642-67     Eogers    v.   E.    Co.,    113    Me. 
436,   94   A   758,   Ann   Cas   1916B,   999, 
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LEA   1915F,   1184;   Beaulieu   v.   Clark, 
210    Mass.    90,    96   NE   319;    Jolley   v. 
Dunlop,  34  S.  D.  213,  147  NW  980. 
643-73     Woodward  v.  Lishnian,  80  N. 
J.  L.  586,  78  A  701. 

643-75  In  re  Schow,  213  Fed.  514. 
643-76  QsAj  v.  Graham,  108  Me. 
452,  81  A  666;  Waterhouse  v.  Bird,  37 
Me.  326;  Gower  v.  Stevens,  19  Me.  92, 
36  AmDec  737.     , 

644-82  Cole  v.  Edwards,  52  Neb.  711, 
72  NW  1045;  Southwestern  B.  &  W. 
Co.  V.  Bank,  52  Okl.  422,  158  P  204. 
644-83  [a]  Failure  to  levy  on  the 
property  for  thirty  days  does  not  af- 
fect the  lien  which  took  effect  on  plac- 
ing the  order  of  attachment  in  the 
sheriff's  hand.  Daniels  v.  Eunyons, 
164  Ky.  309,  175  SW  338. 
644-85  Title  Ins.  &  Tr.  Co.  v.  De- 
velopment Co.,  171  Cal.  173,  152  P  542; 
Eeynolds  v.  Bean,  91  Vt.  247,  99  A 
1013. 

648-1  [a]  Order  of  referee. —  An 
attachment  dissolved  by  the  oMeer  tak- 
ing an  alternative  receipt  from  debtor 
is  not  restored  by  the  referee  in  sub- 
sequent bankruptcy  proceedings  against 
the  debtor  making  an  order  that  the 
attachment  be  preserved.  Gary  v.  Gra- 
ham, 108  Me.  452,  81  A  666. 
648-3  Nisbet  v.  Title  &  Tr.  Co.,  229 
Fed.  645,  144  CCA  64;  Carpenter  v. 
Innes,  16  Colo.  165,  26  P  140,  25  Am. 
St.  Eep.  255;  "WUde  v.  Eawles,  13  Colo. 
583,  22  P  897;  Schulter  v.  Jacobs,  10 
Colo.  449,  15  P  813;  Meegan  v.  Petti- 
bone-Gentry  Co.,  85  Kan.  536,  118  P 
64;  Millus  V.  Lowrey  Bros.  (Okla.), 
164  P  663. 

[a]  Writ  of  prohibition  will  not  lie 
to  obtain  the  discharge  of  an  attach- 
ment of  the  property  of  petitioner. 
Felizardo  v.  Justice  of  the  Peace,  3 
Phil.  Isl.   635. 

648-4  Nisbet  v.  Fed.  Title  &  Trust 
Co.,  229  Fed.  644,  144  CCA  54;  Bun- 
nell V.  Thomas,  33  Cal.  App.  634,  165 
P  1047;  Eutland  jj.  Hill,  19  Ga.  App. 
528,  91  SE  922;  Phillip  Carey  Co.  v. 
Sneppard,  19  Ga.  App.  368,  91  SE  444; 
Meegan  v.  Pettibone-Gentry  Co.,  85 
Kan.  636,  118  P  64;  S.  v.  Dist.  Ct., 
53  Mont.  450,  164  P  546;  Cartmell  v. 
Eudolph  Wurtlitzer  Co.,  5  O  N  P 
(NS)   604. 

649-6  Nisbet  ;,-.  Title  &  Tr.  Co.  229 
Fed.  644,  144  CCA  54.  ' 

649-9    Howard  v.  Min.  Co.,  21   Ida. 


12,  120  P  170;  DuPont  Co.  v.  Coal 
Co.,  48  Ind.  App.  538,  96  NE  204. 
[a]  The  original  attaching  creditor, 
who  has  a  claim  against  the  defendant 
not  included  in  his  original  complaint, 
may  file  under  the  attachment  pro- 
ceedings. DuPont  Co.  V.  Coal  Co.,  48 
Ind.  App.  538,  96  NE  204. 

650-11  [a]  Necessity  of  procurtng 
judgment  In  time. — No  creditor  will  be 
entitled  to  prorate  unless  he  has  pro- 
cured his  judgment  within  the  60  days 
period;  both  the  commencement  and  the 
prosecution  to  final  judgment  within 
that  period  are  necessary.  Howard  v. 
Min.  Co.,  21  Ida.  12,  120  P  170. 
651-18  Bank  of  Mobile  v.  Lewis 
(Ala.  App.),  80  S  179;  Brinkley  P.  Co. 
r.  Silman,  33  Cal.  App.  643,  166  P  371; 
Coverdell  v.  Erickson  (N.  D.),  168 
NW   367. 

[a]  In  Maine,  the  ofB.cer  may  give 
the  claimant  written  notice  of  the 
attachment.  Within  ten  days  there- 
after the  claimant  must  deliver  to  the 
oflScer  a  true  account  of  the  amount 
due  on  his  claim  or  he  waives  his 
right  to  hold  the  property  thereon, 
Kev.  St.,  ch.  83,  §46.  The  claimant 
must  deliver  the  notice  to  the  ofieer; 
a  delivery  to  the  attorney  of  the  cred- 
itors is  not  a  compliance  with  the  stat- 
ute. Hill  V.  Wiles,  113  Me.  60,  92  A 
996. 

654-28  Coverdell  v.  Erickson  (N. 
D.),  168  NW  367. 

657-43  S.  V.  Dist.  Co.,  53  Mont.  450, 
164  P  546. 

657-46  Potlatch  Lumb.  Co.  v.  Eun- 
kel,  16  Ida.  192,  101  P  396,  23  L.  K. 
A.  (NS)  536,  18  AnnCas  591;  Toledo 
Bridge  &  C.  Co.  v.  Jefferson  Co.,  141 
La.  168,  74  S  893.  Comp.  Lewis  v.  Hat- 
wood,  28  Minn.  428,  10  NW  586;  Con- 
solidated Liquor  Co.  v.  Scotellb,  21 
N.  M.  485,  155  P  1089. 

[a]  Nature  of  proceeding. — An  iuter- 
plea  filed  by  a  claimant  of  the  prop- 
erty attached  is  a  separate  suit  in 
which  the  interpleader  is  plaintiff  and 
plaintiff  in  the  main  action  defendant. 
Keet-Eoundtree  D.  G.  Co.  v.  Hodges, 
176  Mo.  App.  484,  161  SW  862. 

[b]  Excessive  levy. — The  right -to  in- 
tervene cannot  be  based  on  an  abuse 
of  process  such  as  an  excessive  levy. 
Brock  V.  Young,  7  Ala.  App.  631,  62 
S  326. 

657-47  Union  Co.  Inv.  Co.  v.  Messix, 
152  la.  412,  132  NW  823;  Meegan  «. 


298 


ATTACHMENT , 


FoZ.3 


Pettibone-Gentry  Co.,  85  Kan.  536,  118 
P  64;  Felizardo  v.  Justice  of  the 
Peace,  3  Phil.  lal.  635;  Bias  v.  Colon, 
8  P.  R.  76.  See  O'Malley  v.  Townsley, 
85  Kan.  489,  117  P  1022;  Schroeder  v. 
Municipal  Council,  7  P.  E.  1. 
[a]  Claimant  cannot  be  compelled  to 
taterveue. — Dimsdale  v.  Tolerton-War- 
field  Co.,  151  la.  425,  131  NW  689; 
S.  V.  Blair,  238  Mo.  132,  142  SW  326. 
657-48  [a]  Where  goods  have  been 
attached,  the  claimant  cannot  inter- 
vene. H.  P.  Cornell  Co.  v.  Boyer  (E. 
I.),  82  A  385. 

657-49  Potlateh  Lumb.  Co.  v.  Eun- 
kel,  16  Ida.  192,  101  P  396,  23  LEA 
(NS)  536,  18  AnnCas  591;  Eiee-Stix 
Dry  Goods  Co.  v.  Albreeht,  273  111.  447, 
113  NE  66;  Wilson  v.  Kruse,  270  111. 
298,  110  NE  359;  Dimsdale  v.  Toler- 
ton-Warfield  Co.,  151  la.  425,  131  NW 
689;  Felizardo  v.  Justice  of  the  Peace, 
3  Phil.  Isl.  635;  Houston  E.  E.  Inv. 
Co.  V.  Hechler,  44  Utah  64,  138  P  1159. 
See  O'Malley  v.  Townsley,  85  Kan. 
489,  117  P  1022.  Contra,  H.  P.  Cornell 
Co.  V.  Boyer  (E.  I.),  82  A  385. 
658-50  Eice-Stix  D.  G.  Co.  v.  Al- 
breeht, 273  lU.  447,  113  NE  66;  Wil- 
son V.  Kruse,  270  HI.  298,  110  NE 
359;  Alvarez  v.  Montinola,  1  Phil.  Isl. 
624. 

658-51  Consolidated  Liquor  Co.  v. 
Seotello,  21  N.  M.  485,  155  P  1089, 
following  a  precedent,  this  case  holds 
against  the  rule,  but  argues  for  it. 
658-52  Meegan  v.  Pettibone-Gentry 
Co.,  85  Kan.  536,  118  P  64. 
[a]  The  fact  that  a  forthcoming  bond 
was  given  by  the  defendant  in  the  at- 
tachment action,  to  whom  the  property 
was  delivered,  which  bond  was  not 
signed  nor  procured  to  be  given  by  the 
mortgagee,  will  not  defeat  the  right 
of  the  mortgagee  to  intervene  in  the 
attachment  proceeding,  in  order  to  have 
his  interest  in  the  property  determined. 
Meegan  v.  Pettibone-Gentry  Co.,  85 
Kan.  536,  118  P  64. 
659-59  Eiee-Stix  D.  G.  Co.  v.  Al- 
breeht, 273  111.  447,  113  NE  66. 
659-62  Trinidad  Nat.  Bink  v.  Fur- 
nishing Co.,  60  Colo.  356,  153  P  441. 
660-70  [a]  An  Intervening  claim- 
ant to  the  property  attached  cannot  as- 
sail the  regularity  or  validity  of  the 
attachment,  for  since  his  title  to  the 
property  does  not  depend  upon  the  at- 
tachment he  is  in  no  way  concerned 
whether  the  attachment  is  good  or  bad. 


Houston  E.  E.  Inv.  Co.  v.  Hechler,  44 
Utah  64,  138  P  1159. 
661-74     Houston   R.    E.    Inv.    Co.   i\ 
Hechler,  44  Utah  64,  138  P  1159. 
662-76    Forbis  v.  Lumb.  Co.,  165  N. 
C.  403,  81  SB  599. 

662-77  [a]  The  claiAiaut  is  not  re- 
CLuired  to  join  issue  until  final  judg- 
ment in  the  main  case.  Mahaffey  Co. 
V.  Eussel,  100  Miss.  122,  54  S  807,  945. 
[b]  Possession  of  the  property  ob- 
tained peaceably  by  the  mortgagee 
from  one  of  the  defendants,  after  a 
forthcoming  bond  was  given,  will  not 
prevent  a  hearing  upon  the  interplea 
of  such  mortgagee,  which  was  filed 
about  the  time  possession  was  obtained. 
Meegan  v.  Pettibone-Gentry  Co.,  85 
Kan.  536,  118  P  64. 
662-79  Highfleld  v.  Magazine  Press 
(Mo.  App.),  190  SW  926;  Kahmke 
V.  Weber,  187  Mo.  App.  698,  173  SW 
76. 

662-82  Cohen  v.  Harris,  61  Fla.  137, 
54  S  '905. 

[a]  The  right  of  property  which  the 
jury  Is  to  try  is  an  issue  of  superi- 
ority as  between  the  right  of  the  plain- 
tiff in  attachment  to  Subject  the  chattel 
or  property  involved  to  the  satisfac- 
tion of  his  writ,  and  the  claimant's 
title,  on  the  other  hand,  as  against 
such  right;  an  issue  of  the  liability 
of  the  property  to  the  plaintiff's  writ 
of  attachment  as  against  the  claimant's 
title.  Cohen  v.  Harris,  61  Fla.  137,  54 
S  905;  Volusia  Co.  Bank  v.  Bigelow,  45 
Fla.  638,  33  S  704. 

662-83  Houston  R.  E.  Inv.  Co.  v. 
Hechler,  44  Utah  64,  138  P  1159. 

[a]  Corporate  character  of  original  de- 
fendant.— An  intervener  in  an  action 
against  a  lumber  company  for  dam- 
ages, aided  by  attachment,  caimot  raise 
the  issue  as  to  whether  the  company 
is  a  corporation  or  a  partnership.  For- 
bis V.  Lumb.  Co.,  165  N.  C.  403,  81 
SE  599. 

[b]  ITecessity  of  proving  claim  against 
defendant. — The  plaintiff  is  not  required 
as  against  an  intert>leader  to  prove  his 
claim  against  defendant.  Johnson  v. 
Mason,  177  Mo.  App.  109,  163  SW  260. 
663-89  Trinidad  Nat.  Bank  v.  Fur- 
nishing  Co.,   60   Colo.  356,  '153  P  441. 

664-90  Lee  v.  Lowery,  42  Okl.  148, 
140  P  1175. 

664-93  [a]  Attorneys  for  attaching 
creditors  need    not    be    made    parties 
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defendant.  Lyon  v.  Bussell,  41  App. 
Cas.  (DC)   554. 

665-98  ,  Poor  Grain  Co.  v.  Grain  Co., 
171  Mo.  App.  354,  157  SW  840. 
665-2  [a]  Amount  of  damages. — The 
intervenors  in  a  damage  suit  in  which 
attachment  issued,  cannot  introduce 
evidence  as  to  the  amount  of  damages. 
Forbis  v.  Lumb.  Co.,  165  N.  C.  403,  81 
SE  599. 

665-3  Taylor  Bros.  Jewelry  Co.  v. 
Kelley  (Tex.  Civ,),  189  SW  340. 
[a]  Under  general  denial,  plaintiff 
may  show  the  interpleader's  claim  of 
ownership  is  fraudulent.  Gate  City 
Nat.  Bank  v.  Boyer,  161  Mo.  App.  143, 
142  SW  487. 

665-4  Buggies  v.  Helfrich,  162  Cal. 
553,  123  P  369;  Mesa  County  Nat. 
Bank  v.  Berry,  24  Colo.  App.  487,  135 
P  129';  Clark  v.  Mill  &  Elev.  Co.,  175 
HI.  App.  374;  Lemp  Brew.  Co. «;.  Mantz, 
120   Md.   176,  87  A  814. 

[a]  Variance. — A  compromise  between 
the  defendant  and  the  interpleader  is 
inadmissible  unless  pleaded.  "  Poor 
Grain  Co.  v.  Grain  Co.,  171  Mo.  App. 
354,   157   SW   840. 

[b]  The  original  defendant  who  is  in 
possession  may  not  introduce  evidence 
to  support  the  claim  of  the  inter- 
pleader. Keet-Eoundtree  D.  G.  Co.  v. 
Hodges,  175  Mo.  App.  484,  161  SW  862. 
667-5  Co,hen  v.  Harris,  61  Fla.  137, 
54  S  905;  Miles  v.  Haney,  190  Mo. 
App.  220,  176  SW  429;  Johnson  v. 
Mason,  178  Mo.  App.  109,  163  SW 
260;  Keet-Roundtree  D.  G.  Co.  v. 
Hodges,  175  Mo.  App.  484,  161  SW 
862;  Wells  v.  Bank,  56  Okl.  688,  156 
P  896. 

668-8  Mesa  County  Nat.  Bank  v. 
Berry,  24  Colo.  App.  487,  135  P  129. 
See  Gate  City  Nat.  Bank  v.  Boyer,  161 
Mo.  App.  143,  142  SW  487. 
66S-10  Brock  v.  Young,  7  Ala.  App. 
631,  62  S  326;  Keet-Roundtree  D.  G. 
Co.  V.  Hodges,  175  Mo.  App.  484,  161 
SW  '862,  instruction  held  misleading. 
See  Gate  City  Nat.  Bank  v.  Boyer, 
161  Mo.  App.  143,  142  SW  487. 
670-19  Dodder  r.  Moberly,  28  Okl. 
334,  114  P  714. 

670-25  Dodder  v.  Moberly,  28  Okl. 
334,  114  P  714.  Contra,  Nichols  Bros. 
V.  Koshinick,  19  O.  C.  C.  (NS)  148. 
670-27  Comp.  People's  Nat.  Bank  v. 
Corse,  133  Tenn.  720,  182  SW  917. 
671-30  HoUoway  v.  Burroughs  & 
Taylor  Co.,  4  Ala.  App.  630,  58  S  953; 


Riera  v.  Wolff's  Auto  Garage,  20  P.  R. 
172. 

[a]     A  deposit  of  money  In  court  can- 
not be  made  in  lieu  of  such  bond.  Otis 
V.  Nelson,  15  Ariz.  486,  140  P  211. 
671-3t     Riera    v.   Wolff's   Auto  Gar- 
age, 20  P.  R.  172. 

671-32  [a]  The  successful  party  to 
the  suit  should  be  the  obligee  of  the 
bond.  Riera  v.  Auto  Garage,  20  P.  R. 
172. 

671-33  Riera  v.  Auto  Garage,  20  P. 
E.   172. 

671-34  [a]  Releasing  security  on  af- 
fidavit of  claimants. — After  property 
has  been  released  to  claimant  on  his 
giving  security,  the  court  has  no  juris- 
diction to  order  the  security  returned 
pursuant  to  an  aflSdavit  by  the  claim- 
ant that  he  is  the  owner.  Larsen  v. 
Richards,  43  Utah  196,  134  P  583. 
671-35  Fritts  v.  Reidel,  101  Kan. 
68,  165  P  671. 

672-39  [a]  Where  there  isno  actual 
seizure  of  the  property  as  in  the  case 
of  an  attachment  of  stock,  the  leaving 
of  a  copy  of  the  process  and  complaint 
with  the  agent  or  attorney  of  the  de- 
fendant within  the  state,  or  if  none, 
with  the  person  who  has  possession,  as 
provided  in  §828,  Gen.  St.,  is  not  neces- 
sary.   Barber  v.  Morgan,  84  Conn.  618, 

80  A  791.  i 

674-42     Morris  v.  Belken,  97  Wash. 

457,  166  P  1142. 

675-43     Tonn  v.  Collins,  116  Md.  52, 

81  A  219. 

[a]  A  general  appearance  does  not 
militate  against  defendant's  right  to 
have  the  attachment  discharged  on  the 
ground  the  summons  was  invalid.  Du- 
luth  Brew.  &  Malt.  Co.  v.  Allen,  51 
Mont.  89,  149  P  494. 
677-44  Deal  v.  Powell,  88  Vt.  404,  92 
A   648. 

[a]  Service  of  summons  in  the  county 
where  the  suit  is  brought,  contrary  to 
the  statute  requiring  the  summons  be 
directed  to  the  sheriff  of  the  county 
of  defendant's  residence,  is  no  less  ef- 
fective than  a  futile  summons  directed 
to  defendant's  residence.  Tonn  v.  Col- 
lins, 116  Md.  52,  81  A  219.  See  supra, 
nT  43. 

680-54  Martin  v.  Bryant,  108  Me. 
253,  80  A  702;  Baker  v.  Hahn  (Tex. 
Civ.),  161  SW  443. 

[a]  Service  of  summons  may  be  made 
upon  the  tenant,  agent  or  attorney  of 
the  non-resident  "where  goods  and  es- 
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■fcate  are  attached."  Although  the 
quoted  words  were  omitted  from  the 
revision  of  1871,  they  are  to  be  read 
into  the .  statute  for  the  reason  that 
it  was  not  the  evident  intent  of  the 
legislature  to  change  the  original  stat- 
ute providing  for  service  upon  non- 
resident defendant.  Martin  v.  Bryant, 
108  Me.  253,  80  A  702. 
681-55  Martin  v.  Bryant,  108  Me. 
253,  80  A  702. 

682-57  [a]  A  designation  of  a  de- 
fendant in  an  order  of  publication  by 
the  initials  only  of  his  Christian  name 
is  insufficient.  White  v.  Gramley,  236 
Mo.  647,  139  SW  127;  Missouri,  K.  & 
T.  E.  Co.  V.  Morris,  153  Mo.  App.  667, 
134  SW  1027. 

682-58  Bank  of  Venicg  v.  Hutchin- 
son, 19  Cal.  App.  219,  125  P  252. 
683-60  [a]  Conclusive  as  to  prop- 
erty within' jurisdiction  of  court. — Con- 
sequently the  substituted  service  will 
not  be  quashed  because  the  attached 
property  belonged  to  a  third  person. 
South  Dakota  Com.  Assn.  v.  Ramsey,  34 
S.  D.  48,  147  NW  75. 
684-62  Big  Vein  Coal  Co.  v.  Read, 
229  IT.  S.  31,  33  Sup.  Ct.  694,  57  L. 
ed..l053. 

687-70  [a]  Upon  the  expiration  of 
thirty  days  after  the  granting  of  the 
attachment,  service  by  publication  must 
be  commenced.  Mills  v.  Hansel,  168  N. 
C.  651,  85  SE  17. 

687-71  Wright  v.  Ankeny,  217  Fed. 
988;  Cosh-Murray  Co.  v.  Tuttich,  10 
Vash.  449,  38  P  1134. 
687-72  Citizens'  Nat.  Bank  v.  TTnion 
Cent.  L.  I.  Co.,  12  O.  C.  C.  (NS)  401. 
687-74  Mills  v.  Hansel,  168  N.  C. 
■  651,  85  SE  17. 

688-75  See  Miller  v.  Veldhuyzen,  13 
0.  N.  P.  (NS)  546. 
688-76  But  see  Miller  v.  Veldhuy- 
zen, 13  O.  N.  P.  (NS)  546. 
688-78  Leslie  v.  McNeil,  79  Or.  364, 
154  P  884;  Colburn  v.  Barrett,  21  Or. 
27,  26  P  1008. 

690-81  [a]  The  statute  provision  for 
posting  at  three  public  places  contem- 
plates posting  of  notice  at  three  sep- 
arate places.  Eeid-Murdock  &  Co.  v. 
McGregor,  183  111.  App.  30O. 
690-82  [a]  That  attachment  has 
been  levied  need  not  be  stated.  Pind- 
lay.  V.  Lumsden  (Tex.  Civ.),  171  SW 
818. 

691-87  Daniels  v.  Taylor,  13  O.  C.  C. 
(NS)   116. 


691-90  Schultz  V.  Stiner,  97  Kan. 
555,  155  P  1073. 

694-99  Johnson  v.  Larson,  96  Neb. 
193,  147  NW  476. 

695-1  Koontz  v.  Baltimore  B.  Co., 
220  Mass.  285,  107  NE  973,  LEA1915D, 
838. 

696-5  Mitchell  v.  Elizabeth  City 
Lumb.  Co.,  169  N.  C.  397,  86  SE  343. 
696-6  Oliver  v.  Kinney,  173  Ala.  593, 
56  S  203.  See  Lindsey  v.  Rubber  Co., 
197  Fed.  775;  Home  Distilling  Co.  v. 
Himmel,  74  W.  Va.  756,  82  SE  1094. 
Contra,  Hisor  v.  Vandiver,  83  N.  J.  L. 
433,  85  A  181;  American  Surety  Co. 
V.  Stebbins,  L.  &  S.  Co.  (Tex.  Civ.), 
181  SW  567,  s.  c,  180  SW  101. 
697-16  Lebow  v.  Rope  Co.,  81  W. 
Va.  21,  93  SE  939. 
698-17  Johnson  v.  Larson,  96  Neb. 
193,  147  NW  476,  filing  answer  and 
motion  to  dissolve  the  attachment  con- 
stitute a  general  appearance.  But  see 
Blinn  v.  Eickett,  3  O.  N.  P.  (NS)  345, 
and  2  Standard  Proc.  499. 
698-18  Koontz  v.  E.  Co.,  220  Mass. 
285,  107  NE  973,  LEA1915D,  838; 
Eeich  V.  Building  Co.,  11  O.  D.  418; 
Mawiecke  v.  Wolf,  7  O.  D.  476. 
700-21  Sternberg  v.  Crohon  &  Eoden 
Co.,  172  N.  C.  731,  90  SE  935. 
701-28  [a]  Making  mortgagee  a 
party. — Where  the  legal  title  is  in  the 
mortgagee,  the  creditor  must  make  him 
a  party  defendant.  King  v.  Patterson, 
129  Tenn.  1,  164  SW  1191. 
[b]  Waiver  of  variance. — A.  W.  Bus- 
by &  Son  V.  Elliott,  22  Ga.  App.  391, 
95  SE  1014. 

702-34  [a]  Ownership. — There  must 
be  an  allegation  and  proof  that  defend- 
ant is  the  owner  of  the  property  at- 
tached. North  Star  Lumb.  Co.  v.  John- 
son, 196  Fed.  56. 

703-36  [a]  A  prayer  for  personal 
judgment  is  not  necessary  where  the 
bill  contains  a  prayer  for  general  re- 
lief. Butterfield  v.  Miller,  195  Fed. 
200,  115  CCA  152. 

705-49  See  Conran  v.  Fenn,  159  Mo. 
App.  664,  140  SW  82. 
[a]  Beading  complaint  and  affidavit 
together.  —  An  ,  insuflcient  complaint 
will  not  be  dismissed  if  the  omitted 
facts  are  stated  in  the  affidavit.  West- 
ern Warehouse  Co.  v.  Flynt  (Tex.  Civ.), 
149  SW  789. 

706-52  [a]  Demurrer  to  causes  of 
attachment. — "An  attachment  is  not 
subject  to  general  demurrer  if  it  con- 


201 


Vol.5 


ATTACHMENT 


tains  one  valid  ground  of  attachment, 
although  it  contains  another  ground 
■which  affords  no  basis  for  attach- 
ment." Cleveland-Manning  Co.  v. 
Stewart,  15  Ga.  App.  657,  84  SE  174. 
706-53  Johnson  v.  Muenz,  76  Wash. 
526,  137  P  126. 

708-57  Smith  v.  Jacksonville  Oil 
Mill  Co.,  21  Ga.  App.  679,  94  SE  900. 
[a]  If  the  deht  te  due,  the  com- 
plaint must  be  filed  within  the  first 
three  days  of  the  return  term;  if  the 
debt  be  payable  in  the  future,  the 
complaint  must  be  filed  when  it  be- 
comes due  and  payable.  Exchange 
Nat.  Bank  v.  Clement,  109  Ala.  270, 
19  S,814. 

709-58  Willard  v.  Stone,  22  Ga.  App. 
335,  95  SE  994. 

710-65  Baker  v.  Hahn  (Tex.  Civ.), 
161  SW  443. 

711-67  Baker  v.  Hahn  (Tex.  Civ.), 
161   NW  443. 

[a]  Reason  for  premature  filing  must 
appear  in  the  complaint  or  else  it  is 
demurrable.  Johnson  v.  Muenz,  76 
Wash.  526,  137  P  126. 
713-70  Ealphs  v.  Bruns,  22  Cal. 
App.  153,  133  P  997;  Fine  v.  Clothing 
Co.,  22  Ga.  App.  404,  95  SE  1017; 
Smith  V.  Oil  Mill  Co.,  21  Ga.  App.  679, 
94  SE  900;  Marston  i.  Merc.  Co.,  110 
Me.  533,  87  A  220;  Macdonald  v.  Fitz- 
gerald (N.  D.),  171  NW  879;  John- 
son V.  Muenz,  76  Wash.  526,  .137  P 
126. 

715-73  Green  v.  Hoppe  (Tex.  Civ.), 
175  SW  1117. 

718-84  Koznik  v.  Becker,  68  Wash. 
63,  122  P  593. 

[a]  Sustaining  demurrer  to  complaint 
does  not  dissolve  the  attachment. 
American  S.  Co.  v.  Arktowitz,  54 
Mont.  92,  166  P  685. 

718-85  [a]  Wife  made  defendant 
to  protect  her  rights. — Early  v.  Meadow, 
168  Ky.  800,  183  SW  229. 
718-87  Exchange  Nat.  Bank  v.  Clem- 
ent, 109  Ala.  270,  19  S  814. 
719-90  [a]  Non-ownership  of  prop- 
erty not  pleadable  in  abatement.  Sims, 
Harrison  &  Co.  v.  Jaeobson,  51  Ala. 
186. 

724-11  [a]  Time  of  rendition  of 
judgment  on  attachment  in  foreclosure 
suit.  Bryant  v.  Shute's  Exr.,  147  Ky. 
268,  144  SW  28. 

[b]  The  deficiency  in  a  mortgage  fore- 
closure must  first  be  determined  before 
judgment   can  be  rendered  in  an  at- 


tachment in  aid  of  such  foreclosure. 
Bryant  v.  Shute's  Exr.,  147  Ky.  268, 
144  SW  2g. 

726-14  In  re  Forbes,  186  Fed.  79, 
108  CCA  191. 

726-17  Hauser  v.  Murray,  256  Mo. 
58,  165  SW  376. 

726-18  Pyatt  v.  Eiley,  252  111.  36, 
96  NE  570,  quot.  Young  v.  Campbell, 
10  111.  80.   ( 

728-20  Maurer  v.  Phillips,  182  Mo, 
App.  440,  168  SW  669,  general  judg- 
ment. See  Oliver  v.  Kinney,  173  Ala. 
593,  66  S  203. 

728-23  Cooper  v.  Eeynolds,  10  Wall. 
(U.  S.)  318,  19  L.  edf  931;  Hood  v. 
Bank,  12  Ala.  App.  511,  67  S  721; 
Peterson  v.  Swenningston,  178  Mich. 
294,  144  NW  550;  South  Dakota  Comm. 
Assn.  V.  Ramsey,  34  S.  D.  48,  147  NW 
75;  Baker  v.  Hahn  (Tex.  Civ.),  161 
SW  443.  See  Martin  c.  Bryant,  108 
Me.  253,  80  A  702. 
729-24  Oliver  v.  Kinney,  173  Ala, 
593,  56  S  203;  First  Nat.  Bank  i;. 
Sanders  Bros.,  162  Ky.  374,  172  SW 
689. 

730-25  Pyatt  v.  Eiley,  252  111.  36, 
96  NE  570. 

731-30  Mott  V.  Holbrook,  28  N.  D. 
251,  148  NW  1061;  Noziska  17.  Aten, 
36  S.  D.  222,  154  NW  445;  Iowa 
State  Sav.  Bank  v.  Jaeobson,  8  S.  D. 
292,  66  NW  453. 

732-31    In  Texas. — Patterson  v.  Me- 
Minn  (Tex.  Civ.),  152  SW  223. 
733-32     Johnston  v.  Shaw,  190  Fed. 
466,  111  CCA  298. 

[a]  A  justice  court  has  jurisdiction 
to  foreclose  an  attachment  lien  on 
land,  and  to  order  the  property  sold. 
Eule  i>.  Eichards  (Tex.  Civ.),  149  SW 
1073. 

734-33  Love  v.  Pavlovich,  222  Fed. 
842,  138  CCA  268;  Wright  v.  Manns, 
111  Ind.  422,  12  NE  160;  United 
States  Mtg.  Co.  v.  Henderson,  111  Ind. 
24,  12  NE  88;  Sannes  v.  Eoss,  105  Ind. 
558,  5  NE  699;  Smith  v.  Scott,  86  Ind. 
346;  Smith  v.  Dwight,  80  Or.  1,  148 
P  477,  156  P  573;  Mortens  v.  Bank, 
68  Or.  273,  135  P  885;  Moore-Shafter 
Shoe  Mfg.  Co.  V.  Billings,  46  Or.  401, 
80  P  422;  Bremer  &  Co.  v.  Pleeken- 
stein  &  Mayer,  9  Or.  266;  Hillman  v. 
Werner,  9  Heisk.  (Tenn.)  586;  Staun- 
ton V.  Harris,  9  Heisk.  (Tenn.)  579; 
Eobinson  v.  Com.,  118  Va.  785,  87  SE 
553,  return  made  after  entry  of  judg- 
ment. 
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737-44  [a]  A  iudgment  entered  be- 
fore the  expiration  of  three  days  of 
the  return  term  is  premature,  by  vir- 
tue of  a  statute  allowing  a  defendant 
to  raise  the  objection  that  the  attach- 
ment issued  without  bond  or  affidavit 
by  plea  filed  within  the  first  three  days 
of  the  return  term.  Oliver  v.  Kinney, 
173  Ala.  593,  56  S  203. 
737-45  [a]  A  judgment  is  not  in- 
valid because  of  a  variance  between 
the  recitals  as  to  grounds  of  attach- 
ment in  the  writ  and  in  the  afB,davit, 
where  such  variance  is  immaterial. 
Brown  v.  Williams-Brooke  Co.,  106 
Miss.  187,  63  S  351. 
[b]  Setting  aside  sale. — The  circuit 
court,  issuing  the  attachment,  has  the 
same  power  to  set  aside  a  sale  made 
after  final  judgment  as  it  has  to  set 
aside  a  sale  made  by  virtue  of  an 
execution  upon  final  judgment.  Jack- 
son 1?.  Halsted,  82  N.  J.  L.  306,  82  A 
312. 

737-47  Paget-.  McDonald,  159  N.  C. 
38,  74  SB  642. 

738-50  Pyatt  v.  Biley,  252  111.  36, 
96  NE  570,  quot.  Miere  v.  Brush,  4 
111.  21. 

744-74  [a]  Execution  and  valid 
judgment  must  be  alleged  by  of&cer  su- 
ing to  collect  attached  note.  Mower  v. 
fatiekney,  5  Minn.  397. 
746-84  [a]  Eijuitable  relief.  —  A 
plaintiff  who  has  acquired  no  lien 
against  the  property  of  a  non-resident 
by  any  attachment,  and  who  cannot 
show  fraud,  is  not  entitled  to  main- 
tain a  bill  in  equity  against  one  who 
has  attached  the  property  as  belonging 
to  one  not  the  owner.  Eemington 
Typewriter  Co.  v.  Hall,  183  Ala.  519, 
63  S  74. 

748-95  Caldwell  v.  Bank  (Fla.),  75 
S  848;  Stamford  M.  Co.  v.  E.  Co.,  257 
Pa.  507,  101  A  823;  King  v.  Patterson, 
129  Tenn.  1,  164  SW  1191. 
749-99  Falligant  v.  Blitch,  19  Ga. 
App.  675,  91  SE  1057. 
749-2  Page  v.  McDonald,  159  N.  C. 
38,  74  SE  642. 

749-3  Phillip  Carey  Co.  v.  Sheppard, 
19  Ga.  App.  368,  91  SE  444;  Allied 
Mfrs.  V.  Zurn,  165  App.  Div.  975,  150 
NTS  243.  See  S.  v.  Parks,  34  Okl. 
335,  126  P  242. 

749-4  Fazzano  v.  Martin  (Conn.), 
108  A  512;  Molina  v.  Comision  Regula- 
dora,  91  N.  J.  L.  382,  103  A  397. 


750-5  Not  by  Jury. — Kessler  v.  Frost, 
103  Kan.  711,  175  P  967. 
750-8  Defectire  complaint  not  ground 
for  dissolution  of  attachment.  Lathrop 
V.  Francis  (Cal.),  180  P  1. 
750-9  Drake  v.  Lewis,  13  Ga.  App. 
276,  79  SE  167;  Eoznik  v.  Becker,  68 
Wash.  63,  122  P  593.  See  Lamas  v. 
Eoig,  15  P.  E.  481,  where  no  fraud  ex- 
ists, the  attachment  will  be  dissolved, 
[a]  The  failure  of  the  complaint  to 
state  a  cause  of  action  is  sufficient  to 
warrant  the  discharge  of  the  affidavit. 
Kyle  r.  Chester,  42  Mont.  522,  113  P 
749,  37  LEA  (NS)  230. 
750-10  Fazzano  v.  Martin  (Conn.), 
108  A  512;  Molina  v.  Comision  Eegula- 
dora,  91  N.  J.  L.  382,  103  A  397; 
Greenwood  Grocery  Co.  v.  Mill  &  E. 
Co.,  72  S.  C.  450,  52  SE  191,  110  AmSt 
627,  5  AnnCas  261,  2  LEA  (NS)  79. 

751-13  Johnstone  v.  Kelly,  7  Penne. 
(Del.)  119,  74  A  1099;  Smith  v.  Bank, 
145  Ga.  741,  89  SE  762;  Kountze  v. 
Scott,  49  Neb.  258,  68  NW  479;  Woods 
V.  Southern  L.  &  T.  Co.,  87  N.  J.  L. 
202,  93  A  579;  McKinlay  v.  Fowler, 
67  How.  Pr.  (N.  Y.)  388;  Kelly  v. 
Baker,  26  App.  Div.  217,  49  NY8  973; 
Thornley  v.  Lawbaugh,  31  N.  D.  651, 
143  NW  348,  47  LEA  (NS)  1127;  Cart- 
mell  V.  Eudolph  Wurtlitzer  Co.,  5  O. 
N.  P.  (NS)  604;  Greenwood  Grocery 
Co.  V.  Mill  &  E.  Co.,  72  S.  C.  450,  52 
SE  191,  110  AmSt  627,  5  AnnCas  261, 
2  LBA  (NS)  79;  Metts  v.  P.  &  A.  L. 
Ins.  Co.,  17  S.  C.  120;  South  Dakota 
Com.  Assn.  v.  Ramsey,  34  S.  D.  48,  147 
NW  75.  Comp.  O'Malley  v.  Townsley, 
85  Kan.  489,  117  P  1022. 

[a]  Where  jurisdiction  over  a  non- 
resident defendant  is  obtained  by  at- 
tachment of  his  property,  the  rule  does 
not  obtain.  Greenwood  Grocery  Co.  v. 
Canadian  County  M.  &  E.  Co.,  72  S.  C. 
450,  52  SE  191,  110  AmSt  627,  5  Ann 
Caa  261,  2  LEA   (NS)   79. 

[b]  A  denial  of  the  material  matters 
alleged  in  the  complaint  will  not  jus- 
tify an  order  vacating  the  attachment. 
Allied  Mfrs.  v.  Zurn,  165  App.  Div. 
975,  150  NYS  243. 

751-14  Conrad  Baking  Co.  v.  Kun- 
kel,   160    N-yS    841. 

751-15    Franke    v.    Kelsheimer,    180 ' 
la.   251,  163   NW  239;   Kelderhouse  v. 
McGarry,  82  Misc.  365,  143  NYS  741. 
753-16     Eplin  v.  Blessing,  73  W.  Va. 
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753-18     [a]     Residence     of     affiant. 

Failure  to  state  street  and  number  of 
affiant 's  residence  is  a  matter  of  form 
and  will  not  support  a  motion  to  quash. 
Lemieux  v.  Lemieux,  17  Queb.  P.  E. 
(Can.)  93. 

754-22     Equitable  Trust  Co.  v.  Sala, 
102   Misc.    429,    169    NYS    930;    Miller 
V.  Jones,  9  Phil.  Isl.  648. 
756-28    [  a  ]    By  counterclaim  for  dam- 
ages.— Dimsdale     v.     Tolerton-Warfield 
Co.,  151  la.  425,  131  NW  689. 
756-29     Ford  v.  Johnston  (Tex.  Civ.), 
184    SW    303;    Green   v.    Hoppe    (Tex. 
Civ.),   175   SW   1117;   Hart  v.  Jopling 
(Tex.  Civ.),  146  SW  1075. 
756-30     Hart  v.  Jopling  (Tex.  Civ.), 
146   SW   1075.     See  Fisher   v.   Taylor, 
2  Mart.  O.  S.  (La.)  78. 
756-32     [a]    Where  attorney  for  the 
defendant  acknowledged  the  execution 
of  the  writ  and  justified  the  sureties. 
Bliss  V.  Molter,  8  Abb.  N.  C.  241,  58 
How.  Pr.    (N.  Y.)   112. 
758-42     [a]    Disqualification  of  the 
officer  serving  the  process    is    ground 
for  discharging  the  attachment.    Park- 
inson V.  Crawford,   13  O.  N.  P.    (NS) 
73. 

758-43  [a]  A  republication  and  not 
a  dismissal  of  the  attachment,  is  the 
remedy  to  cure  a  defective  service  by 
publication,  where  the  court  has  ac- 
quired jurisdiction  by  attachment  upon 
the  property  of  the  non-resident  de- 
fendant. Mills  V.  Hansel,  168  N.  C. 
651,  85  SE  17;  Branch  v.  Frank,  81 
N.  C.  180. 

[b]  Failure  to  serve  garnishee  is  not 
ground  for  discharging  attachment. 
Benoski  v.  C.  F.  Adams  Co.,  18  O.  C.  C. 
(NS)  478.  See  vol.  10,  p.  493,  n.  72, 
and  supplement  thereto. 
759-49  Tyson  v.  Reinecke,  25  Cal. 
App.  696,  145  P  153. 
760-50  Donnelly  v.  Dripps  (la.), 
167  NW  102. 

761-52  Eussell  v.  Dilley,  177  la.  522, 
idg  NW  189. 

761-53     Union  Co.  Inv.  Co.  v.  Messix, 
152  la.  412,  132  NW  823. 
761-54    Laura  v.  Puncerelli,  91  N.  J. 
L.  38,  102  A  433. 

762-59  Bone  v.  Traf  ton,  31  Cal.  App. 
30,  159  P  819;  Moses  Sc  Sons  V.  Hayes, 
36  App.  Cas.  (D.  C.)  194. 
762-60  Eed  Cross  Lumb.  Co.  v. 
Lumb.  Co.,  138  La.  1082,  71  S  191; 
Lamm  Co.  v.  Peaks,  162  Wis.  289, 
156    NW    194. 


763-62  Curtin  v.  Katschinski,  31  Cal. 
App.  768,  161  P  764. 

763-67  McComb  v.  Watt,  39  Okl. 
412,  135  P  361;  S.  V.  Parks,  34  Okl. 
335,  126  P  242. 

[a]  Not  necessary  to  give  bond. — Co- 
harie  Lumb.  Co.  v.  Buhmann,  160  N.  0. 
385,  75  SE  1008;  Bear  v.  Cohen,  65 
N.   C.  511. 

[b]  Waiver  of  objection. — An  agree- 
ment, after  seizure  of  chattels  attached, 
that  sheriff  shall  sell  summarily  and 
retain  the  proceeds  or  place  them  in 
a  designated  depository,  to  abide  the 
final  judgment  in  the  proceeding,  pre- 
cludes the  defendant  from  insisting  on 
a  dissolution  of  the  writ.  Collier  v. 
Gannon,  40  Okl.  275,  137  P  1179. 
764-69  Eoznik  v.  Becker,  68  Wash. 
63,  122  P  593. 

764-70  King  v.  Malone,  91  Conn. 
342,  99  A  691. 

764-71     Hodiamont   Bank   v.  Frank- 
lin  (Mo.  App.),  215  SW  503. 
764-72     Thornley    v.    Lawbaugh,  31 
N.  D.  651,  143  NW  348,  47  LEA  (NS) 
1127n. 

765-80  [a]  A  bond  for  the  discharge 
of  the  attachment  does  not  prevent 
defendant  from  moving  to  dissolve  the 
attachment.  Leayitt  &  Milroy  Co.  v. 
Eosenberg  Bros.  &  Co.,  83  O.  St.  230, 
93  NE  904;  Edwards  Co.  v.  Goldstein, 
80  O.  St.  303,  88  NE  8/7. 
765-84  Sims,  Harrison  &  Co.  v. 
Jacobson  &  Co.,  51  Ala.  186. 
769-94  O'Malley  v.  Townsley,  85 
Kan.  489,  117  P  1022,  where  owner  of 
property  moved  to  vacate, 
[a]  The  sureties  on  the  bond  for  re- 
plevin of  attached  property  cannot 
move  to  quash  the  attachment.  Hart 
V.  Jopling  (Tex.  Civ.),  146  SW  1075. 
771-1  Kehlor  F.  Mills  Co.  v.  Beeves 
G.  Co.,  113  Miss.  30,  73  S  866;  Gaynor 
V.  Yier,  97  Misc.  662,  162  .NYS  463. 
But  see  Steinman  v.  Kreider,  48  P». 
Super.  412,  where  made  four  months 
after  defense  on  the  merits. 
772-7  Leavitt  &  Milroy  Co.  «.  Eosen- 
berg Bros.  &  Co.,  83  O.  St.  230,  93  NE 
904;  MeComb  v.  Watt,  89  Okl.  412,  135 
P  361. 

773-11  Awner  v.  Mosoowitz,  176 
NYS  737. 

77B-14  Mims  v.  Garvin,  106  S.  C. 
381,  91   SE   289. 

775-18  Godefroy  i:  Hupp,  93  Wash. 
371,  160  P  1056,  AnnCasl918E,  494. 
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776-19    Henry  Myers  &  Co.  v.  Lew- 
is, 121  Va.  50,  92  SB  988. 
776-21    McComb  v.  Watt,    39    Okl. 
412,  135  P  361. 

777-24  Thomas  u.  Blizzard,  170 
NYS  11;  Seanor  v.  Fitt  (Pa.),  106  A 
793. 

777-25  Thomas  v.  Blizzard,  170 
NYS  11. 

781-44  See  First  Nat.  Bank  v.  Ter- 
rell, 44  Okl.  719,  145  P  1140,  Ann 
Ca8l917A,  681. 

782-47    Molina  v.   Comision   Begula- 
.  dora,  91  N.  J.  L.  382,  103  A  397. 
783-51    iSmith  v.  Bank,  145  Ga.  741, 
89   SE   762. 

783-52  Woods  t:  Life  &  T.  Co.,  87 
N.  J.  L.  202,  93  A  579;  Anspaeh  v. 
Spring  Lake,  58  N.  J.  L.  136,  32  A 
77;  Ludwig  v.  Pusey  &  Jones  Co.,  143 
App.  Div.  290,  128  NYS  72;  MeComb 
V.  Watt,  39  Okl.  412,  135  P  361. 
785-53  Forbes  v.  Min.  Co.,  16  Ariz. 
409,  146  P  509;  Woods  v.  Life  &  T. 
Co.,  87  N.  J.  L.  202,  93  A  579. 
785-54  Elwell  &  Co.  v.  Cement  Co., 
154  App.  Div.  122,  938,  138  NYS  1004. 
786-58  Ottofy  «.  Trust  Co.,  197  Mo. 
App.  473,  196  SW  428;  Culhane  Adj. 
Co.  V.  Farrand,  34  S.  D.  87,  147  NW 
271. 

786-59  Smith  v.  Bank,  145  Ga.  741, 
89  SE  762. 

787-66  Bendure  v.  Bidwell,  82  Miss. 
33,  143  NYS  97. 

[a]  Defendant  has  a  right  to  intro- 
duce evidence  to  disprove  the  afS.davit 
where  he  seeks  to  dissolve  the  attach- 
ment on  the  ground  of  the  falsity  of 
the  af&davit.  Miller  v.  Jones,  9  Phil. 
Isl.  648. 

787-67  Young  v.  Clark,  13  O.  C.  C. 
(NS)  284;  Cartmell  v.  Rudolph  Wurt- 
Htzer  Co.,  5  O.  N.  P.  (N  8)604;  Brown 
V.  Williams,  57  Okl.  699,  157  P  311; 
First  Nat.  Bank  v.  Terrell,  44  Okl. 
719,  145  P  1140,  AnnCasl917A,  681. 
788-68  Tereau  v.  Madison,  135 
Minn.  469,  160  NW  1024. 
789-75  Brown  v.  Williams,  57  Okl. 
699,  157  P  311. 

790-83  Cartmell  v.  Eudolph  Wurt- 
litzer  Co.,  5  O.  N.  P.  (NS)  604;  Hart- 
Parr  Co.  V.  Dunean  (Okl.),  184  P  108. 
[a]  A  motion  in  vacation  under  Civ. 
Code,  §268,  is  made  on  the  face  of  the 
papers  in  the  action.  No  evidence  may 
be  received  or  considered  in  passing 
upon   such   a   motion.     Standard  Hay 


&  G.  Co.  V.  Eatlifi  Bros.,  144  Ky.  161, 
137  SW  1035. 

791-86  Molina  v.  Comision  Regula- 
dora,  91  N.  J.  L.  382,  103  A  397. 
792-90  Hillborn  v.  Cement  Co.,  145 
App.  Div.  442,  129  NYS  957;  Cart- 
mell V.  Budolph  Wurtlitzer  Co.,  5  O.  N. 
P.   (NS)   604. 

793-93  Hilborn  v.  Cement  Co.,  145 
App.  Div.  442,  129  NYS  957;  Net- 
tleton  V.  Howe,  81  Wash.  32,  142  P 
450. 

794-99     [a]      Statement      of      the 
court's  findings   of   fact   need   not   be 
made  in  the  order  or  otherwise,  unless 
requested    by    the    plaintiff.      Coharie 
Lumb.  Co.  V.  Buhmann,  160  N.  C.  385, 
75  SE  1008;   Millhiser  v.  Balsley,  106 
N.  C.  433,  11  SE  314. 
794-1     Hillborn    v.    Cement    Co.,    145 
App.  Div.  442,  129  NYS  957. 
794-4    Comp.    Jones    v.    Bank    (Tex. 
Civ.),  140   SW  116. 
796-20     Wilson  v.  Callan,  9  Ala.  App. 
265,  63  S  27. 

798-29  [a]  Lapse  of  a  year  after 
defendant  had  replevied  the  property 
will  defeat  right  to  file  a  plea  in  abate- 
ment attacking  the  grounds  of  attach- 
ment. Wilson  V.  Callan,  9  Ala.  App. 
265,  63   S   27. 

S05-56  [a]  Non-ownership  of  prop- 
erty attached  by  defendant  may  be 
pleadied  in  abatement.  Gardner  v. 
James,  5  E.  I.  235. 

805-57  Molina  v.  Comision  Begula- 
dora,  91  N.  J.  L.  382,  103  A  397.  ^ 
806-70  Board  of  Comrs.  v.  Wilson, 
88  Kan.  309,  128  P  179;  Feldman  v. 
Preston,  194  Mich.  352,  160  NW  655. 
[a]  Burden  on  plaintiff  to  prove  that 
he  had  no  knowledge  of  an  outstanding 
equity.  First  Nat.  Bk.  v.  Gage,  71  Or. 
373,  142  P  539. 

808-79  Rodgers  v.  Cades,  103  Ark. 
187,  146  SW  507. 

[a]  Attorney's  fees  are  not  allowable 
for  procuring  the  dissolution  of  an  at- 
tachment if  it  has  not  been  shown  that 
any  property  was  attached.  Peters  v. 
Snavely-Ashton,  157  la.  270,  134  NW 
592. 

808-82  Morrison  v.  Sanders  (Ala. 
App.),  80  S  135.  - 
809-85  Tootle  &  Co.  v.  Lysaght  & 
Co.,  65  Mo.  App.  139. 
809-86  First  Nat.  Bank  v.  Staake, 
202  U.  S.  141,  146,  26  Sup.  Ct.  580, 
50  L.  ed.  967;  In  re  Federal  Biscuit 
Co.,    214   Fed.   221,   129    CCA   635;    In 
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re  Louisell  Lumb.  Co.,  209  Fed.  784, 
126  CCA  508;  Cook  v.  Eobinson,  194 
Fed.  785,  114  CCA  505;  Ifl  re  Forbes, 
186  Fed.  79,  108  CCA  191;  In  re 
Schow,  213  Fed.  514;  In  re  Alabama 
Coal  &  Coke  Co.,  210  Fed.  940;  In 
re  Craft-Eiordon  Shoe  Co.,  185  Fed. 
931;  Hobson  Coal  Co.  v.  Alabama  Coal 
Co.,  189  Ala.  481,  66  S  622;  Curtin  v. 
Katsehinski,  31  Cal.  App.  768,  161  P 
764;  Schunack  v.  Art  Metal  Novelty 
Co.,  84  Conn.  331,  80  A  290;  Corey  v. 
Lumb.  Co.,  24  Ida.  642,  135  P  742; 
Lehman  Stern  &  Co.  v.  Martin  &  Co., 
132  La.  231,  61  S  212;  Allen  v.  Ingalls, 
33  Nev.  281,  111  P  34,  114  P  758,  Ann 
Casl913E,  755;  Gray  v.  Arnot,  31  N. 
D.  461,  154  NW  268;  Northern  Shoe 
Co.  V.  Ceeka,  22  N.  D.  631,  135  NW 
177;  In  re  Pardo,  5  P.  E.  Fed.  202  (the 
filing  of  voluntary  petition  in  bank- 
ruptcy releases  an  attachment  levied 
within  four  months  previous  to  the 
date  of  filing) ;  Bank  of  Garrison  v. 
Malley,  103  Tex.  562,  131  SW  1064. 
[a] ,  Insolvency  of  the  defendant  at 
the  time  the  attachment  lien  is  acquired 
is  necessary  to  bring  the  attachment 
within  the  statute.  D.  C.  Wise  Coal  Co. 
V.  Columbia  Z.  &  L.  Co.,  157  Mo.  App. 
315,   138   SW   67. 

[b]  Attachments  issuing  from  botli 
state  and  national  courts  are  embraced 
within  the  text.  In  re  Federal  Biscuit 
Co.,  214  Fed.  221,  129  CCA  635. 

[c]  "The  assignment  cannot,  ipso 
facto,  operate  the  dissolution  of  an  at- 
tachment pending  in  a  state  court. 
The  proceedings  and  assignment  in 
bankruptcy  must  be  made  known  to 
that  court,  before  a  judgment  of  dis- 
solution of  the  attachment  can  be 
rendered.  Until  they  are  made  known, 
there  is  nothing  on  which  to  predicate 
such  judgment.  Of  consequence,  the 
attachment  is  legal  and  valid  until  dis- 
solved. (Cases.)  The  assignee  in  bank- 
ruptcy may  intervene  in  the  state  court 
and  obtain  an  order  dissolving  the  at- 
tachment. (Cases.)  The  bankrupt  can- 
not claim  the  dissolution."  Sims,  Har- 
rison &  Co.  V.  Jacobson  &  Co.,  61  Ala. 
186. 

[d]  ,As  to  vacation  of  writ,  see  In  re 
Federal  Biscuit  Co.,  214  Fed.  221,  129 
CCA   635. 

[e]  Effect  upon  an  attachment  of 
exempt  property,  see  Folger  v.  Putnam, 
194  Fed.  793,  114  CCA  513;  In  re 
Forbes,   186   Fed.  79,  108    CCA    191; 


First  Nat.  Bank  k.  Lee,  25  N.  D.  197, 
141   NW  716. 

809-89  Eoesch  &  Sons  Co.  v.  Mum- 
ford,  230  Fed.  56,  144  CCA  354. 
811-97  Coit  V.  Sistare,  85  Conn.  573, 
84  A  119;  TetzlofE  v.  May,  151  la. 
441,  131  NW  647  (quaere  as  to  an 
attachment  on  realty);  Taylor  v.  Bad- 
ger, 226  Mass.  258,  115  NE  405; 
Schumacher  f.  Ins.  Co.,  92  Misc.  434, 
156  NYS  102,  dissolution  of  defend- 
ant before  service  of  summons. 
812-99  Tetzloffl  'v.  May,  172  la.  617, 
154  NW  905;  Logan  v.  Trust  Co.,  145 
App.  Div.  917,  129  NYS  577;  Wolff 
V.  Ins.  Co.,  92  Misc.  438,  156  NTS' 
104. 

[a]  Death  of  a  non-resident  defend- 
ant after  a  valid  levy  and  before  serv- 
ice of  summons  or  commencement  of 
publication  does  not  dissolve  the  at- 
tachment where  service  of  publication, 
within  thirty  days  after  granting  the 
warrant  of  attachment,  was  com- 
menced against 'the  personal  representa- 
tive of  the  decedent,  he  having  been 
substituted  as  defendant.  Logan  v. 
Trust  Co.,  203  N.  J.  611,  96  NE  1120. 
812-2  Craig  v.  Wagner,  88  Conn. 
100,  89  A  916. 

812-3  Coit  V.  Sistare,  85  Conn.  573, 
84  A  119. 

813-5  Nichols  v.  Ingram,  75  Or.  439, 
146  P  988;  Van  Voorhies  V.  Taylor, 
24  Or.  247,  33  P  380. 

[a]  An  undertaking  on  appeal,  al-^ 
though  operating  to  stay  proceedings, 
does  not  prevent  the  dissolution  of  the 
lien  by  a  judgment  for  the  defendant. 
Nichols  V.  Ingram,  75  Or.  439,  146  P 
988. 

[b]  The  statutory  duty  of  the  county 
clerk  of  entering  a  discharge  of  the 
lien  on  the  margin  of  the  record  is  not 
essential   to  a   discharge   of    the    real 
property.     Nichols   v.   Ingram,   75   Or. 
439,  146  P  988.  , 
813-6     First    Nat.    Bank    v.    Sanders 
Bros.,  162  Ky.  374,  172  SW  689;  Van 
Voorhies  v.   Taylor,   24  Or.  247,  33  P 
380,  dismissal  of  the  action. 
813-8     [al     Order  of  sale  will  issue 
in  case  judgment  is  not  paid.   .Jones  v. 
Hedstrom,  89  Kan.  294,  131  P  145. 
813-9     See  Hunneman  v.  Lowell  Inst., 
209  Mass.   368,  95  NE  886. 
814-10     Mortens  v.  Bank,  68  Or.  273, 
135  P  885. 

814-15     California    Pack.    Corp.    v. 
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Nat.  Bank,   188   App.   Div.    475,    177 

NYS  37. 

S15-17  [a]  If  a  second  cause  of.  ac- 
tion is  added  by  amendment  but  aband- 
oned at  the  trial,  the  attachment  will 
not  be  dissolved.  Eoznik  v.  Becker,  68 
Wash.  63,  122  P  593. 
815-20  Roznik  v.  Becker,  68  Wash. 
63,  122  P  593.  But  see  Macdonald 
V.  Fitzgerald  (N.  D.),  171  NW  879. 
815-21  Green  v.  Hoppe  (Tex.  Civ.), 
175  SW  1117. 

816-24  Contra,  Noziska  v.  Aten,  36 
S.  D.  222,  154  NW  445,  substitution 
of  partnership  of  which  plaintiflf  was 
a  member. 

816-29  Jackson  v.  Halsted,  82  N.  J. 
L.  306,  82  A  312. 

819-38  [a]  Intervention  of  a  third 
person  in  an  attachment  suit  does  not 
release  an  attachment.  Meegan  v.  Pet- 
tibone-Gentry  Co.,  85  Kan.  536,  118  P 
64. 

819-40  [a]  A  motion  to  dissolve  is 
necessary  where  statute  provides  for- 
eign attachment  without  bond  may  be 
dissolved  "as  of  course"  upon  de- 
fendant answering  to  the  merits.  Dono- 
van V.  Gibbs,  268  Mo.  279,  187  SW  46. 
820-41  Tolman  v.  Carleton,  110  Me. 
57,  85  A  390. 

[a]  The  debtor  must  resume  control 
of  the  property  when  the  attachment 
is  quashed  on  his  motion.  Jones  v. 
Bank  (Tex.  Civ.),  140  SW  116. 

[b]  Contra. — An  equitable  interest  in 
realty.  Miller  v.  Grussi,  90  Conn.  555, 
98  A  90. 

820-42  Forthcoming  bonds,  see  3 
Standard  Peoc.  570,  and  the  title 
"Forthcoming  Bonds." 
820-43  Schunack  v.  Novelty  Co.,  84 
Conn.  331,  80  A  290;  Meegan  v.  Petti- 
bone-Gentry  Co.,  85  Kan.  536,  118  P 
64;  Home  Distilling  Co.  v.  Himrael,  74 
W.  Va.  756,  82  SE  1094. 
fa]  Consideration  for  bond. — The  fact 
that  the  defendant  does  not  forthwith 
receive  the  property  released  from  at- 
tachment does  not  cause  a  failure  of 
consideration  for  the  bond.  The  bond 
being  under  seal  imports  consideration. 
Furthermore  the  discharge  of  the  at- 
tachment by  operation  of  the  law  is 
also  a  consideration.  Jennings  v.  Wall, 
217  Mass.  278,  104  NE  738. 
821-45  Truax  c.  Guaranty  &  8.  Co., 
94  Wash.  472,  162  P  586. 
821-46  Doe  v.  Cramer  (Cal.),  178 
P  850;  Wall  V.  Kelly,  209  Mass.   370, 


95  NE  858;  Leusch  v.  Nickel,  16  N. 
M.  28,  113  P  595;  Home  Distilling  Co. 
V.  Himmel,  74  W.  "V^.  766,  82  SE 
1094;  Eoach  v.  Blessing,  73  W.  Va.  319, 
80  SB  453. 

823-47  Schumacher  v.  Ins.  Co,,  92 
Misc.  434,  156  NYS  102,  dissolution 
of  defendant  corporation  before  serv- 
ice of  summons. 

824-49  Lucas  v.  Iron  Wks.,  233  Fed. 
823;  State  Nat.  Bank  v.  Winn,  134  La. 
639,  64  S  495. 

825-54  SBarpless  S.  Co.  v.  Brilhart, 
129  Md.  82,  98  A  484;  National  Surety 
Co.  V.  Love,  102  Neb.  633,  168  NW 
597;  Hanford  v.  Duchastel,  87  N.  J.  L. 
205,  93  A  586;  Hermida  v.  Gestera,  20 
P.  R.  423. 

827-55  See  2  Standard  Proc.  175. 
828-56  Noziska  v.  Aten,  36  S.  D. 
222,  154  NW  445. 

829-58  See  2  Standard  Proc.  175. 
[a]  The  judgment  is  not  final  as  to 
any  fact  in  the  action  notwithstanding 
the  merits  of  the  action  have  been  in- 
quired into.  Lowe  v.  Tire  &  Rubber 
Co.,  211  Fed.  165. 

831-61  Consolidated  A.  Mill.  Co.  v. 
Roberts,  40  Okl.  304,  137  P  1179. 
831-62  Mitchell  v.  Lumb.  Co.,  169 
N.  C.  397,  86  SE  343;  Nation  v.  Save- 
ly  (Okl.),  168  P  805;  Farmers'  &  M. 
State  Bank  v.  Michael,  36  S.  D.  172, 
153  NW  1008;  Johnson  v.  Muenz,  76 
Wash.  526,  137  P  126. 
[a]  Order  denying  motion  for  order 
directing  sale  of  perishable  property  is 
not  appealable.  Henry  Cowell  L.  &  C. 
Co.  V.  Figel,  27  Cal.  App.  11,  148  P 
796. 

832-63    Benoski  v.  C.  F.  Adams  Co., 
18  0.  C.  C.  (NS)  478. 
832-64    Hayes   v.   Conger,     36    App. 
Cas.   (D.  C.)   202. 

833-67  Garretson  v.  Meeker  (Okl.,) 
185  P  446. 

834-73  Mathewson  v.  Co.  (Mo. 
App.),  209  SW  294.  See  2  Standard 
Proc.  176. 

838-89  Fresno  P.  Mill  Co.  v.  Man- 
ning, 20  Cal.  App.  766,  130  P  196. 
843-8  [a]  Absence  of  writ  from 
record  does  not  defeat  appellant 's  right 
to  be  heard,  where  the  attack  is  con- 
fined solely  to  the  sufficiency  of  the 
papers  on  which  it  was  granted. 
Frusher  r.  Mach.  Co.,  148  App.  Div. 
68,   131   NYS  994. 

843-10  [a]  On  motion  for  rein- 
statement, the  evidence  considered  on 
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the  motion  to  discharge  the  attachment 
should,  if  oral,  he  certified  by  the 
court  in  the  same  manner  as  bills  ol 
exceptions  in  ordinary  actions  upon  ap- 
peal are  required  to  be  certified..  It 
the  evidence  was  by  depositions,  a 
transcript  of  such  written  evidence, 
heard  upon  the  trial  of  the  attachment, 
should  be  prepared  and  certified  as  is 
required  in  equitable  actions  upon  ap- 
peal, and  unless  the  order  discharging 
the  attachment  sufSeiently  identifies 
the  depositions  read  or  considered,  the 
transcript  should  be  accompanied  by  a 
certificate  of  the  judge  showing  that 
the  depositions  contained  in  such  tran- 
script were  so  read  and  considered  upon 
the  hearing  of  the  motion.  Buck  v. 
Watson,  161  Ky.  169,  170  SW  509. 
844-11  First  Nat.  Bank  v.  GriflSth, 
192  Mo.  App.  443,  182  SW  805. 
844-15  [a]  On  reversal  of  a  judg- 
ment for  the  defendant,  the  attach- 
ment remains  effectual.  McLain  v. 
Parker,  92  Kan.  561,  141  P  243. 
845-16  Apstein  v.  Sprow,  91  Conn. 
421,  99  A  1045. 


ATTORNEYS 
See  the  title  "Lawyer  and  Client." 
849-4  In  re  Bergeron,  220  Mass.  472, 
107  NE  1007,  AnnCasl917A,  549;  Ex 
parte  Redmond  (Miss.),  82  8  513;  In 
re  O'Keefe  (Mont.),  175  P  593;  In  re 
Rothschild,  140  App.  Div.  583,  125 
NYS  629;  Chatham  Lumb.  Co.  v.  Lumb. 
Co.  (N.  C),  90  SE  241;  Crafts  v. 
Lizotte,  34  R.  I.  543,  84  A  1081,  rehear, 
denied,  85  A  384.  See  In  re  Thatcher, 
190  Fed.  969. 

850-5  In  re  Wells,  174  Cal.  467,  163 
P  657;  In  re  K,  88  N.  J.  L.  157,  98 
A  668;  In  re  Bowers,  137  Tenn.  189, 
194  SW  1093;  s.  c,  137  Tenn.  193,  192 
SW  919. 

850-7  In  re  Bergerson,  220  Mass. 
472,  107  NE  1007,  AnnCasl917A,  549; 
In  re  Rouss,  221  N.  Y.  81,  116  NE 
782. 

[a]  Females  in  Qeorgia  may  not  be 
admitted  under  Civil  Code  §4941.  Ex 
parte  Hale,  145  Ga.  350,  89  SE  216. 
[bj  Residence  not  necessary. — In  re 
Try  on,  114  Me.  549,  96  A  235. 
851-8  In  re  Flannery,  150  App.  Div. 
369,  135  NYS  612. 

851-9  Hanson  v.  Grattan,  84  Kan 
843,  115  P  646,  34  LBA  (NS)  240; 
In  re  Bailev,  50  Mont.  365,  146  P  1101; 
In  re  Adkins   (W.  Va.),  98   SE   888; 


Vernon  Co.  Bar  Assn.  v.  McSibbin, 
153  Wis.  350,  141  NW  283. 
[a]  Existence  of  aualiflcatlons  is  for 
court. — "The  legislature  cannot  limit 
the  courts  in  their  right  to  determine 
the  moral  qualifications  of  their  offi- 
cers or  prevent  them  from  refusing  to 
admit  morally  incompetent  persons  to 
practice,  nor  compel  them  to  retain  such 
upon  the  roll."  In  re  Platz,  42  Utah 
439,  132  P  390. 

851-10  See  Buxton  v.  Lietz,  136  NYS 
829,  afE.  139  NYS  46. 
852-13    Bead  v.  NeflE,  207  Fed.  890; 
Williams  v.  Hatcher,  95   S.   C.  49,  78 
SE  615. 

852-14  Collins  v.  Board  of  Suprs., 
158  la.  322,  138  NW  1095;  Peck  v. 
Clothing  Co.  (Okl.),  159  P  905;  Sehaf- 
fer  V.  Troutwein,  36  Okl.  653,  129 
P  696,  appeal  bond  signed  by  attorney 
in  case  is  void  under  Comp.  Laws,  1909, 
§273. 

853-15  Shelton  v.  Tiffin,  6  How.  (U. 
S.)  163,  12  L.  ed.  387;  Mills  v.  Duryee, 
7  Craneh  (U.  S.)  481,  3  L.  ed.  411; 
Cooper  V.  Jewett,  233  Fed.  618,  147 
CCA  426;  Jarrell  v.  Cole,  215  Fed.  315, 
131  CCA  589;  Vandiever  v.  Conditt, 
110  Ark.  311,  162  SW  47;  Wyatt  v. 
Burr,  25  Ark.  476;  Strand  Imp.  Co.  v. 
Long  Beach,  173  Cal.  765,  161  P  975; 
Parkside  Realty  Co.  v.  MacDonali  167 
Cal.  342,  139  P  805;  Garrison  «.  Me- 
Gowan,  48  Cal.  592;  Wilson  v.  Cleave- 
land,  30  Cal.  192;  Williams  v.  Canal 
Co.,  13  Colo,  469;  Dobbins  v.  Dupree, 
39  Ga.  394;  Harrell  v.  Williams,  14  Ga. 
App.  171,  80  SE  534;  Williams  V. 
Butler,  35  111.  544;  Horner  v.  Doe,  1  Ind. 
130,  48  AmDec  355;  Taylor  v.  New 
Orleans,  41  La.  Ann.  891,  6  S  723; 
Patrick's  Succession,  20  La.  Ann.  204; 
Houston  V.  Wilcox,  121  Md.  91,  88  A 
32;  Kelso  V.  Stigar,  75  Md.  376,  24 
A  18;  Henek  v.  Todhunter,  7  Har.  & 
J.  (Md.)  275,  16  AmDec  300;  Peck 
V.  Tel.  Co.,  225  Mass.  464,  114  NE 
674;  Dehn  v.  Dehn,  170  Mich.  407,  136 
NW  453;  Masterson  i;.  Le  Claire,"  4 
Minn.  108;  Riley  v.  O 'Kelly,  250  Mo. 
647,  157  SW  566;  Dexter  Imp.  Assn. 
r.  Christian  College,  234  Mo.  715,  138 
SW  40;  Miller  v.  Assur.  Co.,  233  Mo. 
91  134  SW  1003,  AnnCasl912C,  102; 
Munhall  v.  Mitchell,  178  Mo.  App.  494, 
163  SW  912;  Mignogna  v.  Chiaf- 
farelli,  151  Mo.  App.  359,  131  SW 
769;  Jordan  r.  Evans,  99  Neb.  666,  157 
NW  620;  Vorce  v.  Page,  28  Neb.  294, 
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a  NW  452;  Manchester  Bank  v.  Fel- 
lows, 28  N.  H.  302;  S.  v.  Agr.  Soc,  54 
N.  J.  L.  260,  23  A  680;  Day  v.  Tel. 
Co.,  41  N.  J.  Eq.  419,  4  A  675;  Car- 
penter V.  Trust  Co.,  174  App.  Div.  378, 
161  NYS  267;  In  re  Newman,  172 
App.  Div.  173,  158  NYS  375;  Inter- 
national H.  Co.  V.  Champlain,  155  App. 
Div.  847,  140  NYS  842;  Gardiner  v. 
May,  172  N.  C.  192,  89  SE  955; 
Bacon  v.  Mitchell,  14  N.  D.  454,  106 
NW  129,  4  LEA  (NS)  244;  St.  Louis 
&  S.  F.  R.  Co.  V.  Mill  Co.  (Okl.),  155 
P  599;  Campbell  v.  Kent,  3  Penr.  & 
W.  (Pa.)  72;  Patterson  v.  Eogers,  53 
Tex.  484;  S.  v.  Murphy  (Tex.  Civ.), 
137  SW  708;  County  Ct.  v.  Duty,  77 
W.  Va.  17,  87  SE  256;  Gregg's  Case, 
1  Salk.  89,  91  Eng.  Reprint  83 ;  Thomp- 
son V.  Blackhurst,  1  Nev.  &  M".  (Eng.) 
266,  271.  See  Howard  v.  Burke,  248 
111.  224,  93  NE  775,  140  AmSt.  159. 
853-16  [a]  An  attorney  must  show 
his  authority  (1)  to  bring  suit  if  called 
upon  to  do  so.  Gregory  v.  Hanna,  1 
Haw.  118;  Spencer  v.  Bailey,  1  Haw. 
205.  (2)  And  if  he  fails  after  having 
filed  a  plea  such  plea  may  be  stricken. 
Smyth  V.  Hegarty,  1  Haw.  366. 
853-17  Voss  V.  Arthurs,  129  Ark. 
143,  195  SW  680;  P.  v.  Meat  Co.,  13 
Cal.  App.  539,  110  P  338;  Fuehr  v. 
Storage  Co.,  180  la.  518,  163  NW  347; 
Miller  v.  Assur.  Co.,  233  Mo.  91,  134 
SW  1003,  AnnCasl912C,  102;  Bunch  v. 
Dunning,  106  S.  C.  300,  91  SE  331. 
S54-18  Hoover  v.  Miller  (Ala.),  73 
S  817;  Royal  Ind.  Co.  v.  Corn,  162 
NYS  659. 

[a]  A  motion  to  dismiss  (1)  is  a 
proper  pethod  of  challenging  attorney's 
authority.  Angreation  v.  Laibe,  152 
111.  App.  417;  Mead  v.  Mead,  ^8  S.  D. 
131,  132  NW  701.  (2)  Such  motion 
is  addressed  largely  to  court's  discre- 
tion. Beecher  r.  Henderson,  4  Ala. 
App.  543,  58  S  805. 

854-19    Brewer   v.  Security  Co.,  144 
Ga.  548,  87  SE  657. 
[a]    By  motion  before  trial,  and  it  is 
not  an  issue  to  be  disposed  of  at  the 
trial.    P.  V.  Lamb,  32  NYS  584. 
854-20    Anderson    v.    Crawford,    147 
Ga.  455,  94  SE  574,  LEA1918B,  894. 
854-!:rl    ISeaward  v.  Tasker,  143  NYS 
257. 

855-22  Glover  v.  Bradley,  233  Fed. 
721,  147  CCA  487,  AnnCasl917A,  921; 
McMunn  v.  Lehrke,  29  Cal.  App.  298, 
155    P    473;    Carter    v.    Holt,    28    Cal. 


App.  796,  154  P  37;  French  v.  Meyer, 
220  Mass.  451,  107  NE  956;  De  Ar- 
mond  V.  Pine,  111  Miss.  737,  72  S  145; 
Montrose  v.  Baggott,  161  App.  Div. 
494,  146  NYS  649;  Swinfen  v.  Chelms- 
ford, 5  Hurlst.  &  N.  (Eng.)  890. 

[a]  An  agreement  not  to  take  change 
of  venue  may  be  entered  into  by  at- 
torney. Terre  Haute  Brew.  Co.  v. 
Ward,  46  Ind.  App.  155,  102  NE  395, 
105  NE  58. 

[b]  Payment  of  claims. — "While  an 
attorney  has  a  general  authority  to  re- 
ceive tender  or  payment  of  a  claim  in 
suit,  it  is  evident  that  special  circum- 
stances may  exist  which  limit  this 
agency."  Stratton  v.  Graham,  164 
App.  Div.  348,  149  NYS  662. 

[c]  Stipulations  as  to  evidence. — May 
make  stipulation  for  oral  examination 
of  witnesses  and  that  notes  of  testi- 
mony taken  by  stenographer  shall  be 
treated  as  depositions.  Conrad's  Exr. 
V.  Conrad,  156  Ky.  231,  160  SW  937. 

[d]  Calling  In  judge. — May  agree 
that  a  disqualified  judge  shall  call  in 
another  judge.  Washoe  Copper  Co.  v. 
Hickey,  46  Mont.  363,  128  P  584. 

[e]  Confess  judgment. — Parr  v.  B. 
Co.,  194  Mo.  App.  416,  184  SW  1169. 

[f]  May  walTe  jury. — Neil  v.  Union 
Nat.  Bank  (Okl.),  178  P  659. 
855-24  Grant  City  v.  Simmons,  167 
Mo.  App.  183,  151  SW  187;  Wilmott  v. 
Roller,  34  N.  D.  306,  158  NW  257; 
Bacon  v.  Mitchell,  14  N.  D.  454,  106 
NW  129,  4  LRA  (NS)  244;  Furmau  v. 
Bon  Marehe,  71  Wash.  238,  128  P  210; 
Simpson  v.  Brown,  1  Wash.  Ter.  247. 
Contra,  Rhutasel  v.  Rule,  97  la.  20,  65 
NW  1013;  Steinkamp  v.  Gaebel,  1  Neb. 
(Unof.)  ^80,   95  NW   684. 

855-25  Clemens  v.  Gregg,  34  Cal. 
App.  245,  167  P  294. 
855-26  Christy  v.  R.  Co.,  233  Fed. 
255,  147  CCA  261;  Bryant  v.  B.  Co., 
20  Ga.  App.  586,  93  SE  219.  Comp. 
Kinnegar  v.  Kinnegar's  Est.,  168  111. 
App.  276. 

855-27  Bills  v.  Baker,  178  App.  Div. 
480,  165  NYS  171;  So.  Chem.  Co.  v. 
Bass,  175  N.  C.  426,  95  SE  766;  Poore 
r.  Poore,  105  S.  C.  206,  89  SE  569. 
[a]  May  stipulate  Issues. — May  stipu- 
late that  on  new  trial  being  granted 
the  case  shall  be  submitted  on  the  evi- 
dence in  the  bill  of  exceptions.  Monk 
V.  E.  Co.,  166  Mo.  App.  692,  150  SW 
1083. 
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855-29  Grant  City  v.  Simmons,  167 
Mo.  App.  183,  151  SW  187;  Common- 
wealth B.  &  C.  Ins.  Co.  V.  Beavers 
(Tex.  Civ.)  186  SW  859. 
[a]  That  testimony  in  one  shall  apply 
to  aU. — May  stipulate  that,  where 
there  are  a  number  of  cases  against 
several  defendants,  all  the  testimony 
admitted  in  one  trial  concerning  all 
the  offenses  shall  be  received,  but  pro- 
viding "only  such  evidence  as  may  be 
pertinent  against  the  defendant  shall 
be  considered  in  each  case."  Rogers 
V.  S.,  32  O.  p.  C.  389. 
855-30  Forbes  «.  E.  Co.,  150  la.  177, 
129  NW  810,  AnnCasl912D,  311; 
Mendenhall  v.  Sherman  193  Mo.  App. 
684,'  187  SW  271;  Tyrrell  v.  Milliken, 
135  Mo.  App.  293,  115  SW  512;  Tyrrel 
V.  Hammerstein,  33  Misc.  505,  67  N 
YS  717;  Livingston  Co.  «.  New  York 
College,  31  Misc.  259,  64  NYS  140; 
Title  G.  &  T.  Co.  v.  Eudershausen,  164 
NYS  15;  McConkey  u  McConkey 
(Tex.  Civ.),  187  SW  1100.  CQ-mp. 
Trimmier  v.  Thomson,  41  S.  C.  125,  19 
SE  293. 

[a]  Stenographer's  fees.  —  Miller  v. 
Palmer,  25  Ind.  App.  357,  58  NE  213, 
81  Am.  St.  107;  Thornton  v.  Tuttle,  20 
Abb.  N.  C.  308,  7  NYS  801;  Harry  v. 
Hilton,  64  How.  Pr.  (N.  Y.)  199.  ' 
'856-40  Bank  of  Glade  Spring  v.  Mc- 
Ewen,  160  N.  C.  414,  76  SE  222,  Ann 
Casl914C,  542;  Snow  v.  Beard,  82  Or. 
518,  162  P  268. 

857-44  Masterton  v.  Le  Claire,  4 
Minn.  163;  Ashcraft  v.  Powers,  22 
Wash.  440,  61  P  161. 
[a]  Issuance  and  serrice  of  process 
may  not  be  waived  by  him.  Bice  v, 
Bennett,  29  S.  D.  341,  137  NW  359. 
857-45  Bank  of  Glade  Spring  v.  Mc- 
Ewen,  160  N.  C.  414,  76  SE  222,  Ann 
Cas  1914C,  542.  But  see  Salt  Lake 
City  V.  Inv.  Co.,  43  Utah  181,  134  P 
603;  Cogswell  v.  Cogswell,  70  Wash. 
178,  126  P  431,  wherein  it  was  held 
that  an  attorney  could  stipulate  for 
the  entry  of  a  decree  quieting  title 
in  plaintiff. 

857-46     Seymour   State   Bk.  v.   Set- 
tler, 164  Wis.  619,  160  NW  1084. 
857-47    Eiebold  v.  Hartzell,  23  N.  D. 
264,  136  NW  247. 

857-48    See  Vilas  ;;.  Bundy,  106  Wis. 
168,    81    NW    812;    Armour   v.   Kilmer, 
28  Ont.   (Can.)  618. 
[a]     Not   at   client's   expense. — John- 
Boff  V.  Cunningham,  1  Ala.  249;  Porter 


v..  Elizalde,  125  Cal.  204,  57  P  899; 
Lathrop  v.  Hallett,  20  Colo.  App.  207, 
77  P  1095;  Chicago  &  8.  Tract  Co.  v. 
Flaherty,  222  111.  67,  78  NE  29;  Con- 
tinental Adj.  Co.  V.  Hoffman,  123  111. 
App.  69;  Brewer  v.  Hartman,  116 
Minn.  512,  134  NW  113;  Bentley  v. 
Fidelity  Co.,  75  N.  J.  L.  828,  69  A 
202,  127  Am.  St.  837;  •  Kneeland  v. 
Hurdy,  97  NYS  957;  Paddock  v.  Colby, 
18  Vt.  485;  Briggs  v.  Georga,  10  Vt. 
68;  Taylor  v.  Alexander,  Eap.  Jud. 
Quebec,  12  C.  S.  (Can.)  159;  Auge  «. 
Filiatrault,  Rap.  Jud.  Quebec,  10  C.  S. 
(Can.)  157;  Ex  parte  James,  8  N. 
Bruns.  (Can.)  286. 
857-50  Stratton  v.  Mancini,  38  E.  I. 
368,  95  A  1050. 

857-51  [a]  Cannot  sue  for  rescis- 
sion where  only  authorized  to  sue  for 
specific  performance  or  to  quiet  title. 
Neill  V.  McClung,  71  W.  Va.  458,  76 
SE  878. 

858-53    Lynchburg  Shoe  Co.  v.  Glad- 
ney,  19  Ga.  App.  96,  90  SE  1044. 
8^8-54      Bank    of    Glade    Spring  v. 
McEwen,   160   N.   C.   414,   76  SE  222, 
AnnCasl914C,  542. 

858-56  Glover  v.  Bradley,  233  Fed. 
721,  147  CCCA  487,  AnnCasl917Ai 
921. 

[a]  Reinstatement. — An  attorney  may 
not  consent  to  reinstatement  after  dis- 
missal. Owens  V.  Cocroft,  14  Ga.  App. 
322,  80  SE  906. 

[b]  A  retraxit  may  not  be  entered  by 
an  attorney  without  client's  consent. 
McFarland  v.  Curtin,  233  Fed.  728,  147 
CCA  494;  Eincon  Water  Co.  v.  Ana- 
heim, 115  Fed.  543;  Coates  v.  B.  Co., 
15  Ariz.  25,  135  P  717;  Hallack  v. 
Loft,  19  Colo.  74,  34  P  568;  Harris  v. 
Tiffany,  8  B.  Hon.  (Ky.)  225;  Flanna- 
gan  V.  Elton,  34  Neb.  355,  51  NW  967; 
Waldron  v.  Angleman,  71  N.  J.  L.  166, 
58  A  568;  Sheffer  v.  Perkins  &  Co.,  83 
Vt.  185,  75  A  6,  25  LEA  (NS)  1313; 
Muse  V.  Bank,  27  Gratt.  (68  Va.)  252; 
Forest  Coal  Co.  v.  Doolittle,  54  W.  Va. 
210,  46  SE  238.  See  Westbay  v.  Gray, 
116  Oal.  660,  48  P  800;  Merritt  v. 
Campbell,  47  Cal.  542;  Barnard  v.  Dag- 
gett, 68  Ind.  305;  Andrews  v.  O'Reilly, 
34  E.  L  256,  83  A  119. 

858-58  Eotberg  v.  Hebron,  157  N 
YS  788. 

858-59  Miocene  Ditch  Co.  v.  Moore, 
150  Fed.  483,  80  CCA  301:  Harper 
V.  Ins.  Co.,  56  Fed.  281,  5  CCA  505; 
Abbe  V.  Rood,  1  Fed.  Cas.  No.  6;  Senu 
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V.  Joseph,  106  Ala.  454,  17  8  543; 
Hall  S.  &  L.  Co.  V.  Harwell,  88  Ala. 
441,  6  S  750;  Eobinson  v.  Murphy,  69 
Ala.  643;  Piekett  v.  Bank,  32  Ark.  346; 
Hallack  v.  Loft,  19  Colo.  ,74,  34  P  568; 
McMurray  v.  Marsh,  12  Colo.  App.  95, 
64  P  852;  Derwort  v.  Loomer,  21  Conn. 
245;  Evans  v.  Bk.,  147  Ga.  621,  95  SE 
219;  Empire  L.  Ins.  Co.  v.  Mason,  140 
6a.  141,  78  SE  935;  Phillips  v.  Dob- 
bins, 56  Ga.  617;  Bell  v.  Kivilecki,  11 
Ga.  App.  9,  74  SE  444;  Sehroeder  v. 
Wolf,  227  111.  133,  81  NE  13;  Dan- 
ziger  V.  Shoe  Co.,  204  111.  145,  68  NE 
534,  aff.  107  111.  App.  47;  McClintock 
V.  Helberg,  168  111.  384,  48  NE  145; 
Jones  17.  Bansom,  3  Ind.  327;  Jennings 
v.  Hoop  Co.,  50  Ind.  App.  241,  98  NE 
194;  Cottrell  v.  Wheeler,  89  la.  754, 
57  NW  433;  Martin  v.  Ins.  Co.,  85  la. 
643,  52  NW  534;  Bigler  v.  Toy,  68 
la.  687,  28  NW  17;  Jones  v.  Inness, 
32  Kan.  177,  4  P  95;  Marbourg  v. 
Smith,  11  Kan.  554;  Loughridge  v. 
Burkhart,  147  Ky.  457,  144  SW  65; 
Sebastian  v.  Eose,  135  Ky.  197,  122 
SW  120;  Heath  &  Co.  v.  C,  129  Ky. 
835,  113  SW  69;  National  Bank  v. 
Bowman,  30  KyLE  1236,  100  SW  831;, 
Landry's  Succession,  117  La.  193,  41 
S  490;  Eeal  Estate  Tr.  Co.  v.  Trust 
Co.,  102  Md.  41,  61  A  228;  Hamburger 
17.  Paul,  51  Md.  219;  Eohr  17.  Anderson, 
51  Md.  205;  Lewis  v.  Gamage,  1  Pick. 
(Mass.)  347;  Fetz  v.  Leyendecker,  157 
Mich.  355,  122  NW  100;  Eaton  v. 
Knowles,  61  Mich.  625,  28  NW  740; 
Eiee  v.  Troup,  62  Miss.  186;  Parker  v. 
M'Bee,  61  Miss.  134;  Walden  v.  Bol- 
ton, 55  Mo.  405;  Grant  City  v.  Sim- 
mons, 167  Mo.  App.  183,  151  SW  187; 
Davidson  v.  Eozier,  23  Mo.  387;  Schlem- 
mer'  I7t  Schlemmer,  107  Mo.  App.  487,  81 
SW  636;  Barton  v.  Hunter,  59  Mo.  App. 
610;  Harris  v.  Boot,  28  Mont.  159, 
72  P  429;  Smith  v.  Jones,  47  Neb.  108, 
66  NW  19,  53  AmSt  519;  Hamrick 
V.  Combs,  14  Neb.  381,  15  NW  731; 
Paughnan  v.  Elizabeth,  58  N.  J.  L. 
309,  33  A  212;  Watts  v.  Prenche,  19 
N  J  Eq.  407;  Lewis  v.  Duane,  141  N. 
T.  302,  36  NE  322;  Mandeville  v.  Bey- 
nolds,  68  N.  Y.  528,  a£E.  5  Hun  338; 
McKechuie  v.  McKechnie,  3  App.  Div. 
91,  39  NYS  402;  Smith  v.  Bradhurst, 
18  Misc.  546,  41  Ni'S  1002;  Hoel  v. 
White,  169  N.  C.  640,  86  SE  569;  Wil- 
son V.  Jennings,  3  O.  St.  528;  Holden 
V.  Lippert,  12  0.  C.  C.  767;  Countee 
V.  Armstrong,   10   Wkly.   L.   Bui.   339; 


Hamberger  17.  White  54  Okl.  736,  154 
P  576;  Turner  v.  Fleming,  37  Okl.  75, 
130  P  551,  AnnCasl915B,  831; 
Flfeisohman  17.  Meyer,  46  Or.  267,  80  P 
209;  Gray  47.  Howell,  205  Pa.  211,  54 
A  774;  Brockley  v.  Broekley,  122  Pa. 
1,  15  A  646;  Isaacs  v.  Zugsmith,  103 
Pa.  77;  North  Whitehall  Twp.  v.  Kel- 
ler, 100  Pa.  105,  45  AmEep  361; 
Whipple  V.  Whitman,  13  B.  I.  512,  43 
AmBep  42;  Gilliland  v.  Gasque,  6  S. 
C.  406;  Davis  v.  Home  Ins.  Co.,  127 
Tenn.  330,  155  SW  131,  44  LEA  (NS) 
626;  Conley  v.  Whitthorne  (Tenn.),  58 
SW  380;  Mathews  v.  Massey,  4  Baxt. 
(Tenn.)  450;  Peters  v.  Lawson,  66 
Tex.  336,  17  SW  734;  Cook  17.  Green- 
berg  (Tex.  Civ.  App.),  34  SW  687; 
Vail  V.  Conant,  15  Vt.  314;  Timm  v. 
Timm,  34  Wash.  228,  75  P  879;  Bud- 
long  V.  Budlong,  31  Wash.  228,  71  P 
751;  Watt  »;.  Brookover,  35  W.  Va.  323, 
13  SE  1097,  29  AmSt  811;  Crotty  v. 
Eagle's  Admr.,  35  W.  Va.  143,  13  SE 
59;  Fosha  v.  O'Donnell,  120  Wis.  336, 
97  NW  924;  Kelly  v.  Wright,  65  Wis. 
236,  26  NW  610;  Macaulay  v.  Policy, 
2  Q.  B.  122;  Fray  v.  Voules,  1  El.  & 
El.  839,  120  Eng.  Eeprint  1125;  E.  v. 
Pinsoneault,  22  Lower  Can.  Jur.  58; 
Bank  of  Nova  Scotia  v.  Morrow,  17 
N.  Bruns.  (Can.)  343.  But  see  Ins. 
Co.  17.  Buchanan,  100  Ind.  63;  Combs 
17.  Combs,  56  Ind.  App.  656,  105  NE 
944;  Clinton  17.  E.  Co.,  147  App  Div. 
468,  131  NYS  881;  Equitable  Trust  Co. 
17.  MacLaire,  77  Misc.  116,  135  NYS 
1022;  Prestwich  v.  Foley,  18  C.  B.  N. 
S.  (Eng.)  806.  See  also  Chown  17. 
Parrott,  14  C.  B.  N.  S.  (Eng.)  74;  But- 
ler 17.  Knight,  L.  E.  2  Exeh.  (Eng.) 
109;  In  re  Wood,  21  W.  E.  (Eng.)  104. 
[a]  With  court's  approval,  see 
Glover  17.  Bradley,  233  Fed.  721,  147 
CCA  487,  AnnCasl917A,  921. 
858-61  Henderson  v.  Bank  of  Ozark, 
178  Ala.  420,  59  S  493;  Atlantic  C.  L. 
E.  Co.  17.  Holliday  ^Pla.),  74  S  479; 
Hough  17.  Bank,  173  la.  48,  155  NW 
163.  Comp.  Lane  v.  Brinson,  12  Ga. 
App.  760,  78  SE  725;  McCornick  v. 
Shaughnessy,  19  Ida.  465,  114  P  22,  34 
LEA  (NS)  1188;  Goll  1;.  Ziegler,  61 
Pa.    Super.    616. 

[a]  Assigning  judgment. — Attorney 
has  no  authority  to  assign  the  judg- 
ment. Eitz  17.  Eea,  155  la.  181,  135  N 
W  645. 

[b]  Presumption  of  authority  after 
judgment. — In  a  divorce   action   there 


311 


Vol.3 


ATTORNEYS 


is  no  presumption  that  an  attorney 
who  appeared  for  defendant  prior  to 
final  judgment  has  authority  to  appear 
in  subsequent  proceedings.  Scott  v. 
Scott,  174  la.  740,  156  NW  834;  Keller 
V.  Keller,  100  App.  Div.  325,  91  NYS 
528;  Wulffi  F.  WulfE,  74  Misc.  213,  133 
NYS  807,  aff.  151  App.  Div.  22,  135 
NYS  289. 

S5S-63  [a]  Without  special  au- 
thority an  attorney  cannot  accept 
anything  except  payment  in  full  in 
satisfaction  of  his  client's  claim. 
Evans  v.  Bk.,  174  Ga.  621,  95  SB  219. 
S59-64  See  Greenburg  v.  E.  Co.,  210 
N.  Y.  505,  104  N.  E.  931,  aflf.  160  App. 
Div.  888,  144  NYS  1118. 
859-66  Glover  v.  Bradley,  233  Fed. 
721,  147  CCA  487,  AnnCaBl917A,  921; 
P.  V.  Gerold,  265  111.  448,  107  NE  165; 
Miller  v.  Lloyd,  181  111.  App.  230; 
In  re  Marron  22  N.  M.  252,  160  P  391, 
LEA  1917B,  378;  S.  v.  Farrin,  81  Or. 
489,  160  P  '124;  Laybourne  v.  Bray 
(Tex.. Civ.),  190  SW  1159;  Broadbent 
V.  By.  Co.,  48  Utah  598,  160  P  1185. 
See  Hickman  v.  McDonald,  164  la.  50, 
145  NW  322;  Kerr  v.  Mosley,  152  N. 
C.  223,  67  SB  482;  Egolf  B.  Co.  v. 
Cleaver,  228  Pa.  60,  77  A  245.  Comp. 
Eisemann  v.  Hazard,  218  N.  Y.  155, 
112  NE  722. 

[a]  Attorney  for  adverse  parties. — 
There  is  no  statutory  provision  which 
forbids  a  creditor  from  retaining  as 
his  attorney  the  person  who  has  acted 
as  attorney  for  the  bankrupt,  but  ju- 
dicial policy  discourages  the  practice 
of  an  attorney  acting  at  the  same  time 
for  the  bankrupt  and  the  creditors, 
because  such  practice  might  lead  to 
results  which  should  be  strongly  con- 
demned. In  re  Kaufman,  179  Fed. 
552. 

860-67  Universal,  Sav.  Corp.  v.  Mor- 
ris P.  Co.,  234  Fed.  382;  Seaward  v. 
Tasker,  143  NYS  257;  Padgett  v. 
Hines  (Tex.  Civ.),  192  SW  1122.' 
860-68  McArthuri  v.  Goodwin,  173 
Cal.  499,  160  P  6|r9. 
861-69  Stein  v.  Morris,  120  Va.  390, 
91  SB  177. 

861-70  S.  V.  Gomez,  89  Vt.  490,  96 
A  190. 

861-72  In  re  Humphrey,  174  Cal. 
290,  163  P  60;  In  re  Soale,  31  Cal.  App. 
144,  150  P  1065;  P.  v.  Pfuhl  275  111. 
243,  114  NB  10;  Adams  r.  Gardner,  176 
Ky.  252,  195  SW  412;  Denny  v.  C,  175 
Ky.   357,   194   SW   330;    Bxparte   Eed- 


mond  (Miss.),  82  S  513;  In  re  Bailey, 
40  Nev.  139,  161  P  512;  S.  v.  Eaynolds, 
22  N.  M.  1,  158  P  413;  In  re  Abuza 
178  App.  Div.  757,  166  NYS  105;  In 
re  Coleman,  178  App.  Div.  580,  165 
NYS  685;  In  re  Gladstone,  185  App. 
Div.  471,  173  NYS  89;  In  re  Hansen, 
182  App.  Div.  568,  169  NYS  881;  In 
re  Beeves,  179  App.  Div.  882,  165  N 
YS  634;  In  re  Carter,  177  App.  Div. 
677,  164  NYS  862;  In  re  Palmieri,  176 
App.  Div.  58,  162  NYS  799;  In  re 
Haire,  175  App.  Div.  847,  162  NYS 
510;  In  re  An  Attorney,  175  App.  Div. 
653,  161  NYS  604;  In  re  Schwartz, 
175  App.  Div.  335,  161  NYS  1079;  In 
re  Bahm,  175  App.  Div.  330,  161  NY 
S  1038;  In  re  Little,  175  App.  Div. 
280,  161  NYS  570;  In  re  Weill,  165 
App.  Div.  675>  150  NYS  802;  In  re 
Kopf,  165  App.  Div.  900,  149  NYS 
619;  In  re  La  Far,  164  App.  Div.  931, 
149  NYS  435;  In  re  Birdseye,  165  App. 
Div.  898,  149  NYS  617;  In  re  Jaffe, 
164  App.  Div.  153,  149  NYS  505;  In 
re  Thorn,  164  App.  Div.  151,  149  NY 
S  507;  In  re  Williams  (Okl.),  167  P 
1149;  In  re  Horiue  (Okl.),  167  P  1148; 
S.  V.  Prendergast,  84  Or.  307,  164  P 
1178;  S.  V.  Norris,  82  Or.  680,  162  P 
859;  In  re  Sherwood,  259  Pa.  254,  103 
A  42,  LEA  1918D,  447;  In  re  Van 
Euschen,  38  8.  D.  254,  160  NW  1006; 
In  re  Egan,  38  S.  D.  224,  160  NW 
814;  s.  c,  37  S.  D.  642,  159' NW  393; 
S.  ex  rel.  Hawk  v.  Bogers,  136  Tenn. 
578,  191  SW  125;  S.  v.  Willis,  95  Wash. 
251,  163   P   737. 

[a]  Misconduct  while  acting  as  judge 
cause  for  disbarment.  S.  v.  Peek,  88 
Conn.  447,  91  A  274. 

[b]  The  purpose  of  disbarment  is  not 
punishment  but  to  protect  the  admin- 
istration of  justice.  In  re  McDougall, 
3  Phil.  Isl.  70. 

863-76  S.  V.  Peek,  88  Conn.  147,  91 
A  274. 

864-78  Wernimont  v.  S.,  101  Ark. 
210,  142  SW  194,  AnnCasl913D, 
1156;  P.  V.  Irwin,  60  Colo.  177,  152  P 
905;  P.  V.  Harris,  273  111.  413,  112  ,N 
B  578;  P.  V.  Amos,  246  III.  299,  92  N 
E  857,  138  AmSt  239;  Chreste  v. 
Com.,  178  Ky.  311,  198  SW  929; 
Chreste  v.  C,  171  Ky.  77,  186  SW 
919;  In  re  Carver,  224  Mass.  169,  112 
NE  877;  In  re  Eaisch,  83  N.  J.  Eq. 
82,  90  A  12;  S.  V.  Johnson,  171  N.  C. 
799,  88  SB  437;  State  Bar  Com.  «. 
Sullivan,  35  Okla.   745,  131  P  703;  S, 
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V.  Winton,  11  Or.  456,  5  P  337,  50 
AmBep  486;  In  re  Montague,  3  Phil. 
Isl.  577;  In  re  Hilton,  48  Utah  172, 
158  P  691,  AnnCa8l918A,  271;  In  re 
Evans,  42  Utah  282,  130  P  217,  rev. 
22  Utah  366,  62  P  913,  83  AmSt  794, 
53  LEA   952;    In   re   Gowan    (Wash.), 

176  P  7;  Vernon  Co.  Bar  Assn.  v. 
M'Kibbin,  153  Wis.  350,  141  NW  283. 
[a]  Effect  of  statute  of  limitation. — 
In  re  Evans  (Okl.),  179  P  922. 
865-79  Ex  parte  Quarrier,  2  W.  Va. 
569.  But  see  P.  v.  Payson,  215  111. 
476,  74  NE  383;  S.  v.  Ebbs,  150  N.  C. 
44,  63  SE  190,  19  LEA  (NS)  892. 

[a]  Defendant's  residence  in  a  dis- 
trict other  than  that  In  which  the  mis- 
conduct occurs  does  not  affect  the 
court's  jurisdiction.  In  re  Carrao,  170 
App.  Div.  545,  156  NYS  379. 
865-80  [a]  In  Indiana  the  circuit 
eourti  of  a  county  wherein  an  attorney 
had  tried  a  case  has  jurisdiction 
though  he  was  not  a  resiflent  there- 
of. In  re  Darrow,  175  Ind.  44,  92  NE 
369. 

[b]  In  New  York  under  Laws,  1912, 
eh.  253,  the  power  is  in  the  appellate 
division.  In  re  Plannery,  150  App. 
Div.  369,  135  NYS  612. 

866-82  S.  V.  Peck,  88  Conn.  447,  91 
A  274.  See  In  re  Wilcox,  90  Kan. 
646,   135  P   S95;   In  re   Sitton    (Okl.), 

177  P   555. 

[a]  Nature  of  proceeding. — "A  pro- 
ceeding to  disbar  an  attorney  is  neith- 
er a  civil  nor  a  criminal  action,  but 
is  a  proceeding  sui  goueris,  the  object 
of  which  is  not  the  punishment  of  the 
offender  but  the  protection  of  the 
court."  In  re  Davis  (Mo.  App.),  166 
SW  341.  See  also  Wernimont  v.  S., 
101  Ark.  210,  142  SW  194;  In  re  Spen- 
cer, 137  App.  Div.  330,  122  NYS  190. 
866-84  Bar  Assn.  v.  Casey,  Si27 
Mass.  46,  116  NE  541. 
[a]  Who  may  institute. — (1)  The  bar 
association.  (Boston  Bar  Assn.  v. 
Casey,    196    Mass.    100.    81    NE    892); 

(2)  a  private  individual  with  the 
sanction  of  the  bar  association  (In 
re  Danford,  157  Cal.  425,  108  P.  322); 

(3)  "any  person  interested"  (P.  v. 
Palmer,  61  111.  255) ;  (4)  a  client  (Wil- 
son V.  Popham,  91  Ky.  327,  15  8  W 
859) ;  (5)  another  attorney,  Fairfield 
County  Bar  v.  Taylor,  60  Conn.  11,  22 
A  441,  13  LEA  767;  In  re  Davis  (Mo. 
App.),  166  SW  341.  (6)  The  courts 
may  of  their  own  initiative  and  with-  I 


out  complaint  set  on  foot  inquiries; 
or  they  ma^  entertain  a  complaint  re- 
ceived from  any  source  wiihin  jr  with- 
out the  profession,  so  the  state's  at- 
torney could  prevent  the  complaint. 
S.  V.  Peek,  88  Conn.  447,  91  A  274. 

[b]  Practise  is  to  issue  rule  on  at- 
torney to  show  cause  stating  the  sub- 
stance of  the  charges.  Barnes  v.  Ly- 
ons, 187  Fed.  881,  110  CCA  15. 
866-85  [a]  Notice  unnecessary 
where  statute  provides  for  disbarment 
upon  conviction  of  a  felony.  In  re 
Sutton,  50  Mont.  88,  145  P  6. 
868-87  Naef  v.  Vergez,  140  La.  196, 
72  S  935. 

[a]  Construction  of  complaint. — The 
sufficiency  of  the  complaint  must  be 
looked  on  as  a  whole  and  determined 
upon  such  examination,  and  it  cannot 
be  tested  by  the  same  strictness  as  a 
pleading  in  a  civil  suit.  S.  v.  Peck,  88 
Conn.  447,  91  A  274. 
868-90  S.  1?.  Peck,  88  Conn.  447,  91 
A  274. 

869-91  Worthen  v.  S.,  189  Ala.  395, 
66  S  686. 

[a]  Verification  not  necessary  under 
Comp.  Laws,  1909,  §267  (State  Bar 
C.  V.  Sullivan,  35  Okl.  745,  131  P  703), 
or  when  the  charges  are  made  by  a 
bar  association  or  attorney  general. 
P.  V.  Story,  265  111.  207,  106  NE  797; 
In  re  Evans,  94  S.  C.  414,  78  SE  227. 
870-93  See  also  S.  v.  Kimball  (la.), 
158  NW  579;  In  re  Egan,  36  S.  D. 
228,  154  NW  521. 

[a]  Discretionary. — ^In  re  Policy,  37 
S.  D.  523,  159  NW  42. 
870-95  [a]  Res  judicata. — No  judg- 
ment rendered  in  a  criminal  prosecu- 
tion can  be  invoked  as  a  basis  for  plea 
of  res  judicata  to  an  action  for  dis- 
barment proceedings.  S.  v.  Cary,  135 
La.  579,  65  S  748. 

870-97  P.  V.  Phipps,  261  111.  576, 
104  NE  144;  P.  V.  Hooper,  218  HI. 
313,  75  NE  896;  S.  v.  Fourehy,  106  La. 
743,  31  S  3^5;  In  re  Simpkins,  169 
App.  Div.  6o2,  155  NYS  521.  See 
In  re  Whitridge,  162  App.  Div.  884, 
146  NYS  336.  But  see  P.  v.  Tanquary,  48 
Colo.  122,  109  P  260;  In  re  Evans 
(Okl.),  179  P  922. 

871-4  Dickerson  v.  S.,  120  Ark.  9, 
179  SW  324;  Wernimont  v.  8.,  101 
Ark.  210,  142  SW  194,  AnnCasl913D, 
1156;  P.  V.  Ehle,  273  111.  424,  112  NE 
970. 
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[a]  On  the  trial  the  court  is  not  lim- 
ited to  the  precise  charges  of  the  com- 
plaint, nor  is  it  bound  by  any  par- 
ticular rule  of  law,  nor  is  it  neces- 
sary that  the  basis  of  discipline  should 
be  acts  creating  civil  or  criminal  lia- 
bility. Crafts  v.  Lizotte,  34  E.  I.  543, 
84  A  1081,  rehear,  denied,  85  A  384. 
871-5  In  re  Carver,  224  Mass.  169, 
112  NB  877.  Contra,  Wernimont  v.  S., 
101  Ark.  210,  142  SW  194,  AnnCas 
1913D,  1156. 

871-7  Heck  v.  Battistee,  172  Ky. 
234,  189  SW  25. 

871-9  [a]  Where  the  '  proceeding 
was  ex  parte.  -People  ex  rel.  Mulford 
V.  Turner,  1  Cal.  143,  52  AmDec  295. 
[b].  Where  the  court  exceedefd  juris- 
diction.— ^Barnes  v.  Lyons,  187  Fed. 
881,  110  CCA  15;  Cunningham  v. 
Daugherty,  220  111.  45,  77  NE  95;  Peo- 
ple f.  Justices,  1  Johns.  Cas.  (N.  Y.) 
179,  181. 

871-10      Withers    v.    State      ex      rel. 
Posey,  36  Ala.  252,  267;  Underwood  v. 
Palmer,  97  Mich.  626,  57  NW  190. 
871-11     S.   V.   McElhinney,    241    Mo. 
592,  145  SW  1139;  In  re  Hahn,  85  N. 
J.  Eq.  510,  96  A  589.     See  In  re  Sel- 
leck,   168  Mo.   App.   391,   151   SW   743. 
873-12      S.   V.   Snook,   78   Wash.   671, 
139   P   764.     See   In   re   Robinson,   209 
N;  Y.   354,  103   NE   160,  afe.  15i   App. 
Div.  589,  136  NYS  548. 
[a]     No  trial  de  novo  on  appeal. — Pet- 
ers V.  S.,  193  Ala.  598,  69  S  576. 
872-14    S.   V.   Kimball    (la.),   158   N 
W  579. 

[a]  Entry  of  order  of  disbarment, 
after  findings  of  fact,  without  further 
notice  to  defendant,  is  not  error.  In 
re  Allih,  224  Mass.  9,  112  NE  494. 

[b]  Eeview  limited  to  question  as  to 
whether  there  is  any  evidence  to  sus- 
tain it.  In  re  Flannery,  212  N.  Y.  610, 
106  NB  630. 

873-15  Jones  v.  McCullough,  138 
Ga.  16,  74  SB  694. 

873-16  [a]  County  bar  association 
instituting  disbarment  proceedings 
may  appeal  from  order  dismissing  pe- 
tition. Vernon  Co.  Bar.  Assn.  v.  Mc- 
Kibbin,  153  Wis.  350,  141  NW  283. 
873-17  In  re  Mash  (Cal.  App.),  179 
P  897;  In  re  Kone,  90  Conn.  440,  97 
A  307;  In  re  Harry  T.  Mills,  23  Haw. 
224;  In  re  Harris,  88  N.  J.  L.  18,  95 
A  761;  In  re  Opoenheim,  155  App. 
Div.  889,  139  NYS  1053;  -Nugent  v. 
E.   Co.,   146   App.   Div.    775,   131    NYS 


423;  In  re  Adriatico,  17  Phil.lsl.  324; 
In  re  Bgan,  38  S.  D.  458,  161  NW  10-03; 
In  re  Evans,  41  Utah  282,  130  P  217, 
rev.  22  Utah  366,  62  P  913,  83  AmSt 
794,  53  LEA  952.  See  In  re  Hawk- 
ins, 4  Boyce  (Del.)  200,  87  A  243. 
[a]  The  sole  question  to  be  deter- 
mined is  whether  the  granting  of  his 
application  would  promote  the  right 
administration  of  justice.  In  re 
Thatcher,  83  O.  St.  246,  93  NE  895, 
AnnCasl912A,  810. 

873-18  Ex  parte  Peters,  195  Ala. 
67,  70  S  648;  Ex  partfe  Eedmond 
(Miss.),   82   S  513. 

873-19  [a]  Application  not  re- 
stricted to  a  procedure  in  the  nature 
of  a  bill  of  review  or  other  equity  or 
common  law  rule.  In  re  Evans,  42 
Utah  282,  130  P  217,  rev.  22  Utah 
366,  62  P  913,  83  AmSt  794,  53  L 
EA  952. 

873-20  [a]  The  petition  should  be  ad- 
dressed to  the  court  which  disbarred 
the  attorney.  Ex  parte  Peters,  195 
Ala.  67,  70  S  648. 


AUDITA  QUEEELA 
877-3  [?i]  Existence  of  another 
remedy  will  not  defeat  right  to  audita 
querela.  Deal  v.  Powell,  88  Vt.  404, 
92  A  648;  Harmon  r.  Martin,  52  "Vt. 
255;  Edwards  v.  Osgood,  33  Vt.  224. 
877-4  Turknett  v.  College,  19  N.  M. 
572,  145  P  138. 

[a]  Proceeding  by  supersedeas  will 
lie  in  place  of  audita  querela.  Hen- 
derson V.  Bank,  178  Ala.  420,  59  S 
493.      1 

879-7  [a]  Improper  service. — ^When 
service  has  not  been  made  as  required 
by  statute!  the  defendant  is  entitled  to 
have  judgment  vacated  upon  audita 
querela.  Deal  v.  Powell,  88  Vt.  404,  92 
A  648;  Hill  v.  Warren,  54  Vt.  73;  Fol- 
som  V.  Conner,  49  Vt.  4. 


BAKKRUPTOY  PROCEEDINGS 
895-1  In  re  Mulling 's  Clothing  Co., 
238  Fed.  58,  15l'CCA  134;  In  re  Vida},/ 
233  Fed.  733,  147  CCA  499;  Pitcher 
V.  Standish,  90  Conn.  601,  98  A  93; 
In  re  Weedman  Stave  Co.,  199  Fed. 
948. 

896-2     Shaw  v.  Standard  Fiano  Co., 
87  N.  J.  Eq.  350.  100  A  167. 
896-3     Carter  v.  Drug  Co.,  115  Me. 
289,  98  A  809. 

897-5     [a]     §14b,  clause  3  "is  not  to 
be  too  liberally  construed. ' '  Novick  1), 
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Eeed  &  Co.,  192  Fed.  20,  112  CCA  408. 
[b]  A  retroactive  effect  may  be  giv- 
en the  act.  In  re  Farmers '  Co-Opera- 
tive  Co.,  202  Fed.  1008. 
898-S  Order  No.  xxxviii,  published 
in  172  U.  S.  653-723,  18  Sup.  Ct.  iv, 
89  Fed.  xiv,  32  CCA  xxxvii;  Sabin 
V.  Blake-McFall  Co.,  223  Fed.  501,  139 
CCA  49;  Kilpatrick  v.  United  States 
P.  &  G.  Co.,  228  Fed.  587,  143  CCA 
109. 

89S-9  In  re  Hollingsworth  &  W.  Co., 
242  Fed.  753,  155  CCA  341;  In  re 
Trion  Mfg.  Co.,  224  Fed.  521;  Byrne 
v:  Kaleiki,  22  Haw.  165. 
899-10  Moise  v.  Scheibel,  245  Fed. 
546,  157  CCA  658;  Kilpatrick  v.  Unit- 
ed States  F.  &   G.   Co.,  228  Fed.  587, 

143  CCA  109;,  In  re  Desnoyers  Shoe 
Co.,  227  Fed.  401,  142  CCA  97;  Orin- 
oco Iron   Co.  V.  Metzel,   230  Fed.   40, 

144  CCA  338;  In  re  Jamison  Bros.  & 
Co.,  227  Fed.  30,  142  CCA  3;  Shaffer 
V.  Cement  Co.,  225  Fed.  893. 

[a]  Claim  of  wife,  who  loaned  money 
to  husband  prior  to  bankruptcy,  a 
provable  claim.  In  re  Baker,  224  Fed. 
611. 

[b]  A  claim  based  on  a  tort  as 
known  at  common  law  is  undoubtedly 
provable  whenever  it  may  be  resolved 
into  an  implied  contract.  Beynolds  v. 
Trust  Co..  188  Fed.  611,  110  CCA  409. 

[c]  The  open  accounts  must  be  such 
as  would  be  available  to  the  bankrupt 
with  which  to  meet  his  liabilities  with- 
in a  reasonable  time.  Louisiana  Nat. 
Life  Assur.  Soe.  v.  Segen,  196  Fed.  903. 
899-11  In  re  Hollingsworth  &  W. 
Co.,  242  Fed.  753,  155  CCA  341;  In  re 
Martin,  228  Fed.  184,  142  CCA  540; 
Board  of  Commerce  v.  Trust  Co.,  225 
Fed.  454,  140  CCA  486;  In  re  HoUins 
&  Co.,  225  Fed.  618;  In  re  Baker,  224 
Fed.  611;  Eberlein  v.  Fidelity  &  Dep. 
Co.,  164  Wis.  242,  159  NW  553. 

[a]    Claim  for  annuity  to  be  paid  by 

bankrupt    provable    by     reference     to 

mortality    tables.      In    re    Miller,    225 

Fed.  331. 

899-12     In  re  Menzin,  238  Fed.  773, 

151  CCA  623;  Britton  v.  Thomas,  238 

Fed.  125,  151  CCA  201. 

899-13    See  In  re  Lyons  Beet  Sugar 

Eef.   Co.,   192   Fed.   445. 

900-15     See  In  re  Hudson  Porcelain 

Co.,   225    Fed.    325;     In     re     Mullings 

Clothing  Co.,  230  Fed.  681. 

SOO-16    In  re  Mullings  Clothing  Co., 

§?«  Fed.   58,   151   CCA   134;    Seligman 


V.  Gray,  227  Fed.  417,  142  CCA  113; 
In  re  Astoroga  Paper  Co.,  234  Fed. 
792. 

[a]      Bill   of    particulars. — A    referee 
has  power  to  require   creditors  to  file 
a  bill  of  particulars  giving  full  speci- 
fications of  the  items  of  their  claims. 
In  re  Siegel  Co.,  223  Fed.   368. 
901-18     Frederick  v.   Citizen's   Nat. 
Bank,    231    Fed.    667,    145    CCA    553; 
In  re  Stradley  &  Co.,  187  Fed.  285. 
901-31    In  re  Stringer,  234  Fed.  454; 
In   re   Spies-Alper   Co.,   231   Fed.   535; 
Tate  V.  Brinser,  226  Fed.  878. 
[a]     Claim  should  be  presented  In  ter- 
ritory   where    It    arose. — Equitable    T. 
Co.  V.  E.  Co.,  224  Fed.  66. 
901-22     McKey   v.   Bruns,   243   Fed. 
370,   156  CCA  150;   In  re  Aarons,  243 
Fed.  634;  In  re  Mullings  Clothing  Co., 
230  Fed.  681. 

901-23  In  re  Soltmann,  238  Fed. 
241;  In  re  Eeichard  &  Bro.,  230  Fed. 
525;  In  re  Fitzhugh  Hall  Amusement 
Co.,  228  Fed.  169;  In  re  O'Callaghan, 
225  Fed.  133;  In  re  Fraukel,  225  Fed. 
129;  In  re  Brown  Wagon  Co.,  224  Fed. 
266;  In  re  City  Drug  Store,  224  Fed. 
132;  Stewart  Drug  Co.  v.  Becker  Co., 
62  Colo.  197,  162  P  159. 
901-24  In  re  Breakwater  Co.,  232 
Fed.  375;  In  re  Karp,  228  Fed.  798. 
See  In  re  Fitzgerald,  191  Fed.  95.  ' 
902-25  In  re  Breakwater  Co.,  232 
Fed.  375. 

903-29  In  re  Cutler,  228  Fed.  771; 
In  re  Cooper's  Est.,  226  Fed.  317. 
903-30  Bunday  v.  Huntington,  224 
Fed.  847,  140  CCA  415;  In  re  Metro- 
politan Dairy  Co.,  224  Fed.  444, 140  CCA 
646;  Dodge  v.  Harris,  224  Fed.  434, 
140   CCA   128. 

903-31  Mechanics'  Nat.  Bank  v. 
Ernst,  231  V.  8.  60,  34  Sup.  Ct.  22,  58 
L.  ed.  121;  National  City  Bank  v. 
Hotchkiss,  231  V.  S.  50,  34  Sup.  Ct. 
20,  58  L.  ed.  115;  Eoebling's  Sons  Co. 
17.  Idaho  Ey.  L.  &  P.  Co.,  243  Fed.  527, 
156  CCA  225;  In  re  McGarry  &  Son, 
240  Fed.  400,  153  CCA  326;  Wuerpel 
V.  C.  etc.  Bank,  238  Fed.  269,  151  CCA 
285;  Zenor  v.  McFarlin,  238  Fed.  721, 
151  CCA  571;  Gandia  v.  Cadierno,  233 
Fed.  739,  147  CCA  505  (advances  for- 
growing  of  crops);  Paine  v.  Archer, 
233  Fed.  259,  147  CCA  265  (receiver's 
fees) ;  Wintermote  v.  MacLafferty,  233 
Fed.  95,  147  CCA  165  (labor  claim); 
Grandison  v.  National  Bank,  231  Fed. 
800,    145    CCA    620  j    Keys     v,    P?,vie, 
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231  Fed.  688,  145  CCA  574  (wages  of 
officer  ot  corporation);  In  re  New 
York  Commercial  Co.,  231  Fed.  445, 
145  CCA  439  (commission);  Magee  v. 
Fox,  229  Fed.  395,  143  CCA  515;  Ow- 
ens V.  Bank,  228  Fed.  508,  143  CCA  90; 
Aronin  v.  Bank,  228  Fed.  888,  143 
CCA  286;  Cardozo  v.  Trust  Co.,  228 
Fed.  333,  142  CCA  625;  American  Bk. 
&  Tr.  Co.  V.  Coppard,  227  Fed.  597, 
142  CCA  229;  In  re  Farley,  227  Fed. 
378,  142  CCA  74;  Maey  v.  Eoedenbeck, 

227  Fed.  346,  142  CCA  42;  In  re 
Kuhn  Co.,  225  Fed.  13,  140  CCA  473; 
In  re  Midland  Motor  Co.,  224  Fed. 
368,  140  CCA  54;  In  re  Cooper,  243 
Fed.  797;  In  re  Eomm,  235  Fed.  383;  In 
re  Alpert,  237  Fed.  295;  In  re  Footville 
Condensed  Milk  Co.,  237  Fed.  136;  In 
re  MeAusland,  235  Fed.  173;  In  re 
Schultz  &  Guthrie,  235  Fed.  907;  In 
re  Gay  &  Sturgis,  233  Fed.  604;  De 
Friece  v.  Bryant,  232  Fed.  233;  In  re 
Darr,  232  Fed.  415;  In  re  All  Star 
Feature  Corp.,  231  Fed.  251  (wages  of 
actress) ;  In  re  Bergdoll  Motor  Co.,  230 
Fed.  248;  In  re  Pilcher  &  Son,  228 
Fed!  139;  In  re  Mt.  Winans  Lumb.  Co. 

228  Fed.  831;  In  re  Roberta,  227  Fed. 
177;  Nat.  Bank  v.  Hill,  226  Fed.  102;- 
In  re  Bergdoll  Motor  Co.,  225  Fed.  87; 
In  re  Gaylord,  225  Ffed.  234;  Brook- 
heim  v.  Greenbaum,  225  Fed.  635;  In 
re  Murpty,  225  Fed.  392;  In  re  Wil- 
liam A.  Harris  Steam  Eng.  Co.,  225 
Fed.  609;  In  re  Vallozza,  225  Fed. 
334;  In  re  First  Nat.  Bk.,  224  Fed. 
143;  In  re  Lance  Lumb.  Co.,  224  Fed. 
598;  In  re  'Williams,  224  Fed.  984;  In 
re  Johnson,  224  Fed.  180;  Riverside 
Cont.  Co.  V.  New  York,  218  N.  Y.  596, 
113  NB  564. 

[a]     Wages  of  wife. — In  re  Davidson, 

233   Fed.  462;    In   re   Starr,   232   Fed. 

416. 

903-32      In    re    Hollina    &    Co.,    225 

Fed.  618. 

903-33     In   re   Thompson,    227   Fed. 

981,   142   CCA  439;   In   re   Green,   231 

Fed.    253;    In    re     Eosenf eld-Goldman 

Co.,  228  Fed.  921;   In  re  Haskell,  228 

Fed.    819;    In    re    McCarthy    Portable 

Elev.  Co.,  205  Fed.  986. 

[a]     Time  for  presentation  of  claims 

of  persons  asserting  right  to  property 

in  hands  of  trustee  may  be  limited  by 

court  in  its  discretion.     But  this  does 

not    apply    to    general    creditors    who 

are  given  a  year  within  which  to  file 


claim.  In  re  Lathrop,  Haskins  &  Co., 
139  CCA  392,  223  Fed.  912. 

[b]  Laches  in  presenting  claim  is  no 
bar  to  proving  a  claim  if  it  is  present- 
ed within  the  year  and  the  delay  has 
not  been  prejudicial  to  the  rights  of 
others.  In  re  Dnnlap  Carpet  Co.,  206 
Fed.  726. 

[c]  Claims  of  ownership  adverse  to 
the  bankrupt  and  his  estate  are  not 
within  §57n.  Nauman  Co.  t>.  Brad- 
shaw,  193  Fed.  350,  113  CCA  274. 

[d]  Claims  of  U.  S.— See  U.  S.  v. 
Birmingham  T.  &  S.  Co.  (CCA),  258 
Fed.  562. 

904-34  In  re  Edelen,  248  Fed.  580. 
904-37  In  re  Bergdoll  Motor  Co., 
233  Fed.  410,  147  CCA  346;  In  re 
Ballantine,  232  Fed.  271. 
905-38  In  re  Collins,  235  Fed.  937; 
In  re  Knox  Auto.  Co.,  229  Fed.  241. 
[a]  Objection  after  time  for  amend- 
ment of  claim  has  lapsed  comes  too 
late.  In  re  Stradley  &  Co.,  187  Fed. 
285 

905-43  In  re  Spiller,  230  Fed.  490. 
906-44  Cary  v.  International  Agr. 
Corp.,  243  Fed.  475;  In  re  Smith,  232 
Fed.  284. 

[a]  The  district  court,  sitting  in 
bankruptcy,  has  jurisdiction  to  recon- 
sider allowed  or  disallowed  claims, 
and  allow  or  disallow  them.  In  re 
Paterson  Co.,  186  Fed.  629,  108  CCA 
493. 

906-45  [a]  Answer  to  petition. 
In  re  Goble  Boat  Co.,  190  Fed.  92. 
907-53  [a]  Petition  for  review  of 
referee's  ruUng  on  allowance  of  claim 
must  be  filed  within  a  reasonable 
time.  In  re  Verdon  Cigar  Co.,  193 
Fed.  813. 

907-54  Graham  Mfg.  Co.  v.  Davy- 
P.  Coal  Co.,  238  Fed.  488,  151  CCA 
424;  In  re  Arkin,  231  Fed.  947,  146 
CCA  143;  Cohen  v.  Bacharach,  229 
Fed.  385,  143  CCA  505;  Martin  v. 
Bank,  228  Fed.  651,  143'  CCA  173;  In 
re  Jamison  Bros.  &  Co.,  227  Fed.  30, 
142  CCA  3;  Courtney  v.  Shea,  226  Fed. 
358,  140  CCA  382;  Le  Master  v.  Spen- 
cer, 203  Fed.  210,  121  CCA  416;  In  re 
Hargadine-McK.  Dry  Goods  Co.,  239 
Fed.  155;  In  re  J.  Ito  Terusaki,  238 
Fed.  934;  In  re  Federal  Mail  &  Exp. 
Co.,  233  Fed.  691;  In  re  Bonvillain,  232 
Fed.  370;  Hauck  v.  Frey,  228  Fed.  779; 
In  re  Eockaway  S.  W.  Mfg.  Co.,  226 
Fed.  520;  Ingram  v.  Ingram  Lighter- 
age Co.,  226  Fed.  58;  In  le  Heyman, 
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225  Fed.  1000;  In  re  Bunch  Com.  Co., 

225  Fed.  243;   Sweet  x.  Oregon-W.  L. 

&  Mfg.  Co.,  98  Wash.  91,  167  P  82. 

908-55      In    re    Metropolitan    Motor 

Car  Co.,  225  Fed.  274;   In  re  Cunney, 

225  Fed.  426. 

908-58      Badders     Clothing     Co.     v. 

Burnham-Munger-Eoot,    etc.     Co.,     228 

Fed.   470,   143    CCA   52;   In   re   Went- 

worth  Lunch  Co.,  189  Fed.  831. 

908-60    In  re  Sobol  (CCA),  242  Fed. 

487. 

909-63     In   re   Grat,    228   Fed.    925; 

In  re  Crossman,  225  Fed.  1020. 

910-64     West  v.     Ins.  Co.,  242  Fed. 

605;  Waite  v.  Gottsteln,  224  Fed.  281; 

In  re  Dixon,  224  Fed.  624;  In  re  Eic- 

eiardelli,  224  Fed.  638;  In  re  M.  L.  B. 

Sturkey  Co.,  224  Fed.  251. 

910-65     In   re    Alexander,   193   Fed. 

749. 

910-66     In  re   Hargadine-McK.   Dry 

Goods  Co.,  239  Fed.  155. 

911-72     Abbott  v.  Wauchula  Mfg.  & 

T.    Co.,    229    Fed.    677,    144    CCA    87; 

In  re  National  Boat  &  Eng.   Co.,   216 

Fed.  208. 

913-76     In   re    Hollingsworth    &    W. 

Co.,   242   Fed.    753,    155    CCA   341;    In 

re  McLellan,  204  Fed.  482. 

914-77  [a]  Amendment  of  com- 
position may  be  permitted  where  bank- 
rupt was  deprived  of  a  chance  to  have 
the  property  in  hands  of  the  trustee 
examined  and  appraised  for  benefit 
of  those  who  were  to  assist  him  finan- 
cially and  he  was  thus  led,  in  good  faith, 
to  oflEer  an  agreement  which  was  re- 
jected as  insufficient.  In  re  Cockshaw, 
220  Fed.  239. 

914-78  [a]  Strict  qoustruction. 
"The  provisions  of  the  statute  relat- 
ing to  compositions  are  in  derogation 
of  the  common  law  in  that  they  com- 
pel dissenting  creditors  to  accept  the 
percentage  agreed  upon  by  the  ma- 
jority in  number  and  amount  and  de- 
prive the  minority  creditors  of  their 
remedies  on  the  balance  of  their  re- 
spective claims.  Such  provisions  are 
therefore  strictly  construed."  In  re 
Kinnane  Co.,  221  Fed.  762;  s.  c,  217 
Fed.  488;  In  re  Goldstein,  213  Fed.  115. 
[b]  Composition  proceedings  not  in 
accordance  with  the  provisions  of  the 
Bankruptcy  Act,  cannot  be  confirmed. 
In  re  Kinnane  Co.,  221  Fed.  762;  In  re 
Kinnane  Co.,  217  Fed.  488;  In  re  Gold- 
stein   213  Fed.   115. 


914-79     In  re  Fox,  222  Fed.  135. 
914-8a     In  re  Frischknecht,  139  CO 
A  11,  223  Fed.  417. 
914-81     In  re  Fox,  222  Fed.  135. 
914-82     In  re  H.  Batterman  Co.,  231 
Fed.    699,    145    CCA   585;    In   re    Kin- 
nane Co.,  217  Fed.  488. 
915-83     In  re  Frischknecht,  139  CC 
A  11,   223  Fed.  417;   In  re   Weintrob, 
240  Fed.  532;   In  re  Alport,  237  Fed. 
295;  In  re  Fox,  222  Fed.  135;  In  re  Gold- 
stein, 213  Fed.   116;   In  re  The  Jack- 
son. Stores,  192  Fed.  705. 
[a]     Consent     of     creditors.  —  If    the 
bankrupt  is  allowed  to  amend  his  com- 
position, he  should  obtain  the  consent 
of  his  creditors  as   stated  in  text.  In 
re  Cockshaw,  220  Fed.  239;  In  re  Kin- 
nane Co.,  217  Fed.  488. 
915-84     In   re  Fox,  222   Fed.   135. 
915-86    Kobre  Assets  Corp.  v.  Bakers, 
178  App.  Div.  62,  164  NYS  597. 
[a]      Withdrawal   of   objections. — Ob- 
jections   to    an    offer    in    composition 
which  have  been  heard  and  sustained 
cannot   be   withdrawn   after   the   deci- 
sion,   under    any    agreement   or   trans- 
action  by  which   the   objecting   credi- 
tor  receives,   directly   or  indirectly,   a 
larger  amount  on  its  claim  than  other 
creditors    of    the    same    class.      In    re 
Levenson,  223  Fed.  874. 
915-87     Spann  v.  Phosphate  Co.,  238 
Fed.    338,   151    CCA   354;    In   re    Hol- 
lins,  238  Fed.  787,  161  CCA  637;  In  re 
Frischknecht,    139    CCA    11,    223    Fed. 
417. 

[a]  Interest  accumulated  on  such  de- 
posit should  be  turned  over  to  the 
bankrupt  on  final  confirmation  of  the 
composition.  In  re  Kelley,  223  Fei 
383. 

[b]  Deposit  liable  for  damages  or  ex- 
pense to  the  estate  occasioned  by  the 
offer  of  composition.  In  re  Wiener, 
217  Fed.  173,  215  Fed.  278. 
915-89  In  re  McVoy  Hdw.  Co.,  200 
Fed.  949,  119  CCA  337. 

[a]  Court  may  of  its  own  motion  in- 
quire into  the  regularity  of  a  composi- 
tion.    In  re  Kinnane  Co.,  221  Fed.  762. 

[b]  Facts  relating  to  a  composition 
should  be  investigated  by  the  court  in- 
dependently of  any  agreement  the  cred- 
itors may  have  made.  In  re  Kinnane 
Co..  221  Fed.  762. 

916-90  In  re  Bay  State  Mill  Co.,  139 
CCA  598  223  Fed.  778;  In  re  Maytag- 
Mason  Motor  Co.,  223  Fed.  684;  In  re 
Frischknecht,    139    CCA    11,    823    Fed, 


n? 


Vol.3 


BANKBUPTCY  PROCEEDINGS 


417;  In  re  Kinnane  Co.,  221  Fed.  761; 
In  re  McKee,  214  Fed.  885. 
[a]  The  word  "dismissed"  in  §12e, 
providing  that  upon  confirmation  of  the 
composition  the  case  shall  be  dismissed, 
means  "no  more  than  that  the  court 
is  not  to  proceed  further  with  its  ad- 
ministration of  the  estate  under  the 
bankruptcy  act.  It  does  not  mean  that 
there  is  to  be  no  longer  any  case  before 
the  court,  as  if  the  petition  or  the  pro- 
ceedings had  been  dismissed  tinder  sec- 
tions 3c,  18d,  18e,  58a  (8),  or  59d,  59g." 
TJ.  S.  V.  Sondheim,  188  Fed.  378. 
916-91  In  re  Silberstein,  225  Fed. 
665;  In  re  Maytag-Mason  Motor  Co., 
223  Fed.  684. 

916-92  Nisbet  v.  Federal  Title  &  Tr. 
Co.,  229  Fed.  644,  144  CCA  54;  In  re 
Lane,  125  Fed.  772. 

[a]  Dividends  not  claimed  within  a 
year  by  creditors  under  a  composition 
agreen;ient  should  be  returned  to  the 
bankrupt.'  In  re  Lane,  125  Fed.  772. 
916-93  In  re  Maytag-Mason  Motor 
Co.,  223  Fed.  684;  In  re  Lane,  125  Fed. 
772. 

916-95     Jacobsohn    v.    Larkey,     245 
Fed.  538,  157  CCA  650. 
916-96    In   re   Maytag-Mason   Motor 
Co.,  223  Fed.  684. 

917-97  Union  Furn.  Co.  v.  Walker- 
Cooley  Furn.  Co.,  206  Fed.  217. 
917-2  Bollman  v.  Tobin,  239  Fed. 
469,  152  CCA  347;  In  re  Kuhn  Bros., 
234  Fed.  277,  148  CCA  179;  In  re  Eoeh- 
ester  S.  &  B.  Co.,  222  Fed.  22,  137  CCA 
560;  In  re  Ballantine,  232  Fed.  271;  In 
re  Capitol  Trading  Co.,  229  Fed.  806. 
917-3  Baumhauer  v.  Austin,  186  Fed. 
260,  108  CCA  306;  In  re  People's  Dept. 
Store  Co.,  159  Fed.  286;  In  re  Swift, 
118  Fed.  348.         ' 

[a]  Unless  the  findings  are  manifestly 
erroneous  and  flagrantly  against  the 
evidence,  the  findings  will  not  be  over- 
ruled. In  re  Brenner,  190  Fed.  209. 
See  In  re  Boner,  189  Fed.  93. 

[b]  I>etermination  of  special  master 
presumed  correct  and  not  subject  to  be 
disregarded  at  court's  discretion.  In 
re  Senoia  Duck  Mills,  193  Fed.  711. 
917-5  Haimowich  v.  Mandel,  243 
Fed.  338,  156  CCA  118;  Zimmem  v. 
Blount,  238  Fed.  740,  151  CCA  590; 
Sheinberg  v.  Hoffman,  236  Fed.  343, 149 
CCA  475;  In  re  Loeb,  232  Fed.  601, 
146  CCA  559;  Aller-Wilmes  Jewelry 
Co.  V.  Osborn,  231  Fed.  907,  146  CCA 
}03i  U.  8,  V.  Surety  Co.,  226  Fed.  653, 


141  CCA  409;  In  re  Samet,  243  Fed. 
203;  In  re  Crisp,  239  Fed.  419;  In  re 
Kean,  237  Fed.  682;  In  re  Braus,  237 
Fed.  139;  In  re  Blank,  236  Fed.  801; 
In  re  Meikleham,  236  Fed.  4'01;  In  re 
Wix,  236  Fed.  262;  In  re  Lavery  &  Son, 
235  Fed.  910;  In  re  Menzin,  233  Fed. 
333;  In  re  Brincat,  233  Fed.  811;  In  re 
Haimowich,  232  Fed.  378;  In  re  Lesser, 
232  Fed.  368;  In  re  Smith,  232  Fed. 
248;  In  re  Blaesser,  230  Fed.  52S;  In 
re  Josephson,  229  Fed.  272;  In  re  Staf- 
ford, 226  Fed.  127;  In  re  Agnew,  225 
Fed.  650;  In  re  Levitan,  224  Fed.  241; 
In  re  Waite,  223  Fed.  853;  In  re  Shein- 
berg, 223  Fed.  218;  Frey  v.  McGaw, 
127  Md.  23,  95  A  9'60. 
[a]  The  court  is  without  jurisdiction 
to  discharge  a  bankrupt  where  there 
are  no  dischargeable  debts;  where  the 
claims  are  disputed  a  discharge  cannot 
be  granted.  In  re  Gulick,  190  Fed.  52. 
918-6  In  re  Lesser,  234  Fed.  65,  148 
CCA  81;  In  re  Agnew,  225  Fed.  650. 
918-7  In  re  Bacon,  193  Fed.  34,  113 
CCA  358;  In  re  Snell,  244  Fed.  613; 
In  re  Kendrick  &  Co.,  226  Fed.  980. 
[a]  Computation  of  time. — The  time 
of  twelve  months  does  not  commence 
to  run  from  the  adjudication,  but  com- 
mences after  the  expiration  of  one 
month  subsequent  to  adjudication.  In 
re  Walters,  209  Fed.  133. 
918-8  In  re  Waller,  249  Fed.  187, 
161  CCA  223;  In  re  Bacon,  193  Fed. 
34,  113  CCA  358;  In  re  Snell,  244  Fed. 
613;  In  re  Phillips  &  Co.,  224  Fed.  628; 
In  re  Loughran,  215  Fed.  271;  In  re 
Daly,  205  Fed.  1002;  In  re  Churchill, 
197  Fed.  Ill;  In  re  Chase,  186  Fed. 
408. 

[a]  That  the  discharge  would  be  de- 
nied because  of  §14b,  which  prohibits  a 
discharge  within  six  years  of  a  pre- 
vious discharge,  is  not  an  unavoidable 
prevention.    In  re  Vaine,  186  Fed.  535. 

[b]  No  notice  to  creditors  is  required 
in  determining  whether  or  not  the 
bankrupt  was  unavoidably  prevented 
from  filing  his  application  within  the 
specified  time.  In  re  Chase,  186  Fed. 
408. 

[c]  Creditors  waire  objections  to  an 
order  extending  the  time  by  filing 
specifications  of  objection  to  the  dis- 
charge.    In  re  Casey,  195  Fed.  322. 

[d]  The  application  to  permit  filing 
within  fhe  enlarged  time  is  one  ad- 
dressed to  the  discretion  of  the  judge, 
In  re  Churchill,  197  Fed,  Ult 
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91S-9     In  re  Skaats,  233  Fed.  817;  In 

re  Taunton,  216  Fed.  M7. 

918-10     In   re   Arnold,   228  Fed.   75. 

919-11    Best   V.    Ey.    Co.,    243   Fed. 

789. 

919-12     In  re  Swain,  243  Fed.  781; 

In  re  Hoekman,  205  Fed.  330. 

919-13     [a]     Tbe  notice  to  creditors 

of  the  hearing  and   the  fixing   of   the 

date  should  be  upon  order  of  the  judge. 

In  re  Hoekman,  205  Fed.  330. 

919-14    In  re  Hoekman,  205  Fed.  330. 

[a]    The  referee  has  no  authority. — In 

re  Taylor,  188  Fed.  479. 

919-15     In    re    Gillardon,    187    Fed. 

289. 

[a]     Any  person  may  be  appointed  in 

the   court's   discretion,  although   it   is 

customary  to  appoint  the  referee.     In 

re  Gillardon,  187  Fed.  289. 

920-20    In  re  Bacon,  193  Fed.  34,  113 

CCA  358;  In  re  Springer,  199  Fed.  294; 

In  re   Westbrook,  186  Fed.  414;   In  re 

Eichter,  190  Fed.  905;  In  re  Spangler, 

256  Fed.  62;  In  re  Schwartz,  248  Fed. 

841. 

[a]  New  proceedings  to  secure  dis- 
charge.— Bankrupt  cannot  institute  a 
second  proceeding  in  bankruptcy  in- 
volving the  same  debts,  creditors,  etc., 
merely  for  the  purpose  of  procuring 
his  discharge,  which  he  had  failed  to 
secure  within  the  statutory  time  in  the 
original  proceeding.  In  re  Loughran, 
215  Fed.  271;  In  re  Springer,  199  Fed. 
294. 

[b]  EcLuivalent  to  denial  of  discharge. 
Horner  v.  Hamner,  249  Fed.  134,  161 
CCA  186. 

920-21  In  re  Bacon,  193  Fed.  34,  113 
CCA  358, 

921-22     [a]    Petition  is  in  nature  of 
separate  proceedings  from  the  original 
cause.     In  re  Taylor,  188  Fed.  479. 
921-23    In  re   Taylor,   188   Fed.  479. 
921-24     In  re  Taylor,   188  Fed.   479. 

[a]  A  filing  with  the  referee  is  not  a 
filing  with  the  court,  but  the  irregular- 
ity in  filing  may  be  waived.  In  re  Tay- 
lor, 188  Fed.  479. 

921-25  [a]  Filing  specifications  is 
equivalent  to  an  appearance.  In  re 
Magen  Bros.,  192  Fed.  883,  113  CCA 
207. 

[b]  He  is  entitled  to  the  whole  day 
(difring  business  hours,  at  least)  to 
enter  his  appearance.  In  re  Barrager, 
191  Fed.  247. 

922-28  In  re  Shrimer,  228  Fed.  794; 
In  re  Kendrick  &  Co.,  226  Fed.  980. 


[a]  A  trustee  may  file  objections 
when  authorized  to  do  so  at  a  meeting 
of  creditors  called  for  that  purpose.  In 
re  KeifE,  205  Fed.  399;  In  re  Hoek- 
man, 205  Fed.  330. 

922-29  In  re  Cooper,  230  Fed.  991, 
145  CCA  185;  In  re  Hagy,  136  CCA 
307,  220  Fed.  665;  In  re  Miller,  192 
Fed.  730. 

[a]  Iieave  to  file  objections  is  neces- 
sary.    In  re  Chase,  186  Fed.  408. 

[b]  Who  are  parties  in  interest. — ^The 
time  as  of  which  the  interest  is  to 
be  determined  is  the  time  of  the  be- 
ginning of  the  opposition  to  a  dis- 
charge. In  re  Westbrook,  186  Fed.  414. 
A  creditor  is  a  party  in  interest  al- 
though the  statute  of  limitations  has 
run  against  his  cause  of  action.  In  re 
Westbrook,  186  Fed.  414. 

[c]  Referee  has  no  authority  to  order 
the  trustee  to  oppose  the  discharge  of 
{bankrupt  where  notice  to  creditors  has 
been  given  and  no  objection  offered  to 
the  discharge.  In  re  White,  238  Fed. 
874. 

922-30  Eudebeck  v.  Sanderson,  227 
Fed.  575,  142  CCA  207;  Poff  v.  Adams, 
226  Fed.  187,  141  CCA  185;  Haley  v. 
Pope,  206  Fed.  266,  124  CCA  330;  In 
re  Abramovitz,  253  Fed.  299;  In  re 
Pan-American  M.  Co.,  242  Fed.  995;  In 
re  Lockwood,  240  Fed.  158;  In  re  Kean, 
237  Fed.  682;  In  re  Applegate,  235  Fed. 
271;  In  re  Opava,  235  Fed.  779;  In  re 
Peckin,  225  Fed.  798. 
923-34  In  re  Abramovitz,  253  Fed. 
299. 

[a]  Refusal  of  permission  to  verify 
objections,  filed  without  verification  on 
the  advice  of  the  referee,  is  an  abuse 
of  discretion.  In  re  Miller  192  Fed. 
730. 

924-42  In  re  Hansley,  228  Fed.  564. 
924-43  In  re  Carthage  Lodge,  230 
Fed.  694. 

924-44  See  In  re  Taylor,  188  Fed. 
479. 

924-48  Sternburg  v.  M.  Cohen  &  Co., 
254  Fed.  1  (CCA);  In  re  Newmark, 
249  Fed.  341,  161  CCA  349;  (Gill  v. 
White,  249  Fed.  50,  161  CCA  110;  Graf- 
ton V.  Meikleham,  246  Fed.  737,  159 
CCA  39;  In  re  Glasberg,  197  Fed.  896, 
117  CCA  235;  In  re  Eobinson,  256  Fed. 
55;  In  re  Epstein,  248  Fed.  191;  In  re 
Lockwood,  240  Fed.  158;  In  re  Har- 
gadine-McK.  D.  G.  Co.,  239  Fed.  155; 
In  re  Levy,  227  Fed.  1011;  In  re 
Peckin,  225  Fed.  798;  In  re  Downing, 
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199  Fed.  329;  In  re  Miller,  192  Fed. 
730  (obtaining  credit  on  a  false  state- 
ment); In  re  Gara,  190  Fed.  112;  In 
re  Sussman,  190  Fed.  Ill;  In  re  Graves, 
189  Fed.  847.  See  Ould  Co.  v.  Davis, 
246  Fed.  228,  158  CCA  388. 
[a]  Giving  statement  of  financial  con- 
dition to  a  mercantile  agency  is  not 
ground  for  denial  of  discharge.  Novick 
V.  Reed  &  Co.,  192  Fed.  20,  112  CCA 
408. 

925-52  In  re  Main,  205  Fed.  421, 
facts  not  legal  conclusions  must  be 
stated. 

926-53  [a]  Facts  stated  on  Informa- 
tion and  belief  are  insufficient  upon 
which  to  ground  specifications  in  op- 
position to  a  discharge.  In  re  White, 
222  Fed., 688. 

926-56  Murphy  v.  Justice  (Mass.), 
116  NE  969. 

926-57  In  re  Wiback,  245  Fed.  135. 
926-58  [a]  Following  language  of 
statute  not  sufficlent.^In  re  Main,  205 
Fed.  421;  In  re  Mintzer,  197  Fed.  647. 
926-59  In  re  Main,  205  Fed.  421. 
926-61  Troeder  v.  Lorsch,  150  Fed. 
710,  80  CCA  376;  In  re  Abramovitz, 
253  Fed.  299;  In  re  White,  222  Fed. 
688;  Floyd  v.  Layton,  172  N.  C.  64, 
89  SB  998.  Contra,  In  re  Magen  Bros. 
Co.,  192  Fed.  883,  113  CCA  207. 
[a]  Following  the  language  of  the 
statute  is  sufficient.  It  is  sufficient  to 
specify  only  in  such  substantial  form 
as  vill  inform  one  of  the  charges  made 
against  him.  In  re  Magen  Bros.  Co., 
192  Fed.  883,  113  CCA  207. 
926-62  In  re  Chass,  238  Fed.  573; 
In  re  Josephson,  229  Fed.  272. 
927-63  See  In  re  Sheinberg,  223  Fed. 
218. 

927-64  In  re  Magen  Bros.  Co.,  192 
Fed.  883,  113  CCA  207  (allegation  held 
sufficient;  In  re  White,  222  Fed.  688; 
Brandt  v.  Klement,  20  Ga.  App.  664, 
93  SB  255.    • 

927-65  Sherwood  Shoe  Co.  v.  Wix, 
240  Fed.  692,  153  CCA  490;  In  re  Lan- 
dersman,  239  Fed.  766;  In  re  Joseph- 
son,  229  Fed.  272. 

928-67    In  re  White,  242  Fed.  1001. 
928-70    In  re  Eowe,  240  Fed.  165. 
928-71     [a]     Demurrer  not  proper  or 
necessary.     In  re  Dangherty,  189  Fed. 
239. 

928-72  [a]  If  not  filed  before  the 
order  of  reference  is  entered,  objections 
are  waived.  In  re  Daugherty,  189  Fed 
239. 


929  Hallagan  v.  Dowell,  179  la.  172, 
161  NW  177. 

929-75  In  re  Curie,  217  Fed.  688. 
929-76     In  re  Conroy,  237  Fed.  817, 

151  CCA  59;  In  re  Maaget,  245  Fed. 
804. 

[a]  Withdrawal  of  opposition  may  he 
considered  by  the  court  where  there 
is  doubt  as  to  the  guilt  of  the  bank- 
rupt of  the  alleged  frauds.  In  re 
Hammerstein,  189  Fed.  37,  110  CCA 
472. 

[b]  A  discharge  cannot  be  pleaded  as 
a  defense  to  a  suit  until  it  is  granted, 
and  It  is  not  available  as  a  defense 
unless  pleaded.  In  re  Nuttall,  201  Fed. 
557. 

929-77    In  re  Kaufman,  239  Fed.  305, 

152  CCA  293;  In  re  Julius  Bros.,  217 
Fed.  3,  133  CCA  328;  Carville  v.  Lane, 
116  Me.   332,  101  A  968. 

[a]    Excluding  from  discharge  debts, 
which  were  scheduled  under  the  first 
petition     under    which     the    bankrupt 
failed  to  apply  for  a  discharge,  is  with- 
in the  power  of  the  court.   In  re  West- 
brook,  186  Fed.  414. 
929-78     Eiggs  v.  Price  (Mo.),  210  SW 
420;  Fidelity  &  Deposit  Co.  v.  Co.,  226 
N.  Y.  225,  123  NE  370. 
929-79     Sherwood    Shoe   Co.  v.  Wii 
(CCA),  240  Fed.  692. 
930-80     Comp.  Lindeke  «.  Converse, 
198  Fed.  618,  117  CCA  322. 
930-81     In  re  Groves,  244  Fed.  197; 
In  re  Graflf,  242  Fed.  577;  In  re  Walsh, 
213  Fed.  643. 

930-82  In  re  Sobol,  242  Fed.  487, 
155  CCA  263;  la  re  Swift,  259  Fed. 
612;  In  re  Hargadine-McK.  D.  G.  Co., 
239  Fed.  155;  In  re  Josephson,  229 
Fed.  272;  In  re  Cuthbertson,  202  Fed. 
266;  In  re  Downing,  199  Fed.  329; 
Home  Buyers'  B.  &  L.  Assn.  v.  Peter- 
man,  253  Pa.  418,  98  A  619. 

[a]  Fraud  involving  moral  turpitude 
is  a  sufficient  ground.  In  re  Cuthbert- 
son, 202  Fed.  266. 

[b]  Failure  of  creditor  to  receire  duly 
mailed  notice  of  the  hearing  of  the  ap- 
plication for  bankrupt's  discharge  is 
lot  sufficient  ground  to  revoke  the  dis- 
charge. In  re  Walsh,  213  Fed.  643. 
930-83  In  re  Cuthbertson,  202  Fed. 
266. 

931-85     In  re  Cuthbertson,  202  Fed. 

266. 

931-87    IT.  S.  V.  Coyle,  229  Fed.  256, 

perjury. 
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931-88  In  re  Graning,  229  Fed.  370, 
143  CCA  490;  Freed  v.  Central  Trust 
Co.,  215  Fed.  873,  132  CCA  7;  In  re 
Probst,  205  Fed.  512,  123  CCA  SSO; 
Kirsner  v.  Taliaferro,  202  Fed.  51,  120 
CCA  305;  In  re  Stanny,  226  Fed.  517; 
In  re  Epstein,  219  Fed.  635  (holding 
that  referee  has  no  jurisdiction  to  re- 
strain trustee  from  proceeding  against 
•bankrupt  for  contempt) ;  In  re  Stern, 
215  Fed.  979;  In  re  Farkas,  204  Fed. 
343;  In  re  Shear,  188  Fed.  677. 
931-89  In  re  J.  Jungmann,  186  Fed. 
302,  108  CCA  380;  In  re  Boyd,  228  Fed. 
1003;  In  re  Krichevsky,  219  Fed.  347. 
931-90  In  re  Francisco,  245  Fed. 
216.  , 

931-92  In  re  Kahn,  204  Fed.  581, 
123  CCA  107. 

Review  of  contempt  order,  see  5  Stand- 
ard Proc.  427,  and  supplement  thereto. 
932-94  Dunlop  v.  Baker,  239  Fed. 
193,  152  CCA  181;  Wuerpel  v.  Bank, 
238  Fed.  269,  151  CCA  285;  Orinoco 
Iron  Co.  V.  Metzel,  230  Fed.  40,  144 
CCA  338;  In  re  Jamison  Bros.  &  Co., 
227  Fed.  30,  142  CCA  3;  In  re  Mid- 
town  Cont.  Co.,  238  Fed.  871;  In  re 
Blitz,  232  Fed.  276;  O'Brien  v.  Doolit- 
tle,  91  Conn.  354,  99  A  1055;  Goodwin 
V.  Bank  &  Tr.  Co.,  91  Vt.  228,  100  A  34. 
933-95  De  Friece  v.  Bryant,  232  Fed. 
233.  See  Pell  v.  McCabe,  254  Fed.  356; 
12  Standard  Peoc.  1017. 

[a]  Who  may  be  enjoined. — The  bank- 
ruptcy court  has  power  (by  §2,  ch.  15) 
to  issue  injunctions  against  persons 
within  the  court's  jurisdiction,  whether 
parties  to  the  bankruptcy  proceedings 
or  not,  to  prevent  the  transfer  or  dis- 
position of  any  part  of  the  bankrupt's 
property.  Morehouse  v.  Powder  Co., 
206  Fed.  24,  124  CCA  158. 

[b]  Injunction  not  granted  as  of 
course  where  no  showing  made  that 
creditor's  rights  would  be  injured.  In 
re  Penn  Development  Co.,  220  Fed.  222. 
933-1  In  re  Eochester  S.  &  B.  Co., 
222  Fed.  ,22,  137  CCA  560;  In  re  Knox, 
221  Fed.  36,  136  CCA  562;  In  re  F.  & 
D.  Co.,  237  Fed.  895;  In  re  Archbold, 
237  Fed.  408;  In  re  Eothleder,  232  Fed. 
398;  In  re  Eosenf eld-Goldman  Co.,  228 
Fed.  921. 

[a]  Approval  discretionary,  etc.  In 
re  Kreuger,  196  Fed.  705. 
fb]  Subject  to  approval,  etc. — In  re 
Merritt  Const.  Co.,  219  Fed.  555,  135 
CCA  323;  Kiser  Co.  v.  Oil  Co.,  208  Fed. 
548,  125  CCA  550. 


934-2  Wilson  v.  Loan  Assn.,  232  Fed. 
824,  147  CCA  18;  In  re  Knox,  221 
Fed.  36,  136  CCA  562;  In  re  Stowe, 
235  Fed.  463;  In  re  Continental  Bldg. 
&  L.  Assn.,  232  Fed.  413;  In  re  Eoth- 
leder, 232  Fed.  398;  In  re  Kellar,  192 
Fed.  830,  113  CCA  154;  In  re  Gold- 
stein, 199  Fed.  665;  In  re  Evening 
Standard  Pub.  Co.,  164  Fed.  517;  In  re 
Cohen,  131  Fed.  391. 
[a]  The  discretion  of  the  referee  is 
limited  to  determination  of  the  quali- 
fications of  the  trustee.  In  re  Mar- 
golies,  191  Fed.  369. 
934-3  Bollman  v.  Tobin,  239  Fed. 
469,  152  CCA  347. 

934-4  Bollman  v.  Tobin,  239  Fed. 
469,  152  CCA  347;  In  re  Eochester  S. 
&  B.  Co.,  222  Fed.  22,  137  CCA  560. 

[a]  Where  the  trustee  has  been  ap- 
proved, the  power  of  the  court  to  re- 
move him  is  not  applicable.  In  re 
Kellar,  192  Fed.  830,  113  CCA  154. 

[b]  Effect  of  vacating  order. — An  or- 
der vacating  an  order  discharging  a 
trustee,  does  not  have  the  effect  of  re- 
storing the  old  trustee.  In  re  Eoches- 
ter S.  &  B.  Co.,  222  Fed.  22,  137  CCA 
560. 

934-5  Corbett  v.  Eiddle,  209  Fed. 
811,  126  CCA  535;  In  re  Farrell,  201 
Fed.  338,  119  CCA  576;  In  re  Aronson, 
245  Fed.  207;  In  re  Einstein,  245  Fed. 
189;  In  re  Gottlieb  &  Co.,  246  Fed.  139; 
In  re  Ward  &  Co.,  242  Fed.  999;  In  re 
Sage,  224  Fed.  525;  In  re  National 
Boat  &  Eng.  Co.,  216  Fed.  208;  In  re 
Newfoundland  Syn.,  196  Fed.  443. 
937-T  In  re  West,  232  Fed.  903;  In 
re  Arden,  188  Fed.  475. 

[a]  No  jurisdiction  over  exempt  prop- 
erty.— Property  set  aside  as  exempt 
cannot  be  ordered  sold  for  any  purpose 
by. a  court  of  bankruptcy.  In  re  Yung- 
bluth,  220. Fed.  110,  136  CCA  2'02;  In 
re  Eemmerde,  206  Fed.  822. 

[b]  Sale  of  real  estate  located  out- 
side of  district  and  state  may  be  made. 
Eobertson  v.  Howard,  229  U.  8.  254, 
33  Sup.  Ct.  854,  57  L.  ed.  1174.  But 
see  In  re  Britannia  Min.  Co.,  197  Fed. 
459. 

937-8  Board  of  Trade  v.  Weston, 
243  Fed.  332,  156  CCA  112;  Feilbach 
Co.  V.  Eussell,  233  Fed.  412,  147  CCA 
348;  In  re  Shidlovsky,  224  Fed.  450, 140 
CCA  654;  Taylor  v.  Fram,  243  Fed.  733; 
In  re  Hawley,  etc.  Furnace  Co.,  233 
Fed.  451;  In  re  I.  S.  Eemsen  Mfg.  Co., 
227  Fed.  207;  Nat.  Bank  of  Goldsboro 
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V.  Hill,  226  Fed.  102;  Shaffer  v.  Federal 
Cement  Co.,  225  Fed.  893;  In  re  Met- 
ropolitan Motor  Car  Co.,  225  Fed.  274; 
In  re  Floyd-Scott  Co.,  224  Fed.  987; 
In  re  Place,  224  Fed.  778;  In  re  Mosher, 
224  Fed.  739;  In  're  Webb  Co.,  224 
Fed.  258;  In  re  Pacific  Electric  &  Auto. 
Co.,  224  Fed.  220;  In  re  Virgin,  224 
Fed.  128;  In  re  Leigh,  208  Fed.  486. 

[a]  One  not  claiming  title  to  property 
cannot  question  court's  jurisdiction.  In 
re  Fogelman,  188  Fed.  755. 

[b]  A  trustee  in  bankruptcy  succeeds 
to  the  title  of  the  bankrupt  subject  to 
the  liens  and  incumbrances.  In  re 
Reading  Hat  Mfg.  Co.,  224  Fed.  786. 
937-9  In  re  Stipp  Const.  Co.,  221 
Fed.  372,  137  CCA  180. 

937-11  In  re  HoUingsworth  &  W. 
Co.,  242  Fed.  753,  155  CCA  341;  Gib- 
bons V.  Goldsmith,  222  Fed.  826,  138 
CCA  252;  Le  Master  v.  Spencer,  203 
Fed.  210,  121  CCA  416;  In  re  National 
Boat  &  Eng.  Co.,  216  Fed.  208;  In  re 
Plymouth  E.  Co.,  191  Fed.  633. 
[a]  Where  a  person  is  entitled  to  pos- 
session of  the  property,  (1)  the  bank- 
ruptcy court  is  without  jurisdiction  to 
deprive  him  of  it  by  a  summary  pro- 
ceeding. In  re  Big  Oahaba  Coal  Co., 
190  Fed.  900.-  (2)  Whether  the  asser- 
tion of  ownership  is  merely  colorable 
may  be  determined  however  (In  re 
Ironclad  Mfg.  Co.,  191  Fed.  831,  112 
CCA  354)  in  a  plenary  suit.  In 
re  Mimms  &  Parham,  193  Fed.  276. 
938-13  In  re  Tomlinson,  193  Fed. 
101. 

[a]  Attachment  liens  more  than  four 
months  old  are  not  dissolved.  Coast 
&  L.  C.  Corp.  V.  Martin,  92  Conn.  11, 
101  A  502. 

938-14  In  re  United  Wireless  Tele. 
Co.,  192  Fed.  238. 

938-16  In  re  Schmidt,  224  Fed.  814. 
939-23  In  re  Vocke,  242  Fed.  963; 
Watson  V.  Adams,  242  Fed.  441,  155 
CCA  217;  Healy  v.  Wehrung,  229  Fed. 
686,  144  CCA  96;  Schroth  v.  Fence  Co., 
229  Fed.  549,  144  CCA  9;  Cohen  v. 
Bacharach,  229  Fed.  385,  143  CCA  505; 
In  re  Hopkins,  229  Fed.  378,  143  CCA 
498;  Moore  &  Co.  v.  Murchison,  226 
Fed.  679,  141  CCA  435  (action  by  trus- 
tee to  recover  dividends  wrongfully 
paid);  Kelley  v.  Aarons,  238  Fed.  996; 
In  re  Auto  Safety  Signal  Lamp  Co., 
237  Fed.  299;  In  re  Howe,  235  Fed.  908; 
Davis  V.  Gates,  235  Fed.  192;  In' re  Mc- 
Cracken,  234  Fed.  776;  In  re  Markel, 


228  Fed.  926;  Hauek  v.  Frey,  228  Fed. 
779;  In  re  Cutler,  228  Fed.  771;  Dreyer 
V.  Kicklighter,  228  Fed.  744;  In  re 
Eeeves,  227  Fed.  711  (consigned  goods) ; 
Simpson  v.  Western  Hdw.  &  M.  Co.,  227 
Fed.  304;  Tate  v.  Brinser,  226  Fed.  878; 
In  re  Sage,  224  Fed.  525;  Beasley  v. 
Smith,  144  Ga.  377,  87  SE  293;  Ander- 
son V.  Bank,  82  Or.  357,  159  PIOSS; 
Van  Zandt  v.  Parson,  81  Or.  453,  159 
P  1153;  Bean  v.  Parker,  89  Vt.  532, 
96  A  17;  Natwiek  v.  Terwilliger,  24 
Wyo.  253,  157  P  696,  160  P  338. 
[a]  Bringing  new  action. — Trustee 
may  maintain  an  action  to  compel  cor- 
poration to  declare  dividend  fraudu- 
lently withheld  from  bankrupt  stock- 
holder. In  re  Brantman,  244  Fed.  101. 
[bl  Pleading  in  action  to  recover 
preferences. — See  Gering  v.  Leyda,  186 
Fed.  110,  108  CCA  222. 

[c]  Contents  of  complaint  for  rent  of 
premises  of  bankrupt  estate.  Crowe  v. 
Baumann,  190  Fed.  399. 

[d]  Whether  bill  based  on  constructive 
fraud,  filed  by  a  trustee  to  set  aside  a 
preferential  payment  will  lie,  query. 
Johnson  v.  Hanley,  Hoye  Co.,  188  Fed. 
752. 

[e]  Intervention  by  one  claiming  a 
lien  on  the  preferential  transfer  de- 
nied, for  the  reason  tha.t  all  persons 
entitled  to  participate  in  the  assets  or 
claiming  a  lien  thereoff  may  come  into 
the  bankruptcy  court  and  have  their 
rights  adjudicated.  Lovell  v.  Latham 
&  Co.,  186  Fed.  602.   . 

[f ]  Consent  of  defendant  to  be  sued 
in  the  particular  court  need  not  be 
shown  of  record.  Nor  need  it  be  given 
before  the  institution  of  the  suit.  Mc- 
Eldowney  v.  Card,  193  Fed.  475. 

[g]  Nature  of   suit. — In  re  Eaphael, 
192  Fed.  874,  113  CCA  198. 
939-24    JafEe   v.  Pyle,   242  Fed.  67, 
155  CCA  11. 

940-28  In  re  Kuhn  Bros.,  234  Fed. 
277,  148  CCA  179. 

940-29  Kinder  v.  Scharff,  231  U.  S. 
517,  34  Sup.  Ct.  164,  58  L.  ed.  343j 
Yazoo  &  M.  V.  B.  Co.  v.  Brewer,  231  U. 
S.  245,  34  Sup.  Ct.  90,  58  L.  ed.  204; 
Hammond  v.  Whittredge,  204  U.  S.  538, 
27  Sup.  Ct.  396,  51  L.  ed.  606;  Dushane 
V.  Bejall,  161  V.  S.  613,  16  Sup.  Ct.  637, 
40  L.  ed.  791. 

940-30  In  re  Hollins,  229  Fed.  349, 
143  CCA  469;  Kelley  v.  Aarons,  238 
Fed.  996;  Davis  v.  Gates,  235  Fed.  192. 
940-31     Batcliff    v.    Clendenin,    232 
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Fed.  61,  146  CCA  253;  Rosenman  v. 
Coppard,  228  Fed.  114,  142  CCA  520; 
In  re  Cobb's  Consol.  Caa.,  233  Fed.  458; 
In  re  Interocean  Transp.  Co.,  232  Fed. 
408;  In  re  Goldberg,  232  Fed.  194;  In 
re  Flanigan,  228  Fed.  339  (bankrupt's 
life  policy);  Closser  v.  Strawn,  227 
Fed.  139;Guernsey  v.  Douglas,  171  Cal. 
329,  153  P  227;  Sherwood  v.  Holbrook, 
163  NYS  326. 

[a]  Bankruptcy  courts  have  exclusive 
jurisdiction  and  cannot  surrender  the 
same  or  be  deprived  thereof.  In  re 
Sage,  224  Fed.  525. 
941-32  In  re  Seger  Bros.  Co.,  243 
Fed.  459;  Pacific  Coast  Pipe  Co.  v. 
Water  Co.,  237  Fed.  673;  McCuUoch  v. 
Bank,  S26  Fed.  309. 
941-33  Golden  Hill  D.  Co.  v.  Logue, 
243  Fed.  342,  156  CCA  122;  Roger  v. 
Levert  Co.,  237  Fed.  737,  150  CCA  491; 
Sabin  v.  Larkin-Green  Log.  C».,  218 
Fed.  984;  Union  Bkg.  Co.  v.  Mfg.  Co., 
189  Mich.  698,  155  NW  717,  concurrent 
jurisdiction  with  state  court. 

941-34    In    re    Reynolds,    243    Fed. 
272. 

941-35     Trice    v.    Banking    Co.,    242 

Fed.  175. 

941-36  In  re  Barker  Piano  Co.,  233 
Fed.  522,  147  CCA  408;  In  re  Roches- 
ter S.  &  B.  Co.,  222  Fed.  22,  137  CCA 
560;  In  re  Burr  Mfg.  &  S.  Co.,  217 
Fed.  16,  133  CCA  126. 
943-37  Everett  v.  Judson,  228  tJ.  8. 
474,  33  Sup.  Ct.  568,  ,67  L.  ed.  927; 
Acme  Harvester  Co.  v.  Lumb.  Co.,  222 
V.  S.  30O,  32  Sup.  Ct.  96,  56  L.  ed. 
208;  Jones  v.  Blair,  242  Fed.  783,  155 
CCA  371;  In  re  Bolognesi,  223  Fed. 
771,  139  CCA  351;  Corbett  v.  Riddle, 
209  Fed.  811,  126  CCA  535;  In  re  Flat- 
land,  196  Fed.  310,  116  CCA  130; 
Board  of  Comrs.  v.  Hurley,  169  Fed.  92, 
94  CCA  362;  State  Bank  v.  Cox,  143 
Fed.  91,  74  CCA  285;  In  re  Sage,  224 
Fed.  525;  In  re  Schow,  213  Fed.  514; 
Matthews  v.  Webre  Co.,  213  Fed.  396. 
942-38  lu  re  Musica  &  Son,  205  Fed. 
413. 

942-39  In  re  Jamison  Bros.  &  Co., 
227  Fed.  30,  142  CCA  3;  Lindeke  'v. 
Conversfe,  198  Fed.  618,  117  CCA  322; 
Karasik  v.  Trust  Co.,  241  Fed.  939;  In 
re  Ohio  C.  Min.  Co.,  241  Fed.  711;  In 
re  Syracuse  Gardens  Co.,  231  Fed.  284; 
In  re  Bondurant  Hdw.  Co.,  231  Fed. 
247;  In  re  Connecticut  Brass  &  Mfg. 
Co.,  257  Fed.  445. 


942-40  Hawkins  v.  Danuenberg  Co., 
234  Fed.  752;  In  re  Smith  Const.  Co., 
224  Fed.  228. 

943-41  Milkman  v.  Arthe,  223  Fed. 
507,  139  CCA  55;  In  re  Phoenix  Plan- 
ing Mill,  250  Fed.  898;  Winslow  v. 
Staab,  233  Fed.  305;  De  Friece  v. 
Bryant,  232  Fed.  233;  Broach  «.  Mul- 
lis,  228  Fed.  551;  Simpson  v.  Hdw.  & 
M.  Co.,  227  Fed.  304;  In  re  Consumers' 
Albany  Brew.  Co.,  224  Fed.  235;  Parker 
V.  Wagoner,  166  NTS  625. 
943-42  Roger  v.  Levert  Co.,  237  Fed. 
737,  150  CCA  491;  Breit  v.  Moore,  220 
Fed.  97,  134  CCA  573;  In  re  Schmick 
Lumb.  Co.,  233  Fed.  446;  Grandison  v. 
Robertson,  220  Fed.  985;  O'Farrell  v. 
Boston,  105  S.  C.  30,  89  SE  483. 
943-43  In  re  Gay,  224  Fed.  127. 
944-44  In  re  HoUingsworth  &  W. 
Co.,  242  Fed.  753,  155  CCA  341;  Penin- 
sular Bk.  V.  Woloott,  232  Fed.  68,  146 
CCA  260;  In  re  Traunstein,  225  Fed. 
317;  In  re  Franklin  Suit  &  Skirt  Co., 
197  Fed.  591. 

944-45  Lazarus  v.  Prentice  234  U. 
S.  263,  34  Sup.  Ct.  851,  58  L.  ed.  1305. 
944-47  In  re  Patterson  Lumb.  Co., 
228  Fed.  916. 

944-48  Babbitt  v.  Duteher,  216  U. 
S.  102,  30  Sup.  Ct.  372,  54  L.  ed.  402, 
17  AnnCas  969;  Staunton  v.  Wooden, 
179  Fed.  61,  102  CCA  355;  In  re  Sage, 
224  Fed.  525;  Hartman  v.  Ackoury,  210 
Fed.  188  (holding  that  one  district 
court  has  ancillary  jurisdiction  to  aid 
any  other  United  States'  court  to  re- 
duce to  possession  property  of  a  bank- 
rupt estate  situate  within  its  terri- 
torial limits);  In  re  Musica,  205  Fed. 
413;  In  re  Rathfon  Bros.,  200  Fed.  108; 
In  re  Britannia  Min.  Co.,  197  Fed.  459. 

[a]  Ancillary  proceedings  may  be  in- 
stituted by  a  creditor  as  well  as  the 
trustee.  In  re  Brockton  Ideal  Shoe 
Co.,  200  Fed.  745. 

[b]  District  court  has  ancillary  juris- 
diction upon  the  petition  of  a  trustee 
appointed  and  qualified  in  bankruptcy 
proceedings  in  another  district,  to  re- 
strain a  sale  of  the  bankrupt's  assets 
under  a  landlord's  warrant  of  distress! 
In  re  Printograph  Sales  Co.,  210  Fed. 
567. 

945-49  Emerson  v.  Castor,  236  Fed. 
29,  149  CCA  239. 

945-50  Orinoco  Iron  Co.  v.  Metzel, 
230  Fed.  40,  144  CCA  338;  In  re  Sage 
224  Fed.  525;  In  re  Boston-Cerrillos 
Mines  Corp.,  206  Fed.  794;  In  re  Brit;- 
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annia  Min.  Co.,  197  Fed.  459;  In  re 
Harris  Co.,  173  Fed.  735,  23  AmBE 
237;  In  re  Steele,  161  Fed.  886,  20  Am 
BR  446;  Sherman  v.  Bingham,  3  Cliff. 
552,  7  K.  B.  B.  490,  21  Fed.  Cas.  No. 
12,762. 

[a]  Juiisdictiou  over  real  estate  ex- 
tends to  all  real  estate  in  the  United 
States  whether  in  or  out  of  the  dis- 
trict. Eobertson  v.  Howard,  229  U.  S. 
254,  33  Sup.  Ct.  854,  57  L.  ed.  1174. 
But  see  In  re  Britannia  Min.  Co.,  197 
Fed.  459. 

946-51  Continental  Coal  Co.  v.  Eos- 
zelle  Bro.,  242  Fed.  243,  155  CCA  83; 
In  re  Mitchell,  219  Fed.  690,  135  CCA 
362;  In  re  Tennessee  Const.  Co.,  213 
Fed.  33,  129  CCA  627;  In  re  Hadden, 
242  Fed.  284;  Cohen  v.  Nixon,  236  Fed. 
407;  In  re  Price,  231  Fed.  1001;  In  re 
Berthoud,  231  Fed.  529;  In  re  San  An- 
tonio L;  &  I.  Co.,  228  Fed.  984;  In  re 
Pennington  &  Co.,  228  Fed.  388;  In  re 
Lemen,  208  Fed.  80;  Hills  v.  M'Kinniss 
Co.,  188  Fed.  1012. 

[a]  Voluntary  appearance  of  parties 
sought  to  be  adjudged  bankrupts  can- 
not give  court  jurisdiction  in  the  ab- 
sen'ce  of  necessary  length  of  residence 
in  the  I  district.  In  re  Mitchell,  219 
Fed.  690,  135  CCA  362;  Fogarty  v. 
Gerrity,  1  Sawy.  233,  9  Fed.  Cas.  No. 
4,895. 

[b]  Collateral  attack. — In  re  Sage,  224 
Fed.  525. 

947-52  In  re  Cobb's  Consol.  Cas., 
233  Fed.  458. 

947-53  Finn  v.  Cement  Co.,  232  Fed. 
815,  147  CCA  9;  In  re  New  Era  Nov- 
elty Co.,  241  Fed.  298;  Eoszell  Bros.  v. 
Coal  Corp.,  235  Fed.  343;  In  re  Gurler 
&  Co.,  232  Fed.  1016;  In  re  B.  &  G. 
Theatre  Co.,  223  Fed.  657;  In  re  Beier- 
meister  Bros.  Co.,  208  Fed.  945;  In  re 
Wenatchee-Stratford  Orchard  Co.,  205 
Fed.  964. 

[a]  What  is  principal  place  of  busi- 
ness.— If  it  is  doubtful  where  the  prin- 
cipal place  of  business  of  a  corporation 
is  the  doubt  should  be  resolved  in 
favor  of  that  jurisdiction  in  which  the 
corporation  obtained  its  corporate  ex- 
istence and  where  the  state  law  re- 
quires the  maintenance  of  an  office.  In 
re  Tennessee  Const.  Co.,  207  Fed.  203; 
In  re  Tygarts  Eiver  Coal  Co.,  203  Fed. 
178. 

[b]  Necessity  of  doing  business  with- 
in preceding  six  months. — In  re  Thom- 
«a  McNally  Co.,  208  Fed.  291. 


94S-54    In  re  E.  &  6.  Theatre  Co., 

223  Fed.  657. 

948-56     Orinoco  Iron  Co.  v.  Metzel, 

230  Fed.  40,  144  CCA  338;  In  re  Sterne, 

190  Fed.  70. 

949-58     Babbitt   i;.    Eead,    240   Fed. 

694,  153  CCA  492;  In  re  Vanoscope  Co., 

233  Fed.  53,  147  CCA  123;  Bank  of 
Andrews  v.  Gudger,  212  Fed.  49,  128 
CCA  505;  Corbett  v.  Eiddle,  209  Fed. 
811,  126  CCA  535;  In  re  Pileher,  228 
Fed.  139. 

950-59  In  re  Continental  Coal  Corp., 
238  Fed.  113,  151  CCA  189;  In  re  Ten- 
nessee Const.  Co.,  213  Fed.  33,  129  CCA 
627;  In  re  Farrell,  201  Fed.  338,  119 
CCA  576;  Brown  Bros.  v.  Smith  Bros. 
Co.,  2,31  Fed.  475;  In  re  Wellmade  Gas 
M.  Co.,  230  Fed.  502;  Meek  v.  Egger- 
man',  56  Okl.  388,  155  P  522  (state 
court  jurisdiction  to  take  property 
from  trustee);  In  re  Commonwealth 
Lumb.  Co.,  223  Fed.  667. 
951-60  In  re  Bittle,  239  Fed.  191; 
In  re  Interocean  Transp.  Co.,  232  Fed. 
408;  Chickasaw  Hotel  Co.  v.  Barker  C. 
Co.,  135  Tenn.  305,  186  SW  115,  LKA 
1916F,  106. 
952-61     Hawkins  v.  Dannenberg  Co., 

234  Fed.  752;  In  je  Schow,  213  Fed. 
514;  In  re  Wagner's  Est.,  206  Fed.  364. 
952-63  Morehouse  v.  Powder  Co., 
206  Fed.  24,  124  CCA  158;  De  Friece 
».  Bryant,  232  Fed.  233;  In  re  Schow, 
213  Fed.  514;  Matthews  v.  Webre  Co., 
213   Fed.   396;    Darrough  v.   Bank,  56 

,Okl.  647,  156  P  191. 
953-65  In  re  Watts,  190  U.  S.  1, 
23  Sup.  Ct.  718,  47  L.  ed.  933;  In  re 
Louis  Neuburger,  240  Fed.  947,  153 
CCA  633 ;  Pitcher  v.  Standish,  90  Conn. 
601,  98  A  93. 

953-66  Bank  of  Andrews  v.  Gudger, 
212  Fed.  49,  128  CCA  505;  In  re  Me- 
Ausland,  235  Fed.  173;  In  re  Maple- 
croft  Mills,  218  Fed.  659;  In  re  Stand- 
ard Fuller's  Earth  Co.,  186  Fed.  578, 
[a]  Property  in  hands  of  receiver. 
The  pendency  of  a  suit  in  a  state  court 
for  the  dissolution  of  a  corporation,  in- 
stituted against  a  corporation  by  stock- 
holders for  the  protection  of  their 
rights,  and  the  possession  of  the  corpor- 
ate property  by  a  receiver  appointed 
in  such  suit,  although  appointed  more 
than  four  months  previous  to  the  filing 
nf  the  petition  in  bankruptcy,  does  not 
deprive  creditors  of  the  right  to  have 
the  corporate  assets  brought  in  to  the 
federal  court  for  admi^i^tr^liiQA  WfA^ 


^24 


BAN&EUP;rCY  PROCEEDINGS 


Vol.3 


an  aftniidieafion  in  bankruptcy  when 
they  have  duly  asserted  the  right  and 
had  the  corporation  declared  bankrupt 
as  soon  as  it  was  known  to  be  insqlvent 
and  had  committed  an  act  of  bank- 
ruptcv.     Bank  of  Andrews  v.  Gudger, 

212  Fed.  49,  128  CCA  505. 

954-67     Corbett   r.   Riddle,   209  Fed. 
811,  126  CCA  535;  In  re  L.  Popkin  & 
Co.,   240   Fed.   848;    In   re   Hargadine- 
McK.  D.  G.  Co.,  239  Fed.  155. 
955-68     Sank  of  Dillon  v-  Hurchison, 

213  Fed.  147,  129  CCA  499;  In  re  Uni- 
ted Wireless  Tel.  Co.,  196  Fed.  153;  In 
re  Zehner,  193  Fed.  787;  Smith  v.  Mil- 
ler, 226  Mass.  187,  115  NE  243. 
955-69  Ohio  Motor  C.  Co.  v.  Mag- 
neto, 230  iPed.  370,  114  CCA  512;  Pet- 
ers V.  Bowers,  61  Colo..  534,  158  P  1101. 
955-70  In  re  Williams,  240  Fed. 
788;  Brazil  v.  Azevedo,  32  Cal.  App. 
364,  162  P  1049;  S.  v.  Sage,  267  Mo. 
493,  184  SW  984. 

fa]  The  bankruptcy  court  should  en- 
join persons  from  proceeding  in  the 
state  court,  where  it  takes  over  exclu- 
sive jurisdiction.  In  re  Maplecroft 
Mills,  218  Fed.  659. 

955-71  In  re  Kobre,  224  Fed.  104, 
139  CCA  660;  Armstrong  v.  Fisher,  224 
Fed.  97,  139  CCA  653;  In  re  Mitchell, 
219  Fed.  690,  135  CCA  362;  In  re  Sam- 
uels, 215  Fed.  845,  132  CCA  187;  In  re 
Mitchell  &  Co.,  211  Fed.  778;  In  re 
Duke,  199  Fed.  199. 
[a]  Jurisdiction  OTer  estate  of  secret 
partner. — A  court  of  bankruptcy  in  pro- 
ceedings against  a  partnership  has  no 
jurisdiction  to  administer  upon  the  es- 
tate of  an  alleged  secret  partner  with- 
out declaring  him  a  bankrupt  or  find- 
ing him  insolvent.  In  re  Samuels,  215 
Fed.  845,  132  CCA  187,  rev.  207  Fed. 
195;  In  re  Kramer,  218  Fed.  138. 
rb]  Jurisdiction  to  determine  solvency 
of  secret  partner. — Bankruptcy  court 
has  jurisdiction  to  determine  whether 
one,  who  is  alleged  to  be  a  secret  part- 
ner of  a  firm  against  which  bankruptcy 
prdeeedings  are  pending,  is  or  is  not  a 
member  of  the  firm,  and  if  he  is, 
whether  he  is  solvent.  In  re  Samuels, 
215  Fed.  845,  132  CCA  187. 
956-79  In  re  Weidhorn,  243  Fed. 
756. 

957-82    In   re   Midtown   Contracting 
Co.,  243  Fed.  56,  155  CCA  586;  Gibbons 
i:  Bank,  225  Fed.  424. 
958-83    In  re  Bosenfeld-Goldman  Co., 
228  Tsd,  921;  In  re  Wegman  Piano  Co., 


228  Fed.  60;  In  re  Atwater,  227  Fed. 
5ll;  In  re  Knox  Auto  Co.,  210  Fed. 
569  (authorizing  trustee  to  sell  bank- 
rupt's property  at  private  sale).  See 
In  re  Farmers'  &  M.  Bank,  190  Fed. 
726,  111  CCA  454;  In  re  Phoenix  Plan- 
ing Mill,  250  Fed.  898. 
fa]  Determination  of  validity  of  Hen 
of  -creditor. — In  re,  Jackson  Brick  &  T. 
Co.,  189  Fed.  636. 

[b]  Of  proceedings  to  collect  assets. 
In  re  Kornit  Mfg.  Co.,  192  Fed.  392. 
("c]  Bill  of  particulars. — A  referee 
may  compel  the  creditors  to  file  a  bill 
of  particulars  setting  forth  the  items 
of  their  claims.  In  re  Siegel  &  Co., 
223  Fed.  368. 

[d]  Referee  has  jurisdiction  to  deter- 
mine whether  a  preference  has  been  re- 
ceived or  not.  In  re  Keystone  Press, 
203  Fed.  710. 

959-84  S.  V.  Angle,  236  Fed.  644, 
149  CCA  640;  In  re  Wilkes-Barre  Light 
Co.,  235  Fed.  807. 

959-86  [a J  Board  of  directors  can 
put  the  corporation  into  bankruptcy. 
In  re  Kenwood  Ice  Co.,  189  Fed.  525. 

[b]  Pendency  of  an  Involuntary  peti- 
tion does  not  deprive  the  court  of  juris- 
diction to  receive  and  consider  a  vol- 
untary petition.  In  re  Lachenmaier, 
2^03  Fed.  32,  121  CCA  368. 

[c]  A  corporation  may  file  a  volun- 
tary petition  in  bankruptcy.  In  re  S. 
&  S.  Mfg.  &  Sales  Co.,  246  Fed.  1005. 
960-87  In  re  Foster  P.  &  V.  Co.,  210 
Fed.  662. 

960-88  In  re  Baker,  224  Fed.  611. 
960-91  In  re  Kobre,  224  Fed.  104, 
139  CCA  660;  Armstrong  v.  Fisher,  224 
Fed.  97,  139  CCA  653. 
961-93  [a]  Who  are  partnership 
members  —  consideration  of.  In  re 
Kobre,  224  Fed.  104,  139  CCA  660. 
962-95  In  re  Musgrove  Min.  Co., 
234  Fed.  99. 

fa]  The  fact  that  the  adoption  of  a 
resolution  to  file  a  petition  in  bank- 
ruptcy by  the  directors  of  a  corpora- 
tion is  not  shown  in  the  petition  is  not 
ground  for  setting  it  aside.  In  re  Ken- 
wood Ice  Co.,  189  Fed.  525. 
[b]  Contents  of  voluntary  petition. 
The  voluntary  petitioner  need  only 
aver  that  he  "owes  debts"  which  he  is 
unable  to  meet  and  that  he  desires  to 
take  the  benefits  of  the  act.  He  does 
not  have  to  admit  that  he  is  insolvent 
much  less  that  he  has  committed  any 
act  of  bankruptcy  within  the  preeed- 
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ing  four  months.  In  re  Lachenmaier, 
203  Fed.  32,  121  CCA  368. 
962-96  In  re  Frank,  239  Fed.  709, 
152  CCA  543;  International  Silver  Co. 
V.  Jewelry  Co.,  233  Fed.  945,  147  CCA 
619;  Sabin  v.  Blake-McFall  Co.,  223 
Fed.  501,  139  CCA  49;  In  re  Frank,  234 
Fed.  665. 

[a]  Form  of  verification. — Form  No. 
1,  published  in  89  Fed.  xv,  32  CCA 
zzxix. 

[b]  Positive  statement  of  facts  not 
recLUired;  verification  may  be  made 
upon  the  best  of  petitioner's  knowl- 
edge, information  and  belief.  Sabin 
V.  Blake-McFall  Co.,  223  Fed.  501,  139 
CCA  49. 

962-97  In  re  Gibney  Tire  &  Bubber 
Co.,  241  Fed.  879;  In  re  McKee,  214 
Fed.   885. 

[a]  When  notice  necessary. — The  no- 
tice to  creditors  provided  for  by  Bank- 
ruptcy Act,  §59  (g)  is  required  only 
when  the  petition  is  dismissed  by  the 
petitioners,  or  for  want  of  prosecution, 
or  by  consent  of  the  parties.  Where 
there  has  been  a  full  hearing  on  the 
merits,  at  which  the  petitioners  have 
introduced  evidence,  the  provisions  of 
the  section  do  not  apply.  In  re  Chal- 
fen,  223  Fed.  379. 

962-98  [a]  Eight  to  dismiss  volun- 
tary petition. — After  adjudication  a 
voluntary  petition  in  bankruptcy  can- 
not be  dismissed  upon  motion  of  the 
bankrupt  with  the  consent  of  the  cred- 
itors. In  re  McKee,  214  Fed.  885. 
962-99  In  re  Van  Horn,  246  Fed. 
822,  159  CCA  124;  Abbott  v.  Timber 
Co.,  240  Fed.  938,  153  CCA  624;  Green- 
wood Gum  Co.  V.  Zimmerman,  240  Fed. 
637,  153  CCA  435;  Graham  Mfg.  Co. 
V.  Coal  Co.,  238  Fed.  488,  151  CCA 
424;  In  re  Samuels,  215  Fed.  845,  132 
CCA  187;  In  re  Campe  &  Co.,  240  Fed. 
433;  Perkins  v.  Dorman,  206  Fed.  858; 
In  re  McGraw,  254  Fed.  442. 
[a]  Creditors  when  act  of  bankruptcy 
committed. — (1)  To  entitle  a  creditor 
to  maintain  a  petition  in  involuntary 
bankruptcy  against  his  debtor,  he  must 
have  been  a  creditor  at  the  time  the 
act  of  bankruptcy  alleged  was  com- 
mitted. Brake  v.  Callison,  129  Fed. 
201,  63  CCA  359;  In  re  Farthing,  202 
Fed.  557;  In  re  Callison,  130  Fed.  987. 
(2;  Purchaser  of  claim  bought  after  fil- 
ing of  the  petition  in  bankruptcy  and 
to  create  an  additional  creditor  is  not 
a  creditor^  and  cannot  be  counted  in 


making  up  the  statutory  number. 
Emerine  v.  Tarault,  219  Fed.  68  134 
CCA  606. 

[b]  Directors  of  a  corporation  who 
are  also  creditors  are  not  disqualified 
from  being  the  petitioners  because  they 
were  on  the  board  which  admitted  the 
corporation 's  inability  to  pay  its  debts. 
Home  Powder  Co.  v.  Geis,  204  Fed.  568, 
123  CCA  94. 

[c]  Secured  creditors  may  be  counted 
as  petitioning  creditors  in  involuntary 
bankruptcy  proceedings  only  to  such 
extent  as  their  provable  claims  are  in 
excess  of  the  value  of  their  securities. 
Emerine  v.  Tarault,  219  Fed.  68,  134 
CCA  606. 

[d]  Creditors  who  were  parties  toi  as- 
signment for  creditors,  (1)  are  dis- 
qualified from  filing  an  involuntary 
petition  based  upon  such  assignment  as 
the  sole  act  of  bankruptcy.  Despres 
V.  Galbraith,  213  Fed.  190,  129  CCA 
534.  (2)  And  this  disqualification  ex- 
tends to  their  subsequent  vendees,  who 
purchased  solely  to  qualify  them  to  join 
in  as  petitioners  to  make  the  required 
number.  Utz  &  Dunn  Co.  v.  Begulator 
Co.,  213  Fed.  315,  130  CCA  17.    - 

[e]  An  amended  petition  will  not  be 
stricken  from  files  because  order  ex- 
tending time  within  which  to  file  the 
same  was  not  filed  within  the  time  for 
filing  the  amended  petition.  In  re  R. 
L.  Eadke  Co.,  193  Fed.  735. 

963-1  [a]  Relative  may  be  petition- 
er.— The  terms  of  this  section,  to  the 
effect  that  a  relative  or  employe  may 
not  be  counted  apply  only  when  he 
has  not  joined  in  the  petition  and  do 
not  prevent  him  from  bringing  bank- 
ruptcy proceedings.  Perkins  v.  Dor- 
man,  206  Fed.  858. 

963-2  In  re  Bolognesi,  223  Fed.  771, 
139  CCA  351.  See  In  re  C.  Jutte  & 
Co.  (CCA),  258  Fed.  422. 

[a]  Withdrawal  of  petltigjiers  may  he 
permitted  within  the  eourt's  discre- 
tion. In  re  Bolognesi,  223  Fed.  771, 
139  CCA  351. 

[b]  Interveners  may  proceed  in  invol- 
untary bankruptcy  proceedings  after 
withdrawal  of  origihal  petitioners.  In 
re  Bolognesi,  supra. 

963-4  [a]  What  are  acts  of  bank- 
ruptcy.— An  "act  of  bankruptcy"  must 
be  such  at  the  time  the  act  is  com- 
mitted or  it  cannot  be  the  basis  for  in- 
voluntary proceedings.  In  re  Folkstad, 
199  Fed.  363. 
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964-6  [a]  Definition. — ' '  Wage  earn- 
er." Blessing  v.  Blanchard,  223  Fed. 
35,  138  CCA  399. 

964-7  Blessing  v.  Blanchard,  supra; 
Still's  Sons  V.  American  Nat.  Bank,  209 
Fed.  749,  126  CCA  473;  In  re  Terry, 
208  Fed.  162;  In  re  Folkstad,  199  Fed. 
363. 

[a]  Whether  a  debtor  was  or  was  not 
chiefly  engaged  in  farming  is  to  be 
determined  as  of  the  time  at  which  he 
committed  the  act  of  bankruptcy 
charged  against  him.  Counts  v.  Buggy 
Co.,  210  Fed.  748,  127  CCA  298;  Amer- 
ican Agr.  Cheni.  Co.  v.  Brinkley,  194 
Fed.  411,  114  CCA  373;  Flickinger  v. 
Bank,  145  Fed.  162,  76  CCA  132;  In  re 
Disney,  219  Fed.  294. 
965-S  In  re  EUenbecker,  205  Fed. 
396. 

966-12  In  re  Lenoir-Cross  &  Co.,  226 
Fed.  227. 

[a]  Faxtu6rship  engaged  chiefly  In 
farming  cannot  be  adjudicated  an  in- 
voluntary bankrupt.  Still's  Sons  v. 
Bank,  209  Fed.  749,  126  CCA  473. 
966-14  Peterson  «.  Co.,  180  la.  325, 
163  NW  224. 

[a]  Where  any  partner  is  solvent, 
above  all  his  partnership  and  private 
liabilities,  the  partnership  cannot,  by 
compulsion,  be  adjudicated  a  bankrupt. 
In  re  Kobre,  224  Fed.  104,  139  CCA 
660. 

967-16  Eudebeck  «.  Sanderson,  227 
Fed.  575,  142  CCA  207;  In  re  Brown 
Commercial  Car  Co.,  227  Fed.  387,  142 
CCA  83;  Bell  v.  Blessing,  225  Fed. 
750,  141  CCA  34;  In  re  United  Gro- 
cery Co.,  239  Fed.  1016;  In  re  Har- 
gadine-McK.  D.  G.  Co.,  239  Fed.  155; 
In  re  Carthage  Lodge,  230  Fed.  694; 
In  re  Wilkes-Barre  Light  Co.,  224  Fed. 
248;  In  re  Culgin-Pace  Construct.  Co. 
224  Fed.  245. 

[a]  Commercial,  moneyed  and  busi- 
ness corporation. — In  re  E.  L.  Eadke 
Co.,  193  Fed.  735. 

[b]  "Engaged  principally  In." — In 
le  Coolidge  Eef.  &  C.  Co.,  190  Fed.  908. 

[c]  Insolvency  proceedings  by  a  cor- 
poration as  an  act  of  bankruptcy.  In 
re  Valentine  Bohl  Co.,  224  Fed.  85,  140 
CCA  225. 

968-17  Jones  v.  Pettingill,  245  Fed. 
269,  157  CCA  461. 

[a]  A  "partnership"  is  not  an  "un- 
incorporated company"  within  the 
terms  of  the  act   (1898,  oh.  541,  §4b). 


Still's  Sons  v.  Bank,  209  Fed.  749,  126 

CCA  473. 

970-23     In  re  McGraw,  254  Fed.  442; 

Beck    V.    Witteman    Bras.,    1,86    ^pp. 

Div.  643,  173  NYS  488. 

970-24    In  re  Mitchell,  219  Fed.  690, 

135  CCA  362;   In  re  Lachenmaier,  203 

Fed.  32,  121  CCA  368;   In  re  Imperial 

Film  Exchange,  198  Fed.  80,  117  CCA 

188;  In  re  Lemen,  208  Fed.  80. 

[a]  Compliance  of  foreign  corporation 
petitioner  with  provisions  of  state  law 
need  not  be  alleged.  In  re  E.  L.  Eadke 
Co.,  193  Fed.  735. 

[b]  Distinctions  between  petitions  in 
voluntary  and  involuntary  proceedings. 
In  re  Lachenmaier,  203  Fed.  32,  121 
CCA  368. 

970-25  In  re  Pressed  Steel  Wagon 
Goods  Co.,  193  Fed.  811. 
[aj  Time  when  the  parties  became 
creditors  must  be  shown.  Brake  v.  Cal- 
lison,  129  Fed.  201,  63  CCA  359;  In  re 
Farthing,  202  Fed.  557. 
[b]  Description  of  claim.— The  suffi- 
ciency of  the  petition  in  respect  to  de- 
scribing the  claim  is  measured  by  the 
same  rules  as  would  be  applied  in  test- 
ing the  sufficiency  of  a  complaiiit  or 
declaration  in  an  action  on  such  claim. 
In  re  Farthing,  202  Fed.  557. 
970-26  Badders  Clothing  Co.  v. 
Burnham-Munger-Eoot,  etc.  Co.,  228 
Fed.  470,  143  CCA  52;  In  re  Ambrose 
Matthews  &  Co.,  229  Fed.  309. 
[a]  Act  of  bankruptcy.— (1)  A  fail- 
ure to  allege  the  commission  of  any 
act  of  bankruptcy  renders  the  petition 
in  involuntary  bankruptcy  proceeding 
fatally  defective.  In  re  Louisell  Lumb. 
Co.,  209  Fed.  784,  126  CCA  50?.  (2) 
It  is  not  sufficient  to  charge  acts  of 
bankruptcy  in  the  language  of  the 
statute.  In  re  Deer  Creek  W.,  etc.  Co., 
205  Fe^.  205;  In  re  Hallin,  199  Fed. 
806. 

970-28  Doty  v.  Mason,  244  Fed. 
587. 

971-37  Wilson  V.  Citizens'  Tr.  Co., 
233  Fed.  697. 

971-38  In  re  Condon,  209  Fed.  800, 
126  CCA  524;  Doty  v.  Mason,  244  Fed. 
587. 

971-39  Schroth  v.  Fence  Co.,  229 
Fed.  549,  144  CCA  9;  In  re  Eosenblatt 
&  Co.,  193  Fed.  638,  313  CCA  506;  In 
re  Stone,  -206  Fed.  356.  See  In  re 
B.  L.  Badke  Co.,  193  Fed.  735. 
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973-41  In  re  Brown  Commercial  Car 
Co.,  227  Fed.  387,  142  CCA  83,  act  of 
bankruptcy  of  corporation. 
972-47  [a]  Fonn  of  verification  of 
creditor'8  petition. — Sabin  v.  Blake- 
McFall  Co.,  223  Fed.  501,  139  CCA  49; 
Form  No.  3,  published  in  89  Fed.  xxviii, 
32  CCA  Hi. 

[b]  A  verification  on  information  and 
belief  is  not  sufadent.  Sabin  v.  Blake- 
McFall  Co.,  223  Fed.  501,  139  CCA  49; 
In  re  Farthing,  202  Fed.  557. 

[c]  Defect  in  the  verification  is  not 
jurisdictional. — Sabin  v.  Blake-McFall 
Co.,  223  Fed.  501,  139  CCA  49;  In  re 
Farthing,  202  Fed.  557,  cit.  3  Standard 
Peoc.  973. 

[dj  Commissioner  of  deeds  may  prop- 
erly verify  petition  in  bankruptcy.  In 
re  Morse,  210  Fed.  900. 
973-52  [a]  Amendment  of  verlfica.- 
tlon  (1)  is  discretionary  with  the  court. 
In  re  Farthing,  202  Fed.  557.  (2)  It 
will  be  denied  where  it  would  not  be 
in  furtherance  of  justice  nor  in  the 
interests  of  the  creditors.  In  re  Far- 
thing, 202  Fed.  557. 
973-55  In  re  Mason-Seaman  Transp. 
Co.,  235  Fed.  974. 

973-S7  Sabin  v.  Blake-McFall  Co., 
223  Fed.  501,  139  CCA  49;  In  re  Meikle- 
ham,  236  Fed.  401;  In  re  Podalin,  202 
Fed.  1014. 

974-60  Sabin  v.  Blake-McFall  Co., 
supra. 

974-62  Sabin  v.  Blake-McFall  Co., 
supra. 

975-64  Gregory  v.  Pritchard,  240 
Fed.  414,  153  CCA  340;  Olmsted-Stev- 
enson  Co.  v.  Miller,  231  Fed.  69,  145 
CCA  267;  Parlin  &j  OrendorfE  Imp.  Co. 
V.  Moulden,  228  Fed.  Ill,  142  CCA  517, 
LEA1917B,  130;  Cfrattan  v.  Trego,  225 
Fed.  705,  140  CCA  579;  Brandt  v. 
Mayhew,  218  Fed.  422,  134  CCA  210; 
In  re  Evans,  235  Fed.  956  (desert  land 
entries  not  exempt) ;  Harris  v.  Tap,  235 
Fed.  918  (farmers  exempt  from  invol- 
untary bankruptcy);  In  re  Aronson, 
233  Fed.  1022;  In  re  Brincat,  233  Fed. 
811;  In  re  Schumm,  232  Fed.  414;  In 
re  Crum,  221  Fed.  729;  In  re  Exum, 
209  Fed.  716;  Byrne  v.  Kaleiki,  22 
Haw.  165. 

fa]  Exemption  may  be  waived  either 
by  bankrupt's  failure  to  claim  it,  or 
by  a  general  or  specific  surrender  of  it. 
In  re  Exum,  209  Fed.  716. 
975-65  In  re  Hardy,  229-  Fed.  825; 
In  re  Lenters,  225  Fed.  878;  Sieg  v. 


Greene,  225  Fed.  955,  141  CCA  79; 
Brandt  v.  Mayhew,  218  Fed.  422,  134 
CCA  210. 

[a]  Limitation  of  jurisdiction. — ^It  is 
the  duty  of  the  court  of  bankruptcy 
to  determine  claims  of  a  bankrupt  to 
an  exemption  and  to  sever  the  property 
found  to  be  an  exemption  from  the 
estate  of  the  bankrupt,  but  it  cannot 
grant  an  exemption.  In  re  Elkin,  218 
Fed.  971. 

975-66  In  re  Pohlig,  236  Fed.  606; 
In  re  Opava,  ,235  Fed.  779;  In  re  Bon- 
villain,  232  Fed.  370;  In  re  Powell,  230 
Fed.  316;  In  re  Malone's  Est.,  228  Fed. 
566;  In  re  Brown,  228  Fed.  533;  In  re 
Hoag,  227  Fed.  478  (pension  of  city 
employe  not  an  asset);  In  re  Lehfeldt, 
226  Fed.  681;  In  re  ZifE,  225  Fed.  323; 
Brandt  v.  Mayhew,  134  CCA  210,  218 
Fed.  422;  In  re  Humphreys,  221  Fed. 
997;  In  re  Crum,  221  Fed.  729;  In  re 
Kelly,  199  Fed.  984;  Guernsey  v.  Doug- 
las, 171  Cal.  329,  153  P  227;  Watters 
V.  Hedgpeth,  170  N.  C.  310,  90  SE  314. 
[a]  Description  of  property. — Where 
the  exemption  is  in  specific  property, 
a  claim  for  exemption  is  invalid  if  it 
fails  to  accurately  describe  or  desig- 
nate the  property.  In  re  Exum,  209 
Fed.  716. 

976-67  In  re  Hewit,  244  Fed.  245; 
Brandt  v.  Mayhew,  134  CCA  210,  218 
Fed.  422;  In  re  Harrell,  222  Fed.  160; 
In  re  Humphreys,  221  Fed.  997;  In  re 
Crum,  221  Fed.  729;  In  re  Elkin,  218 
Fed.  971;  In  re  Bundy  &  Co.,  218  Fed. 
711;  In  re  Liby,  218  Fed.  90;  In  re 
Exum,  209  Fed.  716. 
976-68  In  re  Liby,  218  Fed.  90;  In 
re  Exum,  209  Fed.  716. 
977-69  In  re  Bundy  &  Co.,  218  Fed. 
711. 

977-71  In  re  Beauchamp,  101  Fed. 
106. 

[a]  No  right  of  exemption  in  partner: 
ship  assets. — In  re  Bundy  &  Co.,  218 
Fed.  711;  In  re  I.  S.  Vickerman  &  Co., 
199  Fed.  589;  In  re  Mosier,  112  Fed. 
138;  In  re  Lentz,  97  Fed.  486. 
977-72  Chicago  B.  &  Q.  E.  Co.  v. 
Hall,  229  TJ.  S.  511,  33  Sup.  Ct.  885,  57 
L.  ed.  1306;  Brandt  v.  Mayhew,  218 
Fed.  422,  134  CCA  210;  In  re  Hum- 
phreys, 221  Fed.  997;  In  re  Crum,  221 
Fed.  729;  In  re  Cheatham,  210  Fed.  370; 
In  re  Kelly,  199  Fed.  984. 
979-86  [a]  By  publication.— Sidney 
L.  Bauman  Diamond  Co.  v.  Hart,  192 
Fed.  498,  113  CCA  104. 
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980-96  Mattoon  Bank  v.  Bank,  102 
Fed.  728,  42  CCA  1;  In  re  Cohn,  220 
Fed.  956. 

980-97  In  re  Cohn,  227  Fed.  843, 
142  CCA  367;  Ogden  v.  Gilt  Edge  Con- 
sol.  Minea  Co.,  225  Fed.  723,  140  CCA 
597. 

981-99  Carpenter  &  Co.  v.  Ly brand, 
230  Fed.  84,  144  CCA  382. 
981-2  Tate  v.  Brinser,  226  Fed.  878. 
981-3  Pollack  v.  Drug  Co.,  233  Fed. 
861,  147  CCA  535;  Crim  v.  Eice,  232 
Fed.  570,  146  CCA  528. 
[a]  Demurrers  abolished. — Demurrers 
to  petitions  for  an  adjudication  in 
bankruptcy  are  abolished,  and  every 
defense  in  point  of  law  arising  upon 
the  face  of  such  petition  must  be  raised 
by  motion  to  dismiss  or  in  the  answer 
(governed  by  Bule  No.  29  of  Equity 
Practice,  33  Sup.  Ct.  xxvii).  In  re 
Jones,  209  Fed.  717. 
982-8  [a]  An  adjudication  of  bank- 
ruptcy must  follow  the  petition  where 
the  answer  interposed  sets  up  nothing 
showing  cause  against  the  adjudication. 
In  re  Cohn,  220  Fed.  956. 
983-13  [a]  Dower  rights  not  ad- 
judicated by  decree  of  bankruptcy 
court  where  same  were  not  put  in  isr 
sue  by  the  pleadings.  Carver  v.  Ward, 
81  W.  Va.  644,  95  SE  828. 
984-17  Chapman  v.  Brewer,  114  U. 
S.  169,  5  Sup.  Ct.  799,  29  L.  ed.  83; 
Bank  of  Andrews  v.  Gudger,  212  Fed. 
49,  128  CCA  605;  Corbett  v.  Eiddle, 
209  Fed.  811,  126  CCA  535;  Sabin  v. 
Larkin-Green  Logging  Co.,  218  Fed. 
984;  In  re  McKee,  214  Fed.  885. 
[a]  Bes  adjudicata. — "If  petition 
charges  different  acts  of  bankruptcy 
and  the  adjudication  does  not  show 
upon  which  one  of  them  it  proceeded, 
it  does  not  render  either  charge  res 
adjudicata  in  the  further  proceedings."' 
In  re  Julius  Bros.,  217  Fed.  3,  133  CCA 
328. 

984-22  Hall  v.  Eeynolds,  231  Fed. 
946,  146  CCA  142;  Bramble  v.  Brett, 
230  Fed.  385,  144  CCA  527;  Kinkead 
V.  Bacon  &  Sons,  230  Fed.  362,  144  CCA 
504;  In  re  Stearns  Salt  &  Lumb.  Co., 
225  Fed.  1,  140  CCA  461;  In  re  Sweet- 
ser,  240  Fed.  174;  In  re  Mills  Tea  & 
Butter  Co.,  235  Fed.  815;  In  re  Wilkes- 
Barre  Light  Co.,  235  Fed.  807;  In  re 
Braus,  233  Fed.  835;  In  re  Darr,  232 
Fed.  415;  In  re  Mullings  Clothing  Co., 
230  Fed.  681;  In  re  Amer,  228  Fed. 
576;  In  re  J.  B.  White  &  Co.,  225  Fed. 


796;  In  re  H.  B.  Hollins  &  Co.,  225 
Fed.  618;  In  re  Langford,  Felts  &  My- 
ers, 225  Fed.  311;  In  re  J.  F.  Pierson, 
Jr.  &  Co.,  225  Fed.  889;  American  Sav. 
Bank  &  T.  Co.  v.  Munson,  93  Wash.  78, 
159  P  1195. 

[a]  Costs  are  not  required  to  be  de- 
posited by  an  involuntary  bankrupt  as 
a  prerequisite  to  his  right  to  answer. 
In  re  Wester,  242  Fed.  465,  155  CCA 
241. 

[b]  The  value  of  the  bankrupt  estate 
must  be  considered  in  allowing  costs 
to  of5cers  and  attorneys  for  services 
rendered  in  the  bankrupt  case.  In  re 
Ellett  Electric  Co.,  196  Fed.  400. 
984-23  In  re  Eauch,  226  Fed.  982. 
985-24  In  re  Union  Dredging  Co., 
225  Fed.  188. 

985-25     In  re  Blitz,  232  Fed.  276. 

[a]  The  application  for  an  examina- 
tion need  not  in  detail  set  forth  the 
nature  and  character  of  the  testimony 
intended  to  be  adduced.  In  re  Bryant, 
188  Fed.  530. 

[b]  Although  an  examination  ad- 
journed without  day  for  further  ex- 
amination, a  further  examination  may, 
in  the  court's  discretion,  be  granted. 
In  re  Bryant,  188  Fed.  530. 

[c]  Time  of  examination. — At  any 
time  after  the  petition  is  filed  and  a 
receiver  appointed  an  examination  may 
be  ordered.  Cameron  v.  U.  S.,  231  U. 
S.  710,  34  Sup.  Ct.  244,  58  L.  ed.  448; 
In  re  Bryant,  188  Fed.  530. 
985-27  Abbott  v.  Wauchula  Mfg.  & 
T.  Co.,  229  Fed.  677,  144  CCA  87. 
987-33  [a]  Perjury  in  examtnation. 
The  immunity  from  prosecution  for  pel- 
jury  given  by  §7  applies  only  to  past 
transactions  about  which  the  bankrupt 
is  examined  and  does  not  prevent  a 
prosecution  for  perjury  in  the  giving  of 
testimony.  Cameron  v.  V.  8.,  231  U.  S. 
710,  34  Sup.  Ct.  244,  58  L.  ed.  448. 

[b]      Cross-examination    of    bankrupt 

should    be    conducted    as    directed    by 

General  Order  No.  xxii  (89  Fed.  x,  3a 

CCA  xxv),  and  limited  to  matters  sug' 

gested  in  the  direct  examination.     lu 

re  Kinnane  Co.,  217  Fed.  488. 

987-37     In  re  Samuels,  215  Fed.  845, 

132  CCA  187. 

987-38     In    re    Hayman,    225    Fed, 

1000. 

988-40    Ex  parte  Magiasso,  242  Fed 

990. 

989-43     In  re  Komar,  234  Fed.  378 

990-47     In   re    Scott,    226   Fed.   201, 
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141   CCA   653;   In  re   McAusland,   235 

Fed.  173;  In  re  Blaesser,  230  Fed.  528; 

In    re    Agnew,    225    Fed.    650;    In-  re 

Double  Star  Brick  Co.,  210  Fed.  980. 

990-4S     In   re  Levy,  227  Fed.   1011, 

In  re  Agnew,  225  Fed.  650. 

9»0-50    In  re  Double  Star  Brick  Co. 

210  Fed.  980. 

991-55     In  re  Kobre,  224  Fed.  104, 

139  CCA  660. 

991-56     In   re  Biehl,   237   Fed.   720; 

In  re  Fook  Woh  &  Co.,  232  Fed.  483; 

In  re  HuH,  224  Fed.  796. 

991-57      Stringer    v.    Stevenson,    240 

Fed.  892,  153  CCA  578;  In  re  Hansley, 

228  Fed.  564. 

992-58  In  re  Kaplan,  234  Fed.  866, 
148  CCA  464;  Armstrong  v.  Fisher, 
224  Fed.  97,  139  CCA  653;  Francis  v. 
McNeal,  186  Fed.  481,  108  CCA  459; 
In  re  Hansley,  228  Fed.  564. 
[a]  Allegation  of  iusolvency.  —  See 
Francis  v.  McNeal,  186  Fed.  481,  108 
CCA  459. 

992-60    In  re  Hansley.  228  Fed.  564. 
992-61      International   Agr.   Corp.   v. 
Gary,  240  Fed.  101,  153   CCA  137;   In 
re  Hull,  224  Fed.  796. 
[a]    Infancy  of  one  partner. — Jennings 
V.   Stannus   &   Son,   191   Fed.   347,   112 
CCA  91;  In  re  Young,  223  Fed.  659. 
993-63      Dalton    v.    Humphreys    242 
Fed.   777,    155   CCA   365. 
993-65     Maplecroft   Mills  v.   Childs, 
226  Fed.  415,  141  CCA  245;  Francis  v. 
McNeal,  186  Fed.  481,   108   CCA  459; 
In  re  Butte  Duluth  Min.  Co.,  227  Fed. 
334;  In  re  Young,  223  Fed.  659. 
995-72    [a]      Corporation  conducting 
a  restaurant. — In  re  United  States  B. 
&  E.  Co.,  187  Fed.  118,  109  CCA  36. 
995-73     [a]     The  forefeiture  of  the 
charter  of  a   corporation    under    the 
state  law  does  not  deprive  the  bank- 
ruptcy court  of  jurisdiction  to  admin- 
ister   its    estate.     In   re    Double    Star 
Brick  Co.,  210  Fed.  980. 
995-74      Morrison    v.     Eieman,     249 
Fed.   97,  161   CCA   149;   Ehame  v.  Oil 
Co.,  230  Fed.  403,  144  CCA  545;  In  re 
McGraw,  254  Fed.  442. 
996-76    In  re  Louisell  Lumb.  Co.,  209 
Fed.  784,  126  CCA  508. 
996-77    In  re  Louisell  Lumb.  Co.,  209 
Fed.  784,  126  CCA  508. 
996-79    In  re  Louisell  Lumb.  Co.,  209 
Fed.  784,  126  CCA  508. 
[a]    But  this  rule  does  not  apply  where 
the   petition    becomes    sufficient    only 


after  amendment.  In  re  Condon,  209 
Fed.  800,  126  CCA  524. 
996-82  Morrison  v.  Eieman,  249  Fed. 
97,  161  CCA  149;  In  re  Louisell  Lumb. 
Co.,  209  Fed.  784,  126  CCA  508;  In  re 
Eosenblatt  &  Co.,  193  Fed.  638,  113 
CCA  506. 

[a]  Insufficient  amendment  denied.— 
A  petition  to  amend  original  petition 
by  setting  up  a  preference  through 
legal  proceedings,  will  be  denied  where 
such  amendment  does  not  show  that  the 
alleged  act  of  bankruptcy  was  com- 
mitted within  four  months  prior  to  the 
filing  of  the  original  petition.  In  re 
Jones,  209  Fed.  717. 
996-84  In  re  Frank,  239  Fed.  709, 
152  CCA  543;  In  re  McGraw,  254  Fed. 
442. 

996-85      In   re    Havens    (CCA),   255 
Fed.  478. 

997-90  Despres  v.  Galbraith,  213 
Fed.  190,  129  CCA  534. 
997-96  In  re  Adams,  242  Fed.  335. 
[a]  Dismissing  as  to  the  partnership 
allowable  in  a  petition  against  a  part- 
nership and  its  members  where  it  ap- 
pears there  is  no  partnership.  In  re 
Eichardson,  192  Fed.  50. 
997-97  In  re  Mossier  Co.,  239  Fed. 
262,  152  CCA  250. 

998-2  In  re  Forbes,  235  Fed.  316; 
In  re  Lewis  Shoe  Co.,  235  Fed.  1017. 
998-3  International  Silver  Co.  v. 
Jewelry  Co.,  233  Fed.  945,  147  CCA 
619;  In  re  Brincat,  233  Fed.  811. 
998-5  Strong'©.  Durdle,  94  Wash, 
157,  162  P  6. 

[a]  Schedule  may  he  corrected.— If 
the  bankrupt  has  failed  to  schedule 
property,  which  should  be  surrendered 
to  his  trustee,  and  this  fact  is  shown 
upon  his  examination,  he  may  be  per- 
mitted to  correct  his  schedule.  In  re 
Harlell,  222  Fed.  160. 
999-13  In  re  McCarthy  Portable  Ele- 
vator Co.,  205  Fed.  986. 
999-14  In  re  Progressive  Wallpaper 
Corp.,  240  Fed.  807. 
999-16  [a]  Amending  objections  to 
composition. — Where  the  creditor  al- 
leged in  the  objections  to  the  confirma- 
tion of  a  composition  that  certain 
transactions  were  fraudulent  conceal- 
ments and  the  proof  disclosed  that  they 
were  fraudulent  conveyances,  the  cred- 
itor could  amend  his  objections  to  eon- 
form  to  the  proof.  In  re  Burman,  210 
Fed.  512. 


330 


BANKRUPTCY  PROCEEDINGS 


Vol.  5 


1000-17  See  In  re  Johnson,  192  Fed. 
356. 

[a]     Amended     specifications     insuffi- 
cient.    In    re   Walker,    209    Fed.    144; 
In  re  Mintzer,  197  Fed.  647. 
1000-23     In    re    Johnson,    192    Fed. 
356. 

1001-29  In  re  Wester,  242  Fed.  465, 
155  CCA  241. 

1001-30  Badders  Clothing  Co.  v. 
Burnham-Munger-Root,  etc.  Co.,  228 
Fed.  470,  143  CCA  52;  In  re  Gib- 
bons, 225  Fed.  420. 

1001-32  See  Morrison  v.  Eieman, 
249  Fed.  97,  161  CCA  149. 
1003-42  Schmid  v.  Rosenthal,  230 
Fed.  818,  145  CCA  128. 
1003-46  In  re-Kinnane  Co.'s  Estate, 
242  Fed.  769,  155  CCA  357;  Interna- 
tional Agr.  Corp.  v.  Cary,  240  Fed.  101, 
153  CCA  137;  In  re  Creech  Bros.  Lumb. 
Co.,  240  Fed.  8,  153  CCA  44;  Fourth 
Nat.  Bank  v.  Smith,  240  Fed.  19,  153 
CCA  55;  In  re  Hawley,  etc.  Furnace 
Co.,  238  Fed.  122,  151  CCA  198;  Shein- 
berg  V.  HofEman,  236  Fed.  343,  149  C 
CA  475;  Henderson  v.  Morse,  235  Fed. 
518,  149  CCA  64;  In  re  O'Gara  Coal 
Co.,  235  Fed.  883,  149  CCA  195;  In  re 
Pierson,  233  Fed.  519,  147  CCA  405; 
Olmsted-Stevenson  Co.  v.  Miller,  231 
Fed.  69,  145  CCA  257;  Thomas  Co.  v. 
Beharrell,  229  Fed.  691,  144  CCA  101; 
Eobertson  Bkg.  Co.  v.  Chamberlain,  228 
Fed.  500,  143  CCA  82;  In  re  Farley  & 
Co.,  227  Fed.  378,  142  CCA  74;  Poff 
V.  Adams,  226  Fed.  187,  141  CCA  185; 
Home  Bank  v.  Lohm,  223  Fed.  633,  139 
CCA  179;  In  re  Georgia  Steel  Co.,  240 
Fed.  473;  In  re  Eosenf  eld-Goldman  Co., 
228  Fed.  921;  In  re  Grat,  228  Fed.  925; 
In  re  Eosenfeld-Goldman  Co.,  228  Fed. 
921,  orders  of  referee — discretionary. 
1004-47  Hart-Parr  Co.  v.  Barkley, 
231  Fed.  913,  146  CCA  109;  Kinkead 
V.  Bacon,  230  Fed.  362,  144  CCA  504; 
Untereiher  v.  Camors,  228  Fed.  890, 
143  CCA  288. 

1005-48  Cresta  r.  Maxwell,  231  Fed. 
448,  145  CCA  442. 

1005-50    Bridgeton  Nat.  Bk.  v.  Way 
(CCA),  253  Fed.  731. 
1005-52    Wuerpel  v   Bank  &  Tr.  Co., 
231  Fed.  934,  146  CCA  130. 
1005-53     Bundy  v.  Huntington,  224 
Fed.  847,  140  CCA  415. 
1005-54    Watson  v.  Adams,  242  Fed. 
441,  155  CCA  217;  Orinoco  Iron  Co.  v. 
Metzel,    230    Fed.    40,    144    CCA    338; 


Hall  11.  Eeynolds,  224  F^d.  103,  139  C 
CA  659. 

1005-55  Lake  View  Bank  v.  Jones, 
242  Fed.  821,  155' CCA  409;  Dalton  v. 
Humphreys,  242  Fed.  777,  165  CCA  365; 
In  re  Kaplan,  234  Fed.  866,  148  CCA 
464;  Ohio  Motor  Car  Co.  v.  Eiseman 
Magneto  Co.,  230  Fed.  370, 144  CCA  512; 
In  re  Jamison  Bros.  &  Co.,  227  Fed. 
30,  142  CCA  3;  Ogden  v.  Gilt ,  Edge 
Consol.  Mines  Co.,  225  Fed.  723,  140 
CCA  597;  Pmdel  v.  Holgate,  221  Fed. 
342,  137  CCA  158,  AnnCasl916C,  983; 
Bernard  ti.  Lea,  210  Fed.  583,  127  C 
CA  219;  In  re  Stafford,  226  Fed.  127. 
1006-56  Eadford  Groc.  Co.  v.  Pow- 
ell, 228  Ffd.  1.  142  CCA  457. 
1006-57  Youtsey  v.  Niswonger, 
(CCA),  258  Fed.  16;  In  re  Armaun,  247 
Fed.  483,  159  CCA  537;  In  n-.  Kiniiana 
Co.'s  Estate,  242  Fed.  769,  155  CCA 
357;  Eharae  v.  SoutheTn  Cotton  Oil 
Co.,  230  Fed.  403,  144  CCA  54.5;  In  re 
Linck  Const.  Co.,  225  Fed.  488,  140  C 
CA  18;  In  re  Martin,  201  Fed.  31,  119 
CCA  363;  Eode  &  Horn  v.  Phipps,  195 
Fed.  414,  115  CCA  316;  In  re  Place, 
224  Fed.  778. 

1006-58  Youtsey  v.  Niswonger  (C 
CA),  258  Fed.  16;  In  re  Gold,  210  Fed. 
410,  127  CCA  142;  In  re  Martin,  201 
Fed.  31,  119  CCA  363. 
1006-59  Grafton  v.  Meikleham,  246 
Fed.  737,  159  CCA  39. 
1007-621  [a]  Eecord  must  show 
that  the  point  of  law  assigned  as  error 
was  ruled  on.  Fidelity  Trust  Co.  v. 
Eobinson,  192  Fed.  562,  113  CCA  34. 
1007-63  Hegner  v.  Sav.  Bk.,  187 
Fed.  599,  109  CCA  429. 
1008-67  [a]  Giving  of  bond  not  a 
jurisdictional  requisite  to  an  appeal 
allowed  within  the  specified  time.  In 
re  Quality  Shop  Co.,  202  Fed.  196,  120 
CCA  410. 

1008-72    In  re  Quality  Shop  Co.,  202 
Fed.  196,  120  CCA  410. 
1009-74    Manson  v.  Mesirov  (CCA), 
254   Fed.    799;    Nichols   i;.   Elken,    225 
Fed.  689,  140  CCA  563.     Oomp.  In  re 
Donnelly,   187   Fed.   121,   109   CCA   39. 
1009-75      Gandia   v.    Cadierno,     233 
Fed.  739,  147  CCA  505. 
1009-76     In  re  Berlin  Dye  Wks.   & 
L.  Co.,  225  Fed.  683. 
[a]     The  courT,  not  the  judge,  should 
be  applied  to  for  a  stay.     In  re  Iron- 
clad Mfg.  Co.,  190  Fed.  320,  111  CCA 
220. 
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1009-78      In    re    Stafford,    240    Fed. 
155. 

1009-79  Eison  v.  Parham,  134  CCA 
560,  219  Fed.  176,  adjudication  by 
referee  that  deed  of  trust  had  been 
paid  can  be  reviewed  only  by  appeal. 
1009-81  Emerson  v.  Castor,  236 
Fed.  29,  149  CCA  239. 
1010-82  B.  K.  Elec.  &  Tel.  Mfg.  Co. 
i;.  Life  Ins.  Co.,  206  Fed.  885,  124  C 
CA  545. 

1010-83  In  re  Brookstone  Mfg.  Co., 
239  Fed.  697,  152  CCA  531;  Court- 
ney V.  Shea,  225  Fed.  358,  140  CCA 
382;  In  re  Bay  State  Mill.  Co.,  223 
Fed.  778,  139  CCA  598;  In  re  McVoy 
Hdw.  Co.,  200  Fed.  949,  119  CCA  337. 
[a]'  A  refusal  to  confiim  a  comp6si- 
tlon  does  not  always  have  the  effect  of 
denying  a  discharge  and  is  not  appeal- 
able as  such  denial.  In  re  McVoy 
Hdw.  Co.,  200  Fed.  949,  119  CCA  337. 
1010-85  American  Piano  Co.  v.  Hea- 
xel,  24C  Fed.  410,  153  CCA  336. 
1010-87  [a]  Order  extending  time 
within  which  to  apply  for  a  discharge 
is  appealable.  In  re  Casey,  195  Fed. 
322. 

[b]  Appeal  from  judgment  denying 
discharge. — In  re  McVoy  Hdw.  Co.,  200 
Fed.  949,  119  CCA  337. 
1010-88  In  re  Murphy,  229  Fed. 
988,  144  CCA  270;  Home  Bank  v. 
Lohm,  223  Fed.  633,  139  CCA  179; 
Southern  Cotton  Oil  Co.  v.  Elliotte,  218 
Fed.  567,  1.34  CCA  295;  Huttig  S. 
&  D.  Co.  r.  Stitt,  218  Fed.  1,  133  CCA, 
641;  In  re  Lane  Lumb.  Co.,  217  Fed. 
546,  133  CCA  398;  Sterne  v.  Merchants' 
Nat.  Bank,  216  Fed.  862,  133  CCA  66; 
Bernard  v.  Lea,  210  Fed.  583,  127  C 
CA  219;  Assets  Bealization  Co.  v.  Sov- 
ereign Bank,  210  Fed.  156,  126  CCA 
662;  In  re  Hartzell,  209  Fed.  775,  126 
CCA  499;  B-B  Electric  &  Tel.  Mfg. 
Co.  V.  Ins.  Co.,  206  Fed.  885,  124  CCA 
545;  In  re  Streator  Metal  Stamping 
Co.,  205  Fed.  280,  123  CCA  444;  Lump- 
kin V.  Foley,  204  Fed.  372,  122  CCA 
542;  Cooper  v.  Miller,  203  Fed.  383, 
121  CCA  567;  Kiskadden  v.  Steinle, 
203  Fed.  375,  121  CCA  559;  In  re  Qual- 
ity Shop  Co.,  '202  Fed.  196,  120  CCA 
410;  Adams  v.  Lumb.  Co.,  202  Fed. 
48,  120  CCA  302;  Nauman  v.  Brad- 
shaw,  193  Fed.  350,  113  CCA  274. 
ral  Right  to  a  Hen  contested. — New 
Hampshire  Sav.  Bank  v.  Varner,  216 
Fed.  721,  132  CCA  631. 


[b]  Adjudging  amount  due  on  claim. 
Bell  v:  Arledge,  192  Fed.  837,  113  CCA 
161. 

[c]  Order  reciulring  an  accounting  of 
money  received  in  contemplation  of  fil- 
ing of  a  petition  against  a  banirupt. 
In  re  Raphael,  192  Fed.  874,  113  CCA 
198. 

1012-92  In  re  Jacobson,  239  Fed.  79, 
152  CCA  129. 

1012-94  Assets  Realization  Co.  v. 
Sovereign  Bank,  210,  Fed.  156,  126  C 
CA  662  (party  to  a  controversy  to  de- 
termine ownership  of  a  claim  may  ap- 
peal); In  re  Dandridge  &  Pngh,  209 
Fed.  838,  126  CCA  562. 
1012-98  In  re  Parsons  Mfg,  Co., 
247   Fed.   126. 

1013-99  U.  S.  V.  Illinois  Sur.  Co., 
226  Fed.  653,  141  CCA  409. 
[a]  Writ  of  error  as  a  petition  to  re- 
view.— A  writ  of  error  which  is  ad- 
dressed to  questions  of  law  involved  in 
a  "proceeding  in  bankruptcy"  may  he 
allowed  to  stand  as  a  petition  to  re- 
view and  revise,  since  both  are  ranged 
on  the  same  side  of  the  demarcating 
line  and  the  methods  are  substantially 
alike.  In  re  Bryer  Print.  Co.,  216 
Fed.  878,  133  CCA  82;  Freed  v.  Cea-i 
tral  Trust  Co.,  215  Fed.  873,  132  CCA 
7. 

1013-2  Hume  v.  Myers,  242  Fed. 
827,  155  CCA  415;  Bothwell  v.  Fitzger- 
ald, 219  Fed.  408,  135  CCA  212- (order 
dissolving  interlocutory  injunction  re- 
straining proceedings  in  state  court  is 
a  controversy  arising  under  bankruptcy 
proceedings);  In  re  Gold,  210  Fed.  410, 
127  CCA  142;  In  re  Hartzell  209  Fed. 
775,  126  CCA  499;  In  re  Hamilton  Autd- 
mobile  Co.,  198  Fed.  856,  117  CCA  135; 
In  re  J.  Jungmann,  186  Fed.  302,  108 
CCA  380. 

1014-3  In  re  Hartzell,  209  Fed.  775, 
126  CCA  499;  In  re  Hamilton  Auto- 
mobile Co.,  198  Fed.  856,  117  CCA  135; 
In  re  Knosher  &  Co.,  197  Fed.  136, 
116  CCA  560. 

1015-4  Watson  v.  Adams,  242  Fed. 
441,  155  CCA  217;  In  re  Orr,  216  Fed. 
883,  133  CCA  87;  In  re  Lane  Lumb. 
Co.,  217  Fed.  546,  133  CCA  398;  In  re 
Breyer  Print.  Co.,  216  Fed.  878,  133  C 
CA  82;  Kirkpatrick  r.  Harnesberger, 
199  Fed.  886,  118  CCA  334;  In  re  Ham- 
ilton Automobile  Co.,  198  Fed.  856,  117 
CCA  135;  Thompson  v.  Mauzy,  174 
Fed.  611,  98  CCA  457. 
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1015-6  In  re  J.  Jungmann,  186  Fed. 
302,  108  CCA  380. 

1016-8  [a]  Suit  upon  the  trustee '8 
bond  is  not  a  proceeding  in  bankruptcy 
but  a  plenary  action  and  cannot  be  re- 
viewed by  petition  to  revise,  under 
Bankruptcy  Act,  §24b.  TJ.  S.  v.  Bug- 
gies, 221  Fed.  256,  137  CCA  109. 
lOie-9  Southern  Cotton  Oil  Co.  f. 
Elliotte,  218  Fed.  567,  134  CCA  295. 
1016-10  [aj  In  re  Petronio,  220 
Fed.  269,  136  CCA  285,  holding  that 
a  proceeding  to  determine  title  to  prop- 
erty held  by  trustee  and  claimed  ad- 
versely by  one  not  a  party  to  the  pro- 
ceedings is  a  summary  proceeding  and 
reviewable  by  petition  to  revise. 
1017-11  Stuart  v.  Britton  Lumb. 
Co.,  227  Fed.  49,  141  CCA  597;  Pin- 
del  V.  Holgate,  221  Fed.  342,  137  CCA 
158,  AnnCasl916C,  983;  In  re  Lane 
Lumb.  Co.,  217  Fed  546,  133  CCA 
398. 

[a]  Orders  revlsable. — This  section 
i(24b)  does  not  require  that  the  circuit 
court  of  appeals  should  revise  every 
interlocutory  order  that  may  affect  the 
course  of  a  bankruptcy  proceeding,  but 
only  such  orders  or  decrees  as  have  a 
certain  degree  of  definiteness  and  fin- 
ality. In  re  Chotiner,  218  Fed.  813, 
134  CCA  501. 

1017-12  Matter  of  Loving,  224  U. 
S.  183,  32  Sup.  Ct.  446,  56  L.  ed.  725; 
Duryea  Power  Co.  v.  Stembergh,  218 
U.  S.  299,  31  Sup.  Ct.  25,  54  L.  ed. 
1047;  In  re  Stitt,  252  Fed.  1,  164  CCA 
113;  In  re  Canister  Co.,  252  Fed.  70, 
164  CCA  182;  Sauve  v.  Inv.  Co.,  248 
Fed.  642,  160  CCA  542;  Chavella  v. 
Trust  Co.,  226  Fed.  400,  141  CCA  230; 
Pindel  V.  Holgate,  221  Fed.  342,  137  C 
CA  158,  AnnCasl916C,  983;  Bernard 
V.  Lea,  210  Fed.  583,  127  CCA  219;  In 
re  Judkins  Co.,  205  Fed.  892,  124  CCA 
205;  Williamson  v.  Richardson,  205  Fed. 
245,  123  CCA  427;  Stuart  v.  Reynolds, 
204  Fed.  709,  123  CCA  13;  In  re  Hol- 
den,  203  Fed.  229,  121  CCA  435;  In  re 
Witherbee,  202  Fed.  896,  121  CCA  254; 
In  re  Zinuer,  202  Fed.  197,  120  CCA 
411;  Johansen  Bros.  Shoe  Co.  v.  AUes, 
197  Fed.  274,  116  CCA  636:  In  re 
Flatland,  196  Fed.  310,  116  CCA  130. 
See  Gray  v.  Gudger  (CCA),  260  Fed. 
931. 

1018-13     Board    of      Education     ». 
Leary,  236  Fed.  521,  149  CCA  573. 
1018-15     In  re  Tanenhaus,  211  Fed. 
971,  128  CCA  469   (within  ten  days); 


In  re  Wink,  206  Fed.  348,  within  fif- 
teep  days. 

[a]  Ten  days. — In  re  Armann,  247 
Fed.  483,  159  CCA  537. 

1020-20      In    re    Trockmorton,      196 
Fed.  656,  116  CCA  348. 
1020-21     In  re  Witherbee,  202  Fed. 
896,  121  CCA  254. 

1022-39  Henkin  v.  Fousek,  246  Fed. 
285,  159  CCA  15;  In  re  Endlar,  192  Fed, 
762,  113  CCA  48. 

1022-40  See  Wells  &  Co.  v.  Sharp, 
208  Fed.  399,  125  CCA  615. 
1023-43  [a]  Each  method  of  pro- 
cedure for  the  review  of  orders  in 
bankruptcy  is  exclusive  of  the  other. 
Pindel  v.  Holgate,  221  Fed.  342,  137 
CCA  159,  AnnCasl916C,  983;  Both- 
well  i;.  Fitzgerald,  219  Fed.  408,  135 
CCA  212;  Salsburg  D.  Blackford,  204 
Fed.  438,  122  CCA  624;  In  re  Martin, 
201  Fed.  31,  119  CCA  363. 
1023-44  Matter  of  Loving,  224  U. 
S.  183,  32  Sup.  Ct.  446,  56  L.  ed.  725; 
In  re  Berthoud,  238  Fed.  797,  151  CCA 
647;  In  re  Lane  Lumb.  Co.,.  217  Fed. 
546,  133  CCA  398;  In  re  Orr,  216 
Fed.  883,  133  CCA  87;  In  re  Breyer 
Print.  Co.,  216  Fed.  878,  133  CCA  82; 
Freed  v.  Trust  Co.,  215  Fed.  873,  132  C 
CA  7;  In  re  Streator-Metal  Stamping 
Co.,  205  Fed.  280,  123  CCA  444;  Cooper 
V.  Miller,  203  Fed.  383,  121  CCA  567; 
Kirsner  v.  Taliaferro,  202  Fed.  51,  120 
CCA  305. 

1023-45  Nelson  v.  Heckscher,  219 
Fed.  682,  135  CCA  354. 
1023-46  [a]  Proceedings  for  the 
election  of  a  trustee  are  properly  re- 
viewed by  petition  for  review.  In  re 
Arti-Stain  Co.,  216  Fed.  942. 

[b]  Order  to  turn  over  property  to 
the  trustee  reviewable  by  petition. 
Kirsner  v.  Taliaferro,  202  Fed.  51,  120 
CCA  305. 

[e]  Other  illustralfions.— Gibbons  v. 
Goldsmith,  222  Fed.  826,  138  CCA 
252;  Shea  v.  Lewis,  2<)6  Fed.  877,  124 
CCA  537  (whether  district  court  er- 
roneously exercised  jurisdiction  to  de- 
termine the  merits  of  an  adverse  claim 
to  property) ;  Nelson  v.  Heckscher,  219 
Fed.  682,  135  CCA  354  (order  denying 
the  petition  of  the  trustee  to  recover 
certain  dividends) ;  Snow  r.  Dalton, 
203  Fed.  843,  122  CCA  161,  proceedings 
affirming  referee's  order  entitling  third 
person  to  participate  in  certain  secur- 
i'ies  for  indebtedness  of  bankrupt  cor- 
poration. 
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1024-50  [a]  Order  sustaining  a 
chattel  mortgage  executed  by  the 
bankrupt.  In  re  Tlatland,  196  Fed. 
310,  116  OCA  130. 

1024-51  [a]  Eight  to  a  lien.— Where 
petitioner's  claim  has  been  allowed 
in  full,  but  his  right  to  a  lien  re- 
jected, his  remedy  is  to  resort  to  a 
petition  to  revise  the  action  of  the 
court  in  denying  the  lien.  Huttig  8. 
&  D.  Co.  V.  Stitt,  218  Fed.  1,  133  CCA 
641. 

1024-56  In  re  Goldstein,  216  Fed. 
887,  133  CCA  91. 

1024-57  [a]  In  re  Petronio,  220 
Fed.  269,  136  CCA  285,  a  proceeding 
to  determine  title  to  property  held  by 
trustee  and  claimed  adversely  by  one 
not  a  party  to  the  proceedings. 
1024-60  Armstrong  v.  Norris,  247 
Fed.  253,  159  CCA  347. 
1025-63  Manson  v.  Mesirov  (CCA), 
254  Fed.  799. 

[a]  Permitting  or  refusing  amend- 
ments to  petition  in  bankruptcy  is 
matter  of  discretion  with  lower  court 
and  will  not  be  reviewed  unless  abuse 
of  discretion  is  shown.  Sabin  v.  Blake- 
McFall  Co.,  223  Fed.  501,  139  CCA 
49. 

1025-65    In  re  Kinnane  Co.'s  Estate, 
242   Fed.   769,   155   CCA   357. 
1026-68      Gandia    v.    Cadierno,    233 
Fed.   739,   147   CCA  505;   In  re  Vidal, 

230  Fed.  603,  145  CCA  13;  In  re  Mur- 
phy Boot  &  Shoe  Co.,  242  Fed..  991. 
[a]  On  reversal  where  it  appears  the 
petition  was  delayed  and  the  estate  is 
substantially  deteriorated  and  is  in- 
sufficient to  meet  petitioner's  claim, 
costs  will  not  be  allowed  either  party. 
In  re  Bndlar,  192  Fed.  762,  113  CCA 
48. 

1026-69  Mitchell  Store  Building  Co. 
V.  Carroll,  232  U.  S.  379,  34  Slip.  Ct. 
410,  58  L.  ed.  650;  Babbitt  v.  Read, 
240  Fed.  694,  153  CCA  492;  Lumpkin 
V.  Foley,  204  Fed.  372,  122  CCA  542. 
See  Hobbs  v.  Head  &  Dowst  Co.,  191 
Fed.  811,  112  CCA  325. 
1026-71  Household  Supply  Co.  v. 
White'aker,  236  Fed.  730,  150  OCAj 
62;  Barton  Lumb.  &  B.  Co.  v.  Prowitt, 

231  Fed.  919,  146  CCA  115;  In  re  Isert, 

232  Fed.  484. 

[aj  The  statute  relates  euly  to  ap- 
peals taken  expressly  under  the  bank- 
ruptcy statute.  Hobbs  v.  Head  & 
Dowst  Co.,  191  Fed.  811,  112  CCA  325. 


1026-72  Wuerpel  v.  Bank,  238  Fed. 
269,  151  CCA  285. 

[a]  The  remedy  upon  a  dismissal  of 
a  petition  to  review  a  decision  is  by 
an  application  to  the  supreme  court 
for  a  writ  of  mandamus  or  of  certior- 
ari. Kyle  V.  Hammond,  192  Fed.  559, 
113  CCA  31. 

1027-73  Lumpkin  v.  Foley,  204 
Fed.  372,  122  CCA  542. 

[a]  Findings  should  be  requested, 
Such  findings  and  conclusions  will  not 
ordinarily  be  made  unless  requested. 
The  request  should  be  made  before  the 
decree  of  court  is  entered.  Washington 
1!.  Tearney,  197  Fed.  307,  117  CCA  53. 

BANKS  AND  BANKING 
3-1  [a]  Capacity  of  clearing  house 
to  sue. — As  a  voluntary  association  the 
banks  composing  the  clearing  house 
cannot  appear  as  a  party  to  an  action, 
but  the  component  banks  may  jointly 
maintain  an  action  to  recover  debts 
due  the  association.  Ellis  v.  Jones, 
144  Ga.  120,  86  SE  317.  ' 

[b]  The  president  of  a  bank  has 
inherent  right  of  conducting  the  litiga- 
tion of  his  bank,  unless  limited  by  stat- 
ute or  the  charter  or  by  laws  of  the 
bank,  and  he  may  commence  and  dis- 
miss actions.  Yatesville  Banking  Co. 
V.  Bank,  17  Ga.  App.  420,  87  SE  606. 
4-5  [a]  After  a  bank  coriwratioa  is 
dissolved  it  is  incapable  of  maintain- 
ing an  action.  All  actions  by  such  a 
corporation  which  are  pending  when 
corporation  is  dissolved,  abate  upon 
such  dissolution  in  the  absence  of  a 
statute  to  the  contrary.  American  Ex- 
change Bank  v.  Mitchell,  179  111.  App. 
612. 

4-7     Comp.  4   Standard  Proc.  28,  35, 
49,  52,  and  supplement  thereto. 
4-9     Domestic  corporation-public  act. 
Bank    of   Utica    v.   Smedes,     3     Cow. 
(N.  T.)   662,  684. 

4-10     See  McWhirter  v.  Bank   (Tex. 
Civ.),  182  SW  682. 
6-14     But  see  Markham-Stephens  Co. 
V.  Co.   (N.  C),  99  SE  17. 
7-16    Planters'  Nat.  Bank  v.  Co.  (N. 
C),  99  SE  199. 

7-17  Fellows  v.  Bank  (Mich.),  159 
NW  335. 

8-18  Planters'  Nat.  Bank  v.  Co.  (N. 
C),  99  SE  199. 

8-22  [a]  Depositor  may  sue  to  re- 
cover the  amount  of  his  deposit  if  pay- 
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ment  is  refused.  Bank  of  Des  Arc  v. 
Moody,  110  Ark.  39,  161  SW  134. 
[b]  Where  deposit  is  special  the  de- 
positor must  apeeifically  allege  that 
fact.  Mississippi  Cent.  E.  Co.  v.  Con- 
ner, 114  Miss.  63,  75  S  57. 
8-23  Citizens  Bk.  &  Tr.  Co.  v.  Hinkle, 
126  Ark.  266,  189  SW  679;  Central  Sav. 
Bank  &  Tr.  Co.  v.  Amalgamated  Soc, 
24  Colo.  App.  438,  134  P  1007;  Kiffe 
V.  Bank,  171  Ky.  767,  188  SW  775; 
Moore  v.  Bank  &  Tr.  Co.,  173  N.  C. 
180,  91   SE   793. 

[a]  Action  by  beneficiaries  of  trust 
fund  improperly  applied  by  bank.  Uni- 
ted States  &  G.  Co.  v.  Bank  &  Tr.  Co., 
228  Fed.  448,  143  CCA  30. 

[b]  Formal  demand  not  necessary 
where  bank  denies  that  it  holds  any  of 
depositor's  money.  Altman  v.  Bank, 
86  Kan.  930,  122  F.  874. 

10-31    Southern  Bk.  &  Tr.  Co.  v.  Sel- 
lers, 18  Ga.  App.  599,  89  SE  1094. 
11-33     American   Nat.  Bk.   v.   Trust 
Co.,  172  N.  C.  344,  90  SE  302. 
12-34    Standard  Tr.  Co.  v.  Bank,  240 
Fed.  303,  153  CCA  229;  Bank  of  Shaw 
V.  Eansom,  112  Miss.  440,  73  S  280. 
12-42     Baker  v.  Surety  Co.,   181  la. 
634,  159  NW  1044. 

13-50  Golden  v.  Cervenka,  278  111. 
109,  116  NE  273;  Norris  Safe  &  L.  Co. 
V.  Weaver,  81  Or.  670,  160  P  807. 

[a]  The  liability  remains  as  long  as 
the  stock  stands  in  the  name  of  the 
stockholder  on  the  books  of  the  cor- 
poration, even  though  a  sale  of  the 
stock  had  been  effected.  Freeman  v. 
Jackson,  146  Ga.  55,  90  SE  467. 

[b]  Uable  to  an  amount  equal  to  the 
face  value  of  their  respective  shares. 
Crawford  v.  Swicord,  147  Ga.  548,  94 
SE  1025. 

15-55  Toll  V.  Cobbey,  22  Colo.  App. 
244,  124  P  357;  Eichards  v.  Sehar- 
mann,  97  Misc.  143,  161  NTS  109. 
[a]  Pleading — allegations  of  liability. 
A  bill  by  a  creditor  seeking  to  subject 
the  unpaid  subscription  to  the  stock 
of  a  bank  to  the  payment  of  the  bank 's 
debts  was  not  demurrable  for  not  show- 
ing liability  of  the  stockholder,  when 
it  alleged .  that  complainants  were  not 
preferred  creditors,  and  that  the  as- 
sets of  the  bank,  without  the  unpaid 
subscription,  were  not  suflB^cient  to  pay 
the  claims  of  preferred  creditors  and 
that_it  was  necessary  to  subject  the 
unpaid  subscription.  Drennen  t!.  Jenk- 
ins, 180  Ala.  261,  60  8  856. 


17-67     Golden  v.  Cervenka,   278   111. 

409,  116  NE  273. 

18-69    Van  Tuyl  t;.  Schwab,  172  App. 

Div.  670,  158  NYS  424. 

[a]     Bank  examiner  may  bring  action 

against    stockholders   when   assets   are 

insufficient  to  pay  depositors,  without 

waiting  uhtil   assets   are     applied     or 

other  assets  collected.    Pate  v.  Bk.,  116 

Miss.  666,  77  S  601. 

20-78     Toll  V.  Cobbey,  22  Colo.  App. 

244,  124  P  357. 

[a]  A  bill  seeking  recoTery  of  a  frac- 
tional part  or  percentage  of  the  stock- 
holders' liability  comes  within  the 
equitable  jurisdiction  of  the  court. 
Bankin  v.  Miller,  ?'07  Fed.  602. 

[b]  Accounting. — As  liability  of 
stockholders  is  secondary  to  that  of  the 
bank  itself,  a  creditor  may  come  into 
equity  to  have  an  accounting  as  to  the 
liabilities  of  the  corporation  and  the 
distribution  of  its  assets  in  order  to 
determine  the  amount  of  his  claim  for 
which  the  stockholders  are  liable.  Mos- 
ler  Safe  Co.  v.  Trust  Co.,  153  App. 
Div.  117,  138  NYS  298. 

[e]  Sequestration  or  insolvency  pro- 
ceedings.— The  stockholders '  liability 
constitutes  a  reserve  or  trust  fund  for 
the  benefit  of  creditors,  and  is  enforce- 
able only  in  sequestration  or  insolv- 
ency proceedings  in  which  all  creditors 
are  afforded  an  opportunity  to  be 
heard.  Northwestern  Tr.  Co.  v.  Brad- 
bury, 117  Minn.  83,  134  NW  513,  Ann 
Casl913D,  69. 

23-86  Mosler  Safe  Co.  v.  Trust  Co., 
208  N.  Y.  524,  101  NE  786;  Van  Tuyl 
V.  Schwab,  172  App.  Div.  670,  158  N 
YS  424. 

23-87  Van  Tuyl  v.  Schwab,  supra. 
23-90  [a]  Preliminary  judgment 
against  corporation. — Though -the  lia- 
bility of  stockholders  be  secondary  it 
is  not  necessary  to  first  absolutely  ex- 
haust the  assets  of  the  corporation, 
legal  and  equitable,  before  suing  stock- 
holders on  their  liability,  where  the 
necessity  for  resorting  to  the  liability 
of  stockholders  is  made  to  appear.  La- 
mar V.  Taylor,  141  Ga.  227,  80  SE 
1085. 
26-5    Williams  v.  Carver,  171  Cal.  658, 

154  P  472;  Barth  v.  Pock,  50  Mont. 
418,  155   P  282. 

26-7     Barth  v.  Pock,  50  Mont.  418, 

155  "P  282. 

27-11  [a]  Stockholders  of  a  safe 
deposit  'Company   under   §303    of    the 
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New  York  Banking  Law  may  be  sued 
jointly  or  severally.  Hosier  Safe  Co. 
V.  Trust  Co.,  153  App.  Div.  117,  138 
NYS  298,  a£E.  208  N.  Y.  524,  101  NE 
786. 

28-14  Van  Tuyl  v.  Carpenter,  135 
Tenn.  629,  188  8W  234.  See  infra, 
49-49. 

[a]      State    superintendent    of    banks 
may  sue. — Van   Tuyl   v.   Schwab,    172 
App.  Div.  670,  158  NYS  424. 
29-23     Sargent  v.  Waterbury,  83  Or. 
159,  163  P  416. 

29-25  See  Van  Tuyl  v.  Carpenter, 
135  Tenn.  629,  188  SW  234. 
[a]  Where  receiver  holds  legal  title 
to  claim  sued  on,  he  may  maintain  suit 
anywhere  as  of  right.  Van  Tuyl  v.  Car- 
penter, 135  Tenn.  629,  188  SW  234. 
30-32  Sargent  v.  Waterbury,  83  Or. 
159,  163  P  416. 

[a]  In  the  complaint  It  is  necessary 
to  allege  not  only  for  how  many  shares 
the  stockholder  subscribed  but  also 
how  much  remains  unpaid  upon  his  sub- 
scription. Norris  Safe  &  L.  Co.  v. 
Weaver,  81  Or.  670,  160  P  807. 
30-34  [a]  Inferentially  alleged. 
An  allegation  that  since  ■a,  certain  date 
the  superintendent  of  banks  has  been 
in  possession  of  the  property,  business 
and  assets  of  the  plaintiff,  and  is  now 
in  possession  of  the  same  ' '  for  the 
purpose  of  liquidating  its  affairs  in  ac- 
cordance with  section  19  of  the  Bank- 
ing Law  of  the  State  of  New  York," 
is  sufficient  to  justify  an  inference  of 
insolvency.  La  Payette  Trust  Co.  v. 
Beggs,  163  App.  Div.  959,  148  NYS 
414. 

32-44  [a]  In  federal  courts. — ^In 
the  absence  of  any  provision  in  the  act 
of  congress  creating  the  double  liabil- 
ity of  stockholders  of  national  banks, 
fixing  a  period  of  limitation  within 
which  actions  for  its  enforcement  must 
be  brought,  the  statute  of  limitations 
of  the  state  where  suit  is  brought  gov- 
erns, 80  far  as  applicable.  Bankin  v. 
Miller,  207  Fed.  602. 
34-55  Magale  v.  Fomby,  132  Ark. 
289,  201  SW  278. 

35-58  [a]  Separate  decrees  against 
any  offtcers  of  a  bank  participating  in 
misappropriations  and  transactions  oc- 
casioning losses,  may  be  rendered,  they 
being  jointly  and  severally  liable  for 
such  misappropriations  and  losses. 
Benedum  v.  Bank,  72  W.  Va.  124,  78 
SE  656. 


35-59     Magale   v.   Fomby,   132  Ark. 

289,  201  SW  278. 

35-63      [a]   Petition    by    one    other 

than    assignee    should    allege    demand 

upon  and   refusal  by   assignee  to  sue. 

Murrell  v.  Traders'  &  Truckers'  Bank, 

113  Va.  665,  75  SE  97. 

36-64    Freeman  v.  Jackson,  227  Fed. 

688. 

[a]  Suits  by  stockholders.— Where 
the  receiver  refuses  to  sue  directors  of 
a  bank  as  its  managing  officers,  to  re- 
cover sums  lost  through  their  negli- 
gence and  mismanagement,  some  of  the 
stockholders  may  institute  suit  on  be- 
half of  all.  Such  receiver  is  properly 
made  a  party  defendant.  Ellis  v.  Mer- 
cantile ■  Co.,  103  Miss.  560,  60  S  649, 
AnnCasl915B,  526,  43  LEA  (NS)  982. 

[b]  Averring  depositors'  right  to  sue. 
In  an  action  by  depositors  of  a  bank 
where  suit  should  be  by  receiver,  an 
allegation  that  the  receivers  of  said 
bank  have  declined  to  institute  any 
suit  against  said  directors  to  assert  the 
liability  herein  asserted,  but  which 
does  not  state  by  whom  or  on  what 
ground  the  demand,  if  any,  was  made, 
is  insufficient  to  show  right  of  deposi- 
tors to  bring  suit.  Saunders  v.  Bank 
of  Mecklenburg,  113  Va.  656,  75  SB 
94. 

36-66  Freeman  v.  Jackson,  227  Fed. 
688. 

36-67  Benedum  v.  Bank,  72  W.  Va. 
124,  78  SE  656. 

37-T2  Wallaeh  v.  Billings,  277  Bl. 
218,  115  NE  382. 

37-73  Bailey  v.  Babcock,  241  Fed. 
501 ;  Freeman  v.  Jackson,  227  Fed.  688. 
38-74  Freeman  v.  Jackson,  227  Fed. 
688. 

38-75  [a]  Three  year  limitation. 
Zimmerman  v.-  Ins.  Co.,  121  Ark.  408, 
181  SW  283. 

[b]  Bill  prematurely  brought  against 
officers  and  directors  for  loans  negli- 
gently made  by  them  whereby  insolv- 
ency was  brought  about,  if  the  deht- 
ors  are  not  wholly  insolvent  at  time 
of  suit  and  collections  might  yet  be 
made  from  them,  for  there  can  be  no 
negligence  without  damage.  Green  i;. 
Bkg.  &  Tr.  Co.,  133  Tenn.  609,  182 
SW  244. 

38-82  [a]  Charging  usurious  inter- 
est.— An  indictment  charging  that  de- 
fendant on  a  certain  date  loaned  S. 
E.  the  sum  of  $24.50,  and  between  De- 
cember  21,   1910,  and   March  3,  1911, 
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did  wrongfully  and  unlawfully  charge 
said  S.  R.  interest  on  the  sum  of  $12.60, 
is  not  bad  as  alleging  that  the  inter- 
est was  charged  after  the  loan  was 
made,  nor  because  it  fails  to  state 
the  time  when  the  act  was  committed, 
or  because  it  charges  more  than  one 
crime.  P.  v.  Young,  207  N.  Y.  522,  101 
NE  451,  aff.  153  App.  Div.  567,  138 
NYS  60. 

[b]  Immateiial  variance. —  Where  it 
appeared  that  the  true  balance  due 
from  one  bank  to  another  was  $14,947.- 
68  instead  of  $14,895.97  as  alleged  in 
the  indictment,  a  directed  verdict  on 
the  ground  of  variance  was  properly 
refused.  The  gist  of  offense  was  the 
making  of  the  false  entry;  exact 
amount  of  the  balance  stated  was  not 
material.  Phillips  v.  U.  S.,  201  Fed. 
259,  120  CCA  149. 

[c]  Instructions. — In  prosecution  of 
national  bank  oficials  for  making  a 
false  report  to  comptroller  of  currency, 
the  court  properly  charged  the  jury 
that  the  defendants  might  be  found 
guilty  upon  proof  that  the  false  entries 
were  made  in  pursuance  of  a  previous 
arrangement  between  the  clerk  who 
made  them  and  the  defendants  who  in- 
stigated them.  Eettenbach  v.  V.  S., 
202  Fed.  377,  120  CCA  505. 

39-88  Hinshaw  v.  8.  (Ind.),  124  NE 
458. 

[a]  Publishing  false  report. — As  to 
indictment  for  making  or  publishing  a 
false  report  o*  the  condition  of  a  bank, 
see  S.  V.  O'Neill,  24  Ida.  582,  135  P 
60. 

[b]  Surplusage. — Where  an  indictment 
charges  offense  of  rendering  a  false 
statement  ti  state  corporation  com- 
mission, and  also  charges  a  failure  to 
make  examination  of  money  of  bank 
as  required  by  statute,  the  latter 
charge  will  be  treated  as  surplusage 
and  will  not  vitiate  the  indictment. 
Thornton  v.  C,  113  Va.  736,  73  SE  481. 
40-94  Morris  v.  S.,  102  Ark.  513, 
145  SW  213;  Brown  v.  S.,  68  Tex.  Cr. 
269,  151  SW  561. 

[a]  Description  of  deposit. — Allega- 
tion that  "seventy -five  dollars"  was 
received,  sufSciently  descibes  the  prop- 
erty received  as  being  seventy-five  dol- 
lars in  money  and  not  some  other  spec- 
ies of  property.  S.  v.  Taylor,  106  Miss. 
850,  64  S  740. 

40-95  Brown  v.  S.  (Tex.  Civ.),  162 
SW  339.  • 


41-96  Brown  v.  8.  71  Tex.  Cr.  353, 
162  SW  339. 

[a]  Necessary  allegations. — Under  act 
making  it  a  criminal  offense  for  a  priv- 
ate banker  or  his  employe  to  receive 
deposits  with  actual  knowledge  that 
the  bank  at  the  time  is  insolvent,  an 
indictment  is  insufficient  which  charges 
that  the  accused,  being  the  cashier  of 
a  designated  private  bank,  did  with 
actual  knowledge  that  the  said  bank 
was  insolvent  receive  the  money  of 
a  depositor,  without  alleging  who  the 
owner  or  owners  of  the  bank  were,  or 
that  the  accused  was  a  private  banker, 
or  that  he  was  the  employe  of  a  priv- 
ate banker.  In  order  to  bring  the 
accused  within  the  terms  of  the  act, 
he  must  have  been  either  a  private 
banker  himself,  or  the  employe  of  a 
private  banker  at  the  time  he  received 
the  deposit;  and  to  charge  him  as  the 
employe  of  a  private  bank  or  bankers, 
it  must  be  charged  that  said  banker  or 
bankers,  or  the  owners  of  the  private 
bank,  were  then  insolvent.  The  allega- 
tion that  the  private  bank  designated 
was  insolvent,  without  stating  who  its 
owner  or  owners  were,  is  not  a  suflS- 
cient  charge  that  the  accused  himself 
was  insolvent  if  he  was  prosecuted  as 
a  private  banker,  nor  that  his  princi- 
pals were  insolvent  if  he  was  being 
prosecuted  as  an  employe.  Boyenton 
V.  C,  114  Va.  841,  76  SE  945. 
41-97  [a]  A  designation  of  defend- 
ant as  president  of  the  bank  is  suffi- 
cient to  show  that  he  was  an  officer  of 
the  bank.  Morris  v.  8.,  102  Ark.  513, 
145  SW  213. 

[b]  That  defendant  knowingly  re- 
ceived and  knowingly  permitted  a 
check  to  be  received  and  accepted  on 
deposit  may  be  charged  in  one  count, 
both  acts  constituting  one  offense.  Wil- 
kin V.  a.,  121  Ark.  219,  180  SW  612. 

[c]  Setting  out  representative  capa- 
city of  defendant. — An  indictment  al- 
leging that  the  defendant  as  president 
of  the  bank,  knowing  and  having  good 
reason  to  believe  the  bank  to,  be  in- 
solvent did  unlawfully  receive  a  de- 
posit of  seventy-five  dollars  in  said 
bank,  sufficiently  alleges  that  in  re- 
ceiving the  deposit  defendant  was  act- 
ing as  agent  or  representative  of  the 
bank.  S.  v.  Taylor,  106  Miss.  850, 
64  S  740.  See  S.  v.  Winstandley,  154 
Ind.  443,  57  NE  109.  holding  contra. 
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41-98  [a]  Character  of  money  de- 
posited need  not  be  stated  in  the  in- 
dictment; that  is,  whether  it  was  coin, 
bank  bills,  treasury  notes,  etc.,  and  the 
denoinination  thereof.  S.  v.  Taylor,  106 
Miss.  850,  64  S  740. 

42-4  [a]  Instructions. — In  a  prose- 
cution for  receiving  money  with  knowl- 
edge of  banks'  insolvency  the  court 
should  properly  instruct  tl^e  jury  in  re- 
gard to  the  question  of  solvency. 
Brown  v.  S.,  68  Tex.  Cr.  269,  151  SW 
561. 

43-8  Stout  V.  V.  8.,  227  Fed.  799,  142 
CCA   323. 

43-9  Stout  V.  U.  8.,  227  Fed.  799,  142 
CCA  323;  Barrios  v.  S.  (Tex.  Cr.),  204 
SW  326. 

[a]  Indictment  for  permitting  share- 
holders to  become  indebted  to  bank  in 
a  sum  exceeding  fifty  per  cent  of  the 
paid-up  capital  held  sufficient  where  it 
charged  that  defendants,  as  of&cers  and 
directors  of  a  bank,  knowingly  and  wil- 
lingly permitted  shareholders,  includ- 
ing themselves,  to  become  indebted, 
etc.  S.  V.  McPherson,  30  S.  D.  547, 
139  NW  368. 

[b]  Consolidation  of  indictments. 
Where  several  indictments  and  all  of 
the  counts  charged  the  defendant  as 
president  of  the  American  National 
Bank  of  Bartlesville,  Okla.,  with  acts 
of  the  same  character  and  degree,  an 
order  of  consolidation  was  permissible 
under  §1024  of  the  Eev.  St.  of  the  Uni- 
ted States  (U.  S.  Comp.  St.,  1901,  p. 
720).  Norton  v.  U.  S.,  205  Fed.  593, 
123  CCA  609. 

[c]  Owner  of  a  priTate  bank  must  be 
alleged. — Ex  parte  Rovnianek,  41  Nev. 
141,  168  P  327. 

43-10  Seidenkianz  v.  Supreme  Lodge 
(Mo.  App.),  199  SW  451. 
[a]  Allegation  that  bank  sustained 
loss  by  the  transaction,  is  not  neces- 
sary in  an  indictment  for  misappropri- 
ating funds  of  a  bank.  Norton  v.  V. 
S.,  205  Fed.  593,  123  CCA  609. 
43-11  Sheridan  v.  V.  &.,  236  Fed.  305, 
149  CCA  437. 

44-13  McCallum  v.  U.  S.,  247  Fed. 
27,  159  CCA  245;  Sheridan  v.  IT.  S., 
236  Fed.  305,  149  CCA  437;  Eichey  v. 
Sovereign  C.  of  W.  0.  T.  W.  (la.),  168 
NW  276;  Mackie  v.  Grand  Lodge,  A. 
0.  U.  W.,  100  Kan.  345,  164  P  263. 
44-14  Mackie  v.  Grand  Lodge,  100 
Kan.  345,  164  P  263. 


44-15  Mackie  v.  Grand  Lodge,  A, 
O.  V.  W.,  100  Kan.  345,  164  P  263. 

[a]  Duplicity. — Where  an  indictment 
charges  that  when  a  draft  for  $27,125 
was  drawn  there  was  substituted  in 
its  place  three  promissory  notes,  ag- 
gregating said  sum  of  $27,125,  which 
notes  were  fictitious,  of  no  value,  and 
worthless,  such  indictment  is  not  bad 
because  of  duplicity  on  the  theory  that 
as  three  notes  were  used  as  substitutes 
for  the  draft,  three  offenses  are  charg- 
ed. Norton  v.  V.  S.,  205  Fed.  593,  123 
CCA  609. 

49-49  [a]  Action  by  commissioner 
in  name  of  bank  is  proper.  McWhirter 
V.  Bank   (Tex.  Civ.),  182  SW  682. 

[b]  State  superintendent  of  banks 
may  in  the  name  of  insolvent  bank 
prosecute  and  defend  in  all  legal  pro- 
ceedings. Borough  Bk.  v.  Thompson, 
172  App.  Div.  527,  158  NYS  871,  §19 
Banking  Law,  Consol.  Laws,  ch.  2. 

[c]  The  state  is  the  real  party  in  in- 
terest in  proceedings  to  wind  up  the 
affairs  of  an  insolvent  bank  and  col- 
lecting the  assets.  Actions  should  he 
brought  in  its  name  on  the  relation  of 
the  bank  commissioner.  Bailey  v. 
Lankford,  54  Okl.  692,  154  P  672. 
50-53  Standard  Tr.  Co.  v.  Bank,  240 
Fed.   303,   153   CCA   229. 

52-71  Alleman  v.  Sayre,  79  W.  Va. 
763,  91  SE  805,  LEA  1917D,  1002. 
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56-1  Craft  v.  S.,  21  Ga.  App.  258, 
94  SE  281;  C.  v.  Adkins,  169  Ky.  487, 
184  SW  372;  P.  V.  Snell,  216  N.  T. 
627,  111  NE  50;  Powell  v.  S.,  84  0.  St. 
165,  95  NE  660,  36  LEA  (NS)  255; 
Bowen  v.  Parsons,  78  W.  Va.  791,  90 
SE  336. 

56-3  Belford  v.  S.,  96  Ark.  274,  131 
SW  953;  Hamden  v.  Collins,  85  Conn. 
327,  82  A  636;  P.  v.  Tice,  272  III.  516, 
112  NE  372;  S.'  V.  Herbert,  96  Kan. 
440,  152  P  667;  C.  v.  Adkins,  169  Ky. 
487,  184  SW  372;  C.  v.  Smalling,  146 
Ky.  197,  142  SW  372;  Easton  v.  Eas- 
ton,  112  Me.  106,  90  A  977,  52  LEA 
(NS)'799;  McDonald  v.  Brown,  90 
Neb.  676,  134  NW  263;  Payne  r.  Thom- 
as, 176  N.  C.  401,  97  SE  212;  S.  v. 
Currie,  161  N.  C.  275,  76  SE  694;  S.  v. 
Speed,  7  Okl.  Cr.  47,  121  P  1090;  An- 
derson V.  a.,  42  Okl.  151,  140  P  1142; 
S.  V.  Pickering,  29  S.  D.  207,  136  NW 
105,   40   LEA    (NS)    144;    S.  v.  Beese, 
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43  Utah  447,  135  P  270;  Bratt  v.  Corn- 
well,  68  W.  Va.  541,  70  SE  271. 
[a]  Although  penal  and  oiuasi-criin'- 
iaal  in  its  nature,  for  all  purposes  of 
procedure  and  trial  a  bastardy  proceed- 
ing is  a  civil  action.  Smith  v.  S.,  13 
Ala.  App.  411,  69  S  406. 
57-4  S.  V.  Edens,  88  S.  C.  302,  70  S 
E  609. 

58-5     Smith   v.  &.,  146  Wis.  Ill,  130 
NW  894,  33  LEA  (NS)  463. 
58-6     S.  v.-  Edens,   88   S.   C.   302,   70 
SE  609. 

[a]  JuTisdiction  of  justice  of  peace. 
Justice  of  peace  may  only  condu(it  pre? 
liminary  examination  and  not  try  any 
one  accused  of  violating  Gen.  Code, 
§13,008.  McKelvy  i:  S.,  87  O.  St.  1, 
99  NE  1076. 

[b]  Mere  failure  to  take  down  evi- 
dence does  not  deprive  justice  of  his 
jurisdiction.     Ham  v.   West,  117   Miss. 

,  340,  78  S  291. 
59-7     Belford  v.  8.,  96  Ark.  274    131 
SW  953;  Dent  v.  McDougle,  75  W.  Va. 
588,  84  SE  382. 

59-8  Grace  v.  S.  (Ala.  App.),  77  S 
978;  P.  V.  Michael,  189  111.  App.  495; 
P.  V.  Hill,  152  111.  App.  78;  P.  v.  An- 
ders, 173  111.  App.  561. 
[a]  Municipal  court  of  Wilmington. 
Eepinski  v.  S.,  6  Boyce  (Del.)  21,  96 
A  198. 

60-9  S.  V.  Hardesty,  132  Md.  172, 
103  A  461. 

60-10  P.  V.  Oppenheimer,  170  Mich. 
595,  136  NW  399.  See  S.  v.  Bowdle 
(Del.),  83  A  1084;  Jones  v.  S.,  11  Ga. 
App.  760,  76  SE  72;  S.  v.  District  Ct. 
138  Minn.  77,  163  NW  797;  Anderson 
V.  S.,  42  Okl.  151,  140  P  1142. 

[a]  County  of  hlrth  of  child  only 
proper  county  in  which  to  bring  action 
if  child  born  within  state,  and  county 
of  mother's  residence  if  born  without 
the  state.  C.  v..  Adkins,  169  Ky.  487, 
184  SW  372. 

[b]  Where  mother  is  not  emancipated 
suit  may  be  brought  in  county  where 
her  parents  reside.  S.  v.  Stark,  149  la. 
749,  129  NW  331,  AnnCasl912D,  362. 
60-11  [a]  That  child  was  bom  in 
another  county  does  not  aflfect  mother 's 
right  to  bring  action.  P.  v.  Graft,  170 
111.  App.  309. 

[b]  Rule  as  to  venue. — "In  fixing  the 
place  for  trial,  it  makes  no  difference 
where  the  cause  of  action  arose,  where 
the  child  was  born,  or  where  the  mother 
or  child  may  be  domiciled  at  the  time 


the  action  is  brought."  S.  v.  Picker- 
ing, 29  S.  D.  207,  136  NW  105,  40 
LEA  (NS)  144;  S.  v.  Btter,  24  S.  D. 
636,  124  NW  957,  140  AmSt  801;  S. 
V.  Patterson,  18  S.  D.  251,  100  NW 
162. 

60-16  S.  V.  Chambers,  37  S.  D.  555, 
159  NW  113,  §807,  Code  Civ.  Proc. 

[a]  Mother  or  guardian  either  gen- 
eral or  ad  litem  may  prosecute  action 
on  behalf  of  infant.  Pact  that  mother 
is  living  does  not  prevent  action  by 
guardian.  Gambetta  v.  Gambetta,  30 
Cal.  App.  261.  157  P  1141. 

61-17  [a]  Marriage  of  relatrix  sub- 
sequent to  pregnancy,  but  before  birth 
of  child,  no  bar  to  prosecution.  P.  v. 
Gleason,  211  111.  App.  380. 
62-19  Mother  may  bring  action. — 
Fernandez  v.  Aburrea  (Cal.  App.),  183 
P  366. 

62-20  See  Gambetta  v.  Gambetta,  30 
Cal.  App.  261,  157  P  1141. 
62-21  S.  V.  Lyons  (Kan.),  180  P  802. 
62-23  [a]  Private  counsel  may 
prosecute. — "Section  1533m  (ch.  648, 
Laws,  1907)  was  designed  to  provide 
counsel  at  the  expense  of  the  state  for 
every  mother  who  desired  to  avail  her- 
self of  its  provisions;  but  she  is  not 
limited  to  the  services  of  the  district 
attorney."  Smith  v.  S.,  146  Wis.  Ill, 
130  NW  894,  33  LEA  (NS)  463. 

[b]  Overseers  of  the  poor. — C.  i:  Ken- 
ney,  229  Mass.  157,  118  NE  234. 
62-24     Smith  v.  S.,  13  Ala.  App.  411, 
69  S  406. 

63-27  [a]  Waiver  of  defective  ver- 
ification.— A  complaint  verified  before 
a  notary  public  is  insuflicient;  but  if 
no  objections  are  made  until  after  the 
hearing  before  the  justice  of  the  peace 
the  objection  is  waived.  Sutorius  v. 
Stalder,  88  Neb.  843,  130  NW  750. 
64-29  Hellmau  v.  Karp  (Conn.),  105 
A  678;  S.  v.  Croatt,  179  la.  658,  161 
NW  648. 

[a]  Indictment  alleging  Impossible 
date  of  birth,  subsequent  to  finding  of 
indictment  held  siifllcient,  the  time  of 
birth  of  the  child  not  being  of  the  es- 
sence of  the  offense.  Allen  v.  S.,  128 
Md.  265,  97  A  362. 

[b]  Allegation  of  unmarried  state  of 
parties  held  sufScient.  Gambetta  v. 
Gambetta,  30  Cal.  App.  261,  157  P 
1141. 

[c]  For  allegations  and  proof  neces- 
sary in  case  of  married    woman,    see 
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Bowen  v.  Parsons,  78  W.  Va.  791,  90 
SE  336. 

64-30  [a]  Hace  of  birth.  — Com- 
plaint must  show  that  child  was  born 
in  the  county  where  action  is  brought. 
Campbell  v.  S.,  64  Fla.  39,  59  S  893. 
65-33  [a]  Contra,  a  complaint 
which  fails  to  allege  the  residence  of, 
the  mother  within  the  county  is  fatally 
defective.  Anderson  v.  S.,  42  Okl.  151, 
140  P  1142. 

65-34  S.  V.  Solie,  137  Minn.  279,  163 
NW  505. 

65-37     Hamden  v.   Collins,   85   Conn. 

327,  82  A  636. 

66-40     [a]    Not  retroactive.  —  An 

amendment  to  the  return  on  the  war- 
rant does  not  go  back  and  validate 
proceedings  where  court  had  erroneous- 
ly '  assumed  jurisdiction  and  entered 
judgment.  Hamden  v.  Collins,  85  Conn. 
327,  82  A  636. 

66-43  Bowen  v.  Parsons,  78  W.  Va. 
791,  90  SE  336. 

66-44  Hamilton  v.  B.,  127  Md.  312, 
96  A  523. 

[a]  For  preliminary  procedure  and 
bond  in  Georgia,  see  Thomas  v.  S.,  18 
Ga.  App.  331,  89  SE  436,  Pen.  Code, 
1910,  §682. 

67-49  S.  V.  Edens,  88  S.  C.  302,  70 
SE  609.  See  How&  v.  Grimes,  211 
Mass.  33,  97  NE  371. 
[a]  Where  the  bond  is  refused  the 
magistrate  must  commit  accused  for 
trial,  and  the  remand  for  and  refusal 
of  bond  need  not  be  entered  on  the 
warrant.  Watts  v.  S.,  12  6a.  App.  350, 
77  SE  206. 

68-52  S.  V.  Eowell,  4  Ala.  App.  207, 
58  S  1007;  P.  v.  Anders,  173  111.  App. 
561;  Bowen  v.  Parsons,  78  W.  Va.  791, 
90  SE  336. 

[a]  Defects  In  the  complaint  are 
waived  by  failure  to  object  to  its  suffi- 
ciency by  motion  to  quash  or  otherwise. 
Bowen  v.  Parsons,  78  W.  Va.  791,  90 
SE  336. 

70-57  [a]  Oral  d e n i a  1.— Denial 
under  oath  peed  not  be  in  writing.  S. 
t:.  Currie,  161  N.  C.  275,  76  SE  694. 
71-60  [a]  Age  of  defendant  under 
sixteen. — Cogbum  v.  9.  (Ala.  App.),  76 
S  473.  - 

71-62  [a]  Acquittal  of  seduction. — A 
plea  is  not  good  which  avers  that  ac- 
cused had  been  prosecuted  and  ac- 
quitted of  seduction,  or  that  the  prose- 
cution had  been  abandoned.  Tolbert 
V.  8.,  12  6a.  App.  685,  78  SE  131. 


72-64  McKelvy  v.  8.,  87  O.  St.  1, 
99  NE  1076. 

73-72  a  V.  Noxon,  96  Neb.  843,  148 
NW  903. 

73-73  Contra,  8.  v.  Herbert,  96  Kan. 
440,  152  P  667. 

[a]  The  paternity  of  the  child  is  a 
question  of  fact  for  the  jury.  Hand- 
ley  f.  P.,  196  111.  App.  556. 
73-74  Kintz  v.  8.  (Ind.  App.),  124 
NE  739;  Perry  v.  S.  (Ind.  App.),  115 
NE  59;  S.  V.  Stout,  101  Kan.  600,  168 
P  863;  8.  V.  Solie,  137  Minn.  279,  163 
NW  505;  Nelson  v.  Spratt,  100  Neb. 
690,  161  NW  255.  See  Sutorius  ». 
Stalder,  88  Neb.  843,  130  NW  750. 

[a]  Municipal  courts  should  give  in- 
structions. P.  V.  Lamberg,  160  111. 
App.  644. 

[b]  AVhere  prosecutrix  has  been  separ- 
ated from  her  husband  several  years 
it  is  not  error  in  the  absence  of  a  writ- 
ten request  to  fail  to  instruct  as  to 
presumption  of  legitimacy.  Wilcox  v. 
a.,  19  Ga.  App.  83,  90  SE  1032. 

[c]  Where  instructions  not  requested 
no  error  can  be  predicated  on  the  fail- 
ure to  give  them.  P.  v.  Oppenheimer, 
170  Mich.  595,  136  NW  399. 

73-75  [a]  Besemblance  between  the 
alleged  parent  and  child  (1)  is  a  proper 
subject  of  argument  (P.  v.  Wing,  115 
Mich.  698,  74  NW  179;  Gilmanton  «. 
Ham,  38  N.  H.  108.  See  P.  v.  White, 
53  Mich.  537,  19  NW  174),  (2)  but  to 
call  the  attention  of  jurors  to  similar 
peculiarities  not  brought  out  in  evi- 
dence is  prejudicial.  Hanawalt  v.  S., 
64  Wis.  84,  24  NW  489,  54  AmEep 
588. 

["bj  Misconduct  of  opposing  counsel 
in  argument  is  not  available  on  appeal 
unless  objected  to  at  time  of  trial. 
Perry  v.  8.  (Ind.  App.),  115  NE  59. 
\c.]  Exhibiting  chll^  to  show  resem- 
blance to  parent. — See  2  Standabu  Prog. 
746,  note;  2  Ency.  op  Ev.  254,  and  sup- 
plement  thereto. 

73-76  [a]  Error  not  prejudicial. 
Where  state's  attorney  in  argument 
said,  "a  bastardy  action  is  to  find 
out  who  the  father  of  the  child  is, 
otherwise  the  support  of  the  child 
would  fall  upon  the  state,"  without  re- 
ferring to  the  particular  case  at  bar,  it 
was  not  error  to  fail  to  admonish  the 
iury  to  disregard  the  statement.  S.  V, 
Banik,  21  N.  D.  417,  131  NW  262. 
74-78  fa]  In  name  of  county  court. 
Where   after   compromise    the    woman 
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attempts  to  discontinue  the  prosecution, 
the  circuit  court  has  jurisdiction  to 
order  the  proceedings  to  be  had  in  the 
aame  of  the  county  court.  Dent  v.  Mc- 
Dougle,  75  W.  Va.  588,  84  SB  382. 
74-79  Burnham  r.  Tyron,  112  App. 
Div.  769,  98  NYS  600;  8.  v.  Adding- 
ton,  143  N.  C.  683,  57  SE  398,  11 
AnnCas  314. 

74-80  Smith  v.  Lint,  37  Me.  546; 
Meredith  v.  Wall,  96  Mass.  155;  Han- 
isky  V.  Kennedy,  37  Neb.  618,  56  NW 
208;  P.  i;.  Beehler,  63  Hun  42,  17  NTS 
418;  Hinton  v.  Dickinson,  19  O.  St. 
583;  Jerdee  v.  S.,  36  Wis.  170. 
75-85  [a]  A  consent  judgment  Is 
flnaL — Goding  v.  Beckwith,  116  Me.  396, 
•  102  A  105. 
75-86  Ham  v.  West,  117  Miss.  340, 
78  S  291. 

75-89  Belford  v.  S.,  96  Ark.  274,  131 
SW  953;  Gambetta  v.  Gambetta,  30 
Cal.  App.  261,  157  P  1141;  Hellman 
V.  Karp  (Conn.),  105  A  678;  Plores  V. 
a.,  72  Fla.  302,  73  S  234;  S.  v.  Herbert 
96  Kan.  440,  152  P  667. 
76-91  Burr  v.  Phares,  81  W.  Va.  160, 
94  SE  30,  LRA1918D,  289. 
76-92     Contra,  Eich  v.  P.,  66  111.  513. 

[a]  Imprisonment  unconstitutional. 
In  Utah  that  part  of  a  statute  provid- 
ing for  imprisonment  for  an  insolvent 
defendant  is  held  to  be  unconstitution- 
al. S.  V.  Eeese,  43  Utah  447,  135  P 
270. 

76-95     S.   V.  Hess,   170   la.   397,   150 

NW  609. 

77-96     [a]     The    mother    who    signs 

the  complaint,  not  being  the   "losing 

party,"  is  not  liable  for  costs.     S.  v. 

Hess,  170  la.  397,  150  NW  609. 

79-14    See  Kennedy  v.  S.,  9  Ga.  App. 

219,  70  SE  986. 

79-16     [a]     The  commonwealth  may 

appeal  from  a  judgment  of  acquittal. 

C.  V.  Smalling,  146   Ky.  197,  142  SW 

372. 

79-17    Cogburn  v.  S.  (Ala.  App.),  76 

S  473. 

79-19     [a]     In  Arkansas  the  appeal 

lies  to  the  circuit  court.  Belford  v.  S., 

96  Ark.  274,  131  SW  953. 

[b]  Criminal  court  of  appeals  has  no 
jurisdiction  inasmuch  as  bastardy  ac- 
tions are  civil  in  nature.  S.  «.  Speed, 
7  Okl.  Cr.  47,  121  P  1090. 

80-26  Belford  v.  S.,  96  Ark.  274,  131 
SW  953;  S.  v.  Browning,  96  Kan.  540, 
152  P  672;  S.  v.  Edens,  88  S.  C.  302, 
70  SE  609. 


[a]  Exclusion  of  cettain  spectators  is 
not  error  in  absence  of  showing  of 
abuse  of  discretion.  S.  v.  Adams,  100 
S.  C.  43,  84  SE  368. 

[b]  A  dismissal  erroneously  ordered 
is  reviewable.  Bratt  v.  Cornwell,  68 
W.  Va.  541,  70  SB  271. 

80-27  [a]  The  weight  of  the  evi- 
dence will  not  be  considered  on  review. 
P.  i.-.  Baker,  171  111.  App.  611;  M'Clel- 
lan  V.  S.,  54  Ind.  App.  144,  101  NB 
387. 

[b]  Where  no  assignments  of  error 
are  made  there  is  nothing  to  review. 
S.  V.  Dodd,  9  Ala.  App.  65,  64  8  169. 
See  2  Standard  Peoc.  472. 

[c]  Verdict  will  not  be  disturbed  (1) 
if  supportea  by  the  evidence  (P.  *. 
Gasner,  152  111.  App.  54),  (2)  or  be- 
cause the  evidence  was  conflicting  (P. 
V.  Rhodes,  153  111.  App.  14;  Cowan  v. 
Ertel,  95  Neb.  380,  145  NW  841),  (3) 
unless  clearly  and  manifestly  against 
the  weight  of  evidence.  P.  v.  Guenther, 
160  111.  App.  279. 

81-36  [aj  Only  those  matters  clear- 
ly appearing  in  the  record  may  be  con- 
sidered on  appeal.  Hamilton  v.  S.,  127 
Md.  312,  96  A  523. 
81-39  [a]  Exhibition  of  the  babies. 
Where  after  both  sides  had  closed, 
arguments  had  been  made,  and  the 
judge  had  delivered  his  charge,  one 
of  the  jurors  asked  if  the  jury  could 
see  the  babies  the  judge  ordered  the 
exhibition  of  the  alleged  bastards,  and 
no  objection  was  made  by  defendant 
until  after  jury  had  retired,  whereupon 
a  motion  was  made  for  a  mistrial, 
which  the  court  refused,  there  was  no 
error.  Sims  v.  S.,  16  Ga.  App.  211,  84 
SB  976. 

82-42  Brantley  v.  S.,  11  Ala.  App. 
144,  65  8  678;  P.  v.  McKeown,  171  111. 
App.  146. 

82-43  Brantley  v.  S.,  11  Ala.  App. 
144,  65  8  678. 

82-45     [a]    That  jury  gave  evidence 
its  proper  weight. — 8.  v.  Browning,  96 
Kan.  540,  152  P  672. 
82-47     [a]     Costs  follow  conviction. 
P.  c.  Anders,  173  III.  App.  561. 

BENEFICIAI,  ASSOCIATIONS 
85-8     Smith   v.    Carter,    20    Ga.   App. 
391,  93  8E  44. 

85-11  District  Grand  Lodge  v.  Hall, 
21  Ga.  App.  679,  94  SE  1035;  District 
Grand  Lodge  v.  Wright,  21  Ga.  App. 
678,    94   SE    1035;    Supreme    Circle   v. 
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Smith,  21  Ga.  App.  678,  94  SE  1034. 
85-13  Johnson  v.  Case,  97  Misc.  247, 
162  NY8  841; 

[a]  Under  statute  in  Tex.  (Vernon 
Sayles'  Ann.  Civ.  St.,  1914,  art.  6149) 
an  unincorporated  association  may  be 
sued  in  its  name  without  making  the 
members  parties.  St.  Louis  S.  W.  E. 
Co.  V.  Thompson  (Tex.  Civ.),  192  SW 
1095. 

86-17  Lindsay  v.  Hotchkiss,  195  Mo. 
App.  563,  193  SW  902. 
86-18  [a]  In  names  of  trustees. 
Where  suit  is  to  protect  property  rights, 
and  the  legal  estate  is  vested  in  trus- 
tees the  action  should  be  brought  in 
the  names  of  the  trustees.  Wolfe  v. 
Limestone  Council,  233  Pa.  357,  82  A 
499. 


SIGAIMY 
89-2  [a]  In  PhiUppiue  Islands  one 
who  contracts  a  second  marriage  while 
his  first  wife  is  living,  except  in  the 
event  of  a  bona  fide  absence  of  the 
first  wife  for  a  period  of  seven  years, 
and  whose  whereabouts  are  unknown, 
or  cannot  with  due  diligence  be  ascer- 
tained, is  guilty  of  illegal  marriage. 
U.  S.  V.  Biasbas,  25  Phil.  Isl.  71;  U.  S. 
V.  San  Luis,  10  Phil.  Isl.  163. 
92-11  e.  V.  Rogers  (S.  C),  100  SE 
143. 

92-12  iS.  V.  Marks,  127  La.  1031,  54 
S  340. 

92-14  Davis  v.  S.  (Pla.),  80  S  65. 
93-15  P.  17.  Priestley,  17  Cal.  App. 
171,  118  P  965;  Apkins  v.  C,  148  Ky. 
662,  147  SW  376. 

93-16  Henton  v.  S.  (Tex.  Cr.),  209 
SW  409.  Contra,  Gunter  v.  S.,  80  Tex. 
Cr.  501,  191  SW  541. 
94-18  [a]  That  the  woman  is  not 
lawful  wife  of  co-accused  must  be  al- 
leged. Teston  v.  S.,  66  Fla.  244,  63  S 
433. 

94-20  P.  V.  Price,  250  111.  109,  95 
NE  68;  Richardson  v.  S.,  71  Tex.  Cr. 
Ill,  158  SW  517. 

94-22  P.  V.  Devine,  185  Mich.  50, 
151  NW  646. 

96-27  [a]  Sex  of  parties. — The  in- 
dictment need  not  aver  that  one  of 
the  parties  was  a  man  and  the  other  a 
woman.  Witt  v.  S.,  5  Ala.  App.  137, 
59  S  715.  < 

96-34    Davis  v.  S.  (Pla.),  80  S  65. 
98-46    [a]     Nullity  of  former  mar- 
riage.— (1)  A  defense  that  the  former 
marriage  was  null  and  void  is  a  good 


defense.  P.  v.  Shaw,  259  Dl.  544,  102 
NE  1031.  (2)  But  an  erroneous  as- 
sumption that  first  marriage  was  void 
or  had  been  annulled  or  dissolved  is 
no  defense.  P.  v.  Priestly,  17  Cal.  App. 
171,  118  P  965.  (3)  For  example,  the 
fact  that  defendant  at  time  of  first 
marriage  was  under  the  age  of  consent 
is  no  defense  where  the  first  marriage 
had  not  been  annulled.  Garner  v.  8., 
9  Ala.  App.  60,  64  S  183. 
98-48  Pitts  V.  a.,  147  6a.  801,  95  SB 
706;  Pitts  V.  S.,  22  Ga.  App.  247,  95 
SE  935. 

98-51  [a]  Honest  belief  In  death  of 
former  spouse  is  no  defense.  Rand  v. 
S.,  129  Ala.  119,  29  S  844;  Jones  «. 
S.,  67  Ala.  84;  Parnell  v.  S.,  126  Ga. 
103,  54  SE  804;  Cornett  v.  C,  134  Ky. 
613,  121  SW  424;  C.  v.  Hayden,  163 
Mass.  453,  40  NE  846,  47  AmSt  468, 
28  LRA  318;  C.  v.  Marsh,  7  Met. 
(Mass.)  472;  S.  v.  Ackerly,  79  Vt.  69, 
64  A  450,  118  AmSt  940,  8  Am.  &  Eng. 
AnnCas  1103.  But  the  following  Eng- 
lish cases  hold  it  is  a  defense:  E.  v. 
Tolson,  L.  R.  23  Q.  B.  Div.  168,  8  Eng. 
Rul.  Cas.  16;  R.  v.  Bennett,  14  Cox 
C.  C.  45;  R.  i:  Moore,  13  Cox  C.  C.  544. 
98-52  S.  V.  Herren,  173  N.  C.  801, 
92  SE  596. 

[a]  State  may  attack  foreign  decree 
of  divorce  for  fraud  in  acquiring  dom- 
icile by  plaintiff.  S.  i).  Herron,  175 
N.  C.  754,  94  SB  698. 

98-55  [a]  Decree  interlocutory.— Or 
where  decree  was  inoperative  on  its 
face  until  after  six  months.  Witt  «. 
S.,  5  Ala.  App.  137,  59  S  715. 

[b]  A  mere  belief  of  defendant  that 
first  wife  had  divorced  him  based  sole- 
ly on  an  order  of  publication  in  a  news- 
paper of  suit  by  wife  is  no  defense. 
S.  V.  Trainer,  232  Mo.  240,  134  SW 
528 

99-56    Btaley  *.  S.,  89  Neb.  701,  131 

NW  1028,  34  LRA  (NS)   613. 

99-58    Staley  v.  S.,  87  Neb.  539,  127 

NW  878.     See  Lesueur  i;.  S.,  176  Ind. 

448,  95  NE  239. 

89-59     Contra,  Dunlap'«.  S.,  126  Tenn. 

415,  150  SW  86,  AnnCasl913B,  264,  41 

LEA  (NS)  1061. 

99-63    Bennett  v.  S.,  100  Miss.  684, 

56  S  777. 


BIUiS  AND  ANSWEBS 
107-1    Praser  v.  Praser,  78  N.  J.  Eq- 
296,  81  A  1133,  aff.  77  N.  J.  Bq.  205, 
75  A  979. 
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111-17  Stephens  v.  Tel.  Co.,  240 
Fed.  759. 

113-31  Crim  v.  Rice,  232  Fed.  570, 
146  CCA  528;  Wilson  v.  Ice  Co.,  206 
Fed.  736;  Interstate  Lumb.  Co.  v.  Fife, 
70  Fla.  178,  69  S  715;  Fisher  v.  Burks, 
274  111.  363,  113  NE  711;  EUedge  v. 
AnSerson,  133  Tenu.  478,  182  SW  234. 

[a]  Offer  to  do  equity  unnecessary, 
especially  under  code  merely  requiring 
statement  of  facts  constituting  cause 
of  action  in  ordinary  and  concise  lan- 
guage. Washington  v.  Colvin,  55  Okl. 
774,  155  P  251. 

[b]  Evidence  unsupported  by  aver- 
ments in  the  bill  will  not  sustain  a  re-, 
covery  in  equity. .  Fisher  v.  Burks,  274 
111.  363,  113  NE  711. 

114-36  Clay  v.  Trust  Co.,  40  Nev.  9, 
159  P   1081. 

115-39    Bates  v.  Werries,    198    Mo. 
App.  209,  199  SW  758. 
116-40    Hyatt  v.  Colkins,    174    Oal. 
580,  163  P  1007. 

116-41  Sehwitters  v.  Barnes,  157  111. 
App.  381;  Arnold  v.  Maxwell,  223  Mass. 
47,  111  NE  687;  S.  v.  Norris,  174  N.  C. 
808,  93  SE  950. 

117-42     Roberts   v.   Redwine's   Exr., 
176  Ky.  799,  197  SW  452;   S.  v.  Nor- 
ris, 174  N.  C.  808,  93  SE  950;  Fulton 
V.  Cox,  117  Va.  669,  86  SE  133. 
llS-43    Farmers'    Sav.   Bk.  v.   Mur- 
phree  (Ala.^,  76  S  932. 
Erratum.  —  Cross  -  reference     to     title 
"Pleading  in  Equity,"  should    be    to 
title  "Legal  Remedy." 
[aj    On  failure  to  state  jurisdictional 
facts  the  court  must  of  its  own  motion 
dismiss   the   bill.     Stockbridge   v.    Ins. 
Co.,  193  Fed.  558. 

118-44  Southern  States  Fire  Ins. 
Co.  V.  Kelley,  186  Ala.  259,  65  S  328. 
[a]  Tliough  claim  for  damages  Is 
barred  the  bill  is  not  demurrable  where 
it  states  a  cause  for  equitable  relief. 
Walshe  v.  Mfg.  Co.,  178  Ala.  310,  59  S 
630. 

119-45  Pond  Creek  Coal  Co.  v.  Hat- 
field, 239  Fed.  622,  152  CCA  456;  Wood- 
all  V.  Peden,  274  111.  301,  113  NE 
608;  Whitaker  v.  Condon,  130  Md.  234, 
100  A  279;  Carson  v.  Lumb.  Co.,  270 
Mo.  238,  192  UW  1018.  See  Young  v. 
Buck,  97  Kan.  39,  154  P  213. 
120-54  Crim  v.  Rice,  232  Fed.  570, 
146  CCA  528. 

120-56  Crim  v.  Rice,  232  Fed.  570, 
146  CCA  528;  Chew  v.  Eagan,  87  N.  J. 
Bq.  80,  99  A  611. 


121-59  Golden  v.  Cervenka,  278  111. 
409,  116  NE  273;  Appalachia  v.  Main- 
ous,  121  Va.  666,  93  SE  566. 
121-60  Elder  r.  Min.  Co.,  237  Fed. 
966,  150  CCA  616;  Ellett  v.  Klein,  244 
Fed.  463  >,  Bell  view  Cemetery  Co.  1). 
Faulks  (Ala.),  73  S  927;,  Farrell  v. 
Inv.  Co.  (Fla.),  74  S  216;  Boney  v. 
Cheshire,  147  Ga.  30,  92  SE  636;  Buck 
V.  Loekwood,  193  Mich.  242,  159  NW 
509. 

[a]  Both  legal  and  equitable.  —  Be- 
cause a  bill  contains  a  legal  demand 
as  well  as  a  sufScient  equitable  cause 
of  action  does  not  render  it  demur- 
rable. Lewis  V.  Cregor,  73  W.  "Va.  564, 
80  SE  957. 

122-61  Antoszewski  v.  Plumbing 
Co.,  185  Mich.  215,  151  NW  635;  Mc- 
Millan V.  Connor  (W.  Va.),  95  SE  642. 
Erratum.  —  Cross-reference  to  title 
"Misjoinder"  should  have  been  omit- 
ted. 

123-62  Muller  Bank  F.  Co.  v.  South- 
ern S.  &  C.  Co.,  147  Ga.  106,  92  SE 
884;  Gragg  v.  Maynard,  164  Mich.  535, 
129  NW  723;  McMillan  v.  Connor  (W. 
Va.),  95  SE  642. 

[a]  Several  distinct  and  unconnected 
matters  may  be  united  in  the  same  bill. 
New  Orleans  R.  Co.  v.  R.  Co.,  107  Miss. 
453,  65  S  508. 

123-64  Eutaw  Ice,  Water  &  Power 
Co.  V.  Eutaw  (Ala.),  79  S  609. 
[a]  A  clear  and  accurate  statement 
of  the  facts  is  necessary.  Maiden  Gas- 
light Co.  V.  Chandler,  209  Mass.  354, 
95  NE  791. 

124-65  Schloss  v.  Brightman,  195 
Ala.  640,  70  S  670;  Cannon  v.  Trust 
&  S.  Co.,  194  Ala.  469,  69  S  934;  Wood- 
ward V.  S.,  173  Ala.  7,  55  S  506;  Boze- 
man  v.  Sun  Ins.  Co.,  170  Ala.  373,  54 
S  178. 

124-67  Eutaw  Ice,  Water  &  Power 
Co.  V.  Eutaw  (Ala.),  79  S  609;  Warner 
V.  Mettler,  260  111.  416,  103  NE  259; 
Baltimore,  etc.  B.  Co.  v.  Latimer,  118 
Md.  183,  84  A  377;  Arnold  v.  Maxwell, 
223  Mass.  47,  111  NE  687. 
126-70  Cullman  Property  Co.  v. 
Lumb.  Co.  (Ala.),  77  S  574;  Interstate 
Lumb.  Co.  V.  Fife,  70  Fla.  178,  69  S 
715. 

[a]  When  conclusions  are  stated  such 
conclusions  must  be  supported  by  the 
facts 'alleged.  Western  Extracting  Co. 
V.  Smietanka,  234  Fed.  229,  148  CCA 
131. 
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126-75  Cullman  Property  Co.  v. 
Lumb.  Co.  (Ala.),  77  S  574;  Cannon  v. 
Trust  &  Sav.  Co.,  194  Ala.  469,  69  S 
934;  Collier  v.  Board,  106  Ark.  151,  153 
SW  259;  Fried  v.  Burk;  128  Md.  548, 
97  A  909;  S.  V.  Norris,  174  N.  C.  808, 
93  SB  950;  Hansel  v.  Norblad,  78  Or. 
38,  151  P  962;  Crandall  v.  Lee,  89 
Wash.  115,  154  P  190. 
127-76  S.  V.  Norris,  174  N.  C.  808, 
93  SE  950. 

137-77  [a]  Exception. — When  one 
merely  seeks  to  explain  an  apparent 
admission  and  to  show  his  intention  in 
making  a  payment.  Tolerton  &  W.  Co. 
li  Suit,  33  N.  D.  283,  156  NW  939. 
127-78  Bernheimer  v.  Gray  (Ala.), 
78  S  840;  Miller  v.  Graham,  196  Ala. 
230,  72  S  87. 

12S-S0  Ennis-Brown  Co.  v.  E.  Co., 
235  Fed.  825,  149  CCA  137;  Farr  v. 
Const.  Co.,  49  Utah  274,  163  P  256. 
128-81  [a]  An  omission  to  fill  In 
date  in  the  space  left  blank  for  tha,t 
purpose  is  not  fatal  where  the  time 
may  be  made  certain  by  reference  to 
other  parts  of  bill  and  to  the  exhibits. 
Peerless  Coal  Co.  v.  Lamat,  180  Ala. 
307,  60  S  837. 

128-83     Crim  v.  Eiee,  232  Fed.  570, 
146  CCA  528.     See   Wilson  v.  Ice  Co., 
206  Fed.  736. 
130-87    Kinney  v.  Eice,  238  Fed.  444. 

[a]  A  party  is  not  entitled  to  discov- 
ery in  equity  from  the  adverse  party 
as  to  facts  equally  within  his  own 
knowledge.  Woolcott  v.  Signalling  Co., 
235  Fed.  224. 

130-90  [a]  Negative  pregnant. — An 
allegation  that  A 's  "  appearance  was 
not  entered  by  any  one  lawfully  au- 
thorized to  enter  same,"  is  a  negative 
pregnant  and  repugnant  to  good  plead- 
ing. McBride  v.  Worley,  66  Fla.  564, 
64  S  235. 

[b]  Allegation  in  the  alternative  is 
good  where  the  defendant  is  better  in- 
formed than  plaintiff  as  to  the  facts. 
Brady  v.  Motion  Picture  Corp.,  232  Fed. 
259. 

131-92  Brady  v.  Motion  Picture 
Corp.,  232  Fed.  259;  Hendrickson  v. 
Oil  Co.,  126  Md.  577,  95  A  153. 
[a]  Necessity  of  alleging  basis  of  In- 
formation of  allegations  upon  informa- 
tion and  belief,  see  Perkins  v.  Kirby, 
39  E.  I.  343,  97  A  884. 
133-7  Kelly  v.  Wollner  (Ala.),~78  S 
823;  In  re  Connor's  Est.,  254  Mo.  65, 
162  8W  252,  49  LEA  (NS)  1108.     See 


Brandt  v.  Luce,  177  Mich.  184  142  NW 
1117. 

133-8  See  Kelly  v.  Wollner  (Ala.), 
78   S  823. 

135-16  Du  Pont  v.  Du  Pont,  234 
Fed.  459. 

136-26  Defects  in  the  prayer  do  not 
render  bill  insufficient  if  an  equity  ap- 
pears from  the  allegations  of  the  bill. 
Phifer  v.  Abbott  (Fla.),  74  S  488. 
137-30  Hayward  v.  McDonald,  192 
Fed.  890,  113  CCA  368;  Wade  v. 
Moore,  66  Fla.  327,  63  S  582.  See 
Brooks  V.  Eosenbaum,  217  Mass.  172, 
104  NE  469. 

[aj  Effect  of  unauthorized  prayer. 
A  prayer  for  specific  relief  unauthor- 
ized by  the  facts  alleged  does  not  de- 
stroy the  equity  of  the  bill  provided 
there  is  a  prayer  under  which  the  re- 
lief may  be  granted.  Todd  v.  Mtg., 
etc.  Co.,  196  Ala.  169,  71  S  661. 
[b]  Scope  of  bill  is  to  be  ascertained 
from  its  substance  and  not  by  its 
special  prayers  for  relief.  Cole  v.  Wells,' 
224  Mass.  504,  113  NE  189. 
138-32  Hayward  v.  McDonald,  192 
Fed.  890,  113  CCA  368;  Todd  v.  Mtg., 
ete.  Co.,  196  Ala.  169,  71  S  661;  Thomp- 
son V.  Lindsay,  242  Mo.  53,  145  SW 
472;  Gilles  v.  Bank  (Tex.  Civ.),  198 
SW  170. 

142-40  Norsworthy  v.  Willoughby, 
176  Ala.  145,  57  S  717. 
142-41  [a]  Trust. — A  special  pray- 
er not  necessary  to  warrant  equity  in 
establishing '  a  trust.  Book  Depository 
V.  Trustees,  117  Md.  86,  83  A  50. 
143-48  V.  S.  V.  Debell,  227  Fed.  760. 
142  CCA  284;  Eeiger  v.  Turley,  151 
la.  491,  131  NW  866. 
143-49  Montlake  Coal  Co.  v.  .Chat- 
tanooga Co.,  137  Tenn.  440,  193  SW 
1057.  Cross-reference  to  title  "Mis- 
joinder and  Multifariousness"  should 
have  been  to  title  "Multifariousness." 
145-68  Jackson  v.  Putnam,  180  Ala. 
39,  60  S  61. 

146-68  [a]  Signing  afldavit  ap- 
pended to  bill  and  verifying  allega- 
tions is  suficient  signing  of  bill.  Augir 
&  Co.  V.  Warder,  74  W.  Va.  103,  81  SB 
708. 

147-69     Augir   &   Co.  v.  Warder,  74 
W.  Va.  103,  81  SE  708. 
148-75     In  re  Ungaro's  Will,  88N.  J. 
Eq.  25,  102  A  244. 

148-76  Erratum. — tJross-referenee  to 
title  "Perpetuation  of  Testimony" 
should  not  have  been  made. 
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149-79  Clements  v.  Clements  (Ala.), 
76  8  855;  Hogan  v.  Seott,  186  Ala.  310, 
65  8  209;  Conoly  v.  Harrell,  182  Ala. 
243,  62  8  511;  Cox  «.  Smith,  99  Ark. 
218,  138  SW  978;  Carpenter  v.  Doug- 
lass, 104  Miss.  74,  61  S  161,  425.  See 
Evans  v.  Pettus,  112  Ark.  572,  166  SW 
955;  Peabody  v.  George's  Creek  Coal 
&  I.  Co.,  120  Md.  659,  87  A  1097. 
149-80  Cox  V.  Smith,  99  Ark.  218, 
138  8W  978;  Freeman  v.  Natural  Gas 
Co.,  74  W.  Va.  83,  81  SE  572;  Atlan- 
tic Terra  Cotta  Co.  v.  Const.  Co.,  73 
W.  va.  449,  80  SE  924. 
150-84  Holland  Reformed  School  v. 
De  Lazier,  84  N.  J.  Eq.  442,  93  A  199. 
[aj  Objection  to  jurisdiction  must  be 
made  by  plea  or  answer.  Kelly  v.  WoU- 
ner  (Ala.),  78  S  823. 
150-86  McDermott  v.  Woodhouse,  87 
N.  J.  Eq.  124,  99  A  103;  Schulz  v. 
Ziegler,  80  N".  J.  Eq.  199,  83  A  968,  42 
LEA  (NS)  98. 

150-87  Prince  v.  Mahin  (Fla.),  74 
S  696;  International  Paper  Co.  v.  Bel- 
lows F.  C.  Co.,  91  Vt.  350,  100  A 
684. 

151-91  Picture  Plays  Theater  Co. 
V.  Williams  (Fla.),  78  S  674;  Costello 
V.  Tasker,  227  Mass.  220,  116  NB  573. 
[a]  Objection  to  jurisdiction  may  be 
taken  by  answer.  Baltimore  Trust  Co. 
t.  Coal  Co.,  119  Md.  21,  85  A  949. 
151-93  [a]  Bight  to  answer  does 
■not  rest  in  court's  discretion;  there- 
fore the  court  can  impose  no  arbitrary 
conditions.  Jackson  Skirt  Co.  v.  Bosen- 
baum,  190  Fed.  197. 
[b]'  In  absence  of  an  answer  no  de- 
cree for  relief  can  be  taken  against 
him.  Boss'  Admx.  v.  Boss,  72  W.  Va. 
b40,  78  SE  789. 

ial-94  Tipton  v.  Eandall,  87  N.  J. 
Jiq.  387,  101  A  204. 

153-3  Costello  v.  Tasker,  227  Mass. 
220,  116  NE  573. 

153-4  Bender  v.  Dialogue,  80  N.  J. 
Eq.  408,  84  A  202. 

153-5    Monarch  Vacuum  Cleaner  Co. 
c.  Vacuum  Cleaner  Co.,  194  Fed.  172. 
155-15     Erratum. — Cross-reference  to 
title  "Pro  Confesso"  should  be  "De- 
fault." 

155-19  Costello  v.  Tasker,  227  Mass. 
220,  116  NE  573. 

155-20  Monarch  Vacuum  Cleaner  Co. 
«.  Vacuum  Cleaner  Co.,  194  Fed.  172; 
Coan  V.  Gas,  etc.  Co.,  128  Md.  530,  97 
A  921. 


156-21  Somerville  Water  Co.  v.  Bor- 
ough of  Somerville,  78  N.  J.  Eq.  199, 
78  A  793. 

157-23     Coan   v.    Gas,    etc.    Co.,    128 
Md.  530,  97  A  921. 
157-25     Webb   v.   Samuels,   227  Fed. 
948. 

159-30  [a]  An  allegation  in  any 
way  relevant  or  which  might  influence 
the  decision  of  subject-matter  is  not 
impertinent.  Jones  v.  Hiller,  65  Fla. 
532,  62  S  583. 

159-32  [aJ  Need  not  make  discov- 
ery but  must  answer. — While  defendant 
need  not  make  discovery  in  his  answer 
if  it  would  tend  to  incriminate  him,  he 
is  not  on  that  ground  relieved  from  an- 
swering and  upon  his  failure  to  do  so 
will  suffer  default.  Webb  v.  Samuels, 
827  Fed.  948. 

161-42  Coan  v.  Gas,  etc.  Co.,  128 
Md.  6.30,  97  A  921. 

161-43  Dunne  v.  Bock  Island  Coun- 
ty, 273  111.  53,  112  NE  342;  Coan  v. 
Gas,  etc.  Co.,  128  Md.  530,  97  A  921. 
[a]  New  matter. — An  answer  deny- 
ing the  contract  alleged  in  the  bill, 
not  in  affirmative  or  negative  terms, 
but  by  statement  of  same  contract 
with  conditions  or  limitations  not 
mentioned  in  the  bill  is  defensive  and 
sufficient  if  the  truth  of  the  averments 
would  preclude  the  relief  sought.  Ash 
V.  Lynch,  72  W.  Va.  238,  78  SE  365. 
161-44  Stemm  v.  Gavin,  255  111.  480, 
99  NE  663. 

162-46  McDermott  v.  Gas  Co.  (W. 
Va.),  95  SE  841. 

[a]  Only  facts  well  pleaded  are  ad- 
mitted. Cullman  Property  Co.  v.  Lumb. 
Co.  (Ala.),  77  S  574. 

163-50  Cole  v.  Wells,  224  Mass.  504, 
113  NE  189;  Ihrig  v.  Ihrig,  78  W.  Va. 
360,  88  SE  1010. 

163-51  [a]  'General  denial  sufficient 
in  absence  of  an  exception.  Ihrig  v. 
Ihrig,  78  W.  Va.  360,  88  SE  lOlO. 

[b]  Admission  by  general  deniaL — Ma- 
terial allegations  as  to  matters  prima 
facie  within  peculiar  knowledge  of  de- 
fendant are  deemed  admitted  where 
answer  ia  a  general  denial.  But  this 
rule  has  n»  application  where  the  facts 
are  manifestly  known  to  coijiplainants. 
Johnson  v.  Pinckard,  196  Ala.  259,  72 
S  127. 

164-52     Coan  v.  Gas,    etc.    Co.,    128 
Md.   530,  97  A  921. 
[a]    Denial  must  be  positive. — Ihrig  v, 
Ihrig,  78  W.  Va.  360,  88  SE  1010. 
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165-61  Southern  States  Fire  Ins. 
Co.  V.  Kelley,  186  Ala.  259,, 65  S  328; 
Powlerf.  Alabama  I.  &  S.  Co.,  164  Ala. 
414,  51  S  393. 

166-67  Paramount,  etc.  D.  Co.  v. 
Snyder  Co.,  244  Fed.  192. 

[a]  Defense  of  adequate  remedy  at 
la\^,  must  be  pleaded,  or  it  can  not 
be  urged  as  a  defense.  Bloomquist  v. 
Farson,  222  N.  Y.  375,  118  NB  855. 
167-70  Rucker  v.  Jackson,  180  ^la. 
109,  60  S  139;  Picture  Plays  Theater 
Co.  r.  William?  (Fla.),  78  S  674. 
167-74  Comp.  Wayland  Creamery 
Co.  V.  Dean,  169  Mich.  223,  134  NW 
1116. 

168-77  Trustees  v.  Root,  63  Fla.  666, 
58  S  371. 

170-87  S.  V.  Heaphy,  88  Vt.  428,  92 
A  813. 

170-91  [a]  A  sworn  answer  con- 
cluding with  a  general  denial  is  suffi- 
cient to  make  an  issue  on  ail  material 
allegations  of  the  bill.  Johns  v.  Bowden, 
72  Fla.  530,  73  S  603. 
171-92  Christopher  v.  Mungen,  66 
Fla.  467,  63  S  923. 

171-95     Coan   v.    Gas,    etc.    Co.,    128 
Md.  530,  97  A  921. 
172-99     Ch?-istopher    v.    Mungen,   66 
Fla.  467,  63  S  923. 

173-4  Ihrig  v.  Ihrig,  78  W.  Va.  36-0, 
88   SE  1010. 

176-25  Answer  to  unverified  bill 
need  be  verified.  Thompson  v.  Coal 
Co.,  77  W.  Va.  782,  88  SB  1040. 
177-30  Monarch  Vacuum  Cleaner  Co. 
v.  Vacuum  Cleaner  Co.,  194  Fed.  172 
(waiver  of  answer  under  oath  does  not 
effect  an  answer  of  a  corporation) ; 
Whitmer  v.  Whitmer  &  Sons  (Del.),  98 
A  940. 

178-34  [a]  Any  time  before  final 
hearing  (Augir  v.  Wardner,  68  W.  Va. 
752,  70  SB  719,  33  LRA  [NS]  69),  or 
final  decree.  Collier  v.  Seward,  113  Va. 
228,  74  SB  155;  Ash  v.  Lynch,  72  "W. 
Va.  238,  78  SE  365. 

[b]  Answer  tendered  after  final  de- 
cree pro  confesso  is  properly  rejected 
unless  accompanied  by  affidavits  show- 
ing good  reason  for  delay.  McDonald  v. 
Planing  Mill  Co.,  73  W.  Va.  78,  79  SE 
1081. 

179-36  [a]  Withdrawing  answer  to 
file  pleas,  after  reference  to  master,  al- 
lowable. Stephens  v.  Trust  Co.,  260 
111.  364,  103  NB  190. 
179-38  Com.  Title  &  T.  Co.  v.  Lime 
Co.,  86  N.  J.  Eq.  450,  100  A  52. 


179-45  Dangherty  v.  Carnine,  261 
111.  366,  103  NB  1003. 
180-51  Ausley  v.  Cummings,  145  Ga. 
750,  89  SE  1071;  Bartemeier  v.  Ins. 
Co.  (la.),  160  NW  24. 
180-52  Cummer  Co.  v.  Yager  (Fla.), 
79  S  272;  Law  v.  Taylor,  63  Fla.  487,  58 
S  844. 

181-53  Delegal  v.  Delegal,  65  Fla. 
190,  61  S  444;  Coan  v.  Gas,  etc.  Co., 
128  Md.  530,  97  A  921;  Smythe  v. 
Ry.  Co.,  88  Vt.  59,  90  A  901. 
[a]  Motion  to  strike  should  not  he 
granted  when  the  matter  sought  to  he 
stricken  out  is  wholly  insufficient. 
Campbell  v.  Wilson  Co.  (Fla.),  77  S 
540. 

182-58  Delegal  v.  Delegal,  65  Fla. 
190,  61  S  444. 

182-59  Pinellas  Packing  Co.  v.  Clear- 
water, etc.  Assn.,  67  Fla.  433,  65  S 
591. 

184-77  [a]  Consenting  to  a  refer- 
ence to  a  master,  waives  exceptions. 
Perry  v.  Pye,  215  Mass.  403,  102  NE 
653. 

184-78  Farrell  v.  Inv.  Co.  (Fla.),  74 
S  216. 

185-86  General  Inv.  Co.  v.  Ey.  Co., 
250  Fed.  160,  162  CCA  296;  National 
Bank  v.  Moore,  247  Fed.  913,  160  CCA 
103;  Walker  v.  Struther,  273  111.  387, 
112  NE  961;  Loomis  v.  Collins,  272  111. 
221,  111  NB  999;  Kernan  v.  Carter,  132 
Md.  577,  104  A  530;  Antoszewski  v. 
City  Plumbing  Co.,  185  Mich.  215,  151 
NW  635. 

186-89  [a]  Sufficient  ground  must 
be  shown. — Where  an  amendment  does 
not  present  any  ground  for  equitable 
relief  diaerent  from  that  shown  by  the 
bill  it  is  not  error  to  deny  leave  to 
file  the  amendment.  Hilton  v.  Meier, 
257  111.  500,  100  NB  962. 
186-93  Taylor  v.  Taylor,  259  HI.  524, 
102  NE  1086. 

187-97  See  Mills  v.  Mason,  182  111. 
App.  69. 

[a]  Facts  arising  after  filing  of  bill 
(1)  may  be  set  up  by  amendment,  but 
the  better  practice  would  be  by  sup- 
plemental bill.  Wolcott  V.  Mayor,  etc. 
(Del.)  95  A  303.  (2)  And  the  latter 
method  alone  is  available  in  some 
states.  Poe  r.  Munich  Re-Insurance  Co., 
126  Md.  520,  95  A  164. 
188-3  Duffy  v.  Kilroe,  116  Miss.  7, 
76  S  681. 

[a]  Where  bill  contains  equity  and  is 
amendable,  it  is  error  to  decree  a  dis- 
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missal  without  allowing  opportunity  to 
amend.  Mayfield  v.  Cook  (Ala.),  77  S 
713. 

188-4  Vaiden  v.  Edson,  85  N.  J.  Eq. 
65,  98  A  635. 

189-6  [a]  Description  of  realty  in- 
volved may  be  corrected.  Cashion  v. 
Gargus,  267  Mo.  68,  183  SW  301. 
[b]  Prayer  for  process  may  be  added 
by  amendment,  when  same  was  omitted 
from  original  petition.  J.  J.  Barnes- 
Pain  Co.  V.  Chandler,  148  Ga.  158,  96 
SE  179. 

189-9  King  v.  Woodlawn  Lumb.  Co. 
(Ala.),  78  S  893. 

190-12  Coles  V.  Mozley,  148  6a.  21, 
95  SE  963;  Poplin  v.  Brown,  200  Mo. 
App.  255,  205  SW  411;  In  re  Edmund- 
son's  Est.,  259  Pa.  429,  103  A  277; 
Eoberts  v.  Stiltner,  101  Wash.  397,  172 
P  738. 

[a]  A  party  plaintiff  may  be  omitted. 
Backus  V.  Brooks,  195  Fed.  452,  115 
CCA  354. 

191-14  Ex  parte  Delpey,  188  Ala. 
449,  66  S  22. 

192-19  Kane  v.  Hudson,  273  111. 
350,  112  NE  683. 

[a]  To  meet  new  matter  occurring 
after  filing  of  tie  bilL — ^Wolcott  v. 
Uajoi  etc.  (Del.),  95  A  303. 
193-22  Davis  v.  Gates,  235  Fed.  192. 
193-23  Pennsylvania  Steel  Co.  v. 
By.  Co.,  190  Fed.  602;  Eoberts  v. 
Hughes  Co.,  86  Vt.  76,  83  A  807. 
194-26  Hayes  v.  Ins.  Co.,  222  Mass. 
382,  111  NE  168. 

195-31  Sloss-Sheffield  Steel  Co.  v. 
McLaughlin,  182  Ala.  266,  62  S  96; 
Coan  V.  Light  &  P.  Co.,  126  Md.  506, 
95  A  151. 

[a]  Prayer  for  process  having  been 
omitted  from  original  petition,  it  may 
be  added  by  amendment.  J.  J.  Barnes- 
Fain  Co.  V.  Chandler,  148  Ga.  158,  96 
SE  179. 

195-33  Magaw  v.  Huntley,  36  App. 
Cas.  (D.  C.)  26;  Huddleston  v.  Miller, 
81  W.  Va.  357,  94  SE  538;  Moore  v. 
Moore,  81  W.  Va.  17,  93  SE  937;  Har- 
rison County  Ct.  v.  Gas  Co.,  80  W.  Va. 
486,  92  SE  726.  See  Hayes  v.  Ins.  Co., 
222  Mass.  382,  111  NE  168. 

[a]  Narrowing  prayer  for  relief  does 
not  make  a  new  case.  Fisher  v.  Vill- 
amil,  65  Fla.  488,  62  S  481. 

[b]  A  distribution  per  capita  may  be 
asked  for  in  amended  bill  though  the 
original  bill  prayed  for  a  distribution 
per  stirpes.     'WetfflQre   V-   Henry,    259 


111.  80,  102  NE  189,  AnnCasl914C,  247. 
.  [ej  Adding  grounds  to  sustain  relief. 
Where  the  original  bill  asked  for  ap- 
pointment of  receiver  and  the  amended 
bill  stated  the  grounds  to  sustain  the 
petition,  asking  furthermore  the  dis- 
solution and  winding  up  the  affairs, 
there  was  no  inconsistency.  Ward  v. 
Hotel  Randolph  Co.^  69  W.  Va.  197,  71 
SE  105,  AnnCasl913A,  607. 

[d]  Amended  prayer  essentially  dif- 
ferent, but  predicated  upon  same  facts 
does  not  set  up  new  cause  of  action. 
Coan  V.  Gas,  etc.  Co.,  126  Md.  506,  95 
A  151. 

[e]  BUI  for  dissolution  of  partnership 
cannot  be  amended  to  change  the  cause 
to  a  partition  action  between  tenants 
in  common.  Fooks  v.  Williams,  120 
Md.  436,  87  A  692. 

197-34     Sloss-Sheffield    Steel    Co.    v. 

McLaughlin,   182    Ala.    266,    62    S   96; 

Hayes  v.  Ins.  Co.,  222  Mass.  382,  111 

NE  168. 

197-36    Comp.  Coan  v.  Gas,  etc.  Co., 

126  Md.  506,  95  A  151. 

198-37    Huddleston  v.  Miller,  81  W. 

Va.   357,   94   SE    538;    Ward   v.   Hotel 

Bandolph  Co.,  69  W.  Va.  197,   71  SE 

105,  AnnCasl913A  607. 

198-38     Oneida  Land  Co.  v.  Bichard 

(Fla.),  75  S  412. 

198-39    Beaehey  v.  Heiple,  130  Md. 

683,  101  A  553. 

198-40     Walker  v.  Struthers,  273  111. 

387,    112    NE    961;    Guerin    v.    Guerin, 

270  111.  239,  110  NE  402. 

198-41     Walker  v.  Struthers,  273  111. 

387,  112  NE  961. 

199-47     Walker  v.  Struthers,  273  111. 

387,  112  NE  961. 

200-49     Starke  v.  Storm's  Exr.,   115 

Va.  651,  79  SE  1057. 

[a]    Amendment  discretionary  pending 

demurrer.     Crown   Film   Co.   v.   Bettis 

Amusement  Co.,  206  Fed.  362. 

200-50    Bowe  v.  Scott,  113  Va.  499, 

75  SE  123 

203-64   'Guerin   11.   Guerin,     270     111. 

239,  110  NE  402. 

203-65     Day  v.  Mills,  213  Mass.  585, 

100  NE  1113. 

203-66     Eoden  v.  Capehart,  195  Ala. 

29,  70  S  756. 

[a]     Too  late  five  months  after  final 

decree    dismissing    bill.      Pittsburg    v. 

By.  Co.,  230  Pa.  189,  79  A  235. 

203-69    Hayes  v.  Ins.  Co.,  822  Ma«8, 

382,  111  NE  iqS, 
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204-76  Walker  v.  Struthers,  273  lU. 
387,  112  NB  961;  Gipps  Brew.  Co.  v. 
Wasson,  193  111.  App.  158. 
206-83  Ventress  v.  Wallace,  111 
Miss.  357,  71  S  636,  LRA1917A,  971. 
[a]  Amended  bill  supersedes  original 
l)ill. — Knight  Light  Co.  v.  Farley,  192 
111.  App.  611. 

208-96  Berryhill  v.  Clark,  137  Minn. 
135,  163  KW  137. 

210-3  Thomas  v.  Nicolls,  191  Mich. 
489,  158  NW  10. 

212-9  Drew  v.  Drew,  271  111.  239, 
111  NE  134. 

[a]  Amendment  must  he  germane  to 
issues  raised  by  original  bill.  Thomas 
V.  Nicolls,  191  Mich.  489,  158  NW  10. 
212-10  Drew  v.  Drew,  271  111.  239, 
111  NE  134. 

213-16     [a]    In  Delaware  party  may 
file  an  additional  answer.     Bancroft  v. 
Bancroft,  4  Boyce  (Del.),  9,  85  A  561. 
214-20     Bancroft     v.     Bancroft,     4 
Boyce    (Del.),  ,9,   85   A   561;   Drew  v. 
Drew,  271  111.  239,  111  NE  134. 
214-22     MeSwegin  v.  Howard,  70  W. 
'Va.  783,  74  SB  948. 
214-24    Drew  v.  Drew,  271  111.  239, 
111    NE   134;    Thomas   v.   Nicolls,   191 
Mich.  489,  158  NW  10. 
214-27     Drew  v.  Drew,  271  111.   239, 
111  NE  134. 

215-29  Brown  v.  King,  172  Mich. 
355,  137  NW  729. 

215-33  Drew  v.  Drew,  271  111.  239, 
111   NE  134. 

216-36  Drew  v.  Drew,  271  111.  239, 
111   NE  134. 

216-37  Rennells  v.  Potter,  198  Mich. 
49,  164  NW  475. 

218-45  Taylor  v.  Taylor,  259  111.  524, 
102  NE  1086. 

218-46  Taylor  v.  Taylor,  259  111. 
524,  102  NE  1086. 

219-52  Kernan  v.  Carter,  132  Md. 
577,  104  A  530. 

219-53  Wilmer  v.  Placide,  128  Md. 
168,  97  A  363. 

[a]  Presumptions.  —  Bill  will  be 
deemed  amended,  to  conform  to  the 
proofs,  when  the  case  has  proceeded  on 
the  merits  'and  the  proof  has  been 
made,  but  this  statute  will  not  relieve 
a  party  of  a  failure  to  make  proper 
proof.  Crandall  v.  Lee,  89  Wash.  115, 
154  P  190. 

219-54  Pollock  &  Co.  v.  Haigler,  195 
Ala.  522,  70  S  258;  Thomas  «.  Nicolls, 
191  MieU.  489  158  ^W  10. 


BILLS  AND  KOTES 
223-2     Standard  v.  Thurmond    (T«x. 
Civ.),  151  SW  627. 
224-3    Williams  v.  Fertilizer  Co.,  18 
Ga.  App.  558,  89  SE  1091. 
227-15     Trafton  v.  Garnsey,  78  N.  H. 
256,  99  A  290. 

229-20  National  City  Bk.  v.  Trust 
Co.,  37  App.  Gas.  (D.  C.)  553;  Tedder 
V.  Walker,  145  Ga.  768,  89  SE  840; 
Macrae  v.  Krier,  211  111.  App.  405; 
Leavitt  v.  Wintmau  (Mass.),  125  NB 
390;  Perry  v.  Pye,  215  Mass.  403,  102 
NE  653;  Muschelwicz  v.  Tidrick  (S. 
D.),  167  NW  499;  Gray  v.  Altman  (Tex. 
Civ.),  149  SW  760. 

230-21  Loeb  v.  Weil,  209  Fed.  608, 
126  CCA  430. 

[a]  The  general  rule  is  that  possession 
is  prima  facie  evidence  of  ownership  or 
negotiable  instrument.  Beading  Trust 
Co.  V.  Thompson,  254  Pa.  333,  98  A 
953. 

231-23  Clark  v.  Dada,  183  App.  Dir. 
253,  171  NYS  205. 

231-25  Boiler  v.  McKinney,  159  N. 
C.  319,  74  SB  966. 

[a]  Kote  payable  to  cashier. — Where 
a  bank  discounts  a  note  payable  to  its 
cashier,  it  may  sue  thereon  in  its  own 
name,  even  though  the  note  be  not 
negotiable.  Eades  v.  JTuhlenberg 
County  Sav.  Bank,  157  Ky.  416,  163 
SW  494. 

232-26  Nelson  v.  Piper,  213  Mass. 
531,  100   NE  749. 

[a]  The  payee  of  a  note  for  a  sum  to 
be  divided  between  herself  and  another 
is  entitled  to  sue  thereon  as  the  real 
party  in  interest.  Harris  v.  Johnson,  75 
Wash.  291,  134  P  1048. 
233-27  Bell  v.  Whitestone,  18  Ga. 
App.  536,  89  SE  1050. 
234-29  Vance  v.  Gilbert  (Cal.),  174 
P  42;  Nessmith  Lumb.  Co.  v.  Bank, 
18  Ga.  App.  788,  90  SE  1039;  Utah 
Implement  &  Vehicle  Co.  v.  Kenyon,  30 
Ida.  407,  164  P  1176;  Doyle  v.  Consi- 
dine,  195  HI.  App.  311. 
234-30  [a]  An  imfestricted  in- 
dorsement of  a  check  confers  upon  the 
indorsee  the  legal  title  and  the  right 
to  sue  thereon,  although  the  check  is 
taken  for  collection.  Citizens'  State 
Bank  d.  Tessman  &  Co.,  121  Minn.  34, 
140'NW  178,  45  LEA  (NS)  606. 
234-31  Southard  r.  Latham,  18  N. 
M.  503,  138  P  205;  Dalrymple  «• 
Schwartz,  177  App.  Div,  650,  164  NYS 
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496;  Baldwin  v.  Jordan  (Tex.  Civ.), 
in  SW  1016. 

235-32  [a]  Consent  of  payee  un- 
necessary.— Assignee  of  a  non-negoti- 
able note  may  bring  an  action  against 
the  maker  for  his  own  benefit  in  the 
name  of  the  payee  without  the  latter 's 
consent.  Pierce  v.  Talbot,  213  Mass. 
330,  100  NE  553. 

236-33  Utah  Imp.  &  Vehicle  Co.  v. 
Kenyon,  30  Ida.  407,  164  P  1176;  Biggs 
V.  Carter,  179  la.  284,  161  NW  322; 
Harrison  v.  Pearcy,  174  Ky.  485,  192 
SW  513;  Harrison  v.  Co.,  179  Ky.  672, 
201  SW  31. 

[a]  If  the  indorsement  is  restricted 
by  the  words,  "for  collection,"  no 
right  to  sue  is  conferred.  Citizens' 
State  Bank  v.  Tessman  &  Co.,  121 
Minn.  34,  140  NW  178,  45  LEA  (NS) 
606. 

236-34  [a]  A  note  payable  to  two 
persons  in  'Qie  alternative  creates  a 
joint  interest  in  the  payees  neither  of 
whom  can,  in  the  lifetime  of  the  other, 
maintain  an  action  on  the  note  with- 
out joining  the  other.  Passut  v.  Heub- 
ner,  81  Misc.  249,  142  NY8  646; 
Sweeney  v.  Van  Schaick,  144  NYS  319. 
237-39  Gibbs  v.  Bank  (Colo.),  176 
P  827. 

[a]  A  party  not  liable  either  as 
maker  or  indorser  is  not  a  necessary 
or  proper  party  to  a  suit  on  a  promis- 
sory note.  Grisham  v.  Lumb.  Co.  (Tex. 
Civ.),  164  SW  1107. 

[b]  President  of  corporation. — ^In  an 
action  on  a  promissory  note  payable  to 
a  corporation,  where  the  defense  is 
fraud,  failure  of  consideration,  and 
non-delivery,  and  the  president  of  such 
corporation  is  charged  with  personal 
responsibility  for  all  the  infirmities  of 
such  note,  and  the  note  is  indorsed  in 
blank  by  the  corporation  through  its 
president,  and  pledged  by  such  presi- 
dent to  secure  his  own  individual  debt, 
it  is  error  to  refuse  to  allow  such 
president  to  be  made  a  party  defend- 
ant. Jenkins  v.  Bank  34  Okl.  607,  126 
P  757. 

[c]  In  what  name  sued. — ^An  action 
upon  a  promissory  note  may  properly 
be  brought  against  the  maker  thereof 
in  the  name  by  which  he  signed  the 
note.  Bresee  v.  Snyder,  94  Neb.  384, 
,143  NW  219. 

238-40  Sharpe  v.  Baker,  51  Ind. 
App.  547,  96  JiTB  627,  99  NE  44. 


[aj  Under  Virginia  Oode,  1904,  §2853, 
the  holder  may  sue  defendant  without 
joining  o*her  joint  maker.  CoUey  v. 
Hardware  Co.,  119  Va.  439,  89  SE  906, 
AnnCasl917D,  375. 

238-41  Henderson  «.  Holcomb,  11 
Ga^  App.  353,  75  SE  268;  Sharpe  v. 
Baker,  51  Ind.  App.  547,  96  NE  627, 
99  NE  44;  Daugherty  v.  Bank,  175 
Ky.  513,  194  SW  545;  Anderson  v. 
Bank  (Tex.  Civ.),  191  SW  836;  Ban- 
dais  V.  Bk.  (Tex.  Civ.),  192  SW  363. 
[a]  Dismissal  as  to  some  of  the  joint 
makers. — Where  an  action  is  brought  on 
a  joint  and  several  note  against  all  the 
makers,  who  appeared  and  pleaded 
jointly,  and  in  the  midst  of-  the  trial 
the  plaintiff  electe'd  to  dismiss  the 
action  as  to  two  of  the  makers,  the 
effect  of  this  action  was  to  discontinue 
the  suit  as  to  all  the  defendants,  be- 
cause the  plaintiff  might  have  sued 
them  all  jointly,  or  each  of  them  sev- 
erally, but  might  not  sue  a  part  of  them 
jointly,  under  the  circumstances  men- 
tioned. Springstead  v.  Crawfordville 
State  Bankj  63  Fla.  267,  57  S  668. 
241-47  Knoxville  Banking  &  Trust 
Co.  V.  Mershon,  152  Ky.  169,  153  SW 
238;  Citizens'  Tr.  Co.  v.  Ward,  195  Mo. 
App.  223,  190  SW  364. 
[a]  Irregular  indorser  and  the  maker 
are  not  properly  joined.  Mattawan  Tile 
Co.  V.  Goiaen,  53  Pa.  Super.  430. 
242-61  [a]  Joint  payees  or  in- 
dorsees who  indorse  are  deemed  to  do 
so  jointly  and  severally,  wherefore  an 
action  lies  against  any  one  of  them  in- 
dividually. Hodgens  v.  Jennings,  148 
App.  Div.  879,  133  NYS  584. 
243-52  [a]  One  of  several  indors- 
ers  to  a  note  may  be  sued  at  option  of 
holder,  without  joining  all  the  indorsers 
as  parties  defendant.  Home  v.  State 
Bank,  42  Okl.  37,  139  P  992. 
245-56  Stone  v.  Goldberg,  6  Ala. 
App.  249,  60  8  744. 

[a]  Statutory  form  for  declarations 
is  not  subject  to  demurrer.  St.  Peters- 
burg Novelty  Works  v.  Battle,  66  Pla. 
303,  63  S  445. 

[b]  Su£aclent  complaint.  —  A  com- 
plaint in  an  action  upon  a  promissory 
note  which  in  substance  alleges  that  on 
or  about  a  certain  date  the  defendants 
made  their  promissory  note  whereby 
they  promised  to  pay  to  the  order  of 
the  plaintiff  a  certain  sum  of  money  on 
a  certain  date  with  interest  at  six  per 
cent,  but  that  no  part  th^r^Qf  has  b^QA 
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paid,  states  a  cause  of  action.  First 
Nat.  Bank  v.  Stallo,  160  App.  Div.  702, 
145  NTS  747. 

245-57  [a]  Setting  out  the  terms  of 
thei  -written  promise,  where  the  terms 
are  the  ordinary  terms  of  a  ptoinissory 
note,  is  sufScient,  witho'ut  setting  forth 
a  copy  of  the  written  promise  and 
designating  it  a  promissdry  note. 
Equitable  Trust  Co.  v.  Stadler,  142 
NTS  292. 

246-58    Farmers'  &  M.  Bank  v.  Da- 
vies  (La.),  80  S  713. 
[a]     Original  not  necessary.^— Gardner 
V.  Hughes  (Ark.),  206  SW  678. 
247-60    Bowman  v.  First  Nat.  Bank, 
115  Va.  463,  80  SE  95. 
248-63     [a]     Anticipating  and  neg- 
ativing possilile  defenses  not  necessary. 
Davis  V.  McEwen  Bros.,  193  Fed.  305, 
113  CCA  229. 

248-64  Winfield  B.  &  T.  Co.  v.  Rob- 
erts (Ala.),  76  S  79. 
249-69  [a]  Accommodation  in- 
dorser. — An  allegation  that  a  defend- 
ant is  sued  as  indbrser  of  a  promissory 
note,  but  that  he  received  no  inde; 
pendent  consideration,  is  equivalent  to 
an  averment  that  he  is  an  accommo- 
dation indorser  and  surety.  Baggs  v. 
Funderburke,  11  Ga.  App.  173,  74  SE 
937. 

249-70  Donegan  v.  In  v.  Co.  (FlaO, 
74  8  11. 

[a]  In  action  against  makers  only 
names  of  endorsers  need  not  be  men- 
tioned in  declaration.  Bk.  of  Green- 
ville V.  Lowry  &  Co.,  81  W.  Va.  578,  94 
SE  985. 

[b]  Location  of  payee  bank. — Where 
a  promissory  note  is  made  payable  to 
a  certain  bank  or  bearer,  it  is  un- 
necessary to  allege  where  the  bank  is 
located,  or  what  particular  bank  was 
referred  to'  as  payee  of  the  note,  al- 
though there  may  be  a  number  of 
banks  known  by  the  same  name.  Har- 
per V.  Peeples,  11  Ga.  App.  161,  74 
SE  1008. 

251-80  Where  place  of  payment  Is 
not  alleged  and  the  defendant  does  not 
question  declaration  there  is  no  vari- 
ance. Caldwell  v.  Bank  (Fla.),  75  S 
848. 

252-86  Segno  v.  Segno,  175  Cal.  743, 
167  P  285. 

253-89  Shoop  v.  Baker,  126  Ark. 
Ill,  189  SW  670;  Kintz  v.  Scully  S. 
&  I.  Co.,  184  Ind.  169,  110  NE  986; 
First  Nat,  Bank  v.  Silver,  45  Mont. 


231,  122  P  584;  Carroll  v.  Blum,  157 
NYS  9;  Gallaway  &  Co.  v.  GoUick,  142 
NTS  468.  ' 

[a]  Non-payment  by  the  maker  need 
not  be  averred  in  an  ^action  by  the 
holder  of  a  negotiable  note  against  the 
indorsers  only.  Farmers'  Nat.  Bank  v, 
Howard,  71  W.  Va.  57,  76  SE  122. 
254-90  [a]  Sufficient  allegation  of 
non-payment. — Allegation  that  the  de- 
fendants, "not  regarding  the  said 
promises,  have  not  performed  the  same 
or  paid  said  suni  of  money,  though 
often  requested,  but  have  refused  and 
neglected  so  to  do,"  sufficient.  Trask 
V.  Karrick,  87  Vt.  451,  89  A  472. 
254-91  Baldwin  v.  Jordan  (Tex. 
Civ.),  171  SW  1016.  See  also  6 
Standard  Proc.  684,  n.  15. 
255-94  Bloom  v.  Horwitz,  97  Misc. 
622,  162  NYS  230;  Smith  v.  Brown,  50 
Utah  27,  165  P  468. 
256-95  Van  Wormer  v.  Gallier  (Tex. 
Civ.),  196  SW  307. 

[a]  Reasonable  value  of  attorney's 
services  need  not  be  alleged  if  note  is 
set  out.  Florence  O.  &  E.  Co.  v.  Hia- 
watha, etc.  Co.,  55  Colo.  378,  135  P 
454. 

[b]  A  copy  of  the  notice  of  Intention 
to  bring  suit  need  not  be  attached  to 
the  petition,  where  the  petition  alleges 
that  the  notice  has  been  given  to  de- 
fendant. Setze  V.  First  Nat.  Bank,  140 
Ga.  603,  79  SE  540. 

256-96  McNatt  v.  Bank,  20  Ga. 
App.  755,  93  SE  271 ;  Triplett  v.  Bank, 
121   Va.   189,  92  SE   897.  , 

257-98     England  v.  Bank,   242  Fed. 
,  813,  155  CCA  401. 
257-99     Eabun  v.  Bank,  21  Ga.  App. 
43,  93  SE  524. 

258-6  [a]  If  judgment  is  demanded 
for  the  face  of  the  note  with  inter- 
est and  there  is  an  allegation  that  no 
part  of  the  note  has  been  paid  and 
that  it  is  overdue,  it  is  sufficient.  First 
Nat.  Bank  v.  Stallo,  160  App.  Div.  702, 
145  NYS  747. 

259-8  Wilson  v.  Bush,  22  Ga.  App. 
83,  95  SE  317. 

259-9  J.  I.  Case  Threshing  Mach. 
Co.  V.  Simpson,  54  Mont.  316,  170  P 
12;  Baker  v.  Hahn  (Tex.  Civ.),  161 
SW  443. 

259-10  [a]  Allegation  that  the 
note  was  "made"  by  the  defendants 
is  equivalent  to  an  allegation  that  it 
was  both  signed  and  delivered  to  take 
effect  as  a  negotiable  instrument.  First 
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Nat.  Bank  v.  Stallo,  160  App.  Div.  702, 
145  NTS  747. 

259-11  [a]  Setting  out  the  note  in 
the  petition  including  the  signature  of 
defendant  is  not  equivalent  to  an  al- 
legation that  defendant  executed  the 
note.  Baker  v.  Hahn  (Tex.  Civ.),  161 
SW  443. 

259-12  Holmes  Bros.  v.  McCall,  114 
Miss.  57,  74  S  786;  Abrahamson  v. 
Steele,  176  App.  Div.  865,  163  NYS 
827. 

[a]  Dellveiy  to  Indorsee  is  sufS- 
eieutly  alleged  where  there  is  an  alle- 
gation that  the  note  was  "indorsed" 
to  him,  as  this  term  imports  the  de- 
livery of  the  instrument.  Trask  v.  Kar- 
rick,  87  Vt.  451,  89  A  472. 
260-14  Keuison  v.  Campbell,  21  Cal. 
App.  198,  131  P  89;  Abrahamson  v. 
Steele,  176  App.  Div.  865,  163  NYS 
827;  First  Nat.  Bank  v.  Stallo,  160 
App.  Div.  702,  145  NTS  747;  Beall  v. 
Eussell,  76  Misc.  244,  134  NTS  633; 
Shubert  Theatrical  Co.  v.  Dalton,  167 
NYS  332;  Hudson  v.  Moon,  42  Utah 
377,  130  P  774. 

[a]  If  consideration  Is  alleged  it 
must  be  shown  to  be  sufficient.  Nel- 
son V.  DiffenderfEer,  178  Mo.  App.  48, 
163  SW  271. 

[b]  A  transferee  without  indorse- 
ment of  an  instrument  made  payable 
to  "order"  must  allege  and  prove 
consideration.  Witt  v.  Segar  Co.,  66 
Or.  144,  134  P  316. 

261-15  First  Presbyterian  Church 
V.  Dennis,  178  la.  1352,  161  NW  183. 
261-16  Atlantic,  etc.  Co.  v.  An- 
drews, 20  Ga.  App.  605,  93  SB  261; 
Kerr  v.  Smith,  156  App.  Div.  807,  142 
NYS  57;  Waterbury-Wallace  Co.  v. 
Ivey,  163  NTS  719. 

[a]  Facts  not  conclusions, — A  com- 
plaint against  the  maker  of  a  non-ne- 
gotiable promissory  note  which  merely 
alleges  that  defendant's  promise  to  pay 
was  made  for  a  valuable  consideration, 
"but  alleges  nothing  farther  as  to  the 
consideration,  is  demurrable  on  the 
ground  that  it  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action. 
St.  Lawrence  Co.  Bank  v.  Watkins,  155 
App.  Div.  884,  139  NTS  1143. 
262-20  Morris  v.  Scott  (Ala.),  73  S 
395;  Jefferson  County  Sav.  Bank  v. 
Interstate  Sav.  Bank,  5  Ala.  App.  363, 
59  S  348;  J.  I.  Case  Threshing  Mach. 
Co.  V.  Simpson,  54  Mont.  316,  170  P  12. 
[a]    Qood  faith. — An    averment    that 


the  holder  of  a  note  purchased  the 
same  in  good  faith  is  not  equivalent  to 
the  averment  that  the  indorsee  took 
the  note  without  notice  of  the  maker's 
defenses  against  the  payee.  Union 
Trust  Co.  V.  Adams,  54  Ind.  App.  166, 
101  NE  741. 

[b]  Allegation  that  note  lawfully 
came  into  possession  of  plaintiff  for 
value  is  not  equivalent  to  a  plea  that 
plaintiff  was  a  holder  in  due  course, 
and  in  any  aspect  was  defective  as 
stating  merely  a  legal  conclusion. 
Laing  V.  Hudgens,  82  Misc.  388,  143 
NTS  763. 

[c]  Sufficient  allegation  as  to  trans- 
fer.— Where  a  suit  was  brought  on  a 
negotiable  note  payable  to  the  order  of 
a  decedent  and  alleged  to  have  been 
transferred  for  value  by  his  adminis- 
trator and  indorsed  by  him  before  due, 
there  was  no  error  in  overruling  a  de- 
murrer thereto.  Miles  v.  Bank,  139  Ga, 
498,  77  SB  579. 

[d]  When  the  holder  sues  on  the  note 
it  is  not  necessary  to  allege  and  prove 
indorsement  or  assignment,  unless  the 
indorsement  or  assignment  is  denied  on 
oath.  Harper  v.  Peeples,  11  Ga.  App. 
161,  74  SB  1008. 

[e]  A  bona  fide  purchaser  who  seeks 
protection  against  secret  defenses  set 
up  by  the  maker  is  required  to  plead 
his  bona  fides.  German-American  Nat. 
Bank  v.  Lewis,  9  Ala.  App.  352,  63 
S  741. 

263-22  [a]  Action  by  children  of 
deceased  payee, — A  complaint  to  re- 
cover on  a  promissory  note  which  al- 
leges that  the  payee  died  intestate, 
that  he  left  no  widow,  that  he  left 
plaintiffs  "as  his  children  and  only 
children  and  heirs  at  law, ' '  that  all 
debts  and  claims  against  the  deceased 
have  been  paid,  that  no  letters  of  ad- 
ministration have  been  granted  on  said 
estate,  and  which  also  alleges  that 
plaintiffs  are  the  owners  of  the  note,  is 
sufficient  to  show  the  right  of  plaintiffs 
to  maintain  the  action.  The  phrase 
"only  children"  in  the  absence  of 
words  of  qualification  must  be  con- 
strued to  include  deceased  as  well  as 
living  children.  Barrett  v.  Sipp,  50 
Ind.  App.  304,  98  NE  310. 
265-28  Bloch  v.  Bk,  (Tex,  Civ.),  190 
SW  541. 

265-30    Quarles    v.    Mercantile    Co. 
(Ala.  App.),  79  S  160. 
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[a]  Indorsement  before  maturity  need 
not  be  alleged  in  an  action  against  the 
maker  of  an  overdue  note.  Beall  o. 
EusseU,  76  Misc.  244,  134  NYS  633. 
267-34  Contra.  Under  Alabama 
Statute. — Wilson  v.  Weaver  (Ala. 
App.),  77   S  238. 

267-36  Beall  v.  Bussell,  76  Misc. 
244,  134  NYS  633;  Baldwin  v.  Jordan 
(Tex.  Civ.),  171  SW  1016. 
268-37  Wetzel  v.  Cale,  175  Cal.  208, 
165  P  692;  Eowe  v.  Daugherty  (Tex. 
Civ.),  196  8W  240. 

269-41  Parish  v.  Smith  (Ark.),  204 
SW  415;  Providence  Min.  Co.  «.  Co., 
179  Ky.  822,  201  SW  308;  Burwell  v. 
GayloLd,  119  Minn.  426,  138  NW  685; 
Eahnweiler  v.  Salmon,  107  Misc.  602, 
177  NYS  739;  Shaffer  v.  Govreau,  36 
Okl.,267,  128  P  507;  Dunn  v.  Townsend 
(Tex.  Civ.),  163  SW  312. 

[a]  Notice. — ^Allegation  that  the  note 
in  suit  "was  duly  protested  for  non- 
payment" sufficiently  alleges  due  no- 
tice to  the  indoTsers  of  its  non-pay- 
ment. Gleason  v.  Thayer,  87  Conn. 
248,  87  A  790,  AnnCasl915B,  1069. 

[b]  ITotice  of  presentment,  dishonor 
and  protest  to  the  maker  need  not  be 
alleged.  Badt  v.  Miller,  150  App.  Div. 
920,  135  NYS  13. 

271-47  Clearman  v.  Cobbs,  197  Ala. 
546,  73  S  83;  Millen  H.  Co.  v.  Bank, 
20  Ga.  App.  701,  93  SE  253;  El  Banco 
V.  McKay,  27  P.  I.  183. 
272-49  First  Nat.  Bank  v.  Barrett, 
20  Ga.  App.  493,  93  SE  107;  Bank  of 
Norwood  V.  Chapman,  19  Ga.  App.  709, 
92  SB  225;  Bombolaski  v.  First  Nat. 
Bank,  55  Ind.  App.  172,  101  NE  837, 
103  NE  422.  See  Jackson  v.  Georgia 
Fire  Ins.  Co.,  189  Ala.  495,  66  S  588, 
AnnCasl917A,  807. 

[a]  Where  forgery  is  relied  upon  as 
defense.  First  Nat.  Bank  v.  Barker, 
75  W.  Va.  244,  83  SE  898. 

[b]  A  plea  of  non  est  factum  by  the 
defendant  denies  that  he  executed  the 
note  described  in  the  petition,  and  also 
denies  that  it  was  executed  by  any 
person  authorized  by  him  to  sign  or 
execute  the  same  for  him.  Connor  v. 
Bank   (Tex.  Civ.),  156  SW  1092. 

[e]  A  plea  of  non  est  factum  is  in- 
applicable where  defendant  admits 
signing  instrument  and  there  is  no  evi- 
dence of  alteration  after  instrument 
was  executed.  Farmers  &  Citizens' 
6a V.  Bk.  V.  Smith  (Tex.  Civ.),  188  SW 
1026. 


[dj  An  unsiwom  plea  of  non  est  fac- 
tum does  not  have  the  effect  of  demand- 
ing proof  of  execution  of  note.  Braz- 
ttn  V.  Voyles  (Tex;  Civ.),  189  SW  965. 
[e]  A  personal  representative  being 
sued  on  ^  note  purporting  to  have  been 
execute(^by  hig  decedent,  a  denial  that 
he  has  sufficient  knowledge  or  informa- 
tion to  form  a  belief  that  the  note  was 
executed  is  a  plea  of  non  est  factum, 
Walsn  V.  Pearce,  148  Ky.  760,  147  SW 
739. 

272-50  [a]  Denial  of  absolute  de- 
livery and  the  allegation  of  conditional 
delivery  of  the  note  in  the  answer  is, 
in  effect,  a  denial  of  complete  execu- 
tion of  the  same,  it  appears.  Jones  v. 
Bank,  39  Okl.  393,  135  P  373. 
272-51  Daugherty  v.  Bk.,  175  Ky. 
513,  194  SW  545;  Booth  ».  Irving  Nat. 
Bxch.  Bank,  116  Md.  668,  82  A  652; 
Heath  v.  Heath,  175  N.  C.  457,  95  SE 
916;  Berry  v.  Hardin  (N.  D.),  159  NW 
669;  Bloch  V.  Bk.  (Tex.  Civ.),  190  SW 
541. 

273-53  State  Bank  of  New  Boston 
V.  Livingston,  182  111.  App.  529;  Gran- 
nis  V.  Stevens,  157  App.  Div.  561,  142 
NYS  835;  Spencer  &  Co.  v.  Brown,  143 
NYS  994;  Hornburg  v.  Larson,  93  Wash. 
74,  160  P  11. 

[a]  Denial  of  consideration  in  absence 
of  general  denial. — Where  the  com- 
plaint contains  no  specific  allegation 
that  checks  were  given  for  a  valid  con- 
sideration, under  a  plea,  which  eon- 
tains  no  general  denial  but  which  raises 
the  issue  of  want  of  consideration,  by 
a  denial  of  consideration,  and  an  af- 
firmative statement  of  want  of  con- 
sideration, this  special  defense  should 
not  be  dismissed  as  being  inconsistent 
with  any  admission  by  failure  to  deny. 
West  V.  Jarmulowsky,  144  NYS  755. 

[b]  An  allegation  that  the  stock  for 
which  the  note  was  given  was  worth- 
less is  not  an  allegation  that  the  note 
was  given  without  consideration,  where 
there  is  no  attack  on  the  validity  of  the 
stock.  Carter  v.  Haralson,  146  Ga.  282, 
91  SE  88. 

274-54  Port  Huron  Mach.  Co.  v. 
Davis  (la.),  162  NW  228;  Sharp  v. 
Sharp,  145  NYS  386;  Smith  v.  Brown, 
50  Utah  27,  165  P  468. 
274-55  Divine  v.  George  (Colo.),  166 
P  242;  Shalleck  v.  Munzer,  121  Minn. 
65,  140  NW  111,  an  answer  examined 
and  held  to  state  a  valid  defense  of 
want    of    consideration    and    that   the 
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instrument  was  an  accommodation  note 
as  between  the  real  parties  to  the  ac- 
tion. 

274-56  Goding  v.  MacArthur  C»., 
181  111.  App.  373. 

[a]     "Without       consideration."  — A 

special  plea  setting  up  that  the  instru- 
ment sued  on  "is  without  considera- 
tion," is  sufficient.  Cochran  v.  Bur- 
dick  Bros.,  7  Ala.  App.  274,  61  S  29. 
274-57  Tatum  v.  Commercial  Bank 
&  Trust  Co.,  185  Ala.  249,  64  S  561; 
Dicks  V.  Johnson,  66  Fla.  306,  63  S 
700;  Kintz  v.  Scully  S.  &  I.  Co.,  184 
Ind.  169,  110  NE  986;  Morgan  v. 
Cleaver,  130  Md.  617,  101  A  610;  Shaf- 
fer V.  Bond,  129  Md.  648,  99  A  973; 
Jeboia  V.  Hurst  (Okl.),  166  P  99; 
Smith  V.  Brown,  50  Utah  27,  165  P  468. 
[a]  A  motiou  to  strike  pioperlj  lies 
to  a  plea  which  attempts  to  set  up 
fraud,  the  allegations  of  which  are  not 
sufficient.  Morgan  v.  Cobb,  137  Ga. 
545,  73  SE  844. 

274-58  Murphy's  Hotel  Co.  «.  Hem- 
don's  Admr.,  120  Va.  505,  91  SE  634. 
[aj  Allegation  of  knowledge. — A  plea 
alleging  a  failure  of  consideration  for 
tne  note,  and  breach  of  warranty,  of 
which  the  indorsees  had  knowledge  at 
the  time  of  the  indorsement  to  them, 
is  not  obnoxious  to  demurrer  for  fail- 
ure to  allege  knowledge.  Springstead 
V.  Bank,  63  Fla.  267,  57  S  668. 
274-59  Goding  v.  MacArthur  Co., 
181  m.,  App.  373;  First  Nat.  Bank  v. 
Eupert,  178  Ind.  669,  100  NE  5;  Abra- 
hamson  v.  Steele,  176  App.  Div.  865, 
163  NYS  827;  Lemond  v.  Smith  (Tex. 
Civ.),  149  SW  761;  Key  v.  Hickman 
(Tex.  Civ.),  149  SW  275. 

[a]  Failure  of  consideration  sufficient- 
ly alleged  Where  the  answer  specifically 
alleges  that  part  of  the  consideration 
for  the  execution  of  the  two  notes,  one 
of  which  is  involved  in  the  suit,  was 
that  plaintiff  should  take  back  certain 
goods  set  out  in  the  pleading,  and 
credit  the  invoice  price  thereof  upon 
the  notes  executed,  and  that  notwith- 
standing the  continued  willingness  of 
defenda^nt  to  deliver  the  goods,  plain- 
tiff has  failed  and  refused  to  receive 
them.  Clayton  v.  Wall  Paper  Co. 
(Tex.),  146  SW  695. 

[b]  x'acts  constituting  the  failure. 
A  plea  of  failure  of  consideration 
should  show  in  what  manner  it  has 
failed;  the  circumstances  of  the  failure 
should  be   set   out  with  as  much  pre- 


cision as  in  a  declaration.  Farris  v. 
Alfred.  171  111.  App.  172. 
276-61  Chastaiu  v.  Barwiek,  2^0  Ga. 
App.  740,  93  SE  232;  Glasse  v.  King 
(Mo.  App.),  195  SW  521;  Deming  Inv. 
Co.  V.  Shannon  (Okl.),  162  P  471. 
276-62  Under  North  Dakota  Comp. 
Iiaws,  1913,  §6913,  a  partial  failure  of 
consideration  is  a  defense  pro  tanto 
whether  liquidated  or  not.  Emersou- 
Brantingham  Co.  v.  Brennan,  35  N.  D. 
94,  159  NW  710. 

276-64  Board  of  Supervisprs  v. 
Bhyne  (Ala.),  76  S  280;  Drennen  v. 
Cooper  (Ala.),  76  S  94;  Mizell  v.  Bank, 
180  Ala.  568,  61  S  272;  Warner  v. 
Bonds,  111  Ark.  238,  163  SW  788;  Wat- 
son V.  Bk.,  20  Ga.  App.  402,  93  SE  38; 
Hanes  v.  Bk.,  20  Ga.  App.  129,  92  SE 
896;  Carter  v.  Haralson,  146  Ga.  282, 
91  SE  88;  First  Nat.  Bank  v.  Eupert, 
178  Ind.  669,  100  NE  5;  Whitman  v. 
Fournier,  228  Mass.  93,  117  NE  3; 
Holmes  Bros.  v.  McCall,  114  Miss.  57, 
74  S  786;  Ozark  M.  Co.  v.  Horton  (Mo. 
App.),  196  SW  395;  Buhler  v.  Loftus, 
53  Mont.  546,  165  P  601;  Thomson  v. 
Bank,  32  O.  C.  C.  131,  aff.  82  O.  St. 
446,  92  NE  1125;  Stevens  v.  Merc.  Co. 
(Tex.  civ.),  197  SW  1126. 

[a]  TTse  of  word  "fraud"  is  not  nec- 
essary if  the  facts  constituting  such 
fraud  are  sufficiently  alleged.  Muir  v. 
Bdelen,  156  Ky.  212,  160  SW  1048. 

[b]  Duress,  conclusion  as  to.— An 
answer  which  alleges  that  plaintiff's 
attorney  approached  defendant  about 
the  date  of  the  note,  and  threatened 
him  to  such  an  extent  that  he  signed 
some  kind  of  a  writing  to  pay  some- 
thing, will  be  treated  as  a  mere  con- 
clusion of  the  pleader.  Sutton  v.  Hur- 
ley, 12  Ga.  App.  312,  77  SE  218. 

[c]  In  absence  of  objections  general 
aver,  -ents  of  fraud  and  collusion 
against  the  plaintiff  are  sufficient  to 
raise  an  issue  upon  which  the  defend- 
ant is  entitled  to  be  heard  before  a 
jury.  Daniel  v.  Browder-Mauget  Co., 
13  Ga.  App.  392,  79  SE  237. 

[dj  Knowledge  of  falsity  must  ap- 
pear.— In  action  by  holder  against  an 
indorser  a  plea  that  plaintiff  made 
false  representations  to  induce  defend- 
ant to  purchase  certain  receivers'  cer- 
tificates for  which  the  note  was  given 
is  insufficient  in  the  absence  of  an  al- 
legation that  the  representations  were 
false  to  the  knowledge  of  the  plaintiff 
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when  made.  Hodgena  v.  Jennings,  148 
App.  Div.  879,  133  NYS  684. 
277-65  [a]  Name  of  defendant  on 
note  by  mistake. — Where  the  name  of 
a  party  was  inadvertently  written  on 
the  face  of  the  note,  this  question  is 
not  properly  raised  by  answer  in  an 
action  at  law  to  recover  the  amount 
due  on  the  note,  but  a  complaint  in 
equity  in  the  nature,  of  a  cross-bill  to 
have  the  alleged  mistake  corrected 
should  be  filed.  Lumbermen's  Nat. 
Bank  v.  Campbell,  61  Or.  123,  121  P 
427. 

[b]  A  mistake  in  the  accuracy  of  an 
account,  where  the  stating  of  such  ac- 
count is  the  consideration  moving  be- 
tween the  parties,  must  be  specially 
pleaded  when  suit  is  brought  on  the 
settlement,  or  notice  of  the  special 
matter  must  be  given  where  such  no- 
tice is  a  substitute  for  special  plead- 
ings. Lowenstein  v.  Michael,  55  Pa. 
Super.  628. 

277-66  [aj  Prayer  for  reformation 
is  not  necessary  where  the  mistake  is 
merely  set  up  as  a  defense,  and  the 
correction  or  reformation  is  not  neces- 
sary in  order  to  place  the  defendant  in 
statu  quo.  Short  v.  Thomas,  178  Mo. 
App.  400,  163  SW  252. 
277-67  Liab  v.  Kozuhowski,  53  Pa. 
Super.  50. 

[a]  In  City  State  Bank  v.  Pickard, 
35  Okl.  243,  129  P  38,  which  was  an 
action  by  an  indorsee  on  a  note,  the 
plea  of  defendants  held  not  to  show 
that  the  indorser  had  no  title  to  the 
note,  or  that  the  indorsee  had  notice 
that  he  had  no  title. 

[b]  In  absence  of  ple^,  of  non  est 
factum  an  indorsee  is  not  required  to 
prove  the  execution  of  the  indorsement. 
Butler  V.  Bank,  13  Ga.  App.  35,  78  SB 
772. 

27y-70  Ruby  v.  Boyett,  19  Ga.  App. 
516,  91  SE  939;  Farmers  &  Stock  Grow- 
ers' Bank  v.  Land  Co.  (Utah),  165  P 
462. 

[a]  Plea  of  non  est  factum. — A  plea 
denying  the  allegation  of  the  petition 
that  plaintiff  is  the  bona  fide  holder 
of  the  note,  for  value  and  before  ma- 
turity, is  not  the  equivalent  of  a  plea 
of  non  est  factum  as  to  the  indorse- 
ment, although  such  plea  is  sworn  to. 
Butler  V.  Bank,  13  Ga'.  App.  35,  78  SE 
772. 

280-72  Hall  v.  Thurston,  176  Cal. 
738,  171  P  285;   McDonald  «.  Horton, 


20  Ga.  App.  489,  93  SE  110;  Millikan 
V.  Co.  (Ind.),  118  NE  568. 

[a]  That  note  was  delivered  in  es- 
crow is  aufSciently  pleaded  by  alleging 
indorsee  is  not  a  bona  fide  holder  and 
that  note  was  delivered  to  payee  on 
certain  conditions,  to  be  effective  only 
when  conditions  complied  with,  and 
that  payee  transferred  note  to  avoid 
performance  of  conditions.  Bank  of 
Cartersville  v.  Gunter,  4  Ala.  App.  539, 
58  S  757. 

281-73  [a]  Denial  on  information 
and  belief  that  plaintiff  was  a  bona 
fide  holder  for  value,  was  sufficient. 
Willis  V.  Williams,  174  N.  C.  769,  94 
SE  513. 

281-75  First  Nat.  Bank  v.  Anderson 
(Va.),  99  SB  661. 

282-77  Morris  v.  Scott  (Ala.),  73 
S  395;  Cape  Charles  Bank  ■».  Farmers' 
Mut.  Bxch.,  120  Va.  771,  92  SE  918. 
[•a,]  An  allegation  in  an  answer  of  a 
collatersl  agreement  to  renew  a  note 
must  allege  further  that  the  agree- 
ment was  in  writing.  Bank  of  Long 
Island  V.  Schildkraut,  162  NTS  699. 

[b]  Plea  of  extension  of  time  should 
allege  that  there  was  a  valid  agree- 
ment supported  by  a  consideration,  for 
such  extension  of  time.  Hodgens  v. 
Jennings,  148  App.  Div.  879,  133  NTS 
584. 

283-79  Hyde  v.  Bozeman,  146  Ga. 
148,  90  SB  863. 

[a]  Specific  denial  of  non-payment  as 
alleged  in  the  complaint  is  not  neces- 
sary; it  is  sufficient  to  plead  payment 
affirmatively.  Harris  v.  Striker,  77 
Misc.  219,  135  NYS  762. 
285-86  German-American  Nat.  Bank 
V.  Lewis,  9  Ala.  App.  352,  63  S  741; 
Rahe  v.  Yett  (Tex.  Civ.),  164  SW  30. 


BILLS  OF  EXCEPTIONS 
292-1  Scott  V.  E.  Co.  (Ala.  App.), 
77  8  983;  Padgett  v.  Gulf  port  Fertil- 
izer Co.,  11  Ala.  App.  366,  66  S  866; 
Fidelity  &  Dep.  Co.  v.  County  (Fla.), 
83  S  268;  Yates  v.  McGill  Brother,  1 
Liberian  Rep.  2;  Com.  B.  &  C.  Ins.  Co. 
V.  Bryant  (Tex.  Civ.),  185  SW  979., 
[a]  Other  definitions. — A  bill  of  ex- 
ceptions is  a  memorial  of  matters  oc- 
curring at  the  trial  of  a  cause  which 
do  not  otherwise  appear  of  record. 
Kubik  V.  Davis,  76  Or.  501,  147  P  552. 
292-2  Padgett  v.  Fertilizer  Co.,  11 
Ala.  App.  368,  66  S  866;  Meek  v.  Ry. 
Co.,  183  III.  App.  256,  quot.  from  Las- 
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sers  V.  Steamship  Co.,"  244  111.  570,  91 
NE  676;  Richmond  f.  Enochs,  109  Miss. 
14,  67  S  649.  See  also  2  Standard 
Peoc.  342. 

293-3  Mount  Coal  Co.  v.  Mfg.  Co., 
233  Fed.  913,  147  CCA  587;  Chicago 
Great  Western  R.  Co.  v.  Le  Valley,  233 
Fed.  384,  147  CCA  320;  Richmond  v. 
Enochs,  109  Miss.  14,  67  8  649;  Batch- 
elor  V.  Batehelor,  39  R.  I.  110,  97  A  717. 
294-4  Norfolk  &  W.  Ry.  Co.  v.  Hol- 
brook,  215  Fed.  687,  131  CCA  621;  P. 
V.  Larsen,  265  111.  406,  106  NE  947; 
Tott  V.  Yott,  257  111.  419,  100  NE  902; 
Yates  V.  McGill  Brother,  1  Liberian 
Rep.  2;  Richmond  v.  Enochs,  109  Miss. 
'14,  67  S  649;  Fenn  v.  Beber,  153  Mo. 
App.  219,  132  SW  627;  Brown  v.  Heier 
(Mo.  App.),  194  SW  1O70;  S.  v.  Fimple, 
91  Ohio  St.  99,  110  NE  253;  Bedsecker 
V.  Wade,  69  Or.  153,  134  P  5,  138  P 
485;  Eaton  v.  By.  &  Nav.  Co.,  22  Or. 
497,  30  P  311. 

[a]  On  certiorari  proceedtogs  evi- 
dence may  not  be  Incorporated  in  rec- 
ord by  a  bill  of  exceptions  filed  in  the 
trial  court  containing  all  the  evidence 
introduced  before  said  court.  S.  v. 
Staten,  268  Mo.  288,  187  SW  42. 
295-5  Chicago  Great  Westerti  B.  Co. 
V.  Le  Valley,  233  Fed.  384,  147  CCA 
320;  Seaboard  Air  Line  By.  Co.  v. 
Mobley,  194  Ala.  211,  69  S  614;  Weil 
V.  Ins.  Co.,  264  111.  425,  106  NE  246; 
Millgrove  School  Tp.  v.  Peck-Hammond 
Co.,  62  Ind.  App.  2,  111  NE  804;  Po- 
land V.  McDowell,  114  Me.  511,  96  A 
834;  S.  V.  Gray,  112  Me.  558,  91  A 
787;  In  re  Carver,  224  Mass.  169,  112 
NE  877;  S.  c.  Brown  (Mo.  App.),  184 
SW  1187;  Rodriques  v.  S.,  79  Tex.  Cr. 
31,  186  SW  335;  Taylor  v.  S.,  77  Tex. 
Cr.  587,  179  SW  1161;  Pa,tterson  v. 
Bushong  (Tex.  Civ.)  196  SW  962;  Loeb 
V.  Tex.  &  N.  O.  R.  Co.  (Tex.  Civ.),  186 
SW  378;  Com.  Bond.  &  Cas.  Ins.  Co. 
V.  Bryant  (Tex.  Civ.),  185  SW  979; 
S.  V.  Gomez,  89  Vt.  490,  96  A  190. 
295-6  Mound  Coal  Co.,  -  v.  Jeffrey 
Mfg.  Co.,  233  Fed.  913,  147  CCA  587. 
297-13  Lees  v.  V.  8.,  150  U.  S.  476, 
482,  14  Sup.  Ct.  163,  37  L.  ed.  1150; 
Norfolk  &  W.  Ry.  Co.  v.  Holbrook,  215 
Fed.  687,  131  CCA  621;  Copper  River, 
etc.  By.  Co.  v.  Reeder,  211  Fed.  280, 
127  CCA  648;  Jefferson  Bkg.  Co.  v.  In- 
stitute, 146  Ga.  383,  91  SE  463. 
i^aj  A  transcript  of  the  evidence 
properly  identified  and  made  a  part  of 
tllQ  r?(}9r4  by  a  Ijill  of  exceptions  may 


be  considered  on  questions  presented 
in  other  bills.  Arnold  v.  Hawkins,  79 
W.  Va.  205,  90  SE  678. 
297-14  Copper  Biver,  etc.  Ry.  Co.  v 
Reeder,  211  Fed.  280,  127  CCA  648. 
[aj  Prior  term  bills  assembled  in  final 
one. — All  prior  term  bill  of  exceptions 
must  be  assembled  in  the  one  final  or 
general  bill  of  exceptions  Which  incor- 
porates the  motion  for  new  trial  or 
other  appropriate  motion  for  review 
after  final  judgment.  Bohn  i;.  Lucks, 
165  Mo.  App.  701,  147  SW  1112. 
298-17  Hall  v.  Bank,  196  Ala.  627, 
72  S  171  (Code  §  4145) ;  S.  v.  Gray,  112 
Me.  558,  91  A  787;  State  v.  Bogers,  253 
Mo.  399,  161  SW  770;  Wiley  v.  S.,  78 
Tex.  Cr.  406,  181  SW  728. 
298-19  Hatterman  v.  Tiernan,  182 
111.  App.  24;  Kubik  v.  Davis,  76  Or. 
501,  147  P  552;  Byrd  v.  Cooper,  69  Or. 
406,  139  P  104;  Sutherlin  v.  Bloomer, 
50  Or.  398,  93  P  135. 
298-21  Stetson  v.  V.  S.  (CCA),  2E7 
Fed.  689;  Mound  Coal  Co.  v.  Jeffrey 
Mfg.  Co.,  233  Fed.  913,  147  CCA  587; 
Chicago  Great  Western  B.  Co.  v.  Le 
Valley,  233  Fed.  384,  147  CCA  320; 
Hall  V.  First  Bk.  of  Crossville,  196  Ala. 
627,  72  S  171;  Paitry  v.  S.,  196  Ala. 
598,  72  S  36;  Eichey  v.  S.  (Ala.  App.), 
76  S  471;  Nelson  v..  S.,  15  Ala.  App. 
102,  72  S  510;  Mitchell  v.  S.,  15  Ala. 
App.  109,  72  S  507;  Weyms  v.  S.,  13 
Ala.  App.  297,  69  S  310;  Brooks  v. 
Shoe  Co.,  132  Ark.  386,  200  SW  1027; 
Equitable  Surety  Co.  v.  Wilson,  125 
Ark.  597,  187  SW  940;  Riley  v.  S.,  120 
Ark.  450,  179  SW  661;  Nelms  v.  S., 
117  Ark.  188,  174  SW  233;  Title  Ina. 
&  Tr.  Co.  V.  California  Dev.  Co.,  171 
Cal.  173,  152  P  542;  Niblack  v.  S.,  70 
Fla.  227,  70  S  415;  Springer  v.  Owen, 
145  Ga.  730,  89  SE  780;  Jones  v.  Wad- 
ley,.  145  Ga.  569,  89  SE  681;  Kennedy 
V.  Bogers,  145  Ga.  292,  88  SE  974;  Wall 
V.  By.,  18  Ga.  App.  457,  89  SE  533; 
Hagen  Paper  Co.  v.  Pub.  Co.,  269  111. 
535,  109  NE  979;  P.  Sperling,  288  111. 
574,  123  NE  523;  City  of  Staunton  v. 
Bond,  281  111.  568,  118  NE  47;  P.  v. 
Larson,  265  111.  406,  106  NE  947;  Bar- 
ritt  V.  Steidinger,  196  111.  App.  229; 
Aetna  Life  Ins.  Co.  v.  Elect.  Co.,  191 
111.  App.  606;  Feder  v.  Greenberg,  191 
111.  App.  144;  Schultz  v.  Teaming  Co., 
182  111.  App.  498;  Sim  v.  Bishop,  177 
Ky.  279,  1S7  SW  625;  Pikeville  v.  Dils, 
175  Ky.  697,  194  SW  918;  Grave's 
Committee  v.  Lyons,  166  Ky,>  446,  178 
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3W  413;  S.  V.  Matassa,  138  La.  1079, 
n  S  190;  S.  V.  Miller,  138  La.  373,  70 
3  330;  New  Orleans  v.  Bicker,  137  La. 
843,  69  8  273;  S.  v.  Evans,  135  La. 
891,  66  S  259;  ,Traey  v.  Tracy  (Mo.), 
201  SW  902;  Growney  V.  O'Donnell, 
272  Mo.  167,  198  SW  863;  Pitman 
«.  West,  198  Mo.  App.  92,  199  SW  756; 
Schloss  -!/.  Dattilo,  197  Mo.  App.  656, 
198  SW  1137;  S.  v.  Staten,  268  Mo.  288, 
187  SW  42;  Sfeott  v.  Liability  Co.  (Mo. 
App.),  194  SW  900;  S.  v.  Brown  (Mo. 
App.),  184  SW  1187;  S.  v.  Bailey,  192 
Mo.  App.  391,  181  SW  605;  De  Sandro 
V.  Missoula  L.  &  W^  Co.,  52  Mont.  333, 
157  P  641;  S.  v.  Board,  etc.,  21  N.  M. 
713,  158  P  642;  Maness  v.  Wilson 
(Okl.),  158  P  370;  Billington  v.  Gray- 
Jon  (Okl.),  158  P  433;  Glass  v.  Gould, 
41  Okl.  424,  138  P  796;  Williams  V. 
Kelly  (Okl.),  176  P  204;  London  v. 
Bank  (Okl.),  171  P  719;  Malloy  V. 
Hdw.  Co.,  90  Or.  303,  173  P  267,  175 
P  659,  176  P  589;  Meridianal  Co.  v. 
Bourne,  87  Or.  324,  160  P  1151,  170 
P  521;  School  Dist.  No.  30  v.  Const. 
Co.,  87  Or.  132,  169  P  507,  788; 
kapischka  v.  Hotel  Co.,  86  Or.  498, 
168  P  938;  Eodgers  v.  S.  (Tex.  Cr.), 
198  SW  574;  Rogers  v.  S.  (Tex.  Cr.), 
184  SW  830;  Galindo  V.  S.,  79  Tex. 
Cr.  196,  183  SW  886;  Loekhart  v.  8., 
77  Tex.  Ct.  515,  179  SW  556;  Garza 
V.  S.  (Tex.  Cr.),  179  SW  556;  Handly 
V.  Adams  (Tex.  Civ.),  195  SW  888; 
Vaky  V.  Phelps  (Tex.  Civ.),  194  SW 
601;  Loeb  'V.  E.  Co.  (Tex.  Civ.),  186 
SW  378;  Denton  v.  English  (Tex. 
Civ.),  171  SW  248;  Texas  &  P.  Coal 
Co.  V.  Ready  (Tex.  Civ.),  198  SW 
1034;  Brown  v.  Ins.  Co.  (Vt.),  102 
A  1042;  Schwabacher  Bros.  &  Co.  v. 
Ins.  Co.,  101  Wash.  449,  172  P  568; 
Palmer  v.  S.,  24  Wyo.  218,  157  P  695. 

[a]  In  absence  of  biU  of  exceptions 
the  only  question  before  the  court  is 
whether  the  judgment  is  supported  by 
the  pleadings.  Combs  u.  Combs,  175 
Ky.  523,  194  SW  790. 

[b]  Motion  not  in  'writing. — Couit's 
action  on  motion  not  in  writing,  to 
allow  amendment  of  complaint,  is  not 
presented  for  review,  in  the  absence 
of  a  bill  of  exceptions.  G.  W.  Phalin 
Lumb.  Co.  V.  Belcher  (Ala.  App.),  79 
S  198. 

[c]  Where  no  error  is  apparent  in 
the  record,  and  no  bill  of  exceptions 
is  filed,  conviction  will  bo  affirmed. 
Mullinax  V-  S.  (Ala.  App.),  79  S  143. 


300-22  Williams  v.  Kelly  (Okl.), 
176  P  204. 

[a]  Only  motions  and  orders  appear- 
ing in  the  minutes,  and  not  those  ap- 
pearing only  on  the  dockets  of  the 
court,  may  be  considered  a  part  of  the 
record  and  reviewed  on  appeal  without 
a  bill  of  exceptions.  Bullington  v.  S. 
78  Tex.  Cr.  187,  180  SW  fi79. 
301-23  Chicago  Great  Western  E. 
Co.  V.  Le  Valley,  233  Fed.  384,  147 
CCA  320;  Dalton  v.  Simpson,  270  Mo. 
287,  193  SW  546;  Interior  Warehouse 
Co.  V.  Hays,  91  Wash.  507,  158  P  99. 
301-25  Chicago  Great  Western  E. 
Co.  V.  Le  Valley,  233  Fed.  384,  147 
CCA  320;  Hagen  Paper  Co.  ■;;.  Pub. 
Co.,  269  111.  535,  109  NE  979;  Grave's 
Committee  v.  Lyons,  166  Ky.  446,  179 
SW  413;  S.  V.  Staten,  268  Mo.  288,  187 
SW  42;  S.  V.  Ellison  (Mo.  App.),  181 
SW  998;  Martin  v.  S.,  77  Tex.Cr.  384, 
179  SW  121. 

[a]  Indictment  is  part  of  record. 
Eiley  v.  S.,  120  Ark.  450,  179  SW  661. 

[b]  Notice  of  ruling  on  demurrer  or 
the  lack  thereof  must  be  made  part  of 
record  by  bill  of  exceptions.  Hooper 
V.  Smith,  30  Cal.  App.  460,. 158  P  556. 
302-27  Contra,  Maness  v.  Wilson 
(Okl.),  158  P  370. 

[a]  Motion  for  new  trial  (1)  part  of 
record.  Tudor  v.  Phipps,  193  111.  App. 
608;  Ferguson  v.  S.,  79  Tex.  C^.  641, 
187  SW  476.  (2)  Must  be  set  out  in 
bill  of  exceptions.  Mitchell  v.  S.,  15 
Ala.  App."  109,  72  S  507;  Veverke  v. 
Frank,  41  Okl.  142,  137  P  682;  Camp- 
bell V.  Bank,  24  Wyo.  359,  158  P  267. 
fb]  Affidavits  filed  in  support  of  mo- 
tion must  be  embodied  in  bUl  of  excep- 
tions. Smith  V.  Kirk,  48  Mont.  482, 
138  P  1086.  Contra,  Lima  v.  S.  (Tex. 
Cr.),  179  SW   1152. 

[c]  A  subsequently  settled  bill  of  ex- 
ceptions is  not  a  part  of  the  author- 
ized record  on  appeal  from  an  order 
granting  or  refusing  a  new  trial,  ex- 
cept when  the  motion  was  made  on  the 
minutes  of  the  court,  or  where  the  new 
trial  was  ordered  by  the  court  of  its 
own  motion.  Frost  v.  Ey.  Co.,  165  Cal. 
365,  132  P  442. 

'303-29  P.  V.  Sperling,  288  111.  574, 
123  NE  523. 

[a]  An  affidavit  in  support  of  a  mo- 
tion for  change  of  judge,  cannot  be 
presented  by  a  bill  of  exceptions. 
Flatter   v.   S.,    182   Ind.   514,   107  NE 
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9;   Adams   v.    8.,   179   Ind.   44,   99    NB 
483. 

303-32  Johnson  v.  Bank  57  Ind. 
App.  348,  107  NE  35. 
304-34  North  Birmingham  Trust 
Bank  v.  Adams,  184  Ala.  564,  63  S 
1022;  Linn-McCabe  Co.  v.  Williams, 
116  Ark.  307,  172  BW  895;  S.  v.  Gil- 
bert (Mo.),  186  SW  1003;  McMasters 
«.  City,  101  Neb.  278,  163  NW  319; 
Harris  v.  Neweombe,  66  Okl.  741,  156 
P  666;  Coopel-  v.  S.,  81  Tex.  Cr.  639, 
197  SW  1106;  Bodriques  v.  8.,  79  Tex. 
Cr.  631,  186  SW  335;  Smith  v.  S.,  78 
Tex.  Cr.  54,  179  SW  1165. 
304-37  [a]  Sefusal  of  court  to 
give  affinnatiTe  charge  cannot  be  re- 
viewed in  absence  of  bill  of  exceptions. 
Prazier  v.  S.,  14  Ala.  App.  665,  71  S 
981. 

[b]  Motion  for  new  trial. — ^Williams 
V.  Kelly  (Okl.),  176  P  204. 
304-42  [a]  Motion  to  ciuash  in- 
dictment must  be  brought  up  by  bill 
of  exceptions.  Clark  v.  8.,  14  Ala. 
App.  633,  72  8  291;  Mitchell  v.  S., 
15  Ala.  App.  109'  72  S  507;  Weyms  v. 
S.,  13  Ala.  App.  297,  69  8  310. 
304-44  Continental  Casualty  Co.  v. 
Ogburn,  186  Ala.  398,  64  S  619;  Gill 
V.  Bank  (Mo.  App.),  195  SW  538; 
Poncot  V.  By.  Co.,  176  Mo.  App.  225, 
161  SW  1190. 

[a]  Motion  to  strike  out  improper 
matter  in  pleadings  must  be  brought 
up  by  bill  of  exceptions.  Chicago 
Great  Western  E.  Co.  v.  Le  Valley,  233 
Ted.  384,  147  CCA  320;  Morris  v. 
Bragan,  195  Ala.  372,  70  S  717. 

[b]  Motion  to  strike  afadavits  of  de- 
fense cannot  be  reviewed  without  bill 
of  exceptions.  Aetna  Life  Ins.  Co.  v. 
Elec.  Co.,  191  111.  App.  606. 
305-4'5  McLeod  v.  Garrish,  196  Ala. 
389,  72  S  72;  Turner  v.  Connecticut 
Co.,  91  Conn.  692,  101  A  88.  See 
Grave's  Committee  v.  Lyons,  166  Ky. 
ae,  179  SW  413. 

[a]  A  stipulation  by  counsel  that  two 
cases  may  be  tried  by  one  jnry  is  not 
a  consolidation  of  cases  and  will  not 
authorize  a  losing  party,  a  party  to 
both  actions,  to ,  file  one  Isill  of  excep- 
tions where  there  is  a  separate  judg- 
ment in  each  case.  Paschal  v.  Morgan, 
19  Ga.  App.  245,  91  SE  285. 
305-46  Mishler  v.  Edmundson,  84 
Or.  555,  164  P  718;  Brown  v.  Ins.  Co. 
(Vt.),  102  A  1042. 


305-47  [a]  Pamphlet  of  court 
rules  may  be  made  part  of  record  in 
bill  of  exceptions.  Weil  v.  Ins.  Co., 
264  111.  425,  106  NE  246. 
305-48  Mound  Coal  Co.  v.  Mfg.  Co., 
233  Ted.  913,  147  CCA  587;  In  re 
Koch,  225  Mass.  148,  114  NE  79; 
Bateman  v.  S.,  81  Tex.  Cr.  73,  193  SW 
666;  Ailing  v.  Vander  Stucken  (Tex. 
Civ.),  194  SW  443. 

[a]  Where  law  and  fact  are  so  blend- 
ed as  to  render  it  impossible  to  tell 
upon  which  the  adverse  ruling  was 
based,  exceptions  will  not  lie.  Hurley 
V.  Farnsworth,  115  Me.  321,  98  A  821. 
305-49  Mound  Coal  Co.  v.  Mfg.  Co., 
233  Eed.  913,  147  CCA  587;  Aultman 
&  T.  Mach.  Co.  v.  Schierkolk,  101 
Kan.  77,  165  P  854;  Kirksville  v.  Gill 
(Mo.  App.),  198  SW  178. 
306-50  Mound  Coal  Co.  v.  Mfg.  Co., 
233  Ped.  913,  147  CCA  587;  Murphy 
V.  8.,  14  Ala.  App.  78,  71  S  967; 
Hughes  V.  S.,  11  Ala.  App.  307,  66  S 
844;  Morton  v.  Clark,  10  Ala.  App.  439, 
65  S  408;  Tenn.  Valley  Bank  v.  Avery 
&  Sons,  9  Ala.  App.  363,  63  S  813; 
Birmingham  By.,  L.  &  P.  Co.  v.  Leach, 
5  Ala.  App.  546,  59  S  358;  Twist  V. 
Mullinix,  126  Ark.  427,  190  SW  851; 
Brooke  &  Co.  v.  Cunningham  Bros.,  19 
Ga.  App.  21,  90  SE  1037;  Campbell  v. 
Fertilizer  &  C.  Co.,  19  Ga.  App.  71, 
90  SE  982;  Webb  v.  Eehberg,  18  Ga. 
App.  537,  90  SE  100;  Gerdowsky  v. 
Zawlewicz,  180  111.  App.  481;  Lavene 
V.  Friedrichs,  186  Ind.  333,  115  NE 
324,  116  NB  421;  Medley  v.  8.,  183 
Ind.  660,  110  NE  58;  Dow  v.  Nora 
Springs  (la.),  160  NW  897;  Postell  v. 
C,  174  Ky.  272,  192  SW  39;  Dalton's 
Com.  f.  Daltou,  172  Ky.  585,  189  SW 
902;  Fears  v.  Bank,  172  Ky.  255,  189 
8W  226;  Borders  v.  E.  Co.,  115  Me. 
207,  98  A  662;  Doylestown  Agr.  Co. 
V.  Brackett,  Shaw  &  Lunt  Co.,  109  Me. 
301,  84  A  146;  Hagerstown  Brew,  Co. 
V.  Gates,  117  Md.  348,  83  A  570;  Ap- 
pleby V.  Sperliagj  194  Mich.  681,  161 
NW  873;  S.  V.  Ivy  (Mo.),  192  SW 
733;  S.  V.  Shellman  (Mo.),  192  SW 
435;  Chandler  v.  Tel.  Co.  (Mo.  App.), 
195  8W  540;  Stimson  v.  Brinkman 
(Mo.  App.),  190  SW  646;  Volk  v.  Zepp 
(Mo.  App.),  190  SW  609;  Moore  v. 
MeCutchen  (Mo.  App.),  190  SW  350; 
Budde  V.  Lamp  Co.,  193  Mo.  App.  151, 
181  SW  1034;  Ferguson  v.  Baker,  186 
Mo.  App.  619,  173  SW  41;  Miller  v. 
Engle,  185  Mo.  App.  558,  172  SW  631; 
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Bawls,  etc.  Co.  v.  E.  Co.,  172  N.  C. 
211,  90  SE  116;  Douglas  Creditors' 
Assn.  V.  Hutchason,  81  Or.  644,  160  P 
539;  Smith  v.  S.  (Tex.  Cr.),  198  SW 
298;  Parris  v.  S.  (Tex.  Cr.),  194  SW 
1111;  Bloch  V.  S.,  81  Tex.  Cr.  1, 
193  SW  303;  Fulps  v.  8.  (Tex.  Cr.), 
192  SW  1063;  Hernandez  v.  S.,  79  Tex. 
Cr.  460,  185  SW  878;  Orner  v.  S., 
78  Tex.  Cr.  415,  183  SW  1172;  Schley 
V.  S.,  78  Tex.  Cr.  250,  181  SW  470; 
Edwards  v.  S.,  78  Tex.  Cr.  210,  181 
SW  195;  Cook  v.  S.,  78  Tex.  Cr.  116, 
180  SW  254;  Taylor  v.  S.,  77  Tex. 
Cr.  632,  180  SW  242;  Eubank  v.  Bostick 
(Tex.  Civ.),  194  SW  214;  Mercer  Dry 
Goods  Co.  V.  Fikes  (Tex.  Civ.),  191 
SW  1178;  Ainsworth  v.  Dorsey  (Tex. 
Civ.),  191  SW  594;  Collin  County 
School  Trustees  v.  StifE  (Tex.  Civ.), 
190  SW  216;  Hume  v.  Carpenter  (Tex. 
Civ.),  188  SW  707;  Western  Union 
Tel.  Co.  V.  Huffstutler  (Tex.  Civ.), 
188  SW  455;  Crews  v.  Power's  (Tex. 
Civ.),  184  SW  363;  Capps  v.  Johnson 
(Tex.  Civ.),  174 iSW  294;  Texas  &  P.  By. 
Co.  V.  Hall  (Tex.  Civ.),  173  SW  548; 
Gulf,  etc.  B.  Co.  V.  Higginbotham  (Tex. 
Civ.),  173  SW  482;  Quanah  By.  Co. 
V.  Galloway  (Tex.  Civ.),  165  SW  546; 
Brown  v.  Ins.  Co.  (Vt.),  102  A  1042; 
S.  V.  Marino,  91  Vt.  237,  99  A  882; 
S.  V.  Jones,  77  W.  Va.  635,  88  SB  45. 

[a]  Exceptions  well  taken. — Unlike  a 
memorandum  of  exceptions,  a  bill  of 
exceptions  need  not  contain  a  state- 
ment of  counsel  that  exceptions  are 
well  taken.  Ward  v.  Pittsburg  SUver 
Peak  Gold  Mining  Co.,  37  Nev.  470, 
143  P   119. 

[b]  That  objections  were  taken  at 
proper  time  must  affirmatively  appear 
in  the  bill  and  such  a  showing  is  a 
condition  precedent  to  the  reviewing 
of  the  alleged  errors.  Commonwealth 
Bond.  &  C.  Ins.  Co.  v.  Bryant  (Tex. 
Civ.),  185  SW  979. 

[c]  Beference  in  the  bill  to  the  body 
of  the  evidence  does  not  take  the  place 
of  a  succinct  and  summary  statement 
of  the  specific  grounds  of  exception  in 
the  body  of  the  bill.  Allan  v.  Wescott, 
115  Me.  180,  98  A  630. 

[d]  Exceptions  saved  to  one  order  of 
the  court  overruling  two  motions  will 
preserve  for  review  the  action  of  the 
court  upon  both  motions.  Sotham  v. 
Drovera  Tel.  Co.,  239  Mo.  606,  144  SW 
428;  Mugan  v.  Wheeler,  241  Mo.  376, 
145  SW  462. 


306-51  Owens  v.  S.,  11  Ala.  App. 
309,  66  S  852;  Loeb  v.  B.  Co.  (Tex. 
Civ.),  186  SW  378. 

[a]  No  presumption  there  were  any 
exceptions  taken.  Lamport  v.  Smedley 
213  N.  T.  82,  106  NB  922.  ' 

[b]  Plaintiff's  objections,  where  rul- 
ing was  in  favor  of  defendant,  need 
not  be  stated  in  defendant's  bill  of 
exceptions.  Atlantic  Coast  Line  B. 
Co.  V.  Kelly  (Ala.  App.),  77  S  972. 
306-52  Casebolt  v.  Hall,  177  Ky.. 
394,  197  SW  839;  Bowen's  Exr.  v. 
Bowen,  122  Va.  1,  94  SE  166. 

[a]  Matters  occurring  at  time  judg- 
ment by  default  is  rendered  are  im- 
material, where  an  appeal  is  taken 
from  the  overruling  of  a  motion  to  set 
aside  the  default;  such  matters  are  un- 
necessarily incorporated  in  the  bill  of 
exceptions.  S.  v.  Allen,  168  Mo.  App. 
463,  151  SW  756. 

307-53  Hall  v.  Bank,  196  Ala.  627, 
72  S  171;  Deason  v.  Gray,  189  Ala.  672,  ' 
66  S  646;  Simmons  Motor  Co.  v.  Dud- 
ley, 196  111.  App.  329;  Salter  v. 
Greenwood,  112  Me.  548,  92  A  786; 
Freedman  v.  Lipman,  223  Mass.  471, 
112  NE  95;  S.  V.  AtanoBofE,  138  Minn. 
321,  164  NW  1011;  S.  v.  Shellman 
(Mo.),  192  SW  435;  In  re  Hollingder's 
Est.,  259  Pa.  75,  102  A  410;  Gill  v. 
Buggies,  97  S.  C.  278,  81  SE  519;  . 
Eesendez  v.  S.,  80  Tex.  Cr.  26,  187 
SW  483;  Hernandez  v.  S.,  79  Tex.  Cr. 
460,  185  SW  878;  White  v.  S.,  79  Tex. 
Cr.  345,  185  SW  22;  Edwards  v.  S., 
78  Tex.  Cr.  210,  181  SW  195;  Eow- 
lett  V.  S.,  78  Tex.  Cr.  257,  180  SW 
1078;  Taylor  v.  S.,  77  Tex.  Cr.  632, 
180  SW  242;  Best  v.  S.,  72  Tex.  Cr. 
201,  164  SW  996;  Frick  v.  Giddinga 
(Tex.  Civ.),  197  SW  330;  First  St. 
Ins.  Co.  V.  Sharp  (Tex.  Civ.),  192  SW 
792;  Loeb  v.  B.  Co.  (Tex.  Civ.),  186 
SW  378;  Lingo  Lumb.  Co.  v.  Garvin 
(Tex.  Civ.),  181  SW  561;  Martinez  v. 
Gutierrez's  Heirs  (Tex.  Civ.),  172  SW 
766. 

307-54  Home  Supply  Co.  v.  Almon 
(Ala.  App.),  76  S  473;  Lazaretti  v. 
Coal  Co.  (la.),  164  NW  615;  NefE  «. 
Kolb,  102  Neb.  108,  166  NW  195; 
Annand  v.  Austin,  86  Or.  403,  167  P 
1017,  168  P  725. 

[a]  Rulings  on  pleadings. — The  action 
of  the  trial  court  in  striking  special 
pleas  will  not  be  reviewed  where  the 
bill  of  exceptions  does  not  disclose  that 
action  or  that  any  exception  was  le- 
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served  to  it.  iSovereign  Camp,  W.  O. 
W.  V.  Jones,  11  Ala.  App.  433,  66  S 
834. 

[b]  Attaching  all  teatimony  to  bill  of 
exceptions  does  not  make  it  part  of  the 
biir  although  §3  art.  7  of  state  consti- 
tution says  it  may  be  so  attached.  Nat. 
Council  V.  McGinn,  70  Or.  457,  138  P 
493. 

307-55  First  Nat.  Bank  v.  Hoggson 
Bros.,  242  Fed.  261,  155  CCA  101 
Hall  V.  Bank,  196  Ala.  627,  72  S  171 
Lampkin  v.  S.,  70  Fla.  448,  70  S  440 
Niblack  v.  S.,  70  Fla.  227,  70  S  415 
Springer  V.  Owen,  145  Ga..  730,  89  SE 
780;  Jones  v.  Wadley,  145  Ga.  569,  89 
SE  681;  Kennedy  v.  Sogers,  145  Ga. 
292,  88  SE  974;  Worthy  v.  Farmers' 
L.  Confederation,  144  Ga.  512,  87  SE 
667;  P.  V.  Scanlan,  265  111.  609,  107 
NE  149;  Chicago,  I.  &  L.  Ey.  Co.  v. 
Public  S.  Com.  (Ind.),  123  NE  465; 
Drake  v.  Drake  (Ind.  App.).  117  NE 
871;  Smith  v.  E.  Co.  (Ind.  App.),  117 
NE  534;  Catlett  v.  Shouse's  Exr.,  176 
Ky.  791,  197  SW  441;  Grave's  Com- 
mittee V.  Lyons,  166  Ky.  446,  179  SW 
413;  New  Orleans  v.  Bicker,  137  La. 
843,  69  S  273;  S.  v.  Howard,  117  Me. 
69,  102  A  743;  Hennessey  v.  Preston, 
219  Mass.  61,  106  NE  570;  Kingfisher 
Imp.  Co.  V.  County  Comrs.  (Okl.),  168 
P  824;  Cathcart  v.  Nav.  Co.,  86  Or. 
250,  168  P  308;  Hoag  v.  Washington- 
Oregon  Corp.,  75  Or.  588,  144  P  574, 
147  P  756;  National  Council  v.  Mc- 
Ginn, 70  Or.  457,  138  P  493;  Eedsecker 
V.  Wade,  69  Or.  153,  134  P  5,  138  P 
•  485;  Hahn  v.  Maekay,  63  Or.  100,  126 
P,12,  991;  Aldeeoa  v.  Barnes,  30  P.^I. 
153;  Simpson  v.  8.  (Tex.  Or.),  196  SW 
1199;  Weinberg  v.  S.  (Tex.  Or.),  196 
SW  1199;  Shefaeld  v.  8.,  81  Tex.  Cr. 
539,  196  SW  1199;  Speaker  v.  S.  (Tex. 
Cr.),  196  SW  1199;  Ervin  v.  S.,  81 
Tex.  Cr.  444,  196  SW  1198;  Harrold 
V.  S.  (Tex.  Cr.),  196  SW  1198;  Jack- 
son V.  a.  (Tex.  Cr.),  196  SW  1198;  Hen- 
derson V.  a.,  81  Tex.  Cr.  539,  196  SW 
1198;  Ferguson  v.  S.,  79  Tex.  Cr.  641, 
187  SW  476;  Lawson  v.  S.  (Tex.  Civ.), 
179  SW  567;  Sanger  v.  Bank  (Tex. 
Civ.),  170  SW  1087  (Eev.  Civ.  St., 
art.  2059);  St.  Louis  Southwestern  Ey. 
Co.  V.  Wadsaek  (Tex.  Civ.),  166  SW 
42;  Houston  Transp.  Co.  v.  Eice  Co. 
(Tex.  Civ.),  163  SW  1023;  Ellis  v.  Cov- 
ington, 122  Va.  821,  94  SB  154. 
[a]  An  original  bill  of  exceptions  (1) 
(provided  for  by  §657  Burns'  St.,  1908, 


should  contain  nothing  but  the  evidence 
and  matters  incident  thereto  (Leach  v. 
Mattix,  149  Ind.  146,  48  NE  791; 
McCoy  V.  Able,  131  Ind.  417,  30  NE 
528,  31  NE  453;  Jose  v.  Hunter,  60 
Ind.  App.  569,  103  NE  392,  852; 
Stapf  V.  State,  33  Ind.  App.  255,  71 
NE  165);  (2)  consequently  an  objec- 
tion contained  therein  to  the  filing  of 
a  supplemental  complaint  cannot  be 
considered.  Jose  v.  Hunter  (Ind.  App.), 
103  NE  392. 

[b]  When  there  is  no  statement  of 
facts  in  the  record  the  findings  of  fact 
filed  by  trial  judge  are  conclusive. 
Lyon-Gray  Lumb.  Co.  v.  Oil  Co.  (Tex. 
Civ.),  194  SW  633. 

308-56  BufEord  v.  S.,  14  Ala.  App. 
69,  71  S  614;  Tidwell  v.  B.  Co.,  20 
Ga.  App.  826,  93  SE  511;  Cooley  v. 
Mfg.  Co.,  15  Ga.  App.  778,  84  SE 
232;  Doherty  v.  Ins.  Co.,  224  Mass. 
310,  112  NE  940;  New  Orleans  & 
N.  B.  E.  Co.  V.  Scarlet,  115  Miss.  285, 
76  S  265;  Ford  v.  Perry  (Okl.),  168 
P  221;  Coach  v.  Gage,  70  Or.  182,  138 
P  847;  Baxter  v.  S.,  81  Tex.  Cr.  234, 
194  SW  1107;  Eesendez  v.  S.,  80  Tex. 
Cr.  26,  187  SW  483;  Ferguson  v.  S., 
79  Tex.  Cr.  641,  187  SW  476;  Williams 
V.  S.,  78  Tex.  Cr.  468,  182  SW  327; 
Taylor  v.  S.,  77  Tex.  Cr.  632,  180  SW 
242;<Eea  v.  S.,  77  Tex.  Cr.  565,  179  SW 
706;  Tinker  v.  &.,  77  Tex.  Cr.  506,  179 
SW  572;  Prata  v.  S.,  76  Tex.  Cr.  60, 
172  SW  974;  Patterson  v.  Bushong 
(Tex.  Civ.),  196  SW  962;  Allen  v.  Eeed 
(Tex.  Civ.),  179  SW  544;  Thomas  v. 
Barthold  (Tex.  Civ.),  171  SW  1071; 
Miller  v.  Campbell  (Tex.  Civ.),  171 
SW  251. 

[a]  Bill  complaining  of  exclusion  of 
evidence  muet  state  the  evidence  ex- 
pected to  be  elicited  from  the  witness 
and  not  merely  the  purpose  of  the  evi- 
dence, for  otherwise  it  is  too  indefinite 
and  vague  to  be  considered.  Beesing 
V.  S.,  78  Tex.  Cr. ,  762,  180  SW  256. 

[b]  Exception  to  admission  of  evi- 
dence need  not  be  reserved  by  bill  of 
exceptions  but  may  be  reserved  and 
noted  in  the  statement  of  facts. 
Houston,  etc.  E.  Co.  v.  Cavahaugh 
(Tex.  Civ.),  173  SW  619. 

[c]  Objection  to  leading  question 
overruled  by  trial  court  cannot  be  con- 
sidered where  bill  of  exceptions  does 
not  show  that  it  was  answered.  S.  v. 
Williams,  143  La.  424,  78  S  662. 
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308-57  Stetson  v.  V.  S.  (CCA),  257 
Fed.  689;  Eiley  v.  S.,  120  Ark.  450, 
179  SW  661;  McLaughlin  v.  S.,  117 
Ark.  154,  174  SW  234;  Adams  v.  S., 
72  Fla.  32,  72  8  473;  McMurran  v. 
Hannum,  185  Ind.  326,  113  NE  238; 
Mercer  v.  Armstrong,  ^8  Neb.  645,  154 
NW  219;  Westergreen'  v.  S.,  79  Tex. 
Cr.  454,  185  SW  879;  Eidgeway  v.  S., 
78  Tex.  Cr.  81,  179  SW  1185;  Gragara 
V.  S.  (Tex.  Cr.),  179  SW  1185;  Augus- 
tine V.  S.  (Tex.  Cr.),  179  SW  1185; 
Besenta  v.  B.,  78  Tex.  Cr.  37,  179  SW 
1185.  See  2  Standaed  Peoc.  352. 
[a]  When  bill  of  exceptions  may  con- 
sist of  transcript  of  proceedings. — All 
of  plaintiff's  testijnony  is  necessary  in 
the  bill  of  exceptions  in  cases  where 
the  error  complained  of  is  the  over- 
ruling of  the  defendant's  motion  for  a 
nonsuit.  All  testimony  of  Doth  parties 
yiust  be  included  where  it  is  sought  to 
review  the  action  of  the  court  on  a 
motion  for  a  directed  verdict.  Na- 
tional Council  V.  McGinn,  70  Or.  457, 
138  P  493;  West  v.  McDonald,  67  Or. 
551,  136  P  650;  Hahn  v.  Mackay,  63 
Or.  100,  126  P  12,  991. 
308-58  Pratt  v.  Gibson,  87  Or.  609, 
171  P  223;  In  re  HoUinger's  Est.,  259 
Pa.  75,  102  A  410. 

308-59     White    v.    Snyder,    124    Md. 

395,  92  A  763. 

308-60     Alabama  Terminal  E.  Co.  v. 

Benns,  189  Ala.  590,  66  S  589. 

309-61     McMurran    k.    Hannum,   185 

Ind.  326,  113  NB  238. 

[a]     No  presumption. — Where  it  is  not 

shown    by    bill    or    judge's    certificate 

that   all   the   evidence   is   incorporated 

in   the   bill   it   cannot  be   presumed   it 

was.    Iowa  State  Sav.  Bank  v.  Henry, 

22  Wyo.  189,  136  P   863. 

309-62     Ingham  v.  Mitchell,  176  111. 

App.  469  (a  statement  that  "the  above 

and  foregoing  is   all  the  evidence  heard, 

offered  or  considered  by  the  court  on 

the  trial  of  this  cause"  is  sufficient); 

McMurran    v.    Hannum,    185    Ind.    326, 

113  NE  238. 

[a]     "The  foregoing  being  suibstantlal- 

isr  all  the  evidence  in  the  case"  is  a 

sufficient  statement  that  it  contains  all 

the  evidence.  Climer  v.  Tel.  Co.  (Ala.), 

77  S  30. 

309-64     Williams  v.  Wallace,  111  Ark. 

509,  164  SW  301;  Ingersoll  v.  Cudihee, 

96  Wash.  515,  165  P  375. 

309-65     [a]      That  no   stenographer 

was  present  will  not  deprive  the  parties 


from  having  the  substance  of  the  evi- 
dence inserted  in  the  settled  record. 
Wood  «.  McCain,  34  S.  D.  544,  119 
NW  426. 

310-67  Bradley  v.  S.,  11  Ala.  App. 
329,  66  S  820;  Beaule  v.  Acme  Finish- 
ing Co.,  36  B.  I.  74,  89  A  73. 

[a]  Incorporating  excluded  evidence. 
It  is  not  fatal  to  a  bill  of  exceptions 
that  it  failed  to  state  that  the  wit- 
nesses would  have  testified  to  the  mat- 
ters "offered  to  be  proved."  Hart- 
field  V.  Greber  (Tex.  Civ.),  160  SW 
603. 

[b]  Filing  transcript  of  evidence'— It 
is  not-  necessary  that  a  transcript  of 
the  evidence  should  be  filed  in  the 
clerk's  office  before  being  incorporated 
in  a  bill  of  exceptions.  Huffman  «. 
Thompson,   177   Ind.   366,   98  NE  113. 

[c]  Incorporation  by  reference. — If  the 
bill  refers  to  the  pages  of  the  tran- 
script where  evidence  can  be  found, 
it  is  sufficient.  Norfolk  &  W.  By.  Co. 
V.  Holbrook,  215  Fed.  687,  131  CCA 
621. 

310-68  Smith  «.  S.  (Tex.  Cr.),  198 
SW   298. 

310-69  Grand  Trunk  By.  Co.  v.  Ives, 
144  U.  S.  408,  12  Sup.  Ct.  679,  36  L.  ed. 
485;  Johnston  v.  Jones,  1  Black  (TJ. 
S.)  209,  17  L.  ed.  117;  Cincinnati  Trac- 
tion Co.  V.  Eeebusch,  192  Fed.  520,  113 
CCA  76;  Allen  v.  Wescott,  115  Me. 
180,  98  A  630;  Taylor  v.  Pierce  Bros., 
219  Mass.  187,  106  NE  565;  Cornell- 
Andrews  S.  Co.  V.  Boston  &  P.  E.  Corp., 
215  Mass.  381,  102  NE  625;  Douglas 
C.  Assn.  V.  Hutchason,  81  Or.  644,  160 
P  539;  McGilchrist  v.  E.  Co.,  79  Or. 
91,  154  P  419;  West  v.  McDonald,  67' 
Or.  551,  136  P  650. 
fa]  Manner  of  setting  out  testimony. 
The  bill  of  exceptions  should  give  the 
substance  of  the  testimony  in  a  nar- 
rative form  and  not  by  question  and 
answer.  Wheeling  Terminal  E.  Co.  v. 
Eussell,  209  Fed.  ,795,  126  CA  519; 
Cornell  Andrews  S.  Co.  v.  Boston  &  P. 
E.  Corp.,  215  Mass.  381,  102  NE  625. 
But  see  Higdon  v.  Warehouse  Co.,  10 
Ala.  App.  496,  63  S  938. 

[b]  A  bill  containing  the  evidence  In 
extenso  will  be  stricken  notwithstand- 
ing the  evidence  be  short.  Irby  v. 
Kaigler,  6  Ala.  App.  91,  6'0  S  418. 

[c]  IiTldence  must  be  reduced  to  nar- 
rative form;  it  is  not  permissible  to 
preserve   it   in     question    and    answer 
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form.     Simmons  v.  S.,  79  Tex.  Cr.  492, 
186  SW  325. 

[d]  Testimony  by  deposition  may  be 
set  forth  in  form  of  questions  and 
answers,  in  place  of  narrative  form. 
Mansoii  v.  Sutterer  (Ala.),  77  S  375. 
3X1-71  Smith  v.  S.  (Tex.  Cr.),  198 
SW  298;  Tinker  v.  S.,  77  Tex.  Cr.  506, 
179  SW  572. 

[a] .  Immaterial  and  useless  matters 
should  be  eliminated  in  setting  forth 
the  testimony  in  a  bill  of  exceptions. 
S  V.  District  Court,  50  Mont.  585,  148 
P  383. 

311-72  Camp  v.  Lanterman,  78  Or. 
134,  152  P  288;  Martinez  v.  Nussa,  22 
P.  E.  131. 

[a]  But  statements  purporting  to  re- 
cite ruQlugs  of  the  trial  court  admitting 
or  excluding  evidence,  found  in  such 
transcript,  cannot  be  considered.  New- 
ark Nat.  Gas  &  f .  Co.  v.  Newark,  92 
0.  St.  393,  111  NE  150. 

[b]  Stenographer's  transcript  may  be 
Incorporated  into  the  bill  of  exceptions 
without  first  being  copied  by  the  clerk, 
under  the  statute.  But  this  method 
is  only  optional  and  the  bill  may  be 
prepared  in  narrative  form  without 
containing  a  transcript  of  the  evi- 
dence. V.  S.  Fidelity,  etc.  Co.  v.  Mach. 
Co.,  167  Ky.  382,  180  SW  815,  Ky. 
St.,  §§1019a,  4637-4645;  Civ.  Code  Pr., 
§335. 

313-74  Hamilton  v.  S.,  17  Ariz.  483, 
154  P  1039,   Civ.  Code,  1913,'  §614. 

[a]  Attached  transcript. — A  transcript, 
certified  as  containing  all  evidence, 
riveted  to  bill  of  exceptions,  is  sufEl- 
cient  to  form  part  of  bill  of  excep- 
tions. McFarland  v.  Elec.  E.  Co.,  70 
Or.  27,  138  P  458. 

312-76  [a]  A  skeleton  bill  of  excep- 
tions including  the  transcript  of  the 
stenographer  sufficiently  identified,  will 
do.  Dent  V.  Bank,  114  Ark.  261,  169 
SW  821;  Cable  Co.  v.  Mathers,  72  W. 
Va.  807,  79  SE  1079.  See  Padgett  v. 
Fertilizer  Co.,  11  Ala.  App.  366,  66 
S  866,  for  a  discussion  of  the  question 
whether  documents  may  be  made  part 
of  a  bill  of  exceptions  by  being  at- 
tached as  e,xhibits  without  further  iden- 
tification. 

[b]  Common  law  and  statutory  rule. 
"Under  the  eommon-iaw  practice,  docu- 
ments that  it  was  desired  should  be  a 
part  of  the  bill  were  required  to  be 
written  out  therein  in  full  before  the 
bill  was  signed  and  sealed.   .    .    .   An- 


nexation of  such  documents  as  exhibits 
or  a  reference  thereto  elsewhere  in  tHe 
record  was  insufficient.  Under  mol 
ern  practice,  however,  the  rigor  of  Sese 

Ilt^:i\^'^'''  '"  ^°"^  e'ten?,'S- 
■IV  f  ^*  ^^  »°^  generally  permis- 
sible to  omit  copying  into  the  WU  S 
the  document  that  it  is  desired  to  in- 
corporate, provided  the  bill  at  thP 
place  where  it  is  desired  to    nstrt    he 

tines  the  document  and  contains  there 
a  direction  to  the  clerk  to  soTnsert  i? 
r^gLr^k^d^  *t?^  t-nscrVt"o7  the* 

[c]  TexM  rule.— Documents  need  nnf 
prowld't^  '^'  ""'''  °f  exc  prions 
fn  th.l-l,l'''  Z^  '"^"^'^t  reference 
mI  A  •  li*^  ^^'"^  **•«  document  eon- 
.wl""  ^  ^f""*^  ™^y  I'e  identified. 
Sanger  v.  Bank    (Tex.   Civ.),  170   SW 


[d]    Position   of  document  in  record 

f>«,  f  \.n®  P'^y  ^""^  described  in  a 
skeleton  bill  of  exceptions  in  such  man- 
ner as  tq  make  its  identity  reasonably 
certain  is  properly  a  part  of  such  bill 
of  exceptions  if  it  appears  to  be  copied 
by  the  clerk  into  any  part  of  the  cer- 
tified record.  Rowland  L.  Co.  v  Bar- 
rett, 70  W.  Va.  703,  75  SE  57.   ' 

f^i'l^.    i°^^^  *-■■  ^^^te,  189  Ala.  622, 

fifl  t  !?fi  ^\^y  ^-  ^^^i«'  188  Ala.  535 
n     ^,//4;    A^jjigt^^   j^^g_    ^^     ^.  . 

Co  145  Ala.  351,  40  S  965;  Elliott- 1'. 
Coal  &  Iron  Co.,  108  Ala.  640,  18  S 
689;  Parsons  v.  Woodward,  73  Ala.  348, 
^51;  Padgett  V.  Fertilizer  Co.,  11  Ala 
App.  366,  66  S  866.  ' 

Jvf-'  ^.P®  "'^^  requiring  certainty  of 
identification  is  satisfied  if  the  refer- 
ence identifies  the^  document  in  a  way 
to  reasonably  exclude  ^  mistake  with 
\,V!il^  thereto."  Bley  v.  Lewis,  188 
Ala.  535  66  8  454,  holding  a  direction 
to  insert  a  deed  from  A  "and"  B  jus- 
tifies the  clerk  in  inserting  a  deed 
from  A  "to"  B. 

[h]  A  benefit  certificate  is  sufficiently 
incorporated  in  the  record  where  the 
record  shows  by  the  filing  marks  of 
the  clerk  that  the  paper  was  filed  as  a 
part  of  the  pleadings  before  the  trial 
commenced  and  the  stenographer's 
transcript  of  the  evidence  as  incorpor- 
ated in  the  bill  of  exceptions  shows 
that  the  policy  was  read  in  evidence 
and  also  shows  a  call  directing  the  clerk 
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to  copy  the  same.  Eminent  Household 
of  C.  W.  V.  Howie,  109  Ark.  40'0,  160 
SW  238. 

[c]  Papers  similarly  marked. — A  ref- 
erence in  a  bill  of  exceptions  to  a  paper 
as  containing  the  evidence  adduced  on 
the  trial,  sufSces  to  incorporate  in  it 
two  batches  of  transcribed  evidence, 
bearing  the  same  marks  of  identifica- 
tion and  obviously  heard  in  the  same 
trial.  Marshall  v.  Stalnaker,  70  W.  Va. 
394,   74  SE  48. 

314-79  Dr.  Shoop's  Laboratories  v. 
Davis,  21  6a.  App.  623,  94  SE  822. 
315-80  Alabama  Terminal  R.  Co.  v. 
Benns,  189  Ala.  590,  66  S  589.  See 
Continental  G.  Co.  v.  Milbrat,  10  Ala. 
App.  351,  65  S  425. 
[a]  Where  blue  print  is  not  identified 
as  having  been  received  in  evidence  or 
filed  with  clerk  of  court  it  will  be  dis- 
regarded. McParland  v.  B.  Co.,  70  Or. 
27,  138  P  458. 

315-81  Manson  v.  Sutterer  (Ala.), 
77  S  375. 

[a]  By  whom  Identified.  —  Papers 
which  show  that  they  were  identified 
and  made  exhibits  to  a  deposition  by 
the  notary  public  taking  same,  need 
not  be  identified  or  authenticated  by 
a  chancellor  or  trial  judge  in  order 
to  permit  their  incorporation  into  a  bill 
of  exceptions.  Great  Eastern  Casualty 
Co.  V.  Parsons,  132  Tenn.  217,  177  SW 
937. 

316-83  S.  V.  Ellison  (Mo.),  196  SW 
1103;  Martinez  v.  Gutierrez's  Heirs 
(Tex.  Civ.),  172  SW  766. 
316-84  Chicago  Great  Western  B. 
Co.  V.  Le  Valley,  233  Fed.  384,  147 
CCA  320;  Morris  v.  Bragan,  195  Ala. 
372,  70  S  717;  Sanderson  v.  S.  (Ala. 
App.),. 79  S  145;  Miller  v.  S.,  15  Ala. 
App.  4,  72  S  506;  Dorough  v.  8.,  14 
Ala.  App.  110,  72  S  208;  Weyms  v. 
S.,  13  Ala.  App.  297,  69  S  310;  Brown 
V.  S.,  11  Ala.  App.  321,  66  S  829; 
BUey  V.  S.,  120  Ark.  450,  179  SW  661; 
McLaughlin  v.  S.,  117  Ark.  154,  174 
SW  234;  Sheldon  v.  James,  175  Cal. 
474,  166  P  8;  Arnold  «.  Dodson,  272 
111.  377,  112  NE  70;  Donovan  v.  S., 
185  Ind.  15,  111  NE  433;  Thompson 
V.  Miller,  182  Ind.  545,  107  NE  74; 
Henry  v.  C,  169  Ky.  548,  184  SW  870; 
Louisville  Lozier  Co.  v.  Sallee,  167  Ky. 
499,  180  SW  841;  S.  v.  Hamilton,  263 
Mo.  294,  172  SW  593;  Briggs  v.  B. 
Co.,  91  N.  J.  L.  1,  102  A  382;  Pratt 
V.    Gibson,   87   Or.   609,    171    P    223; 


Pickerell  v.  S.  (Tex.  Cr.),  198  SW  303; 
Miller  v.  Mercantile  Go.  (Tex.  Civ.), 
201  SW  734;  Heidenheimer  S.  Co.  v. 
E.  Co.  (Tex.  Civ.),  197  SW  886;  Handy 
V.  Adams  (Tex.  Civ.),  195  SW  888; 
Loeb  V.  E.  Co.  (Tex.  Civ.),  186  SW 
378;  Texas  &  P.  By.  Co.  v.  Graham 
(Tex.  Civ.),  174  SW  297;  Texas  &  P. 
B.  Co.  V.  Hall  (Tex.  Civ.),  173  SW 
548;  Gulf,  etc.  B.  Co.  v.  Higginbotham 
(Tex.  Civ.),  173  SW  482;  WUliams  v. 
Phelps  (Tex.  Civ^)  171  SW  1100; 
Gulf  T,  &  W.  By.  Co.  v.  Dickey  (Tex. 
Civ.),  171  SW  1097;  Horton  v.  Tex. 
B.  E.  (Tex.  Civ.),  171  SW  1023; 
Cleburne  St.  By.  Co.  v.  Barnes  (Tex. 
Civ.),  168  SW  991;  Ratlife  v.  Mead- 
ows, 116  Va.  975,  83  SE  395.  See  St. 
Louis  Southwestern  Ey.  Co.  v.  Wad- 
sack  (Tex.  Civ.),  166  SW  42.  See  also 
2  Standard  Peoc.  280,  359. 

[a]  Texas  statute. — ^By  statute  in  Tex- 
as, the  instructions  together  with  all 
objections  thereto  timely  made,  shall 
be  filed  and  constitute  part  of  the 
record  and  be  subject  to  review  on  ap- 
peal without  the  necessity  of  a  bill  of 
exceptions.  Gulf,  T.  &  W.  By.  Co.  v. 
Dickey,  108  Tex.  126,  187  SW  184. 

[b]  Eectuested  charges  must  be  brought 
up  by  bill  of  exceptions  in  order  to 
review  court's  refusal  to  give  them. 
Paitry  v.  S.,  196  Ala.  598,  72  S  36; 
Mitchell  V.  S.,  15  Ala.  App.  109,  72 
S  507;  Anderson  v.  Gas  Co.,  11  Ala. 
App.  560,  66  S  925. 

316-85  Jackson  v.  Lacy,  92  Conn. 
256,  102  A  584;  Willey  v.  Herrett,  66 
Or.  348,  133  P  630;  Peace  v.  S.  (Tex. 
Cr.),  196  SW  952. 

[a]  Instructions  are  not  properly 
Identified  where  they  are  referred  to  by 
number  only  and  no  numbered  instruc- 
tions are  in  the  record.  Harris  v. 
Bremerton,  85  Wash.  64,  147  P  638, 
AnnCasl916C,  160. 

[b]  Bills  of  exceptions  to  refusal  to 
give  Instructions  insuf&cient  as  failing 
to  show  that  the  requeste'd  instructions 
were  presented  to  the  court  before  its 
charge  was  read  to  the  jury.  Cline  v. 
S.,  79  Tex.  Cr.  229,  183  SW  1152. 
318-87  [a]  Insufacient  recital.— The 
following  recital  in  a  bill  of  exceptions 
is  not  sufficient  to  include  in  the  hUl 
the  instructions  referred  to;  "defend- 
ants moved  the  court  to  give  the  jury 
instructions  marked  1,  2,  3  and  4  (see 
page  —  for  instructions.)"  Mudd  «. 
Shroader,  152  Ky.  696,  154  SW  21. 
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318-88  Sanderson  v.  S.  (Ala.  App.), 
79  S  145. 

318-89  Jackson  v.  Lacy,  92  Conn. 
256,  102  A  584;  Cornell- Andrews  S.  Co. 
V.  B.  Corp.,  215  Mass.  381,  102  NE 
625;  Furr  v.  S.  (Tex.  Cr.),  194  8W  395. 
See  Wise  «;.  Puller,  11  Ala.  App.  427, 
66  S  827. 

[a]  The  evidence  (1)  should  be  set 
forth.  Clark  v.  S.,  14  Ala.  App.  633, 
72  S  291.  (2)  All  the  evidence  need 
not  be  incorporated  in  the  bill,  a  brief 
summary  being  sufficient.  McGflchrist 
■c.  By.  Co.,  79  Or.  91,  154  P  419. 
319-91  Ft.  Worth  &  B.  6.  E.  Co.  i;. 
Tuggle   (Tex.  Civ.),   196  SW  910. 

[a]  Bill  of  exceptions  to  findings  of 
fact  necessary  to  review  them  on  ap- 
peal. Schwab  &  Son  v.  Norwood  (Tex. 
Civ.),  183  SW  807. 

[b]  Within  what  time. — Court  cannot 
incorporate  in  the  record  its  findings 
of  fact  and  conclusions  of  law  after 
the  time  allowed  by  law  for  filing 
them  by  attaching  the  same  to  a  bill 
of  exceptions  taken  to  his  failure  to 
sooner  find  and  file  them.  Hanks  v. 
Holt  (Tex.  Civ.),  148  SW  599. 
319-92  Lampkin  v.  S.,  70  Fla.  448, 
70  S  440;  Whitaker  v.  C,  172  Ky.  846, 
189  SW  1113;  S.  v.  Tuttle  (Mo.),  192 
SW  459;  Saulan  v.  By.  Co.  (Mo.  App.), 
199  SW  714;  S.  V.  Parks  (N.  M.),  183 
P  433;  Graham  v.  S.,  98  Ohio  77,  120 
NE  232;  Bullington  v.  S.  (Tex.  Cr.), 
180  SW  679. 

[a].  Remarks  of  counsel  (1)  must  be 
incorporated  in  bill  of  exceptions  or 
they  will  not  be  considered  on  appeal. 
Frey  v.  C,  169  Ky.  528,  184  SW  896; 
St.  Paul,  etc.  Ins.  Co.  v.  Kendle,  163 
Ky.  146,  173  SW  373;  S.  v.  Burkey 
(Mo.),  183  SW  328;  Broussard  v.  he 
Blanc  (Tex.  Civ.),  172  SW  78.  (2) 
Prejudicial  remarks  of  prosecuting  at- 
torney, made  on  the  voir  dire  examina- 
tion of  jurors  cannot  be  considered, 
unless  the  examination  is  preserved  in 
the  bill  of  exceptions.  S.  v.  Morris, 
263  Mo.  339,  172  SW  603.  (3)  But 
counsel's  remarks  are  properly  in  the 
bill  of  exceptions  in  so  far  as  error  is 
assigned  upon  or  grew  out  of  them. 
P.  V.  Chytraus,  183  111.  190,  55  NE  666; 
L.  C.  Smith  &  Bros.  T.  Co.  v.  Blake- 
more,  183  111.  App.  14. 
[b]  Eefusal^  to  allow  case  to  be  ar- 
gued should  'be  pointed  out  by  a  bill 
of  exceptions.  Campbell  v.  Chitwood, 
164  Ky.  638,  176  SW  36. 


[c]  Incorporating  statements  of  jur- 
ors.— The  declaration  of  counsel  that 
he  desired  the  record  to  show  that  eer 
tain  statements  of  fact  had  been  made 
by  certain  jurors  did  not,  without 
more,  incorporate  such  statements  as 
facts  in  the  teeord.  Denver  City  T. 
Co.  V.  Carson,  21  Colo.  App.  604,  123  P 
680. 

[d]  Alleged  misconduct  of  counsel 
cannot  be  presented  by  affidavit  but 
must  be  shown  by  bill  of  exceptions. 
Brown  v.  Court,  175  Ky.  747,  194  SW 
907. 

320-93  Blount  County  Bk.  v.  Harris 
(Ala.),  77  S  43;  Bryan  v.  Stewart,  194 
Ala.  353,  70  S  123;  Seaboard  Air  Line 
By.  Co.  V.  Mobley,  194  Ala.  211,  69  S 
614;  Consolidated  Merc.  Co.  v.  Warren, 
15  Ala.  App.  623,  74  S  738;  BufEord  v. 
S.,  14  Ala.  App.  69,  71  S  614;  Louis- 
ville &  N.  E.  Co.  V.  McMullen,  5  Ala. 
App.  662,  59  S  683;  Colorado  Midland 
Ry.  Co.  V.  Edwards,  24  Colo.  App.  350, 
134  P  248;  St.  Albans  Granite  Cd.  v. 
Co.,  88  Vt.  479,  92  A  974. 
[a]  Kotwithstandlng  the  bill  recites 
that  it  contains  all  the  evidence,  yet 
if  it"  contains  other  statements  afford- 
ing a  reasonable  inference  that  admits 
of  a  different  conclusion  that  construc- 
tion unfavorable  to  the  party  except- 
ing will  be  adopted.  Sloss-Sheffield,  S. 
&  I.  Co.  V.  Eedd,  6  Ala.  App.  404,  60 
S  468. 

320-94  Wade  v.  S.,  15  Ala.  App. 
130,  72  S  269;  Ailing  v.  Vander  Stucken 
(Tex.  Civ.),  194  SW  443;  Brown  v.  Ins. 
Co.  (Vt.),  102  A  1042. 
320-95  Seaboard  Air  Line  Ey.  Coi. 
V.  Mobley,  194  Ala.  211,  69  S  614-  Wad^ 
V.  S.,  15  Ala.  App.  130,  72  S  269;  Lamp- 
kin  V.  S.,  70  Fla.  448,  70  S  440. 
320-96  Cook  v.  Hendricks,  146  Ga. 
63,  90  SE  383. 

321-98  P.  V.  Trust  Co.,  266  111.  139, 
107  NE  190;  U.  S.  F.,  etc.  Co.  v.  Mach. 
Co.,  167  Ky.  382,  180  SW  816;  Thomas 
Bros.  V.  E.  Co.,  188  Mo.  App.  22,  173 
SW  96;  West  V.  McDonald,  67  Or.  551, 
136  P  650;  Eaton  v.  Ey.  &  Nav.  Co.,  22 
Or.  497,  30  P  311;  Gulf  C.  T.  Co.  v. 
Mill.  Co.  (Tex.  Civ.),  197  SW  874;  Loeb 
V.  E.  Co.  (Tex.  Civ.),  186  SW  378;  Shaw 
V.  Garrison  (Tex.  Civ.),  174  SW  942; 
Sanger  v.  Bank  (Tex.  Civ.),  170  SW 
1087;  Stone  &  Webster  Engineering 
Corp.  V.  Goodman  (Tex.  Civ.),  167  SW 
10;  St.  Louis  Southwestern  Ey.  Co.  f. 
Wadsack  (Tex.  Civ.),  166  SW  42. 
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[a]  Commingling  exceptions. — Where 
several  exceptions  are  included  in  each 

'  bill  they  will  not  be  considered.  Cit- 
izens' Mut.  Fire  Ins.  Co.t;.  Bridge  Co., 
116  Md.  422,  82  A  372;  Junkins  v.  Sulli- 
van, 110  Md.  539,  73  A  264;  Tall  v. 
Packet  Co.,  90  Md.  248,  44  A  1007,  47 
LEA  120. 

[b]  Transcript  of  proceedings  and  evi- 
dence is  not  a  proper  bill  of  excep- 
tions. Hoag  V.  Washington-Oregon 
Corp.,  75  Or.  588,  144  P  574,  147  P 
756;  Willis  v.  Fire  Belief,  69  Or.  293, 
137  P  761;  AnnCasl916A,  449;  West  v. 
McDonald,  67  Or.  551,  136  P  650;  Eaton 
V.  Nav.  Co.,  22  Or.  497,  30  P  311;  S.  v. 
Murray,  11  Or.  413,  5  P  55. 

[c]  A  bill  of  exceptions,  to  be  suf- 
ficient, should  be  complete  within  it- 
self, except  where  the  statute  permits 
a  reference  to  other  parts  of  the  record 
for  a  statement  of  the  facts  necessary 
to  a  proper  explanation  of  the  ruling 
to  be  reviewed.  Padgett  v.  Fertilizer 
Co.,  11  Ala.  App.  366,  66  S  866;  Texas 
&  P.  By.  Co.  V.  Hall  (Tex.  Civ.),  173 
SW  548. 

[d]  Logical  arrangement. — The  fact 
that  certain  recitals  appear  in  the 
wrong  place  in  the  bill  of  exceptions 
is  immaterial.  Thomas  Bros.  v.  E.  Co., 
188  Mo.  App.  22,  173  SW  96. 
322-99  Dennis  v.  PacTt.  Co.,  113  Me. 
169,  93  A  58;  Taylor  v.  S.,  77  Tex.  Cr. 
632,  180  SW  242;  Park  v.  S.,  78  Tex. 
Cr.  131,  179  SW  1152. 

[a]  Motion  for  a  new  trial. — Where 
the  bill  of  exceptions  states  an  excep- 
tion to  the  overruling  of  a  motion  for 
a  new  trial,  it  will  suffice  if  the  lan- 
guage used  is  the  same  as  that  of  the 
court  in  its  order.  Nolan  v.  R.  Co., 
250  Mo.  602,  157  SW  637. 
323-1  Eosenheim  Shoe  Co.  v.  Home, 
10  Ga.  App.  582,  73  SE  953  (bill  of 
exceptions  held  to  sufficiently  disclose 
the  parties  to  it);  Huffman  v.  Thomp- 
son, 177  Ind.  366,  93  NE  113. 

[a]  Labeled  a  memorandum  of  excep- 
tions.— The  fact  that  the  instrument  is 
improperly  labeled  a  memorandum  of 
exceptions  is  immaterial  if  it  is  prop- 
erly settled  as  a  bill  of  exceptions. 
Ward  1-.  Min.  Co.,  37  Nev.  470,  143  P 
119. 

[b]  A  transcript  not  styled  a  bill  of 
exceptions  cannot  be  considered  for 
that  purpose  even  though  the  judge  cer^ 
tified  i{  as  containing  all  the  evidence 
at    the    trial    save    certain    exhibits. 


Litscher  v.  Alexander,  68  Or.  369,  136 
P  847. 

323-2  Northwestern,  etc.  Ins.  Co.  v. 
Eoberts,  143  Ga.  780,  85  SE  1043;  Civ. 
Code,  1910,  §6139;  Besenta  v.  S.,  78 
Tex.  Cr.  37,  179  SW  1185. 
[a]  BiU  not  being  signed  by  party  or 
his  counsel  until  after  certification  by 
judge.  Supreme  Court  has  no  jurisdic- 
tion to  consider  it.  Mitchell  v.  Tow, 
147  Ga.  560,  94  SE  1012. 
324-4  Chicago  G.  W.  E.  Co.  v.  Le 
Valley,  233  Fed.  384,  147  CCA  320; 
Copper  Eiver  Ey.  Co.  v.  Boeder,  211 
Fed.  280,  127  CCA  648;  Meek  v.  By. 
Co.,  183  111.  App.  256. 
324-5  Bank  of  Dalton  «.  Clark,  19 
Ga.  App.  729,  92  SE  40. 
[a]  Wliere  joint  trial  (1)  is  had  in 
actions  by  plaintiff  against  several  de- 
f enda\its  for  a  claim  common  to  all  par- 
ties a  single  bill  of  exceptions  in  which 
all  defendants  are  joined  is  sufficient, 
Doherty  v.  Ins.  Co.,  224  Mass.  310,  112 
NE  940.  (2)  But  where  parties  stipu- 
late to  the  trial  of  two  cases  by  one 
jury  and  two  separate  judgments  are 
rendered,  one  bill  of  exceptions  will  not 
suffice.  Paschal  v.  Morgan,  19  Ga. 
App.  245,  91  SE  285. 
324-6  Donovan  v.  S.,  185  Ind.  15,  111 
NE  433;  Cross  v.  Prohaska  (Neb.),  170 
NW  665. 

[a]  BUI  of  exceptions  must  be  cer- 
tified by  clerk  as  a  part  of  the  record. 
Campbell  v.  Bk.,  24  Wyo.  359,  158  P 
267. 

324-7  Federal  Union  Sur.  Co.  v. 
Schlosser  (Ind.  App.),  116  NE  759. 
324-10  Collins  v.  S.,  14  Ala.  App.  54, 
70  S  995;  Autrey  v.  S.,  190  Ala.  10,  67 
S  237;  S.  V.  Powell,  184  Ala.  46,  63  S 
542;  Poland  v.  McDowell,  114  Me.  511, 
96  A  834;  BuUington  v.  S.,  78  Tex.  Cr, 
187,  180  SW  679;  Marshall  v.  Stalnaker, 
70  W.  Va.  394,  74  SE  48;  Tracy's 
Admx.  V.  Coal  Co.,  57  W.  Va.  587,  50 
SE  825. 

326-12  Arnold  v.  Dodson,  272  111. 
377,  112  NE   70. 

326-13  Boultbee  v.  Paper  Co.,  229 
Fed.  951,  144  CCA  233;  Allen  v.  Jes- 
sup  (Mo.),  192  SW  720;  S.  v.  Meyer 
(Mo.  App.),  193  SW  955. 
327-'!  5  Chicago  Great  Western  E. 
Co.  V.  Le  Valley,  233  Fed.  384,  147  CCA 
320;  Mound  Coal  Co.  j;.  Mfg.  Co.,  233 
Fed.  913,  147  CCA  587;  Oal.  Code  Civ. 
Proc,  §650;  Harbaugh  v.  Irr.  Co.,  24 
Cal.  App.  773,  142  P  847;  Belleville  V. 
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Mitchell,  273  111.  136,  112  NE  368; 
Donovan  v.  S.,  185  Ind.  15,  111  NE 
433;  S.  V.  Matassa,  138  La.  1079,  71  S 
190;  S.  V.  Bockstruck  (Mo.),  192  SW 
'  404;  Liquid  Carbonic  Co.  v.  Kodman, 
52  Okl.  211,  152  P  439;  Pettigrew  v.  S., 
79  Tex.  Cr.  319,  184  SW  508;  Rosboro 
i;.  S.  (Tex.  Cr.),  184  SW  197;  Morgan 
V.  S.,  79  Tex.  Cr.  45,  182  SW  451. 

[a]  A  notation  by  the  clerk  of  court 
in  a  criminal  case  that  the  defendant 
excepted  and  reserved  a  bill'  cannot 
be  considered  a  bill  of  exceptions.  S. 
V.  Bradley,  136  La.  55,  66  S  395. 

[b]  Where  petition  to  court  asking 
that  reporter's  transcript  be  settled  as 
bill  of  exceptions  is  not  accompanied 
by  the  transcript  there  is  nothing  be- 
fore the  court  upon  which  to  act:  Han- 
sen V.  Lumb.  Co.,  30  Ida.  801,  168  P 
163. 

327-16    Mound  Coal  Co.  v.  Mfg.  Co., 
233  Fed.  913,  147  CCA  587;  S.  v.  Miller, 
138  La.  373,  70  S  330. 
327-17    Cozby  v.  S.,  80  Tex.  Cr.  323, 
189  SW  957. 

327-18  JoUey  v.  Brown  (Tex.  Civ.), 
191  SW  177. 

328-19  [a]  Stipulation.  —  Parties 
may  agree  upon  bill  when  correctness 
is  attested  by  counsel  for  both  sides 
and  indorsed  on  bill.  Houck  Piano 
Co.  V.  Primm,  112  Ark.  80,  164  SW  1136. 
328-20  Melton  v.  Produce  Co.  (Ala. 
App.),  77  S  979;  Graham  v.  Wall  (Ala. 
App.),  77  S  421;  McDonough  v.  Blos- 
som, 109  Me.  141,  83  A  323;  Medford 
V.  S.,  80  Tex.  Cr.  130,  189  SW  155. 
[a]  Date  of  presentation. — Require- 
ment of  Code,  1907,  §3019  that  bill 
must  show  date  of  presentation  to  the 
trial  judge  is  mandatory.  Box  v.  B. 
Co.,  184  Ala.  598,  64  S  69. 
328-21  Moultrie  v.  Tarpio,  147  Cal. 
376,  81  P  1112. 

[a]  Delay  of  reporter.— If  the  report- 
er is  unable  to  prepare  the  bill  within 
the  proper  time,  the  appellant  should 
prepare  "a  bill  of  exceptions  in  the 
case  as  it  there  had  not  been  a  sten- 
ographer therein."  Yazoo  &  M.  V.  E. 
Co.  V.  Dampeer,  108  Miss.  451,  66  S  814. 
329-22  [a]  Where  bill  was  not 
signed  within  time  reciulred  for  review 
of  main  trial  but  in  time  to  be  used 
in  reviewing  the  overruling  of  motion 
for  new  trial,  it  will  be  considered  in 
so  far  as  it  relates  to  the  latter.  Camp 
Transfer  Co.  v.  Davenport  (Ala.  App.), 
74  S  156. 


329-23  Haehnel  v.  Seidentopf,  63 
Ind.  App.  218,  114  NE  422;  Cato  v. 
Crystal  Ice  Co.,  108  Miss.  667,  67  S 
155. 

330-24  Flatter  v.  3.,  182  Ind.  514, 
107  NE  9.. 

330-26  Covey  C.  O.  Co.  v.  Bank,  15 
Ala.  App.  529,  74  S  87. 
331-27  Southern  Ey.  Co.  v.  Freeman 
(Ala.  App.),  81  S  135;  S.  v.  Dist.  Court, 
51  Mont.  337,  152  P  475;  St.  Louis  S. 
Ry.  Co.  V.  Wadsack  (Tex.  Civ.),  166  SW 
42. 

[a]  Where  there  are  several  appellees, 
part  of  whom  are  not  served  with  the 
proposed  bill  of  exceptions,  such  bill 
may  be  considered  on  appeal  and  the 
judgment  modified  in  so  far  as  the 
rights  of  the  parties  not  served  are  not 
impaired.  Title  Ins.  &  Tr.  Co.  v.  Dev. 
Co.,  171  Cal.  173,  152  P  542. 
[bj  Under  such  statutes,  matters  ap- 
pearing in  the  record  proper  may  be 
considered  on  appeal  irrespective  of 
such  service.  Title  Ins.  &  Tr.  Co.  v. 
Dev.  Co.,  171  Cal.  173,  152  P  542. 
[c]  Failure  of  service  under  statute 
requiring  submission  of  proposed  bill 
of  exceptions  to  adverse  party  may  be 
waived  by  the  parties  not  served.  Title 
Ins.  &  Tr.  Co.  v.  Dev.  Co.,  171  Cal.  173, 
152  P  542. 

331-28  McLeod  v.  Garrick  (Ala.,)  72 
S  72;  Sims  v.  8.,  130  Ark.  592,  197  SW 
1178;  Missouri  E.  Co.  v.  Reed,  110  Ark. 
296,  161  SW  192;  Slye  v.  Hunt,  29 
Cal.  App.  117,  154  P  607;  Ward  r. 
Pittsburg,  etc.  Co.,  37  Nev.  470,  143 
P  119;  S.  V.  Swiller,  91  N.  J.  L.  34>5, 
102  A  163;  Palmer  v.  Allen,  18  N.  M. 
237,  135  P  1173;  McGee  v.  S.;  78  Tex. 
Cr.  636,  182  SW  S\ii);  Morgan  v.  S.,  78 
Tex.  Cr.  222,  180  SW  610  (Rev.  St. 
art.  2076) ;  Texas  Midland  E.  *E.  v. 
Becker  (Tex.  Civ.),  171  SW  1024; 
Moore  v.  Harrison,  114  Va.  424,  76  SE 
920. 

331-29  Long  v.  E.  Co.,  238  Fed. 
919,  151  CCA  653;  Home  S.  Co.  v.  Al- 
mon  (Ala.  App.),  76  S  473;  Thompson 
V.  Cotton  Mills  Co.,  190  Ala,  184,  67  S 
407;  AnnCasl917A,  721;  Covin  v.  Wil- 
lie, 19  Ga.  App.  259,  91  SE  278;  Cerny 
».  Glos,  261  111.  331,  103  NE  973;  Proc- 
tor Coal  Co.  V.  Strunk,  28  KyLE  241, 
89  SW  145;  Gross  v.  Wood,  117  Md. 
362,  83  A  337,  AnnCasl914A,  30;  In 
re  Moneyweight  S.  Co.,  225  Mass.  473, 
114  NE  741;  S.  v.  District  Court,  50 
Mont.  585,  148  P  383;  Sorrell  v.  S.,  79 
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Tex.  Cr.  437,  186  SW  336;  Morgan  v. 
S.,  78  Tex.  Or.  222,  180  SW  610  (Bev. 
St.  art.  2076);  Texas  Midland  B.  E. 
V.  Bay  (Tex.  Civ.),  168  SW  1013; 
Eoyal  Ins.  Co.  v.  Lumb.  Co.,  23  Wyo. 
264,   148   P   340. 

[a]  Mlmsteiial  act.  —  "The  settling 
of  a  bill  of  exceptions  is  not  a  judical 
but  a-  ministerial  act."  Bichmond  v. 
Enochs,  109  Miss.  14,  67  S  649. 

[b]  Duty  of  pointing  out  enor  and 
proposing  amendments  is  upon  appellee 
and  not  the  judge.  S.  v.  Board  of 
Comrs.,  21  N.  M.  713,  158  P  642. 

[c]  Stipulating  improper  bill.  —  The 
judge  is  required  only  to  sign  a  bill 
of  exceptions  which  he  deems  a  proper 
bill  and  he  is  not  bound  by  the  stip- 
ulation of  the  parties  that  a  bill 
which  is  improper,  should  be  settled. 
National  Council  v.  McGinn,  70  Or. 
457,   138   P   493. 

332-30  [a]  The  presiding  judge  is 
the  proper  party  to  allow  and  sign  the 
bill  where  the  court  consists  of  a  pre- 
siding judge  and  assistant  judges. 
Meek  v.  By.  Co.,  183  111.  App.  256; 
Dwire  v.  Dwire,  86  Vt.  474,  86  A  164. 
332-31  Brown  v.  Covington,  131 
Ark.  24;?,  199  SW  87;  Hays  Adrax. 
V.  McNealy,  ]6  Fla.  406;  P.  r. 
Bosenwald,  "266  111.  548,  107  NE  854; 
Meek  v.  By.  Co.,  183  III  App.  256; 
Bement  v.  May,  135  Ind.  664,  34  NE 
327,  35  NE  387;  S.  v.  B.  Co.,  270  Mo. 
251,  192  SW  990;  Albers  r.  Paving 
Co.,  196  Mo.  App.  265,  194  SW  61; 
Edwards  v.  Tracy,  2  Mont.  22;  Sorrell 
17.  S.,  79  Tex.  Cr.  437,  186  SW  336; 
Conaway  v.  C,  118  Va.  792,  88  SE 
75;  Southall  v.  Evans,  114  Va.  461,  76 
SE  929,  43LBA  (NS)  468. 
[a]  The  successor  of  a  judge  (1)  may 
be  authorized  by  statute  to  allow  and 
sign  the  bill.  Guardian  Assur.  Co.  v. 
Quintana,  227  U.  S.  100,  33  Sup.  Ct. 
236,  57  L.  ed.  437;  Farley  c.  Welch, 
237  Mo.  128,  140  SW  875;  S.  v.  Gib- 
son, 1S7  Mo.  536,  554,  86  SW  177; 
Fenn  v.  Eeber,  153  Mo.  App.  219,  132 
SW  627;  Eanney  v.  Pack.  Co.,  132  Mo. 
App.  324,  327,  110  SW  613.  (2)  The 
statute  of  Missouri  (J2032,  Eev.  St., 
1909)  provides  that:  "In  any  case 
where  the  judge  who  heard  the  cause 
shall  go  out  of  office  before  signing 
the  bUl  of  exceptions,  such  bill,  if 
agreed  ,to  be  true  by  the  parties  to 
the  action,  or  their  attorneys,  or 
shown  to  the  judge  to  be  correct,  shall 


'be  signed  by  the  succeeding  or  acting 
judge  of  the  court  where  the  case  was 
heard."  S.  v.  Flick,  179  Mo.  App. 
236,   166   SW   893. 

[b]  Recitals  in  a  bUl  of  exceptions 
cannot  be  considered  where  signed  by 
a  judge  who  did  not  try  the  case, 
where  t^ore  is  nothing  in  the  record 
to  show  that  the  judge  who'  tried  the 
case  was  by  reason  of  death,  sickness 
or  other  disability  unable  to  sign  it. 
Greenberg  v.  Parsons,  184  III.  App. 
434. 

[c]  Beport  to  bystander's  bill  or  an 
agreement  that  his  successor  may  sign 
and  approve  the  bill  is  necessary  where 
the  judge's  term  expires.  Combs  v. 
Combs,  175  Ky.  523,  194  SW  790.  See 
also  Pikeville  v.  Dils,  175  Ky.  697,  194 
SW   918. 

[d]  Justice  of  Supreme  Court  must 
settle  bill  where  it  is  not  settled  by 
trial  judge  because  of  expiration  of 
his  terra.  Thacker  v.  Selma  (Ala. 
App.),  77  S  939. 

oba-32  Cowall  V.  Altchul,  40  Ark. 
1(2;  Wheeler  v.  Fick,  4  N.  M.  36,  12 
P  625;  Blake  v.  S.,  81  Tex.  Cr.  87,  193 
SW  1064;  Sorrell  f.  S.,  79  Tex.  Cr. 
437,  186  SW  336;  Morgan  v.  S.,  78 
Tex.  Cr.  222,  180  SW  610. 

[a]  A  change  of  boundaries  of  a  judi- 
cial circuit,  whereby  the  county  in 
which  case  was  tried  is  detached  from 
the  circuit  of  the  trial  judge  does  not 
deprive  the  judge  of  authority  to 
sign  the  bill  of  exceptions.  S.  v,  B. 
Co.,  270  Mo.  251,  192  SW  990. 

[b]  When  trial  judge  dies,  new  trial 
will  be  granted  by  successor  because 
of  his  lack  of  power  to  settle  bill  of 
exceptions.  Henrichsen  v.  Smith,  29 
Or.  475,  42  P  486,  44  P  496. 
334-34  Brown  f.  Covington,  131  Ark. 
243,  199  SW  87;  Cowall  v.  Altchul,  40 
Ark.  172;  Sorrell  v.  S.,  79  Tex.  Cr.  437, 
186  SW  336.  See  the  title  "Judicial 
Officers. ' ' 

[a]  Special  judge  only  has  power  to 
settle  bills  of  exceptions  and  the  reg- 
ular judge  having  been  absent  due 
to  sickness  has  no  power  upon  his  re- 
turn to  settle  bills  of  exceptions  in 
case  tried  during  his  absence  by  the 
special  judge.  McGee  v.  S.,  78  Tex. 
Cr.   636,    182   SW   309. 

[b]  His  authority  Is  co-extensive  with 
the  period  of  his  appointment,  and  the 
regular  judge  is  the  proper  one  to  sign 
and  allow  the  bill  after  the  expiration 
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of  such  period.  Aetna  Indemnity  Co.  v. 
Clay  Co.,  49  Ind.  App.  438,  97  NE  562. 
[c]  Keferee  has  authority. — Delaney 
V.  Gubbins,  181  Ihd.  188,  104  NE  13; 
S.  V.  Pimple,  91  O.  St.  99,  110  NE  253. 
334-35  S.  V.  District  Court,  50  Mont. 
585,  148  P  383;  S.  v.  Board  of  Comrs., 
21  N.  M.  713,  158  P  642;  Sand  S.  R. 
Co.  V.  Oliphant  (Okl.),  157  P  284; 
Polidoro  V.  Victoria  Mills  (E.  I.),  84 
A  739. 

335-38  U.  S.  V.  Thibodeaux,  232  Fed. 
91,  146  CCA  283;  Munson  S.  S:  Line 
V.  Harrison  (Ala.),  76  S  446;  Kates  T. 
&  W.  Co.  V.  Klassen,  6  Ala.  App.  301, 
59  S  355;  Southern  Lumber  Co.  v. 
Lowe,  118  Ark.  355,  176  SW  165;  Havi- 
land  V.  Edison  Co.,  172  Cal.  601,  158 
P  328;  Lutz  v.  Cole,  172  Cal.  245,  156 
P  45;  Grant  v.  Tel.  Co.,  145  Ga.  298, 
89  SE  364;  King-Crowther  Corp.  v. 
Aihcraft,  60  Ind.  App.  412,  110  NE 
998;  Wilson  v.  Kester,  59  Ind.  App. 
471,  109  NE  744;  Louisville  L.  Co. 
V.  Sallee,  167  Ky.  499,  180  SW  841; 
Graves'  Com.  v.  Lyons,  166  Ky.  446, 
179  SW  413;  Ky.  Civ.  Code  Pr.,  J334; 
Stearns  Coal  &  Lumber  v.  C,  163  Ky. 
837,  174  SW  771;  Stratton  v.  Man- 
cini,  38  E.  I.  368,  95  A  1050. 

[a]  In  Missouri  the  bill  of  exceptions 
may  be  allowed  by  the  trial  court,  or 
the  judge  thereof  in  vacation  and  filed 
in  such  court,  or  with  the  clerk  there- 
of in  vacation,  at  any  time  before  the 
appellant  shall  be  required  by  the  rules 
of  such  appellate  courts  to  serve  his 
abstract  of  the  record.  Greenfield  v. 
Ofl  Co.  (Mo.  App.),  182  SW  1052; 
Sehaefer  v.  Eoberts,  166  Mo.  App  68, 
148    SW    393. 

[b]  In  Oregon  no  time  is  fixed  by 
statute  within  which  a  circuit  judge 
may  sign  a  bill  of  exceptions  or  deny- 
ing his  light  to  sign  it  after  the  term. 
West  V.  McDonald,  74  Or.  421,  144  P 
655,  quot.  Che  Gong  v.  Stearns,  16  Or. 
219,  17  P  871. 

[c]  Before  final  judgment. — Weil  v. 
Ins.  Co.,  264  111.  425,  106  NE  246. 
336-39  [a]  Necessity  for  diUgence. 
The  right  to  have  such  entry  made 
nunc  pro  tunc  depends  upon  the  dili- 
gence shown  by  the  party  seeking  it. 
Lengelsen  v.  McGregor,  163  Ind.  256, 
70  NE  248;  Ladoga  Canning  Co.  v. 
Canning  Co.,  52  Ind.  App.  23,  98  NE 
849. 

337-41  Wyss-Thalman  v.  Casualty 
Co.,  193  Fed.  53,  113  CCA  383;  Wright 


V.  McCullough  (Ala.  App.),  80  S  149; 
Wrenn  i;.  Baker,  15  Ala.  App.  434,  73 
S  756;  Knights  of  Pythias  v.  Bond, 
109  Ark.  543,  160  SW  862;  Burke  v. 
White,  141  Ga.  72,  80  SE  311;  Johnson 
V.  Oil  Co.,  13  Ga.  App.  784,  79  SE 
1131;  Behrensmeyer  f.  Gwinn,  25  Ida. 
186,  136  P  623;  Worthy  v.  Bush,  160 
111.  App.  70;  Taylor  v.  Schradsky,  178 
Ind.  217,  97  NE  790;  Yerkes  v.  Circuit 
Judge,  200  Mich.  443,  166  NW  976; 
S.  V.  Coley,  163  Mo.  App.  471,  143  SW 
850;  Bherin  v.  Eastwood,  32  S.  D.  95, 
142  NW  176;  Martin  v.  S.,  77  Tex.  Or. 
384,  179  SW  121;  Pearce  v.  Supreme 
Lodge  (Tex.  Civ.),  190  SW  1156; 
Hanks  v.  Holt  (Tex.  Civ.),  148  SW 
599. 

[a]  Settlement  after  expiration  of 
time  for  appeal. — The  bill  may  be  set- 
tled after  the  expiration  of  the  time 
for  appeal.  Sorg  v.  Wells,  31  S.  D.  432, 
141  NW  384;  Juckett  v.  Merc.  Co.,  18 
S.  D.  347,  100  NW  742. 

[b]  Delay  caused  by  loss  of  the  bill 
in  mail.— Where  a  party's  failure  to 
present  the  bill  in  time  is  caused  by  its 
being  lost  in  the  mail  after  being  sent 
to  the  clerk  in  due  time,  the  court 
will  on  motion  relieve  the  party  of  the 
omission.  Long  v.  Long,  162  Cal.  427, 
122   P    1077. 

[e]  Delay  may  be  waived  by  conduct 
of  counsel  in  participating  in  settle- 
ment of  bill  without  objection.  Slyp 
V.  Hunt,  29  Cal.  App.  117,  154  P  607. 

[d]  An  act  empowering  the  appellate 
court  to  cure  defects  tn  the  record  does 
not  apply  to  bills  of  exceptions  not 
presented  in  time.  More  v.  Harrison, 
114  Va.  424,   76  SE  920. 

[e]  The  settlement  of  a  bill  of  excep- 
tions is  a  "proceeding"  within  the 
meaning  of  a  code  provision  giving 
the  court  power  to  relieve  a  party  to 
a  proceeding  from  failure  to  perform 
an  act  within  the  time  required,  where 
such  failure  is  brought  about  by  in- 
advertence, surprise  or  excusable  neg- 
lect. Kramm  v.  Ey.  Co.,  22  Cal.  App. 
761,  136  P  523. 

337-42  Mound  Coal  Co.  v.  Mfg.  Co'., 
233  Fed.  913,  147  CCA  587;  U.  S.  v. 
Thibobeaux,  232  Fed.  91,  146  CCA 
283;  Eichter  v.  E.  Co.,  273  111.  625,  113 
NE  153;  P.  V.  Ellsworih,  261  111.  275, 
103  NE  1005;  Fitzgerald  v.  James, 
160  111.  App.  434;  Louisville  L.  Co.  v. 
Sallee,  167  Ky.  499,  180  SW  841; 
Graves'  Com.  v.  Lyons,  166  Ky.  446, 
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179  SW  413;  Lampton  i;.  Johnson,  40 
Okl.  492,  139  P  526;  Scott  v.  S.,  78 
Tex.  Cr.  365,  181  SW  454;  Alexander 
V.  S.,  78  Tex.  Cr.  130,  180  SW  123; 
Ridgeway  v.  S.,  (Tex.  Cr.),  179  .  SW 
1185;  Williams  v.  S.  (Tex.  Cr.),  179 
SW  ;167;  Luna  v.  8.,  77  Tex.  Cr.  659, 
179  SW  1152;  Van  Dyke  v.  S.,  77  Tex. 
Or.  526,  179  SW  111. 

[a]  Both  parties  must  consent  to  en- 
able court  to  extend  time  to  present 
bills  of  exceptions  beyond  the  term. 
Poland  V.  McDowell,  114  Me.  511,  96 
A  834. 

[b]  Time  may  not  be  extended  beyond 
term  in  any  event.  Liquid  Carbonic 
Co.  V.  Rodman,  52  Okl.  211,  152  P  439. 

[c]  As  to  matters  occurring  on  motion 
for  new  trial  bills  of  exceptions  must 
be  approved  and  filed  before  the  ad- 
journment of  court.  Wiley  v.  S.,  78 
Tex.  Cr.  406,  181   SW  728. 

[d]  At  a  special  session  after  term. 
The  bill  presented  at  a  special  ses- 
sion of  the  court  held  after  the  term 
has  expired,  is  too  late.  Boyd  v.  Kel- 
log,  121  Md.  42,  88  A  30. 

[e]  Filing  during  adjoununent  of 
court. — The  filing  of  bills  of  exception 
during  an  adjournment  is  proper.  Hen- 
derson V.  Distilling  Co.,  161  Ky.  1,  170 
SW  210. 

337-43  U.  S.  V.  Thibodeaux,  232  Fed. 
91,  146  CCA  283;  Liquid  Carbonic  Co. 
V.  Rodman,  52  Okl.  211,  152  P  439; 
Smith  V.  S.,  80  Tex.  Cr.  40,  187  SW  758. 
338-45  U.  S.  V.  Thibodeaux,  232  Fed. 
91,  146  CCA  283;  London  v.  McGehee, 
126  Ark.  469,  191  SW  10;  Oppenheimer 
f.  Radke  &  Co.,  165  Cal.  220,  131  P 
365;  Hurt  v.  Barnes,  140  Ga.  743,  79 
SE  775;  Johns-Man ville  Co.  v.  Mfg. 
Co.  (Ind.  App.),  123  NE  648;  Roby  v. 
Croan,  177  Ky.  9,  197  SW  456;  Herbst 
V.  Rogers,  22  N.  M.  449,  164  P  827; 
Gates  V.  S.  (Tex.  Cr.),  200  SW  397; 
Plzana  v.  S.,  81  Tex.  Cr.  81,  193  SW 
671;  Page  ,«.  S.,  80  Tex.  Cr.  332,  189 
SW  951 ;  Cranfill  v.  S.,  80  Tex.  Cr.  292, 
189  SW  482;  Bankston  v.  S.,  80  Tex. 
Cr.  287,  189  SW  481;  Villareal  v.  S., 
80  Tex.  Cr.  133,  189  SW  156;  McAfee 
V.  S.  (Tex.  Cr.),  189  SW  155;  Martin  v. 
S.,  77  Tex.  Cr.  384,  179  SW  121. 
[a]  Within  thirty  days  after  term. 
Sell  V.  Turner,  138  Ga.  106,  74  SE 
783;  Brandon  v.  Akers,  134  Ga.  78,  67 
SE  540;  Crawford  r.  Goodwin,  128  Ga. 
134,  57  SE  240;  Heery  v.  Burkhalter, 
113    Ga.    1043,   39    SE   406;    Carter   v. 


Johnson,  112  Ga.  494,  37  SE  736- 
Dietz  V.  Fahy;  107  Ga.  325,  33  SE  51; 
Huff  «!.  Brantley,  66  Ga.  599;  Forsyth 
V.  Freer,  64"  Ga.  281. 

338-46  [a]  Death  of  successful  par- 
ty after  judgment  extends  time  for 
presentation  of  bill  of  exceptions  by 
suspending  the  running  of  time  until 
the  appointment  and  substitution  of  an 
administrator.  Candland  v.  Mellen,  46 
Utah  519,  151  P  341. 
[b]  Court  may  extend  time  for  presen- 
tation of  bill  of  exceptions  by  order 
made  after  death  of  successful  party 
and  before  the  substitution  of  an  ad- 
ministrator. Candland  v.  Mellen,  46 
Utah  519,  151  P  341. 
338-48  Stanton  v.  Hawkins  (R.  1), 
103  A  229. 

[a]  Extension  begins  to  run  from 
date  of  order  granting  the  extension. 
Candland  v.  Mellen,  46  Utah  519,  151 
P  341. 

[b]  No  written  notice  of  decision  is 
necessary  where  the  party  himself- pro- 
cured the  findings  of  fact,  conclusions 
of  law  and  judgment  and  filed  the 
same  with  the  clerk.  Henry  v.  Bank, 
32  S.  D.  298,  142  NW  1130. 
338-49  [a]  Date  uf  judgment  of 
conviction  not  date  of  sentence  marks 
beginning  of  time  allowed  by  statute 
for  presentation  of  bills  of  exeeptions. 
Corbin  v.  S.,  15  Ala.  App.  803.  72  S 
505. 

338-50   Harper   v.  S.,   13   Ala.  App. 

47,  69  S  302. 

[a]    Bule    applicable    when   time  not 

otherwise    specified    in    the    order    or 

judgment.     Rehfield    v.    Moore    (Fla.), 

80    S    52. 

338-51  Early  &  Co.  v.  Maxwell,  103 

Ark  569,  148  SW  496. 

339-53   [a]   Time  until  certain  day. 

When  time  is  given  as  above,  to  file  a 

bill,  it  may  be  filed  during  that  day. 

District  of  Columbia  v.  Tyrrell,  41  App. 

Cas.    (D.   C.)    113. 

339-54  Gwinn  v.  Hobbs  (Ind.  App.), 

118  NE  155;  Yerkes  v.  Circuit  Judge, 

200  Mich.  443,  166  NW  976. 

[a]  A  bill  presented  within  statutory 
period  after  judgment  on  motion 
for  new  trial  may  be  considered 
only  fer  the  purpose  of  revising  the 
motion  for  new  trial.  McLeod  v.  Flour- 
noy,  3  Ala.  App.  547,  57  S  630. 

[b]  Bill  being  presented  90  days  after 
ruling  on  motion  for  new  trial  in- 
stead of  90  days  from  judgment  could 
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be  considered  only  in  reviewing  the 
ruling  on  the  motion.  Patterson  v. 
Holt  (Ala.  App.),  78  S  637. 
339-55  Lantz  v.  Cole,  172  Cal.  245, 
156  P  45  (Code  Civ.  Proe.,  $1054); 
P.  V.  Gilmore,  196  111.  App.  148;  Wis-- 
eonsin  W.  &  C.  Co.  v.  Mach.  Wks.,  192 
111.  App.  360;  King-Crowther  Corp. 
V.  Asheraft,  60  Ind.  App.  412,  110  NE 
998;  Wilson  v.  Kester,  59  Ind.  App. 
471,  109  NE  744;  Cleveland,  C.  C.  & 
St.  L.  By.  Co.  V.  Quiun,  54  Ind.  App. 
11,  101  NE  406;  Carter  Coal  Co.  v. 
aonse,  163  Ky.  337,  173  SW  794;  Ken- 
nedy V.  Hub  Mfg.  Co.,  221  Mass.  136, 
108  NE  932;  Heck  v.  Nason,  190  Mass. 
346,  76  NE  906;  Brevoo.rt  v.  Mayne 
(Mich.),  169  NW  224;  Stevens  v. 
Pritzen,  139  Minn.  491,  164  NW  365, 
165  NW  1073;  State  B.  Bank  v.  Bank 
(Okl.),  169  P  482;  Stratton  v.  Man- 
cini,  38  E.  I.  368,  95  A  1050;  Conn  v. 
Oil  Co.  (Tex.  Civ.),  171  SW  520;  Mc- 
Guire  v.  Bank,  49  Utah  381,  164  P  494; 
Candland  v.  Mellen,  "46  Utah  519,  151 
P  341;  Tooele  Imp.  Co.  v.  Hoffman,  43 
Utah  532,  141  P  744;  Bryant  v.  Kun- 
kel,  32  Utah  377,  90  P  1079;  Conaway 
v.  C,  118  Va.  792,  88  SE  75;  Colle  v. 
E.  Co.,  149  Wis.  96,  135  NW  536, 
court's  discretion  in  refusing  to  ex- 
tend time  for  filing  the  bill  of  excep- 
tions held  properly  exercised. 

[a]  la  Georgia,  in  no  case  may  time 
be  extended  for  more  than  thirty  days 
beyond  adjournment  of  term.  Grant 
V.  Tel.  Co.,  145  Ga.  298,  89  SE  364. 

[b]  Such  a  statute  ia  constitutional. 
Tarnowsky  v.  Ey.  Co.,  181  Ind.  202,  104 
NE  16. 

[c]  A  judge  other  than  the  trial  judge 
is  sometimes  allowed  to  extend  the 
time  for  signing  the  bill,  when  the 
jndge  who  sat  in  the  case  canot  be 
reached  by  reason  of  sickness,  absence 
or  other  sufScient  cause.  P.  v.  Eosen- 
wald,  266  111.  548,  107  NE  854;  United 
B.  &  E.  Co.  V.  Dean,  117  Md.  686,  84 
A  75. 

[d]  Consent  of  adverse  party. — The 
time  for  presenting  a  bill  of  exceptions 
may  not  be  extended  beyond  ninety 
days  without  the  consent  of  the  ad- 
verse party.  Kirk  ».' Smith,  49  Mont. 
196,  141  P  149;  Canning  v.  Fried,  48 
Mont.  560,  139  P  448. 

340-56  Kennedy  v.  Mfg.  Co.,  221 
Mass.  136,  108  NE  932;  Hack  v. 
Nason,  190  Mass.  346,  76  NE  906; 
Hanne  v.  Garvey,  255  Mo.  106,  164  SW 


210;  Louisiana-Eio  Grande  Canal  Co. 
V.  Quinn  (Tex.  Civ.),  160  SW  151; 
Tooele  Imp.  Co.  v.  Hoffman,  44  Utah 
532,  141  P  744;  Butter  v.  Lamson,  29 
Utah  439,  82  P  473;  Morgan  v.  S. 
(Wyo.),  181  P  598.  Contra,  General 
B.  &  C.  Ins.  Co.  V.  McCurdy  (Tex. 
Civ.),  183  SW  796. 

[a]  No  waiver  by  failure  to  appear 
and  object. — Where  a  bill  is  settled 
and  filed  after  the  time  has  expired, 
the  adverse  party  does  not  waive  his 
right  to  object  by  failing  to  appear 
and  object  within  ten  days  after  no- 
tice of  the  filing  is  served  upon  the 
clerk.  Sorg  v.  Wells,  31  S.  D.  432,  141 
NW  384. 

[b]  Waiver  of  fixing  of  new  time  for 
settlement.  —  The  adverse  party  may 
waive  the  fixing  of  a  new  time  for 
settlement  either  by  express  stipula- 
tion or  by  subsequent  action.  If  the  ad- 
verse party  appeared  and  asked  for  a 
correction  of  the  bill  of  exceptions,  or 
proposed  amendments  thereto,  or 
served  a  reply  brief  based  on  such  bill 
of  exceptions,  it  might  constitute  a 
waiver.  Sorg  v.  Wells,  31  S.  D.  432, 
141  NW  384. 

[e]  Proceeding  to  revive  time  for  pro- 
curement of  biU. — After  the  time,  as 
fixed  by  statute  or  as  further  allowed 
by  court,  for  the  procurement  and  fil- 
ing of  ihe  transcript  has  been  per- 
mitted to  expire,  a  party  can  revive 
such  time  only  by  proceeding  on  mo- 
tion, supported  by  affidavit,  showing 
good  cause  therefor,  and  on  at  least 
sii  days'  notice  to  the. opposite  party. 
Sorg  V.  Wells,  31  S.  D.  432,  141  NW 
384. 

[d]  Unless  some  good  cause  exist  and 
can  be  shown.  Sorg  v.  Wells,  32  S.  D. 
157,  142  NW  179. 

340-57  S.  V.  Gomez,  89  Vt.  490,  96 
A  190. 

340-58  Lupton  v.  Underwood,  3 
Boyee  (Del.)  519,  85  A  965;  Eichter  v. 
B.  Co.,  273  111.  625,  113  NE  153;  Taylor 
V.  Min.  Co.  (Utah),  171  P  147. 

[a]  Consent  order. — The  court  has  no 
power  after  the  term  to  extend  the 
time  for  filing  the  bill  by  a  consent 
order.  Moore  v.  Harrison,  114  Va.  424, 
76  SE  920. 

[b]  Ertenslon  beyond  term  must  be 
granted  at  time  of  overruling  of  mo- 
tion for  new  trial,  and  extension  subse- 
quent thereto  within  the  same  term 
to  allowing  filing  of  bill  beyond  term 
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is  of  no  effect.  Wilson  v.  Kester,  59 
Ind.  App.  471,  109  NE  744. 
[e]  Order  made  at  subsequent  term. 
The  court  may  by  orders  made  at  a 
subsequent  term  of  the  court  extend 
the  time  within  which  to  present  the 
bill.  Shepherd  v.  McEvoy  (Tex.  Civ,), 
144  SW  285. 

341-60  [a]  Judge  bas  power  in  va- 
cation, (1)  with  consent  of  the  parties, 
to  make  an  order  extending  the  time 
nrithin  which  to  file  a  bill  of  excep- 
tions. Dietrich  «.  Minas,  61  Ind.  App. 
333,  109  NE  930;  Pecos  &  N.  T.  B.  Co. 
i;.  Cox,  105  Tex.  40,  143  SW  606,  167 
3W  745.  (2)  But  not  where  the  time 
bas  already  expired.  Smyer  v.  Fort 
Worth  &  D.  C.  By.  (Tex  Civ.),  143 
3W  683. 

341-61  Haviland  v.  Edison  Co.,  172 
Cal.  601,  158  P  328;  Hill  v.  Burnett 
(Okl.),  169  P  1120. 

[a]  Mere  agreements  of  counsel  can- 
not impose  upon  the  judge  the  duty  of 
making  or  approving  a  statement  of 
facts  and  bill  of  exceptions.  Harris  v. 
Camp  (Tex.  Civ.),  148  SW  597. 
341-62  Mound  Coal  Co.  v.  Mfg.  Co., 
233  Fed.  913,  147  CCA  587;  Poland  v. 
McDowell,  114  Me.  511,  96  A  834. 
342-63  [a]  Extending  time  for  fil- 
ing bill  of  exceptions  is  within  the 
sound  discretion  of  the  trial  court. 
Breen  i;.  Kennedy,  158  Wis.  48,  147 
NW  996. 

342-64  [a]  Necessity  of  affidavit 
showing  cause.  —  The  rule  requires 
cause  to  be  shown  on  affidavit,  on  spe- 
cial motion,  after  notice.  Northern 
Assur.  Co.  V.  Circuit  Judge,  169  Mich. 
238.  135  NW  104. 

342-65  [a]  Virginia  rule.  — Code, 
1904,  §3385,  provides  if  time  of  sign- 
ing is  postponed  beyond  thirty  days 
consent  to  that  effect  must  be  entered 
on  record  as  part  of  final  order  of 
court,  otherwise  the  exception  is  not 
well  taken  and  the  bill  is  no  part  of 
record,  and  when  no  memorandum  of 
consent  is  entered,  a  bill  filed  after 
the  thirty  days  is  not  properly  certi- 
fied. ,The  fact  of  consent  cannot  be 
shown  by  a  nunc  pro  tunc  order.  Eat- 
lifl  V.  Meadows,  116  Va.  975,  83  SE 
395. 

343-66  Spiehs  v.  Insull,  278  HI.  184, 
115  NE  816;  King-Crowther  Corp.  v. 
Ashcraft,  60  Ind.  App.  412,  110  NE 
998;  Gross  v.  Wood,  117  Md.  362,  83 


A  337,  AnnCasl914A,  30.  Contra,  Allen 
V.  Garner,  45  Utah  39,  143  P  228. 

[a]  But  one  re-extenslon  may  be 
granted.  Dietrich  v.  Minas  (Ind.  App.), 
109  NE  930. 

[b]  Upon  failure  or  inability  of  court 
reporter  to  prepare  a  transcript  of  the 
evidence  the  court  during  any  subse- 
quent term  or  the  judge  thereof  in  va- 
cation may  grant  a  reasonable  re- 
extension  upon  a  proper  showing  under 
oath,  and  providing  the  application  be 
made  on  the  day  prior  to  the  expira- 
tion of  the  first  extension.  Dietrich  V. 
Minas,  61  Ind.  App.  333,  109  NE  930; 
Pritchard  v.  Mines,  61  Ind.  App.  203, 
111  NE   804. 

344-69  Wadsworth  Bed  Ash  Coal 
Co.  V.  Scott,  197  Ala.  361,  72  S  542; 
Brindley  v.  S.,  193  Ala.  43,  69  S  536, 
AnnCa8l916E,  177;  Lamb  v.  Pate,  4  i 
Ala.  App.  628,  58  S  943;  Hansen  v. 
Lumb.  Co.,  30  Ida.  801,  168  P  163;  In 
re  John  Henry  Co.,  222  Mass.  182,  111 
NE  720;  S.  v.  Allen,  168  Mo.  App.  463, 
151  SW  756;  Miller  v.  Miller,  36  Nev. 
115,  134  P  100;  Stratton  v.  Mancini, 
38  E.  I.  368,  95  A  1050;  St.  Germain 
V.  Bouchard,  36  E.  I.  35,  88  A  802; 
Kendall  v.  Eossi  (E.  I.),  85  A  922. 

[a]  Notice  to  adverse  party  is  juris- 
dictional. Batchelor  v.  Batchelor,  39 
E.  I.  110,  9T  A  717. 

[b]  Bill  may  not  be  altered  or  added 
tja  on  petition  to  establish  the  truth  of 
exceptions;  the  bill  must  be  considered 
as  presented  to  the  trial  judge  and 
disallowed  by  him.  Freedman  v.  Lip- 
man,  223  Mass.  471,  112  NE  95. 

[c]  Bill  relating  incidents  denied  by 
judge,  will  not  be  considered.  S.  «. 
Thornton,  142  La.  797,  77  S  634. 
345-70  Missouri  E.  Co.  v.  Eeed,  110 
Ark.  296,  161  SW  192;  Sea  Ins.  Co. 
V.  Fulk,  103  Ark.  503,  148  SW  251; 
East  Side  C.  &  I.  Co.  v.  Superior  Court, 
30  Cal.  App.  528,  158  P  773;  Slye  v. 
Hunt,  29  Cal.  App.  117,  154  P  60f; 
Maymire  v.  Cal.  T.  Co.,  176  Cal.  395, 
168  P  563;  Love  v.  Love,  146  «a.  160, 
91  SE  27;  Hardison  v.  Guerry  (Ga. 
App.),  98  SE  392;  P.  ■».  Chytraus,  183 
111.  190,  55  NE  666;  Hawes  v.  P.,  129 
111.  123,  21  NE  777;  P.  v.  Jones,  103  111. 
App.  189;  S.  V.  Youngberg,  70  Kan. 
298,  78  P  421;  S.  v.  Miller,  138  La.  373, 
70  8  330;  8.  v.  Garner,  135  La.  746,  66 
S  181;  Yerkes  v.  Circuit  Judge,  200 
Mich.  443,  166  NW  976;  McNamara  v. 
Circuit  Judge,  173  Mich.  602,  139  NW 
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876;  Fern  v.  Eeber,  153  Mo.  App.  219, 
132  SW  627;  S.  v.  Faulkner,  175  N.  C. 
787,  95  8E  171,  LEA1918D,  724;  Kubik 
V.  Davis,  76  Or.  501,  147  P  552;  Na- 
tional Council  V.  McGinn,  70  Or.  457, 
138  P  493;'Sorrell  v.  S.,  79  Tex.  Or. 
437,  186  SW  336;  Maury  v.  Keller 
(Tex.  Civ.),  53  SW  59;  Lancaster  v. 
Stokes,  119  Va.  149,  89  SE  85;  Con- 
away  V.  C,  118  Va.  792,  88  SE  75.  See 
Corby  v.  Mandell,  186  Mich.  533,  152 
NW  972. 

[a]  That  matters  of  which  trial  court 
took  judicial  notice  were  contained  in 
the  bill  is  not  a  sufB.cient  reason  for 
refusing  to  sign  the  bill.     S.  v.  Allen, 

,   168  Mo.  App.  463,  151  SW  756. 

[b]  Where  judge  includes  extraneous 
matters  in  note  to  bill  of  exceptions, 
which  he  signs  as  thus  modified,  man- 
damus will  lie  to  compel  him  to  sign 
the  bill  omitting  such  matter.  Petty 
V.  Patterson,  144  Ga.  339,  87  SE  19. 
346-71   Failure   to  file  bill  In  time 

,  when  shown  on  the  face  thereof,  will 
result  in  a  denial  of  mandamus.  Pig- 
hiera  v.  De  Whirst,  32  Cal.  App.  245, 
162  P  655. 

346-73  S.  V.  Allen,  168  Mo.  App.  463, 
151  SW  756. 

347-74  Hardison  v.  Guerry  (Ga. 
App.),  98  SB  392. 

347-76  Lavigne  v.  Barton,  193  Mich. 
416,  159  NW  495;  S.  v.  Eaynolds,  17  N. 
M.  662,  132  P  249. 

348-7S  [a]  Mere  failure  to  allow 
certain  exceptions  contended  for  by 
petitioner  or  to  allow  the  statement 
without  corrections  will  not  entitle 
petitioner  to  relief;  the  statute  has  ap- 
plication to  cases  where  the  court  re- 
fuses to  settle  the  statement  or  where 
there  is  no  mode  provided  by  law  for 
the  settlement  of  the  same.  Miller  v. 
Miller,  36  Nev.  115,  134  P  100. 
348-79  [a]  Where  the  judge  er- 
roneously refuses  to  grant  time  to  pre- 
pare a  bill  of  exceptions  the  supreme 
court  may  do  so  and  compel  the  judge 
to  sign  by  mandamus.  Wright  v. 
Barnett  Bros.,  129  Ark.  102,  194  SW 
1026. 

349-82  Pikeville  v.  Dils,  175  Ky. 
697,  194  SW  918;  Helm  v.  Hoke  Co., 
173  Ky.  525,  191  SW  269;  Carter  C.  Co. 
V.  Love,  173  Ky.  49,  190  SW  481; 
United  States  F.  Co.  v.  Maeh.  Co.,  167 
Ky.  382,  180  SW  815;  Smalling  v. 
Shaw,  144  Ky.  458,  139  SW  779; 
Hampton  v.  S.,  78  Tex.  Cr.  639,  183  SW 


887;  JoUey  v.  Brown  (Tex.  Civ.),  191 
SW  177. 

[a]  The  statut*  must  be  strictly  fol- 
lowed.— Fitzhugh  ».  Nirschl,  77  Or.  514, 
151  P  735. 

[b]  Interested  party  whether  a  liti- 
gant, attorney,  or  witness  cannot  be  re- 
garded as  a  bystander.  Buck  v.  Trust 
Co.,  267  Mo.  644,  185  SW  208;  Glover 
i;.   Pfeuffer    (Tex.   Civ.),   163   SW  984. 

[c]  Jurors  may  sign  bill  of  exceptions 
as  bystanders.  Buck  v.  Trust  Co.,'  267 
Mo.  644,  185  SW  208. 

[d]  Where  judge's  term  expires  neith- 
er he  nor  his  successor  in  oflce  can 
sign  bill  of  exceptions,  but  parties 
must  resort  to  bystander's  bill  or  agree 
that  judge  in  office  when  bill  is  pre- 
sented may  sign.  Combs  v.  Combs,  175 
Ky.  523,  194  SW  790. 

[e]  AfAdaTits  may  be  reviewed  on  ap- 
peaL — ^Upon  the  refusal  of  the  trial 
judge  to  sign  the  bill  afSdavits  in  sup- 
port of  and  against  the  bill  must  be 
filed  by  the  respective  parties,  which 
become  part  of  the  record  and  are  sub- 
ject to  review  in  determining  the  truth 
of  said  bill.  Buck  v.  Trust  Co.,  267 
Mo.  644,  185  SW  208. 

[f]  When  authenticated  by  bystand- 
ers the  bill  must  show  that  it  had  been 
presented  to  the  judge  on  the  trial  and 
that  he  had  refused  to  sign  it  and  cer- 
tified the  cause  of  such  refusal;  further 
the  certificate  of  the  bystanders  must 
show  on  its  face  that  the  persons  sign- 
ing were  bystanders;  that  they  were 
present  when  the  facts  in  dispute  be- 
tween themselves  and  the  judge  oc- 
curred in  court,  and  must  point  direct- 
ly to  the  matter  in  issue;  moreover  the 
certificate  must  be  given  at  the  time 
of  the  occurrence  of  the  fact  certified 
to  when  the  impression  was  formed 
from  such  fact,  without  being  liable  to 
be  molded  by  the  out-of-door  opinions 
as  to  what  those  facts  were.  Heiden- 
heimer  v.  Thomas,  63  Tex.  287;  Hous- 
ton V.  Jones,  4  Tex.  170;  Dehougne  r. 
Tel.  Co.  (Tex.  Civ.),  84  SW  1066; 
Shook  V.  Shook  (Tex.  Civ.),  145  SW 
699. 

349-83  Chicago  Great  Western  E. 
Co.  V.  Le  Valley,  233  Fed.  384,  147 
CCA  320;  Munson  S.  S.  Line  v.  Har- 
rison (Ala.),  76  S  446;  McLeod  v.  Gar- 
rish,  196  Ala.  389,  72  S  72;  Scott  v.  E. 
Co.  (Ala.  App.),  77  8  983;  Hamilton  v. 
S.,  17  Ariz.  483,  154  P  1039;  Williams 
v.    McCabe,    115    Ark.    607,    171    SW 
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1194;  Carnehan  v.  Parker,  102  Ark. 
439,  144  SW  907;  Camelin  v.  Smith,  53 
Colo.  574,  128  P  1125;  Niblack  v.  S., 
70  Fla.  227,  70  S  415;  Brinkman  v: 
Bowles,  280  111.  27,  117  NE  303;  North- 
west Park  Dist.  v.  Hedenberg,  267  III. 
588,  108  NB  664  (where  counsel  stipul- 
ated that  certain  judge  should  sign 
hill  of  exceptions);  Indianapolis  Out- 
fitting Co.  V.  Brooks,  59  Ind.  App.  79, 
108  NE  867;  Caldwell  v.  Ulst  (Ind. 
App.),  103  NE  879;  Jackson  v.  Moody, 
177  Ky.  844,  198  SW  233;  S.  v.  Miller, 
138  La.  373,  70  S  330;  S.  v.  Garner,  135 
La.  746,  66  S  181;  Kansas  v.  Mullins 
(Mo.  App.),  204  SW  732;  De  Sandro 
V.  Light  &  W.  Co.,  52  Mont.  333,  157 
P  641;  Bartlesville  I.  Ey.  Co.  v.  Quaid, 
51  Okl.  166,  151  P  891;  S.  v.  Eider,  78 
Or.  318,  152  P  497;  Thomsen  v.  Gie- 
hisch  (Or.),  186  P  10;  Alexander  v. 
S.  (Tex.  Cr.),  199  SW  292;  Sorrell  v. 
S.,  79  Tex.  Cr.  437,  186  SW  336;  Her- 
nandez V.  S.,  79  Tex.  Cr.  460,  185  SW 
878;  Henderson  v.  Fields  (Tex.  Civ.), 
194  SW  1003;  Holloman  f.  Black  (Tex. 
Civ.),  188  SW  973;  Texas  &  P.  Ey.  Co. 
V.  Baker  (Tex.  Civ.),  184  SW  664;  St. 
Louis  S.  Ey.  Co.  v.  Wadsack  (Tex. 
Civ.),  166  SW  42. 

[a]  Signing  outside  the  county. — A 
judge  of  a  court  of  general  jurisdic- 
tion has  authority  co-extensive  with 
the  state  and  may  sign  a  bill  of  ex- 
ceptions when  beyond  the  limits  of  his 
county.  Brue  v.  McMillan,  175  Ala. 
416,  57  S  486. 

[bj  In  felony  cases. — Alexander  v.  8. 
(Ark.),  211  SW  664. 
350-84  Magill  v.  Brown,  98  111.  235; 
Smith  V.  E.  Co.  (Ind.  App.),  117  NE 
534;  Caldwell  v.  Ulst  (Ind.  App.),  103 
NE  879. 

350-85  Cato  v.  Ice  Co.,  108  Miss. 
667,  67  S  155. 

350-S6  Chicago  Great  Western  E. 
Co.  t;.  Le  Valley,  233  Fed.  384,  147  C 
CA  320;  McLeod  v.  Garrish,  196  Ala. 
389,  72  S  72;  Eowe  v  Buttram,  180  Ala. 
456,  61  S  258;  Scott  v.  E.  Co.  (Ala. 
App.),  77  S  983;  Grace  v.  8.  (Ala. 
App.),  77  8  978;  Carnehan  ti.  Parker, 
102  Ark.  439,  144  SW  907;  Tishbein  r. 
Paine,  52  Ind.  App.  441,  100  NE  766; 
Caldwell  v.  Ulst  (Ind.  App.),  103  NE 
879;  White  v.  S.,  79  Tex.  Cr.  345,  185 
SW  22;  Hampton  v.  S.,  78  Tex.  Cr.  639, 
183  SW  887. 


350-87  Wells  v.  Culp,  30  Ida.  438, 
166  P  218;  S.  v.  Eamage,  91  N.  J.  L. 
435,  103  A  1043. 

[a]  The  object  of  requiring  the  judge's 
signature  is  to  furnish  a  certain  test 
of  its  accuracy  and  his  certificate  must 
be  an  unqualified  statement  that  the 
matters  and  things  contained  therein 
are  true.  Carnehan  v.  Parker,  102  Ark. 
439,  144  SW  907;  Williams  v.  Griffith, 
101  Ark.  84,  141  SW  495;  Huff  v.  Bank, 

99  Ark.  97,  137  SW  802;  Eailway  v. 
Oyler,  51  Ark.  278,  10  SW  766. 
350-88  Sturgeon  v.  S.,  17  Ariz.  513, 
154  P  1050,  LEA  1917B,  1230. 
351-89  Jackson  v.  Moody,  177  Ky. 
844,  198  SW  233.  See  P.  v.  Eosenwald, 
266  111.  548,  107  NB  854.  But  see 
Thomsen  v.  Giebisch  (Or.),  186  P  10. 
351-90  Lusk  V.  Eegister  Co.  (Ala.), 
79  S  16;  Hughes  v.  S.,  11  Ala.  App. 
307,  66  8  844;  Wright  v.  Barnett  Bros., 
129  Ark.  102,  194  SW  1026;  Williams 
V.  McOabe,  115  Ark.  607,  171  SW 
1194;  Springfield  v.  Bulk,  96  Ark.  316, 
131  SW  694;  Denver  v.  Eubidge,  51 
Colo.  224,  116  P  1130;  Williams  v.  P., 
25  Colo.  251,  53  P  509;  Bossom  v. 
Gillman,  70  Fla.  310,  70  S  364;  Glasser 
V.  Hackett,  37  Fla.  358,  20  S  532;  Mayo 
V.  Hynote,  16  Fla.  673;  Johnson  v.  Tan- 
ner, 126  Ga.  718,  66  SE  80;  Eailroad 
Com.  V.  Hdw.  Co.,  124  Ga.  633,  53  SE 
193;  Moore  v.  Kelly  &  Jones  Co.,  109 
Ga.  798,  35  SE  168;  Loud  v.  Pritchett, 
104   Ga.   648,   30   SE   870;   Jones  v.  S., 

100  Ga.  579,  28  SE  396;  Lane  V.  Bob- 
inson,  40  Ga.  467;  Pennington  v.  Sparta, 
15  Ga.  App.  287,  82  SE  826;  East  St. 
Louis  V.  Vogel,  276  111.  490,  114  NE 
941;  Lake  Forest  v.  Buckley,  276  111. 
38,  114  NE  572;  P.  v.  Eosenwald,  266 
111.  548,  107  NB  854;  Hill  Co.  v.  Fi- 
delity &  G.  Co.,  250  111.  242,  95  NE 
150;  Chaplin  v.  E.  Co.,  227  111.  166,  81 
NE  15;  Olds  v.  E.  Co.,  165  111.  472,  46 
NE  446;  West  Chicago  St.  E.  Co.  v. 
Morrison,  Adams  &  Allen  Co.,  160  111. 
288,  43  NE  393;  Ferris  v.  Nat  Bank, 
158  111.  237,  41  NE  1118;  Magill  V. 
Brown,  98  111.  235;  Cooke  Brewing  Co. 
V.  Mitchell,  177  111.  App.  378;  Foley 
);.  Boyer,  153  111.  App.  613;  Provident 
Sav.  L.  Assur.  Soc.  v.  King,  117  111. 
App.  556;  Indianapolis  &  W.  Ey.  Co. 
V.  Hill,  172  Ind.  402,  86  NE  414; 
Ham.!r.  v.  Eomine,  98  Ind.  77;  Liver- 
pool, etc.  Ins.  Co.  v.  Kearney,  2  Ind. 
Ter.  67,  46  SW  414;  Smalling  v.  Shaw, 
144    Ky.    458,    139    SW    779;    Proctor 
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Coal  Co.  V.  Strunk,  28  Ky.  LE  241, 
89  SW  145;  Toner's  Admr.  v.  E.  Co., 
22  Ky.  LE  564,  58  SW  439;  Chenaut 
V.  .Quisenberry,  19  Ky.  LE  1632,  43  SW 
717;  Cato  v.  Ice  Co.,  108  Miss.  667,  67 
S  155;  Buchanan  v.  Purchase  Expo., 
245  Mo.  337,  149  SW  26;  Cincinnati 
Traction  Co.  v.  Euthman,  85  O.  St. 
62,  96  NE  1019,  AnnCasl913A,  911; 
Grarbade  v.  Larch  Mountain  Inv.  Co., 
36  Or.  368,  59  P  711;  Lancaster  v. 
Stokes,  119  Va.  149,  89  SE  85;  Cona- 
way  V.  C,  118  Va.  792,  88  SE  75;  Har- 
den V.  Card,  14  Wyo.  479,  85  P  246. 

[a]  "No  time  is  fixed  "by  any  statute 
in  this  state  within  which  a  circuit 
judge  may  sign  a  bill  of  exceptions 
or  denying  his  right  to  sign  it  after 
the  term."  West  v.  McDonald,  74  Or. 
421,  144  P  655  quot.  Che  Gong  v. 
Stearns,  16  Or.  219,  17  P  871. 

[b]  Contrary  rule. — But  some  juris- 
dictions hold  that  although  the  bill  is 
presented  in  time,  failure  of  the  judge 
to  sign  the  bill  in  time  will  render  it 
invalid.  S.  v.  Toungberg,  70  Kan.  296, 
78  P  421;  Arnold  v.  Eooks  (E.  L),  67 
A  420;  Hartley  v.  Ehode  Island  Co.', 
28  E.  I.  157,  66  A  63;  Jones  v.  Burch, 
3  Lea  (Tenn.)  Z47,  749;  Maury  v.  Kel- 
ler (Tex.  Civ.),  53  SW  -59;  Anderson 
V.  C,  105  Ta.  533,  54  SE  305. 

[c]  Date  of  presentatfon  will  be  pre- 
sumed to  \)e  date  of  signing  where  it 
does  not  affirmatively  appear  other- 
wise. And  the  date  of  signing  being 
after  the  time  for  presentation  has  ex- 
pired, the  bill  will  be  dismissed.  Eob- 
erts  V.  S.,  18  Ga.  App.  504,  89  SE  595. 

[d]  Provisions  are  mandatory  which 
limit  the  time  within  which  the  party  ex- 
cepting must  file  his  bill  of  exceptions 
in  the  cause;  but  the  provisions  defin- 
ing the  duties  of  the  clerk  and  of  the 
trial  judges  with  respect  to  a  bill  of 
exceptions,  which  a  party  has  so  filed 
within  the  time  required  are  as  to  the 
time  of  performance  of  such  duties  di- 
rectory merely.  Pace  v.  Volk,  85  O. 
St.  413,  98  NE  111. 

352-91  P.  V.  Eosenwald,  266  111.  548, 
107  NE  854. 

352-92  Collins  v.  S.,  14  Ala.  App. 
54,  70  S  995;  Johnson  v.  Stevens,  147 
Ga.  521,  94  SE  1011;  Milling  v.  S.,  145 
6a.  37,  88  SE  554;  Yerkes  v.  Circuit 
Judge,  200  Mich.  443,  166  NW  976;  Al- 
len V.  Garner,  45  Utah  39,  143  P  228; 
Metz  V.  Jackson,  43  Utah  496,  136  P 
784;    Warnock  Ins.  Agency  v.   Invest- 


ment Co.,  35  Utah  542,  101  P  699;  Bry- 
ant V.  Kunkel,  32  Utah  377,  90  P  1079; 
Butter  V.  Lamson,  29  Utah  439,  82  P 
473;  Virginia  Beach  D.  Co.  j;.^ Murray, 
113  Va.  692,  75  SE  81.  See  P.  v.  Eosen- 
waia,  266  111.  548,  107  NE  854. 
353-93  Copper  River  Ey.  Co.  v. 
Reeder,  211  Fed.  280,  127  CCA  648; 
Hamilton  t:  S.,  17  Ariz.  483,  154  P 
1039;  Houston  v.  Postell,  141  Ga.  792, 
82  SB  148;  Hopkins  v.  Eange  Co.,  18 
Ga.  App.  139,  88  SE  907;  S.  v.  Ramage, 
91  N.  J.  L.  435,  103  A  1043;  Willey  v. 
Herrett,  66  Or.  348,  133  P  630;  Gunter 
V.  Merchant  (Tex.  Civ.),  172  SW  191. 
353-95  Pye  v.  Pye,  141  Ga.  21,  80 
SE  287;  S.  v.  Eamage,  91  N.  J.  L.  435, 
103  A  1043;  Texas  &  P.  E.  Co.  v.  Hall 
(Tex.  Civ.),  173  SW  548. 

[a]  Sufficiency  of  certification. — Where 
it  appears  from  the  bill  that  the  offi- 
cial court  stenographer  certified  that  it 
contained  a  full,  true  and  complete 
transcript  of  all  the  testimony  and 
that  the  bill  was  O.  K. 'd  by  counsel 
for  defendant,  the  certificate  of  the 
judge  to  the  effect  that  the  bill  was 
tendered  to  him  with  the  request  that 
the  same  be  signed  and  sealed  and 
made  a  part  of  the  record  "all  of 
which  is  accordingly  done,"  is  suffi- 
cient. Gregorie  v.  Percy-La  Salle  Min. 
&  Power  Co.,  52  Colo.  495,  122  P  785. 
A  certificate  reciting  that  the  bill  of 
exceptions  contains  ''all  the  material 
facts,  matters,  and  proceedings  oc- 
curing  in  the  trial  of  said  cause  not 
already  a  matter  of  record  therein," 
satisfies  the  statute  (Eem.  &  Ball. 
Code,  §391).  Globe  Electric  Co.  v. 
Montgomery,  85  Wash.  452,  148  P  596. 

[b]  Bill  must  be  positively  certified  as 
true;  certification  that  bill  is  approxi- 
mately true  is  insufficient.  White  V. 
Strickland,  145  Ga.  356,  89  SE  333. 

[cj  Judge  cannot  add  supplementary 
certificate  explanatory  of  the  first,  for 
by  signing  the  first  certificate  he  ex- 
hausts his  power.  Grant  v.  Tel.  Co., 
145  Ga.  298,  89  SE  364. 
[d]  Date  of  presentation. — (1)  It  must 
affirmatively  appear  in  the  bill  that  it 
was  presented  within  the  proper  time 
by  an  endorsement  of  the  trial  judge 
showing  the  true  date  of  presentment. 
Harper  v.  S.,  13  Ala.  App.  47,  69  S 
302;  Hurst  v.  S.,  145  Ga.  164,  88  SE 
930.  (2)  Amendment  as  to  date  not 
allowed.  Kirkland  v.  Highstoith,  17  G?. 
App.  481,  87  SE  762. 


373 


Vol  4: 


BtLLS  OF  EXCEPTIOif^ 


[e]  Certificate  insufficient. — Oertifleate 
stating  that  bill  is  true  "except  as 
noted  on  margin  on  pages  24  and  25" 
is  not  sufficient  certification."  Swafford 
V.  Keaton,  147  Ga.  491,  94  SE  568. 
354-96  S.  V.  Eamage,  91  N.  J.  L. 
435,  103  A  1043. 

[a]  Contradicting  certificate. — A  judge 
of  the  trial  court  cannot,  after  veri- 
fying in  his  certificate  to  a  bill  of  ex- 
ceptions a  certain  statement  of  facts, 
within  his  knowledge,  certify  (by 
means  of  an  additional  certificate  at 
the  instance  of  the  adverse  party) 
that  such  statement  of  facts,  or  some 
part  thereof,  is  not  true.  Langston 
V.  Langston,  141  Ga.  675,  82  SE  36. 

[b]  Duty  of  judge  before  signing  cer- 
tificate.— "It  is  the  duty  of  the  judge 
of  the  superior  court  to  examine  the 
bill  of  exceptions  and  ascertain  that 
it  is  true  as  to  matters,  the  truth  of 
which  he  must  certify,  before  signing 
a  certificate  thereto."  Langston  v. 
Langston,  141  Ga.  675,  82  SE  36. 
354-97  Tucumeari  v.  Belmore,  18  N. 
M.  331,  137  P  585. 

[a]  That  which  follows  certificate  and 
is  not  clearly  covered  thereby  is  not 
authenticated  as  part  of  bill.  Jones 
V.  Wadley,  145  Ga.  569,  89  SE  681; 
Springer  v.  Owen,  145  Ga.  730,  89  SE 
780. 

355-98  Segers  v.  Williams,  147  Ga. 
219,  93  SE  215;  Thompson  v.  S.,  79 
Tex.  Or.  478,  187  SW  204.  But  see 
Baker  v.  Borello,  131  Cal.  615,  63  P 
914;  riynn  v.  Cottle,  47  Cal.  526.  Ap- 
plication may  be  made  after  tran- 
script filed. 

[a]  Order  of  reference. — If  a  party  is 
not  content  with  the  bill  of  exceptions 
as  settled  by  the  trial  judge,  his  rem- 
edy is  to  make  an  application  to  the 
appellate  court  for  an  order  of  refer- 
ence to  have  the  question  determined. 
Globe-Electric  Co.  v.  Montgomery,  85 
Wash.  452,  148  P  596. 
355-2  Madison  County  v.  Maples,  103 
Ark.  44,  145  SW  887;  Madden  v.  Chi- 
cago, 283  111.  165,  119  NE  60;  Illinois 
I.  &  B.  Co.  V.  Heinsen,  271  111.  23,  111 
NE  117;  Donovan  v.  S.,  185  Ind.  15, 
111  NE  433  (Burns'  Ann  St.,  1914, 
§2163);  Indianapolis  Outfitting  Co.  v. 
Brooks,  59  Ind.  App.  79,  108  NE  867; 
Fairbanks  v.  Warrum,  56  Ind.  App.  337, 
104  NE  983,  1141;  Campbell  v.  Bank, 
24  Wyo.  359,  158  P  267. 


[a]  Failure  to  tender  a  bill  of  ezceil- 
tions  \rithin  time  allowed  will  deprive 
party  of  iis  right  to  have  it  filed  and 
made  part  of  the  record.  Clark  «.  Oil 
Co.,  155  Ky.  836,  160  SW  506. 

[b]  Where  time  Is  allowed  for  filing  a 
bill  of  exceptions,  the  bill  should  not 
only  be  signed  within  the  time  but 
should  be  filed  with  the  clerk  within 
the  time  so  allowed.  Early  &  Co.  ■». 
Maxwellj   103   Ark.   569,   148   SW  496. 

[c]  Ifecessity  of  prior  filing. — By  stat- 
ute it  is  sometimes  required  that  the 
bill  of  exceptions  be  filed  with  the 
clerk  prior  to  its  allowance  by  the 
trial  judge.  St.  Germain  v.  Bouchard, 
36  E.  I.  35,  88  A  802. 

356-4     Eoby    v.    Groan,    177    Ky.  9, 

197  SW  456;  Burleson  v.  8.  (Tex.  Cr.), 

199  SW  1095. 

357-5  [a]  In  Missouri  the  bill  may 
be  filed  at  any  time  before  the  appel- 
ant shall  be  required  to  serve  his  ab- 
stract of  the  record.  Brockman  v.  E. 
Co.,  197  SW  337;  Grouch  v.  Hefifner, 
184  Mo.  App.  365,  171  SW  23. 
[b]  After  expiration  of  trial  judge's 
term, — If  the  bill  af  exceptions  is 
signed  by  the  judge  within  his ,  term 
it  may  be  filed  after  his  term  expires. 
Blake  v.  E.  Co.,  260  lU.  348,  103' NE 
225,  Ann  Cas  1914D,  365. 
357-8  Harper  v.  Daniels,  211  Fed.  57, 
129  CCA  242;  Scott  v.  S.  (Ala.  App.), 
77  S  937;   Tull  v.  Ball,  132  Ark.  617, 

200  SW  988;  Williams  v.  McCabe,  115 
Ark.  607,  171  SW  1194;  Fourcher  v. 
Cut.  Co.,  22  Ga.  App.  24,  95  SE  307; 
Muse  ».  Hall,  18  Ga.  App.  651,  90  SE 
222;  Bohannon  Dredging  Co.  v.  Eng- 
land, 30  Ida.  721,  168  P  12;  Trustees 
of  Schools  V.  Griffith,  263  111.  550,  105 
NE  760;  Huntingburg  Bank  u.  Morgen- 
roth  (Ind.  App.),  115  NE  798;  Farabee 
V.  Warren,  59  Ind.  App.  81,  108  NE 
868;  Brannock  v.  Jaynes,  197  Mo.  App. 
150,  193  SW  51;  S.  V.  Spence,  94  Ohio 
252,  113  NE  1048;  King  v.  S.  (Tex.  Or.), 

198  SW  782;  Lay  v.  S.  (Tex.  Cr.),  198 
SW  291;  Martinez  v.  8.  (Tex.  Cr.),  197 
SW  872;  Smith  v.  S.  (Tex.  Cr.),  197  S 
W  589;  Porter  v.  S.,  81  Tex.  Cr.  49,  193 
SW  147;  Freeman  v.  S.,  81  Tex.  Cr.  24, 
193  SW  147;  Sorrell  v.  S.)  79  Tex.  Ct. 
437,  186  SW  336;  Texas  &  P.  R.  Co.  v. 
Duff  (Tex.  Civ.),  195  SW  1169J  Pearce 
r.  Supreme  Lodge  (Tex.  Civ.),  190  SW 
1156;  Moyle  v.  McKean,  49  Utah  93, 
162  P  63;  Jensen  v.  Lichtenstein,  45 
Utah  320,  145  P  1036;  Hotel  Vermont 
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Co.  V.  Cosgriff,  89  Vt.  173,  94  A  496; 
Heins  v.  Lumb.  Co.,  165  Wis.  563,  163 
NW  173. 

[a]  If  the  bill  is  tendered  in  time  it 
is  sufficient.  Platter  v.  S.,  182  Ind. 
514,  107  NE  9. 

[b]  No  consideration  on  appeal  will 
be  given  a  bill  not  filed  in  time.  Tay- 
lor V.  S.,  14  Ala.  App.  13,  70  S  949; 
Southern  E.  Co.  v.  Carroll,  14  Ala.  App. 
374,  70  S  984;  Harper  v.  S.,  13  Ala. 
App.  47,  69  S  3'32;  Morris  u.  S.  13  Ala. 
App.  676,  69' S  303;  Pool  v.  S.,  121  Ark. 
17,  180  SW  839;  Fuller  v.  Const.  Co., 
145  Ga.  656,  89  SE  718;  Cunningham 
V.  Strom,  144  Ga.  324,  87  SE  20;  Tudor 
V.  Phipps,  193  111.  App.  608;  McMurran 
17.  Hannum,  185  Ind.  326,  113  NE  238; 
Pritchard  «.  Mines,  61  Ind.  App.  203, 
111  NE  804;  Bilby  v.  Gathcart,  51  Okl. 
189,  151  P  688;  Smith  v.  S.,  89  Tex. 
Or.  40,  187  SW  758;  Guild  v.  S.,  79 
Tex.  Cr.  603,  187  SW  215;  Jones  v.  S., 
79  Tex.  Cr.  555,  186  SW  840;  Simmons 
V.  S.,  79  Tex.  Cr.  492,  186  SW  325; 
Bowen  v.  S.,  79  Tex.  Cr.  490,  186  SW 
220;  Pettigrew  v.  S.,  79  Tex.  Cr.  319, 
184  SW  508;  Noe  v.  S.,  78  Tex.  Cr.  661, 
182  SW  1122;  McGee  i;.  S.,  78  Tex.  Cr. 
636,  182  SW  309;  Jones  v.  S.,  78  Tex. 
Cr.  532,  182  SW  306;  Todd  v.  S.,  78 
Tex.  Cr.  221,  180  SW  116;  Loeb  v.  R. 
Co.  (Tex.  Civ.),  186  SW  378;  Bailey 
V.  Saunders,  90  Vt.  39,  96  A  416. 

[c]  A  law  limiting  time  of  filing  a  bill 
Df  exceptions  does  not  apply  to  a  case 
in  which  the  time  of  filing  has  expired 
prior  to  its  enactment.  Ottumwa  B. 
Co.  V.  Corrigan,  251  Mo.  667,  158  SW' 
39. 

[d]  Effect  of  motion  for  new  trial. — A 
bill  of  exceptions  filed  within  three 
months  after  denial  of  motion  for  new 
trial  but  beyond  three  months  of  the 
time  judgment  was  rendered  will  be 
considered  only  in  connection  with  the 
reviewal  of  the  mqtion  for  new  trial. 
Ewart  Lumb.  Co.  v.  American  C.  P. 
Co.,  9  Ala.  App.  152,  62  S  560. 

[e]  Filing  nunc  pro  tunc. — "Where  a 
bill  of  exceptions  is  presented  to  and 
signed  by  the  trial  judge  within  the 
time  given  for  its  filing  and  the  at- 
tprney  negligently  fails  to  file  it  within 
that  time,  it  does  not  become  a  part  of 
the  record,  and  should  be  stricken  from 
the  files  .  .  .  But  where  the  failure 
to  file  it  within  the  time  is  not  due  to 
such  neglect,  but  is  due  to  circum- 
stances over  which  he  has  no  control, 


It  is  the  proper  practice  for  the  trial 
court  to  order  it  to  be  filed  nunc  pro 
tunc  as  of  the  proper  time."  Meek  v. 
By.  Co.,  183  111  App.  256.  And  see 
Bigley  v.  Sweet,  185  111.  App.  202.  See 
also  P.  V.  Windes,  275  111.  108,  113  NE 
949. 

[f]  In  criminal  cases  a  bill  of  excep- 
tions not  filed  within  time  permitted 
by  law  may  be  considered  when  there 
has  been  no  fault  or  negligence  on  part 
of  defendant.  Solis  v.  S.,  76  Tex.  Cr. 
230,  174  SW  343. 

[g]  Appeal  may  be  dismissed  when 
TailJ  of  exceptions  is  not  filed  within 
the  time  required  by  law.  Armour  Fer- 
tilizer Works  V.  Dwight,  22  Ga.  App. 
144,  95  SE  746. 

[h]    Filing  nunc  pro  tunc. — S.  v.  Grif- 
fith (Ind.),  122  NE  417. 
357-9     Hardin  v.  Cotton  Oil  Co.,  187 
Mo.  App.  728,  173  SW  37. 
358-11     Donovan  v.  S.,  185  Ind.  15, 
111  NE  433. 

358-12  [a]  Presentment  to  clerk. 
A  bill  delivered  in  due  time  to  clerk 
with  request  to  file  and  received  by 
him  is  filed  though  there  is  no  file 
mark  nor  record  Tntry.  S.  v.  Turner, 
177  Mo.  App.  454,  163  SW  951. 
359-13  See  Williams  v.  McCabe,  115 
Ark.  607,  171  SW  1194. 
359-14  Cons.  N.  S.  Co.  v.  McPhat- 
ter,  147  Ga.  797,  95  SE  686;  Burney  v. 
Express  Co.,  144  Ga.  545,  87  SB  652; 
Cohen  v.  Blum,  17  Ga.  App.  737,  88  SE 
409. 

359-15  Cox  V.  Gulf  Guano  Co.,  21 
Ga.  App.  421,  94  SE  582;  Chertok  v. 
Dix,  222  Mass.  226,  110  NE  272  (E.  L. 
c.  173,  §106). 

359-16  Harbaugh  v.  Irr.  Co.,  24  Gal. 
App.  773,  142  P  847;  Cox  v.  Gulf  Gu- 
ano Co.,  21  Ga.  App.  421,  94  SE  582. 
359-17  [a]  On  solicitor  general. 
Where  case  was  tried  in  a  city  court 
and  certiorari  taken  to  superior  court, 
and  upon  overruling  of  certiorari,  the 
bill  of  exceptions  should  have  been 
served  on  solicitor  general  of  the  cir- 
cuit court  instead  of  on  city  court.  Ma- 
hafeey  v.  S.,  15  Ga.  App.  483,  83  SE 
795;  McDonald  v.  Ludowici,  3  Ga.  App. 
654,  60  SE  337. 

360-19  [a]  Merely  leaving  copy  of 
bill  at  ofBce  of  opposing  counsel  in 
sufficient,  without  acknowledgment  or 
waiver  of  service.  Cohen  v,  Blum,  17 
Ga.  App.  737,  88  SE  409. 


375 


VolA 


BILLS  OF  EXCEPTIONS 


[b]  Service  by  mailing  a  copy. — (1) 
"If  service  of  bills  of  exceptions  gen- 
erally were  permitted  to  be  made  by 
mailing  a  copy  to  counsel,  it  would 
doubtless  frequently  happen  that  cases 
would  be  heard  in  this  court  without 
any  knowledge  on  the  part  of  the  liti- 
gant or  counsel  interested  in  sustaining 
the  judgment."  Presley  v.  Jones,  139 
Ga.  814,  78  SE  126.  See  also  Albrit- 
ton  V.  Tygart,  139  GFa.  231,  77  SB  28, 
45  LRA  (NS)  750.  (2)  Service  by  reg- 
istered mail  receipted  by  agent  of 
counsel,  nothing  else  appearing,  is  not 
sufficient.  Gorman  v.  Ey.  Co.,  141  Ga. 
125,  80  SE  553.  (3)  But  service  by 
mail  is  proper  in  case  of  a  non-resident 
of  the  state  who  is  not  represented 
by  counsel  upon  whom  service  may  be 
had.  Presley  v.  Jones,  139  Ga.  814, 
78  SE  126. 

360-20  Murphy  u.  Gould,  39  App. 
Cas.  (D.  C.)  363;  Chertok  v.  Dix,  222 
Mass.  226,  110  NB  272. 
[a]  Within  ten  days  after  it  is  signed 
and  certified.  Burney  v.  Express  Co., 
144  Ga.  545,  87  SB  652;  Woodall  v. 
Woodall,  144  Ga.  500,  87  SE  654;  Kirk- 
land  V.  Highsmith,  17  Ga.  App.  481,  87 
SE  762. 

360-21  Pighiera  v.  De  Whirst,  32 
Oal.  App.  245,  162  P  655;  Woodall  v. 
Woodall,  144  Ga.  500,  87  SE  654;  Burn- 
ey V.  Southern  Exp.  Co.,  144  Ga.  545, 
87  SE  652;  Fourcher  v.  Cutlery  Co.,  22 
Ga.  App.  24,  95  SE  307;  Kirkland  v. 
Highsmith,  17  Ga.  App.  481,  87  SE  762; 
Bohannon  Dredging  Co.  v.  England,  30 
Ida.  721,  168  P  12. 

[a]  Waiver  of  right  to  object. — ^A 
party  who  accepts  a  bill  of  exceptions 
served  too  late  and  asks  for  time  in 
which  to  serve  amendments,  waives  the 
right  to  object  to  the  delay.  Kramm 
V.  R.  Co.,  22  Cal.  App.  761,  136  P  523. 

[b]  Motion  to  dismiss  will  be  denied 
where  due  and  legal  service  of  the  bill 
was  acknowledged,  although  not  served 
within  ten  days.  Scott  v.  Davis,  22 
Ga.  App.  32,  95  SE  332. 

360-22  Carpenter  v.  S.  (Tex.  Cr.), 
201  SW  996. 

[a]  Insulficient  excuse  for  delay. — A 
showing  upon  affidavit  by  deifendant 
that  he  did  not  know  a  proposed  bill 
of  exceptions  should  be  served  on  the 
adverse  party  within  ten  days  and  that 
he  expected  to  compromise  the  case 
and  avoid  the  expense  of  appeal,  does 
not  establish  such  a  ease  of  inadver- 


tence or  excusable  neglect  as  will  en- 
title him  to  relief  from  his  failure  to 
serve  the  bill  in  time.  Oppenheimer 
V.  Eadke  &  Co.,  165  Cal.'  220,  131  P 
365. 

[b]  Consent  of  adverse  party  is  neces- 
sary. Kramm  v.  R.  Co.,  22  Cal.  App. 
737,  136  P  523. 

360-23  Ray  v.  Hardman,  146  Ga.  718, 
92  SE  211;  Langford  v.  Salter,  146  Ga. 
123,  90  SE  860. 

361-25  [a]  Acknowledgment  of 
service  upon  a  bill  of  exceptions  is 
complete  waiver  of  all  defects  in  the 
service  which  the'  counsel  signing  it  is 
legally  competent  to  waive,  unless 
counsel  in  the  entry  of  acknowledgment 
distinctly  and  specifically  states  that  it 
is  not  to  be  construed  as  waiving  some 
particular  defect  then  pointed  out  by 
him.  Acts  1911,  p.  149;  Anthony  v. 
Consolidated  Film,  etc.  Co.,  18  Ga.  App. 
411,  89  SE  428;  Mitchell  Auto.  Co.  v. 
McDaniel,  143  Ga.  516,  85  SE  635  Ann 
Casl917A,  497;  J.  A.  Cook  &  Son  V. 
Parsons,  143  Ga.  127,  84  SE  559. 
[b]  An  entry  of  service  by  the  sheriff 
cannot  give  validity  to  a  void  bill  of 
exceptions  and  an  acknowledgment  of 
service  merely  takes  the  place  of  serv- 
ice and  entry  of  service  by  the  sheriff, 
and  is  evidence  that  physical  paper 
was  served.  Toole  v.  Geer,  12  Ga.  App. 
409,  77  SE  368. 

d61-27  United  Brokers  Co.  v.  South- 
ern Pac.  Co.,  86  Or.  607,  169  P  114, 
AnnCasl918D,  814. 

361-29  Heath  v.  Lewis  (Ala.),  76  S 
451 ;  Holloway  v.  Henderson  L.  Co.,  194 
Ala.  181,  69  S  821;  Hunnicutt  Co.  v. 
Kane,  21  Ga.  App.  665,  94  SE  821;  Sul- 
lenger  v.  S.,  79  Tex.  Cr.  98,  182  SW 
1140;  Neville  v.  Miller  (Tex.  Civ.),  171 
SW  1109;  S.  1).  Gomez,  89  Vt.  490,  96 
A.  190. 

[a]  Amendment  cannot  be  had  by 
agreement  of  counsel  but  it  must  be 
had  by  the  record.  Kinney  v.  Georgian 
Co.,  19  Ga.  App.  732,  92  SE  31. 

[b]  Bill  of  exceptions  may  not  be  sup- 
plemented by  the  making  up  of  a  rec- 
ord after  the  bill  has  been  signed. 
Worthy  v.  J'armers'  Life  Confederation, 
144  Ga.  512,  87  SE  667. 

362-30  Latham  v.  Brewer  (Mo. 
App.),  211  SW  906. 
[a]  Objections  to  the  form  and  struc- 
ture of  the  bill  of  exceptions  should 
be  addressed  to  the  trial  judge  whose 
function   it  is  to   settle  the   terms  of 
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such  document.  Eedseeker  v.  Wade, 
69  Or.  153,  134  P  5,  138  P  485. 

[b]  Wliere  the  trial  judge  is  misled 
into 'Signing  the  bill  of  exceptions,  the 
proper  proceeding  is  to  have  it  cor- 
rected in  the  trial  court;  the  appellate 
court  has  no  power  to  change  it  upon 
affidavit  of  the  trial  judge.  Neville  v. 
MUler   (Tex.  Civ.),  in  SW  1109. 

[c]  Cannot  be  amended  by  certiorari 
in  the  appellate  court,  after  authentica- 
tion by  trial  judge.  Curry  v.  Osborne 
(Pla.),  77  d  616. 

363-32      Castonguay   v.    Co.,    91    Vt. 

371,  100  A  908. 

[a]  While  case  is  pending  on  appeal 
trial  court  has  no  jurisdiction  or  con- 
trol over  its  orders  and  has  no  power 
to  amend  bill  of  exceptions.  Sullenger 
V.  S.,  79  Tex.  Cr.  98,  182  SW  1140. 
363-33  Williams  v.  Segers,  147  Ga. 
219,  93  SE  215;  McMurran  v.  Hannum, 
186  Ind.  326,  113  NE  238;  Weston  v. 
Bank  (Mo.  App.),  192  SW  126;  Scott 
V.  Smelt.  Co.,  187  Mo.  App.  344,  173  SW 
23;  Sullenger  v.  S.,  79  Tex.  Cr.  98,  182 
SW  1140.  See  S.  v.  Gomez,  89  Vt.  490, 
96  A  190. 

[a]  Upon  showing  fraud  and  imposi- 
tion in  the  settlement  of  the  bills  of 
exceptions  they  may  be  amended  after 
adjournment  of  the  term,  though  they 
have  been  signed  and  filed  as  part  of 
the  record.  Sullenger  v.  S.,  79  Tex. 
Or.  98,  182  SW  1140. 

[b]  Amendments  proposed  after  last 
day  for  filing  bill  of  exceptions  cannot 
be  allowed,  the  record  having  passed 
beyond  the  control  of  the  trial  court. 
Louisville  Lozier  Co.  v.  Bailee,  167  Ky. 
499,  180  SW  841. 

[c]  Clerical  errors  or  omissions  may 
be  corrected  in  a  bill  of  exceptions 
after  it  has  become  incorporated  in  the 
record,  like  other  parts  of  the  record. 
Holloway  v.  Lumb.  Co.,  194  Ala.  181, 
69  S  821. 

364-34  Cerny  v.  Glos,  261  111.  331, 
103  NE  973;  Stockgrowers* Bk.  v.  Gray, 
24  Wyo.  18,  154  P  593;  Stockgrowers ' 
Bank  v.  Gray,  22  Wyo.  482,  144  P  294; 
Callahan  v.  Houck,  14  Wyo.  201,  83  P 

372.  See  Holloway  v.  Lumb.  Co.,  194 
Ala.  181,  69  S  821. 

[a]  Basis  for  order  amending  nunc 
pro  tunc. — An  order  amending  the  bill 
of  exceptions  nunc  pro  tunc  must  be 
based  upon  evidence  furnished  by  the 
papers  and  files  of  record.  Briefs  of 
coimael  furnished  the  trial  court  con- 


stitute no  part  of  the  record  and  fur- 
nish no  evidence  for  such  an  order. 
Budde  V.  Lamp  Co.,  193  Mo.  App.  151, 
181  SW  103i. 

365-35  Hayes  v.  Hayes,  137  Ga.  362, 
73  SE  659;  Parrish  v.  Adams,  22  Ga. 
App.  170,  95  SE  749. 

[a]  Description  of  plaintiffs  in  the 
caption  of  a  bill  of  exceptions  may  be 
amended  as  to  the  names  of  all  the 
plaintiffs.  Thompson  v.  Simmons  & 
Co.,  139  Ga.  845,  78  SE  419. 

[b]  Order  extending  time  within 
which  to  file  the  bill  of  exceptions  may 
by  proper  application  to  the  trial  court 
be  amended  nunc  pro  tunc  so  as  to  em- 
brace other  parties  inadvertently  omit- 
ted. Norris  v.  R.  Co.,  239  Mo.  695,  144 
SW  783. 

[e]  Bill  absolutely  void  for  failure  to 
specify  error  is  a  legal  nonentity  and 
incapable  of  amendment.  Ocean  S.  S. 
Co.  V.  M.  Blumberg  &  Sons,  16  Ga.  App. 
861,  86  SE  1070. 

365-36  Covington  v.  Cater  (Okl.), 
184  P  112.  See  S.  v.  Gomez,  89  Vt. 
490,  96  A  190.  Comp.  Worthy  v.  Parm- 
er's Life  Confederation,  144  Ga.  512, 
87  SE  667. 

365-37  Thompson  v.  Williams,  175 
N.  C.  696,  95  SE  100. 
[a]  Substitution  of  lost  bin. — A  sec- 
ond bill  of  exceptions  substituted  for 
a  lost  one  which  had  been  signed  and 
filed,  is  ineffectual  where  the  substi- 
tution is  made  without  proper  pro- 
ceedings for  that  purpose  instituted  on 
notice  to  the  adverse  party.  S.  v.  Pow- 
ell, 18-4  Ala.  46,  63  8  542. 
369-50  Mclntire  «.  Oarr,  168  Mich. 
462,  134  NW  452. 

369-53  Nelms  v.  S.,  117  Ark.  188, 
174  SW  233;  Green  v.  S.,  96  Ark.  175. 
131  SW  463,  Ann  Cas  1912B,  279; 
Lisenby  v.  Groc.  Co.  (Ga.  App.),  93  SE 
512;  English  v.  English,  182  Ind.  675, 
107  NE  547. 

[a]  Appellate  court  has  no  jurisdic- 
tion where  the  bill  of  exceptions  is  not 
filed  in  time.  Houston  v.  Strachen  & 
Co.,  13  Ga.  App.  582,  79  SE  495. 

[b]  Modifying  rule  of  trial  court. 
There  is  no  power  in  the  appellate 
court  to  change  or  repeal  the  trial 
court's  rules  as  to  bills  of  exceptions. 
Boyd  V.  Kellog,  121  Md.  42,  88  A  30. 

[c]  Setting  out  the  evidence  in  ex- 
tenso  contrary  to  a  statutory  provision 
is  ground  for  striking  out  the  bill.  Irby 
V.  Kaigler,  6  Ala.  App.  91,  60  S  418. 
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370-54  Turner  v.  Thornton,  192  Ala. 
98,  68  S  813;  Deason  v.  Gray,  189  Ala. 
672,  66  S  646;  Buck  Lumber  Co.  v.  Nel- 
son, 188  Ala.  243,  66  S  476;  Boss  v. 
By.  Co.  (Ala.  App.),  68  S  512  (not 
presented  to  trial  judge  for  signature 
within  time  allowed) ;  Owena  v.  9.,  11 
Ala.  App.  309,  66  S  852;  Trustees  of 
Schools' c.  Griffith,  263  III.  550,  105  N 
E  760;  Beaule  v.  Finishing  Co.,  36  E.  I. 
74,  89  A  73;  Limon  v.  S.,  80  Tex.  Cr. 
550,  192  SW  246;  McAfee  v.  S.,  78  Tex. 
Cr.  636,  189  SW  155;  McGee  v.  S.,  80 
Tex.  Cr.  275,  182  SW  309;  Henderson  v. 
a.,  76  Tex.  Cr.  66,  172  SW  793;  Dayton 
V.  Free,  46  Utah  277,  148  P  408;  Metz 
V.  Jackson,  43  "Utah  496,  136  P  784; 
Nicholson  v.  S.,  24  Wyo.  347,  157  P 
1013. 

370-55  Lay  v.  S.  (Tex.  Cr.),  198 
SW  291. 

[a]  That  bUl  is  incomplete  is  not 
ground  for  striking  out.  Johnston  Bros. 
Co.  V.  Washburn  (Ala.  App.),  77  S 
461. 

370-56  Lamson  v.  Andrews,  40  App. 
Cas.   (D.  C.)  39. 

370-58  Poster  v.  S.,  128  Ark.  316, 
194  SW  703;  P.  V.  Eosenwald,  266  111. 
548,  107  NE  854;  Kriebs  «.  Kriebs,  100 
Neb.  180,  168  NW  922. 
370-59  Augusta  Ey.  &  B.  Corp.  «. 
Andrews,  20  Ga.  App.  789,  93  SE  543; 
Tudor  V.  Phipps,  193  111.  App.  608;  Les- 
lie County  V.  Hoakins,  175  Ky.  821,  195 
SW  142;  Kriebs  v.  Kriebs,  100  Neb. 
180,  158  NW  922;  Pople  v.  Orekar,  22 
N.  M.  307,  161  P  1110;  S.  v.  Board  of 
Comrs.,  21  N.  M.  713,  158  P  642;  Smith. 
V.  S.,  81  Tex.  Cr.  534,  197  SW  589. 
[a]  Exceptions  pendente  lite. — Where 
a  direct  bill  of  exceptions  to  a  judg- 
ment discharging  a  rule  to  make  a  per- 
son defendant  is  dismissed  because  pre- 
maturely brought,  the  plaintiff  in  error 
may  file  the  official  copy  of  the  bill 
of  exceptions,  as  exceptions  pendente 
lite.  Workingmen'a  IJnion  Assn.  v. 
Eeynolds,  138  Ga.  123,  74  SE  838. 
371-60  [a]  Motion  to  be  made  in 
trial  court. — A  motion  to  quash  a  bill 
of  exceptions  should  be  made  in  trial 
court,  where  the  bill  settled  and  filed 
out  of  time  is  settled  before  service  of 
notice  of  appeal.  Sorg  v.  Wells,  31  S. 
D.  432,  141  NW  384. 
371-62  Smith  v.  E.  Co.  (Ind.  App.), 
117  NB  534;  Grave's  Committee  v. 
Lyons,  166  Ky.  446,  179  SW  413; 
Billington  v.  Grayson  (Okl.),  158  P  433. 


371-63  De  Joannis  v.  Domestic  Eng. 
Co.,  185  111.  App.  271;  Bowling  Green 
V.  Branstetter  (Mo.  App.),  215  SW  489. 
[a]  Settled,  (1)  signed  and  filed. 
Hall  V.  Eoyal  Neighbors,  231  111.  185, 
83  NE  145;  Tucker  v.  Mills  Co.,  15 
Or.  581,  16  P  426.  (2)  Signed,  sealed 
and  filed.  Cook's  Est.  v.  Fiedler,  24 
Colo.  App.  544,  135  P  1109.  (3)  Ap- 
proved, signed  and  filed.  Thaler  v. 
Niedermeyer,  185  Mo.  App.  250,  170 
SW  383. 

371-64  Collins  v.  S.,  14  Ala.  App. 
54,  70  S  995;  Brown  v.  Heier  (Mo. 
App.),  194  SW  1070;  S.  v.  Board  of 
Comrs.,  21  N.  M.  713,  158  P  642;  Liquid 
Carbonic  Co.  v.  Eodman,  52  Okl.  211, 
152  P  439;  Campbell  v.  State  Bk.,  24 
Wyo.  359,  158  P  267.  See  Brannan  v. 
Sherry,  195  Ala.  272,  71  S  106. 
[a]  In  Texas  it  is  not  necessary  for 
the  judge  to  order  the  bill  of  excep- 
tions filed  as  part  of  the  record.  The 
statute  requires  the  clerk  to  file  it, 
and,  when  so  filed,  it  is  by  force  of  the 
statute  made  a  part  of  the  record.  San- 
ger V.  Bank  (Tex.  Civ.),  170  SW  1087. 
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374-4      Buffalo     Gen.    Elect.    Co.    V. 
Lunz,  159  NYS  905. 
375-14    Cropsey  v.  Markham,  171  N. 
C.  43,  87  SE  950. 

375-15  Seola  v.  Scola,  194  111.  App. 
336;  Cook  v.  Dade,  191  Mich.  561,  158 
NW  175;  Nilsen  v.  Land  Co.,  90  Wash. 
295,  155  P  1036. 

376-16  Groves  v.  McLaurin,  66  Fla. 
230,  63  S  439;  Kaufman  v.  Hopper,  151 
App.  Div.  28,  135  NYS  363;  Kenyon 
V.  Hart,  38  E.  I.  524,  96  A  529;  Clinch- 
field  Coal  Corp.  V.  Brooks,  118  Va.  72, 
86  SE  829;  Nilsen  e.  Land  Co.,  90 
Wash.  295,  155  P  1036. 
[aj  It  cannot  aid  pleading  so  as  to 
entitle  plaintiff  to  judgment  on  plead- 
ings. Lewis  V.  City  Eealty  Co.,  158 
App.  Div.  733,  143  NYS  1026. 
376-17  S.  V.  Hargis,  85  Kan.  873, 
118  P  699;  S.  v.  Hewitt,  131  La.  115, 
59  8  34;  S.  v.  Boone,  65  Wash.  331,  118 
P  46. 

376-18  Cropsey  v.  Markham,  171  N. 
C.  43,  87  SE  950. 

[a]  Bill  of  particulars  should  be  con- 
sidered in  the  nature  of  an  amendment 
to  the  declaration  and  construed  with 
it.  Brown  v.  Eouillard,  117  Me.  55,  102 
A  701. 
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376-21  Nilsen  v.  Land  Co.,  90  Wash. 
295,  155  P  1036. 

377-26  Watkins  v.  Cope,  84  N.  J.  L. 
143,  86  A  545. 

377-27  Todd  v.  Produce  Co.,  98  Kan. 
137,  157  P  389;  Gregory  v.  Harper,  51 
Okl.  419,  152  P  70. 

378-32  Dick  Co.  v.  Typewriter  Co., 
235  Fed.  300;  Fischer  v.  Wall  Paper 
Co.,  177  App.  Div.  653,  164  NYS  623; 
Herbert  v.  Ins.  Co.,  174  App.  Div.  905, 
160  NYS  57;  Meredith  v.  Const.  Co., 
97  Misc.  69,  161  NYS  1;  Wicha  v. 
Indem.  Co.,  161  NYS  782;  Laks  v.  Kis- 
selstein,  168  NYS  608;  Forbes  v.  Ben- 
son (R.  I.),  103  A  228;  Nilsen  v.  liand 
Co.,  90  Wash.  295,  155  P  1036. 

[a]  To  asceitaiu  what  the  other  party 
clt^ms  the  facts  to  he,  not  what  they 
are  is  the  office  of  a  bill  of  particulars. 
Eubinfeld  v.  Stolts,  159  NYS  697. 

[b]  An  indictment  otherwise  valid 
cannot  l»e  vitiated  by  the  bill  of  par- 
ticulars. S.  V.  E.  Co.,  90  N.  J.  L.  372, 
103  A  685. 

378-33  Kraus  &  Co.  v.  Mayer,  150 
App.  Div.  122,  134  NYS  694. 
&78-34  Markel  v.  Pe  Francesco 
(Conn.),  105  A  703;  Manning  v.  Can 
Co.,  182  App.  Div.  709,  169  NYS  713; 
Meredith  v.  Const.  Co.,  97  Misc.  69,  161 
NYS  1;  Kenyon  v.  Hart,  38  E.  I.  524, 
96  A  529;  Clinchfield  C.  Corp.  v.  Brooks, 
118  Va.  72,  86  SE  829. 
378-35  Wetmore  v.  Camera  Co.,  226 
Fed.  352;  Patterson  v.  Corn  Exchange, 
197  Fed.  686;  Kraus  &  Co.  v.  Mayer, 
150  App.  Div.  122,  134  NYS  694;  Unger 
V.  Sherman,  167  NYS  594;  Frost  v. 
Rubber  Co.,  37  E.  I.  476,  93  A  641; 
Kenyon  v.  Hart,  38  E.  I.  524,  96  A 
529. 

378-36  0-So-Ezy  Mop  Co.  v.  Chem- 
ical Co.,  230  Fed.  469;  Wetmore  «. 
Camera  Co.,  226  Fed.  352;  Verlengia  v. 
Eushie  (Del.),  95  A  914;  Watkins  v. 
Cope,  84  N.  J.  L.  143,  86  A  545;  Gen- 
eral Film  Co.  V.  Ins.  Co.,  181  App.  Div. 
862,  169  NYS  257;  Thompson  v.  De 
Visser,  106  Misc.  165,  175  NYS  276; 
Eubinfeld  v.  Stolts,  159  NYS  597;  Frost 
V.  Eubber  Co.,  37  E.  I.  476,  93  A  641. 
378-37  0-So-Ezy  M.  Co.  v.  Chemical 
Co.,  230  Fed.  469;  Bowker  v.  Donnell, 
226  Fed.  359;  Curtis  v.  Phelps,  209  Fed. 
261;  Koontz  v.  Bk.  (la.),  166  NW  709; 
S.  V.  Eyan,  131  La.  1054,  60  S  681; 
Kaufman  v.  Hopper,  220  N.  Y.  184, 
115  NE  470;  McCallum  v.  Co.,  182  App. 
Piv,  243,   169   NYS    603;    Franco    v. 


Caruso,  158  NYS  751;  S.  V.  Boone,  65 
Wash.  331,  118  P  46. 

[a]  Matters  stated  in  hill  of  particu- 
lars may  he  proved  even  though  not  set 
forth  in  complaint.  Duncan  v.  Com- 
mittee, 176  App.  Div.  672,  163  NYS 
945. 

[b]  Can  never  enlarge  the  scope  of  re- 
covery.— Cook  t!.  Dade,  191  Mich.  561, 
158  NW  175. 

379-38  Curtis  v.  Phelps,  209  Fed. 
261;  Atlantic  Works  v.  U.  S.,  46  Ct.  CI. 
(U.  S.)  57;  Verlengia  v.  Eushie,  6  Boyce 
(Del.)  11,  95  A  914;  Eubinfeld  v. 
Stolts,  159  NYS  597;  Seanlan  v.  Wm. 
Henderson,  144  NYS  832;  Forbes  v. 
Benson  (E.  L),  103  A  228. 
379-41  O-So-Ezy  M.  Co.  v.  Chemical 
Co.,  230  Fed.  469;  Wetmore  v.  Camera 
Co.,  226  Fed.  352;  McManus  v.  MuUin 
(la.),  165  NW  58;  Curtis  v.  Pholps, 
209  Fed.  261;  Cloanaker  v.  Howerton 
(la.),  166  NW  78;  General  Film  Co. 
V.  Ins.  Co.,  181  App.  Div.  862,  169  NYS 
257;  Hague  v.  Hotel  Co:,  77  Misc.  142, 
135  NYS  1047;  Boland  Co.  v.  Emma 
Willard  School,  76  Misc.  18,  136  NYS 
314,  mod.  152  App.  Div.  915,  137  NYS 
472;  Woodcock  v.  Corning,  162  NYS 
258;  Wicha  v.  Ind.  Co.,  161  NYS  782; 
Buffalo  Gen.  Elect.  Co.  v.  Lunz,  159 
NYS  905;  Eubinfeld  v.  Stolts,  159 
NYS  597;  In  re  Vetter's  Estate, 
158  NYS  449;  Scanlon  v.  Henderson, 
144  NYS  832;  Nilsen  v.  Land  Co.,  90 
Wash.  295,  155  P  1036. 
379-42  0-So-Ezy  Mop  Co.  v.  Chem- 
ical Co.,  230  Fed.  469;  Green  v.  E. 
Co.,  211  Fed.  774;  In  re  Vetter's  Est., 
158  NYS  449. 

380-44  Vedin  v.  U.  S.  (CCA),  257 
Fed.  550;  Kraus  &  Co.  ■;;.  Mayer,  150 
App.  Div.  122,  134  NYS  694. 
380-45  McCallum  v.  Beau-Site  Co., 
182  App.  Div.  243,  169  NYS  603. 
380-47  Boland  Co.  v.  Emma  Willard 
School,  76  Misc.  18,  136  NYS  314,  mod. 
152  App.  Div.  915,  137  NYS  474;  Mat- 
toon  V.  Ives,  169  App.  Div.  830,  155 
NYS  679;  Schirmer  v.  Kline,  180  App. 
Div.  812,  168  NYS  67. 
380-48  [a]  Facts  known  by  plain- 
tiff.— That  facts  are  peculiarly  within 
plaintiff's  knowledge  is  no  ground  for 
denying  bill  of  the  defense  of  contribu- 
tory negligence.  Havholm  v.  Iron 
Wks.,  159  App.  Div.  578,  144  NYS  833. 
[b]  That  defendant  is  thoroughly  in- 
formed will  not  preclude  him  from  de- 
manding the  bill  of  particulars,   4wi?i;* 
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ican  Condiments  Co.  v.  Audit  Co.,  164 
App.  Div.  927,  149  NYS  451. 

[c]  Ignorance  of  applicant  and  knowl- 
edge of  other  party  need  not  be  shown 
in  motion  for  bill  of  particulars,  as 
was  formerly  the  rule.  Eubinfeld  v. 
Stolts,  159  NYS  597. 

[d]  E^owledge  possessed  by  both 
parties. — It  is  no  answer  to  a  request 
for  a  bill  of  particulars  that  the  de- 
fendant knows  as  much  about  the  mat- 
ter as  plaintiff.  American  Condiments 
Co.  V.  Audit  Co.,  149  NYS  451. 
380-49  Northwestern  Trading  Co.  v. 
Ins.  Co.,  181  la.  853,  165  NW  115;  Mc- 
Manus  v.  Mullin  (la.),  165  NW  58. 
380-50  United  Lace,  etc.  Co.  v. 
Mfg.  Co.,  213  Fed.  535;  Atlantic  Works 
V.  U.  S.,  46  Ct.  CI.  (U.  S.)  57;  Be  Cor- 
dova V.  SanvillCj  171  App.  Div.  422,  157 
NYS  432;  Wolfe  v.  Miller,  178  App. 
Div.  887,  164  NYS  302;  Moore  v.  Mo- 
lasses  Co.,  163  NYS  633.  See  0-So- 
Ezy  Mop  Co.  V.  Chemical  Co.,  230  Fed. 
469. 

381-52  De  Cordova  v.  Sanville,  171 
App.  Div.  422,  157  NYS  432;  U.  S. 
Title  Guaranty  Co.  v.  Brown,  160  App. 
Div.  591,  145  NYS  1014. 
[a]  Where  the  party  claims  not  to 
have  the  information  but  the  court  is 
satisfied  that  he  can  obtain  it  and  it 
is  unjust  to  compel  the  opposing  party 
to  try  the  issue  without  the  informa- 
tion, a  bill  of  particulars  will  be  or- 
dered. Board  of  Trustees  v.  Hurlburt, 
161  NYS  436. 

381-53  Losie  v.  Indem.  Co.,  179  App. 
Div.  439,  165  NYS  999;  Dougherty  v. 
Pac.  Co.,  139  NYS  ll'OO. 
381-54  Bloom  v.  Terminal  Co.,  164 
NYS  895;  Eosenblum  v.  Westin,  155 
NYS  102;  Dougherty  v.  Pac.  Co.,  139 
NYS  1100.  See  De  Cordova  v.  San- 
ville, 171  App.  Div.  422,  157  NYS 
432. 

[a]  Where  ^examination  before  trial 
ordered. — Wliere  the  necessity  for  ob- 
taining evidence  from  plaintiff  to  es- 
tablish an  affirmative  defense  author- 
ized making  order  of  examination  be- 
fore trial,  the  defendant  cannot  be  re- 
quired to  furnish  bill  of  particulars  in 
advance  of  obtaining  the  evidence. 
Weber  v.  Amusement  Co.,  154  App.  Div. 
882,  138  NYS  879. 
381-55  Meredith  v.  Const.  Co.,  97 
Misc.  69,  161  NYS  1;  Buffalo  Gen. 
Elect.  Co.  V.  Lunz,  159  NYS  905;  Eubin' 
feld  V,  Stolts,  159  NYS  597;  Laks  v. 


Kisselstein,  168  NYS  608;  Kennedy  v. 
Foley,  177  NYS  849;  Cropsey  v.  Mark- 
ham,  171  N.  C.  43,  87  SE  950;  La- 
moure  v.  Lasell,  26  N.  D.  638,  145  NW 
577;  Kenyon  v.  Hart,  38  E.  I.  524,  96 
A  529;  Nilsen  v.  Land  Co.,  90  Wash. 
295,  155  P  1036. 

381-^6  Cook  V.  Dade,  191  Mich.  561, 
158  NW  175;  Kraus  &  Co.  v.  Mayer, 
150  App.  Div.  122,  134  NYS  694.  See 
Updike  V.  Mace,  156  App.  Div.  381,  141 
NYS  587. 

[a]  Not  to  be  used  to  resist  motion 
to  dismiss. — ^A  bill  of  particulars  will 
not  be  allowed  to  aid  in  resistipg  a  mo- 
tion to  dismiss  for  failure  to  state  suffi- 
cient facts  to  constitute  a  cause  of  ac- 
tion. Peterson  v.  Eighmie,  175  App. 
Div.  113,  161  NYS  1065. 

[b]  Cannot  be  used  to  cure  a  defective 
indictment.  Poster  v.  V.  S.  (CCA),  253 
Fed.  481;  Collins  v.  V.  S.  (CCA),  253 
Fed.  609. 

382-57  P.  V.  Munday,  280  111.  32,  117 
NE  286;  Moore  v.  Molasses  Co.,  179 
App.  Div.  505,  166  NYS  4;  American 
Condiments  Co.  v.  Audit  Co.,  164  App. 
Div.  927,  149  NYS  451;  Pace  v.  Amend, 
164  App.  Div.  209,  149  NYS  738;  Wash- 
ington &  O.  D.  By.  V.  Warner  (Va.), 
97  SE  799;  Bartlett  v.  E.  Co.  (W.  Va.), 
99  SE  322. 

382-59  Pollock  v.  Peek  &  Co.,  175 
App.  Div.  394,  161  NYS  892;  Sully 
v.  Tiffany  &  Co.,  163  App.  Div.  882,  147 
NYS  1088. 

382-60  Fernet  v.  James  Stewart  & 
Co.,  163  App.  Div.  112,  148  NYS  646, 
rev.  146  NYS  1. 

382-62  C.  V.  Drohrfn,  210  Mass.  445, 
97  NE  89;  Ebin  v.  Assur.  Soc,  177  App. 
Div.  458,  164  NYS  284;  Schulte  v. 
Petruzzi,  149  App.  Div.  907,  133  NYS 
503.  See  Ewing  v.  Kirtland,  132  Minn. 
8,  155  NW  617. 

[a]  Where  the  particulars  are  set 
forth  in  the  declaration  they  need  not 
be  repeated  in  a  bill  of  exceptions. 
Flye  V.  Hall,  224  Mass.  528,  113  NE 
366. 

[b]  Or  when  information  desired  is 
ecLuaJly  within  defendant's  knowledge. 
Brownstown  W.  &  L.  Co.  v.  Hewitt 
(Ind.  App.),  118  NE  693. 

383-63  [a]  In  ejectment  only  dis- 
closure of  deed  or  source  of  title  is 
contemplated  under  Code,  1906,  §1827, 
and  evidence  need  not  be  disclosed. 
Mitchell  V.  Tubb,  107  Miss.  221,-  65  S 
216. 
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383-65  [a]  In  a  divorce  action  a 
bill  of  particulars  may  lie.  Qruber  v. 
Gruber,  167  NYS  42. 
383-68  See  Kalina  v.  American  L. 
Co.,  146  App.  Div.  718,  131  NYS  410. 
384-70  McCallum  v.  Site  Co.,  176 
App.  Div.  681,  163  NYS  819. 
384-71  Brown  v.  Eouillard,  117  Me. 
55,  102  A  701. 

[aj     Slander. — Kayata    v.    Ontra,    159 
App.  Div.  611,  144  NYS  475. 
[bj     Libel. — Siebert  v.  Vivoni,  3  P.  E. 
Fed.  161;  Irwin  v.  Taubman,  30  S.  D. 
502,  139  NW  115. 

[c]  Libel  or  slander  for  special  dam- 
ages warrants  the  call  for  a  bill  of  par- 
ticulars to  disclose  the  facts  out  of 
which  the  special  damages  arose.  Ja- 
cobs V.  Overflow  P.  Co.,  72  Hun  637, 
25  NYS  346;  Weil  v.  Dun  &  Co.,  2 
Pa.  Co.  Ct.  72;  Adams  u.  Scott,  33  S.  D. 
194,  145  NW  446;  Dickman  v.  Gordon, 
23  Ont.  W.  E.  512. 

[e]  Failure  to  state  place  of  slander- 
ous statement.  Am.  Eolling  Mill  Corp. 
V.  Iron  &  M.  Co.,  120  111.  App.  614. 

[e]  Failure  to  state  place  of  slander- 
ous remarks.  McCollum  c.  Langdou,  1P5 
Ky.  244,  176  SW  990. 

[f]  Failure  to  name  persons  to  whom 
or  in  whose  presence  the  slanderous 
words  were  used.  McCarron  v.  Sire, 
14  Civ.  Proc.  252,  3  NYS  659. 

[g]  A  plea  of  justification,  which  does 
not  set  up  the  particulars  of  the  de- 
fense, entitles  plaintiff  to  a  bill  dis- 
closing the  same.  Eeader  v.  Haggin, 
123  App.  Div.  489,  107  NYS  963. 
384-73  Barrett  Mfg.  Co.  v.  Sergeant, 
159  App.  Div.  511,  144  NYS  475. 

[a]  Breach  of  trust. — ^Bracken  v.  To- 
land,  153  App.  Div.  57,  137  NYS  1043. 
384-77  Paisley  v.  Tract.  Co.,  80 
Misc.  258,  141  NYS  63. 

[a]  Action  for  conspiracy. — Patterson 
V.  Corn  Exchange,  197  Fed.  686. 

[b]  •  Personal  injuries. — Wilson  v.  Nav- 
igation Co.,  197  Fed.  88;  Wojtczak  v. 
Mfg.  Co.,  152  App.  Div.  433,  137  NYS 
287;  Kupferman  v.  Batchelor,  149  NYS 
486;  Norfolk  Southern  E.  Co.  v.  Crock- 
er, 117  Va.  327,  84  SE  681. 

[e]  Assault  and  battery. — ^Bill  will  be 
denied  in  action  for  assault  and  bat- 
tery where  injuries  are  not  claimed  to 
be  permanent.  Eenz  v.  Lugt,  147  App. 
Div.  638.  132  NYS  522. 
384-79  Fernet  v.  Stewart  &  Co.,  163 
ATJp.  Div.  112,  148  NYS  646,  rev.  146 
NYS  1;   Ithaca  Trust  Co.  v.  Driscoll 


Bros.,  163  App.  Div.  54,  148  NYS  775; 
Buffalo  G.  E.  Co.  v.  Lunz,  159  NYS  905; 
Larrere  v.  Morse,  159  NYS  74;  Podona 
V.  Lehigh  Val.  Coal  Co.,  245  Pa.  501, 
91  A  920.  See  O 'Brian  v.  E.  Co.,  186 
App.  Div.  651,  175  NYS  473. 

fa]  Contributory  negligence,  etc.  (1) 
Havholm  r.  Iron  Wks.,  159  App.  Div. 
578,  144  NYS  833.  (2)  Bill  of  par- 
ticulars as  to  specific  a6ts  of  contribu- 
tory negligence  will  be  denied  as  an  in- 
strument depriving  a  defendant  of  a 
meritorious  defense  that  he  might  not 
learn  of  until  trial.  Bowker  v.  Don- 
nell,  226  Fed.  359. 

fb]  The  specific  character  of  the  acts 
of  alleged  negligence  may  be  required 
to  be  stated  in  a  bill  of  particulars 
where  the  complaint  is  uncertain  in 
this  respect,  but  plaintiff  need  not  de- 
tail the  alleged  acts  of  defendant  nor 
advise  the  defendant  of  what  he  would 
consider  proper  acts.  Howland  v.  Con- 
tracting Co.,  155  NYS  510. 

385-81     See  St.  Johns  Gas  Co.  v.  San 
Juan,  1  P.  E.  Fed.  166. 
385-82    Bloom   v.  Edgar,    166    NYS 
187. 

[a]  In  an  action  to  foreclose  me- 
chanics' lien  a  bill  of  particulars  is 
not  demandable  where  the  work  was 
to  be  done  for  a  fixed  price.  State 
Bank  v.  Plummer,  54  Colo.  144,  129  P 
819. 

385-83  Mattoon  v.  Ives,  169  App. 
Div.  830,  155  NYS  679;  Granat  v. 
Mendetz,  150  NYS  438. 
[a]  Professional  services. — Peabody  v. 
Conley,  111  Me.  174,  88  A  411;  Pace  v. 
Amend,  164  App.  Div.  209,  149  NYS 
738. 

[bJ  Action  for  goods  sold  and  deliv- 
ered and  labor  performed.  Posner  v. 
Eosenberg,  149  App.  Div.  270,  133  NYS 
702;  Cleary  v.  Ott,  149  NYS  893. 
fc]  In  an  action  for  commissions  for 
loan  negotiated,  defendant  entitled  to 
bill  stating  if  contract  was  oral  or 
written,  and  if  written  a  copy  thereof. 
Astor  Mortg.  Co.  i;.  Tenney,  157  App. 
Div.  361,  142  NYS  265. 
385-84  [a]  Entitled  to  bUl  in  suit 
(1)  on  common  counts  under  Code  Pub. 
Civ.  Laws,  art.  75,  §24,  subd.  107,  even 
though  account  has  been  filed  but  not 
made  part  of  the  declaration.  Newbold 
V.  Green,  122  Md.  ft48,  90  A  513.  (2) 
But  attached  account  may  be  ordered 
filed  as  a  bill  of  particulars  to  confine 
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plaintiff  to  proofs.  Newbold  v.  Green, 
122  Md.  648,  90  A  513. 
385-85  Gordon  c.  Gordon's  Admr., 
168  Ky.  409,  182  SW  220;  Wolfe  v. 
Miller,  178  App.  Div.  887,  164  NTS 
302. 

[a]  In  eTery  action  in  assumpsit 
plaintiff  must  file  a  bill  of  account  dis- 
tinctly stating  the  several  items  of  his 
claim  unless  they  are  described  in  the 
declaration.  Clinchfield  Coal  Corp.  v. 
Brooks,  118  Va.  72,  86  8E  829. 
385-86  Stearnes  v.  .Edmonds,  189 
Ala.  487,  66  S  714;  Cloanaker  v.  Hower- 
ton  (Ta.),  166  NW  78;  Bennett  v.  Eob- 
inson,  180  Mo.  App.  56,  165  SW  856; 
Sanborn  v.  Dentler,  97  Wash.  149,  166 
P  62.  See  Clinchfield  Coal  Corp.  v. 
Brooks,  118  Va.  72,  86  SE  829. 

[a]  VHiere  plaintiff  is  entitled  to  an 
accounting  as  a  matter  of  right  a  bill 
of  particulars  will  not  be  required.  Til- 
ton  V.  Gans,  155  App.  Div.  612,  140 
NYS  782. 

[b]  The  remedy  is  by  motion  for  bill 
of  particulars  and  not  motion  to  make 
more  definite  and  certain.  Stansfield 
V.  Dunne,  16  Ariz.  153,  141  P  736; 
Pleasant  v.  Samuels,  114  Cal.  34,  46  P 
998. 

386-90  [a]  Action  for  breach  of 
tax  collector's  bond  is  not  one  founded 
on  account.  Stearns  v.  Edmonds,  189 
Ala.  487,  66  S  714. 

[b]  In  account  stated  a  bill  of  par- 
ticulars is  unnecessary.  Cohen  v.  Clark, 
44  Mont.  151,  119  P  775. 
387-91  Crane  v.  V.  S.  (CCA),  259 
Fed.  480;  Foster  v.  U.  S.  (CCA),  253 
Fed.  481;  U.  S.  v.  Gould,  253  Fed.  239; 
Middleton  v.  S.  (Fla.),  76  S  785;  Sher- 
rick  V.  S.,  167  Ind.  345,  79  NE  193; 
Pine  V.  C,  121  Va.  812,  93  SE  652; 
S.  V.  Bailey,  75  W.  Va.  250,  83  SE 
910. 

[a]  Intoxicating  liquors. — Accused  is 
not  entitled  to  a  bill  of  particulars  de- 
tailing class  of  liquors  sold  or  kept,  the 
names  of  purchasers,  the  kinds  of  liq- 
uors in  possession  of  the  district  attor- 
ney and  the  names  of  witnesses  for 
prosecution  where  he  is  charged  with 
keeping  a  grog  shop  without  a  license. 
S.  V.  Jackson,  135  La.  365,  65  8  491. 
387-92  U.  S.  V.  Bosenwasser  Bros., 
255  Fed.  233;  U.  S.  v.  Gouled,  253  Fed. 
239;  U.  S.  V.  Pierce,  246  Fed.  888;  S. 
■V.  McCollom  (Del.),  105  A  789;  Enson 
V.  S.,  58  Fla.  37,  50  S.  948;  P.  v. 
Pqinaexter,   243   111,   68,   90   NE   261; 


P.  V.  Weil,  243  111.  208,  90  NE  731; 
Cooke  V.  P.,  231  111.  9,  82  NE  863; 
Gallagher  v.  P.,  211  111.  158,  71  NE 
842;  Dubois  v.  P.,  200  111.  157,  65 
NE  658;  P.  v.  Young,  182  111.  App.  3; 
Overstreet  v.  C,  147  Ky.  471,  144  SW 
751;  S.  V.  B.  Co.,  84  N.  J.  L.  550,  87 
A  86;  S.  V.  Corbin,  157  N.  C.  619,  72 
SE  1071;  S.  V.  Davis,  37  E.  I.  373,  92 
A  821;  Sickel  v.  C.  (Va.),  97  SE  783; 
S.  V.  Bailey,  75  W.  Va.  250,  83  SE 
SIO. 

[a]  False  report. — Where  accused  was 
charged  with  making  false  report  of 
condition  of  bank,  if  by  reason  of  his 
long  management  and  having  made 
many  reports  he  is  not  able  to  identify 
the  particular  report  for  which  he  was 
indicted  he  should  demand  a  bill  of 
particulars.  S.  v.  O'Neil,  24  Ida.  582, 
135  P  60. 

[b]  Uncertainty  in  indictment. 
Where  an  indictment  is  so  worded  that 
accused  may  be  surprised  at  trial  he  is 
entitled  to  a  bill  of  particulars.  May 
V.  V.  S.,   199   Fed.   53,   117   CCA  431. 

[c]  TTnder  Espionage  Act,  accused  en- 
titled to  bill,  showing  what  speeches 
relied  upon  for  conviction.  U.  S.  v. 
Eastman,  252  Fed.  232. 

[d]  Under  what  statute  prosecution  is 
*ased.— yedin  v.  XT.  S.  (CCA),  257  Fed. 
550. 

387-93  U.  S.  V.  Pierce,  245  Fed. 
888;  Kettenbach  v.  V.  S.,  202  Fed. 
377,  120  CCA  505;  Fields  v.  V.  S.,  27 
App.  Cas.  (D.  C.)  433;  Hyde  v.  V.  S., 
27  App.  Cas.  (D.  C.)  362;  S.  v.  Eath- 
bone,  8  Ida.  161,  67  P  186;  P.  v.  Gray, 
251  ni.  431,  96  NE  268;  Sherrick  v. 
S.,  167  Ind.  345,  79  NE  193;  S.  «. 
Miller,  90  Kan.  230,  133  P  878,  Ann 
Casl915B,  818;  S.  v.  Snyder,  8  Kan. 
App.  686,  57  P  135;  S.  v.  Ferris,  142 
La.  198,  76  S  608;  P.  v.  McKinney,  10 
Mich.  54;  P.  v.  Medical  Co.,  29  N.  Y. 
Cr.  384,  146  NYS  856;  S.  v.  Caylor 
(N.  C),  101  SE  627;  C.  v.  Shoener,  25 
Pa.  Super.  326;  S.  v.  Davis,  52  Vt.  376; 
S.  V.  Bogardus,  36  Wash.  297,  78  P  942. 
388-94  S.  V.  Lewis,  69  W.  Va.  472, 
72  SE  476,  AnnCasl913A,  1203. 
388-95  Goldberg  v.  Surety  Co.,  186 
App.  Div,  516,  174  NYS  562;  Warner 
Quinlan  A.  Co.  i;.  Asphalt  Co.,  182  App. 
Div.  235,  169  NYS  384;  Huber  Brewery 
V.  Sieke,  146  App.  Div.  467,  131  NYS 
271;  P.  J.  Duff  &  Sons  v.  Levin,  76 
Misc.  249, 134  NYS  903;  Lyons  v.  IJniOU 
P.  T.  Co.,  175  NYS  843, 
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388-96    Boland  Co.  v.  Emma  Willard 
School,  76  Misc.  18,  136  KYS  314,  mod. 
152  App.  Div.  915,  137  NYS  474. 
[a]    Breach  of  warranty. — In  an   ac- 
tion on  burglary  insurance  policy  where 
answer  sets  up  breach  of  warranty  as 
to  previous  application   the   defendant 
is  not  required  to  furnish  bill  of  par- 
ticulars.    Vanta  v.  Ins.  Co.,   158  App. 
Div.  502,  143  NYS  705. 
389-5     Duncan   Co.   t:.   Hemsley,    178 
App.  Div.  882,  164  NYS  670. 
389-6    Herrman  i;.  Leland,  148  App. 
Div.    641,    133    NYS    271;    Boland    Co. 
V.  Emma  Willard  School,  76  Misc.   18, 

136  NYS  314,  mod.  152  App.  Div.  915, 

137  NYS  474;  Chimbaluk  v.  Garcia,  155 
NYS  106. 

[a]  General  and  special  damages. 
Where  in  an  action  for  libel  the  plain- 
tiff does  not  attempt  to  plead  damages 
in  the  loss  of  "particular  contracts, 
sales,  employments  or  customers  or 
clients"  the  defendant  cannot  demand 
specifications  of  such  particulars,  but 
where  direct  Idss  in  value  of  lease  of 
hotel  is  claimed  particulars  may  be  re- 
quired as  to  date  of  execution  and  ex- 
piration of  lease,  parties  thereto,  and 
descriptions  of  the  property.  Adams  v. 
Scott,  33  S.  D.  194,  145  NW  446. 
389-8  Locker  v.  American  Tobacco 
Co.,  194  Fed.  232;  Warner  Q.  A.  Co. 
V.  Asphalt  Co.,  182  App.  Div.  235,  169 
NYS  384;  Mundheim  Co.  v.  Soharlach, 
170  App.  Div.  944,  155  NYS  124; 
Adams  v.  Scott,  33  S.  D.  194,  145  NW 
446. 

[a]  Conspiracy. — In  an  action  for  il- 
legal conspiracy  in  restraint  of  trade. 
Locker  v.  Tobacco  Co.,  200  Fed.  973. 
390-11  Yerlengia  v.  Bushie,  6  Boyce 
(Del.)  11,  95  A  914;  S.  v.  O'Neill,  24 
Ida.  582,  135  P  60;  P.  v.  Weiss,  158 
App.  Div.  235,  142  NYS  1092;  Buffalo 
Gen.  Elect.  Co.  v.  Lunz,  159  NYS  905; 
Larrere  i;.  Morse,  159  NYS  74;  Mer- 
edith V.  Const.  Co.,  97  .Misc.  69,  161 
NYS  1;  Laks  v.  Kisselstein,  168  NYS 
608;  Kenyon  v.  Hart,  38  E.  I.  524,  96 
A  529;  Norfolk  Southern  E.  Co.  v. 
Crocker,  117  Va.  327,  84  SE  681; 
Olinchfield  Coal  Corp.  h.  Osborne's 
Admr.,  114  Va.  13,  75  SE  750;  Wash- 
ington-Va.  Ey.  Co.  v.  Bouknight,  113 
Va.  696,  75  SE  1032,  AnnCasl913B, 
546. 

[a]    Where   bill    furnished    Is    Inade- 
quate the  remedy  is  by  motion  to  com- 


pel service  of  another  bill.  Kaufman  v. 
Hopper,  220  N.  Y.  184,  115  NE  470. 
390-12     Ewing  v.  Eirtland,  132  Minn. 
8,  155  NW  617;  Remer  v.  Bishop,  161 
NYS  410. 

390-13  Comp.  Mates  Hermanos  v. 
Ortiz,  19  P.  R.  74. 

391-14  '  [a]  Mere  laches  unaccom- 
panied by  injury  or  prejudice  to  ad- 
verse party  is  no  ground  for  denying 
motion  for  bill  of  particulars.  Tilton 
V.  Gans,  155  App.  Div.  612,  140  NYS 
782;  Convery  v.  Marriri,  128  App.  Div. 
265,  112  NYS  673. 

391-16  See  Wetmore  v.  Camera  Co., 
226  Fed.  352. 

391-17  Wetmore  v.  Camera  Co.,  226 
Fed.  352. 

[a]  Too  late  after  pleading. — White 
Auto  Co.  V.  Dorsey,  119  Md.  251,  86 
A  617;  Noble  v.  Segal,  214  Mass.  159, 
100  NE  1112. 

391-18  Miller  v.  Grand  Lodge,  B.  of 
Ey.  Trainmen,  282  111.  430,  118  NE  713. 
392-20  Updike  v.  Mace,  156  App. 
Div.  381,  141  NYS  587;  Bracken  v. 
Toland,  153  App.  Div.  57,  137  NYS 
1043;  Gordon  v.  Williams,  100  Misc. 
172,  165  NYS  384. 

[a]  Before  issue  joined. — Application 
will  be  denied  when  made  before  issue 
is  joined  except  in  unusual  cases  clear- 
ly showing  necessity  therefor,  and  may 
be  granted  where  without  the  particu- 
lars of  the  claim  the  defendant  might 
be  prejudiced  if  required  to  plead. 
Bracken  v.  Toland,  153  App.  Div.  57, 
137  NYS  1043;  Chantrell  Hardware  Co. 
■V.  Silberman,  141  NYS  317. 
392-21  General  Film  Co.  v.  Ins.  Co., 
181  App.  Div.  862,  169  NYS  257;  Stro- 
hoefer  v.  Ins.  Co.,  148  App.  Div.  763, 
133  NYS  289. 

[a]     In  Porto  Rico  there  must  be  an 
afS.davit  showing  necessity.    St.  Johns 
Gas  Co.  V.  San  Juan,  1  P.  E.  Fed.  166. 
393-23     Strohoefer  v.  Ins.    Co.,    148 
App.  Div.  763,  133  NYS  289. 
393-24     General  F.    Co.   v.   Ins.   Co., 
181  App.  Div.  862,  169  NYS  257. 
393-25     Kennedy     v.     Goodman,     39 
Okl.  470,  135  P  936.   . 
394-26      Clemens    v.   Gregg,   34    Cal. 
App.  245,  167  P  294. 
394-30    De    Nell    v.    Eosenberg,   167 
NYS  619. 

394-32     Huyler  v.  Huyler,   183  App. 
Div.  537,  169  NYS  689. 
394-33    Brown  v.  Eouillard,  117  Me. 
55,  102  A  701;  Buffalo  Gen.  E.  Co.  v. 
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Lunz,  159  NYS  905;  Crane  v.  Litch- 
Beld,  171  NYS  43. 

[a]  Setting  out  mere  puriwrt  of  al- 
leged contract  insufficient.  Kosenblum 
V.  Westin,  155  NYS  102. 

[b]  Sufficient  if  claim  is  stated  in 
a  plain  and  direct  manner  (Midland 
Val.  R.xCo.  V.  Green,  38  Okl.  305  132 
P  1086),  and  in  testing  sufficiency  will 
be  construed  liberally  by  supreme  court. 
Kennedy  v.  Goodman,  39  Okl.  470,  135 
P  936. 

394-34  Manning  v.  Can  Co.,  182  App. 
Div.  709,  169  NYS  713;  Bieu  v.  All, 
165  NYS  270. 

395-38     Buffalo   Gen.    Elect.    Co.    v. 
Lunz,  159  NYS  905. 
395-39    Josias  v.  Products    Co.,    169 
NYS    887;    Bosenblum    v.    Westin,    155 
NYS  102. 

395-41  [a]  In  actions  for  legal 
services,  the  services  rendered  on  each 
opinion,  contract  or  suit  should  be 
grouped,  without  going  into  minute  de- 
tails. Gormely  v.  Smith,  165  App.  Div. 
169,  150  NYS  614;  Pace  v.  Amend, 
164  App.  Div.  209,  149  NYS  738. 
396-42  Mattoon  v.  Ives,  169  App. 
Div.  830,  155  NYS  679. 
396-43  Krause  v.  Jarkow,  160  NYS 
1005. 

396-45  Krause  v.  Jarkow,  160  NYS 
1005. 

397-47  Fischer  v.  Wall  Paper  Co., 
177  App.  Div.  653,  164  NYS  623. 
[a]  Goods  sold  and  delivered. — ^In  an 
action  for  balance  due  on  bill  for 
goods  sold  the  plaintiff  must  furnish 
such  information  as  he  must  be  pre- 
suined  to  have  as  to  the  use  of  mate- 
rials furnished,  but  not  of  details  as 
to  the  exact  distribution  of  every  item 
or  details  he  cannot  furnish.  Cleary 
V.  Ott,  149  NYS  893. 
398-49  Fnrthmann  v.  Furthmaun, 
155  App.  Div.  202,  139  NYS  1055; 
Knox  V.  Knox,  79  Misc.  648,  140  NYS 
356. 

398-50  Kayata  v.  Ontra,  159  App. 
Div.  511,  144  NYS  475. 
[a]  Libelous  publication. — Plaintiff  is 
entitled  to  bill  giving  names  of  agents 
with  whom  he  was  charged  with  having 
made  unlawful  agreement,  but  not 
names  of  those  who  had  informed  de- 
fendant. Irwin  V.  Taubman,  30  S.  D. 
502,  139  NW  115. 

398-52  Buffalo  General  Elect.  Co.  v. 
Lunz,  159  NYS  905;  Larrere  v.  Morse, 


159  NYS  74;  Rowland  v.  Contracting 
Co.,  155  NYS  510. 

[a]  In  an  action  for  personal  injuries 
defendant' is  entitled  to  name  of  plain- 
tiff's employer.  Kupferman  v.  Batch- 
elor,  149  NYS  48^. 

400-62  [a]  The  evidence  prosecu- 
tion will  produce  need  not  be  set  out. 
P.  f.  Depew,  237  111.  574,  86  NE  1090. 
400-63  S.  V.  Lewis,  69  W.  Va.  472, 
72  SE  475,  AnnCasl913A,  1203. 
401-65  Bowe  v.  Lumb.  Co.,  86  Ga. 
17,  12  SE  177;  Cary  v.  Simpson,  15 
Ga.  App.  280,  82  SE  918. 

[a]  But  in  a  criminal  case  a  bUl  of 
particulars  which  would  have  the  effect 
of  amending  the  indictment  may  be 
refused.  -  Com.  v.  Harv.  Co.,  147  Ky. 
735,  145  SW  400. 

[b]  Subsequently  discovered  facts 
may  be  incorporated  in  the  bill  of  par- 
ticulars by  amendment  upon  making  a 
seasonable  application  to  the  court  and 
a  proper  showing.  0-So-Ezy  Mop  Co. 
V.  Chemfcal  Co.,  230  Fed.  469.  Comp. 
Bowker  c.  Donnell,  226  Fed.  359. 
401-66  Bamlet  Realty  Co.  v.  Doff, 
183  Mich.  694,  150  NW  307;.Ealph  v. 
Taylor,  33  R.  L  503,  82  A  279,  re-argu- 
ment denied,  82  A  495.  See  0-So-Ezy 
M.  Co.  V.  Chem.  Co.,  230  Fed.  469. 
401-68  Hapke  v.  Davidson,  180 
Mich.  138,  146  NW  624. 

402-69  0-So-Ezy  M.  Co.  i;.  Chem. 
Co.,  230  Fed.  469. 

402-70  Wells  v.  Caro,  74  Misc.  87, 
131  NYS  573. 

[a]  Discrepancy  between  biU  and 
complaint  cannot  be  considered  a  null- 
ity. Boville  V.  Paper  Mills,  86  Vt.  305, 
85  A  623. 

402-71  See  0-So-Ezy  M.  Co.  v.  Chem. 
Co.,  230  Fed.  469;  Close  v.  E.  Co.,  169 
Mich.  392,  135  NW  346. 
402-75    Boville   i:   Paper    Mills,    86 
Vt.  305,  85  A  623. 

[a]  Duty  to  furnish. — One  cannot  be 
required  to  furnish  a  more  particular 
statement  unless  he  has  more  informa- 
tion than  his  adversary.  Curtis  r. 
Phelps,  209  Fed.  261. 
402-76  Boville  v.  Paper  Mills,  86 
Vt.  305,  85  A  623. 

402-78  McCallum  v.  Beau  Site  Co., 
182  App.  Div.  243,  169  NYS  603;  Gitz- 
endanner,  etc.  Co.  v.  Cherouny  P.  & 
P.  Co.,  149  NYS  485;  Seely  t;.  Break- 
water Co.,  144  NYS  771;  Boville  v. 
Paper  Mills,  86  Vt.  305,  85  A  623; 
Bartlett  V.  R.  Co.  (W.  Va,),  99  SE  322. 
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403-79  Cohen  v.  Clark,  44  Mont.  151, 
119  P  775. 

404-82  City  of  Griffin  v.  Stewart,  19 
Ga.  App.  817,  92  SE  400;  Climchfleld 
CoWl.  Corp.  V.  Brooks,  118  Va.  72,  88 
SE  829.  Comp.  Moore  v.  Hendrix  & 
Hodges,  144  Ga.  646,  87  SE  915. 
404-84  Huyler  v.  Huyler,  183  App. 
Div.  537,  169  NYS  689;  Clinehfield 
Coal  Corp.  v.  Brooks,  118  Va.  72,  86 
SE  829.  ' 

404-85  Losie  v.  Indemnity  Co.,  179 
App.  Div.  439,  165  NYS  999. 
404-86  [a]  Liberal  rules  of  con- 
stiuction  will  be  applied  to  a  bill  of 
particulars  filed  in  the  justice  of  the 
peace's  court.  Gregory  v.  Harper,  51 
Okl.  419,  152  P  70. 

404-87  Brown  v.  Eouillard,  117  Me. 
55,  102  A  701. 

404-89  Wells  v.  Caro,  74  Misc.  87, 
131  NYS  573. 

404-92  [a]  Does  not  apply  to  jus- 
tice's court  but  only  to  superior  courts 
and  courts  adopting  their  procedure. 
Eea  V.  MeGahee,  12  Ga.  App.  326,  77 
SE  204. 

405-93  [a]  Delay  immaterial. — De- 
lay in  service  of  bill  of  particulars  is 
immaterial  where  no  prejudice  results. 
S.  V.  Crudupt,  136  La.  555,  67  S  364. 
[b]  Tailure  to  serve  in  time. — Where 
after  motion  for  order  precluding  evi- 
dence plaintiff  failed  to  serve  bill  with- 
in time,  he  should  move  to  open  his  de- 
fault and  to  be  allowed  to  serve  his 
bill.  Craig  v.  Roach,  139  NYS  317. 
405-95  Mayer  v.  V.  S.  (CCA),  259 
Fed.  216;  Stearnes  v.  Edmonds,  189  Ala. 
487,  66  S  714;  Alvarez  v.  S.  (Fla.),  78 

5  272;  P.  V.  Munday,  280  111.  32,  117 
NE  286;  Am.  Boiling  Mill  Corp.  v.  Iron 

6  M.  Co.,  120  III.  App.  614;  S.  v.  Mag- 
gidre,  143  La.  463,  78  S  737;  Nicker- 
son  V.  Glines,,  220  Mass.  333,  107  NE 
942;  C.  V.  King,  202  Mass.  379,  384, 
88  NE  454;  Hines  v^  Stanley  Mfg.  Co., 
199  Mass.  522,  527,  85  NE  851;  De 
Cordova  v.  Sanville,  171  App.  Div. 
422,  157  NYS  432;  St.  Johns  Gas  Co. 
V.  San  Juan,  1  P.  E.  Fed.  166;  Kenyon 
V.  Hart,  38  E.  I.  524,  96  A  529;  Keis- 
ter's  Exra.'*.  Philips'  Exrx.  (Va.),  98 
SE  674.  See  Com.  v.  Cline,  213  Mass. 
225,  100  NE  358. 

[a]  Federal  court  has  jurisdiction,  re- 
gardless of  statute,  to  order  bill  of  par- 
ticulars in  actions  on  tort  or  on  con- 
tract.   Green  v.  E.  Co.,  211  Ted.  774. 


405-98  Patterson  v.  Corn  Exchange, 
197  Fed.  686. 

405-99  Griffin  v.  Stewart,  19  Ga. 
App.  117,  92  SE  400;  Carstens  v.  Nut 
Hous«,  96  Wash.  oO,  164  P  770. 
406-4  Metropolitan  Life  Ins.  Co.  v. 
Heinze,  163  App.  Div.  943,  148  NYS 
214. 

406-9  Andrews  v.  Tel.  Co.,  164  NYS 
783;  Herbert  v.  Ins.  Co.,  174  App.  Div. 
905,  160  NYS  57. 

406-12  [a]  Order  staying  "all  pro- 
ceedings' '  improper.  —  Borgrosser  v. 
Eisch,  149  App.  Div.  248,  133  NYS 
683. 

407-13  Mfgrs.  &  D.  M.  Underwriters 
V.  Fire  B.  Assn.  (App.  Div.),  174  NYS 
790. 

407-14  McCallum  v.  Beau-Site  Co., 
182  App.  Div.  243,  169  NYS  603; 
Eemer  v.  Bishop,  161  NYS  410. 
407-15  [a]  Keasonable  time. — If  a 
bill  of  particulars  is  ordered  plaintiff 
must  be  allowed  a  reasonable  time  to 
file  same.  Kawabata  v.  Okahara,  20 
Haw.  261. 

[b]  If  order  fails  to  state  time  with- 
in which  bill  should  be  filed  plaintiff 
could  not  be  in  default  until  time  of 
trial.  Equitable  Trust  Co.  v.  Tiede- 
mann,  134  NYS  489. 
408-20  Everard  'a  Breweries  v.  Wohl- 
stadter,  164  NYS  897. 
[a]  Prejudice  must  be  shown. — P.  v. 
Weil,  243  111.  208,  90  NE  731;  P.  v. 
Poindexter,  243  111.  68,  90  NE  261; 
P.  V.  Smith,  239  111.  91,  87  NE  885; 
Gallagher  v.  P.,  211  111.  158,  71  NE 
842;  Sherrick  v.  S.,  167  Ind.  345,  79 
NE  193. 

|[b]  Kot  being  final  order,  it  is  not  ap- 
pealable. Collins  v.  Me  Williams  (App. 
Div.),  173  NYS  850. 
408-21  S.  V.  Miller,  90  Kan.  230,  133 
P  878,  AnnCasl915B,  818;  Larrere  v. 
Morse,  159  NYS  74;  Kenyon  v.  Hart, 
38  E.  L  524,  96  A  529. 
408-23  U.  S.  V.  Gouled,  253  Fed. 
239;  American  Security  &  Trust  Co.  v. 
Kaveney,  39  App.  Cas.  (D.  C.)  223; 
McDonald  v.  P.,  126  111.  150,  18  NE 
817;  Eegent  V.  P.,  96  111.  App.  189; 
S.  V.  Eyan,  131  La.  1054,  60  S  681; 
C.  V.  Giles,  1  Gray  (Mass.)  468;  Penin- 
sular Tr.  Agency  v.  Frazer,  176  NYS 
739;  Franco  v.  Caruso,  158  NYS  751; 
Frost  V.  Eubber  Co.,  37  E.  I.  476,  93 
A  641;  S.  V.  Davis,  37  E.  I.  373,  92 
A  821;  Anderson  v.  Eucker  Bros. 
(Wash.),  183  P  70. 
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[a]  Applicable  to  matters  pleaded. — ^A 
bill  of  particulars  cannot  hh  used  to 
enlarge  a  defense  set  up  in  a  pleading 
to  the  extent  of  matter  not  pleaded. 
Marshall  v.  Sackett,  151  NYS  1045. 
409-24  Manufacturers'  &  D.  M.  Un- 
derwriters V.  Fire  Brokers'  Assn.  (Aj»p. 
Div.),  174  NYS  790. 

[a]  Waiver. — In  an  indictment  for 
keeping  a  saloon  and  selling  liquor,  the 
filing  of  a  bill  of  particulars  as  to  a 
particular  sale  does  not  constitute  an 
efbandonment  of  the  charge  of  keeping 
a  saloon,  and  evidence  to  prove  this  is 
admissible.  S.  v.  Tufanio,  132  La.  843, 
61  S  844. 

409-26  [a]  A  party  is  not  con- 
cluded by  statements  in  a  bill  of  par- 
ticulars especially  where  the  figures 
were  result  of  a  mere  estimate.  Garton 
Toy  Co.  V.  Lumb.  &  M.  Co.,  150  Wis. 
341,  136  NW  147. 

409-27  Orange  Saw  Mill  Co.  v. 
Lumb.  Co.,  17  N.  M.  69,  121  P  608; 
Witschieben  v.  Glynn,  156  App.  Div. 
193, 140  NYS  1037;  Friedman  v.  Savino, 
170  NYS  1041;  Eemer  v.  Bishop,  161 
NYS  410;  Eosenblum  v.  Westin,  155 
NYS  102. 

[aj  Rule  is  mandatory  which  precludes 
the  giving  of  evidence  where  party 
fails  to  furnish  a  bill  of  particulars. 
McKenna  v.  Horwitz,  163  App.  Div. 
541,  148  NYS  970. 

[b]  Motion  to  exclude  evidence  is  pre- 
mature when  included  in  a  demand  for 
bill  of  particulars.  Furthmann  v.  Furth- 
mann,  155  App.  Div.  202,  139  NYS 
1055. 

410-28  Cropsey  v.  Markham,  171  N. 
C.  43,  87  SE  950. 

410-31  Nickerson  v.  Glines,  220 
Mass.  333,  107  NE  942. 
[a]  Amendable  defects.  —  Failure  to 
attach  bill  of  particulars  whete  required 
does  not  authorize  dismissal  because 
petition  without  such  bill  does  not  set 
forth  a  cause  of  action;  such  defect 
being  amendable  and  cured  by  verdict. 
Hill  V.  Harris,  11  Ga.  App.  358,  75  SE 
518. 


BILLS  OF  EEVIBW 
413-1     Boling  v.  Merc.  Co.  (Ala.),  82 

S  467;  Moore  v.  Shook,  276  111.  47,  114 
NE  592;  Barz  v.  Sawyer,  159  la.  481, 
141  NW  319;  Pressler  v.  Pressler  (Md.), 
106  A  686. 

[a]  Bill  of  review  is  a  new  suit  for 
the  correction  of  errors  in  decrees  or 


judgments  already  entered.  S.  V. 
Moore,  77  W.  Va.  325,  87  SE  367. 
[b]  The  function  of  a  bill  of  review 
is  to  review  cases  in  the  trial  court 
when  the  adverse  judgment  is  the  re- 
sult of  fraud,  accident  or  mistake,  and 
cannot  be  invoked  to  review  errors  ap- 
parent on  the  record  of  the  trial  court 
or  as  a  means  to  retry  the  facts  in  an 
adjudicated  case.  Kidd  v.  Prince  (Tex. 
Civ.),  182  SW  725. 

414-2  Barz  v.  Sawyer,  159  la.  481, 
141  NW  319. 

415-5  Kidd  v.  Prince  (Tex.  Civ.), 
182  SW  725. 

416-7  Tisman  v.  Tisman,  176  Mich. 
94,  142  NW  358. 

416-S  [a]  Bill  lies  only  to  review 
decree  of  court  of  equity. — Apperson  v. 
Fertilizer  Co.,  148  Ga.  159,  96  SE  260. 
416-9  Boling  v.  Mercantile  Co. 
(Ala.),  82  S  467. 

417-10  Boas  v.  Land  &  F.  Co.  (Mo.), 
193  SW  806. 

419-15  [a]  BiU  in  nature  of  bill  of 
review.  —  Where  one  claiming  home- 
stead privileges,  not  a  party  to  the  orig- 
inal suit,  brought  a  bill  to  set  aside  a 
decree  together  with  a  party  to  the 
original  suit,  the  performance  of  the 
original  decree  is  not  essential  to  the 
right  to  maintain  the  suit.  Powers  *. 
Scales,  61  Fla.  717,  55  S  799. 
420-17  Philbriek  v.  Johnson,  91  Vt. 
270,  100  A  110;  Blondin  v.  McArthur, 
84  Vt.  516,  80  A  663. 

[a]  Wlere  record  has  been  reviewed 
on  writ  of  error  which  was  dismissed, 
the  same  appellant  cannot  maintain  a 
bill  of  review,  especially  in  ease  of  er- 
ror apparent  on  the  record.  Glos  v. 
Miller,  273  111.  519,  113  NE  29. 
420-19  [a]  In  Georgia  motions  for 
new  trial  and  exceptions  to  final  de- 
crees can  be  had  in  equitable  actions 
and  so  the  former  use  of  bills  of  re- 
view has  been  much  narrowed.  Burke 
V.  White,  141  Ga.  72,  80  SE  311. 

[b]  Under  code. — In  Iowa  "all  forms 
of  actions  are  abolished  by  Sec.  3557 
Code,  but  the  substance  remains,  and 
by  petition  the  relief  obtained  by  bill 
of  review  or  bill  in  the  nature  of  a 
bill  of  review  is  still  available^  through 
pleading  such  as  authorized  by  the 
code.  See  Sections  3755,  4092  Code." 
Barz  V.  Sawyer,  159  la.  481,  141  NW 
319. 

[c]  Though  an  additional  remedy  is 
afEorded  by  statute  a  bill  of  review  ifl 
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still  maintainable.  Kanawha  Oil  Co. 
V.  Wenner,  71  W.  Va.  477,  76  8E  893, 
43  LEA  (N8)  559. 

420-20  Hopkins  v.  Hebard,  194  Fed. 
301,  114' CCA  261;  In  re  Brown,  213 
Ted.  701;  Byrkett  v.  Grand  Lodge,  131 
Ark.  476,  199  SW  534;  Long  v.  Long, 
104  Ark.  562,  149  SW  662;  Harrigan 
V.  Peoria  County,  262  111.  36,  104  NE 
172;  Glos  V.  P.,  259  111.  332,  102  NE 
763,  AnnCasl914C,  119;  Adams  v. 
Adams,  77  N.  J.  Eq.  123,  79  A  683. 
421-21  Long  v.  Long,  104  Ark.  562, 
149  SW  662;  Harrigan  v.  Peoria  County, 
262  111.  36,  104  NE  172;  Glos  v.  P., 
259  III.  332,  102  NE  763,  AnnCas 
1914C,  119;  Adams  v.  Adams,  77  N.  J. 
Eq.  123,  79  A  683. 

421-22  Leveridge  v.  Leveridge  (N. 
J.  Eq.),  79  A  422. 

421-23  Glos  V.  P.,  259  111.  332,  102 
NE  763,  AnnCasl914C,  119. 
421-24  Byrkett  v.  Grand  Lodge,  131 
Ark.  476,  199  SW  534;  Harrigan  v. 
Peoria  County,  262  111.  36,  104  NE 
172. 

423-34  [a]  Amending  the  bill  so  as 
to  make  it  apply  only  to  errors  on  the 
face  of  the  record,  will  not  prevent  its 
being  dismissed  where  no  leave  of  court 
was  obtained  to  file  it.  Glos  v.  P., 
259  111.  332,  102  NE  763,  AnnCasl914C, 
119. 

424-38  Elzas  v.  Elzas,  183  111.  132, 
55  NE  673;  Karsten  v.  Winkelman,  126 
HI.  App.  418;  HoStins  v.  Hattenback, 
14  la.  314;  Burch  v.  Scott,  1  Gill  &  J. 
(Md.)  393;  Stockley  v.  Stockley,  93 
Mich.  307,  53  NW  523;  Shaffer  v. 
Shaffer,  51  W.  Va.  126,  41  SE  166. 
424-39  [a]  Fending  an  appeal  from 
the  decree  a  bill  of  review  is  not  main- 
tainable. McLanahan  v.  Mills,  73  W. 
■  Va.  246,  80  SE  351. 
424-40  Lewis  v.  Holmes,  224  Fed. 
410,  140  CCA  8;  Adams  v.  Adams,  77 
N.  J.  Eq.  123,  79  A  683. 
425-41  Street  v.  Watts  (Ala.),  81  S 
564. 

[a]  Where  the  time  has  expired  in 
which  a  bill  may  be  filed  the  remedy  is 
by  an  original  bill  in  the  nature  of 
a  bill  of  review.  Penn  v.  Tucker,  114 
Va.,669,  77  SE  473;  Fore  v.  Foster's 
Admr.,  86  Va.  104,  9  SE  497. 
425-42  Lewis  v.  Holmes,  224  Fed. 
410,  140  CCA  8;  Cereeedo  Hermanos 
«.  Jaffe  Bros.  &  Co.,  1  P.  R.  Fed.  53. 
§?e  In  re  Brown,  213  Fed.  701. 


426-46    Phipps  v.  Hotel  Co.,  116  Va. 

739,  82  SE  681,  685. 

427-47    Phipps  v.  Hotel  Co.,  116  Va. 

739,  82  SE  681,  685. 

428-50     Marvel    v.    Endicott,    85    N. 

J.  Eq.  52,  95  A  361.' 

428-51     Glos  V.  Miller,  273  111.  519, 

113  NE  29;  Marvel  v.  Endicott,  85  N. 

J.   Eq.    52,    95    A     361;     Edmonds     v. 

Chandler  (Pa.),  101  A  459. 

428-52     Comp.  Marvel  v.  Endicott,  85 

N.  J.  Eq.  52,  95  A  361. 

428-53    Hervey  «.  Myer  Bro.  Co.,  168 

111.   App.   267;    Anderson    v.    Bank,    5 

Sneed  (Tenn.)'661.    See  Quinn  v.  Hall, 

37  B.  I.  56,  91  A  71,  where  decree  was 
rendered  in  P.  County  and  the  bill  of 
review  filed  in  N.  county. 

429-54  [a]  Law  of  the  case. — Hav- 
ing once  had  a  review  of  a  decree  by 
the  highest  appellate  court  another 
cannot  be  had  for  a  re-examination  of 
the  same  alleged  errors.  McLanahan 
17.  Mills,  73  W.  Va.  246,  80  SE  351. 
430-56  Eaybourn  v.  Kirk,  134  Ark. 
605,  204  SW  611;  Glos  v.  Miller,  273 
111.  519,  113  NE  29;  Glos  v.  P.,  259 
111.  332,  102  NE  763,  AnnCasl914C,  119; 
Primitive  Methodist  Church  v.  Homer, 

38  E.  I.  530,  96  A  818;  Quinn  v.  Hall, 
37  E.  I.  56,  91  A  71. 

[a]  Appellant's  relation  to  the  suit 
must  appear  in  the  record.  Primitive 
Methodist  Church  v.  Homer,  38  E.  I. 
530,  96  A  818. 

430-57  Glos  V.  Miller,  273  111.  519, 
113  NE  29;  Quinn  v.  Hall,  37  E.  I.  56, 
91  A  71. 

[a]  Cestuis  que  trust  whose  rights  are 
affected  by  suit  against  trustee  in 
which  cestuis  are  not  made  parties, 
may  question  the  validity  of  the  decree 
in  such  suit  by  filing  an  original  bill 
in  the  nature  of  a  bill  of  review.  Prim^ 
itive  Methodist  Church  v.  Homer,  38 
It.  I.  530,  96  A  818. 

[b]  Minors  may  file  an  original  bill 
in  the  nature  of  a  bill  of  review  to 
question  matters  adjudged  against 
them.  Travis  v.  Sitz,  135  Tenn.  156, 
185  SW  1075,  LEA1917A,  671. 
430-58  Glos  V.  Miller,  273  111.  519, 
113  NE  29;  Wiseman  v.  Cottingham 
(Tex.),  174  SW  281. 

431-59  U.  S.  V.  Salomo'n,  231  Fed. 
461;  Glos  V.  Miller,  273  111.  519,  113 
NE  29. 

[a]  AggrieTed  third  persons  must  pro- 
ceed by  an  original  bill  in  the  nature  of 
a  bill  of  exceptions.    Quinn  v.  Hall^  37 
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E.  I.  66,  91  A  71;  Doyle,  Petitioner,  14 
E.  I.  55. 

433-66  Chicago  &  V.  H.  B.  See.  v. 
Aid  Soc,  283  111.  99,  118  NE  1012; 
Alcorn  County  v.  Tuseumbia  D.  Dist., 
102  Miss.  401,  S9  S  798.  See  HoUoway 
V.  Tr.  Co.,  122  Md.  620,  90  A  95. 
4'33-69  McLanahan  v.  Mills,  73  W. 
Va.  246,  80  SE  351. 
[a]  Decrees  of  appellate  court. — "Af- 
ter judgment  is  entered  by  an  appellate 
court  a  bill  of  review  will  not  lie  for 
errors  on  the  face  of  the  decree.  To 
permit  this  would  amount  to  allowing 
a  bill  of  review  to  act"  as  a  substitute 
for  an  application  to  rehear  in  the 
lower  court  the  judgment  of  the  ap- 
pellate court."  Harrigan  v.  Peoria 
County,  262  111.  36,  104  NE  172. 
433-70  In  re  Brown,  213  Fed.  701; 
Hultberg  c.  Anderson,  252  111.  607,  97 
NE  216. 

435-76  Morris  v.  Marshall,  185  Ala. 
179,  64  S  312;  Clark  v.  Waggoner,  283 
111.  190,  119  NE  273;  Barz  v.  Sawyer, 
159  la.  481,  141  NW  319;  American 
Bk.  &  Tr.  Co.  V.  Johnson,  111  Miss.  516; 
71  S  808;  Searight  v.  Mach.  Co.,  140 
Tenn.  50,  203  SW  330. 

[a]  An  error  of  law  is  a  misconcep- 
tion of  what  the  rule  is  which  will 
eventually  be  enforced  by  the  court 
having  the  final  word.  In  re  Brown, 
213  Fed.  701. 

[b]  A  mistake  of  law,  pure  and  sim- 
ple, does  not  furnish  ground  for  relief. 
Harrigan  v.  Peoria  County,  262  111.  36, 
104  NE  172. 

[c]  For  error  apparent  on  face  of  rec- 
ord. Turner  i;.  Turner,  193  Ala.  424, 
69  S  503. 

435-77  Turner  v.  Turner,  193  Ala. 
424,  69  S  503. 

[a]  The  evidence  cannot  be  consid- 
ered.— American  Bk.  &  Tr.  Co.  v.  John- 
son, 111  Miss.  516,  71  S  808. 

[b]  The  new  evidence  should  be  set 
out  by  a  full  statemer>t  of  facts — not 
merely  the  conclusions'  of  witnesses 
from  what  they  have  in  mind.  Tatum 
V.  Tate,  77  Miss.  684,  27  S  647. 
435-78  Cerecedo  Hermanos  v.  Jaffe 
Bros.  &  Co.,  1  P.  E.  Fed.  53. 

[a]  Decree  not  warranted  by.  the 
pleadings. — American  Bk.  &  Tr.  Co.  v. 
Johnson,  111  Miss.  516,  71  S  808. 
436-80  [a]  Judgment  for  costs, 
when  discretionary  is  not  subject  to 
review,  but  otherwise  when  right  to 
QQSti  W  determined  by  statute  or  con- 


tract. S.  V.  Moore,  77  W.  Va.  325,  87 
SE  367. 

436-81  Turner  v.  Turner,  193  Ala. 
424,  69  S  503;  Palenske  v.  Palenske,  281 
111.  574,  118  NE  46;  American  Bk.  & 
Tr.  Co.  V.  Johnson,  111  Miss.  516,  71  S 
808;  Phipps  V.  Wise  Hotel  Co.,  116  Va. 
739,  82  SE  681,  685. 
437-85  Holloway  v.  Tr.  Co.,  122  Md. 
620,  9-0  A  95. 

438-89  [a]  Decree  for  costs,  where 
right  to  costs  is  positively  determined 
by  statute.  S.  v.  Moore,  77  "W.  Va.  325, 
87  SE  367. 

438-90  [a]  Where  decree  was  void 
because  of  want  of  service  of  process 
on  petitioner  the  question  of  fraud  will 
not  be  considered,  but  the  decree  will 
be  reversed  and  remanded.  Linkous  v. 
Stevens^  116  Va.  898,  83  SE  417. 
439-93  Eaybourn  v.  Kirk,  134  Ark. 
605,  204  SW  611;  Martin  v.  Harsh,  164 
111.  App.  76;  Anderson  v.  Bank,  5  Sneed 
(Tenn.)   661. 

[a]  Evidence  not  reviewed. — "On  a 
'bill  of  review  for  errors  of  law,  the 
court  will  not  reconsider  evidence  but 
only  inquire  whether  the  law  was  im- 
properly adjudged  upon  the  facts  which 
the  record  shows  were  found  by  the 
court  on  the  former  hearing."  Long 
V.  Long,  104  Ark.  562,  149  SW  662; 
Hervey  v.  Meyer  &  Bro.,  168  111.  App. 
267. 

[b]  Only  errors  of  law  appearing  of 
record  can  be  corrected;  the  court  can- 
nbt  re-examine  the  evidence  to  correct 
errors  as  to  questions  of  fact.  Such 
errors  must  be  corrected  by  appeal. 
Kanawha  Oil  Co.  v.  Wenner,  71  W,  Va. 
477,  76  SE  893,  43  LEA  (NS)  559. 
439-94  Scotten  v.  Eosenblum,  231 
Fed.  357;  Turner  v.  Turner,  193  Ala. 
424,  69  S  503. 

440-95  Turner  f.  Turner,  193  Ala. 
424,  69  S  503. 

[a J  Mere  irregularity  in  procedure 
is  insufficient  to  sustain  a  bill  of  re- 
view. U.  S.  V.  Salomon,  231  Fed.  461. 
440-99  Texas  &  P.  Ey.  Co.  v.  Duff 
(Tex.  Civ.),  207  SW  580. 
[a]  Where  there  Is  no  showing  of 
newly  discovered  evidence  but  it  is  only 
claimed  the  evidence  was  not  fully 
gone  into  the  bill  cannot  be  maintained. 
Hulfberg  v.  Anderson,  252  111.  607,  97 
NE  216. 

441-1  Hopkins  v.  Hebard,  194  Fed. 
.301,  114  CCA  261;  Evans  r.  Parxott,  26 
Ark.  600;   Cole  v.  Littledale,  164  lU, 
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630,  45  NE  969;  Sehaefer  i;.  Wunderle, 
154  111.  577,  39  NE  623;  Carneal  v.  WU- 
aon,  3  Litt.  (Ky.)  .80,  90;  Pfeltz  v. 
Pfeltz,  1  Md.  Ch.  455;  Hollingsworth  v. 
McDonald,  2  Har.  &  J.  (Md.)  230,  3 
AmDec  545;  Tisman  v.  Tisman,  176 
Mich.  94,  142  NW  358;  Vaughn  v.  Cut- 
rer,  49  Miss.  782;  Watkinson  v.  Wat- 
kinson,  69  N.  J.  Eq.  632,  60  A  931,  69 
LRA  397,  6  Am.  &  Eng.  Ann.  Cas.  326; 
Wiser  v.  Blaehly,  2  Johns.  Ch.  (N.  Y.) 
488;  Kennedy's  Estate,  15  Pa.  Co.  Ct. 
494;  Conrad  v.  Conrad,  9  Phila.  (Pa.) 
510;  Young  v.  Henderson,  4  Hayw. 
(Tenn.)  189;  Frazer  v.  Syfert,  5  Sneed 
(Tenn.)  100;  Baker  v.  Watts,  101  Va. 
702,  44  SE  929;  Kern  v.  Wyatt,  89  Va. 
885,  17  SE  649;  Whitten  v.  Saunders, 
75  Va.  563;  Amiss  v.  McGinnis,  12  W. 
Va.  371. 

442-2  Texas  &  P.  Ey.  Co.  v.  Duff 
(Tex.  Civ.),  207  SW  580. 
442-3  Scotten  v.  Bosenblum,  231 
Fed.  357;  Stone  v.  Sewer  Imp.  Diat., 
107  Ark.  405,  155  SW  99;  Clark  v.  Wag- 
goner, 283  111.  199,  119  NE  273;  Barz  v. 
Sawyer,  159  la.  481,  141  NW  319;  Mc- 
Lanahan  v.  Mills,  73  W.  Va.  246,  80 
SE  351. 

[a]  The  newly  dlscoreied  facts  must 
be  sufficient  to  change  the  result  of 
the  decree  which  is  sought  to  be  cor- 
rected. Goode  V.  Bryant,  118  Va.  314, 
87  SE  588. 

444-4  Scotten  v.  Bosenblum,  231 
Fed.  357;  Thomas  v.  Min.  Co.,  230  Fed. 
968,  145  CCA  162;  Long  v.  Long,  104 
Ark.  562,  149  SW  662;  Barz  v.  Sawyer, 
159  la.  481,  141  NW  319;  McLanahan 
V.  Mills,  73  W.  Va.  246,  80  SE  351. 
444-5  Thomas  v.  Min.  Co.,  230  Fed. 
968,  145  CCA  162;  Long  v.  Long,  104 
Ark.  562,  149  SW  662;  Noble  v.  Crane, 
40  App.  Cas.  (D.  C.)  64;  Barz  v.  Saw- 
yer, 159  la.  481,  141  NW  319;  Shook  17. 
Shook  (Tex.  Civ.),  145  SW  699;  Mc- 
Lanahan V.  Mills,  73  W.  Va.  246,  80  SE 
351. 

446-6  Philbrick  v.  Johnson,  91  Vt. 
270,  100  A  110. 

446-8  Craufurd's  Admr.  v.  Smith's 
Exr.,  93  Va.  623,  23  SE  235,  25  SE  657. 
447-10  See  Thomas  v.  Min.  Co.,  230 
Fed.  968,  145  CCA  162. 
448-16  See  Quinn  v.  Hall,  37  B.  I. 
56,  91  A  71. 

[a]  Bill  of  review  must  contain  a  clear 
and  orderly  statement  of  the  proper 
matters,  without  prolixity  or  repeti- 
tion, and  conclude  with  an  appropriate 


prayer.  Turner  v.  Turner,  193  Ala. 
424,  69  S  503. 

448-17  Gill  V.  More  (Ala.),  76  S  453. 
[a]  Compound  bill. — A  bill  to  review 
the  former  decree,  afterward  amended 
to  ask  also  for  its  annulment  because 
of  fraud,  is  permissible  as  a  compound 
jbill  and  the  court  may  mould  the  re- 
lief according  to  the  proof.  Long  v. 
Long,  104  Ark.  562,  149  SW  662;  Web- 
ster V.  Diamond,  36  Ark.  532, 
450-18  Hultberg  v.  Anderson,  252 
111.  607,  97  NE  216. 

450-19  Spangler  v.  Vermillion,  80  W. 
Va.  75,  92  SE  449. 

[a]  Essentials  of  bill. — A  bill  which 
"contains  no  charge  of  fraud,  error  of 
law  apparent  upon  the  recprd,  or  newly 
discovered  evidence ' '  cannot  be  treated 
as  a  bUl  of  review.  Vaughn  v., Vaughn, 
180  Ala.  212,  60  S  872;  MoCall  v.  Mo- 
Curdy,  69  Ala.,  65. 

451-27  [a]  Facts  showing  fraud  must 
be  alleged,  and  not  the  pleader's  con- 
clusion   that    certain    acts    constituted 
fraud.      Harrigan    vl,    Peoria    County, 
262  111.  36,  104  NE  172. 
453-40     Glos   V.  Miller,  273  111.   519, 
113  NE  29;  Harrigan  v.  Peoria  County, 
262  111.  36,  104  NE  172;  Barz  v.  Saw- 
yer, 150  la.  481,  141  NW  319. 
454-43    Glos  v.  P.,  259  111.  332,  102 
NE  763,  AnnCasl914C,  119. 
454-44    Baniak     v.     Pokorney,     198 
Mich.  567,  165  NW  663. 
454-48   [a]   State  of  affairs  existing 
at  time  of  filing  bin  of  review  is  consid- 
ered.   Thomas  v.  Min.  Co.,  230  Fed.  968, 
145  CCA  162. 

455-50    Lee  v.  British  &  A.  Mtg.  Co. 
(Tex.  Civ.),  200  SW  430. 
455-52     Harrison  v.  Harman,  80  W. 
Va.  68,  92  SE  460. 

[a]  Reversing  the  decree  and  entering 
a  correct  one  is  perhaps  the  best  meth- 
od of  correcting  the  error.  Kanawha 
Oil  Co.  V.  Wenner,  71  W.  Va.  477,  76  SE 
893,  43  LEA  (NS)  559. 
456-54  Barz  v.  Sawyer,  159  la..  481, 
141  NW  319. 

456-55        Louisville  &  N.  E.  Co.  v. 
Mauter  (Ala.),  82  S  4:81. 
See  Barz  v.  Sawyer,  159  la.  481,  141 
NW  319. 

456-57  See  McLanahan  v.  Mills,  73 
W.  Va.  246,  80  SE  351,  where  it  was 
held  to  be  re^Versible  error  to  deny  the 
right  to  file  an  amended  and  supple- 
mental bill  to  a  bill  of  review,  and 
have  the  same  treated  as  an  original 
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bill  in  the  nature  of  a  bill  of  review, 
to  impeach  a  decree  for  alleged  fraud 
in  procuring  it. 

456-58  Quinn  v.  Hall,  37  R.  I.  56,  91 
A  71. 

457-59  Quinn  v.  Hall,  37  B.  I.  56,  91 
A  71. 

457-60  [a]  Laches.  —  Where  an 
original  bill  in  the  nature  of  a  bill  of 
review  to  annul  a  final  decree  of  di- 
vorce because  of  fraud  is  brought  with- 
in two  years  after  divorce  decree  and 
four  months  after  knowledge  of  the 
divorce,  the  complainant  should  not  be 
denied  relief  on  the  ground  of  laches. 
Parramore  v.  Parramore,  61  Fla.  701, 
55  S  795. 

457-63  Louisville  &  N.  E.  Co.  v. 
Mauter  (Ala.),  82  S  487. 

[a]  The  same  principles  are  applicable 
generally  to  a  bill  of  review  and  to  a 
bill  in  the  nature  of  a  bill  of  review. 
Harrigan  v.  Peoria  County,  262  111.  36, 
104  NB  172. 

[b]  A  biU  to  vacate  proceedings  in 
the  probate  court  on  the  ground  of 
fraud  is  an  original  bill  in  the  nature 
of  a  bill  of  review.  Hogan  v.  Scott,  186 
Ala.  310,  65  S  209. 


BILLS  TO  ENFOBCE  DECBEES 
460-5     South    Jersey    Eealty    Co.    ■». 
Staley,  75  N.  J.  Eq.  63,  75  A  934. 
461-6     South    Jersey    Eealty     Co.  v. 
Staley,  75  N.  J.  Eq.  63,  75  A  934. 
461-10     Pickard      v.      Clancy,      225 
Mass.  89,  113  NB  838. 
461-12     Collins   v.  Bradley   Co.,   227 
Fed.  199. 

462-13  Collins  v.  Bradley  Co.,  227 
Fed.  199;  Princeton  C.  &  M.  Co.  v. 
Gilchrist,  51  Ind.  App.  216,  99  NB  426. 
462-14  Collins  v.  Bradley  Co.,  227 
Fed.  199. 

464-25  See  Union  Trust  Co.  v.  Cur- 
tis, 182  Ind.  61,  105  NB  562  (citing 
numerous  cases) ;  Princeton  C.  &  M.  Co. 
V.  Gilchrist,  51  Ind.  App.  216,  99  NE 
426,  and  6  Standard  Pkoc.  786. 
465-30  Princeton  C.  &  M.  Co.  p.  Gil- 
christ, 51  Ind.  App.  216,  99  NE  426; 
South  Jersey  Realty  Co.  v.  Staley,  75 
N.  J.  Eq.  63,  75  A  934. 
465-32  Moore  Vt  Shook,  276  111.  47, 
114  NE  592. 

468-37  McQuitty  v.  Steckdaub 
(Mo.),  190  SW  590. 

469-48  [a]  When  rule  not  applic- 
able.— "But  this  rule  has  no  applica- 
tion to  decrees  that  are  complete  and 


perfect  and  free  from  any  inherent  de- 
fect which  prevents  their  execution.*' 
Hultberg  v.  Anderson  252  111.  607  97 
NE  216. 

470-50  [a]  Inteirening  conditions, 
May  also  show  any  changes  in  condi- 
tions during  the  intervening  time 
which  would  make  it  inequitable  to 
enforce  the  decree.  Pinel  v.  Pinel,  178 
Mich.  596,  146  NW  117. 
471-51  Hultberg  v.  Anderson,  252 
111.  607,  97  NE  216. 
471-52  Pinel  v.  Pinel,  178  Mich. 
596,  146  NW  117;  Terry  v.  McClintock, 
41  Mich.  492,  2  NW  787. 


BILLS  TO   IMPEACH   JUDGMENTS 

AND  DECBEES 
473-1    Moody  «.  Wike,  170  N.  C.  541, 
87  SE  350. 

[aj  That  a  bill  to  impeach  a  judg- 
ment is  a  direct  attack  upon  such  judg- 
ment and  not  a  collateral  attack.  See 
Blrod  V.  Adair,  54  Okl.  207,  153  P  660. 
[b]  The  action  is  equitable  in  its 
nature. — Brockman  v.  Brockman,  133 
Minn.  148,  157  NW  1086. 
474-2  Hogan  v.  Scott,  186  Ala.  310, 
65  S  209;  Johnson  v.  Johnson,  182 
Ala.  376,  62  S  706;  McDonald  v.  Pear- 
son, 114  Ala.  630,  21  S  534;  Slosson  v. 
Slosson,  192  111.  App.  259;  Quinn  v. 
Hall,  37  E.  I.  56,  91  A  71;  Haskins  «. 
Eose,  2  Lea  (Tenn.)  708;  Owens  v. 
Foley,  42  Tex.  Civ.  49,  93  SW  1003. 
[a]  As  a  bill  for  specific  performance. 
A  bill  to  set  aside  an  alleged  fraudu- 
lent judgment  and  the  deeds  made 
thereunder,  cannot,  on  argument,  be 
considered  to  be  a  bill  to  enforce  spe- 
cific performance  of  an  agreement. 
Wilson  V.  Hoffman  (N.  J.  Eq.),  50  Atl. 
392. 

474-4  Guthrie  v.  McKennon,  19  Okl. 
306,  91  P  851.     ' 

[a]  Bills  for  an  injunction  are  usu- 
ally called  bills  for  a  new  trial.— Trefz 
v.  Ins.  Co.,  8  Fed.  177. 

[b]  A  suit  to  set  aside  a  judgment 
(1)  is  a  suit  in  equity  (Wonderly  v. 
Lafayette,  150  Mo.  635,  51  SW  745,  73 
AmSt  474,  45  LEA  386;  De  Garcia  i). 
E.  Co.  [Tex.  Civ.],  77  SW_275);  (2)  in 
its  nature  an  equitable  suit  for  a  new 
trial  (Owens  v.  Foley,  42  Tex.  Civ.  49, 
93  SW  1003);  (3)  a  civil  action.  Coats 
V.  Bank,  23  O.  St.  415. 

474-5  Quinn  v.  Hall,  37  R.  L  56,  91 
A  71. 
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474-6  Barrow  v.  Hunton,  99  U.  S.  80, 
25  L.  ed.  407;  Davenport  v.  Moore,  74 
Fed.  945;  Jeude  v.  Sims,  258  Mo.  26, 
166  SW  1048. 

[a]  A  blU  to  impeach  a  judgment  for 
fraud  or  mistake  is  an  equitable  action 
after  the  close  of  the  term  to  reopen 
the  case  and  dispose  of  it  on  its  merits. 
It  has  all  the  incidents  of  a  trial  and 
cannot  be  disposed  of  in  a  summary 
way,  as  may  be  a  motion  for  new  trial. 
Hester  v.  Baskin  (Tex.  Civ.),  184  SW 
726. 

[b]  The  object  and  effect  of  a  bill  of 
review  and  a  bill  impeaching  a  decree 
for  fraud  are  essentially  different. 
Under  the  former  the  decree,  so  far  as 
erroneous  is  reversed,  and  the  court  will 
proceed  to  re-try  the  case,  rendering 
the  decree  authorized"  by  the  evidence. 
The  object  of  the  latter  is  to  vacate 
the  decree,  not  re-try  the  case.  Gor- 
don's Admr.  v.  Eoss,  63  Ala.  363.  See 
also  Barrow  v.  Hunton,  99  U.  S.  80,  25 
L.  ed.  407;  Wilson  v.  Schaefer,  107 
Tenn.  300,  64  SW  208;  Haskins  i;.  Rose, 
2  Lea  (Tenn.)  708;  Berdanatti  v.  Sex- 
ton, 2  Tenn.  Ch.  699,  704. 

4T5-7  Moody  v.  Wike,  170  N.  C.  541, 
87  SE  350. 

[a]  A  decree  entered  by  stipulation 
will  not  be  disturbed  except  on  a  clear 
showing  of  a  meritorious  defense. 
Cushman  &  Denison  Mfg.  Co.  v.  Gram- 
mes, 234  Fed.  952. 

475-8  Title  Ins.  &  Tr.  Co.  v.  Devel- 
opment Co.,  171  Cal.  173,  152  P  542. 
475-9  [a]  Judgment  of  justice's 
court  will  be  set  aside  by  equity  in  a 
proper  case.  McClatehey  v.  Bryan,  144 
Ga.  292,  86  SE  1085. 
475-10  Moore  v.  Shook,  276  111.  47, 
114  NE  592;  Slosson  v.  Slosson,  192  111. 
App.  259;  Blass  v.  Blass,  194  Mo.  App. 
624,  186  SW  1094. 

[a]  Fact  that  party  procuring  decree 
has  remarried  is  not  a  bar  to  an  action 
to  set  it  aslide  as  obtained  fraudulent- 
ly. Brockman  v.  Brockman,  133  Minn. 
148,  157  ITW  1086. 

[b]  Jurisdiction  of  equity  to  avoid 
probate  of  a  wiU  for  fraud,  mistake, 
or  forgery,  see  Nicholson  v.  Leatham, 
28  Cal.  App.  597,  153  P  965,  155  P  98. 
475-11  Interurban  G.  Contr.  Co.  v. 
V.  S.,  229  Fed.  588;  Title  Ins.  &  Tr. 
Co.  V.  Develop.  Co.,  171  Cal.  173,  152  P 
542;  GUes  v.  Cook,  146  Ga.  436,  91  SE 
411;  Anderson  v.  Coolin,  28  Ida.  494, 
155  P  677;  Slosson  v.  Slosson,  192  111. 


App.  259;  Nesson  v.  Gilson,  224  Mass. 
212,  112  NE  870;  Leighton  v.  Bruce, 
132  Minn.  176,  156  NW  285;  First  Nat. 
Bank  v.  Warren,  113  Miss.  234,  74  8 
124;  Blass  v.  Blass,  194  Mo.  App.  624, 
186  SW  1094;  Moody  v.  Wike,  170  N.  C. 
541,  87  SE  350;  Ely  Walker  D.  G.  Co. 
■D.  Smith  (Okl.),  160  P  898;  EIrod  v. 
Adair,  64  Okl.  207,  153  P  660;  Eumsey 
V.  Howe,  50  Okl.  326,  150  P  1060;  Lieb- 
lin  V.  Leather  Co.,  82  Or.  22,  160  P 
1167;  Quinn  v.  Hall,  37  R.  I.  56,  91  Atl. 
71;  Hester  v.  Baskin  (Tex.  Civ.),  184 
SW  726;  Evans  v.  Mach.,  etc.  Co.  (Tex. 
Civ.),  182  SW  694;  Medlin  «.  Common- 
wealth B.  Co.  (Tex.  Civ.),  180  SW  899; 
Cantwell  v.  Banking  Co.,  47  Utah  150, 
151  P  986;  Eobertson  v.  Freebury,  87 
Wash.  658,  152  P  5,  LEA1016B,  883. 
See  the  title,  "Judgments." 

[a]  Fraud  preventing  a  fair  submis- 
sion of  the  controversy  is  ground  for 
impeachment  of  judgment  so  obtained. 
Nicholson  v.  Leatham,  28  Cal.  App. 
597,  153  P  965,  155  P  98. 

[b]  Fraud  must  be  extrinsic  or  col- 
lateral, and  not  fraud  in  the  matter 
on  which  the  decree  was  rendered. 
Hudgens  v.  Baugh,  225  Fed.  899;  De 
Sota  Coal,  M.  &  D.  Co.  v.  Hill,  194 
Ala.  537,  69  S  948;  Fresno  Est.  Co.  v. 
Piske,  172  Cal.  583,  157  P  1127; 
Dunne  v.  Yund,  52  Mont.  24,  155  P  273. 

[c]  Where  demand  on  which  judg- 
ment is  based  has  been  satisfied  prior 
to  its  entry  equity  will  enjoin  enforce- 
ment thereof,  and  make  restoration  of 
property  already  taken  thereunder. 
Steger  Lumb.  Co.  v.  McSwain  (Tex. 
Civ.),  184  SW  292;  First  Nat.  Bk.  v. 
Henwood   (Tex.  Civ.),  183   SW   5. 

[d]  Fraud  in  invoking  jurisdiction 
of  the  court,  or  in  preventing  party 
from  defending  the  action  or  induc- 
ing him  not  to  do  so  are  grounds  for 
setting  aside  a  judgment  so  obtained. 
Brockman  v.  Brockman,  133  Minn.  148, 
157   NW   1086;    Gen.    St.,    1913,    §7910. 

[e]  Where  apparent  jurisdiction  over 
defendant  is  obtained  by  fraud  of  the 
plaintiff  equity  may  at  any  time  va- 
cate judgment  thereby  obtained.Vivi- 
an  Collieries  Co.  v.  Cahall,  184  Ind. 
473,  110  NE  672. 

[f]  Judgment  taken  without  notice 
to  defendant  of  pending  action  is  suf- 
ficient fraud  to  invoke  equity  jurisdic- 
tion in  a  suit  to  impeach  such  judg- 
ment, and  is  not  merely  a  judgment 
taken     through     "mistake,     inadvert- 
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ance,  surprise,  or  excusable  neglect." 
Hawley  v.  AsBur.  Co.,  28  Cal.  App.  41, 
151    P    153.  ' 

475-12  Sexton  v.  Burruss,  144  Ga. 
230,  86  SE  1085;  Leighton  v.  Bruce, 
132  Minn.  176,  156  NW  285;  Eumsey 
V.  Howe,  60  Okl.  326,  150  P  1060; 
Hester  v.  Baskin  (Tex.  Civ.),  184  SW 
726;  Washburn  Land  Co.  v.  Lumber 
Co.,  165  Wis.  112,  161  NW  547. 
[a]  Mistake  of  law  affords  no  ground 
of  relief.  Harrigan  v.  Peoria  County, 
262  111.  36,  104  NE  lV2. 
475-13  Rumsey  v.  Howe,  50  Okl.  326, 
150  P  1060. 

475-14  Interurban  G.  Contr.  Co.  v.  V. 
S.,  229  Fed.  588;  Rumsey  v.  Howe,  50 
Okl.  326,  150  P  1060;  Evans  v.  Mach., 
etc.,  Co.  (Tex.  Civ.),  182  SW  694; 
Washburn  Land  Co.  v.  Lumber  Co., 
165  Wis.  112,  161  NW  547. 
[a]  The  only  grounds  for  impeach- 
ment of  judgment  are  fraud,  accident, 
or  mistake;  invalidity  for  any  other 
reason  is  insuflScient.  Kalmans  v. 
Baumbush  (Tex.  Civ.),  187  SW  697. 
476-16  Hilton  v.  Guyot,  159  U.  S. 
113,  16  Sup.  Ct.  139,  40  L.  ed.  95; 
Vance  v.  Burbank,  101  U.  S.  514,  25 
L.  ed.  929;  V.  S.  v.  Throckmorton,  98 
U.  S.  61,  25  L.  ed.  93;  Jackson  v. 
Wilkerson,  160  Fed.  623,  87  CCA  525; 
U.  S.  V.  Gleeson,  90  Fed.  778,  33  CCA 
272;  De  Soto  Coal  M.  &  D.  Co.  v. 
Hill,  194  Ala.  537,  69  S  948;  Hogan  v. 
Scott,  186  Ala.  310,  65  S  209;  Harde- 
man V.  Donaghey,  170  Ala.  362,  54  8 
172;  Cassady  v.  Norris,  118  Ark.  449, 
177  SW  10;  Plattison  tij.  Smith,  94 
Ark.  588.  127  SW  983;  Bank  of  Pine 
Bluff  V.  Levi,  90  Ark.  166,  118  SW 
250;  Sohler  v.  Sohler,  135  Cal.  323,  67 
P  282,  87  AmSt  98;  Hanley  v.  Hanley, 
114  Cal.  690,  46  P  736;  Telford  v. 
Brinkerhoff,  163  111.  439,  45  NE  156; 
Borman  v.  Johnson,  46  Ind.  App.  672, 
91  NE  971;  Mengel  v.  Mengel,  145  la. 
737,  120  NW  72,  122  NW  899;  Hed- 
riek  v.  Smith,  137  la.  625,  115  NW  226; 
McCormick  v.  McCormiek,  82  Kan.  31, 
107  P  546;  Greene  v.  Greene,  2  Gray 
(Mass.),  361,  61  AmDec  454;  Cleve- 
land Iron  Min.  Co.  v.  Husby,  72  Mich. 
61,  40  NW  168;  Wolf  v.  Brooks  (Mo.), 
177  SW  337;  Cantwell  v.  Johnson,  235 
Mo.  575,  139  SW  365;  Howard  v.  Scott, 
225  Mo.  685,  125  SW  1158;  Nichols  v. 
Stevens,  123  Mo.  96,  25  SW  578,  27 
SW  613,  45  AmSt.  514;  Harmon  v. 
Maxwell,  31  N.  J.  Eq.  318;   Crouse  v. 


McVickar,  207  N.  Y.  213,  100  NE  697, 
45  LEA(N8)  1159;  Ward  v.  .South- 
field,  102  N.  Y.  287,  6  NE  660;  Boss  v. 
Wood,  70  N.  Y.  8;  Gitler  v.  Russian 
Co.,  124  App.  Div.  273,  108  NYS  793; 
Estes  V.  Timmori,  12  Okl.  537,  73  P 
303;  Cox  V.  Bank  (Tenn.),  63  SW  237; 
Cantwell  v.  Bkg.  Co.,  47  Utah  150,  151 
P  986;  Robertson  v.  Freebury,  87  Wash. 
558,  152  P  5,  LRA1916B,  883;  Meeker 
V.  Waddle,  83  Wash.  628,  145  P  967. 
See  Klaes  v.  Klaes,  103  la.  689,  72 
NW  777. 

[a]  Perjuiry  is  intrinsic.  —  Sohler  v. 
Sohler,  135  Cal.  323,  67  P  282,  87AmSt 
98;  Steen  v.  March,  132  Cal.  616,  64  P 
994;  Mengel  v.  Mengel,  145  la.  737; 
120  NW  72,  122  NW  899. 

[b]  Surprise  at  the  perjury  or  forged 
evidence  does  not  alter  the  rule.  Farm- 
ers, etc..  Warehouse  Co.  v.  Pridemore, 
55  W.  Va.  451,  47  SE  258. 

[c]  Party  deemed  to  have  anticipated 
perjury.  —  Where  perjured  testimony, 
forgery,  or  fraudulent  papers  are  in- 
troduced to  sustain  or  refute  an  issue 
then  involved  in  the  litigation,  the  op- 
reasonably  anticipate  such  fraud,  and 
equity  will  not  set  aside  a  judgment  on 
this  ground.  Cox  v.  Bank  (Tenn.),  63 
SW  237. 

[d]  Fraud  and  perjury. — Equity  has 
power  to  vacate  a  judgment  obtained 
by  fraud  and  perjury.  Harden  v.  Card, 
17  Wyo.  210,  97  P  1075. 

[e]  Perjury  as  concealment  of  facts. 
To  say  that  the  commission  of  perjury 
is  such  a  concealment  of  the  real  facts 
as  to  warrant  a  court  of  equity  in  a 
collateral  proceeding  to  vacate  a  judg- 
ment founded  upon  such  testimony  is 
but  to  say  that  perjury  itself  is  an 
exception  to  the  rule  that  a  law  judg- 
ment cannot  be  set  aside  in  equity  for 
perjury  alone.  Robertson  v.  Freebury, 
87  Wash.  558,  152  P  5,  LEA1916B,  883. 

[f]  An  admission  of  the  perjury  by 
the  successful,  pa^ty  does  not  affect  the 
rule.  Robertson  v.  Freebury,  87  Wash. 
558,  152  P  5,  LRA1916B,  883. 

[g]  The  bribery  of  a  witness  is  not  an 
extrinsic  or  collateral  fraud.  It  is 
merely  an  incident  to  perjury.  Pico  «. 
Cohn,  91  Cal.  129,  25  P  970,  27  P  537, 
25  AmSt  159,  13  LRA  336. 
477-17  De  Sota  Coal  M.  &  D.  Co.  v. 
Hill,  194  Ala.  537,  69  S  948;  Fresno 
Estate  Co.  v.  Fiske,  172  Cal.  583,  157 
P  1127;  Nicholson  v.  Leatham,  28  Cal. 
App.  597,  153  P  965,  155  P  98;  Nesson 
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V.  Gilson,  224  Mass.  212,  112  NE  870; 
Marcus  v.  National  Council,  134  Minn. 
338;  159  NW  835;  Blass  v.  Blass,  194 
Mo.  App.  624,  186  SW  1094;  "Windsor  v. 
Holloway,  84  Or.  303,  164  P  1177;  Cant- 
well  V.  Banking  Co.,  47  Utah  150,  151 
P  986. 

[a]  luterminable  litigation  would  re- 
sult should  judgments  be  set  aside  for 
perjury.  Eobertson  v.  Freebury,  87 
Wash.  558,  152  P  5,  LRA1916B,  883. 
477-18  Koop  V.  Aeken,  90  Neb.  77, 
132  NW  721,  35  LRA(NS)782;  Barr  v. 
Post,  59  Neb.  361,  80  NW  ,1041,  80 
AmSt  680';  Secord  v.  Powers,  61  Neb. 
615,  86  NW  846,  87  AmSt  474;  Munro 
V.  Callahan,  55  Neb.  75,  75  NW  151,  70 
AmSt  366;  Mottu  v.  Davis,  153  N.  C. 
160,  69  SE  63;  Moore  v.  Gulley,  144  N. 
C.  81,  56  SE  681,  10  LEA(NS)242; 
Peagram  v.  King,  9  N.  C.  295,  11  Am 
Dec  793;  McMurray  v.  McMurray,  67 
Tex.  665,  4  SW  357;  Bell  v.  Walnitzch, 
39  Tex.  132;  Davis  v.  Jones  (Tex  Civ.), 
149  SW  737;  Sledge  v.  Denton  (Tex. 
Civ.),  122  SW  436;  Mosby  v.  Gis- 
born,  17  Utah  257,  281,  54  P  121;  Eob- 
ertson f. '  Freebury,  87  Wash.  558,  152 
P  5,  LEA1916B,  883. 

[a]  A  judgment  will  not  be  set  aside 
on  the  ground  that  witnesses  testified 
falsely  as  to  the  issues  settled  by  the 
judgment  unless  the  party  obtaining 
judgment,  by  some  trick  or  artifice  or 
fraudulent  conduct  in  some  manner  de- 
ceived the  other  party  as  to' what  the 
witnesses  would  testify.  Wabash  E. 
Co.  V.  Mirrielees,  182  Mo.  126,  81  SW 
437;  Springfield  Traction  Co.  v.  Dent, 
159  Mo.  App.  220,  140  SW  606. 

[b]  The  successful  party  or  his  wit- 
nesses must  have  been  guilty  of  per- 
jury. Meyers  v.  Smith,  59  Neb.  30,  80 
NW  273. 

[c]  The  perjury  must  be  material  to 
the  issue  and  not  merely  cumulative. 
Koop  15.  Acken,  90  Neb.  77,  132  NW 
721,  35  LEA(NS)    782. 

[d]  That  true  facts  •would  produce  a 
different  result  on  new  trial  must  ap- 
pear with  reasonable  certainty.  De- 
catur Coal  Co.  V.  Hackert,  161  111.  App. 
556. 

477-19  Eowe  v.  Coal  Co.,  50  La. 
Ann.  1258,  24  8  235;  Perry  v.  Eue,  31 
La.  Ann.  287;  National  Council  v. 
Ender,  126  Minn.  154,  147  NW  595; 
Moudry  v.  Witzka,  89  Minn.  300,  94 
NW  885;  Watkins  v.  Landon,  67  Minn. 
136,  69  NW  711;    Colby   v.   Colby,   59 


Minn.  432,  61  NW  460,  50  AmSt  420; 
Wilkins  v.  Sherwood,  55  Minn.  154, 
56  NW  591;  Hass  v.  Billings,  42 
Minn.  63,  43  NW  797;  Stewart  v.  Dun- 
can, 40  Minn.  4rO,  42  NW  89. 
[a]  Where  ,the  pleadings  disclose  the 
fact  to  be  proved  so  that  opposite 
party  knows  what  the  pleader  will  at- 
tempt to  prove,  and  is  not  under  any 
necessity  to  depend  on  the  other  to 
prove  the  fact  as  he  himself  claims  it, 
an  action  will  not  lie  under  the  statute 
to  set  aside  judgment  procured  by  per- 
jury committed  in  proving  such  fact. 
Young  V.  Lindquist,  126  Minn.  414,  148 
NW  455. 

fb]  The  statute  should  be  strictly 
construed.  Hass  v.  Billings,  42  Minn. 
63,  43   NW   797. 

[c]  Where  plaintiff  negligent.  —  A 
judgment  on  false  documents  and  tes- 
timony will  not  be  annulled  where  the 
plaintiff  knew  of  such  documents  be- 
fore trial,  and  he  made  no  effort  to 
impeach  or  contradict  the  witnesses, 
and  he  had  abandoned  his  appeal  and 
had  made  no  application  for  continu- 
ance on  the  ground  of  surprise  Or  for 
a  new  trial.  Perry  v.  Eue,  31  La.  Ann. 
287. 

478-20  Blakeslee  v.  Murphy,  44 
Conn.  188;  Vivian  Collieries  Co.  v.  Ca- 
hall,  184  Tnd.  473,  110  NE  672;  Doble 
V.  S.,  95  Wash.  62,  163  P  37. 

[a]  Justice  of  the  peace  has  no  juris- 
diction in  action  to  set  aside  judgment 
at  law.  Steinmetz  v.  Hammond  Co.,  167 
Ind.  153,  78  NE  628. 

[b]  Courts  of  superior  general  juris- 
diction possess  powers  to  set  aside 
judgments.  Davenport  v.  Moore,  74 
Fed.  945;  Steinmetz  v.  Hammond  Co., 
167  Ind.  153,  78  NE  628;  State  Ins. 
Co.  V.  Waterhouse,  78  la.  674,  43  NW 
611. 

[e]  The  Jurisdiction  of  equity  to  en- 
join the  enforcement  of  a  judgment, 
order,  or  decree  of  some  other  judicial 
tribunal  obtained  through  fraud  has 
been  well  established  for  nearly  tbree 
centuries.  Elrod  v.  Adair,  64  Okl.  207, 
153  P  660. 

[d]  The  court  rendering  the  judgment 
has  sole  jurisdiction  of  an  annulment 
proceeding  where  the  ground  thereof  is 
not  apparent  on  the  face  of  the  record, 
under  the  stati^te  of  Louisiana.  S.  v. 
Sommerville,  112  La.  1091,  36  S  864. 
See  also  Barrow  v.  Hunton,  99  U.  S.  80, 
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25  L.  ed.  407;  Smith  v.  Hall,  71  Conn. 
427,  42  A  86. 

[e]  When  the  ground  Inheres  in  or 
grows  out  of  the  judgment,  the  action 
is  required  by  statute  to  be  brought  in 
the  court  which  rendered  the  judgment. 
So  too  if  the  action  is  to  declare  the 
judgment  void  for  some  reason  which 
existed  at  the  time  of  its  rendition. 
But  for  some  matter  prising  subse- 
quently, such  as  payment,  the  statute 
does  not  apply  and  the  action  may  be 
brought  in  any  court  having  jurisdic- 
tion of  the  parties  and  subject  matter. 
Baker  v.  Eyan,  67  la,  708,  25  NW  890. 

[f]  When  determined  by  value  of 
land. — Equity  has  jurisdiction  to  set 
aside  a  judgment  and  execution  on  a 
claim  for  an  amount  within  the  exclu- 
sive jurisdiction  of  the  justices'  courts 
if  the  property  sought  to  be  relieved 
from  the  judgment  is  of  much  greater 
value,  for,  in  a  suit  to  protect  land 
from  a  lien,  the  value  of  the  land  and 
not  the  amount  of  the  claim  determines 
jurisdiction.  Wilcke  v.  Duross,  144 
Mich.  243,  107  NW  907,  115  AmSt  394. 

[g]  Where  judgment  Is  absolutely 
void  because  of  wdnt  of  service  of 
process,  an  action  in  chancery  to  can- 
cel such  judgment  may  be  maintained 
in  any  court  having  jurisdiction  of 
such  matters,  and  the  power  to  grant 
relief  is  not  confined  to  the  court  ren- 
dering the  judgment.  Arnold  v.  Haw- 
ley,  67  la.  313,  25  NW  259. 

[h]  The  action  may  be  brought  in 
any  county  in  which  an  attempt  is 
made  to  enforce  a  void  judgment,  al- 
though such  judgment  may  have  been 
rendered  in  another  county.  Chambers 
Bros.  &  Co.  V.  Bridge  Co.,  16  Kan.  270. 
[i]  In  Missouri,  §2516  of  Bev.  St. 
1909,  providing  that  proceedings  on  an 
injunction  to  itay  a  judgment  shall  be 
held  in  county  where  judgment  is  ren- 
dered, applies  to  equity  suits  to  annul 
a  judgment.  Capitain  v.  Tr.  Co.,  240 
Mo.  484,  144  SW  466;  Davison  v. 
Hough,  165  Mo.  561,  65  SW  731. 
478-21  Hawley  v.  Assur.  Co.,  28  Oal. 
App.  41,  151  P  153;  Yocum  v.  Taylor, 
179  la.  695,  161  NW  636;  Dunne  v. 
Yund,  62  Mont.  24,  155  P  273;  Prost  v. 
Akin  (Okl.),  159  P  752;  Elrod  v. 
Adair,  54  Okl.  207,  153  P  660;  Denny- 
Eenton  Clay  &  Coal  Co.  v.  Sartori,  87 
Wash.  545,  151'  P  1088.  Comp.  Gal- 
lagher V.  Brewing  Co.,  86  N.  J.  Bq.  188, 


98  A  461;  Moody  v.  Wike,  170  N.  0 
541,  87  SE  350. 

[a]  Where  judgment  has  been  legally 
satisfied  by  execution  equity  can  grant 
no  relief  against  further  injury  from 
the  judgment  than  already  adequately 
existed.  Steger  Lbr.  Co.  v.  McSwain 
(Tex.  Civ.),  184  SW  292. 
478-22  Ingram  v.  Power  Co.  (AW), 
75  S  304;  Washburn  La:nd  Co.  «.  Lum- 
ber Co.,  165  Wis.  112,  161  NW  547. 
478-23  See  Eumsey  v.  Howe,  50 
Okl.  326,  150  P  1060. 

478-24  Owens  v.  Foley,  42  Tex.  Civ. 
49,  93  SW  1003. 

479-26  Wonderly  v.  Lafayette,  150 
Mo.  635,  51  SW  745,  73  AmSt  474,  45 
LEA  386. 

479-28  Wonderly  v.  Lafayette  Co., 
150  Mo.  635,  51  SW  745,  73  AmSt  474, 
45  LEA  386;  Brown  v.  Trent,  36  Okl. 
239,  128  P  895. 

479-29  Marshall  v.  Holmes,  141  U. 
S.  589,  12  Sup.  Ct.  62,  35  L.  ed.  870; 
Barrow  v.  Hunton,  99  IT.  S..  80,  25  L, 
ed.  407;  Interurban  General  Contract. 
Co.  V.  U.  S.,  229  Fed.  588;  Northern 
Pac.  E.  Co.  v.  Kurtzman,  82  Fed.  241; 
McNeil  V.  McNeil,  78  Fed.  834;  Daven- 
port V.  Moore,  74  Fed.  945;  Wonderly 
V.  Lafayette  Co.,  150  Mo.  635,  51  SW 
745,  73  AmSt  474,  45  LEA  386;  Keith 
V.  Alger,   114   Tenn.   1,  85   SW   71. 

[a]  An  action  of  nullity  based  upon 
causes  relative  to  form  is  so  connected 
with  the  original  suit  as  to  form  an 
incident  to  it  and  is  substantially  a 
continuation  of  it  and  therefore  the 
circuit  courts  of  the  United  States 
cannot  take  cognizance  of  such  suits. 
'I'o  do  so  would  amount  to  a  mere  re- 
vision of  errors  in  the  judgments  of 
the   state    courts.     Barrow  v.   Hunton, 

99  V.  S.  80,  25  L.  ed.  407. 
480-31  Lovelace  v.  E.  Co.,  172  N.  C. 
12,  89  SE  797;  Ft.  Smith  &  W.  E.  Co. 
V.  Knott  (Okl.),  159  P  847. 
480-32  [a]  The  substance  and  not 
the  form  of  the  bill  must  be  consid- 
ered in  determining  its  real  nature. 
Quinn  v.  Hall,  37  E.  I.  56,  91  A  71; 
Bailey  v.  Holden,  50  Vt.  14. 

[b]  Relief  against  a  decree  obtained 
by  fraud  must  be  obtained  by  an  orig- 
inal bill  in  the  nature  of  a  bill  of  re- 
view. Johnson  v.  Coleman,  23  Wis. 
452,  99  AmDec  193. 

[c]  Bills  of  nature  of  a  biU  of  review 
to  obtain  a  new  trial  at  law  are  usually 
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called  bills  for  new  trial.  Goss  v.  Mc- 
Claren,  17  Tex.  107,  67  AmDec  646. 

[d]  A  1)111  of  review  is  not  appro- 
piiate  remedy  under  the  old  chancery 
practice  against  a  judgment  obtained 
by  fraud.    Nealis  v.  Dicks,  72  Ind.  374. 

[e]  Combination  bill. — Because  of  the 
difference  in  nature  between  bills  of 
review  and  bills  to  impeach  decrees 
for  fraud,  the  joinder  of  the  two  is 
not  in  consonance  with  the  better 
practice  and  tends  toward  grave  con- 
fuS'ion.  Wilson  v.  Schaefer,  107  Tenn. 
300,  64  SW  208. 

[f]  Or  by  complaint. — Hare  v.  E.  Co., 
104  Ark.  187,  148  SW  1038. 

482-33  Brockman  v.  Brockman,  133 
Minn.  148,  157  NW  1086. 
[a]  Filing  must  be  reasonably  prompt 
or  excuse  shown  for  delay.  First  Nat. 
Bk.  V.  Henwood  (Tex.  Civ.),  183  SW  5. 
482-34  Hawley  v.  Assur.  Co.,  28  Cal. 
App.  41,  151  P  153;  First  Nat.  Bk  v. 
Henwood  (Tex.  Civ.),  183  SW  5. 
482-35  Harrigan  v.  Peoria  County, 
262  lU.  36,  104  NE  172;  Jones  v.  Wil- 
liamson, 5  Goldw.  (Tenn.)  371;  Hill 
V.  Bowyer,  18  Gratt.  (59  Va.)  364. 
482-37  Hare  v.  E.  Co.,  104  Ark.  187, 
148  SW  1038;  P.  V.  Temple,  103  Cal. 
447,  37  P  414;  Miller  v.  Butler,  143 
6a.  568,  85  SE  754;  French  v.  Thom- 
as, 252  111.  65,  96  NE  564;  Day  v. 
Goodwin,  104  la.  374,  73  NW  864,  65 
AmSt  465;  Haggerty  v.  Phillips,  21 
La.  Ann.  729,  769;  Stull  v.  Masilonka,. 
74  Neb.  309,  104  NW  188,  108  NW 
166;  Cochran  v.  Eldridge,  49  Pa.  365; 
Paul  V.  Wiles,  1  Tenn.  Ch.  519;  Wil- 
liams V.  Nolan,  58  Tex.  708;  Wyatt  v. 
Wyatt,  79  W.  Va.  708,  92  SE  117. 

[a]  General  rules  apply. — Whether  or 
not  all  parties  to  former  suit  are  nec- 
essary parties  to  the  proceeding  to 
vacate  judgment  obtained  therein,  is 
determined  by  principles  applicable  to 
actions  generally.  Hare  v.  E.  Co.,  104 
Ark.  187,  148  SW  1038. 

[b]  One  must  have  Interest  (1)  in 
property  or  thing  covered  by  judgment 
to  sue  for  annulment  of  such  judgment 
obtained  in  action  in  which  he  was  a 
defendant.  Wolf  v.  Carter,  131  La. 
667,  60  S  52.  (2)  The  owner  of  prop- 
erty who  petitioned  for  the  vacation 
of  a  highway  over  his  land  has  such 
an  interest  as  entitles  him  to  bring  an 
action  to  set  aside  the  verdict  of  a 
jury  on  an  appeal  from  an  order  of 


the  supervisors  vacating  the  highway. 
Street  v.  Alden,  62  Minn.  160,  64  NW 
157,  54  AmSt  632. 

[c]  I'arties  to  a  judgment  whose 
rights  will  not  be  affected  or  disturbed 
need  not  be  joined.  De  Garcia  v.  E. 
Co.  (Tex.  Civ.),  77  SW  275. 

[d]  Bill  by  administrator  de  bonis 
non. — Bailey  v.  Ins.  Co.,  110  Me.  348, 
86  A  328. 

[e]  The  principal  on  a  note,  sued 
with  his  sureties  in  an  action  at  law, 
is  a  necessary  party  to  a  bill  by  the 
sureties  for  relief  against  the  judg- 
ment in  the  former  action.  Vilas  v. 
Jones,  1  N.  Y.  274. 

[f]  All  persons  Interested  in  the  dis- 
tribution of  the  estate  of  a  decedent 
should  be  made  parties  to  an  action 
to  set  aside  a  divorce  obtained  by  him 
through  fraud.  Bomsta  v.  Johnson,  38 
Minn.  230,  36  NW  341. 

[g]  Assignee  of  one  having  the  right 
to  bring  an  action  in  equity  to  set 
aside  a  judgment  may  Institute  such 
action.  Clevenger  v.  Mayfield  (Tex. 
Civ.),  86  SW  1062. 

[h]  The  heirs  and  creditors  of  a  de- 
cedent are  proper  parties  to  maintain 
an  equitable  proceeding  to  set  aside  a 
judgment  appointing  an  administrator 
obtained  by  fraud.  A  temporary  ad- 
ministrator has  no  power  to  do  so  un- 
der the  statute  defining  his  powers. 
Neal  V.  Boykin,  129  Ga.  676,  59  SB 
912,  121  AmSt  237. 
[i]  If  plaintiff  refuses  to  amend  to 
include  all  parties  to  the  former  judg- 
ment, his  complaint  may  be  dismissed 
without  prejudice.  Hare  v.  E.  Co.,  104 
Ark.  187,  148  SW  1038. 
[j]  Process.  —  The  parties  must  be 
[brought  in  by  service  of  process.  S.  v. 
Superior  Court,  19  Wash.  128,  52  P 
1013,  67  AmSt  724. 
483-38  McNair  v.  Toler,  21  Minn. 
175. 

[a]  Sheriff  defendant. — But  see  Allen 
V.  Medill,  14  Ohio  445,  holding  it  to 
be  wrong  practice  to  make  a  sheriff, 
who  has  in  his  hands  an  execution,  a 
party  defendant  to  a  bill  to  enjoin  a 
judgment  unless  he  unlawfully  com- 
bines with  the  creditor  to  oppress  and 
harrass  the  debtor. 

484-40  Order  of  Moose  v.  Kenny 
(Ala.),  73  S  519;  Clark  v.  Shawen,  190 
111.  47,  60  NE  116.  See  generally  the 
title,  "Infants." 
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484-42  Denton  v.  Baker,  93  Ted.  46, 
35  CCA  187;  , Stewart  Lumb.  Co.  v. 
Downs,  142  la;  420,  120  NW  1067,  29 
LEA(N.  S.)  1190;  Hargrove  v.  Wilson, 
148  N.  C.  439,  62  SE  520.  See  Wright 
■v.  Suell,  22  Ohio  C.  C.  86,  12  Ohio  C.  D. 
308. 

[a]  Strangers  cannot  sue. — The  person 
making  application  in  equity  to  set 
aside  a  judgment  must  either  be  a 
party  to  the  judgment,  or  in  privity 
with  such  party,  or  be  possessed  of 
rights  or  equities  which  are  directly 
affected  by  the  judgment.  Mere 
strangers  cannot  sue.  In  re  Burdick, 
162  111.  48,  44  NE  413;  Commercial 
State  Bk.  v.  Pierce,  176  la.  722,  158 
NW  481. 

[b]  Eeceiver. — Rogers  v.  Hames,  114 
Ala.  50,  21  S  411;  Pine  Mountain  Mica 
&  A.  Co.  u.  Carver,  134  Ga.  5,  67  SE 
428. 

[c]  Stockholders  of  corporations.  Whit- 
ney V.  Hazard,  18  S.  D.  490,  101  NW 
346. 

[d]  Where  ground  is  usury  in  the 
obligation. — A  judgment  creditor  can- 
not enjoin  the  judgment  of  another 
creditor  on  the  ground  of  usury  in  the 
obligation  represented^  by  his  judg- 
ment. Phillips  V.  Walker,  48  Ga.  55. 
See  also  Gatewood  v.  Bank,  49  Ga.  45. 
484-43  Comp.  Peterson  v.  Wheeler, 
66   Wash.   519,   120  P   83. 

485-44  Johnson  v.  Johnson,  182  Ala. 
376,  62  S  706;  Parsons  v.  Weis,  144 
Cal.  410,  77  P  1007;  Ede  v.  Hazen,  61 
Cal.  360;  Slokes  v.  Geddes,  46-  Cal.  17; 
Borland  v.  Thornton,  12  Cal.  440;  Nel- 
son V.  Chittenden,  63  Colo.  30,  123  P 
656,  AnnCasl914A,  1198;  Lithuanian 
Bro.  Society  v.  Tunila,  80  Conn.  642,  70 
A  25,  125  AmSt  138;  Hoey  v.  Jack- 
son, 31  Pla.  541,  13  S  459;  Howell  v. 
Ware,  133  Ga.  674,  66  SE  884;  Lang- 
made  V.  Hamilton,  89  Ga.  441,  15  SE 
535;  Nisbett  v.  Cantrell,  32  Ga.  294; 
Taylor  v.  Sutton,  15  Ga.  103,  60  Am 
Dec  682;  French  v.  Thomas,  252  111. 
65,  96  NE  564;  Foote  v.  Despain,  87 
111.  28;  Hoskijis  'V.  Hattenback,  14 
la.  314;  Chicago  Life  Ins.  Co.  v.  Eob- 
ertson,  147  Ky.  61,  143  SW  740;  Moss 
V.  Drost,  130  La.  285,  57  S  929;  Wil- 
son r.  Wilson,  255  Mo.  628,  164  SW 
561;  Mullins  v.  Rieger,  169  Mo.  521,  70 
SW  4,  92  AmSt  651;  Van  Antwerp  v. 
Lathrop,  70  Neb.  747,  98  NW  35;  Ross 
V.  Wood,  70  N.  T.  8;  Barron  v.  Peist, 
122  App.  Div.  687,  107  NYS  494;  Estes 


V.  Timmons,  12  Okl.  537,  73  P  303; 
Griffith  V.  Griffith  (Tenn.),  46  SW 
340;  Maddox  v.  Apperson,  14  Lea 
(Tehn.)  596;  Walker  v.  Day,  8  Baxt. 
(Tenn.)  77;  Jones  v.  Williamson,  5 
Coldw.  (Tenn.)  371;  Bryorly  v.  Clark, 
48  Tex.  345;  Ragsdale  v.  Green,  36 
Tex.  193;  Caperton  v.  Wanslow,  18 
Tex.  125;  Goss  v.  McClaren,  17  Tex. 
107,  67  AmDeo  646;  Patrucio  v.  Sel- 
kirk (Tex,  Civ.),  160  SW  635; 
Kruegel  v.  Nitsehman  (Tex.  Civ.),  147 
SW  319;  Owens  v.  Foley,  42  Tex.  Cjv. 
49,  93  SW  1003;  Graham  v.  East 
Texas  Co.  (Tex.  Civ.),  50  SW  579; 
Riddle  v.  Quinn,  32  Utah  341,  90  P 
893;  Hall  v.  McGregor,  65  W.  Va.  74, 
64  SE  736.  See  generally  the  title 
"Information   and  Belief.*'' 

[a]  Failure  to  assert  defenses.— Reason 
petitioner  was  prevented  from  pleading 
his  defenses  must  be  stated.  Noble 
V.  Moses  Bros.,  74  Ala.  604;  Hiller  & 
Co.  V.  Cotton  &  Co.,  48  Miss.  593. 

[b]  On  information  and  belief. — ^Ma- 
terial averments  should  be  alleged  pos- 
itively, not  upon  information  and  be- 
lief. Iron  Co.  V.  Quesenberry,  50  W. 
Va.  451,  40  SE  487. 

[c]  Averment  of  want  of  jurisdiction. 

(1)  Where  party  seeks  to  impeach 
judgment  on  ground  of  want  of  juris- 
diction, he  must  set  forth  the  partic- 
ular defects  in  the  record  showing  a 
want  of  jurisdiction.  Del  Campo  v. 
Camarillo,  154  Cal.  647,  98  P  1049.  (2) 
Bare  allegation  that  court  had  no  juris- 
diction is  conclusion  of  law.  Del 
Campo  V.  Camarillo,  154  Cal.  647,  98  P 
1049. 

[d]  Bill  seeking  new  trial  on  ground 
of  newly  discovered  e-ndence  (1) 
should  set  out  the  testimony  offered  in 
the  former  trial,  to  show  that  newly 
discovered  evidence  is  not  cumulative, 
and  is  of  sufficient  importance.  White- 
hin  t;.  Butler,  51  Ark.  341,  11  SW  477. 

(2)  What  the  newly  discovered  evi- 
dence is  should  be  stated  (Tatum  v. 
Tate,  77  Miss.  684,  27  S  647);  (3)  dis- 
covery since  former  judgment  should 
be  alleged.  Moss  v.  Drost,  130  La.  285, 
57  S  929. 

[e]  Where  perjury  is  the  ground  (1) 
upon  which  it  is  sought  to  set  aside 
a  judgment  the  pleading  must  show 
what  testimony  was  introduced  and 
show  it  to  be  false  (Sperry  v.  Sperry 
[Tex.  Civ.],  103  SW  419);  (2)  and 
the   better   practice   is   to  attach  affi- 
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davits  of  witnesses  showing  these 
facts.  Sperry  v.  Sperry  (Tex.  Civ.), 
103  SW  419.  (3)  An  allegation  that 
a  person  testified  falsely  as  to  a  cer- 
tain matter  is  insuflSeient  as  an  alle- 
gation of  perjury.  Moore  v.  Qulley, 
144  N.  C.  81,  56  SE  681,  10  LEA(NS) 
242. 

[f]  If  an  imauthoTized  agreement  of 
counsel  is  the  ground  urged  for  set- 
ting aside  the  judgment  the  agreement 
should  be  set  out  in  full.  Williams  v. 
Nolan,  58  Tex.  7'08,  713. 

[g]  Aveiment  of  unauthorized  ap- 
pearance.— ^Berdanatti  v.  Sexton^  2 
Tenn.  Ch.  699. 

[h]  Threats  of  violence. — A  bill  which 
alleges  that  complainant  did  not  make 
his  defence,  because  he  was  prevented 
by  threats  of  personal  violence  from 
attending  the  court  at  the  time  of 
trial,  but  which  does  not  allege  that 
he  was  prevented  from  making  his  de- 
fense by  the  threats  of  the  defendant, 
or  that  defendant  was  in  any  wise  re- 
sponsible for  them,  or  that  he  could 
not  have  made  his  defense  through 
an  agent  or  attorney  is  insufScient. 
Powell  V.  Cyfers,  1  Heisk.  (Tenn.) 
526. 

[i]  Disqualification  of  judge. — A  bill 
seeking  to  set  aside  and  enjoin  the  en- 
forcement of  a  judgment  because  of 
disqualification  of  the  judge  trying  the 
ease,'  should  show  that,  at  the  time  of 
the  trial,  the  complainant,  the  defend- 
ant in  that  ease,  did  not  assent,  but 
objected  to  the  trial  by  an  interested 
judge,  or  that  he  did  not  know  of  the 
disqualification  at  the  time  of  the 
trial.  Griffith  v.  Griffith  (Tenn.),  46 
SW  340. 

[j]  Showing  as  to  time. — The  petition 
must  show  that  it  is  filed  within  the 
period  limited  by  statute  for  the  com- 
mencement of  the  suit.  Crawford  v. 
Wfttkingi,  118  Ga.  631,  45  SB  482. 
Comp.  Pass  v.  Pass,  98  Ga.  791,  26  SE 
752. 

[k]  Excusing  laches. — ^If  the  petition- 
er appears  to  have  been  guilty  of 
laches,  he  must  disclose  in  his  bill  the 
reasons  for  the  delay.  French  v. 
Thomas,  252  111.  65,  96  NE  564;  Hed- 
rick  V.  Smith,  137  la.  625,  115  NW 
226. 

[1]  Beadiness  to  restore  that  received. 
(1)  In  an  action  to  vacate  a  foreclos- 
ure sale  obtained  by  fraud  and  for  an 
accounting,  it  is  unnecessary   to   aver 


readiness  (Estudillo  f.  Loan  &  T.  Co., 
149  Cal.  556,  567,  87  P  19);  (i)  and 
ability  to  restore  what  has  been  re- 
ceived. Estudillo  V.  Loan  &  T.  Co.,  149 
Cal.  558,  565,  87  P  19. 
[m]  Joinder  of  causes  of  action. 
(1)  An  equitable  action  to  annul  a 
sheriff's  deed  and  remove  a  cloud  from 
plaintiflE's  title,  and  an  action  to  per- 
petually enjoin  the  collection  of  the 
judgment  as  to  him,  or  to  vacate  and 
set  aside  the  judgment  arise  out  of  the 
same  transaction  and  may  be  united  in 
the  same  petition.  Adams  v.  Secor,  6 
Kan.  542.  (2)  An  action  to  set  aside 
a  judgment  obtained  by  the  children  of 
the  deceased,  to  which  the  widow  was 
made  a  party  without  her  knowledge, 
may  be  joined  with  a  cause  of  action 
by  the  widow  for  damages  for  wrong- 
ful death.  De  Garcia  v.  E.  Co.  (Tex. 
Civ.),  77  SW  275. 

[n.]  Under  the  codes. — What  would 
have  been  a  good  cause  of  action  to 
sustain  an  original  bill  is  a  good  cause 
of  action  to  impeach  a  decree  under 
the  code.  Long  v.  Mulford,  17  O.  St. 
485,  93  AmDec  838. 
485-45  Slosson  v.  Slosson,  192  III. 
App.  259;  Marcus  v.  National  Council, 
134  Minn.  338,  159  NW  835;  Koss  v. 
Wood,  70  N.  Y.  8;  Gazzam  v.  Reading, 
202  Pa.  231,  51  A  1000,  collusion, 
[a]  Conclusion. — (1)  A  sweeping  al- 
legation that  all  testimony  to  a  certain 
point  was  false  is  a  conclusion  iof  the 
pleader  and  insufficient.  Sperry  v. 
Sperry  (Tex.  Civ.),  103  SW.  419.  (2) 
An  allegation  that  a  judgment  is  the 
result  of  a  mistake  or  excusable  neglect 
on  the  part  of  the  parties  thereto  is 
an  allegation  of  a  conclusion  and  is 
insufficient.  Levy  v.  Passavant,  19 
App.  Div.  71,  45  NYS  986. 
485-46  Jeflei;y  v.  Pitch,  46  Conn. 
601;  French  v.  Thomas,  252  111.  6i5,  96 
NB  564;  Maddox  v.  Apperson,  14  Lea 
(Tenn.)  596;  Walker  v.  Day,  8  Baxt. 
(Tenn.)  77;  Jones  v.  Williamson,  5 
Coldw.  (Tenn.)  371 ;  Long  v.  Bisenbeis, 
18  Wash.  423,  51  P.  1061;  Story  Bq. 
PI.  10  ed.   5426. 

[a]  The  biU  should  set  out  so  much 
of  the  proceedings  leading  up  to  the 
decree  as  would  show  the  full  nature 
of  the  relief  sought  and  upon  what  the 
court  based  its  claim  to  have  juris- 
diction '  over  the  parties.  French  v, 
Thomas,  252  111.  65,  96  NE  564. 
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[b]  The  judgment  or  order  (1)  sought, 
to  be  vacated  should  be  set  out.  French 
V.  Thomas,  252  111.  65,  96  NE  564; 
Bnyder  v.  Sherrell,  7  Ind.  Ter.  35,  103 
SW  756;  Bailey  v.  Ins.  Co.,  110  Me. 
348,  86  A  328;  Maddox  v.  Apperson, 
14  Lea  (Tenn.)  596;  Walker  v.  Day,  8 
Baxt.  (Tenn.)  77;  Jones  v.  William- 
son, 5  Coldw.  (Tenn.)  371;  Story  Eq. 
PI.,  10  ed.  §426.  (2)  The  liecree  should 
be  set  out  in  full  in  the  bill.  French 
V.  Thomas,  252  111.  65,  96  NE  564. 
485-47  Travelers'  Protective  Assn. 
V.  Gilbert,  111  Fed.  269,  49  CCA  309, 
55  LRA  538;  U.  S.  v.  Norsch,  42  Fed. 
417;.  French  v.  Garner,  7  Port  (Ala.) 
549;  Corney  v.  Corney,  108  Ark.  415, 
159  SW  20;  Berger  v.  Horlock,  10  Cal. 
App.  352,  101  P  918;  Bailey  v.  In- 
.  demnity  Co.,  5  Cal.  App.  740,  747,  91  P 
416,  419;  Beverly  v.  IPlesenthall  Bros., 
142  Ga.  834,  83  SE  942;  Harrigan  v. 
Peoria  County,  262  111.  36,  104  NE 
172;  French  v.  Thomas,  252  111.  65, 
96  NE  564;  West  Chicago  Park 
Comrs.  V.  Eiddle,  245  111.  168,  91  NE 
1060;  Slosson  v.  Slosson,  192  111.  App. 
259;  Peirce  v.  Bank,  181  111.  App.  100; 
Kannally  v.  Eenner,  84  111.  App.  51; 
Toles  V.  Johnson,  72  111.  App.  182;  Cai- 
man V.  Stuckart,  70  111.  App.  310; 
Powell  V.  Spaulding,  3  G.  Gr.  443,  467; 
Electric  Plaster  Co.  v.  Blue  Bapids 
Tp.,  81  Kan.  730,  106  P  1079,  25  LBA 
(NS)  1237;  Young  v.  Lindquist,  126 
Minn.  414,  148  NW  455;  First  Nat.  Bk. 
V.  Warren,  113  Miss.  234,  74  S  124; 
Hargrove  v.  Wilson,  148  N.  C.  439,  62 
SE  520;  Johnson  v.  Pomeroy,  31  O.  St. 
247;  Bumsey  v.  Howe,  50  Okl.  326, 
150  P  1060;  Bowsman  v.  Anderson, 
62  Or.  431,  123  P  1092,  125  P  270; 
Gazzam  v.  Beading,  202  Pa.  231,  51  A 
rOOO;  McDowell  v.  Morrell,  5  Lea 
(Tenn.)  278;  Randall  v.  Payne,  1  Tenn. 
Ch.  137;  Burnley  v.  Eice,  21  Tex.  171; 
Fir?t  Nat.  Bank  v.  Hartzog  (Tex.  Civ.), 
192  SW  363;  Patrucio  v.  Selkirk  (Tex. 
Civ.),  160  SW  635;  Schneider  v.  Sell- 
ers, 25  Tex.  Civ.  226,  61  SW  541.  See 
Medlin  v.  Commonwealth  B.  Co.  (Tex. 
Civ.),  180  SW  899. 

[a]  A  general  allegation  of  fraud  is 
sufficient,  if  so  certain  as  to  render  the 
subject-matter  of  it  clear.  Davis  v. 
Tileston,  6  How.  (U.  S.)  114,  12  L.  ed. 
366. 

[b]  One  not  a  party  to  a  judgment 
which  he  seeks  to  have  vacated  on  ac- 
count of  fraud  must  show  such  a  state 


of  facts  as  would  have  entitled  him  to 
recover  in  that  proceeding  had  he  been 
made  a  party  thereto.  French  v. 
Thomas,  262  111.  65,  96  NE  564. 

[c]  Insufficient  allegations.  —  The  al- 
legations "that  the  judgment  and  or- 
der denying  motion  for  new  trial, 
made  and  entered  in  said  cause,  were 
and  are  unjust  and  inequitable  and 
against  law,"  are  too  general  and  too 
indefinite  to  indicate  or  imply  fraud, 
or  subject  it  to  be  set  aside  by  a  court 
of  equity.  Davis  v.  Chalfant,  81  Cal. 
627,  22  P  972. 

[d]  A  complaint  charging  fraud  in 
making  a  false  afSdavit  for  publication 
of  summons  must  show  the  specific 
statements  as  to  inquiries  and  efforts 
made  arid  the  names  of  the  persons  in 
quired  of  to  ascertain  the  whereabouts 
of  the  defendant  to  be  false.  It  is  in- 
sufficient if  it  contradicts  merely  the 
general  statements  and  conclusions 
contained  in  it  which  might  be  drawn 
from  the  specific  statements  of  facts 
therein.  Brown  v.  Jones,  148  Cal.  269, 
82  P  1045;  Cargile  v.  Silsbee,  148  Cal. 
259,  82  P  1044;  Sharp  v.  Salisbury,  144 
Cal.  721,  78  P  282. 

[e]  That  the  fraud  was  material  must 
be  shown.  Corney  v.  Corney,  108  Ark. 
415,   159   SW   20. 

486-48  Commercial  State  Bk.  v. 
Pierce,  176  la.  722,  158  NW  481;  Alden 
Mercantile  Co.  v.  Eandall  99  Neb.  44, 
154  NW  866. 

486-49  Flannigan  v.  Land  Co.,  144 
Fed.  371,  75  QCA  310;  Interurban 
General  Contract.  Co.  v.  U.  S.,  229 
Fed.  588;  Hudgens  v.  Baugh,  225  Fed. 
899;  De  Soto  Coal  M.  &  D.  Co.  v.  Hill, 
194  Ala.  537,  69  S  948;  Noble  v. 
Moses,  74  Ala.  604;  Eiddle  v.  Baker, 
13  Cal.  295;  Nisbett  v.  Cantrell,  32  Ga. 
294;  Taylor  v.  Sutton,  15  Ga.  103,  60 
AmDec  682;  Kannally  v.  Eenner,  84  111. 
App.  51;  Commercial  State  Bk.  v. 
Pierce,  176  la.  722,  158  NW  481;  Nor- 
ris  V.  Fristoe,  3  La.  Ann.  646;  Weis- 
man  v.  Beef  Co.,  154  Mich.  511,  118 
NW  2;  Miller  v.  Bank,  133  Minn.  163, 
157  NW  1069;  O'Brien  v.  Larson,  71 
Minn.  371,  74  NW  148;  Sehwein- 
furter  v.  Schmahl,  69  Minn.  418,  72 
NW  702;  Herring  v.  Winans,  Smed. 
&  M.  Ch.  (Miss.)  466;  Dunne  v.  Yund, 
52  Mont.  24, 155  P  273;  Miller  «.  Estate 
of  Miller,  69  Neb.  441,  95  NW  1010; 
Secord  v.  Powers,'  61  Neb.  615,  85  NW 
846,    87   AmSt   474;    Barr  i;.   Post,  59 
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Neb.  361,  80  NW  1041,  80  AmSt  680; 
Bankers'  Life  Ins.  Co.  v.  Bobbins,  53 
Neb.  44,  73  NW  269;  Moore  v.  Gulley, 
144  N.  C.  81,  56  SE  681,  10  LEA(NS) 
242;  Ashton  v.  Bd.  of  Comrs.,  58  Okl. 
259,  158  P  901;  Bowsman  v.  Anderson, 
62  Or.  431,  123  P  1092,  125  P  270; 
First  Nat.  Bk.  v.  Henwood  (Tex.  Civ.), 
183  SW  5;  Medlin  v.  Commonwealth 
B.  Co.  (Tex.  Civ.),  180  SW  899;  Patruc- 
cio  V.  Selkirk  (Tex.  Civ.),  160  SW  635; 
Watson  V.  E.  Co.  (Tex.  Civ.),  73  SW 
830;  White  v.  Powell,  38  Tex.  Civ.  38, 
84  SW  836;  Cantwell  v.  Banking  Co.,  47 
Utah  150,  151  P  986;  Robertson  v. 
Preebury,  87  Wash.  558,  152  P  5,  LEA 
1916B,    883. 

[a]  Bill  must  show  due  diUgence  in 
the  discovery  of  the  evidence.  Hayes 
V.  Phonograph  Co.,  65  N.  J.  Bq.  5, 
55  A  84. 

[b]  Reason  why  defense  was  not  made 
at  law  must  be  stated.  Clift  v.  Mar- 
tin, 4  Baxt.  (Tenn.)  387;  Hester  «. 
Baskin  (Tex.  Civ.),  184  SW  726. 

[c]  On  ground  of  fraud.  —  A  party 
seeking  equitable  relief  against  a  judg- 
ment rendered  against  him  by  fraud 
must,  in  addition  to  a  showing  of  ab- 
sence of  fault  and  neglect,  show  that 
he  was  ignorant  of  the  fraud  not  only 
at  the  time  of  the  rendition  of  judg- 
ment, but  also  during  the  time  allowed 
him  for  a  new  trial,  or  that  he  was 
prevented  from  making  his  motion  for 
new  trial  by  accident,  fraud,  etc.,  un- 
mixed with  negligence  on  his  part. 
Evans  v.  Wilhite,  167  Ala.  587,  52  8 
845. 

[d]  Where  a  petition  Is  delayed  (1) 
the  reason  the  action  was  not  brought 
sooner  must  be  stated.  Eldred  v.  White, 
102  Cal.  600,  36  P  944;  Caperton  «. 
Wanslow,  18  Tex.  125.  (2)  A  peti- 
tion which  merely  alleges  that  the 
fraud  practiced  was  not  discovered  un- 
til after  it  was  too  late  to  bring  it  to 
the  attention  of  the  court  during  the 
tertn  at  which  it  was  rendered  suffi- 
ciently excuses  the  failure  to  take 
steps  to  set  aside  the  judgment  during 
the  term.  Lindsley  v.  Sparks,  20  Tex. 
Civ.  56,  48  SW  204. 

487-50  Interurban  6.  Contract.  Co. 
V.  V.  a.,  229  Fed.  588;  Christy  v.  R. 
Co.,  214  J'ed.  1016;  Ingram  v.  Power 
Co.  (Ala.),  75  S  304;  Noble  v.  Moses, 
74  Ala.  604;  See  v.  Haskins,  129  Ark. 
131,  195  SW  8;  Lee  v.  Colquhoun,  175 
Cal.  16,  164  P  894;  Matson  v.  Batto, 


173  Cal.  800,  161  P  1144;  Title  Ins.  & 
Tr.  Co.  V.  Development  Co.,  171  Cal. 
173,  152  P  542;  JefEery  v.  Fitch,  46 
Conn.  601;  Sexton  v.  Burruss,  144  Ga. 
230,  86  SE  1085;  Hollinger  v.  Eeeme, 
138  Ind.  363,  36  NE  1114,  46  AmSt 
402,  24  LEA  46;  Loos  v.  Bank,  174  la. 
577,  156  NW  712;  .lohnson.  Lane  &  Co. 
V.  Nash-Wright  Co.,  121  la.  173,  96 
NW  760;  Chicago  Life  Ins.  Co.  v. 
Eobertson,  147  Ky.  61,  143  SW  740; 
Hess  V.  Fox,  140  Mo.  App.  437,  124 
SW  83;  Fusselman  v.  Irrigation  Co., 
53  Mont.  254,  163  P  473;  Alden  M.  Co. 
V.  Eandall,  99  Neb.  44,  154  NW  866; 
Bankers'  Union  v.  Laudis,  75  Neb. 
625,  106  NW  973;  Bankers'  Life  Ins. 
Co.  V.  Eobbins,  53  Neb.  44,  73  NW  269; 
Provins  v.  Lovi,  6  Okl.  94,  50  P  81; 
Meinert  v.  Harder,  39  Or.  609,  65  P 
1056;  Maddox  v.  Apperson,  14  Lea 
(Tenn.)  596;  McGloin  v.  McGloin,  70 
Tex.  634,  8  SW  305;  Sharp  v.  Schmidt, 
62  Tex.  263;  Johnson  V;  Templeton,  60 
Tex.  238;  Texas  Cent.  E.  Co.  v.  Hoff- 
man (Tex.  Civ.),  193  SW  1140;  Wal- 
ker V.  Chatterton  (Tex.  Civ.),  192  SW 
1085;  First  Nat.  Bk.  v.  Hartzog  (Tex. 
Civ.),  192  SW  363;  Union  Pae.  E.  Co. 
V.  Miller  (Tex.  Civ.),  192  SW  358; 
Hester  v.  Baskin  (Tex.  Civ.),  184  SW 
726;  First  Nat.  Bk  v.  Henwood  (Tex. 
Civ.),  183  SW  5;  Medlin  v.  Common- 
wealth B.  Co.  (Tex.  Civ.)  180  SW  899; 
Sperry  v.  Sperry  (Tex.  Civ.),  103  SW 
419;  White  v.  Powell,  38  Tex.  Civ.  38, 
84  SW  836;  Iron  Co.  v.  Quesenberry, 
50  W.  Va.  451,  40  SE  487. 

[a]  Insufficient  allegations. — (1)  That 
the  petitioner  "  had  and  has  a  per- 
fectly good  and  valid  defense,  as  he 
is  advised,"  is  insufficient.  JefEery  v. 
Fitch,  46  Conn.  601.  (2)  "That  the 
plaintiff  has  a  good  and  valid  defense 
to  said  action,  as  appears  from  the 
answer  filed  in  said  cause,"  is  an  alle- 
gation of  a  conclusion  of  law.  Bank- 
ers' Union  v.  Landis,  75  Neb.  625,  106 
NW   973. 

[b]  That  complainant  will  be  able  to 
present  his  defense  upon  a  new  trial 
must  be  shown.  Berger  v.  Horlock,  10 
Cal.  App.  352,  101  P  918;  Bailey  v. 
Indemnity  Co.,  5  Cal.  App.  740,  747,  91 
P  416,  419. 

488-51  Hawley  v.  Assur.  Co.,  28 
Cal.  App.  41,  151  P  153;  Dunne  v. 
Yund,  52  Mont.  24,  155  P  273;  Alden 
Mere.  Co.  v.  Eandall,  99  Neb.  44, 
154   NW   866;     Parker   v.   Parker,   73 
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Neb.  4,  102  NW  85;  McCall  v.  Looney, 
4  Neb.  (Unof.)  715,  96  NW  238  (that 
court  making  record  had  no  longer 
jurisdiction  to  correct  it):  Bankers' 
Life  Ins.  Co.  v.  Eobbins,  53  Neb.  44, 
73  NW  269;  Frost  v.  Akin  (Okl.),  159 
P  752;  Meinert  «.  Harder,  39  Or.  609, 
65  P  1056;  Bryorly  v.  Clark,  48  Tex. 
345. 

[a]  If  he  bad  an  adequate  remedy 
at  law,  he  must  satisfactorily  excuse 
his  failure  to  resort  to  his  legal  rem- 
edy. Evans  v.  Wilhite,  167  Ala.  587, 
52  S  845. 

[b]  Where  a  motion,  to  vacate  a 
judgment  is  held  to  he  a  concurrent 
remedy,  with  a  suit  in  equity  for  the 
same  purpose,  the  petitioner  is  not  re- 
quired to  acquit  himself  of  negligence 
in  failing  to  apply  for  relief  by  motion. 
Bowsmau  v.  Anderson,  62  Or.  431,  123 
P  1092,  125  P  270. 

488-52  Chicago  Life  Ins.  Co.  v.  Eob- 
ertson,  147  Ky.  61,  143  SW  740;  Oap- 
erton  v.  Waaslow,  18  Tex.  126;  Pa- 
trucio  V.  Selkirk  (Tex.  Civ.),  160  SW 
635;  Spokane,  etc.,  Lumb.  Co.  v.  Stan- 
ley, 25  Wash.  653,  66  P  92;  Roberts 
V.  E.  Co.,  21  Wash.  427,  58  P  576; 
Wheeler  v.  Moore,  10  Wash.  309,  38 
P  1053. 

[a]  A  verification  hy  one  of  several 
complainants  suf&ces.  Ewing  v.  Lam- 
phere,  147  Mich.  659,  111  SW  187,  118 
AmSt  563. 

488-53  [a]  Affidavits  of  witnesses. 
A  bill  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  should  be 
supported  by  the  afiidavits  of  the  wit- 
nesses by  whom  it  is  proposed  to  prove 
the  facts  relied  on,  or  some  excuse 
should  be  shown  for  not  obtaining 
them.  Fuller  v.  Little,  69  111.  229; 
Tatum  V.  Tate,  77  Miss.  684,  27  S  647; 
Burnley  i;.  Eice,  Adams  &  Co.,  21  Tex. 
171. 

488-54  Maddox  v.  Apperson,  14  Lea 
(Tenn.)  596;  Walker  v.  Day,  8  Baxt. 
(Tenn.)  77. 

[a]  Where  there  is  fraud  in  procuring 
jurisdiction. — Where  the  court  has 
jurisdiction  of  the  subject  matter  and 
parties,  and  the  fraud  perpetrated  was 
in  the  procurement  of  jurisdictiom,  the 
party  seeking  to  set  aside  the  judg- 
ment must  ask  that  the  judgment  be 
opened  up  to  such  an  extent  only  as 
will  allow  him  to  make  a  meritorious 
defense.    Hollinger  v.  Beeme,  138  Ind. 


363,  36  NE  1114,  46  AmSt  402,  24  LEA 
46.         / 

[b]  Where  the  judgment  is  rendered 
through  the  unauthorized  appearance 
of  an  attorney  foi  the  defendant,  the 
defendant  should  not  ask  to  perpetu- 
ally enjoin  the  judgment  and  have  it 
declared  a  nullity,  cut  should  ask  that 
it  be  opened  up  and  the  proceedings 
thereon  stayed  until  there  can  be  a 
trial  on  the  merits.  Hollinger  v.  Eeeme 
138  Ind.  363,  36  NE  1114,  46  AmSt  402, 
24  LEA  46. 

[c]  That  judgment  be  set  aside  or 
failing  this,'  that  a  restitution  of  what 
defendant  had  received  by  virtue  there- 
of may  be  prayed  for.  Henry  v. 
Meighen,  46  Minn.  548,  49  NW  323. 
489-60  English  v.  English,  146  Ga. 
482,  91  SE  542. 

[a]  Statute  of  limitations  cannot  he 
pleaded  by  demurrer  even  where  the 
objection  is  apparent  on  the  face  of  the 
bill.  Moody  v.  Wike,  170  N.  C.  541, 
87  SE  350. 

489-62  McNeil  v.  McNeil,  78  Fed. 
834;  Standard  Coal  Co.  v.  Weisel  (Ala.), 
74  S  935;  Bank  v.  Deal  (Ga.),  90  SE 
958;  Slosson  v.  Slosson,  192  111.  App. 
259;  Treat  v.  Life  Assn.,  167  111.  App. 
371;  Broekman  v.  Brockman,  133  Minn. 
148,  157  NW  1086;  Kinsland  v.  Adams, 
172  N.  C.  765,  90  SE  899;  First  Nat. 
Bk.  V.  Hartzog  (Tex.  Civ.),  192  SW 
363;  Cantwell  v.  Banking  Co.,  47  Utah 
150,  151  P  986. 

489-63  Dowling  v.  Water  Co.,  174 
Cal.  218,  162  P  894;  Beeland  v.  Banking 
Co.,  145  Ga.  839,  90  SE  46. 
490-64  [a]  No  jury  Is  required  for 
a  determination  of  the  questions  in- 
volved. Spokane  Co.-op.  Min.  Co.  v. 
Pearson,  28  Wash.  118,  68  P  165. 

[b]  The  validity  of  the  judgment  will 
not  be  inquired  into  unless  it  appears 
that  no  debt  is  owing,  for  which  judg- 
ment could  equitably  be  rendered,  or 
that  the  complainant  is  not  equitably 
■bound  to  pay  any  part  of  the  debt. 
Berg  V.  Bank,  84  111.  App.  614;  Tomp- 
kins V.  Lang,  74  111.  App.  500. 

[c]  The  original  case  will  not  he  re- 
opened if  the  issues  presented  by  the 
kill  were  not  raised  by  the  pleadings, 
or  necesiarily  involved  in  the  original 
action.  Wooley  v.  Sullivan  (Tex.  Civ.), 
43  SW  919. 

[d]  Where  a  judgment  is  attacked 
for  procurement  hy  undue  means,  the 
entire  proceedings  in  the  original  cause 
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are  open  to  examination.  Talbdt  v. 
Pro  vine,  7  Baxt.  (Tenn.)  502. 
[e]  Findings. — In  an  action  to  im- 
peaot  a  judgment  for  fraud,  it  is  not 
sufficient  to  find  in  general  terms  with- 
out specifying  a  single  act  or  single 
statement  upon  which  such  a  conclu- 
sion can  be  predicated.  Everett  v. 
Everett,  180  N.  Y.  452,  464,  73  NE 
231. 

490-65  Marshall  v.  Holmes,  141  IT. 
S.  589,  12  Sup.  Ct.  62,  35  L  ed.  870; 
Arrowsmith  «.  Gleason,  129  IT.  S.  86, 
98,  9  Sup.  Ct.  237,  32  L.  ed.  630;  Her- 
bert V.  Herbert,  47  N.  J.  Eq.  11,  20 
A  290;  Grafton  &  G.  R.  Co.  v.  Davis- 
son,  45  W.  Va.  12,  29  SE  1028,  72  Am 
St  799. 

[a]  The  granting  of  relief  lies  in  tbe 
sound  discretion  of  the  court.  Biddle 
11.  Quinn,  32  Utah  341,  90  P  893. 

[b]  Relief  not  broader  than  pleadings. 
The  judgment  or  decree  must  be  within 
and  not  broader  than  the  pleadings. 
Howard  v.  Scott,  225  Mo.  685,  125  SW 
1158. 

[c]  Injunction  prohibiting  enforce- 
ment of  judgment  is  the  appropriate 
relief.  Nesson  v.  Gibson,  224  Mass. 
212,  112  NE  870;  Eumsey  v.  Howe,  50 
Okl.  326,  150  P  1060. 

[d]  Notwithstanding  a  suspensive  ap- 
peal has  been  dismissed  and  a  devolu- 
tive appeal  has  been  taken  and  is  pend- 
ing, an  injunction  may  issue  to  restrain 
the  execution  of  a  judgment,  where,  an 
action  for  nullity  of  a  judgment  prop- 
erly lies.  State  ex  rel.  Pelletier  v. 
Sommerville,  112  La.  1091,  36  S  864. 
[ej  Temporary  injunction. — (1)  Where 
a  petition  shows,  upon  its  face,  that 
the  plaintiff  is  entitled  to  have  the 
judgment  attacked  set  aside,  a  tempo- 
rary injunction  restraining  execution 
of  the  judgment  pending  the  final  de- 
termination of  the  case  on  the  merits 
may  issue.  Lieserowitz  v.  E.  Co.,  80 
m.  App.  248;  Garlick  v.  Reece,  8  La. 
101;  Butler  v.  Peyton,  4  Hayw.  (Tenn.) 
88;  Texas  &  P.  E.  Co.  v.  Miller  (Tex. 
Civ.),  171  SW  1069.  (2)  Art.  4648 
of  the  Rev.  Statutes  of  Texas  which  in- 
hibits the  issuance  of  an  injunction  to 
stay  the  execution  of  one  year  from 
its  rendition,  does  not  apply  to  a  di- 
rect suit  based  upon  equitable  grounds 
to  vacate  a  judgment  and  enjoin  its 
execution.  Texas  &  P.  E.  Co.  v.  Miller 
(Tex.  Civ.),  171  SW  1069. 


[f]  Leave  to  plead. — Equity  cannot 
set  aside  a  judgment  of  a  court  and 
give  leave  to  plead  in  the  suit  in 
which  it  was  recovered.  Herbert  v. 
Herbert,  47  N.  J.  Eq.  11,  20  A-  290. 
490-66  Hayes  v.  Phonograph  Co.,  65 
N.  J.  Eq.  5,  55  A  84;  Wolcott  v.  Jack- 
son, 52  N.  J.  Eq.  387,  28  A  1045;  Moore 
V.  Gulley,  144  N.  C.  81,  56  SE  6S1,  10 
LEA  (NS)  242. 

[a]  Law  and  equity  in  same  court. 
In  Texas,  when  complaint  is  made  of 
a  judgment  after  the  conclusion  of  the 
term,  the  complainant  must  set  forth 
the  facts  of  his  case,  as  well  as  the 
grounds  upon  which  he  seeks  to  set 
aside  the  judgment,  and  the  whole,  case 
is  decided  by  the  jury  under  proper 
instructions  from  the  court.  If  the 
jury  find  the  judgment  should  be  set 
aside,  they  at  the  same  time  pass  upon 
the  merits  of  the  case;  but  if  they  find 
that  the  judgment  should  not  be  va- 
cated, they  proceed  no  further,  and  the 
judgment  is  left  standing  to  be  exe- 
cuted as  an  original  judgment.  Roller 
V.  Wooldridge,  46  Tex.  485;  Taylor, 
Knapp  &  Co.  v.  Fore,  42  Tex.  256; 
Bowden  v.  Crow,  2  Tex.  Civ.  App.  591, 
21   SW  612. 

[b]  A  decree  perpetuating  an  injunc- 
tion, setting  aside  and  cancelling  the 
judgment  attacked,  directing  a  new 
trial  of  the  cause  which  has  been  ter- 
minated and  finally  disposing  of  the 
equity  suit  is  erroneous.  The  judgment 
at  law  is  security  for  anything  the 
judgment  creditor  may  be  entitled  to, 
and  therefore  the  court  should  con- 
tinue the  injunction,  direct  the  proper 
issues,  and  upon  the  coming  in  of  the 
verdict  perpetuate  the  injunction,  or 
dissolve  it  in  whole  or  in  part,  ac- 
cording to  the  finding  of  the  jury.  Rust 
V.  Ware,  6  Gratt.  (47  Va.)  50,  52  Am 
Dee  1001;  Knifong  v.  Hendricks,  2 
Gratt.  (43  Va.)  212,  44  AmDec  385. 

[c]  Wliere  the  eTidence  is  somewhat 
conflicting  (1)  and  there  has  been  no 
trial  at  law,  equity  will  open  the  case 
and  send  it  back  to  a  court  of  law  to 
■be  tried,  rather  than  grant  a  perpetual 
injunction  against  the  collection  of  the 
judgment.  Wilday  v.  MeConnel,  63  111. 
278.  (2)  "Having  acquired  jurisdic- 
tiom  of  the  controversy,  it  is  competent 
not  only  to  open  the  judgment  but  to 
examine  the  merits  of  the  claim  upon 
which  the  judgment  was  founded,  and 
to  make  a  final  disposition  of  the  orig- 
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inal  demand."  Propst  v.  Meadows,  13 
111.  IB?,  170. 

490-67  See  Cummins  v.  Kennedy,  4 
J.  J.  Marsh,  (Ky.)  642;  Newman  v. 
Taylor,  69  Miss.  670,  13  S  831. 
[a]  Where  the  fiaud  is  In  the  incep- 
tion of  the  action  at  law,  a  new  trial 
should  not  ordinarily  be  granted  or 
awarded, — at  least,  unless  asked  for — 
but  the  judgment  should  be  simply  an- 
nulled, which  amounts  to  wiping  out  or 
abating  the  original  action  from  its 
inception.  Colby  v.  Colby,  64  Minn. 
549,  67  NW  663. 

491-68  Newman  v.  Taylor,  69  Miss. 
670,  13  S  831. 

[a]  Bemedy  where  judgment  cannot 
be  set  aside. — A  petition  for  equitable 
relief  on  the  ground  of  compromise  and 
settlement  which  is  not  sustained  by 
the  proof  should  not  be  dismissed  with- 
out giving  the  petitioner  a  judgment 
for  the  money  paid  through  mistake. 
Dotson  V.  Carter  (Ky.),  112  SW  1116. 

[b]  Certifying  verdict. — A  court  of 
chancery  on  gramting  a  new  trial  may 
order  the  verdict  to  be  certified  into 
chancery,  and  proceed  to  make  a  final 
decree  in  the  cause.  Wilson  v.  Bucker, 
1  Call  (5  Va.)  500. 

[c]  "While  the  court  may  have  the 
right  merely  to  open  the  judgment  and 
send  the  parties  back  to  the  court  of 
law  to '  try  the  case  over  again,  and 
thus  granting  a  new  trial,  yet  its  ordi- 
nary course  would  be  to  hear  the  ease 
and  decide  it,  decreeing  a  perpetual 
injunction  against  the  enforcement  of 
the  judgment  if  the  defense  should  be 
fully  sustained,  or  an  injunction 
against  its  enforcement  for  but  a  part 
if  the  defense  went  only  to  a  part  of 
the  claim  upon  which  the  judgment 
was  rendered."  JefEery  v.  Fitch,  46 
Conn.  601. 

[d]  Where  the  grounds  of  relief  are 
purely  equitable,  or  such  as  the  chan- 
cellor had  original  jurisdiction  of,  con- 
currently with  the  common-law  courts, 
a  new  trial  will  not,  in  general,  be 
awarded,  but  the  chancellor  will  close 
the  controversy  by  a  decree  settling 
the  rights  of  the  parties  without  re- 
mitting them  to  the  common-law  trib- 
unal. Cummins  v.  Kennedy,  4  J.  J. 
Marsh.   (Ky.)   642. 

491-69  [a]  In  niinois  it  has  been 
the  practice  on  setting  aside  a  judg- 
ment obtained  by  fraud  or  mistake,  no 
equitable  element  existing  in  the  orig- 


inal controversy,  to  omit  an  adjudica- 
tion of  the  original  controversy  on  the 
merits,  and  leave  the  parties  to  pur- 
sue their  remedy  in  the  legal  forum. 
Peirce  v.  First  Nat.  Bank,  181  111.  App. 
100;  Lieserowitz  v.  E.  Co.,  80  111.  App. 
248.  See  also  How  v.  Mortell,  28  111. 
478. 

[b]  If  the  judgment  has  been  en- 
forced, equity  will  require  repayment 
or  restoration  of  the  money  or  property 
received  upon  the  judgment.  Hayes  v. 
Phonograph  Co.,  65  N.  J.  Eq.  5,  55 
A  84. 

[c]  On  setting  aside  a  judgment  in 
ejectment,  it  is  proper  to  decree  the 
restoration  of  the  premises,  thereby 
placing  the  parties  in  the  same  posi- 
tion they  occupied  before  the  rendition 
of  the  judgment.  How  v.  Mortell,  28 
111.  478. 

491-70  [a]  Iiies  in  court's  discre- 
tion.— Dissolution  of  a  temporary  in- 
junction rests  in  the  discretion  of  the 
court.  Ewing  v.  Lamphere,  147  Mich. 
659,  111  NW  187,  118  AmSt  563. 
491-71  Hilt  «.  Heimb'erger,  140  111. 
App.  129;  Eeich  v.  Cochran,  41  Misc. 
621,  85  NYS  247,  258. 

[a]  Where  equitable  rights  of  the 
parties  are  involved  and  by  the  vaca- 
tion, of  the  judgment  one  is  liable  to 
be  deprived  of  his  interests  in  property, 
courts  of  equity  uniformly  impose  such 
terms  as  a  condition  to  vacating  the 
judgment  as  will  fully  protect  them. 
Geisberg  v.  O'Laughlin,  88  Minn.  431, 
93  NW  310. 

[b]  Amount  of  security  required. 
§613  of  the  New  York  Code  requiring 
as  a  condition  of  staying  proceedings 
upon  a  judgment  for  a  sum  of  money 
that  the  full  amount  of  the  judgment 
be  paid  into  court,  or  an  undertaking 
be  given  in  lieu  thereof  as  well  as  an 
undertaking  to  secure  payment  of  dam- 
ages applies  to  actions  to  impeach 
judgments  where  temporary  injunctions 
are  sought.  Ingalls  v.  Merchants'  Nat. 
Bank,  51  App.  Div.  305,  64  NYS  911. 
491-72  [a]  Effect  of  judgment.— (1) 
the  annulling  of  a  judgment  amounts 
to  wiping  out  or  abating  the  original 
action  from  its  inception.  Colby  «. 
Colby,  64  Minn.  549,  67  NW  663;  Cur- 
tiss  V.  Bell,  131  Mo.  App.  245,  111  SW 
131.  (2)  The  jurisdiction  of  the 
equity  court  is  at  an  end,  there  being 
no  showing  of  a  defense  in  equity 
(How  V.  Mortell,  28  111.  478).  (3)  The 
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parties  will  then  be  required  to  proceed 
at  law  (Trefz  v.  Ins.  Co.,  8  Fed.  177j 
How  V.  Mortell,  28  111.  478.  See  infra, 
note  68). 

[b]  Appeal  and  review. — (1)  A  judg- 
ment in  equity  setting  aside  a  former 
judgment  is  a  final  judgment  and  is  ap- 
pealable. Curtiss  V.  Bell,  131  Mo.  App. 
245,  111  SW  131.  (2)  The-  discretion 
of  the  trial  court  will  not  be  inter- 
ferred  with  except  in  very  clear  cases 
of  abuse.  Eiddle  v.  Quinn,  32  Utah  341, 
90  P  893.  (3)  Especially  is  this  true 
where  the  court  has  exercised  its  dis- 
cretion in  favor  of  requiring  both  par- 
ties to  submit  to  a  trial  on  the  merits. 
Eiddle  v.  Quinn,  32  Utah  341,  90  P  893. 


BONDS 
496-1  [a]  Action  on  Interest  coupon. 
An  interest  coupon  not  being  nego- 
tiable, the  complaint  in  an  action  there- 
on must  allege  the  issuance  and  deliv- 
ery of  the  bond  and  the  lapse  of  time 
or  other  circumstances  which  w6uld 
render  the  interest  due.  Apple  v.  Mach. 
Co.,  76  Misc.  241,  134  NYS  582. 
496-2  American  Surety  Co.  v.  StefEen 
(Mo.  App.),  214  SW  806. 
497-6  [a]  Title. — An  allegation  that 
the  interest  coupon  came  lawfully  into 
the  possession  of  plaintiflE  is  not  a  suf- 
ficient allegation  of  title  thereto.  Ap- 
ple V.  Mach.  Co.,  76  Misc.  241,  134  N 
YS  582. 

497-7  Williams  v.  Stocks,  19  6a.  App. 
123,  91  SB  228;  Bentley  O.  Co.  v.  Peek 
(Okl.),  166  P  880. 

498-14  Erratum. — Cross-reference  to 
title  "Profert  Oyer"  should  be  to  title 
"Oyer  and  Profert." 
499-19  [a]  The  contract  should  be 
pleaded,  or  petition  should  allege  that 
the  same  is  lost  or  beyond  the  reach  of 
plaintiff.  National  Surety  Co.  v.  Board 
of  Education,  36  Okl.  569,  129  P  25. 
499-23  U.  S.  V.  Breymann,  228  Fed. 
808;  Sacks  v.  Mussenbaum,  92  Conn. 
682,  104  A  393. 

503-38  [a]  Nonpayment.— Where 
the  bond  provided  that  the  principal 
should  pay  any  judgments  that  might 
be  rendered  upon  dismissal  or  trial  of 
certain  appeals,^  "or"  surrender  her- 
self in  satisfaction  thereof,  the  com- 
plaint averring  simply  non-payment  of 
the  judgments,  without  specifically 
negativing  the  condition  following  the 
disjunctive  "or,"  was  held  sufBcient. 


National  Surety  Co.  v.  P.,  54  Colo.  365, 
130  P  843. 

503-42  Virginia  &  W.  V.  Coal  Co, 
V.  Charles,  251  Fed.  83;  Mechanics' 
Bank  &  Trust  Co.  v.  Whilden,  175 
N.  C.  52,  94  SE  723;  La  Belle  Iron 
Works  V.  Bank,  74  W.  Va.  569,  82  SB 
614. 

504-48  U.  S.  V.  Breymann,  228  Fed. 
808;  Davis  v.  White  (Tex.  Civ.),  207 
SW  679. 

[a]  In  actions  on  penal  bonds  the  spe- 
cific breach  must  be  assigned.  Mutual 
Benefit  Ins.  Co.  v.  Brown,  80  Mo.  App. 
459. 

505-50  U.  S.  V.  Breymann,  228  Fed. 
808;  Loeb  v.  Montgomery,  7  Ala.  App. 
325,  61  S  642. 

[a]  Facts  within  defendant's  knowl- 
edge.— Assignment  of  breach  need  not 
specify  facts  peculiarly  within  the 
knowledge  of  the  defendant.  New- 
castle V.  Tomaii,  4  Boyce  (Del.)  242, 
88  A  65. 

506-62  U.  S.  V.  Breymann,  228  Fed. 
808. 

509-85  Clark  jj.  Wilmington  Tr.  Co. 
(Del.),  105  A  834. 

509-87     [a]     Flea    in    discharge    or 
avoidance  of  bond  must  positively  and 
directly  state  the  matter  in  discharge 
or  avoidance  and  such  matters  may  not 
be  inferred  arguendo   or  upon  conjec- 
tures.   Illinois  Surety  Co.  v.  U.  S.,  229 
Fed.  527,  143  CCA  601. 
510-91     [a]    That  bond  was  iiuprop- 
erly  drafted  is  no  defense.     Harris  v. 
Woodard,  142  Ga.  297,  82  SE  902. 
511-8    La  Belle  Iron  Works  v.  Bank, 
74  W.  Va.  569,  82  SE  614. 
514-17    P.  V.  Eevelli,   184  111.   App. 
233. 

515-23    Erratum. — Cross-reference  to 
title    "Eecords"    should    be    to    title 
"Nul  Tiel  Record." 
[a]    Only    existence    of    recognizance 
put  in  issue  by  plea  of  nul  tiel  record. 
West  V.  S.  (Fla.),  78  S  275. 
519-45     [a]  Demurrer. — The  due  exe- 
cution  of   the  bond   being  charged  in  ; 
the  petition,   the   defense  that  it  was 
given    without    consideration,    not    ap- 
pearing therein,  cannot  be  raised  by  de- 
murrer.   Ahsmuhs  v.  Bowyer,  39   Okl. 
376,  135  P  413,  50  LEA  (NS)  1060. 
519-46      See    Wood    v.    Scudder,    165 
App.  Div.  254,  140  NYS  284,  for  plea 
setting  up  as  a  separate  defense  that 
"bond    was    executed    and    assigned    to 
the  plaintiff  pursuant  to  a  corrupt  and 
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usurious    agreement    between    plaintiff 
and  defendant. 

523-60  [a]  Variance.  —  Where  the 
complaint  declares  on  a  bond  under 
seal  and  the  proof  discloses  an  un- 
sealed promise  to  pay,  there  is  a  fatal 
,  variance.  Hughes  v.  Spratling,  3  Ala. 
App.  517,  57  S  629. 
530-11  McHaney  v.  Bank  (Tex. 
Civ.),  196  SW  997. 
530-13  [a]  Sanity  of  maker. — Ques- 
tion whether  the  maker  at  the  time 
of  the  execution  of  the  note  was  in 
the  enjoyment  of  a  lucid  interval,  is 
one  for  the  jury  to  determine.  Line 
V.  Line,  119  Md.  403,  86  A  1032,  Ann 
Casl914D,  192. 

534-28  [a]  Form  of  judgment. — In 
an  action  on  the  bond  there  can  be 
but  one  judgment,  and  that  must  be 
for  the  amount  of  the  penalty,  with 
an  assessment  of  damages  for  the 
breaches  assigned,  and  if  subsequent 
breaches  occur,  the  remedy  is  by  scire 
facias  upon  that  judgment.  Keating 
V.  Peddrick,  240  Pa.  590,  88  A  11. 
535-31  Summit  v.  Traction  Co.,  85 
N.  J.  L.  193,  88  A  1048. 
536-32  Keating  ti.  Peddrick,  240  Pa. 
590,  88  A  11. 

538-39  Northwes,tern  T.  C.  Co.  v. 
Caldwell,  234  Fed.  491,  148  CCA  257. 
538-40  Eugley  v.  Sproul,  115  Me. 
463,  99  A  443;  Cramp  &  Co.  v.  Doughty, 
89  N.  J.  L.  288,  98  A  260. 
[a]  Measure  of  recovery  in  bonds  run- 
ning to  the  government  is  not  actual 
damage  sustained  but  the  entire  pen- 
alty as  a  punishment  for  the  breach 
of  its  laws.  Illinois  Surety  Co.  v.  IT.  8., 
229  Fed.  627,  143  CCA  595. 
540-44  Cramp  &  Co.  v.  Doughty,  89 
N.  J.  L.  288,  98  A  260. 


BREACH  OF  FBOMISE 
546-2     Johnson  v.  Blomdahl,  90  Wash. 
625,  156  P  561. 

547-3  Johnson  v.  Blomdahl,  90  Wash. 
625,  156  P  561. 

547-6     Chapman    v.   Brown,   192   Mo. 
App.  78,  179  SW  774. 
548-11     Waddell  v.  Wallace,  32  Okl. 
140,  121  P  245. 

549-15  Erwin  v.  Jones,  192  Mo.  App. 
326,  180  SW  428. 

549-16  Huggins  v.  Carey  (Tex. 
Civ.),  149  SW  390. 

549-17  [a]  Where  no  time  for  per- 
formance of  a  marriage  is  fixed  actions 
for   breach    may    be   brought    after   a 


reasonable  time.  Corduan  v.  McCloud, 
87  N.  J.  L.  143,  93  A  724,  LEA1915D, 
1190. 

551-21     Lainfiesta    v.     Sturges,    107 
Mise.  458,  176  NYS  577. 
552-22     Erwin    v.    Jones,    192    Mo. 
App.  326,  180  SW  428. 
552-25     [a]     Nor   where    defendant 
has  Impliedly  repudiated  his  promise. 
Bowes  V.  Sly,  96  Kan.  388,  152  P  17. 
553-26     Crossett  v.  Brackett  (N.  H.), 
105   A  5.     Comp.  Erwin  v.  Jones,  192 
-bio.  App.  326,  180  SW  428. 
553-27    Heggie  v.  Hayes  (Tenn.),  208 
SW  605. 

[a]  Time  for  performance  of  contract 
need  not  be  pleaded,  for  in  absence 
of  such  allegation  law  will  imply  a 
reasonable  time.  Bowes  v.  Sly,  96 
Kan.  388,  152  P  17. 
553-29  [a]  Flalntiif  need  not  allege 
her  legal  capacity  to  enter  into  a  eon- 
tract  of  marriage,  it  will  be  presumed 
in  the  absence  of  averment  and  proof 
to  the  contrary.  Chapman  v.  Brown, 
192  Mo.  App.  78,  179  SW  774. 
553-30  Stamm  v.  Wood,  86  Or.  174, 
168  P  69;  Heggie  v.  Hayes  (Tenn.), 
208  SW  665. 

554-31     Hendry  v>.  Ellis,  61  Fla.  277, 
54  S  797,  33  LEA  (NS)  702. 
554-32     Huggins  v.  Carey,  108  Tex. 
358,  194  SW  133. 

554-33  Hendry  e.'  Ellis,  61  Fla.  277, 
54  S  797,  33  LEA  (NS)  702;  Welge 
V.  Jenkins  (Tex.  Civ.),  195  SW  272. 

[a]  That  an  abortion  was  advised  by 
defendant  after  seducing  plaintiff  may 
be  proved.  Huggins  r.  Carey  (Tex. 
Civ.),  149  SW  390. 

[b]  Injury  to  health  may  be  proved 
as  an  item  of  damages  without  "being 
specially  pleaded.  Hively  v.  Golnick, 
123  Minn.  498,  144  NW  213,  AnnCas 
1915A,  295,  49  LEA   (NS)   757. 

[c]  To  recover  punitive  damages  there 
must  be  allegations  of  malice,  wanton- 
ness, or  recklessness.  Hively  v.  Gol- 
nick, 123  Minn.  498,  144  NW  213,  Ann 
Casl915A,  295,  49  LEA  (NS)  757; 
Vine  V.  Casmey,  86  Minn.  74,  90  NW 
158. 

[d]  Where  damages  are  alleged  in 
general  form  the  plaintifl  can  recover 
as  compensatory  damages  for  mental 
suffering  and  injury  to  health  oc- 
casioned by  the  breach  of  the  contract. 
Houser  v.  Carmody,  173  Mich.  121,  139 
NW  9. 
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[e]  Nor  release. — Bundy  v.  Dickinson 
(Wash.),  182  P  947. 

555-39  [a]  Inconsistent  defenses,  as 
denial  of  contract,  postponement  of 
performance,  and  mitigation  of  dam- 
ages may  be  pleaded  in  same  answer  if 
separately  stated.  Parsons  v.  Trow- 
bridge, 226  Fed.  15,  140  CCA  310. 
556-41  Freeman  v.  Bennett  (Tex. 
Civ.),  195   SW  238. 

556-42  [a]  Legal  incapacity  of 
plaintiff  to  enter  into  marriage  con- 
*traet  must  be  specially  pleaded.  Chap- 
man V.  Brown,  192  Mo.  App.  78,  179 
SW  774. 

[b]  Where  a  valid  marriage  contract 
is  entered  into  prior  to  sexual  inter- 
course and  such  intercourse  is  not  the 
sole  consideration  therfor  illegality 
of  consideration  cannot  be  pleaded. 
Welge  V.  Jenkins  (Tex.  Civ.),  195  SW 
272. 

557-45  DreibelbisB  v.  Banner,  196 
Mo.  App.  236,  195  SW  68.  See  San- 
born V.  Bay,  194  Fed.  351,  114  CCA 
242.     ■ 


BREACH  OF  THE  PEACE 

558-2     S.  V.  Mancini,  91  Vt.  507,  101 
A  581. 

[a]  Compared  with  disorderly  con- 
duct.— Garvin  v.  Mayor,  etc.,  15  Ga. 
App.  633,  84  SE  90. 
559-4  S.  V.  Eeichman,  135  Tenn.  685, 
188  SW  597;  S.  V.  Boyd,  91  Vt.  88,  99 
A  515. 

559-12     S.   V.   Webb,    163    Mo.   App. 
275,  146  SW  805. 

559-13     S.  V.  Boyd,  91  Vt.  88,  99  A 
515. 

560-20    Elmore  .v.   8.,   15    Ga.    App. 
461,  83  SE  799. 

563-35     Ex  parte  Deusing  (Cal.),  173 
P  930. 

563-36  [a]  Wlien  statute  makes  it 
misdemeanor  for  any  person  to  "wil- 
fully disturb  the  peace"  an  informa- 
tion charging  that  accused  did  unlaw- 
fully disturb,  etc.,  is  insufficient.  S. 
V.  Waters  (Mo.  App.),  189  S"W  624. 
564-41  P.  V.  Strudler,  96  Misc.  650, 
161  NYS  1105. 

565-43    Josey  v.  S.,  20  Ga.  App.  85, 
92  SB  763. 

565-45     Jackson  v.  8.,  14   Ga.   App. 
19,  80  SE  20. 


BEIBERY 

567-9  P.  f.  Halpin,  276  111.  363,  114 
NE  932. 

567-10  P.  V.  O'Brien,  277  111.  305, 
115  NE  123;  Williams  v.  S.  (Ind.),  123 
NB  209;  S.  v.  Williams,  22  N.  M.  337, 
161  P  334. 

[a]  The  words  "  executive,  legislative, 
or  jucficial"  officer  are  used  in  their 
broadest  sense  and  embrace  state,  coun- 
ty, or  precinct  officers.  Davis  v.  S. 
(Tex.  Civ.),  158  SW  288. 
568-20  P.  r.  Bennett,  182  App.  Div. 
871,  170  NYS  718. 

[a]  Duplicity.  —  Under  §105  Penal 
Code,  bribery  may  be  committed  by 
asking  for,  receiving,  or  agreeing  to 
receive  a  bribe,  and  when  all  three 
acts  are  committed  at  the  same  time 
they  constitute  but  a  single  crime  and 
an  information  charging  all  is  not 
duplicitous.  P.  V.  Vazquez,  20  P.  E. 
338. 

568-21  [a]  The  nature  of  the  mat- 
ter in  reference  to  which  the  acts  of 
the  officer  were  intended  to  be  in- 
fluenced should  be  described.  Eepublic 
Hawaii  v.  Young  Hee,  10  Haw.  114. 
569-22  P.  V.  Glass,  158  Cal.  650,  112 
P  281;  U.  S.  V.  Bautista,  14  Phil.  Isl. 
579;  Minter  v.  8.,  70  Tex.  Cr.  634,  159 
SW  286. 

[a]  Need  not  state  how  the  offense 
was  committed.  If  stated  it  may  be 
considered  as  surplusage.  Diegel  v.  8., 
33  0.  C.  C.  S2,  aff.  86  O.  St.  310,  99 
NE  1125. 

569-23  Colson  v.  8.,  71  Fla.  267,  71 
S  277. 

[a]  State  or  county  officer. — Where 
indictment  was  for  offering  a  bribe  to 
an  assistant  county  officer  it  need  not 
allege  whether  he  was  a  state  or  coun- 
ty officer.  The  fact  that  it  recited  he 
was  a  judicial  officer  was  immaterial, 
even  conceding  he  was  not.  Davis  -v. 
8.,  70  Tex.  Cr.  524,  158  SW  288. 
[ti]  The  Christian  name  of  officer 
solicited  need  not  be  averred.  Eoden 
i;.  S.,  5  Ala.  App.  247,  59  S  751;  P.  v. 
Furlong,  127  NYS  422. 

[c]  The  officer's  powers  and  duties 
need  not  appear  in  indictment.  S.  v. 
Nick,  66  Wash.  134,  119  P  15. 

[d]  Knowledge  of  official  character  of 
the  other  (1)  need  not  be  averred. 
P.  V.  Glass,  158  Cal.  650,  112  P  281; 
Diegel  v.  8.,  33  0.  C.  C.  82,  aff.  80  0. 
St.  310,  99  NE  1125.  But  see  Petitti 
V.  S.,   7  Okl.  Cr.  12,  121  P  278.     (2) 
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Need  not  be  positively  and  directly  al- 
leged where  the  statement  of  the  act 
itself  necessarily  implies  such  knowl- 
edge. Eobinson  v.  S.,  185  Ind.  119,  113 
NE  306. 

[e]    Allegation  by  inference,  sufficient. 
Ter.  V.  Lau  Hoon,  23  Haw.  616. 
569-24     P.   V.  McCann,   247  111.   130, 
93  NE  100. 

569-25  [a]  Subject-matter  of  bribe 
must  be  within  official  duties  of  officer 
and  indictment  charging  attempt  to 
influence  officer  in  performance  of  acts 
not  within  his  duties  is  insufficient.  S. 
V.  Beliveau,  114  Me.  477,  96  A  779. 
570-26  P.  f.  Vincilione,  17  Cal.  App. 
513,  120  P  438;  Colson  v.  S.,  71  Fla. 
267,  71  S  277. 

570-28  Colson  v.  S.,  71  Pla.  267,  71 
S  277;  Ter.  v.  Lau  Hoon, '23  Haw.  616. 

[a]  Manner  of  pleading  intent. — Where 
indictment  charges  solicitation  of  a 
bribe  the  "specific  corrupt  intent  must 
J)e  pleaded,  to-wit,  "to  influence  him 
with  respect  to  his  official  duty,  action, 
vote,  etc."  S.  v.  IJavis,  90  O.  St.  100, 
106  NE  770. 

[b]  Being  a  statutory  offense  a  guilty 
intent  need  not  be  charged  or  proved. 
S.  V.  Quinn,  131  La.  490,  59  S  fll3. 

[c]  Corrupt  intent  of  giver,  need  not 
be  alleged.  Sims  v.  S.,  131  Ark.  185, 
198  SW  883. 

571-33     Colson  v.  S.,  71  Fla.  267,  71 

S    277;    S.    17.   Beliveau,    114    Me.    477, 

96  A  779. 

572-46     S.  V.  Dudoussat,  47  La.  Ann. 

977,   17   S   685.     See   P.   v.  Bock,   125 

NYS  301. 

572-48     Ex   parte   Winters,    10    Okl. 

Cr.  592,  140  P  164. 

573-54     [a]   The  failure  to  quote  the 

statutory  definition  of  a  bribe  is  not 

error  where  the  court  required  the  jury 

to  believe  beyond  a  reasonable  doubt 

every    essential    of    bribery    and    also 

charged    fully    on    reasonable     doubt. 

Minter  v.  S.,  70  Tex.  Cr.  634,  159  SW 

286. 


BRIEFS 

574-1  P.  V.  Clayton,  34  Cal.  App. 
495,  168  P  160;  Jones  v.  Schmidt  (El.), 
124  NE  835;  Simon  v.  Wabash,  58  Ind. 
App.  127,  107  NE  738;  Montgomery  v. 
S.,  14  Okl.  Cr.  298,  170  P  519;  Roberts 
V.  S.,  10  Okl.  Cr.  312,  136  P  201;  Chi- 
cago, E.  I.  &  P.  Ey.  Co.  V.  Weaver 
(Okl.),  171  P  34;  Dumas  v.  Eegistrar, 
22  P.  E.  272;  Chavarria  v.  Purdy,  22 


P.  E.  239;  Bastrop  &  Austin-Bayou 
Eiee  Growers'  Assn.  v.  Cochran  (Tex. 
Civ.),  171  SW  294. 

[a]  Definition.— "A  'brief  is  a  writ- 
ten presentation  of  the  questions  in- 
volved in  a  forensic  controversy  and  of 
the  matters  of  fact  and  of  law  which 
demand  investigation.  The  primary  ob- 
ject is  to  convey  information  to  the 
court,  and  this  cannot  be  done  without 
clearly  stating  the  ■  manner  in  which 
the  controverted  points  arise,  the  facts 
which  constitute  the  groundwork  of  the 
legal  dispute,  and  the  governing  prop- 
ositions of  law."  Brunson  v.  Emerson, 
34  Okl.  211,  124  P  979;  Farmers'  B. 
&  T.  Co.  V.  SheflEler  (Okl.),  173  P  1126; 
Johnston  c.  Bradley  (Okl.),  171  P  724; 
In  re  State  (Okl.),  171  P  475;  Welch 
V.  Cotton  (Okl.),  170  P  1174;  National 
Surety  Co.  v.  Jones  (Okl.),  170  P  1146; 
Chicago,  E.  I.  &  P.  Ey.  Co.  v.  Mackey 
(Okl.),  170  P  898;  Galvin  v.  Lynn 
(Okl.),  170  P  895;  St.  Louis  &  S.  F. 
E.  Co.  V.  Lowrance  (Okl.),  169  P  1086; 
Butte  V.  Eouth  (Okl.),  169  P  891. 

[b]  Office  of  a  brief  is  to  aid  the 
court  in  reviewing  the  case.  It  must 
cite  authorities  and  argue  the  issue. 
McConnell  v.  Davis,  46  Okl.  201,  148 
P  687. 

[c]  Review  is  not  limited  to  questions 
discussed  in  the  briefs.  Eadovieh  i;. 
Tel.  Co.,  36  Nev.  341,  135  P  920,  136 
P  704.  Comp.  Dillenbach  v.  Kerr,  99 
Neb.  840,  157  NW  1018. 

[dj  Not  a  necessary  prereq.ulsite  to 
hearing  appeal  from  an  order  granting 
temporary  injunction.  Ft.  Worth  Imp. 
Dist.  No.  1  V.  City  (Tex.  Civ.),  158 
SW  164. 

[e]  In  criminal  cases,  however,  it  ia 
the  duty  of  the  court  to  examine  the 
record  and  pass  judgment  though  no 
briefs  have  been  filed.  S.  v.  Gloglover, 
178  Mo.  App.  577,  161  SW  274;  S.  v. 
Barri  (Mo.),  199  SW  136. 

[f ]  Where  .no  prejudice  appears  from 
failure  to  file  brief  and  abstract  ap- 
peal will  not  be  dismissed.  Grosteit 
V.  Miller,  48  Utah  511,  160  P  769. 

[g]  A  motion  for  dismissal  of  an  ap- 
peal not  supported  by  brief  or  argu- 
ment, will  not  be  considered.  Murry 
V.  Daughtry,  18  N.  M.  44,  133  P  1070. 
[h]  Upon  failure  of  respondent  to  file 
reply  brief,  court  will  reverse  the^ 
judgment,  when  the  appellant's  brief 
reasonably  sustains  his  contention  that 


406 


BRIEFS 


Vol  A 


the  judgment  is  erroneous.  Buelles- 
feld  V.  Swaim  (Okl.),  168  P  1166. 
575-2  Lohman  v.  Loan  Co.,  243  Fed. 
517,  156  CCA  215;  In  re  First  St. 
Bank  (Okl.),  171  P  864. 
576-3  Pond  Creek  Coal  Co.  v.  Hat- 
field, 239  Fed.  622,  152  CCA  456;  Town 
of  Newbern  v.  Bank,  234  Fed.  209,  148 
CCA  111;  Camden  v.  Armstrong  C.  Co., 
210  Fed.  818,  127  CCA  368;  Southern, 
etc.  Ins.  Co.  v.  Kronenberg  (Ala.),  74 
S  63;  Western  U.  Tel.  Co.  v.  Eme'rson, 
14  Ala.  App.  247,  69  S  335  (Code  1907, 
V.  2,  p. '  1508) ;  Lillard  v.  Hardware 
Co.,  34  Cal.  App.  719,  168  P  707; 
West  Palm  Beach  v.  Eyder  (Fla.),  74 

5  603;  Bank  v.  Amerson  (Ga.  App.), 
91  SE  999;  Ruby  v.  Boyett,  19  Ga. 
App.  516,  91  SE  939;  William  Wagon 
Works  V.  Small  &  Sons,  19  Ga.  App. 
600,  91  SB  920;  Farkas  v.  Cohn,  19 
Ga.  App.  472,  91  SE  892;  Central  of 
G.  Ey.  Co.  V.  Larsen,  19  Ga.  App.  413, 
91  SE  517;  Morrison  v.  Bank,  19  Ga. 
App.  434,  91  SE  509;  Wilk  v.  Bank, 
19  Ga.  App.  433,  91  SE  439;  Dunaway 
V.  Stocks,  19  Ga.  App.  267,  91  SE  345; 
Williams  v.  Davis,  19  Ga.  App.  263, 
91  SE  283;  James  v.  Boyett,  19  Ga. 
App.  157,  91  SB  219;  Donahoe  v.  Owens, 
277  111.  318,  115  NE  552;  Chicago,  etc. 
Co.  V.  Brown  (Ind.  App.),  115  NE  368; 
Chicago,  etc.  Co.  v.  Sinius,  180  Ind. 
596,  103  ISTE  652;  J.  I.  Case  T.  M.  Co. 
V.  Dravis,  182  la.  474,  166  NW  60; 
Campbell  v.  Davis,  180  la.  314,  163  NW 
194;  Keenan  v.  Mt.  Pleasant,  176 
Mich.  620,  142  NW  1114;  Carby  v. 
Combs,  166  Mich.  347,  130  NW  625; 
Eoyal  V.  E.  Co.  (Mo.),  190  SW  573; 
Cornet  v.  Cornet,  269  Mo.  298,  190 
SW  333;  Sinclair  v.  Tel.  Co.  (Mo. 
App.),  195  SW  558;  Hanson  Sheep  Co. 
V.  Bank,  53  Mont.  324,  163  P  1151; 
Clark  V.  Ins.  Co.,  22  N.  M.  368,  163 
P  371;  Estes  V.  Eash,  170  N.  C.  341, 
87  SE  109;  Jones  v.  E.  Co.,  164  N.  C. 
392,  80  SE  408;  Stevenson  v.  S.,  13 
Okl.  Cr.  107,  162  P  443;  Franklin  Lime 
Co.  V.  May  (Tex.  Civ.),  150  SW  756. 

[a]  The  brief  shall  contain  a  state- 
ment of  the  questions  involved  in  the 
briefest  and  most  general  terms,  with- 
out names,  dates,  amounts  or  particu- 
lars of  any  kind  whatever.     Am.  Car 

6  Foundry  Co.  v.  Matzok,  228  Fed.  179, 
142  CCA  535. 

[b]  Argument  of  only  one  assignment 
of  error  waives  all  others.  Schmidt  v. 
Schmidt,  277  111.  191,  115  NE  189. 


[e]  In  Oklaboma  tn  criminal  cases 
where  no  brief  is  filed  or  argu- 
ment presented  the  appellate  court  will 
examine  the  record  for  jurisdictional  er- 
ror but  if  none  is  apparent  conviction 
will  be  afllrmed.  Ward  v.  S.,  13  Okl. 
Cr.  110,  162  P  238. 

[d]  Exceptions  pendente  lite  though 
fileid.  and  allowed  as  part  of  the  record 
will  not  be  considered  on  appeal  where 
no  assignment  of  error  is  made  in 
main  bill  and  no  discussion  thereof  in 
brief.  Kennedy  v.  S.,  19  Ga.  App. 
625,  91  SE  1002. 

[e]  Party  is  bound  by  admissions 
made  in  his  brief.  Maryville  Mercan- 
tile Co.  V.  Hedgecock  (Mo.  App.),  186 
SW  55. 

[f]  Jurisdictional  facts. — Appellant's 
brief  must  state  facts  showing  appel- 
ate court  has  acquired  jurisdiction  of 
the  cause,  and  what  the  appeal  is  from, 
and  must  disclose  that  a  record  has 
been  settled  in  trial  court  (when  such 
is  the -fact  and  it  is  material).  Hep- 
ner  v.  Wheatley,  33  S.  D.  34,  144  NW 
923. 

[g]  Statement  of  fact  must  be  dis- 
tinct from  argument.  Eeed  v.  Me- 
Cready,  170  Mich.  532,  136  NW  488.. 
[h]  In  Porto  Bico  under  Rule  42  the 
brief  should  contain  a  concise  state- 
ment of  the  case  without  reciting  plead- 
ings or  the  evidence.  Fajardo  Dev. 
Co.  V.  Zalduohdo,  20  P.  E.  237. 
576-5  Kersey  v.  S.  (Fla.),  74  S  983; 
Koou  V.  S.,  72  Fla.  148,  72  S  673; 
Maginnis  v.  Ins.  Co.,  160  111.  App.  614; 
Sellers  v.  Perry,  191  Mich.  619,  158 
NW  144. 

576-6  Hart  v.  Schultz,  182  III.  App. 
388;  Citizens'  Bank  v.  Opperman 
(Ind.),  115  NE  55;  Nelson  v.  Cowles 
(Mo.),  193  SW  579. 

577-7  Louisville  &  N.  E.  Co.  v.  Dick- 
son, 15  Ala.  App.  423,  73  S  750;  Kuns 
V.  Dias,  32  Cal.  App.  651,  163  P  1052; 
Legerton  v.  Lewis,  32  Cal.  App.  605, 
163  P  679;  Mulvey  Mfg.  Co.  v.  Mc- 
Kinney,  161  111.  App.  514;  Goshen  Mill. 
Co.  V.  Bailey,  186  Ind.  377,  114  NE 
869;  K-W  Ignition  Co.  v.  Products  Co. 
(Ind.  App.),  114  NE  989;  Hunt  «. 
Hunt  (Ind.  App.),  115  NB  696; 
Chesapeake  &  O.  E.  Co.  v.  Jor- 
dan, 63  Ind.  App.  365,  114  NE  461; 
Pinkus  V.  E.  Co.  (Ind.  App.),  114  NE 
36;  French  Lick  v.  Allen  (Ind.  App.), 
114  NE  35;  Chicago  &  E.  E.  Co.  v. 
Biddinger,  63  Ind.  App.  30, 113  NE  1027; 
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J.  I.  Case  Threshing  Mach.  Co.  t.-Dravis, 
182  la.  474,  166  NW  60;  McCord  v. 
Mitchell,  182  la.  196,  165  NW  453; 
Maoiejewski  v.  Eychart,  192  Mich.  530, 
159  NW  479;  Nelson  v.  Cowles  (Mo.), 
193  SW  579;  Allen  v.  Lumber  Co. 
(Mo.  App.),  190  SW  86;  Pauls,  etc. 
Storage  Co.  v.  Harris  (Okl.),  162  P 
216;  Cox  V.  Kirkwood  (Okl.),  158  P 
930;  Connelly  v.  Adams,  52  Okl.  382, 
152  P  607;  Chickasha  Gas  &  Electric 
Co.  V.  Griffin,  46  Okl.  228,  148  P  729. 
577-8  J.  I.  Case  T.  M.  Co.  v.  Dravis, 
182  la.  474,  166  NW  60;  Eedfield  v. 
Music  Co.,  178  la.  1275,  160  NW  934; 
Beattys  v.  Straiton,  142  App.  Div.  369, 
126  NYS  848;  Pearce  v.  Holm,  23  Wyo. 
417,  152  P  787. 

577-10  Lansville  &  N.  E.  Co.  v.  Lay- 
ton,  145  Ga.  886,  90  SB  53;  Houck 
V.  McCoy,  185  Ind.  713,  114  NB  437; 
New  Point  v.  E.  Co.  (Ind.  App.),  107 
NE  560;  Mutual  Life  Ins.  Co.  v.  Finkel- 
stein,  58  Ind.  App.  27,  107  NE  557; 
S.  V.  Eainford,  56  Ind.  App.  204,  105 
NE  57;  Clarksville  v.  Mfg.  Co.  (Ind. 
App.),  105  NE  67;  Curry  v.  Evansville, 
56  Ind.  App.  143,  104  NE  978;  Wolf 
V.  Akin,  55  Ind.  App.  589,  104  NE 
308;  McCord  v.  Mitchell,  182  la.  196, 
165  NW  453;  S.  v.  Clough,  181  la.  783, 
165  NW  59;  Thompson  v.  E.  Co.,  177 
la.  328,  158  NW  676;  Skeels  v.  Porter, 
165  la.  255,  145  NW  332;  Copeland  v. 
Smith  (Mo.),  197  SW  348;  S.  v.  Koett- 
gen,  89  N.  J.  L.  678,  99  A  400;  Lynch 
v..  Mfg.  Co.,  167  N.  C.  98,  83  SE  6; 
Mansfield  v.  Mansfield  (Tex.  Civ.),  198 
SW  169;  Hooks  v.  Pate  (Tex.  Civ.), 
197  SW  613.  See  Morton  v.  Clark,  10 
Ala.  App.  439,  65  S  408. 

[a]  Citing  reporter  system. — It  is  ad- 
visable when  citing  a  case  in  the  re- 
porter system  to  also  cite  the  state  re- 
porter. Baxter  v.  Lumb.  Co.,  186  Mo. 
App.  352,  171  SW  955. 

[b]  Volume  and  page  of  official  state 
reports  of  eases  cited  must  be  given. 
A  failure  in  this  respect  renders  brief 
subject  to  be  stricken  from  the  files. 
Brown  v.  Ins.  Co.,  52  Okl.  392,  153  P 
173. 

[c]  A  miscellaneous  citation  of  author- 
ities without  showing  the  relation  of 
the  authorities  to  the  errors  is  not  a 
compliance,  and  presents  no  question. 
Weidenhammer  v.  S.,  181  Ind.  349,  103 
NE  413,- rehear,  denied,  104  NE  577; 
Anderson  v.  S.,  179  Ind.  590,  101  NE 


84;  Leach  «.  S.,  177  Ind.  234,  97  NE 
792.  ' 

577-11  [a]  Brief  not  signed  by  at- 
torney will  not  be  considered.  Hazard 
f.  Woodworking  Co.,  78  N.  J.  Eq.  568, 
80  A  456. 

577-12  Eepp  v.  Indianapolis,  etc. 
Co.,  184  Ind.  671,  111  NE  614;  Nelson 
V.  Adams  Co.,  175  la.  586,  161  NW 
645;  Eedfield  v.  Music  Co.,  178  la.  1275, 
160  NW  934;  Dustin  v.  Assn.,  37  S.  D. 
635,  159  NW  395,  LEA1917B,  319; 
Thornburg  v.  Moon  (Tex.  Civ.),  180 
SW  959. 

[a]  Absence  of  index  immaterial 
where  brief  is  short.  Morrison  v.  Bol- 
linger, 194  Mo.  App.  9,  183  SW  715. 
578-13  Great  So.  Ace.  Co.  v.  Guth- 
rie, 13  Ga.  App.  288,  79  SE  162; 
Thompson  v.  S.,  12  Ga.  App.  201,  76 
SE  1072;  Bohall  v.  8.,  176  Ind.  566,  , 
96  NE  576;  Luckett  v.  Hammond 
(Ind.),  116  NE  81;  Underhill  v.  S., 
185  Ind.  587,  114  NE  88;  Eepp  v.  B. 
Co.,  184  Ind.  671,  111  NE  614;  Ziegler 
V.  Knotts  (Ind.  App.),  115  NB  343; 
Dunker  v.  Calahan  (Ind.  App.),  113  NE 
15;  Evansville  Eys.  Co.  v.  Miller  (Ind. 
App.),  Ill  NE  1031;  New  Carlisle  «. 
Tullar,  61  Ind.  App.  230,  110  NE  1001; 
New  Point  v.  E.  Co.  (Ind.  App.),  107 
NB  560;  Harmon  v.  Pohle,  55  Ind. 
App.  43'9,  103  NE  1087;  Bishop  v.  Boss, 
56  Ind.  App.  610,  103  NE  505;  Lay  Co. 
V.  Mendenhall,  54  Ind.  App.  342,  102 
NE  974;  Berkey  v.  Eensberger,  49  Ind. 
App.  226,  96  NE  32;  Copeland  v. 
Smith  (Mo.),  197  SW  348;  Eobertson 
V.  Eobertson,  178  Mo.  App.  478,  163 
SW  266;  Texas  v.  Strange  (Tex.  Civ. 
App.),  154  SW  ,327;  Western  Indem.  Co. 
V.  MacKechnie  (Tex.  Civ.),  185  SW 
615;  Moore"  f.  Spokane,  88  Wash.  203, 
152  P  999. 

578-14  "styles  v.  Dickey,  27  N.  D. 
328,  146  NW  546;  In  re  McClellan's 
Est.,  38  S.  D.  588,  162  NW  383; 
Daugherty  v.  Smith  (Tex.  Civ.),  192 
SW  1131. 

578-15  Western  U.  Tel.  Co.  «.  Em- 
erson, 14  Ala.  App.  247,  69  S  335; 
Ussery  v.  ITssery,  120  Ark.  499,  179 
SW  996;  In  re  Keith's  Est.,  175  Oal. 
26,  165  P  10;  Williams  Bros.  &  P.  Co. 
V.  Maddox-Eucker  Co.,  19  Ga.  App. 
477,  91  SE  877;  Wayne,  etc.  Ins.  Co. 
V.  Werkman,  186  Ind.  601,  116  NE 
420;  Eose  v.  Jeflfersonville,  185  Ind. 
577,  114  NB  85;  Waters  v.  E.  Co.,,  185 
Ind.  526,  113  NE  289;  Orr  v.  Brown, 
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184  Ind.  271,  111  NE  1;  Breadheft 
V.  Cleveland,  184  Ind.  130,  110  NE  662; 
Decker  v.  Mahoney  (Ind.  App.),  116 
NE  57;  German,  etc.  Protective  Assn. 
V.  Conner  (Ind.  App.),  115  NE  804; 
Aetna  Ins.  Co.  ■». -Jones  (Ind.  App.), 
115  NE  697;  Smith  v.  R.  Co.  (Ind. 
App.),  115  NE  603;  Fuller  v.  Supreme 
Council  (Ind.  App.),  115  ISfE  372; 
Burnley  Co.  v.  Major  (Ind.  App.),  115 
NE  337;  Carlisle  v.  Pirtle,  63  Ind. 
App.  475,  114  NE  705;  Vandalia  Coal 
Co.  V.  Shepard  (Ind.  App.),  113  NE 
767;  Keeley  v.  Bradford,  62  Ind.  App. 
683,  113  NE  748;  Graves  v.  Kelly,  62 
Ind.  App.  164,  112  NE  899;  Kaiser  v. 
Wittekindt,  62  Ind.  App.  171,  112  NE 
896;  Wainwright  Tr.  Co.  v.  Dulin,  61 
Ind.  App.  200,  111  NE  808;  Joseph 
V.  Horodesky,  62  Ind.  App.  1,  112  NE 
529;  Eahke  v.  McNulty,  55  Ind.  App. 
615,  104  NE  523;  Cleveland  Ry.  Co.  v. 
Means,  59  Ind.  App.  383,  104  NE  785, 
108  NE  375;  Southern  Express  Co.  v. 
Sehurz,  55  Ind.  App.  213,  103  NE  667; 
Roche  V.  Land  Co.,  176  la.  34,  157 
NW  212;  Copeland  v.  Smith  (Mo.), 
197  SW  348;  Newell  v.  Ba'Vks  (Mo.), 
197  SW  344;  Haire  v.  SchafE  (Mo. 
App.),  190  SW  56;  Dittman  Co.  v.  Mer- 
cantile Co.  (Mo.  App.),  190  SW  44; 
Finch  V.  Rose  (Okl.),  159  P  513;  Mar- 
kus  V.  Poulson,  37  S.  D.  328,  158  NW 
406;  Panhandle  &  S.  F.  R.  Co.  f.  Mor- 
rison (Tex.  Civ.),  191  SW  138;  Bagley 
V.  Cooper,  90  Vt.  576,  ^9  A  230. 

[a]  Failure  to  comply   (1)  with  this 
,  rule    will    authorize    an    affirmance    of 

the  judgment  (Kelly  v.  S.,  40  Okl.  355, 
138  P  167),  (2)  or  a  dismissal  of  the 
appeal.  Williamson  v.  Human,  40  Okl. 
199,  137  P  664. 

[b]  Assigned  errors  waived  by  fail- 
ure to  set  forth  in  brief  so  much  of 
record  as  is  essential  to  the  determina- 
tion thereof.  Pioneer  Hardwood  Co. 
V.  Thompson,  49  Okl.  502,  153  P  137. 
578-16  Shay  v.  Goins  (Ind.  App.), 
119  NE  808;  Chaney  v.  Wood,  63  Ind. 
App.  687,  115  NE  333;  Finch  v.  Rose 
(Okl.),  159  P  513;  Moore  v.  Adams, 
40  Okl.  100,  136  P  410;  Wood  v.  Mc- 
Cain, 34  S.  D.  644,  149  NW  426;  Den- 
ton V.  Butler,  37  S.  D.  444,  158  NW 
lul7;  Markus  v.  Poulson,  37  S.  D.  328, 
168  NW  406;  Lovelett  v.  Heumpfner, 
32  S.  D.  35,  141  NW  1080;  Miller  v. 
Mummert  (Tex.  Civ.),,  196  SW  270; 
Pollard  V.   Allen   &   Sims    (Tex.   Civ.), 


171  SW  302;  Vermont  Fruit  Co.  v. 
Wilson  (Vt.),  102  A  1044. 
[a]  Rule  1b  mandatory. — Worrell  v. 
Fellows,  39  Okl.  769,  136  P  750. 
fb]  Digest  of  record. — To  each  propo- 
sition there  must  be  subjoined  a  brief 
statement  in  substance  of  such  pro- 
ceedings or. part  thereof,  contained  in 
the  record,  as  will  be  necessary  and 
sufficient  to  understand  and  support  the 
proposition  with  reference  to  the  pages 
of  the  record.  Pollard  v.  Allen  (Tex. 
Ci-t.),  171  SW  302. 

[c]  Court  will  not  consider  such  a 
brief  even  though  no  objection  is  urged 
against  it.  Clegg  v.  Lumber  Co.  (Tex. 
Civ.),  195  SW  646. 

579-17  Skeels  v.  Porter,  165  la.  255, 
145  NW  332;  Dustin  v.  Assn.,  37  S.  D. 
635,  159  NW  395,  LRA1917B,  319. 
579-18  Cotton  States  Elec.  Co.  v. 
Clayton,  147  Ga.  228,  93  SE  204; 
Grooms  vl  Grooms,  147  Ga.  206,  93  SE 
201;  Stevens  v.  Haile  (Tex.  Civ.),  162 
SW  1025. 

[a]  A  map  may  be  affixed  to  brief  to 
illustrate  the  parties'  contention  when 
there  was  no  claim  made  that  said  map 
was  in  evidence.  Hamilton  v.  S.  (Tex. 
Civ.),  152  SW  1117. 
579-20  Miller  v.  Oliver,  174  Cal. 
404,  163  P  357;  Beckett  v.  Stuart,  23 
Cal.  App.  373,  138  P  115;  Keeley  v. 
Bradford,  62  Ind.  App.  683,  113'  NE 
748;  Detroit  United  R.  Co.  v.  Pontiac 
(Mich.),  160  NW  751;  Bartholomew  v. 
Walsh,  191  Mich.  252,  157  NW  575; 
Chicago,  B.  &  Q.  R.  Co.  f.  Butte  Coun- 
ty, 99  Neb.  208,  155  NW  881;  Frost 
V.  Haley  (Okl.),  161  P  1174;  Hepner 
V.  Wheatley,  33  S.  D.  34,  144  NW  923; 
Kinkead  v.  Moriarty,  29  S.  D.  202, 
136  NW  101;  Compton  v.  Hopkins 
(Tex.  Civ.),  193  SW  1091;  Robinson  v. 
Hill  (Tex.  Civ.),  193  SW  1082;  Hawks 
v.  Longbotham  (Tex.  Civ.),  188  SW 
734;  Mutual  Film  Corp.  v.  Morris  (Tex. 
Civ.),  184  SW  1060. 
[aj  A  like  rule  applies  to  respond- 
ent's brief.  Zanello  v.  Iron  Works,  62 
Or.  213,  124  P  660.  > 
579-21  Broatch  v.  Boysen,  236  Fed. 
516,  149  CCA  568;  Ussery  v.  Ussery, 
120  Ark.  499,  179  SW  996;  Mackey  v. 
S.  (Ind.),  119  NE  711;  Schlosser  v. 
Schlosser,  183  Ind.  659,  110  NE  66; 
Christie  v.  Slinginger,  183  Ind.  444, 
no  NE  61;  Vandalia  Coal  Co.  v. 
Ringo,  63  Ind.  App.  323,  114  NE  466; 
Scott  V.  Baird,   63   Ind.   App.    16,   113 


409 


tolA 


BRIEFS 


NE  769;  Workingmen 's  Mut.  Pro. 
Assn.  V.  Boos,  63  Ind.  App.  18,  113 
NB  760;  Smith  v.  Weston,  63  Ind.  App. 
268,  113  NB  757;  Wainwright  Tr.  Co. 
V.  Dulin,  61  Ind.  App.  200,  111  NE 
808;  Teegarden  v.  Eistine,  57  Ind.  App. 
158,  106  NE  641;  Schultze  v.  Maley, 
56  Ind.  App.  586,  105  NE  942;  Eberle 
V.  Drennan,  40  Okl.  69,  136  P  162. 

[a]  Where  error  assigned  was  the 
overruling  of  the  demurrer  to  answer, 
the  demurrer  need  not  be  set  out  in 
brief  where  the  answer  was  set  out  in 
full.  Bishop  V.  Boss,  56  Ind.  App.  610, 
103  NE'505. 

[b]  Where  the  complaint  is  set  out 
the  propriety  of  overruling  (Jemurrer 
will  be  considered,  even  though  the 
brief  only  partially  epmplied  with  re- 
quirements of  rule  22.  Newman  v.  Hor- 
ner, 55  Ind.  App.  298,  103  NE  820. 
579-22  Hoisington  v.  Price,  32  S.  D. 
486,  143  NW  776. 

580-23  Curtis  c.  School  District,  128 
Ark.  129,  193  SW  523. 
580-24  Weiland  v.  Irr.  Co.,  238  Fed. 
519,  151  CCA  455;  Varney  Bros,  ft  Co. 
V.  Abbott  (Cal.  App.),  179  P  894;  Sea 
V.  Lorden  (Cal.  App.),  174  T  85;  Bat- 
tray  V.  Imp.  Co.  (Cal.  App.),  171  P 
964;  Beeeham  v.  Burns,  34  Cal.  App. 
754,  168  P  1058;  Sims  v.  Quillian,  147 
Ga.  200,  93  SE  200;  Waycross  v.  Inv. 
Co.,  146  Ga.  2,  90  SB  281;  Barker  v. 
S.  (Ind.),  120  NE  593;  Goshen  Mill. 
Co.  V.  Bailey,  186  Ind.  377,  114  NB 
869;  Bradley  v.  Onstott,  180  Ind.  687, 
103  NB  798;  Chicago,  I.  &  L.  B.  Co. 
«.  Ader,  184  Ind.  235,  110  NE  67; 
Johnson  v.  Gephart  (Ind.  App.),  117 
NE  270;  Kempner  Co.  v.  Bank  (Ind. 
App.),  116  NE  440;  York  v.  Cooper 
(Ind.  A^p.),  114  NE  90;  Baker  v.  Os- 
borne, 55  Ind.  App.  518,  104  NE  97; 
Shay  V.  Goins  (Ind.  App.),  119  NB 
808;  Gwinn  v.  Hobbs  (Ind.  App.),  118 
NE  155;  Krehbiel  v.  Henkle,  178  la. 
770,  160  NW  211;  Smith  «.  Newhouse 
(Mo.),  19  SW  938;  Brockway  v.  Blair, 
53  Mont.  531,  165  P  455;  Iowa  Nat. 
Bank  i\  Bank  (Okl.),  172  P  924;  Ham- 
ilton V.  Blakeney  (Okl.),  165  P  141; 
Farmers'  P.  &  S.  Co.  v.  Bond  (Okl.), 
161  P  181;  Purcell,  etc.  Co.  v.  Con- 
struction Co.,  58  Okl.  629,  160  P  485; 
Woodmen  of  the  World  v.  Hutchins 
(Okl.),  159  P  920;  Maciey  v.  Niokoll 
(Okl.),  158  P  693;  Edwards  v.  Johnston- 
Larimer,  etc.  Co.  (Okl.),  158  P  446; 
Wichita  Falls  &   N.  W.    Ry.    Co.    v. 


Puckett  (Okl.),  157  P  112;  First  Nat. 
Bk.  V.  Lumb.  Co.,  52  Okl.  695,  153 
P  836;  First  Bk.  of  Maysville  v.  Alex- 
ander (Okl.),  153  P  646;  Connelly  t. 
Adams,  52  Okl.  382,  152  P  607;  N.  S. 
Sherman  Mach.  &  Iron  Wks.  v.  Mfg. 
Co.,  51  Okl.  353,  151 -P  1181;  Gaar, 
Scott  &  Co.  V.  Bogers,  46  Okl.  67,  148 
P  161;  Young  ^.  B.  Co.,  44  Okl.  611, 
145  P  1118;  Collier  v.  Gannon,  40  Okl. 
275,  137  P  1179;  Avants  v.  Bruner,  39 
Okl.  730,  136  P  593;  Hanson  v.  Paint 
Co.,  36  Okl.  683,  129  P  7;  Fillaus  v. 
Greenfield,  39  S.  D.  226,  164  NW  63; 
Wood  V.  McCain,  34  S.  D.  544,  149 
NW  426;  Peterson  v.  Miller,'  33  S.  D. 
397,  146  NW  585;  S.  v.  Shepard,  30 
S.  D.  219,  138  NW  294;  Miller  &  Bro. 
V.  Mummert  (Tex.  Civ.),  196  SW  270; 
Strawn  Coal  Co.  v.  Trojan  (Tex.  Civ.), 
195  SW  256;  HoUoman  v.  Black  (Tex, 
Civ.),  188  SW  973;  Underwood  «.  Jor- 
dan (Tex.  Civ.),  ,166  SW  88;  Warwick 
County  V.  Newport  News,  120  Va.  177, 
90  SB  644. 

[aj  All  the  material  evidence  received 
on  trial  must  appear  in  appellant's 
brief  to  permit  consideration  of  assign- 
ment of  error  that  evidence  is  in- 
sufficient to  support  verdict.  Denton 
V.  Butler,  37  S.  D.  444,  158  NW  1017. 

[b]  Evidence  need  not  be  quoted  if 
stated  in  clear  narrative  form  with 
reasonable  fullness.  King  v.  King,  83 
Wash.  615,  145  P  971. 

[c]  Where  evidence  is  not  set  out  (1) 
the  facts  will  be  assumed  to  have  been 
correctly  found.  Fall  Creek  Tp.  v. 
Shuman,  55  Ind.  App.  232,  103  NE 
677.  (2)  And  the  consideration  there- 
of will  be  deemed  to  have  been  waived. 
Vaupel  V.  Lamply,  181  Ind.  8,  103  NE 
796.  (3)  But  the  court  will  still  cor- 
rect any  manifest  error  to  prevent  a 
miscarriage  of  justice.  Winterringer 
V.  Sellen,  97  Neb.  739,  151  NW  162. 
See  also  Brazil  v.  Azevedo,  32  Cal. 
App.  364,  162  P  1049. 

[d]  Conflict  in  briefs  as  to  evidence. 
Where  appellant  sets  out  his  con- 
clusions as  to  what  evidence  shows  and 
the  appellee  sets  out  his  conclusions  to 
the  opposite  effect,  the  judgment  will 
be  reversed  because  the  court  will  not 
take  the  time  to  find  out  what  the  evi- 
dence is.  Beck  V.  Goar,  180  Ind.  81, 
100  NE  1. 

[e]  Where  the  evidence  has  been 
brought  into  the  lecord.  but  is  not 
stated  in  appellant's  brief  court  must 
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consider  instructions  in  the  light  of  any 
evidence  admissible  under  the  issues. 
Meno  V.  8.,  186  Ind.  4,  114  NE  689. 
5S0-25  Madeira  v.  Sonoma  Magne- 
site  Co.,  20  Cal.  App.  719,  130  P  175. 
580-26  McMurran  v.  Hannum,  185 
Ind.  326,  113  NB  238;  Davis  t;.  Blumen- 
berg,  107  Miss.  432,  65  S  503.  See  Mor- 
risey  v.  Sehultz,  68  Wash.  237,  122  P 
1065. 

581-27  Boston  &  M.  B.  B.  v.  Baker, 
236  Fed.  896,  150  CCA  158;  Memphis 
E.  Co.  V.  Steel,  108  Ark.  14, 156  SW 182, 
AnnCasl915B,  198;  Shorter  University 
V.  Franklin,  75  Ark.  571,  88  SW  587; 
P.  V.  Guaragna,  23  Cal.  App.  120,  137 
P  279;  P.  V.  Stein,  23  Cal.  App.  108, 
137  P  271;  P.  V.  Duncan,  22  Cal.  App. 
430,  134  P  797;  Wayne,  etc.  Ins.  Co. 
V.  Werkman,  186  Ind.  601,  116  NE  420; 
Indianapolis  T.  &  Terminal  Co.  v. 
Hensley,  186  Ind.  479,  115  NE  934, 
117  NE   854;   Meno  v.  S.   186  Ind.  4, 

114  NE  689;  Danville  Tr.  Co.  v.  Bar- 
nett,  184  Ind.  696,  111  NE  429;  Tray- 
lor  V.  MoCormiek,   63   Ind.   App.   695, 

115  NE  346;  Indiana  Mfg.  Co.  v. 
Coughlin  (Ind.  App.),  115  NE  260; 
Vandalia  Coal  Co.  v.  Eingo,  63  Ind. 
App.  323,  114  NB  466;  Indiana  Quar- 
ries Co.  V.  Lavender  (Ind.  App.),  114 
NE  417;  Chicago  &  E.  E.  Co.  «.  Bid- 
dinger,  63  Ind.  App.  30,  113  NE  1027; 
Nashville  Ey.  Co.  v.  Johnson  (Ind. 
App.),  106  NE  414;  Mesker  v.  Bishop, 
56  Ind.  App.  455,  103  NE  492,  105 
NE  644;  Kirklin  v.  Clark,  53  Ind.  App. 
358,  101  NB  753;  Wine  v.  Jones  (la.), 
162  NW  196;  Doyle  v.  Motor  Car  Co., 
226  Mass.  561,  116  NE  257;  Band  v. 
Farquhar,  226  Mass.  91,  115  NE  286; 
LaufE  V.  Carpet  Co.  (Mo.  App.),  195 
SW  56;  Broekway  v.  Blair,  53  Mont. 
531,  165  P  455;  First  National  Bank 
v.  Brown  (Okl.),  162  P  454;  Mackey 
V.  Nickoll  (Okl.),  158  P  593;  Sel- 
sor  V.  Arnbrecht,  57  Okl.  732,  157  P 
908;  E.  Van  Winkle  Gin  &  Machine 
Wks.  V.  Brooks,  53  Okl.  411,  156  P 
1152;  Tulsa  Mid-Continental,  etc.  Co. 
V.  E.  E.  Tuttle,  etc.,  56  Okl.  334,  155 
P  1159;  American  Nat.  Bank  v.  Hal- 
sell,  43  Okl.  126,  140  P  399;  Ehome 
Mill.  Co.  P.Nat.  Bank,  40  Okl.  131,  136 
P  1095;  St.  Louis  E.  Co.  v.  Shepard, 
40  Okl.  589,  139  P  833;  Gower  v. 
Short,  36  Okl.  30,  127  P  485;  Whitford 
V.  Palmer,  40  E.  I.  196,  100  A  312; 
Peterson  v.  Miller,  33  S.  D.  397,  146 
NW  585;  Chicago,  E.  I.  &  G.  E.  Co, 


V.  Whorton  (Tex.  Civ.),  191  SW  397; 
Shaller  v.  Cattle  Co.  (Tex.  Civ.),  189 
SW  553;  Chicago,  E.  I.  &  G.  Ey.  Co. 
17.  Cosio  (Tex.  Civ.),  182  SW  83;  Trin- 
ity Ey,  Co.  V.  Dodd  (Tex.  Civ.),  167 
SW  238;  Burnet  Fuel  Co.  v.  Ellis 
(Tex.  Civ.),  162  SW  911;  Trinity  & 
B.  V.  Ey.  Co.  V.  McCune  (Tex.  Civ.), 
154  SW  237.  See  King  v.  King,  83 
Wash.  615,  145  P  971. 

[a]  Written  charges  under  the  Idaho 
Bev.  Code,  §7946«  may  be  examined 
whether  set  out  in  brief  or  not.  S.  v. 
Lundhigh,  30  Ida.  365,  164  P  690. 

[b]  Where  refusal  to  give  several  In- 
structions is  made  the  subject  of  a  sin- 
gle assignment  of  error  such  assign- 
ment of  error  will  be  overruled  if  any 
one  of  the  instructions  was  properly 
refused.  Koon  v.  S.,  72  Fla.  148,  72 
S  673. 

[cj  Only  instructions  objected  to  are 
required  to  be  set  out.  Waters  v.  E. 
Co.,  185  Ind.  526,  113  NB  289;  In- 
dianapolis Abattoir  Co.  v.  Baley,  54 
Ind.  App.  370,  102  NE  970. 
[d]  Or  there  is  a  reference  to  the  page 
of  transcript  where  they  could  be  found. 
Ford  Motor  Co.  v.  Freeman  (Tex.  Civ.), 
168  SW  80. 

581-29  Kerr  v.  S.  (Ind.  App.),  116 
NE  590;  Chicago,  B.  I.  &  L.  E.  Co. 
V.  Priddy  (Ind.  App.),  115  NB  266; 
Dunker-u.  Calahan  (Ind.  App.),  113  NE 
15;  Henderson  v.  Pub.  Co.,  57  Ind. 
App.  414,  107  NE  295;  Eayburn  v. 
Williams,  54  Ind.  App.  617,  103  NE 
116;  Couple  G.  F.  W.  CO.  v.  B.  Co., 
196  Mich.  429,  163  NW  25. 
[a]  Where  fifty-seven  assignments  of 
error  were  combined  together  and  pre- 
sented the  matter  as  if  appellate  court 
was  empowered  to  try  the  ease  on  its 
merits,  the  sufficiency  of  the  findings 
to  support  the  judgment  will  be  re- 
viewed Eastman  O.  Co.  v.  Holcomb, 
212  Fed.  126. 

581-30  McPherson  v.  S.  Ala.),  73  S 
387;  East  Pratt  Coal  Co.  v.  Jones 
(Ala.  App.),  75  S  722;  Westefn  IT.  Tel. 
Co.  V.  Emerson,  14  Ala.  App.  247,  69 
S  335;  Morton  v.  Clark,  10  Ala.  App. 
439,  65  8  408;  Martin  v.  P.  (Colo.), 
168  P  1171;  Jarvis  v.  S.  (Fla.),  74  8 
'794;  Anderson  v.  Daniel,  19  Ga.  App. 
526,  91  8E  940;  Wayne,  etc.  Ins.  Co. 
V.  Werkman,  186  Ind.  601,  116  NB  420; 
Chicago,  I.  &  L.  By.  Co.  v.  Ader,  184 
Ind.  235,  110  NE  67;  Breadheft  v. 
Cleveland,  184  Ind.  130,  110  NE»  662; 
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Talbot  V.  Meyer,  183  Ind.  685,  109  NE 
841;  Dorsey  v.  S.,  179  Ind.  531,  100 
NE  369;  Miller  v.  Haney  (Ind.  App.), 
116  NE  21;  Vandalia  Coal  Co.  v.  Hous- 
tpn  (Ind.  App.),  115  NE  786;  Federal 
Union  Sec.  Co.  v,  Schlosser  (Ind.  App.), 
114  NE  875;  Kaiser  i;.  Wittekindt  & 
Son,  62  Ind.  App.  171,  112  NE  896; 
Henderson  v.  Country  Pub.  Co.,  57  Ind. 
App.  414,  107  NE  295;  Judy  v.  Woods, 
51  Ind.  App.  325,  99  NE  792;  Shay  v. 
Going  (Ind.  App.),,  119  NE  808;  Nel- 
son V.  Reidelbach'  (Ind.  App.),  119 
NE  804;  Eeed  v.  Bank  (Ind.  App.), 
119  NE  261;  Eichards  v.  Bingham 
(Ind.  App.),  118  NE  372;  Eedfield  v. 
Music  Co.,  178  la.  1275,  160  NW  934; 
Lamkin  v.  Lamkin,  177  la.  583,  159 
,NW  436;  Pengilly  v.  Land  Co.  (la.), 
157  NW  146;  Schroeder  v.  Edwards, 
267  Mo.  459,  184  SW  108;  Ex  parte 
Whicker,  187  Mo.  App.  96,  173  SW  38; 
S.  V.  Inich  (Mont.),  173  P  230;  Brock- 
way  V.  Blair,  53  Mont.  531,  165  P  455; 
Packard  v.  De  Voe,  94  Neb.  740,  144 
NW  813;  Nicholson  v.  Hotel  Co.  (N. 
Y.),  125  NE  541;  Gray  v.  Cartwright, 
174  N.  C.  49,  93  SE  432;  Starnes  v. 
Ealeigh,  etc.  E.  Co.,  170  N.  C.  222,  87 
SE  43;  Elm  City  L.  Co.  v.  Childer- 
hose,  167  N.  C.  34,  83  SE  22;  Sogers 
V.  Mfg.  Co.,  157  N.  C.  484,  73  SE  227; 
In  re  First  St.  Bank  (Okl.),  171  P  864; 
Tulsa  Mid-Continental,  etc.  Co.  v.  Tut- 
tle,  etc.,  56  Okl.  334,  155  P  1159;  Axt- 
mayer  v.  Ortiz,  19  P.  E.  476;  Mumford 
V.  Eood,  36  S.  D.  80,  153  NW  921; 
S.  V.  Williams,  35  S.  D.  158,  151  NW 
278;  Bennett  v.  8.  (Tex.  Cr.),  194  SW 
145;  Magee  v.  Cavins  (Tex.  Civ.),  197 
SW  1015;  WentzeH  v.  Chester  (Tex, 
Civ.),  189  SW  304;  la.  Mfg.  Co.  v 
Walcowich  (Tex.  Civ.),  163  SW  1054; 
Mason  v.  Sault  (Vt.),  108  A  267;  Ver- 
mont Box  Co.  V.  Hanks  (Vt.),  102  A 
91 ;  Drown  c.  Oderdirck,  89  Vt.  484,  96 
A  11;  Bixby  v.  EoBcoe,  85  Vt.  105,  81 
A  255. 

[a]  Rule  liberally  construed.— Ogburn- 
Griffin  6ro.  Co.  v.  Ins.  Co.,  188  Ala. 
218,  66  S  434. 

[b]  Assignments  of  enor  must  be 
literally  copied  in  appellant's  brief. 
Shipp  V.  Cartwright  (Tex.  Civ.),  182 
SW  70. 

[c]  Although  points  urged  are  gen- 
eral it  is  the  duty  of  appellate  court 
to  give  them  consideration  where  there 
is  no  difficulty  in  ascertaining  the  rul- 
ing to  which  they  are  directed.      In- 


diana Union  Traction  Co.  v.  Hiatt 
(Ind.  App.),  115  NE  101. 

[d]  An  assignment  of  error  that  Im- 
proper evidence  was  admitted  on  be- 
half of  the  state  is  sufficient  basis  for 
complaint  on  appeal  of  erroheous  cross 
examination.  P.  v.  King,  276  111.  138, 
114  NE  601. 

[e]  Each  ground  of  error  insisted  on 
should  be  separately  presented  and 
numbered  in  proper  order.  Ogburn- 
Griffin  Gro.  Co.  v.  Ins.  Co.,  188  Ala. 
218,  66  S  434. 

[fj  Specifications  of  errors  must  be 
framed  tersely  setting  forth  the  exact 
point  complained  of  without  argument 
or  citation  of  authorities.  Afterwards 
counsel  may  discuss  and  argue  sepa- 
rately eacb  of  the  errors  complained  of 
and  cite  his  authorities.  Puig  v.  Soto, 
18  P.  E.  130. 

[g]  There  can  be  no  reconstruction 
of  an  assignment  of  error  (1)  either  in 
form  or  substance  (Farthing  Lumb.  Co. 
V.  Illig  [Tex.  Civ.],  179  SW  1092; 
National  Live  Stock  Ins.  Co.  v.  Gomil- 
lion  [Tex.  Civ.],  174  SW  33'0;  Dees 
17.  Thompson  [Tex.  Civ.],  166  SW 
56),  (2)  for  appellee  is  entitled  to 
have  the  case  presented  upon  exactly 
the  ^  same  questions  passed  upon  and 
considered  in  lower  court.  National 
Live  Stock  Ins.  Co.  v.  Gomillion  (Tex. 
Civ.),  174  SW  330;  Iowa  Mfg.  Co. 
V.  Walcowich  (Tex.  Civ.),  163  SW 
1054;  Edwards  v.  Youngblood  (Tex. 
Civ.),  160  SW  288. 

[h]  Assignments  in  brief  must  be 
identical  with  those  of  motion  for  new 
trial  and  not  rewritten  or  reconstructed. 
Farthing  Lumb.  Co.  v.  Illig  (Tex.  Civ.), 
179  SW  1092.  See  also  Tennegkeit 
V.  Elect.  Co.  (Tex.  Civ.),  182  SW  72; 
Freeman  v.  Ey.  Co.  (Tex.  Civ.),  182 
SW  1158;  Dewees  v.  Nicholson  (Tex. 
Civ.),  182  SW  396;  Dawson  v.  State 
Bk.  (Tox.  Civ.),  181  SW  553,  at. 
Louis,  I.  M.  &  S.  Ey.  Co.  v.  Landa 
(Tex.  Civ.),  187  SW  358,  numbers  giv- 
en to  assignments  may  differ, 
[i]  Error  not  pointed  out  with  reason- 
able clearness,  will  not  be  considered, 
but  where  law  has  been  substantially 
complied  with  and  court  is  able  to  dis- 
cover errors  relied  on,  the  bill  will  not 
be  stricken.  Moore  v.  Spokane,  88 
Wash.  203,  152  P  999. 
[j]  Where  assignment  is  not  properly 
briefed  but  the  same  matter  is  pre- 
sented under  another    assignment   it 
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will  be  considered  on  appeal.  Citizens, 
etc.  Bank  v.  Plainview  (Tex.  Civ.),  189 
SW  742.  I 

[k]  In  cases  of  fundamental  error,  the 
court  will  take  notice  even  though  not 
mentioned  in  brief.  Hadford  Grocery 
Co.  V.  Owens  (Tex.  Civ.),  161  SW  911. 
See  also  Morgan  v.  Lomas  (Tex.  Civ.), 
159  SW  869. 

582-31  Harris  «.  U.  S.,  249  Fed.  41, 
161  CCA  101;  Goldfield  v.  Eoger,  249 
Fed.  39,  161  CCA  99;  Western  U.  Tel. 
Co.  V.  Morrison,  15  Ala.  App.  532,  74 
S  88;  Western  TJ.  Tel.  Co.  v.  Emerson, 
14  Ala.  App.  247,  69  S  335;  Morton  V. 
Clark,  10  Ala.  App.  439,  65  S  408;  P. 
V.  Measor,  20  Cal.  App.  339,  128  P 
1016;  New  York,  N.  H.  &  H.  R.  Co. 
V.  Orange,  91  Conn.  472,  100  A  25; 
Bibb  V.  Grocery  Co.  (Fla.),  74  S  880; 
Cooper  V.  Eicketson,  116  Ga.  471.  91 
SE  543;  HUl  v.  Merritt,  146  Ga.  307, 
91  SE  204;  Stovall  v.  McBrayer,  20  Ga. 
App.  93,  92  SE  543;  Seaboard  Air  Line 
E.  Co.  V.  Vaughn,  19  Ga.  App.  397, 
91  SE  516;  Eounsaville  v.  Camp,  19 
Ga.  App.  336,  91  SE  446;  Merle  v. 
Beifeld,  275  III.  594,  114  NE  369;  Gray 
V.  Blankenbaker  (Ind.  App.),  121  NE 
84;  Barley  v.  Sansberry  (Ind.  App.), 
119  NE  1013;  Gates  v.  Fauvre  (Ind. 
App.),  119  NE  155;  Vandalia  Coal  Co. 
V.  Butler  (Ind.  App.),  119  NE  34; 
Schowe  V.  Bower,  186  Ind.  29,  114 
NE  689;  Orr  v.  Brown,  184  Ind.  271, 
in  NE  1;  Miller  v.  Haney  (Ind. 
App.),  116  NE  21;  Moore  v.  Ohl  (Ind. 
App.),  116  NE  9;  Thomas  v.  Davis 
(Ind.  App.),  115  NE  961;  Brown  v. 
Guyer  (Ind.  App.),  115  NE  947;  Ben- 
nett V.  Produce  Co.  (Ind.  App.),  115 
NE  793;  Vandalia  Coal  Co.  v.  Houston 
(Ind.  App.),  115  NE  786;  Hunt  v.  Hunt 
(Ind.  App.),  115  NE  696;  Kober  v. 
Boyce  (Ind.  App.),  114  NE  891;  Con- 
tinental Ins.  Co.  V.  Bair  (Ind. 
App.),  114  NE  763;  Joseph  v.  Horo- 
desky,  62  Ind.  App.  1,  112  NE  529; 
Fish  -!>.  Hetherington,  61  Ind.  App.  645, 
112  NE  391;  Palmer  v.  Beall,  60  Ind. 
App.  208,  110  NE  218;  American  Sheet 
&  Tin  Plate  Co.  v.  Yonan,  59  Ind.  App. 
700,  109  NE  922;  Wolf  v.  Akin,  55  Ind. 
App.  589,  104  NE  308;  Baker  v.  Os- 
borne, 55  Ind.  App.  518,  104  NE  97; 
S.  V.  Strum  (la.),  169  NW  373;  S.  v. 
Walters,  178  la.  -1108,  160  NW  821; 
In  re  Bagnola,  178  la.  757,  154  NW 
461,  160  NW  228;  Eoehe  v.  Land  Co., 
176  la,.   34,  157  ITW   212  j    Qarvey   v. 


Garvey,  156  Ky.  664,  161  SW  526;  In 
re  Warring 's  Est.,  196  Mich.  720,  163 
NW  50;  State  ex  rel.  Me  Williams  v. 
Drainage  Dist.,  269  Mo.  444,  190  SW 
897;  Welling  v.  Creamery  Co.,  95  Neb. 
406,  145  NW  987;  Starnes,  v.  E.  Co., 
170  N.  C.  222,  87  SE  43;  Haddock  v. 
Stocks,  167  N.  C.  70,  83  SE  9;  Hatcher 
V.  Eoberson  (Okl.),  164  P  1141;  Ball 
V.  Hall  (Okl.),  161  P  778;  Hanna  v. 
Clarke  (E.  I.),  100  A  886;  Halverson 
V.  Glass,  36  S.  D.  225,  154  NW  444; 
Sigler  V.  Lehr,  36  S.  D.  167,  153  NW 
935;  Todd  v.  Burger,  31  S.  D.  622,  141 
NW  515;  Hughes  v.  S.,  126  Tenn.  40, 
148  SW  543,  AnnCasl913D,  1262; 
Tolivar  v.  Traction  Co.  (Tex.  Civ.), 
196  SW  362;  Bushing  v.  Bank  (Tex. 
Civ.),  162  SW  460;  Mt.  Franklin  Lime 
Co.  V.  May  (Tex.  Civ.),  150  SW  756; 
Pipkin  V.  Bank  (Tex.  Civ.),  149  SW 
745;  Vt.  F.  Co.  v.  Wilson  (Vt.),  102 
A  1044;  Mellen  v.  Ins.  Co.,  85  Vt.  305, 
82  A  4;  Drown  v.  Oderkirk,  89  Vt. 
484,  96  A  11;  Price  v.  Hornburg,  101 
Wash.  472,  172  P  575;  Pearce  v.  Holm, 
23  Wyo.  417,  152  P  787. 

[a]  Assignments  of  error  not  argued 
in  brief  will  be  treated  as  abandoned. 
McCranie  «.  Gaskins,  146  Ga.  802,  92 
SE  533. 

[b]  Where  the  only  contention  is  that 
evidence  does  not  warrant  the  finding 
the  appeal  will  not  be  dismissed  because 
of  failure  to  set  forth  specifications 
of  error.  Eobitaille  v.  Boulet,  53  Mont. 
66,  161  P  163. 

[c]  Cross  errors  assigned  by  appellee 
are  waived  by  failure  to  brief  them. 
Boyles  v.  Hoch,  186  Ind.  93,  115  NE 
52;  Leach  v.  Thompson  (Tex.  Civ.),  192 
SW  602. 

583-32  Barfield  Music  House  v.  Har- 
ris, 20  Ga.  App.  42,  92  SE  402;  Curry 
t!.  Evansville,  56  Ind.  App.  143,  104 
NE  978;  Doehring  v.  Hollenbeck,  58 
Ind.  App.  80,  104  NE  770;  Borden  v. 
Light  Co.,  174  N.  C.  72,  93  SE  442; 
Tulsa  Mid-C,  etc.  Co.  v.  Tuttle,  56 
Okl.  334,  155  P  1159;  Watkins  Nat. 
Bank  v.  Polk,  47  Okl.  256,  147  P  1011; 
Livingston  v.  E.  Co.,  41  Okl.  505,  139 
P  260;  Carver  v.  Kenyon,  40  Okl.  232, 
135  P  1050;  U.  S.  Fidelity  Co.  v.  Over- 
street,  38  Okl.  170,  132  P  480;  Van- 
selous  V.  McClellan,  35  Okl.  505,  131 
P  172;  Baskerville  v.  Thomas,  32  S.  D. 
432,  143  NW  371;  Hughes  v.  Willis 
(Tex.  Civ.),  191  SW  584}  Overtou  «. 
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Colored  K.  of  P.  (Tex.  Civ.),  163  SW 
1053. 

[a]  Asslgnmenta  of  error  cannot  be 
joined  and  briefed  together  where  they 
present  different  and  distinct  points 
of  law.  National  Live  Stock  Ins.  Co. 
V.  Gomillion  (Tex.  Civ.),  174  SW  330. 
583-33  Winterton  Gum  Co.  v.  Gum 
&  C.  Co.,  211  Fed.  612,  128  CCA  212; 
P.  V.  Iden,  24  Cal.  App.  627,  142  P 
117;  P.  V.  Balmain,  16  Cal.  App.  28, 
116  P  303;  Atlantic  C.  E.  Co.  v.  Whit- 
ney, 65  Fla.  72,  61  S  179;  Moore  v. 
Ohl  (Ind.  App.),  116  NE  9;  Lincoln 
V.  E.  Co.,  262  111.  98,  104  NE  282; 
Stout  V.  Taylor,  168  111.  App.  410; 
Fox  V.  Worm,  55  Ind.  App.  516,  104 
NE  93;  Judy  v.  Woods,  51  Ind.  App. 
325,  99  NE  792;  Eedfield  v.  Music  Co., 
178  la.  1275,  160  NW  934;  Thompson 
V.  E.  Co.,  177  la.  328,  158  NW  676; 
Ellis  V.  S.,  8  Okl.  Cr.  622,  128  P  1095, 
43  LEA  (NS)  811;  Duprel  v.  Collins, 
33  S.  D.  365,  146  NW  593;  National 
Live  Stock  Ins.  Co.  v.  Gomillion  (Tex. 
Civ.)-,  174  eW  330;  Pollard  v.  Allen 
(Tex.  Civ.),  171  SW  302;  Trinity  & 
B.  V.  E.  Co.  V.  McCune  (Tex.  Civ.), 
,154  SW  237;  Eobertson  v.  Dow,  155 
Wis.  605,  145  NW  652;  Pearce  v.  Holm, 
23  Wyo.  417,  152  P  787.  See  Western 
Indemnity  Co.  v.  MacKechnie  (Tex. 
Civ.),  185  SW  615. 

583-34  Illinois  Central  E.  Co.  v. 
Nelson,  212  Fed.  69,  128  CCA  525; 
In  re  Keith's  Est.,  175  Cal.  26,  165  P 
10;  Murdough  v.  Murdough,  23  Cal. 
App.  179,  137  P  267;  Wills  v.  Woolner, 
21  Cal.  App.  528,  132  P  283;  Wills  v. 
Young,  15  Ga.  App.  352,  83  SE  275; 
McMurran  v.  Hannum,  185  Ind.  326, 
113  NE  238;  Insurance  Co.  v.  Beduction 
Co.  (Ind.  App.),  117  NE  273;  Kempner 
Co.  V.  Bank  (Ind.  App.),  116  NE  440; 
Henderson  v.  Pub.  Co.,  57  Ind.  App. 
414,  107  NE  295;  McKinley  v.  Britton, 
55  Ind.  App.  21,  103  NE  349;  Sum- 
mers V.  Cordell  (Mo.),  187  SW  5;  Ean- 
ney  v.  Lewis,  182  Mo.  App.  58,  167 
SW  601;  Shaw  v.  Alexander,  94  Neb. 
774,  144  NW  907;  Whitney  ■».  Breeder, 
94  Neb.  305,  143  NW  228;  First  Nat. 
Bk.  V.  Mangum  (Tex.  Civ.),  194  SW 
647;  Brewer  v.  Blythe  &  Co.  (Tex. 
Civ.),  158  SW  786;  Comrs.,  etc.  v. 
Factory  Co.,  76  Wash.  181,  135  P  1042; 
Eobertson  v.  Dow,  155  Wis.  605,  145 
NW  652.  Comp.  Thornburg ,  v.  Moon 
(Tex.  Civ.),  180  SW  959.  See  also  8 
STAijfPAW  PboQ.  5'44,  n.  81. 


[a]  Exceptions   and    objections Ap. 

pellant's  brief  must  show  an  objection 
was  interposed,  to  evidence  or  the  rul- 
ing on  admission  cannot  be  reviewed. 
Brown  v.  Brenner  (Tex.  Civ.),  161  SW 
14. 

[b]  Reference  to  pages  of  the  abstract 
of  evidence  need  not  be  made  where 
evidence  was  not  necessary  but  the 
findings  were  quoted  in  full.  Mon- 
diolf  V.  Bldg.  Co.,  83  Wash.  584,  145 
P  577. 

584-35  Millen  H.  Co.  i>.  Bank,  20 
6a.  App.  701,  93  SE  253;  Eeed  «.  Chi- 
cago American,  162  111.  App.  287;  Kra- 
bill  V.  Keesler  (Ind.  App.),  119  NE  25; 
Thompson  v.  E.  Co.,  177  la.  328,  158 
NW  676;  Steinkemper  v.  Beekman,  138 
Minn.  477,  164  NW  802;  Summers  v. 
Cordell  (Mo.),  187  SW  5;  Schroeder  v. 
Edwards,  267  Mo.  459,  184  SW  108; 
Stid  V.  E.  Co.,  236  Mo.  382,  139  SW 
172;  Winteracheid  i).  Eeichle,  45  Mont. 
238,  122  P  740;  Eeynolds  v.  Express 
Co.,  172  N.  C.  487,  90  SE  510;  Cox  ». 
Kirkwood  (Okl.),  158  P  930;  Petty 
V.  San  Antonio  (Tex.  Civ.),  181  SW 
224.  ^ 

[a]  Legal  propositions  (1)  supported 
by  citation  of  authorities  but  without 
application  to  any  particular  error  as- 
signed present  nothing  for  appellate 
consideration.  Cleveland,  etc.  Ey.  Co. 
V.  Eitehey,  185  Ind.  28,  111  NE  fll3; 
Bd.  of  Commissioners' V.  Eyan,  183  Ind. 
664,  110  NE  58;  Warner  v.  Eeed,  62 
Ind.  App.  544,  113  NE  386;  Eobinson 
V.  Horner,  62  Ind.  App.  456,  113  NE 
10;  Kaiser  v.  Wittekindt,  62  Ind.  App. 
171,  112  NE  896;  Briles  v.  Briles 
(Ind.  App.),  112  NE  449;  Nave  v.  Pow- 
ell, 62  Ind.  App.  274,  110  NE  1016; 
Book  V.  Straus  Bros.  Co.,  60  Ind.  App. 
381,  110  NE  1006;  Palmer  V.  Beall,  60 
Ind.  App.  208,  110  NE  218;  American 
Sheet  &  T.  P.  Co.  v.  Yonan,  59  Ind. 
App.  700,  109  NE  922.  (2)  Appellee 
may  correct  deficiencies  of  appellant 
in  this  respect  by  statements  in  his 
brief.  Eoyer  v.  S.,  63  Ind.  App.  123, 
112  NE  122,  113  NE  312;  Cole  Motor 
Car  Co.  V.  Ludorff,  61  Ind.  App.  119, 
111  NE  447;  Pengilly  v.  Land  Co. 
(la.),  157  NW  146. 

[b]  All  assignments  of  appellant  not 
contested  by  respondent  are  deemed 
acquiesced  in.  Mutual  Film  Corp.  «. 
Morris  (Tex.  Civ.),  184  SW  1060. 
584-36  People's  S.  Bank  v.  Jordan 
(Ala.),  76  S  442;  Wester?  Union  T?l, 
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Co.  V.  Emerson,  14  Ala.  App.  247,  69 

5  335;  Bosenbaum  Bros.  v.  Drumm  Co., 
176  111.  App.  205;  National  Council  K. 

6  L.  of  See.  v.  Sims  (Ind.  App.),  119 
NE  834;  Peak  v.  Taubman,  251  Mo. 
390,  158  SW  656;  Vernor  v.  Poorman 
(Okl.),  158  P  615;  Connelly  v.  Adams, 
52  Okl.  382,  152  P  607;  Anderson  v.  S., 
8  Okl.  Cr.  90,  126  P  840,  AnnCasl914C 
314;  Indian  Land  Co.  v.  Widner,  35 
Okl.  652,  130  P  551;  Hooks  v.  Pate 
(Tex.  Civ.),  197  SW  613;  Pearce  v. 
Holm,  23  Wyo.  417,  152  P  787. 

[a]  Unless  it  is  apparent  the  assign- 
ment is  well  taken.  Title  Guaranty  Co. 
V.  Blinker,  35  Okl.  128,  128  P  696. 

[b]  Precedence  to  supreme  court  de- 
cisions.— Counsel    must    make    supreme 
court    decisions    their    first    choice    in 
presenting     precedents.      Blizzard     v. 
Brown,  152  Wis.  160,  139  NW  737. 
[e]    Brief  must  cite  volume  and  page 
of  official  state  reports  in  which  the 
case   cited   is  reported.     A   failure   in 
this  respect  renders  brief  subject  to  be 
stricken  from  the  files.     Brown  v.  Ins. 
Co.,  52  Okl.  392,  153  P  173. 
585-37      Wege   v.   Safe-Cabinet    Co., 
249  Fed.  696,  161  CCA  606;  Howton  v. 
Mathias,  197  Ala.  457,  73  S  92;  Repub- 
lic Iron  &  S.  Co.  v.  Quinton,  194  Ala. 
126,  69  8  604;  Western  Union  Tel.  Co. 
V.  Emerson,   14   Ala.   App.    247,    69    S 
335;   Muse  v.  Hall,   18   Ga.   App.   651, 
90   SE   222;    Hart   v.   Sehultz,   182   111. 
App.  388;   MeMurran  v.  Hannum,  185 
Ind.    326,    113    NE    238;    Schlosser    v. 
Schlosser,   183    Ind.   659,   110    NE    66; 
Christie   v.    Slinginger,    183    Ind.    444, 
110    NE    61;    Vandalia     Coal     Co.     v. 
Shephard    (Ind.    App.y,    113    NE    767; 
Fish    V.    Hetherington,     61    Ind.    App. 
645,  112  NE  391;   Hinton  v.  Assn.,  60 
Ind.  App.   470,   111    NE    20;    Smith   v. 
Finney,  56  Ind.  App.  93,  104  NE  887; 
Western    U.    T.    Co.    v.    Hadley    (Ind. 
App.),  119  NE  870;  Vandalia  Coal  Co. 
V.    Butler    (Ind.  App.),    119    NE    34; 
Bryant  v.  Modern   Woodmen,   94   Neb. 
380,  143  NW  331;  Holloman  v.  E.  Co., 
172  N.  C.  372,  90  SE  292,  LEA  1917C, 
416;  Winborne  G.  Co.  v.  Merc.  Co.,  168 
N.  C.  223,  84  SE  272;  Ingle  v.  E.  Co., 
167  N.  C.  636,   83   SE   744;   Lynch   v. 
Mfg.  Co.,    167    N.   C.   98,    83    SB    6; 
Blanck  v.  S.,  14  Okl.   Cr.   339,   169  P 
1130;  In  re  First  St.  Bank  (Okl.),  171 
P  854;  Cox  V.  Kirkwood  (Okl.),  158  P 
930;  Tulsa  Mid-Continent  O.  &.  C.  Co. 
V.  Tuttle,  56  Okl.  334,  155  P  1159;  Con- 


nelly V.  Adams,  52  Okl.  382,  152  P 
607;  Francis  v.  Bank,  40  Okl.  267,  138 
P  14t);  Petty  v.  San  Antonio  (Tex. 
Civ.),  181  SW  224;  In  re  Eobinson's 
Est.,  90  Vt.  328,  98  A  826;  Drown  v. 
Oderkirk,  89  Vt.  484,  96  A  11.  See 
Eoche  V.  Land  Co.,  176  la.  34,  157 
NW  212. 

[a]  Argument  \rithout  citation  of 
authority  though  plausible  is  insuffi- 
cient to  overcome  presumption  in  favor 
of  trial  court's  action.  Arbuckle  Min. 
&  M.  Co.  V.  Beard,  56  Okl.  144,  155  P 
1138. 

[b]  While  it  is  good  practice  to  iden- 
tify the  iwints  argued  with  the  assign- 
ments of  error  nothing  in  the  rules  re- 
quire it.  Sweeney  v.  Hewett,  34  S.  D. 
302,  148  NW  503. 

585-38  Husak  v.  Clifford,  179  Ind. 
173,  100  NE  466;  Cleveland,  etc.  E. 
Co.  V.  Bowen,  179  Ind.  142,  100  NE 
465. 

585-39  Cleveland,  etc.  By.  Co.  v. 
Bowen,  179  Ind.  142,  100  NE  465. 
585-40  Nashville  C.  &  St.  L.  E.  Co. 
r.  Produce  Co.  (Ala.),  74  S  350;  Board 
V.  Delinquent  Lands  (Ark.),  150  SW 
575;  Vallejo  &  N.  R.  Co.  v.  Savings 
Bank,  24  Cal.  App.  166,  140  P  974; 
Glasspoole  Lumb.  Co.  v.  Lumb.  Co.,  22 
Cal.  App.  338,  134  P  349;  Davis  v. 
Pursel,  55  Colo.  287,  134  P  107;  Nei- 
Kirk  V.  Boulder  Bank,  63  Colo.  350, 
127  P  137;  Mesa  Land  Co.  v.  Hoyt,  24 
Colo.  App.  279,  133  P  471;  Holliday  v. 
Shepherd,  269  HI.  429,  109  NE  976; 
Waukegan  v.  Wetzel,  261  111.  498,  104 
NE  184;  P.  V.  Gray,  251  111.  431,  96  NE 
268;  Equitable  Powder  Mfg.  Co.  v.  E. 
Co.,  155  111.  App.  265,  afE.  92  NE  979; 
Breadheft  v.  Cleveland,  184  Ind.  130, 
110  NE  662;  Leach  v.  S.,  177  Ind.  234, 
97  NE  792;  Macbeth  Glass  Co.  v. 
Jones,  176  Ind.  221,  95  NE  567;  Nick- 
erson  v.  Hoover  (Ind.  App.),  115  NE 
588;  S.  V.  Thomas,  173  la.  408,  155 
NW  859;  Cribbs  v.  Stiver,  181  Mich. 
82,  147  NW  587;  Orchard  v^  Lumb.  & 
M.  Co.  (Mo.),/ 184  SW  1138;  Simmons 
V.  Affolter,  254  Mo.  163,  162  SW  168; 
Austin  V.  Bluff  City  Shoe  Co.,  176  Mo. 
App.  546,  158  SW  709;  Erdmann  v. 
Eys.  Co.,  173  Mo.  App.  98,  155  SW 
1081;  Eidenonr  v.  Mines  Co.,  164  Mo. 
App.  576,  147  SW  852;  Suhre  v.  Kott 
(Tex.  Civ.),  193  SW  417;  S.  v.  Monte, 
90  Vt.  566,  99  A  264;  Marshall  v. 
Dunn,  93   Wash.  156,  160  P  298. 
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586-44  Eosenau  v.  Powell,  184  Ala. 
396,  63  S  1020;  Louisville  &  N.  E.  E. 
Co.  V.  Holland,  173  Ala.  675,  55  8 
1001;  Bingham  v.  Bank,  63  Ind.  App. 
606,' 114  NE  97;  Freiria  &  Co.  v.  Felix, 
19  P.  E.  1027;  Peck  v.  Morgan  (Tex. 
Civ.),   156   SW   917. 

[a]  Before  time  for  taking  appeal  has 
expired,  amendmeuts  are  permitted 
upon  proper  application  and  showing, 
but  thereafter  a  brief  which  presents 
nothing  for  review  may  not  be  per- 
fected by  amendment.  Bingham  v. 
Bank  (Ind.  App.),  112  NE  895. 

[b]  Mere  oversight  or  inadvertance 
is  sufficient  excuse  for  defects  in  brief 
filed  and  justifies  request  for  leave  to 
file  supplemental  brief.  State  Bk.  of 
Maxbass  v.  Hileman,  31  N.  D.  417,  154 
NW    532. 

[c]  Discretionary  with  appellate  court 
to  allow  errors  urged  in  supplemental 
Ibrief  and  not  discussed  in  original 
brief  to  be  considered.  State  v.  Paysse, 
80  Wash.  6Q3,  142. P  3. 

[d]  Amended  brief  filed  without 
leave  before  cause  was  argued  allowed 
to  stand.  Austin  i\  Shoe  Co.,  176  Mo. 
App.  546,  158  SW  70?. 

[e]  Where  appellant  has  filed  an 
amended  brief  meeting  appellee's  ob- 
jections to  the  original  brief,  the  court 
will  not  consider  the  objections  raised. 
Ek  V.  Fuel  Co.,  157  la.  433,  138  NW 
547. 

[f]  New  briefs  to  comply  with  an  act 
passed  but  not  published  before  other 
briefs  had  been  filed  may  be  permitted 
on  motion.  Security  Trust,  etc.  Co.  v. 
Stuart  (Tex.  Civ.),  163  SW  396. 
586-45  Western  Union  Tel.  Co.  t>. 
Emerson,  14  Ala.  App.  247,  69  S  335. 
586-47  Bank  of  Commerce  v.  Gools- 
by,  129  Ark.  416,  196  SW  803;  Pad- 
gett V.  S.,  64  Fla.  389,  59  S  946,  Ann 
Casl914B,  897;  Tucker  f.  Tucker,  174 
111.  App.  251  (writ  of  error  dismissed 
because  brief  printed  in  smaller  type 
than  required  by  rule  of  court;  Bank 
of  Eoxie  V.  Lampton,  103  Miss.  398, 
6'0  S.  561;  City  v.  S.,  103  Miss.  314,  60 
S  325;  Bradshaw  v.  Stansberry,  164 
N.  C.  356,  79  SE  302;  Baskerville  v. 
Thomas,  32  8.  D.  432,  143  NW  371; 
Sanford  v.  Helgerson,  31  S.  D.  472, 
141  NW  390;  Pearce  v.  Holm,  23  Wyo. 
417,  152  P  787. 

[a]  Evidence  must  be  printed  in  brief 
otherwise  court  will  not  consider  point 


based  upon  such  evidence.  St.  Helena 
V.  Merriam,  171  Cal.  135,  152  P  299. 
[b]  Supreme  court  rule  requiring 
printed  briefs  applies  to  district  court. 
»f  appeals.  .  Weill  r.  Danziger,  22  Cal. 
App.  688,  136  P  308. 
587-49  Eose  v.  8.,  8  Okl.  Cr.  294, 
127  P  873;  Simmons  Hdw.  Co.  v. 
Adams  (Tex.  Civ.),  145  SW  285.  See 
Cline  V.  S.,  9  Okl.  Cr.  40,  130  P  510, 
45  LEA  (NS)  108. 

[a]  Should  be  legible  and  on  paper 
of  standard  weight.  Price  v.  8.,  10 
Okl.  Cr.  427,  137  P  736. 
587-50  Gist  v.  8.,  13  Okl.  Cr.  132, 
162  P  451;  Freiria  &  Co.  v.  Felix,  19 
P.  E.  1027;  Hardin  v.  Graham  (8.  D.), 
169  NW  231;  Houston,  etc.,  E.  Co.  ■». 
Derden  (Tex.  Civ.),  194  SW  489;  Craw- 
ford r.  Wellington  E.  Com.  (Tex.  Civ.), 
174  SW  1004.  See  White  v.  Mill  &  L. 
Co.,  81  Or.  107,  155  P  364,  158  P  173, 
527. 

[a]  In  chancery  where  complainant  is 
appellee  the  duty  to'  serve  the  first 
brief  rests  on  him  when  the  appellant 
has  perfected  his  appeal  and  printed 
the  record.  Pinel  v.  Pi'nel,  172  Mich. 
611,  138  NW  219. 

\h]  Dismissing  for  failure  to  file  brief 
in  time  is  largely  in  the  discretion  of 
court.  Pacific  Power  Co.  v.  8.,  31  Cal. 
App.  719,  162  P  641. 
[cj  Pressure  of  other  legal  business  is 
insufficient  excuse  for  default  in  filing 
brief.  Conger  v.  La  Plant,  36  S.  D. 
180,  153  NW  1006. 
fd]  Eule  of  court  may  be  waived  by 
stipulation  of  parties.  Block  v.  Leh- 
man, 32  8.  D.  40,  141  NW  982;  Union 
Pacific  E.  Co.  V.  Grace,  22  Wyo.  234, 
137  P  881. 

[e]  If  served  within  thirty  days  after 
record  is  filed  in  supreme  court  it  is 
sufficient.  Hull  v.  Larson,  14  Ariz.  492, 
131   P  668. 

[f]  In  Missouri  in  a  criminal  case 
where  the  defendant  takes  an  appeal 
and  files  a  transcript  of  the  record  the 
court  must  "examine  the  whole  record 
for  prejudicial  error  even  when  no 
brief  is  filed.  8.  v.  Jenkins  (Mo.  App.), 
193  SW  604. 

587-51  Pierce  v.  Indemnity  Ex- 
change, 33  Cal.  App.  98,  164  P  403; 
Mullia  V.  Buildingi  Co.,  32  Cal.  App.  6, 
161  P  1008;  Bolles  v.  Carson  (Fla.),  74 
S  509;  Betts  Naval  Stores  Co.  v.  Whit- 
ton,  71  Fla.  348,  71  8  281;  Veit  v. 
Windhorst,  184  Ind.  351,  110  NE  666; 
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Huddleston  v.  Huddleston,  184  Ind. 
168,  110  NE  980;  Eigelsbach  v.  Kanne, 
184  Ind.  62,  110  NE  549;  Hunt  v. 
Hunt  (Ind.  App.),  115  NE  696;  Bing- 
ham V.  Bank,  63  Ind.  App.  €06,  114 
NE  97;  Spradlin  v.  Spradlim,  179  Ky. 
297,  185  SW  838;  C.  «.  Ry.  Co.,  167  Ky. 
442,  180  SW  532;  Gardner  v.  Power 
Co.,  40  Nev.  343,  163  P  731;  Phillips  v. 
Nat.  Council,  175  N.  C.  133,  95  SE  91; 
S.  V.  Huppert  (OW.),  165  P  193;  Okla- 
homa City  V.  Page  (Okl.),  165  P  164; 
Fisher  v.  Petty  (Okl),  165  P  163;  Pur- 
vine  V.  Akers  Tp.  (Okl.),  164  P  973; 
Saddler  «-  Leahy  (Okl.),  164  P 
778;  Davidson  v.  Bank  (Okl.),  163 
P  118;  Peck  v.  Hughey  (Okl.),  161  P 
1057;  Duncan,  etc.  Ice  Co.  v.  Ferguson 
(Okl.),  161  P  794;  Hagel  v.  Grif- 
fin (Okl.),  161  P  175;  Wilcox  v.  Woot- 
ton  (Okl.),  159  P  1118;  Champion  v.  De- 
velopment Co.  (Okl.),  159  P  854;  Hill- 
igoss  V.  Webb  (Okl.),  159  P  291; 
Smith  V.  Whitlow  (Okl.),  159  P  258; 
Western  Silo  Co.  v.  Kelley  (Okl.),  159 
P  246;  Cannon  v.  S.,  13  Okl.  Cr.  259, 
163  P  1112;  Caton  v.  S.,  12  Okl.  Cr. 
538,  160  P  26;  Kindman  v.  S.,  12  Okl. 
Cr.  521,  622,  159  P  944;  Superior  L. 
&  C.  Co.  V.  Stone,  38  S.  D.  16,  169  NW 
872;  Sioux  Palls  Nat.  Bk  v.  Wingfield, 
37  S.  D.  158;  157  NW  115;  Hanten 
Bond  Co.  V.  Patterson,  36  S.  D.  587, 
156  NW  70;  Anderson  v.  Riffle,  36 
S.  D.  259,  154  NW  648;  Conger  v.  La 
Plant,  36  S.  D.  Ill,  153  NW  934; 
Sheppard  v.  Evans  (Tex.  Civ.),  194 
SW  483;  Hensley  v.  Pena  (Tex.  Civ.), 
190  SW  247;  Alderete  v.  Mosley  (Tex. 
Civ.),  189  SW  1083;  Guaranty  S.  Bank 
V.  Bland  (Tex.  Civ.),'  189  SW  546; 
Harwood-Barley  Mfg.  Co.  «.  MeCul- 
loeh  (Tex.  Civ.),  188  SW  263;  Man- 
gum  V.  Thurman  (Tex.  Civ.),  186  SW 
227;  Richardson  v.  Iron  &  S.  Co.  (Tex. 
Civ.),  179. SW  544;  Speer  v.  Bushing 
(Tex.  Civ.),  178  SW  1012;  Neil  v. 
Lumb.  Co.  (W.  Va.),  95  SE  523. 
[a]  A  failure  to  file  briefs  (1)  within 
the  time  allowed  by  rules  of  court  will 
justify  a  dismissal  of  the  appeal  or 
an  affirmance  of  the  judgment.  Sewell 
V.  Christie,  163  Cal.  76,  124  P  713; 
McCowen  v.  Trumann,  22  Cal.  App. 
361,  134  P  341;  Cochburn  v.  Hawkeye 
Commercial  Men's  Assn.,  163  la.  28, 
143  NW  1006;  Boring  v.  R.  Co.,  185 
Ind.  46,  113  NE  294;  Melin  v.  Stuart, 
119  Jiinn.  539,  138  NW  281;  Puller  v. 
E.  Co.    (Mo.),   182   SW   740;    Rowe   v. 


Campbell  (N.  C),  76  SE  474;  Rose- 
mond  V.  McPherson,  156  N.  C.  593,  72 
SE  570;  Oksendahl  v.  Hales,  27  N.  D. 
381,  146  NW  545;  Hazard  v.  Phoenix 
W.  Co.,  78  N.  J.  Eq.  568,  80  A  456; 
Deal  V.  Products  Co.,  18  N.  M.  70,  133 
P  974;  Hilliard  v.  Ins.  Co.,  17  N.  M. 
664,  132  P  249;  Thomaaon  v.  Champlin, 
46  Okl.  405,  148  P  991;  Clayton  v. 
Trimmer,  46  Okl.  244,  148  P  718;  Mcln- 
teeru  Broyles,  46  Okl.  168, 148  P  695; 
Davis  V.  Vaughn,  46  Okl.  158, 148  P  137; 
Nicholson  v.  Barnes,  42  Okl.  250,  140 
P  1155;  Turner  Hdw.  Co.  v.  Plow  Co., 
39  Okl.  633,  136  P  417;  Joiner  v.  Cobb, 
39  Okl.  581,  136  P  421;  Clinton  &  O. 
W.  R.  Co.  V.  Lumb.  &  C.  Co.,  39  Okl. 
140,.  134  P  396;  Martin  v.  Glass,  39 
Okl.  59,  134  P  51;  Huddlestun  v.  Os- 
borne &  Co.,  37  Okl.  18,  130  P  146; 
Ledbetter  v.  Kimsey,  39  Okl.  282,  128 
P  1086;  Berry  v.  Woodward,  38  Okl. 
468,  133  P  1127;  Wilgers  v.  Sayer,  37 
S.  D.  134,  166  NW  906;  Bridenbaugh 
V.  McElrath,  34  S.  D.  277,  148  NW 
18;  Jorgenson  v.  Tidrick,  34  S.  D.  276, 
148  NW  18;  S.  v.  Van  Dyke,  31  S.  D. 
424,  141  NW  210;  Gullikson  v.  Bovee, 
31  S.  D.  496,  141  NW  478;  Dakota 
Nat.  Bank  v.  Kleinschmidt,  31  S.  D. 
35,  139  NW  348;  Bartholomew  v.  Cul- 
ver (Tex.  Civ.),  171  SW  498;  Alderete 
V.  Moore  (Tex.  Civ.),  166  SW  453; 
Brown  v.  Cameron  &  Co.  (Tex.  Civ.), 
164  SW  425;  Ft.  Worth  Belt  R.  Co.  v. 
Perryman  (Tex.  Civ.)  158  SW  1181; 
Galveston  H.  &  S.  A.  R.  Co.  v.  "Short 
(Tex.  Civ.),  158  SW  175;  Gordon  v. 
S.  (Tex.  Civ.),  151  SW  867;  Levolt  v. 
Stirrat,  72  Wash.  26,  129  P  406;  Ed- 
wards V.  Fourt,  23  Wyo.  366,  151  P 
1103;  Rice  v.  Holn,  23  Wyo.  417,  152 
P  787;  Lobell  v.  Oil  Co.,  21  Wyo.  342, 
132  P  433;  Grippen  v.  S.,  20  Wyo. 
486,  124  P  764,  128  P  622.  (2)  But 
the  court  in  its  discretion  may,  where 
the  facts  warrant  it,  allow  the  appeal. 
Strand  v.  Min.  &  M.  Co.,  23  Ida.  577, 
131  P  5;  Covert  v.  Lovilia,  167  la. 
163,  149  NW  67;  Cochburn  v.  Commer- 
cial Men's  Assn.,  103  la.  28,  143  NW 
1006;  Cole  V.  Willow  River  Co.,  60 
Or.  594,  117  P  659,  118  P  176,  1030; 
Gonzalez  v.  Acha,  19  P.  R.  1143;  Ban- 
ner V.  Walker-Smith  Co.  (Tex.  Civ.), 
154  SW  295.  (3)  In  criminal  cases  the 
proceedings  are  reviewable  even 
though  the  rules  for  filing  briefs  are 
not  complied  with.  Murdoek  v.  Ter., 
14  Ariz.  5,  123  P  315;  P.  f.  Figueroa, 
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160  Cal.  80,  116  P  391;  S.  u.  Hag- 
gard, 250  Mo.  335,  157  SW  354;  S.  v. 
Miles,  174  Mo.  App.  181,  156  SW  758; 
Hess  V.  S.,  9  Okl.  Cr.  516,  132  P  505; 
White  V.  S.,  9  Okl.  Cr.  187,  131  P  189; 
Williams  V.  S.,  9  Okl.  Cr.  185,  130  P 
ll77;  Smith  v.  S.,  9  Okl.  Cr.  15,  130  P 
517. 

[b]  Court  may  continue  cause,  dis- 
miss, or  aiiirm  judgment  in  its  discre- 
tion upon  appellailt's  failure  to  file 
briefs.  Smith  v.  Wharton,  51  Okl.  185, 
151  P  852.  See  also  Chicago,  etc.  Ry. 
Co.  V.  Sewell  (Okl),  158  P  1142;  Board 
of  Comrs.  v.  Trahern  (Okl.),  158  P 
1133;  Wichita  Falls  &  N.  W.  R.  Co.  v. 
Robinson  (Okl.),  158  P  893;  Conti- 
nental Creamery  Co.  v.  La  Flore 
(Okl.),  158  P  435;  Fabric  Fire  Hose 
Co.  V.  Town  (Okl.),  158  P  350;  Kerr 
Dry  Goods  Co.  «.  Threadgill  (Okl.), 
157  P  925;  Ruark  v.  Fithen,  57  Okl. 
746,  157  P  898;  First  Nat.  Bk.  v. 
Price,  57  Okl.  498,  157  P  339;  St. 
Louis  &  S.  F.  R.  Co.  v.  Fuel  Co.  (Okl.), 
3  57  P  321;  Yauk  v.  Rogers,  57  Okl. 
641,  157  P  301;  Brown  v.  Great  West- 
ern, etc.  Co.,  57  Okl.  441,  157  P  279; 
Supreme  Forest  Woodman  Circle  v. 
Dugan,  57  Okl.  193,  156  P  1194;  Mc- 
Caleb  V.  McKinley,  53  Okl.  388,  156 
P  11,66;  Singleton  v.  Ballew,  57  Okl. 
787,  156  P  324;  Roberts  v.  Chandler, 
56  Okl.  474,  155  P  1118;  Stepney  v. 
Danielson,  56  Okl.  117,  155  P  879; 
Spaulding  Mfg.  Co.  v.  Dill  (Okl.),  155 
P  202;  Shipman  v.  Porter,  55  Okl.  120, 
154  P  1185;  Thompson  v.  Thompson, 
55  Okl.  220,  154  P  1146;  Board  of 
Comrs.  V.  Pyeatt,  54  Okl.  639,  154  P 
549;  Depenbrink  v.  Murphy,  54  Okl. 
572,  154  P  529;  Stitch  v.  Danciger 
Bros.,  64  Okl.  640,  154  P  514;  Wood- 
ward «.  Bruhwilder,  54  Okl.  131,  153 
P  863;  Oriental  Cement  Plaster  Co.  v. 
Gypsum  Co.,  54  Okl.  330,  153  P  861; 
Ballew  V.  Schults,  52  Okl.  611,  153  P 
645;  Corrugated  Culvert  Co.  v.  Akers 
Tp.,  52  Okl.  612,  153  P  623;  Chicago, 
R.  I.  &  P.  Ry.  Co.  V.  Sewall,  52  Okl. 
593,  153  P  143;  Parsons  v.  Parker,  52 
Okl.  599,  153  P  141;  Wainwright  v. 
Cumberledge,  51  Okl.  211,  151  P.  847; 
Lytle  V.  Roberts,  50  Okl.  565,  151  P 
191;  Switzer  Lbr.  Co.  v.  Brazell,  50 
Okl.  329,  150  P  1064;  Hulme  v.  Dun- 
lavey,  50  Okl.  317,  150  P  1054;  Mc- 
Laughlin f.  Love,  50  Okla.  116,  150 
P  1049;  Privett  v.  Langford,  50  Okl. 
279,   150    P    1035;    Ramsey   v.   Morton 


(Okl.),  160  P  1035;  Dunlap  v.  Norton, 
50  Okl.  117,  150  P  1029. 

fc]  Judgment  will  be  reversed  when 
respondent  files  no  brief  and  does  not 
appear  at  oral  argument.  Bullock  v. 
Bullock,  29  Cal.  App.  463,  155  P  1009. 
See  also  Missouri  K.  &  T.  R.  Go.  «. 
Blue  (Okl),  160  P  594;,Braden  v.  Oil 
Co.  (Okl.),  160  P  317;  Austin  v.  Camp- 
bell, 54  Okl.  671,  154  P  514. 

[d]  Judgment  may  be  affirmed  if  the 
court  looks  into  the  record  and  ascer- 
tains the  rights  of  the  parties,  even 
though  respondent'  files  no  brief.  Noble 
Bros.  V.  Ballew  (Okl.),  158  P  906. 

[e]  Except  by  consent  of  bis  adver'< 
sary  or  by  request  of  the  court  res- 
pondent will  not  be  heard  if  he  fails 
to  file  a  brief.  Finley  v.  School  Dist. 
No.  1,  51  Mont.  411,  153  P  1010. 

[f]  Failure  to  file  appellee's  brief 
authorizes  court  to  regard  appellant's 
brief  as  a  proper  presentation  of  the 
case  without  examination  of  record  as 
contained  in  transcript.  Occident  Fire 
Ins.  Co.  V.  Linn  (Tex.  Civ.),  179  SW 
523.  See  also  Alexander  v.  Johnson 
(Okl.),  162  P  948. 

[g]  No  appearance  will  be  entered  or 
allowed  where  defendant  in  error  does 
not  file  brief  within  time  limited.  Cen- 
tral of  Ga.  B.  Co.  V.  Napier,  19  Ga. 
App.  483,  91   SE  1004. 

[h]  Under  the  Arizona  Penal  Code, 
1913,  §1164-  1167,  failure  of  defendant 
in  a  criminal  prosecution  to  file  ab- 
stract or  brief  within  time  allowed 
are  not  sufficient  grounds  for  dismissal 
of  appeal.  Baca  v.  S.,  18  Ariz.  350, 
161   P    686. 

[i]  In  absence  of  a  reply  brief  to  an 
additional  statement  in  respondent's 
brief  the  additional  statement  will  be 
taken  as  true.  S.  v.  Uren,  39  S.  D. 
16,  162  NW  745. 

[j]  Wliere  good  cause  is  shown  for 
not  filing  brief  within  time  prescribed 
by  court  rule  a  motion  to  dismiss  will 
be  denied.  Pacific  Power  Co.  v.  State, 
31  Cal.  App.  719,  162  P  641. 
[k]  Effect  of  proceedings  to  vacate. 
The  fact  that  proceedings  have  been 
begun  to  set  aside  the  judgment  on 
the  ground  of  perjury  of  plaintiff  and 
witnesses  will  excuse  failure  to  file 
brief  within  time  allowed.  Wallace  v. 
Power  Co.,  88  Or.  219,  159  P  974,  170 
P  283. 

[1]  Where  there  is  a  change  of  ap- 
pellant's attorneys  before  time  allowed 
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for  filing  brief  has  expired,  a  motion 
for  continuance  will  be  denied  and 
judgment  affirmed.  Crescent  Creamery 
Co.  V.  Ins.  Co.,  135  Minn.  464,  160  NW 
663. 

[m]  Dismissal. — Alexander  Grain  Co. 
V.  Scott  (Okl.),  171  P  1110. 
588-53  Norton  v.  Fertilizer  Co,  15 
Ala.  App.  553,  74  S  97;  Spangler  v. 
Trust  Co.  (Ind.  App),  114  NE  105; 
Houston,  etc.  E.  Co.  v.  Derden  (Tex. 
Civ.),  194  SW  489. 

[a]  A  motion  for  extension  of  time 
to  file  reply  brief  waives  a  failure  to 
serve  brief.  Union  Pacific  K.  Co.  v. 
Grace,  22  Wyo.  234,  137  P  881. 
588-54  Bingham  v.  Newton  Bank 
(Ind.  App.),  112  NB  895;  Continental 
Nat.  Bk.  V.  MeClure,  60  Ind.  App.  553, 
111  NB  191;  Melody  v.  By.  Co.,  161  la. 
695,  141  NW  438;  Miller  v.  C,  154  Ky. 
201,  157  SW  373;  Summers  v.  Cordell 
(Mo.),  187  SW  5;  8  «.  Boy,  94  Neb. 
690,  144  NW  169;  Estes  ii.  Bash,  170 
N.  C.  341,  87  SE  109;  Broun  v.  Ins. 
Co.,  52  Okl.  392,  153  P  173;  Lawless 
V.  Pitchford,  33  Okl.  633,  126  P  782; 
Buvens  v.  Barden  (Tex.  Civ.),  196  SW 
333;  Waterman  Lumb.  Co.  v.  Holmes 
(Tex.  Civ.),  161  SW  70;  Shannon  v. 
Loeb,  6o  Wash.  640,  118  P  823.  Comp. 
Thornburg  v.  Moon  (Tex.  Civ.),  180 
SW  959. 

[a]  If  within  spirit  of  rules,  brief  will 
not  be  stricken.  Hamilton  v.  McNeill, 
150  la.  470,  129  NW  480,  AnnCas 
1912D  604. 

[b]  Where  no  motion  to  strike  is 
made  court  will  consider  case.  Dunn  v. 
Eealty  Co.,  163  Ky.  384,  173  SW  1122. 

[c]  Condensing  evidence. — Where  ap- 
pellant's brief  does  not  comply  with 
the  rules  in  regard  to  condensation  of 
evidence,  and  includes  matter  not  as- 
signed as  error,  and  otherwise  encum- 
bers the  record  the  judgment  will  be 
affirmed.  Smith  v.  Jolinson,  35  S.  B. 
151,  151  NW  46;  Donahue  v.  Adelbar, 
34  S.  D.  471,  149  NW  175. 

[d]  Where  court  is  not  Inconvenienced 
by  non-compliance  with  its  rules,  brief 
will  not  be  stricken  out.  Hunley  v. 
Ingle,  88  Wash.  446,  153  P.  313. 

[e]  Volume  and  page  of  official  state 
reports  must  be  given  in  citing  Okla- 
homa cases  to  the  Oklahoma  supreme 
court  on  penalty  of  dismissal  for  fail- 
ure in  this  respect.  Henryetta  Coal  & 
M.  Co.  V.  O'Hara,  50  Okl.  159^  150  P. 
1U4. 


588-55  See  Moore  v.  Spokane,  88 
Wash.  203,  152  P  999. 
588-56  Mathews  v.  Jones  (Mo. 
App.),  199  SW  578. 
588-57  Park  v.  Carmichael,  20  Ga. 
App.  36,  92  SE  397;  Zukas  v.  Mfg.  Co., 
277  111.  87,  115  NE  164;  Conrad  v. 
Barto,  269  111.  421,  109  NE  968;  Hess 
V.  Kennedy,  171  NYS  51;  Jamaica 
Estates  v.  Smith,  177  App.  Div.  882, 
163  NYS  389;  P.  v.  WiUett,  164  App. 
Div.  1,  149  NYS  348;  Mossop  v.  Zapp 
(Tex.  Civ.),  179  SW  685.  See  Miller 
V.  Childs,  28  Cal.  App.  478,  152  P  972; 
Zinser  v-  Sanitary  Dist.,  175  111.  App. 
9.  Comp.  Hunley  v.  Ingle,  88  Wash. 
446,  153  P  313. 

[a]  Brief  will  not  be  stricken  when 
that  would  involve  deciding  case  with- 
out its  aid  or  unnecessary  delay  in  the 
appeal.  Pasco  Fruit  Lands  Co.  v.  Tim- 
mermann,  88  Wash.  112,  152  P  675. 
589-58  Sellers  v.  Perry,  191  Mich. 
619,  158  NW  144;  Mundy  v.  Eealty  Co., 
184  App.  Div.  467,  170  NYS  994;  Mc- 
Keon  V.  Sherman,  179  App.  Div.  919, 
166  NYS  133;  Mossop  v.  Zapp  (Tex. 
Civ.),  179  SW  685;  Tarczek  v.  By.  Co., 
162  Wis.  438,  156  NW.  473.  Comp. 
Hunley  v.  Ingle,  88  Wash.  446,  153  P 
313. 

589-60     Bennett   v.   Piatt,   85   N.   J. 
Eq.  602,  96  A  895. 

589-61  Park  v.  Carmichael,  20  Ga. 
App.  36,  92  SE  397;  Eaine  v.  Ennor, 
39  Nev.  365,  158  P  133. 
[a]  New  brief  must  be  filed  omitting 
objectionable  matter,  it  is  insufficient 
to  re-file  same  brief  with  such  matters 
covered  with  ink.  Mossop  v.  Zapp 
(Tex.  Civ.),  183  SW  839. 


BUBGLASY 


591-1  P.  V.  Mendelson,  264  111.  453, 
106  NE  249;  Hayes  v.  C,  171  Ky.  291, 
188  SW  415;  Soders  v.  S.,  81  Tex.  Cr. 
506,  195  SW  1146. 

592-4  [a]  State  need  not  elect 
when  indictment  charges  defendant 
with  burglary  and  being  accessory  be- 
fore the  fact  in  the  burglary.  Braxley 
V.  S.;  17  Ga.  App.  196,  86  SE  426. 
592-5  S.  V.  Puckett,  95  S.  C.  114,  78 
SE  737,  46  LEA  (NS)  999. 
592-6  P.  V.  Picard,  284  111.  588, 
120  NE  546;  Parker  v.  S.,  13  Okl.  Cr. 
460,  165  P  622;  Eobinson  v.  8.  (Tex. 
Cr.),  200  SW  162;  Miller  v.  S.,  79  Tex. 
Cr.  9,  185  SW  29. 
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592-7  Morris  v.  U.  S.,  229  Fed.  516, 
143  CCA  584;  Norman  v.  S.,  13  Ala. 
App.  337,  69  S  362;  Cox  v.  S.,  81  Tex. 
Cr.  90,  194  SW  138. 
593-8  Simpson  v.  S.,  5  Okl.  Cr.  57, 
113   P   549.  , 

593-9  See  Schultz  v.  S.,  88  Neb.  613, 
130  NW  105,  34  LEA  (NS)  243. 
Fa]  Night  time  burglary  af  a  private 
residence  under  the  Texas  Penal  Code 
art.  1303-1305  is  a  separate  ofEense 
from  other  burglaries  and  an  allegation 
in  indictment  must  conform  to  statu- 
tory definition.  Miller  v.  S.,  81  Tex. 
Cr.  237,  195  SW  192.  ' 

594-10  Stephens  v.  S.,  69  Tex.  Cr. 
379,  154  SW  1001;  Cox  v.  S.,  81  Tex. 
Cr.  90,  194  SW  138;  Snodgrass- 1;.  S., 
67  Tex.  Cr.  451,  148  SW  1095. 
594-12  [a]  Burglary  in  railroad 
car. — An  indictment  for  burglary  and 
larceny  in  a  railroad  car  may  charge 
the  erime  to  have  been  committed  in 
any  one  of  the  counties  through  which 
the  car  passed.  P.  v.  Goodwin,  263  111. 
99,  104  NE  1018. 

594-13  Coplon  v.  S.,  15  Ala.  App. 
331,  73  S  225. 

594-15  Evans  v.  S.,  19  Ga.  App. 
68,  90  SE  1025. 

[a]  Contra. — Breaking  with  intent  to 
steal  being  sufficient  under  the  statute. 
Henry  v.  C,  169  Ky.  548,  184  SW  870, 
Ky.  St.,  §1164. 

594-16  Adams  v.  S.,  13  Ala.  App. 
330,   69    S    357. 

595-18  P.  V.  Kelley,  274  111.  556, 
113  NE  926;  S.  v.  Brickef  (la.),  159 
NW  873;  Thornton  v.  S.,  80  Tex.  Cr. 
64,  188   SW  749. 

[a]  "Burglarious  entry." — May  be 
charged  by  an  averment  of  a  burg- 
larious entry  under  Pen.  Code,  1901, 
§§418,  422.  Eain  v.  S.,  15  Ariz.  125, 
137  P  550. 

596-19  Davis  v.  S.,  117  Ark.  296, 
174  SW  567. 

597-23  Stephens  t.  S.,  69  Tex.  Cr. 
379,  154  SW  1001. 

597-24  [a]  No  description  of  prop- 
erty necessary  in'  an  indictment  for 
burglary  with  intent  to  commit  lar- 
ceny. Davis  V.  S.,  117  Ark.  296,  174 
SW  567. 

597-25  Jones  v.  S.,  12  Ga.  App.  813, 
78  SE  474. 

597-26    S.  V.  Eiddle,  245  Mo.  451,  150 
SW   1044,  AnnOasl914A,  884,  43  LBA 
(NS)  150. 


598-28    P.  V.  Pieard,  284  111.  588,  120 

NE   546;   Thornton   v.  S.,   80  Tex.  Or 

64,  188  SW  749. 

598-29     Tarver  v.  S.,  95  Ga.  222,  21 

SE  381;  Josslyn  v.  C,  6  Mete.  (Mass.), 

236;  S.  V.  Beckworth,  68  Mo.  82;  Spears 

V.  S.,  2  O.  St.  583;  Stephens  v.  8.,  69 

Tex.  Cr.  379,  154  SW  IDOL 

[a]    In  the  preliminary  complaint,  the 

value  need  not  be  alleged,  if  there  is 

an    allegation    of    stealing    goods   an^ 

chattels,    or    goods    and    merchandise. 

Wheeler  v.  8.,  79   Neb.  491,  113  NW 

253. 

598-30    See  Jones  v.  S.,  12  Ga.  App. 

813,  78  SE  474. 

[a]  Use  of  the  word  "house"  instead 
of  "storehouse"  does  not  vitiate  the 
indictment.  Drury  v.  C,  162  Ky.  123, 
172  SW  94. 

[b]  An  "office." — It  is  sufficient  to 
charge  the  building  was  an  "office"  of 
a  named  company.  S.  v.  Ferguson,  149 
la.  476,  128  NW  840.  Comp.  Adams 
i;.  S.,  13  Ala.  App.  330,  69  S  357. 

[e]  Character  of  house  need  not  he 
alleged  unless  to  charge  specifically 
that  it  was  a  private  residence.  Ste- 
phens V.  S.,  69  Tex.  Cr.  379,  154  SW 
1001. 

599-31  Pace  v.  S.,  13  Okl.  Cr.  580, 
165  P  1160. 

[a]  That  structure  was  made  specially 
for  the  keeping  of  goods  or  other  valu- 
able thing  must  be  averred.  Adams  v. 
8.,  13  Ala.  App.  330,  69  S  357. 
599-36  Adams  v.  S.,  13  Ala.  App. 
330,  69  S  357;  Vicente  v.  S.,  66  Fla. 
197,  63  S  423;  P.  v.  Pieard,  284  111, 
588,  120  NE  546;  S.  v.  Ellis,  102  Miss. 
541,  59  S  841;  James  v.  S.,  77  Miss.  370, 
26  S  928,  78  AmSt  527. 
600-37  P.  V.  Eedman  (Cal.  App.), 
179  P  725;  P.  v.  Mendoza,  17  Cal.  App. 
157,  118  P  964;  Howard  v.  P.,  62  Colo. 
131,  160  P  1060;  S.  V.  Wilson,  36  S.  D. 
416,  155   NW  186. 

600-38  S.  V.  Henschel,  250  Mo.  263, 
157  SW  311. 

600-40     Morris  v.  V.  S.,  229  Fed.  516, 
143  CCA  584.     Contra,  Noah  v.  S.,-15 
Ala.  App.  142,  72  S  611. 
601-41     Kadley  v.  8.,  174  Ind.  645, 
92  NE  541. 

[a]  Except  when  occupant  Is  a  mere 
servant,  when  ownership  should  be  laid 
in  the  master.  Adams  v.  8.,  13  Ala. 
App.  330,  69  S  357. 
602-45  Simpson  v.  8.,  5  Okl.  Cr,  57, 
113  P  649. 
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603-50     [a]     In  Texas  in  either  oi 

all  of  them.     Whorton  v.  S.,  68   Tex. 

Cr.  187,  151  SW  300. 

603-52     Hopkins   v.   S.,  61   Tex.   Cr, 

590,  135  SW  553. 

603-53    Lewis  v.  S.,  72  Tex.  Cr.  377, 

162  SW  866;  Dennis  v.  8.,  71  Tex.  Cr. 

162,  158  SW  1008. 

604-56    P.  V.  May,  179  App.  Div.  290, 

166  NYS  331;  Youug  v.  S.   (Tex.  Cr.), 

206  SW  529;  Eobinson  v.  S.  (Tex.  Cr.), 

200  SW  162. 

604-57    Scott  V.  S.,  14  Ga.  App.  806, 

82  SE  376;  P.  v.  Goodwin,  263  111.  99, 

104  NE  1018;   S.  V.  Puselier,   134  La. 

632,   64    S   493;    S.   v.    Perry,    116   La. 

231,  40   S   686;   S.  v.  Burns,   263   Mo. 

593,  173  SW  1070;   Cunningham  v.  S., 

56  Neb.  691,  77  NW  60;  S.  v.  Flanagan, 

48  W.  Va.  115,  35  SE  862. 

605-58    Scott  V.  S.,  14  Ga.  App.  806, 

82  SE  376;  S.  v.  Burns,  263  Mo.  593, 

173  SW  1070. 

605-59    S.  V.  Burns,  263  Mo.  593,  173 

SW  1070. 

606-63     Davis  v.   S.,   117   Ark.   296, 

174  SW  567. 

[a]  Variance  as  to  time. — ' '  While  the 
indictment  alleges  specifically  that  the 
burglary  occurred  on  the  12th  day  of 
February,  yet  as  a  general  rule,  if  the 
evidence  shows  it  was  committed  with- 
in the  limitation  and  prior  to  the  pre- 
sentment of  the  indictment,  this  would 
be  sufficient."  Brown  v.  S.,  65  Tex. 
Or.  78,  143  SW  183. 

606-65  P.  V.  Mendelson,  264  111.  453, 
106  NE  249. 

[a]  Rule  illustrated. — (1)  Where  M 
was  alleged  to  be  the  owner  and  proof 
was  that  M  and  another  had  posses- 
sion and  control  there  was  no  variance. 
Powers  V.  S.,  72  Tex.  Cr.  290,  162  SW 
832.  (2)  An  allegation  that  owner- 
ship was  in  prosecuting  witness  is  sus- 
tained by  proof  it  was  owned  by  him 
and  his  son  and  that  he  was  in  charge. 
Whorton  v.  S.,  68  Tex.  Cr.  187,  151  SW 
300. 

607-69  Cox  V.  S.,  81  'Tex.  Cr.  90, 
194  SW  138. 

[a]  Instructions  on  collateral  issues 
improper.  Alexander  v.  S.,  128  Ark. 
35,  193  SW  78. 

[b]  That  entry  was  in  night. — Miller 
V.  S.,  80  Tex.  Cr.  226,  189  SW  259. 
608-71     S.  V.  Spear,  164  N.   C.  452, 
79  SE  869. 

608-72  Munson  v.  S.,  13  Okl.  Cr.  569, 
165  P  1162. 


CASE   (THE  ACTION  OF  TRESPASS 
ON  THE) 

613-6  Cabello  v.  Harburger,  158  N 
YS  903. 

618-14  Cochran  v.  Laton,  78  N.  H. 
562,  103  A  658. 

621-19  Birmingham  Water  Wks.  Co. 
V.  Martini,  2  Ala.  App.  652,  56  S  830. 
[a]  Action  on  the  case  is  an  equitable 
action  formed  to  meet  eases  of  tort  for 
which  the  law  had  been  unable  to  de- 
clare a  more  convenient  remedy  and 
is  administered  after  the  method  em- 
ployed by  the  law  in  its  corresponding 
form  of  action  ex  contractu,  "the  ac- 
tion for  money  had  and  received. ' ' 
Teat  V.  Chapman  &  Co.,  1  Ala.  App. 
491,  56  S  267. 

621-20  Birmingham  Water  Wks.  Co. 
V.  Martini,.  2  Ala.  App.  652,  56  S  830. 
[a]  Trespass  on  the  case  includes  both 
assumpsit  and  case.  Bagaglio  v.  Pa- 
olino,  35  E.  L  171,  85  A  1048,  rehear, 
denied,  85  A  1136. 

624-25  Wadleigh  v.  Paper  Co.,  116 
Me.  107,  100  A  150. 
[a]  Contractual  and  statutory  obliga- 
tions.— "An  action  on  the  case  may 
be  brought  for  the  recovery  of  damages 
for  the  omission  or  neglect  of  a  duty 
or  obligation  arising  from  contract  as 
well  as  one  imposed  by  statute." 
Crosby  v.  Plummer,  111  Me.  355,  89  A 
145;  Milford  v.  By.  &  Elec.  Co.,  104 
Me.  233,  71  A  759,  30  LEA  (N8)  531. 
632-54  Erratum. — Cross-reference  to 
title  "Fraud"  should  be  to  title 
"Fraud  and  Deceit." 
642-92  Wadleigh  i;.  Paper  Co.,  116 
Me.  107,  100  A  150. 
656-56  Waters  v.  Winn,  142  Ga.  138, 
82  SE  537. 

657-70  Merritt  v.  Cravens,  168  Ky. 
155,  181  SW  970. 

657-71  Hollister  v.  Dinsmore,  191 
111.  App.  377. 

658-72      Interstate    Lumb.      Co.     v. 
Duke,  183  Ala.  484,  62  S  845. 
658-74      Zavello    v.    Leichtman,    171 
Ala.  65,  54  S  537. 

661-2  Smith  v.  E.  Co.  (Ind.  App.), 
117  NE  534. 

[a]  Defense  must  be  based  upon  plain- 
tiff's obligation  under  the  contract  or 
its  incidents,  must  be  a  proximate 
cause,  and  must  occur  before  or  con- 
currently with  breach.  Crosby  v.  Plum- 
mer, 111  Me.  '355,  89  A  145. 
662-S  Teat  v.  Chapman  &  Co.,  1 
Ala.  App.  491,  56  S  267. 
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CASE  AND  QUESTION  CERTIFIED, 
RESERVED  -OR  REPORTED 

680-20     Barrows  v.  Fidelity  Co.,  220 

N.  Y.  679.  116  NE  1034;  In  re  James' 

Will,  221  N.  Y.  242,  116  NE  1010. 

681-25      Stratton'a    Independence    v. 

Howbert,  231  U.  S.  399,  34  Sup.  Ct.  136, 

58  L.  ed.  285. 

683-35    Bockhaus  v.  Transit  Co.,  220 

N.  Y.  774,  116  NE  1036. 

683-36      Stratton's    Independence   v. 

Howbert,  231  IT.  S.  399,  34  Sup.  Ct.  136, 

58  L.  ed.  285. 

685-41      Stratton's    Independence    v. 

Howbert,  231  U.  S.  399,  34  Sup.  Ct.  136, 

58  L.  ed.  285. 

[a]    Questions  certified  not  apposite  to 

facts  as  stated  in  the   certificate  will 

go  unanswered  by  the  supreme   court. 

Seim  V.  Hurd,  232  IT.  S.  420,  34  Sup. 
Ct.  406,  58  L.  ed.  667;  Woodward  Co. 

V.  Hurd,  232  IT.  S.  428,  34  Sup.  Ct.  409, 
58  L.  ed.  670. 

687-47  [a]  Necessity  of  a  signed 
stipulation. — The  request  for  a  reserva- 
tion need  not  contain  a  stipulation 
signed  by  counsel  where  the  action  in 
the  trial  court  is  ready  for  final  judg- 
ment. Beardsley  v.  Fairchild,  87  Conn. 
359,  87  A  737. 

687-48  [a]  Necessity  for  lower 
court  to  find  facts. — Assignments  of 
error  for  exclusion  of  evidence  will 
not  be  considered  by  the  supreme  court 
of  errors  where  they  are  not  founded 
upon  a  finding  of  fact  identifying  the 
rulings  appealed  from  although  the  en- 
tire evidence  was  certified  as  part  of 
the  record  on  appeal.  Bristol  &  Plain- 
ville  Tram.  Co.  v.  Eveline,  89  Conn. 
382,  94  A  290. 

712-48  [aj  Reporting  case  before 
verdict. — Where  a  case  is  reported  be- 
fore verdict  upon  a  stipulation  to  de- 
termine whether  or  not  a  verdict  for 
the  defendant  upon  the  testimony 
could  be  sustained,  the  supreme  court 
will  look  at  the  case  as  if  a  verdict  for 
the  defendant  had  l»een  returned.  Gray 
V.  Gray,  111  Me.  21,  87  A  661. 
712-49  [a.]  Supreme  court  must  set- 
tle the  facts,  as  well  as  the  law,  where 
case  comes  up  on  report.'  Watson  v. 
Cameron,  111  Me.  343,  89  A  143. 
713-53  Cole  v.  Cole,  112  Me.  315, 
92  A  174. 

719-73     Mass.  St.,  1910,  ch.  655,  §5; 
Diamond  v.  Earle,  217  Mass.  499,  105 
NE  363,  51  LEA  (NS)  1178. 
719-74    Idan  Litto  Temperance  Soe. 


i\  Isakson,  219  Mass.  95,  106  NE  581. 
719-77  Lee  v.  Blodget,  214  Mass. 
374,  10^  NE  67. 

721-91  [a]  Certifying  questions 
arising  In  criminal  causes. — (1)  To  con- 
fer jurisdiction  of  a  case,  certified  to 
the  supreme  court  it  should  affirma- 
tively appear  that  the  question  of  law 
certified  arose  in  one  of  the  two  ways 
mentioned  in  the  statute.  The  court 
has  no  power  to  certify  any  question 
arising  in  the  midst  of  a  trial.  It  must 
be  either  in  the  course  of  preliminary 
proceedings  or  upon  conviction.  S.  v. 
Billings,  96  Minn.  533,  104  NW  1150; 
S.  V.  Byrud,  23  Minn.  29.  (2)  The 
statute  (Gen.  St.,  1913,  §9251)  provides 
for  certifying  to  the  supreme  court 
questions  arising  "upon  the  trial  of 
any  person  convicted  in  any  district 
court,  or  upon  any  demurrer  or  special 
plea  to  an  indictment  or  upon  any  mo- 
tion upon  or  relating  thereto."  But 
there  is  no  warrant  for  certifying  ques- 
tions that  have  arisen  upon  a  trial  in 
which  the  jury  disagreed.  S.  v.  Toole, 
124  Minn.  532,  144  NW  474. 
721-92    Scales  v.  Ins.  Co.  (Mo.  App.), 

186  SW  948. 

[a]  Upon  certification,  all  questions 
presented  by  record  are  before  supreme 
court  for  determination.  Moyes  v.  Ey. 
Co.  (Mo.),  186  SW  1027. 

[b]  Certification  on  ground  of  consti- 
tutional question  will  be  refused  when 
such  question  is  waived  by  failure  to 
raise  it  at  earliest  possible  time.  Car- 
radine  v.  Ford  (Mo.  App.),  187  SW  285. 
722-94     Boyer  v.  St.  Joseph   (Mo.), 

187  SW  1185. 

723-98      Majestic    Mfg    Co.   v.   Rey- 
nolds  (Mo.),  186  SW  1072. 
724-3    Majestic  Mfg.  Co.  v.  Reynolds 
(Mo.),  186  SW  1072. 
725-6     Moyes  v.  Ey.  Co.   (Mo.),  186 
SW  1027. 

726-8  Majestic  Mfg.  Co.  v.  Reynolds 
(Mo.),  186  SW  1072. 
727-23  McDonald  f.  E.  Co.,  88  N. 
J.  L.  11,  95  A  734. 
[a]  Only  fundamental  questions  de- 
terminative of  the  case,  may  be  cer- 
tified. McDonald  v.  R.  Co.,  88  N.  J.  L. 
11,  95  A  734. 

728-27  McDonald  v.  E.  Co.,  88  N.  J. 
L.  11,  95  A  734. 

730-37  Prest-0-Lite  Co.  v.  Brickner, 
220  N.  Y.  769,  116  NE  1071;  LesUe  v. 
O'Connor,  220  N.  Y.  672,  116  NE  105^ 
Harvey  v.  Realization  Co.,  220  N.  Y. 
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762,  116  NE  1050;  Coffey  v.  Coffey,  221 
N.  Y.  530,  116  NB  1041;  Court  v.  Trust 
Co.,  221  N.  Y.  608,  116  NE  1041;  P.  v. 
Todoro,  160  NYS  352. 
[a]  Where  party  may  appeal  as  of 
right,  certification  of  questions  of  law 
to  court  of  appeals  is  unnecessary  and 
improper.  Wahle-Phillips  Co.  v.  Fitz- 
gerald, 173  App.  Div.  129,  158  NYS 
158. 

730-39  .  Kings  County  Lighting  Co. 
f.  New  York,  221  N.  Y.  500,  116  NE 
1055;  Hobre  Assets  Corp,  v.  Baker  (N. 
Y.),  116  NE  1056;  Waldorf-Astoria  H. 
Co.  V.  New  York,  212  N.  Y.  97,  105 
NE  803. 

730-40     Cohnfeld  v.  Bliss,  220  N.  Y. 
681,    116   NE   1041. 
731-47     Woodbury  v.  Tax  Assn.,  220 
N.  Y.  675,  116  NE  1084;   Oyster  Bay 
V.  Stehli,  221  N.  Y.  515,  116  NE  1079; 
Spiritusfabriek  Astra  v.  Sugar  P.  Co., 
221  N.  Y.  581,  116  NE  1077;  Planten 
V.  Earl,  220  N.  Y.  677,  116  NE  1070. 
[a]    If   certified   question   involves   a 
question  of  fact  the  court  of  appeals 
is  without  power  to  answer  it.    Palmer 
V.  S.,  217  N.  Y.  601,  111  NE  211. 
733-54    Landes  v.  Lupton,  221  N.  Y. 
574,  116  NE  1056. 

734-59  Triangle  Waist  Co.  v.  Assur. 
Co.,  220  N.  Y.  764,  116  NE  1080;  In 
re  Sanborn,  221  N.  Y.  530,  116  NE 
1073;  Eeilly  v.  Connable,  220  N.  Y. 
760,  116  NB  1071;  Quinn  v.  Thatcher, 
221  N.  Y.  543,  116  NE  1071;  Gallagher 
V.  Hibernians,  220  N.  Y.  759,  116  NE 
1046;  Epps  V.  Price,  221  N.  Y.  573,  116 
NE  1043;  Crozier  v.  Richardson,  221 
N.  Y.  578,  116  NE  1042. 
735-60  Seneca  Distributing  Co.  v. 
Fulton,  220  N.  Y.  687,  116  NB  1074; 
Fleischer  v.  Fleischer,  221  N.  Y.  572, 
116  NE  1045. 

747-20  [a]  Stipulation  of  counseL 
Jurisdiction  cannot  be  acquired  by  stip- 
ulation of  counsel  alone,  the  procedure 
pra'vided  for  by  the  statute  must  be 
followed.  Greenough  v.  Bank,  38  R.  I. 
100,  94  A  706. 

751-47  Tex.  Eev.  St.,  1911,  art.  1623; 
First  Nat.  Bank  v.  Conner,  106  Tex. 
,549,  172  SW  1106;  First  State  Bank 
V.  Power,  106  Tex.  210,  163  SW  581; 
Groee  v.  Lumber  Co.,  106  Tex.  265,  163 
SW  681;  Village  Mills  Co.  v.  Oil  Co. 
(Tex.  Civ.),  186  SW  785. 
[a]  Statute  construed — ^test  to  deter- 
mine conflict  is  whether  one  decision 
would   directly   overrule   the   other   if 


both  were  rendered  by  same  court. 
Coultress  v.  San  Antonio,  108  Tex.  150, 
179  SW  515,  187  SW  194. 

[b]  Where  judges  fully  concur  in 
court  of  civil  appeals  and  are  satisfied 
with  the  correctness  of  their  conclu- 
sions, the  question  will  not  be  certified 
to  the  supreme  court.  Pierce  Fordyce 
Oil  Assn.  V.  Woodrura  '(Tex.  Civ.),  188 
SW  245. 

[c]  Conflict  must  be  well  defined. — It 
is  the  duty  of  the  court  of  civil  appeals 
to  certify  the  case  to  the  supreme 
court  when  there  is  a  clearly  defined 
confiict  between  its  decisions  and  that 
of  some  other  court  of  civil  appeal. 
Coultress  v.  San  Antonio,  108  Tex.  150, 
179  SW  515,  187  SW  194;  First  Nat. 
Bank  v.  Conner,  106  Tex.  549,'  172' SW 
1106. 

752-48  Village  Mills  Co.  v.  Oil  Co. 
(Tex.  Civ.),  186  SW  785. 
752-50  Coultress  v.  San  Antonio,  108 
Tex.  150,  179  SW  515,  187  SW  194. 
755-58  [a]  After  the  term  expires 
the  court  of  civil  appeals  is  without 
jurisdiction  to  certify  questions  to  the 
supreme  court.  Noble  v.  Broad  (Tex. 
Civ.),  173  SW  643. 

755-59  [a]  Alleged  conflicting  de- 
cisions not  presented  in  petition  for 
mandamus  to  require  certification  upon 
the  ground  of  conflict  in  decisions,  will 
not  be  considered  by  supreme  court. 
Coultress  v.  San  Antonio,  108  Tex.  150, 
179  SW  515,  187  SW  195. 
755-61  Ft.  Worth  Imp.  Dist.  «.  Ft. 
Worth,  106  Tex.  148,  158  SW  164,  48 
LRA   (NS)   994. 

[a]  Question  of  substantive  law  mere- 
ly is  not  a  proper  question  for  certifica- 
tion. Beene  v.  Waples,  108  Tex.  140, 
187  SW  191. 

[b]  Supreme  court  will  predicate  Its 
answer  upon  the  statement  of  the  case 
as  contained  in  the  certificate  of  the 
court  of  civil  appeals  ordinarily.  But 
if  the  question  turns  U|)on  the  plead- 
ings the  court  will  look  beyond  the  cer- 
tificate to  such  pleadings.  Watkins  v. 
Minter,  107  Tex.  428,  180  SW  227; 
Moore  v.  S.,  107  Tex.  490,  181  SW 
438. 

757-67  Pierce  Fordyce  Oil  Assn.  v. 
Woodrum  (Tex.  Civ.),  188  SW  245. 
[a]  A  question  previously  decided  by 
supreme  court  will  not  be  certified  to 
the  supreme  court  by  the  court  of  ap- 
peals. Lock  V.  Bank  (Tex.  Civ.),  165 
SW  536.' 
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757-68     Chicago,  E.  I.  &  G.  E.  Co.  v. 

Dalton  (Tex.  Civ.).  177  SW  556;  Day 
V.  Mercer  (Tex.  Civ.),  175  SW  764; 
Gordon  Jones  Const.  Co.  v.  Lopez  (Tex. 
Civ.),  172  SW  987;  .Sullivan-Sanford 
Lumb.  Co.  V.  Beeves,  58  Tex.  Civ.  488, 
125  SW  96. 

757-69  [a]  A  fact,  which  is  not 
disclosed  by  the  statement  and  opin- 
ions from  the  court  of  civil  appeals 
cannot  be  considered  by  the  supreme 
court  as  a  basis  for  its  answer  to  a 
certified  question.  American  Bond  Co. 
V.  Logan,  106  Tex.  306,  166  SW  1132. 
758-70  [a]  Supreme  court  will  base 
its  consideration  upon  such  statement. 
Watkins  v.  Minter,  107  Tex.  428,  180 
SW  227. 

759-71  San  Antonio  &  A.  P.  E.  Co. 
V.  Pack.  Co.,  106  Tex.  383,  167  SW 
228;  First  State  Bank  v.  Power,  106 
Tex.  210,  163  SW  581. 
[a]  Question  of  substantive  law  is 
not  a  proper  question  for  certification. 
•Beene  v.  Waples,  108  Tex.  140,  187  SW 
191. 

759-76  San  Antonio  &  A.  P.  B.  Co. 
V.  Pack.  Co.,  106  Tex.  383,  167  SW 
228. 

759-78  [a]  Erldence  considered. 
Where  the  question  certified  is  whether 
the  evidence  is  sufficient  to  justify  a 
conclusion  that  appellant  was  negligent, 
only  the  evidence  tending  to  show  neg- 
ligence can  be  considered.  Carsey  v. 
Hawkins,   106  Tex.   247,   163  SW   586. 


CASE  ON  APPEAL 
766-1  [a]  Terms  defined. — A  ' '  case- 
made"  or  a  "case"  is  a  written  state- 
ment of  the  facts  in  a  case  agreed  to 
by  the  parties,  and  duly  authenticated 
by  the  judge  who  tried  the  case,  and 
submitted  to  an  appellate  court  for 
the  purpose  of  obtaining  a  review  of 
alleged  errors  of  law  occurring  in  the 
proceedings  of  the  court  below,  as 
shown  in  the  record  thus  presented. 
Thompson  v.  Tulton,  29  Okl.  700,  119 
P  244. 

767-5     Thompson  v.  Fulton,   29   Okl. 
700,  119  P  244. 

767-6     Murphy  v.  Elec.  Co.,  174  N.  C. 
782,  93  SE  456. 

767-8  Tarpenning  v.  C  o  m  p  t  o  n, 
51  Okl.  41,  151  P  681;  Dodder  i>.  Lumb. 
Co.,  51  Okl.  25,  151  P  679. 
767-9  Martin  v.  Milnor,  52  Okl.  232, 
152  P  388;  Dodder  v.  Lumb.  Co.,  51 
Okl.  25,  151  P  679. 


\ 


767-10  Flake  v.  Hill  (Ark.),  197  SW 
33;    Trimble   v.   Hawkins    (Tex.   Civ.), 

197  SW  224. 

768-12  [a]  Motion  to  vacate  a 
judgment  is  not  part  of  record  proper. 
Grady  County  v.  Schrock  (Okl.),  155 
P  882. 

768-13  Billington  v.  Grayson  (Okl.), 
158  P  433;  Harris  v.  Newcombe,  56 
Okl.  741,  156  P  666;  Fields  v.  Fields, 
55  Okl.  652,  155  P  245;  Laborn  «. 
Stephens,  47  Okl.  64,  147  P  152;  Parker 
V.  Wadleigh,  43  Okl.  180,  141  P  781; 
Homeland  Eealtv  Co.  ■;;.  Eobison,  39 
OkL  591,  136  P  585;  Wood  v.  Jones,  32 
Okl.  640,  122  P  678. 
770-14  Hardin  v.  Graham,  36  S.  D. 
525,  155  NW  782;  Farmers'  &  M, 
State  Bk.  v.  Michael,  36  S.  D.  172,  153 
NW  1008. 

770-15  Billington  «.  Grayson  (Okl.), 
158  P  433;  Harris  v.  Newcombe,  56 
Okl.  741,  156  P  666;  Fields  v.  Fields, 
55  Okl.  652,  155  P  245;  Bilby  v.  Oath- 
cart,  51  Okl.  189,  151  P  688. 
[a]  Appeal  will  be  dismissed. — Orr  v. 
Fulton,  62  Okl.  621,  153  P  149. 
771-16  Okl.  Eev.  Laws,  1910,  §5241; 
S.  V.  Wilson,  43  Okl.  112,  141  P  426; 
Thompson  v.  Fulton,  29  Okl.  700,  119 
P  244. 

[a]  Instruments  of  writing  should  not 
be  set  out  in  full  in  preparing  the  case, 
unless  the  instrument  is  to  be  construed 
and,  even  then,  only  so  much  of  it  as 
is  necessary  to  a  proper  construction 
should  appear.  Twiggs  v.  Williams,  98 
S.  C.  431,  82  SE  676. 

[b]  Order  of  trial  court  overruJing 
motion  for  new  trial  need  not  be  copied 
in  case-made.  Holmberg  v.  Will,  49 
Okl.  138,  152  P  357. 

[c]  In  Oklahoma,  etc.  Courtney  v. 
Moore,  51  Okl.  628,  151  P  1178. 
772-20  It  must  affirmatiTely  appear 
that  judgments  and  orders  were  filed 
of  record,  and  properly  entered  in  the 
journals.  In  re  Garland,  52  Okl.  585, 
153  P  153.  See  also  Board  of  Comrs. 
V.  Vann  (Okl.),  159  P  297;  Hilligoss 
V.  Webb  (Okl.),  159  P  291;  Boorigie 
Bros.  V.  Quinn-Berry,  etc.  Co.  (Okl.), 
157  P  330;  Keenan  v.  Chastain  (Okl.), 
157  P  326;  Keen  v.  Hiatt,  54  Okl.  130, 
153  P  861. 

772-21     Montgomery  v.  Cameron,  49 

Okl.  179,  162  P  398. 

772-24    Jewell  v.  Cecil,  177  Ky.  822, 

198  SW  199. 
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[a]  The  relief  granted  or  refused  by 
the  ruling  must  be  clearly  specified,  it 
is  insufficient  to  recite  merely  that 
ruling  Was  for  one  party  or  the  other. 
Courtney  v.  Moore,  51  Okl.  628,  151  P 
1178. 

[b]  Motions  presented  to  trial  court, 
the  rulings  thereon,  and  exceptions 
thereto  are  not  a  part  of  the  record 
proper  and  must  be  incorporated  in  the 
case-made.  Montgomery  v.  Cameron,  49 
Okl.  179,  152  P  398.  See  also  Maness 
V.  Wilson  (Okl.),  158  P  370;  Orr  v. 
Fulton,  52  Okl.  621,  153  P  149;  Guess 
V.  Heed,  49  Okl.  124,  152  P  399. 
773-25  Crofton  v.  K.  Co.,  177  Ky. 
831,  198  SW  229;  Hess  v.  Sturdavent 
(Okl.),  158  P  905;  Farris  v.  Hodges 
(OkI.),  158  P  909;  Glass  v.  Gould,  41 
Okl.  424,  138  P  796;  Cathcart  v.  Nav. 
Co.,  86  Or.  250,  168  P  308. 

773-26  Aronson  v.  Orlov,  228  Mass. 
1,  116  NE  951;  Moore-De  Grazier  & 
Co.  V.  Hass  (Okl.>,  158  P  584;  Lawton 
V.  Hills,  53  Okl.  243,  156  P  297;  Powell 
V.  Bank,  56  Okl.  44,  155  P  500;  Miller 
V.  Markley,  49  Okl.  177,  152  P  345. 
774-27  Ledgerwood  v.  Neal  (Okl.). 
159   P    292;    Briggs   v.   Kinzer    (Okl.), 

158  P  447;  Vaughn  v.  Rennie,  55  Okl, 
536.  156  P  632;  Keet  &  Eoundtree  D.  G. 
Co.  V.  Eogers,  57  Okl.  58,  156  P  179; 
Powell  V.  Bk.,  56  Okl.  44,  155  P  500; 
Bettis  V.  Cargile,  34  Okl.  319,  126  P 
222. 

[a]  Only  so  much  evidence  as  is  ma- 
terial need  be  included  in  case  on  ap- 
peal. Baleh  v.  Fink,  9  Misc.  47,  155 
NTS  308. 

774-28    Ledgerwood  v.  Neal    (Okl.), 

159  P  292;  Moore-De  Grazier  &  Co.  v. 
Haas  (Okl.),  158  P  584;  Powell  v. 
Bmik,  56  Okl.  44,  155  P  500. 

[aj  Certificate  of  clerk  or  stipulations 
of  counsel  will  not  cure  omission  of 
certificate  of  judge.  Briggs  v.  Kinzer 
(Okl.),  158  P  447. 

[b]  Court  will  permit  withdrawal  and 
amendment  of  ease-made  in  absence  of 
such  statement,  to  supply  the  omission. 
Vaughn  v.  Eennie,  55  Okl.  536,  156 
P  832. 

775-29  Moore-De  Grazier  &  Co.  v. 
Haas  (Okl.),  158  P  584;  Lawton  v. 
Hills,  53  Okl.  243,  156  P  297;  Keet 
&  Eoundtree  D.  G.  Co.  v.  Bogers,  57 
Okl.  58,  156  P  179;  Powell  v.  Bank, 
56  Okl.  44,  155  P  500.  Comp.  General 
Elect.  Co.  V.  By.  Co.,  49  Okl.  376,  153 
P  189. 


775-30     St.    Louis    Carbonating,   etc. 
Co.  V.  Bank  (Okl.),  157  P  1046. 
775-31     Balch  v.  Fink,  92  Misc.  47, 
155  NYS  308. 

776-32  Crofton  v.  E.  Co.,  177  Ky. 
831,  198  SW  229;  SchaefEer  v.  Stone 
Co.,  174  iSr.  C.  781,  93  SE  931;  Laborn 
V.  Stephens,  47  Okl.  64,  147  P  152. 

[a]  AU  the  instructions  need  not  be 
printed  in  record.  Collison  v.  Davis, 
37  S.  D.  107,  156  NW  786. 
[bj  Even  though  signature  of  trial 
judge  is  omitted  from  instructions,  if 
it  can  be  ascertained  from  the  case- 
made  that  such  instructions  were  actu- 
ally oflEered  and  refused  and  exceptions 
duly  saved,  they  will  be  reviewed  on 
appeal.  Williams  v.  Arends,  57  Okl. 
556,  157  P  313. 

776-33     Lehigh  V.  T.  Co.  ■».  Strauss, 
258  Pa.  382,  101  A  1047;  Sessions  v.  S., 
81  Tex.  Cr.  424,  197  SW  718. 
776-34    Crofton   v.   E.   Co.,   177   Ky. 
831,  198  SW  229;  Equitable  Life,  etc. 
Soc.  V.  Bank   (Mo.),  197  SW  115. 
777-36     [■&]     Court  will  dismiss  the 
appeal  if  the  case  is  not  prepared  ac- 
cording to   the   rules.    Twiggs  v.  Wil- 
liams, 98  S.  C.  431,  82  SE  676. 
777-37     Greer    v.    Keaton,    98    S.    C. 
192,  82  SE  424. 

778-41  [a]  Skeleton  case  on  ap- 
peal insufficient. — A  case  on  appeal  is 
not  sufficient  which  does  not  set  out 
the  evidence  iu  narrative  form  but  is 
a  mere  skeleton  outline  with  directions 
to  the  clerk  to  insert  parts  of  the 
stenographer's  notes,  the  testimony  and 
the  instructions.  Sloan  v.  Assur.  So- 
ciety, 169  N.  C.  257,  85  SE  216. 
779-46  Martin  v.  Milnor,  52  Okl. 
232,  152  P  388. 

[a]  Attorney  of  record  in  original 
case  (1)  may  accept  service  of  case- 
made  and  waive  notice  of  the  time 
and  place  of  its  settlement.  Scivally 
V.  Doyle,  50  Okl.  275,  151  P  618.  (2) 
Service  upon  attorney  of  record  in 
lower  court  is  sufficient  even  though  he 
refuses  to  accept  such  service.  Tyler 
V.  Eoberts,  56  Okl.  610,  156  P  201. 
780-48  Keet  &  Eoundtree  D.  G.  Co. 
V.  Eogers,  57  Okl.  58,  156  P  179; 
Powell  V.  Bank,  56  Okl.  44,  155  P  600; 
Phillips  V.  Hackler  (Okl.),  153  P  863; 
Swanson  v.  Bayless,  51  Okl.  37,  151  P 
683;  Grimes  v.  West,  47  Okl.  436,  149 
P  135;  Palmer-Gregory  Chiropractic 
College  V.  Hubble,  47  Okl.  367,  148  P 
719;  Bowles  v.  Cooney,  45  Okl.  517,  146 
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P  221;  Michael  v.  Isom,  43  Okl.  708, 
143  P  1053;  Armstrong  v.  White,  43 
Okl.  639,  143  P  329;  School  Dist.  No. 
29  V.  Nat.  Bank,  40  Okl.  568,  139  P 
989;  Bottoms  v.  Neukirchner,  40  Okl. 
142,  136  P  774;  Tucker  v.  Hudson,  38 
Okl.  790,  134  P  21;  National  Surety 
Co.  V.  College,  38  Okl.  429,  132  P  652; 
Appleby  v.  Dowden,  35  Okl.  707,  132  P 
349;  American  Nat.  Bank  «.  Linotype 
Co.,  31  Okl.  533,  122  P  507;  Price  v. 
Covington,  29  Okl.  854,  119  P  626. 

[a]  Failure  to  serve  all  necessary 
parties  renders  case-made  a  nullity. 
Martin  v.  Milnor,  52  Okl.  232,  152  P 
388. 

[b]  After  death  of  party,  the  service 
of  a  case-made  upon  the  attorney  of 
such  party  is  a  nullity  where  no  revivor 
has  been  fijrst  had.  May  v.  Fitzpatrick, 
35  Okl.  45,  127  P  702. 

781-53  Hardee  v.  Timberlake,  159 
N.  C.  552,  75  SB  799;  Zell  Guano  Co. 
V.  Hicks,  120  N.  C.  29,  26  SE  650; 
Powell  V.  Bank,  56  Okl.  44,  155  P  500; 
King  V.  Pool  (Okl.),  153  P  860;  Teese 
Cotton  Co.  V.  Bains,  52  Okl.  503,  153 
P  63;  Bank  of  Haworth  v.  Martin 
(Okl.),  151  P  1167;  Pope  Feed  Store 
V.  Lucas,  51  Okl.  276,  151  P  1074; 
Walker  v.  Beginald,  51  Okl.  10,  151 
P  680;  Gilbert  v.  Divelbiss,  47  Okl. 
340,  341,  148  P  689;  Haines  c.  Casaver, 
47  Okl.  130,  147  P  1191;  Michael  v. 
Isom,  43  Okl.  708,  143  P  1053;  Spears 
V.  Surety  Co.,  43  Okl.  645,  143  P  664; 
Jones  V.  Bilby,  43  Okl.  494,  143  P  330; 
Scott  V.  Toung,  43  Okl.  367,  143  P 
36;  Tood  v.  Carter,  43  Okl.  238,  142 
P  996;  Kinney  v.  McPherren,  42  Okl. 
209,  140  P  1149;  WUls  v.  Buzbee,  42 
Okl.  206,  140  P  1146;  Jordon  v.  R. 
Co.,  41  Okl.  341,  143  P  46;  Veverka 
V.  Prank,  41  Okl.  142,  137  P  682;  Tal- 
liaferro  ».  Bank,  40  Okl.  555,  139  P 
955;  National  Surety  Co.  v.  Presbyter- 
ian College,  38  Okl.  429,  132  P  652; 
Brown-Beane  Co.  v.  Eucker,  36  Okl. 
696,  136  P  1075;  Bettis  v.  Cargile,  34 
Okl.  319,  126  P  222;  Edson  v.  Herod, 
33  Okl.  482,  126  P  577;  St.  Louis  & 
S.  F.  E.  Co.  V.  Eickey,  33  Okl.  481, 
126  P  735;  Cunyan  v.  Clemmer,  33 
Okl.  480,  126  P  578;  Hayrfes  v.  Smith, 
29  Okl.  703,  119  P  246;  Devault  v. 
Exch.  Co.,  22  Okl.  624,  98  P  342. 
[a]  In  Oklahoma^  a  party  desiring  to 
appeal  has  three  days  under  the  statute 
in  which  to  serve  a  ease-made  after 
the  entry  of  the  judgment  or  order  ap- 


pealed from;  and,  unless  the  ease-made 
is  served  within  that  time,  or  within 
the  extension  of  time  allowed  by  the 
court  or  judge  within  such  time,  the 
case-made  is  void,  and  will  not  be  con- 
sidered by  an  appellate  court.  Dunlap 
V.  Lumb.  Co.,  44  Okl.  475,  145  P  374; 
Mobley  v.  E.  Co., '  44  Okl.  788,  145 
P  321;  School  Dist.  v.  Mackey,  44 
Okl.  408,  144  P  1032;  Upp  Grocery 
Co.  V.  Lins,  43  Okl.  756,  144  P  377; 
Morris  v.  Caulk,  44  Okl.  342,  144  P 
623;  Phillips  v.  Dillingham,  44  Okl. 
104,  144  P  363;  Hughes  v.  Martin,  43 
Okl.  710,  144  P  356;  Parker  v.  Wad- 
leigh,  43  Okl.  180,  141  P  781;  Edwards 
i;.  Bynum,  43  Okl.  148,  141  P  678;  Okla- 
homa Fire  Ins.  Co.  v.  Kimpel,  39  Okl. 
339,  135  P  6;  Willianis  i;.,Bank,  38 
Okl.  326,  132  P  1087;  Hengst  v.  Oil 
&  Gas  Co.,  37  Okl.  295,  131  P  1075; 
Foulds  V.  Hjibbard,  36  Okl.  146,  128 
P  108;  Fife  ».  Cornelous,  35  Okl.  402, 
124  P  957;  Wood  «.  Jones,  32  Okl.  640, 
122  P  678;  Moss  Brew.  Co.  v.  S.,  37  Okl. 
303,  135  P  356;  St.  Louis  &  S.  F.  E. 
Co.  V.  Nelson,  31  Okl.  51,  119  P  625; 
Thompson  v.  Fulton,  29  Okl.  700,  119 
P  244. 

782-55  Durant  v.  Nesbit  (Okl.),  157 
P  353;  Powell  v.  Bank,  56  Okl.  44,  155 
P  500;  Navarre  v.  Finerty,  56  Okl.  218, 
154  P  1143;  Choi  v.  Turk,  55  Oklf 
499,  154  P  1000;  King  v.  Pool  (Okl.), 
153  P  860;  Teese  Cotton  Co.  v.  Bains, 
52  Okl.  503,  153  P  63;  Maddox  v.  Bank, 
51  Okl.  744,  152  P  373;  Bk.  of  Ha- 
worth V.  Martin  (Okl.),  151  P  1167; 
Pope  Feed  Store  v.  Lucas,  51  Okl.  276, 
151  P  1074;  Walker  v.  Eeginald,  51 
Okl.  10,  151  P  680. 
782-56  Okl.  Eev.  Laws,  1910,  §5242; 
S.  V.  Wilson,  43  Okl.  112,  141  P  426. 
[a]  Wliere  case  is  tried  upon  agreed 
statement  of  facts  eliminating  all  ques- 
tions of  fact,  a  motion  for  new  trial 
being  unauthorized,  time  for  serving 
case-made  runs  from  date  of  rendition 
of  judgment  regardless  of  such  motion 
or  ruling  thereon.  Durant  v.  Nesbit 
(Okl.),  157  P  353;  Garland  v.  Union 
Tr.  Co.  (Okl.),  154  P  676. 
783-57  Upp  Grocery  Co.  «.  Lins,  43 
OM.  756, .  144  P  377;  Campbell  «. 
Euble,  40  Okl.  48,  135  P  1060. 
784-61  Smilansky'  v.  Murphy,  186 
Mich.  463,  152  NW  1067;  Murphy  v. 
Elect.  Co.,  174  N.  C.  782,  93  SE  456: 
Holmberg  v.   Will,  49  Okl.  138,  152  P 
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S57;  Coui]tney  v.  Moore,  51  Okl;  628, 
151  P  1178. 

[a]  Order  extending  time  six  months 
beyond  order  appealed  from  is  void. 
Courtney  v.  MoorOj  51  Okl.  628,  151  P 
1178. 

[b]  Where  a  case  is  tried  upon  an 
agreed  statement  a  motion  for  new  trial 
is  unauthorized  by  statute,  and  the 
time  for  making  and  serving  a  case 
for  this  court  runs  from  the  date  of 
the  judgment,  unaffected  by  such  mo- 
tion or  the  order  overruling  the  same. 
An  order  extending  the  time,  and  a 
case-made  served  in  accordance  there- 
with, after  the  expiration  of  the  time 
apeeifically  given  by  statute,  are  nulli- 
ties, and  a  petition  in'  error  with  such 
ease-made  attached  gives  this  court  no 
jurisdiction.  Byrd  v.  Harrison,  45  Okl. 
142,  145  P  318;  Dunlap  v.  Lumb.  Co., 
44  Okl.  475,  145  P  374;  School  Dist. 
No.  38  V.  Mackey,  44  Okl.  408,.  144  P 
1032;   Veverka  v.  Frank,  41   Okl.  142, 

137  P  6825  St.  Louis  &  S.  F.  E.  Co. 
V.  Nelson,  40  Okl.  143,  136P590;Chi- 
cajgo,  E.  I.  &  P.  Ey.  Co.  v.  Shawnee,  39 
Okl.  728,  136  P  591. 

784-62  Minn.  Gen.  St.,  1913,  §7832; 
Noonan  v.  Spear,  125  Minn.  475,  147 
NW  654. 

784-63  Morgan  v.  Bd.  of  Comrs. 
(Okl.),  159  P  514;  Lyndon  v.  Coyle, 
51  Okl.  715,  152  P  373;  Swanson  v. 
Bayless,  51  Okl.  37,  151  P  683;  Walker 
V.  Eeginald,  51  Okl.  10,  151  P  680; 
Hughes  V.  Martin,  43  Okl.  710,  144  P 
.356;  Spears  v.  Surety  Co.,  43  Okl.  645, 
143  P  664;  Scott  V.  Young,  43  Okl. 
367,  143  P  36;  Parker  v.  Wadleigh,  43 
Okl.  180,  141  P  781;  Wills  v.  Buzbee, 
42  Okl.  206,  140  P  1146;  Vannier  v. 
Aid  Assn.,  40  Okl.  732,  140  P  1021; 
Talliaferro  «.  Bank,  40  Okl.  555,  139 
P  955;   Antis  v.  Parson,  40   Okl.   449, 

138  P  1020;  Campbell  v.  Euble,  40  Okl. 
48,  135  P  1050;  Hurst  v.  Wheeler,  35 
Okl.  639,  130  P  934;  Fife  v.  Cornelous, 
35  Okl.  402,  124  P  957;  Lawson  «. 
Zeigler,  33  Okl.  368,  125  P  724;  Love- 
joy,  Russell  &  James  v.  Graham,  33 
Okl.  1^9,  124' P  25;  Haynes  V.  Smith, 
29  Okl.  703,  119  P  246. 

[a]  In  case  of  accident  or  misfortune 
preventing  party  appealing  from  serv- 
ing ease-made  or  gaining  further  time 
before  expiration  of  time  allowed,  upon 
notice  to  adverse  party  court  may  grant 
further  time.  O'Neil  Engineering  Co. 
V.  Lehigh  (Okl.),  159  P  497;   Colbert 


V.  Higgambotham,  57  Okl.  69,  155  P 
1084;  Spaulding  v.  Beidleman,  49  Okl. 
197,  152  P  367. 

[b]    Notice  to  adyerse  party,  of  ap- 
plication, essential. — Wylie  v.  Shutler, 
65  Okl.  377,  155  P  513. 
785-64    Bettis    v.    Cargile,     23     Okl. 
301,  100  P  436. 

785-65  [^^]  Addressed  to  the  sound 
discretion  of  the  triai  court.  Smilan- 
sky  V.  Murphy,  186  Mich.  463,  152  NW 
1067. 

[b]  Becord  need  not  set  out  applica- 
tion for  extension  of  time.  Courtney  v. 
Moore,  51  Okl.  628,  15a  P  1178. 
785-66  Spaulding  v.  Beidleman,  49 
Okl.  197,  152  P  367;  Courtney  v.  Moore, 
51  Okl.  628,  151  P  1178. 
785-67  Hulme  v.  DifEenbacher,  53 
Kan.  181,  36  P  60;  Atchison,  T.  &  S.  F. 
E.  Co.  V.  Leeman,  5  Kan.  App.  804,  48 
P  932;  Bradley  v.  Bank,  45  Okl.  763, 
147  P  302;  Osborne  v.  Ey.  Co.,  45  Okl. 
817,  147  P  301;  Lidecker  Tool  Co. 
V.  Coghill,  35  Okl.  134,  128  P  680; 
Murphey  v.  Favors^  31  Okl.  162,  120 
P  641;  Casner  v'.  Wooley,  28  Okl.  424, 
114  P  700;  Horner  v.  Goltry,  23  Okl. 
905,  101  P  1111;  Shawnee  v.  Farrell, 
22  Okl.  652,  98  P  942. 

[a]  Contra — expressly  overruling  the 
previous  decisions  in  this  state. — Cain 
V.  King  (Okl.),  153  P  1133. 
786-69  [a]  Time  for  suggestion  of 
amendments  commences  to  run  from  ex- 
piration of  period  of  extension,  and  not 
from  date  of  service.  Courtney  v. 
Moore,  61  Okl.  628,  151  P  1178.  See 
^also  Gilliam  v.  Bank,  57  Okl.  673,  157 
P  750;  Vaughn  v.  Eennie,  55  Okl.  536, 
156  P  632;  Frey  v.  McCune,  49  Okl. 
493,  153  P  109. 

786-70  [a]  Case-made  must  affirm- 
atively show  that  order  was  made  and 
entered  extending  time  to  make  and 
serve  case-made.  Dodder  v.  Lumb.  Co., 
51  Okl.  25,  151  P  679. 

[b]  Order  extending  time  must  ap- 
pear in  case-made,  mere  memorandum 
being  suflcient,  however.  Champion  v. 
Oklahoma  City,  etc.  Co.  (Okl.),  156  P 
342. 

[c]'  Order  extending  time  to  make  and 
serve  case  is  not  appealable. — Spauld- 
ing V.  Beidleman,  49  Okl.  197,  152  P 
367. 

[d]  Order  extending  time  must  be 
copied  in  case-made  if  made  otherwise 
than  in  open  court..  Holmberg  v.  Will, 
49  Okl.  138,  152  P  357. 
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[e]  That  order  extending  time  was 
duly  entered  of  record  must  affirmative- 
ly appear  in  case-made.  O'Neil  Engin- 
eering Co.  V.  Lehigh  (Okl.),  159  P 
497. 

[f]  Evidence  upon  which  court  made 
order  of  extension  under  §5246  Bev. 
Laws,  1910,  need  not  be  set  out  in  case 
made  and  will  not  be  reviewed.  Zahn 
V.  Obert  (Okl.),  158  P  351;  Spaulding 
V.  Beidleman,  49  Okl.  197,  152  P   367. 

[g]  The  order  must  be  shown  by  case- 
made. — "A  purported  order  of  the 
trial  judge  extending  the  time  in  which 
to  make  and  serve  a  case-made  is  with- 
out force  where'  the  case-made  fails  to 
show  affirmatively  that  such  order  was 
made  and  is  entered  of  record."  Mob- 
ley  V.  By.  Co.,  44  Okl.  788,  145  P  321; 
Fife  V.  Cornelous,  35  Okl.  402,  124  P 
957. 

787-74  [a]  In  Oklahoma  three  days 
Is  allowed  to  suggest  amendments, 
which  must  be  in  writing.  Bev.  Laws, 
1910,  §5242;  S.  v.  Wilson,  43  Okl.  112, 
141  P  426. 

[b]  When  time  commences  to  run. 
The  time  allowed  by  the  trial  court  for 
the  suggestion  of  amendments  to  a 
case-made  commences  to  run,  not  from 
the  date  of  the  service  of  the  case- 
made,  but  from  the  expiration  of  the 
period  of  extension.  First  Nat.  Bk.  v. 
Shafer,  49  Okl.  340,  152  P  1084;  Mem- 
phis Steel  Co.  V.  Hutchison,  47  Okl. 
72,  147  P  771;  Cummings  v.  Tate,  47 
Okl.  54,  147  P  304. 

[c]  Case-made  settled  before  expira- 
tion of  time  to  suggest  amendments, 
without  waiver  or  appearance  of  ad- 
verse party,  authorizes  dismissal  of 
the  appeal.  Swanson  v.  Bayless,  51 
Okl.  37,  151  P  683.  See  also  Kos- 
tachek  v.  Owen  (Okl.),  159  P  366; 
Gilliam  v.  Bank,  67  Okl.  673,  157  P 
750;  Allen  v.  McLaren  (Okl.),  157  P 
349;  Deep  Bed  Oil  Co.  v.  Owen,  56 
Okl.  339,  155  P  874;  Deep  Bed  Oil  Co. 
V.  Shortridge,  56  Okl.  336,  155  P  873; 
Prey  v.  McCune,  49  Okl.  493,  153  P 
109;  First  Nat.  Bk.  v.  Shafer,  49  Okl. 
340,  152  P  1084.  Comp.  Nicholson  v. 
Binion,  49  Okl.  181,  152  P  370. 
788-76  Smith  v.  E.  Co.  (Ind.  App.), 
117   NE   534. 

789-79  Farmers'  &  M.  State  Bk.  v. 
Michael,  36  S.  D.  172,  153  NW  1008. 
789-80  Keenan  v.  Chastain  (Okl.), 
157  P  326;  School  Dist.  No.  24  v. 
Brown,  54  Okl.  632,  154  P  525;  Coman- 


che Merc.  Co.  v.  Knitting  Co.,  54  Okl. 
479,  153  _P  1158;  Gordon  v.  Allen,  54 
Okl.  543,  153  P  1176;  Wood  ;;.  King, 
49  Okl.  98.  151  ,P  685;  Sec.  Tr.  &  Sav. 
Bank  v.  Gleiehman  (Okl.),  147  P  1009; 
Walcher  K.  Burford,  47  Okl.  98,  147 
P  774;  Brown  v.  Marks,  45  Okl.  711, 
146  P  707;  Foral  v.  Bogle  (Okl.),  146 
P  706;  Tracy  v.  Dennis,  45  Okl.  208, 
145  P  772;  Moore  v.  Mercantile  Co.,  40 
Okl.  491,  139  P  524;  School  Dist.  v. 
Griffith,  33  Okl.  625,  127  P  258;  Bich- 
ardsou  v.  Thompson,  33  Okl.  120,  124 
P  64;  Wood  V.  Jones,  32  Okl.  640,  122 
P  678;  Cobb  &  Co.  v.  Hancock,  31 
Okl.  42,  119  P  627;  Thompson  v.  Ful- 
ton, 29  Okl.  700,  119  P  244;  Ft.  Smith 
&  W.  E.  Co.  V.  Bank,  25  Okl.  128, 
105  P  647. 

[a]  Form  and  contents  of  notice. 
Such  notice  should  be  in  writing,  and 
specify  the  time  and  place  when  the 
case-made  will  be  presented  to  th* 
judge  for  settlement  and  signature. 
Brown  r.  Marks,  45  Okl.  711,  146  P 
707;  Wyaut  v.  Wheeler,  38  Oil.  68, 
132  P  137. 

[b]  Three  days  notice  is  essential. 
Allen  V.  Dillard   (Okl.),  159  P  749. 

[c]  Ifotice  given  during  time  for  sug- 
gesting amendments  that  case-made  will 
be  settled  at  a  day  after  the  expira- 
tion of  such  time,  is  valid.  Nicholson 
f.  Binion,  49  Okl.  181,  152  P  370.  See 
also  Allen  v.  Dillard  (Okl.),  159  P 
749. 

[d]  Case-made  settled  on  different  day 
than  specified  in  notice  will  be  dis- 
missed for  lack  of  notice.  Globe  Sur- 
ety Co.  V.  Bank,  57  Okl.  427,  157  P 
316;  Sand  Springs  Ey.  Co.  v.  Oliphant 
(Okl.),  157  P  284;  Frey  v.  McCune, 
49  Okl.  493,  153  P  109;  Wood  v.  King, 
49  Okl.  98,  151  P  685. 

[e]  No  particular  mode  of  service  or 
proof  of  service  of  such  notice  are  des- 
ignated by  the  statute,  and  a  sheriff's 
return,  sufficient  in  form  is  prima  facie 
proof  of  service.  In  re  Bacon's  Es- 
tate (Okl.),  154  P  512. 

789-81  Briggs  v.  Kinzer  (Okl.),  158 
P  447;  Oklahoma  Auto  Supply  Co.  v. 
Mathey  (Okl.),  157  P  65;  Gordon  v. 
Allen,  54  Okl.  543,  153  P  1176;  Coman- 
che Merc.  Co.  v.  Knitting  Co.,  64  Okl. 
479,  153  P  1158;  Wood  v.  King,  49 
Okl.  98,  151  P  685;  Walcher  v.  Bur- 
ford,  47  Okl.  98,  147  P  774;  Brown 
V.  Marks,  45  Okl.  711,  146  P  707;  Foral 
V.  Bogle,  44  Okl.  805,  146  P  706;  Tracy 
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■e.  Dennis,  45  Okl.  208,  145  P  772; 
Moore  v.  Mercantile  Co.,  40  Okl.  491, 
139  P  524;  School  Dist.  v.  Griffith,  33 
Okl.  625,  127  P  258;  Eichardson  v. 
Thompson,  33  Okl.  120,  124  P  64;  Cobb 
&  Co.  V.  Hancock,  31  Okl.  42,  119  P 
627;  Pt.  Smith  &  W.  E.  Co.  v.  Bank, 
26  Okl.  128,  105  P  647. 

[a]  Or  that  defendant  suggested 
amendments  all  of  which  were  allowed 
except  those  that  were  immaterial.  Al- 
len V.  Dillard  (Okl.),  159  P  749. 

[b]  Although  it  does  not  affirmatively 
appear  that  notice  of  settlement  was 
properly  given,  where  certificate  of 
judge  shows  that  amendments  were 
duly  suggested  and  corrections  accord- 
ingly made  and  the  case-made  there- 
upon settled  as  correct,  notice  may  be 
dispensed  with.  Tulsa  Ice  Co.  v.  Wilkes, 
54  Okl.  519,  153  P  1169. 

[c]  Where  case  is  settled  on  different 
day  than  specified  in  notice,  the  fact 
that  no  amendments  were  suggested 
during  period  specified  does  not  waive 
proper  notice.  Globe  Surety  Co.  v. 
Bank,  57  Okl.  427,  157  P  316. 

[d]  Notice  is  waived  by  stipulation 
that  case-made  contains  a  full,  true, 
and  correct  transcript  of  all  proceed- 
ings and  evidence  signed  by  counsel 
for  both  parties.  Henryetta  Coal  & 
Mining  Co.  v.  O'Hara,  50  Okl.  159,  150 
P  1114. 

790-82  Keenan  v.  Chastain  (Okl.), 
157  P  326;  Globe  Surety  Co.  v.  Bank, 
57  Okl.  427,  157  P  316;  Oklahoma  Auto 
Supply  Co.  V.  Mathey  (Okl.),  157  P 
55;  Gordon  v.  Allen,  54  Okl.  543,  153 
P  1176;  Comanche  Merc.  Co.  v.  Knit- 
ting Co.,  54  Okl.  479,  153  P  1158; 
Wood  V.  King  (Okl.),  151  P  685;  Se- 
curity Trust  &  Sav.  Bank  v.  Gleiehman 
(Okl.),  147  P  1009;  Walcher  v.  Bur- 
ford,  47  Okl.  98,  147  P  774;  Brown 
V.  Marks,  45  Okl.  711,  146  P  707; 
Poral  V.  Bogle,  44  Okl.  805,  146  P  706; 
Tracy  v.  Dennis,  45  Okl.  208,  145  P 
772;  Patterson  v.  Foreman,  38  Okl.  420, 
133  P  178;  School  Dist.  v.  Griffith,  33 
Okl.  625,  127  P  258;  Eichardson  v. 
Thompson,  33  Okl.  120,  124  P  64;  Cobb 
V.  Hancock,  31  Okl.  42,  119  P  627; 
Thompson  v.  Fulton,  29  Okl.  700,  119 
P  244;  Ft.  Smith  &  W.  E.  Co.  v.  Bank, 
25  Okl.  128,  105  P  647. 
[a]  Proper  notice  jurisdictional. 
"Where  no  notice  of  the  time  of  set- 
tiement  of  a  case-made  is  given  or 
waived,  and  there  is  no  appearance  of 


the  opposite  party,  either  in  person  or 
by  counsel,  a  ease-made  so  settled  is  a 
nullity,  and  no  jurisdiction  is  vested 
in  this  court  to  decide  any  question 
arising  thereon."  Moore  v.  Merc.  Co., 
40  Okl.  491,  139  P  524. 
790-86  Okl.  Eev.  Laws,  1910,  §5244; 
S.  V.  Wilson,  43  Okl.  112,  141  P  426; 
Greer  v.  Keaton,  98  S.  C.  192,  82  SE 
424. 

[a]  Ex  judge  (1)  given  authority  by 
statute  to  certify,  sign  or  settle  a  case- 
made  as  if  his  term  had  not  expired. 
Sess.  Laws,  1910,  ch.  39,  §1,  pp.  59,  60; 
Dunlap  V.  Eumph,  43  Okl.  491,  143  P 
329;  Oklahoma  Fire  Ins.  Co.  v.  Kimpel, 
39  Okl.  339,  135  P  6.  (2)  But  an  ex 
judge  is  not  authorized  by  §6075, 
Conip,  Laws,  1909,  to  sign  and  settle 
a  case-made,  if  at  the  expiration  of  his 
term  of  office  the  time  for  making  and 
serving  the  case  had  expired  or  no 
time  for  signing  and  settling  the  ease- 
made  had  been  fixed  before  his  retire- 
ment. Eichardson  v.  Beidleman,  33 
Okl.  463,  126  P  818. 

[b]  Successor  of  trial  judge  (1)  may 
settle  and  sign  the  ease-made  in  case 
of  death  or  other  inability  of  judge 
who  tried  the  cause.  Sess.  Laws,  1910, 
ch.  39.  §1,  p.  59;  S.  V.  Wilson,  43  Okl. 
112,  141  P  426;  Eichardson  v.  Beidle- 
man,  33  Okl.  463,  126  P  818.  (2)  In 
the  absence  of  a  showing  as  to  the  in- 
ability of  the  trial  judge  to  sign  and 
settle  a  case-made,  such  ease-made 
signed  and  settled  by  the  successor  is 
a  nullity.  Brown  v.  Marks,  45  Okl. 
711,  146  P  707. 

[c]  Judge  pro  tempore,  "etc."  Co-op. 
Gin.  &  Elev.  Co.  v.  Asbury,  40  Okl. 
141,  142  P  802.  "The  term  of  office 
of  a  judge  pro  tem.  expires  after  tne 
last  day  fixed  for  suggesting  amend- 
ments, and  that  a  case-made  settled 
and  signed  by  him  after  that  time  is 
a  nullity."  Deloe  v.  McMahon,  45 
Okl.  474,  146  P  220;  Shawnee  v.  State 
Pub.  Co.,  33  Okl.  363,  125  P  462. 

[d]  Judge  pro  tempore  (1)  who  tried 
case,  should  settle  case-made  (Cain  v. 
King  [Okl.],  153  P  1133);  (2)  but 
he  has  no  power  to  extend,  the  time 
for  its  settlement  and  signing,  and 
where  he  attempts  to  do  so  his  act  is 
a  nullity.  Horner  v.  Galtry,  23  Okl. 
905,   101  P   1111. 

791-88  Eeed  v.  Wolcott,  40  Okl. 
451,  139  P  318. 
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791-89  Swanson  v.  Bayless,  51  Okl. 
37,  151  P  683. 

791-90  Levy  v.  Holtoli,  40  Okl.  32, 
132  P  1085. 

793-93  Guild  v.  More,  30  N.  D.  248, 
152  NW  275. 

793-97  HammeiBlough  v.  Hackett, 
30  Kan.  57,  1  P  41;  Building  Assn.  v. 
Beebe,  24  Kan.  363;  Sloan  v.  Beebe, 
g4  Kan.  343;  Priar  v.  McGilbray, 
45  Okl.  597,  146  P  581;  S.  v.  Wilson, 
43  Okl.  112,  141  P  426. 
793-98  S.  V.  WUson,  43  Okl.  112, 
141  P  426. 

793-1  Dunlap  v.  Eumph,  43  Okl 
491,  143  P  329. 

[a]  Where  certificate  fails  to  disclose 
place  of  settlement  it  will  be  pre- 
sumed that  case-made  was  settled  at 
the  place  designated  in  notice  of  set- 
tlement. In  re  Bacon's  Estate  (Okl.), 
154  B   512. 

793-3  Dunlap  v.  Eumph,  43  Okl. 
491,  143  P  329. 

[aj  A  stipulation  by  counsel  that  the 
iudge  could  settle  and  sign  a  case-made 
while  outside  the  estate,  is  without  ef- 
fect. Dunlap  V.  Rumph,  43  Okl.  491, 
143  P  329. 

793-5  Smith  b.  R.  Co.  (Ind.  App.), 
117  NE  534;  Trimble  v.  Hawkins  (Tex. 
Civ.),  197  SW  224. 

794-6  Ellis  V.  Covington,  122  Va. 
821,  94  SE  154. 

794-7  [a]  Certificate  of  trial 
judge  is  prima  facie  evidence  of  facts 
recited,  but  not  conclusive  and  may 
be  overcome  by  the  record.  Lawton  v, 
I  Hills,  53  Okl.  243,  156  P  297. 
795-14  Board  of  Comrs.  v.  Vann 
(Okl.),  159  P  297;  Fields  v.  Fields, 
55  Okl.  652,  155  P  245;  School  Dist. 
V.  Brown,  54  Okl.  632,  154  P  525; 
Walker  v.  Walker,  54  Okl.  666,  154  P 
612;  In  re  Garland,  52  Okl.  585,  153 
P  153;  Courtney  v.  Moore,  51  Okl. 
628,  151  P  1178  (Eev.  L.  1910,  §5242); 
Montemat  v.  Johnson,  42  Okl.  443,  141 
P  779;  Brooks  v.  Mine  Workers,  36 
Okl.  109,  128  P  236;  St.  Louis,  I.  M. 
&  S.  R.  Co.  V.  Burrow,  33  Okl.  701, 
127  P  478. 

795-15  Board  of  Comrs.  v.  Vann 
(Okl.),  159  P  297;  Billington  v.  Gray- 
son (Okl.),  158  P  433;  Walker  v. 
Walker,  54  Okl.  666,  154  P  512;  In  re 
Garland,  52  Okl.  585,  153  P  153;  Court- 
ney V.  Moore,  61  Okl.  628,  151  P  1178. 
796-22  Courtney  v.  Moore,  51  Okl. 
628,  151  P  1178. 


796-23  S.  V.  Childress,  127  Minn. 
533,  149  NW  550;  S.  v.  Wilson,  43 
Okl.  112,  141  P  426;  S.  v.  Parks,  34 
Okl.  335,  126  P  242. 

[a]  Must  be  abuse  of  discretion. 
But  a  motion  for  leave  to  settle  a  case 
after  the  time  has  expired,  is  ad- 
dressed to  the  discretion  of  the  court 
belcw,  and  will  not  be  interfered  with 
by  mandamus,  unless  a  clear  abuse  of 
discretion  is  shown.  S.  v.  Olsen,  124 
Minn.  537,   144  NW  756. 

[b|  Settlement  cannot  be  compelled 
'before  expiration  of  time  for  sugges- 
tion of  amendments.  S.  v.  Wheeler,  49 
Okl.  357,  152  P  1087. 
798-25  Garbush  v.  Pirey,  33  N.  D. 
154,  156  NW  537;  General  Elect.  Co. 
V.  Ry.  Co.,  49  Okl.  376,  ^53  P  189; 
Collisou  V.  Davis,  37  S.  D.  107,  156 
NW  786. 

[aJ  Case-made  controls  allegations  of 
petition  in  error  where  it  inaccurately 
describes  the  ease-made  or  proceedings 
set  forth  therein.  Champion  v.  Okla- 
homa City,  etc.  Co.  (Okl.),  156  P  342. 
798-26  Bank  of  StUwell  v.  Morris, 
41  Okl.  429,  138  P  790;  Brooks  v.  Mine 
Workers,  36  Okl.  109,  128  P  236. 
[al  Where  petition  In  error  is  filed 
without  the  case-made  attached,  the 
latter  being  filed  and  attached  later, 
within  the  six  months '  statutory  period, 
filing  is  suflScient.  In  re  Bacon's  Es- 
tate (Okl.),  154  P  512. 

[b]  Failure  to  file  original  case-made 
■with  petition  in  error  deprives  the  su- 
preme court  of  jurisdiction  to  consider 
the  errors  assigned.  Creek  Realty  Co. 
V.  Muskogee,  49  Okl.  413,  153  P  180. 
798-27  School  Dist.  No.  24  v. 
Brown,  54  Okl.  632,  154  P  525;  Tar- 
penning  V.  Compton,  51  Okl.  41,  151 
P  681;  Latta  v.  Way,  43  Okl.  638,  143 
P  663;  Jones  v.  Bilby,  43  Okl.  494, 
143  P  330;  Gibbs  v.  Tanner,  43  Okl. 
477,  143  P  189;  Landis  v.  Beal,  43  Okl. 
287,  142  P  1109;  Montemat  v.  John- 
son, 42  Okl.  443,  141  P  779;  Banks 
V.  Watson,  40  Okl.  450,  139  P  306; 
Ft.  Smith  &  W.  R.  Co.  v.  McKee,  38 
Okl.  194,  132  P  497;  Brooks  f.  Mine 
Workers,  36  Okl.  109,  128  P  236;  Ab- 
bott V.  Eodgers,  35  Okl.  189,  128  P 
908;  St.  Louis,  L  M.  &  S.  B.  Co.  v. 
Burrow,  33  Okl.  701,  127  P  478.  See 
Ledgerwood  v.  Neal  (Okl.),  159  P  292. 
[a]  What  constitutes  a  sufficient  fil- 
ing.—See  Creek  Realty  Co.  v.  Muako- 


430 


CAUSE  OF  ACTION 


Vol  A 


gee,  iO  Okl.  413,  153  P  180;  Tucker 
V.  Tliraves,  45  Okl.  209,  145  P  784. 

[b]  Filing  case-made  before  It  is 
signed  and  settled  by  judge  is  a  nuUity. 
St.  Louis  &  S.  F.  E.  Co.  v.  Bonham,  43 
Okl.  637,  143  P  660;  Ft.  Smith  &  W. 
R.  Co.  V.  McKee,  38  Okl.  194.  132  P 
497. 

799-29  General  Elect.  Co.  v.  By.  Co., 
49  Okl.  376,  153  P  189. 
[a]  Parties  cannot  stipulate  to  alter 
record  on  appeal.  Creek  Realty  Co.  v. 
Muskogee,  49  OTil.  413,  153  P  180. 
799-30  General  Elect.  Co.  v.  Ey.  Co., 
49  Okl.  376,  153  P  189. 

[a]  Amendment  after  appeal  filed 
and  motion  made  to  dismiss.  Smith  v. 
R.  Co.  (Ind.  App.),  117  NE  534. 
799-31  [a]  Amendments  to  show 
that  court  has  jurisdiction  are  per- 
missible, but  not  to  confer  jurisdic- 
tion. Creek  Realty  Co.  v.  Muskogee, 
49  Okl.  413,  153  P  180. 

[b]  Original  case-made  may  not  be 
substituted  for  certified  copies  on  mo- 
tion to  amend  more  than  six  months 
after  final  judgment,  this  would  amount 
to  filing  a  new  ease-made.  Creek  Realty 
Co.  f.  Muskogee,  49  Okl.  413,  153  P 
180. 

[e]  After  decision  filed  and  pending 
rehearing  application  to  remand  record 
for  amendment  will  be  denied.  Gar- 
bush  V.  Firey,  33  N.  D.  154,  156  NW 
537. 

[d]  Appeal  will  not  be  dismissed 
when  timely  motion  to  correct  case- 
made  has  been  filed.  O'Neil  Engineer- 
ing Co.  V.  Lehigh  (Okl.),  159  P  497; 
Grayson  v.  Damme  (Okl.),  155  P  1159. 

[e]  WUhdrawal  for  correction. — Su- 
preme court  is  without  authority  to 
amend  ease-made,  but  upon  motion 
may  permit  same  to  be  withdrawn  for 
correction  under  supervision  of  trial 
judge.  O'Neil  Engineering  Co.  v.  Le- 
high  (Okl.),   159  P  497. 
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801     Greenlee    County    v.    Coley,    17 

Ariz.   542,   155   P   302.     See   the   title 

"New  Cause  of  Action  or  Itefense." 

801-1    Murphy  v.  Dee,  190  Mo.  App. 

83,  175  SW  287. 

802-3    See  American  Can  Co.  v.  Stare, 

150  Wis.  627,  138  NW  67. 

802-6    Lovell  v.  Latham   &   Co'.,  211 

Fed.    374;    Mattix    v.    Swepston,    127 

Tenn.  693,  155  SW  928. 


[aj  Facts  constituting  a  cause  of  ac- 
tion are  those  facts  which  the  evi- 
dence will  prove,  and  not  the  evidence 
to  prove  such  facts.  Hayes  v.  Mfg.  Co., 
175  ill.  App.  410. 

803-7  Atlanta  &  W.  P.  R.  Co.  v. 
Coleman,  142  Ga.  94,  82  SE  499;  Ot- 
tuniwa  V.  Nicholson  (la.),  143  NW 
439;  Mellor  v.  E.  Co.,  105  Mo.  455,  470, 
471,  16  SW  849,  10  LEA  36;  Riddle 
V.  Foreman  (Mo.  App.),  178  SW  227; 
Hales  V.  Raines,  162  Mo.  App.  46,  141 
SW  917;  Litton  v.  R.  Co.,  Ill  Mo. 
App.  140,  85  SW  978;  Wallace  v. 
Weaver,  47  Mont.  437,  133  P  1099; 
Cohen  v.  Clark,  44  Mont.  151,  119  P 
775;  Westover  v.  Hoover,  94  Neb.  596, 
143  NW  946;  Soule  v.  Weatherby,  39 
Utah  580,  118  P  833,  AnnCasl913E,  75; 
Cowley  V.  R.  Co.,  68  Wash.  558,  563, 
123  P  998,  41  LRA  (NS)  559;  Amer- 
ican Can  Co.  V.  Stare,  150  Wis.  627,  138 
NW  67. 

806-11     See   Ottumwa    v.    Nicholson 
(la.),    143    NW   439;    Cohen   v.   Clark, 
44  Mont.  151,  119  P  775. 
806-12     Johnson   v.   R.   Co.,   80   Neb. 
250,  255,  116  NW  617. 
[aJ     Cause  of  action  includes  subject 
of   action.     Gronna   v.   Goldammer,   26 
N.  D.  122,  143   NW  394. 
808-14    Vaughn  v.  F.  R.  Co.,  177  Mo. 
App.  155,  164  SW  144. 
808-15    Peak  v.  Peak  (Mo.),  181  SW 
394. 

808-17  St.  Louis  Church  v.  Blanc, 
8  Rob.  (La.)  51;  St.  Francis  Roman  C. 
Church  V.  Martin,  4  Rob.  (La.)  62; 
Grand  Rapids,  etc.  R.  Co.  v.  Heisel,.  47 
Mich.  393,  11  NW  212;  Hutehins  v. 
Hutchins,  7  Hill  (N.  Y.)  104;  Fisher  v. 
Claik,  41  Barb.  (N.  Y.)  329;  Pickard 
V.  Collins,  23  Barb.  (N.  Y.)  444;  Soule 
V.  Weatherby,  39  Utah  580,  118  P  833; 
Koerber  v.  Patek,  123  Wis.  453,  102 
NW  40,  68  LRA  956. 
809-19  Ohio,  etc..  R.  Co.  v.  Kasson, 
37  N.  Y.  218;  Hardison  v.  Reel,  154  N. 
C.  273,  276,  70  SE  463,  34  LRA  (NS) 
109S. 

810-20  Parker  v.  Griswold,  17  Conn. 
28S,  42  AmDec  739.  See  Wallace  v. 
Kruzer,  95  Neb.  615,  146  NW  984. 
811-21  Burroughs  v.  R.  Co.,  15 
Conn.  124,  38  AmDec  64;  Louisville 
&  N.  R.  Co.  V.  Jackson,  139  Ga.  543, 
77  SE  796;  Wright  v.  E.  Co.,  7  111. 
App.  438;  Gott  v.  Berea  College,  156 
Ky.  376,  161  SW  204;  Jackson  v. 
Castle,  80  Me.   lift,  13   A  49;   Spring 
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V.  Eussell,  7  Me.  273;  O'Callaghan  v. 
Cronan,  121  Mass.  114;  Jenkins  v.  Han- 
son, 101  Minn.  298,  112  NW  216; 
Kinealy  v.  E.  Co.,  69  Mo.  658;  Collier 
f.  K.  Co.,  48  Mo.  App.  398;  Thompson 
V.  B.  Co.,  51  N.  J.  L.  42.  15  A  833; 
McGuire  v.  Grant,  25  N.  J.  L.  356,  67 
AmDeo  49;  P.  v.  Albany,  5  Lans.  (N. 
Y^)    524. 

812-22  Eockwood  v.  Wilson,  11  Cush. 
(Mass.)  221;  Auburn,  etc.  Plank  Eoad 
Co.  V.  Douglass,  9  N.  Y.  444;  Clark  v. 
Foot,  8  Johns.  (N.  Y.)  421;  Lasala  v. 
Holbrook,  4  Paige  (N.  Y.)  169,  25 
AmDec  524;  Fisher  v.  Clark,  41  Barb. 
(N.  Y.)  329;  Pickard  v.  Collins,  23 
Barb.  (N.  Y.)  444;  St.  Louis  &  8.  F. 
E.  Co.  f.  Burrous,  29  Okl.  378,  118  P 
143. 

[a]  Does  not  justify  maintenance  of 
nuisance. — Scott  v.  Bay,  3  Md.  431; 
Eadelift  v.  Brooklyn,  4  N.  Y.  J95,  53 
AmDec  357;  Hay  v.  Cohoes  Co.,  2  N. 
Y.  159,  51  AmDec  279;  Carhart  v. 
Auburn  Gas  Light  Co.,  22  Barb.  (N.  Y.) 
297. 

813-23  Whitney  v.  Bartholomew,  21 
Conn.  213;  Scott  v.  Bay,  3  Md.  431; 
Cahill  V.  Eastman,  18  Minn.  324,  10 
AmEep  184;  Van  Pelt  v.  MeGraw,  4 
N.  Y.  110,  113;  Pickard  v.  Collins,  23 
Barb.  (N.  Y.)  444;  Carhart  v.  Light 
Co.,  22  Barb.  (N.  Y.)  297,  307;  Wood- 
ring  V.  Forks  -Tp.,  28  Pa.  355,  361,  70 
AmDec  134. 

814-24  Burroughs  v.  E.  Co.,  15 
Conn.  124,  38  AmDec  64;  Wright  v.  B. 
Co.,  7  III.  App.  438. 
815-26  Passaic  Print  Wks.  v.  Dry 
Goods  Co.,  105  Fed.  163,  44  CCA  426, 
62  LEA  673;  Occum  Co.  v.  Mfg.  Co., 
34  Conn.  529;  Guethler  v.  Altman,  26 
Ind.  App.  587,  60  NB  355,  84  AmSt 
313;  Boggs  V.  Duncan  Schell  F.  Co., 
163  la.  106,  143  NW  482;  Bourlier  v. 
Macauley,  91  Ky.  135,  15  SW  60,  34 
AmSt  171,  11  LEA  550;  Jones  v.  Jones, 
119  La.  677.  44  S  429;  Pickard  v.  Col- 
lins, 23  Barb.  (N.  Y.)  444;  Thorn- 
ton V.  Thornton,  63  N.  C.  211; 
Smith  V.  Bowler,  2  Disn;  (Ohio)  153; 
Jenkins  v.  Fowler,  24  Pa.  308;  Payne 
V.  E.  Co.,  13  Lea  (Tenn.)  507,  49 
AmEep  666;  Chatfield  v.  Wilson,  28  Vt. 
49;  Quinn  v.  Leathem,  App.  Cas.  [1901] 
(Eng.)  495;  Allen  v.  Flood,  App.  Cas. 
[1898]  (Eng.)  1.  Comp.  Sthonwald  v. 
Eagains,  32  Okl.  223,  122  P  203. 
817-2T  Guethler  v.  Altman,  26  Ind. 
App.  587,  60   NE  555,  84  AmSt   313. 


818-28  White  v.  Dingley,  4  Mass. 
433;  Cook  V.  Chapman,  41  N.  J.  Eq. 
152,  2  A  286;  Haldeman  v.  Chambers, 
19  Tex.  1;  Coleman  v.  Lytle,  49  Tex. 
Civ.  42,  107  SW  562. 
819-30  Nitro-Glyeerine  Case,  15 
Wall.  (TJ.  S.)  524,  21  L.  ed.  206;  Almy 
t;.  Cotton  Bros.,  2  V.  S.  D.  C.  (Haw.) 
163;  Lincoln  Coal  Min.  Co.  v.  McNally, 

15  111.  App.  181;  Wright  v.  E.  Co.,  7 
III.  App.  438;  Fidelity,  etc.  Co.  v.  Cutts,- 
95  Me.  162,  49  A  673;  Garcia  v.  Georg. 
etti,  4  P.  E.  Fed.  495. 

819-31  Goldnamer  v.  O'Brien,  98 
Ky.  569,  33  SW  831,  56  AmSt  378,  36 
LEA  715;  Frost  v.  Josselyn,  180  Mass. 
389,  62  NE  469;  Barton  v.  Gray,  57 
Mich.  622,  24  NW  638;  Batarra  v. 
Marcos,  7  Phil.  Isl.  156. 
820-32  Long  v.  Elberton,  109  Ga. 
28,  34  SE  333,  77  AmSt  363,  46  LEA 
428;  Donovan  v.  New  Orleans,  11  La. 
Ann.  711;  Beseman  v.  E.  Co.,  50  N.  J. 
L.  235,  13  A  164;  Morris,  etc.  E.  Co. 
V.  Newark,  10  N.  J.  Bq.  352;  Bell- 
inger V.  E.  Co.,  23  N.  Y.  42;  Fehr'  v. 
Nav.  Co.,  69  Pa.  161;  Forbes  v.  Tiaeo, 

16  Phil.  Isl.  534. 

[a]  If  the  power  or  right  is  exercised 
carelessly,  negligently,  etc.— The  Hal- 
ing, 110  Fed.  227;  Perry  v.  Worcester, 
6  Gray  (Mass.)  544,  66  AmDec  431; 
Abbott  V.  E.  Co.,  83  Mo.  271,  53  AmEep 
581;  Eowe'  V.  Addison,  34  N.  H.  306; 
Pehr  V.  Schuylkill  Nav.  Co.,  69  Pa. 
16.1. 

[b]  If  the  work  be  for  the  benefit  of 
an  individual,  by  private  capital  and  for 
private  emolument,  although  author- 
ized by  legislative  authority,  an  ac- 
tion will  lie.  Trenton  "Water  Power 
Co.  V.  EafE,  36  N.  J.  L.  335;  Tinsman 
V.  E.  Co.,  26  N.  J.  L.  148,  69  AmDec 
565. 

822-35  Perry  v.  Oregon,  139  111. 
App.  606;  New  York  v.  Lord,  17  Wend. 
(N.  Y.)  285;  Struve  v.  Droge,  10  Abb. 
N.  C.  (N.  Y.)  142,  62  How.  Pr.  233. 
823-37  [a]  Bhode  Island.  — Wil- 
liams V.  Smith,  28  E.  I.  125,  66  A  63. 
824-38  Hardle-Tynes  Mfg.  Co.  i;. 
Cruise,  189  Ala.  66,  66  S  657;  Buchan- 
an V.  McClain,  110  Ga.  477,  35  SE  665; 
Anderson  v.  Brew.  Assn.,  49  Ind.  App. 
403,  97  NE  445;  Chiles  v.  Drake,  2 
Mete.  (Ky.)  146^  74  AmDec  406; 
Downs  V.  Baltimore,  111  Md.  674,  76 
A  861;  Hutchinson  v.  Bank,  41  Pa. 
42,  80  AmDec  596;  Woodring  *.  Forks, 
Tp.,  28  Pa.  355,  70  AmDec  134;  Fostei 
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V.  C,  8  Watts  &  S.  (Pa.)  77;  IT.  8.  is. 
Baggay,  20  Phil.  Isl.  142j  TT.  S.  v. 
Bernardo,  19  Phil.  Isl.  265;  Diaz  v.  San 
Juan  L.,  etc.  Co.,  17  P.  B.  64;  Alli- 
son «/.  Bank,  27  Va.  204;  Hedges  v. 
Price,  2  W.  Va.  192,  94  AmDee  507. 
825-39  Anderson  v.  Brew.  Assn.,  49 
Ind.  App.  403,  97  NE  445;  Pezler  c. 
Gibson,  183  Mo.  App.  385,  166  SW 
1096;  Williams  v.  Delaware  &  H.  Co., 
156  App.  Div.  695,  141  NYS  606. 
[aj  The  violation  of  a  municipal  or- 
dinance does  not  ordinarily  give  rise 
to  a  cause  of  action  for  damages.  But 
the  violation  "of  an  ordinance  having 
Tjy  legislative  adoption  the  force  of  a 
statute  may."  Flynn  v.  Canton  Co.,  40 
Md.  312,  17  AmBep  603;  Taylor  v. 
B.  Co.,  45  Mich.  74,  7  NW  728;  Orr 
V.  E.  Co.,  168  App.  Div.  548,  153  NTS 
920.  \ 

828-47  <Jronna  v.  Goldammer,  26  N. 
D.  122,  143  NW  394. 
829-48  Buckeye  Bef.  Co.  v.  Kelly, 
1C3  Cal.  8,  124  P  536;  Haberly  v.  Hab- 
erly,  27  Cal.  App.  139,  149  P  53;  Gra- 
hamc  V.  Harris,  5  GUI  &  J.  (Md.)  489; 
Brown  v.  Stewart,  4  Md.  Ch.  368;  Wil- 
son V.  Benedict,  90  Mo'.  208,  2  SW 
283;  Barton  v.  Beynolds,  81  Misc.  15, 
142  NYS  895;  Smith  v.  Bryson,  62  N.  C. 
267,  93  AmDec  610. 

830-49    Buckeye  Ref.    Co.    v.   Kelly, 
163  Cal.  8,  124  P  536;  Brown  v.  Mann, 
71  Cal.  192,  12  P  51. 
830-50    Haberly  v.  Haberly,  27  Cal. 
App.  139,  149  P  53. 


CEBTAINT?  HT  FLEADZNO 
833-1     Carter  v.  Biehart  (Ind.  App.), 
114  NE  110. 

[a]  Complete  particulailtjr  (1)  is  un- 
necessary where  a  reasonable  inference 
from  the  statement  readily  suggests  the 
facts.  Flint  Biver  B.  Co.  v.  Maples,  10 
Ga.  App.  573,  73  SB  957.  (2)  But 
where  a  violation  of  a  statute  is 
charged  inferences  will  not  aid  the 
pleading  unless  they  are  the  only  ones 
that  can  possibly  be  drawn.  Domestic, 
etc.  Co.  V.  De  Armey  (Ind.  App.),  97 
NE  706,  rehear,  denied,  98  NE  875. 
833-2  [a]  In  plain  and  concise  lan- 
guage so  that  a  person  of  common  un- 
derstanding may  know  what  is  intended. 
Southern  By.  Co.  v.  French  Lick,  52 
Ind.  App.  447,  lOO  NE  762;  Eichmond 
Cedar  Works  v.  Lumber  Co.,  161  N.  C. 
603,  77  SB  770. 


833-3    Mattoon    v.    Ives,    169    App. 

Div.  830,  155  NYS  679. 

834-7    Itzkowitz  i>.  Grand  Lodge,  161 

NYS  837. 

834-8  MofEatt  v.  V.  S.,  S32  Fed.  522, 
146  CCA  480;  U.  S.  v.  Gradwell,  227 
Fed.  243;  Scheeline  v.  Moshier,  172  Cal. 
565,  158  P  222;  Morey  v.  S.,  72  Fla. 
45,  72  S  490;  People's  Bk.  v.  Wood, 
193  HI.  App.  442;  Schlosser  v.  Nich- 
olson, 184  Ind.  283,  111  NE  13. 
834-9  Dow  V.  Oroville,  22  Cal.  App. 
215,  134  P  197;  National  Fuel  Co.  v. 
Green,  60  Colo.  307,  115  P  709.  See 
Terre  Haute  B.  Co.  v.  Ward,  56  Ind. 
App.  155,  102  NE  395,  105  NE  58. 
835-14  Creen  v.  B.  Co.,  168  Mich. 
104,  133  NW  956,  AnnCasl913C,  98. 
[a]  Certainty  to  a  common  intent  is 
sufficient.  Woodward  Iron  Co.  v.  Mar- 
but,  183  Ala.  310,  62  S  804;  Birming- 
ham Power  Co.  v.  Goldstein,  181  Ala. 
517,  61  S  281;  Lashes  v.  McDermott, 
182  App.  Div.  232,  147  NYS  446; 
Downer  v.  Tubbs,  152  Wis.  177,  139 
NW  820. 

836-15  McDonald  v.  Hall,  193  Mich. 
50,  159  NW   358. 

836-18  [a]  In  the  replication  cer- 
tainty is  especially  requisite.  First 
Nat.  Bank  v.  Ulmer,  66  Fla.  68,  63  S 
145;  Hillsborough  Groe.  Co.  v.  Leman, 
62  Fla.  208,  56  S  684. 
837-19  People's  Bk.  v.  Wood,  193 
Til.  App.  442. 

837-20  MofEatt  v.  U.  S.,  232  Fed. 
522,  146  CCA  480;  U.  S:  V.  Gradwell, 
227  Fed.  243;  Morey  v.  S.,  72  Fla. 
45,  72  S  490;  People's  Bk.  v.  Wood, 
193  111.  App.  442;  Schlosser  v.  Nichol- 
son, 184  Ind.  283,  111  NE  13. 
837-21  Poncia  v.  Eagle,  28  Ida.  60, 
152  P  208;  Kinmore  v.  Cresse,  53  Ind. 
App.  693,  102  NE  403;  S.  v.  Befining 
Co.,  138  La.  1005,  71  S  137;  Chickering 
E.  Power  Co.  (Me.),  108  A  460;  Dwyer 
V.  Products  Co.,  80  Misc.  412,  141 
NYS  240. 

[a]  Test  of  sufacienc'jr.  —  The  facts 
must  be  stated  with  sufficient  certainty 
to  enable  the  opposite  party,  the  court 
and  the  jury  to  understand  the  ground 
relied  upon  by  the  pleader.  Alabama 
Great  So.  By.  Co.  v.  Cardwell,  171  Ala. 
274,  55  S  185;  Valerii  v.  Breakwater 
Co.,  3  Boyee  (Del.)  196,  84  A  222; 
Campbell  v.  Walker,  1  Boyee  (Del.) 
580,  76  A  475;  Evansville  &  S.  I.  Tract. 
Co.  V.  Spiegel,  49  Ind.  App.  412,  94  NE 
718,  97  NE  949;   Beid  v.  Lyttle,  150 
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Ky.  304,  150  SV7  357;  Cecil  Paper 
Co.  «.  Nesbitt,  117.  Md.  59,  83  A  254; 
Eisminger  v.  Beman,  32  Okl.  818,  124 
P  289. 

8S8-22  Day  c.  Trading  Co,  (Tex. 
Civ.),  183   SW   85. 

8SS-23  Greenlee  County  v.  Cotey,  17 
Ariz.  542,  165  P  302;  Atlantic  Coast 
Line  E.  Co.  v.  S.  ^Fla.),  74  S  595. 
841-36  Ames  v.  Nostrum,  53  Colo. 
246,  125  P  120;  Thorworth  v.  Blanch- 
ard,  86  Vt.  296,  85  A  6. 
842-39  [a]  Allegations  that  at 
some  time  vitbin  three  years  from  the 
execution  of  a  deed  the  husband  com- 
mitted adultery  with  unknown  women 
are  demurrable  because  there  must  be 
a  reasonable  specification  as  to  times 
and  places.  Lemon  v.  Lemon,  141  Ga. 
448,  81  SE  118. 

[bj  "On  or  about." — ^Alleging  time 
as  "on  or  about"  is  sufficient  in  ac- 
tion for  personal  injuries.  May  v.  R. 
Co.,  129  Tenn.  521,  167  SW  477,.  LEA 
in]5A,   781.  . 

845-53  Gogol  v.  E.  Co.,  226  Fed. 
224;  Singer  Sewing  Mch.  Co.  v.  Teas- 
ley  (Ala.),  73  S  969;  Greenlee  County 
V.  Cotey,  17  Ariz.  542,  155  P  302; 
Crcveling  v.  Chambers  (Fla.),  74  S 
511:  Sanitary  Baking  Co.  v.  Shields, 
71  Fla.  110,  70  S  934;  Lee  v.  King, 
142  6a.  609,  83  SE  27^;  Poncia  v. 
Eagle,  28  Ida.  60,  152  P  208;  S.  v.  Ee- 
fining  Co.,  138  La.  1005,  71  S  137; 
Flye  V.  Hall,  224  Mass.  528,  113  NE 
366;  Prisbee  v.  Ins.  Co.,  223  Mass.  169, 
111  NE  850;  S.  v.  Dick  &  Bros.,  270 
Mo.  100,  192  SW  1022,  LEA1917D, 
1023;  Walrath  v.  Ins.  Co.,  216  N.  Y, 
220,  110  NE  426  (Code  Civ.  Proc, 
§§479,  519). 

845-55  Sibley  v.  Barclay,  14  Ala. 
App.  422,  70  S  201;  Cohen  v.  Ins.  Co., 
6  Boyce  (Del.)  6,  95  A  912;  Mechie 
«.  Slayback,  163  App.  Div.  407,  148 
NYS  890.  See  Southern  By.  Co.  v. 
Cook,  226  Fed.  1,  141  CCA  ^15. 
[a]  In  Idaho  not  necessary. — Carroll 
V.  Ins.  Co.,  28  Ida.  466,  154  P  985. 
84G-56  See  Dry  Milk  Co.  v.  Products 
Co.,  171  App.  Div.  296,  156  NYS  869. 
846-57  Singer  Sewing  Mch.  Co.  i;. 
Teasley  (Ala.),  73  S  969;  Kansas  C. 
S.  E.  Co.  V.  Leslie,  112  Ark.  305,  167 
SW  83,  AnnCasl915B,  834;  Atlantic  C. 
L.  B.  Co.  V.  Holliday  (Fla.),  74  S  479; 
Sanitary  B.  Co.  v.  Shields,  71  Fla.  110, 
70  S  934;  Jackson  v.  Oil  Co.,  97  Kan. 
671,  156  P  756;  McDonald  v.  Hall,  193 


Mich.  50,  159  NW  358;  Dobbins  v. 
E.  Co.,  177  App.  Div.  132,  163  NYS 
849. 

846-58  National  P.  Bank  v.  E.  Co. 
(Als.'.),  74  S  69;  In  re  Stoddard  Est., 
174  Cal.  6'06,  163  P  1010;  Molera  c. 
Cooper,  173  Cal.  259,  160  P  231;  Eule 
V.  Carey,  178  la.  184,  169  NW  699; 
United  States  Printing  &  Lithograph- 
ing Co.  V.  Powers,  171  App.  Div.  406, 
157  NYS  440;  Kamenitsky  «.  Corcoran, 
177  App.  Div.  605,  164  NYS  297;  Stein 
V.  Lyon,  163  NYS  380;  Greenberg  v. 
Ins.  Co.,  83  Or.  662,  160  P  536. 
[a]  Pleading  negligence. — ^"  It  is  safer 
and  better  pleading  ...  to  set  out 
with  particularity  the  acts  or  omis- 
sions counted  upon  to  establish  the 
negligence  imputed  to  the  defendant." 
Hills  V.  Shaw,  69  Or.  460,  137  P  229. 
847-59  Thomas  v.  Blythe,  44  Utah  1, 
137  P  396. 

847-61  Dow  V.  Oroville,  22  Cal.  App. 
215,  134  P  197;  Terre  Haute  B.  Co.  v. 
Ward,  56  Ind.  App.  155,  102  NE  395, 
105  NE  58. 

847-62  Scott  V.  Watkihs,  61  Colo. 
244,  157  P  3;  Brocklehurst  &  Potter 
Cp.  «.  Marsch,  225  Mass.  3,  113  NE 
646;  Power  Specialty  Co.  v.  Power  Co., 
190  Mich.  699,  157  NW  408;  Baker  v. 
Butterworth,  119  Va.  402,  89  SE  849. 
LEA1916F,  1287. 

[a|  Where  under  ordinary  circum- 
stances the  facts  would  be  known  to 
plaintiff  rendering  him  apparently 
guilty  of  laches  he  must  plead  want  of 
knowledge  actual  or  implied.  Sweet  «. 
Lowry,  131  Minn.  109,  154  NW  793. 
848-64  Cross-reference-  to  the  title 
"NegatiTe  Pregnant"  should  have 
been  to  title  "Denials." 
854-89  Grand  Trunk  Ey.  Co.  v.  U. 
S.,  229  Fed.  116,  143  CCA  392. 
856-95  Finnegan  v.  U.  S.,  231  Fed. 
561,  145  CCA  447. 

[a]  Averments  In  Indictment  must  be 
so  certain  as  to  avoid  all  ambiguity 
and  exclude  all  intendments.  Noah  v. 
S.,  15  Ala.  App.  142,  72  S  611. 
856-90  P.  V,  Diamond,  95  Misc.  114, 
160  NYS  603;  S.  v.  Carlson,  171  N.  C. 
818,  89  SE  30;  S.  «.  Davis,  39  E.  I. 
276,  97  A  818,  AnnCa8l918C,  563;  ». 
V.  Wohlmouth,  78  W.  Va.  404,  89  SB  7. 
[aj  If  so  stated  as  to  enable  a  per- 
son of  common  understanding  to  un- 
derstand it,  sufficient.  S.  v.  Kruppa, 
176  la.  403,  158  NW  401. 
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[b]  ladictment  need  not  be  so  dis- 
tinct as  to  constitute  without  oral 
proof,  a  bar  to  a  second  prosecution. 
S.  v.  Davis,  39  E.  I.  276,  97  A  818, 
AnnCasl918C,  563. 

857-98  Miller  v.  S.,  18  Ga.  App.  487, 
89  SE  607;  P.  v.  Diamond,  95  Misc.  114, 
160  NYS  603 ;,S.  v.  Carlson,  171  N.  C. 
818,  89  SE  30;  S.  i;.  Wohlmouth,  78 
W.  Va.  404,  89  SE  7. 

857-3    Eobinson  v.   S.,  185  Ind.  119, 

113  NE   306;    Thornhill   v.   S.,   14  Ala. 

App.  647,  72  S  297;  Ferguson  v.  S.,  79 

Tex.  Cr.  641,  187  SW  476. 

858-7     Comp.  Arnold  v.  Maxwell,  223 

Mass.  47,  111  NE  687. 

858-8    Falor  v.  Doubet,  164  111.  App. 

433;  River  Realty  Co.  v.  Blumenheim, 

77  N.  J.  Eq.  291,  78  A  675;  Muller  v. 
Muller,  76  N.  J.  Eq.  158,  79  A  429. 
See  also  4  Standard  Pboc.  123. 
850-9  [a]  Uncertainty  as  to  date. 
Where  there  is  an  unfilled  blank  as  to 
date  it  is  enough  that  the  date  is  cer- 
tain by  reference  to  other,  parts  of  and 
exhibits  to  the  bill.  Peerless  Coal  Co. 
V.  Lamar,  180  Ala.  307,  60  S  837.  . 
859-11  Birmingham,  etc.  Co.  v. 
O'Brien,  185  Ala.  617,  64  S  343;  Wood 
V.  Wilson,  145  Ga.  256,  88  SE  980; 
Peyton  t?.  McMillan,  145  Ga.  179,  88 
SE'  937;  Western  V.  T.  Co.  v.  Hanlin 
(Ind.  App.),  125  NE  45;  Toledo,  etc. 
Co.  V.  Cowan,  61  Ind.  App.  375,  112 
NE  23;  Daniel  v.  Daniel,  166  Ky.  182, 
179  SW  5;  McAuliffe  v.  Helm,  157  Ky. 
626,  163  SW  1091;  Sepurity  S.  Bk.  v. 
Bk.,  31  N.  D.  454,  154  NW  282;  La- 
mourec.  Lasell,  26  N.  D.  638,  145  NW 
577;   Colclough  v.   Briggrf,   95  S.   C.  4, 

78  SE  530. 

[a]  In  equity  the  objection  of  want 
of  certainty  may  be  taken  by  demurrer. 
Mulxer  V.  Muller,  76  N.  J.  Eq,  158,  79 
A  429. 

859-12  Baer  «.  Waseca  M.  Co. 
(Minn.),  173  NW  401. 
859-13  Lapique  v.  Beuff,  30  Cal. 
App.  391,  159  P  339;  Dow  v.  Oroville, 
22  Cal.  App.  215,  134  P  197;  Lemon  v. 
Lemon,  141  Ga.  448,  81  SE  118;  Fris- 
bee  V.  Ins.  Co.,  223  Mass.  159,  111  NE 
850;  IvanhofE  v.  Teale,  47  Mont.  115, 
130  P  972;  Evants  v.  Taylor,  18  N.  M. 
371,  137  P'  583.  See  Fritter  v.  Pendle- 
ton (Tex.  Civ.),  134  SW  1186,  where 
demurrer  was  held  to  be  a  general 
demurrer  although  designated  special 
demurrer.  See  also  6  Standard  Peoc. 
90a. 


859-14  U.  S.  V.  Mach.  Co.,  234  Fed. 
127;  citing  4  Standard  Proc.  859; 
Lucid  V.  Powder  Co.,  199  Fed.  377,  118 
CCA  61;  Arizona  East.  E.  Co.  v.  Bryan, 
18  Ariz.  106,  157  P  376;  Funk  v. 
Young  (Ark.),  210  SW  143;  Climer  v. 
Aylor,  123  Ark.  510,  185  SW  1097; 
Cooper  e.  McCoy,  116  Ark.  501,  173  SW 
412;  Wood  V.  Drainage  Dist.,  110  Ark. 
416,  161  SW  1057;  Johnson  v.  Man- 
tooth,  108  Ark.  36,  156  SW  448;  Mc- 
Laughlin V.  Hope,  107  Ark.  442,  155 
SW  910,  47  LEA  (N8)  137;  Sanders 
V.  Carpenter,  102  Ark.  187,  .143  SW 
1091;  Southern  Anthracite  Coal  Co.  v. 
Hodge,  99  Ark.  302,  139  SW  292;  See- 
ing Denver  Co.  v.  Morgan  (Colo.),  185 
P  339;  Ft.  Lyon  C.  Co.  v.  Bennett,  61 
Colo.  Ill,  156  P  604;  IT.  S.  Fidelity, 
etc.  Co.  V.  Newton,  50  Colo.  379,  115 
P  897;  Denver  &  E.  G.  E.  Co.  v.  Vitello, 
21  Colo.  App.  51,  121  P  112;  Johnson 
V.  Shuford,  91  C6nn.  1,  98  A  333; 
Western  Union  T.  Co.  v.  Hanlin  (Ind. 
App.),  125  NE  45;  Little  C.  Co.  v. 
O'Brien,  63  Ind.  App.  504,  113  NE 
465,  114  NE  96;  Swift  v.  Miller,  62 
Ind.  App.  312,  113  NE  447;  Sanitary 
Can  Co.  V.  Lindley,  56  Ind.  App.  480, 
105  NE  585;  Schapker  v..  Schwetz,  56 
Ind.  App.  499,  105  NE  579;  Terre 
Haute  Tract.  Co.  v.  Maberry,  52  Ind. 
App.  114,  100  NE  401;  Burghardt  v. 
Sign  Co.,  179  la.  397,  161  NW  458; 
Anderson  v.  Clay  Co.  (Kan.),  180  P 
797;  Jackson  v.  Oil  Co.,  97  Kan.  674, 
156  P  756;  Board  of  Comrs.  v.  Spear- 
man, 89  Kan.  106,  103  P  677;  Daniel 
V.  Daniel,  166  Ky.  182,  179  SW  5; 
McAuliffe  V.  Helm,  157  Ky.  626,  163 
SW  1091;  Eeid  v.  Lyttle,  150  Ky.  304, 
150  SW  357;  Evertson  v.  McKay,  124 
Minn.  260,  144  NW  950;  Miller  v.  S., 
114  Miss.  713,  75  S  549;  Walsh  v. 
Pub.  Co,  (Mo.),  183  SW  587;  Ander- 
son V.  Shockley,  266  Mo.  543,  181  SW 
1151;  Eosemann  v.  Eys.  (Mo.  App.), 
180  SW  452;  St.  Louis  S.  Co.  v.  Reed, 
179  Mo.  App.  164,  161  SW  315;  Mar- 
cellus  V.  Wright,  51  Mont.  559,  164  P 
714;  Harney  Shoe  Co.  'v.  G;nzberg- 
Gordon  Co.,  182  App.  Div.  496,  169 
NYS  848;  Import  Chemical  Co.  v. 
Forster,  172  App.  Div.  406,  158  NYS 
409;  TJ.  S.  Printing  &  Lithograph  Co. 
V.  Powers,  171  App.  Div.  406,  157  NYS 
440;  Pullen  v.  Trading  Co.,  165  App. 
Div.  117,  150  NYS  719;  Peters  v.  Hup- 
pert,  159  App.  Div.  829,  144  NYS  1068; 
Hooper  v.  New  York,  96  Misc.  47,  160 
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NYS  14;  Bristol  v.  E.  Co.,  175  N.  C. 
509,  95  SE  850;  Muse  v.  Motor  Co.,  175 
N.  C.  466,  95  SE  900;  Lee  v.  Thorn- 
ton. 171  N.  C.  209,  88  SE  232;  Womaok 
V.  Carter,  160  N.  C.  286,  75  SE  1102; 
New  Bern  Banking  Co.  v.  Duffy,  156 
N.  C.  83,  72  SE  96;  Le  Moure  v. 
Lasell,  26  N.  D.  638,  145  NW  577; 
Christofferson  v.  Wee,  24  N.  D.  506, 
139  NW  689;  Prear  ».  8.  (Okl.),  184 
P  771;  Lawtori  v.  Hills,  53  Okl.  243, 
156  P  297;  Cololough  v.  Briggs,  95  S.  C. 

4,  78    SE   SS(P,    Cole   v.   Schamber,   36 

5.  D.  424,  155  NW  189;  Just  v.  Little- 
field,  87  Wash.  299,  151  P  780;  Gartin 
f.  Coal  Co.,  72  W.  Va.  405,  78  SE  673; 
Smith  V.  Stone,  21  Wyo.  62,  128  P  612; 
Williams  v.  E.  Co.,  20  Wyo.  392,  124  P 
505. 

[a]  Motion  may  be  denied  when  the 
granting  thereof  would  require  plain- 
tiff to^  set  out  practically  all  the  evi- 
dence relied  upon  to  prove  his  case. 
Giveiis  V.  Imp.  Co.,  91  S.  C.  417,  74 
SE  1067. 

[b]  Facts  withla  adversary's  knowU 
edge. — Such  motion  may  be  denied  when 
facts  are  of  a  character  beyond  the 
knowledge  of  the  pleader  and  peculiarly 
■fi^-'-'n  the  knowledge  of  the  other 
party.  Benisnin  v.  Ey.  Co.,  245  Mo.  598, 
151  SW  91. 

[c]  It  is  discretionary  with  court  to 
grant  or  refuse  the  motion.  Womack 
i:  Carter,  100  N.  C.  286,  75  SE  1102; 
Prey  v.  Pailes,  37  Okl.  297,  132  P 
342;  Skelton  v.  Inv.  Co.,  37  Okl.  82, 
130  P  562. 

[dj  The  object  of  the  statute  requir- 
ing a  party  to  make  his  pleading  more 
definite  and  certain  is  to  inform  the  op- 
posing party  of  the  facts  on  which  the 
claim  is  based  so  as  to  enable  him  to 
prepare  his  defense.  Hodges  v.  Bay- 
ley,  102  Ark.  200,  143  SW  92. 
[e]  Motion  will  be  denied  when  the 
liability  would  be  the  same  in  any 
event.  Orr  v.  Hamburg-American  Line, 
164  App.  Div.  805,  150  NYS  268. 
861-16  Lucid  v.  Powder  Co.  199 
Fed.  377.  118  CCA  61;  Wood  v.  Drain- 
age Dist.,  110  Ark.  416,  161  SW  1057; 
Sanders  v.  Cs\rpeiiter,  102  AW.  187,  143 
SW  1091-  Si-.uthern  Anthracite  Coal 
Co.  V.  Hodge,  99  Ark.  302,  139  SW 
292;  Oleovich  );.  E.  Co.,  20  Cal.  App. 
349,  129  P  200;  Goldfieid  v.  Mac- 
Donald,  52  Colo.  143,  119  P  1069; 
Terre  Haute  Traction  Co.  v.  Maberry, 
52  Ind.  App.  114,  100  NE  401;  Garnett 


Paper  Co.  v.  Pub.  Co.,  156  Mo.  App. 
187,  136  SW  736;  Esslinger  v.  Boehm, 
81  N.  J.  L.  82,  79  A  267;  Dwyer  t>. 
Products  Co.,'  80  Misc.  412,  141  NYS 
240;  Security  S.  Bk.  v.  Bk.,  31  N.  D. 
454,  154  NW  282;  Wey  v.  Bank,  29 
Okl.  313,  116  P  943;  Clinohfield  C. 
Corp.  V.  Osborne,  114  Va.  13,  75  SE 
750:  Smith  v.  Stone,  21  Wyo.  62,  128 
P  612;  Williams  v.  E.  Co.,  20  Wyo. 
392,  124  P  505.  Comp.  Morris  v.  Ins. 
Co.,  189  Fed.  211. 

[aj  "A  demurrer  is  not  a  substitute 
for  a  motion  to  make  more  definite  and 
eoitain."  Dwyer  v.  Products  Co.,  80 
Misc.  412,  141  NYS  240. 
861-17  Verlengia  v.  Eushie,  6  Boyee 
(Dei.)  11,  95  A  914;  Gordon  v.  Gor- 
don's Admr.,  168  Ky.  409,  182  SW  220; 
Howland  v.  Contract.  Co.,  155  NYS 
510;  Harney  S.  Co.  v.  Co.,  182  App. 
Div.  496,  169  NYS  848;  Baruch  v. 
Young,  149  App.  Div.  466,  134  NYS 
53;  Cropsey  v.  Markham,  171  N.  C.  43, 
87  SE'950;  Lamoure  v.  Lasell,  26  N.  D. 
638,  145  NW  -577;  Hunter  v.  Burroughs, 
123  Va.  113,  96  SE  360;  Chesapeake 
Ey.  Co.  V.  Swartz,  115  Va.  723,  80 
SE  668. 

861-18  Lake  County  Agr.  Soc.  v. 
Vcrplank  (Ind.  App.),  124  NE  494. 
862-19  See  Driscoll  v.  Hammill,  162 
App.  Div.  475,  147  NYS  508;  Meredith  ' 
V.  Const.  Co.,  97  Misc.  69,  161  NYS 
1:  Hooper  v.  New  York,  96  Misc.  47, 
360  NYS  14. 

862-20    Pike  v.  Zadig,  171  Cal.  273, 

152  P  923. 

862-22     Mcintosh  v.  E.  Co.,  182  Mo. 

App.   288,   168   SW  821. 
863-26     Cascaden  v.  Bell  (CCA),  257 
Fed.  926;  Hooper  v.  New  York,  96  Misc. 
47,  160   NYS  14. 

864-33  [a]  By  stipulation  counsel 
may  waive  motion.  Bonta  Hotel  Co. 
V.  Benedict,  133  NYS  462. 
[b]  One  defense  cannot  be  aided  by 
a  denial  in  a  separate  defense  in  same 
answer..  Hudson  Bldg.  v.  Compagnie, 
etc.,  169  App.  Div.  600,  155  NYS  488. 
[cj  By  answer. — Defect  in  complaint 
because  of  indefiniteness  is  cured  by 
answer  which  after  denial  of  title  al- 
leges the  land  is  part  of  an  undivided 
half  and  larger  tract  owned  by  him. 
Henderson  v.  Clark,  163  Ky.  192,  173 
SW  367. 

[d]     Where  prayer  is  congruous  with 
allegations  it  may  be    looked    to    as 
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definitive  of  object  of  suit.  Peak  v. 
Peak  (Mo.),  181  SW  394. 
864-34  Bolton-Pratt  Co.  v.  Chester, 
230  Fed.  253;  Pekin  Stave  Co.  v. 
Eamey,  104  Ark.  1,  147  SW  83;  Faxon 
V.  All  Persons,  166  Cal.  707,  137  P 
919;  Hynes  v.  All  Persons,  19  Cal.  App. 
185,  125  P  253;  Wilson  v.  Bank,  17 
Oal.  App.  390,  119  P  957;  Powers  v. 
Boulder,  54  Colo.  558,  131  P  395;  John- 
son V.  Shuford,  91  Conn.  1,  98  A  333; 
Ludwig  V.  Ellis,  22  Ida.  475,  126  P 
769;  Swift  &  Co.  v.  Miller,  62  Ind.  App. 
312,  113  NE  447;  Voorhees  v.  Cragun, 
61  Ind.  App.  690,  112  NE  826;  Pills- 
bur)'  Flour  Mills  Co.  v.  Walsh,  60  Ind. 
App.  76,  110  NE  96;  Sanitary  Can 
Co.  V.  Lindley,  56  Ind.  App.  480,  105 
NE  585;  Naugle  v.  Naugle,  89  Kan. 
622,  132  P  164;  Eaton  v.  Green  Eiver 
C.  &  C.  Co.,  157  Ky.  159,  162  SW  807; 
White  V.  S.  Co.  (Mo.  App.),  213  SW 
518;  Janes  v.  Levee  Dist.  (Mo.  App.), 
183  SW  697;  S.  V.  Webber,  177  Mo. 
App.  60,  164  SW  184;  Denvir  v.  Park, 
169  Mo.  App.  335,  152  SW  604;  Cohen 
V.  Clark,  44  Mont.  151,  119  P  775; 
Bailey  v.  Mfg.  Co.  (Okl.),  168  P  581; 
Wallace  v.  Auto  Co.,  239  Pa.  110,  86 
A  699;  MeGeary  v.  Pub.  Co.,  52  Pa. 
Super.  35;  Cleveland  v.  Butler,  94  S.  C. 
406,  78  SE  81. 

[a]  When  motion  must  be  made. — ' '  A 
motion  to  make  a  pleading  more  def- 
inite and  certain  must  be  made  in  apt 
time,  and  if  made  after  answering  or 
demurring,  it  comes  too  late  and  then 
falls  within  the  discretion  of  the  judge, 
who  may  allow  it  or  not  as  he  may 
deem  best."  Hensley  v.  Furniture  Co., 
164  N.  C.  148,  80  SE  154,  and  cases 
cited.  .  See  also  Peters  v.  Miller,  150 
App.  Div.  249,  134  ISfYS  881;  St.  Louis, 
etc.  E.  Co.  V.  Young,  35  Okl.  521,  1'30 
P  911. 

[b]  Uncertainty  -waived,  unless  a  ni(»^ 
tion  to  make  complaint  more  specific 
is  made.  Haynie  v.  Sites,  56  Colo.  115, 
138  P  42;  Eeed  v.  Eeed,  180  Ind.  511, 
103  NB  324;  Barr  v.  Minto,  65  Or. 
522,  133  P  639;  Gartin  v.  Draper  Coal 
&  C.  Co.,  72  W.  Va.  405,  78  SB  673. 
See  Louisville  &  N.  E.  Co.  v.  Miller,  154 
Ky.  236,  157  SW  8. 

864-36  Continental,  etc.  Sav.  Bk.  v. 
Illinois,  etc.  Co.,  192  111.  App.  629; 
Eiehter  v.  E.  Co.,  191  111.  App.  538; 
General  A.,  L.  &  F.  Assn.  Corp.  v. 
Stratton,  165  Ky.  754,  178  SW  1060; 
Beddingfield  v.  New  Orleans,  etc.  Co., 


110  Miss.  311,  70  S  402;  S.  v.  Nolte 
(Mo.  App.),  187  SW  896;  Stewart  v. 
Mason  (Mo.  App.),  186  SW  578;  Mary- 
ville  Merc.  Co.  v.  Hedgecock  (Mo. 
App.),  186  SW  55;  Smith  v.  Dwight, 
80  dr.  1,  148  P  477,  156  P  573.  See 
Fuhrmann  v.  Coddington  Eng.  Co.,  156 
Wis.  650,  146  NW  796. 
865-37  Notley  v.  Notley,  23  Haw. 
724;  Eiehter  v.  E.  Co.,  191  111.  App. 
538. 


OEBTIFICATE     OF     PROBABLE 

CAUSE  AND  OF  REASONABLE 

DOUBT 

868-1  In  re  Welisch,  18  Ariz.  517, 
163  P  264;  P.  f.  Gallanar,  144  Cal.  656, 
79  P  378;  P.  V.  Clark,  125  Cal.  251, 
57  P  986;  P.  V.  Durrant,  119  Cal.  201, 
51  P  185;  P.  V.  McLaughlin,  150  N.' Y. 
365,  44  NE  1017;  P.  v.  Eea,  100  Misc. 
434,  165  NYS  835;  S.  v.  Small,  49  Or. 
595,  90  P  1110;  Ex  parte  Wachline,  32 
Or.  204.  51  P  1094;  Whitley  v.  Mur- 
phy, 5  Or.  328,  20  AmEep  741.  See 
Estate  V.  Sanders,  14  N.  D.  203,  103 
NW  419. 

868-3  Mellor  v.  Kaighn,  89  N.  J.  L. 
543,  99  A  207. 

874-57  Bissell  Chilled  Plow  Works 
V.  Mfg.  Co.  (Ind.  App.),  Ill  NE  932. 
875-60  P.  f.  Willett,  164  App.  Div. 
1,  149  NYS  348,  390. 

[a]  It  is  an  unwarrantable  interfer- 
ence with  due  course  of  justice  to  stay 
the  enforcement  of  penalty  where  de- 
fendant had  pleaded  guilty  and  had 
not  paid  the  penalty,  and  so  the  cer- 
tificate will  be  denied.  P.  v.  Good- 
rich, 149  NYS  406. 

[b]  AccU'Sed  compelled  to  disclose 
privileged  matters. — Where  accused  re- 
fused to  answer  questions  before  the 
grand  jury  on  privileged  grounds  and 
was  thereupon  taken  before  the  su- 
preme court  and  directed  to  answer, 
and  did  so  before  the  grand  jury,  his 
conviction  is  of  such  doubtful  valid- 
ity that  a  certificate  of  reasonable 
doubt  will  be  granted.  P.  v.  Eeioh- 
mE.n,  73  Misc.  212,  132  NYS  556. 

[c]  Prejudicial  procedure  in  select- 
tag  jury. — After  all  the  evidence  had 
ibeen  taken  and  pending  adjournment, 
one  of  Ihe  jurors  was  taken  ill.  The 
attorneys  and  defendant  agreed  that 
a  juror  be  deemed  to  be  withdrawn 
aad  the  trial  to  date  declared  a  mis- 
trial; that  the  eleven  other  jurors  be 
resworn;  that  a  new  juror  be  selected 
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to  take  the  place  of  the  absent  juror; 
that  the  testimony  taken  be  read  to 
the  entire  new  jury,  and  the  case  pro- 
ceed in  the  usual  manner.  This  pro- 
cedure was  sufScrently  doubtful  to  en- 
title the  defendant  to  a  certificate  of 
reasonable  doubt.  P.  v.  Toledo,  72 
Misc.  635,  130  NYS  440. 
876-61  P.  V.  Tirnauer,  77  Misc.  387, 
136  NYS  833. 

877-66  P.  V.  Hyde,  78  Misc.  480,  139 
NYS  1000;  P.  V.  Vogarito,  146  NYS 
255. 

[a]  Seveisal  proba,ble.  —  "Where  the 
questions  raised  leave  a  serious  doubt 
and  a  probability  of  reversal  the  cer- 
tificate should  issue.  P.  v.  Markheim, 
83  Misc.  632,  146  NYS  628. 

[b]  Beasonable  doubt  sufficient. — (1) 
"The  judge  hearing  the  application 
need  not  arrive  at  a  positive  conclu- 
sion that  the  trial  court  erred,  but  it 
is  enough  if  he  have  reasonable  doubt 
as  to  the  correctness  of  the  law  laid 
down  by  that  court."  P.  v.  Tirnauer, 
77  Misc.  387,  136  NYS  833;  P.  v. 
Valentine,  19  Misc.  555,  44  NYS  903. 
(2)  "It  is  not  necessary  for  the  ap- 
plicant to  show  that  the  alleged  error 
did,  in  fact,  prejudice  the  defendant, 
but  the  judge  must  be  satisfied  that 
the  error  complained  of  could  not  in 
any  way  have  affected  or  prejudiced 
the  defendant  before  he  is  warranted 
in  denying  a  certificate."  P.  v.  Tirn- 
auer, 77  Misc.  387,  136  NYS  833;  P. 
V.  Damron,  80  Misc.  114,  140  NYS 
787;  P.  i-.  Valentine,  19  Misc.  555,  44 
NYS  903. 

878-68  P.  V.  Damrdn,  80  Misc.  114, 
140  NYS  787. 

878-69  [a]  Operates  as  a  stay  of 
proceedings. — "A  certificate  of  reason- 
able doubt,  then,  does  not  afford  any 
right  of  appeal,  for  that  exists;  the 
certificate,  until  vacated,  but  stays  the 
execution  of  the  judgment  until  the 
court  of  appeals  shall  have  heard  the 
cases."  P.  V.  Willett,  164  App.  Div. 
1,  149  NYS  348,  390. 
879-76  [a]  Upon  forfeiture  of  bail 
the  application  will  not  be  considered 
until  applicant's  return.  P.  v.  Willett, 
104  App.  Div.  1,  149  NYS  348,  390. 


OERTIOEARI 
887-1     Nisbet  «.  Frincke  (Colo.),  179 
P    867;    Harrison   v.   Frink    (Fla.),    77 
8   663;    S.   v.  B.   Co.,   70   Fla.   564,   70 
S  550;  Hahnemann  Hospital  ii.  Indust. 


Bd.,  282  111.  316,  118  NE  767;  Swan  «. 
Sup.  Ct.,  222  Mass.  542,  111  NE  386; 
In  re  Pa.  Gas  Co.,  103  Misc.  37,  169 
NYS  820;  S.  V.  De  Silva,  105  Tex.  95, 
145  SW  330. 

[a]  Office  of  writ.— Tuttle  v.  Hutch- 
ison, 173  la.   503,  151  NW  845. 

[b]  To  statutory  boards  and  officers 
also.  S.  V.  Mohler,  98  Kan.  465,  158 
P  408. 

887-2  S.  V.  E.  Co.,  70  Fla.  564,  70 
S  550;  Swan  v.  Superior  Court,  222 
Mass.  542,  111  NE  386;  Hartley  v. 
Board  of  Elections  (N.  J.  L.)-,  107  A 
817. 

887-3  Quinones  v.  District  Court, 
11  P.  E.  415. 

[a]  Must  be  from  a  superior  to  an 
inferior  tribunal  having  a  reviewing  or 
superseding  power.  Kreudsen  v.  Hough- 
ton, 160  111.  App.  440. 
[bj  Nature  of  remedy. — Certiorari  is 
the  appropriate  remedy  to  review  the 
decision  of  the  court  of  appeals  and 
to  correct  the  same  so  as  to  preserve . 
uniformity  of  legal  decisions.  Ex  parte 
Louisville  &  N.  E.  Co.,  176  Ala.  631, 
58  S  315;  McCuUey  v.  Cunningham,  96 
Ala.  583,  11  S  694;  Miller  v.  Jotaes,  80 
Ala.  89. 

887-6  S.  V.  E.  Co.,  70  Fla.  564,  70 
S  550. 

888-7     Orth  v.  Steger,  258  Fed.  625. 
888-8     Elbert  v.  Scott,  5  Boyce  (Del.) 
1,  90  A  587. 
SS8-9    Anders  v.  Lindsey  (Ala.),  82 

G       Q 

888-10  S.  V.  E.  Co.,  70  Fla.  564,  70 
S  550;  S.  i>.  Mohler,  98  Kan.  465,  158 
P  408. 

[a]  In  Oklahoma  the  supreme  court 
is  empowered  to  issue  the  common-law 
writ  unaffected  by  any  statute.  Tiger 
17.  County  Court,  43  Okl.  701,  146  P 
912.  • 

•888-11  [a]  In  New  York  under 
Code  Civ.  Proc,  §2120,  writ  may  only 
issue  when  expressly  authorized  by 
statute,  or  where  right  existed  at  com- 
mon law.  In  re  Sherman,  76  Misc.  45, 
133  NYS  931. 

[b]  In  Massachusetts  the  tendency  of 
legislation  has  been  to  broaden  the 
scope  of  the  writ.  Swan  v.  Superior 
Court,  222  Mass.  542,  111  NE  386,  St. 
1902,  ch.  544,  §27. 

889-12  S.  V.  Mohler,  98  Kan.  465, 
158  P  408. 

889-14    Johnston     v.  Conservatory, 

146  Ga.  182,  91  SE  85;  Bay  v.  Cruce, 
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18  Ga.  App.  265,  89  SE  302;  Cook  v. 
S.,  17  Ga.  App.  836,  88  SE  708;  Modern 
Woodmen  of  America  v.  Nyquist,  271 
111.  635,  111  NE  577;  Hughes  c.  Type- 
writer Co.  (Tex.  Civ.),  187  SW  399. 
889-15  Cass  v.  Duncan,  260  111.  228, 
103  NE  280;  Eiggs  v.  Green,  118  Md. 
218,  84  A  343. 

[a]  The  only  office  i^  to  bring  before 
the  court  the  record  of  the  proceed- 
ings of  an  inferior  tribunal  for  in- 
spection. Cook  «.  Court  Comrs.,  178 
Ala.  394,  59  S  483;  Cass  v.  Duncan, 
260  111.  228,  103  NE  280;  Eutler  v. 
Burke,  89  Vt.  14,  93  A  842. 

To  inquire  into  jurisdiction. — 
Sfrit  of  certiorari  runs  against  inferior 
tribunals,  not  for  the  purpose  of  re- 
viewing their  proceedings,  but  only  of 
determining  whether  they  have  ac- 
quired and  have  not  exceeded  their 
jurisdiction.  Endowment  Dept.  Dist.  v. 
Harvey,  6  Ala.  App.  239,  60  S  602; 
Conover  v.  Gatton,  251  111.  587,  96  NE 
522. 

889-16  Pittsburgh,  etc.  By.  Co.  v. 
Lamm,  60  Ind.  App.  409,  110  NE  997; 
Hicks  Merc.  Co.  v.  Musgrove,  108 
Miss.  776,  67  S  213;  Grand  Court  of 
CaJanthe  v.  Baskin,  108  Miss.  752,  67 
S  210;  Wells  v.  Driskell,  105  Tex.  77, 
145  SW  333,  and  eases  cited;  S.  v. 
Superior  Ct.,  89  Wash.  342,  154  P 
603.     See  also  2  Standard  Rtoc.  375. 

[a]  To  correct  erroneous  record. 
Fuller,  Hanna  &  Co.  v.  Rogers  (Tex. 
Civ.),  184  SW  322. 

[b]  Where  record  fails  to  disclose 
jurisdiction  in  lower  court  certiorari 
will  not  lie  to  correct  it  in  this  re- 
spect. Ehodes  v.  Pasture  Co.  (Tex.  Civ.), 
185  SW  355.     ~ 

891-19  United  States  v.  Beatty,s232 
U.  S.  463,  34  Sup.  Ct.  392,  58  L.  ed. 
686,  dismiss.  203  Fed.  620,  122  CCA 
16;  Leonard  v.  Leonard,  101  Ark.  522, 
142  SW  1133;  Snyder  v.  Plummer,  174 
Cal.  204,  162  P  1040;  Camm  v.  Jus- 
tice's Ct.  (Cal.),  170  P  409;  Lanter- 
mau  V.  Anderson  (Cal.  App.),  172  P 
625;  Mcdlay  v.  Superior  Court,  32  Cal. 
App.  409,  163  P  68;  Thompson  v.  State 
Board,  59  Colo.  549,  151  P  436;  Har- 
rison V.  Frink  (Fla.),  77  S  663;  S.  v. 
E.  Co.,  70  Fla.  564,  70  S  550;  Gloom- 
field  «.  Thompson,  134  La.  923,  64  8 
853;  In  re  Breck,  252  Mo.  302,  158 
SW  843;  Manrique  c.  Diez,  22  P.  R. 
167;  Barrera  «.  District  Court,  10  P.  E. 
181;  Broley  v.  Superior  Court  (  E.  I.), 


107  A  104;  State  e.  Chitty  (S.  D.),  166 
NW  633. 

[a]  In  nature  of  an  appeal. — Cer- 
tiorari proceedings  are  in  the  nature 
of  an  appeal.  The  record  considered 
is  that  made  and  certified  by  the  trib- 
unal whose  proceedings  are  under  re- 
view. S.  V.  Duluth,  125  Minn.  425,  147 
NW  820. 

892-20  Wright  v.  Court  of  County 
Comrs.,  180  Ala.  534,  61  S  918;  Ark- 
adelphia  M.  Co.  v.  Clark  (Ark.),  206 
SW  70;  Donovan  v.  Police  Commis- 
sioners, 32  Cal.  App.  392,  163  P  69; 
District  of  Columbia  «.  Witmer,  39 
App.  Cas.  (D.  C.)  334;  Eudolph  v. 
Creamer,  39  App."  Cas.  (D.  C.)  1;  Har- 
rison V.  Frink  (Fla.),  77  S  663;  S.  v. 
E.  Co.,  70  Fla.  564,  70  S  550;  Hilley 
V.  Hale,  20  Ga.  App.  603,  93  SE  225; 
Johnston  v.  Dukes  (Ga.  App.),  93  SE 
224;  Martin  v.  Moore,  20  Ga.  App. 
569,  93  SE  223;  Puckett  v.  Meeks,  18 
Ga.  App.  40,  88  SE  750;  Hester  v. 
McGinnis,  22  Ga.  App.  137,  95  SE  718; 
Dixon  V.  Sable,  147  Ga.  623,  95  SE 
240;  Cass  V.  Duncan,  260  111.  228,  103 
NE  280;  McArdle  v.  Civil  Service 
Com.,  159  111.  App.  464;  Swan  v.  Supe- 
rior Ct..  222  Mass.  542,  111  NE  386; 
Eudnick  v.  Murphy,  213  Mass.  470,  100 
NE  643,  AnnCasl914A,  538;  Southern 
Nat.  Bk.  V.  Wallace  (Okl.),  164  P  461; 
EeifE  V.  Portland,  71  Or.  421,  141  P  167; 
Hernandez  v.  Hutchison,  20  P.  E.  484; 
Eodriguez  v.  Sepulveda,  19  P.  E.  1107; 
Arguelles  v.  Eossy,  19  P.  E.  995;  Fa- 
jardo  Dev.  Co.  v.  Dist.  Court,  15  P.  E. 
244;  Mendez  v.  Nussa,  13  P.  E.  366; 
Ashcroft  V.  Goodman,  139  Tenn.  625, 
202  SW  939;  Knoxville  v.  Connors,  139 
Tenn.  45,  201  SW  133;  Chicago,  E.  I. 
&  G.  Ey.  Co.  V.  Boyce  (Tex.  Civ.),  206 
SW  112;  Spence  v.  Fenchler,  107  Tex. 
443,  180  SW  597;  Eich  v.  Bailey,  47 
Utah  378,  154  P  773;  Davidson  v. 
Whitehill,  87  Vt.  499,  89  A  1081. 
893-21  Lee  v.  Thomaston,  21  Ga. 
App.  129,  94  SE  265;  Kendrick  v. 
Bureau,  21  Ga.  App.  174,  94  SE  267. 
893-22  Wright  v.  County  Comrs., 
180  Ala.  634,  61  S  918;  Georgia  North- 
ern Ey.  Co.  V.  Cone,  17  Ga.  App.  786, 
88  SE  701;  Mills  v.  Lokey,  17  Ga. 
App.  452,  87  SE  709;  Swan  v.  Superior 
Court,  222  Mass.  542,  111  NE  386; 
Spence  v.  Fenchler,  107  Tex.  443,  180 
SW  597;  Eich  County  v.  Bailey,  47 
Utah  378,  154  P  773. 
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[a]  It  should  not  issue  where  its  use 
would  be  inefficacious  and  valueless 
(Weed  V.  Township  Committee  [N.  J. 
L.],  85  A  329),  or  where  it  would  oper- 
ate inequitably  or  unjustly.  Rudnick 
V.  Murphy,  213  Mass.  470,  100  NE  643. 
894-23  Wright  v.  Comrs.,  180  Ala. 
534,  61  S  918. 

894-25  Eich  County  «.  Bailey,  47 
Utah  378,  154  P  773. 
fa]  Where  it  would  be  impossible  to 
comply  with  writ  it  will  be  denied. 
Musladin  v.  Black,  102  S.  C.  544,  87 
SE  69. 

894-27  Bach  v.  Owens,  170  111.  App. 
287;  Hudson  v.  Owens,  170  111.  App. 
288;  Sayles  v.  Probate  Court  (E.  I.), 
85  A  674,  re-argument  denied,  86  A 
1055. 

894-29  Van  Sehaick  v.  Board,  82  N. 
J.  L.  219,  81  A  1099.  Contra,  S.  v. 
Wurdeman,  254  Mo.  561,  163  SW  849. 
894-30  Mass.  B.  &  Ins.  Co.  v.  Ace. 
Com.,  176  Cal.  488,  168  P  1050;  Thomp- 
son V.  State  Board,  69  Colo.  549,  151  P 
436;  Murphy  v.  Freeholders,  91  N.  J. 
L.  40,  102  A  896;  Chapman  v.  Hood 
Eiver  County  (Or.),  178  P  379;  S.  v. 
Superior  Court  (Wash.),  179  P  865. 
895-31  Custer  Tp.  v.  Dawson,  178 
Mich.  367,  144  NW  862;  S.  v.  Wurde- 
man, 254  Mo.  561,  163  SW  849;  Perez 
V.  Lopez,  18  P.  E.  630;  Aramburu  v. 
Cordova,  17  P.  E.  913;  Monserrat  v. 
Foote,  17  P.  E.  876;  Porto  Eieo  Leaf 
Tobacco  Co.  v.  Aldrey,  13  P.  E.  228, 
Gimenez  v.  District  Court,  9  P.  E.  301; 
S.  V.  Maschke,  90  Wash.  249,  155  P 
1064.  Corny .  Thompson  v.  State  Board, 
59  Colo.  549,  151  P  436. 
[a]  Beriewtng  action  of  school  board. 
The  court  will  not  review  by  certiorari 
the  action  of  a  local  board  of  educa- 
tion under  the  school  law  until  redress 
has  first  been  sought  in  ,  the  special 
tribunals  provided  by  the  act.  Cline 
V.  Sup.  Ct.,  35  Cal.  App.  150,  169  P 
453;  'S.  V.  Kane  ('Minn.)  174  NW 
884;  Board  of  Education  v.  State  Board 
of  Education,  81  N.  J.  L.  211,  81  A 
163. 

895-31a.  United  States  v.  Beatty, 
232  U.  S.  463,  34  Sup.  Ct.  392,  58  L.  ed. 
686,  dismiss.  203  Fed.  620,  122  CCA 
16;  Wright  v.  County  Comrs.,  180  Ala. 
534,  61  S  918;  Hines  v.  Tribble,  4  Ala. 
App.  237,  57  S  265;  Arkadelphia  Mill- 
ing Co.  V.  Clark  County  (Ark.),  2ff6 
SW  70;  Hildebrand  v.  Superior  Ct., 
173  Cal.  86,  159  P  147;  Palmer  v.  Eail- 


road  Com.,  167  Cal.  163,  138  P  997; 
Imperial  Water  Co.  v.  Board  of  Suprs., 
162  Cal.  14,  120  P  780;  Postal  Tel. 
Co.  V.  Superior  Court,  22  Cal.  App. 
770,  136  P  538;  Huntington  Park  Imp. 
Co.  V.  Superior  Court,  17  Cal.  App.  692, 
121  P  701;  Stensland  v.  Superior  Court 
(Cal.  App.),  178  P  '549;  Stinnett  v. 
Superior  Court  (Cal.  App.),  171  P  1076; 
P.  V.  Dist.  Ct.,  60  Colo.  569,  155  P 
386;  Pierce  v.  Hamilton,  55  Colo.  448, 
135  P  796;  Bobbitt  v.  Blake,  25  Ha. 
53,  136  P  211;  Knudsen  ij.  Houghton, 
160  111.  App.  440;  Hatz  v.  Hutchinson, 
168  la.  141,  150  NW  14;  Barry  v.  Dis- 
trict Court,  167  la.  306,  149  NW  449; 
Eyan  v.  Hutchinson,  161  la.  575,  143 
NW  433;  Lehigh  Sewer  Pipe  Co.  v. 
Lehigh,  156  la.  386,  136  NW  934; 
Chicago,  B.  &  Q.  E.  Co.  v.  Castle,  155 
la.  124,  135  NW  561;  Wilson  v.  E.  Co., 
139  La.  643,  71  S  931;  Saucier  v. 
Saucier,  135  La.  973,  66.  S  317;  S.  «. 
Board  of  Liquidation,  135  La.  571,  65 
S  745;  Levert  v.  Planting  Co.,  135 
La.  493,  65  S  621;  Bloomfield  v. 
Thompson,  134  La.  923,  64  S  853;  S. 
V.  Berthelot,  131  La.  367,  59  S  773; 
Denegre  e.  Furniture  Co.,  130  La.  283, 
57  S  929;  Custer  Tp.  v.  Dawson,  178 
Mich.  367,  144  NW  862;  S.  v.  Board, 
etc.,  134  Minn.  204,  158  NW  977;  S. 
f.  Staten,"  268  Mo.  288,  187  SW  42; 
S.  ■;;.  Morehead,  256  Mo.  683,  165  SW 
746;  S.  V.  Circuit  Court,  168  Mo.  App. 
29,  151  SW  178;  Arzadon  v.  Chanco, 
14  Phil.  Isl.  710;  Springer  «.  Odlin,  3 
Phil.  Isl.  344;  De  Leon  v.  Brusi,  22  P. 
E.  447;  Eodriguez  v.  Judge,  22  P.  E. 
169;  Manrique  v.  Diez,  22  P.  E.  167; 
Martinez  v.  Nussa,  20  P.  E.  337;  Mou- 
serrat  v.  Foote,  17  P.  E.  876;  Torres 
V.  Gill,  17  P.  E.  38;  Geonaga  v.  Aldrey, 
16  P.  E.  641;  Del  Toro  v.  Municipal 
Court,  16  P.  E.  89;  Fajardo  Dev.  Co.  l?. 
District  Court,  15  P.  E.  244;  Delgado  v. 
District  Court,  8  P.  E.  484;  Warren  v. 
Superior  Court  (E.  L),  82  A  129;  S. 
V.  Chitty  (S.  D.),  166  NW  633;  David- 
son v.  Whitehill,  87  Vt.  499,  89  A 
1081;  S.  V.  Superior  Court,  8'0  Wash. 
190,  141  P  365;  S.  v.  Superior  Court,  71 
Wash.  503,  129  P  83;  S.  v.  Superior 
Court,  66  Wash.  225,  119  P  383. 
Comp.  West  Davenport  Imp.  Co.  v. 
Theophilus,  177  la.  353,  158  NW  689. 
[a]  In  Oeorgla,  in  certiorari  to  muni- 
cipal court  all  other  remedies  need  not 
be  exhausted.  Bailey  v.  Ware,  17  Ga. 
App.  492,  87  SE  712. 
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[b]  Distinction  between  mandamus 
and  certiorari  is  that  the  former  issues 
to  compel,  and  the  latter  review  official 
or  judicial  action.  West  Jersey  &  S.  E. 
Co.  V.  Board^  Pub.  Utility  Comrs.,  85 
N.  J.  L.  468,  89  A  1017. 

[c]  Not  concurrent  remedies.  —  "Writ 
of  prohibition  and  certiorari  are  not 
concurrent.  S.  v.  Clifford,  78  Wash. 
555,  139  P  650. 

[d]  Appeal  inadeqiuate. — Where  the 
remedy  by  appeal  is  inadequate  cer- 
tiorari will  lie.  Timonds  v.  Hunter,  169 
la.  598,  151  NW  961. 

[e]  Decree  obtained  by  fraud. — That  a 
decree  was  obtained  upon  false  and 
fraudulent  testimony  is  no  ground  for 
issuance  of  certiorari,  the  remedy  be- 
ing a  motion  for  a  new  trial.  Miller 
V.  Kramer,  154  la.  523,  134  NW  538. 
897-32  Sydner  v.  Fahey  (la.),  168 
NW  117. 

[a]  A  Toid  judgment  will  not  support 
an  appeal  and  it  may  therefore  be 
quashed  by  writ  of  certiorari.  Finney 
V.  Baker  (Ala.),  78  S  875. 
897-33  Dendariarena  v.  Nussa,  19 
P.  E.  956. 

898-34  Thompson-  v.  State  Board, 
59  Cdo.  549,  151  P  436;  Rudniek  v. 
Murphy,  213  Mass.  470,  100  NE  643, 
AnnCasl914A,  538;  S.  v.  Board,  etc., 
134  Minn.  204,  158  NW,977;  Belaval 
V.  Davila,  21  P.  R.  509;  Arguelles  v. 
Bossy,  19  P.  E.  995;  Eios  t:  Eios,  15 
P.  E.  263;  Mendez  v-  Nussa,  13  P.  E. 
366;  S.  V.  Board  of  Comrs.,  29  S.  D. 
358,  137  NW  354;  S.  v.  Maschke,  90 
Wash.  249,  155  P  1064;  S.  v.  Superior 
Court,  76  Wash.  291,  136  P  147;  S.  v. 
Superior  Court,  74  Wash.  601,  134  P 
183.  See  S.  v.  Berthelot,  131  La.  367, 
'  69  S  773;  S.  v.  Crawford,  24  N.  D.  8, 
138  NW  2. 

[a]  Where  other  remedy  does  not  af- 
ford a  stay  of  execu'tion,  or  fails  to 
secure  plaintiff  against  payment  of 
costs  on  appeal,  such  remedy  is  inade- 
quate and  does  not  preclude  certiorari. 
Chatham  Drug  Co.  v.  Anders,  137  La. 
1081,  69  S  845. 

[b]  Quo  warranto  and  not  certiorari 
is  the  remedy  to  review  where  action 
of  supervisors  appointing  a  Spanish 
instead  of  Union  war  veteran  a  mem- 
ber of  relief  commission.  Keely  «. 
Board  of  Suprs.,  158  la.  205,  139  NW 
473. 

898-35    Green  v.  Bogers,  18  Cal.  App. 


572,  123  P  974;  Grant  v.  Justice's 
Court,  1  Cal.  App.  383,  82  P  263. 
[a]  Where  appeal  is  lost  by  limita- 
tion the  court  may,  in  its  discretion, 
grant  the  writ  of  certiorari.  Eohwer 
V.  District  Court,  41  Utah  279,  125  P 
671. 

898-36  Cohen  v.  Superior  Court,  39 
E.  I.  272,  97  A  794. 
899-38  Gillian  v.  Edwards,  176  la. 
499,  156  NW  805;  Murphy  v.  Free- 
holders, 91  N.  J.  L.  40,  102  A  896;  Levy 
V.  E.  Co.  (N.  J.),  98  A  847;  P.  v.  Sis- 
son,  102  Misc.  186,  168  N.  Y.  S.  501; 
McPherson  Drug  Co.  v.  E.  Co.,  173 
N.  C.  87,  91  SE  606;  Knoop  v.  Bd.  of 
Health,  40  E.  L  561,  102  A  609;  State 
V.  Supr.  Court,  96  Wash.  41,  164  P 
516. 

900-39  Parmenter  «.  Eay,  58  Okl. 
27,  158  P  1183. 

[a]  No  other  remedy. — Where  the 
statute  provides  no  means  for  review 
of  a  final  order  certiorari  will  lie. 
Bowden  v.  Webb,  116  Ark.  310,  173 
SW  181. 

900-42  Snyder  v.  Plummer,  174  Cal. 
204,  162  P  1040;  American  Law  Book 
Co.  V.  Superior  Court,  164  Cal.  327, 
128  P  921;  Borinquen  Sugar  Co.  v. 
Lopez,  17  P.  R.  984. 
[a]  Where  plaintiff  appealed  and  at 
same  time  sued  out  certiorari,  having 
elected  Ao  proceed  on  the  appeal  the 
certiorari  will  be  discontinued.  Brad- 
field  i;.  S.,  5  Boyce  (Del.)  212,  91  A 
993. 

900-43  [a]  Where  appeal  would 
eventually  lie. — The  fact  that  a  party 
has  another  remedy  that  is  speedier 
and  more  adequate  does  not  prevent 
him  from  pursuing  the  slower  course. 
A  writ  of  certiorari  may  issue  in  a 
case  where  an  appeal  would  eventually 
lie.  Eios  v.  Eios,  15  P.  E.  263;  Nunez 
t,.  Nussa,  14  P.  E.  190. 
901-45  Benedick  v.  Board,  etc.,  177 
Ala.  52,  58  S  306. 

901-46  Dixon  v.  Sable,  147  Ga.  623, 
95  SE  240;  Johnston  v.  Conservatory, 
146  Ga.  182,  91  SE  85;  Swan  v.  Super- 
ior Court,  222  Mass.  542,  111  NE  386; 
S.  V.  Broaddus,  245  Mo.  123,  149  SW 
473,  AnnCasl914A,  823;  Taylor  v. 
Johnson,  171  N.  C.  84,  87  SE  981. 
[a]  Court  of  general  jurisdiction  has 
inherent  power  to  issue  writ  to  inferior 
tribunal.  S.  v.  Mohler,  98  Kan.  465, 
158  P  408. 
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901-47  Battistini  v.  District  Court, 
8  P.  R.  562. 

[a]  The  supreme  court  has  power  (1) 
to  issue  certiorari  only  in  eases  within 
its  appellate  jurisdiction,  and  when- 
ever necessary  and  proper  for  the  com- 
plete exercise  of  such  jurisdiction. 
Pancher  v.  Superior  Court,  15  Ariz. 
276,  138  P  20;  Powers  v.  Superior 
Court,  15  Ariz.  275,  138  P  21.  (2)  It 
cannot  issue  writ  of  certiorari  in  a 
cause  not  within  its  appellate  juris- 
diction. Tyler  v.  District  Court,  14 
Ariz.  6,  123  P  315. 

901-48  Parmenter  v.  Bay,  58  Okl. 
27,  158  P  1183. 

901-49  Holabird  v.  Eailroad  Com- 
mission, 171  Cal.  691,  154  P  831;  Frost 
V.  Super.  Ct.  (Cal.  App.),  183  P  206; 
Iberia,  etc.  E.  Co.  v.  Morgan's,  etc.  S. 
S.  Co.,  129  La.  492,  56  S  417;  S.  v. 
Circuit  Court,  168  Mo.  App.  29,  151 
SW  178;  P.  V.  Public  Serv.  Com.,  181 
App.  Div.  147,  168  N.  Y.  S.  59;  Credi- 
tors of  Sanchez  v.  Est.  of  Diaz,  12 
P.  R.  81;  S.  V.  Superior  Court,  76 
Wash.  376,  136  P  144;  S.  «.  Superior 
Court,  73  Wash.  110,  131  P  482. 

[a]  Where  the  writ  Is  auxiliary  only 
to  upper  couit's  jurisdiction,  it  cannot 
issue  until  notice  of  appeal  has  been 
given,  for  until  that  takes  place  no 
jurisdiction  attaches  to  the  upper 
court.  Ex  parte  Martinez,  66  Tex.  Cr. 
1,  145  SW  959. 

[b]  In  Tennessee  under  Shannon's 
Code,  §4853,  final  judgment  below  is 
not  essential  to  issuance  of  writ  when 
court  "is  acting  illegally."  S.  v.  He- 
bert,  127  Tenn.  220,  154  SW  957. 
903-51  Ex  parte  Martinez,  66  Tex. 
Cr.  1,  145  SW  959. 

[a]  In  Missouri  supreme  court  judge 
may  allow  writ  in  vacation.  S.  v. 
Reynolds,  257  Mo.  19,  165  SW  729. 
904-54  Rowe  v.  Stevens,  25  Ida.  237, 
137  P  159  (where  it  was  held  non-resi- 
dent,  directors  of  a  foreign  corporation 
which  had  forfeited  right  to  do  busi- 
ness did  not  have  such  beneficial  inter- 
est); P.  V.  Lower,  254  111.  306,  98  NE 
557;  Maxey  v.  Dist.  Ct.,  182  la.  366, 
165  NW  1005;  Keely  v.  Board  of 
Suprs.,  158  la.  205,  139  NW  473;  8.  v. 
Staten,  268  Mo.  288,  187  SW  42;  Clay 
V.  Civil  Ser.  Com.,  89  N.  J.  L.  194,  98 
A  312;  Newark  v.  Fordyoe,  88  N.  J.  L. 
440,  97  A  67;  Ford  v.  Mayor,  etc.  of 
Bayonne,  87  N.  J.  L.  298,  93  A  591; 
Barnes  v.  Essex  Co.  Park  Com.,  85  N. 


8 


J.  L.  70,  88  A  837;    Champlin  v.  Pro- 
bate Court,  37  E.  I.  349,  92  A  982. 
904-55     See   Quinones     v.     District 
Court,  11  P.  E.  415.        gt 

a]     Application    of    uiird    parties. 

"nly  in  very  exceptional  cases  will  the 
writ  issue  on  application  of  -  a  person 
not  a  party  to  the  action  sought  to  be 
reviewed.  Amadeo  v.  Rossy,  21  P.  E. 
333. 

[b]  A  rival  public  service  corpora- 
tion may  be  a  "party  aggrieved,"  and 
is  interested  in  proceedings  by  which 
a  competing  company  may  be  author- 
ized by  the  public  service  commission 
to  issue  bonds.  P.  v.  Wilcox,  207  N. 
Y.  86,  100  NE  705,  rev.  151  App.  Div. 
832,  136  NYS  1031. 
904-56  Arpin  v.  Del  Toro,  8  P.  E. 
276.  See  James  v.  Police  Court  (Cal. 
App.),  178   P   867. 

905-59  Eigdon  v.  Common  Council, 
30  Cal.  App.  107,  157  P  513;  Haines 
V.  Board  of  Directors  (la.),  164  NW 
887;  S.  V.  Staten,  268  Mo.  288,  187  SW 
42;  Clay  l>.  Civil  Service  Commission, 
89  N.  J.  L.  194,  98  A  312;  Newark  n. 
Fordyce,  88  N.  J.  L.  440,  97  A  67; 
P.  V.  Sisson,  102  Misc.  186,  168  NYS 
501. 

[a]  Special  Interest. — Petitioner  need 
not  have  particular  or  special  interest. 
Where  private  or  property  rights  of 
citizens  are  invaded  or  threatened  by 
the  illegal  action  of  a  public  body  or 
board  he  is  entitled  to  relief.  In  such 
cases  the  state  is  not  a  necessary  party 
though  the  attorney  general  may  bring 
action  in  name  of  state,  or  allow  it 
to  be  brought  in  name  of  state  upon 
the  relation  of  the  citizen.  Eawl  v. 
McCown,  97  S.  C.  1,  81  SE  958. 
906-60  Bowersox  v.  Board  of  Super- 
visors (la.),  167  NW  582;  In  re 
Franklin  Film  Co.,  253  Pa.  422,  98  A 
623. 

906-62  [a]  Notice  of  application 
must  be  given  to  the  judge  and  the 
opposing  party  and  an  application  to 
another  appellate  court  than  the  one 
designated  is  not  covered  by  the  no- 
tice. Saucier  v.  Saucier,  135  La.  973, 
66  S  317. 

907-67  S.  V.  Oil  Co.,  45  Okl.  472, 
146  P  433;  American  E.  E.  Co.  «. 
Municipal  Court,  16  P.  E.  227. 
[a]  Petitioners  In  condemnation  pro- 
ceedings.— Where  application  is  made 
to  review  proceedings  of  highway  com- 
missioners   by    person   whose    land   is 
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taken  for  a  road  the  petitioners  for 
the  road  are  not  entitled  to  be  made 
parties  but  they  may  appear  and  op- 
pose the  application.  Matthiessen  v. 
Ott,  190  111.  App.  301. 
907-69  S.  V.  Cotton  Oil  Co.,  45  Okl. 
472,  146  P  433. 

907-72    Succession  of  Serres,  136  La. 
531,  67  S  356.       , 

908-74      Smith  v.  MeCranie,   14   Ga. 
App.  721,  82  SE  307. 
908-75     S.  V.  B.  Co.,  70  Fla.  564,  70 
S  550;   Davis  v.  James,,  145   Ga.   325, 
89  SE  203;   Martin  v.  Cooley,  17  Ga. 
App.  376,  86  SE  947;  Harrell  v.  Quit- 
man, 17  Ga.  App.  299,  86  SE  662. 
908-77      MoGovern   v.    Trammel!,    14 
Ga.  App.  754,  82  SE  318.    See  Horton- 
Hughes   P.   Co.   V.   Hotel    Co.,    22    Ga. 
App.  89,  95  SE  373. 
908-78       Drainage    Dist.   v.    Askew, 
138  Tenn.  136,  196  SW  147. 
908-82      See  Prada  v.  Bossy,  20  P. 
E.  181,  verification  partly  on  informa- 
tion and  belief.    Contra,  North  British, 
etc.  Ins.  Co,  v.  Sims,  132  La.  411,  61  S 
509. 

908-83  [a]  TTnsaactioiied  petition. 
An  entry  of  filing  upon  an  unsanc- 
tioned petition  does  not  so  authent- 
icate the  paper  as  to  dispense  with  the 
necessity  for  having  it  verified  by  the 
judge  himself.  McGovern  v.  Tram- 
mell,  14  Ga.  App.  754,  82  SB  318. 
908-84  Lowenstein  v.  Johnston  (Ga. 
App.),  98  SE  111;  McDonald  v.  Eaton, 
18  Ga.  App.  218,  89  SE  178;  Hornbuek- 
le  V.  Decatur,  18  Ga.  App.  17,  88  SE 
'  748;  S.  V.  Sims  (Mo.  App.),  201  SW 
910;  Torres  v.  District  Court,  10  P.  B. 
20. 

[a]  Must  plainly  and  distinctly  set 
forth  errors  complained  of.  Georgia 
Northern  By.  Co.  v.  Cone,  17  Ga.  App. 
786,  88  SE  701. 

[b]  Allegation  insufficient  as  too  in- 
definite, Harvey  v.  Mayor,  etc.,  18  Ga, 
App.  54,  88  SE  798. 

[c]  Maimer  of  stating  case. — The  pe- 
titioner sufleiently  complies  with  the 
rule  of  the  supreme  court  as  to  the 
manner  of  stating  the  ease  where  he 
adopts  as  part  of  the  case  a  brief 
prepared  for  such  court  and  which  con- 
tains a  full  statement  of  the  case, 
Sanford-Day  Iron  Works  v.  Machine 
Works,  130  Tenn.  669,  172  SW  537. 

[d]  Facts  of  record. — It  is  not  proper 
to  allege  facts  not  appearing  in  the 


record,  however.  Prada  v.  Bossy,  20 
P.  E,  181. 

[e]  Error  complained  of.^— Petition 
must  set  out  the  injury  or  error  com- 
plained of  or  writ  cannot  be  granted. 
Ex  parte  Martinez,  66  Tex.  Cr.  1,  145 
SW  959. 

[f]  In  Tennessee  the  petition  must 
state  a  cause  if  action  for  relief  with- 
out reference  to  the  record  therein. 
Nashville  v.  Patton,  125  Tenn.  361, 
143  SW  1131. 

[g]  Copies  of  the  pleadings  being 
necessary  to  a  determination  of  the 
assignment  of  error,  and  not  being  set 
out  in  the  petition,  same  will  be  dis- 
missed. Easterling  v.  Collins,  22  Ga. 
App.  299,  95  SE  999. 

909-85  [a]  Must  show  that  proper 
1)ond  has  been  filed.  Matthews  v. 
Thomaston,  21  Ga.  App.  496,  94  SE 
631. 

909-86  [a]  Name  of  judge  or  divi- 
sion of  the  court  rendering  the  judg- 
ment should  be  set  forth  in  the  peti- 
tion, but  failure  to  do  so  will  not 
invalidate  a  petition  which  is  other- 
wise sufficient.  Steading  v.  Wheeler, 
(Ala.),  78   S  962. 

909-89  Easterling  v.  Collins,  22  Ga. 
App.  299,  95  SE  999;  Barnard  v.  Dur- 
rence,  22  Ga.  App.  8,  95  SE|  372;  Car- 
roll V.  Inner  Shoe  Tire  Co.,  21  Ga. 
App.  397,  94  SE  643;  Hackett  v.  Tate, 
18  Ga.  App.  453,  89  SE  535;  P.  v. 
Purdy,  188  App.  Div.  486,  177  NYS  48. 
909-90  [a]  Separate  applications. 
When  it  is  sought  to  review  orders 
made  by  different  courts  in  different 
proceedings  a  separate  application 
must  be  made  in  each  case,  for  differ- 
ent judges  cannot  be  joined  in  the 
same  application.  Amadeo  v.  Bossy, 
21  P.  B.  333. 

910-91  [a]  Substance  of  evidence 
introduced  should  be  set  forth  in  peti- 
tion, where  error  assigned  is  that 
judgment  is  without  evidence  to  sup- 
port it  and  contrary  to  law.  Kelley  v. 
Jones,  22  Ga.  App.  444,  96  SE  181. 
910-92  Ex  parte  Cox  (Ala.),  76  S 
911. 

910-93  Edgeman  v.  Stewart,  141 
Ga.  686,  81  SE  1036;  Hesterly  v.  In- 
gram, 18  Ga.  App.  532,  89  SE  1049. 
[a]  The  verity  of  dssignments  is 
tested  'by  the  answer  ot  the  magistrate 
and  if  denied  in  answer  it  cannot  be 
considered  by  the  leviewing  court. 
Brown  v.  Gainesville,  12!)  Ga.  238.  53 
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SE   1002;   Davis  v.  Thompson,   15   Ga. 
App.   55,   82   SE   595;   Jones   v.  Eome, 
51  Ga.  App.  41,  82  SE  593;  Bennett  v. 
Griner,  14  Ga.  App.  429,  81  SE  363. 
910-94    S.  V.  Minden,  132  La.  938,  61 

5  878. 

911-95  Lowenstein  v.  Johnston 
(Ga.  App.),  98  SE  111. 
911-96  [a]  It  is  sufficient  to  set 
forth  the  evidence  and  the  judgment 
and  allege  that  the  latter  is  contrary 
to  law  and  the  evidence.  Langley  Mfg. 
Co.  V.  Fray  &  Co.,  10  Ga.  App.  753,  73 
SE  1074. 

911-97  [a]  Proof  of  venue. — No 
writ  shall  be  granted  or  sustained  in 
criminal  or  quasi  criminal  case  on  the 
ground  that  venue  was  not  proved  un- 
less there  is  a  distinct  allegation  that 
there  was  a  failure  to  prove  venue  and 
a  specific  assignment  of  error  thereon. 
Rice  V.  Eatonton,  15  Ga.  App.  505,  83 
SE  868. 

911-99       S.    V.    Superior    Court,     84 
Wash.  663,  147  P  408. 
911-1      Matthiessen   v.   Ott,   190   111. 
App.  301. 

[a]  After  lapse  of  eighteen  years  writ 
denied.  Cooper  v.  Superior  Court,  26 
Cal.  App.  629,  147  P  606. 
912-2  Pullman  Co.  v.  State  Board, 
31  Ida.  3>6,  171  P  260;  S.  v.  Staten, 
268  Mo.  288,  187  SW  42.  See  Brown 
V.  Davis  Lumb.  Co.,  133  La.  262,  62  S 
670. 

[a]  Six  months  held  reasonable  time. 
Steading  v.  Wheeler  (Ala.),  78  S  962. 
912-3  Hernandez  v.  Hutchison,  20  P. 
B.  484. 

[a]  Lapse  of  eleven  months  will  not 
require  denial  of  writ  on  ground  of 
laches.  P.  v.  Dowling,  84  Misc.  201, 
146  NYS  919,  order  aff.,  148  NYS  1137. 
912-4  Donovan  v.  Police  Comrs.,  32 
Cal.  App.  392,  163  P  69. 
913-5  Ex  parte  Mobile  L.  &  E.  Co. 
(Ala.),  75  S  940;  Dunton  v.  Alexander, 

142  Ga.   659,  83   SE   519;   State   Bank 

6  Tr.  Co.  V.  Nashville  Tr.  Co.,  139 
Tenn.  472,  202  SW  68. 

[a]  Public  service  commissions  law, 
§22  (Consol.  Laws,  1910,  ch.  48)  pro- 
viding for  rehearing  does  not  abrogate 
time  fixed  by  Code  Civ.  Proc,  §2126 
for  obtaining  writ  of  certiorari.  Buf- 
falo V.  Buffalo  Gas  Co.,  82  Misc.  304, 

143  NYS  716,  aff.  145  NYS  1117. 

fb]  After  void  application.— " If  for 
any  reason  an  original  application  for 
certiora,ri   be    void,   it    cannot    be    re- i 


newed  within  six  months;  but  any  new 
application  must  be  within  the  thirty 
daj's  for  th;e  original  application." 
Tuten  V.  Showalter,  14  Ga.  App.  690, 
82  SE  154. 

[c]  To  review  tax  sale  proceedings 
may  be  issued  within  three  years.  Bo- 
zarth  V.  Egg  Harbor  City,  85  N.  J.  L. 
412,  89  A  920. 

[d]  In  New  York  the  four  months 
allowed  under  §2125  Code  Civ.  Proe. 
begin  to  run  (where  writ  is  to  review 
proceedings  cloising  town  bighways.) 
when  the  filing  and  recording  of  all 
papers  in  proceedings  is  completed 
pursuant  to  §191,  Highway  Law.  P.  v. 
Dowling,  84  Misc.  201,  146  NYS  919, 
order    aff.    148    NYS    1137. 

[e]  Application  must  be  made  30 
days  from  date  of  entry  of  judgment. 
S.  V.  Superior  Court,  100  Wash.  485, 
171    P    238. 

913-6  [a]  However  extreme  circum- 
stances writ  cannot  issue  after  statu- 
tory limitation.  HoUiday  v.  Joffrion, 
134  La.  843,  64  S  793. 
913-8  Humphries  v.  Nalley,  14  Ga. 
App.  804,  82  SE  357;  Douglas  v.  Wil- 
son, 12  Ga.  App.  666,  78  SE  50. 
913-9  Abercombie  v.  Gurley,  21  Ga. 
App.  389,  94  SE  ©06;  Carroll  v.  Tire 
Co.,  21  Ga.  App.  397,  94  SE  643;  Plynn 
V.  East  Point,  18  Ga.  App.  729,  90  SE 
372;  Georgian  Co.  v.  Sutton,  18  Ga. 
App.  507,  89  SE  601;  Sanford  v.  Wade, 
17  Ga.  App.  366,  86  SE  945;  Toliver  v. 
Wrightsville,  17  Ga.  App.  345,  86  SE 
823;  Tuten  v.  Showalter,  14  Ga.  App. 
690,  82  SE  154;  Southern  Ey.  Co.  «. 
Oliver,  13  Ga.  App.  5,  78  SB  684. 
[a]  But  not  to  the  sanctioning  of  the 
petition  for  certiorari. — Sullivan  v. 
Surrency,  15  Ga.  App.  301,  82  SB  926; 
Smith  V.  McCranie,  14  Ga.  App.  721, 
82  SE  307. 

914-12    Hackett  v.  Tate,  18  Ga.  App. 
543,   89   SE   535;    Sihith   v.   McCranie, 
14  Ga.  App.  721,  82  SE  307. 
[aj      Sufficient  affidavit. — Where  peti- 
tion alleged  that  petitioner  was  "un- 
able  to  pay  the  cost  and  give  secur- 
ity" instead  of  "or  give  security"  it 
was  substantially  good.     Smith  «.  Mc- 
Cranie, 14  Ga.  App.  721,  82  SE  307. 
914-13      Hackett   v.    Tate,    18    Ga. 
App.   453,   89   SE  535. 
914-14      Georgian  Co.  v.  Sutton,  18 
Ga.  App.  507,  89  SE  601;   Sanford  «. 
Wade,  17  Ga.  App.  366,  86  SE  945. 
[aJ     Must  be  properly  approved.— (1) 
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Judge's  statement  in  certificate  that 
petitioner  had  given  bond  and  security 
as  required  by  law  is  no  substitute  for 
his  approval  of  bond.  Southern  Ey.  Co. 
V.  Oliver,  13  Ga.  App.  5,  78  iSE  684. 
(2)  And  subsequent  approval  cannot 
save  certiorari  from  dismissal.  South- 
ern By.  Co.  V.  Oliver,  13  Ga.  App.  5, 
78  SE  684. 

915-19  [a]  Liability  on  bond. — 
Climax  V.  Jeter,  12  Ga.  App.  145,  76 
SE  994. 

[b]  Judgment  cannot  be  rendered 
against  surety  where  writ  was  dis- 
missed because  bond  was  void.  Bush 
V.  Boykin,  137  Ga.  464,  73  SE  652. 
915-21  Beck  v.  Motor  Co.  (Tei. 
Civ.),  180  SW  942. 

915-22      Kot   to    review    legislative 
acts. — A.  B.   G.  Bus.   Co.  v.  Board   of 
P.  U.  (Cal.),  185  P  386. 
915-23       Goodall    v.   Superior    Court 
(Cal.  App.),  174  P  924;     Benton  v.  S. 
(Fla.),  76  S  341;   S.  v.  Goodrich,   257 
Mo.  40,  165  SW  707. 
915-25     Swan  v.  Superior  Court,  222 
Mass.  542,  111  NE  386. 
915-26       Clark    r.    Johnson,    20    Ga. 
App.  818,  93  SE  540;  Clark  v.  Harper, 
20  Ga.  App.  817,  93   SE  539;   Swan  v. 
Superior    Court,     222    Mass.   642,     111 
NE  386;     S.  v.  Ellison  (Mo.),  204  SW 
396. 

916-27  Birmingham  v.  Collins 
(Ala.),  78  S  385;  Farish  v.  Young, 
18  Ariz.  298,  158  P  845;  Griflin  v. 
Boswell,  124  Ark.  234,  187  SW  165; 
Camm  v.  Justice's  Ct.  (Cal.),  170  P 
409;  Holabird  v.  Bailroad  Commission, 
171  Cal.  691,  154  P  831;  Bich  v.  Sup- 
erior Court,  31  Cal.  App.  689,  161  P 
291;  Albers  v.  Superior  Court,  30  Cal. 
App.  772,  159  P  453;  Zierath  v.  Sup- 
erior Court,  35  Cal.  App.  788,  171  P 
112;  Lanterman  v.  Ajiderson  (Cal. 
App.),  172  P  625;  Thompson  v.  State 
Board,  59  Colo.  549,  151  P  436;  Malone 
V.  Qmncy,  66  Pla.  52,  62  S  922;  Jack- 
son V.  Menter  Co.,  20  Ga.  App.  666, 
93  SE  255;  Southern  By.  Co.  v.  Pitts, 
20  Ga.  App.  673,  93  SE  254;  Hahne- 
mann Hospital  V.  Industrial  Bd.,  282 
ni.  316,  118  NE  767;  Mohr  v.  Civil 
Service  Co.  (la.),  172  NW  278;  Bower- 
Box  V.  Bd.  of  Supers.  (la.),  167  NW 
582;  Gillian  v.  Edwards,  176  la.  499, 
156  NW  805  (Code  §4154);  Barry  1>. 
Blackhawk  County  Dist.,  16T  la.  306, 
149  NW  449;  S.  v.  Ellison,  272  Mo. 
571,  199  SW  984;    S.  v.  Goodrich,  257 


Mo.  40,  165  SW  707:  S.  v.  Wiethaupt, 
254  Mo.  319,  162  SW  163;  S.  v.  Forest, 
177  Mo.  App.  245,  162  SW  706;  S.  v. 
Peterson  (Mont.),  177  P  245;  S.  v. 
Breen,  41  Nev.  516,  173  P  555;  McLeod 
i;.  Dist.  Ct.,  39  Nev.  337,  157  P  649; 
Harris  v.  District  Court  (Okl.),  173  P 
69;  Grady  County  v.  Oil  Co.  (Okl.), 
164  P  457;  Parmenter  v.  Bay,  58  Okl. 
27,  158  P  1183;  McCauley  v.  Woolen 
Co.,  261  Pa.  312,  104  A  617;  Nunez  v. 
Nussa,  14  P.  B.  190;  D'Oiselay  v. 
Aponte,  10  P.  E.  492;  Broley  v.  Sup.' 
Ct.  (E.  I.),  107  A  104;  Cohen  v.  Sup- 
erior Court,  39  B.  I.  272,  97  A  794; 
Investors'  Syndicate  v.  Hirning  (S. 
D.),  167  NW  141;,  Conners  v.  City,' 136 
Tenn.  428,  189  SW  870;  Milne  v.  Blair, 
136  Tenn.  325,  189  SW  685;  S.  v.  Alex- 
ander, 132  Tenn.  439,  178  SW  1107; 
Bich  County  v.  Bailey,  47  Utah  378, 
154  P  773;  S.  v.  Superior  Ct.,  72  Wash. 
144,  129  P  900;  Bex  v.  Dimond,  33  W. 
L.  E.  803,  9  W.  W.  E.  1529;  Bex  v. 
Frain,  32  W.  L.  E.  387. 
[a]  Certiorari  'will  not  be  granted  to 
review  alleged  discriminations  of  the 
superintendent  of  insurance  when  the 
return  would  consist  of  correspondence 
only  where  "there  had  been  no  formal 
hearing.  In  re  M.  Groh's  Sons,  101 
Misc.  611,  167  NYS  883. 
918-28  Morefield  v.  Eoehn,  53  Colo. 
367,  127  P  234;  Maxey  v.  Dist.  Ct., 
182  la.  366,  165  NW  1005;  S.  v.  Mul- 
lendore,  53  Mont.  109,  161  P  949; 
Yowell  V.  District  Ct.,  39  Nev.  423, 
159  P  632;  Mellor  v,  Kaighn,  89  N.  J. 
L.  543,  99  A  207;  Palese  v.  Lane  (N. 
J.),  95  A  126;  Cohen  v.  Superior  Court, 
39  E.  I.  272,  97  A  794;  Conners  v.  City, 
136  Tenn.  428,  189  SW  870;  Ex  parte 
Pelchat,  49  Queb.  Super.  195.  See  S. 
V.  Boss,  177  Mo.  App.  223,  162  SW 
702. 

[a]  Iiien  foreclosure  In  justice  court. 
Since  a  justice's  court  is  without  juris- 
diction to  foreclose  mechanic's  lien  on 
real  estate,  the  court  did  not  err  in 
sustaining  certiorari  and  dismissed  the 
plaintiff's  case.  McAuliffe  v.  Baum, 
15  Ga.  App.  369,  83  SE  448;  .  Mc- 
Auliffe V.  Baum,  142  Ga.  590,  83  SE 
239. 

[b]  Judgment  based  on  an  invalid 
ordinance  may  be  quashed  on  certio- 
rari. Malone  v.  Quincy,  66  Fla.  62,  62 
S  922. 

[c]  Issuing  an  order  (1)  in  excess  of 
jurisdiction  will  justify  the  writ.    Ghi- 
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eago,  B.  &  Q.  B.  Co.  v.  Castle,  155  la. 
124,  135  NW  561.  (2)  Thus  an  er- 
roneous order,  striking  out  papers 
properly  filed,  is  in  excess  of  the 
court's  jurisdiction  and  may  be  an- 
Qulled  by  certiorari  proceedings.  Ba- 
dovioh  V.  Tel.  Co.,  36  Nev.  341,  135  P 
920,  136  P  704. 

[d]  Where  no  excess  of  jurisdiction 
appears  the  writ  will  be  denied.  Al- 
brecht  v.  Zimmerly,  23  N.  D.  337,  136 
NW  240. 

[e]  In  the  Philippines  (1)  certiorari 
only  lies  in  case  of  failure  of  jurisdic- 
tion of  lower  court  (Herrera  v.  Banet- 
to,  25  Phil.  Isl.  245),  (2)  or  in  excess 
of  jurisdicition.  Gala  v.  Cui,  25  Phil. 
Isl.  522. 

[f]  Certiorari  and  not  prohibition  is 
the  remedy  to  restrain  court  from  ex- 
ceeding its  jurisdiction.  Barry  v. 
Blackhawk  County  Dist.,  167  la.  306, 
149  NW  449. 

919-29  Eirby  v.  Comrs.  Conrt,  186 
Ala.  611,  65  S  163;  Thompson  v.  State 
Bd.,  59  Colo.  549,  151  P  436;  S.  «. 
Pollack,  35  N.  D.  430,  160  NW  511; 
Parmenter  ».  Bay,  58  Okl.  27,  158  P 
1183. 

[a]  Court  not  properly  organized. 
Where  it  is  manifest  that  the  judg- 
ment was  rendered  by  a  court  not 
properly  organized  the  writ  will  be 
granted.  Cramp  d.  Turbine  Co.,  228 
U.  S.  645,  33  Sup.  Ct!  722,  57  L.  ed. 
1003,  rev.  202  Fed.  932,  121  CCA  290. 

[b]  Iiegal  existence  of  court. — "Writ 
of  certiorari  cannot  be  used  to  bring 
in  question  the  legal  existence  of  the 
court  to  which  the  writ  is  directed." 
Bass  V.  Milledgeville,  122  Ga.  177,  50 
SE  59;  Morton  V.  Borne,  10  Ga.  App. 
604,  73  SE  1073. 

919-30  Johnston  v.  Conservatory, 
146  Ga.  182,  91  SE  85;  Butin  v.  Civil 
Service  Com.,  179  la.  1048,  162  NW 
565;  Parmenter  v.  Bay,  58  Okl.  27,  158 
P  11S3. 

[a]  In  Missouri,  writ  lies  in  any  case 
wherein  it  appears  that  court  of  ap- 
peals has  failed  to  follow  the  last  rul- 
ing of  supreme  court  upon  any  doc- 
trine of  law  or  equity.  S.  v.  Ellison 
(Mo.),  176  SW  11. 

919-31  Widrin  «.  Superior  Court,  17 
Cal.  App.  93,  118  P  550;  S.  v.  Thomp- 
son, 140  La.  141,  72  S  844;  Ford  f. 
Gilbert,  89  N.  J.  L.  482,  99  A  621; 
Clay  V.  Civil  Service  Com.,  89  N.  J.  L. 


194,  98  A  312;  Brokaw  v.  Burk,  89  N. 
J.  L.  132,  98  A  11. 

919-32  S.  V.  Bailroad  Com.,  109  Ark. 
100,  168  SW  1076;  S.  v.  Boss,  177  Mo. 
App.  223,  162  SW  702;  P.  v.  McDer- 
mott,  169  App.  Div.  755,  155  NYS  323; 
Tiger'  V.  Creek  County  Court,  45  Okl. 
701,  146  P  912;  Hodgdon  v.  Goodspeed, 
60  Or.  1,  118  P  167;  Davidson  v. 
Whitehill,  87  Vt.  499,  89  A  1081. 
[a]  Justice  of  the  peace  refusing  to 
approve  appeal  bond  and  send  up  the 
record,  it  may  be  brought  up  by  cer- 
tiorari. Barrett  v.  Pickett,  117  Miss. 
825,  78  S  777. 

919-33  Holabird  v.  Bailroad  Com., 
171  Cal.  691,  154  P  831;  Eigdon  c. 
Common  Council,  30  Cal.  App.  107, 
157  P  513;  S.  v.  Bd.  of  Public  Works, 
134  Minn.  204,  158  NW  977;  S.  v. 
Board  of  County  iComrs.,  47  Mont. 
531,  134  P  291;  Wilson  v.  Supply  Com., 
84  N.  J.  L.  150,  93  A  732;  P.  v.  Siason, 
102  Misc.  186,  168  NYS  501;  P.  «.  Pub. 
Service  Com.,  157  App.  Div,  698,  142 
NYS  942;  P.  V.  Sisson.  166  NYS  781; 
S.  V.  Alexander,  132  Tenn.  439,  178  SW 
1107.  See  S.  v.  Mohler,  98  Kan.  465, 
168  P  408;  Quinones  v.  District  Court, 
11  P.  B.  415. 

[a]  Quasi-judicial  action. — The  cir- 
cuit court  may  isSue  the  writ  to  a 
judge  of  that  court  to  review  quasi 
judicial  action  of  the  judge.  S.  ». 
Goodland,  159  Wis.  393,  150  NW  488. 

[b]  Court  martial. — A  court  martial 
is  not  a  "court"  within  meaning  of 
§185  and  86  of  the  state  constitution, 
but  is  a  "tribunal"  within  meaning 
of  §7810,  Eev.  Codes,  1905.  Certiorari 
is  a  proper  remedy  to  review  proceed- 
ings to  determine  whether  such  tribu- 
nal has  exceeded  its  jurisdiction.  S.  «. 
Peake,  22  N.  D.  457,  135  NW  197,  40 
LBA(NS)  354.  See  S.  v.  Nuchols,  18 
N.  D.  233,  119  NW  632,  20  LEA(NS) 
413. 

921-34  Hall  v.  Bledsoe,  126  Ark. 
125,  189  SW  1041;  S.  v.  Bailroad  Com., 
109  Ark.  100,  158  SW  1076;  Berry  v. 
Barnett  (Fla.),  78  S  46;  Lehigh  Sewer 
Pipe  Co.  V.  Lehigh,  156  la.  386,  136 
NW  934;  S.  V.  Dist.  Court,  50  Mont. 
249,  146  P  467;  Eiddle  c.  Comrs.  (N. 
J.  L.),  100  A  692;  Lambertville  d. 
Board  of  Education  (N.  J.  L.),  90  A 
242;  P.  «.  Waldo,  212  N.  Y.  156,  105 
NE  961;  P.  V.  McBride,  226  N.  Y. 
252,  123  NE  374;  P.  v.  Hugo,  101  Misc. 
481,  168  NYS  25;  S.  v.  Chitty  (S.  D.), 
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166  NW  6(33;  S.  v.  Donald,  164  Wis. 

i68,  160  NW  265. 

922-35    S.  V.  Bailroad  Com.,  109  Ark. 

lOO,  158   SW   1076;    P.   v.   Waldo,   212 

N.  Y.  156,  105  NE  961;  P.  v.  Hugo,  101 

Misc.  481,  168  NYS  25. 

922-36      Northwest   L.   &   W.   Co.   v. 

Alexander,   29   Ida.   557,   160   P   1106; 

S.   V.   Moreland    (Mo.   App.),   189    SW 

602.    See  Bed  Eivef,  etc.,  Co.  v.  Grand 

Forks,  27  N.  D.  8,  145  NW  725. 

[a]  City  council  proceedings  in  elec- 
tion contest. — In  Tennessee  the  circuit 
court  has  supervisory  jurisdiction  by 
certiorari  over  proceedings  of  city 
council  in  election  contest  over  a 
member.  Taylor  v.  Carr,  125  Tenn. 
235,  141  SW  745,  AnnCasl913C,  155. 

[b]  Bevocation  of  liquor  license  by 
city  council, — Certiorari  is  a  proper 
proceeding  to  obtain  a  review  of  the 
action  of  a  city  council  in  revoking  a 
liquor  license.  S.  v.  Duluth,  125  Minn, 
425,  147  NW  820. 

[e]  Granting  or  refusing  business  li- 
cense,— Will  not  lie  to  review  action 
of  city  officials  in  granting  or  refus- 
ing license  to  conduct  business,  the  act 
not  being  a  judicial  one.  In  re  Whit- 
ten,  152  App.  Div.  506,  137  NYS  360, 
appeal  denied,  152  App.  Div.  938,  137 
NYS  1149. 

[d]  Invalid  ordinance. — ^In  New  Jer- 
sey the  invalidity  dl  an  ordinance  may 
be  reviewed  by  certiorari.  Buckley  v. 
Guttenberg,  87  N.  J.  L.  434,  95  A 
120;  Harrison  Laud  Co.  v.  Steel  Co., 
82  N.  J.  Eq.  414,  89  A  41. 
922-37  See  Harpham  v.  Board  of 
Supervisors  (Cal.  App.),  182  P  324. 
923-38  Bowersox  v  Board  of  Super- 
visors (la.),  167  NW  582;  Knoop  v. 
Board  of  Health,  40  E.  I.  561,  102  A 
609;  See  Davidson  v.  Whitehill,  87  Vt. 
499,  89  A  1081. 

[a]  A  "judicial  action"  is  an  adjudi- 
cation on  the  rights  of  the  parties  be- 
fore the  court  by  notice  or  process,  and 
on  whose  claim  some  decision  is  ren- 
dered. S.  V.  Shoeklee,  237  Mo.  460, 
141   SW  614. 

[b]  Judicial  action  of  board. — In  a 
proceeding  before  a  local  board  not  en- 
joying the  character  of  an  ordinary 
court  where  public  notice  is  required 
and  hearing  of  objections  is  provided, 
and  the  order  thereon  is  one  affecting 
property  or  rights  of  citizens  the  pro- 
ceeding is  judicial  and  subject  to  re- 
view on  certiorari.       Imperial  Water 


Co.  V.  Board  of  Suprs.,  162  Cal.  14,  120 
P  780. 

924-39  [a]  Cancellation  of  paving 
contract  by  highway  commissioner 
cannot  be  reviewed  by  certiorari. 
Standard  Bitulithic  Co.  v.  Carlisle,  161 
App.  Div.  191,  146  NYS  386,  order  re- 
settled, 147  NYS  1143,  and  aff.,  212 
N.  Y.  179,  105  NE  967. 

[b]  Allowance  of  claims  by  water 
commissioners  may  be  reviewed  by 
certiorari  when  such  payment  of 
claims  is  challenged  as  unlawful.  P. 
i;.  Winkler,  203  N.  Y.  445,  96  NE  928, 
rev.  130  NYS  691. 

[c]  Action  of  county  commissioners 
in  making  division  of  funds  of  a 
school  district  when  new  districts  are 
formed  is  reviewable  on  certiorari.  S. 
V.  County  Board,  126  Minn.  209,  148 
NW  53. 

[d]  Will  not  review  action  of  high- 
way commissioner  in  cancelling  a 
contract  for  state  paving  because  it 
was  disadvantageous  to  the  state.  In 
re  Standard  Bitulithic  Co.,  212  N.  Y. 
179,  105  NE  967. 

[e]  A  ruling  of  postmaster  general 
that  a  fraud  order  shall  issue  is  not 
the  exercising  of  a  judicial  ftlnetion, 
and  appellants  are  not  concluded  by 
his  decision,  being  afforded  relief  in 
equity,  the  order  cannot  be  reviewed 
by  certiorari.-  Degge  v.  Hitchcock,  229 
U.  S.  162,  33  Sup.  Ct.  639,  57  L.  ed. 
1135,  aff.,  35  App.  Gas.  (D.  C.)  218. 

[f]  Decision  of  governor. — Certiorari 
is  the  proper  remedy  to  review  the  de- 
cision of  the  governor  in  removing  a 
county  official  from  ofSce.  S.  v.  Eber- 
hart,  116  Minn.  313,  133  NW  857,  Ann- 
Casl913B,  785,  39  LEA(NS)   788. 

[g]  Labor  commissioners. — Certiorari 
cannot  issue  to  review  a  determination 
of  labor  commissioner  which  does  not 
finally  fix  the  rights  of  the  parties. 
Keystone  State  Const.  Co.  v.  Williams, 
152  App.  Div.  575,  137  NYS  405. 
924-40  P.  V.  McDermott,  169  App. 
Div.  755,  155  NYS  323;  P.  v.  Hugo, 
101  Misc.  481,  168  NYS  25. 

924-41  Eigdon  v.  Common  Council, 
30  Cal.  App.  107,  157  P  513;  P.  v. 
McDermott,  169  App.  Div.  755,  155 
NYS   323. 

924-43  Elbert  v.  Scott,  5  Boyce 
(Del.)  1,  90  A  587;  Eudolph  v.  Cream- 
er, 39  App.  Cas.  (D.  C.)  1;  Lehigh 
Sewer  Pipe  Co.  v.  Lehigh,  156  la.  386, 
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136  NW  934;  Ashcroft  v.  Goodman, 
139  Tenn.  625,  202  SW  939. 
925-44  School  Dist.  No.  3  v.  Green, 
190  Mich.  371,  157  NW  266;  Soto  v. 
Cordova,  17  P.  E.  917. 
[a]  Denial  of  jury  trial. — Where  de- 
fendant is  erroneously  deprived  of  a 
jury  trial  it  is  such  an  illegality  as 
will  authorize  certiorari.  Timonds  «• 
Hunter,  169  la.  598,  151  NW  961. 
925-46  Endowment  Dept.  etc.  v. 
Harvey,  6  Ala.  App.  239,  60  S  602; 
Karry  v.  Superior  Court,  162  Cal.  281, 
122  P  475;  Bubenstine  v.  Superior 
Court,  18  Cal.  App.  128,  122  P  820; 
Strickland  v.  Hamilton,  148  Ga.  820, 
98  SE  471;  Sydner  v.  Fahey  (la.), 
168  NW  117;  Gillian  v.  Edwards,  176 
la.  499,  156  NW  805;  Dalton  v.  County 
Court,  164  la.  187,  145  NW  498;  Metro- 
politan Life  Ins.  Co.  v.  Brennan  (la.), 
136  NW  928;  Thomas  C.  Co.  v.  Ins. 
Bureau  (Mich.),  167  NW  882;  S.  v. 
Anniek,  161  Mo.  App.  13,  142  SW 
1104,  1106;  McLeod  v.  District  Ct.,  39 
Nev.  337,  157  P  649;  S.  v.  Pollock,  35 
N.  D.  430,  160  NW  511;  S.  v.  Craw- 
ford, 24  N.  D.  8,  138  NW  2;  Harris  v. 
District  Court  (Okl.),  173  P  69;  Grady 
County*  V.  Oil  Co.  (Okl.),  164  P  457; 
Parmenter  v.  Bay,  58  Okl.  27,  168  P. 
1183;  Hodgdon  ».  Goodspeed,  60  Or.  1 
118  P  167;  Lagahit  c.  i^engasea,  12 
Phil.  Isl.  423;  Herrera  v.  Barretto,  25 
Phil.  Isl.  245;  Manrique  v.  Diez,  22  P. 
E.  167;  Cohen  v.  Superior  Court,  39 
E.  I.  272,  97  A  794;  Investors'  Syn- 
dicate «.  Hirning  (S.  D.),  167  NW  141. 
But  see  Masters  v.  Southern  Exp.  Co. 
(Ga.  App.),  99  SE  144. 

[a]  Failure  to  follow  precedent. — ^In 
Missouri,  failure  of  court  of  appeals  to 
follow  last  previous  ruling  of  supreme 
court  is  not  a  mere  error  of  law,  but 
a  jurisdictional  excess  and  certiorari 
will  lie  to  quash  such  void  decision. 
Iba  V.  E.  Co.,  192  Mo.  App.  297,  182 
SW  135. 

[b]  Order  refusing  a  change  of  venue 
reviewable  by  certiorari.  Atchison,  T. 
&  S.  F.  E.  Co.  17.  Mershon,  181  la.  892, 
165  NW  86. 

[c]  Order  in  attachment. — An  order 
of  circuit  court  refusing  to  quash  a 
levy  made  by  virtue  of  a  writ  of  at- 
tachment is  reviewable  by  certiorari, 
because  proceedings  under  attachment 
are  statutory.  Hisor  v.  Vandiver,  82 
N.  J.  L.  303,  82  A  526;  Frankly n  v. 
Hydraulic  Co.,  68  N.  J.  L.  113,  52  A 


714;  Watson  v.  Noblett,  65  N.  J.  L. 
506,  47  A  438. 

925-47  Endowment  Dept.,  etc.,  «. 
Harvey,  6  Ala.  App.  239,  60  S  602; 
In  re  Paulsen's  Estate  (Cal.),  178  P 
143;  Gretna  v.  Bailey,  140  La.  363,  72 
S  996;  Herra  v.  Barretto,  25  Phil.  Isl. 
245;  Delgado  v.  District  Court,  8  P.  E. 
484;  McCauley  v.  Woolen  Co.,  261  Pa. 
312,  104  A  617;  Trimble  v.  Hawkins 
(Tex.  Civ.  App.),  197  SW  224. 
925-48  Goodall  v.  Superior  Court 
(Cal  App.),  174  P  924;  Phillips  County 
Court  V.  P.,  55  Colo.  258,  133  P  752; 
Gillian  v.  Edwards,  176  la.  499,  156 
NW  805;  Arguelles  v.  Bossy,  19  P.  E. 
995;  Del  Tore  v.  Municipal  Court,  16 

I  P.  E.  89;  Bios  v.  Bios,  15  P.  E.  263; 

'  Diaz  V.  District  Court,  9  P.  E.  526; 
Knoop  V.  Board  of  Health,  40  E.  I. 
561,  102  A  609;  Austin  v.  Eddy  (S.  D,), 
172  NW  517. 

[a]  Error  in  rejection  of  testimony 
not  reviewable  by  certiorari.  Miller  v. 
Kramer,  154  la.  523,  134  NW  538. 
926-49  Sydner  v.  Fahey  (la.),  168 
NW  117;  Holnagle  v.  Fuel  &  Gas  Co., 
200  Mich.  132,  166  NW  843. 
926-50  Ferguson  v.  Trustees,  168 
111.  App.  225;  Lehigh  Sewer  Pipe  Co. 
V.  Lehigh,  156  la.  386,  136  NW  934;  S. 
V.  County  Board,  126  Minn.  209,  148 
NW  53;  McLeod  v.  District  Ct.,  39 
Nev.  337,  157  P  649;  In  re  Garrett- 
Williamson  Lodge,  239  Pa.  474,  86  A 
1072;  American  Trading  Co.  «.  Sepul- 
veda,  18  P.  E.  829;  Cohen  v.  Superior 
Ct.,  39  E.  I.  272,  97  A  794;  Davidson  v. 
WhitehUl,  87  Vt.  499,  89  A  1081. 

[a]  An  order  denying  a  new  trial  is 
not  reviewable  by  certiorari.  Hernan- 
dez V.  District  Court,  17  P.  B.  430. 

[b]  Order  granting  new  trial  is  not 
reviewable  by  certiorari.  New  Orleans 
S.  B.  Co.  V.  J.  Thatcher,  143  La. 
442,  78  S  729. 

[c]  Order  to  pay  alimony  for  the  sup- 
port of  a  child  will  not  be  reviewed  by 
certiorari.  S.  v.  Clark,  143  La.  481,  78 
S  742. 

[d]  Judgment  of  city  court  of  Savan- 
nah overruling  motion  for  a  new  trial 
in  misdemeanor  case  is  reviewable  by 
certiorari.  Cieucevich  v.  S.,  22  (Ja. 
App.  240,  95  SE  933;  s.  c,  147  Ga. 
816,  95  SE   670. 

[e]  Decision  of  draft  board,  not  re- 
viewed. V.  S.  «.  Bauch,  253  Fed.  814. 
926-51  Morefield  v.  Koehn,  53  Colo. 
367,    127   P   234;    S.   v.  County  Board, 


448 


CERTIORARI 


Vol  A 


126  Minn.  209,  148  NW  53;  In  re  Gar- 
rett-Williamson Lodge,  239  Pa.  474, 
86  A  1072;  Davidson  v.  Whitehill,  87 
Vt.  499,  89  A  1081. 

927-53  Ci  re  Marvin,  91  Miio.  217, 
155  NTS  28. 

027-54  Ex  parte  Addington  (Ala.),. 
76  S  6;  Sehouwink  v.  Ferguson,  191 
Mich. '284,  157  NW  726;  Adams  v. 
Chattanooga  Co.,  128  Tenn.  505,  161 
SW  1131. 

927-55  Eiley  v.  Crawford,  181  la. 
1219,  165  NW  345;  Wygant  v.  Imp. 
Com.,  89  N.  J.  L.  454,  98  A  477;  Lam- 
bertville  v.  Board  of  Education  (N.  J. 
li.),  90  A  242. 

[a]  Decision  in  election  contest. 
Where  an  election  contest  arises,  and 
is  filed  and  heard  and  determined  by 
the  ordinary  of  the  county,  such  de- 
cision is  final  and  in  rendering  it  he 
does  not  act  in  a  judicial  capacity. 
Therefore  it  was  not  error  to  refuse 
certiorari  to  have  the  decision  of  the 
ordinary  reviewed  and  reversed.  Har- 
ris V.  Glenn,  141  Ga.  687,  81  SE  1103. 
927-56  Knoxville  v.  Connors,  139 
Tenn.  45,  201  SW  133. 
[a]  Resolutions  abolishing  office. — 
Certiorari  is  proper  remedy  to  review 
resolutions  to  create  new  position 
where  the  object  is  not  to  oust  the  in- 
cumbent but  to  abolish  the  office. 
Loughran  u.  Jersey  City,  86  N.  J.  L. 
442,  92  A  55. 

927-57  Kenedy  v.  Mill  Co.  (Ala. 
App.),  75  S  191;  Little  v.  McOalla,  20 
Ga.  App.  324,  93  SE  37;  Moore  v. 
Thomasville,  17  Ga.  App.  285,  86  SE 
641;  Fanning  v.  Washington,  17  Ga. 
App.  336,  86  SE  733;  Eobertson  v. 
Eussell,  13  Ga.  App.  27,  78  SE  682; 
Arthur  v.  Dupuy,  130  La.  782,  58  S 
570. 

928-58  Finney  v.  Baker  (Ala.),  78 
S  875;  Endowment  Dept.,  etc.  v.  Har- 
vey, 6  Ala.  App.  239,  60  S  602;  Bower- 
sox  V.  Board  of  Supervisors  (la.),  167 
NW  582. 

[a]  A  judgment  void  for  lack  of 
jurisdiction  may  be  reviewed  by  cer- 
tiorari. Hickman  v.  Hunter,  159  la. 
201,  140  NW  425;  Owen  v.  Smith,  155 
la.  463,  136  NW  119;  Bardes  v.  Hutch- 
inson, 113  la.  610,  85  NW  797. 
928-59  S.  V.  Superior  Court,  102 
Wash.  395,  173  P  189. 
[a]  Proceedings  under  unconstitu- 
tional statute. — Acts  of  a  county  com- 
missioner   done    under    an    unconstitu- 


tional statute  may  be  reviewed  on  cer- 
tiorari. Ferguson  v.  Court,  187  Ala. 
645,  65  S  1028. 

928-65  In  re  Kersburg,  166  NTS 
900. 

[a]  In  certiorari  to  review  municipal 
action,  names  of  other  parties  than 
municipality  must  appear  in  iijdorse- 
ment  and  not  in  body  of  writ.  Zeller 
V.  Guttenberg,  81  N.  J.  L.  305,  83  A 
466. 

928-69  Leach  v.  Davy,  199  Mich. 
378,  165  NW  927. 

929-74     [a]     Notice  to  lower  court. 
Where  stay  of  proceedings  is  not  de- 
manded a  notice  of  hearing  served  on 
lower  court  is  not  a  condition  preced- 
ent to  the  legal  issuance  of  the  writ. 
Dalton  V.   Calhoun   County   Court,   164 
la.  187,  145  NW  498. 
929-75     Guillaume  v.  Guillaume,  132 
La.    413,   61    S   510.     See    Goenaga   v. 
Aldrey,  16  P.  E.  641. 
930-78     Amadeo  v.  Eossy,  21   P.  E. 
333;  Delgado  v.  District  Court,  8  P.  E. 
484. 
930-83      Hudson  v.  S.,  21   Ga.  App. 

506,  94  SE  581;  Alley  v.  Elliott- 
Madison  Co.,  22  Ga.  App.  497,  96  SE 
342;  Wilber  Stock  Food  Co.  v.  Wesley, 
14  Ga.  App.  179,  80  SE  677. 
931-85  [a]  Each  member  of  the 
board  whose  proceedings  are  being  re- 
viewed should  be  served.  Williams  v. 
Henry,  70  Or.  466,  142  P  337. 
931-86  See  Alley  v.  Elliott-Madison 
C,  22  Ga.  App..  497,  96  SE  342. 

[a]  Mailing  writ  with  petition  by 
clerk  of  court  to  magistrate  is  not 
sufficient  service.  Eyals  v.  Comrs.,  12 
Ga.  App.  221,  77  SE  8. 
932-87  [a]  Writ  wlU  be  dismissed 
if  not  served  within  statutory  time 
unless  the  failure  was  not  attributable 
to  applicant.  Eyals  v.  Comrs.,  12  Ga. 
App.  221,  77  SE  8. 
932-88  XT.  S.  Health  Ins.  Co.  v. 
Hill,  9  Ala.  App.  222,  62  S  954;  Tuttle 
V.  Hutchison,  173  la.  503,  151  NW  815. 
[a]  After  filing  exceptions  it  is  too 
late  to  raise  question  of  want  of  statu- 
tory notice.  Atlanta  Woodenware  Co, 
17.  Franklin,  11  Ga.  App.  245,  75  SE  9. 
932-89      Hudson   v.  8.,  21   Ga.  App. 

507,  94  SE  645. 

932-93  Voss  v.  Pub.  Co.,  140  La. 
744,  73  S  849;  Conner  v.  Pub.  Co.,  140 
La.  745,  73  S  849;  Hussey  v.  Pub.  Co., 
140  La.  744,  73  S  849;  Salittes  v.  Pub. 
Co.,  140  La.  739,  73  S  847. 
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[a]    Operates  as  a  supersedeas. — Riggs* 
V.  Green,  118  Md.  218,  84  A  343. 
932-94      Arthur   v.   Dupuy,    130   La. 
782,  58  S  570. 

932-95  Dixon  v.  Sable,  147  Ga.  623, 
95  SE  240;  Funderburg  v.  Pub.  Co., 
140  La.  745,  73  S  850. 
[a]  Appointing  new  officers.  —  An 
executive  should  not  be  restrained 
from  appointing  new  officers  pending 
proceedings  on  certiorari  to  review  the 
action  of  such  executive  in  removing 
others  from  the  offices  sought  to  be 
filled.  P.  V.  Griffing,  164  App.  Div. 
529,-150  NYS  209. 

933-96      See  Smith  v.  Millinery  Co., 
12  Ga.  App.  119,  76  SE  992.     ' 
933-97       Davidson   v.    Whitehill,    87 
Vt.  499,  89  A  1081. 
933-98      McArdle    v.    Civil     Service 
Com.,   159   111.  App.   464;    Davidson  v. 
Whitehill,  87  Vt.  499,  89  A  1081. 
[a]    Likewise  overrule  and  dismiss  are 
used  interchangeably.    Whitfield  Coun- 
ty V.  Hogan,  17  Ga.  App.  685,  87  SE 
1087. 

933-99  Davidson  «.' Whitehill,  87  "Vt. 
499,  89  A  1081. 

934-4  Beck  v.  Motor  Co.  (Tex.  Civ.), 
180  SW  942. 

[a]  Not  too  late  where  made  while 
pending  rehearing  by  a  litigant  who 
had  applied  for  such  rehearing. 
Bloomfield  v.  Thompson,  134  La.  923, 
64  S  853. 

[b]  Where  writ  is  granted  without 
notice,  the  question  as  to  whether  the 
case  is  a  proper  one  for  the  issuance 
of  writ  may  be  tried  on  a  motion  to 
quash  before  return.  Morefield  v. 
Koehn,  53  Colo.  367,  127  P  234. 

[c]  Before  submission  of  cause. — Must 
be  filed  before  cause  is  submitted  in 
supreme  court.  Lehman  Dry  Goods 
Co.  V.  Lemoine,  129  La.  382,  56  S  324. 
934-8  P.  V.  Pub.  Service  Com.,  166 
NYS  825. 

934-9  McArdle  v.  Civil  Service  Com., 
159  111.  App.  464;  Price  v.  Barlham, 
175  la.  576,  157  NW  238;  Carlson  v. 
Wyman,  189  Mich.  402.  155  NW  418; 
Majestic  Mfg.  Co.  v.  Reynolds  (Mo.), 
186  SW  1072;  S.  v.  Shocklee,  237  Mo. 
460,  141  SW  614. 

[a]  Inrited  error. — The  writ  must  be 
quashed  where  errors  complained  of 
were  procured  by  party  seeking  to 
have  them  reviewed.  Matthiessen  v. 
Ott,  190  111.  App.  301. 


[b]  Time  of  service.  —  Under  the 
Georgia  Civ.  Code,  1910,  §5190,  notice 
of  sanction  of  writ  of  certiorari  must 
be  served  ten  days  before  sitting  of 
court  to  which  it  is  returnable  and  un^ 
less  notice  is  so  served  or  waived  writ 
will  be  dismissed.  Mathis  v.  Tim- 
mons,  etc.  Co.,  18  Ga.  App.  629,  89 
SE  1097.  , 

934-10  Champlin  v.  Probate  Court, 
37  E.   L   349,  92  A   982. 

[a]  Waiver.— -Where  no  objections 
were  made  for  want  of  interest  by  re- 
spondents, and  relators  moved  for  judg- 
ment on  pleadings,  the  latter 's  lack 
of  interest  is  waived.  S.  v.  Shocklee, 
,237  Mo.  460.  141  SW  614. 
934-11  Price  v.  Earlham,  175  la. 
576,  157  NW  238. 

935-12  Carlson  v.  Wyman,  189  Mich. 
402,  155  NW  418;  Adams  v.  Chatta- 
nooga Co.,  128  Tenn.  505,  161  SW  1131. 
See  Est.  of  Vail  v.  Munoz,  14  P.  E. 
331. 

935-13  [a]  Failure  to  serve  notice 
on  the  solicitor-general  is  grounds  for 
dismissal.  Hudson  v.  S.,  21  Ga.  App. 
507,  94  SE  645. 

935-14  See  Poster  v.  S.  (Ala.),  79 
S  300. 

[a]  An  objection  to  jurisdiction  wUl 
not  reach  such  defects.  Tuttle  v. 
Hutchison,  173  la.  503,  151  NW  845. 

[b]  Failure  to  serve  sufficient  notice 
is  ground  for  dismissal  of  writ.  Alley 
V.  Elliott-Madison  Co.,  22  Ga.  App.  497, 
96  SE  342. 

935-15  [a]  Upon  motion  to  quash 
proofs  may  be  heard  to  determine 
whether  circuit  court  should  entertain 
the  proceedings,  whether  the  writ 
should  be  barred  by  laches,  or  whether 
proceedings  should  be  treated  as  rati- 
fied by  acts  of  petitioner  or  whether 
adequate  excuse  for  delay  is  shown. 
Ferguson  v.  Trustees,  168  111.  App.  225. 
[b]  Proof  of  notice  of  intention  to 
apply  for  writ. — Where  relator  swears 
he  has  given  the  required  notice  of 
intention  to  apply  for  the  writ  it  will 
not  be  recalled  on  mere  averment  of 
respondent  that  the  notice  was  insuffi- 
cient, for  he  must  produce  notice  so 
court  mav  decide  the  sufficiency.  Brown 
V.  Lumb.  Co.,  133  La.  262,  62  S  670. 
935-17  Donovan  v.  Police  Corns.,  32 
Cal.  App.  392,  163  P  69;  Townsend 
V.  Parker,  21  Cal.  App.  317,  131  P  766; 
Lee  V.  Casualty  Co.,  20  Ga.  App.  714, 
93  SE  262. 
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[a]     Answer    should    contain    record 

where  not  sufficiently  set  out  in  peti- 
tion. Davidson  v.  Whitehill,  87  Vt. 
499,  89  A  1081. 

935-18  Petition  of  Curtis,  (Ala. 
App.),  81  S  145;  Donovan  v.  Police 
Comrs.,  32  Cal.  App.  392,  163  P  69. 

[a]  Record  must  show  lower  court's 
jurisdiction,  etc.  Ferguson  v.  Court  of 
Countv  Comrs.,  187  Ala.  645,  65  S 
1028;  P.  V.  Waldo,  212  N.  Y.  156,  105 
NE  961. 

[b]  Record  must  contain  petition. — To 
review  refusal  of  judge  to  sanction 
petition  for  certiorari,  the  petition 
must  be  incorporated  in  bill  of  excep- 
tions, or  be  verified  as  part  thereof 
by  trial  judge.  An  unsanctioned  peti- 
tion cannot  be  specified  as  part  of  rec- 
ord. McGovern  v.  Trammell,  14  Ga. 
App.  754,  82  SE  318;  Taylor  v.  Omega, 
12  6a.  App.  693,  78  SE  144. 

[c]  Return  held  insufBcient. — Johnson 
V.  Midcalf,  17  Ga.  App.  446,  87  SE 
708. 

936-19     Love  v.  Bush,   21   Ga.  App. 

436,  94  SE  626;  S.  v.  Chickasha  Cotton 

Oil  Co.,  45  Okl.  472,  146  P  433. 

[a]     Time  of  filing, — Answer  must  be 

filed  on  first  day  of  term  to  which  it 

is  returnable.     High  Co.  v.  E.  Co.,  12 

Ga.  App.  505,  77  SE  588. 

936-21      See   Love   v.   Bush,    21    Ga. 

App.  436,  94  SE  626. 

936-23     Tebbetts  v.  Holdtcamp,  252 

Mo.  333,  158  SW  853;  In  re  Breck,  252 

Mo.  302,  158  SW  843. 

[a]  Transcript  of  record  and  proceed- 
ings including  evidence  must  be  sent 
up.  Parish  v.  Young,  18  Ariz.  298, 
158  P  845. 

[b]  The  return  should  contain  (1)  all 
papers  responsive  to  the  writ.  Cook  v. 
Court  Comrs.,  178  Ala.  394,  59  S  483. 
(2)  It  is  proper  to  return  the  record, 
proceedings  in  the  nature  of  a  record, 
the  rulings  of  the  tribunal,  and  the 
evidence  received.  S.  ■;;.  Duluth,  125 
Minn.  425,  147  NW  820. 

937-28  S.  V.  District  Ct.,  52  Mont. 
457,  158  P  1018. 

937-29  S.  V.  District  Ct.,  52  Mont. 
457,  158  P  1018;  Mechler  v.  Pialk,  82 
N.  J.  L.  273,  82  A  330. 
937-31  Thompson  v.  State  Board,  59 
Colo.  549,  151  P  436. 
938-32  Parish  v.  Young,  18  Ariz. 
298,  158  P  845.  Comp.  McNeil  v.  Dis- 
trict Ct.,  174  la.  417,  156  NW  358.  See 


Schumacker  v.  Little  Falls  Tp.  (N.  J.), 
108  A  113. 

938-34     Perth   Amboy   City    Market 
V.  Baum.  89  N.  J.  L.  614,  99  A  333. 
938-36      Hall    v.    Bledsoe,    126    Ark. 
125,  189  SW  1041;  Butter  v.  Burke,  89 
Vt.  14,  93  A  842. 

[a]    By  bill  of  exceptions  the  evidence 
may  be  incorporated  in  record.     S.  v. 
Staten,  268  Mo.  288,  187  SW  42. 
938-37     [a]     Statement  of  grounds 
for  ruling  is  not  part  of  record  at  com- 
mon   law,    but    in    special   proceedings 
is  properly  included.     Swan  v.  Superior 
Court,  222  Mass.  542,  111  NE  386. 
938-38     [a]     Defendants  may  amend 
their  return  by  striking  out  allegations. 
Eafferty  v.  Clermont,  180  la.  1391,  164 
NW    199;    Lehigh    Sewer    Pipe    Co.    V. 
Lehigh,  156  la.  386,  136  NW  934. 
938-39      Cook   v.    Court    Comrs.,    178 
Ala.  394,  59  S  483. 

938-40  Cook  v.  Court  Comrs.,  178 
Ala.  394,  59  S  483;  Eigdon  v.  Com- 
mon Council,  30  Cal.  App.  107,  157 
P  513;  Eiee  v.  Eay,  20  Ga.  App.  391, 
93  SE  43;  Anthony  v.  Consolidated,  etc. 
Co.,  18  Ga.  App.  411,  89  SE  428;  Hight 
V.  Atlanta  T.  &  T.  Co.,  18  Ga.  App. 
432,  89  SE  430. 

fa]  Where  lower  court  answers  that 
it  cannot  remember  the  facts  or  what 
occurred  at  the  trial  the  writ  of  cer- 
tiorari iflust  be  overruled.  Gilmore  v. 
Georgian  Co.,  17  Ga.  App.  759,  88  SE 
416. 

939-42  See  Cook  v.  Court  Comrs.,  178 
Ala.  394,  59  S  483. 

939-44  Cook  v.  Court  Comrs.,  178 
Ala.  394,  59  S  483;  Phillips  County 
Court  V.  P.,  55  Colo.  258,  133  P  752; 
Eyan  v.  Hutchinson,  161  la.  575,  143 
NW  433;  S.  v.  Duluth.  125  Minn.  425, 
147  NW  820. 

[a]  Conclusiveness  of  answer. — Where 
answer  fails  to  verify  averments  of 
petition,  and  nothing  is  done  to  per- 
fect it,  there  is  nothing  to  be  de- 
termined. Bennett  v.  Griner,  14  Ga. 
App.  429,  81  SE  363. 
940-47  [a]  In  New  Hampshire  (1) 
the  inquiry  upon  certiorari  is  not  con- 
fined to  the  record  below.  Broderiek 
V.  Hunt,  77  N.  H.  139,  89  A  302;  Dins- 
more  V.  Mayor,  76  N.  H.  187,  81  A  533. 
(2)  If  the  record  is  defective  the  de- 
ficiency may  be  supplied  by  other  evi- 
dence. Broderiek  v.  Hunt,  77  N,  H, 
139,  89  A  302, 
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[b]  Facts  outside  record. — "The  an- 
swer is  not  confined  to  bringing  the 
record  before  the  court,  and  to  admit- 
ting or  denying  the  allegation  of  the 
petition;  but  the  exigencies  of  the  case 
may  require  the  allegation  of  facts 
outside  the  record  upon  which  an  issue 
may  be  joined  that  will  necessitate 
the  taking  of  testimony  in  such  man- 
ner as  the  court  may  order."  David- 
son V.  Whitehill.  87  Vt.  499.  89  A  1081; 
Sowles  V.  Bailey,  69  Vt.  277,  37  A 
751. 

940-50  Petition  of  Curtis  (Ala. 
App.),  81  S  145;  S.  v.  Broaddus;  245 
Mo.  123,  149  SW  473,  AnnCasl914A, 
823;  Martin  ».  Irvin  (Tex.  Civ.),  147 
SW  1164. 

940-52  Chandler  «.  Baggett,  13  Ga. 
App.  333,  79  SE  179. 

[a]  Exceptions  to  the  answer  to  writ 
of  certiorari  must  be  filed  in  writing 
and  notice  given  to  opposite  party  be- 
fore case  is  called  for  hearing.  Hum- 
phries V.  Nalley,  14  Ga.  App.  804,  82 
SE  357;  Chandler  v.  Baggett,  13  Ga. 
App.  333,  79  SE  179. 

[b]  Office  of  traverse. — "The  oflSce  of 
the  traverse  to  the  answer  of  an  in- 
ferior judicatory  is  to  contradict  the 
statements  of  the  lower  court  as  to 
what  actually  transpired  upon  the  trial, 
and  if  the  facts  in  dispute  are  mate- 
rial to  the  issue  the  reviewing  court 
cannot  properly  pass  upon  the  merits  of 
the  case  until  it  has  ascertained  what 
is  tbe  truth  in  relation  to  these  facts 
in  dispute."  Chandler  v.  Baggett,  13 
Ga.  App.  333,  79  SE  179. 

[c]  Where  answer  is  untraversed 
judge  may  overrule  and  dismiss  the 
certiorari.  Nations  v.  Hall,  22  Ga. 
App.  93,  95  SE  380. 

940-53  [a]  On  denial  of  writ  the 
record  sought  to  be  quashed  cannot  be 
affirmed.  Ford  v.  Erskine,  109  Me. 
164,  83  A  455. 

940-54  Parker  v.  S.,  61  Ind.  App. 
186,  111  NE  631. 

[a]  The  petition  must  be  taken  as 
true,  and  counter  affidavits,  parol  evi- 
dence, or  even  records  of  the  inferior 
tribunal  will  not  be  considered.  More- 
field  V.  Koehn,  53  Colo.  367,  127  P  234. 

[b]  Allegations  in  petition  are  con- 
sidered true  until  answer  is  made. 
Walker  v.  Forehand,  17  Ga.  App.  361, 
86  SE  W, 


940-55  Eio  v.  Municipal  Court,  16 
P.  R.  773;  S.  v.  Howse,  132  Tenn.  452, 
178  SW  1110. 

940-56  Donovan  v.  Police  Comrs. 
32  Cal.  App.  395,  163  P  69:  Slefkin 
V.  Bd.  of  Aldermen,  39  R.  I.  525,  99 
A  261;  S.  V.  Howse,  132  Tenn.  452,  178 
SW  1110. 

[a]  Truth  of  allegations. — Allegations 
of  petition  legal  in  form  must  be  taken 
as  true.  Shedd  v.  Stow,  18  Ga.  App. 
274,  89  SE  362. 

941-58  Phillips  County  Court  v.  P., 
55  Colo.  258,  133  P  752;  Cass  v.  Dun- 
can, 260  111.  228,  103  NE  280;  S.  v. 
Goodrich,  257  Mo.  40,  165  SW  707; 
S.  V.  Ross,  177  Mo.  App.  223,  162  SW 
702;  Roethler  v.  Cummings,  84  Or.  442, 
165  P  355.  See  8.  v.  Ellison  (Mo.), 
176  SW  11. 

941-59  Donovan  v.  Police  Comrs.,  32 
Cal.  App.  392,  163  P  69;  Phillips  Coun- 
ty Court  V.  P.,  55  Colo.  258,  133  P  752; 
S.  V.  Ross,  177  Mo.  App.  223,  162  SW 
702;  Roethler  v.  Cummings,  84  Or.  442, 
165   P   355. 

941-61  Kirby  v.  Comrs.  Court,  186 
Ala.  611,  65  S  163;  Benedick  v.  Board 
of  Revenue,  177  Ala.  52,  58  S  306; 
Hall  V.  Bledsoe,  126  Ark.  125,  189  SW 
1041;  S.  V.  Maschke,  90  Wash.  249,  155 
P  1064. 

[a]  In  Colorado  there  are  two  differ- 
ent proceedings  by  certiorari:  One  to 
review  the  action  of  an  inferior  trib- 
unal or  board  of  officers;  the  other  to 
secure  the  trial  de  novo  of  causes  pre- 
viously heard  by  justices  of  the  peace. 
Chenoweth  v.  State  Board,  57  Colo.  74, 
141  P  132;  Small  v.  Bischelberger,  7 
Colo.  563,  4  P  1195. 

[b]  Statutory  writ. — Where  the  peti- 
tion for  common  law  certiorari  showed 
the  judgment  complained  of  was  er- 
roneous but  not  void,  the  writ  issued 
may  be  treated  as  a  statutory  writ, 
having  the  effect  of  removing  case  to 
circuit  court  for  trial  de  novo.  Me- 
Carty  Furniture  Co.  v.  Armstrong  (Ala. 
App.),  64  S  168. 

941-62  Kirby  v.  Comrs.  Court,  186 
Ala.  611,  65  S  163;  Morefield  v.  Koehn, 
53  Colo.  367,  127  P  234;  District  of 
Columbia  t!.  Witmer,  39  App.  Cas.  (D. 
C.)  334;  In  re  Washington  Party  Nom- 
inations, 237  Pa.  567,  85  A  873;  In  le 
Sinking  Spring  Borough,  52  Pa.  Super. 
481. 

[a]  In  Texas,  Rev.  St.  1895,  art.  339, 
provides  for  tri^l  iJe  UQvg  in  yfUlVh  tU 
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issues  are  confined  to  the  grounds  spe- 
cified in  the  application  for  the  writ. 
See  also  art.  1294.  Gulf,  etc.  Ey.  Co, 
V.  Lemons  (Tex.  Civ.),  152  SW  1189. 
[b]  Court  may  reriew  the  evidence 
where  the  issue  is  that  there  was  no 
legitimate  evidence.  Butter  v.  Burke, 
89  Vt.  14,  93  A  842. 

942-63  Ford  u.  Erskine,  109  Me.  164, 
83  A  455. 

943-64  Exparte  A.  Z.  Bailey  Groc- 
ery Co.  (Ala.),  77  SE  373;  Exparte 
Strawbridge  (Ala.),  77  S  356;  Kirby 
V.  Court  Comrs.,  186  Ala.  611,  65  S 
163;  Benedick  v.  Board  of  Revenue, 
177  Ala.  52,  58  S  306;  Camm  v.  Jus- 
tice's Ct.  (Cal.),  170  P  409;  Mitchell 
D.  Superior  Court,  163  Cal.  423,  125  P 
1061;  Chenoweth  v.  State  Board,  57 
Colo.  74,  141  P  132;  Harrison  v.  Frink 
(Fla.),  77  S  663;  S.  v.  E.  Co.,  70  Fla. 
564,  70  S  550;  Gilmore  v.  Georgian  Co., 
17  Ga.  App.  759,  88  SE  416;  President, 
etc.  V.  Eversz,  262  111.  612,  104  NE 
1048,  aff.,  180  111.  App.  470;  Swan  v. 
Superior  Court,  222  Mass.  542,  111 
NB  386;  Griggs  v.  De  Young  (Mieh.), 
172  NW  433;  S.  v.  Goodrich,  257  Mo. 
40,  165  SW  707;  S.  V.  Eeynolds,  257 
Mo.  19,  165  SW  729;  S.  v.  Brasher, 
200  Mo.  App.  117,  201  SW  1150;  8.  v. 
Gilbert,  164  Mo.  App.  139,  148  SW 
125 ;  School  Dist.  V.  Yates,  1 61  Mo.  App. 
107,  142  SW  791;  P.  v.  Adamson,  171 
App.  Div.  655,  157  NYS  462;  Berridge 
V.  Marion  County,  81  Or.  301,  159  P 
628;  New  York,  etc.  E.  Co.  v.  Superior 
Court,  39  E.  I.  560,  99  A  582;  Adams 
V.  Chattanooga  Co.,  128  Tenn.  505,  161 
SW  1131.  See  P.  v.  La  Fetra,  171  App. 
Div.  269,  157  NYS  386. 

[a]  Jurisdiction. — The  only  question 
reviewable  is  whether  in  making  the 
order  the  court  exceeded  its  jurisdic- 
tion. Dam  V.  Superior  Court,  169  Cal. 
216,  146  P  684. 

[b]  Evidence  not  In  record. — Where 
the  error  assigned  is  the  alleged  failure 
of  the  court  of  appeal  to  properly  ap- 
ply the  law  to  a  certain  state  of  facts, 
the  supreme  court  will  refuse  a  writ  of 
review  where  the  evidence  had  not 
been  reduced  to  writing  and  there  was 
no  agreed  statement  of  facts.  Gaiennie 
i;.  Bouehereau,  130  La.  446,  58  S  143; 
Broderiek  v.  Blunt,  120  La.  1051,  46 
S  20. 

fc]  Order  of  publication  incorporated 
m  the  opinion  is  a  part  of  record  and 
way  be  exaroineql  on  certiorari.    S.  v. 


Ellison  (Mo.),  191  SW  49;  Majestic 
Mfg.  Co.  V.  B'eynolds  (Mo.),  186  SW 
1072. 

943-65  Moragne  v.  S.  (Ala.),  77  S 
322;  Postal  Tel.  C.  Co.  v.  Minderhout, 
195  Ala.  420,  71  S  91;  Ex  parte  Stew- 
art, 185  Ala.  216,  64  S  36,  mod.  8  Ala. 
App.  663,  62  S  338;  Swan  v.  Superior 
Court,  222  Mass.  542,  111  NE  386;  In 
re  Erdman's  Estate,  179  Mich.  567, 
146  NW  400;  Van  Dyke  v.  Doughty, 
174  Mich.  351,  140  NW  627;  In  re  Ead- 
ford,  168  Mich.  474,  134  NW  472;  Coop- 
er V.  Bogue  (Or.),  180  P  103;  Arribas 
V.  District  Court,  9  P.  E.  436;  Caro- 
lina C.  &  O.  Ey.  V.  Worley,  102  S.  C. 
302,  86  SE  820. 

[a]  Sufficiency  of  marks  on  ballots. 
Court  may  determine  whether  marks  on 
a  ballot  conformed  to  legal  require- 
ments, it  being  a  question  of  law. 
Harkness  v.  Board  of  Canvassers,  37 
E.  I.  266,  92  A  567;  Eice  v.  Town  Coun- 
cil, 35  E.  L  117,  85  A  553. 
944-66  Moragne  v.  S.  (Ala.),  77  S 
322;  Gillian  v.  Edwards,  176  la.  499, 
156  NW  805. 

944-67  Postal  Tel.  C.  Co.  v.  Minder- 
hout, 195  Ala.  420,  71  S  91;  Schlatter 
V.  Triebeli  284  111.  412,  120  NE  289; 
P.  V.  State  Board,  212  N.  Y.  472,  106 
NE  325;  P.  v.  Woodbury,  203  N.  Y. 
231,  235,  96  NE  420;  Carolina,  C.  &  O. 
By.  V.  Worley,  102  S.  C.  302,  86  SB 
820;  Eawl  v.  McCown,  97  S.  C.  1,  81 
SE  958.  Comp.  P.  v.  Smith,  216  N.  Y. 
95,  110  NE  174. 

945-68  Postal  Tel.  C.  Co.  v.  Minder- 
hout, 195  Ala.  420,  71  S  91;  Ex  parte 
Burnett,  180  Ala.  540,  61  S  920,  deny, 
certiorari,  6  Ala.  App.  568,  60  S  472; 
Parish  v.  Young,  18  Ariz.  298,  158  P 
845;  Imperial  Water  Co.  v.  Board  of 
Suprs.,  162  Cal.  14,  120  P  780;  Single- 
ton V.  Planters'  Oil  Mill,  14  G4.  App. 
;157,  80  SE  704;  Swan  v.  Superior 
Court,  222  Mass.  542,  111  NB  386; 
Knight  V.  Cooley,  131  Tenn.  21  173 
SW  435;  Black  v.  S.,  130  Tenn.  529,  172 
SW  281;  S.  V.  Lee,  124  Tenn.  385,  136 
SW  997;  Eich  County  v.  Bailey,  47 
Utah  378,  154  P  773;  Davidson  v. 
Whitehill,  87  Vt.  499,  89  A  1081;  S.  v. 
Parsons,  153  Wis.  20,  139  NW  825. 
[a].  Where  no  cross-errors  ane  assign- 
ed the  supreme  court  cannot  review 
conclusions  of  appellate  court  that  evi- 
dence warranted  the  findings.  Garrett 
V.  Garrett,  252  111.  318,  96  NE  882, 
rev.  160  111.  App.  321. 
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946-69  Dixon  v.  Oduni,  18  Ga.  App. 
V  123,  88  SB  912;  Atlantic  Coast  Line 
E.  Co.  V.  Thomas,  12  Ga.  App.  209,  77 
SE  13;  Davidson  v.  WhitehUl,  87  Vt. 
499,  89  A  1081. 

946-70  Sexton  v.  Tel.  Co.,  84  N.  J. 
L.  85,  ,86  A  451. 

946-71  Pariah  v.  Young,  18  Ariz. 
298,  158  P  845;  Western  Indemnity 
Co.  V.  Pillsbury,  170  Cal,  686,  151  P 
398;  Jennings  v.  McCown,  97  S.  C.  484, 
81  SE  963;  International  Harvester 
Co.  V.  Industrial  Com.,  157  Wis.  167, 
147  NW  53. 

946-72  Davidson  v.  Whitehill,  87 
Vt.  499,  89  A  1081. 

946-73  Western  Indemnity  Co.  v. 
Pillsbury,  170  Cal.  686,  151  P  398. 
947-75  Holabird  v.  Eailroad  Com., 
171  Cal.  691,  154  P  831;  S.  v.  Gil- 
bert, 164  Mo.  App.  139,  148  SW  125; 
S.  V.  Mullendore,  53  Mont.  109,  161  P 
949;  Parmenter  v.  Ray,  58  Okl.  27, 
158  P  1183;  Burns  v.  Nashville,  132 
Tenn.  429,  178  SW  1053;  Eich  County 
V.  Bailey,  47  Utah  378,  154  P  773;  Eoh- 
wer  V.  District  C(hirt,  41  Utah  279  125 
P  671;  S.  V.  Superior  Court,  69  Wash. 
439,  125  P  779. 

[a]  A  denial  of  continuance  not  le- 
viewable. — S.  v.  Parsons,  153  Wis.  20, 
139  NW  825. 

947-76  Maxey  v.  Dist.  Court,  182  la. 
366,  165  NW  1005;  Eohwer  v.  District 
Court,  41  Utah  279,  125  P  671. 
[a]  Directing  verdict. — "While  a  jus- 
tice of  the  peace  has  no  authority  to 
direct  a  verdict,  yet  where  the  evi- 
dence shows  that  the  verdict  as  direct- 
ed was  demanded,  this  court  will  not 
reverse  the  judgment  of  the  superior 
court,  refusing  to 'sustain  the  certiorari, 
on  the  sole  ground  that  the  verdict  was 
directed  by  the  justice."  Simmons 
V.  Hawkins,  13  Ga.  App.  371,  79  SE 
179;  Meeks  v.  Carter,  5  Ga.  App.  421, 
63  SE  517. 

947-79  Davis  v.  James,  145  Ga.  325, 
89  SE  203;  Jones  v.  Eome,  15  Ga.  App. 
41,  82  SE  593;  McLeay  v.  Crane,  11 
Ga.  App.  815,  76  SB  391;  Duren  v. 
Lay  ton,  10  Ga.  App.  394,  73  SB  432; 
North  British,  etc.  Ins.  Co.  v.  Sims,  132 
La.  411,  61  S  509;  Mitsch  v.  Eiver- 
side  Tp.,  92  N.  J.  L.  603,  92  A  436; 
Schmid  v.  Law,  83  N.  J.  L.  635,  87 
A  452;  Mechler  v.  Fialk,  82  N.  J.  L. 
273,  82  A  330;  Eiee  v.  Town  Council, 
35  E.  I.  117,  85  A  553;  Lewisburg  & 
N.  B.  Co.  V.  HindSj  134  Tenn.  293,  183 


SW  985;  Cincinnati,  etc.  E.  Co.  v. 
Brock,  132  Tenn.  477,  178  SW  1115; 
Gulf,  etc.  E.  Co.  «.  Lemons  (Tex.  Civ)' 
152  SW  1189.  ' 

948-80  Davis  v.  James,  145  Ga.  325 
89  SE  203.  Comp.  Marten  v.  Eepp, 
82  N.  J.  L.  270,  82  A  314. 
948-81  S.  V.  Eobertson  (Mo.),  187 
SW  34;  Hardcastle  ».  Clothing  Co 
137  Tenn.  64,  191  SW  524. 
948-84  [a]  Effect  of  rehearing  on 
proceedings. — An  application  for  re- 
hearing in  case  decided  by  supreme 
court  prevents  the  judgment  from  be- 
coming final  while  the  court  is  delib- 
erating thereon.  And  where  rehearing 
is  granted  restricting  it  to  certain  is- 
sues the  whole  ease  remains  under  con- 
trol of  the  court.  Bloomfield  v.  Thomp- 
son, 134  La.  923,  64  S  853. 
948-86  Wright  v.  County  Comrs.  180 
Ala.  534,  61  S  918;  Pitard  v.  McDow- 
ell, 6  Ala.  App.  236,  60  S  555;  Griffin 
V.  Boswell,  124  Ark.  234,  187  SW  165; 
Weiser  Nat.  Bk.  v.  Washington,  30 
Ida.  332,  164  P  1014. 

[a]  The  only  judgment  to  be  rendered 
is  that  the  writ  be  quashed  or  that 
the  record  of  proceedings  be  quashed. 
Majestic  Mfg.  Co.  v.  Eeynolds  (Mo.), 
186  SW  1072;  S.  V.  Ellison,  268  Mo. 
225,  186  SW  1076;  Cass  v.  Duncan,  260 
111.  228,   103   NE  280. 

[b]  Supreme  court  cannot  act  in  ad- 
visory capacity,  but  only  pass  upon 
facts  presented.  Levert  v.  Planting 
Co.,  135  La.  493,  65  S  621. 

[c]  Only  where  facts  are  undisputed 
and  court  of  appeals  refuses  to  follow 
supreme  court  decisions  on  law,  can 
the  latter  quash  a  judgment  of  appel- 
late court.  S.  V.  Ellison,  256  Mo.  644, 
165  SW  369,  quashing  Iba  «.  R.  Co., 
172  Mo.  App.  141,  157  SW  675. 

[d]  When  order  or  judgment  is  re- 
versed in  certiorari  proceedings  the 
whole  case  falls  and  it  is  the  end  of 
the  case.  Van  Dyke  v.  Doughty,  174 
Mich.  351,   140  NW  627. 

949-87  Townsend  k.  Parker,  21  Cal. 
App.  317,  131  P  766;  Couch  v.  White, 
18  Ga.  App.  198,  89  SE  183;  Walton 
V.  Shakeapear,  18  Ga.  App.  140,  88  S 
E  906;  Atlantic  Coast  Line  E.  Co.  «. 
Thomas,  12  Ga.  App.  209,  77  SE  13;  S. 
V.  Eeynolda  (Mo.  App.),  194  SW  878; 
Wood  V.  Millville,  85  N.  J.  L.  734,  90 
A  379;  Brie  E.  Co.  v.  Board  of  Utility, 
85  N.  J.  L.  420,  89  A  1001;  Dubelbeiss 
V.  Weat  Hoboken,  82  N.  J.  L.  683,  88 
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A  897,  aff.  81  N.  J.  L.  98,  79  A  290; 
P.  V.  State  Board  of  Tax  Comrs.  (App. 
Div.),  150  NYS  35;  Zarate  v.  Villabaso, 
12  P.  E.  52.  ■Contra  S.  v.  Ellison,  272 
Mo.  571,  199  SW  984.  See  Whiddon 
V.  E.  C,  21  Ga.  App.  377,  94  SE  617. 
But  see  Knoxville  v.  Connors,  139  Tenn. 
45,  201  SW  133. 

[a]  New  trIaL — "The  superior  court 
has,  on  certiorari,  no  power  to  grant 
a  new  trial  in  an  inferior  judicatory 
on  the  ground  of  alleged  newly  dis- 
covered evidence."  Laffitte  v.  S.,  105 
Ga.  595,  31  SE  540;  Cherokee  Mfg.  Co. 
f.  White,  11  Ga.  App.  187,  74  SE  936. 

[b]  Final  judgment  (1)  may  be  or- 
dered entered.  Ederheimer  v.  Carson, 
14  Ga.  App.  541,  81  SE  815.  (2)  But 
final  judgment  will  not  be  ordered  on 
certiorari  granting  new  trial  where  the 
evidence  on  new  hearing  may  be  dif- 
ferent. Langley  Mfg.  Co.  v.  Frey  & 
Co.,  10  Ga.  App.  753,  73  SE  1074. 
950-88  [a]  Costs  of  trial  below 
must  be  pai-d  before  a  writ  of  cer- 
tiorari will  issue.  Buchanan  v.  Sat- 
terwhite,  22  Ga.  App.  23,  95  SE  309. 
950-90  [a]  Costs  cannot  be  award- 
ed against  defendant  district  judge. 
Hickman  v.  Hunter,  159  la.  201,  140 
NW  425. 

951-92  Grifan  v.  Boswell,  124  Ark. 
234,  187  SW  165. 

951-93  Valdosta  v.  Goodwin  21  Ga. 
App.  664,  94  SE  812. 
[a]  No  appeal  in  certain  cases. 
Where  the  object  of  the  writ  is  mere- 
ly to  inquire  into  and  direct  the  regu- 
larity of  the  procedure  in  lower  trib- 
unal the  court  exercises  quasi  appel- 
late power  and  its  judgment  being  fin- 
al no  appeal  will  lie.  Eiggs  v.  Green, 
118  Md.  218,  84  A  343;  Crockett  v. 
Parke,  7  Gill  (Md.)  237. 
951-96  CoUingswood  v.  State  Com., 
85  N.  J.  L.  673,  90  A  277,  aff.  84  N. 
J.  L.  104,  86  A  660;  P.  v.  Waldo,  212 
N.  Y.  156,   105  NE   961. 

[a]  Question  of  jurisdiction  will  be 
reviewed  on  appeal.  S.  v.  Public  Ser- 
vice Com.,  77  Wash.  1,  137  P  302. 

[b]  In  Tennessee  either  the  losing  or 
winning  party  in  the  court  of  civil 
appeals  may  by  his  petition  for  cer- 
tiorari and  accordant  assignment  of  er- 
rors have  reviewed  in  the  supreme 
court  any  question  of  law  or  fact  which 
that  court  may  not  have  passed  upon. 
Knight  V.  Cooley,  131  Tenn.  21,  173 
SW  435. 


953-4  Bolton  v.  Newnan,  147  Ga. 
400,  94  SE  236;  Mitsch  v.  Riverside 
Tp.,  86  N.  J.  L.  603,  92  A  436. 
[a]  Matters  not  raised  in  appellate 
court  cannot  be  raised  in  supreme 
court.  Devine  v.  Ey.  Co.,  266  111.  248, 
107  NE  595. 

953-5     Edgeman  v.  Stewart,  141  Ga. 
686,  81  SE  1036. 

[a]  Eecord  must  show  that  writ  was 
issued  and  return  made.  Hooper  v. 
Albertville  (Ala.  App.),  79  S  156. 
953-6  S.  V.  Killeu  (Ala.),  76  S  568. 
954-7  Davis  v.  Thompson,  15  Ga. 
App.  55,  82  SE  595;  Eiggs  v.  Suprs., 
181  la.  178,  164  NW  359. 
954-11  [a]  No  federal  statute  has 
been  passed  enlarging  the  scope  of  cer- 
tiorari at  common  law,  and  eases  where 
it  has  been  issued  under  state  statutes 
to  state  ofScers  are  not  controlling  in 
federal  courts.  Degge  v.  Hitchcock, 
229  U.  S.  162,  33  Sup.  Ct.  639,  57  L. 
ed.  1135,  aff.  35  App.  Cas.  (D.  C.)  21». 
955-13  [a]  The  writ  of  certioraii 
is  an  extraordinary  remedy  and  it  is 
impossible  to  anticipate  what  excep- 
tional facts  may  arise  to  call  for  its 
use.  Degge  v.  Hitchcock,  229  TJ.  S. 
162,  33  Sup.  Ct.  639,  57  L.  ed.  1135, 
aff.  35  App.  Cas.  (D.  C.)  218. 
956-24  Denver  v.  Trust  Co.,  229 
U.  S.  123,  33  Sup.  Ct.  657,  57  L.  ed. 
1101,  rev.  187  Fed.  890,  110  CCA  24. 
957-27  Deck  v.  Bell,  90  N.  J.  L.  96, 
102  A  829. 

957-30  [a]  Where  decision  is  re- 
viewable by  appeal  certiorari  will  not 
lie.  In  re  Cogan,  228  Fed.  192. 
958-39  Cramp  v.  Turbine  Co.,  228 
U.  S.  645,  33  Sup.  Ct.  722,  57  L.  ed. 
1003,  rev.  202  Fed.  932,  121  CCA  290. 


CHAMPBETY 
959-1  Merchants'  P.  Assn.  v.  Jacob- 
sen,  22  Ida.  636,  127  P  315;  Lehman 
V.  E.  Co.,  180  Mich.  362,  147  NW  628; 
Kelley  v.  Blanchard,  34  E.  I.  57,  82 
A  728;  In  re  Evans,  42  Utah  282,  130 
P  217. 

961-3  [a]  In  Texas  the  law  forbids 
attorneys  at  law  only  to  solicit  em- 
ployment in  a  suit.  MeCloskey  v.  Trac- 
tion Co.  (Tex.  Civ.),  192  SW  1116. 
[b]  The  exercise  of  a  statutory  right 
or  one  that  a  court  of  equity  would 
compel  is  not  champerty.  Warner  v. 
Wickizer  (Okl.),  160  P  885. 
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962-6  Newport  Rolling  Mill  Co.  v. 
Hall,  147  Ky.  598,  144  SW  760;  Tay- 
lor c.  Eoaenberg,  219  Mass.  113,  106 
NE  603;  Johnson  v.  Rys.  Co.,  247  Mo. 
326,  152  SW  362,  374;  Ellis  v.  Fraw- 
ley,  165  Wis.  381,  161  NW  364. 
963-7  Kauffman  v.  Phillips,  154  la. 
542,  134  NW  575;  Newport  Rolling 
Mill  Co.  V.  Hall,  147  Ky.  598,  144  SW 
760;  Young  v.  Young,  196  Mich.  316, 
162  NW  993. 

[a]  A  contract  which  requires  client 
to  consult  with  attorney  before  com- 
promise is  not  champertous.  Spaulding 
V.  Beidleman  (Okl.),  160  P  1120.  , 
964-9  Chreste  v.  R.  Co.,  173  Ky.  486, 
191  SW  265;  McCoy  v.  Gas,  E.  &  P.  Co., 
162  App.  Div.  642,  137  NYS  591;  In 
re  Evans,  42  Utah  282,  130  P  217. 
965-10    Travis  v.  Bruce,  172  Ky.  390, 

189  SW  939;  Begley  v.  Valentine,  160 
Ky.  526,  169  SW  1026;  Brown  v.  White, 
153Ky-  452,  156  SW  96;  St.  Patrick's, 
etc.  C.  Assn.  v.  Hale,  227  Mass.  175, 
116  NE  407;  Green  v.  Horn,  207  N.  Y. 
489,  101  NE  430  Miller  v.  Grayson 
(Okl.),  165  P  133;  Youngblood  v.  Ross 
(Okl.),  162  P  494;  Gannon  V.  John- 
ston, 40  Okl.  695,  140  P  430  (holding 
that  where  land  in  the  adverse  posses- 
sion of  another  is  conveyed,  the 
grantee  may  maintain  an  action  in  the 
name  of  his  grantor  to  recover  from 
the  adverse  holder);  Ferguson  ». 
Prince,  136  Tenn.  543,  190  SW  548; 
Gernt  v.  Floyd,  131  Tenn.  119,  174 
SW  267. 

[a]  The  adverse  possession  must  be 
such  as  would  ripen  into  title.  Stagg 
Co.  V.  Glass  Works,  175  Ky.  330,  194 
SW  333. 

[b]  A  conveyance  made  in  good  faith 
by  a  foreign  corporation  for  the  pur- 
pose of  dissolution  is  not  void  as  to 
an  adverse  holder.  Warner  v.  Wick- 
izer  (Okl.),  160  P  885. 

[c]  Due  estoppel  by  adverse  judgment 
to  deny  the  title  of  actual  owner  his 
adverse  possession  will  not  render  con- 
veyance by  owner  champertous.  Ten- 
nis Coal  Co.  V.  Sackett,  172  Ky.   729, 

190  SW  130. 

965-11      Miller    v.    Grayson    (Okl.), 
165    P    133;    Ferguson   v.   Prince,    136 
Tenn.  543,  190  SW  648. 
965-12     Etchen   v.   Cheney,   235  Fed. 
104,  148  CCA  598. 

966-14  Houston  Nat.  Bk.  v.  Edmon- 
son &  Co.  (Ala.),  75  S  568. 


966-15     Tennis  Coal  Co.  ■».  Sackett, 

172   Ky.   729,   190   SW   130;   HoUoway 

V.  Dickinson,  137  Minn.  410,  163  NW 

791. 

966-17     Taylor  v.  Perkins,  171  Mo. 

App.   246,   157   SW     122;     Kelley     v. 

Blanchard,  34  R.  I.  57,  82  A  728. 

966-19     Reynolds  v,  Binion,  177  Ky. 

189,   197   SW   641. 

967-21     Nathan  v.  Peterson,  177  111. 

App.  104. 

968-25     Ford  v.  Munroe  (Tex.  Civ.), 

144  SW  349. 

968-27     Rieman  v.  Morrison,  264  111. 

279,  106  NE  215;  Johnson  v.  Rys.  Co., 

247  Mo.  326,  152  SW  362,  374.    Contr<f 

Anderson  v.  Daugherty,   182  Ky.  800, 

207  SW  474. 

[a]  Plea  in  abatement. — Where  the 
complaint  alleges  an  assignment  of  the 
judgment,  which  is  the  basis  of  the 
suit,  to  the  plaintiff  and  that  he  was 
the  actual  bona  fide  owner  of  said 
judgment,  a  plea  in  abatement  that  the 
plaintiff  is  an  attorney  at  law  and  that 
"the  facts  alleged  in  the  complaint 
disclose  that"  the  assignment  was 
champertous,  is  insuf&cient;  it  should 
deny  the  bona  fides  of  the  assignment 
or  set  up  facts  which  render  it  illegal. 
Rogers  v.  Hendriek,  85  Conn.  260,  82 
A  586. 

968-28    Dennan  v.  Harris  (Okl.),  161 

P  781. 

969-30     Sims   v.    Stovall,   127  Ark. 

186,  191  SW  954. 

971-35      Gernt  v.  Floyd,   131   Tenn. 

119,  174  SW  267. 

CHANGE  OF  VENUE 
973-1  Glinnan  t>.  Judge,  etjv,  173 
Mich.  674,  140  NW  87;  P.  V.  Swift, 
172  Mich.  473,  138  NW  662. 
974-2  [a]  Statutorj-  right.— "The 
right  to  a  change  of  venue  is  only  be- 
stowed by  the  ctatute  and  the  legisla- 
ture has  authority  to  provide  for  the 
extent  and  manner  of  its  exercise." 
Heck  V.  C,  163  Ky.  518,  174  SW  19. 

[b]  When  the  sanity  of  a  convicted 
person  Is  to  be, submitted  to  a  jury  on 
a  writ  of  error  coram  nobis,  the  pris- 
oner is  entitled  to  a  change  in  venue  as 
in  other  cases.  Dewein  v.  S.,  120  Ark. 
302,  179  SW  346. 

974-3  [a]  Misdemeanor  cases.— Ida- 
ho Rev.  Codes,  §§7768,  7776,  relative  to 
change  of  venue  do  not  apply  to  a 
misdemeanor  case  properly  brought  a 
justice  court  and  appealed  to  district 
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court.  S.  V.  Cow.en,  29  Ida.  783,  162 
P  674. 

974-5  S.  V.  Backus,  165  Wis.  179,  161 
NW  759. 

975-7  Jenkins  v.  C,  167  Ky.  544, 
180  SW  961;  Wallace  v.  C,  167  Ky. 
277,  180  SW  381;  S.  v.  Holloway,  19 
N.  M.  528,  146  P  1066,  LBA1915F,  922. 
975-8  Glinnan  v.  Judge,  etc.,  173 
Mich.  674,  140  NW  87;  S.  v.  Hollo- 
way,  19  N.  M.  528,  146  P  1066,  LEA 
191 5F,  922. 

975-9  S.  V.  Superior  Court,  88  Wash. 
669,  153  P  1078.  See  Ashley  v.  S., 
72  Pla.  137,  72  S  647. 
975-10  Graham  v.  S.,  141  Ga.  812,  82 
SE  282;  Coleman  v.  George,  140  Ga. 
619,  79  SE  543;  Mayhew  v.  S.,  69  Tex. 
Or.  187,  155  SW  191. 
[a]  In  Porto  Kico  a  judge  has  no 
authority  to  transfer  a  case  on  his  own 
motion  because  he  considers  himself 
disqualified.  By  §171  of  Code  of  Crim. 
Proc.  such  transfer  can  be  made  only 
in  motion  of  prosecuting  attorney  or 
defendant.  P.  v.  Diaz,  18  P.  E.  878. 
976-11  Speer  v.  S.,  130  Ark.  457, 
398  SW  113;  Mayhew  v.  S.,  69  Tex.  Cr. 
187,  165  SW  191. 

9/6-13  [a]  To  different  counties. 
There  may  be  a  change  of  venue' as  to 
different  defendants  to  different  coun- 
ties. Wilson  V.  8.,  70  Tex.  Cr.  3,  155 
SW  242. 

fb]  Affect  of  denial  of  motion. — Mid- 
dleton  V.  S.  (Okl.  Cr.),  183  P  626. 
976-14  Barclay  v.  Brotherhood,  34 
Cal.  App.  426,  167  P  701. 
977-16  Blackwell  v.  S.  (Fla.),  79  S 
731;  Patterson  v.  S.  (Tex.  Cr.),  202 
SW  88. 

[a]  Action  for  abuse  of  process, 
against  judge,  brought  by  defendant, 
does  not  disqualify  judge.  P.  v.  Ull- 
man,  103  Misc.  376,  171  NYS  31. 
977-17  S.  V.  Woolson,  98  Wash.  505 
167  P  1088. 

[a]  In  former  case. — The  ground  of 
objection  may  be  the  magistrate's  rul- 
ings in  a  former  trial.     S.  v.  Barnett, 

98  S.  C.  422,  82  SE  795. 

977-18  Erbaugh  v.  P.,  57  Colo.  48, 
140  P  188;  Howell  v.  S.  (Pla.),  81  S 
287;  Munce  v.  S.  (Ind.),  118  NE  953; 
Ex  parte  Howell,  273  Mo.  96,  200  SW 
65;  S.  V.  Boyd,  26  N.  D.  224,  144  NW 
232.  ' 

978-19     Crawley   v.    8.    (Qa.    App.), 

99  SE  705;  Terrell  v.  S.,  81  Tex.  Cr. 
647,  197  SW  1107. 


978-20  S.  V.  Sexton,  91  Kan.  171, 
136  P  901. 

fa]  Changing  Judge  instead  of  place 
of  trial  may  be  granted.  S.  v.  Cowan, 
160  Mo.  App.  482,  140  SW  96'0;  Dietz 
i;.  S.,  149  Wis.  462,  136  NW  166,  Ann 
Casl913C,  732. 

978-22  Brown  v.  S.,  134  Ark.  597, 
203  SW  1031;  Blackwell  v.  S.  (Fla.), 
79  S  731;  Bivins  v.  S.,  145  Ga.  416, 
89  SE  370;  P.  v.  Murphy,  276  111.  304, 
114  NE  609;  S.  V.  Meyer,  181  la.  440, 
164  NW  794;  Martin  v.  C,  178  Ky.  540, 
199  SW  603;  Allen  v.  C,  168  Ky.  325, 
182  SW  176;  P.  v.  Gage,  188  Mich.  635, 
155  NW  464;  Eddiu  v.  S.,  110  Miss. 
780,  70  S  898;  P.  v.  Hyde,  149  App. 
Div.  131,  133  NYS  780  (aff.  133  NYS 
306);  P.  V.  Williams,  173  NYS  883; 
Baxter  v.  S.,  91  Ohio  St.  167,  110  NE 
456;  Browder  v.  S.  (Okl.  Cr.),  180  P 
570;  S.  17.  Jackson  (S.  C),  96  SE  416; 
S.  V.  Perkins,  36  S.  D.  579,  156  NW 
73;  Finks  v.  S.  (Tex.  Cr.),  209  SW 
154;  Taylor  v.  C,  122  Va.  886,  94  SE 
795. 

[a]  Prejudice  in  other  circuits. 
Where  local  prejudice  is  found,  an  ap- 
plication for  change  of  venue  should 
not  be  denied  because  the  same  pre- 
judice exists  in  other  circuits,  there 
being  no  evidence  to  such  effect.  S. 
V.  Anderson,  250  Mo.  83,  158  SW  817. 
979-23  [a]  Prejudice  is  not  shown 
where  in  the  selection  of  a  jury  a  juror 
indicated  a  greater  prejudice  against 
the  crime  of  incest  than  other  offenses. 
P.  V.  Turner,  260  111.  84,  102  NE  1036, 
AnnCasl914D,  144.  ' 
979-24  Finks  v.  S.  (Tex.  Cr.),  209 
SW  154. 

[a]  Prejudice  against  negroes  is  a 
ground  for  chang'e  of  venue.  Dorsey 
V.  S.,  179  Ind.  631,  100  NE  369. 
979-25  Adams  v.  S.,  181  Ala.  58,  61 
S  352;  S.  V.  Eose  (Mo.),  193  SW  811. 
979-26  Speer  v.  S.,  130  Ark.  457, 
198  SW  113;  Va-ii  Camp  v.  S.,  125  Ark. 
532,  189  SW  173;  Wolfe  v.  S.i  107  Ark. 
33,  153  SW  1102;  S.  v.  Casey,  34  Nev. 
154,  117  P  5;  S.  v.  Gordon,  32  N.  D. 
31,  165  NW  59. 

980-28  Godau  iT.  S.,  179  Ala.  27,  60 
S  908;  McCown  v.  S.,  125  Ark.  597, 
188  SW  547;  MeElwain  v.  C,  146 
Ky.  104,  142  SW  234;  Tegeler  v.  S., 
9  Okl.  Cr.  138,  130  P  1164. 
[a]  "The  presumption  of  law  is  that 
a  defendant  can  get  a  fair  and  im- 
partial   trial   in   the   county   in   which 
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the  offense  was  committed,  and,  if  this 
is  not  true,  the  burden  is  upon  the  de- 
fendant who  seeks  a  change  of  venue 
to  establish  his  right  thereto."  Mad- 
dox  V.  S.,  12  Okl.  Or.  462,.  158  P  883. 
980-29     P.  r.' Murphy,   276  111.   304, 

114  NE  609;  P.  v.  Pfanschmidt,  262 
111.  411,  104  NE  804,  AnnCasl915A, 
1171;  P.  V.  Walker,  179  111.  App.  455; 
Allen  V.  C,  168  Ky.  325,  182  SW  176; 
P.  V.  Swift,  172  Mich.  473,  138  NW 
662;  S.  V.  Casey,  34  Nev.  154,  117  P. 
5;  S.  V.  Eiley,  41  Utah  225,  126  P  294. 
980-30  Van  Camp  v.  &.,  125  Ark. 
532,  189  SW  173;  Nichols  v.  S.,  102 
Ark.  266,  143  SW  1071;  P.  v.  Kromp- 
hold,  172  Cal.  512,  157  P  599;  P.  v. 
Mabrier,  33  Cal.  App.  598,  165  P  1044;. 
Erbaugh  v.  P.,  57  Colo.  48,  140  P  188; 
Chisholm  v.  S.  (Pla.),  76  S  329;  Brox- 
ton  V.  S.  (Ga.  App.),  99  SE  635;  P.  v. 
Pfanschmidt,  262  111.  411,  104  NE  804, 
AnnCasl915A,  1171;  Smith  v.  8.,  186 
Ind.  252,  115  NE  943;  Leach  v.  S.,  177 
Ihd.  234,  97  NE  792;  S.  v.  Levich,  174 
la.  688,  156  NW  824;  Heck  v.  C,  163 
Ky.  518,  174  SW  19;  Mansfield  v.  C, 
163  Ky.  488,  174  SW  16;  Saylor  v.  C, 
158  Ky.  768,  166  SW  254;  Chaney  v. 
C,  149  Ky.  464,  149  SW  923;  Smith 
V.  C,  148  Ky.  60,  146  SW  4;  McElwain 
V.  C,  146  Ky.  104,  142  SW  234;  Tide- 
water V.  Cement  Co.,  122  Md.  96,  89 
A  327;  P.  V.  Swift,  172  Mich.  473,  138 
NW  662;  S.  V.  ShafEer,  253  Mo.  320, 
161  SW  805;  S.  v.  Anderson,  252  Mo. 
83,  158  SW  817;  S.  v.  Easco,  239  Mo. 
535,  144  SW  449;  Clarence  v.  8.,  89  i 
Neb.  762,  132  NW  395;  S.  v.  Casey,  | 
35  Nev.  154,  117  P  5;  Ter.  v.  Cheney, ' 
16  N.  M.  476,  120  P  335;  P.  v.  Hyde,  | 
149  App.  Div.  131,  133  NTS  780,  aff.  1 
133  NYS  306;  P.  v.  Williams,  173  NTS 
883;  S.  V.  Gordon,  32  N.  D.  31,  155  N 
W  59;  Gentry  v.  S.,  11  Okl.  Cr.  355, 
146  P  719;  Maddox  v.  8.,  10  Okl.  Cr. 
669,  139  P  994;  Sayers  v.  S.,  10  Okl. 
Cr.  233,  135  P  1073;  -Edwards  v.  S., 
9  Okl.  Cr,  306,  131  P  956,  44  LEA 
(NS)  701;  Tegeler  v.  8.,  9  Okl.  Cr.  138, 
130  P  1164;  Watson  v.  8.,  9  Okl.  Cr. 
1,  130  P  816;  S.  V.  Jackson  (S.  C),  96 
SE  416;  Hughes  v.  8.,  126  Tenn.  4'0,  148 
SW  543;  Stoner  v.  S.,  72  Tex.  Cr. 
482,  162  SW  836;  Harris  v.  8.,  67  Tex. 
Cr.  251,  148  SW  1074;  Taylor  v.  C, 
122  Va.  886,  94  SE  795;  Looney  v.  8., 

115  Va.  921,  78  SE  625;  S.  v.  Herold, 
68  Wash.  654,  123  P  1076:  S.  v.  Welty, 
65  Wash.  244,  118  P  9. 


[a]  Wlieie  the  evidence  heard  on  the 
application  is  not  contained  in  the  bill 
of  exceptions,  nor  in  the  record,  the 
appellate  court  will  presume  the  evi- 
dence wholly  failed  to  sustain  the  ap- 
plication. Howard  v.  S.,  79  Tex.  Cr. 
267,  184  SW  505. 

[b]  "The  discretion  lodged  In  the 
trial  court  is  not  a  private,  arbitrary, 
or  personal,  but  a  legal  discretion,  to 
be  exercised  according  to  established 
and  well-known  principles  of  law." 
P.  V.  Gage,  188  Mich.  635,  155  NW 
464. 

982-31     See  Kennedy  v.  S.,  141  Ga. 

314,  80  SE  1012;  Manley  v.  8.,  62  Tex. 

Cr.  392,  137  SW  1137. 

982-32     P.  V.  Swift,  172  Mich.  473, 

138  NW  662. 

982-33     Parrish  v.  S.  (Ga.  App.),  99 

SE  634.  / 

983-34     Graham  v.  S.,  141  Ga.  812, 

82  SE  282. 

983-36     Whitehead   v.    8.,  121   Ark. 

390,  181  SW  154. 

[a]  At  least  two  credible  persons 
necessary.  Miller  v.  C,  175  Ky.  241, 
194  SW  320. 

[b]  Witnesses  may  be  reputable  citi- 
zens, and  yet  not  credible  "as  to  their 
knowledge  as  to  the  condition  of  the 
minds  of  the  inhabitants  of  the  coun- 
ty." Dewein  c.  S.,  120  Ark.  302,  179 
SW  346. 

983-38     Tillman  v.  S.,  121  Ark.  322, 

181  SW  890. 

984-42     P.    V.    Kromphold,    172    Cal. 

512    157  P  599 

984-43     Eoberts   v.  8.,   72  Fla.  132, 

72  S  649;  P.  v.  Pitzsimmons,  183  Mich. 

284,  149  NW  976. 

985-45     See  Munce  v.  8.  (Ind.),  118 

NE  953. 

985-47      [a]      Successive     petitions. 

(1)  The  question  of  allowing  accused 
to  present  successive  petitions  for 
change  of  venue  is  in  the  trial  court's 
discretion  and  will  not  be  disturbed 
unless  improvidently  exercised.  Nich- 
ols V.  8.,  102  Ark.  266,  143  SW  1071. 

(2)  A  second  petition'  for  change  of 
venue  cannot  be  entertained  when  the 
court  is  still  considering  the  first.  Nich- 
ols V.  8.,  102  Ark.  266,  143  SW  1071. 
[b]  Timely  if  filed  before  trial  has 
begun,  though  continuance  had  been 
obtained  and  no  notice  served  on  prose- 
cuting attorney.  S.  v.  Boyd,  26  N.  D. 
224,  144  NW  832. 
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[a]  Before  motion  for  a  change  of 
venire. — Motion  for  a  jury  from  an- 
other county  must  be  made  before  a 
motion  for  change  of  venue.  Looney 
V.  C,  115  Va.  921,  78  8E  625;  Joyce 
V.  C,  78  Va.  289. 

[d]  On  new  trial. — Motion  for  change 
of  venue  is  renewable  in  a  new  trial 
when  the  exigencies  of  the  situation 
demand  it.  Looney  v.  C,  115  Va.  921, 
78  SE  625. 

[e]  A  motion  held  in  reserve  pending 
the  action  of  the  court  on  an  applica- 
tion for  a  continuance  is  properly  over- 
ruled. S.  V.  Weber  (Mo.),  188  SW 
122. 

986-48  [a]  A  belated  petition 
should  state  reasons  for  delay. — P.  v. 
May,  269  111.  417,  109  NE  967. 
986-49  [a]  Failure  to  ask  ruling 
on  petition  for  change  of  venue  is 
equivalent  to  a  withdrawal.  Threet  v. 
&.,  110  Ark.  152,  161  SW  139. 
987-52  P.  V.  Nolan,  34  Cal.  App. 
545,  167  P  642. 

[a]  Verification. — Where  statute  re- 
quires a  verified  petition,  an  unverified 
motion  signed  by  attorney  is  insuffi- 
cient. Young  V.  P.,  54  Colo.  293,  130 
P  1011. 

988-55     Sullivan  v.  C,  169  Ky.  797, 

186  SW  134;  S.  ».  Keller,  263  Mo.  539, 

174  SW  67. 

988-56     S.   V.   Keller,   263   Mo.   539, 

174  SW  67. 

988-58     [a]      Short    notice    may    be 

reasonable   notice.     S.   v.    Keller,    263 

Mo.  539,  174  SW  67. 

[b]  A  notice  that  does  not  fix  the 
date  of  the  application  is  insufScient. 
Sullivan  v.  C,  169  Ky.  797,  185  SW 
134. 

989-61  Williams  v.  &.,  103  Ark.  70, 
146  SW  471;  Barclay  v.  Brotherhood, 
34  Cal.  App.  426,  167  P  701;  Howard 
V.  S.,  79  Tex.  Cr.  267,  184  SW  505. 
990-64  [a]  In  South  Carolina  the 
facts  may  be  sworn  to  on  information 
and  belief,  but  the  sources  of  informa- 
tion and  grounds  of  belief  must  be 
stated  with  particularity  and  certainty, 
otherwise  the  court  cannot  determine 
the  suficienoy  of  the  grounds,  nor 
would  the  affidavit  if  false  afford  the 
basis  of  an  indictment  for  perjury  (this 
being  necessary).  S.  v.  Barnett,  98  S. 
C.  422,  82  SE  795. 

991-65  D^wein  v.  S.,  120  Ark.  302, 
179  SW  346;   Townsend  v.  S.,   35   O. 


C.    C.   408;    Tegeler  v.  S.,   9   Okl.    Cr. 

138,  130  P  1164. 

991-66     Jones  v.  S.,  101  Ark.  439,  142 

SW  838;   Williams  v.  S.,  100  Ark.  218, 

139  SW  1119. 

991-69     Magness  v.  S.,  103  Miss.  30, 

60  S  8;  Maddox  v.  S.,  10  Okl.  Cr.  569, 

139   P   994;    Tegeler  v.   S.,   9   Okl.   Cr. 

138,  130  P  1164. 

[a]  Witness  may  testify  as  to  preju- 
dice but  not  as  to  whether  accused  cail 
have  a  fair  trial;  this  is  a  question  for 
judge.     S.  V.  Eose  (Mo.),  193  SW  811. 

[b]  Number  of  witnesses  which  de- 
fendant should  be  allowed  to  summon 
is  within  the  discretion  of  the  court. 
S.  V.  Morgan,  142  La.  755,  77  S  588. 
991-70  [a]  Other  witnesses  cannot 
be  examined. — ^While  it  is  proper  to  ex- 
amine witnesses  making  affidavits 
touching  their  knowledge  of  the  sub- 
ject-matter, it  is  error  to  examine  other 
witnesses  to  show  that  no  prejudice 
exists  against  defendant.  Williams  v. 
S.,  103  Ark.  70,  146  SW  471. 
991-71  Tegeler  v.  S.,  9  Okl.  Cr.  138, 
130  P  1164;  Watson  v.  S.,  9  Okl.  Cr. 
1,  130  P  816;  Parker  v.  S.,  81  Tex. 
Cr.  397,  196  SW  537;  Thompson  v.  S., 
77  Tex.  Cr.  650,  179  SW  561. 

[a]  ,  Admissions.  —  Pacts  alleged  in 
moving  affidavits  are  taken  as  true  un- 
less denied  by  counter-affidavits.  P.  v. 
Pfansehmidt,  262  111.  411,  104  NE  804, 
AnnCa8l915A,  1171. 

[b]  The  traverse  to  petition  need  not 
state  that  no  prejudice  exists  among 
the  inhabitants  of  the  county.  P.  v. 
Walker,  179  111.  App.  455. 

992-74  Tounge  v.  U.  S.,  242  Fed. 
788,  155  CCA  376. 

992-75  Taylor  v.  C,  172  Ky.  136, 
188  SW  1087. 

993-84  [a]  Second  order.  —  After 
entering  an  order  for  a  change  of 
judge,  the  court  is  without  authority 
to  enter  a  second  order  changing  the 
venue.  S.  v.  Superior  Court,  88  Wa.sh. 
669,  153  P  1078. 

994-88  Harris  v.  S.,  71  Tex.  Cr,  463, 
160  8  W  447. 

995-93  Caffman  v.  S.,  73  Tex.  Cr. 
295,  165  SW  939. 

995-97  [a]  Jurisdiction  on  changed 
venue. — By  statute  the  second  court 
had  the  same  power  and  authority  over 
the  subsequent  proceedings  as  if  the 
proceedings  had  been  begun  before  him. 
He  may,  therefore,  allow  a  new  com- 
plaint  to   be  filed,    even    allowing    a 
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chauge  as  to  the  oflEense  charged.     S. 
,1;.  Grimes,  80  Wash.  14,  141  P  184. 
996-3     [a]     A  certified  copy  of  in- 
dictment.— Jenkins  v.  C,  167  Ky.  544, 
180  SW  961. 

997-11  [a]  Accused  waives  right 
to  object  that  no  seal  was  attached  to 
certificate  of  transfer  from  one  court  to 
another  by  moving  for  a  change  of 
venue.  Washmood  v.  U.  S.,  10  Okl.  Cr. 
254,  136  P  184. 

998-18  [a]  An  amended  informa- 
tion must  be  filed  in  the  original  court. 
Holcomb  V.  S.  (9kl.),  166  P  755. 
999-19  [a]  When  venue  has  been 
changed  the  court  to  which  proceedings 
are  transferred  may  proceed  the  same 
as  though  cause  were  begun  there,  and 
the  judge  acts  as  judge  of  such  dis- 
trict and  not  as  acting  judge  of  dis- 
trict from  which  cause  was  taken. 
S.  V.  Winbauer,  26  N.  D.  43,  143  NW 
387. 

999-21  [a]  Prosecution  may  amend 
information  where  no  different  offense 
is  charged.  S.  v.  Woods,  24  N.  D.  156, 
139  NW  321. 

1000-24  Collins  v.  8.,  64  Fla.  239,  60 
S  785;  8.  v.  Backus,  165  Wis.  179,  161 
NW  759. 

1000-25  [a]  On  remand  original 
court  is  reinvested  with  jurisdiction 
and  may  compel  clerk  of  court  of  other 
district  to  return  papers  and  docu- 
ments. Berg  V.  S.,  64  Tex.  Cr.  612,  142 
SW   884. 

1000-26  P.  V.  Diaz,  18  P.  E.  878. 
1000-28  [a]  Calling  in  another 
judge  is  a  change  of  venue  within 
meaning  of  statute  forbidding  more 
than  one  change.  Dietz  v.  8.,  149  Wis. 
462,  136  NW  166,  AnnCasl913C,  732. 
1000-31  P.  V.  Mabrier,  33  Cal.  App. 
598,  165  P  1044. 

1001-33  8.  V.  Whisler  (Ida.),  185  P 
845;  S.  V.  Leach  (Mo.  App.),  193  SW 
916;  Hamilton  v.  S.  (Tex.  Cr.),  201 
SW  1009. 

1001-34  [a]  Case  unlawfully  trans- 
ferred.— All  orders,  judgments  and  de- 
crees made  by  a  judge  presiding  at  a 
criminal  case  unlawfully  trassf erred 
by  change  of  venue  to  such  court,  ex- 
cept to  return  the  files  to  the  court 
where  they  properly  belong,  are  void. 
Dodd  13.  8.,  5  Okl.  Cr.  513,  115  P  632. 
1001-36  Comtra.— Keeling  v.  C,  178 
Ky.  624,  199  8W  789,  791. 
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3-2     [a]    Change  of  presiding  judges 
in  same  court  is  not  a  change  of  venue, 
Greene  v.  Malting  Co.,  153   Wis.  216, 
140   NW  1130. 

4-4  Hiirlburt  v.  Westbrook,  111  Miss. 
643,  71  S  902;  Towle  v.  St.  Joseph  (Mo. 
App.),  185  SW  1151. 
4-9  St.  Louis,  etc.  By.  Co.  v.  Trans- 
meier,  ;106  Ark.  530,  153  SW  817  (lim- 
ited to  cases  where  a  fair  and  impar- 
tial trial  cannot  be  had);  Stevens  v. 
Earll,  164  Mo.  App.  461,  147  SW  211; 
Fajardo  v.  Soto  Nussa,  23  P.  E.  71. 
5-10  Gregory  Pr.  Co.  1;.  De  Voney, 
257  111.  399,  100  NB  1066;  Bumely 
Products  Co.  V.  Stakke,  36  S.  D.  330, 
164  NW  828. 

5-11  [a]  A  motion  to  modify  a 
divorce  decree  is  not  a  suit  but  a  con- 
tinuation of  the  original  aetion,  and 
hence  not  within  the  statute.  Eobinson 
«.  Eobinson,  268  Mo.  703,  186  SW 
1032. 

5-12  [a]  Proceeding  for  collection 
of  a  tax  is  a  civil  action.  P.  v.  Bridge 
Co.;  282  111.  408,  118  NE  733. 
[bj  Proceeding  for  confirmation  of 
special  assessment. — P.  i;.  Smith,  281 
111.  538,  118  NE  61. 
[c]  Proceedings  for  custody  of  chil- 
dren.—Lucid  V.  McDowell  (Tex.  Civ.), 
206  8W  203. 

5-13  Heinlen  Co.  v.  Superior  Court, 
17  Cal.  App.  660,  121  P  293. 
5-15  [a]  Removal  of  sheriff.  — A 
change  may  be  had  in  proceedings  to 
remove  a  sheriff.  S.  v.  Yager,  250  Mo. 
388,  157  SW  557. 

5-23  Western  Union  Tel.  Co.  v.  Car- 
ter, 11  Ga.  App.  499,  75  SE  842;  S. 
V.  Superior  Court,  67  Wash.  321,  121 
P  460. 

e-25  S.  V.  Foard,  268  Mo.  300,  188 
SW   71. 

6-27     8.  V.  By.  Co.,  245  Mo.  50,  149 
SW  456.    But  see  Holly  v.  Holly,  157 
la.  584,  138  NW  445. 
6-32    Mayor,  etc.  v.  Kane,    125  Md. 
135,  93  A  393. 

6-33  Contra,  Fort  v.  White,  54  Ind. 
App.  210,  101  NE  27. 
e-36  EoBsi  V.  Caire,  174  Cal.  74,  161 
P  1161;  McClatohy  v.  Laguna  Lands, 
32  Cal.  App.  718,  164  P  41;  Terry  «. 
Bivergarden  Farms  Co.,  29  Cal.  App. 
69,  154  P  476;  Chosewood  v.  Jones,  146 
Ga.  804,  92  SE  646;  Swigart  v.  Comrs. 
of  Highways,  277  111.  281,  115  NB  378; 
Wagner  v.  Qliek,  177  la.  623,  159  NW 
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m-,  Com.  V.  E.  Co.,  175  Ky.  267,  194 
SW  345;  S.  i;.  District  Court,  120  Minn. 
458,  139  NW  947,  AnnCasl9140,  106; 
Btull  V.  Norton,  161  NTS  237;  Wof- 
ford-Pain  &  Co.  v.  Hampton,  173  N.  C. 
686,  92  SE  612;  Frankfort  L-and  Co. 
V.  Hughett,  137  Tenn.  32,  191  SW  530; 
Sanders  v.  Cotton  Co.  (Tex.  Civ.),  195 
SW  269;  Mitchell  v.  Porter  (Tex.  Civ.), 
194  SW  981;  Graves  v.  McCollum  (Tex. 
Civ.),  193  SW  217;  Garden  Valley 
Mercantile  Co.  v.  Falkner  (Tex.  Civ.), 
189  SW  300;  Taylor  v.  Ullmann  (Tex. 
Civ.),  188  SW  746;  Wirgman  v.  Trust 
Co.,  79  W.  Va.  562,  92  SE  415. 
7-39  Smith  &  Co.  v.  Woolard,  147 
Ga.  58,  92  SE  867;  Glenn ville  Bank  v. 
Deal,  146  Ga.  127,  90  SE  958;  Hume 
V.  Cragin  (Okl.),  160  P  621;  Bush  v. 
Quarry  Co.,  105  S.  C.  509,  90  SE  158; 
Jones  V.  Postal  Tel.  Co.,  91  S.  C.  273, 
74  SE  492;  Ferguson  v.  Fain  (Tex. 
Civ.),  142  SW  1184;  Dee  v.  E.  Co.,  50 
Utah  167,  167  P  246;  Greene  v.  Malt- 
ing Co.,  153  Wis.  216,  140  NW  1130. 
See  also  2  Standard  I^oc.  542. 
[a]  Obtaining  time  to  plead  does  not 
constitute  a  waiver.  Donisthorpe  v. 
Lutz,  155  la.  379,  136  NW  233. 
7-40  P.  V.  District  Court  (Colo.),  182 
P  5. 

[a]  By  filing  answer  to  merits.  Trus- 
tees V.  Fetzer,  162  N.  C.  245,  78  SB 
152. 

fb]  ruing  cross-action  asking  affirma- 
tive relief.  Barbiau  v.  Gresham  (Tex. 
Civ.),  156  SW  365. 

[c]  Motions  Inconsistent  therewith. 
When  before  motion  for  change  was 
presented  the  moving  party  filed  sev- 
eral other  motions,  the  application  was 
properly  denied.  S.  v.  lee,  etc.  Co.,  246 
Mo.  168,  151  SW  101. 

[d]  Failure  to  make  the  deposit  re- 
quired by  statute  justifies  the  court  in 
overruling  the  motion.  Planters  Bank 
V.  Phillips  (Mo.  App.),  186  SW  752. 
7-42  Planters  Bank  v.  Phillips  (Mo. 
App.),  186  SW  7B2;  Dembitz  v.  Tract. 
Co.,  147  App.  Div.  583  132  NTS  593. 
8-43  8.  V.  Superior  Court,  98  Wash. 
565,  168  P  164.  See  Chicago,  etc.  E. 
Co.  V.  Castle,  155  la.  124,  135  NW  561. 
[a]  Filing  demurrer  with  motion. 
Bight  not  waived  by  filing  demurrer  to 
complaint  tog^ether  with  his  motion  for 
change.  Price  v.  Lucky  Pour,  etc,  Co., 
56  Colo.  163,  136  P  1021. 

8-45  Fields  v.  Kineaid  (Colo.),  184 
P  832;   Dee  v.  E.  Co.,  50  Utah   167, 


167  P  246;  Stahl  v.  Broeokert,  167 
Wis.  113,  166  NW  653.  ^ 

[a]  When  a  real  and  personal  action 
are  joined,  the  case  may  be  transferred 
to  the  residence  of  the  defendant.  Terry 
V.  Eivergarden  Farms  Co.,  29  Cal.  App. 
59,  154  P  476. 

8-46  Smalley  v.  Peckham  Co.,  175  Cal. 
146,  165  P  438;  Peters  v.  Fertilizer 
Co.  (Fla.),  75  S  749;  Kabrick  v.  Mach. 
Co.,  180  la.  598,  163  NW  368;  Callo- 
way V.  Booe  (Tex.  Civ.),  195  SW  1174. 
9-47  S.  V.  District  Court,  120  Minn. 
458,  139  NW  947,  AnnCasl914C,  106. 
9-48  Mono  P.  Co.  v.  Los  Angeles,  33 
Cal.  App.  675,  166  P  387. 
9-49  S.  V.  District  Court,  43  Mont. 
571,  118  P  268,  AnnOasl912C,  343; 
Brooklyn  B.  G.  Co.  v.  Service  Com., 
175  App.  Div.  684,  161  NYS  169; 
Lawton  v.  Farrell,  178  App.  Div.  376, 
164  NTS  838;  Dixon  v.  Haar,  158  N.  C. 
Ul,  74  SB  1. 

9-51  S.  V.  District  Court  136  Minn. 
471,  162  NW  351;  Veeldorano  v.  E.  Co., 
183  App.  Div.  575,  171  NYS  5;  Van 
Alstine  v.  Burt,  151  App.  Div.  81,  135 
NYS  779;  Fluckiger  v.  Haber,  144  App. 
Div.  65,  128  NTS  739;  Com.  B.  &  C. 
Co.  V.  Bowles  (Tex.  Civ.),  192  SW  611. 
[a]  Unless  %  large  preponderance  of 
the  witnesses  live  in  another  county. 
Kaufman  v.  Kaufman,  152  App.  Div. 
100,  136  NTS  592;  Bed  Hook  Light  & 
Power  Co.  v.  Eightmyer,  150  App.  Div. 
663,  136  NTS  725;  Spanedda  v.  Mur- 
phy, 144  App.  Div.  58,  128  NTS  884.. 
9-52  Western  U.  Tel.  Co.  v.  Morrison, 
15  Ala.  App.  532,  74  S  88;  Wolfe  v. 
Steamboat  Co.,  6  Boyce  (Del.)  352,  99 
A  304.  See  S.  v.  District  Court,  43 
Mont.  571,  118  P  268,  AnnCasl912C, 
343. 

[a]  Insufficient  ground. — Where  it  is 
provided  that  an  action  may  be  brought 
either  in  county  where  defendant  re- 
sides or  the  county  where  the  injury 
occurred,  the  venue  could  not  be 
changed  from  the  latter  to  the  former 
on  the  sole  ground  that  the  place  "was 
not  the  proper  county."  Gridley  v. 
Fellows,  166  Cal.  765,  138  P  355. 
9-53  Bohn  v.  Bohn,  164  Cal.  532,  129  ' 
P  981;  Emanuel  v.  Oberlin  Co.,  33  Cal. 
App.  235,  164  P  818;  Bird  v.  Trapnell, 
147  Ga.  50,  92  SE  872;  Smith  &  Co. 
V.  Woolard,  147  Ga.  58,  92  SE  867; 
Glennville  Bank  v.  Deal,  146  Ga.  127, 
90  SE  958;  Clark  v.  Hilliard,  19  Ga. 
App.  514,  91   SE  926;   Atchison    T.   & 
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S.  F.  Ey.  Co.  V.  Merston,  181  la.  892, 
165  NW  86;  Joeckel  v.  Johnson,  178 
la.  231,  169  NW  672;  Thompson  v. 
Bank,  140  La.  264,  72  S  958;  S.  v. 
Dist.  Ct.  (Mont.),  176  P  613;  Mac- 
Arthur  B.'  Co.  V.  New  York,  182  App. 
Div.  640,  169  NYS  767;  General  B.  Co. 
V.  Daniell,  181  App.  Div.  501,  170  NYS 
365;  Metropolitan  By-P.  Co.  v.  Van 
Name,  176  App.  Div.  545,  163  NYS 
592;  Upjohn  v.  First  Methodist  Soe., 
156  App.  Div.  147,  140  NYS  1104; 
Barnes  v.  Roosevelt,  87  Misc.  55,  149 
NYS  291;  Hannon  v.  Power  Co.,  173 
N.  C.  520,  92  SE  353;  McCarty  v. 
Thornton,  38  N.  D.  551,  165  NW  499; 
Bornar  v.  Smith  (Tex.  Civ.),  195  SW 
964;  Moore  v.  Coleman  (Tex.  Civ.), 
195  SW  212;  Holcomb  v.  Williams 
(Tex.  Civ.),  194  SW  631;  Williams  v. 
Harris  (Tex.  Civ.),  193  SW  403;  Graves 
V.  McCollum  (Tex.  Civ.),  193  SW  217; 
Garrett  v.  Bank  (Tex.  Civ.),  192  SW 
313;  Hughes  v.  Turner  (Tex.  Civ.),  189 
SW  87;  S.  V.  Superior  Court,  98  Wash. 
565,  168  P  164;  English  v.  Gibbous,  79 
Wash.  210,  140  P  322. 
10-54  Donohoe  v.  Wooster,  163  Cal. 
114,  124  P  730;  Costello  v.  Bell,  27 
Cal.  App.  102,  148  P  948;  Aisbett  v. 
Paradise  Mountain  M.  &  M.  Co.,  21  Cal. 
App.  267,  131  P  330;  Lee  v.  Perry, 
19  Ga.  App.  48,  90  SE  988;  Southern 
R.  Co.  V.  Sewell,  18  Ga.  App.  544,  90 
SE  94;  Lamkin  v.  Lamkin,  177  la.  583, 
159  NW  436;  Broderick  v.  Ue  Mesa, 
178  App.  Div.  669,  165  NYS  809; 
Frankfort  Land  Co.  v.  Hughett,  137 
Tenn.  32,  191  SW  530;  Carlisle  v.  Lum- 
ber Co.  (Tex.  Civ.),  196  SW  733;  Buck- 
holts  V.  Thallman  (Tex.  Civ.),  196  SW 
687;  Avery  v.  Oil  Mill  (Tex.  Civ.),  196 
SW  351;  Ames  Portable  Silo  Lumb. 
Co.  V.  Worrall  (Tex.  Civ.),  194  SW 
480;  Roberts  v.  Abney  (Tex.  Civ.),  189 
SW  1101;  Kain  v.  Ashworth,  119  Va. 
605,  89  SE   857. 

fa]  Entire  cause  must  be  transferred. 
Where  two  defendants  living  in  another 
county  are  joined,  and  one  of  them  files 
a  plea  to  be  sued  in  the  county  of  his 
residence,  the  court  cannot  dismiss  as 
to  one,  nor  change  the  venue  as  to  one 
and  refuse  as  to  other,  but  must  trans- 
fer entire  cause  to  the  proper  county. 
Suter  V.  Ihnken  (Tex.  Civ.),  143  SW 
675. 

[b]  Where  part  of  the  defendants  are 
dismissed  it  is  proper  to  change  the 
venue  to  the  county  of  defendant  re- 


maining. Gulf  Export  Co.  ■».  S.,  112 
Miss.  452,  73  S  281. 
11-55  Callahan  v.  Callahan,  30  Ida. 
431,  165  P  1122;  Fidelity  &  Gas.  Co. 
V.  Carroll,  186  Ind.  633,  117  NE  858; 
S.  V.  District  Court,  43  Mont.  571,  118 
P  268,  AnnCasl912C,  343. 

[a]  Error  of  judge  in  granting  a  new 
trial  is  not  such  prejudice  or  bias. 
Stahl  v.  Schwartz,  67  Wash.  25,  120  P 
856. 

[b]  Question  of  fact  for  judge. — The 
question  of  actual  prejudice  is  one  of 
fact  to  be  decided  by  the  judge  in  view 
of  his  own  knowledge  of  the  matter 
(Miller  v.  Kerr,  94  Kan.  545,  146  P 
1159) ;  and  he  must  exercise  his  dis- 
cretion in  passing  upon  it.  Miller  i;. 
Weston,  25  Colo.  App.  231,  138  P  424. 

[c]  Change  may  be  made  only  on  con- 
sent of  parties  to  the  suit.  S.  v.  Wills 
(Fla.),  78  S  603. 

11-56  Fidelity  &  C.  Co.  v.  Carroll, 
186  Ind.  633,  117  NB  858;  S.  v.  Clifford, 
65  Wash.  313,  118  P  40. 
[a]  Or  when  judge  has  prejudiced  the 
issues. — Rugenstein  v.  Ottenheimer,  78 
Or.  371,  152  P  215. 
11-58  P.  V.  Bridge  Co.,  282  111.  408, 
118  NB  733. 

11-59  Bledsoe  v.  S.,  130  Ark.  122, 
197  SW  17;  Leavenworth  v.  Asphalt 
Co.,  101  Kan.  82,  165  P  824;  Patter- 
son V.  S.  (Tex.  Cr.),  202  SW  88. 
[aj  That  judge's  son  is  plaintiff's  at- 
torney is  not  a  ground  for  change. 
King  v..  Security  Co.,  241  Pa.  547,  88 
A  789. 

12-60     [a]    EelationsMp  to  attorney. 
Brown  v.  Brown,  103  Kan.  53,  172  P 
1005,  LRA1918F,  1033. 
12-61     See  Davis  v.  O'Day,  137  NYS 
411. 

12-62  Mosley  v.  Lumb.  Co.,  122  Ark. 
227,  183  SW  187;  J.  I.  Case  T.  M. 
Co.  V.  Copren,  35  Cal.  App.  70,  169  P 
443;  Huffman  v.  S.  (Ind.  App.),  H? 
NE  874;  Barnes  v.  Roosevelt,  150  NYS 
30;  Wolnitzet  v.  Lewis  (Tex.  Civ.), 
183  SW  819. 

12-63  Eyre  c.  Berry,  260  Pa.  518, 
103  A  920. 

[a]  For  mere  delay.  —  Where  motion 
for  change  for  prejudice  of  inhabitants 
is  made  to  procure  delay  it  is  not  er- 
ror to  deny  it.  Houser  v.  McLaughlin, 
55  Ind.  App.  563,  104  NB  309. 

[b]  Held  discretionary.— S.  «.  Wright 
(Wash.),  166  P  645. 
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[c]  Prejudice  of  judge  distinct  from 
prejudice  of  inhabitants.  —  Where  a 
change  of  venue  is  asked  "because  of 
prejudice  of  judge,  and  an  impartial 
judge  is  assigned,  appellant  cannot 
complain  of  prejudice  of  inhabitants; 
t]ie  change  of  venue  provided  for  by 
statute  because  of  prejudice  of  judge 
being  a  distinct  ground  from  change 
allowed  because  of  prejudice  of  in- 
habitants. P.  V.  Gerold,  265  111.  448, 
107  NE  165. 

[d]  Or  his  cause  of  action. — Hamill  v. 
Sehlitz  Brew.  Co.,  165  la.  266,  143  NW 
99,  145  NW  511. 

12-64  Brashears  v.  Combs,  174  Ky. 
344,  192  SW  482;  Boyd  v.  E.  Co.,  97 
Neb.  238,  149  NW  818;  Booren  v. 
McWilliams,  33  N.  D.  339,  157  NW 
117. 

13-65  Pennsylvania  E.  Co.  v.  Bead- 
ing, 254  Pa.  110,  98  A  791;  Eamsay  v. 
Harrison,  119  Va.  682,  89  SE  977. 
13-67  Security  Inv.  Co.  v.  Gifford 
(Cal.),  176  P  444;  Blevins  v.  Blevins 
(Gal.),  173  P  402;  Eains  v.  Match  Co., 
171  Cal.  326,  153  P  239;  Barclay  v. 
Brotherhood,  34  Cal.  App.  426,  167  P 
701;  Mullen  v.  Mullen,  135  Minn.  179, 

160  NW  494;  S.  V.  District  Ct.,  43 
Mont.  571,  118  P  268,  AnnCasl912C, 
343;  Woodland  Lumb.  &  Mfg.  Co.  v. 
Barnett,  185  App.  Div.  572,  173  NYS 
4;  Viertels  v.  Ey.  Co.,  182  App.  Div. 
92,  169  NYS  497;  Cole  v.  Guarantee 
Corp.,  179  App.  Div.  442,  165  NYS 
991;  Gate  v.  Fisk,  175  App.  Div.   235, 

161  NYS  441;  Climax  Road  Mach.  Co. 
V.  Central  Bank,  170  App.  Div.  860, 
156  NYS  854;  Brosky  v.  Hallock,  165 
App.  Div.  970,  150  NYS  755;  Hemen- 
way  V.  Fitzgerald,  159  App.  Div.  748, 
144  NYS  951;   Kaufman  v.  Kaufman, 

152  App.  Div.  100,  136  NYS  592; 
Mayer  v.  Madigan,  150  App.  Div.  519, 
135  NYS  510;  Orkin  v.  Machan,  148 
App.  Div.  197,  132  NYS  1003;  Maucher 
c.  Hedges,  148  App.  Div.  889,  131  NYS 
1008;  Spencer  K.  &  Sons  v.  Barber,  106 
Misc.  297,  174  NYS  438;  Harris  c. 
Eegorson  Corp.,  170  NYS  866;  Solberg 
V.  Const.  Co.,  142  NYS  228;  Eeynolds 
V.  Webb,  166  NYS  668;  Olinsky  v. 
Weinstein,  166  NYS  613;  Scheu  v. 
Haner,  164  NYS  947;  Standard  Bldg. 
S.  Co.  V.  Waterman,  164  NYS  673; 
Buxbaum  v.  Paulsen,  159  NYS  427; 
Shedden    i:    Sylvester,    88    Wash.    348, 

153  P  1;  Stahl  V.  Broeckert,  167  Wis 
113,  166  NW  653. 


[a]  Expert  witnesses.  —  Newhof  v. 
Frank,  166  NYS  699. 
[bj  Defendant  need  not  reside  In 
county,  in  which  he  requests  that  the 
trial  be  had.  Wright  v.  Stall,  171  NYS 
961. 

13-68  Barclay  v.  Brotherhood,  34 
Cal.  App.  426,  167  P  701;  Smalley  v. 
Peckham  Co.,  175  Cal.  146,  165  P  438; 
Blossom  V.  Waller,  30  Cal.  App.  439, 
158  P  509;  McNeill  &  Co.  v.  Doe,  163 
Cal.  338,  125  P  345;  Miller  v.  Weston, 
25  Colo.  App.  231,  138  P  424;  Viertels 
V.  Ey.  Co.,  182  App.  Div.  92,  169  NYS 
497;  Solberg  v.  Const.  Co.,  142  NYS 
228;  Ludwick  v.  Min.  Co.,  171  N.  C. 
60,  87  SE  949;  Craven  v.  Munger,  170 
N.  C.  424,  87  SE  216;  Culbertson  V. 
Hunt  Co.,  79  Wash.  446,  140  P  548. 
13-69  Blossom  v.  Waller,  30  Cal. 
App.  439,  158  P  509;  Tait  v.  Oil  Co., 
28  Cal.  App.  107,  151  P  378;  Viertels 
V.  Ey.  Co.,  182  App.  Div.  92,  169  NYS 
497;  Harris  v.  Eegorson  Corp.,  170  NYS 
866. 

[a]  Court  acts  only  at  instance  of 
parties. — "The  convenience  of  wit- 
nesses is,  to  a  large  extent,  the  con- 
venience and  economy  of  the  parties, 
and,  where  the  parties  have  neglected 
to  assert  their  rights  in  a  timely  man- 
ner, it  is  not  for  the  courts  to  inter- 
fere."  Dembitz  v.  Tract.  Co.,  147  App. 
Div.  583,  132  NYS  693. 

14-70    Lewis  v.  Bethel,  156  App.  Div. 

894,  140  NYS  1041;  Fox  v.  Bernstein, 

158  NYS  333. 

14-71     Viertels  v.  Ey.  Co.,  182  App. 

Div.  92,  169  NYS  497. 

[aj    Where  abandonment  of  action  by 

plaintiff    would    result    if    change    is 

made  the  motion  will  be  denied.    Eowe 

V.  Ditson  Co.,  140  NYS  929. 

[b]  Place  where  cause  of  action  arose 
and  transactions  occurred  is  an  im- 
portant and  controlling  factor.  Schulz 
V.  Ey.  Co.,  147  App.  Div.  788,  131 
NYS  995. 

14-74  Carr  v.  Stern,  17  Cal.  App.  397, 
119  P  35. 

15-75  Security  Inv.  Co.  v.  Gifford 
(Cal.),  176  P  444;  Van  Alstine  v.  Burt, 
151  App.  Div.  81,  135  NYS  779;  Sol- 
berg V.  Const.  Co.,  142  NYS  228. 
15-77  Deutsch  v.  Cold  Storage  Co., 
146  App.  Div.  588,  131  NYS  273; 
Viertels  ;;.  Ey.  Co.,  182  App.  Div.  92, 
169  NYS  497. 

15-79  Brashears  v.  Combs,  174  Ky^ 
344,   192   SW  482;   Knudsen  F.  Co.  V. 
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Horner  (Minn.),  169  NW  251;  Hinsey 
V.  Alejx,  38  N.  D.  52,  164  NW  296. 
[a]  Motion  is  necessary  as  the  filing 
of  demand  and  affidavit  does  not  in  it- 
self change  place  of  trial.  Bohn  v. 
Bohn,  164  Cal.  532,  129  P  981;  Bar- 
bour i;.  Pidler,  31  S.  D.  351,  141  NW 
88. 

16-80  P.  V.  Ortiz,  22  P.  E.  172. 
16-82  Fid.  &  Cas.  Co.  v.  Carroll,  186 
Ind.  633,  117  NE  858. 
16-86  Gourley  v.  Pierce,  182  111. 
App.  609;  Cowie  v.  Strohmeyer,  150 
Wis.  401,  136  NW  956,  137  NW  778. 
17-87  Donohoe  v.  Wooster,  163  Cal. 
114,  124  P  730. 

17-89  S.  V.  Quinn,  132  Minn.  219, 
156  NW  284. 

18-96  State  v.  Tryholm,  139  Minn. 
389,  166  NW  533. 

19-2  Advance-  Veneer  Co.  v.  Horna- 
day,  49  Ind.  App.  83,  96  NE  784; 
Neddermeyer  v.  Crawford  (la.),  175 
NW  339;  Spencer  Kellogg  &  Sons  v. 
Barber,  106  Misc.  297,  174  NYS  438; 
Haines  v.  Reynolds,  95  App.  Div.  275, 
88  NYS  589;  Oettinger  v.  Live  Stock 
Co.,  170  N.  C.  152,  86  SE  957;  Price 
v:  Willson   (N.  D.),   171   NW  245. 

[a]  After  continuance  has  been  ob- 
tiEiined  the  right  to  change  of  venue  will 
be  denied.  Binga  v.  Martin,  174  111. 
App.  217;  Haniill  v.  Brew.  Co.,  165  la. 
266,  143  NW  99,  145  NW  511;  S.  v. 
Clifford,   65    Wash.   313,   118  P   40. 

[b]  After  pleading  in  bar  in  a  tran- 
sitory action,  right  to  change  of  venue 
is  waived.  Silvers  tone  v.  London  Assur. 
Corp.,  176  Mich.  525,  142  NW  776. 

[c]  After  temporary  restraining  order. 
It  is  too  late  if  motion  is  made  after 
granting  rule  for  defendants  to  show 
cause  why  injunction  should  not  be 
granted  and  temporary  restraining 
order  had  issued.  Fortson  Shingle  Co. 
i,-.  Skagland,  77  Wash.  8,  137  P  304. 
[dj  Application  must  be  made  before 
case  is  at  issue.  Fargo  v.  Schrauden- 
bach  (S.  D.),  167  NW  492. 

19-3  S.  V.  Foard,  268  Mo.  300,  188 
SW  71. 

[a]  Rule  does  not  apply  where  trial 
has  been  discontinued  and  application 
is  made  before  second  trial  has  be- 
gun. Greene  v.  Malting  Co.,  153  Wis. 
216,  140  NW  1130. 

19-«  Neddermeyer  v.  Crawford 
County  (la.),  160  NW  330;  Eyre  v. 
Berry,  260  Pa.  518,  103  A  920. 


20-6  Mono  P.  Co.  v.  Los  Angeles, 
33  Cal.  App.  675,  166  P  387;  Gardner 
V.  Steadman,  31  Cal.  App.  447,  160  P 
834;  Cronin  v.  Transit  Co.,  124  App. 
Div.  543,  108  NYS  963;  Palmer  v. 
Schwarzenback,  151  App.  Div.  916,  136 
NYS  85;  MeCarty  «;.  Thornton,  38  N. 
D.  551,  165  NW  499. 
20-7  Huffman  i;.  S.  (Ind.),  117 
NE  874;  Knickerbocker  Ice  Co.  v.  Sur- 
prise, 53  Ind.  App.  286,  97  NE  357, 
99  NE  58. 

21-8  Federal  Cement  Tile  Co.  v. 
Korflf,  50  Ind.  App.  608,  97  NE  185. 
21-9  S.  V.  Dist.  Ct.  (Mont.),  185  P 
458. 

21-11     Kirby  v.  E.  Co.,  51  Colo.  609, 
119  P  1042,  AnnCasl913B,  461. 
24-21     Patterson   v.   Trust    Co.,    170 
111.   App.   501. 

24-26  Bohn  v.  Bohn,  164  Cal.  532, 
129  P  981;  Hutson  v.  Wood,  263  111. 
376,  105  NE  343;  Viertels  v.  By.  Co., 
182  App.  Div.  92,  169  NYS  497;  Bar- 
bour V.  Fidler  31  S.  D.  351,  141  NW 
88.  Contra,  S.  v.  District  Court.  49 
Mont.  247,  141  P  659. 
[a]  Notice  not  necessary,  beyond  de- 
mand and  affidavit  of  merits  to  secure 
change  of  venue  to  county  where  de- 
fendant lives.  Jaques  v.  Owens,  18 
Cal.  App.  114,  122  P  430. 
25-27  Ex  parte  Bureh,  168  Cal.  18, 
141  P  8-13;  Bohn  v.  Bohn,  164  Cal.  532, 
129  P  981 ;  Barbour  v.  Fidler,  31  S.  D. 
351,  141   NW  88. 

[a]  .The  disQtualified,  judge  need  not 
be  served.  Livermore  v.  Brundage,  64 
Cal.  299,  30  P  848. 

25-29  [a]  Date  of  hearing.— It 
must  also  state  when  it  will  be  brought 
on  for  hearing,  even  where  the  court 
has  fixed  certain  days  for  hearing  of 
motions.  Bohn  i?..  Bohn,  164  Cal.  532, 
129  P  981. 

25-32  [a]  Notice  served  with  the 
amended  answer  is  seasonable  when 
the  amended  answer  is  served  in  time. 
Polmanteer  v.  Badeau,  157  NYS  915. 
25-33  Patterson  v.  Trust  Co.,  170  111. 
App.  501. 

25-34  Hutson  v.  Wood,  263  HI.  376, 
105  NE  343;  Patterson  v.  Trust  Co., 
170  111.  App.  501.  ^ 
26-35  [a]  Appearing  to  attack  the 
notice  does  net  waive  want  of  notice. 
Bohn  V.  Bohn,  164  Cal.  532,  129  P  981. 

[b]  An  admission  of  service  of  plead- 
ing made  without  knowledge  that  de- 
fendants had    procured    a   change   of 
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venue  without  demand  or  notice,  and 
that  the  pleading  laid  venue  in  changed 
county  is  not  a  waiver  of  demand  and 
notice.  Barbour  v.  Fidler,  31  S.  D.  351, 
141  NW  88.      . 

26-37  Young  v.  Ditch  Co.,  28  Ida. 
775,  156  P  917;  Neddermeyer  v.  Craw- 
ford County  (la.),  160  NW  330; 
Bloomer  v.  Fowler,  85  N.  J.  Eq.  600, 
97  A  950;  Eamsay  v.  Harrison,  119  Va. 
682,   89  SE  977. 

28-38  Gardner  v.  Steadman,  31  Cal. 
App.  447,  160  P  834;  Brashears  v. 
Combs,  174  Ky.  344,  192  SW  482; 
Shawnee  F.  Ins.  Co.  e.  Boll,  145  Ky. 
113,  140  SW  49;  Eeynolds  v.  Webb, 
166  NYS  668;  S.  v.  Superior  Ct.,  67 
Wash.  321,  121  P  460. 
27-40  Huffman  v.  S.  (Ind.  App.), 
117  NE  874. 

[a]  Diligence  of  applicant. — A£S.davit 
need  not  show  he  was  diligent  in  bis 
efforts  to  ascertain  within  the  time 
fixed  by  the  rule,  if  conditions  existed 
affecting  his  right  to  a  fair  and  im- 
partial trial.  Federal  Cement  Tile  Co. 
V.  Korff,  50  Ind.  App.  608,  97  NE 
185. 

[b]  Demand  on  adversary. — AfBdavit 
must  show  a  written  demand  for  change 
has  already  been  served,  and  that  he 
has  neglected  or  refused  to  consent, 
and  a  demand  in  the  afidavit  itself 
is  not  sufScient.  Ootthelf  v.  Bank,  33 
S.  D.  259,  145  NW  542. 

27-42     Gardner  v.  Steadman,  31  Cal. 
App.  447,  160  P  834. 
29-46    Chreste  v.  C,  178  Ky.  311,  198 
SW  929. 

[aj  Bias  and  prejudice. — ^An  affidavit 
setting  forth  that  a  fair  and  impartial 
trial  cannot  be  had  because  of  local 
prejudice,  and  that  judge  is  biased 
and  prejudiced  in  favor  of  opposite 
party,  and  that  applicant  has  suit 
pending  against  judge  for  alleged  mis- 
rulings  and  proceedings  without  juris- 
diction is  not  in  itself  sufficient  to 
compel  a  change  of  venue.  Hanson  v. 
Kendt,  94  Kan.  310,  146  P  1190. 
29-47  [a]  Confusing  "home"  and 
; 'residence.  "—Affidavit  is  not  defect- 
ive because  it  stated  defendant's 
I 'home"  instead  of  "residence"  was 
in  another  county.  S.  v.  District  Court, 
120  Minn.  99,  139  NW  135. 
30-48  [a]  Fraudulent  allegation  aa 
to  place. — Where  defendant  is  non- 
resident but  suit  was  brought  on  ground 
of  fraud  in  the  county  where  the  fraud 


was  committed,  he  is  not  entitled  to 
change  of  venue  where  he  fails  to  al- 
lege that  the  allegation  as  to  place 
where  such  fraud  was  committed  was 
inserted  for  the  purpose  of  conferring 
jurisdiction.  Sanders  i:.  Dunn  (Tex. 
Civ.),  158  SW  1041. 

30-49  Neddermeyer  v.  Crawford 
County  (la.),  160  NW  330. 
31-51  Fidelity  &  C.  Co.  v.  Carroll, 
186  Ind.  633,  117  NE  858. 
[a]  Affidavit  must  be  made  by  an 
executive  or  administrative  officer,  and 
not  by  an  agent  or  attorney.  Fidelity 
&  Casualty  Co.  v.  Carroll,  186  Ind.  633, 
117  NE  858. 

31-54  Bohn  v.  Bohn,  164  Cal.  532, 
129  P  981;  Gardner  v.  Steadman,  31 
Cal.  App.  447,  160  P  834;  Espinet  v. 
Alvarez,  23  P.  E.  E.  332;  S.  v.  Superior 
Court,  98  Wash.  665,  168  P  164. 
[a]  Immaterial  interlineations  and 
changes  in  an  affidavit  of  merits  will 
not  prevent  its  being  considered,  though 
changes  are  not  explained  as  required 
by  code.  Cavitt  v.  Eaje,  29  Cal.  App. 
659,  156  P  519. 

32-55  [a]  Stating  merely  party's 
defense. — Averment  in  affidavit  that 
affiant  "has  fully  and  fairly  stated  the 
facts  of  her  case  herein  to  her  attor- 
ney" who  advised  her  she  had  a  valid 
defense  is  insufficient,  because  it  was 
in  effect  merely  that  she  stated  her 
defense.  Phillips  v.  Logan,  18  Cal.  App. 
287,  122  P  1096. 

32-56  [a]  Facts  relied  upon  as  a 
defense  need  not  be  stated.  S.  v.  Dis- 
trict Court,  43  Mont.  571,  118  P  268, 
AnnCasl912C,   343. 

32-57  [a]  Amended  affidavit  of 
merits. — Gardner  v.  Steadman,  31  Cal. 
App.  447,  160  P  834. 
32-58  Keeley  v. ,  Superior  Court,  26 
Cal.  App.  213,  146  P  526;  S.  v.  Dist. 
Court,  52  Mont.  457,  158  P  1018. 
32-59  [a]  Another  judge  called  in. 
Motion  will  be  denied  where  a  qualified 
judge  has  been  called  in  by  the  dis- 
qualified judge.  Ex  parte  Burch,  168 
Cal.  18,  141  P  813. 

32-60  [a]  plaintiff  by  amendment 
to  complaint,  while  motion  for  change 
of  venue  to  defendant's  residence  is 
pending,  cannot  change  venue  to  his 
own  place  of  residence.  Barbera  v. 
Quittner,  154  App.  Div.  322,  138  NYS 
1000. 

33-61  [a]  Court  may  not  postpone 
hearing  to  permit  defendant  to  amend 
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answer  on  motion  for  change  of  venue 
to  enable  him  to  present  defense  on 
■which  he  relies  for  such  change,  but  he 
may  amend  at  special  term  and  there- 
after renew  his  motion.  Kelley  v. 
Ward,  149  App.  Div.  443,  134  NTS 
451. 

33-62  [a]  Junek  v.  Buzzelli,  148 
Wis.  610,  134  NW  1124.  See  Lovell 
V.  St.  Clair,  126  Minn.  108,  147  NW 
822,  where  the  action  of  the  parties  in 
appearing  before  another  court  in  an- 
other county  did  not  constitute  a 
change  of  venue. 

33-64  Stahl  k.  Broeckert,  167  Wis. 
113,  166  NW  653.  Comp.  S.  v.  Halsey, 
148  Wis.  171,  134  NW  362. 

[a]  Where  no  service  of  such  demand 
is  made,  defendant  is  not  entitled  to 
change  as  a  matter  of  right.  Hoffman 
V.  Hoffman,  153  App.  Div.  191,  138 
NYS  356. 

35-69     Dee  v.  E.  Co.,  50  Utah  167,  167 

P  246. 

35-70    Ex  parte  Burch,  168  Cal.  18, 

141  P  813. 

35-71    Agens  v.  Powell,  79  Wash.  131, 

139  P  873.     See  Huffman  v.  S.    (Ind. 

App.),  117  NE  874. 

36-72     [a]      Conclusions    should   not 

be  stated.-^Carr  v.  Stern,  17  Cal.  App. 

397,  120  P  35. 

[b]  Names  of  witnesses. — (1)  Counter 
afB.davits  must  give  names  of  wit- 
liesaes  it  is  proposed  to  call  (Jacina 
V.  Lemmi,  155  App.  Div.  397,  139  NYS 
1034),  and  (2)  must  show  what  wit- 
nesses would  testify  to  the  basis  of 
proponent's  knowledge  and  materiality 
of  evidence.  Ottley  v.  Church,  157 
App.  Div.  222,  141  NYS  816. 
36-73    Bald  v.  Kuhner,t,  166  NYS  84. 

[a]  Contents  of  affidavits  are  taken 
as  admitted  if  no  counter  af^davits  are 
filed.  Eugenstein  v.  Ottenheimer  78 
Or.  371,  152  P  215. 

37-76  [a]  Within  what  time. 
Need  not  be  heard  or  disposed  of  with- 
in the  time  for  answering,  if  applica- 
tion is  made  within  that  time.  Bar- 
bour V.  Fidler,  31  S.  D.  351,  141  NW 
88. 

[b]  Court  may  suspend  action  on  mo- 
tion until  issues  are  made  and  permit 
interrogatories  to  be  filed  and  require 
answer  thereto.  Houser  v.  Laughlin, 
55  Ind.  App.  5B3,  104  NB  309. 
37-77  Simpson  v.  Simpson,  165  111. 
App.  515  (after  petition  is  presented 
the  judge  has  no  power  to  render  any 


further  order  therein,  except  such  a( 
made  in  connection  with  the  one  allow 
ing  the  change);  Huffman  v.  S.  (Ind 
App.),  117  NE  874;  McClain  v.  Steele 
59  Ind.  App.  657,  1(J9  NE  793;  Fed- 
eral Cement  Tile  Co.  v.  Korff,  50  Ind 
App.  608,  97  NE  186;  Fargo  S.  Co.  v 
Stock  Co.  (N.  D.),  171  NW  849; 
Wrought  Iron  Eange  Co.  v.  Leach,  35 
Okl.  706,  123  P  419;  S.  v.  Snperioi 
Court  (Wash.),  181  P  50. 
[a]  In  Texas  the  change  is  mandatorj 
when  prescribed  showing  is  made 
Crawford  v.  Wellington  E.  Com.  (Tex 
Civ.),  174  SW  1004. 
37-78  Barnett  v.  Gentry,  117  Ark. 
655,  173  SW  424;  St.  Louis,  etc.  E, 
Co.  V.  Eeilly,  110  Ark.  182,  161  SW 
1052;  San  Joaquin  &  K.  E.  C.  &  Irr. 
Co.  V.  Stevinson  (Cal.),  178  P  292j 
Blevins  v.  Blevins  (Cal.),  173  P  402; 
Mitchell  V.  Kim  (Cal.  App.),  183  P 
368;  Eyan  v.  Inyo  Cerro  Gordo  M.  & 
P.  Co.  (Cal.  App.),  183  P  251;  J.  I 
Case  T.  Maeh.  Co.  v.  Copren  Bros.,  35 
Cal.  App.  70,-  169  P  443;  Tait  v.  Oil 
Co.,  28  Cal.  App.  107,  151  P  378;  Can 
V.  Stern,  17  Cal.  App.  397,  120  P  35; 
Havner  v.  Eockafellow  (la.),  165  NW 
316;  Neddermeyer  v.  Crawford  County 
(la.),  160  NW  330;  Hanson  v.  Han- 
son, 86  Kan.  622,  122  P  100;  Fraziei 
V.  C,  182  Ky.  620,  207  SW  13;  Bra- 
shears  V.  Combs,  174  Ky.  344,  192  SW 
482;  Blick  v.  Cockina,  131  Md.  625,  102 
A  1022;  Jacobs  v.  Hagenback-W, 
Shows,  198  Mich.  73,  164  NW  548; 
Booren  v.  McWilliams,  33  N.  D.  339, 
157  NW  117;  Smith  v.  S.,  14  Okl.  Or. 
348,  171  P  341;  Eyre  v.  Berry,  260 
Pa.  518,  103  A  920;  S.  v.  Jackson 
(S.  C),  96  SE  416;  Adams  V.  Fripp, 
108  S.  C.  234,  94  SE  109;  Dodd  v.  S. 
(Tex.  Cr.),  201  SW  1014;  S.  v.  Wright, 
97   Wash.  304,  166  P  645. 

[a]  Upon  finding  that  a  fair  trial 
may  be  had  the  judge  has  no  discretion 
to  order  a  change  under  Acts,  1909,  p. 
751.  St.  Louis,  etc.  Ey.  Co.  v.  Eeilly, 
110  Ark.  182,  161  SW  1062. 

[b]  Conditions  at  time  of  appearance 
controlling. — The  right  to  a  change  of 
venue  must  be  determined  by  the  con- 
ditions existing  at  the  time  of  the  ap- 
pearance of  the  party  demanding  the 
change.  Donohoe  v,  Wooster,  163  Cal, 
114,  124  P  730. 

[■'  ]  Where  a  like  application  in  an- 
other case  had  been  denied,  court  may 
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refuse  to  hear  applieajion.  Freeman 
V.  Ortiz,  106  Tex.  1,  153  SW  304. 
[d]  Prohibition  remedy  to  compel 
change  of  venue.  S.  v.  Superior  Court, 
97  Wash.  358,  166  P  630. 
3S-79  [a]  Limiting  witnesses. 
Court  may  limit  the  number  of  wit- 
nesses called.  St.  Louis,  etc.  Ey.  Co. 
V.  Eeilly,  110  Ark.  182,  161  SW  1052. 
38-84  Hanson  v.  Keudt,  94  Kan.  310, 
146  P  1190;  Eyre  v.  Berry,  260  Pa. 
518^  103  A  920;  Carpenter  v.  Ry.  Co. 
(Vt),  83  A  466;  Critler  k.  Jacobson,  66 
Wash.  322,  119  P  819. 

[a]  A  positive  affidavit  has  greater 
probative  value  than  one  based  on  in- 
formation and  belief  and  not  stating 
the  grounds  of  such.  Hoffman  v.  HofiE- 
man,  153  App.  Div.  191,  138  NYS  356. 
39-85  Huffman  v.  S.  (Ind.  App.),  117 
NE  874. 

[a]  Affidavit  of  prejudice  of  judge  is 
conclusive  and  change  mandatory. 
Fid.  &  Cas.  Co.  v.  Carroll,  186  Ind. 
633,  1-17  ,NE  858;  S.  v.  Clifford,  65 
Wash.  313,  118  P  40.- 
39-86  St.  Louis,  etc.  Ey.  Co.  v. 
Eeilly,  110  Ark.  182,  161  SW  1052; 
Albers  v.  E.  Co.,  95  Neb.  506,  145  NW 
1013;  Salsberry  v.  Connolly  (Nev.), 
183  P  391. 

[a]  Where  all  parties  agree  to  a 
proper  change  of  venue  the  court  has 
no  discretion  to  refuse  it.  State  v.  Su- 
perior Court,  96  Wash.  41,  164  P  516. 
40-90  Mitchell  v.  Kim  (Cal.  App.), 
183  F  368;  Laney  v.  Gregory,  101  S.  C. 
144,  86  SB  3. 

40-91  J.  I.  Case  T.  M.  Co.  v.  Copren 
Eros.,  35  Cal.  App.  70,  169  P  443;  Carr 
V.  Stern,  17  Cal.  App.  397,  120  P  35; 
Barnes  v.  Eoosevelt,  87  Misc.  55,  149 
NYS  291;  Scaeif  v.  Crofford  (Tex. 
Civ.),  146  SW  1003. 

40-92  Luter  v.  Ihnken  (Tex.  Civ.), 
143  SW  675. 

40-93  Havner  v.  Eockafellow  (la.), 
165  NW  316. 

[a]  Imposing  conditions. — A  non-resi- 
dent is  entitled  to  an  unconditional 
transfer,  and  to  order  change  on  pay- 
ment of  costs  is  error.  Simpson  v. 
Simpson,  165  111.  App.  515;  Chicago, 
etc.  E.  Co.  V.  Castle,  165  la.  124,  135 
NW  561.  - 

[h]  By  another  judge. — Where  two 
judges  by  agreement  apportioned  the 
business  of  a  judicial  district,  with 
neither  having  exclusive  control  over 
any  particular  case,  and  each  holding 


alternate  terms  of  court  therein,  one 
could  order  a  change  of  venue  although 
the  other  had  heard  a  demurrer  to  a 
pleading.  S.  v.  District  Court,  49  Mont. 
247,  141  P  659. 

[c]  The  court  has  the  authority  to  va- 
cate the  order  during  the  term  at  which 
it  is  made.  Simpkins  t.  Parsons,  50 
Okl.  786,  151  P  588. 
41-96  Callahan  v.  Callahan,  30  Ida. 
431,  165  P  1122;  Beebe  v.  Prime,  99 
Misc.  668,  166  NYS  56. 
[a]  To  what  court.— (1)  §6007,  Rev. 
Codes,  provides  ' '  to  the  nearest  court 
where  the  like  objection  or  cause  for 
making  the  order  does  not  exist,  as  fol- 
lows: If  in  a  district  court,  to  another 
district  court."  "Nearest  court" 
means  the  court  which  can  be  reached 
by  the  shortest  route  of  travel  in  the 
usual  mode  of  travel.  S.  v.  District 
Court,  49  Moiit.  247,  141  P  659.  (2) 
If  the  statutes  fail  to  designate  the 
court  to  which  change  may  be  taken, 
it  remains  to  the  courts  themselves  to 
designate  the  proper  court,  if  there  be 
one  having  the  requisite  jurisdiction. 
Eumely  Products  Co.  v.  Stakke,  36  S. 
D.  330,  154  NW  828.  (3)  Where  the 
code  does  not  provide  that  the  venue 
shall  be  changed  to  an  "adjoining" 
county,  the  court  will  not  read  the 
word  into  the  code.  Kramer  «.  Heins, 
34  N.  D.  507,  158  NW  1061. 
41-1  Glcnnville  Bank  v.  Deal,  146 
Ga.  127,  90  SE  958. 
[a]  By  answering  and  going  to  trial 
on  merits.  Greeley,  etc.  Irr.  Co.  v. 
Ditch  Co.,  58  Colo  462,  146  P  247; 
O'Eourke  v.  O'Eourke,  58  Colo.  300, 
144  P  890. 

42-3  {a]  And  error  In  denying 
change  is  not  waived  by  going  to  trial. 
Wixom  V.  Hoar,  158  la.  426,  139  NW 
890. 

42-4  [a]  Payment  of  costs. — Where 
court  in  ordering  change  did  not  desig- 
nate the  costs  payable,  and  they  were 
not  paid  in  time  fixed  there  was  no 
waiver  of  change  of  venue,  and  the 
court  to  which  cause  was  sent  was  not 
deprived  of  jurisdiction.  Hamill  v. 
Brew.  Co.,  165  la.  266,  143  NW  99,  145 
NW  511. 

42-7  [a]  Amended  transcript. — An 
affidavit  is  not  necessary  as  a  basis  for 
an  order  for  amended  or  supplemental 
transcript,  when  the  record  shows  the 
absence  of  the  papers  in  the  action. 
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WUkins-Eieks  Co.  v.  McPhail,  169  N. 
C.  558,  86  SE  502. 

43-11  Simpkins  v.  Parsons,  50  Okl. 
786,  151  P  688. 

[a]  After  an  order  of  removal  has 
iieeu  made  the  court  making  it  may 
make  a  restraining  order  as  to  disposi- 
tion'of  property  before  actual  removal. 
Clow  V.  McNeill,  167  N.  C.  212,  83  SE 
308. 

43-12  S.  V.  Ey.  Co.,  245  Mo.  50,  149 
SW  456;  Little  River  Drainage  Dist. 
V.  Tomlinson,  245  Mo.  1,  149  SW  454; 
Shedden  v.  Sylvester,  88  Wash.  348, 
153  P  1. 

[a]  A  mere  clerical  mistake  (1)  in  the 
order  of  change  does  not  deprive  court 
of  jurisdiction.  Chicago  Great  Western 
E.  Co.  V.  Kemper,  256  Mo.  279,  166  SW 
291.  (2)  Thus  an  irregularity  in  the 
designation  of  the  court  does  not  de- 
prive the  proper  court  of  jurisdiction. 
Slayden,  etc.  Mill  v.  Eobinson  (Tex. 
Civ.),  143  SW  294. 

[b]  Costs. — It  has  jurisdiction  to  de- 
termine validity  of  costs  taxed  in  both 
counties.  Asbell  v.  Aldrich,  95  Kan. 
313,  147  P  1126. 

[c]  Payment  of  fees. — In  absence  of 
statute  or  rule  of  court  regarding  pay- 
ment of  fees,  no  jurisdictional  question 
is  involved  in  the  failure  to  pay  fees. 
Brown  v.  iSreer,  16  Ariz.  222,  141  P 
843. 

[d]  Change  of  venue  does  not  vacate 
any  of  the  proceedings  had  in  the  cause 
before  the  change  was  granted.  Belle- 
ville V.  Mitchell,  273  111.  136,  112  NE 
368. 

43-13  Contra,  Poster  v.  Potter,  24 
Ind.  363;  Trook  v.  Trook,  63  Ind.  App. 
272,  110  NE  1004,  113  NE  730;  Nevin 
V.  Nevin,  6  KyLR  511,  thfe  judge  of  the 
receiving  court  ' '  has  power  to  set  aside 
an  order  of  the  chancellor  made  before 
the  transfer." 

44-17  Havner  v.  Eockafellow  (la.), 
165  NW  316. 

44-19  Starkey  v.  Parker  (Cal.  App.), 
186  P  195;  S.  v.  Whisler  (Ida.),  185  P 
845;  Kay  v.  Elsholtz,  138  Minn.  153, 
164  NW  665;  Santiago  v.  Caban,  23 
P.  E.  472;  Hamilton  v.  S.  (Tex.  Cr.), 
201  SW  1009.  See  McNeill  &  Co.  v. 
Doe,  163  Cal.  338,  125  P  345. 
[a]  In  Pennsylvania  no  appeal  wiU 
lie  where  a  county  is  a  party  except  for 
an  abuse  of  power.  Pittsburgh,  etc. 
Bridge  Co.  v.  Allegheny  County,  239 
Pa.  67,  86  A  693. 


[b]  Appeal  lies  from  order  (1)  grant- 
ing a  change  of  venue  (Kramer  v. 
Heines,  34  N:  D.  507,  158  NW  1061), 
(2)  or  refusing  such  change.  Owens  v. 
Wilmer,  131  Md.  175,  101  A  686. 
44-20  Mosley  v.  Lumb.  Co.,  122 
Ark.  227,  183  SW  187;  McNeill  &  Co. 
V.  Doe,  163  Cal.  338,  125  P  345;  Hut- 
son  V.  Wood,  263  111.  376,  105  NE  343; 
Houser  v.  Laughlin,  55  Ind.  App.  563, 
104  NE  309;  Silverstone  v.  Assur.  Corp., 
176  Mich.  525,  142  NW  776;  Boyd  v. 
E.  Co.,  97  Neb.  238,  149  NW  818; 
Hinton  v.  E.  Co.,  83  Neb.  835,  120  NW 
431;  Stoekwell  v.  Haigh,  23  N.  D.  54, 
135  NW  764. 

[a]'  When  defendant  is  sued  in  county 
other  than  that  of  his  residence  the 
trial  court  has  no  discretion  but  the 
motion  for  change  must  be  granted  and 
refusal  to  grant  the  change  is  review- 
able. Atchison,  T.  &  S.  P.  E.  Co.  «. 
Mershon,  181  la.  892,  165  NW  86. 


CHATTEL  MORTGAGES 
48-2     Shaffner  v.  Greenwald,  193  HI. 
App.  77. 

[a]  Tender  must  be  made  before 
mortgagor  can  maintain  action  of  re- 
plevin. Danehes  v.  Pariser,  145  NYS 
1066. 

50-15  Hood  V.  Jenkins  (Ala.  App.), 
75  S   871. 

Erratum.  —  Cross-reference  to  title 
"Complaint,  Petition  and  Declaration" 
should  be  to  title  "Declaration  and 
Complaint." 

50-18  [a]  Measure  of  damages  is 
the  difference  between  the  market 
value  of  the  property  at  the  time  of 
the  cou%'ersion  and  the  debts  then  ex- 
isting, which  were  liens  upon,  and  sat- 
isfied by,  the  sale  of  the  property. 
Continental  Gin  Co.  i.  De  Board,  33 
Okl.  66,  123  P  159. 

[b]  Demand  is  not  a  necessary  condi- 
tion precedent  to  maintaining  an  action 
of  wrongful  conversion  after  the  con- 
version has  been  completed,  and  the 
property  has  passed  out  of  the  posses- 
sion of  the  defendant.  Continental  Gin 
Co.  V.  De  Bord,  33  Okl.  66,  123  P  159. 

[c]  Delay  in  commencing  proceedings 
to  foreclose,  after  taking  possession,  is 
not  a  conversion,  though  it  may  be 
grounds  >for  damages.  Miller  v.  Biggs 
(Mo.  App.),  183  SW  713;  Case  Thresh- 
ing Mach.  Co.  V.  Barney,  54  Okl.  686, 
154  P  674. 
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50-ld  [a]  When  sued  for  conversion 
of  the  security,  mortgagee  may  plead 
and  prove,  in  mitigation  of  damages, 
the  amount  of  the  mortgage  indebted- 
ness at  the  time  of  the  conversion. 
Miller  v.  Biggs  (Mo.  App.),  183  SW 
713:  Smythe  v.  Muri,  34  N.  D.  242.  158 
NW  264. 

[b]  In  foreclosing  before  default,  the 
notice  need  not  recite  the  fact  that 
the  mortgagee  deemed  himself  inse- 
cure and  had  declared  the  debt  due. 
Allen  V.  Morris,  87  Wash.  268,  151  P 
827. 

50-20  Eich  v.  Young,  176  Ky.  813, 
197  SW  442. 

51-24  Hart  v.  Bank,  37  N.  D.  9,  163 
NW  530. 

52-29     Farmers  Sav.  Bk.  v.  Trust  Co. 
(Mo.  App.),  196  SW  35. 
52-30     See  Chicago,  E.  I.  &  P.  E.  Co. 
V.  Earl,  121  Ark.  514,  181  SW  925. 
54-34     [a]       Laches. — A    bill    to    re- 
deem from  a  chattel  mortgage,  if  main- 
tainable at  all,  must  be  prosecuted  with 
promptness    and   diligence,    and   before 
the  parties  have  their  positions.     A  de- 
lay of  six  years  is  too  long.     Osborne 
V.  Morgan,  171  111.  App.  549. 
54-35     Drummond   v.   Trickey    (Me.), 
108  A  72;   Greene  v.  Washington,  105 
S.  C.  137,  89  SE  649. 
55-36     Norris  v.  Bank,  38  N.  D.  276, 
165  NW  570. 

55-37  Norris  v.  Bank,  38  N.  D.  276, 
165  NW  570. 

.55-38  [aj  Parties  plaintiff.  —  Per- 
sons jointly  interested  in  the  property 
covered  by  the  mortgages  are  proper 
co-complainants  in  an  action  for  ac- 
counting or  redemption.  Zadek  v.  Bur- 
nett, 176  Ala.  80,  57  S  447. 
55-39  [a]  Where  there  is  a  com- 
munity of  Interest  in  the  mortgaged 
property  between  the  complainants,  the 
bill  is  not  bad  for  multifariousness. 
Zadek  v.  Burnett,  176  Ala.  80,  57  S 
447. 

5ti-41  Watts  V.  Greenwood,  49  Utah 
118,  162  P  72. 

56-42  Blake  v.  Bank,  197  Ala.  611, 
73  S  114. 

56-45  Bank  v.  Freeman  (Ala.),  75  S 
325;  Crouch  v.  Fahl,  63  Ind.  App.  257, 
113  NE  1009. 

57-46  Shorter  v.  Dail,  122  Md.  101, 
89  A  329. 

57-47  Gate  v.  Merrill,  116  Me.  432, 
102  A  235 1  Eeeve's  v.  Hathcock,  114 
Miss.  555,  75  S  384;   Walker  v.  Sutton 


(Mo.  App.),  196  SW  51;  Gerlach  Bank 
V.  Herd  (Okl.),  159  P  901. 
[a]  Instructions  held  proper  as  to 
right  of  mortgagee  to  take  possession 
of  property  when  he  deems  himself  in- 
secure. Wertz  V.  Barnard,  32  Okl.  426, 
122  P  649. 

57-48  [a]  In  Indiana  under  Bums' 
St.,  1908,  §8636,  where  a  mortgagee 
does  not  take  possession  of  the  house- 
hold goods  upon  execution  of  the  mort- 
gage, but  leaves  them  in  the  possession 
of  the  mortgagor,  his  assignee  can  not 
recover  them  in  an  action  of  replevin; 
his  only  remedy  is  to  foreclose  the 
mortgage.  Drimmie  v.  Hendrickson,  51 
Ind.  App.  198,  99  NE  436. 
58-50  \a]  That  a  mortgage  will  not 
support  trover.  See  Dewit  v.  Bozeman, 
17  Ga.  App.  666,  87  SE  1100. 
fb]  Right  of  junior  lien  holder. 
Where  a  senior  lien  holder  consents  to 
the  conversion  of  the  property  by  the 
debtor,  his  right  of  priority  over  jun- 
ior lien  holder  is  lost,  and  later  A  chat- 
tel mortgaget  may  maintain  an  action 
against  the  mortgagor  for  the  wrong- 
ful conversion  of  the  property.  Na- 
tional Citizens'  Bank  v.  McKinleyj  118 
Minn.  162,  136  NW  579. 
[c]  Though  the  action  is  replevin  in 
iopn,  recovery  may  be  had  in  conver- 
sion. National  Citizens'  Bank  v.  Mc- 
Kinley,  118  Minn.  162,  136  NW  579. 
58-51  Watts  V.  Greenwood,  49  Utah 
118,  162  P  72. 

58-54    Blake  v.  Bank,   197  Ala.  611, 
73    S    114;    Green   v.   Machine    Co.,   30 
Ida.  .-ISO,  164  P  1016. 
59-56     Keane  v.  Kibble,  28  Ida.  274 
154  P  972. 

[a]  The  court  is  without  jurisdiction 
to  appoint  a  receiver  for  all  the  de- 
fendant's property  when  the  litiga- 
tion involves  oaly  an  undivided  half 
interest  in  property  incapable  of  divis- 
ion. Thomas  v.  Armstrong,  51  Okl. 
203,  151  P  689. 

59-58  Wright  v.  Wright,  180  Ala. 
343,  60  S  931;  Brown  v.  Erb-Harper- 
Kigney  Co.,  48  Mont.  17,  133  P  691. 
fa]  Insolvency  of  defendant. — A  veri- 
fied petition  that  plaintiff  believes  that 
the  defendants  are  insolvent  or  in  im- 
minent danger  thereof,  does  not  war- 
rant the  appointment  of  a  receiver  in 
an  ex  parte  application  therefor.  Man- 
nos  V.  Bishop-Babco(ik-Becker  Co.,  181 
Ind.  343,  104  NE  579. 


469 


Vol.5 


CHATTEL  MORTGAGES 


[b]  Property  lialile  to  execution. 
Whei'e  a  party  has  a  bill  ponding  for 
foreclosure  of  a  mortgage  and  the  prop- 
erty ia  levied  upon  under  an  execution 
in  a  distress  proceeding  for  rent,  he 
may  by  proper  application  in  the  fore- 
closure suit,  either  by  amendment  or 
supplemental  bill,  have  a  receiver  ap- 
pointed in  such  foreclosure  suit,  and 
a  restraining  order  against  anyone  seek- 
ing to  take  the  property  by  execution. 
Guerra  v.  Nistal,  66  Fla.  579,  64  S  236. 
59-60  Ex  parte  Logan,  185  Ala.  525, 
64  S  570. 

[a]  Insolvency  of  third  party  holding 
the  property. — In  an  action  at  law  to 
foreclose  a  chattel  mortgage  where  the 
property  has  been  put  into  the  hands 
of  a  third  person,  who  is  insolvent  and 
wasting,  to  the  destruction  of  plain- 
tiff's lien,  the  court  may  exercise  its 
equity  powers  and  appoint  a  receiver, 
and  in  such  case  the  solvency  or  in- 
solvency of  the  debtor  does  not  affect 
the  question.  Commerce  Trust  Co.  v. 
White,   169   Mo.   App.   5,   164   SW  864. 

[b]  Appointment  of  a  receiver  will  be 
denied  where  it  appears  that  the  prop- 
erty involved  is  being  devoted  to  the 
purposes  for  which  it  was  set  apart, 
and  that  the  creditors  are  not  suffering, 
nor  are  liable  to  suffer  any  substantial 
injury  before  the  final  decree.  Brown 
V.  Erb-Harper-Eigney  Co.,  48  Mont.  17, 
133  P  691. 

[e]  Auxiliary  remedies.  —  Under  the 
New  York  procedure  the  holder  of  a 
chattel  mortgage  who  brings  an  action 
in  the  supreme  court  for  foreclosure, 
after  default,  is  not  entitled  to  a  war- 
rant of  seizure  or  attachment  where 
he  fails  to  show  matters  required  by 
§636,  Code  Civ.  Proc.  Faraci  v.  Mailer, 
154  App.  Div.  303,  138  NYS  961.  See 
also  vol.  3,  p.  325,  n.  58. 
60-61  Case  Threshing  Machine  Co.  v. 
Johnson,  152  Wis.  8,  139  NW  445. 
60-62  [a]  Execution  against  mort- 
gaged property. — The  fact  that  a  mort- 
gagee sued  the  mortgagor  at  law  on 
the  mortgaged  debt  and  levied  on  the 
mortgagor's  interest  in  the  property, 
but  without  satisfaction  of  the  debt, 
did  not  constitute  a  waiver  of  the 
mortgage  lien  so  as  to  preclude  the 
mortgagee  from  recoveVing  <;he  chat- 
tels in  detinue.  Logan  v.  Smith  Bros. 
&  Co.,  9  Ala.  App.  459,  63  S  766. 
60-64  [a]  Attaching  for  unsecured 
debt.  —  Under    the    California    statute 


while  the  mortgagee  can  maintain  only 
one  action  for  the  recovery  of  the  debt 
secured  by  the  mortgage,  he  may  attach 
the  property  for  an  unsecured  debt 
without  thereby  waiving  his  mortgage, 
there  being  no  inconsistency  in  the 
assertion  of  the  two  claims.  Flores  v. 
Stone,  21  Cal.  App.  105,  131  P  348, 
351,  352. 

60-65  Black  v.  Slocumb  Mule  Co.,  8 
Ala.  App.  440,  62  S  308;  Hill  v.  Mar- 
shall, 18  Gel.  App.  652,  90  SE  175;  Cate 
V.  Merrill,  109  Me.  424,  84  A  897; 
Tiedt  V.  Boyce,  122  Minn.  283,  142  NW 
195. 

[aj  Agreement  to  carry  mortgagor. 
An  agreement  unsupported  by  a  con- 
sideration to  carry  the  mortgagor  for 
a  time,  does  not  impair  the  right  of 
the  mortgagee  to  possession  of  the 
mortgaged  chattels,  or  impose  a  condi- 
tion on  his  right  to  bring  detinue  for 
their  recovery.  Black  v.  Slocumb  Mule 
Co.,  8  Ala.  App.  440,  62  S  308. 

[b]  In  South  Carolina,  the  mortgagee 
may  recover  possession  in  an  action  of 
claim  and  delivery  if  anything  is  due 
upon  the  mortgage.  Sish  v.  Jackson, 
104  S.  C.  163,  88  SE  380. 
61-67  Black  v.  Slocumb  Mule  Co.,  8 
Ala.  App.  440,  62  S  308;  Butts  v.  Lu- 
cia (Tex.  Civ.),  153  SW  686. 
[a]  Detinue  cannot  be  maintained 
against  an  Innocent  purchaser  who  paid 
part  of  purchase  price  before  notice  of 
mortgage.  Donahoo  Horse  &  Mule  Co. 
V.  Durick,  193  Ala.  456,  69  8  545. 
61-68  Barton  v.  Bowlin,  111  Ark. 
123,  163  SW  502;  Stockyards  State  Bk. 
V.  Johnston,  52  Okl.  32,  152  P  585. 

[a]  In  Arkansas,  §5415  of  Kirby's 
digest  requiring  in  any  suit  to  fore- 
close a  mortgage  or  deed  of  trust,  or  to 
replevy  under  such  mortgage  or  deed 
of  trust  any  personal  property,  the  de 
livery  by  the  mortgagee  to  the  mort 
gagor  of  a  verified  statement  of  his 
account,  showing  each  item,  debit  and 
credit,  and  the  balance  due,  does  not 
apply  where  the  debt  remains  wholly 
unpaid  and  there  are  no  credits  there- 
on. Canady  v.  Tucker,  111  Ark.  640, 
164  SW  755. 

[b]  Replevin  will  not  lie  for  an  un- 
divided half  interest  in  chattels  in- 
capable of  djvision.  Thomas  i>.  Arm- 
strong, 51  Okl.  203,  151  P  689. 

[c]  Against  third  persons.  —  After 
breach  of  conditions  mortgagee  under 
a  general  allegation  of  owuers&ip  may 
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maintain  action  of  replevin  against  a 
party  for  interference  with  his  rights. 
Dose  V.  Beatie,  62  Or.  308,  123  P  383, 
125  P  277. 

[d]  The  amount  of  the  unpaid  mort- 
gage deht  inay  be  adjudicated  in  a 
replevin  suit.  Geiser  Mfg.  Co.  i..  Davis, 
110  Ark.  449,  162  SW  59. 
{e]  BepleTiu  by  junior  mortgagee — 
parties. — Where  junior  mortgagee  takes 
eliattels  from  mortgagor  by  writ  of 
replevin,  the  senior  mortgagee  has  a 
right  to  be  made  a  party  to  the  re- 
plevin suit  by  the  court,  and  the  fact 
that  he  styles  his  pleading  an  inter- 
vention, and  is  called  an  intervener,  is 
immaterial.  First  State  Bank  v.  King, 
37.  Okl.  744,  133  P  30,  47  LEA  (NS) 
668. 

62-70  Houston  Nat.  Bk.  v.  Edmonson 
&  Co.  (Ala.),  75  S  568. 
62-71  [a]  But  the  holder  of  a  sec- 
ond mortgage  is  entitled  to  possession 
immediately  on  the  payment  of  the 
prior  mortgage  indebtedness  by  the 
mortgagor.  Ford  v.  Coweta  Hdw.  Co. 
(Okl.),  153  P  865. 

62-75  [a]  The  judgment  in  an  ac- 
tion by  a  mortgagee  for  possession, 
where  the  plaintiff  has  only  a  limited 
interest,  if  the  value  of  the  property 
is  greater  than  this  interest,  the  judg- 
ment should  be  to  restore  the  prop- 
erty or  pay  the  value  of  the  limited  in- 
terest as  assessed  by  the  verdict  of 
the  jury.  Hill  v.  Petty,  111  Miss.  665, 
71  S  910;  Greene  v.  Washington,  105 
S.  C.  137,  89  SE  649. 
62-76  [a]  Time  of  demand.— (1)  A 
demand  of  possession  within  four  days 
after  maturity  of  mortgage,  made  with- 
in a  reasonable  time.  Ellison  v.  Tuok- 
erman,  24  Colo.  App.  322,  134  P  ^163. 
(2)  Possession  must  be  demanded  be- 
fore bringing  suit.  Chase  Bros.  Piano 
Co.  V.  €onners,  182  111.  App.  418. 
62-78  [a]  Failure  to  make  demand. 
Where  damages  for  detention  are  not 
awarded,  the  mortgagor  cannot  com- 
plain of  the  failure  of  the  mortgagee 
bringing  detinue  to  demand  possession 
'before  suit.  Black  v.  Slocumb  Mule  Co., 
8  Ala.  App.  440,  62  S  308. 
63-87  Dabney  v.  Hathaway,  51  Okl. 
658,  152  P  77. 

64-92  [a]  A  denial  based  on  lack 
of  information  and  belief  by  cue  not 
a  party  to  the  mortgage,  puts  the  plain- 
tiff on  proof  of  its  due  execution.  Cros- 


by V.  Fruit  Growers'  Co.,  30  Cal.  App. 
308,  158  P  1070. 

64-93  Wertheimer  Bag  Co.  v.  Hill, 
14  Ala.  App.  623,  71  S  618. 
[a]  Defense  of  release  having  been 
set  up  as  an  affirmative  defense,  being 
the  sole  question  raised  by  the"  answer, 
by  a  subsequent  vendee  of  the  mort- 
gagor when  sued  by  the  mortgagee  for 
possession  of  the  chattel,  such  vendee 
cannot  complain  of  a  holding  that  un- 
less such  release  was  made  out  by 
proof  the  plaintiff  was  entitled  to 
judgment.  Johnson  v.  Bonner  (8.  C), 
75  SB  369. 

64-94  [a]  Partial  defense. — In  re- 
plevin to  recover  possession  of  certain 
chattels  by  virtue  of  a  mortgage,  the 
answer  not  disclosing  a  complete  de- 
fense to  the  mortgage  debt,  but  only  a 
partial  failure  of  consideration,  judg- 
ment properly  entered  in  favor  of  the 
plaintiff.  Jones  v.  Bostick,  35  Okl. 
363,  129  P  718. 

64-95  [a]  Plea  in  detinue,  which 
sets  up  that  the  property  was  claimed 
under  a  mortgage,  which  plaintiff 
through  its  agent  fraudulently  pro- 
cured defendant  to  sign,  in  that  the 
agent  falsely  told  defendant  at  the 
time  he  signed  the  mortgage  that  it 
did  not  cover  the  property  sued  for, 
that  defendant  relied  on  such  repre- 
sentation, and  wholly  relying  thereon, 
signed  the  mortgage  without  knowledge 
that  it  conveyed  or  contained  the  prop- 
erty sued  for,  was  a  good  plea  and  not 
demurrable.  A  plea  in  such  case  which 
failed  to  deny  that  defendant  knew 
he  was  signing  a  mortgage,  and  did  not 
allege  that  plaintiff's  agent  made  any 
false  or  fraudulent  representations  as 
to  the  contents  thereof,  was  insufficient. 
Hoobler  i>.  Harvester  Co.,  185  Ala.  533, 
64  8  567. 

64-96  Greene  v.  Washington,  105  S. 
C.  137,  89  SE  649. 
[a]  Set-off  may  be  proved  (1)  or 
shown  by  defendant  in  any  action  to 
foreclose  a  mortgage  or  deed  of  trust, 
or  to  replevy  under  a  mortgage  or  deed 
of  trust  any  personal  property;  this  ap- 
plies to  action  by  mortgagor  to  recover 
possession  of  the  property  (Geiser  Mfg. 
Co.  V.  Davis,  110  Ark.  449,  162  SW 
59),  (2)  and  also  where  possession  is 
taken  by  the  mortgagee  to  foreclose, 
and  a  tender  is  made  of  the  amount 
due.  Barton  v.  Bowlin,  111  Ark.  123, 
163  SW  502. 
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[b]  Counterclaim. — (1)  Defendants  in 
action  to  recover  possession  of  mort- 
gaged property  may  set  up  a  counter- 
claim for  damages  resulting  to  them 
on  account  of  alleged  false  and  fraud- 
ulent misrepresentations  as  to  the  prop- 
erty sold  on  which  mortgage  was  given, 
and  for  breach  of  warranty.  Hoover 
17.  Thames,  ,96  S.  C.  31,  79  SE  795. 
(2)  In  an  action  of  claim  and  delivery 
defendant  set  up  a  counterclaim  that 
plaintiff  maliciously  brought  the  action, 
held  that  defendant  could  recover  for 
feed  of  chattels  after  seizure  under  gen- 
eral allegatioiis  of  actual  damage  in  the 
counterclaim,  but  his  personal  expenses 
at  place  of  seizure  and  traveling  ex- 
penses in  effort  to  procure  sureties  on 
his  undertaking  could  not  be  recovered 
unless  spfecially  pleaded.  Fuller  v.  Mc- 
Leod,  91  S.  C.  328,  74  SB  647. 
65-98  Pinckard  v.  Cassels,  195  Ala. 
353,  70  S  153;  Poy  v.  Hurley,  172  N. 
C.  575,  90  SE  582;  Haskins  v.  Bank, 
93  Wash.  63,  159  P  1198. 
[a]  "A  mortgagee  cannot  maintain 
an  action  of  trover  for  the  conversion 
of  property  mortgaged  before  the  law 
day  of  the  mortgage,  when  the  right  of 
possession  is  postponed  and  in  the 
mortgagor  until  the  maturity  of  the 
mortgage  debt."  Dixie  rertilizei;  Co. 
V.  Teasley,  14  Ala.  App.  283,  69  S 
988. 

65-99  Hallfors  r.  Gove,  225  Mass. 
266,  114  NE  314;  James  v.  Pettis,  131 
Minn.  438,  159  NW  95;i;  First  N.  Bank 
V.  Baldridge,  37  S.  D.  606,  159  NW 
130;  Bollen  v.  Trading  Co.,  90  Wash. 
400,   156  P  404. 

[a J  The  measure  of  damages  (1)  in 
action  for  conversion  of  mortgaged 
chattels  is  the  fair  market  value  of 
the  property,  provided  such  market 
value  does  not  exceed  the  amount  sued 
for.  Houasels  v.  Coe  (Tex.  Civ.),  159 
SW  864;  Bush  v.  Brown  (Tex.  Civ.), 
152  SW  683.  (2)  For  the  detention  of 
cattle  to  which  the  plaintiff  is  entitled 
!by  virtue  of  a  chattel  mortgage  to  se- 
cure a  debt,  the  measure  of  damage  is 
the  interest  on  the  value  of  the  cattle 
during  the  period  of  their  detention, 
where  they  do  not  exceed  in  value  the 
amount  of  the  debt.  Chattanooga 
State  Bank  v.  Bank,  39  Okl.  255,  134 
P  954. 

rb]  A  foreclosure  proceeding  result- 
ing in  a  deficiency  when  the  security 
fails  te  extinguish  the  debt,  is  no  bar 


to  a  procedure  against  any  person  who 

has    converted    part    of    the    security. 

German-American  S.  Bk.  v.  Grain  Co., 

89  Wash.  376,  154  P  443. 

65-3     Hunter     v.     Abernathy     (Tex. 

Civ.),   188   SW   269. 

65-4     Allen  v.  Forschler   (Mo.  App.), 

189  SW  636. 

[a]  A  prior  mortgagee  may  follow  the 
mortgaged  property  when  wrongfully 
sold  by  a  junior  mortgagee,  the  form- 
er's title  not  being  divested  by  the 
sale,  but  he  is  not  bound  to  do  so  and 
may  bring  an  action  for  damages 
against  the  junior  mortgagee.  Bing- 
ham V.  Harby  &  Co.,  91  S.  C.  121,  74 
SB  369. 

65-5  [a]  Successive  purchasers  of 
mortgaged  property  may  be  joined  as 
defendants  in  an  action  in  trover. 
Baker  v.  Lauderdale  &  Worthy,  14 
Ala.  App.  224,  69  S  299. 
66-6  [a]  Title  in  plaintiff  need  not 
Ije  alleged.  Blount,  Price  &  Co.  v. 
Payne   (Tex.  Oiv.),  187  SW  990. 

[b]  When  such  facts  are  defectively 
alleged,  and  no  demurrer  is  filed,  the 
petition  should  be  held  sufficient  on 
objection  to  the  proof.  Eeynolds  v. 
Morton,  23  Wyo.  528,  154  P  325. 

fc]  An  answer  averring  that  defend- 
ant paid  the  fair  market  price  for  the 
mortgaged  property  and  that  the 
money  so  paid  was  in  turn  paid  to  the 
mortgagee,  states  a  meritorious  de- 
fense. Miller  v.  Bank  &  Trust  Co. 
(Tex.  Civ.),  184  SW  614. 

66  7  Tucker  v.  Pilcher  (Ala.),  75  S 
171. 

66-11  Donnell  v.  Deering  Co.,  115 
Me.  32,  97  A  130. 

[a]  But  not  if  the  wrongdoer  has 
previously  settled  with  the  mortgagor 
in  possession.  Chicago,  E.  I.  &.  P.  E. 
Co.  V.  Earl,  121  Ark.  514,  181  SW 
925. 

66-14  Tucker  v.  Pilcher  (Ala.),  75  S 
171;  Burns  v.  Webb,  174  Ky.  123,  191 
SW  868;  Continental  Gin  Co.  v.  Pan- 
nell  (Okl.),  160  P  598;  Pearson  v. 
Lumber  Co.  (Okl.),  160  P  48;  Lee  v. 
Theater  Co.,  93  Wash.  204,  160  P  435. 
[a]  Purchaser  of  a  note  secured  by  a 
mortgage  becomes  owner  of  the  mort- 
gage by  reason  of  the  transfer  of  the 
note  to  her,  and  has  the  right  to  fore- 
close the  mortgage  without  a  transfer 
indorsed  upon  the  mortgage.  Erdman 
V.  Erdman,  109  Ark.  151,  159  SW  20L 
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66-15  CoUina  v.  Armour  F.  Works, 
18  Ga.  App.  533,  89  SE  1054. 

[a]  Wlere  a  mortgage  note  Is  deliv- 
ered to  payor  through  mutual  mistake, 
the  mortgagee  is  entitled  to  foreclose 
the  mortgage  according  to  its  terms 
without  any  preliminary  action  in 
equity.  Goodin  Merc.  Co.  v.  Organ 
(Mo.  App.),   186  SW  589. 

[b]  Where  the  right  to  foreclose  a 
mortgage  does  not  exist,  an  attempted 
foreclosure  does  not  waive  the  right 
to  assert  title.  Puett  v.  Edwards,  17 
Ga.  App.  645,  88  SE  36. 

[c]  Under  Georgia  practice,  where  the 
mortgage  has  been  foreclosed  and 
property  sold,  the  respective  rights  of 
the  claimants  of  the  fund  may  be  ex- 
peditiously and  completely  settled 
under  a  rule  to  distribute  the  fund. 
Ford  V.  Tifton  Guano  Co.,  144  Ga.  353, 
87  SE  274.  I 

66-16  [a]  Jury  trial. — An  action  to 
foreclose  a  chattel  mortgage  is  essen- 
tially a  suit  in  equity,  and  cannot  be 
transformed  into  an  action  at  law  by 
merely  raising  an  issue  of  law  as  the 
defense  in  the  answer.  The  interposi- 
tior  of  such  a  defense,  therefore,  does 
not  secure  to  the  defendant  the  right 
to  a  trial  by  jury  of  the  legal  defenses 
pleaded.  Gresens  v.  Martin,  27  N.  D. 
231,  145  NW  823. 

[b]  Equity  •will  reform  a  chattel 
mortgage  for.  mutual  mistake,  in  a 
suit  to  foreclose.  Blount,  Price  &  Co. 
V.  Payne  (Tex.  Civ.),  187  SW  990. 
67-17  [a]  Warrant  of  seizure. — ^Under 
the  New  York  practice  in  a  proceed- 
ing to  foreclose  a  chattel  mortgage  af- 
ter default,  the  plaintiff  is  entitled  to 
a  warrant  of  seizure  of  the  mortgaged 
chattels  in  the  possession  of  the  de- 
fendant, without  setting  forth  in  his 
moving  papers  matters  required  by 
§636,  Code  Civ.  Proc.  Coiro  v.  Baron, 
158  App.  Div.  591,  143  NYS  853. 
67-19  [a]  Conflict  of  laws.— Where 
mortgage  is  executed  in  a  foreign 
state,  the  law  of  the  place  where  the 
contract  is  made  determines  its  valid- 
ity and  interpretation;  but  as  to  the 
remedy  and  procedife,  the  lex  fori 
prervails.  Clark  v.  Bank  (Okl.),  157 
P  96. 

67-21  Soger  &  Co.  v.  Maclaire,  165 
NYS  423. 

[a]  A  suit  to  claim  property  under  a 
subordinate  mortgage  in  a  statutory 
trial  of  right  of  property,  is  not  a  bar 


to  a  suit  in  equity  to  redeem  from  a 
prior  mortgagee  and  to  foreclose  as 
against  the  mortgagor.  Brothers  v. 
Russell,  195  Ala.  643,  71  S  450. 
[b]  Where  the  ordinary  remedies  af- 
ford ample  relief,  resort  may  not  be 
had  to  equity  to  foreclose  a  chattel 
mortgage.  Pord  v.  Tifton  Guano  Co., 
144  Ga.  353,  87  SE  274. 
67-22  [a]  Action  to  foreclose  sev- 
eral chattel  mortgages  is  a  perfectly 
proper  proceeding,  and  all  parties  in- 
terested in  the  propertj  should  be 
made  parties  to  the  action.  Griffin  v. 
Armsted,  143  NYS  770. 
67-24  Brown  v.  Gatewood  (Tex. 
Civ.),  150  SW  9.50. 

[a]  Assignee  may  sue,  without  join- 
ing his  assignor,  where  both  the  chat- 
tel mortgage  and  the  note  evidencing 
the  debt  have  been  assigned  to  him. 
Wilson  V.  McCown  &  Co.,  103  Ark. 
422,  147   SW  451. 

68-27  Neblett  v.  Barron,  104  Tex. 
Ill,  160  SW  1167;  Coleman  Nat.  Bank 
!,-.  Cathey  (Tex.  Civ.),  185  SW  661; 
Bollen  V.  Trading  Co.,  90  Wash.  400, 
156  P  404. 

[a]  Claimant  to  property. — An  al- 
legation that  a  person  unlawfully 
seized  and  forcibly  took  the  chattels 
from  the  possession  of  a  trustee  and 
removed  them  from  the  county,  and 
sets  up  a  claim  to  such  chattels,  the 
exact  nature  of  which  is  not  known  to 
the  plaintiff,  is  sufBcient  to  warrant 
the  joining  of  such  person  as  a  party 
defendant  for  the  purposes  of  fore- 
closure. Brown  v.  Gatewood  (Tex. 
Civ.),  150  SW  950. 

68-28  [a]  A  demurrer  for  mis- 
joinder should  be  sustained,  where  the 
complaint  joins  a  party  defendant 
whose  only  connection'  with  the  mat- 
ter in  litigation  is  shown  by  an  allega- 
tion that  she  had  actual  notice  of  the 
advances  to  her  husband  (for  which 
the  mortgage  was  given)  and  shared 
in  their  use  and  enjoyment,  and  that 
the  corn  and  cotton  mortgaged  were 
raised  by  the  mortgagee  on  land 
owned  by  her  and  him  jointly.  West 
V.  Henry,  185  Ala.  168,  64  S  75. 

[b]  The  original  beneficiary  who  has 
parted  with  his  interest  in  the  debt,  is 
not  a  proper  party.  Howell  v.  Walker, 
111  Ark.  362,  164  SW  746. 

68-29  Brothers  V.  Bussell,  195  Ala. 
643,  71  S  450. 
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68-30    Hamilton  v.  Clancey,  196  Ala, 

194,  72  S  15. 

6S-33     Butler  &  Co.  v.  Henry  &  Co. 

(Ala.),    79   S   630;      German-American 

State    Bank    v.    Grain    Co.,    89    Wash.. 

376,   154  P  443. 

69-39    Kern  v.  Herring,  145  Ga.  776, 

89   SB    829;      Guarantee    S.    Bank    v. 

Moore  (Okl.),  163  P  272. 

[a]  It  is  ndt  necessary  to  allege  regis- 
tration, in  a  suit  between  the  parties 
to  a  chattel  mortgage.  Blount,  Price 
&  Co.  V.  Payne  (Tex.  Civ.),  187  SW 
990. 

[b]  Failure  to  allege  Talue  of  the  cot 
ton  converted,  in  the  petition,  must 
be  brought  to  the  attention  of  the 
court  by  special  exception;  a  general 
demurrer  is  not  sufficient,  and  on 
motion  for  new  trial  it  will  be  presum- 
ed that  the  value  of  the  cotton  upon 
which  foreclosure  was  sought  was  an 
amount  within  jurisdiction  of  the 
court.  Houssels  v.  Coe  (Tex.  Civ.), 
15S  SW  864. 

[c]  Failure  to  show  jurisdiction  of 
the  ,  court  over  the  person  of  the  de- 
fendant will  not  render  mortgage  fore- 
closure proceedings  void;  the  defect  in 
the  proceedings  is  amendable  under 
the  statute.  Kinney  v.  Avery  &  Co., 
14  Ga.  App.  180,  80  SE  663. 

[d]  Title  in  plaintiif. — A  complaint  to 
foreclose  three  chattel  mortgages 
which  shows  that  two  were  assigned  to 
J.  L.  and  the  third  given  to  F.  L. 
without  showing  who  F.  L.  is  or  that 
he  is  a  fictitious  person,  nor  how  title 
in  mortgages  was  transferred  from  F. 
L.  to  plaintiff  is  demurrable.  Griffin  v. 
Armsted,  143  NYS  770. 

[e]  An  amendment  to  an  answer  set- 
ting up  that  the  note  secured  by  a 
mortgage  was  given  in  settlement  of  a 
criminal  prosecution,  sets  up  a  good 
defense  and  should  be  allowed.  Me- 
Connell  v.  Bank,  18  Ga.  App.  52,  88 
SE  824. 

69-40  Spooner  v.  Coachman,  18  Ga. 
App.  705,  90  SE  373. 
69-43  [a]  Failure  to  submit  issue 
raised  by  pleadings. — Where  the  plea 
alleges  that  the  mortgage  is  fraudu- 
lerit,  and  the  character  of  the  prop- 
erty and  admitted  facts  raise  a  pre- 
sumption of  fraud,  it  is  error  to  refuse 
to  submit  the  issue  of  fraud.  A.  Blan- 
ton  Grocery  Co.  v.  Taylor,  162  N.  C. 
307,  78  SE  276. 


[b]  Findings. — In  an  action  to  fore- 
close more  than  one  chat'tel  mortgage, 
the  court  must  find  the  amount  due  on 
the  debt  secured  by  each  mortgage  sep- 
arately. First  National  Bank  v.  Ma- 
honey,   23   N.   D.   568,   135  NW  771. 

[c]  Judgment.  —  Statutory  provisions 
which  prescribe  certain  essential  ele- 
ments of  a  valid  judgment  foreclosing 
a  lien  on  personal  property  must  be 
complied  with  in  all  material  respects. 
First  National  Bank  v.  Mahoney,  23  N. 
D.  568,  135  NW  771. 

69-44  Bank  of  Andalusia  v.  Free- 
man (Ala.),  75  S  325;  Bowdoin  v. 
Bedsole  (Ala.),  75  S  167;  Case  T.  M. 
Co.  V.  Copren  Bros.,  32  Cal.  App.  194, 
162  P  647;  Hudson  v.  Gunn,  20  Ga. 
App.  95,  92  SE  546;  Continental  Gin 
Co.  V.  Pannell  (Okl.),  160  P  598;  Ow- 
ings  V.  Shaw,  107  S.  C.  258,  92  SE  474; 
Butts  V.  Lucia  (Tex.  Civ.),  153  SW 
686. 

70-51  [a]  Sale  by  special  order 
of  court. — Where  a,  mortgage  on  per- 
sonalty is  foreclosed  in  the  statutory 
manner,  and  the  defendant  interposes 
an  affidavit  of  illegality,  but  faUs  to 
replevy  the  property,  it  may  be  sold 
by  special  order  of  the  court  as  in  the 
case  of  perishable  property  or  property 
which  is  expensive  to  keep,  or  liable 
to  deteriorate  from  keeping.  Armi- 
stead  V.  Weaver,  140  Ga.  740,  79  SE 
783. 

70-52  Walker  v.  Sutton  (Mo.  App.), 
195  SW  51. 

70-53  Armistead  v.  Weaver,  140  Ga. 
740,  79  SE  783;  Edwards  v.  Price,  11 
Ga.  App.  658,  75  SE  1067,  holding  that 
failure  to  make  this  affidavit  renders 
foreclosure  proceedings  and  execution 
and  levy  based  upon  it  mere  nullities. 
See  Hillis  v.  Comer  &  Co.,  14  Ga.  App. 
30,  79   SE  930. 

[a]  Affidavit  of  illegality,  being  in- 
terposed by  the  defendant  to  the  fore- 
closure, grounds  thereof  which  are  not 
a  proper  defense  will  be  stricken  out 
on  demurrer.  Armistead  v.  Weaver, 
140  Ga.  740,  79  SE  783. 
71-54  Spooner  v.  Coachman,  18  Ga. 
App.  705,  90  SE  373;  Jankowltz.  v. 
Kaplan,  138  Minn.  452,  165  NW  273. 
[a]  Provisions  of  mortgage  control. 
Even  though  the  statute  prescribes 
what  notice  of  the  sale  shall  be  given, 
yet  the  directions  of  the  mortgagee 
must  be  observed  if  such  directions  are 
not  prohibited  by   the   statute.     Ault- 
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man  &   Taylor  Co.  v.  Forest,   23   Colo. 
App.  558,  130  P  1086. 
71-55     [a]     One     who     is    not    the 
"mortgagor   or   person  holding   under 
him"  is  not  entitled  to  notice.  Bocash 
V.  Martin,  90  Vt.  1,  96  A  332. 
71-57     [a]    Recording  notice  manda- 
tory.— A  statute   requiring   the   record- 
ing of  the  notice  with  an  affidavit  of 
service     is    mandatory     and     must    be 
strictly  complied  with.    Beade  v.  Bank, 
211  Mass.  320,  97  NE  773. 
71-62     Stockyards  Loan  Co.  r.  Nich- 
ols, 243  Fed.  611,  156  CCA  209;   Has- 
kins  V.  Bank,  93  Wash.  63,  159  P  1198. 
71-63    Bowdoin  v.  Bedsole  (Ala.),  75 
S  167;   Emerson-Brantingham  Imp.   Co. 
V.  Paul,  163  Wis.  589,  158  NW  326. 
72-70    Aultman  &  Taylor  Co.  v.  For- 
est, 23  Colo.  App.  558,  130  P  1086. 
72-73      Lipsohn    v.      Goldstein,      212 
Mass.   144,   98   NE   703,   40   LEA(NS) 
627. 

[a]  A  mortgagee  who  sells  at  prlrate 
sale  is  held  responsible  and  account- 
able for  at  least  the  fair  and  reason- 
able value  of  the  property,  regardless 
of  the  price  actually  received  by  him. 
The  rule  is,  of  course,  less  rigid  where 
the  sale  is  at  public  outcry.  Zadek  v. 
Burnett,  176  Ala.  80,  57  S  447. 
73-83  Hanesley  v.  Council,  147  Ga. 
27,  92  SE  530;  Hardy  v.  Luke,  18  Ga. 
App.  423,  89  SE  540. 
74-92  Lipsohn  v.  Goldstein,  212 
Mass.  144,  98  NE  703,  40  LKA(N;S) 
627;  Greene  v.  Washington,  105  S.  C. 
137,  89  SB  649. 

[a]  An  indebtedness  not  secured  by 
the  mortgage  cannot  be  satisfied  out 
of  the  proceeds  of  the  sale  of  the  mort- 
gaged property,  without  the  consent  of 
the  debtor,  and  his  consent  cannot  be 
presumed  in  the  absence  of  any  evi- 
dence. Eush  V.  First  Nat.  Bank  (Tex. 
Civ.),  160   SW  319. 

[b]  A  mortgagee  of  tobacco  sold 
under  the  mortgage,  while  accountable 
for  its  reasonable  value,  is  entitled  to 
1)6  credited  with  the  reasonable  cost 
of  grading  and  marketing  the  tobacco. 
Carroll  v.  James,  162  N.  C.  510,  77  SE 
337. 

[c]  The  junior  mortgagee  of  the  prop- 
erty is  putitled  upon  a  sale  of  the 
mortgaged  property,  to  any  part  of  the 
proceeds  remaining  after  satisfying 
prior  incumbrances,  to  the  extent  of 
his  lien  debt.  Vale  v.  Stubblefield,  39 
Qkl.  462,  185  P  933. 


[d]  Expenses  of  mortgagor  incurred 
in  care  and  management  of  mortgaged 
chattels  should  not  be  deducted  from 
the  proceeds  of  the  sale  and  the  re- 
mainder only  appTied  upon  the  debt  se- 
cured by  the  mortgage.  Bodgers  v. 
Nat.  Bank  (Tex.  Civ.),  152  SW  1176. 
75-96  Northern  Brewery  Co.  v.  Prin- 
cess Hotel,  78  Or.  453,  153  P  37. 
75-97  Maris  v.  Levy,  112  Miss.  77, 
72  S  860. 

75-98    Case  T.  M.  Co.  v.  Copren  Bros., 
32  Cal.  App.  194,  162  P  647. 
75-99     Lee  v.  Theater  Co.,  93  Wash. 
204,   160  P  435. 

75-1  [a]  A  personal  judgment  can- 
not be  entered  against  the  defendant 
by  the  clerk,  unless  the  amount  due 
on  the  indebtedness  is  found  and  a 
personal  judgment  ordered  therefor,  or 
for  a  deficiency.  First  Nat.  Bank  v. 
Mahoney,  23  N.  D.  568,  135  NW  771. 
75-2  Kightlinger  v.  S.,  105  Ark.  172, 
150  SW  690;  McElroy  v.  S.,  67  Tex. 
Cr.   603,   150   SW   797. 

[a]  Indictment.  —  "It  is  the  better 
practice  to  set  out  the  mortgage,  or 
state  the  agibstance  of  it  in  the  in- 
dictment; and,  to  be  a  valid  indict- 
ment, it  must  at  least  set  out  that  it 
was  given  to  secure  an  indebtedness, 
naming  the  amount,  and  that  the  debt 
was  unpaid."  McElroy  v.  S.,  67  Tex. 
Cr.   603,   150   SW   797. 

[b]  Duplicity. — ^Under  a  statute  mak- 
ing it  larceny  fraudulently  to  conceal, 
or  to  sell  or  dispose  of  mortgaged  prop- 
erty, an  information  charging  the  de- 
fendant in  a  single  count  with  conceal- 
ing, selling  and  disposing  of  such  prop- 
erty is  not  subject  to  a  motion  to 
quash  because  of  duplicity.  S.  v. 
Taylor,  90  Kan.  438,  133  P  861. 
76-4  [a]  The  existence  of  the  debt 
at  the  time  of  the  commission  of  the 
offense  must  be  alleged,  but  where  the 
indictment  alleged  that  defendant  sold 
a  cow,  of  a  certain  value  upon  which 
one  W.  had  a  lien  by  virtue  of  a  cer- 
tain mortgage  or"  deed  of  trust,  with 
intent  to  defeat  W.,  the  holder  of  the 
lien,  in  the  collection  of  his  debt,  it 
was  held  that  the  existence  of  the  debt 
was  suflSeiently  alleged.  Osborne  v.  S., 
100  Ark.  440,  160  SW  215. 

76-5  [a]  Variance. — Where  the  in- 
dictment alleges  that  the  property  was 
subject  to  mortgage,  proof  that  prop- 
erty was   subject  to  a  deedl  of  t^us^ 
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does  not  constitute  variance.  Osborne 
V.  S.,  109  Ark.  440,  160  SW  215. 
76-6  [a]  Value  of  the  property  sold 
and  amount  of  the  debt  must  be  al- 
leged. Kightlinger  v.  S.,  i05  Ark.  172, 
150  SW  690. 

76-8  [a]  Means  of  fraudulent  con- 
cealment.— An  information  so  far  as  it 
charges  fraudulent  concealment  of 
mortgaged  property,  is  not  subject  to 
a  motion  to  quash  on  the  ground  that 
the  specific  means  employed  to  that 
end  are  not  stated.  S.  v.  Taylor,  90 
Kan.  438,  133  P  861. 
77-9  [a]  Consent  of  mortgagee. — ^A 
mortgagor  who  claims  that  the  sale 
was  with  consent  of  mortgagee  is  en- 
titled to  have  the  issue  of  consent  sub- 
mitted to  the  jury.  Lawhorn  v.  S.,  108 
Ark.  474,  158  SW  113;  Cowart  v.  S., 
71  Tex.  Cr.  116,  158  SW  809. 
77-12  S.  V.  Burton,  101  Kan.  62,  165 
P  847. 

77-13    Wiley  v.  8.  (Ala.  App.),  75  S 
641. 

77-14    S.  V.  Taylor,  90  Kan.  438,  133 
P861. 


CHOICE   AND  ELECTION  OF  REM- 
EDIES 

79-1  Jackson  v.  Industrial  Board, 
280  111.  526,  117  NE  705;  Phillips  v. 
Hooker,  134  Tenn.  457,  184  SW  12; 
Howard  v.  Paulson  Co.,  41  Utah  490, 
127  P  284. 

[a]  When  applicable. — (1)  The  rule 
of  election  of  remedies' has  application 
only  where  the  party  against  whom  it 
is  invoked  has  two  inconsistent  reme- 
dies at  his  disposal  at  the  time  of  the 
supposed  election.  Wiseman  v.  Cot- 
tingham,  107  Tex.  68,  174  SW  281.  (2) 
The  doctrine  of  election  of  remedies  is 
usually  predicated  upon  inconsistent 
remedial  rights.  Zimmerman  v.  Hard- 
ing, 227  U.  S.  489,  33  Sup.  Ct.  387,  57 
L.  ed.  608;  Capital  City  Bank  v.  Hil- 
son  64  ria.  206,  60  S.  189;  Schwarz- 
schild  &  Sulzberger  Co.  v.  Shapiro,  182 
111.  App.  40;  "Virtue  v.  Mfg.  Co.,  123 
Minn.  17,  142  NW  930,  1136;  Hartwig 
f.  Ins.  Co.,  167  Mo.  App.  128,  151  SW 
477;  Omaha  v.  Eedick,  61  Neb.  163, 
85  NW  46;  Clark  i;.  Hall,  54  Neb.  479, 
485,  74  NW  856,  858;  Sciaballa  v. 
Surety  Co.,  166  App.  Div.  677,  152 
NYS  760;  Fifty -Fourth  St.  Realty  Co. 
V.  Goodman,  80  Misc.  639,  141  NYS 
959;  Bull  v.  Bearden  (Tex.  Civ.),  159 
SW  1177;  Gibson  v.  Oppenheimer  (Tex. 


Civ.),  154  SW  694;  Whitney  v.  Parish 
of  Vernon  (Tex.  Civ.),  154  SW  264; 
Howard  v.  3.  P.  Paulson  Co.,  41  Utah 
490,  127  P  284. 

80-a  Wall  V.  Copper  M.  Co.,  216  Fed. 
242;  Flynn-Harris-Bullard  Co.  v. 
Hampton,  70  Fla.  231,  70  S  385;  Nave 
V.  Powell,  62  Ind.  App.  274,  110  NE 
1016;  MoCreary  v.  McGregor  (la.), 
167  NW  633;  Goldberger  Iron  Co.  v. 
Iron  &  S.  Co.,  153  Ky.  20,  154  SW 
374;  McDonald  v.  Young,  198  Mich. 
620,  165  NW  678;  Brown  v.  Howard, 
264  Mo.  466,  175  SW  52;  Hargadine- 
McKittrick  D.  6.  Co.  v.  Warden,  151 
Mo.  578,  52  SW  593;  Eobertson  v. 
Robertson  (Nov.),  180  P  122;  Gabel  v. 
Homes  Co.,  221  N.  Y.  578,  116  NE 
1046;  Eodermund  v.  Clark,  46  N.  Y. 
354;  Eobison  v.  Bass,  80  Misc.  132,  141 
NYS  693;  Crinieri  v.  Gross,  184  App. 
Div.  817,  172  NYS  695;  In  re  Farmers 
L.  &  T.  Co.,  181  App.  Div.  642,  168 
NYS  952;  Pate  v.  Ins.  Co.,  138  NYS 
249;  Eoney  v.  Halvorsen  Co.,  29  N.  D. 
13,  149   NW  688;   Eehfield  v.  Winters, 

62  Or.  299,  125  P  289;  Turnpike  Co.  v. 
Turnpike  Co.,  2  Swan  (Tenn.)  282; 
Bauman  v.  Jaffray,  6  Tex.  Civ.  App. 
489,  26  SW  260. 

81-3  Weeke  v.  Reeve,  65  Fla.  374,  61 
S  749;  Fleming  v.  Bd.  of  Comrs.  (N. 
C),  98  SE  449;  Phillips  v.  Rooker,  134 
Tenn.  457,  184  SW  12. 
[a]  Difference  between  election  and 
estoppel,  etc.  Phillips  v.  Rooker,  134 
Tenn.  457,  184  SW  12. 
81-4  Doyle  v.  Fish  Corp.,  234  Fed. 
47,  148  CCA  63;  Bistline  v.  V.  S.,  229 
Fed.  546,  144  CCA  6;  Hogan  v.  R.  Co., 
223  Fed.  890,  139  CCA  328;  In  re  Stew- 
art, 178  Fed.  463;  Calhoun  County  v. 
Const.  Co.,  152  Ala.  607,  44  S  876;  Mc- 
Gibbon  v.  Schmidt,  172  Cal.  70,  155  P 
460;  Capital  City  Bank  v.  Hilson,  64 
Fla.  206,  60  S  189;  Malsby  v.  Gamble, 

63  Fla.  508,  57  S  687;  Puett  v.  Ed- 
wards, 17  Ga.  App.  645,  88'  SE  36; 
Garrett  r.  Farwell  Co.,  199  111.  436,  65 
NE  361;  Gibba  v.  Jones,  46  111.  319; 
Nave  r.  Powell,  62  Ind.  App.  274,  110 
NE  1016;  Wells  v.  Tel.  Co.,  144  la. 
605,  123  NW  371;  Virtue  v.  Mfg.  Co., 
123  Minn.  17,  142  NW  930,  1136;  Mar- 
shall f.  Oilman,  52  Minn.  88,  53  NW 
811;  In  re  Van  Norman,  41  Minn.  494, 
43  NW  334;  Spurr  v.  Ins.  Co.,  40  Minn. 
424,  42  NW  206;  JohnsoH-Brinkman 
Co.  V.  Bank,  116  Mo.  558,  22  SW  813; 
Fitzgerrell   v.    Trust   Qo.    (Mo.   App.), 
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187  SW  600;  Hartwig  c.  Ins.  Co.,  167 
Mo.  App.  128,  i51  SW  477;  Hill  v. 
Combs,  92  Mo.  App.  242;  O'Meara  v. 
McDermott,  43  Mont.  189,  115  P  912; 
Commercial  Nat.  Bk.  v.  Faser,  99  Neb. 
105,  155  NW  601;  Stone  v.  Snell,  86 
Neb.  581,  125  NW  1108;  Chicago,  B. 
&  Q.  E.  Co.  V.  Olsen,  70  Neb.  559,  97 
NW  831;  Omaha  v.  Eedick,  61  Neb. 
163,  83  NW  46;  McNutt  v.  Hilkins,  80 
Hun  235,  29  NYS  1047;  Thomas  v. 
Zahka,  99  Misc.  333,  164  NYS  193; 
Heap  6.  Scranton,  7  Pa.  Super.  32; 
Sanford  v.  Cobe  (Tex.  Civ.),  172  SW 
584;  McLane  v.  Haydon  (Tex.  Civ.), 
160  SW  1146;  Whitney  v.  Parish  of 
Vernon  (Tex.  Civ.),  154  SW  264;  How- 
ard V.  J.  P.  Paulson  Co.,  41  Utah  490, 
127  P  284;  Detroit  H.  &  L.  Co.  v.  Stev- 
ens, 20  Utah  241,  58  P  193;  Pierce  v. 
Mitchell,  87  Vt.  538,  90  A  577;  De- 
rosia  v.  Ferland,  86  Vt.  15,  83  A  271; 
Babeock,  Cornish  &  Co.  v.  Urquhart, 
53  Wash.  168,  101  P  713;  Fuller-War- 
ren Co.  V.  Harter,  110  Wis.  80,  85  NW 
698,  84  AmSt  867,  53  LEA  603. 
[a]  IMisconception  of  remedies. — Where 
a  wrong  has  been  perpetrated  and  the 
victim  is  doubtful  which  of  two  in- 
consistent remedies  is  the  right  one, 
he  may  pursue  both  until  he  recovers 
through  one,  and,  in  the  absence  of 
facts  creating  an  equitable  estoppel, 
his  prosecution  of  the  wrong  remedy  to 
a  judgment  of  defeat  will  not  estop 
him  from  subsequently  pursuing  the 
right  one  to  victory.  Union  Cent.  Life 
Ins.  Co.  V.  Drake,  214  Fed.  536,  131 
CCA  82;  Eankin  v.  Tygard,  198  Fed. 
795,  119  CCA  591. 

[b]  An  election  of  remedies  ob- 
tained by  fraud  and  misrepresentation 
of  the  defendant  is  not  binding  upon 
the  plaintiff.  Garrett  v.  Farwell  Co., 
199  111.  436,  65  NE  361. 
83-5  Gjaybill  v.  Corlett,  60  Colo.  551, 
154  P  730;  Sullivan  &  Co.  v.  Eamsey 
(Tex.  Civ.),  155  SW  580. 
83-6  Eehfleld  v.  Winters,  62  Or.  299, 
125  P  289 

83-7  Crittenden  v.  St.  Hill,  34  Cal. 
App.  197,  166  P  1016;  Grizzard  v.  Fite, 
137  Tenn.  103,  191  SW  969;  Walter, 
etc.  Co.  V.  Hopkins  (Tex.  Civ.),  195 
8W  656. 

84-8  Union  Cent.  Life  Ins.  Co.  v. 
Drake,  214  Fed.  536,  131  CCA  82; 
Logan  V.  Smith  Bros.  &  Co.,  9  Ala. 
App.  459,  63  S  766;  Schwarzschild  & 
Sulzberger  Qo.  v-  Shapiro,  182  111.  App. 


40;  Sarbach  v.  Fidelity  &  Deposit  Co., 
87  Kan.  774,  125  P  63;  Washbon  v. 
Bank,  86  Kan.  468,  121  P  515;  Eeyn- 
olds  );.  Bank,  198  Mo.  App.  323,  200 
SW  711;  Schepp  &  Co.  v.  Mfg.  Co., 
168  NYS  636;  In  re  Pennsylvania  Gas 
Co.,  103  Misc.  37,  169  NYS  820; 
Pritchard  v.  Williams,  175  NC  319,  95 
SE  570;  International  &  G.  N.  Ey.  Co. 
V.  Concrete  In  v.  Co.  (Tex.  Civ.),  201 
SW  718;  Bull  v:  Bearden  (Tex.  Civ.), 
159  SW  1177;  Howard  v.  Paulson  Co., 
41  Utah  490,  127  P  284;  O'Donnell  -v. 
McCool,  89  Wash.  537,  154  P  1090; 
Orenstein-Kofppel  Co.  v.  Martin,  77  W. 
Va.  793,  88  SE  1064;  Zwietusch  v. 
Luehring,  156  Wis.  96,- 144  NW  257. 
[a]  Affirmance  and  deceit. — ^One  may 
sue  to  enforce  his  rights  under  a  con- 
tract and  at  the  same  time  maintain 
an  action  for  deceit.  Dilley  v.  Bank, 
108  Ark.  342,  158  SW  144;  Schwarz- 
schild &  Sulzberger  Co.  v.  Shapiro,  182 
111.  App.  40;  Fields  v.  Brown,  160  N. 
C.   295,   76   SE   8. 

84-9  Crittenden  v.  St.  Hill,  34  Cal. 
App.  107,  166  P  1016;  Kohn  v.  Stork, 
108  S.  C.  79,  93  SE  391;  Bull  v.  Bear- 
den (Tex.  Civ.),  159  SW  1177. 
[a]  Satisfaction  of  the  claim  operates 
as  a  bar  where  the  remedies  are  con- 
sistent. Schwarzschild  &  Sulzberger 
Co.  V.  Shapiro,  182  111.  App.  40. 
85-10'  Humiston,  K.  &  Co.  v.  Bridg- 
man,  195  Mich.  82,  161  NW  852. 
[a]  >  Bemedy  in  rem  and  In  personam. 
(1)  A  creditor  holding  collateral  se- 
curity may  prosecute  an  action  against 
the  debtor  and  at  the  same  time  pro- 
ceed to  realize  upon  the  security,  and 
is  entitled  to  follow  both  remedies  un- 
til the  debt  is  finally  satisfied.  Mill- 
house  V.  Krotz,  184  111.  App.  507.  See 
also  Barchard  v.  Kohn,  157  111.  679,  41 
NE  902,  29  LEA  803.  (2)  "Until  the 
demand  is  satisfied,  the  creditor  may 
seek  at  the  same  time,  but  by  separate 
and  independent  proceedings,  both  the 
enforcement  of  the  personal  liability 
of  the  debtor  and  of  the  rights  con- 
ferred by  the  mortgage.  .  .  .  The  doc- 
trines of  election  and  waiver  do  not 
apply  in  such  cases."  Logan  v.  Smith 
Bros.  &  Co.,  9  Ala.  App.  459,  63  S  766. 
86-11  In  re  Stewart,  178  Fed.  463; 
Erving  v.  Goodman  &  Co.,  171  Cal. 
559,  153  P  945;  Simon  v.  McCoy,  28 
Cal.  App.  523,  153  P  406;  McKay  v. 
Fleming  (Colo.),  180  P  747;  Kforcross 
c.  Cunningham,     54  Qolo.  517,    131  P 
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428;  Weeke  v.  Reeve,  65  Fla.  374,  61 
S  749;  Capital  City  Bank  v.  Hilson,  64 
Fla.  206,  60  S  189;  McGarity  v.  Simp- 
son, 148  Ga.  146,  95  SE  968;  Hand  v. 
Brown,  144  Ga.  272,  86  SE  1080; 
Boise  D.  Co.  v.  Boise  City,  30  Ida.  675, 
167  P  1032;  Bernhard  v.  Bank  &  Trust 
Co.,  21  Ida.  598,  123  P  481;  Wells  v. 
Western  Union  Tel.  Co.,  144  la.  605, 
123  NW  371;  Piersall  v.  Mfg.  Co.,  159 
Ky.  338,  167  SW  144;  Thompson  v. 
Howard,  31  Mich.  309;  Arky  v.  Floyd, 
104  Miss.  364,  61  S  545;  Eeynolds  v. 
Bank,  198  Mo.  App.  323,  200  SW  711; 
Smith  V.  Berryman,  173  Mo.  App.  148, 
156  SW  40;  Hill  v.  Combs,  92  Mo. 
App.  242;  Baker  v.  Thomas,  1'02  Neb. 
401,  167  NW  407;  Brady  v.  Ins.  Co., 
lOO  Neb.  497,  160  NW  882;  Chicago, 
B.  &  Q.  E.  Co.  V.  Olsen,  70  Neb.  569, 

97  NW  831;  Robertson  v.  Robertson 
(Nev.)  180  P  122;  American  Woolen 
Co.  V.  Samuelsohn,  226  N.  Y.  61,  123 
NE  154;  Crinieri  v.  Gross,  184,  App. 
Div.  817,  172  NYS  695;  Ideal  Concrete 
M.  Co.  V.  Bank,  159  App.  Div.  344,  145 
NYS  119;  Crim  v.  Crim,  176  NYS  68; 
Fleming  v.  Board  of  Com'rs   (N.   C), 

98  SE  449;  Baker  v.  Edwards  &  Son, 
176  N.  C.  229,  97  SE  16;  Alliance 
Trust  Co.  V.  Choate  (Okl.),  185  P  113; 
First  Tr.  &  Sav.  Bank  v.  Bloodworth 
(Okl.),  174  P  545;  Rehfuss  v.  Weeks 
(Or.),  182  P  137;  Vandersloot  v. 
Power  Co.,  259  Pa.  99,  102  A  422;  Phil- 
lips V.  Rooker,  134  Tenn.  457,  184  SW 
12;  International  &  G.  N.  E.  Co.  v. 
Inv.  Co.  (Tex.  Civ.),  201  SW  718; 
National  L.  Ins.  Co.  v.  Eggleston  (Tex. 
Civ.),  195  SW  942;  Brownsville  v. 
Kinder  (Tex.  Civ.),  180  SW  623; 
Whitney  v.  Parish  of  Vernon  (Tex. 
Civ.),  154  SW  264;  Detroit  H.  &.  L. 
Co.  i;.  Stevens,  20  Utah  241,  58  P  193; 
Holt  Mfg.  Co.  V.  Strachan,  77  Wash. 
380,  137  P  1006;  Longfellow  v.  Seattle, 
76  Wash.  509,  136  P  855;  Pickle  «. 
Anderson,  62  Wash.  552,  114  P.177; 
Babcock,  Cornish  &  Co.  v.  Urquhart, 
53  Wash.  168,  101  P  713;  Gaffney  v. 
Megrath,  23  Wash.  476,  63  P  52'0; 
Achey  v.  Creech,  21  Wash.  319,  58  P 
208;  Bright  v.  Mollohan,  75  .W.  Va. 
116,  83  SE  298;  Case  Threshing  Mach. 
Co.  V.  Johnson,  152  Wis.  8,  139  NW 
445;  Davis  v.  Schmidt,  126  Wis.  461, 
106  NW  119;  Crook  i).  Bank,  83  Wis. 
31,  52  NW  1131. 

89-13  Hawkins  v.  Dannenberg  Co., 
ZH   Fed.    752;    Capital    City    Bank    v. 


Hilson,  64  Fla.  206,  60  S  189;  Boles  v. 
Blev.  Co.  (la.),  166  NW  1057;  In  re 
Pa.  Gas  Co.,  103  Misc.  37,  169  NYS 
820;  Schepp  Co.  v.  Mfg.  Col,  168  NYS 
636;    Grizzard  v.  Fite,   137  Tenn.  103,  ,# 

191  SW  969.  « 

90-14  Olson  V.  Salmon  Co.,  89  Wash. 
547,  154  P  1107. 

91-16  Spaulding  Mfg.  Co.  v.  Bd.  of 
Comrs.  (Colo.),  168  P  34. 
91-19  Todd  V.  Mtg.  &  Bond  Co.,  196 
Ala.  169,  71  S  661;  Colburn  v.  Secur- 
ity Co.,  191  111.  App.  106;  McBride  v. 
Briggs  (Tex.  Civ.),  199  SW  341;   Tul-  -■ 

los  V.  Mayfield  (Tex.  Civ.),  198  SW 
1073;  Johnson  v.  Bank  (Tex.  Civ.)  198 
SW  990. 

92-20      Van    Denbury   v.    Scott,     78    ■ 
Misc.  281,  138  NYS  149;  Farin  v.  Nel-  ,•! 

son,  31  N.  D.  636,  155  NW  35. 
92-21      Garrett    v.   Farwell    Co.,   199 
111.   436,   65   NE   361;    Yarter  v.   Wal- 
cott,  160  App.  Div.  125,  145  NYS  132;  i 

Warren  v.   Susman,  168   N.   C.  457,  84  I 

SE  760;  Speed  v.  McMurray  (Okl.), 
176  P  506;  Rehfield  v.  Winters,  62 
Or.  299,  125  P  289. 

[a]  Election  without  full  knowledge. 
"If  such  an  election  was  made,  .    .   . 
Appellant  is  bound  by  it,"  but  "an 
election   does   not    occur   through   hap-  I 
hazard  or  mistake.     An  important  ele-  1 
ment  in  such  election  is  knowledge  of 

the  facts  by  the  party  changed  ■^ith 
the  election.  The  option  can  only  be 
intelligently  exercised  upon  full  knowl- 
edge of  the  facts,  and  a  party  should 
not  be  held  bound  by  an  election  when 
he  did  not  know  the  facts  upon  which 
it  could  be  intelligently  based."  San- 
ford  V.  Cobe  (Tex.  Civ.),  172  SW  584, 
quoting  from  Wilson  v.  Carroll  (Tex. 
Civ.),  50  SW  222. 

94-24  [a]  Personal  representative. 
Where  a  choice  of  remedies  would  have 
belonged  to  an  injured  employe  had  he 
lived,  the  personal  representative  must 
make  the  election  and  be  bound  there- 
by. Thus  the  personal  representative 
must  elect  whether  to  pursue  the  rem- 
edy under  the  death  statute  against 
the  defenda,nt  or  that  afforded  by  the 
Workmen's  Compensation  Act.  Turn- 
quist  V.  Hannon,  219  Mass.  560,  107  NE 
443.  ,ai  ;. 

[b]  Power  of  court  to  elect. — Swank 
r.  Moisan,  85  Or.  668,  166  P  962. 
94-25      Citizens'    Trust    &   G.   Co.  v^ 
Brick  Co.,  174  Ky.  439,  192   SW  508. 
95-26    Dowdy,  v.  Qalvi,  14  Ari«.  148, 
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125  P  873;  Halm  f.  Wright  (Colo.), 
168  P  36;  City  Light,  etc.  Storage  Co. 
V.  Mach.  Co.,  170  Mo.  App.  224,  156 
SW  83;  Spurdis  v.  Karadontes,  170 
NYS  92;  Lewis  v.  Powell  (Tex.  Civ.), 
205  SW  737:  Howard  v.  J.  P.  Paulson 
Co.,  41  Utah  490,  127  P  284. 
[a]  Prosecution  of  one  suit  to  judg- 
ment is  equivalent  to  an  election. 
Biard  v.  Tyler  Bldg.  &  Lpan  Assn. 
(Tex.  Civ.),  147  SW  1168. 
96-27  MeBride  v.  Briggs  (Tex. 
Civ.),  199  SW  341;  Tullos  v.  Mayfield 
(Tex.  Civ.),  198  SW  1073;  Johnson  v. 
Bank  (Tex.  Civ.),  198  SW  990. 
97-30  Halm  v.  Wright  (Colo.),  168 
P  36. 

[a]  Changing  party's  relation  to  sub- 
ject matter. — Where  the  election  of  a 
remedy  assumes  the  existence  of  a  par- 
ticular status  or  relation  of  the  party 
to  the  subject  matter  of  litigation,  the 
party  cannot  afterwards  pursue  an- 
other remedy  by  which  he  assumes  a 
different  and  inconsistent  status  or  re- 
lation to  the  subject-matter.  Weeke  v. 
Eeeve,  65  Pla.  374,  61  S  749. 

[b]  But  a  mere  offer  to  rescind  the 
contract  will  not  operate  to  deprive 
plaintiff  of  the  remedy  for  damages. 
Jones  v.  Magoon,  119  Minn.  434,  138 
NW  686. 

97-31  Garrett  v.  Parwell  Co.,  199  111. 
436,  65  NE  361;  McCoy  v.  Stockman, 
146  Ind.  668,  46  NE  21;  Boles  v.  Elev. 
Co.  (la.),  166  NW  1057;  International, 
etc.  Corp.  V.  Vanderpoel,  127  Minn.  89, 
148  NW  895;  Spurr  v.  Ins.  Co.,  40 
Minn.  424,  42  NW  206;  Brigham  v. 
Inv.  Co.  (Mo.  App.),  186  SW  15;  John- 
son V.  Bank  (Tex.  Civ.),  198  SW  990; 
Williams  v.  Brown,  70  W.  Va.  472,  74 
SE  409.  But  see  Spurdis  v.  Karadontes, 
170  NYS  92.- 

[a]  Mere  bringing  of  action  not  con- 
clusiT^e  election. — Smith  v.  Becker,  192 
Mo.  App.  597,  184  SW  943;  Warren 
V.  Susman,  168  N.  C.  457,  84  SE  760; 
Kehoe  v.  Patton,  21  E.  I.  223,  42  A 
868;  Jenks  v.  Smith,  14  E.  I.  634;  Quid- 
nick  Co.  V.  Chafee,  13  E.  I.  367;  Brod- 
key  V.  Lesser  (Tex.  Civ.),  157  SW  457. 
fb]  Dismissal  of  suit  without  preju- 
dice after  the  filing  of  an  answer,  is 
not  a  conclusive  election  against  the 
maintenance  of  another  action.  Gold- 
berger  Iron  Co.  v.  Iron  &  S.  Co.,  153 
Ky.  20,  154  SW  374. 

[c]  The  election,  if  made,  cannot  be 
withdrawn  without  consent,   though  it 


has  not  been  acted  on  by  another  by 
any  change  of  position.  Flynn-Harris- 
Bullard  Co.  v.  Hampton,  70  Fla.  231, 
70  S  385. 

98-36  Hedges  v.  Iron  Works,  166 
App.  Div.  208,  151  NYS  495;  Mid- 
town  Contr.  Co.  v.  Goldsticker,  165 
App.  Div.  264,  150  NYS  809. 
[a]  Where  plaintiff  sues  upon  a  void 
contract,  mistakenly  supposing  it  to  be 
valid,  upon  the  determination  that  the 
contract  was  void  he  could  sue  on  a 
quantum  meruit,  such  action  on  his 
part  not  being  an  election  of  remedies. 
Civ.),  173  SW  1173;  Stinson  v.  Sneed 
(Tex.  Civ.),  163  SW  989. 
99-39  Stuart  v.  Hayden,  169  V.  S.  1, 
18  Sun.  Ct.  274,  42  L.  ed.  639;  Cheney 
V.  Bierkamp,  58  Colo.  319,  145  P  691; 
Connihan  v.  Thompson,  111  Mass.  270, 
272;  International,  etc.  Corp.  v.  Van- 
derpoel, 127  Minn.  89,  148  NW  895; 
Taylor  v.  Short,  107  Mo.  384,  17  SW 
970;  City  Light,-  etc.  Storage  Co.  v. 
Mach.  Co.,  170  Mo.  App.  224,  156  SW 
83;  Conrow  v.  Little,  115  N.  Y.  387,  22 
NE  346,  5  LEA  693;  Fields  v.  Brown, 
160  N.  C.  295,  76  SE  8;  Whitney  v. 
Bissell,  75  Or.  28,  146  P  141,  LEA 
1915D,  257;  Wright  v.  Chandler  (Tex. 
Civ.),  173  SW  1173;  Stinson  v.  Sneed 
(Tex.  Civ.),  163  SW  989. 
99-40  McCurdy  v.  Kenan,  185  Ala. 
183,  64  S  578;  Surreney  v.  Supply  Co., 
13  6a.  App.  180,  78  SE  1013;  Hughey 
V.  Truitt  (Mo.  App.),  196  SW  1065; 
Eoney  v.  Halvorsen  Co.,  29  N.  D.  13, 
149  NW  688. 

99-41  Wyllys  Co.  v.  Nixon,  165  App. 
Div.  373,  150  NYS  944. 
100-42  York  Mfg.  Co.  v.  Mager,  165 
App.  Div.  872,  150  NYS  973;  Ship- 
ley Const.  &  Supply  Co.  v.  Mager,  165 
App.  Div.  866,  150  NYS  969. 
100-47  Gana'hl  v.  Eys.  Co.,  197  Mo. 
App.  495,  197  SW  159. 
[a]  The  personal  representative  may 
elect  whether  to  pursue  the  remedy 
under  the  death  statute  or  that  af- 
forded by  the  Workmen's  Compensa- 
tion Act.  Turnquist  v.  Hannon,  219 
Mass.  560,  107  NE  443. 
101-49  Phillips  Sheet  &  Tin  Plate 
Co.  V.  Griflath,  98  Ohio  73,  120  NE  207. 
103-54  Mutual  Loan  Soo.  v.  Stowe, 
15  Ala.  App.  293,  73  S  202;  Adkins 
t.  Dannenberg  Co.,  21  Ga.  App.  526,  94 
SB  829;  Stokes  v.  Wright,  20  Ga.  App. 
325,   93   SB  27;   Frankel  v.  Dmitz,   83 
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Misc.   124,   144   NYS  770;   Huggins   v. 
Waters,  167  N.  C.  197,  83  SE  334. 
104-56  Frankel    v.    Dinitz,    83    Misc. 
124,  144  NYS  770. 

105-58  Figuers  v.  Fly  137  Tenn. 
358,  193  SW  117. 

105-59  Zimmern  v.  Blount,  238  Fed. 
740,  151   CCA  590. 

105-60  In  re  Marks  &  Co.,  218  Fed. 
453,  134  CCA  253;  Bridenstine  v.  Mo- 
tor Car  Co.,  86  Or.  411,  168  P  73,  922. 
106-62  McDonald  v.  Young,  t98 
Mich.  620,  165  NW  678. 
[a]  Where  a  suit  in  equity  to  have 
a  wrongful  sale  set  aside  or  an  action 
at  law  to  recover  the  specific  prop- 
erty will  lie,  these  do  not  preclude  the 
plaintiff  from  treating  the  sale  as  a 
conversion  and  suing  to,  recover  the 
value  of  the  property.  Paducah  &  Il- 
linois Ferry  Co.  v.  Bobertson,  161  Ky. 
485,  171   SW  171. 

lOS-63      Harrison   v.  Fulk,   128   Ark. 
229,   193  SW  532;   Moch   Co.  v.  Bank, 
176  App.  Div.  842,  163  NYS  277. 
108-64     Boles  v.  Elevator  Co.   (la.), 
166    NW   1057;    Montlake    Coal    Co.    v. 
Chat.  Co.,  137  Tenn.  440,  193  SW  1057. 
110-65      Kirkpatrick     Hdw.     Co.     v. 
Hamlet,  20  Ga.  App.  719,  93  SE  226. 
111-66      Cramer     v.     Brownell,     106 
App.  Div.  456,  151  NYS  1001. 
112-67    Cramer  v.  Brownell,  166  App. 
Div.  456,  151  NYS  1001;  Oakland  Mfg. 
Co.  p.  F.  C.  Linde  Co.,  162'  App.  Div. 
543,    147    NYS    1045;    Wade     v.     Bay 
(Okl.),  168  P  497. 

112-68  Oakland  Mfg.  Co.  v.  F.  C. 
Linde  Co.,  162  App.  Div.  543,  147  KYS 
1045. 

112-70  Cramer  v.  Brownell,  166  App. 
Div.  456,  151  NYS  1001. 
113-71  Kirkpatrick  Hdw.  Co.  v. 
Hamlet,  20  Ga.  App.  719,  93  SB  226. 
[s]  Trover,  replevin  or  assumpsit. 
Where  goods  are  sold  upon  condition 
that  title  is  not  to  pass  until  they  are 
paid  for  and  before  that  time  the  ven- 
dee disposes  of  the  goods  the  vendor 
may  stand  upon  his  title  and  sue  in 
replevin  or  for  the  conversion  of  the 
goods,  or  he  may  waive  his  title  and 
sue  the  vendee  for  the  purchase  price. 
Twentieth  Century  M.  Co.  v.  Excelsior 
Springs,  etc.  Co.  (Mo.),  171  SW  944. 
114-76  Merle  &  Heaney  Mfg.  Co.  v. 
Hicks,  178  111.  App.  406;  Carabin  v. 
Wilhelm,  87  Wash.  52,  151  P  87. 
115-78  Arnold  v.  Horrigan,  238  Fed. 
39,  151  CCA  115. 


[a]     When  trover  and  assumpsit  hoth 
maintainable. — Where   action     o^     as- 
sumpsit   dismissed    without    prejudice, 
plaintiff   could   maintain   an   action   of 
trover.     Gibbs  v.  Jones,  46  lU.  319. 
116-81     Hockensmith  v.   Winton,  11 
Ala.  App.  670,  66  S  954. 
116-82      Contra.    Gunderson    v.    Hal- 
vorson,   140  Minn.   292,  168   NW  8. 
116-83     Freeman  v.  Fehr,  132  Minn. 
.384,  157  NW  587. 

119-97  [a]  Accounting  and  can- 
cellation are  inconsistent  remedies  and 
a  resort  to  one  operates  as  a  bar  to  the 
other.  Pickle  v.  Anderson,  62  Wash. 
552,  114  P  177. 

120-1  Murphy  v.  Mitchell,  245  Fed. 
219;  Hilborn  v.  Bonney,  28  Cal.  App. 
789,  1C4  P  26;  Deer  v.  Deer's  Est.  (Mo. 
App.),  180  SW  572;  McMichael  v.  Bare- 
foot, 85  N.  J.  Eq.  139,  95  A  620;  Sin- 
gleton V.  Cuttino,  107  S.  C.  465,  92  SE 
1046. 

[a]  A  party  has  a  right  to  change 
from  law  to  equity,  where  he  has  one 
remedy  in  law  and  one  in  equity,  and 
may  pursue  either  at  his  election,  and 
change  his  cause  of  action  from  one 
to  the  other.  Rohrbach  v.  Hamill,  162 
la.  131,  143  NW  872. 

fb]  Injunction  and  action  for  dam- 
ages.— An  action  for  the  recovery  of 
damages  sustained  up  to  the  commence- 
ment of  the  suit,  is  not  such  an  election 
of  remedies  as  would  bar  the  plaintiff 
from  seeking  the  aid  of  a  court  of 
equity  to  enjoin  the  further  mainte- 
nance of  the  dam.  Feldkamp  i;.  Ernst, 
177  Mich.  550,  143  NW  887. 
[c]  Rescission  and  damages, — A  per- 
son defrauded  into  making  a  contract 
has  an  election  to  abide  by  the  con- 
tract, and  sue  for  damages  or  to  re- 
scind the  contract.  But  an  election 
once  determined  is  determined  forever. 
Rigler  r.  Eeid,  186  Mo.  App.  Ill,  171 
SW  952.  See  also  vol.  10,  p.  37  n.  12. 
120-2  Farmers'  Loan  &  T.  Co.  v. 
Brown  (la.),  165  NW  70. 
120-3  Comp.  Chicago  M.  &  G.  E.  Co. 
V.  Dodds,  167  Ky.  624,  181  SW  666. 
120-4  Mutual  Loan  Soc.  v.  Stowe, 
15  Ala.  App.  293,  73  S  202. 
121-5  Warriner  v.  Fant,  114  Miss. 
174,  74  S  822. 

121-6    Highfield  v.  Press  (Mo.  App.), 
190  SW  926;  Ricks  f.  Johnson   (Okl.), 
162  P  476. 
122-10     [a]     After  adverse  verdict 
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and  judgment,  too  late.  Warren  v.  Sus- 
man,  168  N.  C.  457,  84  SB  760. 
123-15  Chaddock  v.  Tabor,  115  Mich. 
27,  72  NW  1093;  Lindsay  v.  Gager, 
11  App.  Div.  93,  42  NYS  851. 
123-16  Okl.  Hav  &  G.  Co.  v.  Ran- 
dall Co.  (Okl.),  168  P  1012. 

OIVIL  RIGHTS 
125-2      C.   V.    George,    61   Pa.   Super. 
412. 

[a]  For  distinction  between  "nat- 
ural," "civil,"  and  "political"  rights, 
see  Byers  v.  Bank,  41  Okl.  728,  139  P 
948. 

126-7  [a]  That  defendant  had 
rooms  in  his  hotel  at  the  time,  suffi- 
cient to  accommodate  the  plaintiff  need 
not  be  alleged  in  the  complaint,  since 
such  fact  is  presumed  from  defend- 
ant's occupation  of  innkeeper,  and  is 
moreover  a  matter  particularly  within 
his  own  knowledge.  Jackson  v.  Vir- 
ginia Hot  Springs  Co.,  213  Fed.  969, 
130  CCA  375,  rev.  209  Fed.  979. 
129-34  Kosciolek  c.  Power  Co.,  81 
Or.  517,  160  P  132. 


COLUSION 

137-43     Prince  v.  Eastern  S.  S.  Co., 

109  Me.  395,  84  A  894. 

138-47    The    Golden    Hod,    194    Fed. 

515. 

138-48     The   S.  V.  Luekenbach,  197 

Fed.  888,  117  CCA  214. 

139-57    See    The   Agnella,   198   Fed. 

147. 

141-69      The   North    Point,   205   Fed. 

958. 

142-75     The  Prudence,  191  Fed.  993. 

143-78     The  Banner,  225  Fed.  433. 

144-79     The    Haida,    191    Fed.     623, 

aff.  196  Fed.  1005,  115  CCA  376. 

145-83      The    Charles    Hubbard,    229 

Fed.  352,   143   CCA  472;    The   Banner, 

225   Fed.    432;    Island    Tranap.    Co.    v. 

Seattle,  205  Fed.  993. 

146-84     The  Princeton,  209  Fed.  199, 

126   CCA  209;   The   Henry   W.  Oliver, 

202  Fed.  306. 

147-89     The   Lackawanna,   201   Fed. 

773. 

148-90     Hawgood    &    Avery    Transit 

Co.  V.  Transp.  Co.,  232  Fed.  564,  146  C 

CA  522;  The  Surf,  230  Fed.  485;  Yang- 

Tsze  Ins.   Assn.   v.  Furness,    Withy    & 

Co.,  215  Fed.  859,  132  CCA  201. 

[a]    A  vessel  sheering  from  Its  course 

is  presumptively    to   blame.     Nicholas 

Transit  Co.  v.  S.  S.  Co.,  196  Fed.  60. 


148-92      Thurlow    v.    Wrangel,     225 

Fed.  7,  140  CCA  467. 

149-96     The  Anna  W.,  201  Fed.  58, 

119  CCA  396,  modifying  181  Fed.  604; 

The  Lackawanna,  201  Fed.  773. 

149-97    St.  Louis  &  T.  E.  Packet  Co. 

V.  Murray,  144  Ky.  815,  139  SW  1078. 

See   The   S.   V.  Luekenbach,   197   Fed. 

888,  117  CCA  214. 

150-1     The  Minnie,  225  Fed.  36,  140 

CCA  362. 

151-2     The  Orion,  239  Fed.  301,  152 

CCA  289;  The  North  America,  238  Fed. 

250;    Cooper  v.  The   Saratoga,  40  Fed. 

609. 

152-4    Monongahela  Eiver  C.  C.  &  C. 

Co.  V.  Lancaster's  Admr.,  169  Ky.  24, 

183  SW  258. 


COMMERCE  COURT 
153     [a]     Commerce  court  abolished. 

XJ.  S.   Comp.   St.,  1913,   §992. 

COMPOSITION  WITH  CREDITORS 
175-1  American  I.  Co.  v.  Lilienthal 
(Cal.  App.),  184  P  692;  Abernathy, 
Eigby  Co.  v.  McDougle,  C.  &  W.  Co. 
(Tex.  Civ.),  187  SW  503. 
176-3  Mercer  v.  Lumb.  Co.,  173  N. 
C.  49,  91   SE  588. 

177-11  [a]  Effect  of  approval  of 
composition  by  bankruptcy  court. 
American  Imp.  Co.  v.  Lilienthal  (Cal. 
App.),  184  P  692. 

177-12  King  v.  Kellogg,  114  Miss. 
375,  75  S  134. 

180-25  Saul  v.  Buck,  72  Ga.  254; 
Chinkle  v.  Shearman,  7  Ind.  App.  399, 
34  NE  838;  Partridge  v.  Messer,  14 
Gray  (Mass.)  180;  Gross,  Kelly  &  Co. 
V.  B^bo,  19  N.  M.  495,  145  P  480;  Aber- 
nathy, Eigby  Co.  v.  McDougle,  C.  & 
W.  Co.  (Tex.  Civ.),  187  SW  503. 
181-26  Fox  V.  Hudson's  Exr.,  150 
Ky.  115,  150  SW  49. 
185-45  Growder  v.  Com.  Co.,  213 
Fed.  177,  129  CCA  521;  Batchelder 
&  Lincoln  Co.  v.  Whitmore,  122  Fed. 
355,  58  CCA  517;  Atlas  Eng.  Works 
V.  Bank,  50  Ind.  App.  549,  97  NE 
952. 

[a]  Otherwise  if  payments  voluntary. 
Crowder  v.  Com.  Co.,  213  Fed.  177,  129 
CCA  521;  Smith  v.  Zeigler,  63  Hun 
624,  17  NYS  338,  44  N.  Y.  St.  50; 
Wilson  V.  Bay,  2  Per.  &  Dav.  253,  10 
Ad.  &  El.  82,  37  E.  C.  L.  67,  8  L.  J. 
Q.  B.  224,  3  Jur.  384,  113  Eng.  Reprint 
32;  Langley  v.  Van  Allen,  32  Can.  Sup. 
174,  3  Ont.  L.  Eep.  5,  32  Ont.  216. 


481 


FoZ.5 


COMPOSITION  WITH  CREDITORS 


186-47     [a]     Parties  In  pari  delicto. 

The  general  rule  is  as  stated  in  the 
text,  but  some  courts  hold  that  the 
parties  (debtor  and  preferred  creditor) 
are  in  pari  delicto  and  will  not  decree 
a  recovery  by  the  debtor  or  his  as- 
signee. Mehr  v.  Starr,  138  NYS  317, 
188-54  Gross,  Kelly  &  Co.  v.  Bibo, 
19  N.  M.  495,  145  P  480. 


COMPOUNDING  CRIME 
189-1    [a]    The  gist  of  the  offense  is 

the  agreement  not.  to  prosecute  the 
crime,  known  by  injured  party  to  have 
been  committed,  in  consideration  of  his 
receiving  the  obligation.  Fountain  v. 
Bigham,  235  Pa.  35,  84  A  131,  AnnCas 
19.13D,  1185. 

190-5  €omp,  S.  v.  Jefferson,  88  N.  J. 
L.  447,  97  A  162. 

190-8  Hays  v.  S.,  15  Ga.  App.  386, 
83  SE  502. 

193-20  [a]  Jurisdiction  and  venue. 
If  the  parties  entered  into  negotia- 
tions in  Alabama  to  compound  a  felony 
committed  in  Georgia,  and  after  con- 
senting in  Alabama  to  compound  the 
felony  proceeded  to  Georgia  and  signed 
a  written  agreement,  the  offenders  may 
be  indicted  in  Georgia.  Hays  v.  S., 
142  Ga.  592,  83  SE  236;  Hays  v.  S., 
15  Ga.  App.  386,  83  SE  502. 

COMFBOMISE  AND  SETTLEMENT 
194-2  Hammond,  W.  &  B.  C.  Ey. 
Chester,  41  Okl.  369,  138  P  150. 
194-2  Hammond,  W.  &  F.  C.  Ey. 
Co.  V.  Kaput,  61  Ind.  App.  543,  110  NE 
109;  Borden  v.  Sandy  River  &  R.  L. 
Co.,  110  Me.  327,  86  A  242;  Troll  v. 
Spencer,  238  Mo.  81,  141  SW  855; 
Gnrley  v.  Woodbury  (N.  C),  97  SE  754; 
Peyton  v.  Shoe  Co.,  167  N.  C.  280,  83 
SE  487;  Silliman  v.  Ins.  Co.,  135  Tenn. 
646,  188  SW  273;  Nath  v.  Nav.  Co.,  72 
Wash.  664,  131  P  251. 
195-3  Robinson  v.  E.  Co.,  96  Kan. 
654,  153  P  494.  See  Deal  v.  Deal,  91 
S.  C.  351,  74  SE  482. 
[a]  The  merits  of  the  dispute  will  not 
be  inquired  into  by  the  court.  Hotal- 
ing  V.  Metal  Co.,  159  NYS  802. 
196-4  Daniel  v.  Hughes,  196  Ala.  368, 
72  S  23;  Guggenheim  v.  Guggenheim, 
168  NYS  209;  Roane  v.  Ins.  Co.,  67  Or. 
264,    135   P   892. 

lii6-6  Guggenheim  v.  Guggenheim, 
168  NYS  209. 

196-7  Crandall  Realty  &  S.  Co.  v. 
Tanquary,  23  Colo.  App.  564,  130  P 
1084;    Eoniger    v.    Mcintosh,    91    Kan. 


368,  137  P  792;  Springfield  F.  &  M. 
Ins.  Co.  f.  Peterson,  93  Neb.  446,  140 
NW  760;  Swan  v.  Ey.  Co.  (N.  D.),  168 
NW  657;  Continental  Gin  Co.  v.  Arn- 
old, 52  Okl.  569,  153  P  160. 
196-8  Bynum  v.  Knighton,  137  Ga. 
250,  73  SE  400,  AnnCasigiSA,  903. 
197-9  Paramont  C.  Co.  v.  Deklade, 
169  NYS  154. 

197-11  Price  v.  McEachern  111  Me. 
573,  90  A  486. 

fa]  Conira. — A  complaint  "not  charg- 
ing that  the  controversy  settled  had 
any  legal  merit,  that  is,  involved  any 
obligation  between  the  parties,  where- 
by the  one  was  td  be  benefited  or  the 
other  to  suffer  detriment  to  the  extent 
that  the  said  controversy  was  based 
upon  a  valuable  consideration,  was  sub- 
ject to  demurrer."  Daniel  V.  Hughes, 
196  Ala.  368,  72  S  23. 
198-16  Naegeli  Furniture  Co.  v.  Hol- 
stein,  175  NYS  779. 
198-21  Majors  v.  Majors,  92  Neb. 
473,  138  NW  574. 

199-23  Pennings  V:  Giboni,  86  Or. 
110,  167  P  598,  1014;  Young  v.  King, 
85  Or.  22,  166  P  53. 
[a]  The  defense  of  lack  of  considera- 
tion is  available  under  the  general 
issue.  Daniel  v.  Hughes,  196  Ala.  368, 
72  S  23. 

200-28  Blizzard  Bros.  v.  Canning 
Co.  (la.),  148  NW  973;  Leon  M.  Co. 
V.  Myers  Co.,  115  Miss.  720,  76  S  637; 
Decker  v.  Smith  &  Co.,  88  N.  J.  L.  630, 
96  A  915. 

[a]  Burden  of  proof. — Where  plaintiff 
declares  upon  a  settlement  the  burden 
of  proving  the  terms  is  upon  him.  Lin- 
nan  V.  Linnan,  131  La.  535,  59  S  981. 
200-29  Ayeoek  v.  Eoss  (Tex.  Civ.), 
169  SW  1037. 

200-32  Griffith  r.  Dowd,  133  Minn. 
305,  158  NW  420. 

200-35      [a]      Fraud   is   ground   for 
setting    aside. — Nichols   v.    Smith,    164 
App.  Div.  304,  150  NYS  410. 
201-36     Jordy  v.  Dunlevie,   139  Ga. 
325,  77   SE  162;   South  Bend  Gas  Co. 
V.  Jensen,  182  Ind.  557,  105  NE  774. 
201-37      Scott    V.     Bevilacqua,     226 
Mass.  554,  116  NE  563. 
201-39      Altman     v.     Powell     (Tex. 
Civ.),  140  SW  1178. 
201-40     Simons    f.    Hallidie    Co.,    73 
Wash.  499,  131  P  1169;   Nath  v.  E.  & 
Nav.  Co.,  72  Wash.  664,  131  P  251. 
201-43     Southern  Ey.  Co.i;.  Tel.  Co., 
145   Ga.   189,   88   SE   940. 
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205-1  Graham  v.  Graham  (Ala.),  79 
8  450;  Frederick  v.  Hartley  (Ala.),  79 
S  381;  Heinemann  v.  Barfield  (Ark.), 
207  SW  58;  Northern  Const.  Co.  v. 
Johnson,  132  Ark.  528,  201  SW  510; 
Butler  County  R.  Co.  v.  E.  Co.,  132 
Ark.  426,  200  SW  1007;  Bresee  v.  Dunn 
(Cal.),  172  P  387;  Interstate  Lumb. 
Co.  V.  Fife,  70  Pla.  178,  69  S  715; 
Yatesville  Bkg.  Co.  v.  Bank,  17  Ga. 
App.  420,  87  SE  606;  Helmiek  i;.  Car- 
ter, 171  111.  App.  25;  Orear  v.  Farmers' 
S.  B.  &  Tr.  Co.,  286  111.  454,  122  NE 
63;  Northern  Indiana  &  S.  M.  T.  T.  & 
C.  Co.  V.  Tel.  Co.  (Ind.),  119  NE  212; 
Cousin  V.  Schmidt,  143  La.  843,  79  S 
427;  Johnson  v.  Crowley  (Mo.  App.), 
207  SW  235;  Lukach  v.  Blair,  108  Misc. 
20,  178  NYS  8;  Isaac  H.  Blanchard  Co. 
V.  Rome  M.  B.  Co.,  184  App.  Div.  187, 
171  NTS  890;  Dryden  v.  Daly,  89  Or. 
218,  173  P  667;  B.  I.  Du  Pont  De  Ne- 
mours &  Co.  V.  Snead's  Admr.  (Va.), 
97  SE  812. 

[a]  Pleading  should  state  facts. — "A 
plea,  unless  it  follows  a  form  pre- 
scribed by  the  code  for  pleading  a  spe- 
cific matter  of  defense  to  some  specific 
action,  should  state  the  facts  relied 
upon  for  a  defense  to  the  action,  and 
not  the  mere  conclusions  which  the 
pleader  has  drawn  from  the  facts  in 
his  possession."  Louisville  &  N.  E. 
Co.  V.  Jones,  6  Ala.  App.  617,  60  S 
945. 

205-2  Jenkins  v.  Irvin  (Ariz.),  178 
P  33;  Jones  v.  Schaff  Bros.,  187  Mo. 
App.  597,  174  SW  177;  Halbe  v. 
-  Adams,  172  App.  Div.  186,  158  NYS 
380;  Wolf  V.  Gardner  (Tex.  Civ.),  209 
SW  752;  Hart  v.  King  County  (Wash.), 
177  P  344. 

205-3  TJ.  S.  V.  By.  Co.,  234  Fed.  386; 
Weimer  v.  Station  Co.,  18  Ga.  App. 
570,  90  SE  84;  Jones  v.  Van  Bever,  164 
Ky.  80,  174  SW  795;  Halbe  v.  Adams, 
172  App.  Div.  186,  158  NYS  380;  Dick- 
enson V.  Henderson,  90  Or.  408,  176  P 
797.  See  Killingsworth  v.  Keen,  89 
Wash.  597,  154  P  1096. 
206-4  Singer  S.  M.  Co.  v.  Teasley 
(Ala.),  73  S  969;  Barnett  v.  Freeman, 
197  Ala.  142,  72  S  395;  Drown  v.  Cas- 
ualty Co.,  175  Cal.  21,  165  P  5;  Stevens 
i:  Fertilizer  Co.  (Fla.),  75  S  539;  Wil- 
liams V.  Grocery  Co.,  (Pla.),  75  S  517; 
Ft.  Wayne  &  N.  I.  T.  Co.  v.  Kumb 
(Ind.  App.),  116  NE  309;  Indiana  Mfg. 
Cq,  v.  CoughliB  (Ind.  App.),  115  NE 


260;  National  L.  S.  Ins.  Co  v.  Owens, 
63  Ind.  App.  70,  113  NE  1024;  Cleve- 
land, C,  C.  &  St.  L.  Ry.  Co.  v.  Ch'ampe, 
55  Ind.  App.  243,  102  NE  863;  John- 
son V.  McKennai  171  Ky.  389,  188  SW 
480;  Jones  v.  Schaff  Bros.,  187  Mo. 
App.  597,  174  SW  177;  Stein  v.  Lyon, 
163  NYS  380. 

206-5  Singer  S.  M.  Co.  v.  Teasley 
(Ala.),  73  S  969;  Dwight  Mfg.  Co.  v. 
Holmes  (Ala.),  73  S  933;  Woodward 
Iron  Co.  V.  Marbut,  183  Ala.  310,  62  S 
804;  Little  Cahaba  Coal  .Co.  K.  Gil- 
bert, 178  Ala.  515,  59  S  445,  quoting 
from  Louisville  &  N.  E.  Co.  v.  Jones, 
130  Ala.  456,  470,  30  S  586,  590;  At- 
lantic Coast  Line  R.  Co.  i;.  Thomas,  14 
Ga.  App.  619,  82  SE  299  (character- 
izing treatment  received  as  being 
"outrageous  in  the  extreme  and  deep- 
ly mortifying  to  his  feelings");  Wes- 
tern &  A.  R.  Co.  V.  Watkins,  14  Ga. 
App.  388,  80  SE  916;  Jones  f.  Schaff 
Bros.  Co.,  187  Mo.  App.  597,  174  SW 
177;  Wolf  V.  Gardner  (Tex.  Civ.),  209 
SW   752. 

207-6  Rensselaer,  etc.  Co.  v.  Irwin, 
239  Fed.  739;  Skidmore  v.  Stewart 
(Ala.),  75  S  1;  National  P.  Bank  v. 
E.  Co.  (Ala.),  74  S  69;  Singer  S.  M. 
Co.  f.  Teasley  (Ala.),  73  S  969;  Bas- 
kett,  etc.  Mfg.  Co.  v.  Gravlee,  15  Ala. 
App.  359,  73  S  291;  Callahan  v.  Brod- 
erick,  124  Cal.  80,  56  P  782;  Kerr  v. 
Snowden,  24  Cal.  Ap^.  152,  140  P  704; 
Creveling  v.  Chambers  (Fla.),  74  S 
511;  Allen  v.  Gates,  145  Ga.  652,  89 
SE  821;  Indiana  Mfg.  Co.  v.  Coughlin 
(Ind.  App.),  115  NE  260;  Sylcord  v. 
Horn,  179  la.  936,  162  NW  249;  Hei- 
man  v.  Felder,  178  la.  740,  160  NW  234; 
Gibson  v.  Ey.  Co.,  225  Mo.  473,  482, 
125  SW  453;  Dyrcz  v.  Packing  Co.  (Mo. 
App.),  194  SW  761;  Johnson  v.  Trac- 
tion Co.,  176  Mo.  App.  174,  161  SW 
1193;  Post  Pub.  Co.  v.  Bennett,  164 
App.  Div.  633,  149  NYS  867;  Laing  v. 
Hudgens,  82  Misc.  388,  143  NYS  763; 
New  York  Tel.  Co.  v.  Simon,  77  Misc. 
192,  137  NYS  542;  Inman  Co.  v.  Dix, 
162  NYS  925;  Klovdahl  v.  Springfield, 
81  Or.  168,  158  P  668;.  Jones  v.  Lumb. 
Corp.,  92  S.  C.  418,  75  SE  698.  See 
also  Northwestern  Mut.  Life  Ins.  Co, 
V.  C,  164  Ky.  255,  175  SW  337. 
207-7  Creveling  v.  Chambers  (Pla.), 
74  8  511;  Atlantic  Coast  E.  Co,  V, 
Holliday  (Fla.),  74  §  479, 
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208-8  Kobinson  v.  S.  S.  Co.,  162 
App.  Div.  169,  147  NYS  310.  See  Den- 
ver V.  Bowen  (Colo.),  184  P  357. 
209-9  Stein  v.  Lyon,  163  NYS  380. 
See  Steele  v.  Eauchfuss,  93  Misc.  332, 
157  NYS  103. 

209-10  National  Bank  v.  K.  Co. 
(Ala.),   74  S  69. 

209-H  Singer  S.  M.  Co.  V.  Teasley 
(Ala.),  73  S  969;  Becker  v.  Chicago, 
194  III.  App.  639;  Indiana  Mfg.  Co.  i;. 
Coughlin  (Ind.  App.),  115  NE  260. 
209-16  Spafford  v.  bpafford  (Ala.), 
74  S  354;  National  Bank  v.  E.  Co. 
(Ala.),,  74  S  69;  Glendenning  v. 
Cowan,  59  Ind.  App.  529,  109  NE  844; 
Mattingly's  Exr.  v.  Brents,  155  Ky. 
570,  159  SW  1157;  S.  v.  Brewing  Co., 
270  Mo.  100,  192  S.  W.  1022;  S.  v. 
Woolfolk,  269  Mb.  389,  190  SW  877; 
E'abian  v.  Schinasi,  176  App.  Div.  259, 
162  NYS  1073. 

[a]  Insufficiency  of  levies. — That  de- 
fendant ' '  would  not  receive  sufficient 
funds  from  various  levies  made ' '  to 
pay  plaintiff.  Eutherford  School  Tp. 
V.  Craney,  51  Ind.  App.  236,  99  NE 
485. 

[b]  That  an  unprecedented  rainfall 
was  '  cause  of  breaking  of  the  dam,  a 
conclusion.  Sloss-Sheffield  Steel  &  I. 
Co.  V.  Webb,  184  Ala.  452,  63  S  518. 

[c]  An  allegation  that  party  would 
have  had  no  legal  counsel  if  plaintiff 
had  not  been  appointed  to  defend  him 
is  a  conclusion.  Knight  v.  Bd.  of 
Comrs.,  179  Ind.  568,  101  NE  1010. 
210-17  [a]  Consequences  of  delay 
insuing. — That  no  injury  has  resulted, 
or  can  result,  to  the  defendant  from 
the  delay  in  bringing  suit.  Pearsons 
V.  Washington  College,  130  Tenn.  601, 
172  SW  314. 

[b]  Property  "rendered  worthless." 
That  plaintiff's  mill  was  rendered  en- 
tirely worthless  by  reason  of  the  ob- 
struction. Weller  v.  Lumb.  &  M.  Co., 
176  Mo.  App.  243,  161  SW  853. 

[c]  Besult  of  jumping  from  automo- 
bile.— That  it  was  impossible  for  plain- 
tiff's decedent  to  jump  from  the  auto- 
mobile without  being  threatened  with 
instant  death.'  Indiana  Union  Trac- 
tion Co.  V.  Love,  180  Ind.  442,  99  NE 
1005. 

210-23  Bennett  Lumb.  Co.  v.  Fall 
(Tex.  Civ.),  157  SW  209;  Ft.  Worth 
&  D.  C.  Ey.  Co.  V.  Ayers  (Tex.  Civ.), 
149  SW  1068. 


210-24  Burke  v.  Lumber  Co.,  121 
Ark.  194,  180  SW  499;  Magee  v.  Ma- 
gee,  174  Cal.  276,  162  P  1023;  New- 
kirch  V.  McHugh,  165  App.  Div.  406, 
150  NYS  1032  (see  this  case  for  a  dis- 
cussion of  the  New  York  cases  as  to 
whether'  or  not  pleading  "valuable 
consideration"  is  a  conclusion  of  law); 
White  V.  Tel.  Co.,  153  App.  Div.  684, 
138  NYS  598;  Czerney  v.  Haas,  144 
App.  Div.  430,  129  NYS  537;  Kinsella 
c.  Lockwood,  79  Misc.  619,  140  NYS 
513. 

210-25  Bush  Const.  Co.  v.  Const. 
Co.,  176  Mo.  App.  608,  159  SW  738; 
Wilton  Mfg.  Co.  V.  Mach.  &  M.  S.  Co., 
174  NYS  766;  Wilkirson  v.  Bradford 
(Tex.  Civ.),  200  SW  1094;  First  Nat. 
Bk.  V.  Hartzog  (Tex.  Civ.),  192  SW 
363. 

211-26  Farris  v.  Alfred,  171  111.  App. 
172. 

211-27  Eivera  i;.  Cappa,  29  Cal.  App. 
496,  156  P  1016,  1017. 
211-28  Stephens  v.  International  H. 
Co.  (Ala.  App.),  80  S  686;  Eichmond 
t.  F6male  Institute,  153  Ky.  301,  155 
SW  371 ;  Hamilton  Trust  Co.  i;.,  Shev- 
lin,  156  App.  Div.  307,  141  NYS  232; 
First  Nat.  Bk.  v.  Hartzog  (Tex.  Civ.), 
192  SW  363. 

[al  Jhat  a  deed  was  ineflfective. 
Boothe  V.  Cheek,  253  Mo.  119,  161  S 
W   791. 

[b]  That  contract  was  valid  and  bind- 
ing.-—Bird  V.  Eowell,  180  Mo.  App. 
421,  167  SW  1172. 

[c]  Policies  not  binding. — Averments 
that  insurance  policies  were  of  no 
binding  force  and  that  there  was  noth- 
ing due  on  them  are  conclusions.  Weil 
V.  Ins.  Co.,  182  111  App.  322. 

[d]  Verbal  agreement  void  and  of  no 
effect  under  the  statute  of  frauds. 
Eohrbach  v.  Hammill,  162  la.  131,  143 
NW  872. 

[e]  "Bights  under  ordinance. — Mere 
statements  of  parties  as  to  what  they 
conceive  their  rights  to  be  under  an 
ordinance"  are  conclusions.  Ward  v. 
Bldg.  Co.,  248  Mo.  348,  154  SW  478. 

[f]  "Futures." —  A  plea  which  as- 
serts that  the  contract  sued  on  is  in 
violation  of  a  certain  statute  is  a  con- 
clusion of  the  pleader.  Baker  v.  Leh- 
man, Weil  &  Co.,  186  Ala.  493,  65  8 
321. 

[  g  ]  Non-negotiable  instrument. 
Browning,  King  &  Co.  v.  Terwilliger, 
144  App.  Div.  616,  129  NYS  431;  Ful- 
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ton  V.  Varney,  117  App.  Div.  572,  102 
NY8  ffOS,  non-negotiable  instrument, 
[h]  Promissory  note. — St.  Lawrence, 
etc.  Bank  v.  Watkins,  153  App.  Div. 
551,  138  NYS  116. 

[i]  That  defendants  are  accommoda- 
tion makers  of  the  note,  a  conclusion. 
Magill  V.  MeCamley  (Tex.  Civ.),  182 
SW  22. 

212-32  Louisville  &  N.  B.  Co.  v. 
Murphy,  182  Ky.  136,  206  SW  268. 
213-35  Alabama  G.  S.  E.  Co.  v. 
Foley,  195  Ala.  391,  70  S  726;  St. 
Louis  &  S.  F.  E.  Co.  v.  Jamar,  182 
Ala.  554,  62  S  701;  Colen  v.  Gladding, 
McBean  &  Co.,  166  Cal.  354,  136  P 
289;  New  Staunton  Coal  Co.  v.  Fromm, 
286  111.  254,  121  NE  594;  Vogrin  v. 
Steel  &  Wire  Co.,  179  111.  App.  245; 
Maekey  v.  L.  &  T.  Co.  (Ind.  App.),  121 
NE  682;  Little  Coal  Co.  v.  O'Brien,  63 
Ind.  Ap^.  504,  113  NE  465,  114  NE  96; 
Bartholomew  v.  Grimes,  51  Ind.  App. 
614,  100  NE  12;  Tuell  v.  Marion,  110 
Me.  460,  86  A  980;  S.  v.  Harty  (Mo.), 
208  SW  835;  Coulter  v.  Independence, 
168  Mo.  App.  710,  154  SW  860;  Korach 
V.  Loeffel,  168  Mo.  App.  414,  151  SW 
790;  Nelson  v.  By.  Co.,  50  Mont.  516, 
148  P  388;  McCarthy's  Admr.  v.  North- 
field,  87  Vt.  191,  88  A  734;  Dufar  v. 
Boom  &  Logging  Co.,  89  Wash.  279, 
154  P  463. 

214-36  Bartholomew  v.  Grimes,  51 
Ind.  App.  614,  IOO'NE  12;  Coulter  v. 
Independence,  168  Mo.  App.  710,  154 
SW  860;  Schmidt  v.  Papillion,  92 
Neb.  511,  138  NW  725. 
214-37  Hutchinson  v.  Bitulithic  Co., 
239  Fed.  659,  152  CCA  493;  Frederick 
V.  Hartley  (Ala.),  79  S  381;  Smith  v. 
Thompson  (Ala.),  79  S  195;  Garrett 
V.  Harrison  (Ala.),  77  S  712;  Olson 
V.  Olson  (Ala.),  75  S  313;  In  re  Stod- 
dart's  Estate,  174  Cal.  606,  163  P  1010; 
San  Diego  County  v.  TJtt,  173  Cal. 
554,  160  P  657;  Metropolis  T.  &  S. 
Bank  v.  Monnier,  169  Cal.  692,  147  P 
265;  Bacon  v.  Soule,  19  Cal.  App.  428, 
126  P  384;  Martinez  v.  Martinez,  57 
Colo.  292,  141  P  469;  Kilpatrick  v.  MU- 
ler,  55  Colo.  419,  135  P  780;  Kindel 
r.  Le  Bert,  23  Colo.  385.  48  P  641,  58 
AmSt.  234;  O'Neil  v.  Co.  (Del  Ch.), 
106  A  50;  Hickman  v.  Cornwell,  145 
Ga.  368,  89  SE  330;  Daniel  v.  Burson, 
18  Ga.  App.  25,  88  SE  745;  Wilson  v. 
Baker  Cloth.  Cfc,  25  Ida.  378,  137  P 
896;  Simpson  v.  Simpson,  273  111.  90, 
112  NE   276;    Helmiek   v.    Carter,   171 


111.  App.  25;  Slosson  v.  Slosson,  192 
in.  App.  259;  Swain  v.  Hunt,  52  Ind. 
App.  626,  99  NE  629;  Pirkl  v.  Ellen- 
berger,  179  la.  1122,  162  NW  791;  Hei- 
man  v.  Pelder,  178  la.  740,  160  NW 
234;  Brown  v.  Slaton,  172  Ky.  787,  189 
SW  1130;  Town  of  EusseH  v.  Whitt, 
161  Ky.  187,  170  SW  609;  Creekmore  v. 
Bryant,  158  Ky.  166,  164  SW  337; 
Creekmore  v.  Const.  Co.,  157  Ky.  336, 
163  SW  194;  Boyd  v.  Shirk,  125  Md. 
175,  93  A  417;  Baltimore  &  O.  E.  Co. 
V.  Latimer,  118  Md.  183,  84  A  377; 
Young  V.  Lindquist,  126  Minn.  414,  148 
NW  455;  Lee  v.  Lee,  258  Mo.  599,  167 
SW  1030;  Stifel's  Union  B.  Co.  v. 
Weber  (Mo.  App.),  186  SW  1119;  Wat- 
son Fireproof  Window  Co.  v.  Cornice 
Co.,  181  Mo.  App.  318,  168  SW  905; 
Juby  V.  Craddock  (Mont.),  185  P  771; 
McDonald  v.  Klenze,  52  Mont.  142,  157 
P  175;  Hull  V.  Hull,  225  N.  Y.  342,  122 
NE  252;  Kamenitsky  v.  Corcoran,  177 
App.  Div.  606,  164  NYS  297;  Eobinson 
V.  S.  S.  Co.,  162  App.  Div.  169,  147 
NYS  310;  Kamonitsky  v.  Corcoran,  161 
NYS  756;  King  v.  Murphy,  151  NYS 
476;  Bergen  Tp.  v.  Nelson  County,  33 
N.  D.  247,  156  NW  559;  Society  of  In- 
dependent D.  V.  Hecker,  83  Or.  65,  162 
P  851;  Schultz  v.  Selberg,  80  Or.  668, 
157  P  1114;  Interior  Warehouse  Co.  v. 
Dunn,  80  Or.  528,  157  P  806;  Hyde  v. 
Kirkpatrick,  78  Or.  466,  153  P  41;  Eice 
V.  Braden,  243  Pa.  141,  89  A  877;  Leves 
V.  Slavonic,  54  Pa.  Super.  201;  Drennan 
V.  Brown  (S.  C),  100  8E  75;  Eadford 
Grocery  Co.  v.  Flynn  (Tex.  Civ.),  202 
SW  332;  Wilkirson  v.  Bradford  (Tex. 
Civ.),  200  SW  1094;  North  Coast  Dry 
Kiln  Co.  V.  Inv.  Co.,  82  Wash.  247,  144 
P  58;  Laun  v.  Kipp,  155  Wis.  347,  145 
NW  183.  See  also  10  Standabd  Pboo. 
53. 

215-39  Sutton  v.  Hurley,  12  Ga. 
App.  312,  77  SB  218. 

215-40  See  Barnett  v.  Freeman,  197 
Ala.  142,  72  S  395.  , 

215-41  Eussell  v.  Whitt,  161  Ky. 
187,  170  SW  609. 

[a]  Exception. — Explaining  one's  in- 
tention in  tnaking  a  payment.  Toler- 
ton  &  W.  Co.  V.  Suit,  ^3  N.  D.  283,  156 
NW  939. 

[b]  Consequences  of  mistake. — An  al- 
legation that  except  for  the  mutual 
mistake,  the  lease  would  not  have  been 
executed  is  but  a  conclusion  of  law. 
Hughey  v.  Smith,  65  Or.  323,  133  P  68. 
215-42     Butler   v.    Kokomo,   62    Ind. 
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App.  519,  113  NE  391;  Hull  v.  Hull, 
172  App.  Div.  287,  158  NYS  743;  Can- 
non V.  Irr.  Dist.,  79  Or.  71,  154  P  397; 
Smith  V.  Guerre  (Tex.  Civ.),  175  SW 
1093. 

216-43    Davidson   v.   Buchanan,    164 
App.  Div.  352,  149  NTS  640. 
216-44    Comp.  Dana  v.  Morgan,  219 
Fed.  313. 

216-46  Turner  v.  Hamlin,  152  Ky. 
469,  153  SW  778;  Hopiins  v.  Erskine 
(Me.),  107  A  829;  Post  Pub.  Co.  v. 
Bennett,  164  App.  Div.  633,  149  NYS 
867;  Groshut  ;;.  Kinetophote  Corp.,  154 
NYS  126;  McCarthy  v.  Fitzgerald,  139 
NYS  950;  Baker  v.  Hahn  (Tex.  Civ.), 
161  SW  443. 

[a]  That  commissioners  Incurred  an 
indebtedness  without  the  assent  of  t'v^o- 
thirds  of  the  voters,  is  a  conclusion. 
Streine  v.  Comrs.,  149  Ky.  641,  149  SW 
928. 

216-47  Brooks  v.  Shoe  Co.,  132  Ark.' 
386,  200  SW  1027;  Brandt  f.  Meade,  17 
Ariz.  34,  148  P  297;  Louisville  &  N.  E. 
Co.  v.  Dist.  Co.,  .170  Ky.  775,  187  SW 
296;  Lake  v.  Steinbach,  5  Wash.  659, 
32  P  767. 

216-48  Baker  v.  Hahn  (Tex.  Civ.), 
161  SW  443. 

216-49  Arizona  Eastern  E.  Co.  v. 
Hdw.  Co.,  14  Ariz.  397,  129  P  1104. 
See  Pacific  Coast  M.  O.  House  v.  Stil- 
lens,  29  Cal.  App.  613,  157  P  539. 
216-50  McGeever  v.  Brewing  Co. 
(Ala.),  78  S  66;  Kelly  v.  Loan  Assn., 
18  Ariz.  218,  157  P  1018;  Oaborn  v. 
Hoyt  (Cal.),  184  P  854;  Temple  v.  S., 
185  lud.  139,  113  NE  233;  American  L. 
M.  Co.  V.  Everybody's  Laundry  (la.), 
171  NW  161;  Galion  I.  W.  &  M.  Co.  v. 
Bullitt  County,  184  Ky.  805,  213  SW 
200;  Winchester  v.  Bd.  of  Education, 
182  Ky.  313,  206  SW  492;  Travelstead 
V.  Eay,  169  Ky.  706,  185  SW  91;  Suc- 
cession of  Hernandez,  138  La.  134,  70 
S  63;  S.  V.  Cresswell,  117  Miss.  795,  78 
S  770;  S.  V.  Sims  (Mo.  App.),  201  SW 
910;  Jones  V.  SchafE  Bros.  Co.,  187  Mo. 
App.  597,  174  SW  177;  Eekert  &  Co.  v. 
Pathe'  Freres,  174  NYS  740;  Cone  v. 
Gilmore,  79  Or.  349,  155  P  192;  Davin 
Michellod  S.  &  L.  Co.  v.  School  Dist., 
78  Or.  273,  152  P  1189;  Texas  Auto  & 
S.  Co.  V.  Petroleum  Co.  (Tex.  Civ.),  191 
SW  673. 

[a]  "No  authority  of  corporation," 
to  assign,  is  mere  conclusion.  Central 
Bank  v.  Martin  (Ind.  App.),  121  NE 
57.  . 


217-52  Hochfeld  v.  Portland,  72 
Or.  190,  142  P  824. 

[a]  Tax  made  for  purpose  of  "Freez- 
ing Out."  Glenn  v.  California  Trona 
Co.  (Cal.  App.),  177  P  178. 

[b]  That  no  legal  or  valid  vote  was 
had  or  taken.  Purdin  v.  Hancock  67 
Or.  164,  135  P  515. 

217-53  Molera  v.  Cooper,  173  Cal. 
259,  160  P  231;  Eule  v.  Carey,  178  la. 
184,  159  NW  699. 

[a]  Is     confiscatory.  —  Harrison     v. 
Abington   (Ark.),,  215  SW  255. 
217-56     Cleveland,  C.  C.  &  St.  L.  By. 
Co.  V.  Newpoint,  185  Ind.  517,  112  NE 
993. 

217-57  South  Platte  Ditch  Co.  v. 
Eeservoir  Co.,  58  Colo.  l85,  145  P 
707;  Comstock  v.  Larimer  &  Eeservoir 
Co.,  58  Colo.  186,  145  P  700;  Bickel  v. 
Co.,  184  Ky.  582,  212  SW  602;  Furlong 
v.  Press  Assn.  (Mo.),  189  SW  385; 
Wagner  v.  Shoemaker,  161  NYS  376; 
Taylor  v.  Bank,  105  Misc.  386,  174 
NYS  279. 

21S-60  C.  V.  Helm,  169  Ky.  194,  183 
SW  502;  Angel  v.  Byars,  153  Ky.  208, 
154  SW  1109;  Lester  v.  Gatewood  (Tex. 
Civ.),  166  SW  389;  Pye  v.  Wyatt  (Tex. 
Civ.),  151  SW  1086. 
218-61  [a]  Lack  of  jurisdiction  as 
a  defense. — Where  defendant  sets  up 
lack  of  jurisdiction  as  a  separate  de- 
fense it  is  a  mere  conclusibn  in  the 
absence  of  facts  establishing  that  the 
court  was  without  jurisdiction.  Bush- 
ansky  v.  Latinberg,  84  Misc.  37,  145 
NYS  898. 

[b]  That  court  had  jurisdiction,  is  a 
conclusion.  Scura  v.  National  City 
Bank,  107  Misc.  93,  177  NYS  75. 
218-62  Sample  v.  Adams,  54  Ind. 
App.  680,  100  NE  573;  Pye  v.  Wyatt 
(Tex.  Civ.),  151  SW  1086. 

218-63  Slosson  v.  Slosson,  192  111. 
App.  269;  Young  v.  Wiley,  183  Ind. 
449,  107  NE  278. 

[a]  Conviction  by  false  evidence. 
The  general  allegation  that  a  convic- 
tion was  obtained  "by  means  of  evi- 
dence which  the  defendants  knew  to 
be  false"  is  a  mere  conclusion.  Craft 
V.  Belt.  Co.,  117  Va.  480,  85  SE  486. 
218-65  Eidpath  «j.  Heller,  46  Mont. 
586,  129  P  1054. 

219-67  [a]  A  general  allegation  of 
a  combination  or  conspiracy  in  restraint 
of  trade.  Corey  v.  Ice  Co.,  207  Fe<l, 
459. 
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[b]  That  defendant  "is  in  possession 
of  the  property  in  the  declaration  men- 
tioned under  the  provisions  of  the 
original  lease  set  out  in  the  equitable 
plea  and  that  said  lease  is  still  in 
force  and  effect."  Peldmeyer  v, 
Werntz,  119  Md.  285,  86  A  986. 
[e]  Other  illustrations. — (1)  That  a 
party  has  a  good  defense  in  an  answer 
on  file,  when  answer  is  not  made  a  part 
of  the  motion.  Tracy  v.  S.  (Okl.),  159 
P  496.  (2)  That  defendant  corpora- 
tion was  propelling  its  automobile  and 
carelessly  collided  with  plaintiff.  Pre- 
mier Motor  Mfg.  Co.  i;.  Tilford,  61  Ind. 
App.  164,  111  NE  645.  (3)  That  deced- 
ent was  compelled  to  cross  a  track. 
Little  Coal  Co.  v.  O'Brien,  63  Ind. 
App.    504,    113    NE    465,    114    NE    96. 

(4)  That  plaintiff  resorted  to  lobbying. 
Eussell  V.  Bush,  196  Ala.  3'09,  71  S  397. 

(5)  That  defendant  knew  that  a  crim- 
inal complaint  was  untrue;  and  that 
defendant  duly  verified  it  as  by  law 
requiTed.  Fones  v.  Murdoch,  80  Or. 
340,  157  P  148.  (6)  That  defendant's 
conduct  had  amounted  to  desertion. 
Smythe  v.  Smythe,  80  Or.  150,  149  P 
516,  156  P  785.  (7)  That  a  judgment 
of  restitution  was  rendered  against  the 
defendant.  Canuto  v.  Weinberger,  79 
Or.  342,  155  P  190.  (8)  That  fire  was 
not  unavoidable,  and  but  for  acts  of 
defendant  the  loss  would  not  have  been 
sustained.  Faulkner  v.  Merc.  Co.,  170 
Ky.  22,  185  SW  151.  (9)  That  defend- 
ant wilfully  and  unlawfully  raised  the 
waters  of  the  creek  so  as  to  destroy  the 
public  crossing,  etc.  Edgefield  County 
V.  Power  Co.,  104  S.  C.  311,  88  SE  801. 
(10)  That  one  railway  is  a  subsidiary 
of  another,  controlled  and  dominated 
by  it,  with  no  separate  corporate  exist- 
ence or  autonomy.  P.  v.  Kys.  Co.,  270 
111.  278,  110  NE  394.  (11)  That  plaintiff 
was  entitled  to  recover  the  value  of 
goods.  Frisbee  v.  Ins.  Co.,  223  Mass. 
159,  111  NE  850.  (12)  That  lands  were 
not  charged  with  their  just  proportion 
of  a  former  assessment,  nor  costs  of 
reclamation.  Spurrier  v.  Reclamation 
Diat.,  172  Cal.  157,  155  P  840.  (13) 
That  the  wife  was  acting  for  herself 
and  the  use  and  benefit  of  the  com- 
munity. Balkema  v.  Grolimund,  92 
Wash.  326,  159  P  127.  (14)  That  the 
failure  of  the  plaintiff  to  examine  the 
working  place  before  commencing  to 
work  approximately  caused  his  injury. 
Henderson  v.  H    Co.,  190  Ala.  126,  67 


S  414.  (15)  That  there  was  a  safe  or 
safer  way  for  plaintiff  to  ride.  Choc- 
taw, C.  &  M.  Co.  V.  Moore,  184  Ala. 
449,  63  S  558.  (16)  Allegation  that 
bridge  constituted  an  unreasonable  ob- 
struction of  navigation,  and  was  main- 
tained without  authority  of  law.  Maul- 
din  V.  By.  Co.,  181  Ala.  591,  61  S  947. 
(17)  That  defendant  occupied  land  in 
subordination  to  and  in  recognition  of 
plaintiff's  homestead  and  dower  right. 
Vaughn  v.  Vaughn,  180  Ala.  212,  60  S 
872.1  (18)  An  allegation  that  a  note 
was  "transferred"  is  a  mere  legal  con- 
clusion on  account  of  failure  to  allege 
method  of  the  transfer.  Kelley  v.  Kel- 
ley,  9  Ala.  App.  30^763  S  740.  (19) 
Partnership  agreement.  Nixon  v.  Wood- 
ward, 6  Ala.  App.  151,  60  S  480.  (20) 
That  constable  failed  to  deliver  prop- 
erty to  plaintiff  "as  required  by  law." 
Southern  Orchard  Plant.  Co.  v.  Gore, 
83  Ark.  78,  102  SW  709.  (21)  Never 
has  been  a  "valid"  delivery,  and  that 
defendant  "unlawfully"  obtained  pos- 
session. Fisher  v.  Fisher,  23  Cal.  App. 
310,  137  P  1094.  (22)  Allegation  that 
certain  land  has  never  been  patented, 
but  is  part  of  the  public  land  of  the 
United  States.  McKenzie  t.  Fisher,  40 
App.  Cas.  (D.  C.)  74.  (23)  That  peti- 
tioner's claim  was  presented  "as  re- 
quired by  law."  Sparks  v.  Floyd  Coun- 
ty, 15  Ga.  App.  80,  82  SE  583.  (24) 
An  allegation  that  work  required  an 
assistant  to  enable  plaintiff  to  perform 
the  same  with  safety  states  a  mere 
conclusion.  Caldon  v.  Cast.  Co.,  182  111. 
App.  458.  (25)  That  "plaintiff  is  en- 
titled to  recover  for  and  on  behalf  of 
the  estate."  Cleveland,  etc.  Ky.  Co. 
V.  Champe,  55  Ind.  App.  243,  102  NE 
868.  (26)  An  avermbnt  of  a  refusal 
to  furnish  school  privileges  to  plain- 
tiff, without  legal  reasons  for  so  do- 
ing. Templer  v.  School  Tp.,  160  la.  398, 
141  NW  1054.  (27)  That  certain  prop- 
erty had  a  "taxable  situs"  in  the 
county.  Northwestern  Mut.  liife  Ins. 
Co.  V.   C,   164  Ky.   255,   175   SW   337. 

(28)  That  arrests  were  made  by  deputy 
sheriffs  in  their  official  capacity.  Jones 
V.  Van  Bever,  164  Ky.  80,  174  SW  795. 

(29)  That  person  adjudged  non  compos 
mentis  fully  expected  to  pay  for  serv- 
ices rendered  previous  to  such  proceed- 
ing. Gilbert  v.  Gilbert's  Com.,  158 
Ky.  68,  164  SW  316.  (30)  That  prop- 
erty was  not  appraised  as  required  by 
law.    Angel  «.  Byars,  153  Ky.  a08,  154 
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SW  1109.  (31)  That  there  was  suffi- 
cient surplus,  under  the  laws  of  Ken- 
tucky-, to  have  carried  the  insurance 
policy.  Dibrell  v.  Ins.  Co.,  152  Ky.  208, 
153  SW  428.  (32)  That  defendants  are 
'-jeopardizing  the  rights  of  creditors 
by  grossly  mismanaging  the  business 
affairs  of  the  bant,  etc."  Arent  v. 
Liquidating  Comrs.,  133  La.  134,  62  S 
602.  ,  (33)  That  petitioner's  note  and 
mortgage  is  prior  in  date  and  rank  to 
plaintiff's  mortgage.  Levy  v.  Des- 
posito,  133  La.  126,  62  S  599.  ,(34) 
That  plaintiff's  horse  was  driven  in 
violation  of  the  ordinance,  without  al- 
leging in  what  respect  it  was  violated. 
Brickell  v.  Williams,  180  Mo.  App.  572, 
167  SW  607.  (35)  The  use  of  the  word 
"jiuisanee"  in  characterizing  an  act 
is  of  no  avail  in  a  pleading  in  the  ab- 
sence of  facts  from  which  such  con- 
clusion follows.  De  Moll  v.  New  Tork, 
163  App.  Div.  676,  148  NYS  966.  (36) 
That  the  executor  has  repudiated  his 
trust.  In  re  Watson,  163  App.  Div. 
41,  148  NYS  525.  (37)  That  defend- 
ant has  unlawfully  erected  and  main- 
tained certain  buildings.  P.  v.  Sugar 
Efg.  Co.,  86  Misc.  78,  148  NYS  160. 
(38)  That -a  note  "lawfully  came  into 
the  possession  of  plaintiff  for  value." 
Laing  v.  Hudgens,  82  Misc.  388,  143 
NYS  763.  (39)  That  service  was  de- 
fective and  of  no  value.  New  York 
Tel.  Co.  ■;;.  Simon,  77  Misc.  192,  137 
NYS  542.  (40)  That  certain  signs  dis- 
played by  defendant  mislead  and  de- 
ceive the  public.  Longenecker  v. 
Longenecker  Bros.,  140  NYS  403.  (41) 
That  subject-matter  of  counterclaim 
grew  out  of  the  same  transaction  de- 
scribed in  complaint.  Chamberlain  v. 
Townsend,  72  Or.  207,  142  P  782,  143 
P  924.  (42)  That  labor  rendered  was 
a  necessary  family  expense.  Chamber- 
lain V.  Townsend,  72  Or.  207,  142  P 
782,  143  P  924.  (43)  That  one  surety 
was  primarily  liable  on  the  undertak- 
ing. Templeton  v.  Cook,  69  Or.  313, 
138  P  '230.  (44)  That  a  woman  is  not 
the  legal  wife  of  a  man.  Leves  v. 
Slavonic  Soc,  54  Pa.  Super.  201.  (45) 
That  property  would  not  bring  its  full 
value  at  foreclosure  sale.  Floore  v. 
Morgan  (Tex.  Civ.),  175  SW  737.  (46) 
That  the  suit  does  not  come  within 
certain  exceptions  provided  by  statute. 
Anderson,  Clayton  &  Co.  v.  Terry  (Tex. 
Civ.),  167  SW  1.  (47)  That  defend- 
ants were  the  consignees  named  in  bills 


of  lading  and  that  defendants  were  the 
assignees  of  the  shipper.  St.  Louis  S. 
W.  Ey.  Co.  V.  Browne  Grain  Co.  (Tex. 
Civ.),  166  SW  40.  (48)  Averment 
that  one  was  legally  elected.  S.  v. 
Greene,  87  Vt.  94,  88  A  515.  (49) 
An  averment  of  maladministration  and 
mismanagement  of  the  corporate  af- 
fairs. Curtiss  V.  Dean,  85  Wash.  435, 
148  P  581.  (50)  That  tender  was 
"wrongfully  refused."  Simpson  Log- 
ging Co.  V.  Chehalis  County,  80  Wash. 
245,  141  P  344.  (61)  That  plaintiff  had 
no  adequate  remedy  at  law.  Barber 
Asphalt  Pav.  Co.  v.  Hamilton,  80  Wash. 
51,  141  P  199. 

219-69     Kips   Bay   B.    &   M.   Co.  v. 
Printing  Co.,  J74  NYS  686. 
219-75    Bingham  &  G.  E.  Co.  v.  Min. 
Co.,  49  Utah  125,  162  P  65. 
219-78     Steiskal  v.  Marshall  Pield  & 
Co.,  142  111.  App.  154. 

[a]  That  plaintiff  had  the  right  to 
ride  on  a  freight  train.  Chesapeake  & 
O.  Ry.  Co.  V.  Collinsworth,  152  Ky.  197, 
153  SW  241. 

[b]  That  deceased  "had  a  right  to 
be  in  the  building  where  he  was  killed" 
is  a  conclusion  of  law.  Arthur  v. 
Lumber  Co.,  143  La.  207,  78  S  469. 
220-93  Clark  v.  Frazier  (Okl.),  177 
P  589;  Scura  v.  National  City  Bank, 
107  Misc.  93,  177  NYS  75. 
220-94  [a]  That  stock  was  "held 
in  trust." — Alexander  v.  Fidelity  Trust 
Co.,  215  Fed.  791. 

220-98  Hurst  v.  Wheel  Co.,  197  Ala. 
10,  72  S  314;  Shipman  v.  Const.  Co.,  64 
Or.  1,  128  P  989. 

[a]  That  the  corporation  had  dis- 
solved.— Klamath  Lumb.  Co.  v.  Bamber, 
74  Or.  287,  142  P  359,  145  P  650. 
221-6  [a]  No  adequate  remedy  at 
law.— Clark  v.  Frazier  (Okl.),  177  P 
589. 

221-16  Indiana  Mfg.  Co.  v.  Cough- 
lin  (Ind.  App.),  115  NE  260;  Schmidt 
V.  Newport,  184  Ky.  342,  212  SW  113; 
Sehmitt  v.  McMillan,  175  App.  Div. 
799,  162  NYS  437;  Baker  v.  Butter- 
worth,  119  Va.  402,  89  SE  849,  LEA  , 
1916F,  1287;  Hart  v.  King  County 
(Wash.),  177  P  344.  See  Chiles  v.  Ft. 
Smith  Comm.  Co.  (Ark.),  216  SW  U. 
221-17  Dwight  Mfg.  Co.  v.  Holmes 
(Ala.),  73  S  933;  Birmingham  &  A.  E. 
Co.  V.  Norris,  4  Ala.  App.  363,  59  S 
66;  Wood  V.  Drainage  Dist.  No.  2,  110 
Ark.  416,  161  SW  1057;  Catlett  v.  By. 
Co.,  56   Colo.  463,  139  P   14;   King  V. 
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Dairy  Co.  (Mo.  App.),  187  SW  284; 
Furfselman  v.  Irr.  Co.,  53  Mont.  254,  163 
P  473;  Merriam  v.  Hamilton,  64  Or. 
476,  130  P  406;  Louis  v.  Const.  Co.,  80 
W.  Va.  159,  92  SE  249;  Herrem  v. 
Konz,  165  Wis.  574,/  162  NW  654; 
Emond  v.  Kimberly-Clark  Co.,  159 
Wis.  83,  149  NW  760.  See  Allen  v. 
Lumb.  Co.,  171  Mo.  App.  492,  157  SW 
661. 

[a]  "Willfully,  wantonly  and  inten- 
tionally."— An  allegation  that  the 
"motorman  willfully,  wantonly,  or  in- 
tentionally propelled  said  car  against 
plaintiff's  vehicle  when  he  knew  that 
plaintiff  would  thereby  be  injured," 
is  a  mere  conclusion.  I>avis  v.  Dren- 
nan  Co.,  189  Ala.  683,  66  8  642;  Birm- 
ingham Ey.,  L.  &  P.  Co.  V.  Nicholas, 
181  Ala.  491,  61  S  361;  Jordan  v.  Ey. 
Co.,  179  Ala.  291,  60  8  309. 
222-18  So.  Cotton  Oil  Co.  v.  Woods 
(Ala.),  78  8  907;  Sington  v.  Light  &  P. 
Co.  (Ala.),  76  8  48;  Birmingham,  E.  & 
B.  E.  Co.  V.  Williams,  190  Ala.  53,  66  S 
653;  Hall  v.  Box  Co.,  160  Ky.  586,  169 
SW  985.  See  Eobinson  i;.  8.  S.  Co., 
162  App.  Div.  169,  147  NYS  310. 

[a]  A:7erment  held  insufficient. — ' ' Due 
to  the  negligence  and  carelessness  of 
the  inspector"  is  conclusion  of  negli- 
gence and  not  facts.  Horton  v.  Lin- 
coln County,  116  Miss.  8i3,  77   8   796. 

[b]  Allegations  sufficient. — Jinright  v. 
Archer  (Ala.  App.),  78  8  713. 
222-19  Standard  P.  C.  Co.  v.  Thomp- 
son, 191  Ala.  444,  67  8  608;  Southern 
Ey.  Co.  V.  Harrison,  191  Ala.  436,  67 
S  697;  Boan  v.  Lumb.  Co.,  184  Ala. 
535,  63  8  564;  Illinois  Cent.  E.  Co.  v. 
Lowery,  184  Ala.  443,  63  S  952,  49  LEA 
(NS)  1149;  Birmingham  By.,  L.  &  P. 
Co.  r.  Saxon,  179  Ala.  136,  59  8  584; 
Ithaca  Trust  Co.  v.  DriscoU  Bros.,  163 
App.  Div.  54,  148  NYS  775. 

[a]  Eule  illustrated. — (1)  A  plea  was 
held  demurrable  which  averred  that 
plaintiff  was  guilty  of  proximately  con- 
tributing negligence,  in  that  he  caused 
debris,  etc.,  to  be  placed  in  the  cul- 
vert, and  thereby  "contributed  to  the 
obstructions  complained  of."  Brown 
V.  B.  Co.,  191  Ala.  500,  67  S  702.  (2) 
"If  the  plaintiff  received  any  injuries 
at  the  time  mentioned  in  said  petition, 
the  same  were  caused  by  plaintiff's 
own  fault  and  negligence,"  held  not 
sufScient  plea  of  'contributory  negli- 
gence. Benjamin'  v.  Ey.  Co.,  245  Mo. 
598y  151'iSW  91.     (3)  A  mere  general 


statement  of  a  conclusion  that,  if  de- 
fendant was  negligent,  the  plaintiff 
was  also  guilty  of  negligence  contribu- 
ting thereto,  is  lad  pleading.  John- 
son f.  Traction  Co.,  176  Mo.  App.  174, 
161  SW  1193. 

222-20  Klovdahl  v.  Springfield,  81 
Or.  168,  158  P  668;  Purdin  v.  Hancock, 
67  Or.  164,  135  P  515;  Splonskofsky  v. 
Minto,  62  Or.  560,  126  P  15. 
222-22  Hughes  v.  Eccles,  160  NYS 
1013. 

222-23  Mo.  Rev.  St.,  1909,  §1836; 
McCullough  V.  Ins.  Co.,  113  Mo.  606, 
21  SW  207;  De  Euntz  v.  Belief  Assn., 
180  Mo.  App.  1,  162  SW  1053;  Mog- 
habghab  v.  Co.,  161  App.  Div.  135,  146 
NYS  392;  Plessher  v.  Packing  Co.,  93 
Wash.  48,  160  P  14. 

223-24  Greenberg  v.  Ins.  Co.,  83  Or. 
662,  160  P  536,  163  P  820. 
223-25  Birmingham  R.  L.  &  P.  Co. 
V.  Littleton  (Ala.),  77  8  565;  Paterson 
V.  Bridges  (Ala.  App.),  75  8  260;  South- 
ern S.  Co.  V.  Long,  lEj  Ala.  App.  286, 
73  8  148;  Beese  v.  Medical  Co.,  115 
Ark.  606,  172  SW  ,820;  Johnson  v. 
Crowley  (Mo.  App.),  207  SW  235; 
Blanchard  Co.  v.  Co.,  184  App.  Div. 
184,  171  NYS  890;  Gruhn  v.  Eppig, 
175  App.  Div.  787,  161  NYS  629;  Bar- 
nard V.  Houser,  68  Or.  240,  1?7  P  227; 
Western  IT.  T.  Co.  v.  Jeffries  (Tex. 
Civ.),  214  SW  781. 

[a]  "Negligent  breach  of  contract," 
conclusion  of  law.  Johnson  v.  Stillwell, 
90  Or.  211,  176  P  123. 
223-26  Williams  v.  Grocery  Co. 
(Fla.),  75  S  517;  Boae  v.  Bristol,  174 
App.  Div.  15,  160  NYS  335. 
223-27  But  see  Edmonds  v.  Wilcox 
(Cal.),  172  P  1101. 

[a]  Ratification  when  a  fact  and 
when  a  conclusion  of  law. — (1)  The 
court  in  Minnich  v.  Darling,  8  Ind. 
App.  539,  36  NE  173,  says:  "In  its 
technical  sense,  ratification  is  itself  a 
fact,  and  not  a  conclusion  of  law  to 
be  drawn  from  other  facts  or  circum- 
stances. Carter  v.  Pomeroy,  30  Ind. 
438.  .  .  .  Eatification,  in  its  technical 
sense,  may  be  pleaded  in  general  terms, 
because  it  is  a  fact.  .  .  .  But  when 
it  is  used  in  a  sense  akin  to  estoppel, 
it  is  not  proper  to  plead  it  in  gen- 
eral terms,  but  the  acts  done  consti- 
tuting it  must  be  specially  pleaded, 
and  ii  it  merely  state  legal  conclusions, 
the  pleading  will  be  bad  on  demurrer." 
(2)  But  see  PoUitz  v.  E.  Co.,  207  N.  Y. 
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113,  100  NE  721,  holding  that  a  de- 
fense stating  that  "the  plaintiff  with 
full  knowledge  thereof  ratified  and  con- 
firmed" is  a  conclusion  of  fact  and  not 
a  conclusion  of  law  and  ratification  is 
suflSciently  pleaded  without  alleging 
facts  showing  ratification. 
224-28  American  E.  M.  Co.  v.  Ball- 
inger  (Tex.  Civ.),  210  SW  265. 
224-29  Overby  v.  Williams,  170  Ky. 
140,,  185  SW  822. 

224-33  Combs  v.  Cardwell,  164  Ky. 
542,  175  SW  1009;  Larue  v.  Hays,  7 
Bush  (Ky.)  50;  Toler's  Heirs  v.  Toler, 
33  KyLE  594,  110  SW  388;  Langston 
V.  Edwards,  21  KyLE  1277,  54  SW  833. 
225-34  ShefBeld  Nat.  Bk.  v.  Bank 
&  Trust  Co.,  196  Ala.  275,  72  S  127; 
Home  Land  &  Loan  Co.  v.  Eouth,  123 
Ark.  360,  185  SW  467;  Kenigsberg  v. 
Eeininger,  159  la.  548,  141  NW  407; 
Jones  V.  Sehaffi  Bros.  Co.,  187  Mo.  App. 
597,  174  SW  177;  Morris  v.  Hay,  172 
App.  Div.  145,  158  NYS  206. 
[a]  Except  where  the  aTeiied  pro- 
bative  facts  do  not  support  the  con- 
clusion. Cheda  v.  Bodkin,  173  Cal.  7, 
158  P  1025. 

225-35  Ballard  v.  Kansas  City 
Farms  Co.,  131  Ark.  83,  198  SW  527; 
Allen  Clark  Co.  v.  Francovich  (Nov.), 
176  P  259;  Oliver  i;.  Endiquez,  17  N.  M. 
206,  124  P  798,  plaintiffs  were  the  own- 
ers in  fee  simple.  See  Daniel  v.  Dan- 
iel (Ala.),  81  S  577;  Graham  v.  Graham 
(Ala.),  79  S  450. 

[a]  That  a  party  is  the  oymer  of  a 
judgment  by  transfer,  is  a  conclusion. 
Gotee  V.  Graves,  153  Ky.  26,  154  SW 
386. 

225-36  Farrell  v.  Kirkwood,  69  Or. 
413,  136  P  110. 

[a]  Transaction  "usurious." — It  is 
not  necessary  to  allege  in  terms  that 
a  transaction  was  "usurious"  if  facts 
which  amount  to  usury  are  stated  with 
sufScient  certainty.  Shape  v.  Shape, 
77  Misc.  649,  137  NYS  605. 
226-37  Eussell  v.  Bush,  196  Ala. 
309,  71  S  397;  Alabama  Great  S.  E.  Co. 
V.  Smith,  191  Ala.  643,  68  S  56;  Davis 
V.  Drennen  Co.,  189  Ala.  683,  66  S  642; 
Baker  v.  Co.,  186  Ala.  493,  65  S  321; 
Birmingham  Ey.,  L.  &  P.  Co.  v.  Saxon, 
179  Ala.  136,  59  S  584;  Kelley  v. 
Keney,  9  Ala.  App.  306,  63  8  740;  EoU 
V.  Howell,  9  Ala.  App.  171,  62  S  463; 
Wood  V.  Drainage  Dist.  No.  2,  110  Ark. 
416,  161  SW  1067;  Ward  v.  Ins.  Co., 
182  111.  App,  317;  Haniseh  v.  Union, 


170  111.  App.  79;  Creekmore  v.  Const. 
Co.;  157  Ky.  336,  163  SW  194;  Peld- 
meyer  v.  Werntz,  119  Md.  285,  86  A 
986;  8.  V.  Harty  (Mo.;,  208  SW  835; 
Ferber  v.  Eealty  Co.,  166  App.  Div. 
736,  152  NYS  352;  Dickinson  v.  Hen- 
derson, 90  Or.  408j  176  P  797;  Eioe  v. 
Braden,  243  Pa.  141,  89  A  877;  Emond 
V.  Kimberly-Clark  Co.,  159  Wis.  83,  149 
NW  760. 

[a]  The  court  in  Machomich  Mercan- 
tile Co.  V.  Hickey,  15  Ariz.  421,  140  P 
63  says:  "It  is  a  general  rule  under 
the  codes  that  allegations  of  legal  con- 
clusions instead  of  facts  upon  which 
they  are  based  do  not  usually  make  a 
pleading  bad  on  general  demurrer." 
226-38  Williams  v.  Seaife  &  Sons 
Co.,  227  Fed.  922;  Atlantic  Coast  Line 
E.  Go.  V.  Thomas,  14  Ga.  App.  619, 
82  SE  299;  Eohrbach  v.  Hammill,  162 
la.  131,  143  NW  872;  De  Euntz  v. 
Belief  Assn.,  180  Mo.  App.  1,  162  SW 
1053;  Bush  Const.  Co.  v.  Const.  Co.,  176 
Mo.  App.  608,  159  SW  738. 
226-39  Barnett  v.  Freeman,  197  Ala. 
142,  72  S  395.  ' 


CONFESSION  AND  AVOIDANOE 

228-1     Sefton    v.    Mitchell,    120    Dl. 

App.  256. 

229-3     Shepherd  v.  Hdw.  Co.   (Ala.), 

73  S  4.98;  Clearman  v.  Cobbs,  197  Ala. 

546,  73  S  83;  Newspaper  F.  Service  v. 

Pub.  Co.,  140  La.  702,  73  S  777. 

230-6     See  Aetna  Ins.  Co.  v.  Cowan, 

111  Miss.  453,  71  S  746. 

231-19     First  Nat.  Bani  v.  Shank,  53 

Colo.  446,  128  P  66;  Shirley  v.  Eenick, 

151  Ky.  25,  151  SW  357. 

[a]  Failure  to  gire  color  renders  a 
pleading  purporting  to  be  by  way  of 
confession  and  avoidance  defective  and 
insufScient.  Shirley  v.  Eenick,  151  Ky. 
25,  151  SW  357. 

[b]  Confession  essential. — "Usually 
one  may  not  plead  in  avoidance  of  a 
fact,  which  the  plea  does  not  admit, 
for  it  is  of  the  essence  of  such  a  plea 
to  confess  the  truth  of  the  allegation 
which  it  proposes  to  answer  and 
avoid."  Le  Fevre  v.  Crossan,  3  Boyce 
(Del.)   376,  84  A  127. 

[c]  BepUcation  is  demurrable  which 
seeks  to  avoid  a  plea  without  first 
confessing  it.  Clingan  v.  Ey.  Co.,  163 
111.  App.  568. 

232-21  Florida,  etc.  Ey.  Co.  v.  Pet- 
ers, 72  Fla.  311,  73  S  151;  Aetna  Ins. 
Co.  V.  Cowan,  111  Miss.  453,  71  S  746. 
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233-23  [a]  An  affirmative  defense 
is  regarded  as  a  separate  plea,  and  in 

determining  its  aufflcieney  all  of  the 
allegations  of  the  complaint  not  denied 
in  the  separate  defense,  even  though 
elsewhere  denied  by  the  answer,  are 
deemed  admitted.  Mendelaon  v.  Mar- 
gulies,  157  App.  Div.  666,  142  NYS  825. 
233-28  Mulford  v.  Irrigation  Co.,  62 
Colo.  167,  161  P  301;  In  re  Grade  Cross- 
ing Comrs.  of  BuflPalo,  176  App.  Div. 
349,  162  NTS  1092. 

233-29  Mulford  v.  Irrigation  Co.,  62 
Colo.  167,  161  P  301. 
234-33  Quanah,  A.  &  P.  E.  Co.  v. 
Collett  (Tex.  Civ.),  190  SW  1128. 
235-40  Huntsville  Knitting  Co.  v. 
Butner  (Ala.),  73  S  907;  BreVater  v. 
Croo'k  County,  81  Or.  435,  159  P  1031. 
237-48  Mulinos  v.  Walkop,  95  Mise. 
165,  159  NYS  16. 

[a]  Pleas  In  bar. — Pleas  in  the  na- 
ture of  confession  and  avoidance  in- 
terposed in  bar  of  the  entire  action, 
and  not  as  mere  denial,  are  bad,  where 
none  of  them  answer  the  whole  com- 
plaint, as  they  profess  to  do,  and  at 
best  any  one  of  them  being  an  answer 
to  but  one  count  thereof.  Jordan  v. 
Emanuel,  167  Ala.  176,  52  S  310. 
237-49  [a]  Defense  of  lUegal  con- 
sideration.— ^In  an  action  on  a  note  a 
defense  set  up  in  an  answer  that  the 
note  was  given  for  an  illegal  considera- 
tion, a  gambling  transaction,  is  not  new 
matter  by  way  of  confession  and  avoid- 
ance. Hudson  V.  Moon,  42  Utah  ^7, 
130  P  774. 

238-52     Clarkin    v.    New    York,    91 
Mise.  98,  154  NYS  1019. 
[a]    Manner  of  statement. — New  mat- 
ter  alleged   in    an    answer    should    be 
stated    in    ordinary    and    concise    lan- 
guage, and  the  facts  must  be  set  out 
with  the   same  precision  as   the  facts 
in  a  complaint.     Vaughan  v.   Kujath, 
44  Mont.  484,  120  P  1121. 
238-55     Continental   Gin    Co.   v.   Ar- 
nold, 52  Okl.  569,  153  P  160. 
243-74     [a]     Such    plea    should    be 
treated  as  the  general  issue.    Bayshore 
Development  Co.  v.  Bonfoey  (Fla.),  78 
S  507. 

345-79  [a]  In  an  action  for  assign- 
ment of  dower,  a  plea  denying  each 
and  every  allegation  of  the  complaint, 
which  then  sets  up  facts  of  a  sale  of 
the  land  under  judgment  against  hus- 
band, and  that  by  reason  of  this  fact 
plaintiff  has  no  dower  interest,  amounts 


to  a  plea  in  confession  and  avoidance, 
despite  the  general  denial.  Holt  v. 
Hanley,  245  Mo.  352,  149  SW  1. 
245-80  [a]  "There  is  an  inconsist- 
ency in  fact  between  a  general  denial 
and  a  plea  in  confession  and  avoid- 
ance; but  the  inconsistency  does  not 
prevent  the  interposition  of  both. 
When  the  rule  of  consistency,  tech- 
nically applied,  prevents  the  interposi- 
tion of  a  fair  defense,  it  must  yield 
to  the  insistent  demand  of  the  law 
that  a  party  be  given  a  hearing  on 
all  his  causes  of  action  and  all  his 
defenses."  Mc Alpine  v.  Fidelity  &  Caa. 
Co.,  134  Minn.  192,  158  NW  967. 
247-86,  Erratum. — Cross-reference  to 
title  "Motion"  should,  be  to  "Strik- 
ing Out  and  Withdrawal." 

CONSOLIDATION  OF  ACTIONS 

250-&  Cooper  v.  Evana,  174  N.  C. 
412,  93   SE   897. 

[a]  To  prevent  multiplicity  of  suits, 
and  economy  of  time  and  costs.  Wil- 
mer  v.  Placide,  118  Md.  305,  84  A  491. 
250-3  Atkinson  v.  Diaher, ,  177  Ind. 
665,  98  NE  807. 

251-7  Atkinson  v.  Disher,  177  Ind. 
665,  98  NE  807;  Lumianaky  v.  Tesaier, 
213  Mass.  182,  99  NE  1051,  AnuCaa 
1913E,  1049;  Wilder  v.  Greene,  172  N. 
C.  94,  89  SE  1062;  Lonnevik  v.  Sigbert 
Awes  Co.  (N.  D.),  167  NW  370. 
[a]  Largely  in  court's  discretion. 
Irmegar  v.  Tazewell  County,  264  HI. 
172,  106  NE  227. 

252-9  Bay  v.  By.  Co.,  90  Kan.  244, 
133  P  847;  Wilson  v.  Wilson,  90  Neb. 
353,  133  NW  447,  1124;  Bust  v.  E.  Co., 
107  Tex.  385,  180  SW  95. 
[a]  Consolidating  appeals. — An  appeal 
from  a  final  judgment  may  be  consoli- 
dated with  an  appeal  from  an  order 
taxing  costs  on  granting  a  continuance. 
See  Keller  v.  Harrison,  151  la.  320,  131 
NW  53,  AnnCasl913A,  300.  See  also  2 
Standaed  Pboc.  18. 

252-10  [a]  The  sum  of  the  amounts 
Involved  in  the  suits  as  originally 
brought  determines  the  jurisdiction  of 
the  appellate  court.  Bust  v.  E.  Co., 
107  Tex.  385,  180  SW  95;  Security  Co. 
V.  Nat.  Bank,  93  Tex.  575,  57  SW  22. 
253-12  Columbia-Knickerbocker  Tr. 
Co.  V.  Abbot,  247  Fed.  833,  160  CCA 
55. 

253-14  [a]  Release  of  mortgage  and 
annulment  of  deed. — Where  objects 
sought  to  be  accomplished  do  not  coa- 
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flict  causes  in  equity  may  be  consoli- 
dated; so  a  suit  by  a  mortgagor  for 
an  accounting  and  release  of  mortgage 
and  a  suit  to  annul  a  deed  may  be 
consolidated.  Wilmer  v.  Placide,  118 
Md.  305,  84  A  491. 

254-15  Warnock  Uniform  Co.  v. 
Garifalos,  224  N.  Y.  622,  121  NE  353. 
255-17  Lumiansky  v.  Tessier,  213 
Mass.  182,  99  NB  1051,  AnnCasl913E, 
1049. 

[a]  Consolidation  merely  operates  to 
carry  on  together  two  separate  suits 
supposed  to  involve  identical  issues,  and 
is  intended  to  expedite  the  hearing  and 
diminish  the  expense.  Atkinson  v-  Sol- 
enberger,  112  Va.  667,  72  SE  727. 
255-18  Trozzo  v.  P.,  51  Colo.  323, 
117  P  150;  Succession  of  Finegan,  135 
La.  473,  65  S  614. 

[a]  It  is  discretionary  with  the  court 
whether  consolidation  shall  be  ordered. 
Realty  Const.  &  Mtg.  Co.  v.  Superior 
Court,  165  Cal.  543,  132  P  1048. 
255-19  McFaddin  v.  S.  Tex.  Civ.), 
139  SW  991. 

256-21     Fidelity,     etc.     Ins.     Co.     v. 
Friedman,  117  Ark.  71,  174  SW  215. 
256-22     Dalton  v.  Cotton  Mills,   146 
Ga.  89,  90  SE  718. 

257-27  Consolidation  of  indictments. 
Showalter  v.  V.  S.  (CCA),  260  Fed.  719. 
257-29  Bankers'  Trust  Co.  v.  Ry. 
Co.,  251  Fed.  789,  164  CCA  23. 
258-32  New  York  Jobbing  House  v. 
Ins.  Co.  (Utah),  182  P  361. 
259-33  De  Veer  v.  Pierson,  222  Mass. 
167,  110  NE  154. 

259-34  Kuns  v.  Bias,  32  Cal.  App. 
651,  163  P  1052;  Winnek  v.  Moore,  164 
Wis.  53,  159  ISfW  558. 
260-41  O'Neill  v.  Lockwhit  Co.,  82 
Misc.  383,  143  NYS  729. 
260-45  Southern  R.  Co.  v.  Clarke 
(Ala.),  82  S  516;  Campbell  Flour  Mills 
Co.  V.  Bowes,  32  Ont.  L.  R.  (Can.)  270. 
261-46  Reid  v.  Nichols,  166  Ky.  423, 
179  SW  440. 

261-50  Stickney  Co.  v.  Lynch,  163 
Wis.  353,  158  NW  85. 
261-51  [a]  Action  on  insurance 
policies,  different  defendants.  New 
York  Jobbing  House  v.  Ins.  Co.  (Utah), 
182  P  361. 

262-52  Beatrice  Creamery  Co.  v. 
Garner,  119  Ark.  558,  179  SW  160; 
Brodeur  Co.  v.  Merrill,  18  Q.  P.  R. 
(Can.)  386. 

262-54  Atkinson  v.  Disher,  177  Ind. 
665,   98   NB   807;   Midland   Ry.   Co.'  v. 


Coal  Co.,  126  Ind.  384,  26  NE  68;  Whit- 

aker  v.  BrowningfTex.  Civ.),  155  SW 

1197. 

[a]     Suit  in  partition  and  to  quiet  title 

may  be  consolidated  where  parties  and 

subject-matter    are    the    same.    Terra 

Ceia  Estates  v.  Taylor,  68  Fla.  261,  67 

5  169. 

263-57  Hunt  Co.  v.  Ry.  Co.,  217 
Mass.  319,  104  NE  728. 
264-59  [a]  When  the  Issues  are  dif- 
ferent and  the  liability  of  defendants 
is  different,  it  is  not  an  abuse  of  dis- 
cretion to  refuse  to  consolidate  ac- 
tions. Talley  v.  S.,  121  Ark.  4,  180 
SW  330. 

265-63  Daugherty  v.  Bank,  175  Ky. 
513,  194  SW  546. 

265-64  [a]  On  similar  insurance 
policies. — Or  when  brought  by  same 
plaintiff  against  some  defendant  on  sim- 
ilar insurance  policies  issued  by  it, 
covering  property  in  one  building  and 
destroyed  by  one  fire.  Torpedo  Top  Co. 
V.  Ins.  Co.,  162  111.  App.  338. 
265-66  Burke  v.  Hodge,  211  Mass. 
156,  97  NE  920,  AnnCasl913B,  381; 
Villeneuve  v.  Martin,  18  Q.'  P.  R. 
(Can.)  475. 

[a]  Actions  for  wrongful  death. 
Separate  actions  brought  by  children 
for  wrongful  death  of  father  and  by 
personal  representatives  of  deceased 
are  properly  consolidated  because  Rem. 

6  Ball.  Code,  §183,  creates  only  one 
cause  of  action.  Benson  v.  Lumb.  Co., 
71  Wash.  616,  129  P  403. 

[b]  Claims  against  carrier. — Plaintiff 
cannot  be  compelled  by  injunction  to 
join  a  number  of  similar  claims  against 
a  railroad  arising  out  of  shortage  on 
different  shipments.  Chicago,  R.  I.  & 
G.  Rj.  Co.  V.  Elevator  Co.  (Tex.  Civ.), 
182  SW  355. 

266-69  Mueller  v.  Breckenridge,  121 
Ark.  633,  181  SW  145;  Cohen  V-  Main- 
thow,  182  App.  Div.  613,  169  NYS  889; 
Buchner  v.  Wait  (Tex.  Civ.),  137  SW 
383. 

[a]  Action  to  escheat  an  estate  is 
properly  consolidated  with  a  petition 
of  various  claimants  to  the  estate.  In 
re  Percival's  Estate,  108  S.  C.  39,  93 
SE  243. 

266-70  [a]  Trover  and  suit  In 
equity. — Action  in  trover  may  be  con- 
solidated with  an  action  in  equity. 
Cooper  V.  Bowen,  140  Ga.  45,  78  SE 
413. 
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267-73  Lumiansky  v.  Tessier,  213 
Mass.  182,  99  NE  1051,  AnnCasl913E, 
1049.  But  see  Warnock  Uniform  Co. 
V.  Garifalos,  224  N.  Y.  522,  121  NE 
353. 

267-78  Ulman  v.  Hudson,  164  NYS 
1007. 

268-82    Van  Hooser  v.  Atkinson,  168 
Ky.  1,  181  iSW  610. 
268-84^  [a]    Antagonistic       liens. 
Heal  V.  Coal,  etc.   Co.,  71   Wash.  225, 
128  P  211. 

269-90  Johnson  v.  Merritt  (Va.),  99 
SE  785. 

270-97  Under  Oregon  statute,  court 
may  not  make  order  upon  its  own  in- 
itiative. Webb  V.  Isensee,  79  Or.  114, 
153  P  800. 

272-9  Realty  Const.  &  Mtg.  Co.  v. 
Superior  Court,  165  Cal.  543,  132  P 
1048;  Lumiansky  v.  Tessier,  213  Mass. 
182,  99  NE  1051,  AnnCasl913E,  1049; 
Bust  V.  E.'Co.,  107  Tex.  385,  180  SW 
95. 

[a]  Tendering  lssu«. — ^Where  action 
has  been  consolidated,  any  of  plaintiffs 
can  tender  an  issue  and  the  findings 
thereon  bind  all  the  parties  to  action. 
Coghlan  v.  Quartararo,  15  Cal.  App. 
662,  115  P  664. 

[b]  If  a  necessary  party  has  not  been 
served  in  all  the  suits  consolidated,  the 
consolidation  does  not  confer  jurisdic- 
tion. City  Sash  &  Door  Co.  v.  Bunn, 
90  Wash.  669,  156  P  854. 

274-13  Atkinson  v.  Solenberger,  112 
Va.  667,  72  SE  727. 

275-15  Olson  Mahoney  Lumb.  Co.  v. 
Inv.  Co.,  30  Cal.  App.  332,  159  P  178. 
275-18  [a]  Actions  coutiuue  sep- 
arate so  far  as  concerns  docket  entries, 
verdicts,  judgments  and  all  aspects 
save  only  the  one  of  joint  trial.  Lu- 
miansky V.  Tessier,  213  Mass.  182,  99 
NE  1051,  AnnCasl913B,  1049. 
276-19  But  see  Fidelity,  etc.  Ins. 
Co.  V.  Friedman,  117  Ark.  71,  174  SW 
215. 

276-21  See  Hutchison  v.  E.  Co.,  183 
Ky.  396,  209  SW  355. 
276-22  Heal  v.  Coal,  etc.  Co.,  71 
Wash.  226,  128  P  211. 
277-25  [a]  Single  judgment. — Where 
causes  are  tried  together  with  the  un- 
derstanding that  evidence  taken  in  one 
shall  apply  to  both,  but  separate  find- 
ings shall  be  submitted,  a  single  adjudi- 
cation is  not  error  if  separate  decrees 
are  entered   and   court   finds   on  facts 


separately.     Yerger  v.  Hunn,  231  Pa. 
245,  80  A  527. 

[b]  Appropriate  remedies  must  be 
awarded  on  each  suit  where  suits  at 
law  and  in  equity  are  consolidated  for 
convenience  of  trial.  Lumiansky  v. 
Tessier,  213  Mass.  182,  99  NE  1051, 
AnnCasl9i3E,  1049. 
277-29  [a]  Attorney  fees. — Consoli- 
dation does  not  deprive  party  of  right 
to  recover  legal  costs  already  paid,  or 
right  to  which  has  accrued.  Eealty 
Const.  &  Mtg.  Co.  V.  Superior  Court, 
165  Cal.  543,  132  P  1048. 
278-34  Eeece  v.  West,  145  Ky.  331, 
140  SW  543. 

278-35     Trabue  v.  Bank  (Tex.  Civ.), 
173  SW  612. 

278-37  Gregg  v.  Kroensbein  (Mo. 
App.),  209  SW  113;  Williams  v.  Bald- 
win (Tex.  Civ.),  202  SW  975. 
278-38  Eealty  Const.  &  Mtg.  Co.  v. 
Superior  Court,  165  Cal.  543,  132  P 
1048;  Hilgers  v.  Tazewell  County,  264 
111.  399,  106  NE  229;  Irmegar  v.  Taze- 
well County,  264  111.  172,  106  NE  227; 
Beadicker  v.  Denning,  86  Kan.  617, 
122  P  103,  rev.  on  other  points,  87  Kan. 
523,  125  P  29;  Ferguson  v.  Dodd  (Tex. 
Civ.),  183  SW  391;  Tiefel  Bros.  v. 
Maxwell  (Tex.  Civ.),  154  SW  319; 
Brasfield  v.  Young  (Tex.  Civ.),  153  SW 
180;  McFaddin  v.  S.  (Tex.  Civ.),  139 
SW  991;  Bolden  v.  Hughes,  48  Tex. 
Civ.  496,  107  SW  93;  Bond  v.  Fire  Ins. 
Co.,  77  W.  Va.  736,  88  SE  389;  Castle 
V.  Castle,  69  W.  Va.  400,  71  SE  385; 
Whalen  v.  Eagle  Lime  Products  Co.,  155 
Wis.  26,  143  NW  689;  Eau  Claire  Fuel 
&  S.  Co.  V.  Laycock,  92  Wis.  81,  65 
NW  732. 

279-39  Torpedo  Top  Co.  v.  Eoyal 
Ins.  Co.,  162  111.  App.  338. 
279-40  Talley  v.  S.,  121  Ark.  4,  180 
SW  330;  Torpedo  Top  Co.  v.  Ins.  Co., 
162  111.  App.  338;  Butler  v.  Secrist,  92 
Neb.  506,  138  NW  749;  Brasfield  v. 
Young  (Tex.  Civ.),  153  SW  180. 


CONSPIRACY 

282-1  Schwartzberg  v.  U.  S.,  241 
Fed.  348,  154  CCA  228;  Gernert  v.  U. 
S.,  240  Fed.  403,  153  CCA  329;  Witte 
V.  Shelton,  240  Fed.  265,  153  CCA  191; 
Menefee  v.  V.  S.,  236  Fed.  826,  150 
CCA  88;  Salas  v.  V.  S.,  234  Fed.  842, 
148  CCA  440;  Erber  v.  V.  B.,  234  Fed. 
221,  148  CCA  123;  Mitchell  v.  Coke  Co., 
214  Fed.  685,  131  CCA  425;  Lawlor  v. 
Loewe,   209   Fed.   721,   126   CCA  445; 
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Hedderly  v.  V.  S.,  193  Fed.  561, 114  CCA 
227;  Ex  parte  Hyde,  194  Fed.  207;  V. 
S.  V.  Baker,  243  Fed.  741;  U.  S.  v. 
Bopp,  237  Fed.  283;  Alaska  S.  S.  Co. 
V.  Longshoremen's  Assn.,  236  Fed.  964; 
U.  S.  V.  Gradwell,  234  Fed.  446;  Craw- 
ley V.  S.,  15  Ala.  App.  327,  73  S  222; 
Newson  v.  S.,  15  Ala.  App.  43,  72  S 
579;  Brewster  v.  S.,  186  Ind.  369,  115 
NE  54;  McDaniels  v.  S.,  185  Ind.  245, 
113  NE  1004;  S.  V.  Peiroe,  178  la.  417, 
159  NW  1050;  Logan  v.  C.„  174  Ky.  80, 
191  SW  676;  Eueker  v.  C,  171  Ky.  276, 
188  SW  367;  Harvey  v.  Chapman,  226 
Mass.  191,  115  NE  304;  Tracey  v.  Os- 
borne, 226  Mass.  25,  114  NE  959;  C.  v. 
Perkins,  225  Mass.  80,  113  NE  780; 
Veriden  v.  McLeod  180  Mich.  182,  146 
NW  619;  Grant  Const.  Co.  v.  Trades 
Council,  136  Minn.  167,  161  NW  520, 
1055;  Clarkson  v.  Laiblan,  178  Mo.  App. 
708,  161  SW  660;  Empire  T.  Co.  v. 
Cloke,  63  Mont.  183,  163  P  107;  S.  v. 
Scarlett,  91  N.  J.  L.  343,  102  A  162; 
Kehoe  v.  Leonard,  176  App.  Div.  626, 
163  NYS  357;  Justin  Seubert  v.  Beiff, 
98  Misc.  402,  164  NTS  522;  Youmans 
v..  Hanna,  35  N.  D.  479,  160  NW  705, 
161  NW  797;  In  re  Sweitzer,  13  Okl. 
Cr.  154,  162  P  1134;  Washmood  v.  U. 
S.,  10  Okl.  Cr.  254,  136  P  184;  Baus- 
bach  «/-.  Eeiff,  244  Pa.  559,  92  A  224; 
S.  V.  Cole,  107  S.  C.  285,  92  SE  624; 
Pizana  v.  S.,  81  Tex.  Cr.  81,  193  SW 
671;  Bond-Eeed  Hdw.  Co.  v.  Walsh 
(Tex.  Civ.),  193  SW  1148. 
282-2  [a]  Depriving  United  States 
of  lawful  duties. — Indictment  for  con- 
spiracy to  commit  the  offense,  defined 
by  §9  of  the  Customs  Administrative 
Act,  26  St.  at  L.  135  (U.  S.  Comp. 
St.,  1901,  p.  1895),  held  sufacient. 
Heike  v.  V.  S.,  192  Fed.  83,  112  CCA 
615. 

[b]  Conspiracy  to  cheat  and  defraud 
insurance  company. — Indictment  held 
sufacient.  P.  v.  Darr,  179  111.  App. 
130. 

[c]  Conspiracy  to  defraud  by  means 
of  postofiAce. — Bequisites  of  indictment' 
for  violation  of  U.  S.  Bev.  St.,  §5480 
(U.  S.  Comp.  St.,  1901,  p.  3696)  stated. 
Ex  parte  King,  200  Fed.  622;  Dufour 
V.  V.  S.,  37  App.  Cas.  (D.  C.)  497. 
2S3-4  U.  S.  V.  Eosenwasser  Bros., 
255  Fed.  233;  Friedman  v.  V.  8.,  236 
Fed.  816,  150  CCA  653;  U.  S.  v.  O 'Toole, 
236  Fed.  993;  Hedderly  v.  V.  8.,  193 
Fed.  561;  Powell  v.  8.,  133  Ark.  477, 


203  SW  25;  P.  v.  Blumenberg,  271  111. 
180,  110  NE  788. 

284-5  U.  S.  V.  Cella,  37  App.  Cas. 
(D.  C.)  423  (writ  of  certiorari  denied, 
Cella  V.  V.  S.,  223  V.  S.  728,  32  Sup. 
Ct.  526,  56  L.  ed.  633);  P.  v.  Contract- 
ing Co.,  171  App.  Div.  645,  157  NYS 
523. 

284-6  U.  S.  V.  Wupperman,  215  Fed. 
135;  Laney  v.  Pemberton,  166  Wis.  462 
166  NW  13. 

285-9  S.  V.  Sabato,  91  N.  J.  L.  370, 
103  A  807. 

287-16  P.  V.  Blumenberg,  193  111. 
App.  119;  Jenkins  v.  C,  167  Ky.  544, 
180  SW  961. 

288-18  U.  S.  V.  Pierce,  245  Fed.  888; 
U.  S.  V.  Cella,  37  App.  Cas.  (D.  C.) 
423  (writ  of  certiorari  denied,  Cella 
V.  U.  S.^,  223  U.  S.  728,  32  Sup.  Ct. 
526,  56  L.  ed.  633);  P.  v.  Lay,  193 
Mich.  476,  160  NW  467;  P.  v.  Woods, 
177  App.  Div.  1,  163  NYS  991. 
288-20  [a]  Time  of  conspiracy  need 
not  be  alleged.  S.  v.  Unsworth,  85  N. 
J.  L.  237,  88  A  1097. 
288-21  Shepard  v.  United  States,  236 
Fed.  73,  149  CCA  283. 
289-22  U.  S.  V.  Jenks,  258  Fed.  763; 
Firth  V.  v.  S.  (CCA),  263  Fed.  36; 
U.  S.  V.  Pierce,  245  Fed.  888;  U.  S.  v. 
Cella,  37  App.  Cas.  (D.  C)  423  (writ 
of  certiorari  denied^  Cella  v.  V.  8.,  223 
U.  S.  728,  32  Sup.  Ct.  526,  56  L.  ed. 
633);  P.  V.  Hudson  Valley  Const.  Co., 
217  N.  Y.  172,  111  NE  472.  But  see 
Vane  v.  IT.  8.  (CCA),  254  Fed.  28. 
290-24  TJ.  S.  V.  Pennsylvania  C.  C. 
Co.,  256  Fed.  703;  Firth  v.  U.  S.  (CCA), 
253  Fed.  '36;  Dahl  v.  tT.  S.,  234  Fed. 
618,  148  CCA  384;  U.  S.  v.  Baker,  243 
Fed.  741;  Hill  v.  Eeynolds,  19  G«. 
App.  334,  91  SE  434;  C.  v.  Harris 
(Mass.),  122  NE  749;  C.  v.  Perkins, 
225  Mass.  80,  113  NE  780. 

[a]  The  text  applies  as  well  to  a  pre- 
liminary complaint.  P.  v.  Torrellas,  10 
P.  E.  514. 

[b]  When  acts  set  out  constitute 
other  and  distinct  crimes. — When  an  in- 
dictment charging  the  defendants  with 
the  crime  of  conspiracy  to  cheat  and 
defraud  the  state  of  New  York  out  of 
money  by  criminal  means  and  false 
pretenses  sets  forth  in  detail  the  acts, 
devices  and  schemes  alleged  to  have 
been  committed  and  employed  by  de- 
fendants in  planning  and  consummat. 
ing  the  cdnspiracy,  the  fact  that  said 
acts,   devices  and   schemes  may  have 
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e&nstituted  other  and  distinct  crimes 
does  not  invalidate  the  indictment,  nor 
is  it  good  ground  of  demurrer  that  the 
facts  alleged  constitute  the  crime  of 
larceny.  P.  v.  Contracting  Co.,  82 
Misc.  174,  143  NTS  337. 

[c]  Offense  which  1$  object  of  con- 
spiracy must  be  described  with  sufl- 
cient  particularity.  TJ.  S.  v.  Wupper- 
man,  215  Fed.  135. 

[d]  A  conspiracy  to  obtain  money  by 
false  pretenses  sufficiently  stated  as  a 
conspiracy  "to  obtain  money  or  prop- 
erty by  false  pretenses."  P.  v.  War- 
field,  261  111.  293,  103  NE  979. 

[e]  Conspiracy  to  violate  act  against 
peonage.— Taylor  v.  U.  S.,  244  Fed.  321, 
156  CCA  607.  J 

[f  ]  Attempt  to  commit  crime. — There 
may  be  a  conspiracy  to  attempt  to  com- 
mit a  crime.  West  v.  P.,  60  Colo.  488, 
156  P  137. 

[g]  Wrongful  use  of  mails. — Preeman 
V.  U.  S.,  244  Fed.  1,  156  CCA  429. 
291-26'  Jelke  ,v.  V.  8.  (CCA),  255 
Fed.  264;  U.  S.  v.  McHugh,  253  Fed. 
224;  Aczel  v.  U.  S.,  232  Fed.  652,  146 
CCA  578;  TJ.  S.  v.  Shevlin,  212  Fed. 
243;  P.  f.  Ambrose,  31  Cal.  App.  460, 
160  P  840;  U.  S.  v.  Cella,  37  App.  Oas. 
(D.  C.)  423  (writ  of  certiorari  denied, 
Cella  V.  U.  S.,  223  U.  S.  728,  32  Sup. 
Ct.  526,  56  L.  ed.  633);  P.  v.  War- 
field,  261  111.  293,  103  NE  979;  WUliams 
V.  8.  (Ind.),  123  NE  209;  McDaniels 
V.  a.,  185  Ind.  245,  113  NE  1004;  S.  v. 
Madden,  170  la.  230,  148  NW  995; 
Whiteside  v.  Murphy,  174  Ky.  583,  192 
SW  632;  Freud  v.  8.,  129  Md.  636,  99 
A '934;  P.  V.  Woods,  177  App.  Div. 
1,  163  NTS  991;  Dunlap  v.  Bank,  93 
Wash.  568,  161  P  364. 
[a]  The  crime  which  is  the  object  of 
the  conspiracy  need  only  be  named  in 
general  terms.  S.  v.  Poder,  154  la. 
686,  135  NW  421. 

294-30  Krauer  v.  V.  8.,  237  Fed.  8, 
150  CCA  210. 

294-31  Lew  Moy  v.  U.  S.,  237  Fed. 
50,  150  CCA  252;  Salas  v.  V.  S.,  234 
Fed.  842,  148  CCA  440. 
295-32  Knauer  v.  V.  S.,  237  Fed. 
8,  150  CCA  210;  U.  8.  v.  Sugar,  243 
Fed.  423. 

296-33  Allen  v.  S.,  183  Ind.  37,  107 
NE  471. 

300-44  [a]  Intent  to  commit  crime 
which  is  object  of  conspiracy. — ^Indict- 
ment for  a  conspiracy  to  commit  a  fel- 
ony need  not  allege  a  criminal  intent 


to  commit  such  felony,  the  intent  to 
commit  the  felony  being  no  part  of 
the  crime  charged  in  the  indictment. 
P.  V.  Poindexter,  243  111.  68,  90  NE 
261. 

[b]  Intent  to  commit  crime,  etc.  An 
indictment  charging  that  defendants 
conspired  "with  intent  to"  commit  a 
crime  is  sufficient,  that  being  the  lan- 
guage of  the  statute.  P.  v.  Blumen- 
berg,  271  111.  180,  110  NE  .788. 
300-45  [a]  In  conspiracy  to  obtain 
money  by  false  pretenses^  the  intent  to 
"cheat  and  defraud"  is  sufficiently  al- 
leged if  such  intent  is  expressed  in 
equivalent  words.  P.  v.  Warfield,  172 
111.  App.  1. 

300-46  U.  S.  V.  Dahl,  225  Fed.  909; 
U.  S.  V.  Shevlin,  212  Fed.  343;  P.  v. 
Darr,  179  111.  App.  130. 

[a]  Use  of  mails  to  defraud. — The  in- 
dictment should  set  forth  a  scheme, 
artifice,  plot,  or  plan,  which,  if  exe- 
cuted, would  defraud  some  one,  or  ob- 
tain money  or  property  by  means  of 
the  pretenses,  etc.,  alleged.  U.  S.  ». 
Wupperman,  215  Fed.  135. 

303-48  S.  V.  Dorsey  (Del.),  102  A 
82. 

303-49  Bernstein  «.  U.  S.,  238  Fed. 
923,  151  CCA  657;  U.  S.  v.  Brew.  Co., 
239  Fed.  163;  P.  v.  Darr,  179  111.  App. 
130. 

304-50  Thurston  v.  V.  8.,  241  Fed. 
335,  154  CCA  215;  Knoell  v.  U.  S.,  239 
Fed.  16,  152  CCA  66. 
304-51  [a]  Conspiracy  to  commit 
extortion,  must  name  victims  of  con- 
spiracy.   S.  V.  McLoy  (Ida.),  184  P  470. 

[b]  Wrongful  use  of  mails. — Preeman 
V.  V.  8.,  244  Fed.  1,  156  CCA  429. 
305-53     S.    V.    Mardesieh,    79    Wash. 
204,  140  P  573. 

305-54  V.  8.  V.  Downey,  257  Fed. 
364;  U.  S.  V.  Pennsylvania  C.  C.  Co., 
256  Fed.  703;  De  Lacey  t;.  U.  S.,  249 
Fed.  625,  161  CCA  535;  Chaplin  v.  U. 
S.  193  Fed.  879,  114  CCA  93;  U.  S.  v. 
Bmtelsen,  233  Fed.  793;  Harrison  v. 
Moyer,  224  Fed.  224;  Smith  v.  8.,  8 
Ala.  App.  187,  62  S  575;  P.  v.  Pouchot, 
174  111.  App.  1;  Williams  v.  S.  (Ind.), 
123  NE  209;  S.  v.  Poder,  154  la.  686. 
135  NW  421. 

306-57  P.  V.  Donahoe,  279  111.  411, 
117  NE  105. 

306-58  IT.  S.  V.  McHugh,  253  Fed. 
224;  U.  S.  V.  Eogers,  226  Fed.  612;  Til- 
linghast  v.  Eichards",  225  Fed.  226; 
Harrison  v.  Moyer,  224  Fed.  224;  U.  S. 
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V.  Wupperman,  215  red.  135;  P.  v. 
Johnson,  22  Cal.  App.  362,  134  P.  339. 

[a]  Conspiracy  to  commit  a  dime 
against  the  United  States  /equires  an 
overt  act.  Eyan  v.  U.  S.,  216  Fed.  13, 
132  CCA  257. 

[b]  But  it  is  not  necessary  to  allege 
that  the  scheme  was  actually  com- 
pleted. U.  S.  V.  Orr,  233  Fed.  717. 
307-59  Wallace  v.  tJ.  S.,  243  Fed. 
300,  156  CCCA  80;  Tillinghast  v.  Bich- 
ards,  225  Fed.  226. 

[a]  Not  necessary  to  allege  overt  acts 
effective,  nor  in  what  manner  the  act 
described  would  tend  to  effect  the  ob- 
ject of  the  conspiracy.  TJ.  S.  v.  Shev- 
lin,  212  Fed.  343. 

308-62  TJ.  S.  V.  Wupperman,  215 
Fed.  135. 

309-64  TJ.  S.  V.  Jenks,  258  Fed.  763. 
309-65  Jones  v.  Betting,  98  Misc. 
487,  164  NY8  730. 

310-71  [a]  Wrongful  use  of  mails. 
Freeman  v.  TJ.  S.,  244  Fed.  1,  156 
CCA  429. 

312-80  [a]  Of  several  acts  charged 
in  the  indictment,  each  "may  be  con- 
sidered as  representing  a  step  or  stage 
in  the  same  offense;  and  all  combined 
may  be  set  forth  in  the  same  count 
and  treated  as  a  single  violation  of 
law."  S.  V.  Bichmond,  96  Kan.  600, 
152  P  644. 

314-84  Aczel  v.  V.  S.,  232  Fed.  652, 
146  CCA  578. 

314-85  U.  S.  V.  Orr,  233  Fed.  717; 
U.  S.  V.  Bogers,  226  Fed.  512, 

[a]  The  offense,  the  object  of  the 
conspiracy,  need  not  be  alleged.  TJ.  S. 
V.  D'Arcy,  243  Fed.  739. 

314-86  TJ.  S.  V.  Bosenwasser  Bros., 
255  Fed.  233;  TJ.  S.  v.  Pierce,  245  Fed. 
888. 

315-89  [a]  A  bill  of  particulars 
cajinot  aid  an  indictment  which  lacks 
the  statement  of  essential  facts.  TJ.  S. 
V.  Eintelen,  233  Fed.  793. 
317-98  C.  V.  Gillespie,  7  Serg.  &  B. 
(Pa.)  469,  10  Am.  Dec.  475. 
317-1  S.  V.  Mardesich,  79  Wash.  204, 
140  P  573. 

319-7  [a]  If  the  verdict  contain  a 
ilnding  not  necessary,  it  may  be  re- 
jected as  a  surplusage.  West  •».  P., 
60  Colo.  488,  156  P  137. 

[b]  "Gudlty  of  conspiracy"  is  a  gen- 
eral not  a  special  verdict,  and  is  suf- 
ficient. Hupp  V.  TJ.  S.,  228  Fed.  892, 
143  CCA  290. 


319-11  [a]  ITo  conviction  as  to 
single  conspirator. — Of  several  persons 
indicted  one  cannot  be  convicted  un- 
less one  or  both  the  others  are  proved 
guilty.  P.  V.  Pouchot,  174  111.  App.  1. 
Where  indictment  charges  three  per- 
sons with  conspiracy,  not  necessary 
that  proof  show  that  all  are  guilty, 
but  sufficient  if  proof  shows  guilt  of 
two,  then  the  charge  as  to  the  other  is 
surplusage.  Breese  v.  TJ  S.,  203  Fed. 
824,  122  CCA  142.  See  also  Gordon  v. 
MeLearn,  123  Ark.  496,  185  SW  803. 
320-13  Acquittal  of  one  as  bar  to 
subsequent  trial  of  another  jointly  in- 
dicted, see  14  Standard  Peoc.  570. 
320-14  [a]  Where  It  appears  that 
there  are  four  defendants  Indicted,  but 
only  three  on  trial,  the  jury  cannot 
convict  the  absent  defendant  as  one 
of  two  conspirators,  but  it  may,  if  the 
evidence  so  satisfy  it,  convict  one  of 
the  defendants  on  trial  for  conspiracy 
with  the  absent  one,  while  acquitting 
the  -other  two.  C.  v.  Beard,  48  Pa. 
Super.  319. 

321-23  Shepard  v.  TJ.  S.,  236  Fed. 
73,  149  CCA  283;  S.  v.  Saling,  177  la. 
552,  159  NW  255. 

321-24  P.  ;;.  Bruno,  175  App.  Div. 
33,  161  NYS  647;  Meredith  v.  Const. 
Co.,  97  Misc.  69,  161  NYS  1. 
322-25  Wall  v.  By.,  18  Ga^  App.  457, 
89  SE  533;  Booker  v.  Puyear,  27  Neb. 
346,  43  NW  133:  Harbison  v.  White, 
56  Okl.  666,  156  P  335. 
[a]  Elements  of  the  crime. — "In  a 
criminal  prosecution  for  conspiracy  the 
unlawful  combination  and  confederacy 
constitute  the  essential  element  of  the 
offense  rather  than  the  overt  acts  done 
in  pursuance  of  it.  But  that  doctrine 
does  not  apply  to  civil  suits  for  action- 
able tort.  ...  In  the  civil  suit,  if  the 
conspiracy  is  not  made  out  the  allega- 
tions may  be  regarded  as  surplusage." 
Howland  v.  Corn,  232  Fed.  35,  146 
CCA  227. 

322-26  Nat.  Park  Bank  v.  B.  Co. 
(Ala.),  74  S  69;  Beers  v.  McNaught, 
175  App.  Div.  643,  162  NYS  514;  Krue- 
gel  V.  Murphy  (Tex.  Civ.),  168  SW 
983. 

323-27  MeLatchy  v.  King,  250  Fed. 
920. 

323-30  Howland  v.  Corn,  232  Fed. 
35,  146  CCA  227;  National  Bk.  v. 
Evans  (Ga.),  99  SE  123;,  Leech  v. 
Farmers'  Tobacco  Co.,  171  Ky.  791, 
188   SW  886;   MoClintock  v.  MoClure, 
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171  Ky.  714,  188  SW  867;  Darrow  v. 
Briggs,  261  Mo.  244,  169  SW  118;  Root 
V.  Anderson  (Mo.  App.),  207  SW  255; 
White  Mt.  F.  Co.  v.  Murphy  (Ni  H.), 
101  A  357;  Conner  v.  Bryce,  170  NTS 
94. 

325-31  Munro  v.  Smith,  243  Fed. 
654;  Nat.  Park  Bank  v.  E.  Co.  (Ala.), 
74  S  69. 

[a]  "The  only  effect  of  proving  the 
existence  of  the  conspiracy  as  alleged 
■would  be  to  render  any  one  of  the 
conspirators  liable  for  acts  done  in 
furtherance  of  the  conspiracy,  notwith- 
standing such  conspirator  did  not  actu- 
ally engage  in  the  act  which  was  con- 
spired to  be,  and  was,  done."  Harbi- 
son V.  White,  56  Okl.  566,  156  P  335. 
325-33  Wall  v.  Air  Line  Ey.,  18  Ga. 
App.  467,  89  SE  533;  Darrow  v.  Briggs, 
261  Mo.  244,  169  SW  118. 
326-34  [a]  The  petition  miist  show 
that  some  overt  act  was  done  pur- 
suant to  the  conspiracy.  Wall  v.  Air 
Line  Ey.,  18  Ga.  App.  457,  89  SE  533. 
328-37  Darrow  v.  Briggs,  261  Mo. 
244,  169  SW  118;  Eoot  v.  Anderson 
(Mo.  App.),  207  SW  255. 
331-42  Comision  Eeguladora  v.  Bates, 
(App.  Div.),  175  NTS  354;  South  Side 
Lumb.  Co.  V.  Lumb.  Co.,  161  Wis.  399, 
154  NW  621. 

331-44     Nickerson     v.     Glines,     220 
Mass.    333,    107    NE    942;    Brumley   v. 
-Motordome    Co.,     138    Tenn.    534,     198 
SW  775. 

333-50  Hansen  «.  Nieoll,  40  App. 
Cas.  (D.  C.)   228. 


CONSTRUCTION  AND   THEORY  OF 
PIiEADINGS 

335-1  Wissman  v.  Cabaniss,  34  Cal. 
App.  487,  168  P  150;  Christian's  Admx. 
V.  Ennis,  173  Ky.  101,  190  SW  675. 
335-2  [a]  Not  to  be  aided  by  state- 
ment of  counsel  as  to  what  he  was 
claiming.  Clay  v.  Cumminis.  (Ala.), 
77  S  328. 

335-4  Crow  v.  Bui  ..well.  13  Ala.  App. 
468,  69  S  382. 

336-5  McGowin  «.  Dicjsson,  182  Aia. 
161,  62  S  685;  Capital  See.  Co.  v.  Hol- 
land, 6  Ala.  App.  197,  60  S  495;  Par- 
ker V.  Parker,  176  N.  C.  198,  97  SE  223. 
336-6  Warren  v.  Crow,  195  Ala.  568, 
71  b  9is;  Zeigler  v.  Zeigler,  180  Ala. 
246,  60  S  810;  Trask  v.  Karrick,  87 
Vt.  451,  89  A  472. 

336-7  Howard  v.  Hobson  Co.  (Cal. 
App.),  176  P  715;    Southern  Ey.  Co.  v. 
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French  Lick,  52  Ind.  App.  447,  100 
NE  762. 

336-8  Derosia  v.  Ferland,  86  Vt.  15, 
83  A  271. 

[a]'  Complaint  for  penalty,  strictly 
construed.  Redus  v.  Blucher  (Tex. 
Civ.),  207  SW  613.  ' 
337-10  [a]  Where  the  Intent  of  the 
pleader  is  plain,  and  he  uses  the  cus- 
tomary legal  formulas  judges  should 
not  split  hairs  and  throw  him  out  of 
court.  Smith  v.  Ins.  Co.,  79  Misc.  550, 
140  NTS  327. 

337-11       Quigley   v.    King,    182    Mo. 
App.  196,  168  SW  285. 
337-13     See  Cleveland,  etc.  Ry.  Co. 
V.    Oesterling,    182    Ind.    481,    103    NE 
401. 

337-14      See   Martin  v.  Palmer,   156 
App.  Div.  327,  141  NTS  396. 
338-15  [a]    When  allegation  of  time 
in  a  complaint  is  uncertain  it  will  be 
construed    to    refer    to    a    date     most 
favorable  to  defendant.     Thorwarth  v. 
Blanehard,  86  Vt.  296,  85  A  6. 
338-17    Rinehart  v.  Rowland  (Ark.), 
213  SW  17;      Lester  v.  Hutson    (Tex. 
Civ.),  167  SW  321;  Simon  v.  De  Gers- 
dorff,  166  Wis.  170,  164  NW  818. 
338-25      See   Crancer   Co.  v.   Combs, 
94  Neb.  655,  144  NW  251,  rev.  95  Neb. 
403,  145  NW  863. 

338-26  Camper  v.  Rice  (Ala.),  78  S 
923;  Indiana  Q.  Co.  v.  Smallwood,  62 
Ind.  App.  33,  112  NE  549;  Goode  v. 
Coal  &  Coke  Co.,  167  Mo.  App.  169, 
151  SW  508;  Chambers  v.  Lighting  Co., 
81  W.  Va.  714,  95  SE  192. 
339-27  Morrisou  v.  Clark,  14  Ala. 
App.  323,  70  S  200;  Friedlander  v. 
Eapley,  38  App.  Cas.  (D.  C.)  208. 
339-28  See  Davies  v.  Barnes  (Ala.), 
77  S  612. 

339-31  Southern  Ey.  Co.  v.  French 
Lick,  52  Ind-  App.  447,  100  NE  762. 
340-32  Wickersham  Co.  v.  Nichols, 
22  Cal.  App.  731,  136  P  511. 
[a]  Particular  words  construed. — The 
word  "horse"  includes  "mare."  Mc- 
Carver  v.  Griffin,  194  Ala.  634,  69  S 
920. 

340-33  Gabel  v.  Armstrong,  88  Or. 
84,  171  P  190. 

[a]  General  rules  of  interpretation 
may  be  resorted  to  to  ascertain  the 
meaning  and  legal  effect  of  pleadings. 
McCray  v.  Craig,  70  W.  Va  Jib,  75 
SE  79.  ' 

340-36  SessinghauB  Mill  Cu.  «.  Hane- 
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brink,  247  Mo.  212,  152  SW  354,  Ann- 
Casl914B,  875. 

340-38  See  Bichmond  Const.  Co.  v. 
Growney,  29  Cal.  App.  427,  155  P  1008. 
341-42  [a]  "Individually  reliable" 
will  be  taken  to  be  intended  for  "in- 
dividually liable."  White  v.  W.  B. 
Bean  &  Co.  (Ala.  App.),  77  S  924. 
341-48  Evansville,  etc.  Co.  v.  Huff- 
man, 56  Ind.  App.  530,  105  NE  788; 
F.  Bimel  Co.  v.  Harter,  51  Ind.  App. 
267,  98  NE  360;  Butcher  v.  Greene, 
50  Ind.  App.  692,  98  NE  876;  Clark  v. 
Motor  Car  Co.,  177  Mo.  App.  623,  160 
SW  576;  Howard  v.  Fire  Belief,  77  Or. 
349,  150  P  270,  151  P  476;  Moore  v. 
Belt  (Tex.  Civ.),  206  SW  225;  South- 
ern Kan.  By.  Co.  v.  Crutehfield  (Tex. 
Civ.),  165  SW  551;  Ft.  Worth,  etc.  By. 
Co.  V.  Keeran  (Tex.  Civ.),  149  SW 
355. 

[a]  Specific  allegations  control. — If  a 
general  charge  of  negligence  is  fol- 
lowed by  an  allegation  of  specific  facts, 
the  latter  govern  the  conclusions  of 
negligence.  Gynther  v.  Brown,  67  Or. 
310,  134  P  1186. 

[b]  Facts  control  conclusions. — Where 
pleader  states  a  conclusion  and  also 
sets  out  the  facts,  the  former  must 
yield  to  the  latter.  Louisville  &  N.  B. 
Co.  V.  Bank,  188  Ala.  109,  65  S  1003. 
342-52  Pillsbury  Flour  Mills  Co.  v. 
Walsh,  60  Ind.  App.  76,  110  NE  96; 
Evansville,  etc.  Co.  v.  Huffman,  56 
Ind.  App.  530,  105  NE  788. 
342-53  McCormiek  v.  Smith,  23  Ida. 
487,  130  P  999;  Public  U.  Co.  v.  Iver- 
son  (Ind.),  121  NE  33;  Domestic  Block 
Coal  Co.  V.  De  Armey,  179  Ind.   592, 

100  NE  675,  102  NE  99;  Little  Coal 
Co.  V.  O'Brien,  63  Ind.  App.  504,  113 
NE  465,  114  NE  96;  Marcellus  v. 
Wright,  51  Mont.  559,  154  P  714;  Crot- 
ty  V.  E.  Co.,  149  App.  Div.  262,  133 
NTS  696. 

[a]  An  averment  that  defendant  knew 
or  should  have  known  of  a  certain  de- 
fect is  an  implied  averment  that  such 
defect  existed.  Boberts  v.  Pendleton, 
92  Kan.  847,  142  P  289. 

[b]  Court  on  appeal  will  indulge  such 
inference  in  aid  of  the  pleading. 
Judah  V.  Electric  Co.,  53  Ind.  App.  476, 

101  NE  1039 

343-55  Jessey  v.  Butterfield,  61 
Colo  256,  157  P  1 ,  Shellhouse  v  Field, 
49  Ind.  App.  659,  97  NE  940;  LusJc  t-. 
Porter,  53  Okl.  294,  156  P  224. 


343-56  Southern  By.  Co.  c.  Hanby, 
183  Ala.  255,  62  S  871;  Ewart  Lumb. 
Co.  V.  Cement  Plarter  Co.,  9  Ala.  App. 
152,  62  S  560;  S.  v.  Long,  275  Mo.  169, 
204  SW  914. 

[a]  "A  replication,  like  other  plead- 
ings, while  it  is  to  be  construed  ihost 
strongly  against  the  pleader,  is  yet  to 
be  construed  fairly  and  in  the  light  of, 
and  with  reference  generally  to,  the 
other  pleading,  and  particularly  to  the 
allegations  of  the  plea  it  purports  to 
answer."  Mobile  Light  &  B.  Co.  v. 
Brooks,  11  Ala.  App.  695,  66  S  824. 
343-57  Jefferson  County  v.  E.  Co. 
(Ala.),  80  S  798;  Davies  v.  Simpson 
(Ala.),  79  S  48;  Camper  v.  Bice  (Ala.), 
78  S  923;  Gidley  v.  Gidley  (Ala.),  78 
S  861;  Guin  v.  Chemical  Co.,  197  Ala. 
117,  72  S  413;  Marti'a  v.  Cannon,  196 
Ala.  151,  71  S  996;  Warren  v.  Crow, 
195  Ala.  568,  71  S  92;  Walker  v.  B. 
Co.,  194  Ala.  360,  70  S  125;  Moss  v. 
King,  186  Ala.  475,  65  S  180;  Mauldin 
V.  By.  Co.,  181  Ala.  591,  61  S  947; 
Birmingham  By.,  etc.  Co.  v.  Nicholas, 
181  Ala.  491,  61  S  361;  Stewart  v. 
Smith  (Ala.  App.),  78  S  724;  White- 
head V.  S.  (Ala.  App.),  78  S  467; 
Houze  V.  Powers  (Ala.  App.),  77  S 
985;  McEight  v.  Famed,  14  Ala.  App. 
445,  70  S  297;  Sibley  v.  Barclay,  14 
Ala.  App.  422,  70  S  201;  Crow  v.  Burt- 
well,  13  Ala.  App.  468,  69  S  382;  Bir- 
mingham By.,  etc.  Co.  v.  M'Leod,  9 
Ala.  App.  637,  64  S  193;  German- Amer- 
ican Nat.  Bank  v.  Lewis,  9  Ala.  App. 
352,  63  S  741;  Nat.  Surety  Co.  v.  Wil- 
liams (Fla.),  77  S  212;  Standard  Phos- 
phate Co.  V.  Lunn,  66  Fla.  220,  63  S 
429;  First  Nat.  Bank  v.  Ulmer,  66  Fla. 
68,  63  S  145;  Merrill-Stevens  Co.  v. 
Durkee,  62  Fla.  549,  57  S  428;  Bartow 
County  Fair  Assn.  v.  Gilreath,  144  Ga. 
773,  87  SE  1033;  Small  v.  Tidwell,  142 
Ga.  496,  83  SE  126;  Bailey  v.  Free- 
man, 140  Ga.  71,  78  SE  423;  So.  E.  Co. 
V.  Bunch,  22  Ga.  App.  42,  95  SE  323; 
Anthony  v.  Lumb.  Co.,  21  Ga.  App.  412, 
94  SE  634;  Beasley  v.  By.  Co.,  17  Ga. 
App.  615,  87  SI  907;  Charleston  & 
W.  C.  By.  Co.  V.  Sylvester,  17  Ga.  App. 
85,  86  SE  275;  Van  Sant  v  Bose,  260 
111.  401,  103  NE  194,  49  LEA  (NS), 
186,  aff.  174  111.  App.  389;  Kelleher  «. 
By.  Co.,  256  111.  454,  100  NE  145,  rev. 
167~lll.  App.  325;  Caldon  v.  Casting 
Co.,  182  111.  App.  458,  Hoxsey  v  By. 
Co.,  171  111.  App.  109;  Schaffner  v. 
State  Board,  163  111.  App.  505;     Hall 
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V.  Huffman,  159  Ky.  72,  166  SW  770; 
Woodruff  V.  Shea,  152  Ky.  657,  153  SW 
1005;  Samuels  v.  By.  Co.,  151  Ky.  90, 
151  SW  37;  Eeid  v.  Lyttle,  150  Ky. 
304,  150  SW  357;  Arthur  v.  Lumb.  Co., 
143  La.  207,  78  S  469;  Yazoo  &  M.  V. 
E.  Co.  V.  Craig  (Miss.),  79  S  102; 
Odom  U..E.  Co.,  101  Miss.  642,  57  S. 
626;  Murphy  v.  Patten  (N.  J.  L.),  85 
A  56;  Bronssard  v.  Mayumi  (Tex. 
Civ.),  144  SW  320. 

344-59  Dunbar  r.  Morajeska  (Ariz.), 
178  P  777;  Nicholson  v.  Leatham,  28 
Cal.  App.  597,  153  P  965,  155  P  98; 
Libby  V.  Olcott,  66  Or.  124,  134  P  13. 
344-60  Zeigler  v.  Zeigler  180  Ala. 
246,  60  S  810;  Eandolph  v.  Vails,  180 
Ala.  82,  60  S  159;  Norton  v.  Eandolph, 
176  Ala.  381,  58  S  283,  AnnCasl915A, 
714,  40  LEA  (NS)  129;  Williams  v. 
Bk.  (Fla.),  77  S  106;  Eldredge  v.  Ins. 
Co.,  217  Mass.  444,  105  NE  361;  Bow- 
ker  V.  Torrey,  211  Mass.  282,  97  NE 
770. 

344-61     Bernheimei  v.  Gray   (Ala.), 

78  S  840. 

344-62  Yazoo  &  M.  V.  E.  Co.  v.  Craig 
(Miss.),  79  S  102;  American  Malting 
Co.  V.  Brewing  Co.,  250  Pa.  462.  95  A 
588;  Kelley  v.  Casualty  Co.,  60  Pa. 
Super.  15. 

345-67  Eldredge  v.  Ins.  Co.,  217 
Mass.  444,  105  NE  361;  Bowker  v.  Tor- 
rey,  211  Mass.  282,  97  NE  770. 
345-68  Crow  v.  Burtwell,  13  Ala. 
App.  468,  69  S  382;  Libby  v.  Olcott, 
66  Or.  124,  134  P  13. 
[a]  That  acts  were  not  done  will  be 
presumed  where  such  acts  were  not 
alleged  to  have  been  done  and  it  is 
necessary  that  they  should  be  done. 
Fletcher  v.  Board  of  Education,  85  N. 
J.  L.  1,  88  A  834. 

345-69  Interior  Warehouse  Co.  v. 
Dunn,  80  Or.  528,  157  P  806;  Baker 
r.  Galbreath  (Tex.  Civ.),  211  SW  626. 
346-76  Pavlovich  v.  Pavlovich,  22 
Cal.  App.  500,  135  P  303;  Kahle  v. 
Oil  Co.,  180  Ind.  131,  100  NE  681; 
Powers  V.  Mfg.  Co.,  162  App.  Div.  806, 
148  NYS  114;  Kalt  Lumb.  Co.  v.  Dup- 
ignao,  150  App.  Div.  400,  134  NYS 
1098;  Euderman  v.  Block,  145  NYS 
913;  Eyan  v.  Grissinger,  136  NYS  134; 
Parker  v.  Parker,  176  N.  C.  198,  97 
SE  223;  Muse  v.  Motor  Co.,  175  N.  0. 
466,  95  SE  9O0;  Hoke  v.  Glenn,  167 
N.  C.  594,  83  SE  807;  Lyon  v.  E.  Co., 
165  N.  C.  143,  81  SE  1;  Brady  v. 
Brady,  161  N.   C.  324,   77  SE   235,  44 


LEA  (NS)  279;  Gregory  -t;.  Pinnix, 
158  N.  C.  147,  73  SB  814;  First  Nat. 
Bank  v.  Messner,  25  N.  D.  263,  141 
NW  999;  Euby  c.  Warrior  (Okl.),  175 
P  355;  Lusk  v.  Porter,  53  Okl.  294, 
156  P  224;  Huempfner  v.  Bailly,  36 
S.  D.  533,  156  NW  78;  Dunlap  v.  Ey. 
Co.,  32  S.  D.  581,  144  NW  226;  Wood 
V.  Ey.  Signal  Co.,  161  Wis.  71,  151 
NW  269;  Laun  v.  Kipp,  155  Wis.  347, 
145  NW  183;  Burnham  v.  Milwaukee, 
155  Wis.  90,  143  NW  1067;  Stinnett 
V.  Noggle,  148  Wis.  603,  135  NW  167. 

[a]  Denials. — Eules  requiring  liberal 
construction  not  applicable  to  denials. 
PuUen  V.  Trading  Co.,  165  App.  Div. 
117,  150  NYS  719. 

[b]  Plea  must  be  construed,  in  con- 
nection with  complaint  or  such  part 
thereof  as  it  is  to  answer.  Tones  v. 
Strickland  (Ala.),  77  S  562. 
347-77  See  U.  S.  v.  Machinery  Co., 
234  Fed.  127. 

347-78  Ldoker  v.  Gulf  Coast  Fair 
(Ala.),  81  S  832;  Page  v.  Traction  Co., 
161  App.  Div.  383,  146  NYS  530;  Muse 
V.  Motor  Co.,  175  N.  0.  466,  95  SE  900; 
Higby  V.  Kirksey  (Tex.  Civ.),  163  SW 
315;  Chudnow  v.  Ketter,  161  Wis.  432, 
154  NW  699.  Contra,  Weil  v.  Ins.  Co. 
(Ala.  App.),  80  S  348. 
348-79  Wadin  v.  Czuezka,  16  Ariz. 
371,  146  P  491;  Hartsfield  v.  Bryan 
(N.  C),  98  SE  379;  Muse  v.  Motor 
Co.,  175  N.  C.  466,  95  SE  900;  Burn- 
ham  V.  Milwaukee,  155  Wis.  90,  143 
NW   1067. 

348-80  Maehornich  Merc.  Co.  v. 
Hickey,  15  Ariz.  421,  140  P  63;  Gus 
Glass  Dry  Goods  Co.  v.  Eeinman,  102 
Ark.  287,  143  SW  1087;  Pollitz  v.  E. 
Co.,  207  N.  Y.  113,  100  NE  721,  mod. 
150  App.  Div.  715,  135  NYS  789;  Hoke 
V.  Glenn,  167  N.  C.  594,  83  SE  807; 
Dunlap  V.  Ey.  Co.,  32  S.  D.  581,  144 
NW  226;  Eoberts  v.  Anthony  (Tex. 
Civ.),  185  SW  423;  Eatliff  v.  Tel. 
Co.  (Tex.  Civ.),  183  SW  78;  Mueller 
V.  Simon  (Tex.  Civ.),  183  SW  63; 
Seaton  v.  Majors  (Tex.  Civ.),  182  SW 
712;  Bolt  V.  Sav.  Bk.  (Tex.  Civ.),  179 
SW  1119;  Texas-Mexican  Ey.  Co.  v. 
Eeed  (Tex.  Civ.),  165  SW  4;  San  An- 
tonio V.  Bodeman  (Tex.  Civ.),  163  SW 
1043;  Adkins  V.  Heard  (Tex.  Civ.), 
163  SW  127;  Blum  v.  Kusenberger 
(Tex.  Civ.),  158  SW  779;  Ind.  &  Ohio 
Live  Stock  Ins.  Co.  v.  Smith  (Tex. 
Civ.),  157  SW  755;  Boaz  v.  Terrell 
(Tex.    Civ.),   152   SW    200;    National 
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Lumb.,  etc.  Co.  v.  Maris  (Tex.  Civ.), 
151  SW  325;  Burns  v.  Eussell  Bros. 
(Tex.  Civ.),  146  SW  707;  Gibbens  v. 
Bourlaad  (Tex.  Civ.),  145  SW  274; 
Pulp  Wood  Co.  V.  Paper  &  Fiber  Co., 
157  Wis.  604,  147  NW  1058;  Downer 
V.  Tubbs,  152  Wis.  177,  139  NW  820. 
[a]  Proper  test  of  a  pleading  is  not 
what  the  pleader  claims  to  be  his  right 
on  the  faqts,  but  the  justice  of  his 
case  on  all  the  facts  expressly  stated, 
supplemented  by  all  which  appear  by 
reasonable  inference,  giving  to  the 
pleading  the  most  liberal  construction 
it  will  fairly  bear  in  favor  of  the 
pleader.  S.  v.  Steber,  154  Wis.  505, 
143  NW  156. 

348-81  Decker  v.  Decker  (Mont.), 
185  P  168;  Hoke  v.  Glenn,  167  N.  C. 
594,  83  SE  807;  ridelity  Trust  Co.  v. 
Trust  Co.,  74  W.  Va.  763,  83  SE  59; 
Anderson  v.  Prince,  60  W.  Va.  557,  55 
SE  656;  Knox  v.  Horner,  58  W.  Va. 
136,  61  SE  979. 

350-83  111.  Cent.  E.  Co.  v.  Terminal 
Co.,  143  La.  467,  78  S.  738.  See  At- 
wood  V.  Eose,  32  Okl.  355,  122  P  929. 
350-84  Eeuter  v.  Bank  (Tex.  Civ.), 
206  SW  715.  See  Capital  Security  Co. 
V.  Holland,  6  Ala.  App.  197,  60  S  495. 
350-86  Tittle  v.  Bartholomae  (Tex. 
Civ.),  207  SW  176;  Harris  v.  Mann 
(Tex.  Civ.),  207  SW  156;  Sequin  v. 
Herman  (Tex.  Civ.),  205  SW  990. 
351-87  Easier  v.  Electric,  etc.  Co., 
166  Cal.  33,  134  P  993;  Treadway  v. 
Lumb.  Co.,  142  La.  924,  77  S  850. 
351-88  Bryant  v.  Modern  Woodmen, 
94  Neb.  380,  143  NW  331;  Gabel  v. 
Armstrong,  88  Or.  84,  171  P  190. 
351-S9  Stewart  v.  Smith  (Ala. 
App.),  78  S  724;  Fink  v.  Ey.  Co.,  181 
Ind.  539,  105  NE  116;  Schaefer  v. 
Hines,  56  Ind.  App.  17,  102  NE  838; 
Pittsburgh,  etc.  E.  Co.  v.  Cottman,  52 
Ind.  App.  661,  101  NE  22;  Croan  v. 
Myers,  52  Ind.  App.  143,  100  NE  380; 
Grand  Trunk  Western  Ey.  Co.  v.  Por- 
ter, 49  Ind.  App.  692,  97  NE  1040; 
Shenk  v.  Stahl,  35  Ind.  App.  493-498,. 
74  NE  538. 

352-90  Stewart  v.  Smith  (Ala. 
App.),  78  8  724;  Cox  v.  Balli- 
more  &  O.  S.  W.  E.  Co.,  180  Ind.  495, 
103  NE  337,  60  LEA  (NS)  453;  Baker 
V.  McDonald  (Ky.),  215  SW  292;  Lusk 
v.  Porter,  53  Okl.  294,  156  P  224; 
Libby  v.  Olcott,  66  Or.  124,  134  P  13. 
352-91  Meixell  v.  Motor  Car  Sales 
Co.,  181  Ind.  153,  103  NE  1071. 


[a]  If  non-deliTery  of  a  deed  is  in- 
sufliciently  alleged  it  may  be  assumed 
that  there  was  some  sort  of  a  delivery 
qualified  or  otherwise.  Fisher  v. 
Fisher,  23  Cal.  App.  310,  137  P  1094. 

[b]  Presumptions  against  a  pleading 
relate  only  to  the  facts  necessary  to 
constitute  a  cause  of  action,  and  not 
to  facts  tending  to  disclose  an  affirm- 
ative defense.  Esplenlaub  v.  Hedder- 
ick,  52  Ind.  App.  139,  100  NE  382. 
352-92  Cullman  Property  Co.  v. 
Lumber  Co.  (Ala.),  77  S  574;  Lusk  «. 
Porter,  53  Okl.  294,  156  P  224.  , 
352-92  Cullman  Property  Co.  v. 
Lumber  Co.   (Ala.),  77  S  574. 

[a]  Enjoining  official  acts. — An  officer 
will  not  be  restrained  by  injunction 
from  performance  of  an  official  duty, 
and  in  construing  the  pleadings  the 
averments  will*  be  strictly  construed, 
and  every  reasonable  inference  will  be 
indulged  in  favor  of  the  legality  of  the 
act  sought  to  be  restrained.  Marion 
County  V.  Perkins  Bros.  Co.  (Tex. 
Civ.),  171  SW  789. 

353-97  Gurganus  v.  Brown,  184  Ala. 
530)  63  S  537;  DuBois  v.  Padgham,  18 
Cal.  App.  298,  123  P  207. 
353-99  Siverson  v.  Clanton,  88  Or. 
261,  170  P  933,  171  P  1051. 
353-1  Highleyman  v.  McDowell  M. 
C.  Co.  (Mo.  App.),  216  SW  52;  Morris 
V.  Elevator  Co.,  33  N.  D.  447,  157  NW 
486;  Guild  v.  More,  32  N.  D.  432,  156 
NW  44;  Hoehler  v.  Short,  40  Okl.  681, 
140  P  146. 

[a]  Unless  the  alleged  error  is  defi- 
nitely pointed  out.  Cleveland  v.  Bate- 
man,  21  N.  M.  675,  158  P  648. 

[b]  Under  Alabama  code  in  an  action 
on  an  official  bond  all  doubts  and  in- 
tendments are  in  favor  of  rather  than 
against  the  sufficiency  of  the  com- 
plaint, and  the  attack  on  the  judgment 
is  gefieral.  American  Bonding  Co.  v. 
Whiting  Co.  (Ala.),  66  S  847. 
353-2  Erwin  v.  Collum"  Comm.  Co. 
(Mo.  App.),  204  SW.  820;  Maerill  v. 
Hartington,  93  Neb.  670,  141  NW  825; 
Aetna  L.  Ins.  Co.  r.  Elev.  Co.  (Tex. 
Civ.),  204  SW  376;  McGrath  Const. 
Co.  V.  Ey.  Co.,  148  Wis.  372,  134  NW 
824.  ' 
353-3  Barker  v.  Moodie,  92  Kan. 
566,  141  P  562;  Eotzien-Purber  Lumb. 
Co.  i>.  Franson,  123  Minn.  122,  143  NW 
253;  Erickson  v.  Wiper,  33  N.  D.  193, 
157    NW    592;    Christoflferson   v.    Wee, 
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24  N.  D.  506,  139  NW  689;  Huempfner 
f.  Bailly,  36  S.  D.  533,  156  NW  78. 

354-4  Blaokert  v.  Lankford  (Okl.), 
176  P  532. 

354-6  S.  V.  Stipp  (Mo.),  179  SW 
723. 

354-7  Eobertson  v.  Corcoran  j.25 
Minn.  118,  145  NW  812. 
354-10  [a]  The  sufficiency  of  the 
pleading  must  be  determined  from  its 
own  averments,  without  reference  to 
*e  evidence.  Pillsbury  Flour  Mills 
Co.  V.  Walsh,  60  Ind.  App.  76,  110  NB 
98;  Seaton  v.  Majors  (Tex.  Civ.),  182 
SW   712. 

355-13  'Erickson  v.  Wiper,  33  Iv.  D. 
193,  157  NW  592. 

356-15  Eotzien-Furber  Co.  v.  Fran- 
son,  123  Minn.  122,  143  NW  253;  Carr 
V.  Seigler,  52  Okl.  485,  153  P  141; 
Eeynolds  v.  Morton,  23  Wyo.  528,  154 
P  325. 

356-18  Louisville  &  N.  E.  Co.  v. 
Frazier,  194  Ala.  331,  70  S  90;  Cairns 
V.  Moore,  194  Ala.  102,  69.  8  579; 
Peters  v.  S.,  193  Ala.  598,  69  S  576; 
Garstang  v.  Skinner,  165  Cal.  721,  134 
P  329;  Bell  v.  Ins.  Co.  (Ga.  App.), 
101  SB  541;  Consumers'  Co.  v.  Euble 
(Ind.  App.),  122  NE  607;  Bettenbrock 
V.  Miller,  185  Ind.  600,  112  NB 
771;  Indianapolis  Tract  Co.  v. 
Kidd,  167  Ind.  402,  79  NE  347, 
7  LEA  (N8)  143;  Spencer  Light, 
etc.  Co.  V.  Wilson,  56  Ind.  App.  128, 
104  NE  94;  Washburn-  Crosby  Milling 
Co.  V.  Brown,  56  Ind.  App.  104,  104  NE 
997;  Oliver  Typewriter  Co.  v.  Vance, 
48  Ind.  App.  21,  95  NE  327;  Keller 
V.  Yzabal  (Mo.  App.),  187  S.  W.  576; 
Atwell  V.  Coal  &  Min.  Co.  (Mo.  App.), 
18'0  SW  400;  Quigley  v.  King,  182 
Mo.  App.  196,  168  SW  285;  Cantrall  v. 
Davidson,  180  Mo.  App.  410,  168  SW 
271;  Miller  v.  Klein,  177  Mo.  App.  557, 
160  SW  562;  Finer  v.  Nichols,  175  Mo. 
App.  525,  157  SW  1023;  Peterie  v.  Ey. 
Co.,  177  Mo.  App.  359,  164  tW  254; 
Denvir  v.  Park,  169  Mo.  App.  335,  152 
SW  604;  Goode  v.  Coal  &  Coke  Co., 
167  Mo.  App.  169,  151  SW  508;  Smith 
V.  E.  Co.,  129  Mo.  App.  413,  107  SW 
22;  Burgeson  v.  Schultz,  96  Neb.  553, 
148  NW  157;  American  Case  and  Eeg- 
ister  Co.  v.  Catchpole,  93  Neb.  276, 
140  NW  145;  Omaha  Nat.  Bank  v. 
Kiper,  60  Neb.  33,  82  NW  102;  Morgan 
V.  Doughton,  24  N.  M.  274,  171  P  503; 
State  Bank  of  Commerce  v.  Tel.  Cor., 
19  N.  M.  211,  142  P.  156;  Brown  Shoe 


Co.  V.  Cuff,  37  Okl.  776,  132  P  1090; 
Cook  V.  S.,  35  Okl.  653,  130  P  300; 
Minter  v.  Minter,  80  Or.  369,  157  P 
157;  McHargue  v.  Calchina,  78  Or.  326, 
153  P  99;  Neilson  v.  Edwards,  34  S.  D. 
399,  148  NW  844;  Wright  v.  Co. 
(Utah),  177  P  237;  Arrowsmith  v.  Nel- 
son, 73  Wash.  858,  132  P  743. 

[a]  But  an  omitted  material  fact 
cannot  be  supplied  by  intendment. 
O 'Toole  V.  Loewenstein,  177  Mo.  App. 
662,  160   SW  1016. 

[b]  An  attaek  for  first  time  on  appeal 
is  regarded  with  disfavor,  and  every 
reasonable  deduction  will  be  drawn  to 
uphold  the  pleading.  Daniel  v.  Hughes, 
196  Ala.  368,  72  S  23;  Continental  * 
C,  etc.  Bk.  V.  Luml?.  Co.,  192  111.  App. 
629;  BUinghouse  v.  Livestock  Co.,  51 
Mont.  275,  152  P  481;  Van  Buskirk  v. 
Land  &  L.  S.  Co.,  24  Wyo.  183.  166  P 
1122,  160  P  387. 

357-23  Williams  v.  Lyon,  181  Ala. 
531,  61  S  299;  Jessey  v.  Butterfield, 
61  Colo.  256,  157  P  1;  Martinez  v.  Mar- 
tinez, 57  Colo.  292,  141  P  469;  Hal- 
stead  V.  Dean  &  Co.,  182  Ind.  446,  105 
NE  903;  Miami  County  Bk.  v.  S.  61 
Ind.  App.  628,  112  NB  389;  Lake  Erie 
&  W.  E.  Co.  V.  Barnett,  56  Ind.  App. 
654,  105  NB  931;  McGlone  v.  Hanger, 

56  Ind.  App.  243,  104  NB  116;  Me- 
Kinley  v.  Britton,  55  Ind.  App.  21,  103 
NE  349;  Indiana  Life  Endow.  Co.  v. 
Eeed,  54  Ind.  App.  450,  103  NE  77; 
Citizens'  Tel.  Co.  v.  Ey.  Co.,  53  Ind. 
App.    230,    100    NE    309. 

358-24  McGlone  v.  Hauger,  56  Ind. 
App.  243,  104  NE  116;  McKinley  v. 
Britton,  55  Ind.  App.  21,  103  NE  349; 
Indiana  Life  Endow.  Co.  v.  Eeed,  54 
Ind.  App.  450,  103  NE  77. 
[a]  "The  rules  of  pleading  do  not 
permit  the  courts  to  hold  a  pleading 
good  on  two  or  more  inconsistent  and 
contradictory  theories."  Miami  Coun- 
ty Bank  v.  S.,  61  Ind.  App.  628,  112 
NB  389. 

358-27  Chatham  Estates  v.  Bank, 
171  N.  C.  579,  88  SB  783. 
359-29  Cincinnati,  etc.  Ey.  *  Co.  v. 
Simpson  "(Ind.),  104  NE  301;  Muncie, 
etc.  Traction  Co.  v.  Gas,  etc.  Co.,  179 
Ind.  322,  100  NB  65;  Graham  v.  Blev. 
Co.,  60  Ind.  App.  697,  111  NB  332; 
Evansville   Furniture   Co.    v.   Freeman, 

57  Ind.  App.  576,  105  NE  258,  107  NE 
27;  McKinley  v.  Britton,  55  Ind.  App. 
21,  103  NE  349;  Ind.  Life  Endow.  Co. 
V.  Eeed,  54  Ind.  App.  450,  103  NB  77; 
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Southern  Ry.  Co.  v.  Friedley,  52  Ind. 
App.  192,  100  NE  481;  Eunkle  v.  Pul- 
lin,  49  Ind.  App.  619,  97  NB  956. 
359-30  Muncie  &  P.  Traction  Co.  «. 
Gas,  etc.  Co.,  179  Ind.  322,  100  NE 
65;  Graham  v.  Elev.  Co.,  60  Ind.  App. 
'597,  111  NE  332;  Lake  Erie  &  W. 
E.  Co.  V.  Barnett,  56  Ind.  App.  654, 
105  NE  931;  Osborn  v.  Brick  Co.,  52 
Ind.  App.  175,  99  NE  530,  100  NE 
472. 

359-31  Cincinnati,  etc.  By.  Co.  c. 
Simpson  (Ind.),  104  NB  301;  South- 
ern By.  Co.  V.  Friedley,  52  Ind.  App. 
192,  100  NE  481. 

359-34  Stockton  v.  Pancoast,  178 
Ind.  203,  98  NE  122;  Goeeker  v.  Mc- 
Osker,  177  Ind.  607,  98  NE  724; 
Crawfordsville  Trust  Co.  v.  Eamsey,  179 
Ind.  258,  98  NB  177;  Brown-Ketcham 
Iron  Works  v.  Swift  Co.,  53  Ind.  App. 
630,  100  NE  584,  860;  Lester  v.  Hut- 
son  (Tex.  Civ.),  167  SW  321;  Hotch- 
kin  V.  Imp.  Co.,  67  Wash.  206,  121  P 
455. 

360-39  Perkins  v.  Peterson  (Colo.), 
185  P  660;  Morrill  v.  Alexander  (Mo. 
App.),  215  SW  764;  S.  v.  Muskogee 
(Okl.),  172  P  796. 

360-41  Lester  v.  Hutson  (Tex.  Civ.), 
167  SW  321. 

361-42  Crawfordsville  Trust  Co.  v. 
Eamsey,  178  Ind.  258,  98  NE  177; 
Stockton  V.  Pancoast,  178  Ind.  203,  98 
NB  122;  Goeeker  v.  McOsker,  177  Ind. 
607,  98  NE  724;  Brown-Ketcham  Iron 
Works  V.  Swift  Co.,  53  Ind.  App.  630, 
100  NE  584,  860;  S.  v.  Barnett,  245 
Mo.  99,  149  SW  311;  Morgan  v.  Dough- 
ton,  24  N.  M.  ,274,  171  P  503. 
361-44  Barnum  v.  Eallihan,  63  Ind. 
lApp.  349,  112  NE  561;  Peak  v.  Peak 
(Mo.),  181  SW  394. 

361-48  [a]  Where  there  Is  more 
than  one  theory  of  the  complaint  it 
should  be  tried  on  the  one  most  clear- 
ly authorized  by  the  facts.  Lake  Erie 
&  W.  E.  Co.  V.  Barnett,  56  Ind.  App. 
654,   105   NE    931. 

362-51  Arnold  v.  Dodson,  193  111. 
App.  62. 

362-52  Loy  v.  Eeid,  11  Ala.  App. 
231,  65  S  855;  Blanc  v.  Connor,  167 
Cal.  719,  141  P  217;  National  Union 
Fire  Ins.  Co.  v.  Nason,  21  Cal.  App. 
297,  131  P  755;  Harrell  v.  Neill,  56 
Ind.  App.  547,  105  NE  926;  Chicago, 
I.  &  L.  Ey.  Co.  V.  Myers,  56  Ind.  App. 
458,  105  NE  645,  107  NE  296;  Evans- 
ville  Furniture  Co.  v.  Freeman,  57  Ind. 


App.  576,  105  NE  258,  107  NE  27; 
Egan  V.  Traction  Co.,  55  Ind,  App. 
423,  103  NE  1100;  Euler  v.  Euler,  55 
Ind.  App.  547,  102  NE  856;  Guthrie 
Ice  Co.  V.  Selby,  166  la.  474,  147  NW 
923;  Preston  v.  Bank,  169  Mich.  571, 
135  NW  278;  McFall  v.  E.  Co.,  181  Mo. 
App.  244,  168  SW  344;  Allen  v.  Lumb. 
Co.,  171  Mo.  App.  492,  157  SW  661; 
Eace  V.  Krura,  163  App.  Div.  924  147 
NYS  818.  But  see  Yazoo  &  M.  V.  E. 
Co.  t?.  Hawkins,  104  Miss.  55,  61  S 
451. 

[a]  Inyited  error.— An  erroneous  the- 
ory adapted  on  the  trial,  cannot  be 
challenged  on  appeal  by  the  party  in- 
viting the  error.  Merrill  v.  Kohlberg, 
29  Cal.  App.  382,  155  P  824. 

CONTEMPT 

366-1  U.  S.  V.  Tribune  Co.,  241  Fed. 
,524;  Ex  parte  Bankhead  (Ala.),  75  S 
478;  Keenhold  v.  Dudley  (la.),  159 
NW  1018;  In  re  Hanson,  99  Kan.  23, 
160  P  1141;  Ex  parte  Laughlin  (Mo. 
App.),  213  SW  154;  In  re  Wallstein, 
178  App.  Div.  140,  165  NYS  90;  Cowen 
V.  Gruber,  176  App.  Div.  905,  162  NYS 
1053;  Winiehi  v.  Silverman,  163  NYS 
634;  Gresswell  v.  O'Eourke,  163  NYS 
580;  Peters  v.  Schwoerer,  162  NYS  917; 
In  re  Willis,  94  Wash.  180,  162  P  38; 
Gimbel  >■.  Wehr,  165  Wis.  1,  160  NW 
1080. 

[a]  The  common  law  rule,  as  an- 
nounced by  Iiord  Hardwicke.  that  mat- 
ters which  tend  to  scandalize  the  court, 
though  not  relating  to  a  case  pending, 
would  constitute  contempt,  has  been 
adopted  and  applied  only  in  a  few  in- 
stances in  this  country.  S.  v.  Dist. 
Court,  52  Mont.  46,  155  P  278,  LEA 
1916F,  132. 

366-2  Adams  v.  Gardner,  176  Ky. 
252,  195  SW  412;  In  re  Merrill,  88 
N.  J.  Eq.  261,  102  A  400. 

[a]  A  contempt  may  consist  In 
"Speaking  or  writing  contemptuous- 
ly of  the  court  or  judges  acting  in  their 
.judicial  capacity"  and  need  not  relate 
to  a  cause  still  pending  in  court.  In 
re  Fite,  11   Ga.  App.  665,  76  SB  397. 

[b]  Letters  to  influence  judicial  ac- 
tion.— One  addressing  a  letter  to  the 
supreme  court  endeavoring  to  influence 
a  decision  to  be  rendered  is  guilty  of 
contempt  'frhen  he  is  not  a  party  in 
the  case.     In  re  Eojas,  17  P.  E.  1055. 

[c]  Inserting  provisions  in  decree. — It 
is    contempt   for   a   solicitor   to   insert 
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any  provision,  though  immaterial,  in 
a  decree  signed  by  a  chancellor.  In  re 
P.,  83  N.  J.  Eq.  390,  91  A  32G. 
366-3  In  re  Cottingham  (Colo.),  182 
P  2;  In  Te  Merrill,  88  N.  J.  Eq.  261, 
102  A  400. 

[a]  Statements  14  an  exception  to  a 
master's  finding  reflecting  upon  the  in- 
telligence and  integrity  of  the  master 
are  a  contempt.  McCauley  v.  Mc- 
Cauley,  88  N.  J.  Eq.  392,  103  A  20. 
366-4  Selowsky  v.  Superior  Court 
(Cal.),  181  P  652;  Duttou  c.  Roberts, 
18  Ga;  App.  596,  90  SE  172. 

[a]  Disobedience  of  void  orders  is 
not  a  contempt.  S.  r.  Chambers,  192 
Mo.  App.  496,  182  SW  775;  Ex  parte 
Le  Hardy,  17  P.  E.  985;  Coll  v.  Leake, 
17  P.  E.  823. 

[b]  Order  not  addressed  to  party. 
One  cannot  be  punished  for  contempt 
for  disobedience  to  an  order  of  court 
not  addressed  to  him.  The  disobedi- 
ence contemplated  by  the  code  is  a 
failure  or  refusal  to  obey  a  direct  ju- 
dicial order  and  not  one  merely  de- 
claratory of  the  rights  of  the  parties. 
U.  S.  V.  Eamayrat,  22  Phil.  Isl.  183. 

[c]  Refusal  to  desist  in  an  argument 
before  jury  in  questions  of  law  after 
being  told  to  do  so  by  the  court  is 
not  a  contempt.  Ex  parte  Bullington, 
66  Tex.  Cr.  256,  145  SW  1190. 
367-5  P.  V.  Seymour,  191  111.  App. 
381;  Ex  parte  Mettler,  50  Mont.  299, 
146  P  747;  Sachs  v.  Clothing  Co.  (N. 
J.  Eq.),  108  A  58;  Burnett  v.  S.,  8  Okl. 
Cr.  639,  129  P  1110,  47  LEA  (NS)  1175; 
Narcida  v.  Bowen,  22  Phil.  Isl.  365. 

[a]  Refusal  to  answer  before  grand 
Jury  is  a  direct  criminal  contempt.  In 
re  Y.  Anin,  \7  Haw.  336. 

[b]  Inducing  witness  to  leave. — In- 
ducing a  witness,  waiting  in  adjoining 
hallway  to  testify,  to  go  away  from 
courthouse  is  a  direct  contempt  com- 
mitted in  the  presence  of  the  court.  P. 
V.  Jackson,  178  111.  App.  121. 

[c]  Perjury  on  witness  stand  is  a 
criminal  contempt.  In  re  Ulmer,  208 
Fed.  461. 

367-6  P.  V.  Seymour,  191  111.  App. 
381,  a£E.  in  272  111.  295,  111  NE  1008; 
In.  re  Merrill,  88  N.  J.  Eq.  261,  102  A 
400. 

367-7  [a]  The  filing  of  a  petition 
in  voluntary  bankruptcy  by  a  judg- 
ment debtor  upon  whom  an  order  in 
supplementary  proceedings  has  betn 
served  and  is  pending  is  not  contempt. 


Norton  v.  Bielby,  86  Misc.  644,  149  N 
YS  592. 

?i(67-8  P.  V.  Seymour,  191  111.  App. 
381;  Durham  v.  S.,  97  Miss.  549,  52  S 
627;  Ex  parte  Mettler,  50  Mont.  299, 
146  P  747;  Greason  v.  Ey.  Co.,  54  Pa. 
Super.  595;  Narcida  v.  Bowen  22  Phil. 
Isl.  365. 

[a]  Destruction  of  a  pe-tition  and 
order  of  court  made  thereon  is  a  con- 
tempt. In  re  S.,  83  N.  J.  Eq.  607,  91 
A  801. 

[b]  Evading  service  of  subpoena  is 
a  constructive  contempt.  Aarona  v.  S., 
105  Miss.  402,  62  S  419. 

368-11  In  re  Dingley,  182  Mich.  44, 
148  NW  218;  Ex  parte  Sullivan,  10 
Okl.  Cr.  465,  138  P  815. 
368-13  In  re  Ulmer,  208  Eed.  461; 
Bryan  v.  S.,  99  Ark.  163,  137  SW  561, 
AnnCasl913A,  908;  In  re  Campbell,  2 
Haw.  27;  McDougall  v.  Sheridan,  i!3 
Ida.  191,  128  P  954;  P.  v.  Seymour, 
191  111.  App.  381,  aflf.  272  111.  295,  111 
NE  1'008;  Flanuagan  v.  Jepson,  177 
la.  393,  158  NW  641;  In  re  Dingley, 
182  Mieh.  44,  148  NW  218;  Ex  parte 
HoWfeU,  273  Mo.  96,  200  SW  65;  In  re 
Ellison,  256  Mo.  378,  165  SW  987;  S. 
V.  District  Ct.,  52  Mont.  46,  155  P  278, 
LEA1916P,  132;  In  re  Barnes,  204  N. 
Y.  108,  97  NE  508,  afl.  132  NYS  908; 
Hayes  v.  Hayes,  150  App.  Div.  842, 
135  NYS  225;  Archer  v.  Const.  Co.,  86 
Misc.  310,  149  NYS  200;  S.  v.  Little, 
175  N.  C.  743,  94  SE  680;  In  re  Brown, 
168  N.  C.  417,  84  SE  690;  S.  v.  Davis, 
9  Okl.  Cr.  94,  130  P  962;  Burnett  v.  S., 
8  Okl.  Cr.  639,  129  P  1110;  In  re  Deck- 
er, 1  P.  E.  Fed.  381;  Graham  v.  Wil- 
liamson, 128  Tenn.  720,  164  SW  781. 

[a]  Power  to  punisb. — Before  court 
may  fine  for  contempt,  he  must  have 
jurisdiction  of  subject  matter,  and  of 
the  person,  and  authority  to  render 
judgment  upon  facts  adduced.  Ex 
parte  Coffee,  72  Tex.  Cr.  209,  161  SW 
975. 

[b]  The  New  Jersey  court  of  quarter 
sessions. —  (1)  The  power  of  this  court 
to  punish  contempts  is  derived  wholly 
from  the  common  law.  Appeal  of 
Verdon,  89  N.  J.  L.  16,  97  A  783.  (2) 
The  court  has  jurisdiction  over  con- 
structive contempts.  Croasdale  v. 
Court  of  Quarter  Sessions,  88  N.  J.  JSq. 
5(16,  97  A  285. 

[c]  In  Utah  courts  of  general  and 
superior  jurisdiction  possess  inherent 
jiowei.    In  re  Evans,  42  Utah  28Si,  130 
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P  217,  rev.  22  Utah,  366,  62  P  913,  83 
AmSt  794,  53  LEA  9&2. 

[d]  Municipal  courts,  though  not 
courts  of  record,  may  punish  direct 
contempts.  Meek  v.  McGorray,  81  Ohio 
St.  542,  91  NE  1134;  Ex  parte  Pes- 
quera,  17  P.  E.  706. 

[e]  The  circuit  court  has  such  power. 
In  re  Dingley,  182  Mich.  44,  148  NW 
218. 

[fj  Courts  of  chancery  and  other 
courts  without  criminal  jurisdiction. 
Merchants'  Stock,  etc.  Co.  v.  Board  of 
Trade,  201  Fed.  20,  120  CCA  582. 
[g]  A  mayor  of  unincorporated  city 
having  powers  and  jurisdiction  of  jus- 
tice of  peace  can  only  punish  for  con- 
tempt in  his  presence  or  in  disobedi- 
ence of  process.  Ex  parte  Patterson, 
110  Ark.  94,  161  SW  173. 
369-14  See  Eothschild  &  Co.  v.  Mfg. 
Co.,  256  111.  196,  99  NE  920,  AnnCas 
1913B,  276,  42  LEA  (NS)  793. 
370-15  In  re  Tite,  11  Ga.  App.  665, 
76  SE  397;  Dugas  v.  Co.  (La.),  80  S 
203;  In  re  Brown,  168  N.  C.  417,  84 
SE  690;  Graham  v.  Williamson,  128 
Tenn.  720,  164  SW  781. 

[a]  Waiver  by  submitting  to  juris- 
diction.— Contra,  S.  v.  Chambers,  192 
Mo.  App.  496,  182  SW  775. 

[b]  Misstatement  made  before  an- 
other judge  is  not  contempt  of  the 
court  in  which  action  is  pending.  P.  v. 
Grogan,  178  111.  App.  314. 

[c]  That  proceedings  to  oust  judge 
were  pending  does  not  alter  the  rule. 
S.  V.  McDonough.  117  Minn.  173,  134 
NW  509. 

371-16  In  re  Cottingham  (Colo.), 
182  P  2. 

371-17  [a]  Power  to  punish  for 
contempt  is  inherent  and  independent 
of  statute.  In  re  Merrill,  88  N.  J.  Eq. 
261,  102.  A  400. 

371-18  Hanbury  v.  Benedict,  160 
App.  Div.  662,  146  NYS  44. 
371-19  S.  V.  District  Ct.,  52  Mont. 
46,  155  P  278,  LEA1916F,  132. 
[a]  Power  of  bankruptcy  court. 
While  the  court  may  punish  for  a  crim- 
lual  attempt  one  who  wilfully  disobeys 
an  order  lo  pay  over  money  to  another 
or  who  has  disabled  himself  from  com- 
plying, It  has  no  legal  power  to  try  to 
tnforce  sucli  oiuti  in  aid  of  party  to 
whom  iHi.  niouev  is  tt  be  paid  by  civil 
contempt  proceedings  lesulting  iii  a  de- 
citii  committuig  (lie  contemner  to  jitil 
until  couipliancb  with  o;dtr,  unless  the 


evidence  in  the  contempt  proceedings 
clearly  demonstrates  a  present  ability 
and  a  wilful  refusal  to  obey.  Freed  v. 
Trust  Co.,  215  Fed.  873,  132  CCA  7. 

[b]  In  issuance  of  search  warrant  the 
United  States  commissioner  does  not 
act  judicially.  See  In  re  Chin  K.  Shne, 
199  Fed.   282. 

[c]  After  a  case  is  ended,  nothing 
done,  unless  it  is  a  disobedience  of  an 
order  of  the  court,  can  be  adjudged 
contempt  of  court.  In  re  Glenn,  103 
8.  C.  501,  88  SE  294. 

372-21  Merchants'  Stock,  etc.  Co.  v. 
Board  of  Trade,  Z01  Fed.  20,  120  CCA 
582;  Mills  V.  Mills,  158  NYS  753;  C. 
V.  Shecter,  250  Pa.  282,  95  A  468;  Al- 
fred V.  Alfred,  87  Vt.  542,  90  A  580. 
But  see  Ex  parte  Steiner,  202  Fed.  419, 
124  CCA  89,  where  it  was  held  that 
under  judicial  code,  §§299,  300,  the  dis- 
trict court  had  power  to  punish  a  con- 
tempt of  the  circuit  court. 
372-23  Merchants'  Stock,  etc.  Co.  v. 
Board  of  Trade,  201  Fed.  20,  120  CCA 
582.  But  see  Nichols  v.  S.,  8  Okl.  Cr. 
550,  129  P  673. 

[a]  Ordinarily  a  change  of  venue  is 
not  allowed.  In  re  Brown,  168  N.  C. 
417,  84  SE  690. 

372-24  Turk  v.  S.,  123  Ark.  341,  185 
SW  472;  McDougall  v.  SheriHan,  23 
Ida.  191,  128  P  954. 

[a]  Legislature  has  no  power  to  regu- 
late punishment  for  contempt  in  dis- 
obedience of  process.  Bryan  v.  S.,  99 
Ark.  163,  137  SW  561,  AnnCasl913A, 
908;  Ford  v.  S.,  69  Ark.  550,  64  SW 
879. 

373-25  Hewitt  v.  S.,  12  Ga.  App. 
168,  76  SE  1054;  In  re  Brown,  168  N. 
C.  417,  84  SE  690. 

374-26  Hewitt  v.  S.,  12  Ga.  App. 
168,  76  SE  1064. 

[a]  The  inherent  power  to  punish  for 
contempt  must  be  exercised  as  pre- 
scribed by  the  statutes  and  is  limited 
by  the  bounds  fixed  by  the  legislative 
authority.  Coll  v.  Leake,  17  P.  E.  823. 
375-28  McDougall  v.  Sheridan,  23 
Ida.  191,  128  P  954;  In  re  Brown,  168 
N.  C.  417,  84  SE  690;  S.  v.  Btownell, 
79  Or.  123,  154  P  428. 
375-29  Smith  v.  Smith,  81  W.  Va. 
761,  95  SE  199. 

376-34     [a]    This  power  may  not  be 
Implied  or  Inferred. — S.  v.  Fitzgerald, 
131  Minn.  116,  154  NW  750. 
378-42     In  re  Barnes,  204  N.  Y.  108, 
97  NE  508,  aff.  132  NYS  908. 
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379-43      [a]      Limitation   of   power. 

Jiegislature  cannot  punish  witness  for 

contempt  for  refusing  to  answer  before 

a  committee  appointed  by   them.     Ex 

parte    Wolters,    64    Tex.    Or.    238,    144 

SW  531. 

379-45    TJ.  S.  Comp.  St.,  1901,  p.  725, 

§1044,  prescribing  three  year  period  of 

limitations     for     criminal    prosecution 

applies   to  contempts.     Gompers  v.   U. 

S.,  233  U.  S.  604,  34  Sup.  Ct.  693,  58 

L.  ed.  1115. 

379-46      [a]     Lapse  of  three  years 

from   institution   of   original   contempt 

proceedings   will   not   preclude   further 

proceedings.     In  re   Gompers,  40   App. 

Cas.   (D.  C.)   293. 

380-48     See   Merchants'   Stock,   etc. 

Co.  V.  Board  of  Trade,  201  Fed.  20,  120 

CCA    582;    In   re    Ball,    94    Misc.   112, 

158  NYS  1095. 

380-49     Puget  Sound  T.  L.  &  P.  Co. 

V.  Lawrey,  202  Fed.  263. 

380-50     In  re  Gonzalez,  22  P.  R.  26. 

[a]  Joinder. — A  proceeding  for  pun- 
ishment for  contempt  cannot  be  joined 
with  an  action  in  certiorari.  Beech  v. 
Crossfield,  12  Phil.  Isl.  555. 
380-52  [a]  Successor  in  interest 
liable. — ^Lake  v.  Superior  Court,  163 
Cal.  182,  131  P  371. 

380-53      Schreiber    v.     Garden,     152 
App.  Div.  817,  137   NYS  747;  S.  v.  B. 
Co.,  73  W.  Va.  1,  79  SE  834. 
381-54     [a]     Judge.— In  re  Pite,  11 
Ga.  App.  665,  76  SE  397. 

[b]  Clerk  of  court. — In  the  matter  of 
Jones,  9  Phil.  Isl.  347;  Northcutt  v.  S., 
70  Tex.  Cr.  577,  158  SW  1004;  Krue- 
gel  V.  Willi&ms  (Tex.  Civ.),  153  SW 
903. 

[c]  In  Hawaii  an  attorney  may  be 
disbarred  who  commits  a  contempt  by 
writing  an  insulting  letter  to  the  court. 
In  re  Campbell,  2  Haw.  27. 
382-55  Gompers  v.  TJ.  S.,  233  U.  S. 
604,  34  Sup.  Ct.  693,  58  L.  ed.  1115; 
Merchants'  Stock,  etc.  Co.  v.  Board  of 
Trade,  201  Fed.  20,  120  CCA  582;  In 
re  Gompers,  40  App.  Cas.  (D.  C.)  293; 
Tuttle  V.  Hutchison  (la.),  151  NW 
845;  Ex  parte  Tilgham,  103  Kan.  906, 
177  P  9;  Eudd  v.  Eudd,  184  Ky.  400, 
214  SW  791;  S.  v.  Dist.  Ct.  (Mont.), 
185  P  1112;  Ex  parte  Mettler,  50  Mont. 
299,  146  P  747;  Poland  v.  Poland,  63 
Wash.  697,  116  P  2;  Smith  v.  Smith, 
81  W.  Va.  761,  95  SB  199. 

[a]  Nature  of  proceeding. — A  con- 
tempt proceeding  partakes  of  the  na- 


ture of  a  criminal  and  also  civil  pro- 
ceeding. By  this  is  meant  that  the 
proceedings  may  be  purely  civil  in  the 
court  in  which  the  contempt  arises,  but 
it  may  be  an  offense  against  public  jus- 
tice, and  may  be  proceeded  against  by 
indictment  or  presentment,  and  which- 
ever procedure  is  adopted  the  punish- 
ment is  a  criminal  one.  Graham  v. 
Williamson,  128  Tenn.  720,  164  SW 
781. 

383-56  Bex  v.  iJvans,  8  W.  W.  E. 
(Eng.)  444,  21  B.  C.  E.  322. 
[a]  But  not  within  the  meaning  of 
the  Bin  of  Bights.— P.  t;.  Seymour,  191 
III.  App.  381,  aff.  272  111.  295,  111  NE 
1008. 

383-57  [a]  A  quasi  criminal  pro- 
ceeding. S.  V.  Eastman,  77  Or.  522,  151 
P  967;  S.  V.  Kirby,  36  S.  D.  188,  154 
NW  284. 

383-58  Jones  v.  U.  S.,  209  Fed.  585, 
126  CCA  407. 

384-59  Staley  v.  Bealty  Co.,  83  N. 
J.  Eq.  300,  90  A  1042. 
384-60  Hancock  v.  Kennedy,  22  Ga. 
App.  144,  95  SE  735;  P.  v.  Seymour, 
191  111.  App.  381  (aff.  272  111.  295,  111 
NE  1008);  In  re  Merrill,  88  N.  J.  Eq. 
261,  102  A  400;  Staley  v.  Eealty  Co., 
83  N.  J.  Eq.  300,  90  A  1042;  Hanbury 
V.  Benedict,  160  App.  Div.  662,  146 
NYS  44;  Oronoz  v.  Montalvo,  21  P. 
E.  331. 

[a]  Converting  civil  into  criminal 
contempt. — An  action  for  civil  con- 
tempt entitled  in  a  pending  suit  may 
be  converted  into  a  criminal  proceed- 
ing by  the  United  States  filing  a  plead- 
ing appropriate  to  a  criminal  cause  and 
asking  to  be, made  a  party  therein.  IT. 
S.  V.  Huff,  206  Fed.  700;  Chicago,  etc. 
E.  Co.  V.  Gildersleeve,  165  Mo.  App. 
370,  147  SW  836. 

[bj  Punishment  as  showing  classifica- 
tion.— "The  punishment  for  a  civil 
contempt  is  remedial  dnd  for  the  bene- 
fit of  the  complainant  in  the  contempt 
proceedings.  The  punishment  for  a 
criminal  contempt  is  punitive — to  vin- 
dicate the  authority  of  the  court.  If 
imprisonment  be  imposed  in  a  civil  pro- 
ceeding it  must  be  coercive  in  its  na- 
ture. The  committal  must  stand  only 
unless  and  until  the  defendant  per- 
forms the  affirmative  act  required  by 
the  court's  order.  When  inflicted  in  a 
criminal  proceeding  it  is  fixed  and  cer- 
tain as  a  punishment  for  completed  dis- 
obedience of  orders  or  for  other  past 
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wrongdoings. "  In  re  Kahn,  204  Fed. 
581,  123  CCA  107. 

[e]  Eankruptcy. — Such  classification 
is  applicable  to  bankruptcy  proceed- 
ings. In  re  Kahn,  204  Fed.  581,  123 
CCA  107. 

385-61 '  Merchants'  Stock,  etc.  Co.  v. 
Board  of  Trade,  201  Fed.  20,  120  CCA 
582;  Davis  v.  Davis,  138  Ga.  8,  74  SB 
830;  Hancock  v.  Kennedy,  22  Ga.  App. 
144,  95  SE  735;  P.  v.  Seymour,  191  111. 
App.  381;  Fielder  v.  Const.  Co.,  162 
Mo.  App.  528,  142  SW  1111;  Ex  parte 
Mettler,  50  Mont.  299,  146  P  747;  In 
re  Merrill,  88  N.  J.  Eq.  261,  102  A  400; 
Staley  v.  Realty  Co.,  83  N.  J.  Eq.  300, 
90  A  1042;  Flathers  v.  S.,  7  Okl.  Cr. 
668,  125  P  9'02. 

[a]  Contempt  for  perjury. — A  eon- 
tempt  proceeding  to  punish  accused  for 
perjury  in  attempting  to  qtialify  as 
surety  on  bail  bond  is  criminal.  Jones 
V.  U.  S.,  209  Fed.  585,  126  CCA  407. 
386-62  In  re  Merrill,  88  N.  J.  Eq. 
261,  102  A  400. 

387-63  [a]  As  to  the  procedure  to 
punish  perjury  as  contempt.  See  P.  v. 
Alvarado,  19  P.  R.  827;  also  P.  v.  Silva, 
19  P.  R.  263. 

387-64  Merchants'  Stock,  etc.  Co.  v. 
Board  of  Trade,  201  Fed.  20,  120  CCA 
582;  Davis  v.  Davis,  138  Ga.  8,  74  SE 
830;  Hancock  v.  Kennedy,  22  Ga.  App. 
144,  95  SE  735;  P.  v.  Seymour,  191  111. 
App.  381  (aff.  272  111.  295,  111  NE 
1008);  Witmer  v.  Diat.  Court,  155  la. 
244,  136  NW  113,  AnnCaBl914D,  212; 
Chicago,  etc.  R.  Co.  K.  Gildersleeve, 
165  Mo.  App.  370,  147  SW  836;  Fied- 
ler V.  Const.  Co.,  162  Mo.  App.  528,  142 
SW  1111;  Ex  Parte  Mettler,  50  Mont. 
299,  146  P  747;  In  re  Merrill,  88  N. 
J.  Eq.  261,  102  A  400;  Staley  v.  Real- 
ty Co.,  83  N.  J.  Eq.  3O0,  90  A  1042; 
Burnett  v.  S.,  8  Okl.  Cr.  639,  129  P 
1110,  42  LRA  (NS)  1175;  Flathers  v. 
S.,  7  Okl.  Cr.  668,  125  P  902;  Oronoz  v. 
Montalvo,  21  P.  R.  331;  Smith  v.  Smith, 
81  W.  Va.  761,  95  SE  199.  See  Han- 
bury  V.  Benedict,  160  App.  Div.  662, 
146  NYS  44. 

[a]  Violation  of  Injunction  order  by 
a  city  and  its  ofScers  is  civil  and  not 
criminal  contempt.  Red  River,  etc. 
Corp.  V.  Grand  Porks,  27  N.  D.  440,  146 
NW  878. 

388-65  In  re  Maury,  205  Fed.  '626, 
123  CCA  642;  Rose  v.  Ashford,  22  Haw. 
469;  P.  V.  Elbert,  287  111.  458,  122  NE 
816;   P.  V.  Seymour,  191   111.   App.  381 


(aff.  272  111.  295,  111  NE  1008);  P. 
V.  Jackson,  178  111.  App.  121;  In  re 
Merrill,  88  N.  J.  Eq.  261,  102  A  400; 
Ex  parte  Duncan,  78  Tex.  Cr.  447,  182 
SW  313. 

[a]  No  affidavit  necessary. — Ex  parte 
Lapique,  26  Cal.  App.  258,  146  P  690. 

[b]  In  Porto  Rico  it  is  considered  bet- 
ter practice  to  issue  a  warrant  even 
where  the  contempt  is  direct.  Ex 
parte  Pesquera,  17  P.  R.  706. 
389-66  In  re  Steiner,  195  Fed.  299; 
In  re  Hayes,  72  Fla.  558,  73  S  362;  In 
re  Merrill,  88  N.  J.  Eq.  261,  102  A  400; 
Bowman  v.  Seaman,  152  App.  Div.  690, 
137  NYS  568. 

[a]  Attachment  may  issue  in  first  in- 
stance.    In  re  Steiner,  195  Fed.  299. 
389-68     [a]     By  indictment  or  pre- 
sentment.— Graham  v.  Williamson,  128 
Tenn.  720,  164  SW  781. 

[b]  Where  act  is  both  a  contempt  and 
a  crime  it  is  punishable  both  summarily 
and  by  indictment.  Merchants  Stock, 
etc.  Co.  V.  Board  of  Trade,  201  Fed.  20, 
120  CCA  582. 

390-69  In  re  Arams,  97  Misc.  221, 
162  NYS  8«3. 

390-71  Ex  parte  Northern,  18  Cal. 
App.  52,  121  P  1010;  Sakan  v.  Ashford, 
23  Haw.  267;  P.  v.  Seymour,  191  111. 
App.  381  (aflE.  272  111.  295,  111  NE 
1008);  Zuver  v.  S.  (Ind.),  121  NE  828; 
Tuttle  V.  Hutchison  (la.),  151  NW  845; 
Grace  v.  S.,  108  Miss.  767,  67  S  212; 
Ex  parte  Mettler,  50  Mont.  299,  146  P 
747;  Belangee  v.  S.,  97  Neb.  184,  149 
NW  415;  S.  V.  Kayser  (N.  M.),  181  P 
278;  Ex  parte  Fullen,  17  N.  M.  394, 128 
P  64;  Nichols  v.  S.,  8  Okl.  Cr.  550, 
129  P  673;  S.  v.  Stillwell,  80  Or.  610, 
157  P  970;  Ex  parte  Duncan,  78  Tex. 
Cr.  447,  182  SW  313;  Ex  paijte  Landry 
(Tex.  Cr.),  144  SW  962.  Comp.  Lee 
V.  S.  (Ark.),  143  SW  909. 

[a]  In  Oklahoma  either  by  filing  of 
afiS.davit  and  issuance  of  attachment  or 
rule  to  show  cause.  Nichols  v.  S.,  8 
Okl.  Cr.  550,  129  P  673. 

[b]  A  written  charge  upon  the  record 
of  the  court,  of  which  the  contemner 
was  notified  and  given  an  opportunity 
to  answer,  has  been  held  suflScient. 
Turk  V.  S.,  123  Ark.  341,  185  SW  472; 
Dickerson  «.  S.,  120  Ark.  9,  179  SW 
324. 

[c]  A  contempt  for  a  refusal  to  pay 
pursuant  to  an  order  is  not  one  com- 
mitted in  the  immediate  view  and  pres- 
ence of  the  court,  and  an  afSdavit  of 
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facts  constituting  the  contempt  is  es- 
sential to  give  the  court  jurisdiction  to 
hear  and  determine  the  proceeding.  Ex 
parte  Northern,  18  Cal.  App.  32,  121 
P  1010. 

[d]  A  citation,  alone,  embodying  the 
information  which  the  court  ordered  to 
he  entered  on  its  records  is  sufficient 
to  give  the  accused  information  of  the 
offense  charged.  Poindexter  v.  S.,  109 
Ark.  179,  159  SW  197,  46  LEA  (NS) 
517. 

[e]  Farticularity  of  afiSdavlt. — It  is 
only  necessary  that  the  affidavit  and 
motion  on  whicB  the  order  to  show 
cause  is  based  clearly  apprise  defend- 
ant of  the  nature  of  the  charge.  More- 
house V.  Powder  Co.,  2-06  Fed.  24,  124 
OCA  158. 

gf]  No  prescribed  form  need  be  fol- 
lowed in  the  information  except  that 
the  defendant  must  be  clearly  apprised 
of  the  nature  of  the  charge.  More- 
house V.  Powder  Co.,  206  Fed.  24,  124 
CCA  158. 

391-73  Eay  v.  S.,  186  Ind.  396,  114 
NE  866. 

391-74  In  re  Merrill,  88  N.  J.  Eq. 
261,  102.  A  400.  See  S.  v.  Printing  Co. 
(N.  M.),  177  P  751. 

[a]  Notice.  —  Attachment  may  issue 
in  exception  cases  without  notice. 
Douglass  Brick  Co.  v.  Simpson,  233  Pa. 
517,  82  A  760. 

392-75  Mitchell  v.  Superior  Court, 
163  Cal.  423,  125  P  1061;  Davis  t\ 
Overman,  184  Ind.  647,  112  NE  243; 
Ex  parte  -Fullen,  17  N.  M.  394,  128  P 
64;  Bridges  v.  S.,  9  Okl.  Cr.  450,  132 
P  503. 

[a]  Who  may  institute. — One  acquir- 
ing rights  to  property  under  a  judg- 
ment may  institute  contempt  proceed- 
ings for  violation  of  injunction.  Gale 
V.  Tuolumne  County  Water  Co.,  169 
Cal.  46,  145  P  532. 

[b]  Unauthorized  order. — ^But  court 
cannot  punish  one  for  disobedience  or 
resistance  of  an  order  made  without 
authority.  James  v.  Park,  145  Ga.  356, 
89  SE  416;  Chanco  v.  Madrilejos,  9 
Phil.  Isl.  356.  Comp.  S.  v.  Johnson,  58 
Okl.  239,  158  P  1129. 

392-76  Strain  v.  Superior  Court,  168 
Cal.  216,  142  P  62;  Hughes  v.  Moncur, 
28  Cal.  App.  462,  152  P  968;  Wyatt 
V.  P.,  17  Colo.  252,  261,  28  P  961,  964; 
S.  V.  Still  well,  80  Or.  610,  157  P  970; 
Ex  parte  Duncan,  78  Tex.  Cr.  447,  182 
^W  313, 


[a]  Afadavit  required  is  jurisdictional 
and  cannot  be  based  on  information 
and  belief.  Belangee  v.  S.,  97  Neb. 
184,  149  NW  415. 

[b]  Information  and  belief.— Affidavit 
does  not  give  court  jurisdiction  where 
allegations  are  on  information  and  be- 
lief. Belangee  v.  S.,  97  Neb.  184,  149 
NW   415. 

393-77     [a]     Entry  of  order  of  con- 
tempt is  erroneous  when  the  complaint 
in  injunction  suit  has  been   dismissed. 
Thornton  v.  P.,  190  111.  App.  68. 
[b]     Where  an  injunction  has  ceased, 
because  of  dismissal   of  bill  on  which 
it  was  founded,  there  can  be  no  con- 
tempt in  disregarding  it,  even  though 
erroneously  dismissed.  Bill  Board  Pub. 
Co.  V.  McOarahan,  180  111.  App.  542. 
393-78      Gumpel    v.      Gurvitch,     102 
Misc.  536,  169  NYS  135. 
393-79     [a]      Supplemental    charges 
may    be   filed    after    hearing    is    begun 
if  the   defendants   are   allowed  an  op- 
portunity to  meet  them.    S.  v.  Coffey- 
ville,  90  Kan.  164,  133  P  711. 
393-81     [a]     One  not  a  party  to  a 
proceeding    in    which    an    injunotional 
order   was    entered,   and   who    had    no 
notice   or  knowledge   of  existence   can, 
be  punished  as  for  contempt  in  violat- 
ing the  order  even  though  the  decree 
is    broad    enough    to     cover     the     act 
charged  and  in  its  intent  and  purpose 
to  include  parties  other   than   the  im- 
mediate parties  to  the  suit.     Harris  v. 
Hutchinson,  160  la.  149,  140  NW  830, 
44  LKA   (NS)   1035. 
393-82     [a]     Affidavit  may  be  gen- 
eral and  need  not  set  out  the  specific 
facts   relied   upon.     Tuttle   v.   Hutchin- 
son (la.),  151  NW  845. 
394-83     Kelly  v.  U.  S.,  250  Fed.  947, 
163  CCA  197. 

394-85  Belangee  v.  S.,  97  Neb.  184, 
149  NW  415. 

394-87  Cutting  v.  Van  Fleet,  252 
Fed.  100,  164  CCA  212;  Eudd  v.  Eudd, 
184  Ky.  400,  214  SW  791;  Matzke  v. 
Matzke,  185  App.  Div.  533,  173  NYS 
244;  8.  c.  Stillwell,  80  Or.  610,  157  P 
970;  Krueger  v.  Krueger,  32  8.  D.  470, 
143  NW  368;  S.  v.  Daugherty,  137  Tenn. 
125,  191  SW  974;  Gimbel  v.  Wehr,  165 
Wis.  1,  160  N'Vir  1080. 
[a]  Or  have  had  actual  notice  of  de- 
cree or  order.  Kidd  v.  Virginia  Safe 
Deposit,  etc.  Corp.,  113  Va.  612,  75  SB 
145. 
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[b]  Estoppel. — But  where  a  p,arty  has 
acted  upon  and  claimed '  rights  under 
a  decree  he  cannot  contend  that  he  had 
neither  notice  nor  knowledge  of  its 
existence.  In  re  Hower,  44  Utah  476, 
141  P  101. 

394-88     Hanley    v.    Live    Stock    Co., 
234  Fed.  622,  148  CCA  288;   Ex  parte 
Tilgham,    103    Kan.    906,     177     P     9; 
Aiken  v.  Aiken,  160  NYS  876. 
[a]     Appearance  and  answer  is  waiver 
of  service  of  order.   Ex  parte  Canavan, 
17  N.  M.  100,  130  P  248. 
395-90     Comp.  Drane  v.  Childers,  18 
Ga.  App.  282,  89  SE  304. 
[a]     Attachment    is    Improper    in    ab- 
sence of  notice  of  rule  to  show  cause. 
Whelan  v.  Whelan,  161  111.  App.  293. 
395-94    C.  V.  Lewis,  253  Pa.  175,  98 
A  31;  Kruegel  v.  Williams  (Tex.  Or.), 
153  SW  903. 

[a]  Existence  of  other  remedies  does 
not  affect  power  of  court  to  punish  for 
contempt.  McDougall  v.  Sheridan,  23 
Ida.  191,  128  P  954. 
396-96  Phillips  Sheet,  etc.  Co.  v. 
Amalgamated   Assn.,  208  Fed.  335. 

[a]  Verification.  —  A  complaint  need 
not  be  verified.  Del  Toro  v.  Municipal 
Court,  16  P.  R.  89. 

[b]  Contempt  for  failure  to  pay  ali- 
mony.— A  complaint  in  contempt  ,  pro- 
ceedings against  husband  in  default  for 
payment  of  alimony  is  not  insufficient 
because  it  does  not  allege  defendant 
was  able  to  pay  alimony  as  decreed,  as 
the  decree  import's  a  finding  that  he 
was  able  to  pay  the  money.  S.  v.  Cook, 
66  O.  St.  566,  64  NE  567;  Galley  v. 
Galley,   13  O.  C.  C.   (NS)   522. 

[c]  "There  is  no  fixed  formula  for 
contempt  proceedings,  and  technical 
accuracy  is  not  required.  It  is  suffi- 
cient' if  the  offense  is  set  out,  so  that 
the  defendant  is  clearly  informed  of 
the  charges  against  him  and  whether 
a  criminal  or  civil  contempt  is  alleged; 
and  this  is  to  be  determined  by  exam- 
ination of  the  entire  record."  Schwartz 
V.  V.  S.,  217  Fed.  866,  133  CCA  576. 
396-97  fa]  In  federal  courts  it  is 
properly  but  not  necessarily  brought 
in  name  of  United  States  as  charging 

party,  or  may  be  entitled  "In  re . " 

Phillips,  etc.  Co.  v.  Amalgamated  Assn., 
208  Fed.  335. 

'  [b]  In  name  of  state. — Preferable  to 
prosecute  a  contempt  proceeding  in 
name  of  state.  Galley  v.  Galley,  13  O. 
C,  C.   (NS)   522, 


397-98     Miller  v.  Miller,   103    Wash- 

569,  175  P  295. 

397-99     Pearsons    v.    Jones,    170   fll. 

App.  84. 

397-3    Phillips    Sheet,     etc.     Co.    v. 

Amalgamated  Assn.,  208  Fed.  335. 

398-8  [a]  It  is  not  essential  that 
the  contemner  be  present  at  the  time 
of  the  actual  rendition  of  the  judg- 
ment. Drane  v.  Childers,  18  Ga.  App. 
282,  89  SE  304. 

398-13  [a]  This  is  also  the  rule  at 
common  law. — Appeal  of  Verdon,  89  N. 
J.  L.  16,  97  A  783. 
399-20  [a]  Necessity  of  pleading. 
The  defendant  may  make  a  showing  in 
excuse  of  his  contempt,  or  by  denial, 
or  he  may  stand  mute  and  the  matter 
is  then  heard  by  the  court  without  fur- 
ther pleading.  Tuttle  v.  Hutchison 
(la.),  151  NW  845;  Drady  v.  Given, 
126  la.  345,  102  NW  115. 
[b]  Or  may  answer  orally  under  oath. 
P.  V.  Hille,  192  111.  App.  139. 
400-21  Ex  parte  Bankhead  (Ala.), 
75  S  478;  P.  v.  Seymour,  191  111.  App. 
381  (aff.,  272  111.  295,  111  NE  10O8); 
Appeal  of  Verdon,  89  N.  J.  L.  16,  97 
A  783. 

401-24  Ex  parte  Bankhead  (Ala.), 
75  S  478;  Oehler  v.  Levy,  256  111.  178, 
99  NE  912;  P.  v.  Hille,  192  111.  App. 
139;  P.  V.  Seymour,  191  111.  App.  381 
(aff.  272  111.  295,  111  NE  1008);  P. 
V.  Grogan,  178  111.  App.  314;  In  re  Gon- 
zales, 88  N.  J.  L.  536,  97  A  953;  Smed- 
ley  V.  S.,  95  Ohio  141,  115  NE  1022. 
See  Tuttle  v.  Hutchison  (la.),  151  NW 
845. 

[a]  Civil  contempt. — Rule  not  applic- 
able to  civil  contempt.  P.  v.  Mc- 
Weeney,  259  111.  161,  102  NE  233; 
Hake  v.  P.,  230  111.  174,  82  NE  561. 

[b]  For  distinction  between  practice 
at  common  law  and  in  equity,  see  Ap- 
peal of  Verdon,  89  N.  J.  L.  16,  97  A 
783. 

[c]  Limitation  of  rule. — In  a  case  of 
constructive  contempt  for  publication 
of  an  article  in  a  newspaper,  the  rule 
is  that  the  sworn  answer,  denying  any 
Intention  to  tradude  or  villify  the  court, 
is  conclusive  when  the  meaning  of  the 
publication  is  ambiguous  or  uncertain 
but  does  not  apply  when  the  meaning 
is  unambiguous  and  clearly  constitutes 
a  contempt.  Ex  parte  Nelson,  251  Mo. 
63,  157  SW  794. 

401-25  P.  V.  Gard,  259  111.  238,  102 
NE  255. 
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401-26  Tuttle  v.  Hutchison  (la.),. 
161  NW  845;  Belangee  v.  S.,  97  Neb. 
184,  149  NW  415. 

[a]  Under  official  oath. — An  informa- 
tion is  sufficient  when  made  under  offi- 
cial oath  even  though  not  specially 
verified  by  prosecuting  attorney.  Poin- 
dexter  v.  S.,  109  Ark.  179,  159  SW 
197,  46  LEA  (NS)  517. 

[b]  Verification  unnecessary.  —  While 
statute  requires  verification  of  prelim- 
inary affidavit,  it  is  not  necessary  that 
the  accusation  for  an  indirect  contempt 
be  verified.    Nichols  v.  Quinn,  94  Kan. 

742,  147  P  1103. 

402-29  Toledo  Newspaper  Co.  v.  V. 
B.,  237  Fed.  986,  150  CCA  636;  In  re 
Schmidt,  88  N.  J.  Eq.  21,  102  A  264; 
Ex  parte  Sullivan,  10  Okl.  Or.  465,  138 
P  815;  S.  V.  Daugherty,  137  Tenn.  125, 
.191  SW  974;  Herald-Eepublican  Pub. 
Co.  V.  Lewis,  42  Utah  188,  129  P  624. 
[a]  The  judgment  will  be  set  aside 
without  prejudice  when  relator  is  not 
allowed  his  proper  day  in  court.  In  re 
Dingley,  182  Mich.  44,  148  NW  218. 
402-30  Platnauer  v.  Superior  Court, 
32  Cal.  App.  463,  163  P  237;  Herald- 
Bepublican  Pub.  Co.  v.  Lewis,  42  Utah 
188,  129  P  624. 

402-31  U.  S.  V.  Tribune  Co.,  241  Fed. 
524;  In  re  Maury,  205  Fed.  626,  123 
CCA  642;  Merchants'  Stock,  etc.  Co. 
V.  Board  of  Trade,  201  Fed.  20,  120 
CCA  582;  P.  v.  &ard,  175  111.  App.  486 
(afE.  259  111.  238,  102  NE  255);  In  re 
Hanson,  99  Kan.  23,  160  P  1141;  P. 
V.  Hamil,  145  NTS  400^  Smith  v.  S., 
12  Okl.  Cr.  613,  159  P  941;  In  re 
Willis,  94  Wash.  180,  162  P  38. 

[a]  Newspaper  articles. — Publication 
in  a  newspaper  of  an  article  tending  to 
influence  the  result  of  a  pending  suit 
may  be  punished  summarily  as  a  con- 
tempt. Aekerman  v.  Congdon,  7  Haw. 
31. 

[b]  Matters  within  court's  knowledge. 

It  is  essential  to  summary  proceeding 
that  court  act  on  matters  of  fact  of 
which  it  has  judicial  cognizance.  P.  v. 
Stone,  181  111.  App.  475. 

[c]  An  attorney  who  writes  an  in- 
sulting letter  to  the  court  may  be  pun- 
ished summarily.  Anything  done  in- 
tentionally to  insult  the  court  in  the 
exercise  of  its  legal  powers  may  be  so 
punished.  In  re  Campbell,  2  Haw.  27. 
402-32     Creekmore  v.  V.  S.,  237  Fed. 

743,  150  CCA  497,  LBA1917C,  845;  S. 


V.  Daugherty,  137  Tenn.  125,  191  SW 
974. 

402-34  Tuttle  v.  Hutchison  (la.), 
151   MW  845.' 

[a]  Ignoring  subpoena.  —  A  witness 
failing  to  comply  with  a  subpoena 
duces  tecum  cannot  be  punished  sum- 
marily but  is  entitled  to  the  hearing 
provided  by  §§232-240,  Code  Civ.  Proc. 
Finnick  v.  Petersen,  6  Phil.  Isl.  172. 

403-35  But  see  Nichols  v.  S.,  8 
Okl.  Cr.  550,  129  P  673. 
403-37  In  re  Fite,  11  Ga.  App.  665, 
76  SE  397;  McDougall  v.  Sheridan, 
23  Ida.  191,  128  P  954;  P.  v.  Seymour, 
191  111.  App.  381  (afE.  272  111.  295,  111' 
NB  10'08);  Flannegan  v.  Jepson  (la.), 
158  NW  641;  S.  V.  Little,  175  N.  C. 
743,  94  SE  680;  In  re  Brown,  168  N.  C. 
417,  84  SE  690;  S.  v.  Finlayson  (N.  D.), 
170  NW  910;  Wood  v.  Wood  (Okl.),  174 
P  269;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
S.,  35  Okl.  532,  130  P  940;  S.  v.  Boom 
&  Driving  Co.,  67  Wash.  317,  121  P 
467,  AnnCasl913D,  466. 

[a]  Due  process  of  law  does  not  re- 
quire a  jury  in  contempt.  P.  v.  Sey- 
mour, 191  III.  App.  381,  aff.  272  111.  295, 
in  NE  1008. 

[b]  The  common  law  procedure  in  con- 
tempt eases  presents  no  question  of  fact 
to  be  tried  by  a  jury.  Storey  c.  P.,  79 
111.  45;  P.  V.  Seymour,  191  111.  App. 
381,  aff.  272  III.  295,  111  NE  1008. 

[c]  In  New  Jersey,  it  has  been  held 
that  except  it  keep  within  its  common 
law  authority,  no  court  of  law  in  that 
state  can  summarily  convict  and  pun- 
ish for  a  criminal  contempt  without 
indictment  and  trial  by  jury.  Appeal 
of  Verdon,  89  N.  J.  L.  16,  97  A  783. 

[d]  Not  a  matter  of  right. — Not  en- 
titled to  jury  as  a  matter  of  right. 
Merchants'  Stock,  etc.  Co.  i;.  Board  of 
Trade,   201   Fed.   20,    120   CCA   582. 

[e]  In  civil  contempt.  —  Oehler  v. 
Levy,  256  111.  178,  99  NE  912. 

[f]  Where  the  contempt  is  committed 
out  of  court,  as  for  violating  an  injunc- 
tion, the  right  to  a  jury  trial  is  se- 
cured by  the  Bill  of  Rights  §25. 
Nichols  V.  S.,  8  Okl.  Cr.  550,  129  P 
673. 

404-38  Farmers'  St.  Bank  v.  S.,  13 
Okl.  Cr.  283,  164  P  132.  See  Couts  v. 
U.  S.,  249  Fed.  595,  161  CCA  521. 
404-39  In  re  Merrill,  88  N.  J.  Eq. 
261,  102  A  400;  Ex  parte  Plaistridge 
(Okl.),  173  P  646;  Garnett  V.  Storm 
(Okl.),  166  P  401. 
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404-40     [a]     The  matter    Is   discre- 
tionary with  the  court.     In  re  Brown, 
168  N.  C.  417,  84  SE  690. 
404-41    P.  V.  Seymour,  191  111.  App. 
381. 

405-43  Jonea  v:  V.  S.,  209  Fed.  585, 
126  CCA  407;  Fowler  v.  Vermillion, 
167  la.  362,  149  NW  444;  Staley  v. 
Realty  Co.,  83  N.  J.  Eq.  300,  90  A 
1042;  Herald-Eepublican  Pub.  Co.  v. 
Lewis,  42  Utah  188,  129  P  624. 

[a]  Bx  parte  affidavits  are  not  jurid- 
ical evidence.  Staley  v.  Realty  Co., 
83  N.  J.  Eq.  300,  90  A  1042. 

[b]  Under  New  York  statute  provid- 
ing for  a  fine  sufficient  to  indemnify 
the  aggrieved  person  if  loss  has  been 
sustained,  proof  of  actual  damage  ia 
not  necessary  to  warrant  a  fine  of  not 
over  $250.  Amendola  v.  Zema,  93  Miac. 
525,  157  NYS  273. 

406-45  [a]  Opposing  testimony  to 
deiendant's  interrogatories  will  not  be 
heard.     StuU  v.  P.,  173  111.  App.  512. 

[b]  In  Utah,  this  rule  has  been 
changed  by  statute.  Herald-Eepubli- 
can Pub.  Co.  V.  Lewis,  42  Utah  188, 
129  P  624. 

[c]  This  rule' has  no  application  where 
defendants  without  answering  went  to 
trial  and  denied  the  facts  under  oath, 
Kirk  V.  U.  S.,  192  Fed.  273,  112  CCA 
531. 

[d]  Circumstances  control. — Whether 
answer  under  oath  operates  to  purge 
the  defense  dependa  on  circumstances. 
Ex  parte  Smith,  14  Haw.  245;  Burnett 
V.  &.;  8  Okl.  Cr.  639,  129  P  1110,  47 
LEA   (NS)   1175. 

406-46  P.  V.  Seymour,  191  111.  App. 
381  (aff.  272  111.  295,  111  NE  1008); 
Appeal  of  Verdon,  89  N.  J.  L.  16,  97 
A  783;  In  re  Gonzales,  88  N.  J.  L.  536, 
97  A  953. 

[a]  Where  answer  Is  Inconsistent  the 
court  is  free  to  draw  its  own  infer- 
ences from  the  facts.  P.  v.  Grogan,  178 
111.  App.  314. 

407-48  P.  V.  Seymour,  191  111.  App. 
381,  aff.  272  111.  295,  111  NE.  1008. 
407-49  P.  V.  Seymour,  191  111.  App. 
381  (aff.  272  HI.  295,  111  NE  1008); 
StuU  V.  P.,  173  111.  App.  512;  Appeal  of 
Verdon,  89  N.  J.  L.  16,  97  A  783. 
407-50  'See  U.  S.  v.  Shipp,  203  U. 
S.  563,  574,  27  Sup.  Ct.  165,  51  L.  ed. 
319,  8  Am.  &  Eng.  AnnCas  266;  In 
re  Independent  Pub.  Co.,  240  Fed.  849, 
153  CCA  535;  U.  S.  v.  Huff,  206  Fed. 
700j  Kirk  V,  IJ,  S.,  192  Fed.  273,  112 


CCA  531;  Pierce  v.  U.  S.,  37  App.  Gas. 
(D.  C.)  582,  certiorari  ■  denied,  223 
U.  S.  732,  32  Sup.  Ct.  528,  56  L.  ed.  634. 
407-51  P.  V.  Seymour  191  HI.  App. 
381,  aff.  272  111.  295,  111  NE  1008;  In 
re  Merrill,  88  N.  J.  Eq.  261,  102  A 
400. 

[a]  It  is  no  defense  for  having  dis- 
obeyed an  order  that  respondents  ulti- 
mately won  the  suits  in  which  the  con- 
tempt was  committed.  In  re  Steiner, 
195  Fed.  299. 

[b]  Where  publication  in  newspaper 
Is  libelous  per  se,  intent  and  mistake 
are  no  defenses.  Ex  parte  Nelson,  251 
Mo.  63,  157  SW  794. 

408-52  Berger  v.  .  Superior  Court, 
175  Cal.  719,  167  P  143. 
410-58  P.  V.  Prouty,  262  111.  218,  104 
NE  387,  AnnCasl915B,  155;  Ex  parte 
Fullen,  17  N.  M.  394,  128  P  64;  David- 
son V.  Unger,  139  NYS  167. 
[a]  Disobedience  of  invalid  order  is 
not  contempt.  Brigga  v.  Circ.  Judge, 
178  Mich.  28,  144  NW  501;  Smith  f. 
Smith,  80  N.  J.  Eq.  478,  85  A  226;  In 
re  Berman,  173  App.  Div.  689,  160  NYS 
79;  Frederick  v.  Owens,  35  O.  C.  C. 
538. 

410-59    Brougham  v.   Nav.   Co.,  205 
Fed.  857,  126  CCA  321;  Burns  v.  Shap- 
ley   (Ala.  App.),  77  S  447. 
410-60     Slackman   v.    Kaufman,    160 
NYS   786. 

410-63  Ex  parte  Selowsky  (Cal; 
App.),  177  P  301;  Ex  parte  Northern, 
18  Cal.  App.  52,  121  P  1010;  In  re 
Letcher,  269  Mo.  140,  190  SW  19; 
Pawolowski  v.  Schenectady,  217  N.  Y. 
117,  111  NE  478,  rev.  162  App.  Div. 
920,  146  NYS  1104. 

[a]  Must  show  that  a  hearing  was 
had. — A  recital  in  the  judgment  that 
accused  "having  stated  that  they  had 
no  legal  reason  to  give  why  judgment 
should  not  be  pronounced  against 
them"  does  not  show  that  they  were 
given  an  opportunity  to  be  heard. 
Herald-Eepublican  Pub.  Co.  v.  Lewis, 
42  Utah  188,  129  P  624. 
411-64  Comp.  Drane  v.  Childers,  18 
Ga.  App.  282,  89  SE  304. 
411-66  Ex  parte  Mettler,  50  Mont. 
299,  1^6  P  747. 

412-67  Krueger  v.  Krueger,  32  S. 
D.  470,  143  NW  368. 
[a]  Under  New  York  statute  provid- 
ing that  "the  particular  circumstances 
of  hia  offense  must  be  set  forth  in  the 
mandate  of  commitment,"  a  r^citSitiOR 
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in  general  terms  of  misconduet  is  in- 
Buflacient.  P.  v.  La  Fetra,  171  App. 
Div.  269,  157  NTS  386. 

412-68  Ex  parte  Stone  (MoO,  183 
SW  1058. 

[a]  Reciting  conclusions. — The  recital 
in  tlie  order  that  defendant  "by  his 
conduct,  words,  and  manner  disturbed 
the  orderly  proceedings  of  this  court" 
is  insufficient  as  stating  merely  con- 
clusions. Ex  parte  Mettler,  50  Mont. 
299,  146  P  747. 

413-69  Toledo  Newspaper  Co.  v.  U. 
S.,  237  Fed.  986,  150  CCA  636. 
413-70  [a]  Orders  must  be  shown. 
An  order  reciting  that  an  attorney  be 
fined  for  contempt  "for  refusing  to 
obey  orders  of  the  court  in  open  court ' ' 
is  vague  and  indefinite  in  not  stating 
what  orders.  Ex  parte  Bullington,  66 
Tex.  Cr.  256,  145  SW  1190. 
413-71  Ex  parte  Selowsky  (Cal. 
App.),  177  P  301;  Ex  parte  Holliway, 
272  Mo.  108,  199  SW  412. 
414-72  In  re  Hanson,  99  Kan.  23, 
160  P  1141;  S.  V.  Marron,  22  N.  M. 
632,  167  P  9;  Gumpel  v.  Gurviteh,  102 
Misc.  536,  169  NYS  135;  In  re  Levi- 
son's  Est.,  169  NYS  325. 
[a]  Where  defendants  are  found 
guilty  of  several  acts  of  disobedience, 
the  punishment  of  each  offense  should 
be  specified.  Gates  v.  U.  S.,  223  Fed. 
1013,  139  CCA  389. 

415-73  Gumpel  v.  Gurviteh,  102 
Misc.  536,  169  NYS  135. 
[a]  Certification.  —  Order  adjudging 
one  in  contempt  must  be  certified. 
Ex  parte  Mettler,  50  Mont.  299,  146  P 
747. 

415-74  See  Ex  parte  Canavan,  17  N. 
M.  100,  130  P  248,  a  judgment  commit- 
ting for  a  definite  term  "or  until  fur- 
ther order  of  the  court ' '  is  not  void  for 
uncertainty. 

415-76     Gumpel     v.     Gurviteh,     102 
Misc.  536,  169  NYS  135. 
416-78    Ex  parte   Turner    (Fla.),   74 
S  314. 

416-84  In  re  Hanson  99  Kan.  23, 
160  P  1141. 

416-86  Schmidt  v.  Cooper,  274  111. 
243,  113  NE  641.  See  In  re  Gompers, 
40  App.  Cas.  (D.  C.)  293. 

[a]  Limiting  powers  of  justices  of  the 
peace. — McBurnie  v.  Sullivan,  152  Ky. 
686,  153  SW  945,  44  LKA  (NS)  186. 

[b]  Maximum  limit  of  punishment  of 
attorney   for   contempt   is  twenty-four 


hours.     S.  V.  Williams,  131  La.  392,  59 

S  822. 

417-87    Levinstein  v.  E.  I.  Du  Pont 

De  Nemours  &  Co.,  258  Fed.  662;   Ex 

parte    Garner    (Cal.),    177    P    162;    Ex 

parte    Creasy,    243    Mo.    679,    148    SW 

914,  41   LEA   (NS)   478. 

417-88     In  re  Maury,  205  Fed.  626, 

123  CCA  642;  Osterhoudt  v.  Prudential 
Ins.  Co.,  1159  App.  Div.  291,  144  NYS 
193;  In  re  Rajas,  17  Phil.  Isl.  1055; 
S.  V.  Highsmith,  105  S.  C.  505,  90  SE 
154. 

417-91  Ex  parte  Saul,  32  Cal.  App. 
531,  163  P  505;  Rothschild  &  Co.  v. 
Mfg.  Co.,  256  111.  196,  99  NE  920, 
AnnCasl913E,  276,  42  LEA  (NS)  793; 
In  re  Ihrig,  181  App.  Div.  865,  169 
NYS  273;  Haverstraw  v.  Eckerson,  158 
App.  Div.  419,  143  NYS  667;  Petrie 
V.  BufSngton,  79  W.  Va.  113,  90  SE 
557. 

[a]  Due  process  of  law. — Judgment  of 
imprisonment  for  ciVil  contempt  does 
not  deprive  one  of  liberty  without  due 
process  of  law.  Rothschild  &  Co.  v. 
Mfg.  Co.,  266  111.  196,  99  NE  920, 
AnnCaslQlSE,  276,  42  LEA   (NS)    793. 

[b]  Only  in  criminal  contempt  may  a 
fixed  and  definite  sentence  be  inflicted. 
In  re  Kahn,  204  Fed.  581,  123  CCA 
107. 

418-92  Stewart  v.  U.  S.,  236  Fed. 
838,  150  CCA  100. 

418-93  In  re  Independent  Pub.  Co., 
240  Fed.  849,  153  CCA  535;  Ex  parte 
Lapique,  26  Cal.  App.  258,  146  P  690; 
Ex  parte  Jorgensen,  19  Cal.  App.  217, 

124  P  1055;  In  re  Davis,  11  Haw.  594. 
418-94  Ex  parte  Hall,  125  Ark.  309, 
188  SW  827;  In  re  Davis,  11  Haw. 
594;  Kettles  v.  P.,  221  111.  221,  77  NE 
472;  Comrs.  of  Highways  v.  Ey.  Co., 
211111.  App.  24;  P.  f.  Seymour,  191  111. 
App.  381. 

[aj  Conditional  judgments  of  impris- 
onment may  be  rendered.  S.  v.  Balti- 
more, etc.  E.  Co.,  73  W.  Va.  1,  79  SE 
834. 

419-95  Contp.  Beaufort  County 
Lumb.  Co.  V.  Cottingham,  168  N.  C. 
544,  84  SE  864. 

420-97  Beaufort  County  Lumb.  Co. 
V.  Coftingham,  168  N.  C.  544,  84  SE 
864.   ■ 

420-98  Merchants '  Stock,  etc.  Co.  v. 
Board  of  Trade,  201  Fed.  20,  120  CCA 
582 

[a]"  Under  §§3477  and  3489,  St.,  1898, 
providing  for  punishment  of  contempt 
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and  misconduct,  (1)  misconduct  is  not 
punishable  unless  it  did  or  was  cal- 
culated to  defeat  or  prejudice  the 
rights  or  remedies  of  some  party;  (2) 
the  court  must  determine  and  adjudge 
that  such  misconduct  was  calculated  to 
and  did  defeat  and  prejudice  such 
rights  before  any  fine  was  imposed; 
and  (3)  it  is  necessary  to  adjudge  and 
determine  whether  or  not  such  miscon- 
duct resulted  in  actual  loss  to  any 
party  so  that  a  proper  disposition  of 
the  fine  may  be  made.  Stollenwerk 
r.  Klevenow,  151  Wis.  355,  139  NW 
203;  Emerson  v.  Huss,  127  Wis.  215,  106 
NW  518. 

[b]  Damages. — Judgment  may  be  ren- 
dered for  damages  sustained  by  relator. 
S.  V.  Boom,  etc.  Co.,  67  Wash.  317,  121 
P  467,  AnnCasl913D,  456. 
420-2  Euddv.  Eudd,  184  Ky.  400,  214 
SW  791. 

421-4    Merchants'  Stock,  etc.  Co.  v. 

Board  of  Trade,  201  Fed.  20,  120  CCA 

582. 

421-5     Ex  parte  Hall,  125  Ark.  309, 

188   SW  827;   In  re  Hanson,  99   Kan. 

23,  160  P  1141. 

421-6    In   re   Willis,    94    Wash.    180, 

162  P  38.    See  In  re  Scheuer,  161  App. 

Div.  528,  146  NYS  709. 

421-8    See   U.   S.   t).   Huff,   206   Fed. 

700. 

422-11     P.  V.  La  Fetra,  171  App.  Div. 

269,   157    NYS   386. 

422-12     P.  V.  Hogan,  256  111.  496,  100 

NE   177;    Ex   parte   Stone    (Mo.)     183 

SW   1058;    Ex  parte   Creasy,  243   Mo. 

679,  148   SW  914,  41  LEA   (NS)    478; 

C.  V.  Keeper,  etc.,  251   Pa.  101,  96  A 

134. 

[a]  Jurisdictional  facts  must  be  made 
to  appear  in  the  order  of  commitment. 
Ex  parte  Northern,  18  Cal.  App.  52.  121 
P  1010. 

[b]  Form  of  writ. — Inasmuch  as  writ 
of  commitment  is  not  the  judicial  pro- 
cess referred  to  in  §16  of  the  Foraker 
Act,  the  writ  need  not  run  in  the  name 
of  "the  United  States  of  America,  the 
President  of  the  United  States,  etc." 
Ex  parte  Desquera,  17  P.  E.  706. 
^«2-17  Petrie  v.  Bufifington,  79  W. 
Va.  113,  90  SE  557. 

423-22  In  re  Independent  Pub.  Co., 
240  Fed.  849,  153  CCA  535;  Abbott 
V.  Abbott,  24  Cal.  App.  475,  141  P 
939;  In  re  Mills,  19  Haw.  88;  In  re 
Y.  Anin,  17  Haw.  336;  In  re  Davis, 
11    Haw.   594;    Onomea   Sugar    Co.   v. 


Austin,  5  Haw.  555;  Flannagan  v.  Jep- 
son  (la.),  158  NW  641;  Hudson  Coun- 
ty Sess.  V.  Verdon,  90  N.  J.  L.  494,  102 
A  66,  157;  Adams  v.  Adams,  80  N.  J. 
Bq.  175,  83  A  190;  S.  v.  Baca,  22  N.  M. 
383,  162  P  175;  S.  v.  Chacon,  19  N.  M. 
456,  145  P  125;  Axelrod  v.  Levine,  220 
N.  Y.  .764,  116  NE  1033;  MoeksviUe 
Lodge  V.  Gibbs,  159  N.  C.  66,  74  SE 
743;  Pegram  v.  6.,  72  Tex.  Cr.  176,  161 
SW  458. 

[a]  Wben  reviewable. — ^If  the  pro- 
ceedings are  not  remedial  but  criminal 
they  are  reviewable  on  appeal;  as 
where  plaintiff  was  prosecuted  on  an 
information  for  alleged  criminal  con- 
tempt, and  judgment  was  imposed  not 
to  enforce  the  order  of  the  court  al- 
lowing alimony  but  as  punishment  for 
the  criminal  contempt.  Bridgess  v.  S., 
9  Okl.  Cr.  450,  132  P  503. 

[b]  The  New  Jersey  statute  authoriz- 
ing appeal,  requires  the  appellate  court 
to  rehear  the  matter  both  upon  the 
law  and  the  facts.  In  re  Gonzales,  88 
N.  J.  L.  536,  97  A  953;  In  re  Mindes, 
88  N.  J.  L.  117,  95  A  743. 

425-24    Union  Light,  etc.  Co.  «.  Mul- 
ligan, 177  Ky.  662,  197  SW  1081. 
425-25     Fowler  v.  Fowler  (Okl.),  161 
P  227. 

425-27  Gale  v.  Tuolumne  County 
Water  Co.,  169  Cal.  46,  145  P  532. 
426-28  [a]  Criminal  contempt. 
Where  there  is  evidence  to  show  guilt, 
the  finding  of  fact  by  the  trial  court 
cannot  .be  reviewed  by  the  appellate 
court.  Schwartz  v.  V.  S.,  217  Fed.  866, 
133  CCA  576. 

[b]  §1222,  Code  Civ.  Proc.  makes  no 
distinction,  so  far  as  the  rights  of  ap- 
peal are  concerned,  between  direct  and 
constructive  contempts.  Gale  v.  Water 
Co.,  169  Oal.  46,  145  P  532. 
[cj  An  order  to  show  cause  is  not  ap- 
pealable. Mahoney  v.  Sutphin,  164  App. 
Div.  794,  150  NYS  206.  See  2  Stand- 
ard Peoc.  185,  and  supplement  thereto. 
426-29  Hultberg  v.  Anderson,  214 
Fed.  349,  131  CCA  125;  Eed  Eiver  Val- 
ley, etc.  Corp.  V.  Grand  Forks,  27  N.  D. 
440,  146  NW  878.  See  Smith  v.  Smith, 
81  W.  Va.  761,  95  SE  199. 

[a]  The  criminal  court  of  appeals  has 
no  jurisdiction  to  review  civil  con- 
tempt proceedings.  Wells  v.  S.,  9  Okl. 
Cr.  326,  131  P  725;  Flathers  v.  S.,  7 
Okl.  Cr.  668,  125  P  902. 

[b]  Where  only  issue  is  question  of 
fact   appellate   court   will   not  review. 
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Greenway  v.  Greenway,  147  6a.  503,  94 
SE  885. 

426-30  Cutting  v.  Van  Fleet,  252 
Fed.  100,  164  CCA  212;  Bond  v.  Supe- 
rior Court,  174  Cal.  376,  163  P  496; 
Pierce  v.  U.  S.,  37  App.  Cas.  (D.  C.) 
582,  certiorari  denied,  223  U.  S.  732, 
32  Sup.  Ct.  528,  56  L.  ed.  634.  But 
see  P.  V.  Bishop,  184  App,  Div.  227, 
171  NYS  562. 

[a]  One  declared  in  contempt  may  ap- 
peal frorj  the  judgment,  and  where  the 
principal  proceedings  to  which  the  con- 
tempt proceedings  are  but  incidental 
and  require  no  final  judgment  the  ap-. 
peal  may  be  perfected  forthwith.  En- 
riquez  v.  Ambler,  2  Phil.  Isl.  137. 

[b]  Appellant  is  entitled  to  stay  of 
execution  pending  appeal.  S.  v.  Supe- 
rior Court,  73  Wash.  296,  131  P  816. 
[e]  In  Indiana  the  sufficiency  of  an 
information  for  contempt  can  only  be 
made  by  a  motion  to  discharge  the  rule 
to  show  cause.  Holler  v.  S.,  182  Ind. 
268,  106  NE  364;  Davis  v.  S.,  178  Ind. 
682,  99  NE  425. 

[d]  In  New  York,  under  the  code,  a 
judge's  order,  in  a  special  proceeding, 
committing  for  contempt,  must  be 
brought  for  review  before  the  court  at 
special  term  before  the  order  may  be 
carried  on  appeal  to  the  appellate 
court.  In  re  Onetto,  171  App.  Div.  211, 
157  NTS  170. 

[d]  No  appeal,  from  judgment  of  con- 
tempt in  Texas,  but  judgment  can  only 
be  reviewed  by  habeas  corpus.  Long 
V.  S.   (Tex.  Cr.),  199  SW  619. 

[e]  No  appeal. — Ex  parte  Howell,  273 
Mo.  96,  200  SW  65. 

426-31  State  Pub.  XJ.  Comm.  v.  City, 
283  HI.  443,  119  NE  423;  Irving  & 
Casson-A.  H.  Davenport  Co.  v.  Hew- 
lett, 229  Mass.  560,  118  NE  901. 
[a]  Will  review  only  questions  of 
law.  Pierce  v.  U.  S.,  37  App.  Cas.  (D. 
0.)  582,  certiorari  denied,  223  TJ.  S.  732, 
32  Sup.  Ct.  528,  56  L.  ed.  634. 
426-32  Ray  v.  S.,  186  Ind.  396,  114 
NE  866;  Casebolt  v.  Butler,  175  Ky. 
381,  194  SW  305;  In  re  Willis,  94  Wash. 
180,  162  P  38. 

[a]  Not  within  jurisdiction  to  modify 
the  sentence  on  appeal.  Pierce  v.  U. 
S.,  37  App.  Cas.  (D.  C.)  582,  certiorari 
donied,  223  U.  S.  732,  32  Sup.  Ct.  528, 
56  L.  ed.  634. 

426-33  Hudson  County  Sess.  v.  Ver- 
don,  90  N.  J.  L.  494,  102  A  66,  157;  S.  v. 
Highsmith,  105  S.   C.  505,  90  SE   154. 


[a]  In  Iowa  findings  of  fact,  although 
not  conclusive,  will  be  given  great 
weight.  Eeenhold  «.  Dudley  (la.),  151 
NW  1076. 

427-34  Tjosevig  v.  U.  S.  (CCA), 
255  Fed.  5;  State  Public  Utilities 
Comm.  V.  City,  283  111.  443,  119  NE 
423;  P.  V.  Bucovich,  277  HI.  290,  115 
NE  185;  Gumpel  v.  Gurvitch,  102  Misc. 
536,  169  NYS  136. 

[a]  Bevlew  of  findings.  —  Supreme 
court  will  give  same  force  te  findings 
in  contempt  case  as  in  other  cases 
where  there  is  conflict  of  evidence.  Ex 
parte  Winn,  165  Ark.  190,  150  SW  399. 
See  2  Standard  Proc.  444. 

[b]  In  the  absence  of  a  showing  that 
the  court  acted  arbitrarily  or  capri- 
ciously, the  appellate  court  is  not  at 
liberty  to  interfere.  S.  v.  District 
Court,  51  Mont.  337,  152  P  475. 
427-37  Grant  v.  U.  S.,  227  U.  S.  74, 
33  Sup.  Ct.  190,  57  L.  ed.  423,  afE.  In  re 
Grant,  198  Fed.  708;  Hultberg  v.  An- 
derson, 214  Fed.  349,  131  CCA  125; 
Davis  V.  Davis,  138  Ga.  8,  74  SB  830; 
Pearsons  v.  Jones,  170  111.  App.  84; 
S.  V.  Dodd,  99  Neb.  800,  157  NW 
1010;  Wells  V.  Wells,  46  Okl.  88,  148 
P  723. 

[a]  Proceedings  for  civil  contempt 
are  not  reviewable  by  writ  of  error. 
Freed  v.  Trust  Co.,  215  Fed.  873,  132 
CCA  7. 

[b]  Waiver. — Bight  of  review  by  writ 
of  error  may  be  waived  by  payment  of 
fine  to  avoid  imprisonment.  In  re 
HartsfieTd,  13  Ga.  App.  451,  79  SE  225. 
428-38  Ex  parte  Howell,  273  Mo. 
96,  200  SW  65. 

428-39  P.  V.  Cohen,  163  111.  App. 
115;  S.  V.  R.  Co.,  73  W.  Va.  1,  79  SE 
834. 

[a]  Objection  that  there  was  no  evi- 
dence of  guUt  raises  a  question  of 
jurisdiction.  Merchants'  Stock,  etc. 
Co.  V.  Board  of  Trade,  201  Fed.  20,  120 
CCA  582. 

428-40  Whorton  v.  Hawkins.  135 
4rk.  507,  205  SW  901;  Frost  v.  Supe- 
rior Court  (Cal.  App.),  183  P  206; 
Abbott  V.  Abbott,  24  Cal.  App.  475, 
141  P  939;  Hatz  v.  Hutchinson,  168 
la.  141,  150  NW  14;  P.  v.  La  Fetra, 
171  App.  Div.  269,  157  NYS  386. 
[a]  Certiorari  does  not  lie  to  review 
a  conviction  of  criminal  contempt  in 
proceedings  supplementary  to  execu- 
tion in  a  civil  case.  Hanbury  v.  Bene- 
dict, 160  App.  Div.  662,  146  NYS  44. 
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[b]  Right  to  appeal  barred. — Review 
by  certiorari  where  right  of  appeal  is 
lost  by  lapse  of  time.  Herald-Repub- 
liean  Pub.  Co.  v.  Lewis,  42  Utah  188, 
129  P  624. 

[c]  District   courts   have   jurisdiction 
te    review    on    certiorari.     Del  Toro  v. 
Municipal  Court,  16  P.  R.  89. 
429-41     Montalvo  v.  Nussa,  20  P.  R. 
500. 

429-43  Ex  parte  Bankhead  (Ala.), 
75  S  478;  Strain  v.  Superior  Court,  168 
Cal.  216,  142  P  62;  Dugas  v.  Tel.  Co. 
(La.),  80  S  20.S;  Montalvo  v.  NUssa,  20 
P.  R.  500. 

429-44  In  re  Davis,  11  Haw.  594; 
Ex  parte  Tilghman,  103  Kan.  906,  177 
P  9;  Ex  parte  Howell,  273  Mo.  96,  200 
SW  65;  S.  V.  Little,  175  N.  C.  743, 
94  SE  680;  Ex  parte  Kemper  (Tex. 
Cr.),  216  SW  172;  Ex  parte  Shepherd, 
68  Tex.  Cr.  443,  153  SW  628. 
430-45  Ex  parte  Pahia,  13  Haw.  575; 
C.  V.  Keeper,  etc.,  251  Pa.  I'Ol,  96  A 
134. 

430-46  Ex  parte  Selowsky  (Cal. 
App.),  177  P  301;  In  re  Webster,  1 
Haw.  95;  Ex  parte  Pesquera,  17  P.  R. 
706.  But  see  Ex  parte  Long,  77  Tex. 
Cr.  430,  179  SW  567. 
430-47    Ex    parte    Creasy,    243    Mo. 

679,  148  SW  914,  41  LRA  (NS)  478; 
Ex  parte  Coffee,  72  Tex.  Cr.  209,  161 
SW  975.  But  see  Ex  parte  Howell,  273 
Mo.  96,  200  SW  65. 

431-51     United  Railroads  v.  Superior 
Court,  172  Cal.  80,  155  P  463. 
431-52     S.     V.    Superior     Court,     73 
Wash.   296,    131   P   816.      See   Drew   v. 
Superior    Court    (Cal.    App.),     185     P 

680.  But  see  Dugas  v.  Tel.  Co.  (La.), 
80  S  203. 

431-53  Euriquez  v.  Ambler,  2  Phil. 
Isl.  137. 

431-56  S.  V.  Barnett,  98  S.  C.  422, 
82  SE  795.  See  Blick  v.  Cockins,  247 
Pa.  186,  93  A  326. 

431-61  Ex  parte  Hall,  125  Ark.  309, 
188  SW  827;  Platnauer  v.  Superior 
Court,  32  Cal.  App.  463,  163  P  237; 
Adams  v.  Gardner,  176  Ky.  252,  195 
SW  412. 

432-62  Toledo  Newspaper  Co.  v.  U. 
S.,  237  Fed.  986,  160  CCA  636;  Gum- 
pel  V.  Gurvitch,  102  Misc.  536,  169  NYS 
135;  Red  River  Valley,  etc.  Corp.  v. 
Grand  Forks,  27  N.  D.  440,  146  NW 
878. 

[a]  In  Utah  by  statute  the  court  is 
authorized   in   a  contempt  case   to   ad- 


judge the  party  in  contempt  to  "pay 
the  party  aggrieved  a  sum  of  money 
sufficient  to  indemnify  him  and  to  satis- 
fy his  costs  and  expenses"  in  addition 
to  fine  and  imprisonment.  Such  dam- 
ages must  be  ascertained  in  the  usual 
manner,  and  an  award  of  a  lump  sum 
to  many  complainants  cannot  be  sus- 
tained where  an  apportionment  is  im- 
possible. In  re  Hoover,  44  Utah  476, 
141  P  101. 

[b]  Attorney's  fees  as  costs.  —  See 
Hilton  V.  Hilton  (N.  J.  Eq.),  105  A 
65. 
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438-25  Fisher  v.  Carey  (Ind.  App.), 
119  NE  376. 

441-3  S.  V.  Cannon,  26  Ida.  182,  140 
P  963. 

441-6  Lowe  v.  Taylor,  172  Ky,  275, 
189  SW  204. 

441-8  Shelton  v.  Tate  (la.),  T61  NW 
440;  Bowling  v.  C,  148  Ky.  9,  145  SW 
1126. 

442-13  Pacific  Coal  Co.  v.  Min.  Co., 
205  Fed.  577,  123  CCA  593;  Kelsey 
V.  Clausen,  257  111.  402,  100  NE  984; 
McAllister  v.  Richardson,  103  Miss.  418, 
60  S  570;  Holcombe  v.  White  City  Co., 
80  N.  J.  Eq.  122,  82  A  618. 
442-14  P.  V.  Urban,  179  App.  Div. 
446,  166  NYS  345;  P.  v.  Roman,  18 
P.  R.  217;  S.  V.  Swain,  81  W.  Va.  278, 
94  SE  142. 

[a]  In  criminal  cases  it  is  a  matter 
of  discretion.  Curtis  v.  S.,  9  Ala.  App. 
36,  63  S  745;  Cox  v.  Jonesboro,  112 
Ark.  96,  164  SW  767;  S.  v.  HoUings- 
worth,  134  La.  554,  64  S  409. 
443-15  Hall  v.  S.,  70  Fla.  48,  69  S 
692. 

443-18  S.  V.  Grune,  72  Wash.  448, 
130  P  761. 

[a]     The  state  must  show  cause. — Cul- 
ver V.  S.,  11  Okl.  Cr.  4,  141  P  26. 
443-19     Truitt  v.  C,  177  Ky.  397,  197 
SW  797. 

[a]  An  adjournment  to  a  fixed  time 
within  fifteen  days  may  be  taken  by  a 
justice  of  the  peace  to  consider  evi- 
dence. Perkins  v.  Air  Brake  Co.,  10 
Del.  Ch.  187,  87  A  1027. 
443-23  Ex  parte  Dean  (Ala.  App.), 
77  S  81;  P.  V.  Noonan,  276  111.  430, 
114  NE  928. 

444-27  Parker  v-  Newman  (Ala.),  75 
S  479;  Dickinson  v.  McBride,  127  Ark. 
555,  193  SW  89;  Bolles  v.  Carson  (Fla.), 
74   S   509;    Louisville   &   N.   R.   Co.  v. 
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Tate,  19  Ga.  App.  507,  91  SE  883; 
Louisville  &  S.  Tract.  Co.  v.  Mont- 
gomery, 186  Ind.  384,  115  NE  673; 
Lavene  v.  Friedrichs,  186  Ind.  333  115 
NE  324,  116  NE  421;  Jennings  Co.  v. 
Dyer,  41  Okl.  486,  139  P  250;  Saine 
V.  Hertzog,  106  S.  C.  501,  91  SE  859; 
Kansas  City,  M.  &  O.  B.  Co.  v.  Starr 
(Tex.  Civ.),  194  SW  637;  Houston 
Trausp.  Co.  v.  Paiue  (Tex.  Civ.),  193 
SW  188;  McKinnon  v.  Porter  (Tex. 
Civ.),  192  SW  1112;  San  Antonio  v. 
Reed  (Tex.  Civ.),  192  SW  549;  Santa 
Fe,  etc.  Preserving  Co.  v.  Burns  (Tex. 
Civ.),  192  SW  348;  Jones  v.  Jones,  96 
Wash.  172,  164  P  757. 
444-28  Apaehe  C.  O.  &  Mfg.  Co.  v. 
Watkins  (Tex.  Civ.),  189  SW  r083. 
[a]  Discretion  of  court  to  continue, 
p.  V.  Urban,  179  App.  Div.  446,  166 
NTS  345. 

444-29  Jones  v.  Thompson,  55  Okl. 
24,  154  P  1139;  Pool  v.  Eiegal,  46  Okl. 
5,  147  P  1193;  Texas  &  N.  O.  E.  Co. 
V.  Cummins  (Tex.  Civ.),  193  SW  161. 
444-30  Curry  v.  S.,  17  Ga.  App.  377, 
87  SE  685;  Davis  v.  S.,  69  Tex.  Cr. 
86,  154  SW  226;  Steenstrup  v.  Toledo 
P.  &  M.  Co.,  66  Wash.  101,  119  P  16, 
AnnCasl913C,  427. 

445-31  P.  V.  Kerber,  172  App.  Div. 
755,  159  NTS  215;  Miller  v.  Mayer,  151 
NTS  236;  WoIflE  v.  Stern,  149  NTS 
908;  Stein  v.  Cohen,  149  NTS  864; 
Haas  V.  Realty  Co.,  167  NTS  341. 
445-32  Crawford  v.  Crawford,  139 
Ga.  68.  76  SE  564;  Kennedy  v.  Dukes, 
137  Ga.  209,  73  SE  400;  Kirby  v. 
Bank,  12  Ga.  App.  157,  76  SE  996; 
8.  V.  Nones,  88  N.  J.  L.  460,  97  A  66; 
S.  V.  DiBenedetto,  83  N.  J.  L.  792, 
85  A  1135,  aff.  82  N.  J.  L.  168,  82  A 
521;  Ter.  v.  Lobato,  17  N.  M.  666,  134 
P  222;  Miranda  v.  Municipality  of 
Navotas,  2  Phil.  Isl.  667;  Thompson  v. 
Hart  (Tex.  Civ.),  157  SW  184. 
445-34  Rose  v.  C,  181  Ky.  337,  205 
SW  326;  Watkins  v.  C,  149  Ky.  26,  147 
SW  947. 

445-36  Bond  v.  U.  S.,  252  Fed.  804, 
164  CCA  644;  Curry  v.  8.,  17  Ga.  App. 
377,  87  SE  685;  Brennon  ■;;.  C,  169  Ky. 
815  185  SW  489;  Louisville,  etc.  By. 
Co  V.  Wilson's  Exr.,  156  Ky.  657,  161 
SW-513;  Caudill  v.  C,  155  Ky.  578,  159 
SW  1149;  Chapeze  v.  Hathaway,  153 
Ky,  519,  155  SW  1155;  S.  v.  Hawthorn, 
134  La.  979,  64  S  873;  S.  v.  Cloud,  130 
La.  955,  58  S  827  AnnCasl913D,  1192; 
geiker  v,   S.,   91   Neb.   352,   136   NW 


17;  Payne  v.  S.,  10  Okl.  Cr.  314,  136 
P  201;  Jones  v.  S.,  8  ®kl.  Cr.  576,  129 
P  446;  Klein  v.  S.  (Okl.  Cr.),  176  P 
414;  Snyder  Co-op.  Assn.  v.  Brown 
(Okl.),  172  P  789;  Montgomery  v.  Fi- 
delity Co.,  90  S.  C.  283,  71  SB  1084, 
73  SE  182;  Thompson  v.  S.,  70  Tex. 
Cr.,  610,  157  SW  494;  Collins  v.  S., 
68  Tex.  Cr.  354,  152  SW  1047;  Banner 
V.  Thomas  (Tex.  Civ.),  159  SW  102; 
Carrell  v.  S.  (Tex.  Cr.),  209  SW  158; 
Early-Foster  Co.  v.  Co.  (Tex.  Civ.),  212 
SW  964.  See  S.  v.  Martin  (La.),  81 
S   747. 

[a]  Wliere  leading  counsel  -was  absent 
and  other  counsel  were  not  familiar 
with  defense  a  refusal  of  continuance 
is  ground  for  reversal.  S.  v.  Hollings- 
worth,   134  La.  554,   64  S  409. 

[b]  Wliere  adversary  agreed  to  ab- 
sence.'— A  continuance  ought  to  have 
been  granted  when  counsel  is  absent  in 
reliance  on  agreement  with  other  at- 
torney even  though  associate  counsel 
is  present.  Pekin  Cooperage  Co.  v. 
Doughten,  117  Ark.  410,  174  SW  1189. 
446-37  Roberts  v.  S.  (Ind.),  124  NE 
750;   S.  V.  Parker  (La.),  80  S  258. 

446-39  Roberts  v.  S.  (Ind.),  124  NE 
750. 

446-44  Reth  v.  Co.,  175  NTS  499; 
Frey  v.  Mfg.  Co.,  145  NTS  48;  Ep- 
stein V.  Ins.  Co.,  245  Pa.  132,  91  A 
244;  P.  V.  Dominguez,  9  P.  R.  483. 
fa]  Client's  knowledge  of  conditions. 
Where  party  knew  of  sickness  of  one 
counsel  and  absence  of  other  when  em- 
ploying them,  refusal  ef  continuance  is 
not  abuse  of  discretion.  Easterling  v. 
S.,  12  Ga.  App.  690,  78  SE  140. 
446-45  Mazitelli  v.  Crane,  35  Cal. 
App.  264,  169  P  721;  Dale  v.  Beasley, 
141  Ga.  594,  81  SE  849;  McCurry  v. 
Cunningham,  21  Ga.  App.  546,  94  SE 
914. 

447-46  Louisville,  etc.  By.  Co.  v. 
Wilson's  Exrx.,  156  Ky.  657,  161  SW 
513;  Caudill  v.  C,  155  Ky.  578,  159 
SW  1149. 

447-51       Ashworth    v.    Brickey,    129 
Ai-k.  295,  195  SW  682. 
448-52    Canty  v.  Pierce,  173  Cal.  205, 
159  P  582. 

448-53  Ausley  v.  Cummings,  145  Ga. 
750,  89  SE  1071;  Cassidy  v.  Berkovitz, 
169  Ky.  785,  185  SW  129;  Neven  v. 
Neven,  38  Nev.  541,  148  P  354,  154  P 
78;  Veloso  V.  Aug  Seng  Teng,  2  Phil. 
Isl.  622;  Manton  v.  Kittredge  (R.  I.), 
88  A  979;  Adams  v.  Co.   (Tex.  Civ.), 
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202  SW  207;  Apaehe  C.  O.  &  Mfg.  Co. 
V.  Watkins  (Tex.  Civ.),  189  SW  1083; 
Humphrey  v.  Ins.  Co.,  86  Wash.  672, 
151  P  100. 

448-54  [a]  Partjr  misinformed  by 
counsel.  —  Denial  of  continuance  is 
abuse  of  discretion  where  plaintiff,  be- 
ing important  witness,  was  absent  be- 
cause informed  by  his  counsel  that 
case  would  be  disjnissed  on  motion  but 
was  not.  Cox  v.  Kirkwood,  41  Okla. 
704,  139  P  980. 

448-55     Oxford  Co.  v.  Fertilizer  Co., 
20   Ga.   App.   100,   92   SB   545. 
448-56    Wood  v.  Jones  (0kl.),  159  P 
325;  Muldoon  v.  Land  Co.  (Tex.  Civ.), 
171  SW  1027. 

449-5S  Higgs  v.  S.,  145  Ga.  414,  89 
SE  361. 

449-59  Ashworth  v.  Brickey,  129 
Ark.  295,  195  SW  682. 

[a]  Ulness  of  president  of  a  corpora- 
tion plaintiff  no  ground.  Jennings  Co. 
V.  Dyer,  41  Okl.  468,  139  P  250. 

[b]  That  confinement  of  wife  is  prob- 
able any  minute  is  suf&cient  where 
party  is  a  material  witness.  Eitchey 
V.  Pendley,  11  Ga.  App.  495,  75  SE 
841. 

[c]  Sickness  of  members  of  family. 
Continuance  granted  because  of  ab- 
sence through  sickness  ef  child.  Ben- 
ford  V.  Shiver,  13  Ga.  App.  135,  78  SE 
860. 

[d]  Accused  Incapacitated.  —  Where 
an  application  shows  that  accused  was 
not  mentally  or  physically  able  to 
undergo  ordeal  •f  trial,  that  he  could 
not  testify  nor  be  of  any  assistance  to 
his  counsel  in  preparation  of  case,  a 
continuance  must  be  granted.  Graham 
r.  S.,  72  Tex.  Cr.  9,  160  SW  714. 

[e]  Where  one  of  the  defendants  Is 
permanently  HI  and  unable  to  travel, 
and  there  is  no  showing  of  a  prob- 
ability of  his  ever  being  present  or  of 
his  ability  to  give  a  deposition  it  is 
not  abuse  of  discretion  to  refuse  a  con- 
tinuance. Hostetter  v.  Green,  -170  Ky. 
119,  185  SW  511;  Ease  v;  Monarch, 
150  Ky.  129,  150  SW  56,  12  LEA  (NS) 
660,  rehear,  danieJ.  151  Ky.  9.  151 
SW  19,  42  L3A  (NS)  707. 
450-60  Sterling  v.  St.  Marys,  137 
Ga.  177,  73  SE  374. 

450-62  fa]  Absence  of  a  tax  collec- 
tor on  official  duty,  not  sufficient. 
Mat.his  V.  Bottling  Co.,  18  Ga.  App. 
3S5,  S9  SE  439.. 


450-64  Mead  v.  Tydings  (Md.),  105 
A  863. 

450-66  Kilgore  v.  S.,  99  Ark.  648 
137  SW  1092;  Davey  v.  S.,  99  Ark. 
547,  139  SW  629;  Sheldon  v.  Landwehr, 
159  CaL  778,  116  P  44;  Knight  v.  S.! 
79  Tex.  Cr.  177,  183  SW  1158;  Cole' 
man  v.  S.,  77  Tex.  Cr.  600,  179  SW 
1172;  Coprew  v.  S.  (Tex.  Cr.),  202 
SW  81. 

450-67  Louisville  &  N.  E.  Co.  v. 
Tate,  19  Ga.  App.  507,  91  SE  883; 
Owensboro  Wagon  Co.  v.  Co.  (Tex. 
Civ.),  199  SW  701;  Flanagan  v.  Coal 
Co.,  77  W.  Va.  778,  88  SB  400. 
451-68  Latham  v.  V.  S.,  210  Fed. 
159,  127  CCA  9;  Sanders  v.  S.,  181 
Ala.  35,  61  S  336;  Gilbert  v.  S.,  2  Ala. 
App.  94,  57  S  127;  ShaflEer  v.  Ter.,  14 
Ariz.  329,  127  P  746;  Tongs  v.  8.,  130 
Ark.  344,  197  SW  573;  Joiner  v.  S., 
113  Ark.  112,  167  SW  492;  Berryman 
V.  Bryant,  146  Ga.  13,  90  SE  281;  Mc- 
Cnrry  -v.  Ounningham^  21  Ga.  App. 
546,  94  SE  914;  Torphy  v.  S.  (Ind.), 
121  NE  659;  Wilson  v.  Chicago,  etc. 
Ey.  Co.,  161  la.  191,  142  NW  54; 
Crane  v.  Hall,  165  Ky.  827,  178  SW 
1096;  Independent  Life  Ins.  Co.  v. 
Williamson,  152  Ky.  818,  154  SW 
409;  S.  V.  Jackson,  134  La.  599,  64  S 
481;  S.  V.  Sherrell  (Mo.  App.),  198 
SW  464;  S.  V.  Barnett,  98  S.  C.  422, 
82  SE  795;  S.  v.  Brown,  39  S.  D.  567, 
165  NW  987;  Coates  v.  S.  (Tex.  Cr.),  ' 
203  SW  904;  Sharp  v.  S.,  71  Tex.  Cr. 
633,  160  SW  369;  Best  v.  S.,  64  Tex. 
Cr.  464,  144  SW  589;  Montrose  Lumb. 
Co.  V.  Jefferson  (Tex.  Civ.),  153  SW 
1187;  Sorenson  v.  Lumb.  Co.,  71  Wash. 
,38,  127  P  586. 

451-69  Betts  Spring  Co.  v.  Jardine 
Mach.  Co.,  23  Cal.  App.  705,  139  P 
657;  Whitehurst  v.  Brice  &  Co.,  14  Ga. 
App.  209,  80  SE  670;  Morgan  v.  S., 
13  Ga.  App.  434,  79  SB  247;  Barber  v. 
Ins.,  165  111.  App.  239;  Connors  v.  S., 
183  Ind.  618,  109  NE  757;  Whitaker 
r.  First  Nat.  Bank,  163  Ky.  623,  174 
SW  47;  S.  V.  Curtis,  138  La.  911,  70 
S  878;  Johnson  v.  S.,  Ill  Miss.  828, 
72  S  239;  Mansell  v.  S.,  79  Tex.  Cr. 
48,  182  SW  1137;  Doane  V.  Lumb.  Co., 
77  W.  Va.  454,  87  SE  859. 
451-70  Whitaker  v.  Bank,  163  Ky. 
623,  174  SW  47;  S.  v.  Weber  (Mo.), 
188  SW  122;  Strom  i;.  Toklas,  78  Wash. 
223,  138  P  880. 
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451-71  Younge  v.  IT.  S.,  223  Fed. 
941,  139  CCCA  421;  Whitaker  v. 
Bank,  163  Ky.  623,  174  SW  47. 
451-72  [a]  Prevented  Tjy  weather 
conditions. — Where  witness  was  duly 
subpoenaed  but  because  of  inclemency 
of  weather  was  unable  to  be  present, 
a  continuance  should  have  been  grant- 
ed. S.  V.  Pierce,  88  Vt.  277,  92  A  218. 
451-73  Tongs  v.  S.,  130  Ark.  344, 
197  SW  573;  San  Antonio,  U.  &  G.  B. 
Co.  V.  Hagen  (Tex.  Civ.),  188  SW 
954. 

451-74  Bagland  v.  S.,  187  Ala.  5,  65 
S.  776;  Malone  v.  S.,  10  Ala.  App.  178, 
64  S.  632;  Long  «J.  S.,  66  Fla.  217,  63 
S.  420;  S.  V.  Truskett,  85  Kan,  804,  118 
P  1047;  S.  ■;;.  Nelson,  36  Nev.  403,  136 
P  377;  Beck  v.  S.  (Tex.  Cr.),  198  SW 
144;  Fox  V.  S.,  71  Tex.  Cr.  318,  158 
SW  1141;  Stewart  v.  Watts  (Tex. 
Civ.),  197  SW  324;  Pease  v.  S.  (Tex. 
Civ.),  155  SW  657. 

[a]  Testimony  must  be  admissible. 
Greenlee  v.  Bank,  171  Cal.  371,  153 
P  383;  Hall  v.  S.,  79  Tex.  Cr.  463,  185 
SW  574. 

452-77  Eiehmire  v.  Neeves,  182  111. 
App.  77;  S.  V.  Easco,  239  Mo.  535,  144 
SW  449;  Thompson  v.  S.,  79  Tex.  Cr. 
478,  187  SW  204;  Barnes  v.  S.,  79  Tex. 
Cr.  401,  185  SW  5;  Jones  v.  S.,  79  Tex. 
Cr.  85,  183  SW  141;  Bagley  v.  S.,  77 
Tex.  Cr.  539,  179  SW  1167;  Fuller  v. 
8.,  69  Tex.  Cr.  534,  154  SW  1021;  Stan- 
ton V.  S.,  68  Tex.  Cr.  602,  151  SW  808. 
452-79  Teal  v.  S.,  17  Ga.  App.  324, 
86  SE  739;  Gray  v.  Bricker,  182  la. 
816,  166  NW  284;  McDowell  v.  S.,  69 
Tex.  Cr.  545,  155  SW  521;  Pace  v.  S., 
69  Tex.  Cr.  27,  153  SW  132. 
452-80  Connecticut  Fire  Ins.  Co.  v. 
Hardin,  168  Ky.  377,  182  SW  204; 
Pearson  v.  S.  (Tex.  Cr.),  187  SW  336; 
McDonald  v.  S.,  77  Tex.  Cr.  612,  179 
SW  880. 

452-82  Eose  v.  8.,  8  Okl.  Cr.  294, 
'  127  P  873;  Litchfield  v.  8.,  8  Okl.  Cr. 
164,  126  P  707,  45  LEA  (NS)  153; 
Gaines  v.  S.,  67  Tex.  Cr.  604,  150  SW 
199. 

452-83  Eagland  v.  S.,  187  Ala.  5,  65 
S  776;  Leonard  v.  S.,  17  Ariz.  293,  151 
P  947;  Peters  v.  S.,  103  Ark.  119,  146 
SW  491;  Title  Guaranty  Co.  v.  Slink- 
er,  35  Okl.  128,  128  P  696,  698. 
452-84  Bosley  v.  S.,  69  Tex.  Cr.  100, 
]53   SW   878. 

452-85  Callagban  v.  S.,  17  Ariz.  529, 
155  P  308  j    Ow«ns  v,  S.,  120  Ark.  562, 


179  SW  1014;  Pearson  v.  S.y  119  Ark. 
152,  178  SW  914;  Williams  v.  S.,  105 
Ark.  698,  151  SW  1011;  Fudge  i).  S., 
18  Ga.  App.  312,  89  SE  374;  Boyd  v.  S., 
17  Ga.  App.  162,  86  SE  4ll;  P.  v. 
Turner,  265  111.  594,  107  NE  162;  P.  v. 
Donaldson,  255  111.  19,  99  NB  62,  Ann 
Ca8l913D,  90;  S.  v.  Hawthorn,  134  La. 
979,  64  S  873;  S.  v.  Simpson,  133 
La.  576,  63  S  179;  S.  v.  Buhler,  132  La. 
1065,  62  S  145;  S.  v.  Allen,  129  La. 
733,  56  S  655,  AnnCasl913B,  454;  S.  v. 
Beeves,  129  La.  714,  56  S  648;  S.  v. 
Nelson,  36  Nev.  403,  136  P  377;  Kent 
V.  Fraser,  181  App.  Div.  813,  168  NTS 
1036;  Engelkemeier  v.  Lillis,  54  Okl. 
282,  153  P  877;  S.  v.  Sonnenschein,  37 
S.  D.  139,  156  NW  906;  Ellis  v.  S., 
79  Tex.  Cr.  461,  185  SW  997;  Hall  v. 
S.,  79  Tex.  Cr.  463,  185  SW  574;  Smith 
V.  S.,  66  Tex.  Cr.  593,  148  SW  722. 
[a]  When  it,  appears  that  absent  wit- 
ness is  a  fugitive  from  justice,  it  is 
not  error  to  refuse  a  continuance.  Der- 
rick V.  S.,  80  Tex.  Cr.  10,  187  SW  759; 
Eeed  v.  S.,  79  Tex.  Cr.  222,  183  SW 
1168;  Jordan  v.  S.,  78  Tex.  Cr.  651, 
182  SW  890. 

453-88  S.  V.  Madry,  93  S.  C.  412,  76 
SE  977;  Taylor  v.  S.,  73  Tex.  Cr.  192, 
164  SW  844.  But  see  Kentucky  T.  & 
T.  Co.  V.  Waits,  167  Ky.  236,  180  SW 
356. 

453-89  Molyneux  v.  Julius  (la.), 
169  NW  131;  Von  Eaitz  v.  Ankus,  173 
NYS  411. 

453-90  Jenkins  v.  S.,  131  Ark.  312, 
198  SW  877;  Keirsey  v.  S.,  131  Ark. 
487,  199  SW  632;  Scruggs  v.  S.,  131 
Ark.  320,  198  SW  694;  Benson  v.  S., 
112  Ark.  442,  166  SW  549;  Jones  v.  S., 
8  Okl.  Cr.  576,  129  P  446;  Chamberlain 
V.  S.,  79  Tex.  Cr.  106,  183  SW  438. 
453-91  Chapman  v.  S.,  77  Tex.  Cr. 
591,  179  SW  570;  Poulter  v.  S.,  72 
Tex.  Cr.  140,  161  SW  475;  Loggins  v. 
S.,  67  Tex.  Cr.  438,  149  SW  170. 
[a]  First  continuance  should  be 
granted. — Sharp  v.  S.,  71  Tex.  Cr.  633, 
160  SW  369;  Eobinsou  v.  S.,  71  Tex. 
Cr.  561,  160  SW  456;  Wells  v.  8.,  65 
Tex.  Cr.  663,  145  SW  950;  Wilman  V. 
S.,  63  Tex.  Cr.  6g3,  141  SW  110;  Ham- 
bleton  V.  Baptist  Hospital  (Tex.  Civ.), 
172  SW  574. 

454-92  Eedmond  v.  S.,  4  Ala.  App. 
190,  59  8  181;  Owens  v.  8.,  120  Ark. 
562,  179  SW  1014;  Williams  v.  S.,  105 
Ark.  698,  151  SW  1011;  Hamer  v.  8., 
104  Ark.  606,  160  SW  142;  P  v,  Poa- 
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chette,  30  Cal.  App.  399,  158  P  338; 
Hawley  v.  Creamery  Co.,  16  Cal.  App. 
50,  116  P  84;  8.  v.  Wimer,  97  Kan. 
353,  155  P  7;  S.  v.  Wooten,  136  La. 
560,  67  S  366;  S.  v.  Buhler,  132  La. 
1065,  62  S  145;  S.  v.  Peters,  258  Mo. 
334,  167  SW  520;  Rose  v.  S.,  8  Okl.  Cr. 
294,  127  P  873;  Litchfield  v.  S.,  8  Okl. 
Cr.  164,  126  P  707,  45  LEA  (NS)  153; 
Bethel  v.  S.,  8  Okl.  Cr.  61,  126  P  698; 
Puig  V.  Soto,  18  P.  E.  130;  S.  v.  Son- 
nenschein,  37  S.  D.  139,  156  NW  906; 
Steel  V.  S.  (Tex.  Cr.),  200  SW  381; 
Hamilton  v.  &.,  74  Tex.  Cr.  219,  168 
SW  536;  Pace  v.  S.,  69  Tex.  Cr.  27, 
153  SW  132;  Bosley  v.  S.,  69  Tex.  Cr. 
100,  163  SW  878;  Boswell  v.  S.,  67  Tex. 
Cr.  561,  150  SW  432;  Missouri,  K.  &  T. 
Ey.  Co.  V.  Pitkin  (Tex.  Civ.),  158  SW 
1035;  Freeman  v.  Griewe  (Tex.  Civ.), 
143  SW  730;  Hill  v.  Arthur,  103  Wash. 
187,  173  P  1092. 

454-94  Sheptine  v.  S.,  133  Ark.  239, 
202  SW  225;  Tongs  v.  S.,  130  Ark. 
344,  197  SW  573;  McConnell  v.  Boone- 
viUe,  123  Ark.  561,  186  SW  82;  Os- 
borne B.  S.,  121  Ark.  160,  180  SW  497; 
Turner  v.  S.,  121  Ark.  40,  180  SW  211; 
Hamer  v.  S.,  104  Ark.  606,  150  SW 
142;  Burton  v.  Etheridge,  19  Ga. 
App.  511,  91  SE  927;  Wooten  v.  S.,  17 
Ga.  App.  333,  86  SE  740;  Williams  v. 
S.,  13  Ga.  App.  179,  78  SE  1012;  Gru- 
Bin  V.  S.,  10  Ga.  App.  149,  75  SB  350; 
Bond  V.  Grand  Lodge,  etc.,  165  HI. 
App.  490;  Indiana  Q.  Co.  v.  Lavender 
(Ind.  App.),  114  NE  417;  Baker  v. 
Langan,  165  la.  346,  145  NW  513;  S.  v. 
Ocky,  165  la.  237,  145  NW  486;  Berry 
V.  Dewey,  102  Kan.  392,  170  P  lO'OO; 
Armstrong  v.  C,  177  Ky.  690,  198  SW 
24;  Garrison  v.  C,  169  Ky.  188,  183 
SW  473;  Johnson  v.  C,  151  Ky.  551, 
152  SW  532;  Davis  v.  C,  180  Ky.  212, 
202  SW  633;  Douthitt  v.  Com.,  179 
Ky.  192,  200  SW  466;  S.  v.  Hawthorn, 
134  La.  979,  64  S  873;  S.  v.  Jackson, 
134  La.  599,  64  S  481;  S.  v.  Simpson, 
133  La.  576,  63  S  179;  S.  v.  Beeves,  129 
La.  714,  56  S  648;  S.  v.  Thomas,  250 
Mo.  189,  157  SW  330;  S.  v.  Nelson,  36 
Nev.  403,  136  P  377;  Dunn  v.  S.,  14 
Okl.  Cr.  452,  17^  P  463;  Smith  v.  S., 
14  Okl.  Cr.  348,  171  P  341;  Hopkins 
V.  S.,  9  Okl.  Cr.  104,  130  P  1101 
Bethel  v.  S.,  8  Okl.  Cr.  61,  126  P  698 
King  V.  King,  42  Okl.  405,  141  P  788 
Missouri,  etc.  R.  Co.  v.  Vandivere,  42 
Okl.  427,  141  P  199;  Pimentel  v.  Guti- 
errez, 14  Phil.  Isl.  49;  U.  S.  v.  Salva- 


dor, 2  Phil.  Isl.  549;  Ilderton  v.  Co. 
(S.  C),  101  SE  282;  S.  v.  Sbnnen- 
sehein,  37  S.  D.  139,  156  NW  906; 
Coprew  V.  S.  (Tex.  Cr.),  202  SW  81; 
Watson  V.  S.  (Tex.  Cr.),  201  SW  988; 
Lowe  V.  S.  (Tex.  Cr.),  201  SW  986; 
Steel  V.  8.  (Tex.  Cr.),  200  SW  381; 
Pearson  v.  S.,  79  Tex.  Cr.  609,  187  SW 
336;  Scott  V.  S.,  79  Tex.  Cr.  474,  185 
SW  994;  Sanford  v.  S.,  79  Tex.  Cr. 
346,  185  SW  22;  Grant  v.  S.,  77  Tex. 
Cr.  608,  179  SW  871;  Hamilton  v.  8., 
74  Tex.  Cr.  219,  168  SW  536;  Beaty  v. 
S.,  72  Tex.  Cr.  634,  162  SW  877;  Mil- 
ler V.  S.,  72  Tex.  Cr.  151,  161  SW  128; 
Chappell  V.  S.,  72  Tex.  Cr.  191,  161  SW 
964;  Oliver  v.  S.,  70  Tex.  Cr.  140,  159 
SW  235;  Clausseu  v.  S.,  70  Tex.  Cr. 
607,  157  SW  477;  Nunez  v.  8.,  70  Tex. 
Cr.  481,  156  SW  933;  Crutchfield  v.  S., 
68  Tex.  Cr.  468,  152  SW  1053;  Giles  v. 
S.,  66  Tex.  Cr.  638,  148  SW  317; 
American  Surety  Co.  v.  Camp  (Tex. 
Civ.),  202  SW  798;  Hahl  v.  Davidson 
(Tex.  Civ.),  202  SW  792;  Palm  v. 
Theumann  (Tex.  Civ.),  201  SW  421; 
Alderete  v.  Mosley  (Tex.  Civ.),  200 
SW  261;  Houston  T.  Co.  v.  Paine  (Tex. 
Civ.),  193  SW  188;  Texas  &  N.  0.  E. 
Co.  V.  Cummins  (Tex.  Civ.),  193  SW 
161;  McKinnon  v.  Porter  (Tex.  Civ.) 
192  SW  1112;  Citizens'  Planing  Mill 
Co.  V.  Tunstall  (Tex.  Civ.),  160  SW 
424;  Missouri,  K.  &  T.  Ey.  Co.  v.  Pit- 
kin (Tex.  Civ.),  158  SW  1035;  Camp- 
laell  V.  Elliott  (Tex.  Civ.),  151  SW 
1180;  Eudolph  v.  Price  (Tex.  Civ.), 
146  SW  1037;  S.  v.  Brewer,  48  Utah 
252;  158  P  1094;  C.  v.  Bass,  113  Va. 
760,  74  SE  397;  Eeser  v.  Labude,  103 
Wash.  228,  173  P  1093 ;  Hill  v.  Arthur, 
103  Wash.  187,  173   P  1092. 

[a]  A  greater  degree  of  diligence  is 
required  of  a  defendant  at  large. 
Amerson  v.  S.,  18  Ga.  App.  176,  88 
SE  998. 

[b]  Eeasonable  diligence  only  requir- 
ed. Mclver  v.  Moulding  Co.,  84  Misc. 
60,  145  NYS  1018;  Chapman  v.  S.,  77 
Tex.  Cr.  591,  179  SW  570. 

[e]  On  second  application. — Eule  as 
to  diligence  is  not  so  strictly  enforced 
on  first  as  on  subsequent  application, 
especially  where  witness  swears  to 
material  facts  requiring  acquittal  or 
mitigating  offense.  Valigura  i>.  S.,  68 
Tex.  Cr.  12,  150  SW  778. 
456-95  Kirby  Planing  Mill  Co.  v. 
Hughes,  11  Ga.  App.  645,  75  SE  1059; 
Stearns  C.  &  L.  Cq.  v.  Williams,  177 
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Ky.  698,  198  SW  54;  Furnace  v.  S.,  79 
Tex.  Cr.  59,  182  SW  454. 
456-96  [a]  Proper  affidavit  shifts 
burden. — Where  affidavit  for  continu- 
ance complies  with  the  law  it  is  error 
to  hold  that  burden  of  proof  to  show 
diligence  rests  on  accused  to  be  proved 
by  evidence  aliunde  the  affidavit.  S. 
V.  Lundy,  131  La.  910,  60  S  613. 
456-97  ToUiver  v.  S.,  113  Ark.  142, 
167  SW  703;  Joiner  v.  S.,  113  Ark. 
112,  167  SW  492;  Chapman  v.  S.,  77 
Tex.  Cr.  591,  179  SW  570. 
456-1  [a]  Reliance  on  motion  for 
change  of  venue. — Where  defendant 
had  ample  notice  of  date  of  trial  but 
relied,  with  mistaken  confidence,  on 
his  motion  for  a  change  of  venue  there 
was  no  abuse  of  discretion  in  refusing 
a  continuance.  S.  v.  Barnett,  98  S.  C. 
422,  82  SB  795. 

467-3  Walker  v.  S.  (6a.  App.),  101 
SE  776;  Amerson  v.  S.,  18  Ga.  App. 
176,  88  SE  998;  Whitehurst  v.  Brice 
&  Co.,  14  Ga.  App.  209,  80  SE  670;  P. 
».  Moore,  161  111.  App.  56;  Armstrong 
V.  C,  177  Ky.  690,  198  SW  24;  Bolar 
V.  Browning,  168  Ky.  273,  181  SW 
1109;  Pugh  V.  S.,  6  Okl.  Cr;  578,  120 
P  296;  Havard  v.  S.,  73  Tex.  Cr.  578, 
166  SW  507;  Bosley  v.  S.,  69  Tex.  Cr. 
100,  153  SW  878;  Ellington  v.  S.,  63 
Tex.  Cr.  426,  140  SW  1104;  S.  v. 
O'Brien,  66  Wash.  219,  119  P  609. 

[a]  "Summoned"  is  equivalent  to 
"subpoenaed."  Collins  v.  S.,  12  Ga. 
App.  635,  77  SE  1079. 

[b]  Issuance  of  subpoena  in  another 
case  is  not  sufficient.  Vanderberg  v. 
S.,  66  Tex.  Cr.  583,  148  SW  315. 

[c]  Additional  process  is  necessary 
where  after  subpoena  witness  moves  to 
another  county.  Nesbitt  v.  S.,  69  Tex. 
Cr.  374,  155  SW  203. 

fd]  Subpoena  by  magistrate. — Where 
at  the  time  of  commitment  the  accused 
has  witnesses  summoned  by  magistrate 
to  appear  before  the  superior  court  he 
is  entitled  to  continuance  on  their  fail- 
ure to  appear,  even  if  no  subpoenas 
have  been  issued  by  clerk  of  superior 
court.  Carter  v.  S.,  11  Ga.  App.  141, 
74  SE  846. 

457-4  'May  v.  S.,  77  Tex.  Cr.  580, 
179  SW  1176;  Texas  &  N.  O.  E.  Co. 
V.  Pipkin  (Tex.  Civ.),  209  SW  757. 
457-5  Allen  v.  C,  144  Ky.  409,  140 
SW  527;  Giles  v.  S.,  66  Tex.  Cr.  638, 
148  SW  317. 


45S-6  Louisville  E.  Co.  v.  Vessel's 
Admx.,  159  Ky.  664,  167  SW  924;  Giles 
V.  S.,  66  Tex.  Cr.  638,  148  SW  317. 
458-S  [a]  Sufficient  time  to  serve 
additional  process. — Where  subpoenas 
had  been  returned  showing  witnesses 
had  not  been  found  a  long  time  before 
trial,  and  no  further  process  had  been 
issued  or  asked  for,  the  motion  for  con- 
tinuance was  properly  overruled  al- 
though accused  did  not  know  where 
witnesses  resided.  Stephens  v.  S.,  69 
Tex.  Cr.  437,  154  SW  996. 
458-10  [a]  An  Imprisoned  accused 
cannot  be  expected  to  possess  the  in- 
formation necessary  to  enable  him  to 
swear  that  a  witness  he  has  not  seen 
since  his  arrest  and  whose  address  is 
unknown  to  him  can  be  secured  upon 
a  future  occasion.  S.  v.  Simpson,  133 
La.  576,  63  S  179. 

458-12  [a]  Time  of  issuance. — Is- 
suance of  attachment,  where  if  issued 
earlier  it  might  have  been  executed,  is 
not  sufficient  diligence.  Allen  v.  C, 
145  Ky.  409,  140  SW  527.  Applying 
for  attachment  whea  case  was  called 
for  trial  was  not  diligence.  Collins 
V.  S.,  66  Tex.  Cr.  602,  148  SW  1065. 
459-14  S.  V.  Pierce,  88  Vt.  277,  92 
A  218. 

459-15  McGinnis  v.  McGiunis,  159 
la.  394,  139  NW  466;  Sim  v.  Bishop, 
177  Ky.  279,  197  SW  625;  S.  v.  Weber, 
272  Mo.  475,  199  SW  147;  Standard 
Fire  Ins.  Co.  v.  Buckingham  (Tex. 
Civ.),  211  SW  531;  Trinity  Ey.  Co.  v. 
McCune  (Tex.  Civ.),  154  SW  237.  See 
Stephens  v.  Eldorado,  185  Mo.  App. 
464,  171  SW  657. 

459-16  A.  B.  Smith  Lumb.  Co.  v. 
Portis  Bros.  (Ark.),  215  SW  590;  Ward 
V.  Atkinson,  22  Colo.  App.  134,  123  P 
120. 

[a]  Interrogatories  should  be  placed 
in  hands  of  proper  officer.  Murrell  v. 
S.  (Tex.  Cr.),  184  SW  831. 

[b]  Uncertainty  whether  adverse  par- 
ty will  comply  with  rule  for  costs,  not 
a  sufficient  excuse.  Etheridge  v.  Camp- 
bell (Tex.  Civ.),  179  SW  1144. 
459-17  [a]  To  be  ready  for  first 
term. — ^Failure  to  procure  commission 
to  take  testimony  of  non-resident  wit- 
nesses immediately  after  case  is  dock- 
eted so  as  to  be  ready  at  first  term  is 
not  want  of  due  diligence.  Bancroft 
V.  Bancroft,  4  Boyee  (Del.)  9,  85  A 
561. 


519 


Vol.6 


CONTINUANCES 


461-25  Cole  v.  8.,  70  Tex.  Cr.  459, 
156  SW  929;  Chapman  v.  First  Nat. 
Bk.  (Wyo.),  181  P  360.  Comp.  S.  v. 
Mc Williams  (Tex.  Cr.),  184  SW  96. 
462-28  Comp.  Hill  County  Cotton 
Oil  Co.  V.  Gathings  (Tex.  Civ.),  154 
SW  664. 

462-32  S.  ■».•  Arnold,  267  Mo.  33, 
183  SW  289;  Taylor  v.  S.,  79  Tex.  Cr. 
274,  184  SW  224;- Melton  v.  S.,  78  Tex. 
Cr.  639,  182  SW  289. 
[a]  Where  opponent  Is  willing  to  ad- 
mit the  witness  would  testify  as 
stated  in  affidavit  for  continuance,  the 
trial  court  may  proceed  with  the  trial. 
S.  V.  O'Neal,  136  La.  558,  67  S  365. 
462-33  In  re  Philadelphia,  B.  &  W. 
R.  Co.  (Del.),  105  A  676. 
462-34  Houston  Transp.  Co.  v.  Paine 
(Tex.  Civ.),  193  SW  188. 
[a]  Incapacitating  illness  pennanent. 
Where  witness  is  ill  and  there  is  no 
likelihood  of  his  ever  being,  able  to 
attend,  it  is  not  an  abuse  of  discretion 
to  refuse  continuance.  McAllister  v. 
S.,  17  Ga.  App.  159,  86  SE  412;  Burn- 
sed  V.  S.,  14  Ga.  App.  832,  82  SE  595. 
463-37  McCarty  v.  S.,  10  Okl.  Cr. 
407,  136  P  1122;  Coprew  v.  S.  (Tex. 
Cr.),  202  ,SW  81;  Jordan  v. '  S.,  78 
Tex.  Cr.  651,  182  SW  890;  Wood  v.  S., 
78  Tex.  Cr.  654,  182  SW  1122;  Brown 
V.  S.,  72  Tex.  Cr.  33,  160  SW  374; 
Meadows  v.  S.,  69  Tex.  Cr.  116,  154 
SW  546;  Bagland  v.  S.,  187  Tex.  Cr.  5, 
153  SW  1137;  Hart  v.  S.,  67  Tex.  Cr. 
497,  150  SW  188;  Bost  v.  S.,  64  Tex.  Cr. 
464,   144  SW   589.     See   Creacy  v.   S., 

73  Tex.  Cr.  527,  166  SW  162. 

[a]  Where  probability  appears,  and 
the  case  is  brought  to  trial  with  un- 
usual haste,  continuance  should  have 
been  granted.  S.  v.  Musselman,  101 
Wash.  330,  172  P  346,  LEA  1918E,  523. 
463-38  Union  P.  R.  Co.  v.  Gill,  60 
Colo.  417,  153  P  762;  Freeman  v.  At- 
lanta, 15  Ga.  App.  421,  83  SE  436; 
Smith  V.  S.,  13  Ga.  App.  32,  78  SE 
685;  Freeman  v.  Atlanta,  12  Ga.  App. 
564,  77  SE  891;  S.  v.  Cannon,  26  Ida. 
182,  140  P  963  (granting  postponement 
where  neither  court  nor  state  was  in- 
convenienced) ;  Gill  V.  8.  (Tex.  Cr.), 
208  SW  926;  Ellis  v.  S.,  79  Tex.  Cr. 
461,  185  SW  997;  Galvan  v.  S.,  77  Tex. 
Cr.   646,   179    SW   875;    Ealeigh   v.   S., 

74  Tex.  Cr.  484,  168  SW  1050;  Dukes 
V.  S.,  74  Tex.  Cr.  300,  168  SW  96; 
Brown  v.  S.,  72  Tex.  Cr.  33,  16'u  SW 
374;   Giles  v.  S.,  70  Tex.  Cr.  550,  157 


SW  943;  Claussen  v.  S.,  70  Tex.  Cr:  607 
157  SW  477;  Cole  v.  S.,  70  Tex.  Or. 
459,  156  SW  929;  Oaples  v.  S.,  69  Tex. 
Cr.  394,  155  SW  267;  Pierce  v.  8.,  69 
Tex.  Cr.  175,  154  SW  559;  Fletcher  v. 
S.,  69  Tex.  Cr.  135,  153  SW  1134;  Log- 
gins  V.  a.,  67  Tex.  Cr.  438,  149  SW 
170;   Robinson  v.  S.,  66   Tex.  Cr.  138, 

145  SW  345;  Wade  v.  S.,  65  Tex.  Cr. 
125,  144  SW  246;  Melton  v.  S.,  63 
Tex.  Cr.  573,  140  SW  781. 
463-39  Tongs  v.  S.,  130  Ark.  344, 
197  SW  573;  S.  v.  Henry  (Del.),  105 
A  849;  White  v.  S.  (Tex.  Cr.),  199  SW 
1117;  Simmons  v.  S.,  69  Tex.  Cr.  624, 
155  SW  229;  Yarborough  v.  S.,  66  Tex. 
Cr.  324,  147  SW  270;  Hogue  v.  S.,  65 
Tex.  Cr.  539,  146  SW  905;  Robinson 
V.  S.,  66  Tex.  Cr.  138,  145  SW  345. 
463-41  S.  V.  Hawthorn,  134  La.  979, 
64  S  873;  S.  v.  Millroy,  103  Wash. 
193,  174  P   10. 

[a]  After  due  diligence  exercised. 
Where  accused  had  exercised  due  dili- 
gence in  trying  to  obtain  testimony  of 
non-resident  witnesses  it  was  error  to 
refuse  continuance,  accused  being  en- 
titled to  have  such  evidence  weighed 
by  jury  regardless  of  fact  that  it 
would  probably  not  have  affected  the 
result.  Brown  v.  S.,  71  Tex.  Cr.  353, 
162  SW  339. 

463-42  Curtis  v.  S.,  9  Ala.  App.  36, 
63  S  743;  Bruder  v.  S.,  110  Ark.  402, 
161  SW  1067;  Hays  v.  S.,  16  Ga.  App. 
20,  84  SE  497;  Tolbert  v.  S.,  12  Ga. 
App.  685,  78  SE  131;  Maddox  v.  S.,  10 
Okl.  Cr.  569,  139  P  994. 
464-43  Oliver  v.  S.,  70  Tex.  Cr.  140, 
159  SW  235. 

[a]  Continuance  denied. — Blount  v.  S., 
18  Ga.  App.  204,  89  SE  78;  Wooten  v. 
S.,  17  Ga.  App.  333,  86  SE  740;  Daven- 
port V.  S.,  12  Ga.  App.  565,  77  SE  830: 
S.  ■».  Daniels,  164  N.  C.  464,  79 '  SE 
953;  Baker  v.  S.,  79  Tex.  Cr.  510,  187 
SW  949;  McKelvey  v.  S.,  69  Tex.  Cr. 
638,  155  SW  932;  Wade  v.  S.,  65  Tex. 
Cr.  125,  144  SW  246.  See  Baker  «. 
Langan,  165  la.  346,  145  NW  513. 
464-44    Gentry  v.  S.,  11  Okl.  Cr.  355, 

146  P  719;  Pierce  v.  S.,  69  Tex.  Cr. 
175,  154  SW  559;  Giles  v.  S.,  66  Tex. 
Cr.  638,  148  SW  317;-  Dowd  v.  S.,  66 
Tex.  Cr.  580,  148  SW  304. 
464-48  Satterwhite  v.  S.,  78  Tex, 
Cr.  309,  181  SW  462. 

464-49  McElroy  v.  &.,  100  Ark.  301, 
140  SW  8;  Wrenn  v.  S.,  12  Ga.  App. 
694,  78  SE  202;  Tate  v.  S.,  66  Tex.  Cr. 
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198,    146    SW    169.     See    Cooley    v.    S. 
(Tex.  Cr.),  203  SW  356. 
465-50      Mayfield   v.   Miles,   266  111. 
186,    107    NE    152;    Miller    v.   Burgess 
(Tex.  Civ.),  154  SW  591. 
[a]  Costs  on  an  adjournment  by  agree- 
ment only  include  such  as  are  taxable 
by  law.  Stanley  Hoisting  Co.  v.  Eealty 
&  Const.  Co.,  149  NTS  523. 
465-51       Pekin     Cooperage     Co.     v. 
Doughten,  117  Ark.  410,  174  SW  1189. 
465-52     [a]  Correspondence  between 
attorneys  is  not   binding   on  plaintiff. 
Meredith  v.  Boman,  49  Mont.  204,  141 
P.   643. 

465-55  Norman  v.  U.  C.  T.,  163  Mo. 
App.  175,  145  SW  853. 
[a]  To  conform  to  evidence. — Amend- 
ment made  in  personal  injury  case  to 
conform  to  evidence  adduced.  Yates 
V.  E.  Co.,  7  Penne.  (Del.)-  472,  82  A 
27. 

465-56  Stewart  v.  U.  S.,  236  Fed. 
838,  150  CCA  100;  Francis  v.  Western 
Screen  Co.,  22  Cal.  App.  32,  133  P  327; 
Hill  V.  Harris,  11  Ga.  App.  358,  75  SE 
518;  Wellman  v.  O'Connor-Martin  Co., 
178  Mich.  682,  146  NW  289;  Turnbow 
f.  Eys.  Co.  (Mo.),  211  SW  41;  Dock- 
ory  V.  Morse  Co.,  172  N.  C.  529,  90 
SE  501;  Van  Abel  v.  Wemmering,  33 
S.  D.  544,  146  NW  697;  Gulf,  etc.  By. 
Co.  V.  Stubbs  (Tex.  Civ.),  166  SW  699; 
Texarkana    v.    Williams     (Tex.     Civ.), 

146  SW  333.  See  Louisville  &  N.  B. 
Co.  V.  Tuggle's  Admr.,  151  Ky.  409, 
152  SW  270. 

465-57  Springsteen  v.  Lewis  (CCA), 
259  Fed.  518;  McDowell  v.  Grain  Co., 
177  la.  744,  157  NW  173;  Western  Life 
Ins.  Co.  V.  Giltnane,  157  Ky.  275,  163 
SW  192;  Downs  v.  Cassidy,  47  Mont. 
471,  133  P  106,  AnnCasl915B,  1155; 
Harnedy  v.  Del  Sesto  (E.  I.),  100  A 
391;  Adams  v.  Adams,  79  W.  Va.  546, 
92  SE  463. 

465-58  Charlesworth  v.  Exp.  Co., 
117  Me.  219,  103  A  358;  Euscyk  «. 
Detroit  United  By.  Co.,  180  Mich.  399, 

147  NW  514;  Bronner  v.  Bodenheimer, 
165  NYS  374;  Bradkin  Eealty  Co.  v. 
Lesser,  156  NYS  707;  Bly  v.  Pool 
(OW.),  159  P  511;  Hazelton  v.  S.,  8 
Okl.  Cr.  184,  126  P  703;  Missouri  Biver 
Trans.  Co.  v.  Minneapolis,  etc.  By.  Co., 
34  S.  D.  1,  147  NW  82. 

466-59  Kentucky  T.  &  T.  Co.  v. 
Waits,  167  Ky.  236,  180  SW  356; 
Manufacturers'  Finance  Co.  v.  Dyches, 
101  S.  C.  527,  86  SE   1;   Van  Abel  v. 


Wemmering,  33  S.  D. .  644  146  NW 
697;  Burger  v.  Covert,  75  Wash.  528, 
135  P  30. 

[a]  Bringing  in  new  parties  with  no 
interest  in  land,  and  from  whom  de- 
fendant did  not  claim  did  not  require 
a  continuance  asked.  Mortimer  v. 
Jackson  (Tex.  Civ.),  155  SW  341. 
466-60  Kelly  v.  Cole,  168  Ky.  215, 
181  SW  1099;  Gardner  v.  Alexander, 
167  Ky.  599,  181  SW  180;  Charles- 
worth  V.  Exp.  Co.,  117  Me.  219,  103  A 
358;  Towle  v.  St.  Joseph  (Mo.  App.), 
185  SW  1151;  Harris  v.  S.,  9  Okl.  Cr. 
658,  132  P  1121;  Missouri  Biver  Trans. 
Co.  V.  Minneapolis,  etc.  By.  Co.,  34  S. 
D.  1,  147  N.  W.  82;  Hahl  v.  Davidson 
(Tex.  Civ.),  202  SW  792;  Da  Moth  & 
Eose  V.  Hillsboro  Ind.  Sch.  Dist.  (Tex. 
Civ.),  186  SW  437;  Commonwealth  B. 
&  C.  Ins.  Co.  V.  Bryant  (Tex.  Civ.), 
185  SW  979;  Memphis  Cotton  Oil  Co. 
V.  Gist  (Tex.  Civ.),  179  SW  1090.  See 
Moss  V.  Hunter,  188  Mo.  App.  391,  174 
SW  212. 

[a]  Where  substantially  the  same  neg- 
ligence was  charged,  (1)  refusal  to 
continue  because  of  surprise  is  not 
abuse  of  discretion.  Bell  ij.  Coal  Co., 
272  111.  576,  112  NE  311;  Jackson  v.  B. 
Co.,  171  Mo.  App.  430,  156  SW  1005. 
(2)  But  if  a  new  issue  of  negligence 
is  raised  by  amendment  to  pleading 
a  continuance  may  be  granted.  Wood 
V.  General  By.  Signal  Co.,  161  Wis.  71, 
151  NW  269. 

[b]  In  Michigan  the  rule  is  to  allow 
a  continuance  whenever  surprise  is 
claimed  under  such  conditions  as  rea- 
sonably justify  the  claim,  and  when 
time  is  asked  to  produce  further  testi- 
mony. Crerkin  v.  Brown  &  Sehler  Co., 
177  Mich.  45,  143  NW  48;  Berry  v.  B. 
Co.,  172  Mich.  181,  138  NW  1038; 
Leonard  «.  Leahy,  169  Mich.  406  135 
NW  335;  Lester  v.  Thompson,  91  Mich. 
245,  51  NW  893. 

466-61  Kansas  City  So,  By.  Co.  «. 
Leslie,  112  Ark.  305,  167  SW  83,  Ann- 
Casl915B,  834;  Baker  v.  Millinery  Co., 
193  111.  App.  507;  Wilson  v.  Chicago, 
etc.  By.  Co.,  161  la.  191,  142  NW  54; 
Ellis  V.  Wahl,  180  Mo.  App.  507,  167 
SW  582;  Chicago  By.  Co.  v.  Trout 
(Tex.  Civ.),  152  SW  1137;  Hood  v. 
Gerrick,  69  Wash.  607,  125  P  956. 
[a]  Increasing  demand.  —  Where  in 
ejectment  plaintiff  was  permitted  to 
insert  the  word  "so"  between  thfe 
words    "being    entitled"    and    raising 
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damages  from  $100  to  $800  this  was 
not  enough  to  entitle  defendant  to  a 
continuance.  Idalia  Realty  Co.  v. 
Norman,  259  Mo.  619,  168  SW  749. 
[b]  On  appeal  from  justice's  court. 
Filing  amended  complaint  on  appeal 
from  justice's  court  is  not  in  itself 
ground  for  continuance  where  no  new 
cause  of  action  is  set  up.  Eoherts  v. 
Baltimore  E.  Co.,  72  W.  Va.  370,  78 
SE   357. 

'  [c]  A  mere  amplification  of  pleading 
does"  not  entitle  the  other  party  to  a 
continuance.  Myers  v.  Hook,  11  Ga. 
App.  517,  75  SB  833. 
,[d]  Ohligation  the  same.v-New  mat- 
ter not  increasing  obligation  under 
facts  in  original  does  not  entitle  one  to 
a  continuance.  Pullman  Co.  v.  Finley, 
20  Wyo.  456,  125  P  380. 
466-62  [a]  Where  no  reason  is  giv- 
en it  is  not  an  abuse  of  discretion  to 
refuse  continuance.  Lewisville  Light 
Co.  V.  Lester,  109  Ark.  545,  160  SW 
861;  Hobson  ii.  St.  Louis,  etc.  E.  Co., 
180    111.    App.    84. 

[b]  Affidavits.  —  In  Kentucky,  the 
pafty  must  inform  the  court  by  affi- 
davit stating  why  the  amended  plead- 
ing is  of  such  a  nature  as  that  he 
cannot  be  ready  for  trial.  Phoenix- 
Jellico  Coal  Co.  v.  Grant,  159  Ky.  95, 
166  SW  812. 

467-63  Crawford  v.  Crawford,  139 
Ga.  394,  77  SE  557;  Lundy  v.  Living- 
ston, 11  Ga.  App.  804,  76  SE  594. 
467-64  Mayfield  v.  Miles,  266  111. 
186,  107  NE  152;  Nat.  Casket  Co.  v. 
Sweet  (Mass.),  109  NE  942;  Troll  v. 
Prudential  Ins.  Co.,  172  Mo.  App.  12, 
154  SW  869;  Harrison  v.  8.,  69  Tex. 
Cr.  152,  151  ^W  552. 

[a]  Matter  of  discretion. — S.  v.  Me- 
Quillin,  246  Mo.  517,  152   SW  347. 

[b]  Affidavit  must  state  that  a  trial 
in  other  court  was  a  necessity  in  order 
to  obtain  all  relief  he  was  seeking  in 
the  two  suits.  White  v.  Herhold,  182 
111.  App.  477. 

[c]  Pendency  of  suit  in  federal  court 
no  legal  ground  for  continuance  of  suit 
in  state  court.  Boynton  v.  Brown,  103 
Ark.   513,   145   SW   242. 

[d]  Different  parties. — Continuance  is 
properly  denied  to  await  trial  of  an- 
other defendant  in  another  court. 
Price  V.  S.,  68  Tex.  Cr.  556,  152  SW 
640. 

[e]  Where  a  party  is  interested  in 
two  court  proceedings  he  is  bound  by 


the  first  notice  of  trial,  and  the  re- 
quirement for  his  presence  at  that  trial 
is  reasonable  ground  for  a  continuance 
in  the  other.  Neven  v,  Neven,  38  Nev. 
541,  148  P  354,  154  P  78,  cit.  Pinan  v.- 
Millmore,  1  Mich.  N.  P.  172. 

[f]  Where  witnesses  are  indicted  for 
a  separate  offense,  and  not  as  accom- 
plices, it  is  not  necessary  to  postpone 
the  trial  until  they  have  been  tried. 
McKelvey  v.  S.,  69  Tex.  Cr.  538,  155 
SW  932. 

[g]  Pendency  of  appeal. — ^Brown  i>. 
Simpso?!  (Mo.),  201  SW  898. 
467-66      Kyle    v.   Moran,    168   NTS 
686. 

468-6S       See    Satterwhite    v.   S.,   78 
Tex.    Cr.    309,    181    SW   462. 
46S-69    Truitt  v.  C,  177  Ky.  397,  197 
SW  797. 

468-72  Shaffer  v.  Ter.,  14  Ariz.  329, 
127  P  746;  Yates  v.  S.,  17  Ga.  App. 
346,  86  SE  783;  Walker  v.  S.,  11  Ga. 
App.  251,  74  SE  1100;  S.  v.  Levich,  174 
la.  688,  156  NW  824;  Allen  v.  C,  168 
Ky.  325,  182  SW  176;  Samuels  v.  C, 
154  Ky.  758,  159  SW  575;  S.  v.  Flick 
(Mo.  App.),  179  SW  768;  Harris  v.  S., 
9  Okl.  Cr.  658,  132  P  1121. 
468-73  Futeh  v.  Quinn-Marshall  Co., 
14  Ga.  App.  692,  82  SE  55. 

[a]  Discretionary  with  court. — Holly- 
wood V.  S.,  19  Wyo.  493,  120  P  471,  re- 
hear, denied,  122  P  588,  AnnCasl9l3E, 
218. 

[b]  Waiting  for  fee. — Where  three 
weeks  before  trial  accused  and  attor- 
neys agreed  that  latter  should  do  no- 
thing until  fee  was  paid,  this  is  no 
ground  for  continuance  for  lack  of 
time  to  prepare  for  trial.  Quinton  ». 
S.,  10  Okl.  Cr.  520,  139  P  705. 

[c]  Want  of  time  to  consult  author- 
ities is  not  sufficient  ground.  Wright 
V.  C,  114  Va.  872,  77  SB  503. 
469-74  Myers  v.  U.  S.,  223  Fed.  919, 
139  CCA  399;  Central  C.  &  C.  Co.  v. 
Graham,  129  Ark.  560,  196  SW  940; 
Bank  of  Eaymondville  v.  Safe  Co.  (Mo. 
App.),   184   SW   1176. 

[a]  Neglect  of  counsel  no  grounds  for 
continuance. — S.  v.  Nones,  88  N.  J.  L. 
460,  97  A  66. 

[b]  Due  diligence  in  preparing  de- 
fense is  not  excused  by  withdrawing  a 
plea  of  not  guilty  to  file  a  plea  in 
abatement.  Ter.  v.  Torres,  16  N.  M. 
615,  121   P  27. 

469-75  Futch  v.  Quinn-Marshall  Co., 
14  Ga.  App.  692,  82  SB  55;  Hatfield  V, 
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Francis,  166  Ky.  114,  178  SW  1160; 
Preston  v.  J'aintsville,  158  Ky.  700, 
166  S"W  188. 

[a]  In  disl3arment  proceeding  where 
accused  did  not  claim  he  would  be  bet- 
ter prepared  with  evidence  if  hearing 
were  postponed,  it  was  not  prejudicial 
error  to  refuse  contiauanee  for  want 
of  time  to  prepare  his  defense.  In  re 
Condon,  166  la.  265,  147  NW  769. 
469-78  Compare  Braxley  v:  S.,  17 
Ga.  App.  196,  86  SE  425. 
469-80  Hagan  v.  S.,  66  Fla.  268,  63 
S  443. 

470-83  See  Hughes  v.  S.,  126  Tenn. 
40,  148  SW  543,  AnnCasl913D,  1262. 
But  see  S.  v.  Gordon,  S2  N.  D.  31,  155 
NW  59. 

471-91  Hartman  v.  Cold  Storage  Co., 
190  111.  App.  182;  Bent  v.  Slade,  189 
111.  App.  105;  Flack  V.  Wahl  (Mo. 
App.),  193  SW  56;  Kyle  v.  Moran,  168 
NYS  686;  Eobnett  v.  S  (Okl.  Or.),  178 
P  890;  Ealeigh  v.  S.,  74  Tex.  Cr.  484, 
168  SW  1050;  Ft.  Worth  v.  Eosen  (Tex. 
Civ.),  203  SW  84. 

[a]  The  surprise  must  be  such  as  can- 
not be  obviated  by  the  exercise  of  or- 
dinary care  and  due  diligence  on  part 
of  party  asking  for  continuance.  St. 
Louis,  etc.  E.  Co.  v.  Long,  41  Okl.  177, 
137  P  1156;  Missouri,  etc.  E.  Co.  V. 
Hoiton,  28  Okl.  815,  119  P  233. 

[b]  XTuexpected  evidence.  —  Where 
party  is  surprised  because  of  admis- 
sion of  evidence  he  may  move  for  a 
postponement  to  enable  him  to  produce 
counter  evidence.  Byrd  v.  Vanderburg, 
168  Mo.  App.  112,  151  SW  184. 

>[e]  Different  acts  relied  upon  In  sec- 
ond trial. — Where  defendant  was  tried 
0,  second  time  and  the  prosecutor  elect- 
ed to  rely  for  conviction  on  a  different 
act  than  the  one  submitted  to  the  first 
jury,  if  accused  is  taken  by  surprise 
and  unable  to  make  a  proper  showing 
he  should  be  granted  a  continuance. 
McCreary  v.  C,  163  Ky.  206,  173  SW 
351. 

471-92  Preferred  Ace.  Ins.  Co.  v. 
Patterson,  213  Fed.  595,  130  CCA  175; 
Williams  v.  Uzzell,  108  Ark.  241,  156 
SW  843;  Camp  «.  Chem.  Co.,  18  Ga. 
App.  416,  89  SE  491;  Thompson  v. 
Meiskey  Co.,  18  Ga.  App.  161,  89  SE 
80;  Moss  V.  Hunter,  188  Mo.  App.  391, 
174  SW  212;  Ter.  v.  Gallegos,  17  N.  M. 
409,  130,'P  245;  Watson  v.  Black  Moun- 
tain E.  .Co.,  164  N.  C.  176,  80  SE  175; 
Pollock  v.  Jordan,  22  N.  D.  132,  132 


NW  1000,  AnnCasl914A,  1264;  Shank- 
lin  V.  S.,  68  Tex.  Cr.  417,  152  SW  1063; 
St.  Louis  &  S.  F.  E.  Co.  v.  White  (Tex. 
Civ.),  160  SW  1128. 

[a]  Af&davit  must  show  that  there  is 
evidence  obtainable  to  meet  the 
change  in  pleading,  or  that  movant 
does  not  know  the  facts  and  desires 
time  to  ascertain  them.  New  Jersey 
Fire  Ins.  Co.  v.  Baird  (Tex.  Civ.),  187 
SW  356. 

[b]  A  motion  based  on  ground  of  sur- 
prise should  give  names  of  witnesses. 
Jenkins  v.  C,  167  Ky.  544,  180  SW 
961. 

[c]  Where  a  different  state  of  facts 
would  not  be  established  by  witnesses 
on  another  trial,  a  continuance  on 
ground  of  surprise  will  not  be  granted. 
Louisville  v.  Nicholls,  158  Ky.  516,  165 
SW   660. 

[d]  Variance.  —  Defendant  entitled  to 
a  continuance  when  he  has  been  sur- 
prised by  a  material  variance  between 
the  pleading  and  the  proof  offered. 
McDonald  v.  Const.  Co.,  183  Mo.  App. 
415,  166  SW  1087. 

[e]  Surprise  because  of  discharge  of 
jury. — Where  a  case  had  been  set  for 
trial  on  a  certain  day  for  accommoda- 
tion of  parties,  witnesses,  and  attor- 
neys, defendants  could  not  assume 
merely  because  the  common-law  jury 
had  been  discharged  by  court  that 
there  would  be  no  further  trials.  Gah- 
ren  v.  Nat.  Bank,  157  Ky.  266,  162  SW 
1135. 

[f]  Where  a  witness  has  been  im- 
properly allowed  to  testify,  and  de- 
fendant is  surprised,  he  must  file  mo- 
tion for  continuance,  settiug  up  facts 
constituting  the  surprise,  showing 
how  he  will  be  injured  by  the  testi- 
mony, why  he  should  have  additional 
time  to  prepare,  and  what  evidence  he 
could  produce,  if  any,  to  rebut  the 
testimony.  A  failure  4o  do  this  con- 
stitutes a  waiver  of  objection  to  the 
testimony.  Ostendorf  v.  S.,  8  Okl.  Cr. 
360,  128  P  143. 

471-93  Burdick  v.  Valerius,  172  111. 
App.  267;  Moss  v.  Hunter,  188  Mo. 
App.  391,  174  SW  212. 
[a]  The  affidavit  must  show  wherein 
and  how  movant  is  not  prepared  and 
how  or  why  he  will  be  better  prepared 
if  continuance  is  gp-anted.  Georgia 
Life  Ins.  Co.  v.  Harvey,  143  Ga.  786, 
85  SE  1036;  Hyer  v.  Holmes  &  Co.,  12 
Ga.  App.  837,  79  SE  58;  Bell  v.  Coal 
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Co.,  272  111.  576,  112  NB  311;  Britton 
V.  Transfer  Co.,  155  111.  App.  317. 
471-94  Pennsylvania  Co.  v.  Tanger, 
231  Fed.  851,  146  CCA  47;  Younge  v. 
U.  a,  223  Fed.  941,  139  CCA  421;  Gar- 
retson  v.  Indem.  Co.,  175  la.  172,  157 
NW  160;  Daly  v.  Mines  Co.,  39  Nev. 
14,  151  P  514,  168  P  285;  Moses  v. 
Craig,  77  N.  H.  586,  95  A  148;  Hart- 
ley-Zeigler  Co.  v.  Bacon,  251  Pa.  87,  96 
A  257;  Sanford  v.  S.,  79  Tex.  Cr.  346, 
185  SW  22. 

[a]  Allowing  juiy  to  separate  in  a 
criminal  case  is  ground  for  continu- 
ance. C.  V.  Eonello,  251  Pa.  329,  96 
A  826. 

[b]  Conviction  of  defendant's  father 
the  day  before  on  the  same  evidence 
is  not  sufficient  ground.  Sutton  v.  S., 
18  Ga.  App.  162,  88  SE  1005;  Sutton  v. 
a.,  18  Ga.  App.  28,  88  SE  744. 

[c]  If  a  prosecution  is  based  on  the 
same  act  upon  which  defendant  has 
been  convicted,  motion  to  postpone  lat- 
ter ease  until  former  has  been  dis- 
posed of  on  appeal  should  be  granted. 
Barnes  v.  S.,  79  Tex.  Cr.  395,  185  SW 
2. 

[d]  To  make  new  parties. — Brady  v. 
Cape   (Tex.  Civ.),  187  SW  678. 

[e]  To  file  answer. — Defendant  not 
entitled  to  a  continuance  to  file  an 
answer  after  overruling  of  a  demurrer. 
Baird  v.  Prewitt,  158  Ky.  793,  166  SW 
771. 

[f]  Too  many  witnesses  summoned. 
The  fact  tliat  the  state  has  summoned 
more  witnesses  than  it  was  entitled  to 
is  no  ground  for  continuance.  S.  i?. 
Anderson,  135  La.  326,  65  S  478. 

[g]  Absence  of  witness  because  of 
Jewish  holiday,  which  he  observes. 
Von  Eaitz  v.  Ankus,  173  NYS  411. 
473-4  fa]  That  there  were  no  qual- 
ified regular  jurors  is  no  ground  where 
case  had  been  tried  and  jury  disagreed 
at  that  term  of  court.  Branch  v.  S., 
73  Tex.  Cr.  471,  165  SW  605. 
472-7  Johnson  v.  By.  Co.,  87  Vt. 
519,  90  A  507. 

473-9  Albert  Hass  Lumb.  Co.  v.  Gib- 
son, 172  Ala.  Ill,  54  S  994,  AnnCas 
1913D,   497. 

473-10  Purvis  v.  Baste,  144  Ga.  16, 
85  SB  1012;  Texas  M.  E.  Co.  v.  Truss 
(Tex.  Civ.),  186  SW  249;  Steenstrup  v. 
Toledo  F.  &.  M.  Co.,  66  Wash.  101,  119 
P  16,  AnnCasl913C,  427. 
473-12  [a]  Continuance  to  obtain 
a  severance  will  not  be  granted,  and 


where  a  severance  involves  a  contin- 
uance it  will  not  be  granted  as  a  rule. 
S.  V.  Bossone,  88  N.  J.  L.  45,  95  A 
969;  Ortiz  v.  S.,  68  Tex.  Cr.  524,  151 
SW  1056. 

473-15  Lowrie  v.  Ca,st]e,  225  Mass. 
37,  113  NB  206. 

473-16  Pierce  Pub.  Co.  «.  Studios, 
192  111.  App.  347;  Kepley  v.  Dingman, 
36  Okl.  771,  130  P  284. 
[a]  Necessity  of  a  showing. — A  judge 
of  circuit  court  cannot,  merely  follow- 
ing a  practise  of  his  court,  continue  a 
cause  without  a  showing.  MeBryde 
Est.  V.  Gay,  14  Haw.  313. 
473-18  [a]  A  mere  request  or  state- 
ment of  inability  to  meet  issues  pre- 
sented by  amended  complaint  is  not 
sufficient.  Pollock  v.  Jordon,  22  N.  D. 
132,  132  NW  1000,  AnnCasl914A,  1264. 
473-19  Mazitelli  v.  Crane,  35  Cal. 
App.  264,  169  P  721;  Phoenix-Jellieo 
Coal  Co.  V.  Grant,  159  Ky.  95,  166  SW 
812;  S.  V.  Turner,  133  La.  565,  63  S 
169;  Moss  v.  Hunter,  188  Mo.  App. 
391,  174  SW  212;  Clay  Co.  Oil  &  Pipe 
Line  Co.  v.  Markowitz  (Tex.  Civ.), 
139  SW  924. 

[a]  Application  must  be  written. — 
Lynch  v.  Bernhardt  (Tex.  Civ.),  201 
SW  1051. 

474-20  Hazelrigg  v.  Naranjo  (Tex. 
Civ.),  184  SW  316;  Bartrug  v.  Bdgell, 
80  W.  Va.  220,  92  SE  438. 
[a]  Mere  conclusions  are  not  suffi- 
cient. For  example,  a  statement  that 
defendant  is  "unable  to  attend  the 
trial"  is  a  conclusion  and  insufficient. 
Eichmire  v.  Neeves,  182  111.  App.  77. 
474-21  Bellamy  v.  S.  (Ga.  App.),  97 
SB  276. 

474-22  Braxley  v.  S.,  17  Ga.  App. 
196,  86  SE  425;  S.  v.  Jacoby  (N.  M.), 
180  P  462. 

474-23  Tompkins  v.  American  Land 
Co.,  139  Ga.  377,  77  SE  623;  Perry  v. 
S.,  63  Tex.  Cr.  637,  141  «W  209. 
475-24  BoUes  v.  Carson  (Fla.),  74 
8  509;  Eobyn  v.  Van  der  Weide,  178 
la.  608,  159  NW  1034;  Truitt  v.  C, 
177  Ky.  397,  197  SW  797;  Anthony  f. 
Cowell  Co.,  40  E.  I.  1,  99  A  641; 
Apache  C.  0.  &  Mfg.  Co.  v.  Watkins 
(Tex.  Civ.),  189  SW  1083;  Western 
Warehouse  Co.  v.  Flynt  (Tex.  Civ.), 
149   SW   789. 

475-26  American  Nat.  Ins.  Co.  v. 
White,  126  Ark.  483,  191  SW  25;  Teal 
V.  a.,  17  Ga.  App.  324,  86  SE  739; 
Donthitt    V.    G.,    179    Ky.    192,    200 
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SW  466;  Diet  V.  S.,  10  Okl.  Cr.  497,  139 
P  322;  P.  V.  Roman,  18  P.E.  217;  CoflEey 
V.  S.  (Tex.  Cr.),  198  SW  326;  Claussen 
V.  S.,  70  Tex.  Cr.  607,  157  SW  477; 
S.  V.  Alie  (W.  Ta.),  96  SE  1011. 
[a]  Name  of  ^1101683  must  appear  in 
affidavit.  S.  v.  Peters,  258  Mo.  334, 
167  SW  520. 

475-28  Hall  v.  Langford,  18  Ga. 
App.  73,  88  SE  918;  S.  v.  Allen,  20  Ida. 
263,  117  P  849;  S.  v.  Analla,  18  N.  M. 
294,  136  P  600;  Boswell  v.  S.,  8  Okl. 
Cr.  152,  126  P  826;  S.  v.  Davis,  33 
S.  D.  243,  145  NW  719;  Marshall  v.  S. 
(Tex.  Cr.),  200  S.  W.  836;  Tores  v.  S., 
74  Tex.  Cr.  37,  166  SW  523;  Barnhart 
V.  Ey.  Co.,  107  Tex.  638,  184  SW  176; 
Eyneh  -v.  Bernhardt  (Tex.  Civ.),  201 
SW  1051;  Hazelrigg  v.  Naranjo  (Tex. 
Civ.),  184  SW  316;  S.  v.  Parley,  78 
W.  Va.  471,  89  SE  738. 
[a]  Wlieie  the  immaterial  nature  of 
the  evidence  is  shown  by  the  absent 
witness'  affidavit  the  motion  will  be 
denied.  Smith  v.  Huff  (Tex.  Civ.),  164 
SW  429. 

476-29  Foster  v.  S.,  11  Okl.  Cr.  25, 
141  P  449. 

476-30  Fla.  East  Coast  E.  Co.  v. 
Smith,  61  Fla.  218,  65  S  871;  Miller 
tv.  Carney,  182  III.  App.  535;  In  re 
Millard's  Est.,  161  la.  212,  141  NW 
1050;  Moseley  v.  S.  (Okl.),  157  P  708; 
Pimental  v.  Gutierrez,  14  Phil.  Isl.  49; 
Brown  v.  S.  (Tex.  Cr.),  215  SW  97. 
See  Bosley  v.  S.,  69  Tex.  Cr.  100,  153 
SW  878. 

476-31  Sherman  Mach.  &  Iron 
Works  17.  Mfg.  Co.,  51  Okl.  353,  151 
P.  1181. 

476-32  Hagan  «.  S.,  66  Fla.  268  63 
S  443;  Simons  V.  Mathis,  17  Ga.  App. 
588,  87  SE  845;  Teal  v.  S.,  17  Ga.  App. 
324,  86  SE  739;  Pyal  v.  S.  (Okl.  Cr.). 
182  P  253;  Eomine  v.  S.,  10  Okl.  Cr. 
350,  136  P  775;  Key  v.  S.,  10  Okl.  Cr. 
206,  135  P  950  y  Pace  v.  8.,  69  Tex.  Cr. 
27,  153  SW   132;    Tate  v.  S.,   66  Tex. 

'  Cr.    198,    146    SW    169;    Sandoloski   v. 

.  S.,  65  Tex.  Cr.  33,  143  SW  151. 
476-33  Watson  v.  Dev.  Co.,  22  Cal. 
App.  556,  135  P  511;  Ward  v.  Atkin- 
son, 22  Colo.  App.  134,  123  P  120;  S. 
V.  Honey,  2  Boyee  (Del.)  452,  80  A 
38;  PastoriuB  v.  Whidby  (Fla.),  80  S 
513;  The  Queen  v.  Ah  Kaio,  8  Haw. 
466;  S.  V.  Allen,  20  Ida.  263,  117  P  849; 
Miller  v.  Carney,  182  111.  App.  535; 
Torpedo  Top  Co.  v.  Ins.  Co.;  162  III. 
App.   338;   P.  V.   Emaus    (Mieh.),   174 


NW  180;  S.  V.  Ingraham,  118  Minn. 
13,  136  NW  258;  Boswell  v.  S.,  8 
Okl.  Cr.  152,  126  P  826;  S.  V.  Waring, 
109  S.  C.  52,  95  SE  143;  Ellis  v.  S.,  79 
Tex.  Cr.  461,  185  SW  997;  Harris  v. 
S.,  72  Tex.  Cr.  117,  167  SW  43;  Tores 
c.  S.,  74  Tex.  Cr.  37,  166  SW  523; 
Davis  V.  S„  69  Tex.  Cr.  86,  154  SW 
226;  Paige  v.  Menke  (Tex.  Civ.),  158 
SW  1030. 

477-34  Coates  v.  S.  (Tex.  Cr.),  203 
SW  904. 

477-35  Newhouse  Mill  &  Lumb.  Co. 
V.  Keller,  103  Ark.  538,  146  SW  855; 
S.  V.  Weber  (Mo.),  188  SW  122;  Pease 
V.  8.  (Tex.  Civ.),  155  SW  657. 
477-36  Nix  v.  S.,  124  Ark.  599,  187 
SW  308;  S.  V.  Probert,  19  N.  M.  13, 
140  P  1108;  S.  V.  Analla,  18  N.  M.  294, 
136  P  600;  Wood  V.  French,  39  Okl. 
685,  136  P  734. 

477-37  Nix  v.  S.,  124  Ark.  599,  187 
SW  308;  P.  r.  Sliger,  17  Oal.  App. 
464,  120  P  40;  Union  P.  E.  Co.  v.  Gill, 
60  Colo.  417,  153  P  762;  Moulton  V. 
S.,  18  Ga.  App.  285,  89  SE  341;  Black 
V.  Downs,  176  111.  App.  358;  Torpedo 
Top  Co.  V.  Ins.  Co.,  162  111.  App.  338; 
Fry  V.  Hoffman,  54  Ind.  App.  434, 
102  NE  167,  rehear,  denied,  103  NE 
15;  Stearns  Coal  &  L.  Co.  v.  Williams, 
177  Ky.  698,  198  SW  54;  Moseley 
V.  S.  (Okl.),  157  P  708;  Eomine  v. 
a.,  10  Okl.  Cr.  350,  136  P  775;  Gregg 
V.  Kingfisher,  8  Okl.  Cr.  8,  125  P 
1093;  Puig  V.  Soto,  18  P.  E.  130;  8. 
V.  Davies,  33  S.  D.  243,  145  NW  719; 
Barnhart  v.  Ey.  Co.,  107  Tex.  638, 
184  SW  176;  Terrell  v.  8.,  81  Tex.  Cr. 
647,  197  SW  1107;  Murrell  v.  S.  (Tex. 
Cr.),  184  SW  831;  Eoberts  v.  8.,  78 
Tex.  Cr.  317,  180  SW  1079;  Davis  v. 
S.,  69  Tex.  Cr.  86,  154  SW  226;  Paige 
V.  Menke  (Tex.  Civ.),  158  SW  1030: 
Thompson  v.  Hart  (Tex.  Civ.),  157  S 
W  184;  S.  V.  Farley,  78  W.  Va.  471, 
89  SE  738. 

[a]  First  appUcatlon  may  be  OTer- 
ruled,  in  discretion  of  court,  where  af- 
fidavit fails  to  state  due  diligence  had 
been  used.  Consumers'  Lignite  Co.  v. 
Hubner  (Tex.  Civ.),  154  SW  249. 
477-38  Smedley  v.  S.,  130  Ark.  149, 
197  SW  275;  Pool  v.  S.,  121  Ark.  17, 
180  SW  339;  P.  v.  Donaldson,  255  111. 
19,  99  NE  62,  AnnCasl913D,  90;  Part- 
low  V.  Mitchell  (Ind.  App.),  122  NE 
340;  North  Eiver  Ins.  Co.  v.  Dyche, 
163  Ky.  271,  173  SW  784;  Davis  v.  8., 
10  Okl.  Cr.  169,  135  P  438;  Boswell  v. 
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S.,  8  Okl.  Cr.  152,  126  P  826;  Giles 
V.  S.,  66  Tex.  Cr.  638,  148  SW  317; 
Thompson  v.  Hart  (Tex.  Civ.),  157 
SW  184. 

478-39  Watson  v.  Dev.  Co.,  22  Cal. 
App.  556,  135  P  511;  P.  v.  Sliger,  17 
Cal.  App.  464,  120  P  40;  P.  v.  Don- 
aldson, 255  111.  19,  99  NB  62;  Kansas 
City  M.  &  O.  E.  Co.  v.  James  (Tex. 
Civ.),  190  SW  1136. 
[a]  Merely  stating  due  diligence  has 
been  used  without  showing  what  dil- 
igence is  not  sufficient.  S.  «.  Cain,  247 
Mo.  700,  153  SW  1039. 
478-40  American  Nat.  Ins.  Co.  v. 
White,  126  Ark.  483,  191  SW  25;  Mere- 
dith V.  C,  148  Ky.  106,  146  SW  407; 
Eomine  v.  S.,  10  Okl.  Cr.  350,  136  P 
775;  Boswell  v.  S.,  8  Okl.  Cr.  152,  126 
P  826. 

478-41  S.  ■».  Nelson,  36  Nev.  403, 
136  P  377;  Boswell  v.  S.,  8  Okl.  Cr. 
152,   126  P   826. 

[a]  All  remedies  exhausted. — Must  af- 
firmatively show  in  application  that  all 
legal  remedies  to  secure  presence  of 
witness  have  been  exhausted.  Rose  v. 
S.,  8  Okl.  Cr.  294,  127  P  873. 
478-42  S.  V.  Allen,  20  Ida.  263,  117 
P  849;  Boswell  v.  S.,  8  Okl.  Cr.  152, 
126  P  826. 

478-43  Newhouse  Mill  &  Lumb.  Co. 
i;.  Keller,  103  Ark.  538,  146  SW  855; 
Boswell  V.  S.,  8  Okl.  Cr.  152,  126  P 
826;  Barnhart  v.  Kansas  City,  M.  &  O. 
Ey.  Co.  (Tex.),  184  SW  176. 
479-45  Ward  v.  Atkinson,  22  Colo. 
App.  134,  123  P  120. 
479-46  Beckman  v.  Waters,  163  Cal. 
581,  119  P  922;  S.  V.  Carlisle,  30  S.  D. 
475,  139  NW  127. 

479-47  Pyal  v.  S.  (Okl.  Cr.),  182  P 
253. 

479-48  Tompkins  v.  Land  Co.,  139 
Ga.  377,  77  SE  623;  Moulton  v.  S., 
18  Ga.  App.  285,  89  SE  341;  Simons 
V.  Mathis,  17  Ga.  App.  588,  87  SE  845; 
P.  V.  Donaldson,  255  111.  19,  99  NE 
62,  AnnCasl913D,  90;  Key  v.  S.,  10 
Okl.  Cr.  206,  135  P  950;  Coffey  v.  S. 
(Tex.  Cr.),  198  SW  326;  Perry  v.  S., 
63  Tex.  Cr.  637,  141  SW  209;  Carver 
Bros.  V.  Merrett  (Tex.  Civ.),  155  SW 
633. 

479-49     P.   V.   Barnnovich,    16     Cal. 
jApp.  427,  117  P  472. 
479-52     American   Nat.   Ins.     Co.    v. 
White,  126  Ark.  483,  191  SW  25;  Qilli- 
ard  V.  8.,  79  Tex.  Cr.  46,  182  SW  1136; 


Kansas  City,  M.  &  O.  E.  Co.  v.  Starr 

(Tex.  Civ.),  194  SW  637. 

480-54    In  re  Philadelphia,  B.  ^  W. 

E.  Co.   (Del.),  105  A  676;  Franklin  v. 

Ford,    13    Ga.    App.    469,    79    SE   366; 

Sherman  Mach.  Wks.  v.  Mfg.  Co.,  51 

Okl.  353,  151  P  1181. 

480-57    Where  motion  Is  not  legally 

verified  refusal  of  continuance  is  not 

error.    Western  Warehouse  Co.  v.  Flynt 

(Tex.  Civ.),  149  SW  789. 

480-60     Leonard  v.  S.,  17  Arjz.  293, 

151  P  947. 

480-61     Callaghan  v.  8.,  17  Ariz.  529, 

155  P  308;  Byars  v.  S.,  76  Tex.  Cr.  47, 

171  SW  1132. 

480-62     May  v.  8.,  77  Tex.  Cr.  580, 

179  SW  1176. 

480-63     Ward  v.  Atkinson,  22  Colo. 

App.  134,  123  P  120;  Voorhees  R.  Co. 

V.  Co.    (Del.),  105  A  786;   Brigman  v. 

City   of  Baxley,   17   Ga.   App.   591,  87 

SE   838.  , 

481-69    S.  V.  MeWilliams  (Mo.  App.), 

184  SW  96. 

481-70  Sorrell  v.  8.,  79  Tex.  Cr.  437, 
186  SW  336. 

[a]  If  verified  before  defendant's  at- 
torney, affidavit  will  be  stricken  out  on 
motion.     Hall   v.   S.,   79   Tex.   Cr.  463, 

185  SW  574., 

481-71  Bolar  v.  Browning,  168  Ky. 
273,  181  SW  1109;  Crane  v.  Hall,  165 
Ky.  827,  178  SW  1096. 
481-72  Wauhop  v.  Sawyer's  Heirs 
(Tex.  Civ.),  159  SW  185;  Continental 
Lumb.  Co.  V.  Wilroy  (Tex.  Civ.),  151 
SW  840.  See  White  v.  Herbold,  182 
111.  App.  477. 

481-73  S.  V.  Calhoun,  23  N.  M.  681, 
170  P  750. 

481-74  Fullbright  v.  Vincent,  18  Ga. 
App.  520,  89  SB  1055.  See  Maple- 
wood  Colliery  Co.  v.  Siebenmann,  182 
111.   App.   452. 

482-76     [a]  A  party  may  be  entitled 
to  make  an  oral  showing  in  support  of* 
his  application  for  continuance.  Brand 
V.  S.,  13  Ala.  App.  390,  69  S  379. 
482-78     Marcucci   !;.  Vowinckel,  164 
Cal.   693,    130   P   430;    Mountz   v.   Apt, 
51  Colo.  491,  119  P  150;  Sanford  v.  S., 
79  Tex.  Cr.  346,  185  SW  22. 
482-79     fa]     Before  case  is  noticed 
for  trial.     Eisentraut  v.  Cornelius,  147 
Wis.  282,  133  NW  34. 
rb]     waiting  till  day  of  trial  is  too 
late  when  suit  had  been  pending  six 
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months.  Livermore  v.  Ayres,  86  Kan. 
50,  119  P  549. 

482-84  P.  V.  Ponchette,  30  Cal.  App. 
399,  158  P  338. 

482-85  S.  V.  Sehrum,  255  Mo.  273, 
164  SW   202.  ■ 

483-86  Miller  v.  Trainmen,  282  111. 
430,  118   NE   713. 

[a]  Too  late  after  verdict. — Peebles 
c.  S.,  105  Miss.  834,  63  S  271. 
483-87  Dieckmann  v.  Merkh,  20  Cal. 
App.  655,  130  P  27;  Wood  Transfer  Co. 
V.  Shelton,  180  Ind.  273,  101  NE  718. 
483-90  Watts  v.  S.,  8  Ala.  App.  264, 
63  S  18;  Huffman  v.  S.,  110  Ark.  632, 
160  SW  894;  Kuek  v.  MeConnell  (Cal. 
App.),  178  P  533;  S.  v.  Henry  (Del.), 
105  A  849;  Hagmann  v.  Sehoelkopf, 
157  HI.  App.  313;  Eoberts  v.  S.  (Ind.), 
124  NE  750;  Torphy  v.  S.  (Ind.),  121 
NE  659;  Torphy  v.  S.  (Ind.),  119  NE 
1002;  BuUard  v.  Beek,  174  la.  349,  156 
NW  385;  Hogan  I;.  C.  (Ky.),  215  SW 
183;  Davis  v.  C,  180  Ky.  212,  202  SW 
633;  Connecticut  Fire  lus.  Co.  v.  Har- 
din, 168  Ky.  377,  182  SW  204;  Caudill 
V.  C,  155  Ky.  578,  159  SW  1149;  S.  v. 
Dalcour,  145  La.  — ,  83  S  223;  S.  v. 
Steuer,  138  La.  303,  70  S  233;  Norman 
V.  Order  of  U.  C.  T.,  163  Mo.  App.  175, 
145  SW  853;  Eownd  v.  S.,  93  Neb.  427, 
140  NW  790;  S.  V.  Uhler,  32  N.  D.  483, 
156  NW  220;  Derrick  v.  S.  80  Tex.  Or. 
10,  187  SW  759;  Eeed  v.  S.,  79  Tex. 
Cr.  222,  183  SW  1168;  Brown  v.  S., 
76  Tex.  Cr.  316,  174  S.  W.  360;  Con- 
sumers' Lignite  Co.  v.  Hubner  (Tex. 
Civ.),  154  SW  249;  S.  v.  Conner 
(Wash),  182  P  602;  Baldwin  v.  Mc- 
Donald, 24  Wyo.  108,  156  P  27.  See 
Eobinson  v.  C,  178  Ky.  557,  199  SW 
28. 

[a]  Where  the  state  admitted  every 
fact  set  out  in  application  and  court 
charged  jury  that  such  facts  must  be 
taken  as  true,  accused  cannot  com- 
plain. Truett  V.  S.,  74  Tex.  Cr.  284, 
168  SW  623. 

[b]  Facts  proved  by  other  witnesses. 
Where  evidence  of  an  absent  witness 
is  read  as  a  deposition  and  substantial- 
ly same  facts  were  proved  by  other 
witnesses,  it  was  not  error  to  deny  con- 
tinuance. Chesapeake  Ey.  Co.  v.  Wed- 
dington's  Admr.,  156  Ky.  383,  161  SW 
208;  Louisville  Ey.  Co.  v.  Wilson's  Exr., 
156  Ky.  657,  161  SW  513. 

[c]  Admission  of  former  testimony. 
Barnes  v.  B.  Co.  (S.  C),  96  SB  530. 


484-91  [a]  Where  af^davlts  are 
read  to  jury,  a  refusal  to  grant  continu- 
ance is  not  error.  Chesapeake  Ey.  Co. 
V.  Stapleton,  154  Ky.  351,  157  SW 
702. 

[b]  §6173  Kirby's  Digest  provides 
that  continuances  shall  not  be  granted 
where  court  permits  to  be  read  the 
statement  of  what  is  expected  to  be 
proved  by  the  absent  witness  as  his 
deposition.  Ezelle  v.  Earner,  115  Ark. 
607,  171  SW  911. 

484-92  Ehodes  v.  C,  151  Ky.  534, 
152  SW  549;  Breeden  v.  C,  151  Ky. 
217,  151  SW  407;  Burford  v.  S.,  68 
Tex.  Cr.  295,  151  SW  538. 
485-94  Tiner  v.  S.,  110  Ark.  251,  161 
SW  195;  Ter.  v.  Torres,  16  N.  M. 
615,  121  P  27. 

[a]  Reading  afi&davlts  in  criminal 
cases. — The  provision  of  statute  that 
the  adverse  party  may  consent  to  read- 
ing of  the  affidavits  for  continuance  as 
the  deposition  of  absent  witnesses  has 
no  application  to  criminal  cases.  Madi- 
son V.  S.,  6  Okl.  Cr.  356,  118  P  617, 
AnnCasl913C,  484. 

485-95     Missouri,  K.  &  T.  Ey.  Co.  v. 
Cornelius    (Tex.   Civ.),   188   SW   34. 
485-1     P.  V.  Eyberg,  287  111.  195,  122 
NE  546;   Torphy  v.  S.   (Ind.),  121  NE 
659. 

486-4  Jones  v.  C,  154  Ky.  640,  157 
SW  1079;  Davis  i:  S.,  68  Tex.  Cr.  400, 
152  SW  1094. 

[a]  Presumption  as  to  application. 
Where  it  appears,  however,  that  the 
application  for  continuance  was  not  a 
statutory  one,  and  the  admissions  were 
made  only  on  condition  it  was  statu- 
tory, and  record  fails  to  show  on  which 
of  two  grounds  court  acted,  the  pre- 
sumption arises  that  application  was 
not  in  compliance  with  the  law,  and 
admission  of  evidence  contradictory  to 
such  admission  is  allowable.  Consum- 
ers' Lignite  Co.  v.  Hubner  (Tex.  Civ.), 
154  SW  249. 

487-10  [a]  Instructions  as  to  truth 
of  affidavits. — Eefusal  to  instruct  jury 
that  affidavits  of  absent  witnesses 
should  be  taken  as  true  is  reversible 
error,  and  it  is  not  enough  simply  to 
receive  them  lonly  as  depositions. 
Ehodes  v.  C,  151  Ky.  534,  152  SW 
549;  Breeden  v.  C,  151  Ky.  217,  151 
SW  407. 

487-11  Pearson  v.  S.,  119  Ark.  152, 
178  SW  914;  Striplin  v.  S.,  100  Ark. 
132,  139  8W  1128;  Hanson  v.  E,  Co., 
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97  Kan.  218,  154  P  1033;  Davis  v.  S., 
64  Tex.  Cr.  8,  141  8W  264. 
[a]  Error  to  refuse  physician  permis- 
sion to  testify  as  to  witness'  physical 
and  mental  condition,  even  where  wit- 
ness was  present  in  court.  Yellow  Pine 
Paper  Mill  Co.  v.  Lyons  (Tex.  Civ.), 
159  SW  909. 

488-12  Scott  V.  Cleveland,  110  Ark. 
9,  160  SW  868. 

[a]  Affidavits  as  to  husband's  testi- 
mony.— Where  aflSdavit  filed  by  de- 
fendant made  a  prima  facie  case  for  a 
continuance,  but  a  cross-affidavit  filed 
by  plaintiff  shows  that  absent  witness 
is  her  husband,  and  cannot  be  examined 
against  her,  '  this  does  not  justify  a 
denial  of  a  continuance,  unless  it  ap- 
pear in  the  cross-affidavit  upon  what 
subject  witness  will  testify.  Snyder  v. 
Circ.  Judge,  176 'Mich.  MS,  142  NW 
767. 

489-15  Lindley  v.  Denver  (CCA), 
259  Fed.  83;  Alaska  Anthracite  E.  Co. 
V.  MoUer  (CCA),  257  Fed.  511;  Spear 
V.  V.  S.,  246  Fed.  250,  158  CCA  410; 
Callahan  v.  U.  S.,  195  Fed.  924,  115 
CCA  612;  Lutz  v.  Co.  (Ala.),  80  S  72; 
Scott  V.  8.,  3  Ala.  App.  142,  57  S  413; 
Shelley  v..  S.,  3  Ala.  App.  675,  57  S 
416;  Brown  v.  S.,  134  Ark.  597,  203 
SW  1031;  Scott  V.  Cleveland,  110  Ark. 
9,  160  SW  868;  Sullivan  v.  S.,  109  Ark. 
407,  160  SW  239;  White  v.  S.,  105  Ark. 
698,  152  SW  163;  St.  Louis  Ey.  Co. 
V.  Wright,  105  Ark.  269,  150  SW  706; 
Fort  Smith,  etc.  Dist.  v.  Scott,  103  Ark. 
405,  147  SW  440;  Marcueei  v.  Vow- 
inekel,  164  Cal.  693,  130  P  430;  Ford 
V.  Simmons,  52  Colo.  249,  121  P  167; 
Epley  V.  P.,  51  Colo.  499,  500,  119  P 
155;  Baldwin  v.  Lafayette  Land  Co., 
62  Fla.  129,  56  S  943;  Jones  v.  8.,  148 
Ga.  582,  97  SE  621;  Eothleutner  v. 
Bateman,  144  Ga.  103,  86  SE  215;  Eay 
V.  8.,,  142  Ga.  655,  83  SE  518;  Cook 
t7.  S.,  22  Ga.  App.  789,  97  SE  258; 
Harrell  v.  8.,  11  Ga.  App.  407,  75  SE 
507;  MeBryde  Est.  v.  Gay  14  Haw. 
313;  The  Queen  v.  Ah  Kaio,  8  Haw. 
460;  Torphy  v.  S.  (Ind.),  119  NE  1002; 
Berry  v.  Dewey,  102  Kan.  392,  170  P 
1000;  Garner  v.  Dodge,  etc.  Grocery 
Co.,  102  Kan.  5,  169  P  219;  Douthitt 
V.  Com.,  179  Ky.  192,  200  SW  466; 
Hagan  v.  Com.,  179  Ky.  201,  200  SW 
336;  Armstrong  v.  C,  177  Ky.  690, 
198  SW  24;  Cumberland  Tel.  &  Tele. 
Co.  V.  Laird,  161  Ky.  800,  171  SW  386; 
Samuels  V.  C,  154  Ky.   758,  159   SW 


575;  Eose  v.  Monarch,  151  Ky.  9,  151 
SW  19,  42  LEA  (NS)  6.67,  over,  peti- 
tion for  rehear.,  150  Ky.  129,  150  SW 
56,  42  LEA  (NS)  660;  8.  v.  Eobertson, 
133  La.  991,  63  8  492;  8.  v.  Monroe 
(Minn.),  172  NW  313;  8.  v.  Yeager 
(Mo.),  209  SW  883;  8.  v.  Cain,  247 
Mo.  700,  153  SW  1039;  8.  v.  McWU- 
liams  (Mo.  App.),  184  SW  96;  Rhodes 
V.  Guhman,  156  Mo.  App.  344,  137  SW 
88;  8.  V.  Nelson,  36  Nev.  403,  136  P 
377;  In  re  Tramner,  35  Nev.  56,  126 
P  337,  41  LEA  (NS)  1095;  S.  v.  Starr, 
24  N.  M.  180,  173  P  674;  8.  v.  Cal- 
houn, 23  N.  M.  681,  170  P  750;  Ter.  v. 
Lobato,  17  N.  M.  666,  134  P  222;  White 
V.  Eealty'  Corp.,  170  NYS  409;  Watson 
V.  Black  Mountain  E.  Co.,  164  N.  C. 
176,  80  SE  175;  8.  v.  English,  164  N.  C. 
497,  80  SE  72;  8.  v.  Burney,  162  N.  C. 
613,  77  SE  852;  Cromartie  v.  Atlantic 
Coast  Line  E.  Co.,  156  N.  C.  97,  72  SE 
98;  Pollock  v.  Jordon,  22  N.  D.  132, 
132  NW  1000,  AnnCasl914A,  1264; 
Alva  Boiler  Mills  v.  Simmons  (Okl.), 
185  P  76;  Lusk  v.  Phelps  (Okl.),  173 
P  371;  Snyder  Co-op,  Assn.  v.  Brown 
(Okl.),  172  P  789;  Priest  v.  Quinton 
(Okl.),  in  P  1113;  Collins  v.  S.  (Okl. 
Cr.),  175  P  124;  Brown  v.  8.  (Okl. 
Cr.),  175  P  66;  Eeed  v.  8.,  14  Okl.  Cr. 
651,  174  P  800;  Dunn  v.  S.,  14  Okl. 
Cr.  452,  172  P  463;  Smith  v.  S.,  14  Okl. 
Cr.  348,  171  P  341;  Tucker  v.  S.,  9  Okl. 
Cr.  587,  132  P  825;  Houghton  v.  S., 
8  Okl.  Cr.  526,  128  P  1105;  Jones  v. 
8.,  8  Okl.  Cr.  576,  129  P  446;  Ad- 
dington  v.  8.,  8  Okl.  Cr.  703,  130  P 
311;  Eose  v.  8,  8  Okl.  Cr.  294,  127 
P  873;  Milton  v.  S.,  7  Okl.  Cr.  407, 
124  P  81;  Fire  Assn.  v.  Gin  Co.,  39 
Okl.  162,  134  P  443;  Elliott  V.  Law- 
son,  87  Or.  450,  170  P  925;  Cole  v. 
Willow  Eiver  Co.,  60  Or.  594,  117  P 
659,  118  P  176,  1030;  Harkness  v. 
Swissvale,  238  Pa.  544,  86  A  478;  U.  S. 
V.  Lorenzana,  12  Phil.  Isl.  64;  Puig 
V.  Soto,  18  P.  E.  130;  P.  v.  Otero,  18 
P.  E.  51;  P.  V.  Guzman,  15  P.  B.  276; 
P.  1?.  Santos,  8  P.  B.  348;  Barnes  v.  E. 
Co.  (S.  C),  96  SE  530;  Lummus  Cot- 
ton Gin  Co.  V.  Counts,  98  8.  C.  136, 
82  SE  391;  Broom  v.  Atlantic^  Coast 
Line  E.  Co.,  96  S.  0.  368,  80  SE  616; 
8.  V.  Johnson,  92  S.  C.  120,  75  SE  365; 
Carolina  Timber  Co.  v.  Holden,  90  S.  C. 
470,  73  SE  869;  S.  v.  Fulwider,  28 
S.  D.  622,  134  NW  807;  S.  v.  Brown, 
39  S.  D.  567,  165  NW  987;  Steel  v. 
S.  (Tex.  Cr.),  200  SW  381;  Ft.  Worth 
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V.  Bosen  (Tex.  Civ.),  203  SW  84; 
Knight  V.  a.,  79  Tex.  Cr.  177,  183  SW 
1158;  Furnace  v.  S.,  79  Tex.  Cr.  59, 
182  SW  454;  Fletcher  v.  S.,  69  Tex. 
Cr.  135,  153  SW  1134;  Gaines  v.  S., 
67  Tex.  Cr.  604,  150  SW  199;  Kirby 
V.  S.,  68  Tex.  Cr.  63,  150  SW  455; 
Adams  v.  Auto  Co.  (Tex.  Civ.),  202  S"W 
207;  Alderete  v.  Mosley  (Tex.  Civ.), 
200  SW  261;  Lynch  v,  Bernhardt  (Tex. 
Civ.),  201  SW  1051;  Carver  Bros.  v. 
Merrett  (Tex.  Civ.),  155  SW  633;  Mis- 
souri, K.  &  T.  Ey.  Co.  V.  Demere  (Tex. 
Civ.),  145  SW  623;  Freeman  v.  Griewe 
(Tex.  Civ.)  143  SW  730;  Dwire  v. 
Dwire,  86  Vt.  474,  86  A  164;  S.  v. 
MUlroy,  103  Wash.  193,  174  P  10; 
Nye  V.  Manley,  69  Wash.  631,  125  P 
1009. 

[a]  A  continuance  should  be  granted 
for  absence  of  witness  when  facts 
shown  would  authorize  court  to  relieve 
party  from  judgment  taken  through 
mistake,  surprise,  or  excusable  neglect, 
Meredith  v.  Boman,  49  Mont.  204,  141 
P  643. 

[b]  Evidence  conflicting. — ^It  is  no 
abuse  of  discretion  to  deny  a  motion 
for  continuance  where  evidence  intro- 
duced on  hearing  of  motion  was  con- 
flicting. Groover  v.  De  Loach,  14  Ga. 
App.  207,  80  SB  535;  Groover  v.  Hey- 
ward-Williams  Co.,  14  Ga.  App.  207, 
80  SE  536;  S.  v.  Sexton,  91  Kan.  171, 
136  P  901. 

[c]  It  Is  an  abuse  of  discretion  to  re- 
fuse a  continuance  where  there  is  a 
substantial  amendment  of  pleadings  at 
the  trial  which  acts  as  a  surprise  to 
the  adverse  party.  Charlesworth  v. 
Express  Co.,  117  Me.  219,  103  A  358. 

[d]  Discretion  abused. — S.  v.  Mussel- 
man,  101  Wash.  330,  172  P  346,  LEA 
1918E,  523. 

490-te     Jones  v.  C,  154  Ky.  640,  157 

SW    1079;    Ter.   v.    Torres,    16    N.   M. 

615,  121  P  27. 

490-17     [a]     The    accused   must   be 

present  at  the  hearing.    Johnson  v.  S., 

106  Miss.  94,  63  S  338. 

490-19    McGehee  v.  C,  181  Ky.  422, 

205  SW  577. 

491-24   <Carmaek  v.  8.,  32  O.  C.  C. 

55,  13  O.  C.  C.  (NS)  362. 

491-25     Sheldon    v.    Landwehr,    169 

Cal.  778,  116  P  44;  In  re  PhUadelphia, 

B.   &    W.   E.   Co.    (Del.),    105   A    676; 

Martin  v.  Hubbard,  32  Okl.  2,  121  P 

620. 


492-26  Weir  v.  Clark,  4  Ala.  App. 
302,  58  S  793;  Moore  v.  B.  Co.,  151  la. 
353,  131  NW  30;  Casady  v.  Anderson, 
90  Wash.  269,  155  P  1067. 
492-27  Fraser  v.  Fraser  (Cal.  App.), 
179  P  427. 

492-28  [a]  Accepting  beneat  of 
continuance  is  a  consent  to  terms  im- 
posed. Ford  V.  Simmons,  52  Colo.  249, 
121  P  167. 

492-29  Weir  v.  Clark,  4  Ala.  App. 
302,  58  8  793. 

492-31  See  Subelia  v.  Jelgerhuis,  32 
S.  D.  648,  144  NW  125. 
493-33  [a]  Court  may  vacate  order 
of  continuance  where  state  shows 
a  material  witness  would  leave  juris- 
diction without  certainty  of  return.  S. 
V.  r»i  Benedetto,  83  N.  J.  L.  792,  85  A 
1135,  aff.  "82  N.  J.  L.  168,  82  A  521; 
493-36  Ford  «.  Simmons,  52  Colo. 
249,  121  P  167;  Farmers'  Oil  &  G. 
Co.  V.  Cotton  Oil  Co.,  12  Ga.  App  22, 
76  SE  751;  Masonic  Life  Assn.  v.  Eob- 
inson,  156  Ky.  371,  160  SW  1078;  Mad- 
isonville,  etc.  B.  Co.  v.  Owen,  147  Ky. 
1,  143  SW  421;  Clary  v.  S.,  68  Tex. 
Cr.  290,  150  SW  919;  Woods  v.  S., 
67  Tex.  Cr.  669,  150  SW  633. 
[a]  Oood  faith  must  appear,  other- 
wise it  may  be  denied.  White  v.  S., 
105  Ark.  698,  152  SW  163. 
493-37  Adams  v.  S.,  72  Fla.  32,  72 
S  473;  S.  V.  Jackson,  134  La.  599,  64 
S  481;  Bose  v.  S.,  79  Tex.  Cr.  413,  186 
SW  202;  Beaver  v.  S.,  63  Tex.  Cr.  581, 
142  SW  11.  See  Manley  v.  S.,  69  Tex. 
Cr.  502,  154  SW  1008. 
493-38  Eogers  i;.  S.,  71  Tex.  Cr.  149, 
159  SW  40. 

[a]  Where  no  diligence  is  shown  to 
procure  witness  after  first  continuance 
is  granted  a  second  continuance  is 
properly  refused.  Walls  v.  S.,  69  Tex. 
Cr.  317,  153  SW  130. 

494-42  [a]  Effect  of  change  in 
term. — Where  after  order  of  continu- 
ance had  been  made,  a  change  had 
been  made  in  the  time  of  holding  next 
term,  the  continuance  applies  to  the 
changed  date,  even  though  the  parties 
were  not  apprised  of  the  change  in 
date  of  term.  Guerra  v,  Querra  (Tex. 
Civ.),  158  SW  191. 

[b]  Jurisdiction  Is  not  lost  (1)  by  a 
justice  of  peace  where  adjournment  is 
taken  to  allow  parties  to  file  briefs 
and  submitting  case  finally  later  (Molr 
V.  Bourke,  156  la.  612,  137  NW  921), 
(2)  nor  where  case  is  continued  to  is- 
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sue  alias  summons  against  third  de- 
fendant. Hawkins  v.  Castenholz,  171 
Mict.  85,  137  NW  110. 
494-43  [a]  A  general  continuance 
is  tantamount  to  refusal  to  continue 
further,  and  at  a  subsequent  term  there 
must  be  a  trial  de  novo.  Dwire  v. 
Dwire,'86  Vt.  474,  86  A  164. 
495-45  [a]  A  party  at  whose  re- 
quest an  irregular  adjournment  is  taken 
(or  if  taken  with  his  consent)  cannot 
take  advantage  of  the  irregularity. 
Perkins  v.  Air  Brake  Co.,  10  Del.  Ch. 
187,  87  A  1027. 

495-46  Mountz  v.  Apt,  51  Colo.  491, 
119  P  150;  Baldwin  v.  Land  Co.,  62 
Fla.  129,  56  S  943;  Shaw  v.  &.,  7  Okl. 
Cr.  390,  123  P  1116;  Gaines  v.  S.,  67 
Tex.  Cr.  604,  150  SW  199;  Moreno  v. 
S.,  64  Tex.  Cr.  660,  143  8W156,  Ann 
Casl914C,  863;  Williams  v.  S.,  63  Tex. 
Cr.  515,  140  SW  440;  Wilson  v.  S., 
63  Tex.  Cr.  81,  138  SW  409. 
495-47  Van  Dyke  v.  Copper  Co.,  14 
Ariz.  499,  132  P  94;  Hollingsworth  v. 
&.,  17  Ga.  App.  725,  88  SE  213;  Shev- 
alier  v.  Stephenson,  92  Neb.  675,  139 
NW  233. 

[a]  Error  in  denying  continuance  to 
plaintiff  is  waived  by  asking  and  being 
granted  a  voluntary  dismissal.  Fur- 
man  V.  The  Bon  Marche,  71  Wash.  238, 
128  P  210. 

495-48  Scott  V.  S.,  137  Ga.  337,  73 
SE  575;  Kennedy  v.  Neeves,  258  111. 
24,  101  NE  245. 

[a]  Amending  answer  to  meet  the 
amendment  waives  error  in  refusing 
continuance  because  of  amendment.  St. 
Louis,  etc.  E.  Co.  v.  Wright,  105  Ark. 
269,  15'0   SW  706. 

495-53  Pennsylvania  Co.  v.  Fanger, 
231  Fed.  851,  146  CCA  47;  M'Clen- 
don  V.  V.  S.,  229  Fed.  523,  143  CCA 
591;  Pocahontas  Distilling  Co.  v.  IT.  S., 
134  CCA  566,  218  Fed.  782;  Callahan 
V.  V.  S..  195  Fed.  924,  115  CCA  612; 
Peusacola,  etc.  Co.  v.  Brooks,  14  Ala. 
App.  364,  70  S  968;  Brand  v.  S.,  13 
Ala.  App.  390,  69  S  379;  Scott  v.  &., 
3  Ala.  App.  142,  57  S  413;  Shelley 
V.  S.,  3  Ala.  App.  675,  57  S  416;  Banks 
V.  S.,  2  Ala.  App.  247,  57  S  63;  Gil- 
bert V.  S.,  2  Ala.  App.  94,  57  8  127; 
Martin  v.  S.,  1  Ala.  App.  215,  56  S  3; 
Osborne  v.  S.,  121  Ark.  160,  180  8W 
497;  Joiner  v.  S.,  113  Ark.  112,  167 
SW  492;  Scott  V.  Cleveland,  110  Ark. 
9,  160  SW  868;  Sullivan  v.  8.,  109  Ark. 
407,   160  SW   239j   White   v.  8.,    105 


Ark.  698,  152  SW  163;  Ft.  Smith,  etc. 
Dist.  V.  Scott,   103  Ark.   405,  147  SW 
440;    Morris   v.   S.,   102    Ark.   513,   145 
SW    213;    Swayne    &    Hoyt   v.    Wells- 
Eussell  &  Co.,  169  Cal.  204,  146  P  686; 
Marcucci  v.   Vowinckel,   164   Cal.   693, 
130   P  430;   Sheldon  v.  Landwehr^  159 
Cal.  778,  116  P  44;  P.  v.  Brennan,  35 
Cal.   App.  101,  169  P  239;   P.  v.  Pon- 
chette,   30   Cal.   App.   399,  158   P  338; 
Mead  v.  Broads,  21  Cal.  App.  324,  131 
P   758;   Dussart  v.  Merc.  Co.,  57  Colo. 
423,   140  P   806;   Ford  v.   Simmons^  52 
Colo.   249,  121   P  167;   Epley  v.  P.,  51 
Colo.  501,  119  P  153;  Bradbury  v.  Whit- 
ney, 51   Colo.   287,   117   P   171;   Adams 
V.  S.,  72  Fla.  32,  72  8  473;  Hall  v.  S., 
70  Fla.  ?8,  69  S  692;  MeEae  v.  S.,  62 
Fla.   74,  57   S   348;   Amerson  «.  S.,  18 
Ga.   App.   176,   88   SE    998;    Porter,  v. 
Porter,   17   Ga.   App.   456,   87   SB  7X17; 
Curry  v.  S.,   17   Ga.   App.   377,   87   SE 
685;   Kennedy   v.   Dukes, ,  137   Ga.  209, 
73    SE   400;    Holloway   v.    Cochran,   15 
Ga.    App.    196,    82    SE    761;    Farmers' 
Oil,  etc.  Co.  V.  Cotton  Oil  Co.,  12  Ga. 
App.   22,   76   SE   751;   Myers  v.  Hook,' 
11  Ga.  App.  517,  75  SE  833;  Waldeyer 
V.    Sugar    Co.,    19    Haw.   246;    De   Puy 
V.   Peebles,   24  Ida.   550,   135    P    264; 
Eichards  v.   Eichards,   24  Ida.   87,  132 
P    576;    Purtell   v.    Iron    Co.,    167   111. 
App.  125,  afE.  256  HI.  110,  99  NE  899, 
AnnCasl913E,  335,  43  LEA  (NS)  193; 
Connors  v.    8.,   183  Ind.    618,   109   NE 
757;   Mitchell  v.  Beck    (la.),   156   NW 
428;  Baker  v.  Langan,  165  la.  346,  145 
NW  513;  8.  v.  Sohneek,  85  Kan.  334, 
116  P  823;  Brennon  v.  C,  169  Ky.  815, 
185    SW    489;    Masonic   Life   Assn.   v. 
Eobinson,  166  Ky.  371,  160  8W  1078; 
Independent  Life  Ins.  Co.  v.  William- 
son,  152   Ky.   818,   154   8  W  409;   S.  v. 
Jack, -139    La.    885,    72    8   429;    S.   v. 
Sinigal,   138  La.   469,   70   8  478;   8.  v. 
Buhler,  132  La.  1065,  62   S  145;  S.  v. 
Allen,   129  La.  733,  56  S  655,  AnnCas 
191 3B,  454;  S.  V.  Smith,  129  La.  61,  55 
S  710;   Eoney  v.  Healy,  170  Mich.  46, 
135   NW  959;    Gold  v.  Ey.,  169  Mich. 
178',    134    NW    1118;    S.   v.   Ingraham, 
118    Minn.    13,    136    NW    258;     S.    v. 
Peters,  258  Mo.   334,   167  SW  620;   S. 
V.   Cain,   247   Mo.   700,   153   SW   1039; 
8.  V.  McQuillin,  246  Mo.  517,  152  SW 
347;  Bank  of  Eaymondville  V.  Safe  Co. 
(Mo.   App.),    184    SW    1176;    Moss    v. 
Hunter,    188    Mo.    App.    391,    174    SW 
212;  Gibson  v.  Ins.  Co.,  181  Mo.  App; 
302,   168   SW  818;   Troll  v.  Ins.  Co., 
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172   Mo.   App.   12,   154   SW   869;    Nor- 
man V.  Order  of  U.  C.  T.,  163  Mo.  App. 
175,  145   SW   853;   Rhodes  v.  Guhman, 
156  Mo.  App.  344,  137  SW  88;  Becker 
V.  S.,  91  Neb.  352,  136  NW  17;  Neven 
,  V.  Neven,  38  Nev.  541,  148  P  354,  154 
P   78;   S.  V.   Nelson,   36   Nev.  403,   136 
P  377;  In  re  Tramner,  35  Nev.  56,  126 
P  337,   41   LEA    (NS)    10&5;    Crossley 
V.  Connolly  Co.,  89  N.  J.  L.  55,  97  A 
945;   State  Bank  v.  Tel.  Co.,  19  N.  M. 
211,   142   P   156,  LRA1915A,  904;   Ter. 
V.  Lobato,   17  N.   M.   666,   134  P   222; 
P.  V.  Kerber,   172  App.  Div.   755,  159 
NYS  215;  Massey  v.  E.  Co.,  169  N.  C. 
245,   84   SE    1047;    Watson   v.   R.    Co., 
164  N.  C.  176,  80  SE  175;   S.  v.  Eng- 
lish,  164   N.    C.   497,    80   SE   72;    S.  v. 
Daniels,    164   N.    C.    464     79    SE    953; 
S.   V.   Burney,   162   N.    C.    613,    77    SE 
852;  Cromartie  v.  R.  Co.,  156  N.  C.  97, 
72  SE  98;   S.  v.  Uhler,   32  N.  D.  483, 
156    NW    220;    Pollock    v.    Jordon,    22 
N.  D.  132,  132  NW  1000,  AnnCasl914A, 
1264;  Ex  parte  Petition  of  Hyde  Park, 
12  Ohio  C.  C.  248;   Roebuck  v.  S.,  14 
Okl.  Cr.  241,  170  P  277;  Holland  Bank- 
ing  Co.   V.    Dicks    (Okl.),    170    P    253; 
Kennedy  v.  PuUiam  (Okl.),  158  P  1140; 
Daugherty    v.    Feland    (Okl.),     157     P 
1144;  Elliott  V.  Coggswell,  56  Okl.  239, 
155   P    1146;    Comanche    Merc.    Co.    V- 
Waymire,    55    Okl.    318,    155     P     542; 
Morehead  v.  S.,  12  Okl.  Cr.  62,  151  P 
1183;    Missouri    O.    &    G.    Ry.    Co.    v. 
West,    50    Okl.    521,   151    P    212;    Pool 
V.   Riegal,    46    Okl.    5,    147     P     1193; 
Jennings  v.  Dyer,  41  Okl.  468,  139  P 
250;    St.   Louis,   etc.   R.    Co.   v.   Long, 
41   Okl.   177,   137   P   1156;     Wolton    v. 
Kennamer,    39    Okl.    629,    136    P    584; 
Tire   Assn.   v.   Gin   Co.,    89    Okl.    162, 
134    P    443;     Walker    Bond    &    Co.    v. 
Purifier,  32  Okl.  844,  124  P  322;  Keen 
V.  Fletcher,   31    Okl.   791,   123   P   842; 
Gentry  v.   S.,   11   Okl.   Cr.    355,   146   P 
719;  Foster  v.   S.,   11   Okl.   Cr.   25,  141 
P   449;   Monagham   v.    Sj,   10    Okl.    Cr. 
89,  134  P  77,  46  LRA  (NS)  1149;  Ad- 
dington   v.   S.,   8   Okl.    Cr.   703,   130   P 
311;   Houghton    V.   B.,    8   Okl.   Cr.   526, 
128   P    1105;    Jones    v.    8.,    8    Okl.    Cr. 
576,   129   P   446;   Bethel  v.   S.,   8   Okl. 
Cr.  61,  126  P  698;  Gregg  v.  Kingfisher, 
8  Okl.  Cr.  8,  125  P  1093;  Litchfield  1>. 
S.,  8  Okl.  Cr.  164,  126  P  707,  45  LRA 
(NS)   153;   Rose  v.  8.,  8  Okl.   Cr.  294, 
127  V  873;    Hughes   v.   S.,   7   Okl.    Cr. 
117,  122  P  554;   Cole  v.  Willow  R.  L., 
etc.  Co.,  60  Or.  594,  118  P  1030;  Ep- 


stein V.  Ins.  Co.  of  N.  A.,  245  Pa.  132, 
91  A  244;  First  Nat.  Bk.  v.  Guaranty 
Co.,  238  Pa.  75,  85  A  1126;  Harkness 
V.  Swissvale,   238  Pa.   544,   86   A  478; 
John  A.  Roebling  Sons  Co.  v.  Amuse- 
ment Co.,  231  Pa.  261,  80  A  647;  Peo- 
ple's  Nat.    Bank   v.    Hazard,    231    Pa. 
552,   80    A    1094,   AnnCasl914B,   1116; 
P.  V.  Otero,  18  P.  R.  51;  P.  v.  Guzman, 
15  P.  R.  276;  P.  V.  Santos,  8  P.  R.  348; 
Lummus  Cotton  Gin  Co.  v.  Counts,  98 
S.   C.  136,   88   SE   391;   S.  v.  Johnson, 
92  S.  C.  120,  75  SE  365;  Owen  v.  Tel. 
Co.,    89    S.    C.    190,    71    SE    782;    Van 
Abel  V.  Wemmering,  33  S.  D.  544,  146 
NW  697;  Clark  v.  S.,  76  Tex.  Cr.  348, 
174  SW  354;  Sorrell  v.  S.,  79  Tex.  Cr. 
437,  186  SW  336;  Ball  v.  Miller  (Tex. 
Civ.),  187   SW  688;   K.   C.   So.  R.   Co. 
V.  Carter  (Tex.  Civ.),  166  SW  115;  S. 
V.    Miller,    80    Wash.    75,    141    P    293; 
Nye   V.  Manley,  69  Wash.  631,   125  P 
1009;  Doane  v.  Lumb.  Co.,  77   W.  Va. 
454,  87  SB  869;  S.  v.  Angelina,  73  W. 
Va.  146,  80  SE  141;  Hollywood  v.  S., 
19  Wyo.   493,   120   P  471,  122   P   588, 
AnnOasl913E,  218.     See  U.  S.  v.  Pelle- 
jera,   17  Phil.  Isl.   587. 

[a]  The  whole  record  on  appeal  must 
be  considered  to  determine  whether 
there  was  an  abuse  of  discretion.  Kirby 
V.  S.,  68  Tex.  Cr.  63,  150  SW  455. 

[b]  The  appellate  court  may  look  at 
the  evidence  taken  upon  the  trial  to 
ascertain  whether  absent  evidence  was 
in  fact  material.  Hazelring  v.  Naranjo 
(Tex.   Civ.),  184  SW   316. 

[c]  Where  continuance  has  been  de- 
nied, all  facts  disclosed  by  evidence 
will  be  considered  by  appellate  court  to 
determine  whether  there  was  an  abuse 
of  discretion.  Harrison  v.  S.,  10  Okl. 
Cr.  210,  135  P  948. 

rd]  No  review  allowed. — Ozbalt  v. 
Indem.  Exch.  (Tex.  Civ.),  205  SW  158. 
496-55  Hagan  v.  S.,  66  Fla.  268,  63 
S  443;  Betenbo  v.  Brooks,  17  Ga.  App. 
754,  88  SE  411;  S.  v.  Venson,  142  La. 
245,  76  S  701;  Ellis  v.  Wahl,  180  Mo. 
App.  507,  167  SW  582;  Lewis  v.  S. 
(Tex.  Cr.),  202  SW  86;  Calhoun  v. 
Quinlan,  86  Wash.  547,  150  P  1132; 
Koch  V.  Canners'  Co.,  146  Wis.  267,  131 
NW  404. 

[a]  No  direct  appeal  lies  from  order 
upon  a  motion  for  continuance.  Rosen- 
thal V.  Rosenthal,  39  Nev.  74,  153  P 
91. 
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498-1  Yore  v.  Tore,  240  Mo.  451,  144 
SW  847;  Peterson  «.  Nichols,  71  Wash. 
656,  129  P  373. 

[a]  Contribution  and  subrogation  dis- 
tinguished. Central  Banking,  etc.  Co. 
V.  Fidelity,  etc.  Co.,  73  W.  Va.  197,  80 
SE  121. 

[b]  No  contribution  between  joint 
tort-feasors.  —  Palmer  v.  Showalter 
(Va.),  101  SE  136. 

498-2     Lindblom     v.     Johnston,     92 
Wash.  171,  158  P  972. 
498-4    Comstock  v.  Potter^  191  Mich. 
629,  158  NW  102;  In  re  Koch's  Est., 
148  Wis.  548,  134  NW  663. 
500-19     Marron  v.   Stieren,   252   Pa. 
185,  97  A  181.    See  Comstock  v.  Potter, 
191  Mich.  629,  158  NW  102. 
501-22     Hinshaw   v.    Warren's    Est., 
167  Mo.  App.  365,  151  SW  497. 
501-24    Lindblom    v.     Johnston,    92 
Wash.   171,  158  P  972. 
501-30    Bayne  v.  Greiner's  Est.,  118 
Minn.    350,    136    NW    1041;    Slaton    v. 
Anthony   (Tex.  Civ.),  143  SW  201. 
502-33     Couch  v.  Terry's  Admrs.,  12 
Ala.  225;   Holsberry  i;.   Poling,  38  W. 
Va.  186,  18  SE  485;  Bruce  v.  Bicker- 
ton,  18  W.  Va.  342. 

503-46  Owens  v.  Blackburn,  161 
App.  Div.  827,  830,  146  NYS  966,  969. 
503-50  [a]  An  affidavit  of  defence 
that  is  evasive  is  insufficient.  Marron 
v.  Stieren,  252  Pa.  185,  97  A  181. 
504-53  Contra,  Harrison  v.  Walker, 
124  Ark.  555,  188  SW  17. 


COFYBiaHT   PBOCEEDINQS 

508-13     [a]    Dramatic    productions. 

Preliminary  injunctions  are  granted 
more  readily  in  dramatic  than  in  other 
cases,  because  the  delay  involved  in 
waiting  for  final  decree  would  often 
amount  to  a  denial  of  justice.  Chap- 
pell  &  Co.  V.  Fields,  210  Fed.  864,  127 
CCA  448. 

509-19  Meccano  v.  Wagner,  234  Fed. 
912;  Haas  v.  Feist,  234  Fed.  105;  Wood- 
man V.  Lydiard-Petersen  Co.,  192  Fed. 
67. 

[a]  Use  of  the  word  "court' '  does  not 
require  that  the  judge  acting  by  him- 
self shall  assess  the  damages,  but  he 
may  direct  the  jury  to  assess  the  dam- 
ages within  the  prescribed  limits.  Mail 
&  Express  Co.  v.  Life  Pub.  Co.,  192 
Fed.  899,  113  CCA  377. 
509-20     [a]     Profits  after  notice  of 


infringement. — Haas  r.  Feist,  234  Fed. 
105. 

509-21  [a]  Court  cannot'  arbitrar- 
ily make  findings  of  damages  and  prof- 
its and  fix  the  amount  or  impose  pen- 
alties, but  may  refer  to  »  master  to 
find  such.  Huebsch  v.  Arthur  H.  Crist 
Co.,  209  Fed.  885. 

510-29  Harms  &  Francis,  Day  & 
Hunter  v.  Stern,  229  Fed.  42,  145 
CCA  2. 

510-32  See  Harper  Bros.  v.  Elaw, 
232  Fed.  609. 

510-36  Dixon  v.  Stock  Co.,  214  Fed. 
418. 

[a]  Under  Act  March  4,  1909,  ch.  320, 
§12,  35  St.  at  L.  1078,  II.  S.  Comp.  St., 
Supp.,  1909,  p.  1293,  when  it  appears 
that  injunction  was  issued  before  two 
copies  had  been  deposited  in  copyright 
office  or  in  the  mail  addressed  to  regis- 
ter of  copyrights,  the  injunction  was 
void  because  made  in  an  action  which 
could  not  be  maintained  because  the 
court  did  not  have  jurisdiction.  New 
York  Times  Co.  v.  Sun  Printing  &  Pub. 
Assn.,  204  Fed.  586,  123  CCA  54;  New 
York  Times  Co.  v.  Star  Co.,  195  Fed. 
110. 

511-38  [a]  An  action  for  infringe- 
ment of  copyright  can  be  maintained 
in  a  district  where  there  is  an  infringe- 
ment by  the  principal  or  his  agent. 
Wagner  v.  Wilson,  225  Fed.  912. 
511-45  [a]  Fictitious  name. — ^Haag 
V.  Feist,  234  Fed.  105. 
512-50  [a]  Act  March  4,  1909,  ch. 
320,  §36,  provides  that  any  party  ag- 
grieved may  maintain  an  action  in 
equity,  and  this  includes  a  licensee. 
Aeolian  Co.  v.  Music  EoU  Co.,  196  Fed. 
926. 

512-52  [a]  New  Eule  37  in  equity 
(198  Fed.  xxviii,  115  CCA  xxviii)  pro- 
vides :  ' '  All  persons  having  an  inter- 
est in  the  subject-matter  of  the  action 
and  obtaining  the  relief  demanded  may 
join  as  plaintiffs,  and  any  person  may 
be  made  a  defendant  who  has  or  claims 
an  interest  adverse  to  the  plaintiff." 
Gaumont  Co.  v.  Hatch,  208  Fed.  378. 
512-53  Tully  v.  Film  Corp.,  229  Fed. 
297. 

[a]  Allsjoinder  must  be  assailed  by 
the  pleadings,  or  it  cannot  be  consid- 
ered on  appeal.  Historical  Pub.  Co.  ». 
Pub.  Co.,  231  Fed.  638,  145  CCA  524. 
512-55  New  York  Times  Co.  v.  Pub. 
Assn.,  204  Fed.  586,  123  CCA  54;  Crown 
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"Feature  Film  Co.  v.  Levy,  202  Fed. 
805. 

512-56     Crown   Feature  Film   Co.   v. 
Levy,  202  Fed.  805. 
513-57    Hubbell   v.   Amusement    Co., 
242  Fed.   1002. 

513-5S  [a]  Complainant  must  show 
his  title  by  setting  forth  facts  to 
show  how  he  became  proprietor  and 
why  he  has  the  right  to  bring  the  ac- 
tion. Crown  Feature  Film  Co.  v.  Levy, 
202  Fed.  805. 

[b]  An  express  admission  in  the  an- 
swer of  complainant's  title  is  conclu- 
sive. Historical  Pub.  Co.  v.  Pub.  Co., 
231  Fed.  638,  145  CCA  524. 
513-60  TuUy  v.  Film  Corp.,  229  Fed. 
297. 

514-68  [a]  Defendants  may  deny 
the  ecLUity  of  plaintiff's  bill,  ground 
such  denial  on  a  written  contract,  and 
serve  a.  counterclaim  to  prevent  plain- 
tiff violating  said  contract.  Harper 
Bros.  V.  Klaw,  232  Fed.  609. 
514-69  Hart  v.  Fox,  166  NYS  793. 
515-72  [a]  Interrogatories  may  be 
propounded  as  provided  in  £q.  Bule  58. 
Bodman  Chem.  Co.  v.  Houghton  Co., 
233  Fed.  470. 

515-75  Universal  Film  Mfg.  Co.  v. 
Copperman,  206  Fed.  69. 
516-90  Rule '9  (172  Fed.  v);  Uni- 
versal Film  Mfg.  Co.  V.  Copperman,  206 
Fed.  69;  Crown  Feature  Film  Co.  ii. 
Amusement  Co.,  206  Fed.  362. 
518-7  See  Dam  v.  Kirk  La  Shell 
Co.,  189  Fed.  842. 

519-15  Huebsch  v.  Crist  Co.,  209 
Fed.  885. 

519-17  Haas  v.  Feist,  234  Fed.  105. 
519-18  [a]  An  appeal  may  be  tak- 
en from  an  interlocutory  order  refus- 
ing an  injunction.  Historical  Pub.  Co. 
V.  Pub.  Co.,  231  Fed.  638,  145  CCA 
524. 


CORONER'S   INQUEST 

522-1  Clark  County  v.  Harris,  124 
Ark.  59,  186  8W  290. 
[a]  Circumstances  of  the  killing 
known. — A  coroner  cannot  hold  an  in- 
quest when  the  circumstances  of  the 
killing  were  well  known,  when  statute 
provides  for  such  only  where  cause  is 
unknown.  Faucett  v.  S.,  10  Okl.  Cr. 
Ill,  134  P  839. 

522-4  Herndon  v.  Jones  County,  18 
Ga.  App.  523,  89  8E  1047;  Albaugh- 
D.  Co.  V.  Indust.  Board,  278  111.  179, 
115  NE  834. 


528-39     Baldwin  v.  Gaines  (Vt.),  102 

A  338. 

529-47     S.  V.  Griffin,  98  S.  C.  105,  82 

SE  254. 

529-50     [a]      Affidavit     under     Act, 

1912,  eh.  63,  is  a  condition  precedent 

to  authority  of  coroner  to  employ  any 

one  at  county  expense  to  make  autopsy. 

Grinstead  v.  Monroe   County,  156   Ky. 

296,  160  SW  1041. 


CORPORATIONS 


546-1  United  States  P.  &  G.  Co.  v. 
Marks,  37  Nev.  306,  142  P  524  (surety 
companies,  while  licensed  to  do  busi- 
ness within  the  state,  are  not  prohibited 
by  law  from  suing  on  a  mortgage  to 
indemnify  it  against  loss);  Goodale 
Phonograph  Co.  v.  Valentine,  69  Wash. 
263,  124  P  691. 

[a]    A  corporation  which  has  failed  to 
pay  its  annual  tax  is,  by  statute,  de- 
nied the  right  to  sue  while  delinquent. 
Klamath  Lumb.  Co.  v.  Bamber,  74  Or. 
287,  142  P  359,  145  P  650. 
547-6     Conley     v.     Daughters,     etc. 
(Tex.  Civ.),  151  SW  877. 
547-8     Conley     v.     Daughters,     etc. 
(Tex.  Civ.),  151  SW  877. 
548-9    Levert    v.    Planting    Co.,    135 
La.  929,  66  S  301. 

549-15  Cotton  v.  V.  S.,  11  How.  (U, 
S.)  229,  13  L.  ed.  675,  679;  U.  S.  v. 
Burrill,  107  Me.  382,  78  A  568;  St. 
Louis  &  S.  F.  E.  Co.  v.  Lewis  28  Okl, 
453,  114  P  702. 

550-17  Cotton  v.  U.  S.,  11  How.  (U. 
S.)  229,  13  L.  ed.  675,  679;  Divine  v. 
Harvie,  7  T.  B.  Mon.  (Ky.)  439,  18 
AmDec  194;  U.  S.  v.  Burrill,  107  Me. 
382,  78  A  568;  Lodor  v.  Baker  39  N. 
J.  L.  49;  Keene  v.  Smith,  44  Or.  525, 
75  P  1065. 

551-23    Board  of  Comrs.  v.  Nashville, 
134  Tenn.  612,  185  SW  694. 
553-32     Eowe  v.  Stevens,  25  Ida.  237, 
137  P  159. 

554-37  Newhall  v.  Min.  Co.,  164 
Cal.  380,  128  P  1040;  Gulledge  Bros. 
Lumb.  Co.  V.  Land  Co.,  122  Minn.  266, 
142  NW  305,  46  LBA  (NS)  697; 
Southwestern  Surety  Ins.  Co.  v.  Ander- 
son (Tex.  Civ.),  152  SW  816.  See 
Holmes  v.  Jewett,  55  Colo.  187,  134  P 
665. 

[a]  Pending  equitable  actions  against 
a  foreign  corporation  upon  the  lapsing 
of  the  corporate  charter  are  stayed  un- 
til the  substitution  of  some  one  as  de- 
fendant  to   represent   it.      Murphy    v. 
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Missouri  &  K.  L.  &  L.  Co.,  28  N.  D. 
519,  149  NW  957. 

[b]  Where  the  charter  is  forfeited  for 
failure  to  comply  with  statute,  the  cor- 
poration cannot  sue.  C.  B.  Havens  & 
Co.  V.  Colonial  Apartment  House  Co., 
97  Neb.  639,  150  NW  1011. 

[c]  A  corporation  whose  charter  has 
expired  cannot  be  sued.  Newhall  v. 
Min.  Co.,  164  Cal.  380,  128  P  1040. 
554-39  Kehrlein-Swinerton  Const. 
Co.  V.  Eapken,  30  Cal.  App.  11,  166  P 
972;  Schumacher  v.  Ins.  Co.,  92  Misc. 
434,  156  NYS  102. 

554-40  Cushman  v.  Asphalt  Pav. 
Co.,  220  Fed.  857,  135  CCA  289;  Lively 
V.  Picton,  218  Fed.  401,  134  CCA  189; 
Nezik  V.  Cole  (Cal.  App.),  184  P  523; 
Castle's  Admr.  v.  Coal  Co.,  145  Ky. 
591,  140  SW  1034;  Service  Lumb.  Co. 
V.  E.  Co.,  67  Or.  63,  135  P  539. 
[a]  Not  confined  to  suits  in  state  of 
origin. — A  dissolved  corporation  may 
sue  as  a  foreign  corporation  in  the  fed- 
eral courts.  Cushman  v.  Asphalt  Pav. 
Co.,  220  Fed.  857,  135  CCA  289. 
556-43  [a]  Compliance  with  the 
statute  pending  the  action  cures  the 
defect.  Eiverdale  Min.  Co.  v.  Wicks, 
14  Cal.  App.  526,  112  P  896. 
556-44  Eiverdale  Min.  Co.  v.  Wicks, 
14  Cal.  App.  526,  112  P  896. 
556-45  Alaska  Salmon  Co.  v.  Box 
Co.,  158  Cal.  567,  112  P  454;  Canadian 
Country  Club  v.  Johnson  (Tex.  Civ.), 
176  SW  835. 

[a]  Effect  of  failure  to  pay  tax  upon 
a  pending  action. — (1)  A  forfeiture  of 
the  charter  of  the  corporation  because 
of  a  failure  to  pay  the  annual  license 
tax  causes  an  action  by  the  corpora- 
tion to  abate,  but  does  not  by  virtue 
of  the  statutory  provision  abate  ac- 
tions against  the  corporation.  Such 
actions  may  be  prosecuted  to  final  judg- 
ment in  the  corporate  name.  Brandon 
V.  Umpqua  L.  &  T.  Co.,  166  Cal.  322, 
136  P  62;  Lowe  v.  Superior  Court,  165 
Cal.  708,  134  P  190.  (2)  The  directors 
may  be  substituted  as  parties  defend- 
ant but  such  substitution  is  not  essen- 
tial. Lowe  V.  Superior  Court,  165  Cal. 
708,  134  P  190.  (3)  The  right  to  de- 
fend the  action  includes  the  right  fo 
appeal  in  the  name  of  the  corporation. 
Brandon  v.  TTmpqua  L.  &  T.  Co.,  166 
Cal.  322,  136  P  62. 

557-47  Holmes  v.  Jewett,  55  Colo. 
187,  134  P  665;  Canadian  Country  Club 
V.  Johnson  (Tex.  Civ.),  176  SW  835. 


[a]  When  a  corporation  is  not  shown 
to  possess  a  board  of  directors  a  peti- 
tion in  the  court  of  land  registration 
may  be  presented  in  its  behalf  by  a 
duly  authorized  person.  Capellania  De 
Tombobong  v.  Cruz,  9  Phil.  Isl.  145. 
5S7-48  Burley  Tobacco  Co.  v.  Vest, 
165  Ky.  762,  178  SW  1102.  See  Ellis 
V.  Vandergrift,  173  Ala.  142,  55  S  781. 
558-49  S.  V.  McQuillin,  260  Mo.  164, 
168  SW  924;  Bendewald  v.  Ley  (N. 
D.),  168  NW  693;  Canadian  Country 
Club  V.  Johnson  (Tex.  Civ.),  176  SW 
835;  Kingsbury  v.  Phillips  (Tex.  Civ.), 
142  SW  73. 

558-50     Aalwyn's  L.  Inst.  v.  Martin, 
173  Cal.  21,  159  P  158. 
559-53     Conley  «.  Daughters  of  the 
Eepublic  of  Texas  (Tex.  Civ.),  151  SW 
877. 

559-55  German  Corporation  v.  Aid 
Society,  172  Mich.  660,  138  NW  343; 
Grant's  Pass  Hdw.  Co.  -p.  Calvert,  71 
Or.  103,  142  P  569  (at  law);  North 
Am.  C.  &  C.  Co.  V.  O'Neal  (W.  Va.), 
95  SE  822. 

562-74  Am.  Book  Co.  v.  Gates,  85 
Fed.  729;  Ohio  &  M.  E.  Co.  v.  Pub.  Co., 
48  Fed.  206;  St.  James  Military  Acad.  i;. 
Gaiser,  125  Mo.  517,  28  SW  851,  46 
ASE  502,  28  LEA  667;  A^olph  Phillipp 
Co.  V.  New  Yorker  Staats-Zeitung,  165 
App.  Div.  377,  150  NYS  1044;  Gross 
Coal  Co.  V.  Eose,  126  Wis.  24,  105 
NW  225,  110  AmSEep  894,  5  AnnCas 
549,  2  LEA  (NS)  741. 
563-81  [a]  Money  lost  by  ofacer 
dealing  in  futures  may  be  recovered  iu 
an  equity  suit  on  behalf  of  the  corpor- 
ation. Medlin  Mfg.  Go.  v.  Mofiatt  Com. 
Co.,  218  Fed.  686. 

563-82    Against  promoter. — McNabb 
V.  Co.  (Fla.),  83  S  90. 
564-90    Ledford  v.  Co.  (N.  C),  101 
SB  533. 

564-93  Hutchinson  v.  P.  &  G.  S.  S. 
Co.,  216  Fed.  795. 

573-30  Bee  7  Standard  Peoc.  669, 
and  supplement  thereto. 
576-44  State  v.  American  Sugar 
Eef.  Co.,  138  La.  1005,  71  S  137;  Postal 
T.-C.  Co.  V.  Charlottesville  (Va.),  101 
SE  357. 

[a]  A  corporation  can  be  tried  for 
crime  only  upon  an  indictment  or  pre- 
sentment of  a  grand  jury  in  the  ab- 
sence of  an  express  statutory  provision, 
or  of  a  waiver  of  indictment.  Progress 
Club  V.  S.,  12  Ga.  App.  174,  76  SE 
1029. 
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576-45  Missouri  Val.  B.  &  I.  Co.  v. 
Blake,  231  Fed.  417^  145  CCA  411; 
Sprout  &  Co.  V.  Mercantile  Co.,  162 
Wis.  279,  156  NW  158. 
[a]  Corporation  court  of  a  city  has 
jurisdiction  of  actions  against  cor- 
porations whose  principal  office  is  lo- 
cated in  such  city.  Builders'  Supply 
Co.  17.  Piedmont  Lumber  Co.,  122  Va. 
225,  94  SE  938. 

577-46  Import  C.  Co.  v.  Forster,  172 
App.  Div.  406,  158  NYS  409. 
578-56  Loeb  v.  Co.,  187  App.  Div. 
175,  175  NYS  472;  East  Coast  Oil  Co. 
V.  Oil  Co.,  183  App.  Div.  76,  170  NYS 
582;  Ledford  v.  Co.  (N.  C),  101  SE 
533. 

[a]  Three  conditions  must  exist  to 
give  a  court  jurisdiction  over  a  for- 
eign corporation.  First,  the  transaction 
of  business  within  the  state;  second, 
the  agent  carrying  on  the  business  was 
authorized  by  and  represented  the  cor- 
poration; third,  the  existence  of  some 
local  law  making  a  foreign  corporation 
amenable  to  suit.  Connecticut  Mutual 
Life  Ins.  Co.  v.  Spratley,  172  U.  S.  602, 
19  Sup.  Ct.  308,  43  L.  ed.  569;  W.  J. 
Armstrong  v.  R.  Co.,  129  Minn.  104,  151 
NW  917,  AnnCasl916E,  335. 
579-58  Vicksburg  S.  &  P.  Ey.  v. 
De  Bow,  148  Ga.  738,  98  SE  381;  W.  J. 
Armstrong  v.  E.  Co.,  129  Minn.  104, 
151  NW,917,  AnnCasl916B,  335. 
579-61  Travis  v.  Knox  Terpezone 
Co.,  215  N.  Y.  259,  109  NE  250,  Ann 
Oasl917A,  387,  LEA1916A,  542,  may 
compel  transfer  of  shares  on  books. 
580-62  Doremus  v.  National  Cotton 
Imp.  Co.,  39  App.  Cas.  (D.  C.)  295; 
Travis  v.  Knox  Terpezone  Co.,  215  N. 
Y.  259,  109  NE  250,  AnnCasl917A,  387, 
LEA1916A,  542;  Hogue  v.  American 
Steel  Foundries,  247  Pa.  12,  92  A  1073; 
Loan  Society  v-  Eavenson,  241  Pa.  65, 
88  A  295. 

581-67    Vicksburg  S.  &  P.  Ey.  v.  De 
Bow,  148  Ga.  738,  98  SE  381. 
581-69    Martin   v.    Matson    Co.,    289 
Fed.  188. 

581-70    British    corporation. — Smith- 
son  V.  Eoneo,  231  Fed.  349. 
581-71     Granite  B.  Co.  v.  Titus,  226 
Fed.  557,  141  CCA  313;  Lemon  v.  Glass 
Co.,  199  Fed.  927. 

584-85     Young  v.  Holyoke,  225  Mass. 
140,   114  NE   62. 

585-90     Texas  M.  Plow  Co.  v.  Bigger- 
stafE  (Tex.  Civ.),  185  SW  341. 


585-91     Tennessee  C.  I.  &  E.  Co.  v. 

Bunn  (Ala.),  79  8  360;  Great  Western 

Life  Assur.  Co.  v.  S.,  181  Ind.  28,  102 

NE  849,  103  NE  843. 

585-92     Vicknair  v.  Co.   (La.),  81  S 

324;   Cummer  Mfg.   Co.  v.  Lilly   (Tex. 

Civ.),    2'04    SW    1010;    Wright    V.     Co. 

(Tex.  Civ.),  198  SW  998. 

585-93     Plummer-Lewis  Co.  v.  Fran- 

cher.    111    Miss.   656,    71    S   907;    S.   V. 

Superior   Court,   86  Wash.  657,   150   P 

1149. 

586-94    Smith  v.  Inter-Mountain  A. 

Co.,  25  Ida.  212,  136  P  1125. 

[a]  The  principal  place  of  business  of 
a  corporation  is  its  place  of  residence. 
Cook  V.  Mfg.  Co.,  159  Oal.  694,  115  P 
318;  Trezevant  v.  Strong  Co.,  102  CaL 
47,   36  P   395. 

[b]  The  residence  of  a  non-resident 
domestic  corporation  which  appointed 
the  state  auditor  its  attorney  for 
purposes  of  service  but  who  did  not 
appoint  a  local  attorney,  is  not  the 
official  residence  of  the  auditor  and  it 
may  be  sued  in  any  county  within  the 
state.  Lemon  v.  Glass  Co.,  199  Fed. 
927. 

586-95  Smith  v.  Inter-Mountaia  A. 
Co.,  25  Ida.  212,  136  P  1125. 
587-98  Atlantic,  etc.  E.  Co.  v.  Spen- 
cer, 166  N.  C.  522,  82  SB  851.  Contra, 
Smith  V.  Inter-Mountain  A.  Co.,  25  Ida. 
212,  136  P  1125. 

588-4  Southern  E.  Co.  v.  Goggins 
(Ala.),  73  S  958. 

588-6  Great  Western  Life  Assur. 
Co.  V.  S.,  181  Ind.  28,  102  NE  849,  103 
NE  843.  See  Drennen  Motor  Car  Co. 
V.  Evans,  192  Ala.  150,  68  8  303,  hold- 
ing §6112  of  the  Code  of  1907  does  not 
provide  for  all  actions  against  a  cor- 
poration. 

589-8  Beal-Doyle  D.  G.  Co.  v.  Bldg. 
Co.,  109  Ark.  77,  158  SW  955;  Treze- 
vant V.  Strong  Co.,  102  Cal.  47,  36  P 
395;  Hammond  v.  Dev.  Co.,  22  Cal.  App. 
167,  133  P  978  (plaintiff  may  elect  to 
bring  the  action  in  the  county  named) ; 
Employers'  Indemnity  Co.  v.  Duncan, 
159  Ky.  460,  167  SW  414;  Davies  v. 
Oregon  P.  &  P.  Co.,  61  Or.  594,  123  P 
906,  for  this  county  is  its  place  of  resi- 
dence. ' 
589-9  Tennessee  C.  I.  &  E.  Co.  v. 
Bunn  (Ala.),  79  S  360;  Peaslee-Gaul- 
bert  Co.  ■;;.  McMath's  Admr.,  148  Ky. 
265,  146  SW  770  (tort  action);  Cannel 
Coal  Co.  V.  Luna  (Tex.  Civ.),  144  SW 
721. 
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[a]  "In  any  county  where  the  cor- 
poration transacts  business." — Under 
this  statute  the  corporation  is  held  to 
be  transacting  business  in  the  county 
in  which  its  agent  bought  a,  consign- 
ment of  lumber.  Strandall  v.  Lumber 
Co.,  73  Wash.  67,  131  P  211. 
589-10  Drennen  Motor  Car  Co.  v. 
Evans,  192  Ala.  150,  68  S  303;  Amer- 
ican Coal  Corp.  v.  Eoux,  192  Ala.  574, 
68  S  970;  Louisville  &  N.  E.  Co.  v. 
Dawson  (Ala.  App.),  68  S  674,  cor- 
poration held  to  be  engaged  in  doing 
business  by  agent. 

590-11  American  Coal  Corp.  v. 
Eoux,  192  Ala.  574,  68  S  970;  Drennen 
Motor  Car  Co.  v.  Evans,  192  Ala.  150, 
68  8  303. 

590-12  Drennen  Motor  Car  Co.  v. 
Evans,  192  Ala.  150,  68  S  303;  Judge 
V.  Washburn-Crosby  Mill.  Co.,  1  Ala. 
App.  470,  56  S  2;  Trezevant  v.  Strong 
■Co.,  102  Cal.  47,  36  P  395;  Hammond  v. 
Dev.  Co.,  22  Cal.  App.  167,  133  P  978; 
Peaslee  -  Gaulbert  Co.  v.  McMath  'a 
Admr.,  148  Ky.  265, 146  SW  770;  Ehome 
Milling  Co.  v.  Cunningham  (Tex. 
Civ.),  171  SW  1081;  Planters'  Cotton 
Oil  Co.  V.  Cotton  Oil  Co.  (Tex..  Civ.), 
146  SW  225. 

590-13  S.  V.  Eisjord,  161  Wis.  118, 
152   NW   847. 

[a]  Provided  the  defendant  has  an 
agent,  agency,  or  place  of  business  in 
such  county.  Tuggle  v.  Lumb.  Co.,  123 
Ga.  480,  51  SE  433;  Central  Georgia 
Power  Co.  v.  Parnell,  11  Ga.  App.  779, 
76  SE  157. 

[b]  Venue  in  libel  suit..— Jones  v.  Pub. 
Co.,  256  Mo.  57,  165  SW  304;  Hous- 
ton V.  Pub.  Co.,  249  Mo.  332,  155  SW 
1068. 

[c]  Where  part  of  action  arose. — Kell 
Mtg.  Co.  V.  Bank  of  Miami  (Tex.  Civ.), 
155  SW  325. 

590-14  Trezevant  v.  Strong  Co.,  102 
Cal.  47,  36  P  395;  Hammond  v.  Dev. 
Co.,  22  Cal.  App.  167,  133  P  978;  Cen- 
tral Georgia  P.  Co.  v.  Parnell,  11  Ga. 
App.  779,  76  SE  157  (if  it  has  an 
office  and  transacts  business  there) ; 
Southern  Coal  &  Coke  Co.  v.  Coal  Co., 
161  Ky.  477,  170  SW  1185;  Swann- 
Day  Lumber  Cd!  v.  Cornett,  161  Ky. 
98,  170  SW  516;  Employers'  Indemnity 
Co.  V.  Duncan  159  Ky.  460,  167  SW 
414. 

590-15  Trezevant  v.  Strong  Co.,  102 
Cal.  l7,  36  P  395;  Hammond  v.  Dev. 
Co.,  22  Cal.  App.  467,  133  P  978;  Cen- 


tral Georgia  P.  Co.  v.  Parnell,  11  Ga. 
App.  779,  76  SE  157  (if  it  has  an  of- 
fice and  transacts  business  there); 
Southern  Coal  &  Coke  Co.  v.  Coal  Co., 
161  Ky.  477,  170  SW  1185;  Owens- 
boro  S.  &  T.  Co.  v.  Moore,  154  Ky.  431, 
157  SW  1121;  Job  Iron  &  Steel  Co.  v. 
Clark,  150  Ky.  246,  15'0  SW  367. 

[a]  Service  of  process  may  be  in  an- 
other county. — Owensboro  Shovel  & 
Tool  Co.  V.  Moore,  154  Ky.  431,  157  SW 
1121. 

[b]  The  word  "  performed "j  is  to  be 
given  its  usual  aad  ordinary  meaning 
as  meaning  "carried  through,"  "made 
complete,"  "executed,"  etc.,  and  there- 
fore it  limits  the  venue  to  thte  county 
in  which  the  contract  is  to  be  completed 
or  executed  or  perfected  in  all  its  es- 
sential parts.  If  the  contract  is  not  of 
such  nature  that  it  might  be  performed 
in  its  essential  features  in  any  one 
county,  the  plaintiff  must  bring  his  ac- 
tion either  in  the  county  where  the  eon- 
tract  was  made,  or  where  the'  corpora- 
tion has  an  office  or  place  of  business 
or  a  chief  officer  or  agent.  Job  Iron  & 
Steel  So.  V.  Clark,  150  Ky.  246,  150  SW 
367. 

592-24  Lake  v.  Western  Silo  Co.,  177 
la.  73-5,  158  NW  673;  Wofford-Pain  & 
Co.  V.  Hampton,  173  N.  C.  686,  92  SE 
612;  Eline  v.  E.  Co.,  253  Pa.  204,  97 
A  1076. 

593-25  American  Coal  Corp.  v.  Eoux, 
192  Ala.  574,  68  S  970;  Hatcher  v. 
E.  Co.,  191  Ala.  634,  68  S  55,  defini^ig 
personal  injury. 

594-32  Atlantic,  etc.  E.  Co.  v.  Spen- 
cer, 166  N.  C.  522,  82  SE  851;  Plant- 
er's Cotton  Oil  Co.  V.  Cotton  Oil  Co. 
(Tex.  Civ.),  146  SW  225. 
[a]  The  fact  that  the  corporation's 
residence  is  in  another  county  is  not 
sufficient  ground  to  obtain  a  change  of 
venue  of  an  action  brought  in  one  of 
the  counties  named  in  the  constitution. 
Cook  V.  Mfg.  Co.,  159  Cal.  694,  115  P 
318;  Trezevant  V.  Strong  Co.,  102  Cal. 
47,  36  P  395;  Fresno  Nat.  Bank  «. 
Superior  Court  83  Cal.  491,  24  P  157; 
Bond  V.  Min.  Co.,  15  Cal.  App.  469,  115 
P  254.  See  Lewis  v.  E.  Co.,  66  Cal. 
209,  5  P  79. 

594-33  [a]  Where  the  corporation 
shows  its  principal  place  of  business  to 
be  within  another  county,  to  defeat  a 
motion  for  change  of  venue  the  plain- 
tiff has  the  burden  of  showing  that  the 
contract  was  made,  or  to  be  performed, 
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etc.,  in  the  county  where  the  action  is 
brought.  Hammond  D.  Dev.  Co.,  22  Cal, 
App.  167,  133  P  978. 
594-37  [a]  Person  includes  cor- 
porations in  a  statute  providing  that 
"when  a  sole  defendant  dies  after  judg- 
ment for  ihoney  against  him  execution 
shall  not  issue  thereon  but  the  judg- 
ment may  be  proved  up  and  paid  in 
due  course  of  administration,"  and 
this  statute  applies  to  a  dissolved  cor- 
poration with  the  same  force  as  to 
a  demise^  person.  Allison  v.  Richard- 
son (Tex.  Civ.),  171  SW  1021. 
596-42  Guilbert  v.  Kessinger,  173 
Mo.  App.  680,  160  SW  17.  See  also  5 
Standard  Proo.  687. 
596-44  [a]  Exhausting  remedies 
against  corporation. — The  statute  be- 
gins to  run  from  the  recovery  of  judg- 
ment. Damon  v.  Webber,  111  Me.  473, 
89  A  734. 

597-45  See  Blackburn  v.  Irvine,  205 
Fed.  217,  123  CCA  405;  Irvine  v.  Black- 
burn, 198  Fed.  360. 
598-54  Kelly  v.  Dolan,  218  Fed.  966; 
Holmes  v.  Jewett,  55  Colo.  187,  134  P 
665;  Hawaiian  Bell  Tel.  Co.  v.  Tel.  Co., 
6  Haw.  393;  Heeia  Sugar  Plantation  Co. 
V.  McKeague,  5  Haw.  101;  Mioton  v. 
Del  Corral,  132  La.  730,  61  S  771; 
Grossman  v.  Loeber  Hair  Co.,  155 
NTS  1012. 

599-56  Burley  Tobacco  Co.  v.  Vest, 
165  Ky.  762,  178  SW  1102;  Layne  & 
Bowler  Co.  v.  Winnfield,  134  La.  323, 
64  S  127;  Pardee  v.  Alfrey  Heading 
Co.,  129  .La.  749,  56  S  660;  Farrar  v. 
Pillsbury,  217  Mass.  330,  104  NB  737. 
[a]  Where  the  president  is  alleged  to 
have  authority  from  the  board  of  di- 
rectors, he  may  sue.  This  authoriza- 
tion must  be  alleged.  Layne  &  Bowler 
Co.  V.  Winnfield,  134  La.  323,  64  S  127; 
Pardee  v.  Alfrey  Heading  Co.,  129  La. 
749,  56  S  660. 

601-66  Witherbee  v.  Bowles,  201  N. 
Y.  427,  95  NE  27. 

601-67  Hawaiian  Bell  Tel.  Co.  «. 
Oriental  Tel.  Co.,  6  Haw.  393;  Burley 
Tobacco  Co.  v.  Vest,  165  Ky.  762,  178 
SW  1102;  Mioton  v.  Del  Corral,  132 
La.  750,  61  S  771;  Snyder  v.  Bender, 
173  NYS  401;  Lee  v.  Young,  147  Wis. 
53,  132  NW  595. 

[a]  A  member  of  a  membership  cor- 
poration is  in  sufficient  privity  with  the 
corporation  to  enforce  its  contracts 
with  third  persons  for  his  benefit.  Lov- 


itt  V.  Bur.  Co.,  88  Misc.  100,  150  NYS 
609. 

602-68  Virginia,  etc.  v.  Corrigan, 
242  Fed.  809,  155  CCA  397;  Magale  v. 
Fomby,  132  Ark.  289,  201  SW  278; 
Snyder  v.  Bender,  173  NYS  401 ;  Baillie 
V.  Min.  Co.,  86  Or.  1,  166  P  965,  167 
P  1167. 

[a]  Suit  for  protection  of  minority 
stockholders,  against  the  majority,  the 
corporation  is  neither  an  indispensable 
nor  necessary  party.  Bogert  v.  Pac. 
Co.,  244  Fed.  61,  156  CCA  489. 
602-72  Bellevue  Mills  Co.  v.  Trust 
Co.,  214  Fed.  817,  stockholder. 
603-77  Mioton  v.  Del  Corral,  132  La. 
730,  61   S  771. 

[a]  Subsidiary  companies,  controlled 
by  the  corporation  by  the  ownership 
of  its  stock,  are  not  necessary  parties 
defendant  to  an  action  against  the  cor- 
poration on  a  contract  made  by  it  on 
their  behalf.  Texas  Co.  v.  Fuel  Oil 
Co.,  194  Fed.  1,  114  CCA  21. 
603-78  [a] .  Individual  members. 
Illinois  S.  Hospital  v.  Higgins,  15  111. 
185. 

[b]  Where  corx>oration  dissolved. 
Lakeside  Irr.  Co.  i;.  BuflSngton  (Tex. 
Civ.),  168  SW  21. 

604-80  Hoben  v.  Tel.  Co.,  176  Mich. 
596,  142  NW  1070;  Board  v.  Trustees, 
78  W.  Va.  445,.  88  SE  1099. 
[a]  If  misnomer  be  too  technical  a  plea 
will  not  be  noticed.  Southern  E.  Co.  v. 
Hayes,  183  Ala.  465,  62  S  874. 
605-82  Central  Foundry  Co.  v. 
Laird,  189  Ala.  584,  66  S  571;  Saun- 
ders V.  Arlington,  147  Ga.  581,  94  SE 
1022,  AnnCasl918D,  907.  See  infra, 
p.  652,  n.  63,  and  supplement  thereto. 
605-83  Saunders  v.  Arlington,  147 
Ga.  681,  94  SB  1022,  AnnCasl918D, 
907;  Hoben  v.  Tel.  Co.,  176  Mich.  596, 
142  NW  1070. 

605-85  [a]  Where  the  only  connec- 
tion between  the  corporation  joined 
with  the  defendant  corporation,  or  be- 
tween their  directors  is  that  of  ' '  stock- 
holder and  director"  the  joinder  is 
improper.  Eubber  &  Celluloid  H.  T. 
Co.  V.  Brush  Co.,  81  N.  J.  Eq.  419,  519, 
88  A  210. 

605-86  Eodgers  v.  Silver  Co.,  237 
Fed.  887;  Vassar  College  v.  Biscuit 
Co.,  197  Fed.  982;  Witherbee  v. 
Bowles,  201  N.  Y.  427,  95  NE  27. 
606-87  Virginia-Carolina  Chem.  Co. 
V.  Floyd,  158  N.  C.  455,  74  SE  465. 
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607-88  Converse,  Eeitzer  v.  Irr.  Co. 
(Tex.  Civ.),  153  SW  380;  Blake  v.  Dev. 
Co.,  50  Utah  347,  167  P  672. 
609-2  Intervention  ty  stockholders 
in  action  against  corporation.  Conti- 
nental, etc.  Bank  v.  Allis-Chalmers  Co., 
200  Fed.  B'OO. 

609-3  Blake  v.  Dev.  Co.,  50  Utah 
347,   167   P   672. 

609-4  iSee  5  Standard  Pboc.  712,  n. 
71,  and  supplement  thereto, 
[a]  Intervention  by  other  stockhold- 
ers in  such  suit  held  improper.  Thomas 
V.  Barthold  (Tex.  Civ.)-,  171  SW  1071. 
610-10  [a]  Unpaid  subscriptions  of 
a  foreign  corporation  may  be  reached 
by  its  creditors.  Randall  Printing  Co. 
V.  Water  Co.,  120  Minn.  268,  139  NW 
606,  43  LEA  (NS)  706;  Eule  v.  Stove 
&  Grate  Co.,  64  Minn.  326,  67  NW 
60;  First  Nat.  Bank  v.  Min.  Co.,  42 
Minn.  327,  44  NW  198,  18  AmSt  510, 
6  LEA  676. 

611-12  [a]  To  enforce  corxMrate 
debts. — A  stockholder  cannot  be  sued 
■by  a  creditor  directly  to  enforce  a  cor- 
porate debt,  unless  he  consents  to  be 
sued.  Dotson  v.  Hoggan,  44  Utah  295, 
140  P  128. 

615-38  Port  Washington  v.  Thacher, 
245  Fed.  94,  157  CCA  390;  Chicago, 
B.  &  Q.  E.  Co.  V.  Schrimpf,  236  Fed. 
20O,  149  CCA  390;  Hamilton  v.  Mer- 
cantile Co.  (Ala.),  78  S  401;  Expansion 
Gold  Min.  &  Leasing  Co.  v.  Campbell, 
62  Colo.  410,  163  P  968;  Connor  v. 
O'Dounell,  230  Mass,  39,  119  NE  446; 
Strother  v.  Dunham  (Mo.  App.),  193 
SW  882;  SchafE  v.  Shepherd  (Tex. 
Civ.),  196   SW  232. 

616-41  Knoll  v.  Levert,  136  La.  241, 
66  S  959,  citation. 

617-49  Aparicio  v.  Christianson  & 
Co.,  23  P.  E.  457. 

617-50  Colonial  E.  Co.  v.  Lathrop 
(Okl.),  166  P  747. 

617-51  Eminent  H.  of  C.  W.  v. 
Lundy,  110  Miss.  881,  71  S  16;  John 
McMenamy  Inv.,  etc.  v.  V.  Stilwell  C. 
Co.,  267  Mo.  340,  184  SW  467. 
619-66  N.  C.  Rev.  1905,  §440,  (1): 
Anderson  v.  Guaranty  Co.,  174  N.  C. 
417,  93  8E  948;  Menefee  v.  Cotton 
Mills,  161  N.  C.  164,  76  SE  741;  Jones 
V.  Hancock,  117  Va.  511,  85  SE  460. 
[a]  Service  on  dissolved  corporation 
is  had  in  the  same  manner  as  service 
on  a  going  corporation.  Castle's  Admr. 
V.  Coal  Co.,  145  Ky.  591,  140  SW  1034. 
619-67     Earden   Merc.    Co.   v.    Hart, 


186  Ala.  513,  65  S  327;  Boyle  V.  Oro 
Min.  &  MUl.  Co.,  14  Ariz.  484,  131  P 
155;  Jester  v.  Barret,  181  Ind.  374,  102 
NE  29;  Greacen  v.  Lumb.  Co.,  167 
Mich.  569,  133  NW  538;  Shawnee  Te- 
cumseh  Trac.  Co.  v.  Webster  (Okl.), 
174  P  266;  Oklahoma  Fire  Uns.  Co.  ». 
Pav.  Co.,  34  Okl.  149,  125  P  734;  Water- 
town  V.  Eobinson,  59  Wis.  513,  17  NW 
542,  69  Wis.  230,  34  NW  139;  Con- 
gar  V.  Galena  &  C.  U.  E.  Co.,  17  Wis. 
477,  485. 

619-68  Ft.  Smith  Lumb.  Co.  v. 
Shackleford,  115  Ark.  272,  171  SW 
99,  construing  Act  98,  of  Acts,  1909,  p. 
293. 

620-74  Central  Georgia  Power  Co.  v. 
Parnell,  11  Ga.  App.  779,  76  SE  157. 
621-75  [a]  Service  may  be  made 
without  the  state. — Straub  v.  Land  & 
Inv.  Co.,  30  8.  D.  310,  138  NW  957, 
46  LEA  (NS)  941. 

621-83  Central  Georgia  Power  Co.' 
V.  Parnell,  11  Ga.  App.  779,  76  SE  157; 
Hassell  v.  Steamboat  Co.,  168  N.  C. 
296,  84  SE  363;  Menefee  v.  Cotton 
Mills,  161  N.  C.  164,  76  SE  741; 
Davies  v.  Oregon  P.  &  P.  Co.,  61  Or. 
594,  123  P  906;  Klatte  v.  McKeand,  95 
S.  C.  219,  78  SE  712;  Jones  &  Co.  v. 
Hancock  &  Sons,  117  Va.  511,  85  SE 
460. 

[a]  Where  no  officers  upon  whom 
process  may  be  served  are  within  the 
jurisdiction  of  the  court,  service  may 
be  had  by  depositing  a  copy  of  the 
process  in  the  office  of  the  corporation 
commission.  A  duplicate  copy  must  be 
immediately  mailed  to  thp  office  of  the 
corporation  or  to  any  officer.  Ariz. 
Const.,  tit.  xiii,  ch.  ii,  §25;  WUson's 
Corp.  L.,  p.  18.  Mailing  a  copy  to  the 
personal  residence  of  the  president  only 
is  insufficient  to  confer  jurisdiction. 
Boyle  V.  Min.  &  Mill.  Co.,  14  Ariz.  484, 
131  P  155.  Where  the  directors  were 
absent  from  the  jurisdiction,  service 
upon  the  corporation  through  its  resi- 
dent agent  and  by  mailing  copies  of 
the  writ  to  the  absent  officers  was  suffi- 
cient to  confer  jurisdiction.  Potomac 
Oil  Co.  V.  Dye,  14  Cal.  App.  674,  113  P 
126,  130. 

[b]  Relation  of  the  person  served  to 
plaintiff. — George  v.  American  Gin  Co., 
46  S.  C.  1,  24  SE  41,  57  AmSt  671,  32 
LRA  764. 

623-86  Bond  v.  Min.  Co.,  15  Cal. 
App.  469,  115  P  254;  Vadnais  i>.  Cop. 
Min.    Co.,   42   Mont.    543,    113   P   747; 
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Pennsylvania  E.  Co.  v.  Bennett,  47  N. 
J.  L.  275;  Phillips  v.  Albert,  81  Misc. 
131,  142  NYS'  325;  Straub  v.  Inv.  Co., 
30  S.  D.  310,  128  NW  957,  46  LEA 
(NS)  941;  National  Eqnit.  Soc.  v.  Ten- 
nison  (Tex.  Civ..),  174  SW  978,  citing 
authority. 

[a]  Non-resident  president  without 
the  state  may  be  served  under  §1766, 
Eev.  St.,  1909.  John  McMenamy  I.  & 
E.  E.  Co.  V.  Catering  Co.,  175  Mo.  App. 
668,  158  SW  427. 

623-87  Noel  Const.  Co.  v.  George  W. 
Smith  &  Co.,  193  Fed.  492. 
623-88  Straub  v.  Inv.  Co.,  30  S.  D. 
310,  138  NW  957,  46  LEA  (NS)  941. 
See  Majestic  Metal  Bed  Co.  v.  Purn. 
Co.,  152  NYS  994. 

623-89  Van  Damm  v.  Stor.  Co.,  132 
NYS  394;  Pirst  Nat.  Bank  v.  Latham, 
37  Okl.  286,  132  P  891  (where  the 
president  is  not  within  the  county) ; 
First  Nat.  Bank  v.  Ingle,  37  Okl.  276, 
132  P  895;  Straub  v.  Land  &  Inv.  Co., 
30  S.  D.  310,  138  NW  957,  46  LEA 
(NS)  941. 

623-90  Pennsylvania  E.  Co.  v.  Ben- 
nett, 47  N.  J.  L.  275;  Straub  v.  Laind 
&  Inv.  Co.,  30  S.  D.  310,  138  NW  957, 
46  LEA  (NS)  941. 

623-91  Washington,  A.  &  O.  B.  E. 
Co.  V.  Brown,  17  Wall.  (U.  S.)  445,  21 
L.  ed.  675;  Pennsylvania  E.  Co.  v.  Ben- 
nett, 47  N.  J.  L.  275;  Webb  v.  Cape 
Pear  Bank,  50  N.  C.  288;  Grubb  v.  Mfg. 
Co.,  10  Phila.  (Pa.)  316;  Straub  v.  Land 
&  Inv.  Co.,  30  S.  D.  310,  138  NW 
957,  46  LEA  (NS)  941.  Contra,  Okla- 
homa F.  Ins.  Co.  V.  Asphalt  Pav.  Co., 
34  Okl.  149,  125  P  734. 

[a]  Service  upon  a  director  of  a  local 
branch  is  not  such  service  as  the,  stat- 
ute contemplates.  Webb  v.  Bank,  50 
N.  C.  288. 

[b]  Chairman  of  the  board  of  direc- 
tors may  be  served.  Oklahoma  Fire 
Ins.  Co.  V.  Pav.  Co.,  34  Okl.  149,  125 
P  734. 

623-92  iSchlesingei-  v.  Modern  Sa- 
maritans, 121  Minn.  145,  140  NW 
1027;  Polacsek  v.  Mfg.  Co.,  164  App. 
Div.  925,  149  NYS  372;  Straub  v.  Inv. 
Co.,  30  S.  D.  310,  138  NW  957,  46  LEA 
(NS)  941.  But  see  Jackson  v.  Oil  Co., 
136  La.  764,  67  S  822;  Welch  v.  E. 
Co.,  128  La.  738,  55  S  338;  Westley 
V.  Dairy  Co.,  72  Misc.  260,  131  NYS 
313, 


[a]  A  bookkeeper  is  not  a  managing 
agent  on  whom  process  may  be  served. 
Eogers  v.  Stor.  Co.,  131  NYS  591. 
624-94  [a]  Service  upon  a  person 
in  charge  of  the  place  of  business  is 
sufficient  where  the  officers  could  not 
be  found.  Humphrey  .v.  Wagon  Wks., 
37  Okl.  714,  132  P  899. 

624-95  [a]  Traveling  salesman  may 
be  served.  Moinet  i'.  Burnham,  Stoe- 
^el  &  Co.,  143  Mich.  489,  106  NW  1126. 
625-98  Contra,  Pennsylvania  E.  Co. 
V.  Bennett,  47  N.-  J.  L.  275. 
625-1  Getchell  v.  E.  Co.,  24  N.  D. 
487,  140  NW  109. 

625-2  Ft.  Smith  Lumber  Co.  v. 
Shackleford,  116  Ark.  272,  171  SW  99; 
Pennsylvania  E.  Co.  v.  Bennett,  47 
N.  J.  L.  275.  But  see  Booth  v.  A. 
Feldman  Const.  Co.,  139  NYS  315; 
Hassell  v.  Daniels'  Eoanoke  E.  L.'  S. 
Co.,  168  N.  C.  296,  84  SE  363. 
[a]  Agent  In  charge  for  the  time  be- 
ing. Dobson  V.  Farbenfabriken,  206 
Fed.  125. 

626-7  Ft.  Smith  Lumb.  Co.  v. 
Shackleford,  115  Ark.  272,  171  SW  99; 
Eumely  Co.  v.  Bledsoe,  56  Okl.  180, 
155  P  872. 

626-9  Teal  v.  Philadelphia  Co.,  139 
La.  194,  71  S  364;  St.  L.  &  S.  F.  E. 
Co.  V.  Eeed  (Okl.),  158  P  399;  Miller 
V.  Trust  Co.  (Tex.  Civ.),  184  SW 
614. 

[a]  Service  in  the  county  is  not  re- 
quired when  service  is  njade  upon  the 
principal  officers,  but  under  55  L.  O.  L. 
when  service  is  upon  a  clerk  or  agent, 
the  place  of  service  is  so  limited. 
Davies  v.  Oregon  P.  &  P.  Co.,  61  Or. 
594,  123  P  906,  explain.  Holgate  v. 
E.  Co.,  16  Or.  123,  17  P  859. 
627-13  See  Brooks  v.  Land  Co.,  21 
Ida.  212,  121  P  101. 
[a]  Where  aji  Individual  is  the  cor- 
poration in  reality  and  he  avoid 
service,  substituted  service  may  be 
had.  Bentz  v.  Eealty  Co.,  142  NYS 
193. 

627-16  McKendrick  v.  Min.  Co.,  165 
Cal.  24,  130  P  865;  Import.  C.  Co.  v. 
Porster,  172  App.  Div.  406,  158  NYS 
409;  Baillie  v.  Min.  Co.,  86  Or.  1,  166 
P  965,  167  P  1167.  See  King  v.  Wil- 
son, 86  Kan.  227,  120  P  342,  effect  of 
misnomer  notice. 

627-17  Toledo  E.  L.  Co.  v.  HiH,  244 
U.  S.  49,  37  Sup.  Ct.  591,  61  L.  ed.  982; 
Duluth  L.  Co.  V.  Pulpwood  Co.,  137 
Minn.  312,  163  NW  520. 
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628-24    Sharpless  S.  Co.  v.  Brilhart, 

129  Md.  82,  98  A  484. 
628-26  Dobson  v.  Farbenfabriken, 
206  Fed.  125;  Teal  v.  Co.,  139  La.  194, 
71  S  364;  Delaware  Ins.  Co.  v.  Hutto 
(Tex.  Civ.),  159  SW  73,  return  suffi- 
cient. 

629-27  Hoben  v.  Tel.  Co.,  176  Mich. 
596,  142  NW  1070;  Schlesinger  v.  Mod- 
ern Samaritans,  121  Minn.  145,  140  NW 
1027;  Supreme  Ruling  v.  Sommers,  108 
Miss.  54,  66  S  322. 
629-28  Seaboard  Air  Line  By.  v. 
Davis,  13  Ga.  App.  14,  78  SB  687. 
629-29  McKendriek  v.  Min.  Co.,  165 
Cal.  24,  130  P  865  (showing  sufficient); 
Handlan-Buck  Mfg.  Co.  v.  E.  Co.,  167 
Mo.  App.  683,  151  SW  171. 
630-30  Eyan  v.  Ohmer,  233  Fed. 
165;  Farrell  v.  Forest  Inv.  Co.  (Fla.), 
74  S  216;  Karosas  v.  Coal  Co.,  172  App. 
Div.  873,  158  NYS  1021;  Muslusky  v. 
Coal  Co.,  159  NTS  571. 
630-33  [a]  Entry  of  service  con- 
clusive.— In  the  absence  of  a  timely 
traverse,  an  entry  of  service  made  upon 
a  corporation  by  serving  a  person  who 
had  been  its  president  will  be  treated 
as  conclusive  of  service  on  the  corpora- 
tion. WinecofE  V.  Weedon,  142  Ga. 
552,  82  SE  1057. 

630-34     Seaboard   Air  Line    Ey.    v. 
Davis,  13  Ga.  App.  14,  78  SE  687. 
[a]    In  the  appellate  court. — A  failure 
of    the    return     to     show     the    person 
served'    was    a    jurisdictional     defect, 
which  defect  cannot  be  amended  in  the 
appellate  court.   Hoben  v.  Tel.  Co.,  176 
Mich.  596,  142  NW  1070. 
630-35     Hoben  v.  Tel.  Co.,  176  Mich. 
596,  142  NW  1070;   Greacen  v.  Lumb. 
Co.,  167  Mich.  569,  133  NW  538. 
631-36     Spicer   v.   S.    (Ala.),     73     S 
396. 

632-48  '  [a]  Appearance  and  de- 
fense as  corporation.  —  Where  a  cor- 
poration is  made  a  defendant  and  ap- 
pears and  defends  as  such,  its  exist- 
ence as  a  corporation  is  admitted  and 
cannot  afterwards  be  denied.  P.  v. 
Koensgen,  265  111.  292,  106  NE  840. 
632-50  Hassell  v.  Co.,  168  N.  C.  296, 
84  SE  363. 

[a]  The  appearance,  tn  an  individual 
capacity,  of  the  officers  or  members  of 
a  corporation  does  not  waive  defects 
of  notice  as  to  the  corporation.  P.  v. 
Jones,  254  111.  521,  98  NE  962. 
632-51  Gray  v.  Grand  Eiver  C.  &  C. 
Co.,  175  Wo.  App.  421    162   SW   277; 


Meyers  v.  Locomotive  Co.,  201  N.  T, 
163,  94  NE  605. 

633-58     Seaboard    Air    Line    By.   v. 
Browder,  144  Ga.  322,  87  SE  6. 
634-60    See   also   3   Standard  Pboc. 
259,  n.   77. 

Attachment  of  shares. — See  3  Standabo 
Pboc.  274,  n.  38,  and  supplement  there- 
to. 

634-62  [a]  That  the  plaintiff  cred- 
itor resides  In  a  comity  other  than  the 
one  in  which  the  debtor's  principal 
office  is  located  is  sufficient  reason  for 
an  attachment  under  3  Comp.  Laws, 
§10468.  Greacen  v.  Lumb.  Co.,,  167 
Mich.  569,  133  NW  538. 
635-72  See  also  3  Standabd  Pboc. 
268,  n.  12,  and  supplement  thereto,  and 
5  Standard  Pboc.  740,  n.  37. 
636-73  Contra,  Jennings  v.  L.  &  P. 
Co.,  26  Ida.  703,  146  P  lOl.  See  3 
Standard  Pboc.  269,  n.  17. 
636-74  Somerville  Lumb.  Co.  v. 
Mackres,  86  Vt.  466,  85  A  977.  See  3 
Standard  Pboc.  17. 
[a]  Service  as  on  non-resident. 
Where  a  foreign  corporation,  doing 
business  in  another  state,  fails  to  desig- 
nate a  process  agent  according  to  the 
statute,  and  a  writ  of  attachment  is 
served  in  strict  compliance  with  the 
statute  in  case  of  non-resident  defend- 
ants, such  service  is  sufficient  not  only 
to  bring  the  property  attached  within 
the  jurisdiction  of  the  court,  but  also 
to  make  the  judgment  good  as  a  per- 
sonal judgment.  Somerville  Lumb.  Oo. 
V.  Mackres,  86  Vt.  466,  85  A  977. 
636-75  Columbia  S.  M.  Co.  v.  Brand, 
115  Miss,  625,  76  S  557. 
636-77  Title  Ins.  &  T.  Co.  v.  Dev. 
Co.,  171  Cal.  173,  152  P  542. 
636-80  Edwards  v.  Case,  78  Or.  220, 
152  P  880.  See  10  Standabd  Pboc. 
405,  n.  79. 

[a]    A  stockholder  who  is  indebted  to 
the   corporation  may  be   garnished  by 
the  creditor.     Dotson    v.    Hoggan,    44 
Utah  295,  140  P  128. 
637-87    Young   Hin   v.    Haekfield   & 
Co.,  16  Haw.  427,  return  held  sufficient. 
See  Ferreira  v.  Kamo,  18  Haw.  593. 
[a]     Notice  necessary. — Eeed  v.  Boat 
Co.,  156  la.  12,  137  NW  458. 
638-90     Pierce  v.  Curry,  59  Colo.  558, 
151  P  427. 

638-92  Bump  v.  Augustine,  163  La. 
307,  143  NW  1104,  a  default  cannot 
be  entered  on  an  answer  bv  an  o£|qq( 
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having  no  knowledge  as  though  no  an- 
swer was  filed. 

[a]  Answer  by  attorney  Insufficient. 
Central,  etc.  Ey.  Co.  v.  Dickeiaon,  15 
Ga.  App.  293,  82  SE  942. 

[b]  By  whom  answer  made. — Answer 
must  be  made  either  by  one  of  the 
servants  or  agents  of  the  corporation 
who  has  actual  personal  knowledge  of 
the  facts,  or  by  an  oflScer  of  the  cor- 
poration to  whom  such  knowledge  will 
be  imputed  by  law.  Central,  etc.  Ey. 
Co.  i;.  Diekerson,  15  Ga.  App.  293,  82 
SB   942. 

[c]  An  inadeciuate  answer  by  an  offi- 
cer not  possessing  knowledge  of  the 
facts  may  on  motion  be  stricken.  Bump 
V.  Augustine,  163  la.  307,  143  NW 
1104. 

638-94  [a]  After  change  of  name, 
suit  must  be  brought  under  new  name. 
Philapy  v.  Lumb.  Co.,  56  Ind.  App. 
266,  105  NE  161. 

[b]  Where  the  corporate  name  is 
changed  pending  the  action  on-  con- 
tract, an  assignment  from  the  former 
to  its  successor  need  not  be  pleaded 
there  being  no  other  change  in  the  cor- 
poration. Posey  V.  Lumber  Co.  (Tex. 
Civ.),  142  SW  931. 

Cross-reference:  "See  Parties,  supra," 
should  read  "See  VII,  A,  1." 
63S-96  Union  T.  Co.  v.  Dickinson, 
30  Cal.  App.  91,  157  P  615;  Strasbaugh 
V.  Can.  Co.,  127  Md.  632,  96  A  863. 
640-3  [a]  A  plea  that  the  plaintiff 
has  not  paid  its  annual  tax  may  be 
interposed  at  any  time  before  the  trial 
of  the  action.  §6709,  L.  O.  L.;  Klam- 
ath Lumb.  Co.  V.  Bamber,  74  Or.  287, 
142  P  359,  145  P  650. 
640-4  Wilson  &  Co.  v.  Mach.  Co.,  55 
Ga.  672;  St.  Mark's  M.  Church  v.  Pow- 
er Co.,  19  Ga.  App.  633,  91  SB  1047; 
New  Bern  Bank  &  T.  Co.  v.  Duffy,  156 
N.  C.  83,  72  SE  96;  Fruth  v.  Bolt,  37 
S.  D.  393,  158  NW  733;  Greenya  v. 
Schubring,  161  Wis.  483,  154  NW  972. 
[a]  Authorization  of  the  suit  by  the 
directors  need  not  be  alleged.  Goodale 
Phonograph  Co.  v.  Valentine,  69  Wash. 
263,   124   P   691. 

641-8  Finch  v.  Le  Sueur  Co.  Coop. 
Co.,  128  Minn.  73,  150  NW  226. 
641-9  See  Consolidated  C.  Co.  v.  Me- 
Connell  (Cal.  App.),  180  P  842. 
642-13  Oribb  v.  Lumb.  Co.,  82  Ga. 
597,  9  SB  426;  St.  Cecilia  Academy  c. 
Hardin,  78  Ga.  39,  3  SE  305:  Georgia, 
f,  *  A,  By.  Cq.  v.  MUl.  Co.,  15  Ga. 


App.  142,  82  SE  784;  Weller  t.  Co., 
15  Ga.  App.  79  82  SB  593;  Walker  v. 
Tp.  Co.,  80  Ind.  452. 
642-14  Gainsville,  etc.  Assn.  v.  E. 
Co.,  157  N.  C.  460,  73  SE  242. 
643-16  Storer  v.  Graham,  43  Mont. 
344,  116  P  1011;  United  Mut.  Fire 
Ins.  Co.  V.  Talley  (Tex.  Civ.),  211  SW 
653.  See  Franklin  County  v.  Blake, 
283  111.  292,  119  NB  288. 
[a]  Mere  description  of  the  plaintiff 
as  a  body  corporate  without  setting  out 
the  facts  constituting  it  such  is  suffi- 
cient. Head  v.  Eobinson,  N.  &  Co., 
191  Ala.  352,  67  S  976;  Southern  Life 
Ins.  Co.  V.  Eoberts,  60  Ala.  431. 
643-17  Selma,  etc.  E.  Co.  v.  Tipton, 
5  Ala.  787,  39  AmDec  344;  California 
Steam  Nav.  Co.  v.  Wright,  6  Cal.  .258, 
65  AmDec  511;  Heeia  S.  Plantation  v. 
McKeague,  5  Haw.  101;  Walker  v.  Tp. 
Co.,  80  Ind.  452;  Martin  v.  Inv.  Co., 
146  Ky.  525,  142  SW  1038;  Commer- 
cial Bank  -v.  Mfg.  Co.,  1  B.  Mon.  (Ky.) 
13,  35  AmDec  171;  P.  v.  Hugo,  181 
App.  Div.  149,  168  NYS  80;  Bury  v. 
Mitchell  Co.  (Tex.  Civ.),  74  SW  341; 
Minter  v.  E.  Co.,  3  Utah  500,  24  P  911. 
644-19  [a]  The  omission  to  allege 
the  fact  of  incorporation  is  waived  by 
failure  to  raise  the  defect  either  in  the 
demurrer  or  answer.  Banco  De  Puerto 
Eico  V.  Est.  of  Font,  14  P.  E.  561. 
644-23  Castleman-Blakemore  Go.  v. 
Brueker,  167  Ky.  269,  180  SW  360. 
645-27  Heeia  S.  P.  Co.  i;.  Mc- 
Keague, 5  Haw.  101. 
[a]  Failure  to  comply  with  conditions  ^ 
precedent  to  actions  (1)  is  a  matter  of 
affirmative  defense  (Alaska  Salmon  Co. 
V.  Box  Co.,  158  Cal.  567,  112  P  454; 
California  Sav.  &  L.  Soc.  v.  Harris, 
111  Cal.  133,  43  P  525;  Labory  v.  Or- 
phan Asylum,  97  Cal.  270,  32  P  231; 
South  Yuba  W.,  etc.  Co.  v.  Eosa,  80 
Cal.  333,  22  P  222;  Eiverdale  Min.  Co. 
V.  Wicks,  14  Cal.  App.  526,-112  P  896), 
(2)  which  is  waived  unless  pleaded. 
Eiverdale  Min.  Co.  v.  Wicks,  14  Cal. 
App.  526,  112  P  896,  quot.  California 
Sav.  &  L.  Soe.  v.  Harris,  111  Cal.  133, 
43  P  525.  (3)  The  omission  from  the 
complaint  of  an  averment  of  compli- 
ance is  not  ground  of  demurrer  (Cali- 
fornia Sav.  &  L.  Soc.  V.  Harris,  111 
Cal.  133,  43  P  525;  South  Tuba  Water, 
etc.  Co.  V.  Eosa,  80  Cal.  333,  22  P  222) ; 
(4)  or  ground  for  reversal  of  the 
judgment.  California  Sav.  &  L.  Soc, 
V.  Harris,  IH  Cal.  133,  43  P  585, 
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[b]  The  legality  of  the  corporation  is 
not  pnt  in  Issue  by  an  allegation  that 

E.  filed  affidavits  showing  no  stock 
had  been  subscribed  for,  allotted  or 
issued,  where  the  affidavits  themselves 
and  facts  showing  when  and  by  whom 
they  were  made  are  not  set  forth. 
O'Eeilly  v.  Noxon,  49  Colo.  362,  113 
P  486. 

646-29  [a]  Issue  of  right  to  trans- 
act business,  by  virtue  of  §6709,  L.  O. 
L.  can  be  raised  by  plea  in  abatement. 
Hartford  F.  Ins.  Co.  v.  E.  E.,  74  Or. 
144,  144  P  417. 

[b]  Although  the  statutory  affidavit 
denying  the  corporate  existence  of  the 
plaintiff  is  filed  with  the  answer,  the 
fact  of  plaintiff's  corporate  existence 
is  not  put  in  issue  unless  it  be  denied 
in  the  answer.  Iroquois  Mfg.  Co,  v. 
Mtg.  Co.,  179  Mo.  App.  87,  161  SW  320. 
646-31  Gonsalves  &  Co.  v.  Watson, 
16  Haw.  256;  Finch  v.  Le  Sueur  Co.,  Co- 
op. Co.,  128  Minn.  73,  150  NW  226; 
Willoburn  Eauch  Co.  v.  Yegen,  49 
Mont.  101,  140  P  231;  First  Nat.  Bank 
V.  Smith,  44  Mont.  305,  119  P  784; 
Houston  Packing  Co.  v.  Co.,  20  P.  E. 
233;  Steamship  Co.  v.  Eodgers,  21  S.  C. 
27. 

[a]  Mere  general  denial  not  sufficient. 
Lummus  Cotton  Gin  Co.  v.  Counts,  98 
S.  C.  136,  82  SE  391. 

[b]  Evasive  answer. — Where  a  de- 
fendant is  alleged  to  be  a  corporation, 
an  answer  declining,  for  want  of  suf- 
ficient information,  either  to  admit  or 
to  deny  such  an  averment  is  evasive 
and  an  admission  of  the  averment. 
Gaynor  v.  Ins.  Co.,  12  Ga.  App.  601,  77 
SE  1072. 

646-32  Interstate  E.  Co.  v.  E.  Co., 
251    Mo.    707,   158    SW   349;    Hartford 

F.  Ins.  Co.  V.  E.  E.,  74  Or.  144,  144 
P   417. 

[a]  Positive  denial  (1)  required. 
Sogers  Bros;  Co.  v.  Beck  (Cal.  App.), 
184  P  515;  William  Wilson  Co.  v. 
Trainor,  27  Cal.  App.  43,  149  P  954 
(corporate  existence  cannot  be  denied 
on  information  and  belief  because  per- 
chance the  plaintiff  had  failed  to  pay 
its  license  tax  and  might  have  lost  its 
existence);  Post  Pub.  Co.  v.  Bennett, 
164  App.  Div.  633,  149  NYS  867;  Long 
Island  E.  Co.  v.  Jones,  151  App.  Div. 
407,  135  NYS  954.  (2)  Denial  on 
information  and  belief  is  insufficient 
to  raise  the  issue.  Finch  v.  Le  Sueur 
Co.  Qo-op.  Cp.,  Ig8  Minn.  73,  150  NW 


226.     See  the  titles  "Denials;"  "In- 
formation and  Belief." 
[b]     Verified  denial. — See  Interstate  E. 
Co.  V.   E.   Co.,   251   Mo.   707,   158  SW 
349. 

647-34  [a]  Plea  of  forfeiture  of 
corporate  charter  which  does  not  nega- 
tive that  the  charter  has  been  rein- 
stated is  insufficient.  St.  Louis  Stearns 
Auto  Co.  V.  Singers,  179  111.  App.  556. 
647-35  Ashurst  v.  Arnold-Henegar- 
Doyle  Co,  (Ala.),  78  S  386;  Belvidere 
Water  Co.  v.  Belvidere,  82  N.  J.  L.  601, 
83  A  241.  See  Eialto  Co.  v.  Miner,  183 
Mo.  App.  119,  166  SW  629. 
648-44  Edward  Todd  &  Co.  v.  Pac. 
Co.,  150  NYS  979. 
650-49  [a]  Authority  of  officers  to 
act  for  the  company  need  not  be 
pleaded.  Brownwood  v.  Tel.  Co.  (Tex. 
Civ.),  152  SW  709. 
650-50  Martin  v.  Inv.  Co.,  146  Ky. 
525,  142  SW  1038;  New  State  Land 
Co.  V.  Wilson  (Tex.  Civ.),  150  SW 
253. 

650-54  [a]  Authorization  of  suit 
by  directors  need  not  be  alleged.  Con- 
ley  V.  Daughters,  etc.  (Tex.  Civ.),  151 
SW  877.  See  supra,  p.  558,  n.  53,  and 
supplement  thereto. 
Erratum.  —  Eeference  should  be  to 
559-53. 

650-55  See  Compagnie  Generate  v. 
Herzig  &  Sons  Qo.,  89  Misc.  673,  153 
NYS  717, 

651-56  Eosado  v.  Ponce  E,  &  L.  Co., 
18  P,  E.  593;  Southern  Cotton  Oil  Co. 
V.  Lightsey,  100  S.  C.  41,  84  SE  301. 

[a]  Authority  to  act  for  the  corpora- 
tion should  be  shown  in  the  affidavit 
or  otherwise.  Pacific  Mail  S.  Co.  v. 
The  Pacific,  3  U.  S,  D,  C,  (Haw,)  29. 

[b]  Trustees, — Any  one  of  the  trus- 
tees, parties  to  the  action,  may  verify 
a  pleading.  Queen  Ins.  Co.  v.  Keller 
(Tex.  Civ.),  186  SW  359. 

651-57  iStiner  v.  Tennessee  C.  Co., 
176  App,  Div.  209,  161  NYS  986. 
661-60  Bittleston  L.  &  C.  Agency  v. 
Howard,  172  Cal.  357,  156  P  515. 
651-61  [a]  A  corporation  cannot 
answer  under  oath  in  equity.  Coca- 
Cola  Co.  V.  Gay-Ola  Co.,  200  Fed.  720, 
117  CCA  164. 

652-63  Clemmens  v.  Co.,  171  Fed, 
168;  Decatur  L,  P,  &  F,  Co.  v.  New- 
som,  179  Ala.  127,  59  S  615  (adding 
word  "the");  King  Land  Co.  v.  Bow- 
en,  7  Ala.  App.  462,  61  S  22;  Eeclama- 
tion  Dist.  v.  Diepenbrock  (Cal.)}  1^3  P 
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763;  St.  Mark's  M.  Church  v.  Power 
Co.,  19  Ga.  App.  633,  91,  SB  1047; 
Maher  v.  Switch  Co.  (Kan.),  51  P  286; 
Harper  v.  Hendricks,  49  Kan.  718,  31 
P  734;  Ward  v.  Const.  Co.,  118  App. 
Div.  80,  102  NTS  1066;  Corrick  v. 
E.  Co.,  79  W.  Va.  592,  91  SE  458.  See 
supra,  p.  605,  n.  82,  and  supplement 
thereto. 

652-66  Rodriguez  v.  Ramirez,  14  P. 
E.  150. 

[a]  Corporate  powers  need  not  be  al- 
leged. Klemik  v.  Jewelry  Co.,  122 
Minn^  380,  142  NW  871. 

[b]  The  fact  that  a  corporation  has 
capital  stock  is  necessarily  implied 
from  an  allegation  that  the  corporation 
was  organized  and  operated  for  profit. 
Daily  v.  Marshall,  47  Mont.  377,  133 
P  681. 

[c]  That  corporation  has  an  office  in 
the  county  where  the  action  is  brought 
need  not  be  alleged.  Crystal  River 
Lumb.  Co.  V.  Naval  Stores  Co.,  63  Fla. 
119,  58  S  129. 

653-68  Finch  v.  Le  Sueur  Co.  Co- 
op. Co.,  128  Minn.  73,  150  NW  226; 
Klemik  v.  Jewelry  Co.,  122  Minn.  380, 
142  NW  871. 

653-69  [a]  Where  the  name  im- 
ports a  corporate  body  there  is  a  pre- 
sumption such  body  is  a  corporation. 
Weller  v.  Co.,  15  Ga.  App.  79,  82  SE 
593;  Edenfield  v.  Bank,  7  Ga.  App.  645, 
67  SE  896. 

654-73  [a]  Answer  by  a  stockhold- 
er, see  infra,  vol.  5,  p.  698,  n.  71. 
[b^  Where  made  by  agent,  the  afS- 
davit  of  defense  should  show  why  it  is 
not  made  by  an  officer.  Wakely  v.  Sun 
Ins.  Office,  246  Pa.  268,  92  A  136. 
657-85  Freeman  v.  Tel.  Co.,  160  Mo. 
App.  271,  142  SW  733;  Post  Pub.  Co. 
V.  Bennett,  164  App.  Div.  633,  149  NYS 
867;  First  Nat.  Bank  v.  Latham,  37  Okl. 
286,  132  P  891. 

657-86  Sovereign  Camp  v.  Ruedrich 
(Tex.  Civ.),  158  SW  170. 
[a]  Necessity  for  denial  in  the  an- 
swer when  affidavit  is  filed,  see  supra, 
p.  646,  n.  29,  and  supplement  thereto. 
657-89  [a]  An  admission  of  the 
fact  of  incorporation  is  conclusive. 
McKee  v.  Trust  Co.,  159  Cal.  206,  113 
P  140. 

658-93  Blackwood  v.  Chamber  of 
Commerce,  178  Mich.  321,  144  NW  823; 
Hough  V.  Car  Co.,  182  Mo.  App.  718, 
165  SW  1161. 


[a]  ,  Under  general  issue  the  defense 
of  ultra  vires  is  not  available.  Black- 
wood V.  Chamber  of  Commerce,  178 
Mich.  321,  144  NW  823. 
658-95  Breakwater  Co.  u.  Donovan, 
218  Fed.  340,  134  CCA  148;  South- 
ern States  F.  &  C.  Ins.  Co.  v.  Luns- 
ford,  192  Ala.  76,  68  S  273;  Marengo 
Abstract  Co.  v.  Hooper  &  Co.,  174  Ala. 
497,  56  S  580;  Arizona  Life  Ins.  Co.  v, 
Lindell,  15  Ariz.  471,  14'0  P  60;  Central 
Bank  v.  Martin  (Ind.  App.),  121  NE 
57;  Martin  v.  Inv.  Co.,  146  Ky.  525, 
142,  SW  1038;  Louisville  Tobacco  W. 
Co.  V.  Stewart,  24  KyLE  934,  70'  SW 
285;  Conowingo  Land  Co.  v.  McGaw, 
124  Md.  643,  93  A  222;  Blackwood  v. 
Chamber  of  Commerce,  178  Mich.  321, 
144  NW  823;  Richard  Hanlon  Mlnry. 
Co.  V.  Trust  Co.,  251  Mo.  553,  158  SW  , 
359;  Hough  1/.  Car  Co.,  182  Mo.  App. 
718,  165  SW  1161;  Gordon  Malt  Co.  v. 
Brew  Co.,  206  N.  Y.  528,  100  NE  457; 
Strodl  V.  Farrish-StafEord  Co.,  145  App. 
Div.  406,  130  NYS  35. 
[a]  Sufficient  plea.  —  An  allegation 
that  the  contract  is  ultra  vires  the 
corporation  or  the  charter  of  the  cor- 
poration is  sufficient  to  raise  this  issue. 
Marengo  Abstract  Co.  v.  Hooper  & 
Co.,  174  Ala.  497,  56  S  580.  See,  how- 
ever, Life  Assn.  v.  Cook,  20  Kan.  19. 
658-97  Wright  v.  Hughes,  119  Ind. 
324,  21  NE  907,  12  AmSt  412;  Seam- 
less P.  S.  &  Mfg.  Co.  V.  Monroe,  57 
Ind.  App.  136,  106  NE  538;  State  Life 
Ins.  Co.  ■;;.  Nelson,  46  Ind.  App.  137,  92 
NE  2;  Flint,  etc.,  Co.  v.  Mfg.  Co.,  24 
Ind.  App.  350,  56  NE  858;  Denecke  v. 
West  (la.),  169  NW  97;  Hough  v.  Car 
Co.,  182  Mo.  App.  718,  165  SW  1161. 
658-98  Meister  &  Sons  Co.  v.  Wood 
&  Tatum  Co.,  26  Cal.  App.  584,  147  P 
981;  Williamsburg  Canning  Co.  v.  De 
Laney,  158  Ky.  649,  166  SW  192;  Hop- 
kins Chem.  Co.  v.  Chem.  Co.,  124  Md. 
210,  92  A  478. 

[a]  Sufficient  allegation  of  authority 
of  president  to  execute  note.  Cana- 
dian Long  Dist.  Tel.  Co.  v.  Seiber 
(Tex.  Civ.),  159  SW  897. 

[b]  Allegations  sufficient  to  show 
agent's  authority.  Southern  States  F. 
&  C.  Ins.  Co.  V.  Lunsford,  192  Ala.  76, 
68  S  273. 

[c]  Eatification  of  agent's  act  need 
not  be  pleaded.  Meister  &  Sons  Co.  v. 
Wood  &  Tatum  Co.,  26  Cal.  App.  584, 
147  P  981. 
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[d]  Petition  should  allege  who  rep- 
resented corporation  in  making  the 
contract.  Georgia,  T.  &  A.  By.  Co.  v. 
Parsona,  12  Ga.  App.  180,  76  SB  1063. 

[e]  The  terms  of  the  contract  show- 
ing the  time  of  its  execution  and  by 
which  agent  made,  should  be  set  forth 
where  objection  is  raised  by  special 
demurrer.  Southern  Express  Co.  v. 
Cowan,  12  Ga.  App.  318,  77  SE  208. 

[f]  In  an  action  for  slander  plaintiff 
need  not  allege  that  the  words  com- 
plained of  were  uttered  by  authority 
of  defendant  corporation  or  the  subse- 
quent ratification  thereof.  Hopkins 
Chemical  Co.  v.  Chem.  Co.,  124  Md. 
210,  92  A  487. 

[g]  Agency  need  not  be  alleged  in  a 
declaration  charging  a  corporation 
with  a  trespass  committed  by  a  cer- 
tain person  as  its  agent.  Lyons  v. 
Coal  Co.,  75  W.  Va.  739,  84  SE  744. 
658-99  Scibor  v.  E.  &  N.  Co.,  70 
Or.  116,  140  P  629. 

[a]  Agent's  name  need  not  be  stated. 
Scibor  V.  B.  &  N.  Co.,  70  Or.  116,  140 
P  629.' 

[b]  That  agent's  acts  were  within 
the  scope  of  his  employment  need  not 
be  alleged.  Scibor  v.  B.  &  N.  Co.,  70 
Or.   116,   140   P   629. 

658-1  See  3  Enct.  of  Ev.  576. 
659-2  [a]  Variance. — Under  an  al- 
legation of  the  execution  of  a  written 
instrument  by  a  private  person,  proof 
of  an  instrument  signed  by  the  cor- 
poration by  him  treasurer,  does  not 
constitute  a  failure  of  proof  but  is  an 
immaterial  variance  unless  it  misled 
the  adversary  party  to  his  prejudice. 
Luther  Lnmb.  Co.  v.  Sav.  Bank,  22 
Wyo.  302,  139  P  433.  See  generally 
the  title  •'Variance,"  13  Enoy.  ofEv. 
611. 

6S9-4  Daniels  v.  Lumb.  Co.,  158  N. 
C.  418,  74  SE  331. 

662-29  [a]  Officers,  etc. — Observer 
Co.  V.  Eemedy  Sales  Corp.,  169  N.  C. 
251,  85  SE  33. 

665-44     [a]     The  extent  of  the  cor- 
porate  powers   is    a   question   for   the 
court.  Marengo  Abstract  Co.  v.  Hooper, 
174  Ala.  497,  56  S  580. 
665-47     Gold  Issue  M.  &  M.  Co.  v. 
Ins.  Co.,  266  Mo.  524,  184  SW  999. 
666-52    Sales-Davis  Co.  v.  Lumb.  Co., 
193  Ala.  166,  69  S  527. 
666-53     [a]    Equity  will  not  relieve 
a   corporation   against   a  judgment  by 
confession    founded    upon    a   valid   in- 


debtedness on  the  ground  of  lack  of 
authority  of  the  officer  making  the 
confession,  at  the  instance  of  the  cor- 
poration or  a  third  party.  Gilman  v. 
Heitman,  137  la.  336,  113  NW  932. 
669-72  Lucifer  Coal  Co.  v.  Buster 
(Colo.),  171  P  61. 

671-87  [a]  Execution  where  cor- 
poration dissolved. — A  statute  provid- 
ing that  execution  shall  not  issue  on  a 
judgment  after  the  death  of  defend- 
ant applies  to  a  dissolved  corporation. 
Allison  V.  Bichardson  (Tex.  Civ.),  171 
SW  1021. 

[b]  As  "affected  by  statute  under 
which  organized. — Where  a  water  com- 
pany is  organized  under  the  general 
law  instead  of  under  a  special  law  re- 
lating to  aqueduct  and  water  com- 
panies, a  seizure  of  its  franchises,  fix- 
tures, pipes,  fountains  and  interests  in 
land  as  personal  property  as  author- 
ized by  the  latter  law  instead  of  in 
the  manner  prescribed  by  law  gener- 
ally— one  method  for  personalty  tad 
another  for  realty — is  invalid.  Ver- 
meule  v.  Water  Co.,  112  Me.  437,  92  A 
513. 

672-89  [a]  Ohoses  in  action  of  cor- 
poration may  be  levied  on  under  the 
code.  Smith  v.  Ins.  Co.,  126  Tenn. 
435,  150  SW  97;  Hillman  v.  Moore,  3 
Tenn.   Ch.   454. 

674-99  See  Lambert  v.  Huff,  And- 
rews &  Thomas  Co.  (W.  Va.),  95  SE 
103L 

675-6  [a]  Sufficiency  of  affidavit. 
Ex  parte  Koehler,  174  Mo.  App.  297, 
156   SW   982. 

[b]     Joining  stockholders  in  a  suit  to 
reach    assets     subject    to   a   judgment 
held  unneeesary.     Johnson  v.  Bys-  Co., 
247  Mo.  326,  152  SW  362,  374. 
676-7      Ex  parte   Koehler,  174  Mo. 
App.  297,  156  SW  982. 
676-11    [a]    Who  may  enter  appeal. 
Appeal  may  be  entered  by  the  presi- 
dent of  the  corporation  or  any  agent 
managing  the  case,  or  by  the  attorney 
of  record.     Crumm  v.  Allen  &  Co.,  11 
Ga.  App.  203,  75  SE  108. 
676-12     Levert  v.  Planting  Co.,  135 
La.  930,  66  S  301,  disap.  S.  v.  Judge, 
31  La.  Ann.  823. 

[a]  Where  directors  refuse  to  appeal 
when  demanded  by  stockholders,  the 
stockholders  may  appeal  in  the  name 
of  the  corporation.  Levert  v.  Planting 
Co.,  135  La.  929,  66  S  301. 
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677-16     See  Banco  De  Puerto  Eico 
i;.  Est.  of  Font,  14  P.  B.  561. 
677-17     [a]    As  to  intention.      P.  v. 
Contracting  Co.,  165  App.  Div.  59,  151 
NYS  164. 

677-18    C.  V.  E.  Co.,  162  Ky.  320,  153 

SW  459;   C.  V.  E.  Co.,  24  Pa.  Co.  Ct. 

25. 

677-19     Progress  Club  v.  S.,  12  Ga. 

App.   174,   76   SE   1029;    C.  v.   E.    Co., 

152  Ky.  320,  153  SW  459;  C.  v.  E.  Co., 
24  Pa.  Co.  Ct.  25. 

[a]  What  crimes  in  general. — C.  v. 
E.  Co.,  152  Ky.  320,  153  SW  459  (in- 
voluntary manslaughter);  '  C.  v.  E. 
Co.,  24  Pa.  Co.  Ct.  25;  Beg.  v.  Great 
Western  L.  Co.,  3  Can.  Crim.  Cas.  514. 
678-21  Larkin  Co.  v.  C,  172  Ky. 
106,  189  SW  3. 

679-23  P.  «.  Kernochan,  160  App. 
Div.  105,  145  NYS  117;  S.  v.  Taylor, 
34  S.  D.  13,  147  NW  72;  S.  v.  Secur- 
ity Bank,  2  S.  D.  538,  51  NW  337. 
[a]  "Person"  used  in  manslaughter. 
C.  V.  Illinois  C.  E.  Co.,   152  Ky.  320, 

153  SW  459. 

681-47    S.  V.  Taylor,  34  S.  D.  13,  147 
NW  72,  where  the  statute  is  silent. 
681^8     Progress  Club  v.  S.,  12  Ga. 
App.  174,  76  SE  1029. 

[a]  In  Kentucky,  a  corporation  is 
within  the  scope  of  subsection  6  of  §51 
of  the  Civil  Code  of  Proc.  Interna- 
tional Harvester  Co.  v.  C,  147  Ky.  655, 
145  SW  393. 

682-55  [a]  Indictment  for  failure 
to  file  ^tb  secretary  of  state  a  state- 
ment showing  the  location  of  its  place 
of  business  and  the  name  of  a  person 
upon  whom  process  may  be  served, 
held  insufficient.  C.  v.  Hotel  Co.,  145 
Ky.  76,  140  SW  38. 
683-61    Louisville  &  N.  E.  Co.  v.  C, 

154  Ky.  293,  157  SW  369. 

683-65  Gund  Brew.  Co.  v.  V.  8.,  204 
Fed.  17,  122  CCA  331. 
686-92  Western  Pac.  E.  Co.  v.  God- 
frey, 166  Cal.  346,  136  P  284. 
[a]  Venue  of  the  action  may  be  laid 
in  the  county  of  the  principal  place  of 
business  of  the  corporation.  Dickin- 
son V.  Kline,  96  Neb.  435,  148  NW 
141. 

686-93  De  Giverville  Land  Co.  v. 
Thompson,  190  Mo.  App.  682,  176  SW 
409. 

[a]  Judgment  creditor,  by  garnish- 
ment proceeding,  may  enforce  stock- 
holder's liability  for  his  subscription. 


Nesom  v.  Bank  (Tex.  Civ),  174  SW 
715. 

686-94  Hosner  v.  Conservative  Cas. 
Co.,  99  Wash.  161,  168  P  1122. 
686-95  See  Bank  v.  Dunlap,  135  Cal. 
628,  67  P  1084;  BrookFine  C.  &  P.  Co. 
V.  Evans,  163  Mo.  App.  564,  146  SW 
828. 

[a]  Recovery  by  creditors. — A  single 
creditor  cannot  maintain  an  action  to 
recover  unpaid  subscriptions.  The  bill 
must  be  filed  by  all  the  creditors  or  in 
behalf  of  all  who  desire  to  make  them- 
selves parties.  Signer  Tie  Co.  v.  Const. 
Co.,  198  Fed.  412;  Nuckels  v.  Co.,  159 
Ky.  214,  166  SW  972.  See  Gordon  v. 
Cummings,  78  Wash.  516,  139  P  489. 

[b]  Statutory  provisions. — Under  the 
statute  of  Maine,  taking  out  execution 
upon  the  judgment  is  not  a  prerequi- 
site to  suit  against  the  stockholders. 
Damon  v.  Webber,  111  Me.  473,  89  A 
734. 

[c]  Beceiver  may  sue  for  unpaid  sub- 
scriptions. Bergman  Clay  Mfg.  Co.  v. 
Bergman,  73  Wash.  144,  131  P  485; 
Lathrop  v.  Knapp,  37  Wis.  307. 

[d]  Stockholder  may  sue  on  the  same 
principle  permitting  a  stockholder  to 
sue  generally  for  the  corporation. 
Bergman  Clay  Mfg.  Co.  v.  Bergman, 
73  Wash.  144,  131  P  485;  Lathrop  v. 
Knapp,  37  Wis.  307.  See  also  5 
Standard  Proc.  697. 

[e]  Corporation  Insolvent,  etc.  Sprat- 
ling  V.  Westbrook,  140  Ga.  625,  79  SE 
536. 

687-96  Commerce  Trust  Co.  v.  Het- 
tinger, 181  Mo.  App.  338,  168  SW  911. 
687-98  [a]  Beceiver  as  assignee. 
Commerce  Trust  Co.  v.  Hettinger,  181 
Mo.  App.  338,  168  SW  911. 
687-99  Brookline  C.  &  P.  Co.  v. 
Evans,  163  Mo.  App.  564,  146  SW  828. 
687-1  Guilbert  v.  Kessinger,  173  Mo. 
App.  680,  160  SW  17.  See  5  Standard 
Proc.  596. 

687-2  [a]  Tender  of  stock  certifi- 
cate is  not  a  prerequisite  to  suit.  Me- 
Cord  V.  Sundries  Co.  (Tex.  Civ.),  158 
SW  226. 

688-5  Bosoff  V.  Transp.  Co.,  221  Fed. 
972;  Brookline  C.  &  P.  Co.  v.  Evans, 
163  Mo.  App.  564,  146  SW  828;  Dick- 
inson V.  Kline,  96  Neb.  435,  148  NW 
141. 

[a]  Action  by  creditors. — Nuckels  v. 
Bobinson  Pettett  Co.,  159  Ky.  214,  168 
SW  972. 
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[b]  The  action  should  he  brought  In 
equity  when  the  amount  for  which 
each  stockholder  is  liable  is  unknown 
and  depends  on  the  equities  to  be  ad- 
justed among  the  creditors  or  stock- 
holders or  both.  Dickinson  v.  Kline, 
96  Neb.  435,  148  NW  141. 
689-6  McCord  v.  Sundries  Co.  (Tex. 
Civ.),  158  SW  226. 

[a]  An  allegation  of  the  tender  of  the 
stock  subscribed  for  is  not  required. 
Utah  Hotel  Co.  v.  Madsen,  43  Utah 
285,  134  P  577. 

689-7  [aj  Defense  to  action  to  en- 
force subscription.  —  That  defendant 
had  not  agreed  to  subscribe  for  the 
amount  of  stock  alleged  in  complaint. 
Philadelphia  Med.  Pub.  Co.  v.  Wolfen- 
den,  239  Pa.  262,  86  A  849. 

[b]  Matters  of  defense. — That  mini-; 
mum  capital  stock  fixed  by  the  charter 
had  not  been  subscribed,  or  that  the 
subscriptions  were  colorable  only,  or' 
that  some  subscribers  had  been  re- 
leased. Dotson  V.  Canning  Co.,  140  Ga. 
161,  78  SE  801. 

689-8  See  Gordon  v.  Cummings,  78 
Wash.  515,  139  P  489. 
689-9  [a]  Subsequent  bankruptcy 
of  the  corporation  is  not  a  defense. 
Galbraith  v.  McDonald,  123  Minn.  208, 
143  NW  353,  AnnCasl915A,  420,  LEA 
1915A,  464. 

689-10  [a]  That  the  call  Is  larger 
than  the  amount  of  debts  makes  neces- 
sary cannot  be  pleaded  as  a  defense. 
Brookline  C.  &  P.  Co.  v.  Evans,  163 
Mo.  App.  564,  146  SW  828. 

[b]  It  is  no  defense  that  the  corpora- 
tion has  accepted  from  other  subscrib- 
ers, in  payment-  of  their  subscriptions, 
property  of  a  value  less  than  the 
amount  of  such  subscriptions.  Wikle 
V.  Avary,  12  Ga.  App.  148,  76  SE  1039. 

[c]  That  certificate  of  stock  has  not 
been  issued  is  no  defense  to  the  action. 
De  Giverville  Land  Co.  v.  Thompson, 
190  Mo.  App.  682,  176  SW  409. 
689-11  Lake  Jackson  Hotel  Co.  v. 
Eodwell   (Ala.),  80  S.  38. 

689-12      [a]     AU  stockholders  must 

be  made  parties  to  the  action.    Irvine 

V.  Elliott,  203  Fed.  82. 

689-13    [a]    The  stockholders  at  the 

time  the  debt  was  contracted  may  be 

joined    as    parties     defendant.     Kief- 

haber  Lumb.  Co.  v.  Lumb.  Co.,  15  Cal. 

App.  37,  113  P  691. 

[b]  AU  the  creditors  should  be  parties 

to  a  proceeding  in  equity  to  enforce 


the  statutory  liability.  Gardiner  «. 
Bank,  160  Cal.  577,  117  P  667. 
689-15  Irvine  v.  Elliott,  203  Fed. 
82;  Geary  St.  P.  &  O.  B.  Co.  v.  Brad- 
bury (Cal.),  175  P  457;  McTamany  v. 
Day,  23  Ida.  95,  128  P  563;  Ceyle  v. 
Dep.  &  T.  Co.,  216  Mass.  166,  103  NE 
288;  Zieverink  v.  Kemper,  50  0.  St. 
208,  34  NB  250. 

690-17  Cohen  v.  Mfg.  Co.,  172  ni. 
App.  330. 

690-18  [a]  All  the  creditors  may 
join.  Nuckels  v.  Co.,  159  Ky.  214,  166 
SW  972. 

690-20  [a]  The  pendency  of  receiv- 
ership proceedings  does  not  affect  the 
right  to  enforce  the  stockholders 's  li- 
ability. Western  P.  E.  Co.  v.  Godfrey, 
166  Cal.  346,  136  P  284. 
690-21  Irvine  v.  Elliott,  203  Fed.  82. 
690-22  [a]  Bringing  of  suit  to  de- 
termine indebtedness  and  amount  for 
which  each  stockholder  is  liable  is  not 
a  prerequisite  to  an  action  by  the  re- 
ceiver to  recover  the  unpaid  subscrip- 
tion and  stockholder's  liability  of  a 
stockholder.  Guilbert  v.  Kessinge'r,  173 
Mo.  App.  680,  160  SW  17. 
691-23  See  generally.  Lake  Jack- 
son Hotel  Co.  V.  Eodwell  (Ala.),  80 
S  38. 

691-24  Cohen  v.  Mfg.  Co.,  172  111. 
App.  330. 

692-25  ,  Irvine  v.  Elliott,  203  Fed. 
82  (construing  Ohio  statute);  Gardiner 
v.  Bank,  160  Cal.  577,  117  P  667  (with- 
out a  prescribed  form  of  action  the 
remedy  would  be  in  equity).;  Cohen  v. 
Mfg.  Co.,  172  m.  App.  330;  Nuckels  v. 
Co.,  I59  Ky.  214,  166  SW  972;  Kulp  v. 
Fleming,  65  O.  St.  321,  62  NE  334,  87 
AmSt.  611. 

692-27  [a]  Enforcing  liability.— In 
another  state;  remedy,  etc.  American 
Spirits  Mfg.  Co.  v.  Eldridge,  209  Mass. 
590,  95  NE  942;  Putnam  v.  Misoehi, 
189  Mass.  421,  75'  NE  956,  109  AmSt 
648. 

692-30  Irvine  v.  Elliott,  203  Fed. 
82. 

693-33  [a]  Joinder  of  all  stock- 
holders as  parties  defendant  unneces- 
sary. Cohen  v.  Mfg.  Co.,  172  111.  App. 
330. 

[b]  Absence  of  unpaid  subscriptions 
sufficiently  averred.  —  An  averment 
that  the  corporation  is  without  any 
property  "other  than"  the  double 
liability  of  its  stockholders  amounts 
to  an  assertion  that  there  are  no  un- 
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paid  aubserijjtions.  Irvine  v.  Elliott, 
203  Fed.  82. 

[c]    Allegation  of  capital  stock. — Ean- 
aon  V.  Sherman,  25  Cal.  App.  169,  143 
F    73,     complaint    sufficiently    alleged 
total  capital   stock   subscribed   in   ab- 
sence of  special  demurrer. 
694-40     Bickel  v.  Henry  Bickel  Co., 
184  Ky.  582,  212  SW  602. 
694-41     Dodge     v.     Ford     M.     Co. 
(Mich.),  170  NW  668. 
694-44    Bickel  v.  Henry  Bickel  Co., 
184  Ky.  582,  212  SW  602. 
695-51     General  Bubber  Co.  v.  Bene- 
dict, 164  App.  Div.  332,  149  NTS  880; 
Black  V.  Simpson,  94  S.  C.  312,  77  SE 
1023. 

[a]  Persons  who  were  not  directors 
at  the  time  of  the  acts  complained  of 
need  not  be  joined.  Moran  v.  Vree- 
land,   81   Misc.   664,  143   NYS  522. 

[b]  Joining  of  co-directors  in  an  ac- 
tion against  the  director  guilty  of  a 
tort  is  not  necessary.  German-Ameri- 
can Coffee  Co.  v.  Diehl,  86  Misc.  647, 

149  NTS  413. 

[c]  The  question  of  negligence  of  the 
oflGlcer  is  one  for  the  jury.  Hunsber- 
ger  17.   Trust   Co.,   164  App.   Div.   740, 

150  NTS  190. 

695-52  Fleisher  v.  Sec.  Co.,  84  N.  J. 
Eq.  55,  92  A  575. 

[a]  Creditors. — ^Brown  &  Co.  v.  Ware, 
87  Vt.  121,  88  A  507. 

[b]  Becelver  appointed  by  the  federal 
court  may  sue.  Johnson  v.  Nevins,  87 
Misc.  430,  150  NTS  828. 

695-53  Hill  v.  Murphy,  212  Mass.  1, 
98  NB  781;  Fleisher  v.  Sec.  Co.,  84  N. 
J.  Eq.  55,  92  A  575;  Moran  v.  Vree- 
land,  81  Misc.  664,  143  NTS  522. 
[a]  One  director  may  be  sued  alone. 
German-American  CofEee  Co.  v.  Diehl, 
86  Misc.  547,  149  NTS  413. 
696-54  Hill  v.  Murphy,  212  Mass.  1, 
98  NE  781. 

696-55  Hill  v.  Murphy,  212  Mass.  1, 
98  NE  781;  PoUitz  v.  E.  Co.,  207  N. 
T.  113,  100  NE  721;  Johnson  v.  Ne- 
vins, 87  Misc.  430,  150  NTS  828; 
Drueklieb  v.  Harris,  84  Misc.  291,  147 
NTS  298. 

[a]  'Suit  in  equity  Is  proper  remedy. 
Brown  v.  Ware,  87  Vt.  121,  88  A  507. 
696-57  Pollitz  v.  E.  Co.,  207  N.  T. 
113,  100  NE  721. 

696-58  Moran  v.  Vreeland  81  Misc. 
064,  143  NTS  622. 

696-59  [a]  Statutory  liability  of 
^lt9QtOT9   wt^iprizing    indebtedness    in 


excess  of  the  paid  ud  value  of  the  cap 
ital  stock.  Allegations  of  the  com- 
plaint, see  Eodriguez  v.  Eamlrez,  14  P. 
E.  150. 

696-60  Moran  v.  Vreeland,  81  Misc. 
664,  143  NTS  522,  |  complaint  insuf- 
ficient. 

[a]  Statute  law  of  the  state  of  the 
corporation's  domlcil  regulating  the 
duties  of  the  officers  need  not  be 
pleaded.  German-American  C.  Co.  v. 
Diehl,  ,86  Misc.  547,  149  NTS  413. 

[b]  That  plaintiff  Is  clearly  within 
the  statute  must  be  shown.  Mott  Iron 
Wks.  V.  Arnold,  35  B.  I.  456,  87  A  17. 
696-61  See  Holmes  v.  Camp,  168 
App.    Div.    688,    15"4   NTS  513. 

[a]  Bad  faith  must  be  alleged.  Hol- 
mes V.  Lead  Co.,  168  App.  Div.  685, 
154  NYS  517. 

697-66  Ellis  v.  Vandergrift,  173  Ala. 
142,  55  S  781;  Holmes  v.  Jewett,  55 
Colo.  187,  134  P  665;  DuPont  v.  Arms 
Co.,  9  Del.  Ch.  324,  82  A  692;  Mioton 
V.  Del  Corral,  132  La.  730,  61  S  771; 
Farrar  v.  Pillsbury,  217  Mass.  330,  104 
NE  737;  Perry  v.  Hayes,  i!16  M^ss. 
296,  102  NE  318;  Strout  v.  Mach.  Co., 
215  Mass.  116,  102  NE  312;  Converse  v. 
Mach.  Co.,  209  Mass.  539,  95  NB  929; 
Deschamps  v.  Loiselle,  50  Mont.  565, 
148  P  335;  Moore  v.  Min.  Co.,  104  N. 
C.  534,  10  SE  679;  Smith  v.  Sup.  Co., 
46  Okl.  776,  149  P  879;  Checotah  Hrw. 
Co.  V.  Hensley,  42  Okl.  260,  141  P  422; 
Kelly  V.  Thomas,  234  Pa.  419,  83  A 
307;  Pellio  v.  Coal  Co.,  231  Pa.  157, 
80  A  71;  Wolf  v.  Eailroad  Co.,  195  Pa. 
91,  45  A  936;  Lane  v.  Wood  (Vt.), 
106  A  656. 

[a]  In  case  of  the  sale  of  all  the  cor- 
porate property  on  a  vote  of  the  hold- 
ers of  two-thirds  of  the  stock,  a  dis- 
senting stockholder  asserting  fraud 
has  choice  of  one  of  two  remedies — 
appraisal  or  avoidance  of  the  sale. 
Wall  V.  Min.  Co.,  216  Fed.  242. 
697-67  Mioton  v.  Del  Corral,  132 
La.   730,   61   S  771. 

697-68  Kelly  v.  Dolan,  218  Fed. 
966;  Olson  v.  Miller,  178  111.  App.  165; 
Oilman  v.  Stoile  Co.,  152  Ky.  606,  153 
SW  996;  Eobinson  u.  Car  Co.,  170 
Mich.  163,  135  NW  897;  Smith  v.  Supp. 
Co.,  46  Okl.  776,  149  P  879;  Checotah 
Hdw.  Co.  V.  Hensley,  42  Okl.  260,  141 
P  422;  Lee  f.  Lumb.  Co.,  66  Wash. 
572,  119  P  1117;  Smith  v.  Stoae,  81 
Wyo.  62,  128  P  612, 
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697-69  See  Post  v.  Range  Co.,  200 
Fed.  918,  119  CCA  214. 
698-71  Davenport  V.  Dows,.  18  Wall. 
(U.  S.),  626,  21  L.  ed.  938;  Kelly  v. 
Dolan,  218  Fed.  ^66;  Magale  v.  Fomby, 
132  Ark.  289,  201  SW  278;  Holmes  «. 
Jewett,  55  Colo.  187,  134  P  665;  Gil- 
man  V.  Stone  Co.,  152  Ky.  606,  153  SW 
996;  Levert  v.  Planting  Co.,  135  La. 
929,  66  S  301;  Mioton  v.  Del  Corral,  132 
La.  730,  61  S  771;  Converse «;.  Mach.  Co., 
209  Mass.  539,  95  NE  929;  Sant  v. 
Shingle  Co.,  179  Mich.  42,  146  NW 
212;  National  P.  &  P.  Co.  «?.  Eossman, 
122  Minn.  355,  142  NW  818,  AnnCas- 
1914D,  830;  Ebling  v.  Nekarda,  148 
App.  Div.  193,  132  NTS  309;  Eyan  n. 
Grissinger,  136  NTS  134;  Smith  V. 
Supp.  Co.,  46  Okl.  776,  149  P  879;  Che- 
cotah  Hdw.  Co.  v.  Hensley,  42  Okl. 
260,  141  P  422;  Porter  v.  Healy,  244 
Pa.  427,  91  A  428;  Pellio  v.  Coal  Co., 
231  Pa.  157,  80  A  71;  Wolf  v.  Eailroad 
Co.,  195  Pa.  91,  45  A  936;  Barthold  v. 
Thomas  (Tex.  App.),  210  SW  506; 
Skeen  v.  Irr.  Co.,  42  Utah  602,  132  P 
1162;  Lane  v.  Wood  (Vt.),  106  A  656. 

[a]  Defense  by  stockholders.  —  The 
rule  allowing  a  stockholder  to  sue  on 
behalf  of  the  corporation  in  a  proper 
case  permits  a  defense  by  them  for  the 
corporation  under  similar  circumstan- 
ces. Ao  independent  petition  for 
leave  to  defend  is  unnecessary;  the 
stockholder  may  come  in  with  his  an- 
swer and  ask  leave  to  file  it.  The  right 
to  defend  may  be  denied  in  a  proper 
case,  as  where  the  stockholder  seek- 
ing to  defend-  controls  the  plaintiff 
corporation.  Hawaiian  Com.  &  S.  Co. 
V.  Sug.  Co.,  8  Haw.  721. 

[b]  The  solvency  or  insolvency  of  the 
corporation  does  not  affect  the  stock- 
holder's right  to  sue.  Kleinschmidt  v. 
Min.  Co.,  49  Mont.  7,  139  P  785.  , 
699-72  Smith  «.  Eealty  Co.,  78  Misc. 
75,  137  NYS  690.  See  Hyams  v.  Min. 
Co.,  137  CCA  239,  221  Fed.  529;  Smith 
V.  Mfg.  Co.,  197  Fed.  466. 

[a]  A  lien  may  be  impressed  upon 
the  property  and  assets  of  the  corpora- 
tion in  favor  of  the  stockholders.  In 
re  Dennett,  136  CCA  422,  221  Fed.  350. 

[b]  Wrongs  arising  from  unconstitu- 
tional legislation  are  embraced  within 
the  rule.  Wathen  v.  Eef.  Co.,  235  U.  8. 
635,  35  Sup.  Ct.  225,  59  L.  ed.  395. 
699-73  Hvams  r.  Min.  Co.,  137  CCA 
239,  221  Fed.  529;  Venner  v.  Ey,  Co., 
U7  Minn.  447,  136  NW  271  (complaint 


sufELcient);   Endioott  v.  Marvel,  81  N, 

J.  Eq.  378,  87  A  230. 

699-74     Hyams  v.  Old  Dominion  Co., 

113    Me.    294,    93    A    747,   LEA1915D, 

1128. 

699-75  Town  v.  Duplex-Power  Co., 
172  Mich.  519,  138  NW  338;  Godley  v. 
Co.,  153  App.  Div.  697,  139  NYS  236; 
Ganzer  v.  Bosenfeld,  153  Wis.  442, 
141  NW  121. 

700-80  Just  V.  Imp.  Co.,  16  Ida. 
639,  102  P  381,  133  AmSt  140.  See 
Home  F.  Ins.  Co.  v.  Barber,  67  Neb. 
644,  93  NW  1024,  108  AmSt.  716,  60 
LEA  927. 

700-81  United  Electric  Sec.  Co.  «. 
Elec.  L.  Co.,  68  Fed.  673;  North  v. 
Sav.  &  L.  Assn.,  59  Or.  483,  117  P  822. 
See  note  to  40  LEA  (NS)  566,  and 
infra,  p.  710,  n.  58,  and  supplement 
thereto.  But  see  Kelly  v.  Dolan,  218 
Fed,   966. 

701-82  Macon  Gas  Co.  v.  Eichter, 
143  Ga.  397,  85  SE  112,  to  prevent 
corporation  from  applying  for  an  in- 
crease of  its  common  capital  stock  in 
excess  of  the  amount  authorized  by 
its  charter. 

701-83  Ellis  V.  Beef  Co.,  9  Del.  Ch. 
213,  80  A  666,  cancellation  of  stock 
where  issue  ultra  vires  and  unlawful. 
701-87    Town   v.    Duplex-Power    Co., 

172  Mich.  519,  138  NW  338. 
701-88  Eiker  &  Son  Co.  v.  Drug  Co., 
79  N.  J.  Eq.  580,  82  A  930. 
701-91  [a]  To  cancel  stock  fraud- 
ulently acquired. — National  P.  &  P. 
Co.  V.  Eossman,  122  Minn.  355,  142  NW 
818,  AnnCasl914D,  830. 

702-98  Chilton  v.  Co.,  153  Ky.  775, 
156  SW  889;  National  P.  &  P.  Co.  v. 
Eossman,  122  Minn.  355,  142  NW  818 
AnnCasl914D,  830;  PoUitz  v.  E.  Co., 
207  N.  Y.  113,  100  NE  721;  Continen- 
tal Sec.  Co.  V.  Belmont,  206  N.  Y.  7, 
99  NE  138  (accounting  for  bonus 
given  to  defendants);  Porter  v.  Healy, 
244  Pa.  427,  91  A  428. 
702-99  Magale  v.  Fomby,  132  Ark. 
289,  201   SW  278. 

.702-2  [a]  Breach  of  duty  by  ma- 
jority may  be  relieved  in  equity. 
Hyams  v.  Min.  Co.,  137  CCA  239,  221 
Fed.  529. 

702-3  Hyams  v.  Min.  Co.,  221  Fed. 
529,  137  CCA  239;  Ellis  u.  Vandergrift, 

173  Ala.  142,  55  S  781;  Ga.  Civ.  Code, 
§2224;  Macon  Gas  Co.  r.  Eichter,  143 
Ga.  307,  85  SE  llS;  Eobinson  v.  Car 
Co.,  170  Mich.  163,  135  NW  897;  Met- 
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liman  v.  Zinc  Corp.,  82  N.  J.  Eq.  493, 
89  A  764;  Continental  See.  Co.  v.  Bel- 
mont, 133  NYS  560.  See  Bergman 
Clay  Mfg.  Co.  v.  Bergman,  73  Wash. 
144,  131  P  485. 

*[a]  Intervention  by  the  stockholders 
in  an  action  by  the  corporation  is 
proper  if  the  stockholders  learn  pf  col- 
Insive  plans  to  dismiss  the  action.  Na- 
tional P.  &  P.  Co.  V.  Rossman,  122 
Minn.  355,  142  NW  818,  AnnCasl914D 
830. 

703-4  Ga.  Civ.  Code,  §2224;  Macon 
Gas  Co.  V.  Bichter,  143  Ga.  397,  85  SE 
112. 

703-7  Delevan  v.  R.  Co.,  154  App. 
Div.  8,  139  NTS  17;  Continental  Sec. 
Co.  V.  Belmont,  133  NYS  560. 
703-S  Goodbody  v.  Delaney,  80  N.  J. 
Eq.  417,  83  A  988;  Continental  Secur- 
ities Co.  i;.  Belmont,  206  N.  Y.  7,  99 
NE  138. 

704-9  Hunnewell  v.  E.  Co.,  196  Fed. 
543;  Pellio  v.  Coal  Co.,  231  Pa.  157, 
80  A  71. 

704-10  [al  Laches  is  not  a  bar  to 
an  action  brought  by  a  stockholder  in 
behalf  of  the  corporation  where  such 
action  is  based  upon  a  legal  right  and 
not  on  the  favor  or  discretion  of  the 
court.  In  such  case  the  statute  of 
limitations  is  applicable.  Pollitz  v.  B. 
Co.,  207  N.  Y.  il3,  1130  NE  721. 
704-11  Holmes  v.  Jewett,  65  Colo. 
187,  134  P  665. 

704-13  See  Kelly  v.  Dolan,  218  Fed. 
966. 

704-15  Robinson  v.  Car  Co.,  170 
Mich.  163,  135  NW  897;  National  P. 
&  P.  Co.  V.  Rossman,  122  Minn.  355, 
142  NW  818,  AnnCasl914D  830. 
[a]  Where  unable  to  sue  because  of 
having  lost  its  corporate  identity  be- 
cause of  failure  to  pay  its  franchise 
tax,  an  action  by  the  stockholders  of 
the  corporation  will  be  entertained. 
Canadian  Country  Club  v.  Johnson 
(Tex.  Civ.),  176  SW  835;  Favorite 
Oil  Co.  V.  Chaison  (Tex.  Civ.),  162  SW 
423. 

705-16  Holmes  v.  Jewett,  55  Colo. 
187,  134  P  665;  Lebns  v.  Stansifer, 
154  Ky.  444,  157  SW  727;  Chilton  v. 
C.  &  I.  Co.,  153  Ky.  775,  156  SW  889; 
Oilman  v.  Stone  Co.,  152  Ky.  606,  153 
SW  996;  Mioton  v.  Del  Corral,  132  La. 
730,  61  S  771;  Clarke  v.  Marks,  111 
Me.  218,  88  A  718;  Robinson  v.  Car 
Co.,  170  Mich.  163,  135  NW  897;  Na- 
tional P.   &   P.   Co.   V.   Rossman,     122 


Minn.  355,  142  NW  818,  AnnCasl914D, 
830;  Desohamps  v.  Loiselle,  50  Mont. 
565,  148  P  335;  Moss  v.  Goodhart,  47 
Mont.  257,  131  P  1071;  Godley  v. 
Crandall  &  Godley  Co.,  181  App.  Div. 
75,  168  NYS  251;  Kennedy  v.  Lownes 
(App.  Div.),  179  NYS  806;  Smith  v. 
Supp.  Co.,  46  Okl.  776,  149  P  879;  Che- 
cotah  Hdw.  Co;  v.  Hensley,  42  Okl. 
260,  141  P  422;  Starr  v.  Heald,  28 
Okl.  792,  116  P  188;  North  v.  Sav.  & 
L.  Assn.,  59  Or.  483,  117  P  822;  Pellio 
V.  Coal  Co.,  231  Pa.  157,  80  A  71;  Wolf 
V.  Railroad  Co.,  195  Pa.  91,  45  A  936; 
Barthold  V.  Thomas  (Tex.  App.),  210 
SW  506;  Canadian  C.  Club  v.  Johnson 
(Tex.  Civ.),  176  SW  835;  Bergman 
Clay  Mfg.  Co.  v.  Bergman,  73  Wash. 
144,  131  P  485  (citing  local  cases); 
Lee  V.  Lumb.  Co.,  66  Wash.  572,  119  P 
1117;  Smith  v.  Stone,  21  Wyo.  62,  128 
P  612.  See  note  to  51  LRA  (NS)  100. 
705-17  See  note  to  51  LRA  (NS) 
100. 

705-18  Lebus  i>.  Stansifer,  154  Ky. 
444,  157  SW  727;  Chilton  i;.  C.  &  L  Co., 
153  Ky.  775,  156  SW  889;  Mioton  v. 
Del  Corral,  132  La.  730,  61  S  771; 
Hyams  v.  Old  Dominion  Co.,  113  Me. 
294,  93  A  747;  National  P.  &  P  Co.  v. 
Rossman,  122  Minn.  355,  142  NW  818, 
AnnCasl914D,  830;  Deschamps  v. 
Loiselle,  50  Mont.  565,  148  P  335; 
Moss  V.  Goodhart,  47  Mont.  257,  131 
P  1071;  North  v.  Sav.  &  L.  Assn.,  69 
Or.  483,  117  P  822;  Kelly  v.  Thomas, 
234  Pa.  419,  83  A  307;  Pellio  v.  Coal 
Co.,  231  Pa.  157,  80  A  71;  Wolf  v. 
Railroad  Co.,  195  Pa.  91,  45  A  936; 
Canadian  Country  Club  v.  Johnson 
(Tex.   Civ.),   176   SW   835. 

[a]  The  rule  applies  to  minority 
stockholders,  for  if  they  hold  a  major- 
ity of  the  stock,  they  may  control  the 
election  of  directors,  or  remove  the 
objectionable  director.  Brandt  v.  Mc- 
intosh, 47  Mont.  70,  130  P  413. 

[b]  A  stockholder  Intervening  in  an 
action  against  a  corporation  'must 
make  a  showing  identical  with  that 
which  would  enable  him  to  commence 
an  independent  suit  to  assert  or  pro- 
tect a  corporate  right.  Continental, 
etc.  Bank  v.  Allis-Chalmers  Co.,  200 
Fed.  600. 

[e]  Contents  of  notice. — Notice  should 
state  specifically  the  parties  against 
whom  the  corporation  is  to  bring  suit. 
Pellio  V.  Coal  Co.,  231  Pa.  157,  80  A 
71. 
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705-10  Bfandt  v.  Mcintosh,  47 
Mont.  70,  130  P  413. 
T06-20  Levert  v.  Planting  Co.,  135 
La.  929,  66  S  301;  Moss  v.  Goodhart, 
47  Mont.  257,  131  P  1071;  Continental 
Sec.  Co.  V.  Belmont,  206  N.  Y.  7,  99 
NE  138;  Kelly  v.  Thomas,  234  Pa.  419, 
83  A  307;  Pellio  v.  Coal  Co.,  231  Pa. 
157,  80  A  71. 

[a]  If  the  corporation  be  a  national 
banls,  demand  should  be  made  upon 
the  corporation  (that  isj  the  directors) 
or  'the  receiver;  if  in  the  hands  of  a 
receiver,  or  the  comptroller  of  the  cur- 
rency. Moss  V.  Goodhart,  47  Mont. 
257,  131  P  1071. 

[b]  If  the  corporation  Is  in  the  hands 
of  a  receiver,  (1)  the  demand  should 
be  made  upon  him.  Moss  v.  Goodhart, 
47  Mont.  257,  131  P  1071.  (2)  But  as 
a  foreign  receiver  has  no  standing  in 
court,  a  cTemand  upon  him  is  not  re- 
quired. Eeed  v.  Hollingsworth,  157 
la.  94,  135  NW  37. 

[c]  Demand  upon  the  president  and 
secretary  insufficient. — ^Brandt  v.  Mc- 
intosh, 47  Mont.  70,  130  P  413. 
706-22  Kelly  v.  Thomas,  234  Pa. 
419,  Si  A  307;  Pellio  v.  Coal  Co.,  231 
Pa.  157,  80  A  71;  Wolf  v.  Bailroad  Co., 
195  Pa.  91,  45  A  936. 

[a]  Rule  stated. — Continental  Secur- 
ities Co.  i;.  Belmont,  206  N.  Y.  7,  99 
NE  138,  states  the  rule  as  follows: 
"If  .the  subject-matter  of  the  stock- 
holder's complaint  is  for  any  reason 
within  the  immediate  control,  direc- 
tion, or  power  of  confirmation  of  the 
body  of  stockholders,  it  should  be 
brought  to  the  attention  of  such  stock- 
holders for  action,  before  an  action  is 
commenced  by  a  stockholder  unless  it 
clearly  appears  by  the  complaint  that 
such  application  is  useless." 
706-23  Continental  See.  Co.  v.  Bel- 
mont, 160  App.  Div.  298,  911,  134  NYS 
635. 

707-25  Hyams  v.  Min.  Co.,  221  Fed. 
529,  137  CCA  239;  Dana  v.  Morgan, 
219  Fed.  313;  Ellis  v.  Vandergrift, 
173  Ala.  142,  55  S  781;  Fleming  f. 
Copper  Co.,  15  Ariz.  1,  136  P  273,  51 
LEA  (NS)  99;  Sheehy  v.  Barry,  87 
Conn.  656,  89  A  259;  Ellis  v.  Beef  Co., 
9  Del.  Ch.  213,  80  A  666;  Reed  v.  Hol- 
lingsworth, 157  la.  94,  135  NW  37; 
Chilton  V.  C.  &  I,  Co.,  153  Ky.  775, 
156  SW  889;  Hyains  v.  Old  Dominion 
Co.,  113  Me.  294,  93  A  747,  LRA1915D, 
Jl-aSj   National  P.  ^  P. .  Co.  v.   Boss- 


man,  122  Minn.  355,  142  NW  818,  Ann- 
Casl914D,  830;  Kleinschmidt  v.  Min. 
Co.,  49  Mont.  7,  139  P  785;  Moss  D. 
Goodhart,  47  Mont.  257,  131  P  1071; 
Forrester  v.  Min.  Co.,  21  Mont.  544,  55 
P  229,  353-;  Appleton  v.  Malt.  Co.,  65 
N.  J.  Eq.  375,  54  A  454;  Continental 
See.  Co.  1).  Belmont,  206  N.  Y.  7,  99 
NE  138;  Sage  v.  Culver,  147  N.  Y.  241, 
41  NE  513;  Braswell  v.  Ins.  &  B.  Co., 
159  N.  C.  628,  75  SE  813;  North  v.  Sav. 
&  L.  Assn.,  59  Or.  483,  117  P  822; 
Treat  «.  Ins.  Co.,  203  Pa.  21,  52  A  60. 
707-26  Fleming  v.  Black  Warrior 
C.  Co.,  15  Ariz.  1,  136  P  273,  51  LEA 
(NS)  99;  Lebus  v.  Stansifer,  154  Ky. 
444,  157  SW  727;  Chilton  v.  C  &  I. 
Co.,  153  Ky.  775,  156  SW  889;  Sant  v. 
Shingle  Co.,  179  Mich.  42,  146  NW 
212;  Robinson  v.  Car  Co.,  170  Mich. 
163,  J35  NW  897;  Kleinschmidt  «. 
Min.  Co.,  49  Mont.  7,  139  P  785  (where 
demand  would  be  that  directors  sue 
one  of  their  number  who  controls  the 
directorate,  a  demand  is  unnecessary); 
O'Connor  v.  Pass.  &  P.  Co.,  46  Misc. 
530,  92  NYS  525;  Continental  Sec.  Co. 
V.  Belmont,  133  NYS  560;  Canadian 
Country  Club  v.  Johnson  (Tex.  Civ.), 
176  SW  835.  See  note  to  51  LBA 
(NS)  102. 

707-27  Hyams  v.  Min.  Co.,  221  Fed. 
529,  137  CCA  239. 
707-28  Ellis  v.  Vandergrift,  173 
Ala.  142,  55  S  781,  no  demand  is  re- 
quired where  the  wrongdoers  would 
control  the  litigation. 
708-31  Hawes  v.  Oakland,  104  U.  S. 
450,  26  L.  ed.  827;  Omaha  &  C.  B.  St. 
Ey.  Co.  V.  McKeeman,  250  Fed.  386, 
162  CCA  456;  Louisville  &  N.  E.  Co. 
V.  Eaybufn  (Ala.),  73  S  461;  Lamb  v. 
Sewell,  20  Ga.  App.  250,  92  SE  1011; 
Livingstone  v.  Dole  (la.),  167  NW 
639;  Zenner  v.  E.  Co.,  135  Minn.  37, 
159  NW  1087;  National  P.  &.  P.  Co. 
V.  Rossman,  122  Minn.  355,  142  NW 
818,  AnnCasl914D,  830. 
708-35  Clarkson  v.  Tinkham,  156 
App.  Div.  869,  142  NYS  502;  Pasoual 
V.  Del  Saz  Orozeo,  19  Phil.  Isl.  82. 

[a]  Minority  stockholders  may  sue  in 
a  proper  ease.  Brandt  v.  Mcintosh, 
47  Mont.  70,  130  P  413;  Lee  v.  Lumh. 
Co.,  66  Wash.  572,  119  P  1117. 

[b]  A  non-resident  stockholder  cannot 
bring  an  action,  and  the  court  has  no 
jurisdiction  of  his  suit.  If,  however, 
a  resident  of  the  state  intervenes  the 
court  has  jurisdictipn.    Grant  v.  Cop- 
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per  Co.,  169  App.  Div.  206,  154  NYS 
596. 

[c]  Stockholders  of  foreign  corpora- 
tion may  sue  resident  officers  of  the 
corporation.  Ganzer  v.  Rosenfeld,  153 
Wis.  442,  141  NW  121. 

[d]  Pecuniary  damage  to  individual 
shareholders  necessary  before  he  can 
sue.  Continental  See.  Co.  v.  E.  T.  Co., 
207  Fed.  467. 

[e]  One  fraudulently  deprived  of  his 
stock  may  sue  on  behalf  of  the  cor- 
poration. Empire  Realty  Co.  v.  Har- 
tbn,  176  Ala.  99,  57  S  763. 

708-36  Empire  Realty  Co.  v.  Har- 
ton,  176  Ala.  99,  57  S  763. 
708-39  Smith  v.  Supp.  Co.,  46  Okl. 
776,  149  P  879;  Checotah  Hdw.  Co.  v. 
Hensley,  42  Okl.  260,  141  P  422. 
708-40  Smith  v.  Supp.  Co.,  46  Okl. 
776,  149  P  879;  Cheeotah  Hdw.  Co.  v. 
Hensley,  42  OkL  260,  141  P  422. 
709-44  Baum  v.  Sporborg;  146  App. 
Div.  537,  131  NTS  267. 
709-52  Harvey  v.  Meigs,  17  Cal. 
App.  353,  119  P  941;  Ellis  v.  Beef  Co., 
9  Del.  Oh.  213,  80  A  666;  Forrester 
V.  Min.  Co.,  21  Mont.  565,  55  P  353; 
Continental  Sec.  Co.  v.  Belmont,  206 
N.  Y.  7,  99  NE  138;  Pollitz  v.  Gould, 
202  N.  Y.  11,  94  NE  1088;  Ramsey  v. 
Gould.  57  Barb.  (N.  Y.)  398;  Sayles 
«.  Nat.  ^Bank,  18  Misc.  155,  41  NYS 
1063;  Ervin  v.  Nav.  Co.,  35  Hun  (N. 
Y.),  644;  Young  v.  Drake,  8  Hun  (N. 
Y.)  61;  Prothingham  v.  E.  Co.,  9  N.  Y. 
Civ.  Proc.  304;  North  v.  Sav.  &  L. 
Assn.,  59  Or.  483,  117  P  822.  See  note 
to  40  LEA  (NS)  566. 
709-53  Hawes  v.  Oakland,  104  TJ.  S. 
450,  26  L.  ed.  827;  Hitchings  v.  Mines 
Co.,  189  Fed.  241;  North  v.  Sav.  &  L. 
Assn.,  59  Or.  483,  117  P  822. 
709-54  Clark  v.  Coal  Co.,  86  la.  436, 
53  NW  291,  17  LEA  557;  Eankin  v. 
Brewery  &  lee  Co.,  12  N.  M.  54,  73  P 
614;  Pascual  v.  Del  Saz  Orozeo,  19 
Phil.  lal.  82,  100. 

[a]  Transfer  not  recorded.  —  If  the 
plaintifif  is  not  a  stockholder  of  record, 
it  at  least  must  appear  that  plaintiff 
is  the  owner  or  holder  of  a  certificate 
for  shares  under  gueh  circumstances  as 
give  him  a  right  to  have  them  trans- 
ferred to  him'  on  the  books  of  the  com- 
pany. Clarkson  v.  Tinkham,  156  App. 
Div.  869,  142  NTS  502. 
710-55  Deschamps  v.  Loiselle,  50 
Most.  565,  14S  P  339;     Elkina  v.  B. 


Co.,  36  N.  J.  Eq.  6.  Comp.  Kingman 
V.  E.  Co.,  30  Hun  (N.  Y.)  73. 
[a]  Vexatious  purposes.  —  It  should 
appear  from  the  complaint  that  the 
plaintiff  is  the  bona  fide  owner  of  the 
stock;  that  he  bought  the  same  in  goo^ 
faith,  and  not  for  mere  vexatious  pur- 
poses. Moore  v.  Min.  Co.,  104  N.  C. 
534,  10  8E  679. 

710-57  Babcock  v.  Parwell,  245  HI. 
14,  91  NE  683,  137  AmSt  284,  19  Ann- 
Cas  74;  Brng  v.  Schmidt,  197  Pa.  475, 
484,  47  A  877. 

710-58  See  supra,  p.  700,  n.  81,  and 
supplement  thereto. 
710-59  [a]  A  continuing  wrong 
may  be  redressed  by  a  stockholder  al* 
though  it  began  before  he  became  a 
stockholder.  Hyams  v.  Old  Dominion 
Co.,  113  Me.  294,  93  A.  747,  LEA1915- 
D,  1128. 

710-61  Holmes  v.  Jewett,  55  Colo. 
187,  134  P  665;  Babcock  v.  Parwell, 
245  111.  14,  91  NE  683,  137  AmSt  284, 
19  AnnCas  74;  Smith  v.  Stone,  21  Wyo. 
62,  128  P  612. 

711-63  Osborne  v.  Morgan,  171  HI. 
App.  549;  Endieott  v.  Marvel,  81  N.  J. 
Eq.  378,  87  A  230;  Warner  v.  Morgan, 
81  Misc.  685,  143  NYS  516;  Baker  v. 
Power  Co.,  61  Wash.  578,  112  P  647, 
AnnCasl912C,  859;  Smith  v.  Stone,  21 
Wyo.  62,  128  P  612.  See  Backus  v. 
Brooks,  195  Fed.  452,  115  CCA  354; 
Venner  v.  E.  Co.,  160  App.  Div.  127, 
145  NYS  725. 

711-64  Holmes  v.  Jewett,  55  Colo. 
187,  134  P  665;  Ga.  Civ.  Code,  §2224; 
Macon  Gas  Co.  v.  Riehter,  143  Ga.  397, 
85  SE  112. 

711-65     Holmes  v.  Jewett,  55   Colo. 
187,   134   P   665;      Smith  v.   Stone,   21 
Wyo.  62,  128  P  612. 
711-67     Merriman  v.  Zirlc  Corp.,  82 
N.  J.  Eq.  493,  89  A  764. 
[a]     Assignee  of  a  stockholder  under 
an  assignment  for  the  benefit  of  cred- 
itors held  improperly  joined  as  plain- 
tiff.    Clarkson   v.   Tinkham,   156   App. 
Div.   869,   142  NYS   502. 
712-68     Black  v.  Simpson,  94  S.  C. 
312,  77  SE  1023.     See  Brock  v.  Poor, 
167  App.  Div.  784,  153  NYS  332;  Can- 
adian Country  Club  v.  Johnson    (Tex. 
Civ.),  176  8W  835. 

712-69  Lebus  v.  Stansifer,  154  Ky. 
444,  157  SW  727;  Clarke  v.  Marks, 
111  Me.  218,  88  A  718;  Continental 
Sec.  Co.  V.  Belmont,  206  N.  T.  7,  99 
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NE  138;  North  v.  Sav.  &  L.  Assn.,  59 
Or.  483,  117  P  822,  query, 
[a]  Suit  should  be  In  the  name  of  the 
corporation. — Levert  v.  Planting  Co., 
135  La.  929,  66  S  301. 
712-70  Delevan  v.  E.  Co.,  154  App. 
Div.  8,  139  NYS  17;  Continental  See. 
Co.  V.  Belmont,  133  NTS  560. 
[a]  That  stockholders  similarly  sit- 
uated he  brought  in  may  be  directed 
by  the  court.  North  v.  Sav.  &  L.  Assn., 
59  Or.  483,  117  P  822. 
712-71  Hyama  v.  Old  Dominion  Co., 
204  Fed.  681;  Hill  v.  Murphy,  212 
Mass.  1,  98  NE  781;  Converse  v.  Mach. 
Co.,  209  Mass.  539,  95  NE  929;  Mc- 
Millan V.  Miller,  177  Mich.  511,  143 
NW  631;  Coxe  v.  Hart,  53  Mich.  557, 
19  NW  183;  Kleinsehmidt  v.  Min.  Co., 
49  Mont.  7,  139  P  785;  Brock  v.  Poor, 
167  App.  Div.  798,  153  NYS  342;  Starr 
V.  Heaia,  28  Okl.  792,  116  P  188;  Pas- 
cual  V.  Del  Saz  Orozco,  19  Phil.  Isl.  82, 
although  the  corporation  is  a  nominal 
defendant,  it  is  in  reality  the  real 
plaintiff.  See  supra,  vol.  5,  p.  609,  n. 
4,  and  supplement  thereto.  Comp. 
Toledo  Tr.  L.  &  P.  Co.  v.  Smith,  205 
Fed.  643. 

712-72  Starr  v.  Heald,  28  Okl.  792, 
116  P  188. 

[a]  Foreign  receiver  not  a  necessary 
party. — Eeed  v.  Hollingsworth,  157  la. 
94,  135  NW  37. 

712-73  Harvey  v.  Meigs,  17  Cal. 
App.  353,  119  P  941;  Brock  v.  Poor, 
167  App.  Div.  798,  153  NYS  343. 
713-74  See  Lee  D.^Lumb.  Co.,  66 
Wash.  572,  119  P  1117,  right  to  sue 
stockholder. 

[a]  Where  the  stockholders  are  not 
charged  with  fraud,  they  are  not 
proper  parties  defendant.  McCrea  v. 
Eobertson,  192  N.  Y.  150,  84  NE  960, 
afif.  114  App.  Div.  70,  99  NYS  689;  Hay 
V.  Brookfield,  160  App.  Div.  277,  145 
NYS   543. 

713-75    See  Harvey  v.  Meigs,  17  Cal. 
App.  353,  119  P  941. 
713-76    Hyams  v.  Old  Dominion  Co., 
113  Me.  294,     93    A    747,    LBA1915D, 
1128. 

[a]  Creditors.  —  In  re  Dennett,  221 
Fed.  350,  136  CCA  422. 
713-77  Conners  v.  Connors  Bros. 
Co.,  110  Me.  428,  86  A  843  (bill  suf- 
ficient); Clubb  V.  Cook,  161  App.  Div. 
775,  147  NYS  94;  Continental  See.  Co. 
V.  Belmont,  133  NYS  560.  See  Bank- 
ers' Trust  Co.  V.  Dietz  Co.,  157  App, 


Div.  595,  142  NYS  847  (action  to  set 
aside  dividend);  Tipton  v.  Inv.  Assn. 
(Tex.  Civ.),  173  SW  562. 

[a]  Offer  to  do  ectuity. — Where  the 
corporation  executed  a  fraudulent 
lease  to  the  defendant,  who  has  a  con- 
trolling interest  in  it,  and  who  con- 
trols its  funds,  etc.,  the  plaintiff  stock- 
holder is  not  required  to  pay  or  offer 
to  return  the  consideration  or  allege 
an  offer  to  do  equity.  Franklin  v. 
Min.  Co.,  16  Ariz.  200,  141  P  727. 

[b]  A  judgment  recovered  in  a  rep- 
resentative action  by  the  stockholders 
should  provide  for  direct  payment  to 
the  corporation.  Ebling  v.  Nekarda, 
148  App.  Div.  193,  132  NYS  309. 
713-78  Continental  Sec.  Co.  v.  Bel- 
mont. 206  N.  Y.  7,  99  NE  138. 

[a]  Transferee  of  stock  need  not  al- 
lege in  his  complaint  that  his  pre- 
decessors in  title  did  not  assent  to  oi 
acquiesce  in  a  fraudulent  issue  of 
stock.  It  is  a  matter  of  defense.  Con- 
tinental Sec.  Co.  V.  Belmont,  206  N.  Y. 
7,  99"  NE  138. 

713-79  Clarkson  v.  Tinkham,  156 
App.  Div.  869,  142  NYS  502;  Checotah 
Hdw.  Co.  V.  Hensley,  42  Okl.  260,  141 
P  422. 

[a]  Where  plaintiff  sold  his  stock  to 
others  and  seeks  a  rescission  of  the 
sale  to  establish  his  status  as  a  stock- 
holder to  enable  him  to  sue,  a  petition 
is  in^uflfioient  which  does  not  show  the 
number  of  shares  owned  by  plaintiff, 
the  amount  paid,  whether  full  value 
or  less,  the  total  stock  of  the  corpora- 
tion and  its  par  value.  Checotah  Hdw. 
Co.  V.  Hensley,  42  Okl.  260,  141  P  422. 
713-80  Rule  94.— Smith  v.  Mfg.  Co., 
197  Fed.  466;  Forrester  v.  Min.  Co., 
21  Mont.  544,  55  P  229,  353;  North 
V.  Sav.  &  L.  Assn.,  59  Or.  483,  117  P 
822. 

[a]  In  the  state  courts  an  allegation 
of  ownership  of  stock  at  the  time  of 
the  transaction  of  which  they  com- 
plain is  not  required.  Forrester  v.  Min. 
Co.,  21  Mont.  544,  55  P  229,  353;  North 
17.  Sav.  &  L.  Assn.,  69  Or.  483,  117  P 
'822 

714-81  Wathen  v.  Oil  &  Eef.  Co., 
235  U.  S.  635,  35  Sup.  Ct.  225,  59  L.  ei. 
395;  Continental,  etc.  Bank  v.  Allis- 
Chalmers  Co.,  200  Fed.  e'OO;  Smith  e. 
Piano  Mfg.  Co.,  197  Fed.  466;  Con- 
tinental Sec.  Co.  V.  Belmont,  206  N.  Y. 
7,  99  NE  138;  Clubb  v.  Cook,  161  App. 
Div.  775,  147  NYS  94;    Smith  «.  Supp. 
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Co.,  46  Okl.  776,  149  P  879;  Checotah 
Hdw.  Co.  V.  Hensley,  42  Okl.  260,  141 
P  422.  See  Harvey  v.  Meigs,  17  Gal. 
App.  353,  119  P  941;  Broek  v.  Poor, 
167  App.  Div.  784,  153  NYS  332. 
[a]  That  bill  is  for  benefit  of  all  the 
stockholders  must  be  alleged.  Clarke 
V.  Marks,  111  Me.  218,  88  A  718. 
714-82  Strang  v.  Edson,  198  Fed. 
813,  117  ,CCA  455;  Gilman  v.  Stone 
Co.,  152  Ky.  606,  153  SW  996;  Mioton 
V.  Del  Corral,  132  La.  730,  61  S  771; 
Moss  V.  Goodhart,  47  Mont.  257,  131 
P  1071;  Godley  v.  Co.,  181  App.  Div. 
75,  168  NYS  251. 

[a]  If  a  minority  stockholder,  p,  de- 
mand must  be  alleged.  Brandt  v.  Mc- 
intosh, 47  Mont.  ,70,   130   P   413. 

[b]  Sufficient  demand,  etc.  Continen- 
tal Sec.  Co.  V.  Belmont,  206  N.  Y.  7, 
99  NE   138. 

714-83  Strang  v.  Edson,  198  Fed. 
813-,  117  CCA  455;  Holmes  v.  Jewett, 
55  Colo.  187,  134  P  665;  Gilman  v. 
German  L.  S.  Co.,  152  Ky.  606,  153 
SW  996;  Mioton  «.  Del  Corral,  132 
La.  730,  61  S  771;  Clarke  v.  Marks, 
111  Me.  218,  88  A  718;  Brandt  v.  Mc- 
intosh, 47  Mont.  70,  130  P  413;  Con- 
tinental See.  Co.  V.  Belmont,  206  N.  Y. 
7,  99  NE  138;  Godley  v.  Co.,  181  App. 
Div.  75,  168  NYS  251;  Starr  v.  Heald, 
28  Okl.  792,  116  P  188.  See  note  to 
51  LEA  (NS)  108. 
[a]  An  amendment  to  show  refusal  to 
sue  permissible.  Clarke  v.  Marks,  111 
Me.  218,  88  A  718. 

715-85  Continental,  etc.  Bank  v.  Al- 
lis-Chalmers  Co.,  200  Fed.  600;  Os- 
borne V.  Morgan,  171  III.  App.  549; 
Hyams  v.  Old  Dominion  Co.,  113  Me. 
294,  93  A  747,  LBA1915D,  1128;  Klein- 
sehmidt  v.  Min.  Co.,  49  Mont.  7,  139 
P  785  (sufficient  allegation) ;  Brandt  v. 
Mcintosh,  47  Mont.  70,  130  P  413; 
Godley  v.  Co.,  181  App.  Div.  75,  168 
NYS  251;  Checotah  Hdw.  Co.  v.  Hens- 
,  ley,  42  Okl.  260,  141  P  422.  See  Con- 
tinental See.  Co.  V.  Belmont,  133  NYS 
560. 

[a]  The  reasons  must  be  adequate. 
Wathen  v.  Oil  &  Eef.  Co.,  235  U.  S, 
635,  35  Sup.  Ct.  225,  59  L.  ed.  395. 
715-86  Lane  v.  Wood  (Vt.),  106  A 
656.  See  Allen  v.  Sugar  Co.,  193  Fed. 
825,  114  CCA  453. 

715-88  [a]  Damage  to  the  plaintiff 
stockholder  must  be  shown  in  an  action 
for  an  accounting  against  directors 
who,  in  violation  of  the  by-laws,  had 


sold  out  the  assets  of  the  corporation 
and  discontinued  business,  where  there 
is  no  charge  of  fraud  or  bad  faith. 
Levin  v.  Mayer,  86  Misc.  116,  149  NYS 
112. 

715-90  [a]  Disqualification  of  plain- 
tiff to  act  as  prosecutor  of  a  represen- 
tative stockholder's  suit  is  raised  by 
demurrer  if  apparent  on  the  face. 
Goodbody  v.  Delaney,  80  N.  J.  Eq.  417, 
83  A  988.     , 

716-94  See  McArthur  v.  John.  Mc- 
Arthur  Co  (Cal.  App.),  179  P  700. 
[a]  Although  unsuccessful  tn  the  ac- 
tion, attorney's  fees  may  be  awarded 
where  the  voluntary  repayment  of  the 
money  was  apparently  induced  by  the 
commencement  of  the  action.  Baker 
V.  Power  Co.,  61  Wash.  578,  112  P 
647,  AnnCasl912C,  859. 
716-95  Leonard  v.  Hartzler,  90  Kan. 
386,  133  P  570,  50  LEA(NS)  383;  Val- 
ley Bank  &  Sav.  Inst.  v.  Sewing  Soc, 
28  Kan.  423.  But  see  U.  S.  Elec.  L. 
Co.  V.  Leiter,  8  Mackey  (D.  C.)  575. 
717-96  Smith  v.  Mfg.  Co.,  197  Fed. 
466. 

717-99  U.  S.  Elec.  Light  Co.  v. 
Leiter,  8  Maekey  (D.  C.)  575;  Leonard 
V.  Hartzler,  90  Kan.  386,  133  P  570, 
50  LEA(NS)  383;  President  Min.  & 
Mill.  Co.  V.  Coquafd,  40  Mo.  App.  40. 
See  note  in  50  LEA  (NS)  384. 
717-1  U.  S.  Elec.  L.  Co.  v.  Leiter,  8 
Mackey  (D.  C.)  575. 
718-3  Leonard  v.  Hartzler,  90  Kan. 
386,  133  P  570,  50  LEA(NS)  383.  But 
see  S.  V.  District  Court,  50  Mont.  259, 
146  P  539,  holding  actions  involving 
the  trust  estate  must  be  brought  by 
the  receiver. 

718-4  [a]  Beceiver  is  the  custodian 
and  in  control  of  the  corporate  busi- 
ness, but  his  appointment  does  not  af- 
fect the  title  or  ownership  of  corporate 
property.  Henry  v.  Epstein,  50  Ind. 
App.  660,  95  NE  275. 
719-12  [a]  Bight  to  sue  suspended. 
Milwaukee  Mut.  F.  Ins.  Co.  v.  Sentinel 
Co.,  81  Wis.  207,  51  NW  440,  15  LEA 
627.  See  American  Wks.  Co.  v.  Loan 
&  T.  Co.,  20  Colo.  203,  37  P  269,  46 
AmSt  285,  25  LEA  338. 
719-13  Du  Pont  v.  Arms  Co.,  9  Del. 
Ch.  324,  82  A  692. 

720-19      Talmadge   v.   Pell,    9    Paige 
(N.  Y.)   410. 

720-22    Stevens  v.  Tilden,  122  Miun. 
250,  142  NW  315. 
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720-23    Bouker  Co.  v.  Callahan  Co., 
92  Misc.  241,  155  NTS  543. 
721-28     See   note   in   46   LEA(NS) 
452. 

722-38  But  see  Chamberlain  v.  Pier- 
cy,  82  "Wash.  157,  143  P  977  (proceed- 
ing held  to  be  equitable),  dist.  Elder- 
kin  V.  Peterson,  8  Wash.  674,  36  P 
1089. 

722-39  Hall  «.  Alabama  T.  &  I.  Co., 
173  Ala.  398,  56  S  235;  Dill  v.  Ebey, 
27  Okl.  584,  112  P  973,  46  LEA  (NS) 
440.  See  note  in  46  LEA  (NS)  440. 
723-46  See  note  in  45  LEA(NS) 
422. 

723-47  Nuckels  «.  Co.,  169  Ky.  214, 
166  SW  972. 

[a]  Creditors  need  not  join  in  the 
action.  Nuckels  v.  Co.,  159  Ky.  214, 
166  SW  972. 

[b]  Lack  of  knowledge  on  the  part  of 
the  plaintiff  that  the  corporate  in- 
debtedness exceeded  the  charter  limit 
need  not  be  alleged  in  the  complaint, 
it  being  a  matter  for  affirmative  de- 
fense. Nuckels  V.  Co.,  159  Ky.  214, 
166  SW  972. 

723-48  [a]  The  remedy  of  a  cred- 
itor to  reach  funds  paid  as  diridends 
in  IlCLuidatlon  of  insolvent  corporation 
is  by  suit  in  equity.  The  proper  plain- 
tiff where  the  corporation  is  a  going 
concern  is  the  corporation,  but  when 
it  has  ceased  to  transact  business  the 
proper  plaintiff  is  the  creditor.  It  is 
not  necessary  that  the  creditor  before 
suing  the  stockholder  first  obtain  ■a, 
judgment  against  the  corporation  and 
have  execution  issued  and  returned 
nulla  bona.  Garetson-Eilton  Lumb.  Co. 
V.  Hinson,  69  Or.  605,  140  P  633. 
724-50  Blackburn  v.  Irvine,  205  Fed. 
217,  123  CCA  405. 

724-52  AshuTst  v.  Arnold-Henegar- 
Doyle  Co.  (Ala.),  78  S  386;  S.  v.  Mortg. 
Co.,  Ill  Miss.  98,  71  S  291;  Lewis  Pub. 
Co.  V.  Pub.  Co.  (Mo.),  181  SW  93;  Gold 
Issue  M.  &  M.  Co.  v.  Ins.  Co.,  266  Mo. 
524,  184  SW  999;  Eialto  Co.  •».  Miner, 
183  Mo.  App.  119,  166  SW  629;  Angl- 
dile  Comp.  Scale  Co.  v.  Gladstone,  164 
App.  Div.  370,  149  NTS  807;  American 
Pood  Products  Co.  v.  Milling  Co.,  151 
Wis.  385,  138  NW  1123. 
725-54  Sociedad  de  Autores  Es- 
panoles  v.  Marin,  4  P.  E.  288. 
725-55  Waxahachie  M.  Co.  v.  Daly, 
122  Ark.  451,  183  SW  741;  Gould  v. 
E.  Co.,  176  App.  Div.  818,  163  NTS 
479. 


725-56  AngldUe  Computing  Scale 
Co.  V.  Gladstone,  164  App.  Div.  370, 
149  NTS  807;  Prick  Co.  v.  Pultz,  162 
App.  Div.  209,  147  NTS  732. 
[a]  If  the  charter  of  the  foreign  cor- 
poration be  not  renewed  before  the  ex- 
piration of  twenty  years  from  the  fil- 
ing of  its  articles,  its  existence  within 
the  state  expires  and  it  cannot  bring 
an  action.  Holmes  v.  Jewett^  55  Colo. 
187,  134  P  665. 

725-57  Sioux  Eemedy  Co.  v.  Cope, 
235  U.  S.  197,  35  Sup.  Ct.  57,  59  L.  ed. 
193;  Indiana  H.  B.  Co.  v.  Green  (III.), 
124  NE  298;  Hayes  v.  Products  Co., 
183  Ky.  622,  210  SW  174;  Theatre  Co. 
V.  Greene,  216  Mass.  171,  103  NE  301; 
National  Pert.  Co.  v.  Sav.  Bank,  196 
Mass.  458,  82  NE  671,  13  AnnCas  510, 
14  LEA  (NS)  561;  Sterling  Mfg.  Co. 
V.  Surety  Co.,  94  Misc.  604,  159  NYS 
979;  Amos  D;  Bridge's  Sons  v.  S.,  188 
App.  Div.  500,  177  NTS  3;  Bradford 
Co.  V.  Dunn  (App.  Div.),  176  NTS  834; 
Wilson  &  Co.  V.  Bazaar,  168  NTS  188; 
S.  V.  Agey,  171  N.  C.  831,  88  SE  726; 
Billingslea  Grain  Co.  v.  Howell  (Tex. 
Civ.),  205  SW  671. 
725-58  Baldwin  T.  Wks.  v.  Blue, 
240  Fed.  202;  Watkins  M.  Co.  v.  Wil- 
liams, 124  Ark.  539,  187  SW  653;  Kel- 
ly Broom  Co.  v.  Cas.  Co.,  195  Mo.  App. 
305,  191  SW  1128;  Maston  v.  Lumber 
Co.  (Okl.),  163  P  128;  Bailey  v.  Mfg. 
Co.  (Okl.),  158  P  581;  Eussek  v.  Ems 
&  Co.  (Tex.  Civ.),  192  SW  584. 
[a]  Doing  business. — St.  Louis  S.  E. 
Co.  V.  Alexander,  227  U.  S.  218,  33 
Sup.  Ct.  245,  57  L.  ed.  486;  Chesa- 
peake &  O.  E.  Co.  V.  Stojanowskij  191 
Fed.  720,  112  CCA  310;  Wendell  v. 
Holland  America  Line,  40  App.  Cas. 
(D.  C.)  1;  Interstate  Amusement  Co. 
V.  Albert,  128  Tenn.  417,  161  SW  488. 
725-59  King  Tonopah  Min.  Co.  v. 
Lynch,  232  Fed.  485;  Bondurant  v. 
MUling  Co.,  175  Ky.  774,  195  SW 
139;  Mass.  St.,  1903,  ch.  437,  §§58,  60; 
St.,  1906,  ch.  372;  Gold  Issue  M.  &  M. 
Co.  V.  Ins.  Co.,  266  Mo.  524,  184  SW 
999;  Lanza  v.  Coal  Co.,  220  N.  T.  259, 
115  NE  915;  Sohwartzwaelder  Co.  v. 
Silverman,  134  NTS  1114;  Peck  Co.  v. 
School  Dist.  (Tex.  Civ.),  181  SW  697. 
726-60  Security  Co.  v.  Bank,  93  Tex. 
575,  580,  57  SW  22. 
726-61  Hooker  v.  Imp.  Assn.,  105 
Ark.  99,  150  SW  398;  Security  Co.  v. 
Bank,   93   Tex.   575,  580,  57  SW  22; 
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Jackson  Woolen  Mills  v.  Moore   (Tex. 
Civ.),  154  SW  642. 

726-62     See  Baden  v.  Washington  L. 
&  T.  Co.  (Md.),  105  A  860. 
[a]     As   to    federal   couits. — But    see 
National  Merc.  Co.  v.  Watson,  215  Fed. 
929. 

727-65  Amos  D.  Bridge's  Sons  v. 
S.,  188  App.  Div.  500,  177  NTS  3. 
[a]  A  failure  to  pay  the  license  tax 
in  fhe  state  of  the  corporation's  dom- 
icile wUl  not  operate  to  deny  the  cor- 
poration the  right  to  sue  in  another 
jurisdiction  where  the  corporation  is 
not  dissolved.  This  statute  is  penal  in 
its  nature  and  will  not  be  enforced 
elsewhere.  GuUedge  Bros.  Lumb.  Co. 
V.  Lumb.  Co.,  122  Minn.  266,  142  NW 
305,  46  LEA(NS)  697. 
727-66  Winston  v.  Hdw.  Co.,  23  Cal. 
App.  211,  137  P  601;  Western  Elec- 
trical Co.  V.  Pickett,  51  Colo.  415,  118 
P  988;  Heeia  S.  P.  Co.  v.  Kahanamoku, 
6  Haw.  385;  Heeia  S.  P.  Co.  v.  Mc- 
Keague,  5  Haw.  101;  Morris-Roberts 
Co.  V.  Mariner,  24  Ida.  788,  135  P  1166; 
Ind.  H.  B.  E.  Co.  v.  Green  (111.),  124 
NE  298;  Bradford  Co.  v.  Dunn  (App. 
Div.)j  176  NTS  834;  Hirschfeld  v.  Mc- 
Cullagh,  64  Or.  502,  127  P  541,  130  P 
1131;  New  State  Land  Co.  v.  Wilson 
(Tex.  Civ.),  150  SW  253;  Eastman  & 
Co.  V.  Watson,  72  Wash.  522,  130  P 
1144;  North  Star  Trading  Co.  v.  Alas- 
ka Yukon  P.  E.,  68  Wash.  457,  123  P 
605;  Boston  Tow  Boat  Co.  v.  Seruon 
Co.,  64  Wash.  375,  116  P  1083. 

[a]  Application  of  statute  confined  to 
state  enacting  it.  David  Lupton's 
Sons  V.  Auto  Club,  225  TJ.  S.  489,  32 
Sup.  Ct.  711,  56  L.  ed.  1177. 

[b]  Nor  can  aa  assognee  of  a  cor- 
poration, failing  to  comply  with  the 
statute,  enforce  the  obligation.  New 
State  Land  Co.  v.  Wilson  (Tex.  Civ.), 
150  SW  253. 

[c]  Substantial  compliance  requisite. 
Morris-Eoberts  Co.  v.  Mariner,  24  Ida. 
788,  135  P  1166.    ' 

[d]  The  word  "prosecute"  in  a  stat- 
ute forbidding  a  corporation  to  prose- 
cute an  action  if  there  has  been  no 
compliance  with  the  statute  includes 
the  prosecution  of  a  suit.  Western 
Electrical  Co.  v.  Pickett,  51  Colo.  415, 
118  P  988. 

727-67  Wilson  &  Co.  v.  Bazaar,  168 
NTS  188. 

727-68  MuUer  Mfg.  Co.  v.  Bank, 
176  Ala.   229,   57    S    762;    American 


Amusement  Co.  v.  Chutes  Co.,  174  Ala. 
526,  56  S  961;  Alabama  Western  E. 
Co.  V.  Const.  Co.,  162  Ala.  396,  50  S 
341;  Farrior  v.  S.  Co.,  88  Ala.  275,  7 
S  200;  Eowe  v.  Stevens,  25  Ida.  237, 
137  P  159;  S.  17.  Eoaeh,  267  Mo.  300, 
184  SW  969;  Farrand  Co.  v.  Walker, 
169  Mo.  App.  602,  155  SW  68;  Inter- 
state Amusement  Co.  u.  Albert,  128 
Tenn.  417,  161  SW  488;  BUlingsIea 
Grain  Co.  v.  Howell  (Tex.  Civ.),  205 
SW  671.  See  Fidelity  Trust  Co.  v. 
Washington-Oregon  Corp.,  217  Fed. 
588;  Christian  v.  M.  Co.,  89  Ala.  198^ 
7   S  427. 

[a]  Although  such  iUegallty  Is  not 
pointed  out  in  the  pleadings.  Inter- 
state Amusement  Co.  v.  Alljert,  128 
Tenn.  417,   161   SW   488. 

[b]  The  prohibition  of  the  statute  is 
confined  to  the  state  enacting  it. 
Meader  Furn.  Co.  v.  Safe.  Dep.  Co., 
192  Fed.  616;  American  F.  Pro.  Co.  v. 
Mill.  Co.,  151  Wis.  385,  138  NW  1123. 
728-70  GuUedge  Bros.  Lumb.  Co.  v. 
Lumb.  Co.,  122  Minn.  266,  142  NW 
305,  46  LEA(NS)  697;  Weiaer  L.  Co. 
V.  Bohrer,  78  Or.  202,  152  P  869; 
DampfschiefEs  Ehederei  Union  f.  Cia. 
Trasatlantica,  8  Phil.  Isl.  766;  Brook 
Bros.  V.  Froelich,  8  Phil.  Isl.  580. 
728-71  Broadway  Bond  St.  Co.  v. 
Print.  Co.,  182  Mo.  App.  309,  170  SW 
394;  Kingman  Texas  Imp.  Co.  v.  Bor- 
ders (Tex.  Civ.),  156  SW  614. 

[a]    Contracts  of  the  corporation  with 
its  fiduciary  agent  may  be  enforced  al- 
though the   statute   was  not  complied 
with.    Kibby    v.    Co.,    41    Okl.    116, 
137  P  352;   Verdigris  Eiver  Land  Co. 
V.  Stanfleld,  25  Okl.  265,  105  P  337. 
729-73    Junction  P.  Min.  Co.  «.  Eeed, 
28  Ida.  219,  153  P  564. 
729-75     Duroth  Mfg.  Co.  «.  Cauffiel, 
243  Pa.  24,  89  A  798. 
729-77     Vandiver   v.    Can    Co.,    190 
Ala.  352,  67  S  299. 

729-78  Sioux  Eemedy  Co.  v.  Cope, 
235  U.  S.  197,  35  Sup.  Ct.  57,  59  L.  ed. 
193. 

[a]  Statute  does  not  apply  to  actions 
in  admiralty. — Spreckles  Bros.  Co.  v. 
"Nevadan,"  1  U.  8.  D.  C.  (Haw.)  354. 
/29-79  Vandiver  v.  Can  Co.,  190 
Ala.  352,  67  8  299;  Kibby  v.  Co.,  41 
Okl.  116,  137  P  352;  Leschen  &  Sons 
Rope  Co.  V.  Moser  (Tex,  Civ.),  159 
SW  1018.  See  American  Amusement 
Co.  V.  Chutes  Co.,  174  Ala.  526,  56  S 
961;  Ewart  Lumb.  Co.  v.  Plaster  Co., 


SSS 


Vol.5 


COBPOBATIONS 


9.  Ala.  App.  152,  62  S  560;  Sioux  Rem- 
edy Co.  V.  Cope,  28  S.  D.  397,  133  NW 
683. 

[a]  Subsequent  engagement  in  local 
business  will  not  afifeet  the  right  to 
^.enforce  interstate  transactions.  Vic- 
tor Talking  Mach.  Co.  v.  Lueker,  128 
Minn.  171,  150  NW  790. 

730-81  Caesar  v.  Capell,  83  Fed.  403; 
Eastman  &  Co.  v.  Watson,  72  Wash. 
522,  130  P  1144. 

[a]  Treating  amended  complaint  as 
commencement  of  action. — Where  a 
corporation  abandoned  its  original 
complaint  and  filed  an  amended  com- 
plaint alleging  the  payment  of  the  an- 
nual license  fee  last  due,  the  filing 
of  an  amended  complaint  will  be  re- 
garded as  the  commencement  of  the 
suit  within  the  meaning  of  the  stat- 
ute forbidding  a  corporation  from  com- 
mencing suit  without  alleging  a  com- 
pliance with  the  statute.  Wilson  Case 
Lumb.  Co.  V.  Timber  Co.,  200  Fed.  181. 

[b]  Compliance  during  pendancy  of 
suit  insufficient.  Hayes  v.  Products 
Co.,  183  Ky.  622,  210  SW  174. 
731-83  David  Lupton's  Sons  v. 
Auto  Club,  225  U.  S.  489,  32  Sup.  Ct. 
711,  56  L.  ed.  1177;  Thomas  v.  Ey.  L. 
&  P.  Co.,  195  Fed.  340;  Kruegel  v. 
Loan  Assn.  (Tex.  Civ.),  196  SW  283. 
[a]  Where  the  local  law  makes  void 
the  contracts  of  a  corporation  which 
has  not  complied  with  the  local  stat- 
ute, an  action  thereon  in  the  federal 
court  cannot  be  maintained  by  the  cor- 
poration. Thomas  v.  Ey.  L.  &  P.  Co., 
195  Fed.  340. 

731-85     Empire   C.   Co.   v.   Shoe   Co. 

(Ala.   App.),   75   S   634;   Pembleton  v. 

Assn.   (111.),  124  NE  355;  Jones  v.  E. 

Co.  (la.),  175  NW  316;  Hopedale  Mfg. 

Co.  V.  Cotton  Mills,  224  Mass.  193,  112 

NE  879;   St.  P.,  etc.  Ins.   Co.  v.  Earl 

54  Okl.  305,  153  P  867. 

731-86      Vermont   F.    Mach.    Co.    v. 

Hall,  80  Or.  308,  156  P  1073. 

732-87     S.  V.  Eeynolds,  275  Mo.  113, 

204  SW  1093. 

732-88      Armstrong    v.    E.    Co.,    129 

Minn.  104,  151  NW  917,  AnnCasl916E, 

335.    See  Eowe  v.  Stevens,  25  Ida.  237 

137  P  159;  Erie  E.  Co.  v.  Van  Allen, 

76  N.  J.  L.  119,  69  A  484. 

732-89      See    Thomas   v.   Q.   M.    Co.. 

65  Cal.  600. 

732-92     St.   Clair  v.   Cox,   106  U.   S. 

350,   27   L.   ed.   223;   Booz  v.   Ey.    Co., 

250    111.    376,    95    NE    460;    Attorney- 


General  V.  Bay  State  M.  Co.,  99  Mass. 
148,  96  AmDee  717;  Doctor  v.  Des- 
mond, 80  N.  J.  Eq.  77,  82  A  522;  Som- 
erville  Lumb.  Co.  v.  Maekres,  86  Vt, 
466,  85  A  977. 

[a]  The  transaction  of  an  isolated 
business  act  is  not  carrying  on  or  do- 
ing business  within  the  meaning  ot  this 
rule.  Doctor  v.  Desmond,  80  N.  J.  Eq. 
77,  82  A  522. 

732-93  Eowe  v.  Stevens,  25  Ida.  237, 
137  P  159;  Edwards  v.  Van  Cleave, 
47  Ind.  App.  347,  94  NE  596;  W.  J. 
Armstrong  Co.  v.  E.  Co.,  129  Mimn.  104, 
151  NW  917,  AnnCasl916E,  335;  In- 
terocean  Forwarding  Co.  v.  McCormick 
&  Co.,  168  NYS  177. 
[a]  A  Maine  corporation  having  its 
principal  place  of  business  in  Porto 
Rico  may  be  sued  in  the  district  court 
of  Porto  Eieo  by  a  resident  of  New 
York  by  virtue  of  31  St.  at  L.  953,  ch. 
812.  Nevers  v.  Central  Altagracea,  3 
P.  E.  Fed.  496. 

733-96  Philadelphia  E.  Co.  v.  Mc- 
Kibbin,  243  U.  S.  264,  37  Sup.  Ct..280, 
61  L.  ed.  710;  St.  Louis  S.  E.  Co.  v. 
Alexander,  227  U.  S.  218,  33  Sup.  Ct. 
245,  57  L.  ed.  486;  Mitchell  Wagon  Co. 
V.  Poole,  235  Fed.  817,  149  CCA  129; 
Montgomery  Tract.  Co.  v.  P.  Co.,  229 
Fed.  672,  144  CCA  82;  Smithson  v. 
Eoneo,  231  Fed.  349;  Johanson  «.  Min. 
Co.,  225  Fed.  270;  Kirby  v.  Co.,  221 
Fed.  267;  Noel  Const.  Co.  v.  Co.,  193 
Fed.  492;  Michigan  A.  F.  Co.  v.  Cast- 
ings Co.,  190  Fed.  879;  Covey  C.  OU 
Co.  V.  Bank,  15  Ala.  App.  529,  74  S 
87;  Martin  v.  Trust  Co.,  18  Ariz.  55, 
156  P  87;  Herron  Co.  v.  Elec.  Co.,  18 
Cal.  App.  778,  124  P  455;  Jameson  v. 
Saw  Co.,  2  Cal.  App.  582,  84  P  289; 
Doremus  v.  Imp.  Co.,  39  App.  Cas.  (D. 
C.)  295;  Pembleton  n  Assn.  (111.)) 
12?  NE  355;  Plow  v.  Board,  274  111. 
232,  113  NE  603;  Jones  v.  E.  Co.  (la.), 
175  NW  316;  Larkin  Co.  v.  C,  172 
Ky.  106,  189  SW  3;  Citizens  Trust  & 
G.  Co.  V.  Hays,  167  Ky.  560,  180  SW 
811;  S.  V.  Steel  Co,,  123  Md.  212,  91 
A  136;  Hildreth  Co.  v.  Freeholders,  87 
N.  J.  Eq.  316,  100  A  158;  Krakowski 
V.  White  S.  Springs,  174  App.  Div.  440, 
161  NYS  193;  Kowalchek  v.  Coal  Co., 
173  App.  Div.  653,  160  NYS  98;  V.  S. 
Asphalt  Eef.  Co.  v.  Comptoir  N.  D. 
de  Paris,  166  App.  Div.  64,  151  NYS 
604;  Eosenblatt  v.  Mfg.  Co.,  105  Misc. 
92,  173.  NYS  331;  Badische  v.  Capi- 
tein,  92  Misc.  260,  155  NYS  651;  In- 
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terocean  F.  Co.  v.  Co.,  168  NYS  177; 
Osborne  Co.  v.  Walters,  155  NYS  434; 
Harrell  v.  Cartridge  Co.,  36  Okl.  684, 
129  P  872;  C.  v.  Wilkes-Barre,  etc.  Co. 
261  Pa.  6,  95  A  915. 

[a]  Unless  the  corporation  has  prop- 
erty in  the  state,  it  cannot  be  sued. 
West  V.  Corp.,  164  App.  Div.  925,  149 
NYS  377. 

[b]  Corporation  engaged  in  interstate 
commerce  is  not  doing  business  within 
the  state  and  cannot  be  sued  there  not- 
withstanding it  had  filed  a  statement 
designating  a  person  upon  whom  pro- 
cess may  be  served.  Cooper  v.  Welch 
Co.,  218  Fed.  719. 

[c]  Parties  defendant  where  right  to 
do  business  forfeited. — Where  the  cor- 
poration failed  to  pay  its  annual  li- 
cense tax,  thereby  forfeiting  its  right 
to  do  business,  an  action  against  it 
should  be  brought  against  its  directors 
instead  of  against  the  corporation  un- 
der St.,  1907,  p.  746.  Carpenter  v. 
Bradford,  23  Cal.  App.  560,  138  P  946. 
734-98  Central  Life  See.  Co.  v. 
Smith,  236  Fed.  170,  149  CCA  360; 
Frontier  S.  S.  Co.  v.  Franklin  S.  S.  Co., 
233  Fed.  127;  Prfgge  v.  Selz,  S.  &  Co., 
134  Minn.  245,  158  NW  975;  Jenks  v. 
Powder  Co.,  131  Minn.  335,  155  NW 
103;  Kelly  Broom  Co.  v.  Casualty  Co., 
195  Mo.  App.  305,  191  SW  1128;  Wich- 
ita, etc.  Co.  V.  Yale  (Mo.  App.),  184 
SW  119;  Watkins  v.  Donnell,  192  Mo. 
App.  640,  179  SW  980;  Tauza  v.  Coal 
Co.,  220  N.  Y.  259,  115  NE  915;  Pom- 
eroy  v.  E.  Co.,  218  N.  Y.  630,  113  NE 
504;  Cassidy  v.  Eowan,  163  NYS  1079: 
Kimball  v.  Sundstrom  &  Co.,  80  W. 
Va.  522,  92  SE  737. 

734-99  Boston  Towboat  Co.  v.  Ses- 
non  Co.,  199  Fed.  445;  Winston  v. 
Hdw.  Co.,  23  Cal.  App.  211,  137  P  601; 
Alsing  V.  Quartz  Co.,  66  App.  Div. 
473,  73  NYS  347;  Bankers'  Tr.  Co.  v. 
Lumpkin  (Tex.  Civ.),  179  SW  541; 
North  Star  Trading  Co.  v.  Alaska 
Yukon  P.  E.,  68  Wash.  457,  123  P  605. 
[a]  Counterclaims  growing  out  of  the 
same  contract  may  be  interposed,  but 
counterclaims  which  do  not  so  arise 
may  not.  On  the  counterclaims  the 
corporation  may  interpose,  however;  it 
cannot  obtain  affirmative  relief  where 
there  has  been  no  compliance  with 
the  statute.  American  Ink  Co.  v. 
Eiegel  Sack  Co.,  79  Misc.  421,  140  NYS 
107;  American  Ink  Co.  v.  Eiegel  Sack 
Co.,  141  NYS  549. 


734-1  Thomas  v.  M.  Co.,  65  Cal.  600, 
4  P  641. 

734-2  Southern  Ey.  Co.  v.  Jordan, 
192  Ala.  528,  68  S  418;  Dozier  L.  Co. 
c.  L.  Co.,  145  Ala.  317,  39  S.  714  (since 
changed  by  statute  Gen.  Acts  Sp.  Sess. 
1909,  p.  174);  Hoes  v.  E.  Co.,  173  N. 
Y.  435,  66  NE  119;  Anglo-American 
Prov.  Co.  t.'Prov.  Co.,  169  N.  Y.  506, 
62  NE  587,  88  AmSt  608,  aff.  191  U. 
S.  373,  24  Sup.  Ct.  92,  48  L.  ed\  225; 
Eobinson  v.  Nav.  Co.,  112  N.  Y.  315, 
19  NE  625,  2  LEA  636;  Bennett  v.  S. 
S.  Co.,  161  App.  Div.  753,  147  NYS 
193;  English  v.  E.  Co.,  161  App.  Div. 
831,  146  NYS  963;  Payne  v.  Co.,  157 
App.  Div.  302,  142  NYS  241;  John- 
son V.  Co.,  150  App.  Div.  653,  135  NYS 
1070;  Jones  v.  Burr  Bros.,  142  App. 
Div.  640,  127  NYS  478;  Fairelough  v. 
Pac.  Co.,  155  NYS  899.  But  see 
amendment   to   §1780,   Code   Civ.  Proc. 

[a]  New  York.— Smolik  v.  C.  &  I. 
Co.,    222    Fed.    148. 

[b]  Non-resident  plaintiff. — The  per- 
sonal representatives,  although  one  of 
them  be  a  non-resident,  of  a  decedent 
who  was  a  resident  of  New  York  may 
sue  defendant  corporation  for  damages 
consequent  upon  the  negligent  killing 
of  deceased  in  Virginia.  Mallory  v. 
Co.,  157  App.  Div.  253,  933,  141  NYS 
961. 

[c]  Where  service  is  had  on  a  desig- 
nated state  ofilcial,  the  cause  of  action 
musf"  have  arisen  within  the  state. 
Simon  v.  E.  Co.,  236  U.  S.  115,  35  Sup. 
Ct.  265,  59  L.  ed.  492;  Old  Wayne  Mut. 
L.  Assn.  V.  McDouough,  204  U.  S.  8, 
22,  27  Sup.  Ct.  236,  51  L.  ed.  345,  351. 

[d]  Internal  management  of  foreign 
corporation.  —  A  Pennsylvania  court 
will  not  entertain  a  stockholder's  bill 
against  a  foreign  corporation,  when  the 
matter  complained  of  relates  to  the 
internal  management  of  the  company. 
Kelly  V.  Thomas,  234  Pa.  419,  83  A 
307;  Kinney  v.  Plantation  Co.,  233  Pa. 
232,  82  A  93;  MeCloskey  v.  Snowden, 
212  Pa.  249,  61  A  796,  108  AmSt  867 
(although  the  tangible  property  of  the 
corporation  is  in  Pennsylvania) ;  Mad- 
den V.  Light  Co.,  181  Pa.  617,  37  A 
817,  38  LEA  638,  199  Pa.  454,  49  A 
296. 

735-3  Dietrich  v.  Lumb.  Co.,  28  Ida. 
312,  154  P  626. 

735-5     Atchison,   T.   &   S.  F.   E.   Co. 
V.  Lambert,  32  Okl.  665,  123  P  428. 
[a]     The   county  of  the  residence  of 
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the  plaintiff  is  $,  proper  county^  in 
which  to  bring  the  action.  Atchison, 
T.  &  S.  F.  B.  Co.  V.  Lambert,  32  Okl. 
665,  123  P  428. 

[b]  The  constitutional  provision,  §43 
of  art.  9,  of  the  Oklahoma  constitu- 
tion applies  to  public  service  corpora- 
tions as  well  aa  to  private  corporations. 
Atchison,  T.  &  S.  P.  E.  Co.  v.  Lambert, 
32  Okl.  665,  123  P  428. 
735-6  New  York  Life  Ins.  Co.  v. 
Pike,  51  Colo.  238,  117  P  899  (in  the 
county  designated  in  the  complaint) ; 
S.  V.  Jones,  270  Mo.  230,  192  SW  980. 

[a]  Eeal  actions  may  be  brought  in 
the  county  where  the  property  is  sit- 
uated. Austin  V.  King,  25  Colo.  App. 
363,  138  P  57. 

[b]  A  single  sale  negotiated  by  a 
special  agent. — See  also  Good  Eoads 
Mach.  Co.  V.  C,  146  Ky.  690,  143  SW 
18. 

736-7  Employers'  Indemnity  Co.  v. 
Duncan,  159  Ky.  460,  167  SW  414. 
736-8  Veve  v.  Dev.  Co.,  15  P.  E.  563. 
736-10  Hannon  v.  Power  Co.,  173 
N.  C.  520,  92  SE  353. 
737-11  Eains  v.  Match  Co.,  171  Cal. 
326,  153  P  239;  South  v.  Casualty  Co., 
170  Ky.  249,  185  SW  858;  Juckett  v. 
Brennaman,  99  Neb.  755,  157  NW  925; 
Eoff  Oil  &  Cotton  Co.  v.  King,  46  Okl. 
31,  148  P  90,  construing  §2,  ch.  32. 
Session  Laws,  191'0-11,  and  denying  the 
foreign  corporation  a  change  of  venue 
to  a  city  in  which  it  had  its  place  of 
business. 

[a]  Amendment  of  affidavit  support- 
ing plea  of  privilege  by  permitting 
president  to  swear  thereto  in  lieu  of 
the  afldavit  by  the  attorney,  permis- 
sible. Kelly  V.  Grain  Co.  (Tex.  Civ.), 
174  SW  630. 

737-12  Frontier  S.  S.  Co.  v.  S.  S. 
Co.,  233  Fed.  127;  Boultbee  v.  Paper 
Co.,  229  Fed.  951,  144  CCA  233;  Aus- 
tin V.  King,  25  Colo.  App.  363,  138  P 
57;  South  v.  Casualty  Co.,  170  Ky.  249 
185  SW  858;  Gold  Issue  M.  &  M.  Co. 
V.  Ins.  Co.,  266  Mo.  524,  184  SW  999; 
Leve  V.  Putting  (Mo.  App.),  196  SW 
1060;  Quimby  v.  Power  Co.  (N.  H.), 
98  A  303;  Tauza  v.  Coal  Co.,  220  N. 
Y.  259,  115  NE  915;  Bagdon  v.  Iron 
Co.,  217  N.  Y.  432,  111  NE  1075,  LEA 
191 6F,  407;  Bunnell  v.  Chapman,  173 
App.  Div.  108,  159  NYS  381;  Swift  v. 
Eng.  Co.,  178  App.  Div.  201,  165  NYS 
136;  Karosas  v.  Coal  Co.,  172  App.  Div. 
873,  158  NYS  1021;  Bodnar  v.  Mfg.  Co., 


94  Misc.  431,  159  NYS  477;  EosenMatt 
V.  Mfg.  Co.,  105  Misc.  92,  173  NYS 
331;  Seharsmith  ».  Knapp,  164  NYS 
578;  Dimond-W.  M.  Co.  v.  Herffi-B. 
Corp.,  158  NYS  1;  Menefee  v.  Cotton 
Mills,  161  N.  C.  164,  76  SE  741;  Mun- 
icipal Paving  Co.  v.  Herring,  50  OH. 
470,  150  P  1067;  Hamilton  v.  8.  S. 
Co.,  84  Or.  71,  164  P  579;  Eamas- 
wamy  v.  Lumb.  Co.,  78  Or.  407,  152 
P  223;  McSwain  v.  Adams,  G.  &  P. 
Co.,  93  S.  C.  103,  76  SE  117;  Elliott  v. 
Armor  Co.  (Tex.  Civ.),  173  SW  616. 

[a]  In  Ohio,  service  upon'  a  foreign 
corporation  may  be  had  either  under 
§11,29'0,  Gen.  Code,  relating  to  service 
upon  foreign  corporations,  or  under 
§11,288,  relating  to  domestic  corpora- 
tions; the  former  statute  is  not  ex- 
clusive. Lively  v.  Picton,  134  CCA 
189,  218  Fed.  401. 

[b]  Service  by  publication  cannot  be 
had  on  a  foreign  corporation  who 
transacts  no  business  within  the  state 
or  who  has  no  property  there.  Eut- 
kosky  V.  E.  Co.,  155  App.  Div.  631, 
140  NYS  821;  Hyde  v.  Scott,  133  NYS 
904. 

[c]  Foreign  corporations  transactins 
interstate  commerce  business  only  are 
included  within  §13,521,  How.  Mieh. 
St.,  1915.  Yung  V.  Wrapper  Co.,  185 
Mich.  143,  151  NW  653;  Showen  v. 
Owens  Co.,  158  Mich.  321,  122  NW  640, 
133   AmSt   376. 

737-13  Carpenter  v.  Bradford,  23 
Cal.  App.  560,  138  P  946;  Jameson  i?. 
Saw  Co.,  2  Cal.  App.  582,  84  P  289; 
Hobbs  V.  E.  Co.,  182  la.  316,  165  NW 
912;  Eeynolds  v.  E.  Co.,  224  Mass.  379, 
113  NE  413;  Matthews  v.  Min.  Co.,  183 
Mich.  541,  150  NW  127;  Kendall  v. 
O.  J.  Co.,  118  Minn.  1,  136  NW  291; 
Hdnser  v.  Bieber,  271  Mo.  326,  197  SW 
68;  Billingsley  v.  Kline  Cloak  Co.,  196 
Mo.  App.  534,  196  SW  415;  Nathan  «. 
Oil  Co.,  187  Mo.  App.  560,  174  SW  126; 
Pomeroy  «.  E.  Co.,  218  N.  Y.  530,  113 
NE  504;  Wimpie  v.  Mach.  Co.,  176 
App.  Div.  903,  162  NYS  962;  Waters 
P.  Oil  Co.  V.  Foster,  52  Okl.  412,  153 
P  169;  Dunn  v.  Grifidn,  38  S.  D.  569, 
162  NW  366. 

[a]  Temporarily  within  the  state.— A 
corporation  doihg  business  within  the 
state  may  be  served  by  serving  process 
on  an  agent  who  comes  into  the  juris- 
diction of  the  court  upon  business  of 
the  corporation  which  is  the  subject  if 
the    suit    in    which    service    is    made. 
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Smithson  v.  Eoneo,  231  Fed.  349;  Pre- 
mo  Specialty  Mfg.  Co.  v.  Jersey-Creme 
Co.,  200  Ted.  352,  118  CCA  458,  43  L 
EA(NS)  1015;  Ostrander  v.  Lumb.  Co., 
206  Fed.  540;  Brush  Creek  Coal  &  Min. 
Co.  V.  Elec.  Co.,  136  Fed.  505;  Cone 
V.  Mfg.  Co.,  76  Fed.  891;  Estes  v.  Bel- 
ford,  23  Blatoh.  1,  22  Fed.  275;  Schmld- 
lapp  &  Co.  V.  Ins.  Co.,  71  Ga.  246;  As- 
sociated Press  V.  United  Press,  104 
Ga.  51,  29  SE  869;  Eeynolds  &  H. 
Est.  Mortg.  Co.  V.  Martin,  116  Ga. 
495,  42  SE  796;  Doctor  v.  Desmond, 
80  N.  J.  Eq.  77,  82  A  522;  Eobert  D. 
Co.  V.  Foundry  Co.,  220  N.  Y.  270,  115 
NE  711.  See  note  in  43  LEA(NS) 
1015. 

[b]  Where  In  the  state  as  a  witness 
in  an  action,  service  of  process  in  an- 
other action  upon  such  agent  is  void. 
Eix  V.  Maeh.  Co.,  157  Wis.  572,  147  N 
W  1001,  52  LEA(NS)  583,  and  note, 
[e]  Inveigled  Into  the  state. — Com- 
mercial Mut.  Ace.  Co.  i;.  Davis,  213  IT. 
S.  245,  29  Sup.  Ct.  445  63  L.  ed.  782; 
Houston  V.  Filer  &  S.  Co.,  85  Fed.  757. 
[d]  Eritlsh  corporations  can  be  sued 
in  the  United  States  only  in  a  juris- 
diction where  valid  service  can  be  had. 
Smithson  v.  Eoneo,  231  Fed.  349. 
737-14  Prayter  v.  Northen,  195  Ala. 
191,  70  S  156;  McKendriek  v.  Min.  Co., 
165  Cal.  24,  130  P  865;  Austin  v.  King, 
25  Colo.  App.  363,  138  P  57;  Dominion 
Fertz.  Co.  v.  White,  115  Me  1,  96  A 
1069;  Lattu  V.  Imp.  Co.,  131  Minn.  162, 
154  NW  950;  Daly  v.  Mines  Co.,  39 
Nev.  14,  151  P  614,  158  P  285;  Jack- 
son V.  Silk  Mills,  92  Misc.  442,  156 
NYS  219;  Goodner  Krumm  Co.  v.  Mfg. 
Co.  (Okl.)-,  152  P  86;  Poizat  v.  Lumb. 
Co.,  28  P.  I.  597;  Nevers  v.  Central  Al- 
tagracia,  3  P.  E.  Fed.  496.  See  Ameri- 
can Hardwood  L.  Co.  v.  Ellis  &  Co., 
115  Ark.  524,  171  SW  899,  construing 
Kirby's  Dig.   §834. 

[a]  When  a  person  designated  Is  lo- 
cated in  a  county  other  than  that  in 
which  the  action  is  brought,  service 
upon  him  is  sufScient.  Austin  v.  King, 
25  Colo.  App.  363,  138  P  57. 
738-15  Eeese  Lumb.  Co.  v.  Licking 
C.  &  L.  Co.,  156  Ky.  723,  161  SW  1124; 
Gursky  v.  Blair,  164  App.  Div.  612,  150 
NYS  422;  Gulf  Pipe  Line  Co.  v.  Van- 
derberg,  28  Okl.  637,  115  P  782,  Ann 
Casl912D,  407,  34  LEA(NS)  661  (ser- 
vice upon  foreman  insufficient) ;  Owen 
V.  Power  Co.,  78  W.  Va.  596,  §9  SE  262. 
Comp.  Callahan  Const.  Co.  v.  Williams, 


160  Ky.  814,  170  SW  203.  Contra,  Bar- 
rett Mfg.  Co.  V.  Kennedy,  73  Wash. 
503,  131  P  1161,  holding  the  statute 
is  cumulative. 

[a]  Although  no  longer  employed  by 
defendant,  the  designated  person  may 
be  lawfully  served.  Eeese  Lumb.  Co. 
V.  Licking,   C.   &  L.  C,   156   Ky.   723, 

161  SW  1124. 

[b]  The  statute  is  not  exclusive,  for 
there  is  nothing  therein  excluding  the 
ordinary  mode  of  service  upon  corpora- 
tions. Nevers  &  Callaghan  v.  Central 
Altagracia,  3  P.  E.  Fed.  496.  service 
on  the  president  is  valid. 

738-16  Herndon-Carter  Co.  v.  Nor- 
ris  &  Co.,  224  U.  S.  496,  32  Sup.  Ct. 
550,  56  L.  ed.  857;  Kirby  v.  Louismann- 
Capen  Co.,  221  Fed.  267;  Seacoast 
Lumb.  Co.  V.  Lumb.  Co.,  63  Fla.  604, 
59  S  13  (in  the  absence  of  officers,  di- 
rectors and  business  agent);  Booz  v. 
Ey.  Co.,  250  111.  376,  95  NE  460;  Wood- 
ard  V.  Scale  Co.,  172  111.  App.  211; 
Meixell  v.  Car  Sales  Co.,  181  Ind.  153, 
103  NE  107,1;  Edwards  v.  Van  Cleave, 
47  Ind.  App.  347,  94  NE  596;  Zabron 
V.  Cunard  S.  S.  Co.,  151  la.  345,  131  NW 
18,34LEA(NS)  751;  S. «;.  Steel  Co.,  123 
Md.  212,  91  A  136;  Arnold  v.  Mfg.  Co., 
166  Mich.  190,  131  NW  537;  Arm- 
strong Co.  V.  E.  Co.,  129  Minn.  104,  131 
NW  917,  AnnCasl916B,  335  (agent 
who  solicits  freight  and  passenger 
traffic);  Straub  v.  Land  &  Inv.  Co.,  30 
S.  D.  310,  138  NW  957,  46  LEA(NS) 
941;  Missouri,  K.  &  T.  E.  Co.  v.  De- 
mere  (Tex.  Civ.),  145  SW  623;  Bar- 
rett Mfg.  Co.  V.  Kennedy,  73  Wash. 
503,  131  P  1161  (person  served  held 
an  "agent");  Womaeh  v.  Mach.  Co., 
62  Wash.  661,  114  P  509;  Sievers  v. 
Nav.  .Co.,  24  Wash.  302,  64  P  539. 

[a]  "A  single  sale,  negotiated  by  a 
special  agent  for  that  particular  in- 
stance, renders  the  selling  agent  the 
agent  of  the  non-resident  seller  for  the 
service  of  summons  in  a  suit  concern- 
ing that  particular  transaction,  al- 
though he  might  not  be  for  a  different 
transaction."  International  Harvester 
Co.  V.  C,  147  Ky.  655,  145  SW  393. 

[b]  Whacflnger  and  pursers  are  agents 
within  the  statute.  Sievers  v.  Nav. 
Co.,  24  Wash.  302,  64  P  539. 

[e]  A  local  freight  agent  is  not  an 
agent  upon  whom  service  may  be  had. 
Erie  E.  Co.  v.  Van  Allen,  76  N.  J.  L. 
119,  69  A  484. 
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[d]  A  locomotiTe  engineer  is  not  an 
"engineer"  within  the  meaning  of 
Pamph.  L.,  1896,  p.  305.  Erie  E.  Co. 
V.  Van  Allen,  76  N.  J.  L.  119,  69  A 
484. 

[e]  A  traveling  salesman  is  an  agent 
upon  whom  service  may  be  made.  Ey- 
erson  v.  Wayne  Girc.  Judge,  114  Mich. 
35S,  72  NW  131,  foil,  in  Moinet  v. 
Burnham,  etc.,  143  Mich.  489,  106  N 
W  1126. 

[f  ]  A  bookkeeper  is  not  an  agent  who 
may  be  legally  served.  Erie  E.  Co.  v. 
Van  Allen,  76  N.  J.  L.  119,  69  A  484. 
[g]  Sales  agent. — Owen  &  Co.  v.  John- 
son, 184  III.  App.  90. 
[h]  "Any  agent"  (1)  within  the 
statute  means  such  agents  as  may  be 
deemed  to  have  representative  capac- 
ity. Venner  v.  Water  Co.,  40  Colo. 
212,  90  P  623,  122  AmSt  1036.  (2) 
The  word  "agent"  signifies  "any  one 
who  undertakes  to  transact  some  busi- 
ness, or  to  manage  some  affair,  for  an- 
other, by  authority  and  on  account  of 
the  latter,  and  to  render  an  account 
of  it."  Norfolk,  etc.  v.  Cottrell,  83 
Va.  512,  3  SE  123.  (3)  He  may  be 
an ,  agent  having  but  limited  authority 
to  represent  his  principal.  Jenkins  v. 
Bridge  Co.,  73  S.  C.  626,  53  SE  991. 
(4)  In  Erie  E.  Co.  v.  Van  Allen,  76 
N.  J.  L.  119,  69  A  484,  construing 
"any  agent,"  it  was  held  that  the 
"meaning  of  the  word  must  be  ascer- 
tained with  reference  to  the  words 
with  which  it  is  associated.  These  re- 
fer to  officers  having  some  general  or 
supervisory  capacity."  Service  then 
upon  a  subordinate  employe  would  be 
invalid  even  though  he  sent  the  process 
to  the  general  solicitor  of  the  com- 
pany. See  also  Mulhearn  v.  Pub.  Co., 
53  N.  J.  L.  150,  20  A  760. 
73S-17  Eeed  v.  Boat  Co.  (la.),  134 
NW  1069;  Elliott  c.  T.  A.  Co.  (Tex. 
Civ.),  173  SW  616. 

[a]  Business  agent. — Seacoast  Lumb. 
Co.  V.  Lumb.  Co.,  63  Fla.  604,  59  S 
13,  in  the  absence  of  officers  and  di- 
rectors. 

738-18  Beach  v.  Kerr  T.  Co.,  243 
Fed.  706;  Mauser  v.  E.  Co.,  243  Fed. 
274;  Knapp  v.  Bullock  T.  Co.,  242  Fed. 
543;  Bentley  Co.  v.  Chivers  &  Sons,  215 
Fed.  959;  Michigan  Aluminum  F.  Co. 
V.  Castings  Co.,  190  Fed.  879;  Carpen- 
ter V.  Bradford,  23  Cal.  App.  560,  138 
P  946;  Jameson  v.  Saw  Co.,  2  Cal.  App. 
582,  84  P  289;  Barnard  v.  Traction  Co., 


274  111.  148,  113  NE  89;  International 
Harvester  Co.  v.  C,  147  Ky.  655,  145 
SW  393;  Loeb  v.  Star  &  Herald  Co., 
187  App.  Div.  175,  175  NTS  412; 
Josephy  v.  Ey.,  180  App.  Div.  313,  167 
NYS  273;  Karosas  v.  Coal  Co.,  172 
App.  Div.  873,  158  NYS  1021;  Bauer 
V.  Ins.  Co.,  22  K  D.  435,  133  NW  988; 
Hayman  v.  Coke  Co.,  81  W.  Va.  144, 
94  SE  36;  McCormiek  v.  Express  Co., 
81  W.  Va.  87,  93  SE  1048.  But  see 
Jackson  v.  Oil  Co.,  136  La.  764,  67  S 
822. 

[a]  Although,  the  agents  claim  they 
were  doing  business  without  authority 
from  the  corporation  service  upon 
them  confers  jurisdiction  in  an  action 
to  oust  them.  S.  v.  E.  Co.,  90  Kan. 
449,  133  P  864. 

[b]  Agent  must  be  in  employ  of  cor- 
poration at  time  of  service.  G-arvey  v. 
Campania  etc.,  222  Fed.  732. 
738-19  i!Lmeriean  Oil  &  S.  Co.  v. 
Const.  Co.,  239  Fed.  505,  152  CCA  383; 
Carpenter  v.  Bradford,  23  Cal.  App. 
560,  138  P  946;  Jameson  v.  Saw  Co., 
2  Cal.  App.  582,  84  P  289;  Barnes  v. 
Sales  Corp.,  172  Ky.  409,  189  SW 
444;  Lauza  v.  Coal  Co.,  220  N.  Y.  259, 
115  NE  915;  Straub  v.  Inv.  Co.,  30 
S.  D.  310,  138  NW  957,  46  LEA(NS) 
941. 

738-20  Pardue  v.  Absher,  174  N.  C. 
676,  94  SB  414;  Missouri,  K.  &  T.  R. 
Co.  V.  Goodrich  (Tex.  Civ.),  149  SW 
1176.  See  Calhoun  Mills  v.  Black  Dia- 
mond Collieries  (S.  C),  99  SE  821. 

[a]  .  Service  on  agent  of  one  subsidi- 
ary company  as  service  on  another 
subsidiary  company.  Postal  TeL  Cable 
Co.  V.  Thornton,  153  Ky.  176,  154  SW 
1100. 

[b]  A  solicitor  of  freight  and  passen- 
ger business,  who  cannot  sell  tickets  or 
make  contracts,  is  not  an  agent  of  the 
corporation  who  may  be  legally  served. 
Marcus  e.  E.  Co.,  174  111.  App.  242. 
738-22  St.  Louis  S.  E.  Co.  v.  Alex- 
ander, 227  U.  S.  218,  33  Sup.  Ct.  245, 
57  L.  ed.  486;  Silsbee  v.  Hotel  Co.,  30 
111.  App.  204;  Norkus  v.  Coal  Co.,  169 
App.  Div.  919,  153  NYS  935  (resident 
director);  Smith  v.  E.  Co.,  154  App. 
Div.  130,  139  NYS  129. 

[a]  President.— Lively  v.  Picton,  218 
Fed.  401,  134  CCA  189;  Kendall  v. 
Orange  Judd  Co.,  118  Minn.  1,  136  N 
W  291 ;  Mallory  v.  Hot  Springs  Co.,  157 
App.  Div.  253,  933,  141  NYS  961. 
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738-23  American  Food  Products  Co. 
V.  Milling  Co.,  15;  Wis.  385,  138  NW 
1123. 

738-24  Eyan  v.  Ohmer,  233  Fed.  165; 
Camping  Co.  v.  Lynch,  195  Fed.  386, 
115  CCA  288;  Daly  v.  Mines  Co.,  39 
Nev.  14,  151  P  514,  158  P  285;  Pom- 
eroy  v.  K.  Co.,  218  N.  Y.  530,  113  NE 
604;  Kowalchek  v.  Coal  Co.,  173  App. 
Div.  653,  160  NYS  98. 

738-25    Booz  v.  By.  Co.,  250  111.  376, 

95  NE  460;  Title  Guar.  &  Sur.  Co.  v. 
Slinkei,  42  Okl.  811,  143  P  41. 
738-26  Connecticut  Mut.  Ins.  Co.  «. 
Spratley,  172  U.  S.  617,  19  Sup.  Ct.  308, 
43  L.  ed.  569;  Walsh  v.  R.  Co.,  256 
Fed.  47;  Kalanianaole  v.  S.  S.  Co.,  2 
V.  8.  D.  C.  (Haw.)  301;  MeStrain  v. 
Grain  &  P.  Co.,  93  S.  C.  103,  76  SE 
117;  McNeill  v.  Electric  S.  B.  Co.,  109 
S.  C.  326,  96  SE  134. 
739-33  Central  Ga.  E.  Co.  v.  El- 
lis, 17  Ga.  App.  536,  87  SE  815;  Meix- 
ell  V.  Sales  Co.,  181  Ind.  153,  103  NE 
1071. 

740-34  Import  C.  Co.  v.  Forster,  172 
App.  Div.  406,  158  NYS  409;  Water 
P.  Oil  Co.  V.  Foster,  52  Okl.  412,  153 
P  169. 

[a]  Service  upon  an  agent  of  a  do- 
mestic corporation,  operating  in  an- 
other state  the  property  where  the 
claim  arose,  does  not  authorize  judg- 
ment against  a  non-resident  corpora- 
tion. Carter  Coal  Co.  v.  Clouse,  163 
Ky.  337,  173  SW  794. 
740-35  Seacoast  Lumber  Co.  v.  Lum- 
ber Co.,  63  Fla.  604,  59  S  13;  Nathan 
V.  Oil  Co.,  187  Mo.  App.  560,  174  SW 
126. 

[a]  That  the  corporation  wag  doing 
business  within  the  state  at  the  time 
of  the  service  must  be  shown.  Carpen- 
ter V.  Bradford,  23  Cal.  App.  560,  138 
P  946. 

740-36  Herron  Co.  v.  Electric  Co., 
18  Cal.  App.  778,  124  P  455;  Johnson 
V.  E.  Co.,  87  Vt.  519,  90  A  507. 
740-37  Mo.  etc.  Co.,  v.  Blake,  231 
Fed.  417,  145  CCA  411;  Jennings  v. 
L.  &  P.  Co.,  26  Ida.  703,  146  P  101; 
Sipnlt  V.  Land  &  G.  Co.,  94  Kan.  224, 
146  P  329;  Gould  v.  E.  Co.,  176  A$p. 
Div.  818,  163  NTS  479.  See  also  5 
Standard  Pboc.  635,  n.  72,  and  supple- 
ment thereto. 

740-38  King  Tonopah  Min.  Co.  v. 
Lynch,  232  Fed.  485;  Missouri  Val.  B. 
&  I.  Co.  V.  Blake,  231  Fed.  417,  145  C 
CA  411;  Title  Ins.  &  T.  Co.  v.  Dev.  Co., 


171  Cal.  173,  152  P  542;  Sutton  v. 
Heinzle,  84  Kan.  756,  115  P  560;  Hope- 
dale  Mfg.  Co.  V.  Cotton  Mills,  224 
Mass.  193,  112  NE  879;  Municipal  Pav- 
ing Co.  V.  Herring,  50  Okl.  470,  150  P 
1067.  See  also  10  Standard  Proc.  405, 
n.  80,  and  supplement  thereto. 
741-42  Sutton  v.  Heinzle,  84  Kan. 
756,  115  P  560,  for  a  debt  owing  to  a 
non-resident. 

741-47  O'Connor  v.  Jones,  129  La. 
411,   56    S    350,   garnishment. 

[a]  Service  of  the  writ  of  ganush- 
ment  on  the  local  manager  is  sufficient. 
Frieze  v.  Powell,  79  Wash.  483,  140  P 
690,  construing  §§687,  226,  sub.  9,  Eem. 
&  Ball.  Codes. 

[b]  Amendment  of  writ  to  show  de- 
fendant is  a  foreign  corporation  in- 
stead of  a  domestic  corporation  as  de- 
scribed is  permissible.  Marston  v, 
Merc.  Co.,  110  Me.  533,  87  A  220. 

[c]  Service  to  be  in  same  manner  as 
the  service  of  a  summons.  Barrett 
Mfg.  Co.  V.  Kennedy,  73  Wash.  503, 
131  P  1161. 

741-49  Johnson  v.  E.  Co.,  87  Vt. 
519,  90  A  507. 

[a]  Appearance  by  the  vice-president 
of  a  corporation  not  doing  business 
within  the  state  and  therefore  not 
amendable  to  process,  held  not  to  con- 
fer jurisdiction  over  the  corporation 
where  it  does  not  appear  he  had  any 
authority  to  appear  or  answer  for  it. 
Doremus  v.  Imp.  Co.,  39  App.  Cas.  (D. 
C.)  295. 

741-50  [a]  An  appearance  of  an 
attorney  as  amicus  curiae  to  object  to 
the  sufficiency  of  service  is  not  an  ap- 
pearance for  the  corporation.  Elliott 
V.  T.  A.  Co.  (Tex.  Civ.),  173  SW  616. 
742-51  Lowe  v.  E.  Co.,  211  Fed.  165; 
Seacoast  Lumb.  Co.  v.  Lumb.  Co.,  63 
Fla.  604,  59  S  13;  Koontz  v.  E.  Co., 
220  Mass.  285,  107  NE  973,  LEA1915D, 
838;  Nevers  v.  Central  Altagracia,  3  P. 
E.  Fed.  496;  Elliott  v.  Armor  Co. 
(Tex.  Civ.),  173  SW  616. 
742-52  McConnon  v.  Laursen,  22  N. 
D.  604,  1'35  NW  213,  sufficient  allega- 
tion. 

742-54  Grand  Eapids  &  I.  E.  Co.  v. 
Jaqua  (Ind.  App.),  115  NE  73;  Fried- 
enwald  Co.  v.  Warren,  195  Mass.  432, 
81  NE  207;  Hansrfn  v.  Lindstrom,  15 
N.  D.  684,  108  NW  798;  Big  Basin 
Lumb.  Co.  V.  Crater  Lake  Co.,  63  Or. 
359,  127  P  982;     Houston  Pack.  Co.  v. 
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Co.,  20  P.  R.  233;  Crews  v.  Gin  Co. 
(Tex.  Civ.),  189  SW  793. 
743-55  Mitchell  v.  Surety  Co.,  206 
Fed.  807;  Miiller  Mfg.  Co.  v.  Bank,  176 
Ala.  229,  57  S  762;  Christian  c.  L. 
&  M.  Co.,  89  Ala.  198,  7  S  427;  Heeia 
S.  P.  Co.  V.  McKeague,  5  Haw.  101; 
Wood  V.  Ball,  190  N.  Y.  217,  225,  83 
NB  21,  23;  Angldile  Comp.  S.  Co.  v. 
Gladstone,  164  App.  Div.  370,  149  NY8 
807;  Chapmen' ij.  Keg.  Co.,  32  Tex  Civ. 
76,  73  SW  969;  Eastman  &  Co.  v.  Wat- 
son, 72  Wash.  522,  130  P  1144;  North 
Star  Trading  Co.  v.  Alaska  Y.  P.  E.,  68 
Wash.  457,  123  P  605.  See  Parrior  v.. 
New  England  M.  S.  Co.,  88  Ala.  275,  7 
S  200. 

[a]  lu  a  c(Nmterclaim  a  compliance 
must  be  alleged.  American  Ink  Co.  v, 
Eiegel  Sack  Co.,  79  Misc.  421,  140  N 
"VS  107. 

[b]  Exceptions. — ^Where  it  appears 
the  subject  of  the  action  involves  in- 
terstate commerce,  an  allegation  of 
compliance  is  not  required.  Miller  v. 
Goodman,  91  Tex.  41,  40  SW  718; 
Adams  v.  Hdw.  Co.  (Tex.  Civ.),  153  a 
W  650. 

[c]  In  New  York  a  corporation  to  do 
business  within  the  state  must  first  ob- 
tain a  certificate  from  the  secretary  of 
state.  In  an  action  by  such  a  corpora- 
tion an  allegation  of  compliance  with 
the  statute  is  essential.  On  the  other 
hand  a  foreign  corporation  which  is 
not  doing  business  within  the  meaning 
of  the  statute  is  not  required  to  se- 
cure a  certificate  from  the  secretary  of 
state  as  a  condition  precedent  to  the 
action.  Without  it  appearing  in  the 
complaint  or  answer  that  the  corpora- 
tion is  doing  business  without  having 
complied  with  the  statute  a  nonsuit 
will  not  be  granted.  Angldile  Comp. 
S.  Co.  V.  Gladstone,  164  App.  Div.  370, 
149  NYS  807;  Acorn  Brass  Mfg.  Co.  v. 
Butenberg,  147  App.  Div.  533,  132  N 
YS  600;  Strout  Farm  Agency  f.  Hun- 
ter, 85  Misc.  476,  148  NYS  924:  Staf- 
ford Mfg.  Co.  V.  Newman,  133  NYS 
1073. 

[d]  Amendment  of  complaint  to  show 
payment  subsequent  to  the  commence- 
ment of  the  action  is  unnecessary. 
Eastman  &  Co.  v.  Watson,  72  Wash. 
522,  130  P  1144. 

743-56  People's  Bk.  of  Mobile  v. 
Moore  (Ala.),  78  S  789;  Mergenthaler 
Linotype  Co.  v.  Hays,  182  Mo.  App. 
113,  168  SW  239;  Angldile  Comp.  Scale 


Co.  V.  Gladstone,  164  App.  Div.  370, 
149  NYS  807. 

[a]  The  omission  to  aver  compliance 
Is  not  waived  by  failure  to  raise  the 
defect  by  demurrer  or  answer.  Wood 
V.  Ball,  190  N.  Y.  217,  ^25,  83  NE  21, 
23. 

[b]  "Doing  business"  must  be  al- 
leged or  the  defense  is  insufficient. 
Mergenthaler  L.  Co.  i;.  Hays,  182  Mo. 
App.  113,  168  SW  239. 

[c]  That  liability  arose  within  the 
state  or  that  it  did  not  arise  in  an  in- 
terstate commerce  transaction  should 
be  stated  or  the  plea  is  subject  to  de- 
murrer. Vandiver  v.  Can  Co.,  190  Ala. 
352,  67  S  299. 

743-57  People's  Bk.  of  Mobile  v. 
Moore  (Ala.),  78  S  789;  American- 
Hawaiian  E.  &  C.  Co.  V.  Hawaii,  16 
Haw.  711  (where  it  doesi  not  appear 
on  the  face  of  the  complaint  that  the 
plaintiff  is  a  foreign  corporation); 
New  State  Land  Co.  v.  Wilson  (Tex. 
Civ.),  150  SW  253. 

[a]  Omission  to  allege  compliance 
Wittl  statute  may  be  taken  advantage 
of  by  demurrer.  Muller  Mfg.  Co.  v. 
Bank,  176  Ala.  229,  57  S  762. 

[b]  New  York.— Frick  Co.  v.  Pultz, 
162  App.  Div.  209,  147  NYS  732. 
743-58  Bedding  Gold  &  C.  Min.  Co. 
V.  Sur.  Co.,  18  Cal.  App.  488,  123  P 
544;  Wood,  etc.  Mach.  Co.  v.  Cald-" 
well,  54  Ind.  270,  23  AmEep  641;  Frick 
Co.  V.  Pultz,  162  App.  Div.  209,  147 
NYS  732;  Acorn  Brass  Mfg.  Co.  v.  But- 
enberg, 147  App.  Div.  633,  132  NYS 
600;  Big  Basin  Lumb.  Co.  v.  Crater 
Lake  Co.,  63  Or.  359,  127  P  982. 

[a]  New  York. — American  Ink  Co.  o. 
Sack  Co.,  141  NYS  549. 
743-59  Todd  v.  R.  Co.,  68  Fla.  205, 
67  S  84  (plea  insufficient  in  that  it 
did  not  allege  that  the  corporation  was 
not  doing  business  when  the  statute 
was  enacted  so  as  to  make  it  applic- 
able); Model  Heat.  Co.  v.  Magarity,  2 
Boyce  (Del.)  459,  81  A  394;  Sewing 
Mach.  Co.  V.  Frame,  2  Penne.  (Del.) 
430,  48  A  188;  Singer  Mfg.  Co.  v.  Ef- 
finger,  79  Ind.  264;  Daly  v.  Ins.  Co., 
64  Ind.  1;  Wood,  etc.  Mach.  Co.  v.  Cald- 
well, 54  Ind.  270,  23  AmRep  641;  Na- 
tional Fertilizer  Co.  v.  Bank,  196  Mass. 
458,  82  NE  671,  13  AnnCas  510,  14 
LEA(NS)  561;  Friedenwald  Co.  v. 
Warren,  195  Mass.  432,  81  NE  207; 
Hirsphfeld  i:  McCullagh,  64  Or.  502, 
127  P  541,  130  P  1131. 


562 


COSTS 


Vol.5 


743-60       Angldile    Comp.    S.    Co.   v. 

Gladstone,  164  App.  Div.  370,  149  NTS 
807;  Singer  Sew.  Mach.  Co.  v.  Foster, 
133  NYS  1072;  Houston  Packing  Co. 
V.  Pagan,  Lopez  &  Co.,  20  P,  E.  233. 
744-63  Barney  &  S.  Car  Co.  v.  Bliss 
Co.,  164  NTS  800;  Strauss  P.  Co.  i). 
Axson,  157  NYS  723;  Sogn  v.  Koetzle, 
38  S.  D.  99,  160  NW  520;  Studebaker 
Co.  V.  Merc.  Co.  (Tex.  Civ.),  192  SW 
545. 

744-64  Import  C.  Co.  v.  Forster,  172 
App.  .I>iv.  406,  158  NYS  409;  Bexall 
D.  Co.  V.  Butler  Bros.  (Tex.  Civ.),  185 
SW  989. 

[a]  Alleging  doing  business. — An  al- 
legation that  foreign  corporation  is 
doing  business  within  the  state  held  to 
be  a  mere  conclusion.  Hurst  v.  Wheel 
Co.,  197  Ala.  10,  72  S  314. 
744-65  Sterling  Mfg.  Co.  v.  Surety 
Co.,  94  Misc.  604,  159  NYS  979; 
Strauss  P.  Co.  v.  Axson^  157  NYS  723. 
744-66  [a]  Contents  of  plea  in 
abatement. — "Where  a  plea  proceeds 
upon  the  theory  that  a  court  of  this 
state  can  have  no  jurisdiction  over  the 
defendant,  and  that  for  such  reason 
the  action  itself  must  abate,  it  must, 
by  proper  averment,  show  not  alone 
that  such  corporation  has  withdrawn 
from  the  state,  revoked  the  authority 
of  its  agent,  and  ceased  to  do  business 
therein,  but  it  must  show  the  addi- 
tional facts  that  such  corporation  has 
no  property,  money,  credits,  or  efEeets 
of  any  kind  over  which  such  court 
might  obtain  control  or  jurisdiction." 
Brown-Ketcham  Iron  Wks.  v.  Swift 
Co.,  53  Ind.  App.  630,  100  NE  584,  860. 

COSTS 
758-2     U.    S.    V.   Briebaeh,    245   Fed. 
204;    Beaulac    v.    Rolie    (Vt.),    102    A 
88. 

758-7  Jones  v.  Tarleton  (Ala.  App.), 
75  S  643;  Jordan  v.  S.,  102  Ark.  43, 
143  SW  131;  Modern  S.  Co.  v.  Wein- 
stein,  165  NYS  721;  8.  v.  Means,  175 
N.  C.  820,  95  SE  912;  S.  v.  Amsden, 
86  Or.  56,  166  P  942,  167  P  1014; 
Houghton  17.  Barton,  49  Utah  611, 
165  P  471;  Pierce  Countv  v.  Mag- 
nuson,  70  Wash.  639,  127  F  302,  Ann 
Casl914B,  889. 

759-9  Jenkins  v.  S.,  22  Wyo.  34,  134 
P  260,  135  P  749. 

[a]  In  Mississippi  a  person  convicted 
of  murder  and  sentenced  for  life  is  not 


liable  for   costs   of  prosecution.     S.  v. 
Burt,  103  Minn.  755,  60  S  773. 
759-10     S.  V.  Amsden,  86  Or.  55,  166 
P  942,  167  P  1014. 

759-11  Swearengen  «.  S.,  18  Ga. 
App.  763,  90  SE  653;  Cedar  Grove  v. 
Bartmess,  143  La.  295,  78  S  564. 
[ajl  On  final  conviction,  costs  of  a 
prior  trial  in  which  jury  disagreed,, 
should  be  assessed  against  the  defend- 
ant. Nicholson  v.  S.,  24  Wyo.  347,  157 
P  1013. 

[b]  ConTiction  on  final  trial,  means 
in  the  court  of  original  jurisdiction. 
Wynne  v.  Stoneeypher,  146  Ga.  5,  90 
SE  284. 

[c]  Alaska.— Johnson  v.  V.  S.  (CCA), 
260   Fed.   783. 

760-13b.  See  Smith  v.  S.,  105  Ark. 
58,  150  SW  149. 

760-14  [a]  In  the  federal  courts  it 
is  not  the  practice  to  tax  fees  of  trial 
jurors,  nor  fees  and  mileage  of  persons 
not  examined  as  witnesses,  nor  fees  for 
service  of  subpoenas  of  persons  who 
did  not  testify.  U.  S.  v.  Wilson,  193 
Fed.  1007. 

761-16  S.  V.  Means,  175  N.  0.  820, 
95  SE  912. 

762-17  [a]  Prosecuting  attorney's 
fees  cannot  be  taxed  in  vagrancy  cases 
where  he  did  not  prosecute.  Peay  v. 
Pulaski  County,  103  Ark.  601,  148  SW 
491. 

[b]  Attorney's  fees. — Town  has  no 
statutory  authority  to  adopt  ordinance 
permitting  attorney's  fee  to  counsel 
employed  to  prosecute  gambling.  Gor- 
don V.  Be  Witt,  106  Ark.  283,  153  SW 
807. 

764-25  Jones  v.  S.  (Ala.  App.),  79 
S  151. 

766-36  [a]  Amendment  nunc  pro 
tunc. — Judgment  of  conviction  may  be 
amended  nunc  pro  tunc  so  as  to  require 
accused  to  pay  costs.  Villines  v.  S., 
105  Ark.  471,  151  SW  1023. 
766-38  Greenfield  v.  Farmer  (Mo. 
App.),  190  SW  406;  Pierce  County  v. 
Magnuson,  70  Wash.  639,  127  P  302, 
AnnCasl914B,  889. 

769-57  Orr  v.  S.,  5  Ala.  App.  674, 
59  S  706;  Rosenberg  v.  S.,  5  Ala.  App. 
196,  59  S  366;  Franklin  v.  S.,  4  Ala. 
App.  674,  59  S  237;  S.  17.  Kilmer,  31 
N.  D.  442,  153  NW  1089. 
769-59  Ex  parte  Bowes,  8  Okl.  Cr. 
201,  127  P  20. 

770-61  Booth  17.  U.  S.,  197  Fed.  283, 
116  CCA  645. 
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771-72  Villines  v.  S.,  105  Ark.  471, 
151  SW  1023. 

772-74  Lovelady  v.  Copeland  (Ala.), 
73  S  948;  Jackson  County  v.  Stewart 
(Fla.),  75  S  543. 

773-79  Lonoke  County  «.  Eeed,  122 
Ark.  Ill,  182  SW  562;  Board  of 
Supra.  V.  Bd.  of  State  Auditors,  180 
Mich.  658,  147  NW  60S;  S.  v.  Drum- 
mond,  128  Tenn.  271,  160  SW  1082; 
Bexar  County  V.  Linden  (Tex.  Civ.), 
205  SW  478. 

773-80  [a]  County  not  liable  for 
costs  in  misdemeanor  cases  set  out  in 
§6388  Kirby's  Dig.  Jackson  v.  Loftin, 
102  Ark.  144,  143  SW  895. 
775-83  [a]  Expenses  of  confer- 
ences with  two  physicians  and  their 
attendance  at  court  allowable,  but  not 
items  of  typewriting  and  subpoena  fees. 
P.  V.  Prendergast,  80  Misc.  321,  141 
NYS  255. 

775-84  [a]  Stenographer's  minutes 
taxable.  Edwards  v.  Prendergast,  141 
NYS   254. 

777-06  [a]  Where  defendant  was 
indicted  for  a  felony  but  convicted  of 
a  misdemeanor  and  has  no  property  to 
pay  the  costs,  the  county  is  liable  and 
accused  cannot  be  imprisoned  for  the 
payment  of  costs.  Smith  v.  S.,  105  Ark. 
58,  150  SW  149. 

777-98  [a]  Jarvis  Law  (Acts;  1897, 
ch.  20)  regulating  taxation  of  costs  ap- 
plies only  to  trial  costs  and  not  costs 
on  appeal.  Working  v,  S.,  131  Tenn. 
186,  174  SW  256. 

777-1  Wallingsford  v.  MoCray,  101 
Kan.  146  165  P  813. 
778-5  JPeay  v.  Searcy  County,  104 
Ark.  133,  148  SW  500. 
779-13  [a]  Under  Kirby's  Dig., 
§2333,  the  certificate  of  the  judge  is 
not  a  judicial  act  but  the  court  has 
power  to  correct  it  and  retax  the  costs. 
Peay  v.  Searcy  County,  104  Ark.  133, 
148  SW  500. 

781-22  U.  S.  V.  Fair,  235  Fed.  1015. 
782-25  S.  V.  Jablousky,  169  Mo.  App. 
238,  152  SW  390;  S.  v.  Flick,  167  Mo. 
App.  6,  150  SW  1119. 
783-27  McCook  County  v.  Burstad, 
30  8.  D.  266,  138  NW  308. 
784-29  C.  V.  Shaffer,  52  Pa.  Super. 
230. 

786-43  S.  V.  Bailey,  162  N.  C.  683, 
77  SE  701;  S.  v.  Edmundson,  162  N.  0. 
586,  77  SE  702. 

787-62  S.  V.  Guyer,  91  Vt.  290,  100 
A  113. 


787-53  S.  I-.  Gordon,  254  Mo.  471, 
162  SW   629. 

788-58  Wynne  v.  Stoneoypher,  18 
Ga.  App.  763,  90  SE  654. 
789-65  [a]  Witness  fees  not  certi- 
fied.— Where  a  witness'  fees  in  a  crim- 
inal case  are  not  certified  he  may  apply 
for  retazation  at  a  subsequent  day  or 
term  so  as  to  include  his  claim,  and  if 
relief  is  denied  he  may  appeal.  Peay  v. 
Searcy  County,  104  Ark.  133,  148  SW 
500. 

790-76  Jones  v.  Bountree,  11  Qa. 
App.  181,  74  SE  1096;  Knight  V.  Mo- 
Micking,  2  Phil.  Isl.  698;  Veve  «.  Mu- 
nicipality of  Fajardo,  18  P.  E.  738; 
Gonzalez  v.  Qromer,  16  P.  E.  1. 
791-77  Galpin  v.  Chicago,  159  111. 
App.  135,  aff.,  249  111.  554,  94  NE  961. 
791-80  Cain  v.  French,  29  Cal.  App. 
725,  156  P  518;  Briglio  v.  Holt,  91 
Wash.  644,  158  P  347. 
792-82  Boynton  Land  &  L.  Go.  «. 
Hawkins,  122  Ark.  374,  183  SW  959; 
Jordan  v.  S.,  102  Ark.  43,  143  SW  131; 
Gondy  v.  Mayberry,  272  111.  54,  111  NB 
526;  In  re  Davis  (Mo.  App.),  166  SW 
341;  Souhami  r.  Brownstone,  108  Misc. 
382,  177  NYS  729;  Waldo  v.  Wilson 
(N.  C),  100  SE  182;  Chadwiclc  v.  Ins. 
Co.,  158  N.  C.  380,  74  SE  115;  Perlus 
i.  Silver,  71  Wash.  338,  128  P  661; 
Pierce  County  v.  Magnuson,  70  Wash. 
639,  127  F  302,  AnnCasl914B,  889.  See 
Comstock's  Admr.  v.  Jacobs,  89  Vt. 
510,  96  A  4. 

792-83  Zander  v.  Metz,  162  111.  App. 
620;  Galpin  v.  Chicago,  159  111.  App. 
135,  afl:.,  249  111.  654,  94  NE  961. 
793-87  Story  County  v.  Hansen,  178 
la.  452,  159  NW  1000;  Erie  County  v. 
Fridenberg,  161  NYS  401;  Butler  Bros. 
r.  Schmidt,  32  N.  D.  360,  155  NW  1092; 
Nelson  v.  Industrial  Ins.  Dept.  (Wash.), 
176  P  15. 

793-88  Allen  v.  Davis  (Ark.),  211 
SW  151;  Boynton  Land  &  L.  Co.  v. 
Hawkins,  122  Ark.  374,  183  SW  959; 
Burton  v.  Mill  &  Lumb.  Co.,  106  Ark. 
296y  153  SW  114;  Peay  v.  Pulaski 
County,  103  Ark.  601,  148  SW  491; 
Whitaker  v.  Title  Ins.  &  Tr.  Co.  (Oal.), 
175  P  460;  Mc Arthur  v.  John  Mo- 
Arthur  Co.  (Cal.  App.),  179  P  700; 
Kummeth  v.  Atkisson,  23  Cal.  App.  401, 
138  P  116;  Bond  v.  United  Railroads, 
20  Cal.  App.  124,  128  P  786;  Steensland 
p.  Hess,  25  Ida.  181,  136  P  1124;  Ken- 
nedy 1).  Pub.  U.  Comm.,  286  111.  490, 
122  NE  111;  P.  V.  Lawson,  285  111.  382, 
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120  NE  814;   State  Line  Democrat  v. 
Eeosauqua    Independent,    161    la.    566, 
143  NW  409;  Claussen  v.  Tel.  &  Tele. 
Co.,  130  La.  143,  57   S  780;   Johanson 
V.  Lundin  Bros.  (Minn.),  175  NW  302; 
Ex  parte  Nelson,  253  Mo.  627,  162  SW 
167;  Greenfield  t;.  Farmer   (Mo.  App.), 
190  SW  406;  S.  V.  Kimmel  (Mo.  App.), 
183    SW    651;    Laclede    Land    &    Imp. 
Go.  V.  Morten,  183   Mo.  App.  637,  167 
SW  658;  In  re  Davis   (Mo.  App.),  166 
SW  341;  S.  V.  Baker,  35  Nev.  300,  129 
P  452;  Jacques  v.  Ice  Co.,  78  N.  H.  248, 
100  A  47;  Osborn  v.  Cardeza,  208  N.  Y. 
131,  101   NE  806,  mod.  144  App.  Div. 
904,  128  NYS  1137;  Friedman  v.  Bor- 
chardt,   161    App.   Div.   672,   146   NYS 
896;   Moore   v.   Cement   Co.,   160    App. 
Div.  673,  146  NYS  94;  In  re  Toll  Bridge, 
etc.,  152  App.  Div.  633,  137  NYS  485; 
Coddington  v.  Harburger,  77  Misc.  211, 
137  NYS  536;  In  re  Hendel's  Estate, 
106  Misc.  417,  176  NYS   262;   Mandel 
Mfg.  Co.  V.  Poppenberg,  175  NYS  23; 
Hollander    v.    Kovaes,    169    NYS    283; 
Martinez  v.  Co.,  17  P.  E.  582;  Modesto 
V.  Est.  of  Dubois,  16  P.  E.  709;  Banks 
V.  Elec.  Co.  (S.  C),  101  SE  285;  Brown 
V.  Kolb,  95  S.  C.  217,   78  SE  894;  In 
re  Jacobs,  87  Tl.  454,  89  A  634;  Perlus 
17.    Silver,    71    Wash.    338,    128    P    661; 
Pierce  County  v.  Magnuson,  70   Wash. 
639,    127    P    302,     AunCasl914B,     889; 
Squires  v.  Brown  (Wis.),  174  NW  548; 
In   re    Eeeseville    Drainage    Dist.,    156 
Wis  238,  105  NW  671. 
795-93     Allen   v.   Davis    (Ark.),   211 
SW  151;  Peay  v.  Pulaski  County,  103 
Ark.  601,  148  SW  491;  State  Line  Dem- 
ocrat  V.   Keosauqua    Independent,    161 
la.   556,   143   NW   409;    Jewett  v.   By. 
Co.,  222  Mass.  581,  111  NE  393;  Van 
Trump  V.  Sanneman,  193  Mo.  App.  617, 
187  SW  124;  8.  V.  Kimmel  (Mo.  App.), 
183  SW  651;  Martinez  v.  Co.,  17  P.  E. 
582;  Modesto  v.  Dubois,  16  P.  E.  709. 
796-95     Cain  v.  French,  29  Cal.  App. 
725,  156  P  518;   Ellis  v.   Whittier,  37 
Me.   548;   Billings  v.   Segar    11   Mass. 
340. 

797-99  U.  S.  V.  E.  Co.,  235  Fed.  951. 
797-1  HoUingsworth  v.  Tufts  (Cal.), 
162  P  165;  Bradley  v.  Power  Co.,  142 
La.  49,  76  S  230;  Moyle  v.  McKean,  49 
Utah  93,  162  P  63. 

[a]  Liability  of  attorney  for  costs 
tinder  §982,  Eev.  St.  (U.  S.  Comp.  St., 
1901,  p.  706).  See  Motion  Picture  Pat- 
ents Co.  V.  Film  Co.,  192  Fed.  134. 


79S-2     S.  V.  Combination  Oil  &  Gas 
Co.  (Kan.),  182  P  547. 
799-6     [a]    Intervener    liable.  —  Mc- 
Kinley   v.   Bank,    127    Minn.    212,    149 
NW  295. 

[b]  Co-respondent  in  diTorce  suit 
made  a  party  at  his  instance  is  liable 
for  costs.  Clark  v.  Clark,  78  N.  J.  Eq. 
304,  81  A  1126. 

799-7  Mattocks  v.  R.  Co.,  94  Wash. 
44,  162  P  19. 

799-8  Fairgate  Eealty  Co.  v.  Drozda 
(Mo.),  181  SW  398. 
800-11  See  Delcambre  v.  Delcambre, 
210  N.  Y.  460,  104  NE  .950,  rev.  149 
App.  Div.  952,  133  NYS  1118. 
801-12  Johnson  v.  Bank  (Tex.  Civ.), 
198  SW  990. 

[a]  Where  original  grantee  disclaims 
title  in  action  to  set  aside  a  convey 
ance,  he  cannot  be  taxed  with  costs 
Cook  V.  Dabney,  70  Or.  529,  139  P  721 
802-17  Sweet  v.  Land  Co.,  29  Cal 
App.  Ill,  154  P  608;  Schwartz  v.  Den 
nis,  138  La.  848,  70  S  857;  Eenehan  v. 
McAvoy,  116  Md.  356,  81  A  586;  West 
em  Union  Tel.  Co.  v.  Bank,  116  Va 
1009,  83  SE  424. 

803-22  First  Nat.  Bk.  v.  Watters 
(Ala.),  79  S  242;  McGowan  v.  Milner, 
195  Ala.  44,  70  S  175;  Brunzell  v. 
Stevenson,  30  Ida.  202,  164  P  89;  Stacy 
V.  Kruser,  172  App.  Div.  525,  158  NYS 
799;  Holzman,  Cohen  &  Co.  v.  Appa- 
ratus Co.,  166  NYS  604;  Cordova  v. 
Banco  Espanol,  8  P.  R.  514;  Finlay  v. 
Trading  Co.,  8  P.  E.  371;  Banks  v. 
Elec.  Co.  (S.  C),  101  SE  285. 

[a]  Where  no  costs  are  prayed  for  the 
court  may  award  same,  as  costs  usually 
follow  the  judgment.  Eivero  v.  Her- 
nandez, 18  P.  E.  1001. 

[b]  A  party  finally  prevailing  is  not 
entitled  to  costs  of  former  trials  or  ap- 
peals when  former  judgments  are  re- 
versed. Briglio  V.  Holt,  91  Wash.  644, 
158  P  347. 

,804-23  Boynton  Land  &  L.  Co.  v. 
Hawkins,  122  Ark.  374,  183  SW  959; 
S.  V.  Justice  Court,  45  Mont.  375,  123 
P  405,  48  LEA  (N8)  156;  Eott  v.  Ey. 
Co.  (App.  Div.),  172  NYS  721;  Nob 
Hill  Garage  &  Auto  Co.  v.  Barde,  69 
Or.  260,  138  P  836;  Jacobs  v:  Seattle, 
100  Wash.  524,  171  P  662,  LEA1918E, 
131. 

804-24  Des  Moines  Sav.  Bk.  v.  Krell, 
176  la.  437,  156  NW  858;  Jensen  v. 
Circuit  Judge,  194  Mich.  405,  160  NW 
620. 
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[a]  An  unsuccessful  plaintiff  is  liable 
not  only  for  costs  of  his  own  suit,  but 
fo;r  those  of  a  cross-action  brought  by 
defendants.  James  v.  Grocery,  etc.  Co. 
(Tex.  Civ.),  146  SW  1073. 

[b]  Costs  ■will  not  be  awarded  where 
both  plaintiff  and  defendant  fail  to 
establish  the  issues  raised.  O'Connor 
V.  Waterford,  171  App.  Div.  425  156 
NTS  933;  De  Hart  v.  Enright,  93  Mise. 
213,  157  NTS  46;  Stadelman  v.  Miner, 
83  Or.  348,  155  P  708,  163  P  585,  983. 

[c]  Party  who  has  an  aflarmatlve 
judgment  rendered  in  his  favor  at  the 
conclusion  of  the  entire  case  is  the 
prevailing  party.  Nowogroski  v.  South- 
worth,  100  Wash.  336,  170  P  1011. 

[d]  Prevailing  party,  where  a  new 
trial  is  granted,  is  the  party  receiving 
a  new  trial  and  such  party  is  entitled 
to  his  costs  though  he  is  again  un- 
successful on  the  new  trial.  Klock 
Produce  Co.  v.  Storage  Co.,  98  Wash. 
676,   168   P   476. 

805-25  Gallio  v.  Baiter,  260  Pa.  465, 
103  A  829;  Dewees  v.  Nicholson  (Tex. 
Civ.),  182  SW  396;  Hall  v.  Eay  (Tex. 
Civ.),  179  SW  1135. 
806-26  McCIuhg  v.  Folkes,  122  Va. 
48,  94  SE  156. 

[a]  Allowance  of  costs  discretionaiy 
matter  of  the  trial  court,  when  success 
is  partial.  Cannon  Hill  Co.  v.  Moore, 
100  Wash.  247,  170  P  551. 
806-27  Blair  v.  F^raley,  172  Ky.  570, 
189  SW  886;  Clement  v.  Irr.  &  Mill. 
Co.,  129  La.  825,  56  S  902;  Swain  v. 
Clemons,  175  N.  C.  240,  95  SE  489; 
Carroll  v.  James,  162  N.  C.  510,  77  SE 
337;  Bybee  v.  Austin  (Tex.  Civ.),  180 
SW  287. 

[a]  Rule  not  applicable  in  replevin 
where  plaintiff  fails  to  recover  all  prop- 
erty sought.  Kelly  v.  Hakes,  190  HI. 
App.  210. 

807-28  Lampkin  v.  Irwin  (Ala.),  79 
S  300;  Simmons  v.  Simmons,  23  Ida. 
485,  130  P  784;  Buia  v.  Nestler.  (Mo. 
App.),  203  SW  221;  Reade  v.  Halpin, 
181  App.  Div.  916,  167  NY8  482; 
Moran  v.  E.  Co.,  162  NYS  117;  Farm- 
ers' S.  Bk.  V.  Verry  (N.  D.),  172 
NW  867;  Havard  v.  Lumb.  Co.  (Tex. 
Civ.,),  181  SW  756. 

807-29  In  Alaska  under  Comp.  Laws, 
1913,  §1342.  Ebner  Golfl  Min.  Co.  v. 
Gold  Min.  Co.,  210  Fed.  599,  127  CCA 
235;  Parker  v.  Parker,  176  N.  C.  198, 
97  SE  22ff. 


[a]  Where  neither  party  succeedg  in 
establishing  his  claim  to  a  patent  of 
land  neither  is  entitled  to  recover  costs. 
Hlnchman  v.  Eipinsky,  202  Fed.  625, 
121  CCA  35. 

808-31  Empire 'State  Surety  Co.  v. 
Moran  Bros.  Co.,  71  Wash.  171,  127  P 
1104.  See  Smith  v.  Smith  (Mo.  App.), 
183  SW  1126;  Dunn  v.  Tel.  Co.,  175 
NYS  115. 

[a]  Where  there  are  several  Issues  the 
parties  shall  recover  costs  on  those  de- 
termined in  their  favor.  Harrell  v. 
Neill,  56  Ind.  App.  547,  105  NE  926; 
Jewett  V.  Ey.  Co.,  222  Mass.  581,  111 
NE   393. 

808-33  Nelson  v.  Mfg.  Co.  (CCA), 
257  Fed.  738;  Higgins  v.  Eaton,  204 
Fed.  273,  122  CCA  471,  aff.  202  Fed. 
75,  122  CCA  1;  Bone  i,-.  Const.  Co.,  235 
Fed.  901;  Wilson  v.  Henderson  <Ala.), 
75  S  935;  Fry  «.  White,  132  Ark.  606, 
201  SW  1105;  Penix  v.  Pumphrey,  125 
Ark.  332,  188  SW  816;  Cheatham  «. 
Harmon,  182  Ky.  35,  206  SW  16;  Darby 
V.  Van  Meter,  155  Ky.  462,  159  SW 
940;  Bridwell  v.  Spencer,  176  Mo.  App. 
284,  161  SW  874;  Eunnells  v.  LefEel 
(Or.),  176  P  802;  Mally  v.  Weiden- 
steiher,  S^  Wash.  398,  153  P  342.  But 
see  Herpe  v.  Herpe,  225  N.  Y.  323,  122 
NE  204. 

[a]  Where  complainant  is  only  partly 
successful,  and  the  controversy  was 
caused  by  complainant's  mistake,  costs 
will  be  awarded  to  defendants.  Stoeckle 
V.  Eosenheim   (Del.  Ch.),  95  A  300. 

[b]  Abatement  before  trial  of  condi- 
tions complained  of  in  injunction  will 
not  deprive  plaintiff  of  costs.  Hlinois 
Cent.  E.  Co.  i;.  Tel.  Co.,  135  Tenn.  198, 
186  SW  90. 

[c]  In  Alabama,  the  allowance  oi 
costs  in  equity  rests  largely  in  the  dis- 
cretion of  the  court.  First  Nat.  Bk. 
V.  Watters  (A-la.),  79  S  242. 

[d]  Discretion. — Awarding  of  cost  in 
equity  cases  is  in  the  sound  diseretion 
of  the  court  and  will  not  be  reviewed 
except  for  an  abuse  of  discretion.  Wade 
r.  Murrhee  (Fla.),  78  S  536. 
S09-34  [a]  Plaintiffs,  though  the 
prevailing  party,  have  been  denied 
costs,  by  reason  of  their  motives  in  in- 
stituting the  bill.  Corkery  v.  Dorsey, 
223  Mass.  97,  111  NE  795. 
809-36  Huff  V.  Bidwell,  218  Fed.  6, 
133  CCA  646. 

810-38  Easley  v.  Bank,  138  Tenn. 
369,  198  SW  66. 
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810-40  Wagner  v.  Meccano  Limited, 
246  Fed.  603,  158  CCA  573;  Buck  Auto 
C.  &  I.  Co.  V.  Tietge,  174  la.  103,  156 
NW  313;  McDermeitt  c.  Keesler,  240 
Mo.  278,  144  SW  414;  Smith  v.  Smith 
(Mo.  App.),  183  SW  1126;  Newbold 
V.  McCrorey,  103  S.  C.  299,  87  SE  542, 
1103;  WeifEenbach  v.  Co.  (Wash.),  184 
P  321;  Nowogroski  v.  Southworth,  100 
Wash.  336,  170  P  1011.  See  Digman 
V.  West,  71  W.  Va.  296,  76  SE  561. 
[a]  There  Is  no  Invariable  formula. 
Barnes  v.  Terminal  Co.,  2l8  N.  Y.  91, 
112  NE  926. 

8H-41     See   Guokenheimer   v.  Eann, 
243  Pa.  75,  89  A  807. 
811-42    Fry  v.  White,  132  Ark.  606, 
201  SW  1105;   Kozel  v.  Kozel  (Kan.), 
180  P  278. 

812-44  Johnson  v.  Garner,  233  Fed. 
756;  McDermeitt  v.  Keesler,  240  Mo. 
278,  144  SW  414;  Barnes  v.  Terminal 
Co.,  218  N.  Y.  91,  112  NE  926;  Yates 
V.  Yates,  170  N.  C.  533,  87  SE  317; 
Eott  V.  Ey.  Co.  (App.  Div.),  172  NYS 
721;  Guitar  v.  Bank  (Tex.  Civ.),  191 
SW  860;  Grieb  v.  Stahl  (Tex.  Civ.), 
155  SW  988. 

812-45  Fisher  v.  Davis,  24  Ida.  216, 
133  P  910;  Murphy  Chair  Co.  v.  Radi- 
ator Co.,  172  Mich.  14, '  137  NW  791; 
Horner  v.  Heinecke,  86  N.  J.  Eq.  176, 
98  A  393;  Millville  Aerie  of  Eagles  v. 
Weatherby,  82  N.  J.  Eq.  455,  88  A  847; 
Great  Northern  Ey.  Co.  v.  Co.,  27  N.  D. 
256,  145  NW  1062;  Eunnells  v.  Leflel 
(Or.),  176  P  802. 

813-48  Shanahan  v.  Mclntire,  169 
Ky.  38,  183  SW  529. 
[a]  Or  when  defendant  Is  successftil 
only  as  to  small  item.  Buck  Auto  C. 
&  I.  Co.  V.  Tietge,  174  la.  103,  156 
NW  313. 

813-49  Eskind  v.  Harvey,  20  Ga. 
App.  412,  93  SE  39. 
815-55  [a]  Parties  defendant  (hav- 
ing been  made  such  for  refusing  to 
join  as  plaintiffs)  for  whose  benefit 
part  of  judgment  was  assigned  in  trust 
to  be  collected  when  paid,  cannot  be 
held  liable  on  reversal.  Moore  v.  Ce- 
ment Co.,  160  App.  Div.  673,  146  NYS' 
94. 

817-65  In  re  McLean,  180  App.  Div. 
269,  167  NYS  656.  But  see  Gilmour 
«.  North  Pasadena  L.  &  W.  Co.  (Cal.), 
171  P  1066 

[a]  Persons  appointed  commissioners 
of  a  drainage  district  by  a  void  order, 
are    personally    liable     for     costs     in- 


curred after  entry  of  such  order.  Goudy 
V.  Mayberry,  272  111.  54,  111  NE  526. 
[b]  Officers  of  a  corporation.— Burley 
Tob.  Co.  V.  Vest,  165  Ky.  762,  178  SW 
1102. 

817-67  See  Parrish  v.  8.,  67  Tex. 
Cr.  558,  150  SW  453. 
[aj  In  Hawaii  under  rule  24  (e)  at- 
torneys are  liable  for  costs  incurred 
by  their  respective  clients.  Cardozo 
V.  Soeiedade  Portugueza,  etc.,  19  Haw. 
319  (  Waikulani  v.  Carter,  12  Haw.  83. 
[b]  Placing  name  on  the  back  of  a 
bill  in  equity,  renders  the  attorney  an 
indorser  for  costs.  Bird  v.  Johnston, 
230  Mass.  28,  119  NE  354. 
819-71  In  re  Jones'  Est.,  166  Cal. 
147,  135  P  293;  Smith  v.  E.  Co.  (Ind. 
App.),  117  NE  634;  Dooley  v.  Welch, 
172  Mo.  App.  528,  158  SW"  454. 
[a]  Suit  brought  by  procurement  of 
defendant.  —  Where  an  administrator 
brings  a  suit  at  the  procurement  of  an- 
other for  his  benefit  (although  he  is 
made  a  party  defendant),  and  not  for 
benefit  of  the  estate  and  fails  in  the 
action,  the  costs  should  be  taxed 
against  the  person  who  caused  ^he  suit 
to  be  brought  though  he  is  nominally 
defendant.  Scott  v.  Pittman,  37  Okl. 
470,  132  P  491. 

819-72  Ingham  v.  Mitchell,  176  111. 
App.  469. 

820-74     McElfresh      v.       McElfresh 
(la.),  173  NW  259;  Thompson  v.  Smith, 
159  N.  C.  439,  74  SE  635. 
820-75     Davison   v.   Sibley,   140   Ga. 
707,  79  SE  855. 

821-76     Van  Pelt  v.  New  Yori,  91 
Misc.  550,  155  NYS  9. 
822-80    See  the  title  "Guardian  Ad 
Utem." 

[a]  Where  guardian  appeals  from 
judgment  teyrmlnating  guardianship, 
without  reasonable  grounds  for  appeal 
costs  will  be  taxed  against  guardian 
personally.  In  re  Kimball's  Guardian- 
ship (la.),  166  NW  591. 
823-83  Minn.  Eev.  Laws,  1905, 
§4349;  Telford  v.  Henricksen,  122  Minn. 
531,  142  NW  200;  S.  v.  Bank,  22  N.  D. 
583,  135  NW  196. 

824-91  [a]  I  An  assignment  of  a 
cause  of  action  for  the  purpose  of  suit 
does  not  relieve  the  assignor  from  cost. 
Aurora  Land  Co.  v.  Foster,  95  Wash. 
366,  163  P  937. 

824-92  Magoon  v.  Co.,  23  Haw.  187; 
In  re  Jew  Yuen  Mow,  20  Haw.  359; 
Wyse  V.   Yellott,   119   Md.  463,  87  A 
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439;  In  re  School  Dist.  (Minn.),  142 
NW  928;  Zimmerman  v.  Miller,  237  Pa. 
616,  85  A  871;  Lane  v.  Hewgley  (Tex. 
Civ.),  156  SW  911;  Gen.  Board  of 
State  Hospitals  v.  Robertson,  115  Va. 
527,  79  SE  1064;  Seattle  T.  &  T.  Co. 
V.  Seattle,  86  Wash.  594,  T50  P  1134; 
McGowan  v.  Paul,  156  Wis.  214,  145 
NW  666. 

[a]  A  police  judge. — Chesapeake  &  O. 
By.  Co.  V.  Harmon,  159  Ky.  59,  166  SW 
786. 

{b]  A  magistrate  is  a  public  officer. 
P.  V.  Kempner,  164  App.  Div.  674,  139 
NYS  440,  aff.  208  N.  T.  16,  101  NE 
794,  AnnCasl914D,  169,  46  LKA  (NS) 
970. 

825-93  S.  V.  Corp.'  Com.  (N.  M.), 
176  P  866. 

825-95  Board  of  Directors  v.  Wes- 
sels,  21  Colo.  App.  456,  122  P  400;  S. 
V.  Corp.  Comm.  (N.  M.),  176  P  866. 
825-97  [a]  But  the  guardian  ad 
litem  is  personally  liable.  Eeynolds  v. 
Ey.  do.,  206  Fed.  1003. 
826-1  Lisle  v.  Quinlan,  72  Wash.  493, 
130  P  902. 

826-2     See  La  Roque  v.  Kennedy,  161 
N.  C.  459,  77  SE  695; 
826-3     [a]     Though  sued  individual- 
ly, when  held  liable  only  as  a  member 
of  the  community,  the  wife  is  entitled 
to   her   costs.     Williams  v.  Hitchcock, 
86  Wash.  536,  150  P  1143. 
826-4    Jackson    v.    Smith,    154    App. 
■Div.  883,  138  NYS  914. 
827-6     Thief    Eiver    Co-operative    S. 
Co.  V.  Bank,   131  Minn.   193,  154  NW 
953;  State  Bank  v.  Elev.  Co.,  33  N.  D. 
272,  156  NW  921. 

[a]  An  intervener  who  sfenply  assists 
court  in  obtaining  a  correct  determin- 
ation of  the  facts  is  not  liable.  Jack- 
son V.  Smith,  154  App.  Div.  883,  138 
NYS  914. 

[b]  But  costs  which  accrued  prior  to 
intervention,  should  not  be  awarded 
against  an  intervenor.  Whitten  v. 
Dabney,.171  Cal.  621,  154  P  312. 

[e]  Costs  incurred  prior  to  interven- 
tion, not  taxable  against  intervenor. 
Dring  v.  Mainwaring  (Wis.),  169  NW 
301. 

827-7  Willis  v.  Coleburn,  169  N.  C. 
670.  86  SE  596. 

827-9    State  Bank   v.    Elev.   Co.,   33 
N,  D.  272,  156  NW  921. 
888-10    James  v.  Walker  148  Ky.  73, 
146  SW  21.  k 


[a]     County     exempt.  —  Eeinhardt    v, 
Maui,  23  Haw.  624. 
829-12     S.   V.   Ganong    (Or.),   184  P 
233. 

829-13  [a]  State  agencies  are  not 
liable  for  costs.  Board  of  T.  H.  Super- 
vision V.  Schlechter,  83  N.  J.  L.  88,  83 
A  783. 

830-20  [a]  Where  in  mortgage 
foreclosure  a  bill  is  filed  in  good  faith 
on  a  note  absolute  in  terms,  but  mort- 
gagor succeeds  in  an  affirmative  de- 
fense, the  plaintiflE  will  not  be  subjected 
to  costs  when  defendant  was  indifferent 
in  making  mortgage  absolute  on  its 
face  when  intended  only  for  collateral 
security.  Wilbur  v.  Jones,  80  N.  J.  Eq. 
520,  86  A  769. 

831-24  Moran  v.  E.  Co.,  162  NYS 
117. 

832-29  And  see  the  title  "Guardian 
Ad  Litem." 

[a]  Guardian  ad  litem  for  infant 
plaintiff  relieved  from  further  action 
on  condition  that  he  pay  taxable  costs 
of  action  to  that  date.  Sullivan  v.  Hoe, 
164  App.  Div.  930,  149  NYS  558. 
834-35  Junk  v.  Zieske,  177  111.  App. 
103. 

[a]  Under  Code  Pr.,  §38,  sut,  4.— Pope 
V.  Lyttle,  157  Ky.  659,  163  SW  1121. 
834-36  [a]  In  absence  of  statute 
guardian  ad  litem  is  personally  respon- 
sible for  costs.  Eeynolds  v.  Ey.  Co., 
206  red.  1003. 

[b]  Bond  for  costs. — A  resident  guard- 
ian ad  litem  is  not  required  to  give 
bond  for  costs  in  an  action  for  a  non- 
resident infant.  Blumenthal  v.  Alex- 
ander, 176  App.  Div.  184,  162  NYS  403. 
834-37  Ayers  v.  Snowball  (Tex. 
Civ.),  181  SW  827. 

835-39  Hem  v.  Allen,  179  111.  App. 
223;  San  Antonio,  N.  &  G.  Ey.  Co.  i). 
Storey  (Tex.  Civ.),  172  SW  188. 
835-42  Angelina  County  Lumb.  Co. 
V.  Mast  (Tex.  Civ.),  208  SW  360. 
835-44  Linn  v.  E.  Co.,  142  NYS 
552. 

838-57  [a]  Where  separate  suits 
are  brought  against  several  defendants 
jointly  liable,  and  judgment  and  costs 
are  recovered  against  one,  the  costs  of 
the  other  suits  will  be  taxed  against 
plaintiff,  because  he  should  have  but 
one  satisfaction  of  debt  and  costs.  Kis- 
sire  V.  Grocer  Co.,  103  Ark.  473,  145 
SW  567. 

839-60  [a]  Where  there  ace  two 
appeals,  two  notes  of  issue,  and  two 
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separate  briefs  submitted,  the  respond- 
ent may  tax  a  separate  bill  of  costs 
against  each  appellant.  The  test  as  to 
whether  two  bills  of  costs  should  be 
taxed  is  whether  or  not  two  separate 
issues  were  tried  and  determined.  In 
re  Saunders'  Estate,  86  Misc.  582,  149 
NYS  461. 

839-62  [a]  In  a  suit  against  a 
mortgagee  and  assignees  to  have  liens 
declared  superior  to  mortgage  where 
each  answered  separately  they  were 
only  entitled  to  one  bill  of  costs. 
Whelan  v.  Trust  Co.,  214  Mass.  121, 
100  NE  1095. 

840-64  Loomis  v.  Besse,  148  Wis. 
647,  135  NW  123. 

841-67  Ingeman  v.  Co.,  158  App. 
Div.  915,  143  NTS  840.  See  Hook  v. 
Bank,  152  App.  Div.  253,  136  NYS 
1019. 

842-68  Milner  Bank  &  Tr.  Co.  ■». 
Whipple's  Est.,  61  Colo.  442,  158  P  811; 
Van  Valkenburg  v.  Jantz,  161  Wis.  336, 
154  NW  373. 

842-74    Moore   v.    Terhune,    161   III. 
App.  155. 
.  843-75     P.  V.  Newcomb,  75  Misc.  258, 
135  NYS  151. 

844-79  Carlisle  v.  Smith,  224  Fed. 
231;  Spreckels  v.  Spreckels,  172  Cal. 
818,  158  P  543;  Spinks  v.  Superior 
Court,  26  Cah  App.  793,  148  P  798; 
Whitaker  v.  Moran,  23  Cal.  App.  758, 
139  P  901;  Droege  v.  Bittner,  93  Misc. 
506,  157  NYS  240;  Eeichert  v.  Wal- 
ter, 80  Mise.  402,  141  NYS  266; 
Eesenberg  v.  Abraham,  161  NYS  233; 
Levy  V.  Ins.  Co.,  159  NYS  902;  War- 
man  V.  Herndon,  81  W.  Va.  574,  94  SE 
977.  See  Hernandez  v.  Blanco,  17  P.  E. 
546. 

[a]  Where  the  bill  is  dismissed  be- 
cause of  compromise.  Chicago  Tele. 
Co.  V.  Wolf,  178  111.  App.  289. 

[b]  On  a  discontinuance  because  of 
failure  to  reinstate  suit  after  reversal 
and  remand,  costs  are  allowed  to  ap- 
pellants provided  a  judgment  for  costs 
has  been  rendered,  and  if  none  is  rend- 
ered each  party  pays  his  own  costs. 
Ambrosius  v.  O'Farrell,  161  111.  App. 
80. 

845-81  Dorf  v.  Corsa,  163  NYS  602. 
[a]  Dismissal  of  counterclaim  does  not 
entitle  plaintiff  to  costs  where  amount 
sued  for  was  more  than  $50.  Todd  V. 
Beek,  134  NYS  1108. 


845-82  Schneider  v.  Schmidt,  82  N. 
J.  Eq.  81,  88  A  179;  S.  v.  Morris  (W. 
Va.),  96  SB  926. 

[a]  Defendant  Is  liable  on  dismissal 
by  complainant  where  former  by  same 
act  renders  prosecution  useless.  Chi- 
cago Tele.  Co.  v.  Wolf,  178  111.  App. 
289. 

845-84  Christensen  v.  General  Elec. 
Co.,  248  Fed.  284;  Baas  v.  Lawrence, 
162  NYS  959. 

[a]  Wliere  the  findings  of  a  referee 
are  reversed,  and  a  settlement  was 
made  discharging  defendant  from  li- 
ability, judgment  may  be  rendered 
against  plaintiff  for  costs.  Ponder  v. 
Green,  161  N.  C.  50,  76  SE  632. 
846-85  McKenzie  v.  Moore  (Ariz.), 
176  P  568;  Stratton  v.  Syck,  182  Ky. 
78,  206  SW  160;  Kozlowski  v.  Gomol- 
ski,  224  N.  Y.  510,  121  NE  269;  Class 
Journal  Co.  v.  Tube  Co.,  145  NYS  9o8. 
[a]  Where  both  complaint  and  couu- 
terclaim  were  dismissed  the  defendant 
is  entitled  to  costs.  Gibbons  v.  Skin- 
ner, 150  App.  Div.  706,  135  NYS  820. 
846-87  Devest  v.  Twin  State  G.  & 
E.  Co.,  252  Fed.  125,  164  CCA  237; 
Bndris  v.  Coal  Co.,  251  Fed.  673;  XT.  S. 
Envelope  Co.  v.  Paper  Co.,  229  Fed. 
576;  -Phoenix-Buttes  Gold  Min.  Co.  v. 
Winstead,  226  Fed.  863;  Underwood  v. 
B.  Co.,  100  Neb.  507,  160  NW  738; 
Seacoast  T.  Co.  v.  Mugman,  166  NYS 
58. 

849-94  See  Fife  v.  Gate,  85  Vt.  418, 
82  A  741. 

849-95  Clark  v.  Morrison,  80  Or.  240, 
156  P  429. 

[a]  On  an  order  practically  dismiss- 
ing the  complaint  the  defendant  is  en- 
titled to  costs.  Hambright  v.  Ey.  Co. 
98  S.  C.  219,  82  SE  416.  ' 
850-1  Gallagher  v.  Surpless,  177  App. 
Div.  793,  164  NYS  1060;  Eick  v.  John 
L.  Eccles  Co.,  173  NYS  896;  S.  v.  Mor- 
ris (W.  Va.),  96  SE  926. 

[a]  On  setting  aside  a  legal  default 
judgment  costs  are  taxed  against  de- 
fendant. Felix  V.  Josephthal,  76  Misc. 
267,  134  NYS  923. 

[b]  Where  an  order  allowing  an 
amendment  was  practically  a  dismis- 
sal of  the  complaint  the  defendant  is 
entitled  to  costs.  Hambright  v.  South- 
ern By.,  98  S.  C.  219,  82  SE  416. 
850-2  Stokes  v.  Henry  (Mo.  App.), 
206  SW  910. 

850-3  Eobinett  v.  Brown,  167  Cal. 
735,  141  P  368;  Bailey  v.  Moshier,  35 
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Cal.  App.  345,  169  P  913;  Harvey  v. 
B.  Co.,  55  Colo.  570,  139  P  1098;  Don- 
ovan V.  Maloney,  3  Boyoe  (Del.)  453, 
84  A  1032;  Nampa  &  M.  Irr.  Diet.  v. 
Briggs,  27  Ida.  84,  147  P  75;  Inter- 
state A.  &  S.  Co.  V.  Impl.  Co.  (la.),  141 
NW  422;  Weat  v.  Co.  (Kan.),  185  P 
12;  Hazelwood  v.  Mendenhall,  97  Kan. 
116,  156  P  696;  Lemaire  v.  Music  Co. 
(Mo.  App.),  179  SW  959;  Cowles  v. 
Assur.  Society,  170  N.  C.  368,  87  SE 
119;  Eminent  Household  v.  Freeman 
(Tex.  Civ.),  200  SW  186;  Pahl  v.  Kom- 
orowski,  168  Wis.  553,  170  NW  950. 
851-5  Watkins  v.  Co.,  135  Minn.  343, 
160  NW  864;  Wagman  v.  Bakst,  99 
Misc.  276,  164  NYS  28;  Loft  Eealty 
Co.  V.  Clayden,  164  NYS  692;  First 
Nat.  Bk.  V.  Beecher  (Okl.),  161  P  327. 
851-11  See  Pictorial  Review  Co.  v. 
Fitz  Gibbon  &  Son,  163  la.  644,  145 
NW  315. 

852-18     Eamsey  v.  Eothwell,  1^8  Mo. 
App.  271,  153  SW  792. 
853-20     Cohen  v.  Levy,  228  Mass.  383, 
117  NE  637;  Herpe  v.  Herpe,  225  N.  Y. 
323,  122  NE  204. 
853-21     Brunswick     Realty     Co.     v. 

Inv.  Co.,  43  Utah  75,  134  P  608. 

854-27     Stokes  v.  Henry  (Mo.  App.), 

206  SW  910. 

856-38    Friedman  v.  Blauner  (N.  Y.), 

125  NE  443. 

856-42     West  v.  Springfield  F.  &  M. 

Co.  (Kan.),  185  P  12. 

857-47    Collins  v.  Ace,  etc.  Co.,  142 

NYS  304. 

857-48    Missouri,  K.  &  T.  By.  Co.  v. 

Housley,  46  Okl.  216,  148  P  689. 

858-49     [a]     It  is  not  necessary  to 

specify  the  items  of  cost  which  have 

accrued.    Parr  v.  R.  Co.,  194  Mo.  App. 

416,  184  SW  1169. 

861-66     Eamsey  v.  Rothwell,  168  Mo. 

App.  271,  153  SW  792. 

862-73    Anderson  v.  Harrison  (Fla.), 

75  S  534. 

863-76    Baird  v.  Salnave,  174  Mich. 

409,  140   NW   650;   Dr.   Shoop  Family 

Medicine  Co.  v.  Davenport,  163  N.  C. 

294,  79  SE  602. 

865-87    Blanton  Grocery  Co.  v.  Tay- 
lor, 162  N.  C.  307,  78  SE  276. 

865-93     Stokes  v.  Henry  (Mo.  App.), 

206  SW  910. 

866-94    Donovan  v.  Maloney,  3  Boyce 

(Del.)  453,  84  A  1032;  Globe  Fire  Ins. 

Co.  V.  E.  Co.,   174  Mo.  App.   542,   160 

SW  907;  Ramsey  v.  Eothwell,  168  Mo. 

App.  271,  153  SW  792. 


871-18  [a]  From  the  date  of  serv- 
ice of  the  offer.  Parr  v.  R.  Co.,  194 
Mo.  App.  416,  184  SW  1169. 
873-33  Northern  Cal,  P.  Co.  v.  Wal- 
ler (Cal.),  163  P  214;  Wiekersham  v. 
Wickersham,  174  Ky.  604,  192  SW  688; 
Martin  v.  Brown,  162  Mo.  App.  223, 
144  SW  1115;  Cohn  v.  Plass  (N.  J. 
Eq.),  100  A  327.  See  Zarate  v.  Vil- 
lareal  (Tex.  Civ.),  155  SW  328. 
874-34  Moscahlades  v.  Petri,  185 
App.  Div.  371,  173  NYS  233;  Hoffman 
J!.  Dress  Co.,  179  App.  Div.  57,  166  NYS 
172. 

[a]  Nominal  damages  do  not  entitle 
plaintiff  to  costs.  Lund  v.  Lachman, 
29  Cal.  App.  31,  154  P  295;  Bradford 
Piano  Co.  v.  Hacker,  162  Wis.  335,  156 
NW  140. 

875-42  Eeed  v.  Overlie,  192  Mich. 
444,  158  NW  837;  Frazer  .  v.  Myers, 
95  Neb.  194,  145  NW  357;  Moraff  v. 
Kohn,  157  App.  Div.  648,  142  NYS 
775;  G.  P.  Putnam's  Sons  v.  Pickett, 
135  NYS  817;  Paulson  v.  Sorenson,  33 
N.  D.  488,  157  NW  473;  Tatum  v.  SmaU 
(Tex.  Civ.),  186  SW  244. 
[a]  Act  to  relieve  supreme  court  of 
New  York. — "The  sole  test  prescribed 
by  the  provisions  of  said  subdivision  5 
.  .  .  is  whether  service  has  been 
actually  made  in  the  county  of  New 
York."  Jacobs  v.  White,  164  App. 
Div.  Ill,  149  NYS  500,  cit.  Moraff  v. 
Kohn,  157  App.  Div.  648,  142  NYS  775. 
877-43  Alessi  v.  Independence,  142 
La.  338,  76  S  792;  Butler  Bros.  v. 
Schmidt,  32  N.  D.  360,  155  NW  1092. 
[a]  Costs  will  be  limited  to  those  re- 
coverable in  lower  court.  Brewer  v. 
Chase,  3  Haw.  127. 

878-46  Squires  v.  Brown  (Wis.),  174 
NW  548.  See  Reed  v.  Overlie,  192 
Mich.  444,  158  NW  837. 
878-51  Paulson  v.  Sorenson,  33  N. 
D.  488,  157  NW  473,  citing  5  Standabd 
Proo.  878. 

880-56  Delaware,  L.  &  W.  E.  Co.  v. 
Lyne,  193  Fed.  984,  113  CCA  604. 
880-57  [a]  Though  amount  of 
award  In  arbitration  is  reduced  by  the 
court  on  motion  to  vacate  the  award, 
the  costs  should  be  taxed  against  the 
defendant  in  award.  Beckett  v.  Wig- 
gleswoTth  (Mo.  App.),  178  SW  898. 
fb]  In  Kentucky  costs  on  appeal  are 
discretionary  where  amount  of  the 
judgment  is  reduced  on  appeal.  Boggs 
V.  Turner,  145  Ky.  833,  141  SW  420. 
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[e]  In  MinnesoU  (1)  if  plaintiff  ap- 
peals from  a  judgment  in  his  favor  in 
an  action  tried  before  a  justice  and 
does  not  recover  in  the  district  court 
a  greater  sum  than  he  recovered  in  the 
first  judgment,  defendant  is  entitled  to 
costs  and  disbursements;  if  the  defend- 
ant appeals  and  plaintiff's  recovery  is 
reduced  one  half  or  more  in  the  dis- 
trict court,  defendant  is  entitled  to 
costs  and  disbursements.  Gen.  St.,  1894, 
§5511;  Conrard  v.  Swanke,  80  Minn.  438, 
83  NW  383;  Flaherty  v.  Eafferty,  51 
Minn.  341,  53  NW  644;  "Watson  v. 
"Ward,  27  Minn.  29,  6  N"W  407.  (2) 
If  defendant  succeeds  on  the  only  mat- 
ter litigated  on  the  appeal  he  is  entitled 
to  the  costs,  though  he  does  not  reduce 
the  recovery  against  him  one-half.  Fos- 
ter V.  Hansman,  55  Minn.  157,  56  N"W 
592. 

881-58  Loomis  v.  Besse,  148  "Wis. 
647,  135  N'W  123. 

882-63  Danforth  v.  McClellan,  196 
Ala.  567,  72  S  104;  Ford  v.  Squatrito,  86 
Conn.  710,  86  A  579. 
887-73  Jacobs  v.  White,  164  App. 
Div.  Ill,  149  NYS  500. 
887-74  Glock  v.  Elges,  39  Nev.  415, 
159  P  629;  Post  V.  Levitan,  88  Mise. 
334    151  NTS  947. 

890-81     [a]     "Where    plaintiff's    re- 
covery was  less  than  $300,  reduced  by 
defendant's  counterclaim,  he  is  not  en- 
titled to  costs.   Poawa  v.  Jones,  21  Cal. 
App.  664,  132  P  629. 
890-82      Houghton   &   Co.  v.  Process 
Co.,  5  Boyce  (Del.)  383,  93  A  669. 
892-83    Peck   v.   "Water  Supply    Co., 
81  Misc.  428,  142  NYS  765. 
893-92     See  Prink  v.  Tyre,  170  N.  C. 
41.  86  SE  773. 

894-95  [a]  A  remonstrance  to  es- 
tablislunent  of  a  drainage  district  is 
an  action,  and  the  county  may  adjudge 
costs  against  losing  party.  In  re  Or- 
ganization, 24  Wyo.  143,  156  P  610. 

[b]  Costs  in  special  proceedings  are 
only  allowed  under  statute.  In  re  Mol- 
inari,  82  Misc.  663,  144  NYS  217. 

[c]  In  New  York  costs  may  be  al- 
lowed in  special  proceedings  under 
§3240  of  Code,  but  must  be  at  rate 
fixed  by  statute  in  an  action.  In  re 
Newport  Ave.,  96  Mise.  42,  160  NYS 
9;  Paley  v.  Smith,  132  NYS  152. 

[d]  In  condenmation  proceedings  in 
the  absence  of  statute  the  condemnor  is 
liable  for  costs.  Music  v.  B.  Co.,  163 
gy.  628,  174  SW  44. 


[e]  Injunction. — ^Bailey  v.  Haymans 
(Fla.),  76  S  135. 

[f  ]  Motion  for  change  of  venue. — Dann- 
hauer  v.  Young  (Ind.  App.),  122  NB 
589. 

894-99  [a]  Compensation  of  sur- 
veyor appointed  by  court  may  be  taxed 
against  losing  party.  Beaumont  Irr. 
Co.  V.  De  Laune  (Tex.  Civ.),  178  S"W 
514. 

[b]  An  action  to  recover  real  prop- 
erty based  upon  fraud  and  deceit  is 
one  involving  title  of  real  estate.  Coff- 
man  v.  Bushard,  164  Cal.  663,  130  P 
425. 

[e]  In  trespass  to  try  title,  where  de- 
fendant did  not  disclaim,  plaintiff  may 
recover  costs  even  though  he  only  re- 
covers one-third  of  tract  sued  for. 
Zarate  v.  Villareal  (Tex.  Civ.),  155  S"W 
328. 

895-1  [a]  Begun  in  justice  court. 
Where  in  a  proceeding  in  a  justice 
court  the  title  to  land  is  in  dispute  the 
case  will  be  certified  to  the  circuit 
court  and  costs  awarded  there  to  the 
successful  party.  Kinne  v.  Clever,  184 
Mich.  61,  150  NW  327. 
895-2  Shanahan  v.  Mclntire,  169  Ky. 
38,  183  SW  529. 

[a]  Counterclaim. — Where  in  an  ac- 
tion to  recover  realty  and  a  counter- 
claim for  unlawful  interference  with 
an  easement,  judgment  was  rendered 
for  plaintiff  for  recovery  of  the  realty 
and  six  cents  damages,  and  for  the  de- 
fendant for  six  cents  damages  in  his 
counterclaim,  the  pla,intifl  is  entitled  to 
his  costs  and  defendant  is  not  entitled 
to  any  costs.  Peek  v.  Water  Supply 
Co.,  81  Misc.  428.  142  NYS  765. 
895-3  Vandall  v.  Casto,  81  W.  Va. 
76,  93  SE  1044. 

896-5  Macleay  Est.  Co.  v.  Miller,  85 
Or.  623,  167  P  575. 

896-6  See  Barnes  v.  Ward,  190  111. 
App.  392. 

898-10     International   Harvester   Co. 
V.  Sohultz,  102  Neb.  758,  169  NW  4fi8. 
899-17    Fife  v.  Cate,  85  Vt.  418,  82 
A  741. 

900-18  Cecil's  Exrs.  &  Tr.  v.  Em- 
bry,  183  Ky.  739,  210  SW  451. 
900-19  III  re  Waldron 's  Will,  74 
Misc.  310,  133  NYS  1104;  In  re  Bar- 
nard's Will,  137  NYS  316. 
[a]  Costs  of  unsuccessful  proponent 
of  a  will  incurred  in  contest  may  be 
jfaid  out  of  assets  of  estate  when  h« 
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has  acted  in  good  faith.    In  re  Berth- 
ol's  Est.,  163  Cal.  343,  125  P  750. 
901-20    Young   v.   Koaeh,   105   Miss. 
6,  61  S  984. 

901-24  [a]  Costs  charged  to  trust 
fund.  —  The  allowance  of  costs  and 
counsel  fees  out  of  a  trust  fund  is  gen- 
erally limited  to  suits  instituted  by 
executors  or  trustees  for  the  construc- 
tion of  a  will,  and  suits  by  claimants 
to  such  fund  where  claims  are  success- 
ful. West  V.  Rector  of  St.  James 
Church,  83  N.  J.  Eq.  324,  91  A  101. 
'[b]  Counsel  fees  paid  by  executor  or 
trustee  in  resisting  an  effort  to  remove 
him  from  ofBce  can  only  be  allowed 
when  the  expenditure  was  made  in  the 
course  of  administration  and  made  for 
benefit  of  the  estate.  In  re  Titcomb,  80 
Misc.  612,  142  NYS  1030. 
902-28  See  In  re  Long  Island  Loan 
&  Trust  Co.,  157  App.  Div.  310,  142 
NYS  273. 

[a]  §3010,  Code  1907,  does  not  au- 
thorize cestuis  que  trustent  or  parties 
claiming  to  be  such  to  employ  at  ex- 
pense of  trust  fund  attorneys  for  liti- 
gation among  themselves  of  adversary 
claims  as  to  their  respective  interest 
in  the  trust.  Wilks  V.  Wilis,  176  Ala. 
151,  57   S  776. 

903-36  Butler  v.  Boeock,  160  111. 
App.   501. 

904-39  Robinson  v.  Chase,  115  Me. 
165,  98  A  483;  Banaszek  v.  Shoe  Co., 
161  Wis.  404,  154  NW  637. 
904-40  [a]  Failure  to  perfect  judg- 
ment within  time  is  no  forfeiture  of 
right  to  costs  when  motion  for  new 
trial  was  filed  and  judgment  was  per- 
fected thereafter  because  the  motion 
operated  as  a  stay.  Breen  v.  Arnold, 
157  Wis.  528,  147  NW  997. 

[b]  Failure  to  demur  where  petition 
does  not  state  cause  of  action.  In 
such  case  defendant  is  liable  for  all 
costs  after  filing  of  answer.  Parnsley's 
Admr.  v.  Ins.  Co.,  156  Ky.  699,  161  SW 
1111. 

[c]  Defense  of  bankruptcy. — Where  a 
defendant  avails  himself  of  his  prior 
bankruptcy  he  is  not  entitled  to  cost. 
Delve  V.  Devere,  164  NYS  608. 
905-41  Eskind  v.  Harvey,  20  Ga. 
App.  412,  93  SB  39. 

906-45     Rotberg  v.  Hebron,  157  NYS 

788. 

906-46    Van  Trump  v.  Sanneman,  193 

Mo.  App.  617,  187  SW  124.     See  Am- 

brosius  V.  O'Farrell,  161  111.  App.  80. 


907-47    Van  Trump  v.  Sanneman,  193 
Mo.  App.  617,  187  SW  124. 
907-50    But  see  Jones  L.  Co.  v.  Wis- 
arkana  L.   Co.,   125   Ark.   65,   187  SW 
1068. 

908-51  Corcoran  v.  Kennedy,  177 
App.  Div.  63,  163  NYS  703;  Hudson 
Nav.  Co.  V.  Trust  Co.,  164  NYS  702. 
908-52  Manning  v.  Carter  (Ala.), 
77  S  744;  Central  of  Ga.  R.  Co.  v.  Me- 
Gilvary  (Ala.  App.),  77  S  938;  Penix 
V.  Pumphrey,  125  Ark.  332,  188  SW 
816;  North  B.  F.  D.  Co.  v.  Co.  (Colo.), 
168  P  742;  Libbey  v.  HoUoway,  92 
Kan/.  163,  139  P  1188;  Graham  P.  Co. 
V.  Assn.  (Mo.  A.pp.),  193  SW  1003; 
Teitelbaum  v.  Bottling  Wks.,  100  Mise. 
103,  165  NYS  334;  In  re  Molinari,  82 
Misc.  663,  144  NYS  217;  Moran  v. 
Realty  Co.,  162  NYS  117;  Hines  v. 
Meador  (Tex.  Civ.),  193  SW  1111; 
Goodloe  V.  Woods,  115  Va.  540,  80  SE 
108;  Croup  v.  De  Moss,  78  Wash.  128, 

138  P  671. 

909-53  Lake  Agr.  Co.  v.  Brown,  186 
Ind.  30,  114  NE  755;  Diamond  E.  Bolt 
Co.  V.  Bolt  Co.,  177  App.  Div.  554,  164 
NYS  433;  Blydenburgh  v.  Ely,  161  App. 
Div.  91,  146  NYS  259;  Hone  v.  Burr, 
91  MiaC.  520,  155  NYS  377;  Moran 
V.  Realty  Co.,  162  NYS  117;  Brust- 
mon  V.  Dunn,  161  Wis.  306,  154  NW 
361. 

[a]  As  to  extra  allowance. — Ryan  v. 
New  York,  159  App.  Div.  105,  143 
NYS  974;  Venner  v.  Belmont,  158  App. 
Div.  899,  143  NYS  161. 
909-54  Mitchell  v.  Art  Institute,  269 
111.  381,  109  NE  1008;  Northrup  Nat. 
Bank  v.  Refining  Co.,  91  Kan.  434,  138 
P  587,  aff.  89  Kan.  738,  132  P  832; 
Taylor  v.  Denny,  118  Md.  124,  84  A 
369;  Crozier  v.  Mfg.  Co.,  120  Minn'.  524, 

139  NW  353;  Schafer  v.  Roberts,  166 
Mo.  App.  68,  148  SW  393;  Morris  «. 
Gray,  37  Okl.  695,  132  P  1094;  Blanco 
r.  Hernandez,  18  P.  R.  686;  Roberts  v. 
Hughes  Co.,  86  Vt.  460,  85  A  982.  See 
Chicago  By.  Equipment  Co.  v.  Beam 
Co.,  173  111.  App.  573;  Collier  v.  Wet- 
more,  164  la.  344,  145  NW  944. 

[a]  Apportionment  of  costs. — See  Mor- 
row V.  Hall,  169  la.  534,  151  NW  482. 
910-55  Manning  v.  Carter  (Ala.),  77 
S  744;  Campbell  v.  Tel.  Co.,  108  Ark. 
569,  158  SW  1085;  Peppers  v.  Cauthen, 
143  Ga.  229,  84  SE  477;  Ahana  v.  Wa  • 
Yat,  17  Haw.  326;  Hill  v.  Alber,  261 
111.  124,  103  NE  612;  Karle  v.  Schlick, 
255  111.  373,  99  NE  615;  Comstock  «. 
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Eedmond,  252  111.  522,  96  NE  1073; 
Cram  v.  Waddell,  167  111.  App.  44; 
McCloakey  v.  Bowden,  82  N.  J.  Eq.  410, 
89  A  528  (unless  statute  provides 
otherwise);  Yates  v.  Yates,  170  N.  C. 
533,  87  SB  317;  Hooper  v.  Davies,  166 
N.  C.  236,  81  SE  1063;  Spores  v.  Maude, 
81  Or.  11,  158  P  169;  Portland  v.  Am. 
Surety  Co.,  79  Or.  38,  153  P  786,  154  P 
121;- Newton  v.  Oar  Sprinkler  Co.,  88 
Vt.  487,  92  A  831. 

[a]  Except  on  dismissal  of  bill. 
Board  v.  Stead,  259  111.  194,  102  NE 
173. 

[b]  Both  at  conunon  law  and  by  stat- 
ute. McGowan  v.  Paul,  156  Wis.  214, 
145  NW  666. 

[c]  Tbe  fact  that  a  suit  in  equity  was 
unnecessary  to  obtain  relief  does  not 
affect  the  court's  discretion  as  to  al- 
lowance of  costs,  when  no  demurrer  or 
answer  was  taken  to  the  form  of  the 
action,  and  an  equitable  counterclaim 
was  interposed  as  well  as  afSrmative 
relief  asked  by  defendant.  Palbe  v. 
Oaves,  151  Wis  54,  138  NW  87. 
912-57  Capital  City  Tobacco  Co.  v. 
Anderson,  138  Ga.  667,  75  SE  1040; 
Cabiness  ij.  Lumb.  Pres.  Co.,  169  111. 
App.  353;  Cram  v.  Waddell,  167  111. 
App.  44;  Patten  v.  Eamsey,  31  Okl. 
166,  120  P  643;  Mountain  Timber  Co. 
V.  Case,  65  Or.  417,  133  P  92;  Miller 
V.  Dilkes,  251  Pa.  44,  95  A  935;  Guck- 
enheimer  v.  Ktinn,  243  Pa.  75,  89  A 
807;  Wolf  V.  Gegenseitige,  etc.,  149 
Wis.  576,  136  NW  175. 

913-59    Manning  v.  Carter  (Ala.),  77 

S  744. 

913-60     See    Zahn    v.    Tel.    Cd.,    153 

Wis.  286,  141  NW  285. 

[a]    Where   plainttS   is  successful   in 

part,    but     tenders     other     issues     on 

which  she  has  not  sustained  the  burden 

of  proof,  she  is  neither  required  to  pay 

nor  can  she  recover  costs.     Becker  v. 

Package   Co.,   85   Misc.   503,   148   NY8 

782. 

914-62     Hickey   v.   S.,   124   Ark.   18, 

186  SW  291;  Butler  Bros.  v.  Schmidt, 

32  N.  D.  360,  155  NW  1092;   Eggerth 

V.  Spokane,  91  Wash.  221,  157  P  859. 

[a]    Supreme  court  may  tax  costs  of 

lower  or  appellate  courts,  or  any  part 

thereof  against  any  party  as  may  be 

deemed   equitable,  under  Act  No.  229, 

1910,  §2.    Brown  v.  Green,  133  La.  725, 

63  8  303. 

915-71     Eobinson  v.  Chase,  115  Me. 

165,  98  A  483;  Osbom  v.  Cardeza,  208 


N.  Y.  131,  101  NE  806,  mod.  144  App. 
Div.  904,  128  NYS  1137. 
[a]     Limitation  of  power  of  referee. 
Barnes  v.  E.   Co.,   161   App.   Div.   621, 
146  NYS  1033. 

917-75  Eaton  v.  Pac.  Co.,  31  Gal. 
App.  379,  160  P  687;  Zelavin  t:.  Dev. 
Co.,  41  Nev.  1,  161  P  736;  Thompson 
V.  Parks  Co.,  94  Wash.  539,  162  P  994. 
917-79  Ambrosius  v.  O'Parrell,  161 
111.  App.  80. 

918-83  In  re  Berthol's  Est.,  163 
Cal.  343,  125  P  750;  In  re  Est.  of 
Yoell,  160  Cal.  741,  117  P  1047;  Craw- 
fordsville  Trust  Co.  v.  Eamsey,  55  lud. 
App.  40,  100  NE  1049,  102  NE  282. 
919-89  [a]  The  word  "costs"  in 
a  judgment  may  mean  attorney's  fees, 
and  will  be  so  construed  on  appeal 
when  the  parties  so  understood  it.  Oase 
Plow  Wks.  V.  Mach.  Co.,  162  Wis.  185, 
155  NW  128. 

920-93     Tuscaloosa    v.   Hill,    14   Ala. 
App.  541,  69  S  486. 
920-94    Mitchell  v.  Ai;t  lust.,  269  111. 
381,  109  NE  1008. 

920-96  Wade  v.  Sugar  Co.,  71  Or. 
75,  142  P  350. 

[a]     Reversal  of  a  judgment  also   re- 
verses judgment  for  costs.    Tuscaloosa 
V.  Hill,  14  Ala.  App.  541,  69  8  486. 
921-2     Eose    v.   O'Brien,   77   W.   Va. 
316,  87  SE  378. 

921-4  Wallingford  v.  McCray,i  101 
Kan.  146,  165  P  813;  Houghton  v.  Bar- 
ton, 49  Utah  611,  165  P  471. 
922-5  [a]  Costs  taxed  by  'Clerk 
stand  against  party  until  it  is  adjudged 
they  are  improper.  Beaumont  Irr.  Co. 
V.  De  Laune  (Tex.  Civ.),  173  SW  504. 
923-15  Parkerson  v.  Borst  (CCA), 
256  Fed.  827;  Southon  v.  Viguerie,  132 
La.  1049,  62  S  138. 

923-16  Stryk  v.  Mnichowicz,  167 
Wis.  265,  167  NW  246. 

[a]  When  action  is  dismissed  the  time 
does  not  begin  to  run  until  findings 
are  filed.  Jenks  v.  Allen,  151  Wis.  625, 
139  NW  433. 

[b]  On  appeal  it  will  be  presumed 
costs  were  taxed  within  time  prescribed 
by  St.,  1913,  §2894a.  Breen  v.  Arnold, 
157  Wis.  528,  147  NW  997. 

[e]  Computation  of  time. — See  Aran 
V.  Hernandez,  17  P.  E.  688. 
[d]  Where  judgment  is  rendered  on 
motion  for  nonsuit  a  cost  bill  filed, five 
days  after  signing  judgment  is  within 
prescribed  time.  In  re  Purcell's  Est., 
164  Cal.  300,  128  P  933. 
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925-22     [a]     Notice    waived    where 
opposite  party  appeared  and  objected. 
Aran  v.  Hernandez,  17  P.  R.  688. 
926-28     [a]     On    adverse    party. 
Service   also   is    required    on    adverse 
party.     Griffith  v.  Wellbanks  &  Co.,  26 
Cal.  App.  477,  147  P  986. 
[b]    A  copy  must  be  filed  also.   Eado- 
vich  V.  French,  36  Nev..341,  135  P  920, 
rehear,  denied,  136  P  704. 
926-30     Steensland  v.  Hess,  25  Ida. 
181,  136  P  1124. 

[a]  Cost  bm  not  filed  in  time  may  be 
stricken  from  files.  Badovich  v. 
French,  36  Nev.  341,  135  P  920,  rehear, 
denied,  136  P  704;  Clark  v.  Baker,  76 
Wash.  110,  135  P  1025. 

[b]  Computation  of  time. — Must  be 
filed  within  five  days  after  written  find- 
ings and  conclusions  were  filed.  Mc- 
Donnell V.  Huffine,  44  Mont.  411,  120 
P  792,  cit.  Sellick  v.  De  Carlow,  95 
Cal.  644,  30  P  795;  Porter  v.  Hop- 
kins, 63  Cal.  53. 

927-31  [a]  Waiver.— Objection  that 
cost  bill  was  not  properly  served  is 
waived  by  appearance  and  objection  to 
it.  Cunningham  v.  Friendly,  76  Or. 
16,  147  P  752. 

[b]     Service  of  cost  bUl  must  be   on 
attorney  and  not  on  party.     Badovich 
V.   French,   36   Nev.    341,   135    P    920, 
rehear,   denied,  136   P   704. 
927-33     Succession      of    Collado      v. 
Perez,  19  P.  R.  348;  Miller's  Trustees 
r.  Smith,  114  Va.  619,  77  SE  462. 
928-38     But  see  Dewell  v.  E.  Co.,  54 
Mont.  350,  170  P  753. 
928-39     Cunningham      v.      Friendly, 
76  Or.  16,  147  P  752. 
[a]     Permission  to  amend  verification 
is    discretionary    with    the    court    and 
such   ruling  will  not  be   disturbed   on 
appeal  unless  abuse  is  shown.   Belaval 
V.  Sugar  Growers'  Assn.,  18  P.  E.  449. 
928-41     Kelly  v.  Butte,  44  Mont.  115. 
119  P  171. 

[a]  An  unverified  statement  of  part 
cannot  be  considered  and  must  be  dis- 
allowed. Whitaker  v.  Moran,  23  Cal. 
App.  758,  139  P  901. 
930-46  Galpin  v.  Chicago,  159  111. 
App.  135,  aflf.,  249  HI.  554,  94  NE 
961;  S.  V.  Kimmel  (Mo.  App.),  183  SW 
651;  Laclede  Land  &  Imp.  Co.  v.  Mor- 
ten, 183  Mo.  App.  637,  167  SW  658; 
American  Nat.  Bk.  v.  Warren,  96  Misc. 
265;  160  NTS  413;  Fine  v.  Clinton 
EeaTty  Co.,  105  Mise,  318,  173  NYS 
137, 


930-47  Golden-Marguerite  Silver  & 
C.  Min.  Co.  V.  Min.  Co.,  28  Ida.  290, 
154  P  207. 

931-50  See  Baker  v.  Becker,  153 
Wis.  369,  141  NW  304. 
931-51  [a]  Costs  unreasonably  In- 
curred may  be  disallowed.  Kinderman 
V.  Hersch,  53  Colo.  561,  129  P  228. 
931-52  Chicago,  etc.  E.  Co.  v.  Coal 
Co.,  127  Ark.  603,  193  SW  93;  Enseh 
V.  Easch,  278  111.  261,  115  NE  871; 
Edelston  v.  Edelston,  173  Ky.  252,  190 
SW  1083;  Wills  v,  WUls,  168  Ky.  35, 
181  SW  619;  Jacques  v.  Ins.  Co.,  78  N. 
H.  248,  100  A  47;  Hudson  Nav.  Co.  v. 
Trust  Co.,  163  NYS  473;  Peterson  v. 
Contracting  Co.,  96  Wash.  210  164  P 
937. 

[a]  Discretionary  under  §327  of  Code 
Civ.  Proc,  as  amended  by  Act  of 
March  12,  1908.  Bosado  v.  Hernandez 
17  P.  E.  586. 

[b]  Statutes  allowing  attorney's  fee 
are  constitutional.  Missouri,  K.  &  T. 
By.  Co.  V.  Oade,  233  U.  S.  642,  34  Sup. 
Ct.  678,  58  L.  ed.  642. 

[c]  .  Act,  Tex.  31st  Leg.,  ch.  47,  pro- 
viding for  attorney's  fees  as  costs  is 
constitutional.  Missouri,  K.  &  T.  Ey. 
Co.  V.  Harris,  234  XT.  S.  412,  34  Sup. 
Ct.  790,  58  L.  ed.  1377. 

[d]  In  contempt  proceedings. — Hilton 
V.  Hilton  (N.  J.  Eq.),  105  A  65. 
931-54  Albert  Schwill  &  Co.  v. 
Moulton,  168  111.  App.'  519;  Phillips  v. 
Thompson,  142  La.  5,  76  S  216;  John- 
son V.  Eys.  Co.,  247  Mo.  326,  152  SW 
362,  374;  Lawler  v.  Am.  Surety  Co., 
101  Neb.  741,  164  NW  1050;  Benesch 
V.  Benesch,  173  NYS  629;  Schutze  v. 
Dabney  (Tex.  Civ.),  204  SW  342; 
Waggoner  v.  Briggs  (Tex.  Civ.),  166 
SW  50. 

931-55  Mills  V.  E.  Co.,  226  Fed.  812; 
Midland  Val.  E.  Co.  v. '  Hefiey,  112 
Ark.  607,  165  SW  267;  Midland  Val. 
E.  Co.  V.  Horton,  112  Ark.  125,  165 
SW  266;  In  re  Clanton's  Est.,  171  Cal. 
381,  153  P  459;  Evans  v.  Ins.  Co.,  87 
Kan.  641,  125  P  86,  41  LEA  (NS) 
1130;  Dinsmore  «.  Eice,  128  Md.  209, 
97  A  537;  Leslie  v.  Carter,  268  Mo. 
20,  187  SW  1196;  Bovee  v.  Holland,  52 
Mont.  151,  156  P  416;  Spores  v.  Maude, 
81  Or.  11,  168  P  169;  Texas  Southwest- 
ern Ry.  Co.  V.  Brown  (Tex.  Civ.),  186 
SW  273;  Gabrielson  v.  Gorin,  92  Wash. 
408,  159  P  387.  See  Succession  of  Col- 
lado V.  Perez,  19  P.  E.  348;  George  v, 
Thompson  (Tex.  Civ.),  211  SW  835, 
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[a]  Prerogative  court  has  no  power 
to  award  counsel  fees.  In  re  Queen's 
Est.,  82  N.  J.  Eq.  588,  89  A  860. 

[b]  A  court  of  equity,  in  certain 
cases  under  its  general  powers,  may  al- 
low counsel  fees.  Sears  v.  NahaAt, 
215  Mass.  234,  102  NE  491,  AnnCas- 
1914C,  1296;  Frost  v.  Belmont,  6  Allen 
(Mass.)   152. 

932-56  Leary  v.  U.  S.  (CCA),  257 
Fed.  246;  Delaware,  L.  &  W.  B.  Co.  v. 
Lyne,  193  Fed.  984,  113  CCA  604;  Me- 
Arthur  v.  Co.  (Cal.  App.),  179  P  700; 
Patterson  v.  Co.,  286  111.  564,  122  NE 
55;  BTeymond  v.  City  (La.),  82  S  75; 
Ooodyear  Tire  &  E.  Co.  v.  Supply  Co. 
(N.  J.  Bq.),  103  A  471;  Ortiga  Bros.  v. 
Enage,  18  Phil.  Isl.  345;  Orense  v. 
Jaucian,  18  Phil.  Isl.  553;  Osorlo  v. 
Trias,  16  PhU.  Isl.  511;  Vargas  v.  Boss, 
15  PhU.  Isl.  665;  Mendiola  v.  Villa,  15 
Phil.  Isl.  131;  Alonzo  v.  Maimi,  19  P. 
E.  32;  Glenn  v.  E.  Co.,  96  S.  C.  357,  80 
SB  898. 

[a]  Interpleader. — Attorney's  fee  al- 
lowable to  interpleader  provided,  bill 
was  filed  in  good  faith.  Women's 
Catholic  drder,  etc.  v.  Hill,  191  111. 
App.  629,  633. 

[b]  la  ecLuity  cases  in  federal  courts 
attorney  fees  are  not  allowable,  and 
the  defeated  party  need  only  pay  the 
legal  taxable  costs.  Oelrichs  v.  Spain, 
15  Wall.  (U.  S.)  231,  21  L.  ed.  43; 
New  York  Cent.  H.  E.  E.  Co.  v.  Bank, 
195  Fed.  456,  115  CCA  358. 

[c]  "In  Missouri  one  litigant  cannot 
be  compelled  to  pay  the  attorney's 
fees  of  another  either  in  equity  or  at 
law."  Johnson  «.  Eys.  Co.,  247  Mo. 
326,  152  SW  362,  374;  Pickel  v.  Piekel, 
243  Mo.  641,  147  SW  1059. 

933-61  See  Women's  Catholic  Or- 
der, etc.  V.  Hill,  191  111.  App.  629,  633. 
934-63  [a]  In  California  the  stat- 
ute has  not  specifically  enacted  what 
shall  constitute  recoverable  costs,  and 
so  it  must  be  left  to  the  discretion  of 
the  judge  where  the  cause  was  tried. 
Mmer  V.  Highland  D.  Co.,  91  Cal.  103, 
27  P  536;  Bond  v.  United  Eailroads,  20 
Cal.  App.  124,  128  P  786. 
934-64  S.  V.  Kimmel,  175  Mo.  App. 
413,  183  SW  651;  Goldstein  v.  Dollard 
(App.  Div.),  161  NTS  901. 
935-66  See  Jones  L.  Co.  v.  Lumb. 
Co.,  125  Ark.  65,  187  SW  1068. 
935-67  [a]  Cost  of  revenue  stamps 
on  master's  deeds  are  taxable  as  costs. 


Crawford  v.  Farm  &  Home  Co.,  231 
Fed.  999. 

936-71  [a]  Fees  must  be  paid  in. 
advance.  — '  Knigiht  v.  MoMicking",  2  " 
Phil.  Isl.  698. 

936-73  Bskind  v.  Harvey,  20  Ga. 
App.  412,  93  SB  39;  Thwing  v.  McDon- 
ald, 134  Minn.  148,  159  NW  664,  156 
NW  780,  158  NW  820. 
937-76  Kirkland  v.  Spriggs,  19  Ariz. 
425,  171  P  992. 

937-77  See  Wagner  v.  By.  Co.,  233 
Pa.  114,  81  A  944,  AnnCasi913B,  536. 
938-79  Van  Trump  v.  Sanneman,  193 
Mo.  App.  617,  187  SW  124;  Horner  v. 
Oxford  W.  &  E.  Co.,  156  N.  C.  494,  72 
SB  624;  Geo.  B.  Clifford  &  Co.  v. 
Henry   (N.  D.),  169  NW  508. 

[a]  Expense  of  drafting  report  of 
referee  and  making  copies  to  serve  are 
not  taxable.  Lemma  v.  Searle,  153 
Wis.  24,  140  NW  65. 

[b]  But  payment  of  referee's  fees 
are  not  taxable  when  referee  had  for- 
feited his  right  thereto  by  withholding 
his  report.  Hertzberg  i;.  Blvidge,  80 
Misc.  290,  142  NTS  211. 

938-80  Wadin  v.  Czuckza,  16  Ariz. 
371,  146  P  491;  Claussen  v.  Tel.  Co., 
130  La.  143,  57  S  780. 
938-81  Bradley  v.  Power  Co.,  142 
La.  49,  76  S  230;  McCaleb  v.  McCaleb, 
113  Miss.  337,  74  S  275;  Gulf  S.  E.  Co, 
V.  Mitchell,  112  Miss.  560,  73  S  577; 
Miller  v.  Eagle,  96  Ohio  106,  117  NE 
23;  Spencer  v.  Dist.  Court,  37  E.  I. 
466,  93  A  647. 

938-82  De  Borges  v.  Green,  127  Ark. 
483,  192  SW  378;  Easch  v.  Easch,  278 
111.  261,  115  NE  871;  Van  Valkenburgh 
v.  Bishop,  164  NTS  86;  Shepherd  v. 
Lumb.  Co.,  86  Or.  639,  167  P  785;  Wil- 
son V.  Wiggin,  77  W.  Va.  1,  87  SB  92. 

[a]  In  New  York  there  is  no  such 
statute.  Hertzberg  v.  Elvidge,  80  Misc. 
290,  142  NTS  211. 

[b]  In  federal  courts  stenographer's 
fees  must  be  borne  by  the  litigants  as 
there  is  no  official  stenographer  to 
take  down  and  transcribe  the  evidence. 
In  ease  the  minutes  are  written  out, 
the  party  securing  such  pays  the  addi- 
tional charge  of  transcribing.  The 
successful  party  taxes  his  share  for 
taking  the  testimony  against  his  ad- 
versary and  if  latter  wishes  a  i^ecord 
for  appeal  he  must  secure  it  for  him- 
self. If  plaintiff,  however,  refuses  to 
undertake  the  obligation  for  steno- 
graphic   services    and    defendant    pro- 
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cured  such  services  the  latter  on  be- 
ing successful  cannot  tax  such  services 
against  the  plaintiff  as  costs.  Sed- 
lacek  V.  Bryan,  192  Fed.  361. 

[c]  Unofficial  stenographer  fees  can- 
not be  taxed  as  costs.  Johnson  v.  Geh- 
rig (Mo.  App.),  204  SW  411. 

[d]  Testimony  taken  before  trial, 
stenographer  fees  taxable.  Harris  v. 
Bogers,  106  Misc.  638,  175  NY8  263. 

939-83  Megrue  v.  Megrue,  160  App. 
Div.  817,  144  NYS  957;  P.  v.  Tax 
Comrs.,  80  Misc.  557,  142  NYS  583; 
Hertzberg  v.  Elvidge,  80  Misc.  290,  142 
NYS  211. 

[a]    Service  of  writ  must  be  upon  the 
judge  and  not  on  the  clerk.     Tuttle  v. 
Hutchison,  173  la.  503,  151  NW  845. 
939-84    Griffin  v.  Flank,  79  Misc.  415, 
140  NYS  122. 

939-85  [a]  Where  court  of  equity 
appoints  stenographer  to  take  and  re- 
port testimony  his  fees  are  taxable  as 
costs  and  disbursements.  Investors' 
Syndicate  v.  Pugh,  25  N.  D.  490,  142 
NW  919. 

939-86  Jallans  v.  Rohm,  139  La.  95, 
70  S  49. 

940-88  Salo  v.  R.  Co.,  124  Minn.  361, 
145  NW  114;  Park  v.  Newell,  87  Wash. 
431,  151  P  783. 

[a]  In  California  party  is  allowed  fees 
paid  for  service  of  summons  and  sub- 
poenas, even  though  not  made  by  of- 
ficers when  she  has  paid  or  was  liable 
for  such  service.  Fay  v.  Fay,  165  Cal. 
469,  132  P  1040. 

940-89     [a]     Photo  lithographers  of 
exhibits   taxable.     Duplex   Metals   Co. 
V.  Cable  Co.,  218  Fed.  269. 
941-91     Motion  Picture  Patents  Co. 
V.  Mfg.   Co.,   232   Fed.   263. 
941-92    [a]    Addressed  to  sound  dis- 
cretion of  the  court.     Salo  v.  R.   Co., 
124  Minn.  361,  145  NW  114. 
941-93       Staley    v.    Staley,    174    NC 
640,  94  SB  407. 

[a]    Seasonable  costs  of  making  neces- 
sary map  may  be  taxed  as  a  disburse- 
ment under  Rev.  Codes,  §7169.     Kelly 
V.  Butte,  44  Mont.  115,  119  P  171. 
942-94      Bauer     Cooperage     Co.     v. 
Bwell,  149  Ky.  838,  149  SW  1137. 
942-96      Bowery  Bank  v.  Hart,   148 
App.  Div.  887,  132  NYS  1119. 
942-99      Kramer   v.  Barth,   79   Misc. 
80,   139  NYS  341. 

043-4  Seaside  v.  Co.,  87  Or.  624,  171 
P  396. 


943-5  See  Kramer  v.  Barth,  79  Mist. 
80,  139  NYS  341. 

[a]  After  mistrial,  because  of  with- 
drawal of  jurors  at  plaintiff's  request 
to  amend  complaint,  on  recovery  at 
second  trial  she  cannot  tax  the  costs 
after  notice  and  before  trial  and  for 
trial  fee  at  first  trial.  Norton  v.  E. 
Co.,  83  Misc.  159,  144  NYS  656. 
944-6  Shterk  v.  Veitch,  135  Minn. 
349,  160  NW  863;  Perlus  V.  Inv.  Co., 
95  Wash.  484,  164  P  65, 

[a]  Taxable. — ^Bauer  Cooperage  Co.  v. 
Ewell,  149  Ky.  838,  149  SW  1137. 

[b]  Recoverable  by  statute.  —  Beau- 
mont Irr.  Co.  V.  De  Laune  (Tex.  Civ.), 
173  SW  514. 

[c]  Judge  may  fix  the  allowance  to 
the  surveyor  where  clerk  refuses  to 
retax  costs  so  as  to  include  such  al- 
lowance. Cannon  v.  Briggs,  174  N.  C. 
740,  94  SB  519. 

944-7  [a]  Witness  fee  for  wife  may 
properly  be  allowed.  I.  X.  L.  Stores 
Co.  V.  Moon,  49  Utah  262,  162  P  622. 

[b]  Where  witnesses  are  employees  of 
respomdent  railroad  company,  their 
mileage  and  per  diem  is  taxable. 
Henry  v.  Ry.  Co.,  84  Wash.  633,  147 
P  425. 

[c]  Plaintiff  need  not  anticipate  ad- 
missions on  part  of  defendant  and  is 
entitled  to  recover  as  costs  fees  of 
witnesses.  Frair  v.  Caswell,  79  Wash. 
470,  140  P  564. 

944-8  [a]  Witness  is  entitled  to 
mileage,  though  party  calling  him  pro- 
vided free  transportation.  Jakiitis  v. 
R.  Co.,  133  Minn.  33,  157  NW  896. 
[b]  Limited  to  100  miles  for  witness 
living  without  the  district.  TJ.  S.  v. 
Green,  196  Fed.  255. 
946-9  Torrens  v.  Green,  115  Me.  122, 
98  A  118. 

947-10  [a]  Witness  attending  with- 
out subpoena. — Scott  v.  Dev.  Co.,  21 
Haw.  408. 

947-13  V.  S.  V.  S.  P.  Co.,  230  Fed. 
270;  American  Bank  Protection  Co.  v. 
Bank,  203  Fed.  715;  Jakutis  v.  E.  Co., 
133  Minn.  33,  157  N^  896;  Hofstetter 
V.  Sound  Trustee  Co.,  67  Wash.  537, 
122  P  6. 

948-14  IT.  S.  V.  S.  P.  Co.,  230  Fed. 
270. 

[a]  Mileage  of  witnesses  allowed 
only  for  portion  of  journey  traveled, 
within  the  state.  Chilcott  v.  Bea,  52 
Mont,  134,  155  P  1114. 
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[b]  Nonresident  witness  is  entitled 
to  mileage  actually  traveled  within 
the  state,  traveling  by  some  usual 
route.  Jakutis  v.  E.  Co.,  133  Minn.  33 
157  NW  896. 

[c]  Non-resident  of  state. — Kohlhag- 
en  V.  Cardwell  (Or.),  184  P  261. 
948-15  Central  of  Ga.  E.  Co.  v.  Mc- 
Gilvary  (Ala.  App.),  77  S  938. 
949-16  [a]  Expert  witnesses. — Chad- 
wick  V.  Ins.  Co.,  158  N.  C.  380,  74  SE 
115. 

949-17  Kinderman  c.  Hersch,  53 
Colo.  561,  129  P  228. 
949-18  Independent  Pack.  Co.  v. 
Burns,  168  111.  App.  482;  Loyd  v. 
Drainage  Co.,  132  Minn.  478,  157  NW 
592;  Low  V.  McDonald,  90  Wash.  122, 
155  P  748. 

950-20  Price  v.  Ins.  Co.,  28  Ida. 
136,  152  P  805;  Low  v.  McDonald,  90 
Wash.  122,  155  P  748. 
[a]  In  Montana  it  must  be  shown  that 
evidence  expected  could  reasonably  be 
offered  as  relevant  to  issues.  In  re 
Gallatin  Irr.  Dist.,  48  Mont.  605,  140 
P  92. 

950-21  Eodriguez  v.  Teixeira,  17 
Haw.  489;  Midgett  v.  Vann,  15S  N.  C. 
128,  73  SE  801;  Hyman  v.  Devereux, 
65  N.  C.  588;  Altgelt  v.  Callaghan 
(Tex.  Civ.),  144  SW  1166;  Ham  v.  Ey. 
Co.  (Wash.),  181  P  898. 
951-25  Magoon  v.  Lord- Young  Co., 
23  Haw.  187;  Scott  v.  Dev.  Co.,  21 
Haw.  408.  See  Kuratle  v.  Pyle  (Del. 
Ch.),  107  A  788. 

[a]  Revisal,  §2803,  provides  for  al-, 
lowance  for  expert  witnesses.  But 
where  experts  are  subpoened  by  de- 
fendant and  not  tendered  or  sworn  be- 
cause a  nonsuit  was  granted  the  costs 
of  such  experts  cannot  be  taxed 
against  the  plaintiff.  Chadwick  v. 
Ins.  Co.,  158  N.  C.  380,  74  SE  115. 
952-31  Chesbrough  Lumb.  Co.  v. 
Cireuit  Judge,  190  Mich.  539,  157  NW 
23.  But  see  The  Vera,  229  Fed.  S57, 
144  CCA  17. 

952.;32  [a]  In  Illinois  witness  must 
make  afS.davit  (1)  of  number  of  days 
he  actually  attended,  and  (2)  that 
such  attendance  was  at  the  instance  of 
one  or  both  of  the  parties  or  his  at- 
torney. Witness  need  not  state  the 
particular  term  of  court  at  which  he 
attended.  IiLdependent  Packing  Co.  v. 
Bums,  168  m.  App.  482. 
953-33  [a]  In  Mississippi  unless 
witnesses   make   affidavit   required   un- 
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der  Code,  1906,  §§2200,  2201,  their  fees 
cannot  be  taxed.     Cohn  v.  Woods^  105 
Miss.  716,  63  S  221. 
953-34     Franconi  v.  Graham,  89  Or. 
619,  174  P  548. 

[a]  Reasonable  fees  paid  interpreter, 
necessary  to  procure  testimony  of 
witnesses  are  taxable  as  costs  of  pre- 
vailing party.  Hall  v.  Lumb.  Co.,  61 
Wash.  361,  112  P  369. 
953-35  Dewell  v.  R.  Co.,  54  Mont. 
350,  170  P   753. 

953-36  Hanna  v.  Buford  (Mo.  App.), 
194  SW  517.  But  see  Dannhauer  v. 
Young  (Ind.  App.),  122  NE  589. 

[a]  Where  venue  is  changed,  costs 
must  be  allowed  as  provided  by  stat- 
ute.    Butler  Bros.  v.  Schmidt,  32  N.  D. 

360,  155  NW  1092. 

954-37  [a]  Expenses  of  bond  to 
release  attachment  cannot  be  taxed. 
Smith  V.  Bonding  Co.,  160  N.  C.  574, 
76  SE  481. 

[b]  Fees  paid  for  an  official  search 
are  included  among  taxable  disburse- 
ments. Eose  V.  Swarthout,  73  Misc. 
583,  133  NYS  557. 

[c]  Consular  fees  for  taking  deposi- 
tions. Duplex-Metals  Co.  v.  Cable  Co., 
218  Fed.  269. 

[d]  Reasonable  premium  paid  for  a 
supersedeas  bond  may  be  taxed  as 
costs  only  when  such  bond  is  given  by 
a  fiduciary.  Hull  v.  Burr,  63  Fla.  440, 
57   S  616. 

955-39  First  Nat.  Bk.  v.  Watson, 
277  111.  186,  115  NE  156. 
955-43  [a]  Costs  of  printing  evi- 
dence not  taxable  by  appellant  where 
it  was  unnecessary,  having  been  made 
part  of  record.  Eoss  v.  Stamford,  88 
Conn.  260,  91  A  201. 

[b]  In  North  Carolina  by  rule  of 
court.  Hardy  v.  Ins.  Co.,  167  N.  C. 
569,  83  SE  801. 

[c]  Sums  paid  for  transcript  of  evi- 
dence for  use  of  counsel  are  not  tax- 
able as  costs.    Salo  v.  E.  Co.,  124  Minn. 

361,  145  NW  114. 

956-44  [a]  Where  a  third  pleading 
Is  filed  and  stricken  as  insufficient 
treble  costs  are  allowed.  Voorhees  v. 
Exp.  Co.,  243  Mo.  418,  147  SW  783. 
[b]  Increased  costs  under  §3258  Code 
Civ.  Proc. — See  Assets  Collecting  Co. 
V.  Myers,  170  App.  Div.  265,  155  NYS 
1088;  Yankowitz  v.  Arkin,  157  NYS 
995;  Fernald  v.  Walker,  148  NYS  399. 
957-49  Tuscaloosa  v.  Hill,  14  Ala. 
App.  541,  69  S  486;  Boyer  v.  Everetts, , 
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185  Ind.  272,  113  NE  1003;  Johnson  v. 
Bank,  57  Ind.  App.  348,  107  NE  35; 
Stephenson  v.  Bank,  160  Mo.  App.  47, 
141  SW  691;  Macleay  Est.  Co.  y.  Miller, 
85  Or.  623,  167  P  575;  Deveny  v.  Cook, 
70    W.  Va.  282,  73   SE  921. 

[a]  Where  change  of  venue  was  had. 
A  ruling  of  court  to  which  a  change 
of  venue  was  had  refusing  to  retax 
costs  accruing  is  not  appealable, 
though  other  court  had  refused  juris- 
diction, but  the  appeal  will  be  dis- 
missed, without  prejudice  to  manda- 
mus proceedings  to  determine  which 
court  should  take  jurisdiction.  Asbell 
V.  Aldrich,  95  Kan.  313,  147  P  1126. 

[b]  A  subsequent  judge  can  hear  mo- 
tion to  retax.  Chadwick  v.  Ins.  Co., 
158  N.  C.  380,  74  SE  115. 

[c]  Under  circuit  court  rale  23,  an 
appeal  must  be  taken  within  ten  days 
after  taxation  by  clerk.  Snyder  v. 
McCarthy,  197  Fed.  166,  116  CCA  390. 
958-50  Houston,  etc.  R.  wo.  v.  Mont- 
gomery (Tex.  Civ.),  189  SW  350.  See 
Equitable  Trust  Co.  v.  KirchhofE,  140 
NYS  373. 

[a]  An  execution  on  a  judgment  for 
costs  will  not  be  quashed  because  the 
taxation  is  erroneous.  Devsny  v.  Cook, 
70   W.  Va.   282,  73   SE  921. 

[b]  Erroneous  taxation  of  costs  can- 
not be  reviewed  by  petition  for  writ 
of  prohibition.  Pope  Mfg.  Co.  v.  Co., 
208  Fed.  406,  125  CCA  5(J8. 
959-53  [a]  Under  Act  1911,  p.  90. 
Friddle  v.  Braun,  7  Ala.  App.  429,  61 
S  57. 

959-54  Mojave  &  B.  E.  Co.  v.  Cud- 
deback,  28  Cal.  App.  439,  152  P  943. 
960-58  [a]  This  formal  procedure 
has  been  held  not  to  be  required  in 
cases  appealed  from  an  inferior  court. 
McLeod  V.  District  Court,  39  Nev.  337, 
157  P  649. 

960-61     [a]    Notice  filed  and  served 
within  two  days  is  sufficient  without 
actually  making  motion  to  retax  with- 
in that  time.     Lind  v.  Weber,  36  Nev. 
623,  134  P  461,  135  P  139,  141  P  458, 
50  LEA  (NS)  1046. 
960-63    Eosebrock  Butter  &  Egg  Co. 
V.  Jorisch,  157  NYS  234.     See  Weston 
V.  Lumb.  Co.  (N.  C),  86  SE  186. 
[a]     May  be  acted  upon  at  a  subse- 
quent term  where  motion  for  new  trial 
is  pending.     Silex  Sav.  Bank  v.  Ellis, 
162  Mo.  App.  396,  142  SW  796. 
961-65     Central  of  Ga.  E.  Co.  v.  Mc- 
Gilvary    (Ala.  App.),  77  S  938. 


[a]  After  the  term  at  which  decree 
was  entered,  a  motion  being  made  to 
correct  the  journal  entry  which  was 
done,  the  court  also  upon  further  evi- 
dence properly  retaxed  certain  costs. 
Locke  V.  Cope,  94  Kan.  137,  146  P  416. 

[b]  Motion  to  retax  after  adjourn- 
ment may  be  made  for  relief  from  im- 
proper taxation  but  not  to  have  his 
adversary  taxed  therewith.  Archer  v 
Cole  (Tex.  Civ.),  157  SW  1183. 
961-68  [a]  The  legality  of  the 
costs  may  be  considered  on  a  motion  to 
retax.  Chadwick  v.  Ins.  Co.,  158  N.  C. 
380,  74  SE  115. 

962-70  [a]  Where  no  showing  is 
made  in  opposition,  and  cost  bill  was 
properly  verified,  and  testimony  given 
in  support  thereof  the  court  cannot  re- 
tax the  costs.  Fay  v.  Fay,  165  Cal. 
469,  132  P  1040. 

962-72  [a]  On  objection  to  costs 
hearing  must  be  held  whether  parties 
appear  or  not.  Torres  v.  Irizarry,  18 
P.   E.   337. 

[b]  On  motion  to  retax  where  wit- 
ness' affidavits  are  introduced  in  evi- 
dence, it  is  proper  to  allow  defendant 
to  also  file  affidavits  as  evidence.  Inde- 
pendent Packing  Co.  v.  Burns,  168  111. 
App.  482. 

962-73  Miller's  Trustees  v.  Smith, 
114  Va.  619,  77  SE  462. 
963-80  Mitchell  v.  Art  Institute, 
269  111.  381,  109  NE  1008;  Jackson  v. 
Tack  Co.,  191  HI.  App.  375;  Van  Dyke 
i\  Ins.  Co.,  174  N.  C.  78,  93  SE  444; 
St.  Louis  E.  Co.  V.  Kelly  (Tex.  Civ.), 
173  SW  540;  Guerra  v.  Guerra  (Tex. 
Civ.),  158  SW  191;  Walter  Box  Co.  v. 
Blackburn  (Tex.  Civ.),  157  SW  220; 
Simpson  Logging  Co.  v.  Chehalis  Coun- 
ty, 80  Wash.  245,  141  P  344.  See  Eose 
V.  O'Brien,  77  W.  Va.  316,  87  SE  378. 

[a]  -Imposing  terms. — Where  costs  are 
improperly  taxed  it  is  error  to  impose 
terms  on  the  party  as  a  condition  pre- 
cedent to  obtaining  a  review.  Corbett 
V.  Ey.  Co.,  28  N.  D.  136,  148  NW  4. 

[b]  Motion  to  review  must  point  out 
how  the  moving  party  was  aggrieved 
under  circuit  court  rule  33.  McGowan 
V.  Paul,  156  Wis.  214,  145  NW  666. 
964-81  Tuscaloosa  v.  Hill,  14  Ala. 
App.  541,  69  S  486. 

964-82  [a]  In  Oregon  a  bill  of  ex- 
ceptions covers  both  the  merits  and 
the  objection  to  the  cost  bill.  Wade  V, 
Sugar  Co.,  71  Or.  75,  142  P  350. 
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964-83  Engel  v.  Ehret,  21  Cal.  App. 
112,  130  P  1197.  \ 

[a]  Order  refusing  to  retax  costs  is 
not  appealable.  White  v.  Stout,  72 
Wash.  62,  ,129  P  917. 

[b]  Eeviewable  only  on  appeal  from 
judgment.  —  Ferris  ».  McNally,  45 
Mont.  20,  121  P  889. 

[c]  In  Missouri,  etc.  Parkes  v.  Wool- 
sey,  185  Mo.  App.  35,  171  SW  948. 

[d]  Judgment  for  defendant  being 
set  aside  and  new  trial  ordered,  plain- 
tiff is  entitled  to  re-taxation  of  costs. 
Waldo  V.  Wilson,  174  N.  C.  767,  94  SE 
715. 

[e]  Supreme  Court  will  not  reverse  on 
question  of  costs  alone. — Scott  v.  Pin- 
kerton  (la.),  168  NW  117. 
965-84  Swearingen  v.  Myers  (Tex. 
Civ.),  143  SW  664.  But  see  McCas- 
key  V.  By.  Co.,  154  la.  652,  135  NW  6. 
965-88  Scott  V.  Pinkerton  (la.),  168 
NW  117;  Cunningham  v.  Friendly,  76 
Or.  16,  147  P  752.  See  Kiuderman  v. 
Hersch,  53  Colo.  561,  129  P  228. 

[a]  As  to  counsel  fees. — Crowell  v. 
Dubois  (E.  I.),  82  A  264. 

966-90  [a]  Failure  to  file  and  serve 
cost  bill  waives  right  to  costs.  Grif- 
fith V.  Welbanks  &  Co.,  26  Cal.  App. 
477,  147  P  986. 

[b]  Error  In  erroneous  taxation  is 
waived  by  failure  to  move  for  new 
trial  or  arrest  of  judgment  within  time 
prescribed.  Eamsey  v.  Eothwell,  168 
Mo.  App.  271,  153  SW  792. 

[c]  By  appealing  a  party  does  not 
waive  the  right  to  object  to  erroneous 
taxation  of  costs.  Marshall  v.  Hat- 
field, 138  NTS  733.  ' 

[d]  Allowance  by  appellate  court. — ^If 
costs  are  not  taxed  and  allowed  in  the 
lower  court  they  cannot  be  allowed  in 
appellate  court.  Lopez  v.  Ah  Man,  7 
Haw.  1. 

966-92  Moser  v.  Summers,  172  Ky. 
553,  189   SW  715. 

967-94  Alston  v.  Holt,  172  N.  C.  417, 
90  SE  434. 

967-95  The  President,  213  Fed.  121; 
Jordan  v.  Jordan,  175  Ala.  640,  57  S 
436;  Collins  v.  Burkhalter,  144  Ga. 
695,  87  SE  888;  German  Alliance  Ins. 
Co.  V.  Hawes,  18  Ga.  App.  338,  89  SE 
527;  Poplarville  Sawmill  Co.  v.  Driver 
&  Co.,  17  Ga.  App.  674,  88  SE  36; 
Perry  v.  Pub.  Co.,  17  Ga.  App.  80,  86 
SE  93;  Simms  v.  Stevedoring  Co.,  169 
App.  Div.  582,  155  NTS  440;  Seller  v. 
Klugman,  164  App.  Div.  926,  149  NYS 


436;    Wetzel  v.  Barhite,  93  Miac.  496, 

157  NYS  297.  Contra,  Martin  v.  Eich- 
mond  C.  O.  Co.,  194  Mo.  App.  106,  184 
SW  127. 

[a]  Where  husband's  divorce  action 
had  been  dismissed  with  costs,  and 
later  wife  sues  for  divorce,  the  hus- 
band may  defend  action  but  he  cannot 
ask  affirmative  relief  on  the  grounds 
of  his  previous  action  until  the  costs 
of  such  previous  action  have  been  paid. 
Hasse  v.  Hasse,  149  App.  Div.  775,  134 
NYS  83. 

[b]  The  rule  does  not  apply  to  pro- 
ceedings in  continuance  of  the  same 
action  after  demurrer  has  been  sus- 
tained. Cannon  v.  E.  Co.,  101  S.  C. 
502,  86  SE  4. 

[c]  Costs  upon  former  trial  which  has 
been  reversed,  must  be  paid,  before  re- 
trial, and  the  court  has  power  to  stay 
proceedings  until  such  coats  are  paid. 
Weile  V.  Sturtevant,  176  Cal.  767,  169 
P  685. 

969-96      Halpern  v.   Langrock   Bros. 
Co.,  93  Misc.  324,  157  NYS  1098. 
969-97     [a]     Although  the  time  al- 
lowed  for  payment  has  not   elapsed. 
In  re  McTevey's  Estate,  93  Misc.  384, 

158  NYS  136. 

969-98  Simms  v.  Stevedoring  Co., 
169  App.  Div.  582,  155  NYS  440;  Tafel 
V.  Tafel,  169  App.  Div.  417,  155  NYS 
164. 

970-3  But  see  Central  of  Ga.  Ey. 
Co.  V.  Chambers,  197  Ala.  93,  72  S  351. 
971-7  [a]  In  what  proceedings. — In 
re  McTevey'a  Estate,  93  Misc.  384,  158 
NYS  136. 

971-8     CoTitra.— Perry  v.  Pub.  Co.,  17 
Ga.  App.  80,  86  SE  93. 
972-13    Tindell  v.  Eobbins,  136  Tenn. 
321,  189  SW  684. 

973-16  Lake  Agricultural  Co.  v. 
Brown,  186  Ind.  30,  114  NE  755;  Car- 
ter V.  Eichart  (Ind.  App.),  114  NE 
110;  Tarpey  v.  E.  Co.,  163  NYS  267; 
Porboner  v.  Miller,  163  NYS  199;  Web- 
er V.  Transit  Co.,  158  NYS  62'3;  Brit- 
ish-American T.  Co.  V.  United  States 
F.  &  G.  Co.,  176  App.  Div.  901,  162 
NYS  933;  Sullivan  v.  Hoe,  97  Misc. 
197,  162  NYS  761;  Summers  v.  E.  Co., 
173  N.  C.  398,  92  SE  160;  Windsor  v. 
Holloway,  84  Or.  303,  164  P  1177. 
973-17  Porboner  v.  Miller,  161  NYS 
306. 

973-18  [a]  Or  by  plea  in  abate- 
ment.—  German  Alliance  Ins.  Co.  v. 
Hawea,   18   Ga.  App.   338,  89   SE   527j 
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Atlantic  Coast  Line  E.  Co.  v.  Harris, 
18  Ga.  App.  40,  88  SE  797;  Poplarville 
Sawmill  Co.  v.  Driver  &  Co.,  17  Ga. 
App.  674,  88  SE  36. 
973-19  [a]  Payment  of  costs  Is  no 
waiver  of  the  right  to  review  on  ap- 
peal of  any  issue.  Boone  v.  Boone,  159 
la.  284,  137  NW  1059,  141  NW  938. 
[b]  Objecting  to  amended  pleading. 
Where  statute  provides  that  on  the 
overruling  of  a  demurrer,  defendant 
may  plead  anew  on  payment  of  costs, 
and  penally  for  failure  to  pay,  a  plain- 
tiff does  not  waive  payment  of  costs 
"joy  failing  to  object  before  adjourn- 
ment on  second  day  of  term  following 
the  term  when  demurrer  was  overruled 
to  the  Sling  of  an  amended  pleading. 
Rollins  V.  Power  Co.,  112  Me.  175,  91 
A  837. 

974-20  See  Leslie  v.  Carter,  268  Mo. 
420,  187  SW  1196. 

974-22  But  see  Armentrout  v.  Lam- 
bert ("W.  Va.),  98  SE  731.  Comp.  Pur- 
lus  V.  Silver,  71  Wash.  338,  128  P  661. 
974-23  [a]  Apiflication  to  hare  real 
party  in  interest  pay  costs  may  be 
either  by  order  to  show  cause  or  by 
notice  of  motion.  Chambers  v.  Bacon, 
153  App.  Div.  194,  138  NYS  337. 
974-25  Armentrout  v.  Lambert  (W. 
Va.),  98  SE  731. 

[a]  Order  granting  restitution  of 
costs  on  reversal  may  be  enforced  by 
execution.  Drescher  Eotberg  Co.  v. 
Landeker,  82  Misc.  441,  143  NYS  1050. 

[b]  Exemption  against  execution  for 
costs  cannot  be  claimed  by  either 
party.  Morscheimer  v.  Wood  (Ala.), 
78  S  200. 

975-27    Maourda  v.  Fuller,  225  Mass. 

341,  114  NB   366. 

975-29    Van  Ness  v.  Cantine,  4  Paige 

(N.   Y.)    55;      Eoberts  v.   Connelle,   71 

Tex.   11,  8   SW  626. 

976-31     See     Connellee     v.    Blanton 

(Tex.    Civ.),    163    SW   407. 

[a]      Execution   cannot  Issue   for  five 

days  after  service  of  notice  of  bill  of 

costs.     Buxo  V.  Biixo,  18  P.  E.  188. 

976-33    Van  Trump  v.  Sanneman,  193 

Mo.  App.  617,  187  SW  124. 

977-34     Bernard  v.  Cowen,  82  Misc. 

384,  143  NYS  757. 

977-35     Southern  B.  T.  &  T.  Co.  v. 

Mitchell,  145  Ga.  539,  89  SE  514. 

977-36  Camp  t;.  Mprgan,  21  111.  255; 

Newkirk   )■.  Chapron,  17  111.  344;   Eed- 

dick  V.  Cloud,  7  111.  670;  Ambrosius  f. 

Q'Parrell,  161  111.  App.  80;  Van  Trump 


V.  Sanneman,  193  Mo.  App.  617,  1S7 
SW  124. 

978-42  ■  Henning  U.  Camacho,  181 
App.  Div.  856,  169  NYS  284;  Hollan- 
der V.  Kovacs,  169  NYS  283. 

[a]  In  Colorado,  costs  in  supreme 
court  are  taxable  under  the  rules,  in- 
dependent of  statute.  Milner  Bank  & 
Trust  Co.  V.  Whipple's  Estate,  61  Colo. 
442,  158  P  811. 

[b]  The  supreme  court  has  no  power 
to  allow  costs  on  appeal.  Ochoa  1). 
Succession  of  Lanza,  17  P.  E.  701; 
Martinez  v.  Pagan,  Lopez  &  Co.,  17 
P.  E.  582. 

979-43  Underwood  v.  E.  Co.,  100 
Neb.  507,  160  NW  738. 
979-44  Stennick  v.  Jones  (CCA), 
256  Fed.  354;  The  Bronx,  250  Fed. 
843,  163  CCA  157;  Hupp  v.  Superior 
Court,  22  Cal.  App.  162,  133  P  987; 
Oasebolt  v.  Hall,  177  Ky.  394,  197  SW 
839;  Carroll  v.  James,  162  N.  C.  510, 
77  SE  337;  McCargar  v.  Moore,  88  Or. 
682,  157  P  1107,  171  P  587,  173  P  258; 
Pinckney  v.  Knowles  (S.  C),  99  SE 
354;  First  Nat.  Bank  v.  Badham, 
90  S.  C.  394,  73  SE  778;  Portland  v. 
Am.  Surety  Co.,  79  Or.  38,  153  P  786, 
154  P  121. 

[a]  Appeal  from  justice's  court. — Un- 
der §§924,  978,  980,  Code  Civ.  Proc, 
prevailing  party  is  entitled  to  costs 
regardless  of  whether  recovery  is  un- 
der $300.  Healey  v.  Superior  Court, 
167  Cal.  22,  138  P  687. 

[b]  Where  both  parties  prevail  costs 
will  be  divided  equally.  Field  v.  Hudr 
son,  20  N.  M.  178,  147  P  283. 

[c]  "Prevailing  party"  has  reference 
to  prevailing  interest  and  not  neces- 
sarily to  the  prevailing  person.  Where 
several  defendants  severally  appeal, 
they  constitute  but  one  party  and  are 
entitled  to  a  single  bill  of  costs.  Gertz 
V.  Light  Co.,  153  Wis.  475,  140  NW 
312. 

979-45  In  re  United  F.  &  T.  Co. 
Store,  242  Fed.  105;  Standard,  etc. 
Co.  i;.  New  York,  165  NYS  81;  Varn 
V.  Gonzales  (Tex.  Civ.),  193  SW  1132; 
Milwaukee,  etc.  Die  Co.  v.  Ins.  Co., 
164  Wis.  298,  159  NW  938. 
980-46  Kretz  v.  Storage  Co.,  127 
Minn.  304,  149  NW  955. 
fa]  Inflated  claim. — A  claim  inflated 
for  the  purpose  of  vesting  a  higher 
court  with  jurisdiction  on  appeal  may 
be  transferred  to  th^  IpwQi  QQijrt  'wUll 
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costs  attached.    French  v.  Lumb.  Co., 
141  La.  18,  74  S  575. 
980-47      Burnett  v.   Senn,  93    S.   C. 
316,  76  SE  820, 

980-48  Campbell  v.  Tel.  Co.,  108 
Ark.  569,  158  SW  1085;  Turst  v.  Co., 
282  111.  366,  118  NE  763;  Brown  v. 
Green,  133  La.  725,  63  S  303;  Eosen- 
kranz  v.  Wolf,  87  N.  J.  L.  211,  93  A 
584;  Bunting  v.  Bunting,  87  N.  J.  Eq. 
20,  99  A  840;  Meisel  v.  Trust  Co.,  167 
NY8  143;  Croelier- Wheeler  Co.  V.  Gen- 
esee Co.,  167  NTS  141;  Strickland  v. 
By.  Co.,  107  8.  C.  521,  93  SE  187. 
[a]  On  appeal  from  overruling  of  de- 
murrer costs  in  appellate  division  are 
discretionary,  but  on  appeal  to  court 
of  appeals  costs  follow  as  a  matter  of 
course.  Vogel  Co.  v.  Wolff,  160  App. 
Div.  831,  145  NTS  1085. 
981-49  Wilson  v.  Chesley,  23  Cal. 
App.  630,  138  P  958;  Sprague  v.  Stead, 
56  Colo.  538,  139  P  544;  Eose  v.  Stod- 
dard, 181  ni.  App.  405;  Friedenwald 
V.  Burke,  123  Md.  511,  91  A  461;  Con- 
tinental State  Bank  v.  Trabaue  (Tex. 
Civ.),  150  SW  209. 

9S1-50  Wiley  v.  Hart,  74  Wash.  142, 
132  P  1015. 

981-51  Putnam  v.  Trust  Co.,  223 
Mass.  199,  111  NB  969;  Farmers'  Sec. 
Bank  v.  Verry  (N.  D.)^172  NW  867. 
[a]  Where  both  sides  appealed  and 
neither  wholly  succeeded  there  will  be 
no  costs  allowed.  Standard  Plunger 
Elevator  Co.  v.  Stokes,  212  Fed.  893, 
129  CCA  413. 

981-52  [a]  Party  not  appearing 
cannot  recover  costs.  Gentry  v. 
Krause  (Wash.),  180  P  474. 
982-54  Lampkin  v.  Irwin  (Ala.),  79 
8  300.  See  Bell  v.  Bank,  188  Mo.  App. 
383,  174  SW  196. 

[a]  When  an  appeal  is  dismissed  on 
respondent's  motion,  for  lack  of  juris- 
diction to  hear  the  appeal,  respondent 
is  the  prevailing  party.  Portland  & 
O.  C.  E.  Co.  V.'  Doyle,  86  Or.  206,  167  P 
270,  168  P  291. 

982-55  Comp.  Diana  Shooting  Club 
V.  Kohl,  156  Wis.  257,  145  NW  815. 
[a]  Where  judgment  is  affirmed  but 
amount  reduced  appellant  is  entitled 
to  costs.  Brown  v.  Kolb,  95  S.  C.  217, 
78  SE  894. 

982-56  Adams  v.  Duvall,  20  Ga. 
App.  205,  92  SE  955;  Marks  v.  Brem- 
mer,  186  Ind.  434,  116  NE  738;  Mac- 
Gillis  V.  Alcona,  197  Mich.  40,  163  NW 
485;  Bwn?tt  V,  Sqbd,  93  S,  C  316,  76 


SE  820;  Jeremy  F.  &.  G.  Co.  v.  Mellen, 
50  Utah  49,  165  P  791;  Douglas  Land 
Co.  V.  Thayer  Co.,  113  Va.  239,  74  SE 
215;  Hillyard  v.  Carabin,  96  Wash.  366, 
165  P  381;  Rugger  v.  Hammond,  95 
Wash.  85,  163  P  408. 
[a]  Where  judgment  is  reduced  from 
$10,000  to  $1000  the  defendant  is  tne 
party  substantially  prevailing.  Bel- 
mont V.  McAllister,  116  Va.  285,  81 
SE  81. 

983-59  State  B.  v.  Lane  (Okl.),  166 
P  160;  Abney  v.  Bank  (Tex.  Civ.)  152 
SW  734;  Hathaway  v.  Mines  Co.,  42 
Utah  520,  132  P  388;  Phoenix  Assur. 
Co.  V.  E.  Co.,  94  Wash.  323,  162  P  619., 
See  Fitzpatrick  v.  R.  Co.,  121  Minn. 
370,   141    NW   485. 

[a]  Appellant  refusing  to  accept  a 
release  of  errors  tendered  before  ap- 
peal cannot  recover  costs  on  appeal. 
Virginia  Supply  Co.  v.  Calfee,  71  W. 
Va.  300,  76  SE  669. 

[b]  If  appellant  fails  to  comply  with 
rule  of  court  requiring  lines  of  ab- 
stract to  be  numbered  the  supreme 
court  may  tax  all  costs  .  on  appeal 
against  him,  even  though  the  cause  is 
reversed,  as  a  penalty  for  violating  the 
rule.  Wisner  v.  Nichols,  165  la.  15, 
143  NW  1020. 

[c]  Olerk  of  couxt  liable  for  official 
negligence. — Where  papers  in  a  case 
were  lost  by  the  clerk  through  negli- 
gence he  will  be  required  to  pay  the 
costs  of  issuance  of  citation  and  serv- 
ice on  him  for  the  purpose  of  bringing 
up  papers.  Parrish  v.  S.,  67  Tex.  Cr. 
558,  150  SW  453. 

[d]  Improper  brief  is  ground  for 
denying  costs  to  appellant,  notwith- 
standing case  is  reversed.  Hess  v. 
Kennedy,  171  NTS  51. 

984-63  Humboldt  County  v.  Ward 
Bros.,  163  la.  510,  145  NW  49;  Gulf, 
etc:  Co.  V.  Moore  (Tex.  Civ.),  188  SW 
24;  St.  Louis,  B.  &  M.  By.  Co.  v. 
Gould  (Tex.  Civ.),  165  SW  13;  Adams 
V.  State  (Tex.  Civ.),  146  SW  1086; 
Hudson  V.  Jones  (Tex.  Civ.),  143  SW 
197;  Shannon  v.  Buttery  (Tex.  Civ.), 
140   SW   858. 

985-65  Stephenson  v.  Luttrell  (Tex. 
Civ.),  160  SW  666;  Marks  v.  Seattle, 
88  Wash.  61,  152  P  706. 
985-66  Harbison  v.  Hammons,  113 
Ark.  120,  167  SW  849;  Whitibington  v. 
Co.,  142  La.  322,  76  S  754;  Shotwell  v. 
Shotwell,  85  N.  J.  Eq.  101,  95  A  365; 
Stocking  V.  Mfg.  Co.   153  NTS  195, 
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986-67  Brace  &  Hergert  Mill  Co.  v. 
Burbank,  87  Wash.  356,  151  P  803. 
986-69  Louisville  &  N.  E.  Co.  v. 
Stewart,  241  U.  S.  261,  36  Sup.  Ct.  586, 
60  L.  ed.  989;  Deming  v.  Carlisle  Pack- 
ing Co.,  226  U.  S.  102,  33  Sup.  Ct.  80, 
57  L.  ed.  140  (dismiss.  62  Wiash.  455, 
114  P  172);  Southern  Ry.  Co.  v. 
Cooper,  245  Fed.  857,  158  CCA  197; 
School  Dist.  V.  Hill  (Ariz.),  175  P  73; 
Atlas  Copper  Co.  v.  Eyring,  19  Ariz. 
597,  173  P  947;  Head  Hotel  Co.  v. 
Wilson,  19  Ariz.  566,  173  P  417;  Wil- 
liams V.  Pub.  Co.,  18  Ariz.  534,  164  P 
317;  Baca  v.  Shoe  Co.,  18  Ariz.  386, 
161  P  884;  Miller  v.  Oliver,  174  Cal. 
404,  163  P  357;  Lapiqiie  v.  Agoure, 
170  Cal.  79,  148  P  517;  Huber  v.  Shed- 
oudy  (Cal.),  181  P  63;  Lieman  v.  Golly 
(Cal.),  174  P  33;  Levings  v.  By.  Co. 
(Cal.),  173  P  87;  Findlay  v.  Lindsay 
(Cal.  App.),  184  P  883;  First  National 
Bank  v.  Coplen  (Cal.  App.),  179  P  708; 
Klimm  v.  Co.  (Cal.  App.),  175  P  908; 
Johnson  v.  Co.,  29  Cal.  App.,  52,  155  P 
134,  136;  Knights  of  Maccabees  r.  Pel- 
ton,  21  Colo.  App.  185,  121  P  949;  Mil- 
ler V.  Walker  (Ga.  App.),  97  SE  869; 
Hardy  v.  Truitt,  20  Ga.  App.  529,  93 
SE  149;  Banks  v.  Giles,  20  Ga.  App." 
97,  92  SE  651;  Holmes  v.  Bank,  19 
Ga.  App.  810,  92  SE  298;  Chabble  v. 
O'Neal,  19  Ga.  App.  809,  92  SB  288; 
Wimberley  v.  Mixture  Co.,  19  Ga.  App. 
809,  92  SE  286;  Georgian  Co.  v.  Kin- 
ney, 19  Ga.  App.  732,  92  SB  31;  Sea- 
■  board  Air  L.  Ey.  v.  Vaughn,  19  Ga. 
App.  397,  91  SB  516;  Eealty  Board  & 
M.  Co.  V.  Harley,  19  Ga.  App.  186,  91 
SE  254;  Hancock  v.  Co.,  19  Ga.  App. 
185,  91  SB  246;  Campbell  v.  Co.,  19 
Ga.  App.  71,  90  SE  982;  Coker  &  Son 
V.  Lipscomb,  17  Ga.  App.  506,  87  SB 
704;  Nelson  v.  Lumb.  Co.,  30  Ida.  451, 
165  P  1125;  Kotite  v.  Surety  Co.,  191 
m.  App.  555;  Mayer  Bros.  Co.  v.  Par- 
ent!, 176  111.  App.  300;  Wilkins 
V.  Co.  (la.),  174  NW  231;  Edel- 
ston  V.  Edelston,  173  Ky.  252,  190  SW 
1083;  True  Tag  Paint  Co.  v.  Wellman, 
142  La.  1038,  78  S  109;  LomBardi  v. 
Forte,  226  Mass.  529,  116  NB  399;  Wal- 
lace V.  Ins.  Co.,  174  Mo.  App.  110,  167 
SW  1028;  White  v.  Bast  Side  L.  Co., 
84  Or.  224,  161  P  969,  164  P  736;  Wen- 
Iger  V.  Wenger,  51  Pa.  Super.  612; 
Davis  V.  Teal  (Tex.  Civ.),  200  SW 
1166;  Dodson  v.  Bolard  (Tex.  Civ.), 
150  SW  317;  S.  v.  Mclatosh,  165  Wis. 


596,  162  NW  670.  See  Kappes  v.  Lin- 
seed Co.,  182  HI.  App.  68. 

[a]  On  money  judgments  only  are 
such  damages  allowed.  Ornelas  v.  New- 
burger  &  Co.,  139  La.  832,  72  S  372. 

[b]  Appellee  must  pay  for  the  "dam- 
ages in  his  answer.  Lavergne  v.  Eous- 
sel,  139  La.  915,  72  S  453. 

[c]  Motion  will  be  denied  where  judg- 
ment to  which  exception  is  taken  is 
the  refusal  of  an  interlocutory  injunc- 
tion and  not  a  money  judgment.  Furr 
V.  Bank,  139  Ga.  815,  78  SB  181. 

[d]  Where  there  is  evidence  to  sustain 
the  verdict,  though  conflicting,  and 
there  is  no  question  of  law  involved, 
the  judgment  will  be  sustained  and  ten 
per  cent  damages  may  be  allowed. 
Texas  &  P.  Ey.  Co.  v.  Prater,  229  U.  S. 
177,  33  Sup.  Ct.  637,  57  L.  ed.  1139,  aff. 
183  Fed.  574,  106  CCA  120. 
988-71  Cairo,  T.  &.  S.  E.  Co.  v. 
Brooks,  112  Ark.  298,  166  SW  167; 
Huber  v.  Shedoudy  (Cal.),  181  P  63; 
Weinstock-Nichols  Co.  v.  Courtney,  26 
Cal.  App.  445,  147  P  218;  Koelling  V. 
Waehsning,  174  111.  App.  321;  Tex.  & 
P.  E.  Co.  V.  Erwin  (Tex.  Civ.),  180  SW  • 
662.  See  Brewster  v.  Miller.  32  S.  I>. 
187,  142  NW  467. 

988-72  Mounce  v.  Garrett,  19  Ariz. 
304,  169  P  458;  Willis  v.  Ivy,  16  Ariz. 
120,  141  P  570;  Matthews  v.  Mitchell 
Bros.  (Tex.  Civ.),  186  SW  256;  First 
Texas  State  Ins.  Co.  v.  Pipe  (Tex. 
Civ.),  184  SW  278;  Simmang  v.  Smith 
(Tex.  Civ.),  150  SW  494;  Dillard  v. 
Bank  (Tex.  Civ.),  143  SW  682. 
988-73  Southern  Ey.  Co.  v.  Gadd, 
233  V.  S.  572,  34  Sup.  Ct.  696,  58  L. 
ed.  1099;  Eoberts  v.  Buckingham,  172 
Cal.  458,  156  P  1018;  Moore  v.  Lauff, 
30  Cal.  App.  452,  158  P  557;  Hendricks 
V.  Torrence,  22  Ga.  App.  95,  95  SE 
309;  White  v.  Claxton,  12  Ga.  App. 
141,  76  SE  1040;  Napier  f.  Dasher,  12 
Ga.  App.  153,  76  SE  1062;  Sartorious 
V.  Paper  Mills  Co.,  10  Ga.  App.  522, 
73  SE  854;  Herely  Co.  v.  Elite  Livery, 
192  111.  App.  251;  Magill  v.  .Young 
(Tex.  Civ.),  153  SW  184. 
989-74  Crane  v.  Bank,  173  Cal.  110, 
159  P  585;  Crofford  v.  CrofCord,  29  Cal. 
App.  662,  157  P  560;  McEachern  v. 
Clark,  18  Ga.  App.  668,  90  SE  367; 
Hogg  V.  Truitt,  18  Ga.  App.  649,  90  SE 
226;  Diekey  v.  Fertilizer  Co.,  18  Ga. 
App.  629,  89  SB  1098;  Sirmans  V. 
Hdw.  Co.,  18  Ga.  App.  586,  89  SE 
1103;   White  v,   Claxton,  12  Ga.  App. 
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141,  76  SE  1040;  Christie  v.  Shingler, 
10  Ga.  Ait)p.  529,  73  SE  751;  True  Tag 
Paint  Co.  V.  Wellman,  142  La.  1038, 
78  S  109;  Wittenberg  v.  Fisher,  183 
Mo."  App.  347,  166  SW  1106;  Com.  JB. 
&  C.  Ins.  Co.  V.  Hendricks  (Tex.  Civ.), 
187  SW  698.  See  Bevier  v.  Horn,  180 
111.  App.  547. 

989-76  Beverly  v.  Gilmore,  139  Ga. 
792,  77  SE  1055,  45  LEA  (NS)  1073; 
Home  V.  Eicks  Bros.,  138  Ga.  96,  74 
SE  759;  Savannah  Lumb.  Co.  v.  Davis, 
14  Ga.  App.  233,  80  SE  535;  Bradley  v. 
Ins.  Co.,  178  111.  App.  524;  Brophy  v. 
Transit  Co.,  46  Utah  426  151  P  49. 
See  Blum  v.  Brown  &  Co.,  192  111. 
App.  70. 

[a]  There  may  be  a  legal  inference 
that  writ  of  error  was  sued  out  for 
delay  only  when  no  error  of  law  is 
complained  of  and  verdict  was  amply 
supported  by  the  evidence.  Morrow 
Transfer  Co.  v.  Heard,  11  Ga.  App. 
187,  74  SE  1006. 

[b]  Where  no  statement  of  facts  or 
bills  of  exception  appears  in  the  record 
and  the  question  of  damages  for  de- 
lay is  raised,  the  court  may  look  into 
the  record  to  determine  whether  any 
grounds  for  appeal  are  presented. 
Bates  V.  Hill  (Tex.  Civ.),  144  SW  288. 
990-77  Dunn  v.  Warden,  28  Cal. 
App.  202,  151  P  671;  True  Tag  Paint 
Co.  V.  WeUman,  142  La.  1038,  78  S 
109. 

990-81  See  Missouri,  K.  &.  T.  Ey. 
Co.  V.  Pitkin  (Tex.  Civ.),  158  SW 
1035. 

990-84  Scott  V.  Bevilaequa,  226 
Mass.  554,  116  NE  563;  Hopkinson  v. 
Kennedy,  225  Mass.  231,  114  NE  204; 
New  York,  etc.  E.  Co.  v.  Water  Co., 
216  Mass.  291,  103  NE  829. 

[a]  In  Missouri,  ten  per  cent,  penal- 
ty provided  by  Eev.  St.,  1909,  §2084. 
Barr  v.  E.  Co.,  181  Mo.  App.  88,  163 
SW  573. 

[b]  Interest  at  twelve  per  cent,  may 
■be  awarded  in  addition  to  double 
costs.  Elkins  v.  Felch,  211  Mass.  534, 
98  NE  510. 

991-85  In  re  Prager's  Est.,  167 
Cal.  737,  141  P  369;  Taffe  v.  Smyth, 
62  Or.  227,  125  P  308;  Spence  v.  E. 
Co.,  106  S.  C.  169,  90  SE  750;  Houston, 
etc.  E.  Co.  V.  Montgomery  (Tex.  Civ.), 
189  SW  350. 

[a]  Costs  of  intermediate  appeal. 
Where  amount  recovered  in  county 
court    on    an    appeal    from    justice's 


court  is  less  than  in  latter  court  costs 
are  improperly  awarded  against  the 
appellant.  But  the  error  does  not  re- 
quire a  reversal  of  judgment.  Good- 
win V.  Biddy  (Tex.  Civ.),  149  SW  739. 
[b]  Where  both  parties  appeal,  and 
judgment  is  affirmed  as  to  each, 
Neither  party  will  be  allowed  costs. 
Tuttle  V.  Doty  (Mich.),  168  NW  990. 
991-87  The  Ada  (CCA)  255  Fed.  50; 
Knight  V.  Motor  Car  Co.,  108  S.  C. 
179,  93  SE  869;  Schwab  Safe  &  Lock 
Co.  11.  Snow,  47  Utah  199,  152  P  171. 
991-88  See  Jones  v.  Vickers,  173 
111.  App.  481,  where  the  judgment  was 
in  excess  of  the  ad  damnum  in  dec- 
laration and  cured  by  remittitur. 
992-89  Finleyson  v.  Harvester  Co., 
138  Ga.  247,  75  SE  103. 
992-91  Stennick  v.  Jones  (CCA), 
256  Fed.  354;  Brown  v.  Nat.  Bank 
(Ark.),  209  SW  734;  Weile  v.  Sturte- 
vant,  176  Cal.  767,  169  P  685;  Dobek 
V.  S.  S.  Co.,  83  Misc.  641,  145  NYS  385; 
Nassau  Garage  v.  Dorn,  158  NYS  534; 
Frank  v.  Daily  (N.  J.  L.),  106  A  24; 
Kenney  v.  E.  Co.,  166  N.  C.  566,  82  SE 
849;  Threatt  v.  Johnson  (Tex.  Civ.J, 
156  SW  1137. 

[a]  Where  demurrer  was  overruled 
and  cause  dismissed  on  its  merits  for 
want  of  equity,  costs  on  appeal  wUl  be 
decreed  appellant  on  reversal  of  the 
decree,  sustaining  the  demurrer  and 
remanding  the  cause  with  leave  to 
amend  and  for  further  proceedings. 
Eowan  v.  Tracy,  74  W.  Va.  649,  82 
SE  478. 

[b]  Cost  of  former  appeal. — Where 
cause  was  reversed  and  second  trial 
resulted  in  favor  of  same  party,  he  is 
not  entitled  to  costs  incurred  at  for- 
mer trial.  Hedges  v.  Eiddle,  75  Or. 
197,  146  P  964;  Wade  v.  Sugar  Co.,  71 
Or.  75,  142  P  350. 

993-93  Bailey  v.  Tel.  Co.,  254  Fed. 
358. 

[a]  Where  two  appeals  and  con- 
sequently two  distinct  issues  are  tried, 
the  successful  party  is  entitled  to 
costs  against  both.  In  re  Saunders' 
Est.,  86  Misc.  582,  149  NYS  461. 
993-94  Eenehan  v.  McAvoy,  116  Md. 
356,  81  A  586. 

993-95  Street  v.  Mach.  Co.  (Tex. 
Civ.),  188  SW  725. 

994-97  West  v.  Cowan,  189  Ala.  138, 
66  8  816;  McCornack  v.  Sharpies,  254 
Pa.  541,  99  A  155. 
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995-99  £a]  On  rerersal  where  costs 
tielow  are  awarded  to  defendant  he 
cannot  tax  clerk's  fee  incurred  in  tak- 
ing appeal.  Cunningham  v.  Friendly, 
76  Or.  16,  147  P  752. 
995-1  Clark  v.  Fairbanks,  249  Fed. 
431,  161  CCA  405. 

[a]  Appellees  will  be  adjudged  liable 
for  costs  on  dismissal  of  an  appeal 
where  by  their  actions  after  appeal 
the  real  controversy  is  eliminated  and 
only  a  moot  question  remains.  Og- 
born  V.  Newcastle,  178  Ind.  161,  98  NE 
869. 

995-2  McCargar  v.  Moore,  88  Or. 
682,  157  P  1107,  171  P  587,  173  P  258; 
Prouty  V.  Burroughs,  83  Or.  660,  164 
P  187. 

[a]  Losing  party. — A  claimant  in  a 
suit  between  other  parties,  who  re- 
moved suit  by  certiorari  is  liable  for 
costs  on  dismissal  for  want  of  prosecu- 
tion. McCormaek  v.  Malone,  10  Ala. 
App.  623,  65  S  711. 
996-4  [a]  Where  a  bill  in  equity  is 
dismissed  costs  both  on  appeal  and  be- 
low will  be  awarded  in  the  supreme 
court.  Fife  v.  Gate,  85  Vt.  418,  82  A 
741. 

996-5  Ft.  Worth,  etc.  E.  Co.  v.  Al- 
len (Tex.  Civ.),  189  SW  765;  Armen- 
trout  V.  Lambert,  79  W.  Va.  602,  91 
SE  452. 

996-6  Burgess  v.  Crumpton,  93  S.  C. 
562,  77  SE  356. 

[a]  On  dismissal  of  appeal  for  want 
of  jurisdiction,  respondent  should  not 
recover  disbursements  incurred  after 
the  trial  of  the  cause  in  the  lower 
court.  Gross  v.  Gage,  77  Or.  421,  149 
P  939,  151  P  655.  ' 

997-10  Gaines  c.  New  York,  215 
N.  T.  533,  109  NE  594i  AnnCasl916A, 
259;  Litz  V.  Bowe,  117  Va.  752,  86  SE 
155,  LEA1916B,  799;  Jones  v.  Cun- 
ningham, 79  Wash.  4,  139  P  612. 
[a]  Appeal  from  an  unappealable 
order. — BeUman  v.  Poe,  120  Md.  444, 
88  A  131. 

997-11  Conlin  v.  Inv.  Co.,  26  Cal. 
App.  388,  147  P  472;  Kirby  Planing 
Mill  Co.  V.  Hughes,  11  Ga.  App.  645, 
75  SE  1059;  Cohen  v.  Elias,  176  App. 
Div.  763,  163  NYS  1051;  Pates  v.  Bk., 
108  S.  C.  429,  94  SE  880;  Galloway  v. 
Tel.  Co..  105  S.  C.  125,  89  SE  638; 
Southern  Surety  Co.  v.  Stubbs  (Tex, 
Civ.),  199  SW  343;  McCaghren  v. 
Balch  (Tex.  Civ.),  152  SW  680;  New- 
berry V.  Button,  114  Va.  95,  75   SE 


785;  Watson  v-  Barnard  (Wash.),  178 
P  477. 

997-12  Savannah  B.  &  T.  Co.  v.  Mc- 
Queen (Ga.),  TOO  SE  33;  Green  v. 
Green,  138  Ga.  581,  75  SE  603;  Stan- 
ton V.  Aetna,  etc.  Co.,  177  App.  Div. 
954,   162  NYS   333;    Greenberg  v.  Co., 

172  NYS  459;  Wooten  v.  Odell  (Tex. 
Civ.),  191  SW  721;  Fenstermaker  v. 
Jorgensen  (Utah),  178  P  7fiO;  Loeq- 
motive  Exchange  v.  Sucker  Bros, 
(Wash.),  184  P  848. 

[a]  Where  modificatiou  is  immaterial 
no  costs  allowed  to  appellant.  Ely  v. 
King-Eichardson  Co.,  265  111.  148,  106 
NE  619,  LEA1915B,  1052.. 

[b]  An  unsubstantial  modification  will 
not  carry  with  it  costs  of  appeal.  Brace 
&  Hergert  Mill  Co.  v.  Burbank,  87 
Wash.  356,  151  P  803. 

997-13  Underwood  v.  E.  Co.,  100 
Neb.  507,  160  NW  738;  Morrison  v. 
Brooks  (Tex.  Civ.),  189  SW,  1094.  See 
Miller  Lumber  Co.  v.  Davis  (Or.),  185 
P  462. 

997-14  Lemler  v.  Bord,  80  Or.  224, 
156  P  1034;  Colvin  v.  Clark,  96  Wash. 
282,  165  P  101;  Kennedy  v.  Calculator 
Co.,  90  Wash.  238,  155  P  1043;  Kinni- 
son  V.  Scott  (W.  Va.),  95  SE  952. 

[a]  The  amount  Involved  in  the  error 
may  control  the  award  of  costs.  Toler 
V.  Sanders,  77  W.  Va.  398,  87  SE  462. 

[b]  If  modification  could  have  been 
obtained  in  lower  court  costs  of  appeal 
iwill  be  charged  against  appellant. 
San  Antonio  &  A  P.  Ey.  Co.  v.  Suther- 
land (Tex.  Civ.),  199  SW  521. 
998-15  Edwards  v.  Hennepin  Coun- 
ty, 116  Minn.  101,  133  NW  469;  Hous- 
ton, etc.  E.  Co.  V.  Brackin  (Tex.  Civ.), 
191  SW  804. 

998-16     Fraser  v.  Brown,  203  N.  Y. 

136,  96  NE  365,  AnnCasl913B,  14,  rev. 

131    NYS    1115;    Coates   v.   Smith,   81 

Or.  556,  160  P  517. 

[a]    Extremely  difficult  cases.— Kinney 

V.  E.  Co.,  175  NYS  241. 

998-17    Loomis  v.  Surety  Co.,  180  111. 

App.  590;  Eeeves  v.  Both,  179  111.  App. 

95;   Tonsor  v.  Fidelity  &  Deposit  Co., 

173  111.  App.  383;  Mosslander  v.  Arm- 
strong, 90  Neb.  774,  134  NW  922; 
Pecos,  etc.  E.  Co.  v.  McMeans  (Tex. 
Civ.),  188  SW  692. 

999-19  [a]  One-half  costs  may  be 
taxed  to  each  party  where  remittitur  is 
required.  Lamb  v,  Tomlinson,  177  Bl. 
App.  290. 
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999-22  Stimson  C.  &  I.  Co.  v.  Peo- 
ple's D.  Co.,  31  Cal.  App.  396,  160  P 
845;  Taylor  v.  Scott,  etc.  &  Co.,  178 
111.  App.  487;  Cohn  v.  Plass  (N.  J.  Eq.), 
100  A  327;  Tatherree  v.  Pickens  (Tex. 
Civ.),  188  SW  947;  Thomas  v.  Lee, 
74  Wash.  286,  133  P  446,  134  P  510. 
1000-23  Beall  v.  Water  Co.,  87  N. 
J.  Eq.  390,  101  A  576. 
1000-24  Fitch  v.  Green,  39  Okl.  18, 
134  P  34. 

1000-26  Akers  v.  Lord,  71  Wash. 
299,  128  P  672;  Hallidie  Co.  v.  Mfg. 
Co.,  70  Wash.  80,  126  P  96. 
1001-27  Wooten  v.  Odell  (Tex. 
Civ.),  191  SW  721;  Bttor  v.  Tacoma,  77 
Wash.  267,  137  P  820. 
[aj  Unsuccessful  Inteimediate  appeal. 
Upon  final  judgment  in  his  favor,  a 
party  who  was  unsuccessful  in  an  inter- 
mediate appeal  cannot  recover  expenses 
paid  out  in  such  appeal.  Troxell  v.  E. 
Co.,  205  Fed.  830. 

1002-29  [a]  Premiums  on  appeal 
bond,  taxable  as  costs.  Jose  v.  Hunter 
(Ind.  App.),  124  NE   65. 

[b]  Premium  paid  for  appeal  bond, 
not  taxable.  Parkerson  v.  Borst  (CC 
A),  256  Fed.  827. 

[c]  Expenses  of  surety  bonds  on  ap- 
peal not  to  exceed  one  per  cent,  of 
liability  irrespective  of  amount  dis- 
bursed. Investors  •■  Syndicate  v.  Pugh, 
25  N.  D.  490,  142  NW  919. 
1002-30  West  V.  McDonald,  64  Or. 
203,  127  P  784,  128  P  818. 
1003-35  Bailey  v.  Tel.  Co.,  254  Fed. 
358;  Danglade  &  E.  M.  Co.  v.  Land  Co. 
(Mo.  App.),  190  SW  35.' 

1003-36  [a]  Costs  Act,  1911  (Pub. 
Laws,  p.  756),  is  applicable  to  practice 
on  error  in  the  court  of  errors  and  ap- 
peals so  far  as  its  provisions  are  ap- 
propriate thereto.  International  Watch 
Co.  V.  E.  Co.,  82  N.  J.  L.  528,  82  A 
730. 

1003-3S  Steffens  v.  Steiner,  232  Fed. 
862,  147  CCA  56;  Meston  v.  Craw- 
ford (Mo.  App.),  190  SW  391. 
1004-40  Setitt  v.  Dev.  Co.,  21  Haw. 
462;  Nemaha  Valley  Drainage  Dist.  v. 
Stocker,  95  Neb.  663,  146  NW  936; 
Roanoke  E.  &  L.  Co.  v.  Privette  (N. 
C),  101  SE  489;  Waldo  v.  Wilson  (N. 
C),  100  SE  182. 

[a]  Printed  statement  of  facts  violat- 
ing rules  of  court,  which  cannot  be 
used,  will  be  taxed  against  party  re- 
sponsible for  such,  together  with  costs 
of  all  orders   and   motion  with   refer- 


ence thereto.  Hines  v.  Sparks  (Tex. 
Civ.),  146  SW  289. 

1004-41  Tompkins  v.  St.  Eegis  P. 
Co.,  240  Fed.  838;  First  Nat.  Bank  v. 
Bangs,  92  Kan.  1031,  141  P  1013;  Max- 
well-McClure  Dry  Goods  Co.  v.  Wood- 
ruff, 89  Kan.  821,  132  P  1005;  Earaelli 
17.  Sorgi,  40  Nev.  281,  161  P  717;  Waldo 
V.  Wilson,  174  N.  C.  767,  94  SE  715; 
Perkins  v.  Brown,  135  Tenn.  140,  185 
SW  1073;  Wynn  v.  Cattle  Co.  (Tex. 
Civ.),  150  SW  310;  Cobb  v.  Harten- 
stein,  47  Utah  174,  152  P  424;  Mitchell 
V.  Lyons,  163  Wis.  399,  158  NW  70; 
Loehr  v.  Dickson,  151  Wis.  469,  138 
NW  61,' 1128,  rehear,  denied,  139  NW 
407. 
1005-42      Waldo   v.   Wilson,    174   N. 

C.  767,  94  SE  715. 

1005-43  Evans  v.  McCliire,  108  Ark. 
531,  158  SW  487;  Tucker  Produce  Co. 
V.  Stringer  (Tex.  Civ.),  146  SW  WOl. 
1005-45  Boss  V.  Stamford,  88  Conu. 
260,   91  A  201. 

1005-47  Bailey  v.  Tel.  Co.,  254 
Fed.  358;  Blair  v.  Eefining  Co.,  20  Cal. 
App.  316,  128  P. 1022;  Bond  v.  United 
Eailroads  of  S.  F.,  20  Cal.  App.  124,  128 
P  786;  Thwing  v.  McDonald,  134  Minn. 
148,  159  NW  564,  156  NW  780,  158  NW 
820. 

[a]  Cost  of  printing  briefs  should  be 
allowed  though  statute  enacted  subse- 
quent to  the  rendition  of  judgment  in 
the  court  below.  Cain  v.  French,  29 
Cal.  App.  725,  156  P  518. 
1005-48  Graham  v.  Crisman  (la.), 
146  NW  756;  In  re  Oldfield's  Est.,  158 
la.  98,  138  NW  846;  Howard  v.  Tel. 
Co.,  170  N.  C.  495,  87  SE  313. 
[a]  On  dismissal  of  appeal  for  want 
of  jurisdiction,  appellee's  brief  on  mer- 
its of  case  may  not  be  taxed  as  costs. 
Gross  V.  Gage,  77  Or.  421,  149  P  939, 
161  P  655. 

1006-49  Turner  v.  Irr.  Co.,  177  Cal. 
570,  171  P  299;  Styles  v.  Dickey,  27  N. 

D.  328,  146  NW  546. 

1006-52  Loehr  v.  Dickinson,  151 
Wis.  469,  138  NW  61,  1128,  deny,  re- 
hear, 139  NW  407. 

1007-55  Bennett  v.  Huss,  178  111. 
App.  233;  Smith  v.'  Eichelberger,  175 
111.  App.  231 ;  Turner  v.  Turner,  164  111. 
App.  1;  Sanders  v.  Sutlive  Bros.  &  Co., 
163  la.  172,  143  NW  492. 
1007-57  Georgia  Cane  P.  Co.  v.  E. 
Co.,  141  Ga.  40,  80  SE  318;  Fippenger 
V.  Ullrich,  178  111.  App.  611;  Carpenter 
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V.  Modern  Woodmen,  160  la.  602,  142 
NW  411. 

1008-58  Turner  v.  Turner,  164  111. 
App.  1;  Weir  v.  Sanitary  Dist,,  160  HI. 
App.  174. 

[a]  Briefs  not  complying  witb  rale. 
Where  briefs  are  typewritten,  single 
spaced,  and  blurred  the  court  on  its 
own  motion  may  have  the  clerk  prepare 
copies  for  its  use  and  tax  costs  against 
appellant.  State  Mut.  Fire  Ins.  Co.  v. 
Cathey  (Tex.  Civ.),  153  SW  935. 
1008-59  Gulf  &  S.  I.  E.  Co.  v.  Walk- 
er, 104  Miss.  363,  61  S  458. 
[a]  Commerce  commission. — Attor- 
ney's fees  in  proceedings  before  should 
not  be  assessed  until  error  proceedings 
disposed  of.  Mo.  P.  E.  Co.  v.  Sawmill 
Co.,  235  Fed.  474,  149  CCA  20. 
1O08-6O  Finucane  v.  B.  Co.,  169  lU. 
App.  175;  Beall  v.  Water  Co.,  '87  N. 
J.  Eq.  390,  101  A  576;  Title  Ins.  Co.  ■». 
Lime  Co.,  86  N.  J.  Eq.  460,  99  A  335, 
723. 

[a]  Proof  of  attorney's  fees. — It  is 
not  necessary  to  prove  the  value  of 
attorney's  fees  where  the  same  has 
;been  rendered  in  presence  of  the  court. 
S.  V.  Glass,  99  Kan.  159,  160  P  1145. 
1009-ei  Merriman  Mtg.  Co.  v.  Ins. 
Co.,  97  Kan.  190,  155  P  17;  Northeutt 
V.  Ey.  Co.,  100  Neb.  1,  158  NW  388; 
Martinez  v.  Pagan,  Lopez  &  Co.,  17  P. 
E.  582.  See  In  re  Queen's  Est.,  82  N. 
J.  Eq.  588,  89  A  860. 
1010-63  Parks  v.  Barnes,  173  Ky. 
589,  191  SW  447;  Shepherd  v.  Lumb. 
Co.,  85  Or.  639,  167  P  785;  New  York, 
etc.  Co.  V.  Superior  Court,  39  E.  I.  560, 
99  A  582. 

[a]  Where  return  on  appeal  must 
contain  the  stenographer's  minutes,  an 
expenditure  for  a  copy  is  not  taxable 
against  appellant.  Wiener  v.  Eudin- 
sky,  80  Misc.  234,  140  NTS  948. 
1010-66  Tyler  v.  Wise,  21  Haw.  166. 
1010-68  Eaton  v.  So.  Pac.  Co.,  31 
Cal.  App.  379,  160  P  687;  Ulbright  v. 
Baslington,  20  Ida.  539,  119  P  292, 
294;  Todd  v.  Howell,  '49  Ind.  App.  59, 
96  .NE  618;  Mattingly's  Exr.  v.  Brents, 
156  Ky.  844,  162  SW  109;  Investors' 
Syndicate  v.  Pugh,  25  N.  t).  490,  142 
NW  919;  Bastian  v.  Nebeker,  49  Utah 
390,  163  P  1092. 

1011-69  Cose  V.  Peck- Williamson 
Heating  &  V.  Co.,  208  Fed.  409,  125  C 
CA  628,  aff.  204  Fed.  839;  U.  S.  Fidel- 
ity &  Guaranty  Co.  v.  White,  106  Miss 
28,  63  S  329. 


[a]  A  party  who  prepares  his  own 
transcript  cannot  recover  costs  for  the 
same.  Bggerth  v.  Spokane,  91  Wash, 
221,  157  P  859. 

[b]  The  clerk  may  be  prohibited  from 
collecting  any  fee  where  he  fails  to 
comply  with  rules.  Chesapeake  &  0. 
Ey.  Co.  V.  Shaw,  168  Ky.  537,  182  SW 
653;  Taylor  Coal  Co.  v.  Miller,  168  Ky. 
719,  182  SW  920. 

1012-71  Anderson  v.  Sands,  39  App. 
Cas.  (D.  C.)  533;  Smith  vi  Lancaster, 
37  App.  Cas.  (D.  C.)  25;  Lee  v.  Welch, 
37  App.  Cas.  (D.  C.)  125;  Anderson  v. 
Harrison  (Fla.),  75  S  534;  Sikes  v. 
Hurt,  18  Ga.  App.  197,  89  SE  181;  Mat- 
son  V.  Mitchell  (la.),  156  NW  838; 
Charles  v.  Witt,  88  Kan.  484,  129  P 
140;  Sanders  v.  Wheel  Co.,  152  Ky.  238, 
153  SW  211;  Houghton  v.  Tiffany,  116 
Md.  655,  82  A  831;  Steele  v.  Duluth, 
136  Minn.  288,  161  NW  593;  Overman 
V.  Lanier,  157  N.  C.  544,  73  SE  192; 
Wynn  v.  Cattle  Co.  (Tex.  Civ.),  150 
SW  310;  NefE  v.  Barber,  165  Wis.  503, 
162  N  W  667.  See  Voigtmann  v.  Seely, 
198  Fed.  485,  119  CCA  386;  Frost  v. 
Chase,  37  App.  Cas.  (D.  C.)  179. 

[a]  .  Or  filed  after  long  delay. — Ford 
Paving  Co.  v.  Elzy,  173  la.  38,  155  NW 
161. 

[b]  Transcript  not  proper  cost. — ^A 
transcript  of  the  record  in  the  trial 
court  which  is  made  up  for  use  only  in 
presenting  a  motion  for  a  new  trial 
is  not  taxable  as  cost  on  appeal.  Eaton 
v:  So.  Pac.  Co.,  31  Cal.  App.  379,  160 
P  687. 

1015-82  [a]  An  appellate  court's 
judgment  "with  costs,"  means  costs  in 
the  appellate  court  only.  Green  «.  Su- 
preme Counsel,  91  Misc.  606,  155  NYS 
593. 

1015-83  Taylor  v.  Ins.  Co.,  148  App. 
Div.  815,  133  NYS  746,  re-argument 
denied,  149  App.  Div.  936,  134  NYS 
1148;  Dobek  v.  S.  S.  Co.,  83  Misc.  641, 
146  NYS  385;  Young  v.  Ingalsbe,  83 
Misc.  176,  144  NYS  400. 
1016-84  Dobek  v.  S.  S.  Co.,  83  Misc. 
641,  145  NYS  385. 

1016-85  [a]  Amendment  of  execu- 
tion.— The  circuit  court  has  no  author- 
ity to  amend  an  execution  issued  on  a 
judgment  for  costs  by  the  supreme 
courty  if  the  proposed  amendment  in- 
volves a  change  in  the  taxation  of  the 
costs  as  certified  from  appellate  court. 
Deveny  v.  Cook,  70  W.  Va.  282,  73  SE 
921. 
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1016-86  Ramelli  v.  Sorgi,  40  Nev. 
281,  161  P  717. 

[a]  Supreme  court  has  no  original 
jurisdiction  to  tax  costs  of  the  lower 
court.  Shaw  v.  Drainage  Dist.,  142 
La.  1054,  78  S  114. 

1016-87     Underwood  v.  E.   Co.,  100 

Neb.  507,  160  NW  738.  But  see  Waldo 
V.  Wilson  (N.  C),  100  SE  182. 

1016-90  Lockwood  v.  Thompson 
(Ala.),  73  S  504. 

1017-92     S.  V.  Board  of  Education, 
18  N.  M.  286,  135  P  1174. 
1018-97     S.  V.  Board  of  Education, 
18  N.  M.  286,  135  P  1174. 
1019-1      [a]      On   separate    appeals 
presented  together,  only  one  cost  bill 
will  be  taxed.     StefEens  v.  Steiner    232 
Fed.    862,   147    CCA   56;     Behrens     v. 
Kruse  (Minn.),  156  NW  1. 
1021-11      In    re    Ha,rtung'8    Estate, 
39   Nev.   200,   155  P   353,   159   P   864; 
Neblett  v.  Barron  (Tex.  Civ.),  160  SW 
1167;  Zarate  v.  Villareal    (Tex.  Civ.), 
159  SW  873. 

1022-13  Payment  of  costs  as  pre- 
requisite to  issuance  of  mandate,  see 
the  title  "IMaudate  and  Proceedings 
Thereafter." 

1023-17  [a]  Restitution  of  costs 
paid. — Where  one  is  compelled  to  pay 
costs  on  a  void  judgment,  and  on  ap- 
peal the  judgment  is  vacated  the  court 
cannot  order  a  restitution,  but  the 
remedy  is  in  an  independent  action. 
Swantei  v.  Jarmozski,  174  Mich.  698, 
140  NW  942. 


OOUNTEBFEITING 

8-21     V.  S.  V.  Weber,  210  Fed.  973. 

8-25    P.  V.  Eamos,  22  P.  E.  638. 

11-45     Wiggains  v.  V.  S.,   214  Fed. 

970,  131  CCA  266. 

11-50    Linningen  v.  Morgan,  241  Fed. 

645,  154  CCA  403. 

18-80    Linningen  v.  Morgan,  241  Fed. 

645,  154  CCA  403. 


COXTBTS 
21-1  [a]  Tor  other  definitions  see 
following  cases:  Von  Schmidt  v.  Wid- 
ber,  99  Cal.  511,  34  P  109;  Dixon  v. 
P.,  53  Colo.  527,  127  P  930;  Moline  v. 
E.  Co.,  262  m.  52,  104  NE  204;  S.  v. 
Woodson,  161  Mo.  444,  61  SW  252; 
Jones  V.  Jones,  188  Mo.  App.  220,  175 
SW  227;  Bradley  v.  Bloomfield,  85  N. 
J.  Eq.  506,  89  A  1009. 


21-3  Moline  v.  E.  Co.,  262  111.  52, 
104  NB  204;  S.  v.  Woodson,  161  Mo. 
444,  61  SW  252. 

22-5    S.  V.  Black  (Ala.),  74  S  387. 
22-8     Moline   v.   E.   Co.,  262   111.   52, 
104  NE  204;    Glover  V.  Albrecht  (Tex. 
Civ.),  173  SW  504. 

22-15  P.  V.  MeWeeney,  259  111.  161, 
102  NE  233. 

23-16  Jackson  v.  S.,  102  Ala.  76,  15 
S  351;  P.  V.  MeWeeney,  259  111.  161, 
102  NE  233. 

25-31  Where  it  is  destroyed  by  fire. 
Law  V.  Falls,  109  Ark.  395,  169  SW 
1130. 

26-36  [a]  North  Dakota.  —  Court 
may  be  held  in  room  of  sick  witness. 
S.  V.  Tracy,  34  N.  D.  498,  158  NW 
1069. 

26-40  Montgomery  Tr.  Co.  v.  Knabe, 
158  Ala.  458,  48  S  501;  Louisville  & 
N.  E.  Co.  V.  Grant,  153  Ala.  112,  46 
S  226;  Jackson  v.  S.,  102  Ala.  76,  15  S 
351;  Johnston  v.  Hunter,  50  W.  Va. 
52,  40  SE  448. 

26-41  Montgomery  Tr.  Co.  v.  Knabe, 
158  Ala.  458,  48  S  501;  Louisville  & 
N.  E.  Co.  V.  Grant,  153  Ala.  112,  45  S 
226:  Williams  v.  Eeutzel,  60  Ark.  155, 
29  SW  374;  Graham  v.  Parham,  32  Ark. 
676;  Chaplin  v.  Holmes,  27  Ark.  414; 
Lawson  v.  Pulaski,  3  Ark.  1;  Wicks  v. 
Ludwig,  9  Cal.  173;  Martin  v.  Scott, 
118  Ga.  149,  44  SE  974;  Eobinson  v. 
Ferguson,  78  111.  538;  Galusha  v.  But- 
terfield,  3  111.  227;  White  v.  Eiggs,  27 
Me.  114;  Alabama  G.  S.  E.  Co.  v-.  Dal- 
ton,  86  Miss.  299,  38  S  285;  8.  v.  Hix- 
on,  41  Mo.  210;  In  re  James,  4  Okl.  Cr. 
94,  111  P  947;  Baker  v.  Newton,  27 
Okl.  436,  112  P  1034;  American  Fire 
Ins.  Co.  V.  Tappe,  4  Okl.  110,  43  P  1085; 
8.  V.  Ehodes,  48  Or.  133,  85  P  332; 
Hodges  V.  Ward,  1  Tex.  244;  Johnston 
V.  Hunter,  50  W.  Va.  52,  40  SB  448. 
[a]  Where  a  defendant  is  tried  and 
convicted  for  a  crime  by  a  court  sit- 
ting at  a  time  not  authorized  by  law, 
the  whole  proceeding  is  void,  etc.  Hodo 
V.  S.,  156  Ala.  43,  47  S  134;  Harris  v.  S., 
155  Ala.  673,  45  8  216;  Eawlinson  v. 
8.,  154  Ala.  64,  45  S  891;  Gordy  v.  S., 
154  Ala.  52,  45  S  901;  Eiggsby  v.  8., 
163  Ala.  37,  45  8  227;  Walker  v.  8., 
142  Ala.  32,  38  S  241;  Brumley  v. 
a.,  20  Ark.  77;  In  re  Terrill,  52  Kan. 
29,  34  P  457,  39  AmSt  327;  In  re  Me- 
Clasky,  52  Kan.  34,  34  P  459;  Col- 
lins V.  8.,  5  Okl.  Cr.  254,  114  P  1127; 
Lopez  V.  8,,  12  Tex.  App.  27. 
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[b]  Appeal. — A  judgment  rendered  at 
a  time  when  the  court  is  not  legally  in 
session  will  not  support  an  appeal. 
Montgomery  Tr.  Co.  v.  Knabe,  158  Ala. 
458,  48  S  501;  Hodo  v.  S.,  156  Ala.  43, 
47  S  134;  Harris  v.  S.,  155  Ala.  673, 
45  S  216;  Eawlinson  v.  S.,  154  Ala. 
64,  45  S  891;  Gordy  v.  S.,  154  Ala. 
52,  45  S  901;  Louisville,  etc.  E.  Co.  v. 
Grant,  153  Ala.  112,  45  8  226;  Brum- 
ley  v.  S.,  20  Ark.  77;  White  v.  Biggs, 
27  Me.  114;  Hodges  v.  Ward,  1  Tex. 
244. 

[c]  Habeas  corpus. — A  person  convict- 
ed at  a  time  when  court  is  not  legally 
in  session  will  be  discharged  on  habeas 
corpus.  Ex  parte  Jones,  27  Ari.  349; 
In  re  Terrill,  52  Kan.  29,  34  P  457,  39 
AmSt  327;  In  re  James,  4  Okl.  Or.  94, 
111  P  947;  Ex  parte  De  Hay,  3  8.  C. 
564;  Ex  parte  Cole,  51  Tex.  Cr.  166, 
101  SW  249. 

27-42  [a]  Terms  are  .  the  times 
fixed  by  law  for  the  transaction  of  ju- 
dicial business.  Von  Schmidt  v.  Wid- 
ber,  99  Cal.  511,  84  P  109. 
27-43  But  see  Curry  v.  McCaffery, 
47  Mont.  191,  131  P  673,  Where  it  is 
held  that  "term"  and  "session"  as 
used  in  this  ease  mean  the  same  thing, 
[a]  A  number  of  sessions  may  be  in- 
cluded in  a  term  of  court.  8.  v.  Mc- 
Bain,  102  Wis.  431,  78  NW  602. 
28-46  Ex  parte  Daly,  66  Pla.  345,  63 
S  .834. 

28-47      [a]      The    superior   court   in 
California  has  no  terms. — Von  Schmidt 
V.  Widber,  99   Cal.  511,  34  P   109. 
29-50    PuUeh  v.  Pullen,  21  N.  M.  212, 
153  P  294. 

30-51  Ex  parte  Baldwin,  118  Ark. 
416,  176  SW  680;  P.  v.  Wells,  255  111. 
450,  99  NE  606;  Jones  v.  McClaughry 
169  la.  281,  151  NW  210;  8.  v.  Mar- 
tin, 24  N.  C.  101;  St.  Louis  &  S.  F. 
R.  Co.  V.  James,  36  Okl.  190,  128  P 
279,  quot.  from  Union  Pac.  Ey.  Co.  v. 
Hand,  7  Kan.  386;  S.  v.  McBain,  102 
Wis.  431,  78  NW  602. 
30-52  Jones  v.  McClaughry,  169  la. 
281,  151  NW  210;  8.  v.  Martin,  24 
N.  C.  101;  St.  Louis  &  8.  F.  E.  Co.  v. 
James,  36  Okl.  190,  128  P  279,  quot. 
from  Union  Pac.  Ey.  Co.  v.  Hand,  7 
Kan.  386. 

[a]    All  acts  done  within  the  term  are 
regarded    as    contemporaneous.     P.  v. 
Wells,  255  III.  450,  99  NE  606. 
31-66     Jackson  v.  S.,  101  Aik.  473, 


142  SW  1153;  Straight  v.  Goodwiji 
(Tex.  Civ.),  157  SW  425. 
31-57  Jackson  v.  S.,  101  Ark.  473, 
142  SW  1153;  S.  v.  Alport,  87  Vt.  162, 
88  A  537;  8.  V.  Alfred,  87  Vt.  157,  88 
A  534. 

31-58  S.  V.  Alport,  87  Vt.  162,  88  A 
537;  8.  V.  Alfred,  87  Vt.  157,  88  A 
534. 

31-61  Brown  v.  Marshall,  241  Mo. 
707,  145  SW  810. 

31-63  Barnes  ij.  S.,  68  Fla.  291,  67 
8  131. 

32-67  Mathis  v.  Crowley,  146  Ga. 
749,  92  SE  213;  Liverpool  &  L.  &  G. 
Ins.  Co.  V.  Bank,  143  Ga.  355,  85  SB 
114;  Jones  v.  McClaughry,  169  la.  281, 
151  NW  210;  Union  Pac.  Ey.  Co.  v. 
Hand,  7  Kan.  380;  Brown  v.  S.,  II 
Okl.  Cr.  498,  148  P  181;  Tucker  v.  &., 
10  Okl.  Cr.  565,  139  P  998;  St.  Louis  & 
S.  F.  E.  Co.  V.  James,  36  Okl.  196,,  128 
P  279;  First  Christian  Church  v.  Eobb, 
69  Or.  283,  138  P  856;  Glover  v.  Al- 
breeht  (Tex.  Civ.),  173  SW  504;  S.  v. 
McBain,  102  Wis.  431,'  78  NW  602. 
32-68  Mathis  v.  Crowley,  146  Ga. 
749,  92  SE  213;  Liverpool  &  L.  &  G. 
Ins.  Co.  V.  People's  Bank,  143  Ga.  355, 
85  8E  114;  Jones  v.  McClaughry,  169 
la.  281,  151  NW  210;  Union  Pac.  Ey. 
Co.  V.  Hand,  7  Kan.  380;  May  c.  Ins. 
Co.,  172  N.  C.  796,  90  SE  890;  Har- 
dee V.  Timberlake,  159  N.  C.  552,  75  S 
E  799;  Brown  v.  8.,  11  Okl.  Cr.  498, 
148  P  181;  Tucker  v.  8.,  10  Okl.  Or. 
565,  139  P  998;  St.  Louis  &  S.  F.  E. 
Co.  V.  James,  36  Okl.  196,  128  P  279; 
Glover  v.  Albrecht  (Tex.  Civ.),  173  SW 
504;  S.  V.  McBain,  102  Wis.  431,  78 
NW  602. 

32-69     U.  8.  V.  E.  Co.,  237  Fed.  292; 
Colonial  Homes  E.  &  I.  Co.  «.  Sample, 
136  La.  195,  66  8  788. 
[la]      Court    cannot   shorten   a   term. 
Colonial  Homes  E.  &  I.  Co.  v.  Sample," 

136  La.  195,  66  S  788. 

32-70     Tucker  v.  8.,  10  Okl.  Cr.  565, 

137  P  998;  St.  Louis  &  8.  F.  E.  Co. 
'.;.  James,  36  Okl.  196,  128  P  279,  quot. 
from  In  re  Dossett,  2  Okl.  369,  37  P 
1066;  First  Christian  Church  v.  Eobb, 
69  Or.  283,  138  P  856. 

[a]  Where  Monday  is  the  day  desig- 
nated for  the  beginning  of  the  terms 
in  the  several  counties,  the  term  in  one 
county  does  not  ipso  facto  end  the 
Saturday  at  midnight  preceding  the 
Monday  fixed  for  the  beginning  of  the 
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term  In  another  county.  Barnes  v.  S., 
68  Fla.  291,  67  S  131. 

33-71  Loewe  v.  Bank,  222  Fed.  342. 
33-73  S.  V.  Eohrer,  90  O.  St.  167, 
107  NB  513. 

33-75  Miner  v.  IT.  S.,  244  Fed.  422, 
157  CCA  48;  Moerecke  v.  Bryan,  183 
Ind.  691,  108  NE  948;  Brown  v.  S.  74 
Tex.  Cr.  356,  169  SW  437  (constru- 
ing art.  1726,  Eev.  St.,  1909)  Sharp 
V.  S.,  71  Tex.  Cr.  633,  160  SW  369. 
[a]  Though  such  extension  may  de- 
stroy the  succeeding  term  it  may  be 
made.  Cory  v.  Richardson  (Tex.  Civ.), 
191  SW  568. 

34-77  Holman  v.  Hogg  83  Mo.  ipp. 
370. 

[a]     Absence  of  presiding  judge. — A 

term  is  not  invalidated  by  the  fact  that 

the  presiding  judge  was  unable  to  be 

present  at  the   opening  of  the  special 

session,  where  the  assistant  judges  had 

the  power  to  open  court,  and  to  keep 

it  adjourned  froin  time  to  time.     S.  v. 

Alpert,    87   Vt.    162,    88    A    537;    S.    v. 

Alfred,  87  Vt.  157,  88  A  534. 

34-78    Central  C.  &  C.  Co.  v.  Graham, 

129  Ark.  550,  196  SW  940. 

34-79     St.  Louis   &   S.  F.   E.   Co.  v. 

James,  36  Okl.  196,  128  P  279. 

35-80     [a]     See  the  statutes  of  the 

various  states  and  the  following:  Kan. 

Eev.   St.,   1909,    §3869;    Grant   City   v. 

Simmons,  167  Mo.  App.   183,   151   SW 

187;  Creed  v.  S.,  69  Tex.  Cr.  464,  155 

SW  240. 

35-81    Central  C.  &  C.  Co.  v.  Graham, 

129  Ark.  550,  196  SW  940;  McVay  v.  S., 

104  Ark.  629,  150  SW  125. 

36-86    S.  V.  Wood,  175  N.  C.  809,  95 

SE  1050. 

36-89      Ex  parte  Daly,   66  Fla.   345, 

63  S  834. 

36-90    Athens  v.  Miller,  190  Ala.  82, 

66  S  702. 

37-92     S.  V.  Alpert,  87  Vt.  162,  88  A 

537;   S.   V.   Alfred,   87   Vt.   157,    88   A 

534.     See  Carson  v.  Sleigh    (Ala.),  78 

S  229. 

37-93      Coulson   v.    S.,    13    Ga.    App. 

148,   78   SE   1108;    Graham   v.   C,   164 

Ky.  317,  175  SW  981;   Edwards  v.  S., 

75  Tex.  Cr.  647,  172  SW-227;   Valdez 

V.  S.,  71  Tex.  Cr.  487,  160  SW  341;  Ex 

parte  Martinez,  66  Tex.  Cr.  1,  145  SW 

959;    Browder   v.    School    Dist.     (Tex. 

Civ.),  172  SW  152;  S.  V.  Alpert,  87  Vt. 

162,   88   A   537;    S.   v.  Alfred,    87   Vt. 

157,  88  A  534. 


[a]  Texas  statute  void. — Code  Cr. 
Proc,  1911,  art.  583,  conferring  power 
upon  county  judge  to  hold  special  term 
contravenes  Const.,  art.  5,  §29,  which 
gives  this  power  to  the  county  com- 
missioner's court.  Ex  parte  Collins, 
79  Tex.  Cr.  436,  185  SW  580. 

37-94  Bell  v.  S.,  120  Ark.  530,  180 
SW  186;  S.  V.  Fulton  (Mo.  App.),  184 
SWr  938;  Trabue  v.  Ash  (Tex.  Civ.), 
200  SW  415. 

37-96  [a]  Where  the  public  wel- 
fare requires  it,  etc. — Lawrason  v. 
Swartz,  132  La.  511,  61  S  554;  S.  v. 
Alfred,  87  Vt.  157,  88  A  534;  S.  v.  Al- 
pert, 87  Vt.  162,  88  A  637. 

[b]  When  necessary. — ^In  re  Griffin, 
177  Ala.  243,  59  S  303. 

[e]  The  discretion  of  the  judge  in 
calling  a  special  session  is  not  subject 
to  review  in  the  supreme  court.  Gra- 
ham V.  C,  164  Ky.  317,  175  SW  981; 
S.  V.  Alfred,  87  Vt.  157,  88  A  534;  S. 
V.  Alport,  87  Vt.  162,  88  A  537. 
[d]  The  record  need  not  recite  that 
in  the  opinion  of  the  judge  a  special 
term  was  necessary.  Grant  v.  S.,  62 
Ala.  233. 

38-99  Mayhew  v.  S.,  69  Tex.  Cr.  187, 
155  SW  191. 

38-3  HUl  17.  8.,  100  Ark.  373,  140 
SW  576. 

[a]  Amending  defective  order. — A  de- 
fective order  calling  a  special  term  can 
be  validated  by  an  amendment  nunc 
plo  tune  after  trial  had  at  such  term. 
Eeece  v.  8.,  118  Ark.  310,  176  SW 
165. 

[b]  When  two  methods  are  provided, 
either  of  which  may  be  used,  a  vari- 
ance in  the  use  of  one  method  is  im- 
material where  the  other  is  also  used. 
Frey  v.  Com.,  169  Ky.  534,  184  SW 
899 

39U  Reeee  v.  8.,  118  Ark.  310,  176 
SW  165. 

39-5  P.  V.  Term  of  Court  (App.  Div.), 
171  NY8  922;  Beams  v.  'Kearns,  5 
Coldw.  (Tenn.)  217;  Hamilton  v.  Tuc- 
ker County  Court,  38  W.  Va.  71,  18  BE 
8;  Mayer  v.  Adams,  27  W.  Va.  244. 
39-6  In  re  Griffin,  177  Ala.  243,  59 
S  303;  Graham  v.  C,  164  Ky.  317,  175 
SW  981. 

39-7  Pool  V.  8.,  121  Ark.  17,  180  SW 
339;  8.  V.  Alpert,  87  Vt.  162,  88  A 
537;  S.  V.  Alfred,  87  Vt.  157,  88  A 
534;  S.  V.  Hoke,  76  W.  Va.  36,  84  SE 
1054. 
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39-11  Athens  v.  Miller,  190  Ala.  82, 
66  S  702;  Ashford  v.  McKee,  183  Ala. 
620,  62  S  879;  McVay  v.  S.,  104  Ark. 
629,  150  SW  125. 

40-15  Ogles  V.  S.,  15  Ala.  App.  Ill, 
72  S  598;  S.  v.  Const.  Co.,  134  Ark. 
447,  203  SW  704;  Hays  v.  S.,  16  G-a. 
App.  20,  84  SE  497;  Alabama  E.  Co. 
V.  Dalton,  86  Miss.  299,  38  S  285;  Green 
V.  Morse,  57  Neb.  391,  77  NW  925,  73 
AmSt  518;  P.  V.  Sullivan,  115  N.  Y. 
185,  21  NE  1039;  Tucker  v.  S.,  10  Okl. 
Cr.  565,  139  P  998;  Eockhold  v.  Cabot, 
81  W.  Va.  697,  95  SE  804. 

[a]  Courts  have  Inherent  power  to 
control  the  times  of  adjournment,  or  to 
extend  the  terms  as  the  business  of  the 
court  may  require,  and  this  power 
should  not  be  restricted  unless  it  is 
clear  that  it  is  the  legislative  intent 
to  do  so.  Horkan  v.  Beasley,  11  Ga. 
App.  273,  75  SE  341. 

41-17  Walker  v.  O'Connor  (Ga. 
App.),  97  SE  276. 

41-19  Kneeland  v.  "Vyayne  County 
Nat.  Bank,  38  Okl.  470,  134  P  17, 
construing  effect  of  ch.  102,  Laws,  1910, 
upon  power  of  sheriff  to  adjourn  reg- 
ular and  special  terra  from  day  to  day 
until  judge  attended  to  convene  court. 
41-20  [a]  Rescission  of  order  of 
adjournment  should  in  a  proper  ease 
be  made  by  the  court.  Colonial  Homes 
B.  &  I.  Co.  V.  Sample,  136  La.  195,  66 
8  794. 

41-21  Ex  parte  Baldwin,  118  Ark. 
416,  176  SW  680;  McVay  v.  S.,  104 
Ark.  629,  150  SW  125;  Tucker  v.  S., 
10  Okl.  Cr.  565,  139  P  998. 
42-22  Coulson  v.  S.,  13  Ga.  App.  148, 
78  SE  1108;  Virginia  Beach  Dev.  Co. 
V.  Murray,  113  Va.  692,  75  SE  81; 
Eockhold  V.  Cabot,  81  W.  Va.  697,  95 
SE  804. 

42-24  [a]  No  exact  formula  or 
words  necessary  in  adjourning  a  term 
of  court.  Liverpool  &  London  & 
Globe  Ins.  Co.  v.  People's  Bank,  143 
Ga.  355,  8S  SE  114. 

[b]  When  judge  is  detained  in  an- 
other county,  he  may  postpone  the  be- 
ginning of  the  term  by  instructing 
sheriff  by  letter,  to  adjourn  court  for 
one  week.  S.  v.  Wood,  175  N.  C.  809. 
95  SE  10^0. 

43-30      See    Beard    v.    McLain,    117 
jMiss.  316,  78  S  184. 
[a]     The  court  in  Ex  parte  Baldwin, 
118  Ark.  416,  176  SW  680,  says:     "We 
have   no  doubt   of  the   power  of  the 


court,  even  if  in  fact  an  order  of  ad- 
journment has  been  announced,  to  re- 
convene the  court  and  cjiange  that 
order  and  proceed  with  other  busi- 
ness." 

[b]  Cannot  reconvene  prior  to  a  fixed 
day  to  which  the  court  has  been  ad- 
journed. S.  V.  Const.  Co.,  134  Ark. 
447,  203  SW  704. 

44-34  Jones  v.  MeClaughry,  169  la. 
281,  151  NW  210. 

44-35  Von  Schmidt  v.  Widber,  99 
Cal.  511,  34  P  109. 

[a]  Vacation  period  may  be  short- 
ened by  an  order  entered  on  the  min- 
utes. Colonial  Homes  E.  &  L  Co.  v. 
Sample,  136  La.  195,  66  S  788. 
45-39  Tucker  v.  Ice  &  Mach.  Wks., 
142  Ga.  83,  82  SE  496;  Cameron  v. 
Clinton,  259  111.  599,  102  NE  1000. 
[a]  Contempt  proceedings. — Fountain 
V.  Dorminey,  147  Ga.  574,  94  SE  1014. 
46-43  Moore  v.  McGuire,  26  Ala. 
461;  S.  V.  Woodson,  161  Mo.  444,  61 
SW  252. 

46-44  Havner  v.  Eockefellow  (la.), 
165  NW  316. 

48-56  [a]  Cannot  file  motion  out 
of  time. — Parties  cannot  stipulate  to 
file  a  motion  out  of  the  time  specified 
by  statute,  and  a  custom  of  the  court  _ 
and  attorneys  to  treat  the  court  as 
constructively  in  session  after  adjourn- 
ment cannot  validate  such  motion.  S. 
V.  Coleman,  182  Mo.  App.  358,  170  SW 
452. 

49-70  Massachusetts  Mut.  L.  Ins. 
Co.  V.  Vehicle  Co.,  138  Tenn.  28,  195 
SW  762. 

50-77  Shea  v.  Starr,  76  N.  H.  538, 
85  A  788. 

53-8  Cherry  v.  Milam  (Okl.),  168 
P  241. 

55-24  Eozier  v.  Williams,  92  111. 
187;  Knickerbocker  Ice  Co.  v.  Surprise, 
53  Ind.  App.  286,  97  NE  357,  99  NE 
58;  Torak  v.  Ey.  Co.,  60  Pa.  Super.  248; 
Brown  v.  Mfg.  Co.,  109  S.  V.  343,  96 
SE  138;  In  re  Evans,  42  Utah  282,  130 
P  217. 

[a]  Courts  have  no  inherent  power  to 
extend  an  existing  practice  to  meet  a 
particular  situation  or  create  a  new 
procedure  without  legislation.  Acker- 
man  V.  Trust  Co.,  91  Conn.  500,  100  A 
22 

56-29  Tazoo  &  M.  V.  E.  Co.  v.  Kirk, 
102  Miss.  41,  58  S  710,  834,  AnnCas 
1914C,  968,  42  LEA(NS)    1172. 
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[a]  Rules  of  state  court  not  binding 
on  federal  court.  Southern  Ey.  Co.  v. 
Smith,  214  Fed.  942,  131  CCA  238. 

57-30  S.  V.  Kight  (Okl.),  152  P 
362. 

[a]  In  Texas.— Eev.  Civ.  St.,  1911, 
art.  1524;  McElroy  v.  S.,  76  Tex.  Cr. 
78,  172  SW  1144;  Cooney  v.  Dandridge 
(Tex.  Civ.),  158  8W  177;  El  Paso 
Electric  Ey.  Co.  v.  Lee  (Tex.  Civ.), 
157  SW  748;  Peck  v.  Morgan  (Tex. 
Civ.),  156  SW  917;  Ft.  Worth  &  D. 
C.  E.  Co.  V.  Wilkinson  (Tex.  Civ.),  152 
SW  203. 

57-31     Comp.  Davis  v.  Dunn    90  Vt. 
253,  98  A  81,  AnnCasl918D,  994. 
58-36     Lantz  v.   Cole,   172    Cal.   245, 
156  P   45;   Moses  v.   Craig,   77   N.  H.' 
586,  95  A  148. 

58-40  Greenlee  v.  CobB,  146  Ga.  97, 
90  SE  711;  Sea  v.  Glover,  1  HI.  App. 
335;  Page  v.  Pinckard,  140  La.  254,  72 
S  955;  Eowson  v.  MoKinney  (Tex. 
Civ.),  154  SW  603. 

58-41  Hamilton  v.  Fowler,  83  Fed. 
321;  Gray  v.  E.  Co.,  10  Fed.  Cas.  No. 
5,713;  Ackerman  v.  Trust  Co.,  91  Conn. 
500,  100  A  22;  Holder  Turpentine  Co. 
V.  Kiser  Co.,  68  Pla.  812,  67  S  85;  As- 
sets Adjust.  Co.  V.  Atkinson,  etc.,  180 
III.  App.  296;  My  nor  v.  Hammar  Bros., 
173  111.  App.  507;  Purcell  v.  R.  Co., 
50  Mo.  506;  St.  Louis  &  S.  F.  R.  Co.  v. 
McAllister,  56  Okl.  244,  155  P  1123; 
McElroy  v.  S.,  76  Tex.  Cr.  78,  172  SW 
1144;  Johnson  v.  8.,  49  Tex.  Cr.  429,  93 
SW  735;  Missouri,  K.  &  T.  R.  Co.  v. 
Beasley,  106  Tex.  160,  155  SW  183; 
Lingo  Lumb.  Co.  v.  Garvin  (Tex.  Civ.), 
181  SW  561;  International  &  G.  N. 
E.  Co.  V.  Parke  (Tex.  Civ.),  169  SW 
397;  Conn  v.  Rosamond  (Tex.  Civ.),  161 
SW  73;  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
West  Bros.  (Tex.  giv.),  159  SW  142; 
Eowson  &  Co.  V.  McKinney  (Tex.  Civ.), 
154  SW  603;  Ft.  Worth  &  D.  C.  R.  Co. 
f.  Wilkinson  (Tex.  Civ.),  152  SW  203. 
[a]  Cannot  broaden  statute. — Nissen 
V.  Flaherty,  117  Me.  534,  105  A  127. 
59-43  Angel  v.  Mfg.  Co.,  73  111.  412; 
Federal  C.  T.  Co.  v.  KorfE,  50  Ind.  App. 
608,  97  NE  185;  Main  v.  Lynch,  54  Md. 
658;  Ackerman  v.  Ackerman,  123  App. 
Div.  750,  108  NTS  534;  Jo^es  v. 
Brown,  1  Pa.  Dist.  675. 
60-44  Saylor  -y.  Taylor,  77  Fed.  476, 
23  CCA  343j  Assets  Adjust.  Co.  v.  At- 
kinson, etc.,  180  111.  App.  296;  Ken- 
nedy V.  Meredith,  3  Bibb  (Ky.)  465; 
Bell  i;.  North,  4  Litt.  (Ky.)  133;  S.  v. 


Posey,  17  La.  Ann.  253,  87  ArriDec 
525;  Kelly  v.  Coal  Co.,  253  Pa.  553, 
98  A  767.  . 

60-48     Voight   Brew.    Co.   v.   Circuit 
Judge,  108  Mich.  356,  66  NW  217. 
60-49      Odegard    v.    Lumb.    Co.,    130 
Wis.  659,  110  NW  809. 
61-52      [a]      Notice    of    setting    for 
trial. — Hayden    v.    Superior    Court,    22 
Cal.  App.  23,  133  P  26. 
61-53     [a]    Rules  requiring  affidavits 
of  defense  from  executors  and  admin- 
istrators.    Lowenstein   v.   Michael,   55 
Pa.  Super.  628. 

[b]  Rule  abolisbing  pleadings  in 
nlunicipal  court. — Weil  v.  Ins.  Co.,  264 
III.  425,  106  NE  246. 
61-58  Fry  v.  Hoffman,  54  Ind.  App. 
434,  102  NE  167,  103  NE  15. 
61-62  [a]  Motion  to  dismiss  ap- 
peal.— Ervin  v.  Co.,  173  Mo.  App.  508, 
158  SW  913. 

[b]  Defining  costs  allowable  to  pre- 
vailing party  on  appeal.  Bond  v.  Unit- 
ed E.  B.,  20  Cal.  App.  124,  128  P  786. 
62-63  [a]  Regulating  consideration 
of  errors  on  motion  for  new  trial. 
Jacks  V.  Co.,  125  Tenn.  123,  140  SVV 
1066. 

63-73  Feldott  v.  Featherstone  (111.), 
125  NE  361. 

63-75  Murphy  v.  Gould,  39  App.  Cas. 
(D.  C.)  363;  MagnuBon  v.  Billings,  162 
Ind.  177,  52  NE  803;  Bingham  v.  Bank, 
63  Ind.  App.  606,  114  NE  97;  Bing- 
ham V.  Bank  (Ind.  App.),  112  NE  895; 
Chicago,  I.  &  L.  Ry.  Co.  v.  Priddy 
(Ind.  App.),  108  NE  238;  Fort  v. 
White,  58  Ind.  App.  524,  108  NE  27; 
Webster  v.  Bligh,  50  Ind.  App.  56,  98 
NE  73;  Price  v.  Swartz,  49  Ind.  App. 
627,  97  NE  938;  Albaugh  Bros.,  Drov- 
er &  Co.  ij.  Lynas,  47  Ind.  App.  30,  93 
NE  678;  Horseman  v.  Furbush,  124 
Md.  581,  93  A  149;  Main  v.  Lynch,  54 
Md.  658;  Herman  Sav.  Bk.  v.  Kropp, 
266  Mo.  218,  181  SW  86;  Beco  v.  Min. 
Co.,  37  Nev.  199,  141  P  453;  Cohen  v. 
Cohen,  160  App.  Div.  240,  145  NTS 
652;  S.  V.  Kight  (Okl.),  152  P  362  (Cit. 
6,  Standard  Pkoc.  63);  Inchausti  & 
Co.  V.  De  Leon,  24  Phil.  Isl.  224;  St. 
Germain  v.  Bouchard,  36  E.  I.  35,  88 
A  802;  International  &  G.  N.  Ry.  Co. 
V.  Parke  (Tex.'  Civ.),  169  SW  397; 
Childress  v.  Robinson  (Tex.  Civ.),  161 
SW  78;  Davis  v.  Dunn,  90  Vt.  253, 
98  A  81,  Ann  Casl918D,  994. 
64-76  Hayden  v.  Superior  Court,  22 
Cal.   App.    23,   133    P   26;    Murphy   v. 
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Gould,  39  App.  Cas.  (D.  C.)  363;  Dis- 
trict of  Columbia  v.  Humphries,  11 
App.  Cas.  (D.  C.)  68;  Hoodless  v.  Jer- 
nigan,  46  Fla.  213,  35  S  656;  Bingham 
V.  Bank  (Ind.  App.),  112  NE  895; 
Book  V,  Straus  Bros.  Co.,  60  Ind.  App. 
381,  110  NE  1006;  Chieago,  I.  &  L. 
By.  Co.  V.  Priddy  (Ind.  App.),  108  NE 
238;  Webster  v.  Bligh,  50  Ind.  App. 
56,  98  NE  73;  Price  v.  Swartz,  49  Ind. 
App.  627,  97  NE  938;  Dillon  v.  S.,  48 
Ind.  App.  495,  96  NE  171;  Albaugh 
Bros.,  Drover  &  Co.  v.  Lynas,  47  Ind. 
App.  30,  93  NE  678;  Beco  v.  Min.  Co., 
37  Nev.  199,  141  P  453;  Cox  v.  Co.  (N. 
C),  98  SE  704. 

64-77  Murphy  v.  Gould,  39  App.  Cas. 
(P.  C.)  363. 

65-78  Hayden  v.  Superior  Court,  22 
Cal.  App.  23,  133  P  26;  Murphy  v. 
Gould,  39  App.  Cas  (D.  C.)  363;  Dis- 
trict of  Columbia  v.  Humphries,  11 
App.  Cas.  (D.  C.)  68;  Klinesmith  v. 
Van  Bramer,  104  111.  App.  384;  Hopper 
V.  Mather,  104  111.  App.  309;  Bingham 
V.  Bank  (Ind.  App.),  112  NE  895;  Book 
V.  Straus  Bros.  Co.,  60  Ind.  App.  381, 
110  NE  1006;  Chieago,  I.  &  L.  By.  Co.' 
V.  Priddy  (Ind.  App.),  108  NE  238; 
Webster  v.  Bligh,  50  Ind.  App.  56,  98 
NE  73;  Price  u.  Swartz,  49  Ind.  App. 
627,  97  NE  938;  Albaugh  Bros.,  Drover 
&  Co.  V.  Lynas,  47  Ind.  App.  30,  93  NE 
678;  National  Loan  &  Inv.  Co.  v.  Bleas- 
dale,  159  la.  529,  141  NW  456;  Levy  v. 
Michon  Bros.,  142  La.  825,  77  S  644; 
Beco  V.  Min.  Co.,  37  Nev.  199,  141  P 
453,  approving  dissenting  opinion  by 
Chief  Justice  in  Adams  v.  Bogers,  31 
Nev.  150,  101  P  317. 
65-80  S.  V.  Kight  (Okl.),  152  P  362; 
Vinson  v.  S.,  77  Tex.  Cr.  546,  179  SW 
574. 

66-86  Seaboard  Air  Line  B.  Co.  v. 
Hess  (Fla.),  74  S  500. 
66-89  [a]  The  laws  authorizing  the 
making  of  such  rules  must  be  consid- 
ered in  construing  them.  Missouri, 
etc.  By.  Co.  v.  Beasley,  106  Tex.  160, 
155  SW  183;  Ft.  Worth  &  D.  C.  By. 
Co.  V.  Wilkinson  (Tex.  Civ.),  152  SW 
203. 

67-95  .  8.  r.  Ellison,  267  Mo.  321,  184 
SW  963;  Smith  v.  Smith,  49  Pa.  Super. 
423. 

68-99    Dalton  v.  Begister  &  Co.,  248 
Mo.  150,  154  SW  67. 
68-2     Beco  v.  Min.  Co.,  37  Nev.  199, 
141  P  453   (approving  dissenting  opin- 
ion by  Chief  Justice  in  Adams  v.  Bog- 


ers, 31  Nev.  150,  101  P  317);  In  re 
Evans,  42  Utah  282,  130  P  217. 
[u]  The  court  of  appeals  will  enforce 
the  ruJes  made  by  the  supreme  court 
for  the  government  of  inferior  courts. 
Peck  V.  Morgan  (Tex.  Civ.),  156  SW 
917;  Tinslay  v.  Bottom  (Tex.  Civ.), 
155  SW  1053. 

68-4     Tinsley  v.  Bottom   (Tex.  Civ.) 
155  SW  1053. 

69-9  Cox  V.  Co.  (N.  C),  98  SE  704. 
69-10  Sutton  V.  Zewadski,  70  Fla. 
379,  70  S  433. 

70-17  District  of  Columbia  v.  Hum- 
phries, 11  App.  Cas  (D.  C.)  68;  Price 
V.  Swartz,  49\Ind.  App.  627,  97  NE 
938;  Albaugh  Bros.,  Drover  &  Co.  v. 
Lynas,  47  Ind.  App.  30,  93  NE  678; 
Walker  ^.  Ducros,  18  La.  Ann.  703; 
Baker  v.  S.,  84  Wis.  584,  54  NW  1003. 
70-18  Poultney  v.  La  Fayette,  12 
Pet.  (U.  S.)  472,  9  L.  ed.  1161;  Omaha 
Electric  L.  &  P.  Co.  v.  Omaha,  216  Fed. 
848  133  CCA  52;  Burget  v.  Eobinson, 
123  Fed.  262,  59  CCA  260;  White  v. 
Superior  Court,  110  Cal.  60,  42  P  480; 
P.  V.  Demasters,  105  CaL  669,  39  P  35; 
O'Gara  v.  Hancock  (Fla.),  79  S  167; 
8.  V.  Walters,  178  la.  1108,  160  NW 
821 ;  Wilson  v.  Peacock,  111  Miss.  116, 
71  S  296;  Shea  v.  Starr,  76  N.  H.  538, 
85  A  788;  In  re  Logan's  Est.,  213 
Pa.  218,  62  A  843;  Green  v.  Harris, 
11  B.  I.  5;  Gibbes  v.  E.  Co.,  14  S.  C. 
385;  Mills  v.  Bagby,  4  Tex.  320;  De 
Leon  V.  Owen,  3  Tex.  153;  Hudson  v. 
Kline,  9  Gratt.  (50  Va.),  379;  Sufdeld 
V.  Bond,  10  Beav.  146,  50  Eng.  Eeprint 
538;  Butler,  v.  Bulkeley,  2  Swanst.  373, 
36  Eng.  Eeprint  658;  Daniel  v.  Fal- 
mouth, 5  L.  J.  Ch.  (Eng.)  69. 
74-43  McAulay  v.  MoAulay,  96  S.  C. 
86,   79   SE   785. 

75-47  Joseph  v.  S.,  148  Ga.  166,  96 
SE  229. 

[a]  Contest  of  homstead  exemption 
may  be  heard  and  decided  by  a  single 
judge.  Kimball  v.  Hdw.  Co.  (Ala.), 
78  8  787. 

77-61  Seaboard  Air  Line  By.  Co.  v. 
Bailroad  Com.,  213  Fed.  27,  129  CCA 
613;  Lykins  v.  By.  Co.,  209  Fed.  573, 
126  CCA  395;  Birmingham  Waterworks 
Co.  V.  Birmingham,  211  Fed.  497. 
[a]  In  order  to  reverse  a  judgment  of 
lower  court,  there  must  be  a  concur- 
rence of  three  justices.  McAulay  v. 
McAulay,  96  S.  C.  86,  79  SE  7R5. 
fb]  To  reversal  on  weight  of  the  evi- 
dence, all  must  agree  in  court  of  ap- 
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pealB.    Bayes  i;.  Cas.  Co.,  92  O.  St.  303,  i 
110  NE  751.  I 

[c]  The  concurrence  of  four  justices 
is  necessary  in  the  decision  of  a  case 
■before  the  supreme  court  in  banc.  Del 
Mar  Water,  etc.  Co.  v.  Eshleman,  167 
Cal.  666,  140  P  591-,  948;  In  re  Briley, 
97  Kan.  606,  156  P  726;  Fulton's  Li- 
cense, 61  Pa.  Super.  401;,  CanBeld's  Li- 
cense, 61  Pa.  Super.  401;  Pierce's  Li- 
cense, 61  -Pa.  Super.  397. 
77-62  Gulf,  M.  &  N.  E.  Co.  v.  Dossett 
(Miss.),  79  S  179. 

[a]  Number  of  judges  necessary  to 
hear  and  determine'  application  for  in- 
terlocutory injunction  suspending  the 
enforcement  of  a  state  statute  upon 
ground  of  unconstitutionality.  Judicial 
Code,  §266;  Louisville  &  N.  E.  Co.  v. 
Eailroad  Com.,  208  Fed.  35. 
80-73  Howard  v.  Harrington,  114  Me. 
443,  96  A  769. 

85-7      Eead   Phosphate   Co.  v.   Wells, 
18  Ga.  \pp.  656,  90  SB  368. 
85-8      Eead  Phosphate   Co.  v.    Wells, 
18  Ga.  App.  656,  90  SE  358. 
86-14    [a]    When  time  within  which 
decision  may  be  filed  has  expired  the 
only    relief    which    appellate    term    on 
appeal   can   afford   ia   to   order   a  new 
trial.     Eoyal    Palace     Eealty     Co.     v. 
White,  96  Misc.  678,  161  NYS  97. 
86-21      [a]      The    chancellor    cannot 
file  an  opinion  as  being  '  'by  the  court' ' 
when  his  two  colleagues  had  not  heard 
the  ease.    Ebling  v.  Borough  of  Schuyl- 
kill Haven,  244  Pa.  505,  91  A  360. 
87-22     See  Spillers  v.  Griffin,  109  S. 
C.  78,  95  SE  133,  LEA1918D,  1193. 
87-23     Eoyal   Palace    Eealty    Co.   v. 
White,  96  Misc.  678,  161  NYS  97. 
87-28      Fink    v.    Grocery    Co.    (Tex. 
Civ.),  167  SW  35. 

[a]  Iklisdemeanor  and  felony  cases. 
Tucker  v.  S.,  7  Okl.  Cr.  634,  124  P 
1134,  126  P  1089. 

fb]  Reasons  for  conclusion  of  court. 
The  court  should  follow  its  own  discre- 
tion as  to  the  degree  of  elaboration  to 
be  accorded  to  the  treatment  of  any 
proposition  and  as  to  the  questions 
which  are  worthy  of  notice  at  all.  P, 
V.  Burke,  18  Cal.  App.  72,  122  P  435. 
88-30  Wilkinson  v.  Flowers  (Ala. 
App.),  77  8  982. 

[a]  Where  decisious  relate  to  quas- 
tions  of  fact  only  court  may  merely 
state  its  conclusions  on  questions  of 
fact.  Farley  v.  Baldwin  (Ala.),  77  S 
723. 


[b]  Where  decisions  relating  to  ques- 
tion of  fact  only  are  not  required  to 
be  in  writing,  decision  as  to  propriety 
of  chancellor's  determination  of  ques- 
tions of  fact  need  not  be  in  writing. 
Underwood  v.  Underwood  (Ala.),  77  S 
233 

91-47  Skipper  v.  Lumb.  Co.,  158  N. 
C.  322,  74  SE  342. 

91-49  [a]  A  discussion  of  the  facts 
of  a  case  by  an  appellate  court  should 
not  be  indulged  in  unless  such  discus- 
sion tends  to  illuminate  some  legal 
principle  involved  in  the  case.  Eit- 
tenberry  v.  Wharton,  182  Ala.  388,  62 
S  672. 

91-53     See  Burbank  v.  Ernst,  232  U. 
S.  162,  34  Sup.  Ct.  299,  58  L.  ed.  551. 
92-54     In  re  Felton's  Est.,  176  Cal. 
663,   169   P  392. 

93-61  [a]  The  written  opiitlon  con- 
tained In  the  record  may  be  adopted  by 
the  appellate  court  as  its  own.  Ken- 
ton Water  Co.  v.  Covington,  166  Ky. 
569,  161  SW  988. 


OOUBTS  KABTXAI. 
98-7  [a]  A  court  martial  is  not  a 
court  within  the  meaning  of  §§85  and 
86  of  the  state  constitution,  nor  within 
meaning  of  §7810,  Eev.  Codes,  but  it  is 
a  tribunal  within  the  meaning  of  §7810, 
Eev.  Codes,  1905.  S.  v.  Peake,  22  N.  D. 
457,  135  NW  197. 

[b]  Constitutional  provisions. — While 
"courts  martial"  discharge  judicial 
functions  and  are  in  a  sense  courts, 
they  are  not  within  the  meaning  of  a 
state  constitution  declaring  that  the 
judicial  power  of  the  state  shall  be 
vested  in  certain  named  courts.  S.  v. 
Long,  136  La.  1,  66  S  377. 
99-10  S.  V.  Peake,  22  N.  D.  457,  135 
NW  197. 

106-51     In  re  Wulzen,  235  Fed.  362 
AnnCasl917A,  274. 

108-62     See   P.   v.    Denman    (Cal.), 
177  P  461. 

108-63  U.  S.  V.  CoUey,  3  Phil.  Isl. 
58;  U.  8.  V.  Tubig,  3  Phil.  Isl.  244. 
{a]  Philippine  scouts  are  an  integral 
part  of  the  regular  army  of  the  United 
States  and  are  not  included  in  "other 
forces"  whosa  oflcers  may  not  be 
tried  by  officers  of  the  regular  army 
within  meaning  of  t'h*  77th  Art.  of 
War.  Atkinson  v.  Stewart,  23  Phil.  Isl. 
405. 

110-74    Hoskins  v.  Diekerson  (CCA), 
239  Fed.  275, 
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110-76  [a]  ITo  jurisdiction  over 
person  serving  In  regiment  of  volun- 
teeis  and  not  mustered  into  service  of 
United  States.  Craycroft  v.  V.  S.,  48 
St.  01.  (U.  S.)  5. 

111-77  [a]  §25  of  eh.  5930  of  the 
laws  of  Florida  embraces  commission- 
ed ofScers  of  the  national  guard. 
Dawling  v.  Lee,  68  Fla.  23,  66  S  142. 
121-48  [a]  Promulgation  of  sen- 
tence is  for  information  and  does  not 
aflEect  the  validity  of  the  sentence. 
Lyon  V.  U.  S.,  48  Ct.  01.  (U.  S.)  30. 

128-97     U.  S.  V.  CoUey,  3  Phil.  Isl. 

58. 

128-99  [a]  An  acquittal  of  man- 
slaughter by  a  court  martial  in  time  of 
peace  does  not  bar  a  prosecution  by  the 
civil  government  for  murder  on  the 
same  facts.  IT.  S.  v.  Grafton,  6  Phil. 
Isl.   55. 

129-3    MuUan  v.  V.  S.,  212  U.  S.  516, 

29  Sup.  Ot.  33'0,  53  L.  ed.  632;  Ex  parte 

Tucker,  212  Fed.  569;  Ex  parte  Dickey, 

204  Fed.  322;  Melvin  v.  U.  S.,  45  Ot. 

CI.    (U.   S.)    213;   Cowling  v.  Lee,    68 

I'la.  23,  66  S.  142;   U.  S.  v.  Colley,  3 

Phil  Isl.  58. 

;l30-4     Comp.  Craycroft  v.  V.  S..  48 

Ct.  01.  (U.  S.)   5. 

130-5    Exparte  Dickey,  204  Fed.  322- 

Dowling  V.  Lee,  68  Fla.  23,  66  S  142*. 

130-6     S.   V.  Long,   136  La.   1,   66  S 

377. 

131-7    Dowling  v.  Lee,  68  Fla.  23,  66 

S   142;    S.   V,    Long,    136   La.    1,    66    S 

377. 

131-8    S.  V.  Peake,  22  N.  D.  457,  135 

NW  197. 


COVENANT,  ACTION  OF 
134-1  Carroll  v.  Cohen,  5  Boyce 
(Del.)  233,  91  A  1001. 
[a]  For  breach  of  a  ■covenant  of  lease 
by  which  lessee  was  to  make  certain 
use  of  hay  raised  on  leased  premises, 
the  action  in  covenant  is  a  proper 
remedy.  Freeman  v.  Barnes,  162  111. 
App.  18.  ' 

134-2  Radzinski  v.  Ahlswede,  185  111. 
App.  513. 

[a]  Agreement  modified.— If  on  any 
ground  it  can  be  held  that  the  agree- 
ment under  seal  declared  on  was  modi- 
fled  by  previous  parol  agreement,  or 
that  it  was  modified  by  a  subsequent 
parol  agreement  on  a  point  essential  to 
defendant's  liability,  covenant  is  not 
the    proper  form    of   action   for    the 


breach.  Eadzinski  v.  Ahlswede,  185 
111.  App.  513. 

135-5  [a]  A  count  in  assumpsit 
may  be  joined  with  a  count  in  cove- 
nant, under  E.  I.  Gen.  Laws,  1909,  oh. 
283,  §26.  Sowter  v.  Lace  Co.,  34  E. 
I.  304,  83  A  437. 

136-11  Winslow  v.  Newcomb,  87  N. 
J.  Eq.  480,  100  A  613;  Duryea  v.  Hen- 
drickson,  175  App.  Div.  188,  161  NTS 
999;  Dime  Sav.  Bank  v.  Butler,  96  Misc. 
82,  160  NYS  954;  Moore  v.  Henderson, 
163  NYS  761. 

[a]  Purchaser  of  land  on  the  install- 
ment plan,  who  has  not  received  title, 
can  enforce  a  covenant  made  for  the 
benefit  of  the  property.  Menzies  v. 
E.  Co.,  164  NYS  403. 
140-16  Mereness  v.  De  Lemos,  91 
Conn.  651,  101  A.  8;  Baton  v.  Hopkins, 
71  Fla.  615,  71  S  922. 
142-20  Dewar  v.  Clarson,  259  Pa. 
5d9,  103  A  343. 

145-37     Merryman    v.    Wheeler,   130 
Md.  566,  101  A  551. 
148-46     Pearson  v.  Stafford,  88  N.  J. 
Eq.  385,  102  A  836. 
148-47     Jobbins  v.  Mfg.  Co.,  196  Fed. 
216. 

152-60  Hoyt  v.  Rothe,  95  Wash.  369. 
163  P_  925. 

154-62  Hoyt  v.  Rothe,  95  Wash.  369, 
163  P  926. 

154-63  French  v.  Slack,  89  Vt.  51i, 
96  A  6. 

158-67  Kirkwood  v.  Imp.  Co.,  178 
la.  270, 159  NW  782;  Snider  v.  Eobinett, 
78  W.  Va.  88,  88  SE  599. 
[a]  Nil  debet  not  a  proper  plea. 
Eadzinski  v.  Ahlswede,  185  111.  App. 
513. 

158-68  Kellogg  v.  IngersoU,  1  Mass. 
5;  Norman  v.  Wells,  17  Wend.  (N.  Y.) 
136;  Cooper  v.  Watson,  10  Wend.  .'N. 
Y.)  202;  Courcier  v..  Graham,  1  Ohio 
330;  Snider  v.  Eobinett,  78  W.  Va. 
88,  88  SE  599;  Snell  -k.  Snell,  4  B.  & 
0.  741,  10  E.  0.  L.  782,  107  Eng.  Ee- 
print  1236.  See  also  Bonsaek  v.  Roa- 
noke County,  75  Va.  585. 
[a]  Averring  legal  effect  of  covenant. 
If  the  declaration  does  not  aver  the 
covenant  in  its  exact  language,  but 
simply  avers  its  legal  effect,  the  plea 
of  non  est  factum  puts  in  issue  the 
actual  covenants  as  well  as  its  due 
execution.  North  v.  Wakefield,  13  Q.  B. 
536,  116  Eng.  Beprint  1368. 
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[b]     Non  damnificatus    not    a    proper 

plea.     Radzinski  v.  Ahlswede,  185  111. 

App.   513. 

160-70     Pearson  v.  Stafford,  88  N.  J. 

Bq.  385,  102  A  836. 

160-76     Mereness  v.  De    Lemos,    91 

Conn.   651,  101   A  8. 

163-87     Eubey    v.   Irick    (Okl.),   163 

P  514. 


OREDITOBS'   SUITS 

168-a  U.  S.  V.  Minor  (CCA),  254  Fed. 
57;  Harton  v.  Amason  (Ala.),  76  S 
953-  First  Nat.  Bk.  v.  McFarlin,  146 
Ga.'717,  92  SE  69;  Lakin  v.  Chartered 
Co.,  Ill  Me.  556,  90  A  427;  Pickard 
17  Clancy  225  Mass.  89,  113  NE  838; 
Coleltian  'v.  Hagey,  252  Mo.  102,  158 
SW  829;  Interurban  C.  Co.  v.  Bank 
(Okl.),  184  P  905;  Indian  Land  &  T. 
Co.  V.  Owen  (Okl.),  162  P  818;  Eowley 
V.  Shepardson,  91  Vt.  8,  99  A  228. 
[a]  A  creditor's  suit  may  be  brought 
for  double  purpose  of  reaching  equit- 
able assets  and  ending  an  execution  by 
setting  aside  a  fraudulent  conveyance. 
Newcomb  ;;.  Mont-ague,  194  Mich.  74, 
160  NW  405. 

168-3     Autauga   Bkg     &    T.     Co.    v. 
Chambliss  (Ala.),  75  S  463. 
168-4    Orvis  Bros.    &    Co.    v.    Holt- 
Morgan   Mills,   173   N.   C.   231,  91   SE 
948. 

169-5  Hanson  v.  Choynski  (Cal.), 
180  P  816;  McCarthy  Co.  v.  Eendle, 
222  Mass.  405,  111  NE  39;  Bruce  v. 
Hoidal,  119  Minn.  362,  138  NW  313; 
Parsons  v.  Cathers,  92  Neb.  525,  138 
NW  747;  Ocean  Nat.  Bank  v.  Olcott, 
46  N.  Y  12;  MarsuUo  v.  Eosendorf,  89 
Mise.  559  152  NTS  51;  Fisher  v. 
Johnson,  152  NYS  944;  Eyckman  v. 
Manerud,  68  Or  350,  136  P  826;  Hog- 
gan  V.  Price  Eiver  Irr.  Co.  (Utah),  184 
P  536. 

[a]  Under  West  Virginia  Code,  1913, 
|7,  land  caixuot  be  decreed  to  satisfy 
judgment  liens  until  it  is  ascertained 
that  the  rents  and  profits  are  not  suf- 
ficient to  satisfy  such  lien  within  five 
years.  Westinghouse  Lamp  Co.  v.  In- 
gram, 7£  W.  Va.  220,  90  SE  837. 

[b]  Exception  is  made  where  the  ac- 
tion is  to  set  aside  a  fraudulent  con- 
veyance. See  Fidelity  Mtg.  Bond.  Co. 
V.  Morris,  191  Ala.  318,  68  S  153 
(where  the  court  makes  the  general 
statement  that  ' '  in  this  state_  the  cred- 
itor may  resort  to  equity  without  ex- 
hausting his  ordinary  remedy  at  law, ' '  i 


but  the  action  is  one  to  set  aside  a 
fraudulent  conveyance),  oit.  Freeman 
V.  Pullen,  119  Ala.  235,  24  S  57. 
[c]  Creditors'  suit  in  aid  of  attach- 
ment.— In  Oregon  it  appears  to  be  set- 
tled that  the  commencement  of  an  ac- 
tion at  law,  and  the  attaching  of  the 
debtor's  property,  constitute  a  sufS- 
cient  foundation  for  the  commence- 
ment of  a  creditor's  suit.  Eyekman  v. 
Manerud,  68  Or.  350,  136  P  826. 
172-6  Arthur  v.  Bank  (Ga.),  92  SB 
205;  Hardy  v.  Hardy,  143  Ga.  703,  86 
SE  780;  Boise  Butcher  Co.  v.  Anixdale, 
26  Ida.  483,  144  P  337;  Heinrieh  v. 
Harrigan,  288  111.  170,  123  ,NE  309; 
Farmers'  &  M.  S.  Bk.  v.  Lemley 
(Kan.),  180  P  238;  Corn  v.  Greenberg, 
181  111.  App.  669;  Lakin  v.  Chartered 
Co.,  Ill  Me.  556,  90  A  427;  Holmes 
V.  Webster,  98  Neb.  105,  152  NW  312; 
Parsons  v.  Cathers,  92  Neb.  525,  138 
NW  747;  Borland  v.  Fidelity  Dev.  Co., 
104  Misc.  97,  171  NYS  1000. 
[a]  Or  that  claim  has  matured. 
Honolulu  B.  &  M.  Co.  v.  Bartlett,  23 
Haw.  192. 

174-7  Holmes  v.  Webster  98  Neb. 
105,  152  NW  312. 

174-9  Or  impractical.  —  Borland  v. 
Fidelity  Dev.  Co.,  104  Misc.  97,  171 
NYS  1000. 

174-10  Williams  v.  ■  Com.  Co.,  227 
Fed.  374,  142  CCA  70;  Bruce  v. 
Hoidal,  119  Minn.  362,  138  NW  313; 
Heaton  v.  Dickson  Co.,  153  Mo.  App. 
312,  133  SW  159. 

175-12  Bruce  v.  Hoidal,  119  Minn. 
362,  138  NW  313. 

175-13    Williams    v.    Com.    Co.,    227 
Fed.  374,  142  CCA  70;  American  Brake 
S.   &   F.    Co.   V.   E.    Co.,   205   Fed.   14, 
123    CCA    322;    Heinrieh   v.   Harrigan, 
288  111.  170,  123  NE  309. 
175-14    Farmers'   &   M.   S.  Bank  v. 
Lemley  (Kan.),  180  P  238. 
175-15     American  Brake  S.  &  F.  Co. 
V.  E.   Co.,  2^05  Fed.   14,  123  CCA  322. 
175-17    iSee  Lakin  v.  Chartered  Co., 
Ill  Me.  556,  90  A  427. 
176-19    Bank  of  Miller  v.  Moore,  98 
Neb.  843    154  NW   731. 
177-21  '  Corn   v.   Greenberg,   181    111. 
App.  669;  Lakin  v.  Chartered  Co.,  Ill 
Me.  656,  90  A  427;  Parsons  v.  Cathers, 
92  Neb.  525,  138  NW  747;     Fisher  v. 
Johnson,  152  NYS  944. 
179-22     Corn  v.   Greenberg,   181   111. 
App.  669;  Lakin  v.  Chartered  Co.,  Ill 
Me.  556,  90  A  427;  Parsons  v.  Cathers, 
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92  Neb.  525,  138  NW  747;  Demuth  t: 
Kemp,  159  App.  Div.  422,  144  NTS 
690;  Indian  Land  &  T.  Co.  v.  Owen 
(Okl.),  162  P  818. 

[a]  Betuiu  conclusive.  —  Rowley  v. 
Shepardson;  87  Vt.  57,  87  A  528. 

[bj  An  execution  issued  on  the  judg- 
ment of  a  justice  of  tlie  peace  and  re- 
turned unsatisfied  ia  a  sufScient  com- 
pliance with  the  requirements  of  the 
law  to  show  that  all  legal  means  have 
been  exhausted.  Corn  «.  Greenberg, 
181  111.  App.  669. 

182-30  [a]  Foreign  insolvent  cor- 
poration which  has  ceased  to  do  busi- 
ness in  this  state.  De  Field  v.  Dredge 
Co.,  180  Mo.  App.  563,  167  SW  593. 
182-31  Wofford-Pain  Co.  v.  Hamp- 
ton, 173  N.  C.  686,  92  SB  612. 
183-32  [a]  Com  v.  Greenberg,  181 
111.  App.  669.  Com^.  Elliott  v.  Kyle,  176 
Ala.  167,  57  S  752,  holding  that  it 
is  unnecessary  under  the  statute  for 
the  complainant  to  bring  suit  in  Ala- 
bama upon  his  judgment  in  Tennessee, 
and  to  obtain  judgment  thereon  in 
Alabama  before   maintaining   the  bill. 

[b]  Judgment  imposing  fine  in  crim- 
inal case,  will  support  creditor's  suit. 
Pierce  v.  V.  S.  (CCA),  257  Fed.  514. 
184-35  Corn  v.  Greenberg,  181  111. 
App.  669. 

184-36  [a]  A  creditor's  bill  may 
be  maintained  in  the  circuit  court  upon 
a  judgment  obtained  in  the  municipal 
court.  Corn  v.  Greenberg,  181  111.  App. 
669. 

186-46  [a]  Waiver  by  filing  answer. 
After  defendant  has  filed  an  answer 
admitting  t^ie  indebtedness  to  complain- 
ant and  consented  to  appointment  of 
receivers,  and  the  receivers  have  en- 
tered upon  their  duties,  it  is  too  late 
to  urge  that  complainant  has  not  ex- 
hausted his  legal  remedies.  Yaryan 
Naval  Stores  Co.  v.  Borchardt  Co.,  217 
Fed.  758,  133  CCA  488. 
192-70  Murray  v.  Min.  Co.,  239  Fed. 
818,  152  CCA  604. 

[a]  Trustee  in  bankruptcy  may  main- 
tain a  creditor's  suit,  although  there  is 
only  one  creditor  entitled  to  the 
benefit  thereof.  Duncan  v.  Lum  (Ala.), 
77  8  718. 

198-11  [a]  Another  creditor,  who  is 
proceeding  by  mortgage  foreclosure  to 
sell  a  part  of  the  land  involved  in  the 
relief  soueht  by  the  plaintiff,  is  proper 
party  defendant.  Bryant  v.  Thomas, 
143  Ga.  217,  84  SE  739. 
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199-14     Middlebrooks    v.    Hdw.    C«. 

(Ala.),  78  S  829. 

fa]  Grantor  not  necessary. — Bank  of 
Commerce  &  Tr.  v.  McArthur  (CCA), 
256  Fed.  84. 

199-17  Eoss  V.  Nichols,  25  Colo. 
App.  409,  138  P  1013. 
208-56  McCarthy  Co.  v.  Eendle,  222 
Mass.  405,  111  NE  39;  McClary  Broad- 
way Co.  V.  Dingle,  107  S.  C.  384,  92  SE 
1051. 

208-57  'Eossen  v.  Villanueva,  175 
Cal.  632,  166  P  1004. 

209-CO  Hand  v.  Kelly,  102  S.  C.  151, 
86  SE  382. 

210-70  Idaho  W.  G.  Co.  v.  Eobinson 
(Utah),  182  P  357. 

211-71  Simpson  v.  Smith,  196  Mo. 
App.  523,  196  SW  391. 
213-73  First  Nat.  Bank  i?.  McFarlin, 
146  Ga.  717,  92  SE  69;  Irving  Nat. 
Bank  v.  Gray,  174  App.  Div.  29,  160 
NYS  341. 

[a]    Alleging   salary  due  1;he  debtor. 
Valentine  v.  Williams,  159  NYS  815. 
216-75     Leavitt  v.  Dimond,  227  Mass. 
216,  116  NE  410. 

217-77  Newcomb  v.  Montague,  194 
Mich.  74,  160  NW  405. 
[a]  Multifariou'Sness  is  the  joining  in 
one  petition  of  distinct  and  independent 
matters,  each  of  which  would  consti- 
tute a  cause  of  action.  Stifel's  Union 
Brew.  Co.  v.  Weber,  194  Mo.  App.  605, 
186  SW  ni9. 

217-78  Hoggan  v.  Irr.  Co.  (Utah), 
184  P  636. 

218-84    McClary    Broadway    Co.    v. 
Dingle,  107  S.  C.  384,  92  SE  1051. 
219-86    Eeynolds  v.  Webb,  166  NYS 
668. 

222-3  Harton  v.  Amason  (Ala.),  76 
8  953. 

226-31  La  Branch  v.  Herbst,  192 
Mich.  129,  158  NW  211;  Barber  v.  Mc- 
Micking,  189  Mich.  266,  155  NW  385; 
Crawford  v.  Wayne  Circ.  Judge,  173 
Mich.  109,  138  NW  705. 
[a]  Where  debtor's  securities  are  of 
greater  value  than  the  indebtedness, 
excess  may  be  reached.  Davis  v. 
Hincke,  183  111.  App.  475. 
238-7  Chicago  S.  Bank  &  Tr.  Co.  «. 
Cohn,  197  111.  App.  326. 
239-10  Lounsberry  v.  Boger,  200  III 
App.  466;  Chicago  S.  Bank  &  Tr.  Co. 
;;.  Cohn,  197  111.  App.  326;  In  re  Eeh's 
Est.,  196  Mich.  210.  162  NW  978;  Mc- 
Hale  V.  Toole,  258  Pa.  293,  101  A  988} 
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Shankle  v.  Spahr,  121  Va.  598,  93  SE 
605. 

240-12  Eastern  Bridge  &  S.  Co.  v. 
Worcester  Aud.  Co.,  216  Mass.  426,  103 
NE  913. 

241-19  Chicago  S.  Bank  &  Tr.  Co. 
V.  Cohn,  197  111.  App.  326. 
242-21  Morris  v.  Baird,  72  W.  Va. 
1,  78  SE  371,  AnnCasl915A,  1273. 
246-29  [a]  Decree  may  be  in  alter- 
native either  to  rent  property  if  in  five 
years  such  rent  would  be  sufficient  to 
pay  liens  or,  if  not,  then  to  sell  prop- 
erty. Stafford  v.  Jones,  73  W.  Va.  299, 
80  SE  825. 

248-37  Werntz  v.  Wells,  130  Md. 
53,  99  A  956. 


CBIMmAI.  CONVESSATION 
250-1     Merritt   v.    Cravens,    168    Ky. 
155,  181  SW  970. 

250-2  Turner  v.  Heavrin,  182  Ky.  65, 
206  SW  23. 

251-3  Barker  v.  Newman  (Ala.),  75 
S  479. 

252-10  Turner  v.  Heavrin,  182  Ky. 
65,  206  SW  23. 

252-11     Harper  v.  Harper,  252  Fed. 
39,   164   CCA   151.     Comp.    Barlow    v. 
Barnes,  172  Cal.  98,  155  P  457. 
253-12     Jenness   v.  Simpson,   84   Vt. 
127,  78  A  886. 

253-16  Sunanday  v.  MeKently,  244 
Pa.  533,  90  A  799. 

254-21  [a]  Joinder. — Criminal  con- 
versation and  alienation  of  affections, 
being  of  the  same  genus  of  tort  in 
the  nature  of  trespass  on  the  case,  may 
be  joined.  Merritt  v.  Cravens,  168  Ky. 
155,  181  SW  970. 

254-23  Parker  v.  Newman  (Ala.),  76 
8  479. 

255-28  Merritt  v.  Cravens,  168  Ky. 
155,  181  SW  970. 

255-33  But  see  McKim  v.  Beiseker 
(Mont.),  185  P  153. 

256-34  [a]  That  the  wife  Is  Im- 
moral and  had  sexual  relations  with 
other  men  without  the  knowledge  of 
her  husband,  is  not  provable  in  mitiga- 
tion of  damages.  SchefSer  v.  Bobinson, 
159  Mo.  App.  527,  141  SW  485. 
[b]  As  to  wife's  unchastlty. — Hardy 
V.  Bach,  173  III.  App.  123;  Smith  v. 
Hockenberry,  138  Mich.  129,  101  NW 
207. 

256-39  [a]  Marriage  of  defendant 
and  i^ainttff'g  wife  after  void  divorce. 
Berney  v.  Adriance,  157  App.  Div.  628, 
142  NTS  748. 


257-40     Parker  v.  Newman  (Ala.),  75 

S    479;    Swearingen     v.     Bray     (Tex. 

Civ.),  157  SW  953. 

257-41     Kinkead   i;.    Kennedy    (la.), 

133  NW  114. 

257-43    Frederick  v.   Morse,   88   Vt. 

126,  92  A  16. 

258-57    Pyle  v.  Park  (Tex.  Civ.),  196 

SW  243. 


CBOSS-BIIJ, 


261-1  Lovell  V.  Latham,  211  Fed. 
374;  Newberry  v.  Blatchford,  106  111. 
584. 

[aj  An  original  bill  in  the  nature  of 
a  cross-bill  is  distinguished  from  a 
cross-bill  in  that  it  is  a  pleading  filed 
by  leave  of  the  chancellor  by  a  person 
not  a  party  to  the  original  suit,  and 
between  whom  and  the  complainant 
there  is  no  privity.  Eeynolds  Co.  v. 
Eeynolds,  190  Ala.  468,  67  S  293. 
261-2  Ex  parte  E.  Co.,  95  V.  S.  221 
24  L.  ed.  355;  Lovell  v.  Latham,  211 
Fed.  374;  Magruder  v.  Hattiesburg  T. 
&  B.  Co.,  108  Miss.  857,  67  S  485; 
Thomason  v.  Neeley,  50  Miss.  310;  Ful- 
ton V.  Fisher,  239  Mo.  116,  143  SW 
438;  Bacharach  v.  Bartlett,  81  N.  J. 
Eq.  248,  86  A  966. 
261-3  Ex  parte  R.  Co.,  95  U.  S.  221, 
24  L.  ed.  355;  McDowell  v.  Hunt  Oont.  ' 
Co.,  133  Tenn.  437,  181  SW  680. 
[a]  Counterclaim  cannot  be  pleaded 
as  a  cross-bill.— Heidel  v.  Shute,  86  Or. 
210,  167  P  586,  168  P  298. 
262-5  Manning  v.  Manning  (Ala.), 
82  S  436;  Freeland  v.  Oil  Co.,  189  Pa. 
54,  41  A  1000;  Eason  v.  Lyons,  114  Va. 
390,  76  SE  957;  Scott  v.  Eowland,  82 
Va.  484,  4  SE  595. 
262-6  Farmers'  State  Bk.  v.  Kirk- 
land  (Ala.),  75  S  894;  Davison  v.  Den- 
nis, 176  Ala.  435,  68  8  401;  McWhor- 
ter  V.  Ford,  142  Ga.  554,  83  SE  134; 
Hamalle  v.  Lebensberger,  267  111.  602, 
108  NE  669;  McConnel  v.  Smith,  23 
111.  560;  Armstrong  v.  Pierson,  5  la. 
317;  Cramer  v.  Baugher,  130  Md.  212, 
100  A  507;  Martin  v.  Murphy,  216 
Mass.  466,  103  NE  930;  Matthews  v. 
Colburn,  215  Mass.  571,  102  NE  941; 
United  Trust  Co.  v.  Eeed,  213  Mass. 
199,  99  NE  1093;  Bassill  v.  Bassill,  207 
Mass.  365,  93  NE  600;  Tooze  v.  Heigh- 
ten, 79  Or.  545,  156  P  245;  Freeland 
V.  Oil  Co.,  189  Pa.  54,  41  A  1000; 
Myers  V.  Northcutt,  127  Tenn.  64,  152 
SW  1034;  Eason  v.  Lyons,  114  Va.  390, 
76  8E  957;  Freeman  v.  Bgnor,  72  W. 
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Va.  830,  79  SE  824.  See  Edwards  v. 
Hudson,  165  111.  App.  521. 
[a]  "A  cross-bill  for  relief  is  proper 
in  cases  where,  in  the  original  suit, 
all  things  in  litigation  touching  the 
subject-matter  cannot  be  brought  be- 
fore the  court,  but  the  defendant,  in 
order  to  obtain  a  complete  settlement 
of  the  controversy,  is  entitled  to  some 
relief  which  the  scope  of  the  plaintiff's 
suit  will  not  afford  him."  Eichards  v. 
Todd,  127  Mass.  167. 
263-8     Hutson  v.  Wood,  263  111.  376, 

105  NE  343;  Newberry  p.  Blatohford, 

106  111.  584;  Martin  v.  Murphy,  216 
Mass.  466,  103  NE  930;  Fulton  v. 
Fisher,  239  Mo.  116,  143  SW  438;  Boot 
V.  Close  (W.  Va.),  98  SE  733. 
264-9  Hutson  v.  Wood,  263  111.  376, 
105  NE  343;  Martin  v.  Murphy,  216 
Mass.  466,  103  NE  980;  Fulton  v. 
Fisher,  239  Mo.  116,  143  SW  438. 
264-10  Martin  v.  Murphy,  216  Mass. 
466,  103  NE  930;  Fulton  v.  Fisher, 
239  Mo.  116,  143  SW  438;  Jones  •!;. 
Blankenship,  79  W.  Va.  541,  91  SB 
389. 

264-12  Newberry  v.  Blatchford,  106 
111.  584;  Meurer  v.  Stokes,  246  Pa.  393, 
92  A  506. 

265-13  Fulton  v.  Fisher,  239  Mo. 
116,  143  SW  438. 

265-15  Ex  parte  R.  Co.,  95  U.  S.  221, 
24  L.  ed.  355;  Paramount  H.  F.  D.  Co. 
V.  Snyder  Co.,  244  Fed.  192;  Buckner 
V.  Buckner,  170  111.  App.  314;  Jewett 
V.  Land  Co.,  64  Minn.  531,  67  NW  639, 
58  AmSt  655;  Robertson  v.  Bk.,  116 
Miss.  501,  77  S  318;  Magruder  v.  Hat- 
tiesburg  T.  &  B.  Co.,  108  Miss.  857, 
67  S  485;  Thomason  v.  Neeley,  50  Miss. 
310. 

267-16  Thomason  v.  Neeley,  50  Miss. 
310;  Averill  v.  R.  R.,  88  Vt.  293,  92 
A  220. 

267-18  Farmers'  State  Bk.  v.  Kirk- 
land  (Ala.),  75  S  894;  O'Kelley  i;. 
Clark,  184  Ala.  391,  63  S  948;  Tarr 
V.  Stearman,  264  111.  110,  105  NE  957 
(even  though  it  Be  conceded  that  he 
is  entitled  to  such  relief) ;  Jackson  v. 
Sackett,  146  111.  646,  35  NE  234; 
Traders'  Ins.  Co.  v.  Race,  142  111.  338, 
31  NE  392;  Holladay  v.  Johnson,  12 
la.  563;  Holbrook  v.  Schofield,  211  Mass. 
234,  98  NE  97;  Duryee  v.  Linsheimer, 
27  N.  J.  Eq.  366;  Scott  v.  Lalor's 
Exrs.,  18  N.  J.  Eq.  301;  MeCune  v. 
Lytle,  197  Pa.  404,  97  A  190;  Williams 


V.  Church,  193  Fa.  120,  44  A  272;  Davis 
V.  Willig,  56  Pa.  Super.  423. 
267-19  Masterson  v.  Masterson,  32 
Ala.  437;  United  States  Fidelity  &  0. 
Co.  v.  Newark,  72  N.  J.  Eq.  841,  66 
A  904;  Johnson  v.  Butler,  31  N.  J. 
Eq.  35  (settle  affairs  of  partnership  and 
to  account);  Scott  v.  Lalor's  Exrs.,  18 
N.  J.  Eq.  301;  McCune  v.  Lytle,  197 
Pa.  404,  47  A  190  (on  a  bill  of  ac- 
counting if  a  balance  is  found  due  the 
defendant) ;  Eakin  v.  Riddle,  127  Tenn. 
426,  155  SW  166;  McKee  v.  Dail,  1 
Tenn.  Ch.  App.  689,  696. 

[a]  Bill  for  partition. — On  a  bill  for 
partition  where  the  defendant  claims 
the  same  relief  as  is  sought  by,  the 
original  bill,  he  may  have  a  decree  in 
his  favor  without  a  cross-bill.  Free"- 
land  V.  Oil  Co.,  189  Pa.  54,  41  A  1000. 

[b]  BUI  for  specific  performance.— On 
a  bill  for  specific  performance  where 
the  defendant  sets  up  in  the  answer 
and  proves  an  agreement  different  from 
the  one  sought  to  be  enforced,  he  may 
have  a  decree  in  his  favor  without  a 
cross-bill.  Freeland  v.  Oil  Co.,  189  Pa. 
54,  41  A  1000. 

[c]  Theory  upon  which  relief  is 
granted,  defendant  without  cross-bill. 
Freeland  v.  Oil  Co.,  189  Pa.  54,  41  A 
1000,  quot.  from  Claskey  v.  Barr,  48 
Fed.  134;  McCune  v.  Lytle,  197  Pa.  404, 
47  A   190. 

271-29  Lovell  v.  Latham,  211  Fed. 
374;  Martin  ».  Murphy,  216  Mass.  466, 
103  NE  930.  See  Bell  v.  McLaughlin, 
183  Ala.  548,  62  S  798. 
272-30  Pulton  v.  Fisher  239  Mo. 
116,   143   SW   438. 

272-34  [a]  The  same  equities  as  in 
original  bill  must  be  shown  in  cross- 
bill. Haralson  v.  Whitcomb  (Ala.),  75 
S  913. 

273-37"  American  Car  &  F.  Co.  v. 
Transp.  Co.,  216  'Ped.  904;  Hogg  v. 
Hoag,  107  Ped.  807,  memo,  decision  in 
154  Ped.  1003;  GrifSn  v.  Fries,  23  Fla. 
173,  2  S  266,  11  AmSt  351;  Mississippi 
Lumb.  Co.  V.  Joice,  176  111.  App.  108; 
Daniel  v.  Morrison,  6  Dana  (Ky.)  182; 
Wilmer  v.  Coal  &  Iron  Co.,  124  Md. 
599,  93  A  157;  Hooper  v.  Trust  Co.,  81 
Md.  559,  32  A  505,  29  LBA  262;  Ma- 
gruder V.  Trust  &  Bank.  Co.,  108  Miss. 
857,  67  S  485;  Thomason  v.  Neeley,  50 
Miss.  310;  Pulton  v.  Fisher,  239  Mo. 
116,  143  SW  438;  Schomaker  v.  Scho- 
maker,  247  Pa.  444,  93  A  460;  Meurer 
V.  Stokes,  246  Pa.  393,  92  A  506;  Gist 
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V.  R.  Co.,  79  "W.  Va.  167,  90  SE  554. 
See  Hutson  v.  Wood,  263  111.  376,  105 
NE  343;  Coombs  v.  Furey,  255  111.  61, 
99  NB  78;  Caria  Land  &  Irr.  Go.  v. 
Bank  (Tex.  Civ.),  165  SW  897;  Root 
V.  Close  (W.  Va.),  98  SE  733.  , 
[a]  The  cross-liill  is  not  auxiliary  or 
dependent  upon  the  original  suit  if  the 
issue  made  by  the  original  bill  can  be 
completely  disposed  of  without  decid- 
ing upon  any  claim  the  croas-complain- 
ants  may  have.  Lovell  v.  Latham,  211 
Fed.  374. 

275-39     Bacharach  t;.  Bartlett,  81  N. 
J.  Eq.  248,  86  A  966. 
276-41     Gist  17.  R.  Co.,  79  W.  Va.  167, 
90  SE  554. 

279-46  Lovell  v.  Latham,  211  Fed. 
374. 

280-47  Douglass  v.  Blake,  189  Ala. 
24,  66  S  617. 

[a]  Pleading.  —  Cross-bill  by  inter- 
vener, seeking  independent  and  antag- 
onistic relief  may  adopt  the  pleadings 
and  proceedings  of  record  by  reference 
and  need  not  recite  them.  Douglass  v. 
Blake,  189  Ala.  24,  66  S  617. 
280-48  [a]  In  Alabama  an  inter- 
vener may  file  an  original  bill  in  the 
nature  of  a  cross-bill,  this  being  dis- 
tinguished from  a  cross-bill  in  that  it 
is  a  pleading  filed  by  leave  of  the 
chancellor,  there  being  no  privity  be- 
tween him  and  the  complainant.  Rey- 
nolds Co.  V.  Reynolds,  190  Ala.  468,  67 
S  293. 

280-50  Wing  v.  Little,  267  111.  20, 
107  NE  875. 

280-53  [a]  Cross-complainant  may 
not  delay  hearing  by  failure  to  prepare 
his  cause.  Carson  v.  Sleigh  (Ala.),  78 
S  229. 

282-56  Christmas  Gold  Min.  Co.  v. 
Milliken,  200  Fed.  316;  Drew  v.  Drew, 
271  111.  239,  111  NE  134;  Poiset  v. 
Townsend,  166  111.  App.  384. 
[a]  In  Illinois,  the  filing  of  a  cross- 
bill is  a  matter  of  right,  and  requires 
no  leave  of  court,  but  it  should  be  filed 
in  proper  time.  Beauchamp  v.  Putnam, 
34  m.  378. 

282-57  [a]  Must  not  delay  hearing. 
Drew  V.  Drew,  271  111.  239,  111  NE 
134. 

283-58     Kearney     v      Kirkland,    279 
111.  516,  117  NB  100. 
283-61     Lovell  v.  Latham,   211   Fed. 
374. 

283-63  Christmas  Gold  Min.  Co.  v. 
Milliken,  200  Fed.  316. 


286-78  Martin  v.  Murphy,  216  Mass. 
466,  103  NE  930. 

286-81  [a]  The  IVCississippi  statute 
provides  that  "a  defendant  in  a  chan- 
cery suit  may  make  his  answer  a  cross- 
bill against  the  complainant,  or  his 
codefendant  or  defendants,  or  ull  of 
them,  and  may  introduce  any  new  mat- 
ter therein  material  to  his  defense,  and 
may  require  the  same  to  be  answered. ' ' 
Code,  1906,  ch.  19,  §587;  Magruder  v. 
Trust  &  B.  Co..  108  Miss.  857,  67  S 
485. 

289-91  [a]  Assuming  that  the  cross- 
bill correctly  stated  the  facts. — Heidel 
V.  Shute,  86  Or.  210,  167  P  586,  168 
P  298. 

289-92  Zerban  v.  Eidmann,  258  111. 
486,  101  NB  925;  Newberry  v.  Blatch- 
ford,  106  111.  584;  Meurer  v.  Stokes, 
246  Pa.  393,  92  A  506. 
291-5  Wilson  v.  Henderson  (Ala.),  75 
S  935. 

292-12  Meurer  v.  Stokes,  246  Pa. 
393,  92  A  506. 

292-16  Fulton  v.  Fisher,  239  Mo. 
116,  143  SW  438;  McDowell  v.  Cent. 
Co.,  133  Tenn.  437,  181  SW  680. 
293-18  Bell  v.  McLaughlin,  183  Ala. 
548,  62  8  798;  Etowah  Min.  Co.  v. 
Mfg.  Co.,  121  Ala.  672.  25  S  720;  Abels 
V.  Ins.  Co.,  92  Ala.  382,  9  S  423; 
Fulton  V.  Fisher,  239  Mo.  116,  143  SW 
438. 

294-22  Kirkpatrick  v.  Corning,  39 
N.  J.  Eq.  136;  Heidel  v.  Shute,  86  Or. 
210,  167  P  586,  168  P  298. 
[a]  Where  a  cross-bill  is  germane  to 
the  issues  made  by  the  original  bill 
and  answer  and  the  original  complain- 
ant makes  no  objection  to  its  filing  and 
treats  it  as  a  proper  pleading  by  an- 
swering it,  the  court  may  properly  make 
it  the  basis  of  its  decrees.  Ackley  v. 
Croucher,  203  111.  530,  68  NB  86;  Buck- 
ner  v.  Buckner,  170   111.  App.  314. 

CfROSS-COMPLAINT 

298-6     Emerson  -  Brantingham   Co.   v. 
Brennan,  35  N.  D.  94,  159  NW  710. 
299-7     Adams   v.   Bank    (Tex.    Civ.), 
178  SW  993. 

299-9  As  to  filing  cross-complaint  in 
divorce  proceedings,  see  the  title  "Di- 
force,"  vol.  7,  p.  780. 
299-10  Ft.  Worth  v.  Allen,  10  Tex. 
Civ.  488,  31  SW  235. 
300-13  [a]  If  a  jury  issue  is  pre- 
sented in  connection  with  an  equitable 
issue,    the    court    may    direct    which 
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should  be  tried  first.  Miley  v.  Heaney, 
163  Wis.  134,  157  NW  515. 
300-16  [a]  In  suit  to  quiet  title 
a  defendant  seeking  affirmative  relief 
may  have  his  cross-bill  heard  even 
though  the  complaint  was  dismissed  as 
to  him.  Kinsella  v.  Stephenson,  265  111. 
369,  106  NE  950. 

301-17  [a]  Amount  of  counterclaim 
may  be  added  to  plaintia'g  claim  to 
arrive  at  juiiadietional  amount.  Amer- 
ican Sheet  &  T.  P.  Co..  v.  Winzeler, 
227  Fed.  321. 

301-18  [a]  The.  adoption  of  plain- 
tiff's allegations,  in  a  cross-complaint 
against  another  defendant,  does  not  ad- 
mit such  allegations  in  favor  of  plain- 
tiff, where  a  denial  has  been  interposed 
to  the  petition.  Thornton  v.  Daniel 
(Tex,  Civ.),  185  SW  585. 
301-19  Miley  v.  Heaney,  163  Wis. 
134,  157  NW  515. 

302-24  Huxtable  v.  Berg,  98  Wash. 
616,  168  P  187. 

302-25  Adams  v.  Bank  (Tex.  Civ.), 
178  SW  993. 

303-27  U.  S.  Fid.  Co.  v.  S.  (Ind. 
App.),  122  NE  598. 

[a]  However,  plaintiff  by  delay,  may 
waive  his  right  to  object.  Adams  v. 
Bank  (Tex.  Civ.),  178  SW  993. 
303-29  Morris  v.  Scott  (Ala.),  73  S 
395;  Judy  v.  Woods,  51  Ind.  App.  325, 
99  NE  792;  Nugent  v.  Eowland,  178 
App.  Div.  454,  165  NTS  547;  Jensen 
V,  Underwriters  Assn.,  35  N.  D.  223, 
1.59  NW  611;  Post  V.  Veve,  21  P.  E. 
30;  Westbrook  v.  Irr.  Co.  (Tex.  Civ.), 
195  SW  1154;  First  Nat.  Bk.  v.  Her- 
rel  (Tex.  Civ.),  190  SW  797;  McLane 
Co.  V.  Swernemann  (Tex.  Civ.),  189 
SW  282;  Reserve  Loan  Life  Ins.  Co. 
V.  Benson  (Tex.  Civ.),  167  SW  266, 
must  contain  allegations  which,  given 
every  reasonable  intendment,  would 
justify  evidence  of  facts  essential  to 
be  shown  in  order  to  obtain  a  judg- 
ment. 

304-30  Del  Monte  Ranch  Dairy  v. 
Bernardo,  174  Cal.  757,  164  P  628. 
304-33  Huxtable  v.  Berg,  98  Wash. 
616,  168  P  187;  Milev  v.  Heaney,  163 
Wis.  134,  157  NW  515. 
305-34  Dessar  v.  Gunther,  162  NYS 
794;  Farmer  v.  Daldn,  28  N.  D.  452,  149 
NW  354. 

305-33  Dawson  v.  Duffie  (Tex.  Civ.), 
191  SW  709. 

306-43  Eeid  v.  Eagland  (Tex.  Civ.), 
156  SW  920. 


307-45     Hedges     v.     Mehring     (Ind. 
App.),  115  NE  433;  Miller  v.  Bank,  53 
Okl.  616,  157  P  767. 
309-53    Mesker    v.   Bishop,    56   Ind. 
App.   455,   103   NE   492,   105  NE  644. 

CRUELTY  TO  AinMALS 
318-29  [a]  Sufficient  averment  of 
custody. — An  affidavit  alleging  that  the 
defendant  confined  a  cow  and  failed  to 
provide  the  same  with  proper  food, 
drink  and  protection,  causing  the  death 
of  the  cow,  sufficiently  charges  that 
the  accused  had  the  custody  of  the  ani- 
mal as  owner  or  otherwise.  Christian 
V.  S.,  171  Ala".  52,  54  S  1001. 
320-37  [a]  What  constitutes  cruel- 
ty is  a  question  of  fact  for  the  jury. 
P.  V.  Downs,  136  NYS  440. 


CURTESY 
323-2     Powell  v.  Powell,  267  Mo.  117, 
183  SW  625,  188  SW  795. 
324-7     Goss  V.  Spencer,  253  Pa.  363, 
98  A  616. 


CUSTOMS  AND  USAGES 
327-1  Lynch  v.  Storage  Co.,  31  Cal. 
App.  68,  ,159  P  822;  Kent  v.  Patter- 
son, 80  Misc.  560,,  141  NYS  932. 
328-2  Loval  v.  Wolf,  179  Ala.  505, 
60  S  298;  Louisiana  Eed  Cypress  Co. 
V.  Gilmore,  13  Ga.  App.  472,  79  SE 
379;  Stevens  v.  Land  Co.,  124  Minn. 
421,  145  NW  173;  Brady  v.  Eiehey 
(Tex.  Civ.),  187  SW  508;  Zartner  v. 
George,  156  Wis.  131,  145  NW  971. 
328-3  Loval  v.  Wolf,  179  Ala.  505, 
60  S  298;  Gonyer  v.  Williams,  168  Cal. 
452,  143  P  736;  Kohn  v.  Ey.  Co.,  168 
Cal.  1,  141  P  626;  Davis  v.  Bank,  118 
Cal.  600,  50  P  666;  Happ  Bros.  Co. 
i:  Mfg.  Co.,  145  Ga.  836,  90  SB  61; 
Minor  v.  Lynch;  185  111.  App.  86;  Don- 
nell  V.  Co.,  115  Me.  32,  97  A  130;  West 
Texas  Nat.  Bk.  v.  Elevator  Co.  (Tex. 
Civ.),  194  SW  835;  Myers  v.  Bank,  96 
Wash.  244,  164  P  951,  LEA1918A,  67. 
328-4  Hill  Steamboat  Line  v.  E.  Co., 
160  NYS  1103. 

329-6  Porterfleld  v.  American  S.  Co. 
(Mo.  App.),  210  SW  119. 
329-7  Lutz  V.  Brokerage  Co.  (Ala.), 
75  S  284;  Seward  v.  Seward,  91  Conn. 
190,  99  A  887;  Eussell  «.  Klein,  227 
Mass.  297,  116  NE  257;  Jacobs  v. 
Eichard  Carvel  Co.,  156  NYS  766. 
329-8  Phoenix  Iron  &  Steel  Co.  v. 
Wilkoff  Co.  (CCA),  253  Fed.  165;  Peo- 
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pie's  Bank  &  Tr.  Co.  v.  Walthall 
(Ala.),  75  S  570;  Happ  Bros.  Co.  v. 
Mfg.  Co.,  145  Ga.  836,  90  SE  61;  Car- 
gill  Com.  Co.  V.  Mowery,  99  Kan.  389, 
161  P  634,  162  P  313;  Parks  v.  Griffith, 
123  Md.  233,  91  A  581;  Aradalou  v. 
E.  Co.,  225  Mass.  235,  114  NE  297; 
S.  V.  Service  Com.,  269  Mo.  63,  189 
SW  377;  Gooch  v.  Coleman,  22  N.  M. 
45,  159  P  945;  Russell  Miller  Mill.  Co. 
V.  Bastasch,  70  Or.  475,  142  P  355; 
Cooke  V.  Ellis  (Tex.  Civ.),  196  SW 
642;  Charles  Syer  &  Co.  v.  Lester,  116 
Va.  541,  82  SE  122;  Dunning  v.  Led- 
erer,  S.  &  Co.,  164  Wis.  399,  160  NW 
159. 

330-9  Seward  v.  Seward,  91  Conn. 
190,  99  A  887. 

330-11     Gladstein  v.  Levine,  49  Ind. 
App.  270,  97  NE  184. 
330-14    Donnelly  v.  Ry.  Co.,  163  111. 
App.  7. 

331-16  Curjel  &  Co.  v.  Mfg.  Co. 
(Ala.),  73  S  938;  Roach  v.  Lane,  226 
Mass.  598,  116  NE  470;  Beardsley  v. 
Fidelity  Co.,  163  NYS  210;  Bianchi 
Granite  Co.  v.  Monument  Co.,  91  Vt. 
177,  99  A  875. 

331-18  Hamby  v.  Truitt,  14  Ga.  App. 
515,  81  SE  593;  Consolidated  Coal  Co. 
V.  Jones  &  Adams  Co.,  120  lU.  App. 
139;  Mowbray  &  Robinson  Co.  v.  Kel- 
ley,  170  Ky.  271,  185  SW  1130;  Men- 
denhall  v.  Sherman,  193  Mo.  App.  684, 
187  SW  271;  Palmer  v.  Hilmiston,  87 
O.  St.  401,  101  NE  283;  School  Dist. 
V.  Culwell  (Okl.),  162  P  949;  Gilbert 
V.  Bank  (Okl.),  160  P  635;  Oregon 
Fish.  Co.  V.  Pack.  Co.,  69  Or.  340,  138 
P  862;  Patton  v.  Ry.  Co.   (Tex.  Civ.), 

137  SW  721;  Oriental  Lumb.  Co.  v. 
Lumb.  Co.,  103  Va.  730,  50  SE  270; 
Wilkins  v.  Kessinger,  90  Wash.  447,  156 
P  389,  qniot.  6  Standard  Pboc.  331. 
But  see  Smith  v.  Bloom,  159  la.  592, 
141  NW  32,  where  it  was  held  that 
a  usage  of  a  business  did  not  have  to 
be  pleaded. 

332-20  [a]  The  court  in  Oregon 
Fisheries  Co.  v.  Pack.  Co.,  69  Or.  340, 

138  P  862,  says:  "If  one  would  rely 
upon  a  custom,  he  should  plead  the 
same,  and  not  only  so,  but  should  state 
that  the  custom  was  known  to  the 
party  to  be  affecte^  by  the  same,  or 
should  allege  facts  authorizing  the  con- 
clusion that  it  was  of  such  general 
notoriety  that  the  other  party  would 
be  presumed  to  have  knowledge  of  the 
usage." 


[b]  An  averment  of  "the  usual,  rea- 
sonable and  customary  fee"  authorizes 
proof  of  reasonable  value,  but  not  of 
custom.  Brady  v.  Richey  (Tex.  Civ.), 
187  SW  508. 

333-25  Holder  v.  Swift  (Tex.  Civ.), 
147  SW  690. 

334-30  Interior  W.  Co.  v.  Dunn,  80 
Or.  528,  157  P  806,  cit.  6  Standard 
Pboc.  334,  335. 

33^-31  Louisiana  Red  Cypress  Co.  v. 
Gilmore  &  Co.,  13  Ga.  App.  472,  79  SE 
379. 

335-32  Interior  W.  Co.  v.'  Dunn,  80 
Or.  528,  157  P  806. 

335-34     Cole   Motor    Car   Co.   v.   Te- 
bault,  196  Ala.  382,  72  S  21. 
335-35     See    Holder   v.    Swift    (Tex. 
Civ.),   147   SW   690,  as   to   instruction 
submitting  issue  of  general  custom. 


CUSTOMS  DUTIES 
340-6    [a]  Limitation  of  jurisdiction. 

The  jurisdiction  extends  only  to  mer- 
chandise   lawfully    entered    and    regu- 
larly invoiced  and  appraised.  In  re  Chi- 
chester, 48  Fed.  281. 
340-8  '  Hilton  v.   Merritt,   110   U.  S. 
97,  3  Sup.  Ct.  548,  28  L.  ed.  83. 
341-12     Lim   Quim    v.    Collector    of 
Customs,  23  Phil.  Isl.  509. 
341-15    Muser  v.  Magone,  155  U.  S. 
^40,  15  Sup.  Ct.  77,  39  L.  ed.  135;  Hil- 
ton V.  Merritt,  110  U.  S.  97,  3  Sup.  Ct. 
548,  28  L.  ed.  83;  In  re  Chichester,  48 
Fed.  281;  Lim  Quim    v.    Collector    of 
Customs,  23  Phil.  Isl.  509. 
342-21     Saltonstall    v.    Birtwell,    66 
Fed.  969,  14  CCA  205. 
342-25     U.  S.  V.  Schefer,  71  Fed.  959. 
343-30    Shaw  v.  Prior,  68  Fed.  421. 
[a]     Collector  cannot  waive     the    re- 
quirements of  a  statutory  protest.     U. 
S.  V.  Schefer,  71  Fed.  959. 
343-32     [a]     A  protest  is  sufBcient, 
etc.     Shaw  v.  Prior,  68  Fed.  421. 
343-33    Smith  i>.  U.  S.,  91  Fed.  757; 
Richards  v.  V.  S.,  91  Fed.  516. 
[a]     Illustration. — The    protest    of    an 
importer   stating   that   he   objected   to 
the    duties    assessed,    "claiming    that 
the   same   should  be  subject   either  to 
a  duty  of  10  per  cent,  under  paragraph 
24,   or   free,   under  paragraph   653,   as 
we  are  unable  to  detect  that  the  moss 
has   undergone   any   process   of'  manu- 
facture'! is  sufficient.     .Shaw  v.  Prior, 
68  Fed.  421. 

343-35     [a]    Protest  made  to   addi- 
tional duty. — But   it   is  not   necessary 
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to  point  out  the  provisions  under  which 
the  goods  are  dutiable  where  no  pro- 
test is  made  to  the  assessment  under 
the  original  classification  but  only  to 
an  additional  duty  which  protestants 
claim  had  no  application  to  their  mer- 
chandise. In  re  Houdlette,  48  Fed. 
545. 

344-36  U.  S.  V.  Pilditch,  99  Fed. 
938. 

[a]  Beference  to  a  statute  not  in 
existence  does  not  make  the  protest 
insufficient  where  no  one  has  been  mis- 
led. Boussod  Valadon  Co.  v.  U.  S.,  66 
Fed.  718. 

344-37  iShaw  v.  Prior,  68  Fed.  421. 
344-39  U.  S.  V.  Curley,  66  Fed.  720. 
344-40  [a]  Effect  of  non-appearance 
of  importer. — If  importer  who  is  appeal- 
ing, fails  to  make  an  appearance  after 
notification  from  the  board  of  general 
appraisers,  the  board  is  justified  in  af- 
firming, the  collector's  decision  notwith- 
standing the  improper  classification.  U. 
S.  V.  Trading  Co.,  71  ^ei.  864,  18  CCA 
335. 

349-73  U.  S.  V.  Women's  Clothing, 
237  Fed.  703. 

351-89  V.  8.  V.  Heitz,  238  Fed.  1002. 
351-94  Kennedy  v.  V.  S.,  23  Ct.  CI. 
•(U.  S.)   363. 

3S3-4  Erratum.  —  Cross-reference  to 
titles  "Search  Warrants;"  "Warrant 
of  Attorney,"  should  be  to  titles 
"Judgments;"  "Search  and  Seizure." 
356-24  Sierra  v.  V.  S.,  233  Fed.  37, 
147  CCA  107. 

357-33  [a]  Where  information  Is 
termed  "libel  of  information"  instead 
of  an  "information,"  such  misnomer 
is  not  available  to  defendant  by  de- 
nlUrrer  where  the  instrument  shows 
that  the  seizure  was  by  land.  Daigle 
V.  V.  S.,  237  Fed.  159,  15D  CCA  305. 
357-34  XT.  S.  v.  Leon  Eheims  Co., 
246  Fed.  179. 

[a]  The  same  transaction  may  be 
pleaded  in  different  counts  of  a  libel 
for  forfeiture  of  goods  for  non-payment 
of  duties.  U.  8.  ■;;.  Women's  Cloth- 
ing, 237  Fed.  703. 
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364-1  St.  Louis,  S.  F.  &  F.  R.  Co.  v. 
Seale,  229  U.  S.  166,  33  Sup.  Ct.  651, 
57  L.  ed.  1129,  rev.  148  SW  1099;  Pres- 
ton V.  Tel.  Co.,  250  Fed.  480;  Phila. 
&  E.  E.  Co.  V.  Marland,  239  Fed.  1,  152 
CCA  51;  Swift  &  Co.  v.  Johnson,  138 
Fed.   867,   71    CCA   619,   1   LEA    (NS) 


1161;  Meese  v.  Ey.  Co.,  206  Fed.  222; 
Hawkins  v.  Pav.  Co.,  202  Fed.  340; 
Davidow  v.  E.  Co.,  85  Fed.  943;  Dow- 
ling  V.  Garner,  195  Ala.  493,  70  S  150; 
Lapique  v.  Agoure,  170  Cal.  79,  148 
P  517;  McLaughlin  v.  United  Eail- 
roads,  169  Cal.  494,  147  P  149,  LEA 
1915E,  1205;  Slaughter  v.  Co.,  26  Cal. 
App.  318,  147  P  90;  Denver,  etc.  E. 
Co.  V.  Wilson,  62  Colo.  492,  163  P  857; 
Grogan  v.  E.  Co.,  56  Colo.  450,  138  P 
764;  Farley  v.  E.  Co.,  87  Conn.  328, 
87  A  990;  Flanders  v.  Ey.  Co.,  68  Fla. 
479,  67  S  68;  McFadden  v.  Coal  Co., 
263  III.  441,  105  NB  314;  Ohnesorge 
V.  Ey.  Co.,  259  111.  424,  102  NE  819; 
Dougherty  v.  Process  Co.,  255  111.  369, 
99  NE  619,  AnnCasl913D,  568;  Drury 
V.  Krogman  (Ind.  App.),  120  NB  620; 
Burns  v.  E.  Co.,  113  Ind.  169,  15  NE 
230;  Chicago,  etc.  E.  Co.  v.  Biddinger, 
61  Ind.  App.  419,  109  NE  953;  Golding 
V.  Knox,  56  Ind.  App.  149,  104  NE 
978;  Hough  v.  E.  Co.,  169  la.  224,  149 
NW  885;  Brown  v.  Thayer,  212  Mass. 
392,  99  NE  237;  O'Donnell  v.  Inhab- 
itants, etc.,  212  Mass.  243,  98  NE  1084; 
Kirkpatrick  v.   Co.,  116   Miss.   874,  77 

5  803;  Hamel  v.  E.  Co.,  108  Miss.  172, 
66  S  426,  8'09;  Aley  v.  E.  Co.,  211  Mo. 
460,  111  SW  102;  Vawter  v.  E.  Co.,  84 
Mo.  679;  McNamara  v.  Slavens,  76  Mo. 
329;  Troll  V.  Laclede  Gas.  L.  Co.,  182 
Mo.  App.  600,  -169  SW  337;  Maronen 
V.  Copper  M.  Co.,  48  Mont.  249,  136 
P  968;  Melville  v.  Copper  Co.,  47 
Mont.  1,  130  P  441 :  Giardini  v.  McAdoo 
(N.  J.  L.),  107  A  437;  Travelers'  Ins. 
Co.  V.  Louis  Padula  Co.,  224  N.  Y.  397, 
121  NE  348;  Sharrow  v.  Inland  Lines, 
214  N.  Y.  101,  108  NE  217;  In  re 
BischofE's  Estate,  159  NYS  535;  Eoehe 
V.  Hospital,  96  Misc.  289,  160  NYS 
401;  Travelers'  Ins.  Co.  v.  Co.,  184 
App.  Div.  791,  170  NYS  869;  Lichten- 
stern  v.  Ey.  &  E.  Corp^  165  App.  Div. 
270,  150  NYS  992;  Matter  of  Bren- 
nan,  160  App.  Div.  401,  145  NYS  440; 
Hood  V.  Tele.  Co.,  162  N.  C.  70,  7  SE 
1096;  Broadnax  v.  Broadnax,  160  N.  C. 
432,  76  SE  216;  Killian  v.  Ey.  Co.,  128 
N.  C.  261,  38  SE  873;  Eankine  v. 
Coal  Co.,  15  O.  C.  C.  (NS)  17;  s.  c, 
33  O.  C.  C.  349;  Chicago,  E.  I.  &  P. 
Ey.  Co.  V.  Holliday,  46  Okl.  536,  145 
P  786;  St.  Louis  &  S.  F.  E.  Co.  v. 
Goode,  42  Okl.  784,  142  P  1185;  Shaw- 
nee Gas  &  E. ,  Co.  V.  Motsenbocker, 
41  Okl.  454,  138  P  790;   Missouri,  K. 

6  T.  Ey.  Co.  V.  Lenfihan,  39  Okl.  283, 
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135  P  383;  MeParland  v.  Electric  Co., 
70  Or.  27,  138  P  458;  Centofanti  v.  B. 
Co.,  244  Pa.  255,  90  A  558;  Crider  «. 
Moorhead,  51  Pa.  Super.  532;  Carrigan 
t).  Cole,  35  E.  I.  162,  85  A  934;  Ben- 
nett V.  By.  G.  &  E.  Co.,  97  S.  C.  27, 
81  SE  189;  Dallas  v.  Halford  (Tex. 
Civ.),  210  SW  725;  Clay  v.  By.  Co. 
(Tex.  Civ.),  201  SW  1072;  Elliott  v. 
Brownwood,  106  Tex.  292,  166  SW  1129; 
Slate  V.  City  (Tex.  Civ.),  193  SW 
1143;  Wilson  v.  Brown  (Tex.  Civ.), 
164  SW  322;  Eastern  By.  Co.  v.  Ellis 
(Tex.  Civ.),  153  SW  701;  Kansas  City, 
M.  &  O.  By.  Co.  V.  Pope  (Tex.  Civ.), 
152  SW  185;  Gulf,  Co.  &  S.  F.  By. 
Co  V.  Lester  (Tex.  Civ.),  149  SW  841; 
Whittlesey  v.  City,  94  Wash.  645,  163 
P  193,  LEA1917D,  1084;  KoV)ff  v.  E. 
Co.,  71  Wash.  "543,  129  P  398;  Man- 
ning V.  Power  Co.,  34  Wash.  406,  75 
P  994;  McKerral  v.  Edmonton,  7  D. 
L.  E.  (Eng.)  661.  See  Siegrist  v.  By. 
Co.,  91  Kan.  260,  137  P  975. 
365-2  Missouri,  K.  &  T.  By.  Co.  v. 
Lenahan,  39  Okl.  283,  135  P  383; 
Centofanti  v.  E.  Co.,  244  Pa.  255,  9'0 
A  558;  Carpenter  v.  Ehode  Island  Co., 
36  E.  I.  395,  90  A  768;  Carolina,  C. 
&  0.  E.  Co.  V.  Shewalter,  128  Tenn. 
363,  161  SW  1136. 

[a]  History  of  legislation,  etc. — ^Par- 
ley V.  E.  Co.,  87  Conn.  328,  87  A  990; 
Melville  v.  Copper  Co.,  47  Mont.  1,  130 
P  441;  In  re  BischoflE's  Estate,  159 
NYS  63B. 

[b]  Bule  for  detenuiniug  whether 
death  act  or  survival  act  applies.  Wood 
V.  Drug  Co.,  190  Mich.  654,  157  NW 
403. 

36S-3  Detroit  U.  By.  v.  Weintrobe 
(CCA),  259  Fed.  68;  Western  IT.  T. 
Co.  V.  Preston  (CCA),  254  Fed.  229; 
Chicago,  M.  &  St.  P.  By.  Co.  v.  Clem- 
ent, 226  Fed.  426,  141  CCA  256;  Larue 
17.  Kershaw  Cont.  Co.,  177  Ala.  441,  59 
8  155  (Tennessee  statute);  Kling  v. 
Torello,  87  Conn.  301,  87  A  987,  46 
LEA  (NS)  930;  Haskell  &  Barker  Car 
Co.  V.  Logermann  (Ind.  App.),  123 
NE  818;  MeCoullough  v.  By.  Co.,  160 
la.  524,  142  NW  67,  'il  LEA  (NS) 
23;  Battany  v.  Wall  (Mass.),  122  NE 
168;  Harrell  v.  B.  Co.  (Mo.),  186  SW 
677;  Hawkins  v.  Smith,  242  Mo.  688, 
147  SW  1042;  Johnson  v.  Dixie  M.  & 
D.  Co.,  171  Mo.  App.  134,  156  SW 
33;  Sharp  v.  By.  Co.,  133  Tenn.  1,  179 
§W  375. 


[a]  The  statu-te  applies  to  the  right 
to  the  action,  whether  suit  had  been 
brought  by  deceased  or  not.  Kohnle 
V.  Paxton,  268  Mo.  463,  188  SW  155, 
overruling  Showen  v.  By.  Co.,  164  Mo. 
App.  47,  148  SW  135. 
366-4  Michigan  Central  B.  Co.  v. 
Vreeland,  227  U.  S.  59,  33  Sup.  Ct. 
192,  57  L.  ed.  417;  Bowan  v.  Coal 
Co.,  241  Fed.  595;  Garrett  u.  E.  Co., 
197  Fed.  715,  117  CCA  109;  Tann  v. 
By.  Co.  (Oal.  App.),  178  P  971; 
Ohnesorge  v.  By.  Co.,  259  111.  424, 
102  NE  819;  Burns  v.  E.  Co.,  113 
Ind.  169,  15  NE  230;  Golding  v.  Knox, 
56  Ind.  App.  149,  104  NE  978;  Downs 
V.  By.  Co.  (Mo.),  184  SW  995;  Hamil- 
ton V.  E.  Co.,  219  N.  Y.  343,  114  NE 
399;  Snedeker  v.  Snedeker,  164  N.  Y. 
58,  58  NE  4;  Boffee  v.  Subway  Co., 
171  App.  Div.  392,  157  NYS  318;  Mat- 
ter of  Brennan,  160  App.  Div.  401,  145 
NYS  440;  Boehe  v.  Hospital,  96  Misc. 
289,  160  NYS  401;  Sharrow  v.  Inland 
Lines,  82  Misc.  482,  144  NYS  55;  Gur- 
ley  V.  Power  Co.,  172  N.  C.  690,  90  SE 
943;  Killian  v.  By.  Co.,  128  N.  C.  261, 
38  SE  873;  Crider  v.  Moorhead,  51  Pa. 
Super.  632;  Carrigan  v.  Cole,  35  E.  I. 
162,  85  A  934;  McLendon  v.  Columbia, 
101  S.  C.  48,  85  SE  234;  Bowe  v. 
Biehards,  35  S.  D.  201,  151  NW  1001, 
LEA1915E,  1075;  Dallas  v.  Halford 
(Tex.  Civ.),  210  SW  725;  Pym  v. 
E.  W.  Co.,  4  B.  &  S.  396,  122  Eng.  Ee- 
print  508;  B.  C.  Elee.  Ey.  Co.  v.  Gen- 
tile, 18  D.  L.  B.  264,  28  W.  L.  B.  975, 
App.  Cas.  '(1914),  1034,  111  L.  T. 
682. 

[a]  Federal  employers'  liability  act. 
Louisville  &  N.  B.  Co.  v.  Bhoda,  71  Fla. 
526,  71  S  369;  Michigan  Cent.  B.  E. 
Co.  V.  Vreeland,  227  U.  S.  59,  33  Sup.. 
Ct.  192,  57  L.  ed.  417,  AnnCasl914C, 
176;  Thomas  v.  By.  Co.,  202  Fed.  766; 
Farley  v.  E.  Co.,  87  Conn.  328,  87 
A  990;  MeCoullough  v.  By.  Co.,  160 
la.  524,  142  NW  67,  47  LEA  (NS) 
23;  Fogarty  v.  Ey.  Co.,  85  Wash.  90, 
147  P  652. 

367-5  Hamel  v.  B.  Co.,  108  Miss, 
172,  66  S  426,  809. 

368-6  McFadden  v.  Coal  Co.,  263  111. 
441,  105  NE  314. 

368-7  Western  XT.  T.  Co.  v.  Preston 
(CCA),  254  Fed.  229;  Frescoln  v.  Light 
ft  P.  Co.,  225  Fed.  441;  Downs  v.  Bys. 
Co.  (Mo.),  184  SW  995. 
369-8  Michigan  Central  By.  v.  Vree- 
land, 227  U.  S.  59-70,  33  Sup.  Ct.  192, 
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57  Ji.  ed.  417;  Kling  v.  Torello,  87 
Conn.  301,  87  A  987,  46  LRA  (NS) 
930;  Morton  v.  Elect.  Co.,  145  Ga.  516, 
89  SE  488;  Southern  Bell  T.  &  T. 
Co.  V.  Cassin,  111  Ga.  575,  36  SE  881, 
50  LBA  694;  Mooney  i;.  Chicago,  239 
111.  414,  88  NE  194;  Haskell  &  B.  Co. 
V.  Logermann  (Ind.  App.),  123  NB 
818;  Golding  v.  Knox,  56  Ind.  App. 
149,  104  NE  978;  Harris  v.  E.  Co., 
Ill  Miss.  623,  71  S  878;  Schmelzer  *. 
Central  F.  Co.,  252  Mo.  12,  158  SW 
363;  Edwards  v.  Chem.  Co.,  170  N.  C. 
551,  87  SE  635;  Price  v.  Railroad  Co., 
33  S.  C.  556,  12  SE  413,  26  AmSt  700; 
Thompson  v.  Ey.,  97  Tex.  590,  80  SW 
990;  Brodie  v.  Power  Co.,  92  Wash. 
574,  159  P  791. 

[a]  A  release  by  deceased  will  bar 
recoTery  by  beneficiary  where  the  stat- 
ute limits  light  of  beneficiary  to  those 
cases  where  deceased  would  have  had 
right  of  action.  Eish  v.  E.  Co.,  106 
S.  C.  143,  90  SE  704. 
369-9  Preston  v.  Tel.  Co,  250  Fed. 
480;  Cogswell  V.  E.  Co.,  78  N.  H.  379, 
101  A  145. 

369-10  Tann  v.  Ey.  Co.  (Cal.  App.), 
178  P  971. 

369-12  Downs  v.  Eys.  Co.  (Mo,), 
184  SW  995. 

370-13  Teti  v.  Coal  Co.,  217  Fed. 
443;  Hawkins  v.  Pav.  Co.,  202  Fed.  340; 
McBride  v.  Barman,  79  Ark.  62,  94  SW 
913;  Willis  Coal  &  M.  Co.  v.  Grizzell, 
198  111.  313,  65  NE  74  (under  Miner's 
Act,  Eev.  St.,  1899.  v.  1175);  Shawnee 
G.  &  E.  Co.  V.  Motsenbocker,  41  Okl. 
454,  138  P  790;  KolofE  v.  Ey.  Co.,  71 
Wash.  643,  129  P  398. 
[a]  The  court  in  Whitley  v.  Ey.  Co., 
23  Ida.  642,  132  P  121,  says:  "A 
recovery  in  a  foreign  state,  there- 
fore, under  the  death  statute  of  Idaho 
authorizing  such  an  action  for  a  wrong- 
ful death  caused'  within  this  state, 
would  not  bar  an  action  in  this  state 
t)y  any  one  who  is  an  heir  under  the 
laws  of  Idaho,  and  who  was  barred 
from  participating  as  an  heir  tinder  the 
laws  of  the  foreign  state.  In  other 
words,  a  recovery  on  such  a  cause  of 
action  in  a  foreign  state  for  the  use 
and  benefit  of  persons  who  are  heirs 
under  the  law  of  such  foreign  juris- 
diction is  not  a  bar  to  the  further 
prosecution  of  an  action  in  this  state 
for  the  use  and  benefit  of  such  heir  or 
hQU^  undQT  thQ  1«W9  gf  this  state  as 


were  not  included  within  the  recovery 
in  the  foreign  jurisdiction." 
[b]  Judgment  on  the  merits.— Where 
statute  provides  that  the  determination 
of  a  suit  for  wrongful  death  shall  not 
be  a  bar  to  another  action  unless  it  be 
decided  on  its  merits,  a  default  judg- 
ment in  the  justice's  court  in  favor  of 
the  father  of  deceased  will  not  bar  an 
action  by  his  mother  and  sisters.  Snd- 
berry  v.  Fertilizer  Factory,  106  Miss. 
744,  64  S  723. 

370-14  [a]  Release  by  widow  may 
be  pleaded  in  bar  to  action  brought  by 
deceased's  minor  children.  Hamilton 
V.  E.  Co.,  248  Mo.  78,  154  SW  86. 
[b]  Settlement  with  beneficiary. — Car- 
son V.  Gore-Meenan  Co.,  229  Fed.  765; 
Spitzer  v.  Iron  Co.,  133  Tenn.  217,  180 
SW  163. 

370-16  Williams  v.  Hoyt,  117  Me. 
61,  102  A  703. 

371-17  Michigan  Cent.  E.  Co.  v. 
Vreeland,  227  U.  S.  59,  33  Sup.  Ct.  192, 
57  L.  ed.  417;  Lindsav  v.  E.  Co.,  226 
Fed.  23,  141  CCA  131;  Harris  v.  Lumb. 
Co.,  185  Ala.  648,  64  S  557;  Lawrence 
V.  Seay,  179  Ala.  386,  60  S  937;  Hull 
V.  Hdw.  Co.,  178  Ala.  538,  59  S  568; 
Denver  &  Eio  Grande  E.  Co  v.  Frederic, 
57  Colo.  90,  140  P  463;  Fleming  v. 
Traction  Co.,  40  App.  Cas.  (D.  C.)  489; 
Ferguson  v.  E.  Co.,  6  App.  Cas.  (D.  C.) 
525;  Keernan  v.  Tract.  Co.,  277  111. 
413,  115  NE  636:  Ohnesorge  v.  By. 
Co.,  259  111.  424,  102  NE  819;  Waters 
V.  Tel.  Co.,  185  Ind.  526,  113  NE  289; 
Golding  V.  Knox,  56  Ind.  App.  149, 
104  NB  978;  Vincent  v.  Morgan's,  etc. 
Co.,  140  La.  1027,  74  S  541;  Hammond 
V.  E.  Co.,  106  Me.  209,  76  A  672,  30 
LRA  (NS)  78;  Mehegan  v.  E.  Co. 
(Mich.),-  141  NW  905;  Hamel  v.  R. 
Co.,  108  Miss.  172,  66  S  426,  809; 
Diarotti  v.  Ey.  Co.,  262  Mo.  1,  170 
SW  865;  MoNamara  v.  Slavens,  76  Mo. 
329;  Marques  v.  Koch,  176  Mo.  App. 
143,  161  SW  648;  Maronen  v.  Copper 
M.  Co.,  48  Mont.  249,  136  P  968;  Mel- 
ville V.  Copper  Co.,  47  Mont.  1,  130 
P  441;  Sharrow  v.  Inland  Lines,  214 
N.  Y.  101,  108  NE  217;  McKay  v.  Ey. 
Co.,  208  N.  T.  359,  101  NE  885;  Fla- 
herty V.  Transfer  Co.,  157  App.  Div. 
416,  142  NTS  357;  Eoche  v.  Hospital, 
96  Misc.  289,  160  NTS  401;  Eankine 
V.  Coal  Co.,  15  O.  C.  C.  (NS)  17,  s.  e., 
33  O.  C.  C.  349;  Chicago,  E.  I.  &  r. 
Ey.  Co.  V.  Holliday,  45  Okr.  536,  145 
P  786;  Shawnee  qi.  ^  'Si.  Qq.  V,  %lqV 
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genbooker,  41  Okl.  454,  138  P  790; 
Herndon  v.  E.  Co.,  37  Okl.  256,  128  P 
727;  Carrigan  v.  Cole,  35  E.  I.  162,  85 
A  934;  Eowe  v.  Eichards,  35  S.  D. 
201,  151  NW  1001,  LEA1915E,  1075; 
Eowe  V.  Eichards,  32  S.  D.  66,  142 
NW  664;  Middle  Tennessee  E.  Co.  v.. 
McMillan,  184  Tenn.  490,  184  SW  20; 
Sharp  V.  Ey.  Co.,  133  Tenn.  1,  179  SW 
375;  Powlkes  v.  E.  Co.,  9  Heisk. 
(Tenn.)  829;  SuUivan-Sanford  Lumb. 
Co.  V.  Watson,  106  Tex.  4,  155  SW 
179;  Stephen ville,  N.  &  S.  T.  Ey.  Co. 
*•.  Voss  (Tex.  Civ.),  159  SW  64;  Wil- 
son V.  Brown  (Tex.  Civ.),  154  SW  322; 
B.  C.  Electric  E.  Co.  v.  Turner,  18  D. 
L.  E.  430,  49  Can.  Sup.  Ct.  470;  B.  C. 
Electric  Ey.  Co.  v.  Gentile,  18  D.  L.  E. 
264,  28  W.  L.  E.  795,  A.  C.  (1914) 
1034,  111  L.  T.  682:  Trawford  v.  E. 
Co.,  9  r».  L.  E.  817,  18  B.  C.  E.  132, 
15  Can.  Ey.  Cas.  39,  23  W.  L.  E.  176. 
[aj  Action  for  wrongful  death  cannot 
be  maintained  by  administrator,  where 
decedent's  right  to  maintain  an  action 
for  personal  injuries  was  barred  by 
statute  of  limitations  prior  to  her 
death.  Larue  v.  Kershaw  Cont.  Co.,  177 
Ala.  441,  59  S  155;  Casey  v.  Tel.  Co., 
155  App.  Div.  66,  139  NTS  579;  Kelli- 
her  V.  E.  Co.,  153  App.  Div.  617,  138 
NTS  894. 

372-18  Travelers'  Ins.  Co.  v.  Louis 
Padula  Co;,  224  N.  T.  397,  121  NE 
348. 

372-20  Detroit  U.  Ey.  v.  Weintrobe 
(CCA),  259  Fed.  68;  Jenkins  v.  E. 
Co.,  134  Ark.  1,  203  SW  1;  Wabash 
E.  Co.  V.  Gretzinger,  182  Ind.  155,  104 
NE  69;  Chsaitis  v.  Coal  Co.,  161  NTS 
665. 

[a]  Action  for  wrongful  death  as 
property  right  which  survives.  —  The 
right  to  recover  such  damages  becomes 
an  asset  of  the  beneficiary  'a  estate  and 
his  death  does  not  terminate  the  right 
of  action.  Carson  v.  Gore-Meenan  Co., 
229  Fed.  765;  Union  Steamboat  Co.  v. 
Shalfin's  Admrs.,  204  Fed.  412,  122  CCA 
598;  Eice  v.  Postal  Tel.-Cable  Co.,  160 
NYS  172;  Andrews  v.  Ice  Co.,  167  Cal. 
11,  138  P  699. 

[b]  By  remarriage  of  plaintiif . — ^Where 
the  administratrix  (deceased's  widow) 
remarries,  the  action  will  hot  abate 
even  thpugh  she  was  the  sole  bene- 
ficiary. Wabash  E.  Co.  v.  Gretzinger, 
182  Ind.  165,  104  NE  69;  Archer  v. 
Bgwling,  166  Ky.  139,  179  "SW  15. 


374-21     Se«  Kluchnik  v.  Coal  Co.,  228 
Fed.  880,  143  CCA  278. 
374-22     Bagley  v.  St.  Louis,  268  Mo. 
259,  186  SW  96«. 

[a]  In  Kentucky,  there  is  no  abate- 
ment as  to  deceased  'a  beneficiary,  Ken- 
tucky Utilities  Co.  v.  McCarty's  Admr., 
169  Ky.  38,  183  SW  237. 
375-23  Johnston,  v.  Ey.  Co.,  222 
Mass.  583,  111  NE  391. 
375-25  Willard  v.  Mohn,  24  N.  D. 
390,  139  NW  979;  Carrigan  v.  Cole, 
35  E.  I.  162,  85  A  934;  Eiuker  v.  Hurd, 
69  Wash.  257,  124  P  687;  Kranz  v. 
Trust  Co.,  155  Wis.  40,  143  NW  1049. 
376-26  Gemmill  v.  Smith,  274  111. 
87,  113  NE  27;  Hackensack  Tr.  Co. 
V.  Vanden  Berg,  88  N.  J.  L.  518,  97 
A  148;  Brown  v.  Wightman,  47  Utah 
31,  151  P  366. 

376-29  See  Detroit  U.  Ey.  v.  Wein- 
trobe (CCA),  259  Fed.  68. 
376'-30  Teti  v.  Coal  Co.,  217  Fed. 
443;  Henry  Bickel  Co.  v.  Wright's 
Admx.,  180  Ky.  181,  202  SW  672;  Han 
Ion  V.  Leyland  &  Co.,  223  Mass.  438, 
111  NE  907;  Williams  v.  Ey.  Co.,  169 
Mo.  App.  468,  155  SW  64;  Howard 
V.  E.  Co.,  133  Tenn.  19,  179  SW  380, 
AnnCasl917A,  844;  Atchison,  T.  &  S. 
F.  Ey.  Co.  V.  Berkshire  (Tex.  Civ.), 
201  SW  1093. 

[a]    A  court  of  law    is    the    proper 
tribunal  in  which  to  proceed.   Dowling 
V.  Garner,  195  Ala.  493,  70  S  160. 
377-31     Centofanti  v.  E.  Co.,  244  Pa. 
255,  90  A  558. 

377-32  See  St.  Louis  S.  W.  E.  Co. 
V.  Owings,  135  Ark.  56,  204  SW  1146. 
377-33  Chesapeake  &  O.  E.  Co.  v. 
Eyan's  Admr.,  183  Ky.  428,  209  SW 
538. 

377-34  Eoman  v.  Coal  Co.,  241  Fed. 
595;  Wall  V.  E.  Co.  (HI.),  125  NE 
20;  Dougherty  v.  Process  Co.,  255  111. 
369,  99  NE  619,  AnnCasl913D,  568; 
Vawter  v.  Ey.  Co.,  84  Mo.  679. 
[a]  Enforcement  in  other  state. — When- 
ever the  right  has  become  fixed  and 
legal  liability  has  been  incurred  wheth- 
er at  common  law  or  by  statute,  it  will 
be  enforced  in  another  state  unless 
there  is  a  good  reason  for  refusing  to 
enforce  it.  Lauria  v.  Du  Pont  De 
Nemours  &  Co.,  241  Fed.  687. 
377-35  St.  Louis,  L  M.  &  S.  E.  Co. 
V.  Conley,  187  Fed.  949,  110  CCA  97; 
Zikos  V.  Nav.  Co.,  179  Fed.  893  (juris- 
diction cannot  be  declined  because 
measure    of    UabiUty     different);     8t, 
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Louis,  I.  M.  &  S.  B.  Co.  v.  Hesterly, 

98  Ark.  240,  135  SW  874;  Adams  v. 
E.  Co.,  179  la.  1334,  161  NW  295;  Mc- 
CouUough  V.  Ey.  Co.,  160  la.  524,  142 
NW  67,  47  LEA  (NS^  23;  Bradbury 
v.  Ey.  Co.,  149  la.  51,  128  NW  1.  40 
LEA  (NS)  684;  L.  &  N.  E.  Co.  v.  Hol- 
loway,  168  Ky.  262,  181  SW  1126; 
Illinois  Central  E.  Co.  v.  Doherty,  153 
Ky.  363,  155  SW  1119,  47  LEA  (NS) 
31;  Waring  v.  E.  Co.,  33  O.  C.  C.  349, 
s.  e.,  15  O.  C.  C.  (NS)  33;  Howard  v. 
Ey.  Co.,  133  Tenn.  19,  179  SW  380, 
AnnCasl917A,  844;  Gulf,  etc.  E.  Co. 
V.  Lester  (Tex.  Civ.),  149  SW  841; 
St.  Louis,  S.  F.  &  T.  Ey.  Co.  v.  Geer 
(Tex.  Civ.),  149  SW  1178;  Eivera  v. 
Ey.  Co.  (Tex.  Civ.),  149  SW  223;  Mis- 
souri, K.  &  T.  E.  Co.  1).  Blalock  (Tex. 
Civ.),  128  SW  706.  See  notes  in  47 
LEA  (NS)  72,  40  LEA  (NS)  684. 

[a]  A  state  court  has  no  jurlsdlctiozi 
of  an  action  for  wronsful  death  oc- 
curring outside  the  state  under  the 
federal  employers'  liability  act.  Wal- 
ton V.  Pryor,  276  111.  563,  115  NE  2. 
378-36  Centofanti  v.  E.  Co.,  244  Pa. 
255,  90  A  558. 

378-37  Centofanti  v.  E.  Co.,  244  Pa. 
255,  90  A  558. 

378-38  WeissengofE  v.  Davis  (CCA), 
260  Fed.  16;  Lauria  v.  Du  Pont  De 
Nemours  &  Co.,  241  Fed.  687;  St.  Ber- 
nard V.  Shane,  135  CCA  399,  220  Fed. 
852;  Anderson  v.  E.  Co.,  210  Fed.  689, 
127  CCA  277;  Smith  v.  M.  &  D.  Co., 
127  Fed.  462;  Davidow' «j.  E.  Co.,  85 
Fed.  943;  Kansas  City  So.  Ey.  Co.  v. 
McGinty,  76  Ark.  356,  88  SW  lOOl; 
St.  Louis,  etc.  E.  Co.  v.  Haist,  71  Ark. 
258,  72  SW  893,  100  AmSt  65;  Mc- 
Manus  v.  Co.  (Cal.  App.),  173  P  1112; 
Dougherty  v.  Process  Co.,  255  111.  369. 

99  NE  619,  AnnCasl913D,  568;  Chicago 
&  E.  L  E.  Co.  V.  Rouse,  178  111.  132, 
52  NE  951,  44  LEA  410;  Burns  v.  R. 
Co.,  113  Ind.  169,  15  NE  230;  Ash 
V.  E.  Co.,  72  Md.  144,  19  A  643,  20 
AmSt  461;  Hanlon  v.  Leyland  &  Co., 
223  Mass.  438,  111  NE  907;  Walsh  v. 
E.  Co.,  201  Mass.  527,  88  NE  12;  S. 
V.  Dist.  Ct.  (Minn.),  168  NW  589; 
Nicholas  v.  Ey.  Co.,  78  Minn.  43,  80 
NW  776;  Vawter  v.  Ey.  Co.,  84  Mo. 
679;  Hill  v.  E.  E.,  77  N.  H.  151,  89  A 
482;  Matter  of  Brennan,  160  App.  Div. 
401,  145  NY8  440;  Zeikus  v.  Ey.  Co., 
153  App.  Div.  345,  138  NYS  478; 
Boyle  V.  Ey.  Co.,  36  Misc.  289,  73  NYS 
465;  Loucks  v.  Oil  Co.,  227  N.  Y.  99, 


120  NE  198;  Connor  v.  E.  Co.,  28  E.  I 
560,  68  A  481,  13  AnnCas  1033,  18 
LEA  (NS)  1252;  Howard  v.  B.  Co, 
133  Tenn.  19,  179  SW  380,  AnnCas 
1917A,  844;  Eivera  v.  E.  Co.  (Tex. 
Civ.),  149  SW  223.  See  Bond  v.  B. 
Co.,  124  Minn.  195,  144  NW  942.  See 
also  notes  in  2  Am.  &  Eng.  Ann.  Caa. 
805,  and  AnnCasl914C,  719. 
380-40  Dougherty  v.  Process  Co., 
255  111.  369,  99  NE  619,  AnnCa3l913D, 
568;  Loucks  v.  Oil  Co.,  224  N.  Y.  99, 
120  NE  198;  Eailroad  v.  Chambers, 
73  O.  St.  16,  76  NE  91,  quoted  in 
Waring  V.  E.  Co.,  15  O.  C.  C.  (NS) 
33,  s.  c,  33  O.  C.  C.  349.  See  Fair- 
clough  V.  Pac.  Co.,  171  App.  Div.  496, 
157  NYS  862. 

381-41  Gallagher  v.  By.  Co.,  196 
Fed.  1000  (federal  court  sitting  in 
New  York  will  not  assume  jurisdiction 
under  a  Florida  statute  which  has  been 
held  to  be  inconsistent  with  laws  of 
New  York.  The  court  based  its  de- 
cision upon  Zeikus  v.  By.  Co.,  in  144 
App.  Div.  91,  128  NYS  933.  But  see 
now  s  c,  163  App.  Div.  345,  138  NYS 
478,  under  same  statutes  but  where 
complaint  alleged  that  there  were  no 
creditors);  De  Herrera  v.  By.  Co.  (Tex. 
Civ.),  154  SW  594. 

381-42  Loucks  v.  Oil  Co.,  172  App. 
Div.  227,  159  NYS  282,  s.  c,  92  Misc. 
475,   156  NYS  7. 

381-43  Lauria  v.  Du  Pont  De  Ne- 
mours &  Co.,  241  Fed.  687;  St.  Louis, 
etc.  E.  Co.  V.  McNamara,  91  Ark.  515, 
122  SW  102;  S.  e.  Dist.  Court  (Minn.), 
168  NW  589;  Johnson  v.  Bridge  Co., 
107  N.  Y.  316,  90  NE  953;  Leonard 
V.  Nav.  Co.,  84  N.  Y.  48;  Zeikus  v. 
Ey.  Co.,  144  App.  Div.  91,  128  NYS 
933;  Texas,  etc.  E.  Co.  v.  Gross,  60 
Tex.  Civ.  621,  128  SW  1173;  Texas, 
etc.  E.  Co.  V.  Miller,  60  Tex.  Civ.  627, 
128  SW  1165;  St.  Louis,  etc.  B.  Co. 
V.  Sizemore,  53  Tex.  Civ.  491,  116  SW 
403.  See  note  in  AnnCasl913D,  568. 
382-44  Teti  v.  Coal  Co.,  217  Fed. 
443. 

383-48    Western  "Fuel  Co.  v.  Garcia 
(CCA),  255  Fed.  817. 
384-50     Western  Fuel  Co.  v.  Garcia 
(CCA),  255  Fed.  817. 
384-51     The   Horsa,   232    Fed.    993; 
Thompson  T.  &  W.  Assn.  v.  McGregor, 
207  Fed.  209,  124/  CCA  479. 
385-54    Winfree  v.  Ey.  Co.,  227  U.  S. 
296,   33    Sup.    Ct.    273,   57  L.   eJ.   518; 
Crown  W.  Paper  Co.  v.  Newport  (CCA), 
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260  Fed.  110;  Public  Service  Elec.  Co. 
V.  Post  (CCA),  257  Fed.  933;  St.  Ber- 
nard V.  Shane,  201  Fed.  453;  Thomp- 
son V.  Southern  L.  Co..  113  Ark.  380, 

168  SW  1068:  Gonsalves  v.  E.  Co.,  173 
Cal.  264,  159  P  724;  Lapique  v.  Agoure 
170  Cal.  79,  148  P  517;  Fleming  v. 
Capital  Traction  Co.,  40  App.  Cas. 
(D.  C.)  489;  Flanders  v.  Ey.  Co.,  68 
Fla.  479,  67  S  68;  Florida  East  Coast 
By.  Co.  V.  Jaekson,  65  Fla.  393,  62  S 
210;  "Western  &  A.  E.  Co.  v.  Smith, 
144  Ga.  737,  87  SB  1082;  McFadden 
V.  Coal  Co.,  263  HI.  441,  105  NE  314; 
In  re  Bagnola's  Est.  (la.),  154  NW 
461;  Aho  v.  Jesmore,  101  Minn.  449, 
112  NW  538,  10  LEA  (NS)  998;  Vieks- 
hurg  S.  P.  Ey.  Co.  v.  "l^illiama,  102 
Miss.  735,  59  S  883;  Chandler  v.  E. 
tlo.,  251  Mo.  592,  168  SW  35;  Mcintosh 
V.  E.  Co.,  103  Mo.  131,  15  SW  80; 
McNamara  v.  Slavens,  76  Mo.  329; 
Troll  V.  Gas  L.  Co.,  182  Mo.  App.  600, 

169  SW  337  (public  administrator, 
where  no  known  beneficiary) ;  BofEee  v. 
Subway  Co.,  17,1  App.  Div.  392,  157 
NYS  318;  Matter  of  Brennan,  160  App. 
Div.  401,  145  NYS  440:  Shawnee  G. 
&  E.  Co.  V.  Motsenbocker,  41  Okl.  454, 
138  P  700;  Missouri,  K.  &  T.  Ey.  Co. 
V.  Lenahan,  39  Okl.  283,  135  P  883; 
Centofanti  v.  B.  Co.,  244  Pa.  255,  90 
A  568;  Guioc-Co  v.  Del  Eosario,  8  Phil. 
Isl.  546;  Eowe  v.  Eiehards,  32  S.  D. 
66,  142  NW  664;  St.  Louis,  S.  F.  & 
T.  By.  Co.  V.  Gear  (Tex.  Civ.),  149 
SW  1178. 

[a]  If  there  are  beneficiaries  of  the 
first  class  named  in  statute,  they  are 
exclusively  entitled  to  damages,  and 
there  can  be  no  recovery  by  other  class 
named.  Chicago  &  E.  E.  Co.  v.  Bid- 
dinger,  61  Ind.  App.  419,  109  NE  953. 

[b]  Where  right  to  sue  is  given  to 
widow  and  children  by  the  statute  the 
widow  may  maintain  the  action  with- 
out recital  in  the  title  that  it  is  brought 
on  behalf  of  herself  and  children.  Kever 
V.  Coal  &  Iron  Co.,  234  Fed.  814. 

[c]  Surviving  partner  cannot  main- 
tain an  action  for  wrongful  death. 
Lapique  v.  Agoure,  170  Cal.  79,  148  P 
517. 

386-56  Kansas  City,  M.  0.  By.  Co. 
V.  Pope  (Tex.  Civ.),  152  SW  185;  Gulf, 
C.  &  S.  F.  By.  Co.  V.  Lester  (Tex. 
Civ.),  149  SW  841;  Eivera  v.  Ey.  Co. 
(Tex.  Civ.),  149  SW  223. 
387-57  [a]  Federal  employers'  U»- 
biliity  act  places  the  father  in  the  fore- 


front of  those  allowed  to  recover  for 
death  of  son  by  negligence  of  employer 
while  engaged  in  interstate  commercoj 
where  there  is  no  surviving  husband, 
widow  or  children.  Floyd  v.  Ey.  Co., 
167  N.  C.  55,  83  SE  12,  LEA1915B, 
519. 

[b]  Nor  be  made  a  party  to  the  suit. 
Pittsburg  C.  C.  &  St.  L.  E.  Co.  ^.  Col- 
lard's  Admr.,  170  Ky.  239,  185  SW 
1108. 

[c]  Parent  may  sue  as  for  death  of 
"unmarried"  child  when  latter  is  un- 
married at  the  time  of  death.  Myers 
V.  E.  Co.,  61  Colo.  302.  157  P  196. 
387-58  Winfree  v.  Ey.  Co.,  227  U.  S. 
296,'  33  Sup.  Ct.  273,  57  L.  ed.  518; 
Kluchnik  v.  Coal  Co.,  228  Fed.  880  143 
CCA  278;  Strait  v.  E.  Co.,  209  Fed. 
157,  126  CCA  105,  49  LEA  (NS)  1068; 
Ala.  Code  1907,  §2485;  Hull  v.  Hdw. 
Co.,  178  Ala.  538,  59  S  568;  Phillips 
V.  Tramway  Co.,  53  Colo.  458,  128  P 
460,  AnnCasl914B,  29;  Melzner  v.  By. 
Co.,  46  Mont.  162,  127  P  146. 

[a]  A  grandmother  who  stood  in  loco 
parentis  to  deceased  may  maintain  an 
action  for  his  death  under  a  statute 
providing  that  the  mother  may  main- 
tain such  action.  Atkinson  v.  Yarbor- 
ough,  13  Ga.  App.  781,  80  SE  29. 
388-59  Florida  East  Coast  Ey.  Co. 
v.  Jaekson,  65  Fla.  393,  62  S  210. 
388-60  Green  v.  E.  Co.,  141  La.  — , 
74  S  717. 

[a]  Adopted  parents  may  maintain  the 
action.  Boutlier  v.  Maiden,  226  Mass. 
479,  116  NE  251,  AnnCasl918C,  910. 
389-61  Hadley  v.  Tallahassee,  67 
Fla.  436,  65  S  545;  Wheeler  v.  E.  Co., 
Ill  Miss.  528,  71  S  812;  Croft  v.  Cot- 
ton Oil  Co.,  83  S.  C.  232,  65  SE  216; 
Andrzejewski  v.  Fuel  Co.,  158  Wis.  170, 
148  NW  37.  See  Southern  Ey.  Co.  v. 
Hawkins,  36  App.  Cas.  (DC)  313,  21 
AnnCas  926. 

389-63     [a]    A  wife  separated  from 
her  husband  and  unable  to  locate  him 
may   bring    suit    for    child's   wrongful 
death.    Schaff  v.  Shepherd  (Tex.  Civ.) 
196  SW  232. 

390-66  Davidow  v.  B.  Co.,  85  Fed. 
943  (Pennsylvania  statute);  Smith  v. 
E.  Co.  (Ind.  App.),  115  NE  603;  Chand- 
ler V.  B.  Co.,  251  Mo.  592  158  SW 
35;  Aley  v.  B.  Co.,  211  Mo.  460,  111 
SW  102;  McNamara  v.  Slavens,  76  Mo. 
329;  Harris  v.  Coal  M.  Co.,  87  O.  St. 
450,  101  NE  923  (mining  act);  Cento- 
■  fanti  V.  B.  Co.,  244  Pa.  255,  90  A  558; 
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KoloflE  t).  Ry.  Co.,  71  Wash.  543,  129 
P  398.  See  Harper  v.  It.  C».,  1*1  G-a. 
558,  81  SB  867. 

[a]  In  Mississippi  the  widow  may  now 
bring  an  action  for  damages  for  her 
husband's  death  although  she  has  as 
hia  personal  representative  revived  a 
suit  brought  by  him  to  recover  for  the 
personal  injuries  which  resulted  in  his 
death.  Hamel  i;.  S.  K.  Co.,  108  Miss. 
172,  66  S  809,  s.  c,  66  S  426. 
391-67  Jentins  v.  E.  Co.,  134  Ark.  1, 
203  SW  1;  Jeffries  v.  Co.,  103  Kan. 
786,  176  P  631;  Mott  v.  Long,  90  Kan. 
110,  132  P  998:  Cheek  v.  Ry.  Co.,  89 
Kan.  247,  131  P  617;  Diarotti  v.  Ey. 
Co.,  262  Mo.  1,  170  8W  865  (Kansas 
statute) ;  Marques  v.  Koch,  176  Mo. 
App.  143,  161  SW  648;  Blunt  v.  E.  Co. 
(Okl.),  173  P  656;  Chicago,  E.  I.  & 
P.  Ey.  Co.  V.  Holliday,  45  Okla.  536, 
145  P  786  (resident  decedent);  Shaw- 
nee G.  &  E  Co.  V.  Motesenbocker,  41 
Okl.  454,  138  P  790;  Big  Jack  Mining 
Co.  V.  Parkinson,  41  Okl.  125,  137  P 
678;  Herndon  v.  St.  Louis  &  S.  F.  Co., 
37  Okl.  256,  128  P  727. 
391-68  Fogarty  v.  Ey.  Co.,  85  "Wash. 
90,  147  P  652,  such  abandonment  mate- 
rial in  mitigation  of  damages. 
391-69  Gilliam  v.  E.  Co.,  108  S.  C. 
195,  93  SE  865. 

391-70  Elberton  v.  Thornton,  138 
Ga.  776,  76  SE  62,  AnnCasl913E,  994; 
Armbruater  v.  Ey.  Co.,  166  la.  155, 
147  NW  337;  Cleveland,  C.  C.  &  S.  L. 
E.  Co..  D.  Lutz  (Ind.  App.),  116  NE 
429;  Chandler  v.  E.  Co.,  251  Mo.  592, 
158  SW  35;  Aley  v.  E.  Co.,  211  Mo. 
460,  111  SW  102  (where  both  parents 
were  killed,  the  children  need  not  wait 
six  months  before  bringing  action) ; 
McNamara  v.  Slavens,  76  Mo.  329,  but 
if  widow  brought  an  action  against 
defendant  and  then  voluntarily  dis- 
missed it,  the  minor  children  could 
not  sue  after  the  expiration  of  six 
months. 

ta]  "Children"  includes  adults  (1) 
as  well  as  minors  (Pressley  v.  Incor- 
porated Town,  54  Okl.  747,  154  P  660) ; 
(2)  but  grandchildren  or  more  remote 
decedents  are  not  included.  Hunt  v. 
New  Orleans,  etc.  Co.,  140  La.  524,  73 
S  667. 

392-72     Davis'  Admr.  v.  E.  Co.,  172 
Ky.  55,  188  SW  1061. 
392-73      Hawkins    v.   Pav.    Co.,    202 
Fed.  340   (California  statute);  Pritch- 
ard  V.  Whitney  Est.  Co.,  164  C»l.  584, 


129  P  989;  Euiz  «.  Santa  Barbara  G. 
&  E.  Co.,  164  Cal.  188,  128  P  330; 
B»nd  V.  United  Railroads,  159  Call  270, 
113  P  366,  AnnCasl912C,  50,  48  LEA 
(NS)  687;  Valentine  v.  Hayes  (Cal. 
App.),  173  P  410;  Chiara  v.  Min.  Co., 
24  Ida.  473,  135  P  245;  Maronen  v. 
Copper  M.  Co.,  48  Mont.  249,  136  P 
968;  Melville  v.  Copper  Co.,  47  Mont. 
1,  130  P  441;  Whitehead  C.  M.  Co.  v. 
Pinkston  (Okl.),  175  P  364;  Guioc  Co. 
V.  Del  Eosaria,  8  Phil.  Isl.  546;  St. 
Germain  v.  Lumb.  Co.,  76  Wash.  102, 
135  P  804  (Idaho  statute) ;  Einker  v. 
Hurd,  69  Wash.  257,  124  P  687. 
[a]  Next  of  kin  nnder  federal  liabil- 
ity act  are  those  who  are  next  of  kin 
under  the  local  law.  Seaboard  Air 
Line  Ey.  v.  Kenney,  240  TJ.  S.  489,  36 
Sup.  Ct.  458,  60  L.  ed.  762. 
393-74  St.  Louis,  etc.  E.  Co.  v. 
Haist,  71  Ark.  258.  72  SW  893,  100 
AmSt  65. 

393-75  Jenkins  t;.  E.  Co.,  134  Ark.  1, 
203  SW  1;  Bright  v.  Thacher  (Mo. 
App.),  215  SW  788;  Marques  v.  Koeh, 
176  Mo.  App.  143,  161  SW  648;  Sanders 
V.  Ey.Co.  (Okl.),  169  P  891;  Shawnee 
G.  &  E.  Co.  V.  Motesenbocker,  41  Okl. 
454,  138  P  790;  Herndon  v.  St.  Louis  & 
S.  F.  Co.,  37  Okl.  256,  128  P  727;  Dim- 
itri  V.  Cienci  &  Son  (E.  I.),  103  A 
1029. 

[a]  For  being  deprived  of  an  interest 
in  the  cause  of  action  prosecuted  by 
the  administrator  the  next  of  kin  may 
sue.  Rice  v.  Tel.-Cable  Co.,  174  App. 
Div.  39,  160  NYS  172. 
394-76  [a]  Parents  are  next  of  kin 
to  unmarried  child,  and  brothers  and 
sisters  should  not  be  joined.  Kali  Inia 
Coal  Co.  V.  Ghinelli,  55  Okl.  289,  155 
P  606.  But  see  Mostenboeker  v.  Elect. 
Co.  (Okl.),  152  P  82. 
395-77  St.  Louis,  etc.  B.  Co.  v. 
Seale,  229  TT.  S.  156,  33  Sup.  Ct.  651, 
57  L.  ed.  1129,  AnnCasl914C,  156; 
Missouri,  K.  &  T.  E.  Co.  r.  Wulf,  226 
U.  S.  570,  33  Sup.  Ct.  135,  57  L.  ed. 
355;  Sarpy  County  v.  Galvin,  251  Fed. 
888,  164  CCA  104;  Strait  v.  E.  Co., 
209  Fed.  157,  126  CCA  165,  49  LEA 
(NS)  1068  (Tennessee  statute);  Whit- 
mer  v.  El  Paso  &  S.  W.  Co.,  201  Fed. 
193,  119  CCA  637  (New  Mexico  laws); 
St.  Bernard  v.  Shane,  201  Fed.  453 
(Illinois  statute) ;  Harris  v.  Lumb. 
Co.,  185  Ala.  648,  64  S  567;  Hull  »• 
Hdw.  Co.,  178  Ala.  538,  59  S.  568;. 
Treadwuy  v.  E.  Co.,  127  Ark.  211,  191 
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SW  930;  MeBride  v.  Berman,  79  Ark. 
62,  94  SW  913;  St.  Louis,  etc.  E.  Co. 
V.  Haist,  71  Ark.  258,  72  SW  893,  100 
AmSt  65;  Fleming  v.  Traction  Co., 
40  App.  Cas.  (D.  C.)  489;  Ferguson  v. 
B.  Co.,  6  App.  Cas.  (D.  C.)  525;  Wil- 
liams V.  E.  Co.,  142  Ga.  696,  83  SE 
525;  Wabash  E.  Co.  v.  McDoniefs,  183 
Ind.  104,  107  NE  291;  Drury  v.  Krog- 
man  (Ind.  App.),  120  NE  620;  Cleve- 
larnd,  C.  C.  &  St.  L.  Ey.  Co.  v.  Champe, 
55  Ind.  App.  243,  102  NE  868;  Lewis 
V.  Maddy  (la.),  174  NW  346;  In  re 
Bagnola's  Est.  (la.),  164  NW  461; 
Compton's  Admr.  v.  Borderland,  etc. 
Co.,  179  Ky.  695,  201  SW  20,  LEA 
1918  D,  666;  Kentucky  State  Journal 
Co.  «.  Board,  161  Ky.  562,  170  SW  437, 
1166;  Slusher  v.  Weller,  151  Ky.  203, 
151  SW  684;  Penny  v.  E.  Co.,  135  La. 
962,  66  S  313;  Hammond  v.  E.  Co.,  106 
Me.  209,  76  A  672,  30  LEA  (NS)  78; 
Bichardson  v.  Ey.  Co.,  176  Mich.  413, 
142  NW  832;  Mehegan  v.  Ey.  Co. 
(Mich.),  141  NW  905;  Brown  v.  Chi- 
cago, etc.  E.  Co.,  129  Minn.  347,  152 
NW  729  (discussing  Iowa  statute); 
Eich  V.  St.  Louis  &  S.  F.  E.  Co.,  166 
Mo.  App.  379,  148  SW  1011;  Melzner 
V.  Ey.  Co.,  46  Mont.  277,  127  P  1002; 
In  re  Meng  (N.  T.),  125  NE  508; 
Sharrow  v.  Inland  Lines,  214  N.  Y. 
101,  108  NE  217;  McKay  v.  Ey.  Co., 
208  N.  Y.  359,  101  NE  885;  Traveler's 
Ins.  Co.  V.  Co.,  184  App.  Div.  791,  170 
NYS  869;  Smith  v.  Ey.  Co.,  183  App. 
Div.  478,  171  NYS  64;  Eice  v.  Tel.- 
Cable  Co.,  174  App.  Div.  39,  160  NYS 
172;  Mallory  v.  Hot  Springs  Co.,  157 
App.  Div.  253,  141  NYS  961  (if  three 
executors,  they  must  sue  jointly);  Car- 
penter V.  Buffalo  General  Co.,  155  App. 
Div.  655,  140  NYS  559,  4  N.  Y.  Civ. 
Proe.  13;  Hope  v.  Peterson,  172  N.  C. 
869,  90  SE  141;  Hood  v.  Tel.  &  Tel. 
Co.,  162  N.  C.  92,  77  SE  1094;  Hood 
V.  Tel.  &  Tel.  Co.,  162  N.  C.  70,  77  SE 
1096;  Killian  v.  Ey.  Co.,  128  N.  C.  261, 
38  SE  873;  Chicago,  E.  I.  &  P.  Ey. 
Co.  V.  Holliday,  45  Okl.  536,  145  P  786 
(comparing  Oklahoma  statute  and  fed- 
eral employers'  liability  act);  Hern- 
don  V.  E.  Co.,  37  Okl.  256,  128  P  727; 
Kosciolek  v.  Power  Co.,  81  Or.  517. 
le-O  P  132;  Hall  v.  E.  Co.,  241  Pa,. 
399,  88  A  659  (New  Jersey  statute); 
Eowe  V.  Eichards,  35  S.  D.  201,  151 
NW  1001,  LEA  1915B,  1075;  Eowe  v. 
Eichards,  32  8.  D.  66,  142  NW  664; 
Atchison  T.  &  S.  P.  By.  Co.  v.  Berk- 


shire (Tex.  Civ.),  201  SW  1093;  St. 
Louis  S.  W.  Ey.  Co.  v.  Brothers  (Tex. 
Civ.),  165  SW  488;  Eastern  Ey.  Co.  v. 
Ellis  (Tex.  Civ.),  153  SW  701  (cannot 
be  brought  in  name  of  sole  beneficia- 
ries) ;  St.  Louis,  S.  F.  &  T.  Ey.  Co.  v. 
Geer  (Tex.  Civ.),  149  SW  1178;  Perry 
V.  Coal  Co.,  74  W.  Va.  122,  81  SE  844; 
Legault  V.  Malacker,  166  Wis.  58,  163 
NW  476;  Osborn  v.  Gillett,  L.  E.  8 
Exch.  (Eng.)-  88;  McKerral  v.  Ed- 
monton, 7  D.  L.  E.  (Eng.)  661.  See 
Armbruster  v.  Ey.  Co.,  166  la.  165,  147 
NW  337,  action  brought  by  widow.  But 
see  Lebert  v.  S.  S.  Co.,  249  Fed.  349, 
161  CCA  357. 

[a]  XTndei  Federal  Employers'  Uabil- 
Ity  Act  giving  right  of  action  in  such 
cases  to  the  personal  representative, 
the  widow  of  deceased  cannot  main- 
tain the  action.  American  E.  Co.  v. 
Birch,  224  U.  S.  547,  32  Sup.  Ct.  603, 
56  L.  ed.  879;  Denver  &  E.  G.  E.  Co. 
V.  Wilson,  62  Colo.  492,  163  P  857; 
Hardy  v.  E.  Co.,  20  Ga.  App.  303,  93 
SE  18;  Pittsburg  C.  C.  &  St.  L.  Ey. 
Co.  V.  Collard's  Admr.,  170  Ky.  239, 
185  SW  1108;  Vaughan  v.  E.  Co.,  177 
Mo.   App.   155,   164   SW    144;    Eich  v. 

E.  Co.,  166  Mo.  App.  379,  148  SW 
1011;  Hein  v.  E.  Co.,  34  N.  D.  440,  159 
NW  14;  Missouri,  K.  &  T.  Ey.  Co.  v. 
Lenahan,  39  Okl.  283,  135  P  383;  Cin- 
cinnati, N.  O.  &  T.  P.  E.  Co.  V.  Bon- 
ham,  130  Tenn.  435,  171  SW  79;  East- 
ern E.  Co.  V.  Ellis  (Tex.  Civ.),  153  SW 
701;  Kansas  City,  M.  &  O.  Ey.  Co.  v. 
Pope  (Tex.  Civ.),  152  SW  185;  Gulf, 
C.  &  S.  F.  Ey.  Co.  V.  Lester  (Tex. 
Civ.),  149  SW  841;  Eivera  v.  Ey.  Co. 
(Tex.   Civ.),  149  SW  223. 

[b]  Executor  or  administrator  may 
sue. — The  term  personal  representative 
means  either  an  executor  or  adminis- 
trator. Fleming  v.  Traction  Co.,  40 
App.  Cas.  (D.  C.)  489;  Ferguson  v.  E. 
Co.,  6  App.  Cas.  (D.  C.)  625;  Missouri, 
K.  &  T.  Ey.  Co.  V.  Lenahan,  39  Okl. 
283,  135  P  383;  Eowe  v.  Eichards,  32 
S.  D.  66,  142  NW  664;     Gulf,  C.  &  S. 

F.  Ey.  Co.  V.  Lester  (Tex.  Civ.),  149 
SW  841;  Eivera  v.  Ey.  Co.  (Tex.  Civ.), 
149  SW  223. 

[c]  Wliere  a  decedent  has  no  next  of 
kin  or  beneficiaries  there  can  be  no 
recovery  in  favor  of  his  administrator. 
Cincinnati,  etc.  E.  Co.  v.  Wilson's 
Admr.,  157  Ky.  460,  163   SW  493. 

[d]  Eight  of  foreign  administrator  to 
maintain  gudt. — (1)  The  administrator 
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appointed  in  another  state  can  main- 
tain an  action  in  Kansas  to  recover  for 
the  death  of  a  resident  of  such  other 
state.  Metrakos  v.  Ey.  Co.,  91  Kan. 
342,  137  P  953,  oit.  K.  P.  Ey.  Co.  v. 
Cutter,  16  Kan.  568.  (2)  A  foreign 
special  adininistrator  cannot  inaintain 
an  action  for  the  wrongful  death  of  a 
resident  of  Kansas  who  was  killed  in 
Kansas.  Metrakos  v.  Ey.  Co.,  91  Kan. 
342,  137  P  953. 

[e]  A  settlement  with  a  beneficiary 
does  not  abate  the  suit  by  the  personal 
representative.  Pittsburg  C.  C.  &  St. 
L.  Ky.  Co.  V.  Collard's  Admr.,  170  Ky. 
239,  185  SW  1108. 

396-78  Teti  v.  Coal  Co.,  217  Fed. 
443;  Gallagher  v.  Ey.  Co.,  196  Fed. 
1000;  Davidow  v.  E.  Co.,  85  Fed.  943; 
Colvin  V.  E.  Co.  (Mo.  App.),  200  SW 
715;  McClangherty  v.  Electric  Co.,  73 
Or.  135,  140  P  64,  144  P  569;  Cento- 
fanti  V.  R.  Co.,  S44  Pa.  255,  90  A  558. 
397-80  Larue  v.  C.  Gi  Kershaw  Cont. 
Co.,  177  Ala.  441,  59  S  155  (Tennessee 
statute);  Harris  v.  Coal  Co.,  177  Ky. 
630,  197  SW  1075. 

397-82  Downs  v.  Eys.  Co.  (Mo.), 
184  SW  995;  Cole  v.  Mallory  S.  S.  Co. 
(Tex.  Civ.),  197  SW  326. 
397-83  Eoman  v.  Coal  Co.,  241  Fed. 
595;  Teti  v.  Coal  Co.,  217  Fed.  443; 
McGovern't;.  Ey.  Co.,  209  Fed.  975;  In 
re  Baguola's  Estate  (la.),  154  NW 
461;  Metrakos  v.  E.  Co.,  91  Kan.  342, 
137  P  953;  Diarotti  v.  E.  Co.,  262  Mo. 
1,  170  SW  865  (under  Kansas  statute) ; 
Hamilton  v.  Erie  E.  Co.,  219  N.  Y.  343, 
114  NB  399;  Kali  Inla  Coal  Co.  v. 
Ghinelli,  55  Okl.  289,  155  P  606;  Ko- 
loflE  V.  R.  Co.,  71  Wash.  543,  129  P  398. 
398-84  Wall  v.  Ey.  Co.  (111.),  125 
NB  20;  Schwertfeger  v.  Scand.-Am. 
Line,  186  App.  Div.  89,  174  NYS  147; 
Cole  V.  S.  S.  Co.  (Tex.  Civ.),  197  SW 
326;  Wellman  v.  Mead  (Vt.),  107  A 
396. 

[a]  Resident  administrator  suing 
under  foreign  statute. — Battese  v.  E. 
Co.,  102  Kan.  468,  170  P  811. 
400-85  Public  Service  Elec.  Co.  v. 
Post  (CCA),  257  Fed.  933;  St.  Bern- 
ard V.  Shane,  135  CCA  399,  220  Fed. 
852;  Knight  v.  Ey.  Co.,  160  la.  160,  140 
NW  839;  Brown  v.  Ey.  Co.,  129  Minn. 
347,  152  NW  729;  Schueren  v.  E.  Co. 
(Mo.),  192  SW  965;  Voris  v.  E.  Co., 
172  Mo.  App.  125,  157  SW  835. 
401-86  Compton's  Admr.  u.  Border- 
land, etc.  Co.,  179  Ky.  695,  201  SW  20, 


LEA  1918D,  666;  Atchison,  T.  &  6.  F. 
Ey.  Co.  V.  Berkshire  (Tex.  Civ.)  201 
SW  1093. 

401-87  Municipal  corporation.— See 
Dallas  V.  Halford  (Tex.  Civ.),  210  SW 
725. 

402-88  Supreme  Lodge  v.  Gustin 
(Ala.),  80  S  84.  But  see  Brown  o. 
Thayer,  212  Mass.  392,  99  NE  237. 
[a]  In  an  action  under  Employer's 
Liability  Act,  a  person  not  the  em 
ployer  of  deceased,  may  not  be  joined 
as  a  co-defendant.  Western  &  A..  R. 
Co.  V.  Smith,  144  Ga.  737,  87  SE  1082. 
402-89  McBride  v.  Berman,  79  Ark. 
62,  94  SW  913  (where  there  is  no 
personal  representative  the  widow  and 
heirs  at  law  must  be  made  parties  to 
the  action);  Shawnee  G.  &  E.  Co  v, 
Motesenboeker,  41  Okl.  454,  138  P  790 
(all  next  of  kin  must  be  joined  as  par- 
ties plaintiff  when  the  statute  does  not 
give  the  right  to  any  one  of  them  to 
sue  in  a  representative  capacity).  San 
Antonio  Portland  Cement  Co.  v.  Gsch- 
wender  (Tex.  Civ.),  191  SW  599. 
403-90  See  San  Antonio  &  A  P.  Ey. 
Co.  V.  Williams  (Tex.  Civ.),  158  SW 
1171. 

[a]  Wife  not  a  necessary  party  plain- 
tiff with  the  husband  in  an  action  for 
the  wrongful  death  of  their  minor 
child  under  a  statute  providing  that 
such  an  action  may  be  brought  by  any 
one  or  more  of  the  beneficiaries  for  the 
benefit  of  all.  Chicago  E.  I.  &  G.  Ey. 
Co.  V.  Oliver  (Tex.  Civ.),  159  SW  853. 

[b]  But  the  children  cannot  be  denied 
right  to  join  in  action  by  widow  when 
they  are  beneficiaries  under  the  sta- 
tute. Archer  v.  Bowling,  166  Ky.  139, 
1^79  SW  15. 

[c]  Personal  representatives  of  de- 
ceased beneficlaxy  need  not  be  joined 
when  action  is  begun  by  administra- 
tor. Kentucky  Utilities  Co.  v.  Me- 
Carty's  Admr.,  169  Ky.  38,  183  SW 
237. 

405-94  Wall  v.  Ey.  Co.  (111.),  125 
NE  20;  Standard  Forgings  Co.  v. 
Holmstrom,  58  Ind.  App.  306,  104  NE 
872;  Shelton  v.  Ey.  Co.,  167  Mo.  App. 
404,  151  SW  493;  Giardini  v.  Mc- 
Adoo  (N.  J.  L.),  107  A  437;  English  v. 
E.  Co.,  161  App.  Div.  831,  146  NYS 
963;  Hall  v.  E.  Co.,  241  Pa.  399,  88  A 
659;  Wellman  t).  Mead  (Vt.),  107  A 
396. 
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[a]  Kot  necessary  In  federal  court. 
Williams  v.  Scaife  &  Sons  Co.,  227 
Fed.   922. 

407-97  St.  Louis,  S.  F.  &  T.  E.  Co. 
V.  Seale,  229  U.  S.  156,  33  Sup.  Ct.  651, 
57  L.  ed.  1129,  rev.  (Tex.  Civ.),  148 
SW  1099;  Missouri,  K.  &  T.  E.  Co.  v. 
Wulf,  226  TJ.  S.  570,  33  Sup.  Ct.  135, 
57  a.  ed.  355;  Garrett  v.  E.  Co.,  197 
Fed.  715,  117  CCA  109;  Kelly  «.  E. 
Co.,  201  Fed.  602;  Hein  v.  E.  Co.,  34 
N.  D.  440,  159  NW  14.  See  note  in 
47   LEA    (NS)    75. 

[a]  The  answer  may  contain  facts 
sufficient  to  bring  case  under  the  Fed- 
eral Employers'  Liability  Act,  al- 
though complainant  does  not  expressly 
declare  on  that  act.  St.  Louis,  I.  M. 
&  S.  Ey.  Co.  V.  Sharp,  115  Ark.  308, 
171  SW  95,  Nashville  C.  &  St.  L.  Ey. 
V.  Anderson,  134  Tenn.  666,  185  SW 
677. 

407-98  Smith  v.  Ey.  Co.,  183  App. 
Div.  478,  171  N.  T.  S.  64;  Eowe  v. 
Eichards,  32  S.  D.  66,  142  NW  664; 
Neil  V.  West  Virginia  Timber  Co.,  75 
W.  Va.  502,  84  SE  239;  Crockett  v. 
Black  Wolf  Coal  &  Coke  Co.,  75  W.  Va. 
325,  83  SE  987;  Moss  v.  E.  Co.,  75  W. 
Va.  62,  83  SE  721;  Perry  v.  New 
Eiver,  etc.  Coal  Co.,  74  W.  Va.  122, 
81  SE  844. 

408-99  Central  of  Ga.  E.  Co.  v.  Bes- 
singer,  17  Ga.  App.  617,  87  SE  920; 
Chicago  E.  I.  &  P.  Ey.  Co.  v.  Brooks, 
57  Okl.  163,  156  P  362. 
[a]  Alleging  non-appointment  of  exe- 
cutor or  administrator  when  action 
was  commenced.  Carpenter  v.  Ehode 
Island  Co.,  36  E.  L  395,  90  A  768. 
410-4  [a]  The  rule  has  been  abol- 
ished in  Georgia  which  requires  a 
previous  prosecution  of  the  crime. 
Powell  V.  E  Co.,  77  Ga.  192,  3  SE 
757;  Western  &  A.  E.  E.  v.  Meigs,  74 
Ga.  857. 

410-5  Thomas  v.  E.  Co.,  202  Fed. 
766;  Euiz  V.  Santa  Barbara  G.  &  E. 
Co.,  164  Cal.  188,  128  P  330;  Slaughter 
V.  Goldberg,  Bowen  &  Co.,  26  Cal.  App. 
318,  147  P  90;  Barr  v  So  CaX."  Edison 
Co.,  24  Cal.  App.  22,  140  P  47  (suffi- 
ciency of  allegation  as  to  existence  of 
an  heir);  Parley  v.  E.  Co.,  87  Conn. 
328,  87  A  990;  Chicago  &  E.  I.  E.  Co 
V.  Morris,  26  111.  400;  Stewart  v.  E. 
Co.,  103  Ind.  44,  2  NE  208;  Illi- 
nois Central  E.  Co.  v.  Dohertv,  153  Ky. 
363,  155  SW  1119,  47  LEA'  (NS)  31: 
Sfjb'waris  V,  Judd,    88  Minn.  371,    10 


NW  208;  Titus  v.  Delano  (Mo.),  210 
SW  44;  Colvin  v.  E.  Co.  (Mo.  App.), 
200  SW  Ylo;  Troll  v.  Laclede  Gas  L. 
Co.,  182  Mo.  App.  600,  169  SW  337; 
Maier  v.  E.  Co.,  176  Mo.  App.  29,  162 
SW  1041;  Johnson  v.  Dixie  M.  &.  D. 
Co.,  171  Mo.  App.  134,  156  SW  33; 
Melzner  v.  Ey.  Co.,  46  Mont.  277,  127 
P  1002;  Lucas  V.  E.  Co.,  21  Barb.  (N. 
Y.)  245;  Boyle  v.  Ey.  Co.,  36  Misc. 
289,  73  NYS  465.  See, note  in  47  LEA 
(NS)  74. 

[a]  Allegation  that  suit  is  brought  for 
benefit  of  widow. — It  is  not  necessary 
to  allege  that  suit  is  brought  for  the 
benefit  of  the  widow,  since  plaintiff, 
who  is  the  personal  representative  of 
deceased  could  not  maintain  the  action 
other  than  for  the  benefit  of  the  heirs. 
Barr  v.  Southern  Cal.  Edison  Co., '  24 
Cal.  App.  22,  140  P  47. 
412-6  Farley  v.  E.  Co.,  87  Conn. 
328,  87  A  990;  Pitkin  v.  E.  Co.,  64 
Conn.  482,  30  A  772. 
413-9  Smith  v.  E.  Co.  (Ind.  App.), 
115  NE  603. 

414-11  [a]  Emancipation  of  minor 
must  be  alleged.  Wabash  E.  Co.  v. 
McDoniels,  183  Ind.  104,  107  NE  291. 
Contra,  Johnson  v.  Dev.  Co.  (Mo.),  187 
SW  1. 

415-13  Bright  v.  Thacher  (Mo. 
App.),  215  SW  788;  Zeikus  v.  Ey.  Co., 
153  App.  Div.  345,  138  NYS  478. 
415-15  MofEett  v.  E.  Co.,  220  Fed. 
39,  135  CCA  607;  Lamb  v.  Tucker, 
146  Ga.  216,  91  SE  66;  Central  of 
Georgia  Ey.  Co.  v.  DeLoach,  18  Ga. 
App.  362,  89  SE  433;  Eegister  v.  Har- 
rell,  131  La.  983,  60  S  638;  Lyons  v. 
E  Co.  (Mo.),  190  SW  859;  Chicago  E. 
I.  &  P.  Ey.  Co.  V.  Brook,  57  Okl.  163, 
156  P  362. 

417-16  Anthony  v.  E.  Co.,  108  Ark. 
219,  157  SW  394;  Kerb  v.  Gas  L.  Co., 
91  Conn.  395,  99  A,  1048;  Hartray  v. 
Eys.  Co.  (111.),  124  NE  849;  Chandler 
V.  E.  Co.,  251  Mo.  592,  158  SW  35; 
Barker  v.  E.  Co.,  91  Mo.  86,  94,  14  SW 
280;  Sharrow  v.  Inland  Lines  S2  Misc. 
482  144  NYS  55;  Kerley  v  Hoehman 
(Okl.),  183  P  980. 

417-17  Sharrow  v.  Inland  Lines,  214 
N.  Y.  iOl,  108  NE  217  (holding  that 
it  is  not  necessary  that  it  appear  from 
the  face  of  the  complaint  that  the  ac- 
tion was  commenced  within  the  stat- 
utory period),  comments  on  Pernsi  v. 
Schmalz's  Sons,  142  App.  Div,  53,  18Q 
NYS  880, 
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[a]  Sufficiency  of  averment  or  show- 
ing. Bright  V.  Thaeher  (Mo.  App.), 
215  SW  788. 

418-18  Drouillard  v.  Co.  (Cal.  App.), 
172  P  405;  Chicago  &  E.  E.  Co.  v. 
Biddinger,  61  Ind. 'App.  419,  109  NE 
953;  Markert  v.  E.  Co.,  175  App.  Div. 
467,  161  NYS  926.  See  Sackheiin  v. 
Pigueron,  163  App.  Div.  18'0,  148  NYS 
27  construing  Laws,  1913,  ch.  228, 
amendment  to  §841  Code  Civ.  Proe.) ; 
Flippen-P.  Eealty  Co.  v.  Mather  (Tex. 
Civ.),  207  SW  121. 

418-19  Wabash  E.  Co.  v.  McDoniels, 
183  Ind.  105,  107  NE  291. 
[a]  Negligence  predicated  solely  upon 
violation  ,of  rules  should  negative  the 
exceptions  to  the  rules.  Gulp  v.  Ey. 
Co.,  77  W.  Va.  125,  87  SE  187. 
418-20  Newell  v.  E.  Co.,  261  111.  505, 
104  NE  223. 

419-22  Lawrence  v.  Seay,  179  Ala. 
386,  60  8  937;  City  of  Chicago  v.  Ma- 
jor, 18  111.  349,  356,  68  AmDec  553; 
Bennett  v.  Ey.  Co.  (la.),  174  NW  798 j 
Dotson  V.  Lumb.  Co.  (La.),  80  S  205; 
Lichtenstern  v.  Elec.  Corp.,  165  App. 
Div.  270,  150  NYS  992.  See  Black  v. 
Ey.  Co.  (Tex.  Civ.),  161  SW  1077. 
424-34  Supreme  Lodge  v.  Gustin 
(Ala.),  80  8  84. 

424-35  Great  Northern  E.  Co.  v. 
Trust  Co.,  242  U.  S.  144,  37  Sup.  Ct. 
41,  61  L.  ed. — .  But  see  Klann  v. 
Minn,  161  Wis.  517,  154  NW  996. 
425-36  Ward  v.  S.  Co.  (Cal.  App.), 
183  P  594;  Barr  v.  Edison  Co.,  24  Cal. 
App.  22,  140  P  47;  Central,  etc.  E. 
Co.  V.  Swann,  19  Ga.  App.  691,  91  SE 
1068;  McCouUough  v.  Ey.  Co.,  160  la. 
524,  142  NW  67;  Bright  v.  Thaeher 
(Mo.  App.),  215  SW  788;  Johnson  v. 
Dixie  M.  &  D.  Co.,  171  Mo.  App.  134, 
156  SW  33;  Missouri,  O.  &  C.Ey.  Co. 
V.  Lee  (Okl.),  175  P  367;  Nashville  C. 
&  St.  L.  Ey.  V.  Anderson,  134  Tenn. 
666,  185  SW  677. 

[a]  A  general  averment  is  sufficient. 
L.  &  N.  E.  Co.  V.  Halloway's  Admr., 
168  Ky.  262,  181  SW  1126. 
426-38  Chicago  &  E.  E.  Co.  v.  Bid- 
dinger, 61  Ind.  App.  419,  109  NE  953; 
Cleveland,  etc.  Ey.  Co.  v.  Champe,  55 
Ind.  App.  243,  102  NE  868. 
427^39  Illinois  Cent.  E.  Co.  v.  Por- 
ter, 207  Fed.  311,  125  CCA  55;  Mc- 
CouUough V.  Ey.  Co.,  160  la.  524,  142 
NW  67,  if  the  action  be  broufr'nl  on 
behalf  of  the  parents  or  other  bene- 
ficiaries than  the  widow  and  children, 


it  is  not  enough  to  allege  their  mere 
survival.  Pecuniary  loss  must  be  al- 
leged and  proved. 

427-40  Ward  v.  Co.  (Cal.  App.),  183 
P  594;  Young  v.  Irr.  Co.,  24  Cal.  App. 
286,  141  P  29  (loss  of  services,  com- 
fort, protection  and  society  need  not 
be  specially  alleged);  Cooley  v.  Dun- 
ham, 196  Mo.  App.  399,  195  SW  l058; 
Dimitri  v.  Gienei  (E.  I.),  103  A  1029. 
[a]  Such  facts, as  may  be  necessary  to 
show  the  damages,  should  be  pleaded. 
Johnson  v.  Dev.  Co.  (Mo.),  187  SW  1. 
429-41  La  Duke  v.  Dexter  (Mo. 
App.),  202  SW  254;  Cooley  v.  Dun- 
ham, 196  Mo.  App.  399,  195  SW  1058. 
429-42  Karpeles  v.  Delivery  Co. 
(Ala.),  73  S  642. 

431-46     See  also  Lasater  v.  B.  Co., 
177  Mo.  App.  534,  160  SW  818. 
431-49     Johnson  v.  E.  Co.,  /174  Mo. 
App.   16,   160   SW    5;      Moyer  v.  Csh- 
kosh,  151  "Wis.  586,  139  NW  378. 
433-58      [a]      The  common-law  and 
the   statutory   rights   may   be  joined, 
but    the    counts     must    be     separated. 
Middle  Tennessee  E.  Co.  v.  McMillan, 
134    Tenn.    490,    184    SW   20. 
434-64    Bolick  v.  Ey.  Co..  138  N.  0. 
370,     50    SE    689.      Compare    Lane    v. 
Steiniger,  174  la.  317,  156  NW  375. 
435-65    See  Wall  v.  E.  Co.,  229  Mass. 
506,  118  NE   864. 

[a]  Additional  grounds  of  negligence. 
In  an  action  for  the  negligent  kill- 
ing of  plaintiff's  decedent,  plaintiff 
may  amend  her  petition  by  alleging 
other  and  additional  grounds  of  neg- 
ligence. Zitnik  V.  E.  Co.,  95  Neb.  152, 
145   NW   344. 

[b]  Elimination  by  amendment  of 
reference  to  state  statute,  where  orig- 
inal complaint  pleaded  acts  of  negli- 
gence cognizable  under  the  Federal 
Liability  Act,  held  not  a  departure 
from  law  to  law.  Nashville  C.  &  St. 
L.  Ey.  V.  Anderson,  134  Tenn.  666, 
185  SW  677. 

[e]  References  to  state  laws  on  for- 
mer pleading,  may  be  treated  as  sur- 
plusage. Williams  v.  Scaife  &  Sons 
Co.,  227  Fed.  922. 

435-66  Silva  v.  Brick  Co.,  185  Mass. 
151,  69   NE   1054. 

435-67  Mostenboeker  v.  Elect.  Co. 
('OM.I.  1.52  P  82. 

435-71  Kpvstone  Coal  &  Coke  Co. 
r.  Fekete,  232  Fed.  72,  146  CCA  264; 
Teti   i;.  Coal  Co.,  217  Fed.  443.     Sefl 
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Lane  v.  Steiniger,  174  la.  317,  156  NW 
375. 

[a]  A  statement  of  claim  in  an  action 
by  administrator  cannot  be  amended 
by  substituting  a  widow  as  plaintiff 
after  action  by  her  is  barred  by  limi- 
tations. Alexander  v.  By.  Co.,  235 
red.  461. 

436-72  Missouri,  K.  &  T.  R.  Co.  v. 
Wulf,  226  U.  S.  570,  33  Sup.  Ct.  135, 
57  L.  ed.  355;  Nashville,  etc.  E.  v. 
Anderson,  134  Tenn.  666,  185  SW  '677. 
436-73  Missouri,  K.  &  T.  E.  Co.  v. 
Wulf,  226  U.  S.  570,  33  Sup.  Ct.  135, 
57  L.  ed.  355;  Mott  v.  Long,  90  Kan. 
110,  132  P  998;  Texarkana,  etc.  Ey. 
Co.  V.  Casey  (Tex.  Civ.),  172  SW  729; 
St.  Louis,  S.  F.  &  T.  E.  Co.  v.  Smith 
(Tex.   Civ.),    171    SW    512. 

[a]  A  widow,  who  brought  suit  under 
the  Federal  Employers'  IiiabUity  Act 

which  provides  that  the  personal  rep- 
resentative should  bring  suit,  will  not 
after  judgment  and  after  being  ap- 
pointed administratrix,  be  allowed  as 
administratrix,  to  adopt  the  judgment 
rendered  in  her  favor  as  widow,  but 
the  administratrix  should  be  made  a 
party  and  defendant's  motion  for  a 
new  trial  should  be  granted  and  the 
ease  tried  anew.  Vaughan  v.  E.  Co., 
177  Mo.  App.  155,  164  SW  144. 
436-74  BofEee  v.  Subway  Co.,  171 
App.  Div.  392,  157  NYS  318. 
436-75  McKerral  v.  Edmonton,  7 
T).  L.  E.  (Eng.)  661. 
436-76  [a]  Ownership  of  property 
which  caused  fatal  injury. — The  plea 
of  not  guilty  does  not  put  in  issue  the 
ownership,  possession  or  operation  of 
the  instrumentalities  o  r  property 
which  caused  the  injury  alleged,  but  a 
defense  based  upon  an  intended  denial 
of  such  allegations  of  the  declaration 
must  be  properly  pleaded.  Thomas  v. 
Anthony,-179  111.  App.  463;  Carr  v.  IT. 
S.  Silica  Co.,  153  111.  App.  511. 

[b]  A  plea  of  compromise  which 
shows  on  its  face  that  all  beneficiaries 
did  not  join  therein,  is  bad.  Swope  v. 
Coal  Co.,  78  W.  Va.  517,  89  SE  284, 
LEA  1917A,   1128. 

[e]      That  deceased  was  engaged  in 

interstate  commerce  must  be  specially 

pleaded.     Central  of  Georgia  Ey.  Co. 

V.  DeLoach,  18  Ga.  App.  362,  89  SE 

433. 

[d]   Matter  what  may  be  proved  under 

general  denial  will   be    stricken   out. 


Williams  v:  Scaife  &  Song  Co.,  227 
Fed.  922. 

437-77  Lindsay  v.  E.  Co.,  226  Fed. 
23,  141  CCA  131. 

437-79  [a]  In  an  action  by  a  wid- 
ow the  allegation  that  there  has  been 
no  administration  is  essential  to  the 
case  and  is  put  in  issue  by  a  general 
denial.  McGinniss  v.  E.  Co.,  195  Mo. 
App.  390,  192  SW  115. 
437-81  [a]  An  answer  merely  deny- 
ing "as  untrue"  the  several  para- 
graphs of  the  petition,  does  not  extend 
beyond  a  denial  of  the  facts  specifical- 
ly alleged.  Central  of  Georgia  Ey.  Co. 
V.  DeLoach,  18  Ga.  App.  362,  89  SB 
433. 

437-84  Cfabbe  v.  Gold  M.  ,Co.,  168 
Cal.  500,  143  P  714;  Kentucky  Utili- 
ties Co.  V.  McCarty's  Admr.,  169  Ky. 
38,  183  SW  237;  Curran  v.  Ey.  Co., 
112  Me.  96,  90  A  973;  Peperkorn  v.  E. 
Co.,  171  Mo.  App.  709,  154  SW  836. 
438-85  Louisville  &  N.  E.  Co.  v. 
Wright  (Ala.),  80  S  93. 
[a]  Plea  of  not  guilty. — Southern  E. 
Co.  V.  Eice's  Admx.,  115  Va.  235,  78 
SE   592. 

438-86  BofEee  v.  Subway  Co.,  171 
App.  Div.  392,  157  NYS  318.  See  7 
Standard  Peoc.  102,  and  supplement 
thereto. 

[a]  Flea  of  ne  unques  administrator 
goes  to  plaintiff's  right  to  maintain 
the  action.  Milbra  v.  Sloss-ShefSield  S. 
&  I.  Co.,  182  Ala.  622,  62  S  176,  46 
LEA  (NS)  274. 

439-90  Eichardson  v.  Ey.  Co.,  176 
Mich.  413,  142  NW  832;  Mo.  K.  & 
T.  E.  Co.  V.  Norris  (Tex.  Civ.),  184  SW 
261;  Candland  v.  Mellen,  46  Utah  519, 
151  P  341;  Parmentier  v.  McGinnis, 
157  Wis.  596,  147  NW  1007. 
440-91  Southern  Ey.  Co.  v.  Cook, 
226  Fed.  1,  141  CCA  115;  Edwards  v. 
Negley,  193  111.  App.  426;  Louisville 
&  N.  E.  Co.  V.  Thomas'  Admr.,  170  Ky. 
775,  185  SW  840;  Tinkham  v.  Ever- 
son,  219  Mass.  164,  106  NB  602;  Buck- 
ley V.  E.  Co.,  215  Mass.  50,  102  NE  75; 
Falk  V.  E.  Co.,  133  Minn.  41,  157  NW. 
904;  Bd.  of  Suprs.  v.  Wright,  111  Miss. 
790,  72  S  226;  Wheeler  v.  E.  Co.,  Ill 
Miss.  528,  71  8  812;  FoUert  v.  Erikson, 
156  App.  Div.  372,  141  NTS  428; 
Sober  v.  Ey.  Co.,  25  N.  D.  394,  142 
NW  22;  Clinton  &  O.  W.  E.  Co.  v. 
Dunlap,  56  Okl.  755,  156  P  654;  Hock- 
enberry  «.  Elect.  Co.,  251  Pa.  394,  96 
A  1046. 
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[a]     When  a  question  of  law.— If  no 

witnesses  are  produced. to  testify  as  to 
what  a  person  injured  and  killed  did 
as  he  approached  the  crossing,  the  pre- 
sumption that  he  stopped,  looked  and 
listened  is  sufficient  to  take  the  ease 
to  the  jury  on  the  question  of  contri- 
butory negligence.  But  if  there  be 
direct  and  positive  evidence  that  the 
decedent  did  not  stop,  look  and  listen, 
and  there  is  no  testimony  that  he  did 
perform  the  duty,  there  can  be  no  re- 
covery, and  it  is  the  duty  of  the  court 
to  so  declare  as  a  matter  of  law.  If  the 
testimony  is  conflicting,  it  is  for  the 
jury  to  determine  the  fact.  Schmidt 
V.  By.  Co.,  244  Pa.  205,  90  A  569. 
'i^b]  The  question  of  due  care  becomes 
one  of  law  for  the  court  when  there 
ia  no  conflict  in  the  evidence,  and  the 
evidence  is  such  that  the  minds  of  all 
reasonable  men  must  arrive  at  but  one 
conclusion.  Coulter  v.  B.  Co.,  184  111. 
App.  208,  aff.  264  111.  414,  106  NE 
258. 

440-92  Waters  v.  T.  &  T.  Co.,  185 
Ind.  526,  113  NB  289;  Hambright  v. 
By.  Co.,  102  S.  C.  166,  86  SE  375. 
440-94  Carter  Coal  Co.  v.  Priohard'a 
Admr.,  166  Ky.  776,  179  SW  1038; 
Sheehy  v.  E.  Co.,  132  Minn.  307,  156 
MW  346. 

[a]  Contributory  negligence  of  child's 
parents. — 'Kentucky  Utilities  Co.  v. 
McCarty's  Admr.,  169  Ky.  38,  183  SW 
237;  Follert  v.  Erikson,  156  App.  Div. 
372,  141  NYS  428;  Eeid  v.  Medley's 
Admr.,  118  Va.  462,  87  SE  616. 
441-95  Atkinson  v.  Yarborough,  13 
Oa.  App.  781,  80  SE  29;  Chicago  & 
E.  E.  Co.  V.  Biddinger,  61  Ind.  App. 
419,  109  NE  953;  Lexington  U.  Co.  v. 
Parker's  Admx.,  166  Ky.  81,  178  SW 
1173;  Johnston  v.  Ey.  Co.,  222  Mass. 
583,  111  NE  391;  Beach  v.  St.  Joseph, 
192  Mich.  296,  158  NW  1045;  Teach- 
out  V.  Ey.  Co.,  179  Mich.  388,  146 
NW  241;  Tegels  v.  By.  Co.,  120  Minn. 
31,  138  NW  945;  Nelson  v.  Ey.  Co., 
119,  Minn.  347,  138  NW  419;  Ander- 
son V.  E.  Co.,  116  Minn.  346,  133  NW 
805;  Bruck  v.  B.  Co.,  165  App.  Div. 
621,  151  NYS  286;.  Eober  v.  Ey.  Co., 
25  N.  D.  394,  142  NW  22;  Hockenber- 
ry  V.  New  Castle  Elect.  Co.,  251  Pa.. 
394,  96  A  1046;  Maurer  t.  Bogers,  250 
Pa.  447,  95  A  593;  Lewis  v.  By.  Co., 
40  Utah  483,  123  P  97.  See  Sander- 
uon  V.  Ey.  Co.,  167  la.  90,  149  NW 
188. 


[a]  Occupation  of  married  woman. 
Question  whether  married  woman 
would  have  resumed  her  occupation  is 
one  for  the  jury  in  ab  action  to  re- 
cover damages  for  injury  to  her  estate 
caused  by  her  wrongful  death.  Nolte 
V.  Ey.  Co.,  165  la.  721,  147  NW  192. 
442-96  Vandalia  Coal  Co.  v.  Bingo, 
63  Ind.  App.  323,  114  NE  466;  Sebille 
■c.  Dunn  (E.  I.),  99  A  831;  Southwest- 
ern Portland  Cement  Co.  v.  Preshitero 
(Tex.  Civ.,),  190  SW  776. 
443-98  Moffett  v.  E.  ( o.,  220  Fed. 
39,  135  CCA  607;  Norfolk  &  W.  Ey. 
Co.  V.  Holbrook,  215  Fed.  687,  131 
CCA  621;  Beach  o.  St.  Joseph,  192 
Mich.  296,  158  NW  104S;  Eaines  v.  By. 
Co.,  169  N.  C.  189,  85  S-E  294;  Gulf, 
C.  &  S.  F.  Ey.  Co.  V.  Hicks  (Tex.  Civ.), 
166  SW  1190;  Fj'eeman  v.  Morales 
(Tex.  Civ.),  151  SW  644.  See  Jones  v. 
Ey.  Co.,  98  S.  C.  197,  82  SE  415. 

[a]  When  question  for  court.— But 
where  dependence  of  plaintiff  upon  de- 
ceased is  made  an  essential  to  recov- 
ery, the  court  will  take  judicial  notice 
that  a  child  two  years  old  was  incap- 
able of  rendering  valuable  services  so 
that  plaintiff  could  not  be  dbpendent 
upon  him.  Beyond  that  age  it  may  be 
a  matter  for  determination  by  the  jury 
whether  or  not  the  infant  is  capable 
of  rendering  valuable  services.  James 
V.  By.  Co.,  138  Ga.  415,  75  SE  431, 
41  LEA  (NS)  795,  AnnCasl913D,  468 
(two  years  and  eleven  months) ;  Craw- 
ford V.  Ey.  Co.,  106  Ga.  870,  33  SB 
826  (four  and  one-half  years);  Cren- 
shaw V.  E.  Co.,  15  Ga.  App.  182,  82 
SE  767. 

[b]  Dependency  of  next  of  kin  upon 
decedent.  Kenney  v.  E.  Co.,  167  N.  C. 
14,   82   SB  968. 

443-99  Putnam  v.  Taylor,  21  Ga. 
App.  537,  94  SE  862;  Seaboard  Air 
Line  B.  Co.  v.  Deal,  20  Ga.  Ap^.  246, 
92  SE  947;  Ohio  Valley  Trust  Co.  v. 
Wernke,  179  Ind.  49,  99  NE  734; 
Terre  Haute,  I.  &  E.  Traction  Co.  v. 
Maberry,  52  Ind.  App.  114,  100  NE 
401;  Kirby  v.  B.  Co.,  173  la.  144,  155 
NW  343;  Grifdn  v.  Brick  Co.,  90  Kan. 
375,  133  P  574  (jury  might  consider 
what  deceased  might' reasonably  be  ex- 
pected to  have  contributed  to  his  par- 
ents after  arriving  at  the  age  of 
twenty-one  years);  Davis'  Admr.  i).  E. 
Co.,  172  Ky.  55,  188  SW  1061;  Hays 
V.  Hogan,  180  Mo.  App.  237,  165  SW 
1125;  Gentry  v.  E.  go.,  17?  Mo.  App. 
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638,  156  SW  27;  Waite  v.  E.  Co.,  168 
Mo.  App.  160,  153  SW  66  (failure  to 
do  BO  not  reversible  error,  when); 
Great  Western  Coal  &  Coke  Co.  v. 
Boyd,  43  Okl.  438,  143  P  36;  Great 
Western  Coal  &  Coke  Co.  v.  Ooffman, 
43  Okl.  404,  143  P  30;  Big  Jack  Min- 
ing Co.  V.  Parkinson,  41  Okl.  125,  137 
P  678;  Missouri,  K.  &  T.  Ey.  Co.  v. 
West,  38  Okl.  581,  134  P  655;  Mc- 
Claugherty  v.  Electric  Co.,  73  Or..  135, 
140  P  64,  144  P  569;  Cosgrove  v.  Hay, 
54  Pa.  Super.  175;  Kan.  City  M.  &  O. 
B.  Co.  V.  Starr  (Tex.  Civ.),  194  SW 
.637;  Kiproa  v.  By.  Co.,  45  Utah  389, 
146  P  292;  White's  Admx.  v.  Ey.  Co., 
87  Vt.  330,  89  A  618;  Jones'  Admr. 
V.  City  of  Eichmond,  118  Va.  612,  88 
SE  82. 

[a]  Failure  to  restrict  recovery  to 
present  worth  of  future  contributions 
is  reversible  error.  Hockenberry  v. 
Elect.  Co.,  251  Pa.  394,  96  A  1046. 

[b]  Dimiuution  of  damages  by  reason 
of  contributory  negligence,  under  Fed- 
eral Employers'  Liability  Act.  In- 
structions in  the  language  of  the  stat- 
ute are  insufficient,  but  the  jury  must 
be  charged  where  casual  negligence  is 
partly  attributable  to  the  employe  and 
partly  to  the  carrier,  he  can  recover 
only  such  a  proportional  amount  as 
bears  the  same  relation  to  the  full 
amount  as  carrier's  negligence  bears 
to  the  entire  negligence  attributable  to 
both.  Norfolk  &  W.  E.  Co.  v.  Earnest, 
229  U.  S.  114,  33  Sup.  Ct.  654,  57  L.  ed. 
1096,  AnnCasl914C,  172;  Louisville  & 
N.  E.  Co.  V.  Holloway's  Admx.,  163  Ky. 
125,  173  SW  343. 

[c]  Court  may  submit  one  issue  as  to 
damages  instead  of  separate  issues  as 
to  total  damages,  and  where  the  is- 
sues submitted  fully  cover  disputed 
points  it  is  not  error  to  refuse  to  sub- 
mit other  issues.  Gray  v.  E.  Co.,  167 
'N.  C.  433,  83  SE  849. 

[d]  Expectation  of  Inheritance  not  a 
proper  element.  Eochester  v.  Ey.  Co., 
75  Wash.  559,  135  P  209. 

[ej  Pecuniary  aid  received  from  de- 
cieased. — An  instruction  which  charges 
that  the  jury  may  give  substantial  dam- 
ages if  it  finds  that  the  next  of  kin 
had  been  in  the  habit  of  claiming  and 
receiving  pecuniary  aid  from  deceased 
is  erroneous.  Standard  Forgings  Co.  v. 
Holmstrom,  58  Ind.  App.  306,  104  NE 
872 


444-1  Cleburne  B.  &  G.  Co.  v.  Mo- 
Coy  (Tex.  Civ.),  149  SW  534. 
445-3  Wilcox  v.  Harvester  Co.,  278 
111.  465,  116  NE  151;  Shields  v.  I.  H. 
Dole  Co.,  168  111.  App.  362;  Davis' 
Admr.  v.  E.  ,Co.,  172  Ky.  55,  188  SW 
1061;  Louisville  &  N.  E.  Co.  v.  Thomas' 
Admr.,  170  Ky.  775,  185  SW  840;  Vin- 
cent V.  Morgan's  etc.  Co.,  145  La. 
1027,  74  S  541;  Nashville  C.  &  St. 
Ey.  V.  Anderson,  134  Tenn.  666,  185 
SW  677;  St.  Louis,  B.  &  M.  Ey.  Co. 
V.  Jenkins  (Tex.  Civ.),  163  SW  621 
(discussion  of  instructions  as  to  meas- 
ure of  damages);  St.  Louis,  S.  F.  & 
T.  Ey.  Co.  V.  Geer  (Tex.  Ciy.),  149 
SW  1178;  Engel  v.  Smith  Co.,  164  Wis. 
515,  159  NW  728.  See  Brown  v.  Erie 
E.  Co.,  87  N.  J.  L.  487,  91  A  1023. 
445-5  Fischer  v.  E.  Co.,  171  111. 
App.  347. 

445-6  [a]  But  such  an  instruction 
Is  rightfully  refused  where  it  ignores 
the  rights  of  parents  of  a  minor  child. 
Carlin  v.  Deahl,  172  111.  App.  197. 
446-7  Embler  v.  Lumb.  Co.,  167  N. 
C.  457,  83  SE  740;  Nashville  C.  &  St. 
L.  Ey.  V.  Anderson,  134  Tenn.  666,  185 
SW  677. 

446-10  Shields  v.  Neal,  158  Ky.  695, 
166  SW  211  (self-defense);  S.  ex  rel. 
Central  C.  &  C.  Co.  v.  Ellison,  270 
Mo.  645,  195  SW  722;  Dalton  v.  E.  Co. 
(Mo.  App.),  174  SW  468;  Missouri,  K. 
&  T.  E.  Co.  V.  James  (Okl.),  169  P 
1109. 

[a]  If  no  Issue  of  malice  or  wanton- 
ness is  raised  the  instruction  on  the 
measure  of  damages  should  not  present 
any  issue  of  mitigating  or  aggravating 
circumstances.  Goode  v.  Coal  &  Coke 
Co.,  167  Mo.  App.  169,  151  SW  508. 
446-12  [a]  Instruction  is  not  erron- 
eous in  submitting  plaintifE  's  damage 
when  plaintifE  is  administrator  and 
other  kinsmen  are  entitled  to  any  dam- 
ages allowed.  Lightner  v.  Dunham 
(Mo.  App.),  195  SW  1055. 
446-13  Sanderson  v.  Ey.  Co.,  167  la. 
90,  149  NW  188;  Lunde  v.  Pack.  Co., 
139  la.  688,  117  NW  1063;  Tarrana- 
bena  v.  Central  Ice  &  C.  S.  Co.,  134 
La.  637,  64  S  495;  Profumo  v.  Central 
Ice  &  C.  S.  Co.,  134  La.  637,  64  S  495; 
Lobach  v.  E.  Co.,  172  Mo.  App.  278.  158 
SW  397,  Hunt-Berlin  Coal  Co.  i;.  Pa- 
ton,  139  Tenn.  611,  202  SW  935;  Wells' 
Admr.  v.  Coal  Co.,  116  Va.  1003,  83 
SE  384. 
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[a]  Presumption  of  negligence  arises 
where  defendant  produces  no  evidence. 
Atkinson  v.  Alexander,  142  Ga.  124,  82 
SE  561. 

447-14  Texas  &  P.  E.  Co.  v.  Shoe- 
maker, 98  Tex.  451,  84  SW  1049; 
Bock  V.  Dry  Goods  Co.  (Tex.  Civ.), 
173  SW  582. 

Erratum. — "Plaintiff's,"   in  first  line 
of  text   should  be   "defendant's." 
448-15    St.  Germain  v.  Lumb.  Co.,  76 
Wash.  102,  135  P  804. 
448-17     Erbe  v.  Transit  Co.,  256  Pa. 
567,  100  A  966. 

448-21  Chapman  v.  B.  Co.,  20  Ga. 
App.  251,  92  SE  1025. 
448-22  Pittsburgh,  C.  C.  &  St.  L. 
By.  Co.  V.  Seherer,  205  Fed.  356,  123 
CCA  484;  Crabbe  v.  Gold  M.  Co.,  168 
Cal.  500,  143  P  714;  Carpenter  v.  Mfg. 
Co.  (la.),  157  NW  938;  Arnold  «.  Doug- 
las &  Co.,  176  la.  405,  155  NW  845; 
Johnston  v.  Delano,  175  la.  498,  154 
NW  1013;  Breen  v.  By.  Co.,  163  la. 
264,  143  i!!W  846;  Wilson  v.  By.  Co., 
161  la.  191,  142  NW  54;  Lunde  v. 
Pack.  Co.,  139  la.  688,  117  NW  1063; 
Jones  V.  By.  Co.,  91  Kan.  282,  137  P 
796;  Pike  v.  By.  Co.,  90  Kan.  409,  133 
P  871;  Curran  v.  By.  Co.,  112  Me.  96, 
90  A  973;  Duggan  v.  B.  Co.,  230  Mass. 
370,  119  NE  757,  LBA  1918E,  680; 
Teachout  v.  By.  Co.,  179  Mich.  388, 
146  NW  241;  Lincoln  v.  By.  Co.,  179 
Mich.  189,  146  NW  405;  Wisniewski 
V.  By.  Co.,  177  Mich.  481,  143  NW 
613;  Richardson  v.  By.  Co.,  176  Mich. 
413,  142  NW  832;  Adams  v.  Iron  Cliffs 
Co.,  78  Mich.  271,  44  NW  270,  18  Am 
St  441;  Tegels  v.  By.  Co.,  120  Minn.  31, 
138  NW  945;  Nelson  v.  By.  Co.,  119 
Minn.  347,  138  NW  419;  Anderson  v. 
B.  Co.,  116  Minn.  346,  133  NW  805; 
Grant  v.  B.  Co.  (Mo.),  190  SW  586; 
Capp  V.  St.  Louis,  251  Mo.  345,  158 
SW  616,  46  LBA(NS)  731;  Tetwiler  v. 
By.  Co.,  242  Mo.  178,  145  SW  780; 
Eodan  v.  Transit  Co.,  207  Mo.  392, 
105  SW  1061;  Higgins  v.  E.  Co.,  197 
Mo.  300,  96  SW  863;  McQuitty  v.  B. 
Co.,  196  Mo.  App.  450,  194  SW  888; 
Peperkorn  v.  E.  Co.,  171  Mo.  App. 
709,  154  SW  836;  Melzner  v.  Copper 
Co.,  47  Mont.  351,  132  P  552;  Welch  v. 
E.  Co.,  78  N.  H.  277,  99  A  296;  Mar- 
kert  V.  B.  Co.,  175  App.  Div.  467,  161 
NYS  926;  Nicholson  v.  New  York,  85 
Misc.  563,  147  NYS  779,  aff.  150  NYS 
1099  (holding  that  Laws,  1913,  ch. 
228,  placing  the  burden  of  proving  con- 


tributory negligence  in  actions  for 
death  of  a  person  upon  defendant  ap- 
plied to  an  action  for  a  death  which 
occurred  prior  to  such  act  but  action 
tried  after  section  became  law.  But 
see  Saekheim  p.  Pigueron,  163  App 
Div.  180,  148  NYS  27,  holding  under 
the  same  circumstances  that  such  sec- 
tion did  not  apply);  Bober  v.  By.  Co., 
25  N.  D.  394,  142  NW  22;  Bernstein 
V.  E.  Co.,  252  Pa.  581,  97  A  933;  Smith 
V.  Transit  Co.,  252  Pa.  435,  97  A  575jt 
Maurer  v.  Bogera,  250  Pa.  447,  95  A 
593;  Tennessee  Cent.  B.  Co.  v.  Herb, 
134  Tenn.  397,  183  SW  1011;  Hutcher- 
son  V.  By.  Co.  (Tex.  Civ.),  176  SW 
856;  Hovey  v.  Sanders  (Tex.  Civ.), 
174  SW  1025;  Lewis  v.  By.  Co.,  40  Utah 
483,  123  P  97.  See  Commercial  Nat. 
Bank  v.  Page  &  Brinton,  45  Utah  14, 
143  P  709. 

[a]  "Stop,  look  and  listen."— The 
presumption  is  that  decedent  did  his 
duty,  which  required  that  he  stop,  look 
and  listen  before  attempting  to  cross 
the  tracks  of  defendant  company. 
Schmidt  v.  By.  Co.,  244  Pa.  205,  90  Al 
569. 

[b]  Wliere  eye  witnesses^  rule  not  ap- 
plicable.— The  presumption  of  due  care 
has  no  application  when  there  are  eye 
witnesses  who  testify  as  to  the  par- 
ticular circumstances.  Chicago  &  E.  I. 
E.  Co.  V.  Heerey,  203  Til.  492,  68  NE 
74;  Newell  v.  E.  Co.,  179  111.  App. 
497;  Bussler  v.  By.  Co.,  165  la.  361,  145 
NW  533;  Platter  v.  B.  Co.,  162  la. 
142,  143  NW  992;  Burge  v.  E.  Co., 
244  Mo.  76,  148  SW  925;  Battles  «. 
B.  Co.,  177  Mo.  App.  596,  161  SW  614. 
450-23  Oaks  v.  B.  Co.,  174  la.  648, 
156  NW  740;  Platter  i;.  E.  Co.,  162 
la.  142,  143  NW  902;  Wilson  v.  By.  Co., 
161  la.  91,  142  NW  54;  Carlson  v.  B. 
Co.  (Mo.),  187  SW  842;  Sorensen  v. 
Const.  Co.,  98  Neb.  689,  154  NW  222; 
Byan  v.  E.  Co.,  46  Utah  530,  151  P 
71. 

450-24  Humason  v.  E.  Co.,  259  111. 
462,  102  NE  793;  Chicago  &  E.  1.  B. 
Co.  V.  Heerey,  203  111.  492,  68  NE  ,74; 
Illinois  C.  E.  E.  Co.  v.  Nowicki,  148  111. 
29,  35  NE  358;  Chicago  &  A.  By.  Co. 
V.  Carey,  115  111.  115,  3  NE  519;  New- 
ell V.  By.  Co.,  179  111.  App.  497;  Mer- 
chants' Trans.  &  S.  Co.  v.  E.  Co.,  170 
la.  378,  160  NW  720;  Sanderson  r.  Ey. 
Co.,  167  la.  90,  149  NW  188;  Wilson 
V.  By.  Co.,  161  la.  91,  142  NW  54; 
Ashton  V.  Gas  Wks.  Co.,  223  Mass.  20, 
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111  NE  415;  Plympton  v.  By.  Co.,  217 
Mass.  137,  104  NE  444;  O'Brien  v. 
By.  Co.,  217  Mass.  130,  104  NE  442; 
Murphy  v.  B.  E.,  216  Mass.  178,  103 
NE  291  (under  statute  providing  for 
recovery  of  damages  against  raUroad 
for  negligent  death  of  person  not  a 
passenger  who  was  in  the  exercise  of 
due  care,  plaintiff  must  prove  that  de- 
cedent was  in  exercise  of  due  care) ; 
Greenwood  v.  B.  E.,  77  N.  H.  101, 
88  A  217;  Saekheim  v.  Pigueron,  163 
App.  Div.  180,  148  NYS  27,  where 
wrongful  death  occurred  prior  to 
amendment  to  841,b  of  N.  Y.  Code  Civ. 
Proc,  but  action  tried  after  section 
became  law  on  Sept.  1,  1913.  See  also 
Nicholson  v.  New  York,  85  Misc.  563, 
147  NYS  779. 

[a]  Degree  of  iwoof. — Where  no  eye- 
witnesses, plaintiff  must  establish  the 
exercise  of  ordinary  care  on  the  part 
of  deceased  by  the  highest  proof  of 
which  the  case  is  capable.  Newell  v. 
By.  Co.,  261  111.  505,  104  NE  223; 
Collison  V.  E.  Co.,  239  lU.  532,  88  NE! 
251. 

[b]  Presence  of  eye-witnesses. — The 
instruction  given  as  to  the  presumption 
of  the  exercise  of  due  care  when  there 
are  no  eye-witnesses  does  not  relieve 
the  plaintiff  from  the  burden  of  prov- 
ing the  freedoin  of  the  deceased  from 
contributory  negligence.  Lunde  v. 
Pack.  Co.,  139  la.  688,  117  NW  1063. 
451-25  Sceba  v.  By.  Co.,  189  Mich. 
308,  155  NW  414;  Kranzuseh  v.  Trus- 
tee Co.,  93  Wash.  629,  161  P  492. 

[a]  In  case  of  a  claim  made  by  the 
ancestor  under  the  statute  there  is  noi 
presumption,  from  the  mere  relation-, 
ship  of  the  parties,  that  the  parent  is 
a  pecuniary  loser'  by  the  wrongful 
termination  of  the  child's  life,  except 
for  the  period  of  minority.  Therefore 
there  can  be  no  recovery  for  the  period 
after  minority  in  the  absence  of  evi- 
dence showing  such  loss  and  the 
amount  of  it.  Andrzejewski  v.  Fuel, 
Co.,  158  Wis.  170,  148  NW  37. 

[b]  Under  the  Federal  Employers'  Li- 
ability Act,  the  action  for  death  by 
wrongful  act  may  be  maintained  in  be- 
half of  widow,  or  husband,  or  children, 
or  parents  upon  proof  of  a  reasonable 
expectation  of  pecuniary  benefit,  but 
when  it  is  for  the  benefit  of  others  as 
next  of  kin,  there  must  be  proof  ofl 
dependency.  Dooley  v.  By.  Co.,  163 
N.  C.  454,  79  SE  970. 


451-26  Garrett  v.  By.  Co.,  197  Fed. 
715,  117  CCA  109;  Kan.  City  S.  B, 
Co.  V.  Leslie,  125  Ark.  516,  189  SW 
171;  Fischer  v.  E.  Co.,  171  111.  App. 
347;  Chicago  &  E.  E.  Co.  v.  Biddinger 
(lud.  App.),  109  NE  953;  McCoul-, 
lough  V.  By.  Co.,  160  la.  524,  142  NW! 
67;  Davis'  Admr.  i;.  B.  Co.,  172  Ky. 
55,  188  SW  1061;  Falk  v.  B.  Co.,  133, 
Minn.  41,  157  NW  904;  O'Hara  v, 
Const.  Co.,  200  Mo.  App.  292,  206  SW, 
253;  Smith  v.  Pryor,  195  Mo.  App.  259, 
190  SW  69;  Gurley  v.  Power  Co.,  172 
N.  C.  «90,  90  SE  943. 
[a]  Proof  necessary  to  entitle  widow 
to  more  than  nominal  damages.— Proof 
that  deceased  ' '  left  a  widow,  was  suflS- 
cient  to  entitle  her  to  nominal  damages 
at  least,  but  it  was  necessary  for  her 
to  prove  that  she  received  some  sup- 
port or  pecuniary  aid  from  her  hus- 
band or  had  reason  to  believe  that  she 
would  thereafter  receive  such  before 
she  would  be  entitled  to  more  than 
nominal  damages."  Goen  v.  B.  Co., 
179  111.  App.  566. 
452-27      Dimitri    v.    Cienei    (E.    I.), 

103  A  1029. 

[a]  A  presumption  of  nominal  dam- 
ages will  obtain  in  favor  of  parents. 
But  there  is  no  presumption  in  favor 
of  substantial  loss  to  parents  or  de- 
pendent relatives.  Standard  Forgings 
Co.   V.   Holmstrom,    58    Ind.   App.    306, 

104  NE  872;  MeCullough  v.  By.  Co., 
160  la.  524,  142  NW  67. 

[b]  Collateral  relatives. — In  a  suit  by 
the    administratrix   oni    behalf    of    col- 
lateral   relatives    to    recover    damages 
for  the  death  of  a  relative,  there  can 
be  no  recovery  unless  it  is  proved  that 
the  collateral  relatives  received  pecuni- 
ary assistance  from  and  were  depend- 
ent on  the  deceased.     The  burden  of 
proof  is  on  the  relatives.     Huddleston 
V.  Henderson,  181  111.  App.  176. 
452-28      Carolina  C.   &   O.   E.   B.   v. 
Shewalter,    128    Tenn.    363,    161    SWi 
1136;    St.  Louis,  B.   &   M.   By.   Co.  v. 
Jenkins  (Tex.  Civ.),  163  SW  621;  Tex- 
as &  N.  O.  B.  Co.  V.  Brown,  14  Tex. 
Civ.  App.  697,  700,  39  SW  140. 
452-29    Kansas  City  S.  B.  Co.  v.  Les- 
lie, 125  Ark.  516,  189  SW  171. 
453-30    Halbert  v.  E.   Co.,    183    111. 
App.  483,  mother  not  living  with  son. 
453-31     Hunt-Berlin  Coal  Co.  v.  Pa- 
ton,  139  Tenn.  611,  202  SW  935. 
453-35     Gulf,  C.   &  S.  P.  Ev.  Co.  v. 
McGinnis,   228  U.   S.  173,  33   Sup.  Ct. 
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426,  57  L.  ed.  785;  Illinois  Cent.  E. 
Co.  V.  Porter,  207  Fed.  311,  125  CCA 
55;  Pittsburgh,  C.  C.  &  St.  L.  By.  Go. 
V.  Scherer,  205  Fed.  356,  123  CCA  484; 
Whitmer  v.  El  Paso  &  S.  W.  Co.,  201 
Fed.  193,  119  CCA  637  (Texas  stat- 
ute); Louisville  &  N.  E.  Co.  v.  Stew- 
art's Admx.,  156  Ky.  550,  161  SW  557; 
Eiohardson  v.  Ey.  Co.,  176  Mich.  413, 
142  NW  832;  Collins  v.  E.  Co.,  163 
App.  Div.  452,  148  NY8  777;  Eailroad 
Co.  ■».  Le  Gierse,  61  Tex.  189,  199; 
Fogarty  v.  Ey.  Co.,  74  Wash.  397,  133 
P   609. 

[a]  Waiver  of  error. — It  is  not  rever- 
sible error  where  no  instruction  is 
asked  that  the  recovery  be  apportioned 
among  the  beneficiaries  and  no  objec- 
tion was  made  to  the  verdict  and  no 
exception  taken. ,  Hardwick  v.  E.  Co., 
181  Mo.  App.  156,  168  SW  328. 

[b]  Apportioned  by  court. — Brown  v. 
E.  Co.,  11  D.  L.  E.  (Can.)  97,  28  O.  L. 
E.  354,  15  Can.  Ey.  Cas.  350,  4  O.  W. 
N.  942,  24  O.  W.  E.  255. 

[c]  Jury  not  required  to  apportion 
damages  under  Federal  Employers'  Li- 
ability Act.  Cincinnati,  etc.  E.  Co.  v. 
Claybourne's  Admr.,  169  Ky.  315,  183 
SW  903;  Hadley  v.  Union  Pac.  E.  Co., 
99  Neb.  349,  156  NW  765. 

454-36  Central  of  G.  E.  Co.  v. 
Swann,  19  Ga.  App.  691,  91  SE  1068. 
454-37  Gulf,  C.  &  S.  F.  E.  Co.  v. 
McGinnis,  228  U.  S.  173,  33  Sup.  Ct. 
426,  57  L.  ed.  785.  See  Jeffries  v.  Co., 
103  Kan.  786,  176  P  631. 

[aj  Under  the  Ohio  statute,  the  jury 
returns  a  verdict  for  a  gross  sum  which 
is  apportioned  by  the  court,  but  under 
the  Federal  Employers'  Liability  Act 
the  apportionment  is  for  the  jury  to 
return.  Pittsburgh,  C,  C.  &  St.  L.  By. 
Co.  V.  Scherer,  205  Fed.  356,  123  CCA 
484. 

455-41  Cleveland  C.  C.  &  St.  L.  E. 
Co.  V.  Lutz  (Ind.  App.),  116  NE  429. 
456-46  Smith  v.  B.  Co.  (Ind.  App.), 
117  NE  534. 

[a]  By  statute  usually  only  expense 
of  recovery  may  be  charged  against 
damages  recovered.  Davis  v.  Herbert, 
78  N.  H.  179,  97  A  879. 

[b]  Costs  where  beneficiaries  sue. — If 
all  the  beneficiaries  do  not  bring  suit, 
only  those  bringing  it  shall  be  respon- 
sible for  costs.  Carpenter  v.  Ehode 
Island  Co.,  36  E.  I.  395,  90  A  768. 


DEBT 

465-18     Merryman    v.    Wheeler,  130 
Md.  566,  101  A  551. 
465-20     Merryman   v.    Wheeler,    130 
Md.  566,  101  A  551. 
468-28     People   v.   Dummer,   274  111. 
637,  113  NE  934;  Merryman  v.  Wheel- 
er, 130  Md.  566,  101  A  551. 
[a]     Action  by  municipality  for  use  of 
streets. — Debt   is   the  proper  form  of 
action  for  the   recovery  by  a  munici- 
pality  of   remuneration  in  a  sum  cer- 
tain under  an  ordinance  for  the  use  of 
its  streets.     City  v.  Postal  Tel.  C.  Co., 
164  111.  App.  276,  aff.  in  253  111.  346, 
97  NE  672. 

475-54  [a]  Recorery  penalty  from 
a  corporation. — Under  statutes  provid- 
ing for  the  recovery  of  a  pecuniary 
penalty  by  debt  or  assumpsit  where  no 
provision  is  made  for  imprisonment  of 
the  offender,  debt  will  lie  where  the 
offender  is  a  corporation  even  though 
imprisonment  is  provided  for,  since  a 
corporation  cannot  be  imprisohed. 
Owosso  V.  E.  Co.,  183  Mich.  688,  150 
NW  323. 

478-63    Merryman  v.    Wheeler,    130 
Md.  666,  101  A  551. 
[a]    Demand  for  and  refusal  of  pay- 
ment.— Cotton  V.  Thompson  (Tex.),  159 
SW  455. 

480-69  Cotton  v.  Thompson  (Tex.), 
159  SW  455. 

487-98  Adams  v.  Adams,  79  W.  Va. 
546,  92  SE  463. 

488-99  Conowingo  Land  Co.  v.  Me- 
Gaw,  124  Md.  643,  93  A  222. 
[a]  Flea  of  never  was  Indebted  not 
proper  in  debt  on  specialties.  Cono- 
wingo Land  Co.  v.  MeGaw,  124  Md.  643, 
93  A  222. 

489-6  Adams  v.  Adams,  79  W.  Va. 
546,  92  SE  463. 

489-7     Conowingo    Land    Co.   v.   Me- 
Gaw, 124  Md.  643,  93  A  222. 
490-10     Merryman    i;.    Wheeler,    130 
Md.  566,  101  A  551. 


DECEDENTS'  ESTATES 
502-1  [a]  Proceedings  in  probate 
court  in  matters  of  estate  of  deceased 
persons  are  proceedings  in  rem.  In  re 
Brown 'i  Est.,  198  Mich.  544,  165  NW 
929. 

502-2  Trumpler  v.  Boyer,  96  Ohio 
194,  115  NE  1018. 

[a]  As  to  power  of  ordinary  in  adjoin- 
ing county  to  appoint  administrator 
in  absence  of  regular  ordinary,  see  Jn 
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ie  Williams,  139  Ga.  524,  77  SE  624. 
502-3  In  re  Rowe's  Est.,  179  la.  541, 
161  NW  626;  Whiting  v.  Shipley,  127 
Md.  113,  96  A  285;  S.  v.  Probate  Court, 
130  Minn.  269,  153  NW  520;  In  re 
Getchell's  Est.,  100  Neb.  579,  160  NW 
969. 

502-5  Barrett  v.  Barrett's  Admr.,  170 
Ky.  91,  185  SW  499;  Baker  v.  Baker, 
Eceles  &  Co.,  162  Ky.  683,  173  SW  109; 
In  re  Price's  Est.  (Minn.),  162  NW 
454;  In  re  Ranger's  Est.,  169  NYS 
1075;  In  re  Widegaray's  Est.,  168 
NYS  586;  Howard  v.  Ry.  Co.,  133 
Tenn.  19,  179  SW  380,  AnnCasl917A, 
844;  Sharp  v.  By.  Co.,  133  Tenn.  1,  179 
SW  375. 

50S-S  Bell  V.  Pulgham  (Ala.),  80  S 
39;  In  re  Davis  Est.,  175  Cal.  198,  165 
P  525;  Wright  v.  Merrill,  26  Ida.  8,  140 
P  1101;  MeCormick  v.  Brownell,  25  Ida.- 
11,  136  P  613;  Moran  v.  Moran's  Admr., 
172  Ky.  343,  189  SW  248;  In  re  Blaek- 
burn's  Est.,  48  Mont.  179,  137  P  381; 
Latham  v.  Mullen,  37  B.  I.  297,  92  A 
804;  In  re  StoUing's  Est.  (W.  Va.), 
95  SE  446. 

[a]  §2660,  Code  Civ.  Proc,  provides 
loT  order  of  preference,  and  only  those 
relations  who  may  share  in  distribu- 
tion may  be  appointed.  In  re  Kroog's 
Est.,  84  Misc.  676,  147  NYS  887. 

[b]  Person  nominatecl  by  widow. — ^In 
re  Alpaugh's  Est.,  83  N.  J.  Eq.  616,  91 
A  588. 

[c]  A  married  woman  Is  not  wholly 
disqualified.  Allen  v.  Linger,  78  W.  Va. 
277,  88  SE  837. 

[d]  Where  a  wife  by  anti  nuptial 
agreement  has  relinquished  her  claim 
to  husband's  estate  she  has  no  right  to 
administrate  or  nominate  administrator. 
Gooch  V.  Suhor,  121  Va.  35,  92  SE 
843. 

[e]  Where  there  are  several  of  a  class 
primarily  entitled  to  administration, 
the  court  will  appoint  such  one  or 
more  of  them  as  he  judges  will  best 
administrate  the  estate.  In  re  Mc- 
Murray's  Est.,  256  Pa.  233,  100  A  798. 

[f]  There  is  no  inherent  right  to  ad- 
minister an  estate;  the  right  being  stat- 
utory. In  re  Brinckmann's  Est.,  89 
Misc.  41,  152  NYS  542;  In  re  D'Agos- 
tino  88  Misc.  371,  151  NYS  957;  In 
re  Comparetto,' 88  Misc.  369,  151  NYS 
961. 

[g]  Bight  of  priority  restricted  (1) 
to  residents  of  the  state. — B.  I.  Gen. 
Laws,  1909,   eh.   312,    §11;   Latham  v. 


Mullen,  37  E.  I.  297,  92  A  804.  (2) 
Where  heirs  are  non-resident  they  are 
not  entitled  to  administer  and  cannot 
nominate  the  administrator.  In  re 
Wise's  Est.,  175  Cal.  196,  165  P  531. 
[h]  A  resident  alien  brother  may  bo 
appointed.  Matter  of  D'Adamo,  212 
N.  Y.  214,  106  NE  81;  In  re  Pulver's 
Est.,  149  NYS  599. 

[i]  A  sister  of  decedent  not  entitled 
to  share  in  property  cannot  have  let- 
ters granted  her.  In  re  Elder's  Est., 
87  Misc.  79,  150  NYS  114. 
fj]  As  to  public  administrator,  see 
In  re  Wise's  Est.,  175  Cal.  196,  165 
P  531;  Brinekwirth's  Est.  v.  Troll,  266 
Mo.  473,  181  SW  403;  Nelson  v.  Troll, 
173  Mo.  App.  51,  156  SW  16. 
[k]  Consul  general  of  nation  to  which 
deceased  belonged  may  be  appointed. 
In  re  Sinovcic's  Est.,  80  N.  J.  Eq.  260, 
86  A  917. 

[1]  Existence  of  interlocutory  decree 
does  not  'bar  widow 's  right  to  admin- 
ister. In  re  Martin's  Est.,  166  Cal. 
399,  137  P  2. 

[m]  Committee  of  idiot. — Where  next 
of  kin  is  idiot  his  right  to  administer 
may  be  exercised  by  his  committee. 
Andorson's  Committee  v.  Anderson's 
Admr.,  3  61  Ky.  18,  170  SW  213. 
[n]  Where  none  of  eligibles  apply  for 
letters,  then  time  of  appointment  as 
well  as  designation  of  person  is  left  to 
the  discretion  of  the  court.  Thompson 
V.  Archie's  Admr.,  158  Ky.  590,  165  SW 
977;  Spayd's  Admr.  v.  Brown,  31  Ky 
LB'  J38,  102  SW  823. 
[o]  Where  person  named  failed  to 
qualify,  the  court  can  appoint  3,ny  suit- 
able person,  jurisdiction  having  been 
conferred  by  the  original  petition  show- 
ing jurisdictional  facts.  Wilkie  v. 
Bailey,  74  Wash.  241,  133  P  388. 
[p] '  Waiver. — Widow  waives  her  pref- 
erential right  to  letters  by  failing  to 
apply  for  same  within  forty  days 
after  intestate's  death.  Garrett  v. 
Harrison  (Ala.),  77  S  712. 
503-9  Jones  v.  Herbert,  77  N.  H. 
282,  90  A  854. 

[a]  Even  though  he  is  also  a  debtor. 
Latham  v.  Mullen,  37  B.  I.  297,  92  A 
804. 

503-12  [a]  That  petitioner  is  en 
titled  under  the  law  to  be  appointed- 
administrator  of  said  estate,  being  re- 
quested so  to  do  by  the  relatives  of 
said  deceased,  is  insufficient.  Wash  v. 
Dickson,  147   Ga.  540,  94  iSE  1009. 
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[b]  Application  need  not  be  in  writ- 
ing.—Dallago  V.  R.  Co.,  165  N.  C.  269, 
81  SE  318. 

503-14  Sanchez  v.  Calderon,  19  P. 
E.  1046. 

504-22  See  Sanchez  v.  Calderon,  19 
P.  E.  1046. 

[a]  Verification  is  absolutely  neces- 
sary in  Porto  Eico.  Sanchez  v.  Calderon, 
19  P.  E.  1046;  Eivera  v.  Camara,  17 
P.  E.  503. 

504-23  Carter  v.  Trahm,  31  S.  D. 
379,  141  NW  370. 

504-24  Carter  v.  Frahm,  31  S.  D. 
379,  141  NW  370. 

504-26  In  re  Jones'  Estate,  102  S. 
C.  110,  86  SE  203. 

504-27  Cole  v.  Jo.>.-.n,  20  Ga.  App. 
302,  93  SE  33;  Harris  v.  Longino,  20 
Ga.  App.  311,  93  SE  29;  In  re  Stone's 
Est.,  173  la.  371,  155  NW  812;  In  re 
Jones'  Estate,  102  S.  C.  ll'O,  86  SE 
203. 

[a]  In  New  York,  when  the  right  to 
receive  letters  is  controverted,  the  is- 
sue is  carried  on  as  a  proceeding  separ- 
ate and  apart  from  the  probate  pro- 
ceeding, which  is  then  confined  to  fac- 
tum only.  In  re  Leland  'a  Will,  96  Misc. 
419,  160  NYS   372. 

505-2S  [a]  An  appointment,  though 
contested,  is  not  res  adjudicata  as  to 
right  of  subsequent  removal.  In  re 
Leland 's  Will,  96  Misc.  419,  160  NYS 
372. 

505-29  Thompson  v.  S.,  54  Okl.  647, 
154  P  508. 

[a]  Objections  to  petition  for  ap- 
pointment of  administrator  is  an  an- 
swer thereto  and  a  demurrer  to  the 
objection  admits  the  truth  of  the  facts 
alleged  therein.  Studabaker  v.  Paylor 
(Ind.  App.),  114  NE   772. 

[b]  The  court  should  hear  evidence 
where  applicant  is  charged  with  crime, 
though  no  statute  or  written  law  on 
the  subject.  In  re  Briggs'  Will,  171 
App.  Div.  52,  156  NYS  947. 
505-30  Babson  -v.  McEaehin,  147  Ga. 
143,  93  SE  292;  Nation  v.  Green  (Ind. 
App.),  114  NE  895;  In  re  Haag's  Es- 
tate, 100  Misc.  249,  166  NYS  621. 
505-31  Diehr  v.  Dean  (Mo.  App.), 
187  SW  602;  In  re  Leland 's  Estate, 
160  NYS  521;  Huth  v.  Huth  (Tex. 
Civ.),  187  SW  623. 

[a]  Appointment  continues  during 
time  of  pendency  of  appeal.  S.  V.  Imel, 
243  Mo.   180,  147  i8W  989. 


[b]  Eemoval.— After  a  will  has  been 
admitted  to  probate  and  an  indepenrl- 
ent  executrix"  is  named  therein,  a  tem- 
porary administrator  cannot  complain 
even  though  he  was  wrongfully  re- 
moved. Hall  V.  Davison  (Tex.  Civ.), 
176  SW  642. 

[c]  After  probate  of  the  will  the 
court  has  no  power  to  appoint  an  ad- 
ministrator, even  when  executor  con- 
sents. Turley  v.  Bvins,  109  Ark.  115, 
158  SW  1080;  Steen  v.  Springfield,  91 
Ark.  73,  120  SW  408. 

505-32  Lewis  v.  Logan,  120  Md.  329, 
87  A  750;  In  re  Belotti,  87  Misc.  81, 
150  NYS  421. 

[a]  After  letters  of  administration 
have  been  granted,  the  court  has  no 
flower  in  appoint  a  special  administra- 
tor unless  such  letters  have  been  re- 
voked. Hooper  v.  Scarborough  o7 
Ala.  510;  Grace  v.  Neel,  41  Ark.  1^5; 
Powell  V.  Jackson,  60  Ind.  App.  597, 
111  NE  208;  Munnikhuysen  v.  Ma- 
graw,  35  Md.  280. '  Compare  Stone  v. 
Haskins,  97  111.  App.  3. 
505-33  Shrader  v.  Jolinson,  116  Miss. 
467,  77  S  301.  See  Dekle  v.  McLcod, 
144  Ga.  289,  86  SE  1082;  In  ra  Sar- 
gent's Will,  92  Misc.  136,  156  NYS 
270. 

505-34  Irvine  «.  Wiley,  145  Ga.  867, 
90  SB  69;  In  re  Durban,  175  App.  Div. 
688,  160  NYS  945. 

505-35  Sanchez  v.  Calderon,  19  P. 
E.  1046;  Latham  v.  Mullen,  37  R.  I- 
297,  92  A  804. 

[a]  Petition  for  appointment  is  jur- 
isdictional, and  without  it  the  appoint- 
ment, approval  of  bond,  and  issuance 
of  letters  are  nullities.  Bombolis  v.  Ei 
Co.,  128  Minn.  112,  150  NW  386. 
506-38  Sanchez  v.  Calderon,  19  P, 
E.  1046. 

[a]  A  consul  need  not  file  bond  where 
next  of  kin  are  aliens  and  assets  are 
distributable  by  direction  of  foreign 
jurisdiction;  but  where  distributees  be- 
come residents  of  the  state  he  will  be 
required  to  file  bond.  In  re  Orlando's 
Est.,  148  NYS  270. 

[b]  Failure  to  give  bond  or  the  giv- 
ing of  insufficient  bond  is  only  an  ir- 
regularity not  affecting  validity  of  ap- 
pointment. Batchelor  v,  Overton,  158 
N.   0.   395,  74   SE  20. 

506-39  Amberson  «.  Candler,  17  N. 
M.  456,  130  P  255. 
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506-40  Cunningham  v.  Herring,  195 
Ala.  469,  70  S  148;  Mc Adams  v.  WU- 
son  (Tex.  Civ.),  164  SW  59. 
[a]  In  ]Miclligan  under  Comp.  Laws, 
1897,  §9311,  every  executor  must  give 
bond  even  though  testator  dispensed 
with  the  requirement.  Chamberlain  v. 
Husel,  178  Mich.  1,  144  NW  549. 
506-41  Tewksbury  v.  Guaranty  Co., 
180  la.  1350,  163  NW  435;  Bull  v.  Bal, 

17  N.  M.  466,  130  P  251;  Amberson  v. 
Candler,  17  N.  M.  455,  130  P  255. 

[a]  Amendment  nunc  pro  tunc.  —  Ir- 
regularity in  not  filling  in  blanks  in 
bond  by  the  clerk  of  court  may  be 
remedied  nunc  pro  tune,  Dallago  v. 
E.  Co.,  165  N.  C.  269,  81  SB  318. 

508-48     [a]     Abuse     of    diEcretiou. 

The  action  of  the  court  in  requiring  an 
additional  bond  is  not  subject  to  re- 
view, unless  the  discretion  vested  in 
the  court  has  been  manifestly  abused 
or  arbitrarily  exercised.  Pratt  v.  Hill, 
124  Md.  252,  92  A  543. 
509-56  Thompson  v.  Archie's  Amr., 
158  Ky.  590,  165  SW  977. 
[a]  Premature  appointment  of  strang- 
er.— The  appointment  of  a  stranger  as 
administrator  made  within  thirty  days 
after  the  death  of  deceased,  within 
which  time  the  widow,  heirs  at  law  and 
creditors  of  the  estate  had  a  prior 
right  to  apply,  will  not  be  set  aside 
upon  the  application  of  another 
stranger,  although  it  would  be  set  aside 
upon  the  application  of  any  one  of 
those  having  a  prior  right.  Franciseo- 
vich  V.  Walton,  77  Or.  36,  150  P  261. 
509-57  Succession  of  Serres,  135  La. 
1005,  66  S  342. 

[a]  The  appeal  lies  from  the  order, 
not  from  the  findings.  In  re  Funken- 
stein's  Est.,  170  Cal.  594,  150  P  987. 

[b]  The  prevailing  party  cannot  ap- 
peal because  not  aggrieved.  In  re 
Funkenstein's  Est.,  170  Cal.  594,  150 
P  987. 

[cj  An  order  refusing  to  appoint  a 
person  as  administrator  is  not  appeal- 
able. Flick  V.  Schenk,  212  Mo.  275,  110 
SW  1074;   S.  V.  Fowler,   108  Mo.   465, 

18  SW  968;  Marshall  v.  Shoemaker's 
Est.,  164  Mo.  App.  429,  144  SW  1120. 
fd]  Consul  general  of  nation  to  which 
deceased  belonged  may  appeal.  In  re 
Sinovcic's  Est.,  80  N.  J.  Eq.  260,  86 
A  917. 

[e]  Appeal  should  be  entitled  "In  the 
matter  of  the  Estate  of  , 


Deceased."  O'Brien  v.  Nelson,  164  Cal. 
573,  129  P  985. 

509-58  In  re  Barnett's  Est.,  50  Okl. 
1,  150  P  692. 

[a]  Predecessor  cannot  appeal.  Hay- 
den  V.  Keown  (Mass.),  122  NE  264. 
509-60  Studabaker  v.  Faylor  (Ind. 
App.),  114  NE  772;  Holtz  v.  Trust  & 
Sav.  Co.,  53  Ind.  App.  194,  100  NB 
398;  In  re  Doolittle's  Est.,  169  la.  639, 
149  NW  873;  In  re  McMurray's  Est., 
256  Pa.  233,  100  A  798.  See  Stines  v. 
Brock,  185  111.  App.  22. 

510-63  Christiansen  v.  King  County, 
239  V.  S.  356,  36  Sup.  Ct.  114,  60  L. 
ed.  327;  American  Car  &  Foundry  Co. 
V.  Anderson,  211  Fed.  301,  127  CCA 
587;  Enzon  v.  Eushton,  13  Ala.  App. 
550,  69  S  909;  Carr  v.  E.  Co.,  180  Ala. 
159,  60  S  277,  43  LEA  (NS)  634; 
White  V.  Hill,  176  Ala.  480,  58  S  444; 
Wash  V.  Dickson,  147  Ga.  540,  94  SB 
1009;  Alabama  Great  Southern  E.  Co. 
V.  Hill,  139  Ga.  224,  76  SB  1001,  43 
LEA  (NS)  236;  Magoon  v.  Ami,  8 
Haw.  191;  Keystone  S.  &  W.  Co.  v. 
Com.  (111.),  124  NB  542;  Mesker  v. 
Bishop,  56  Ind.  App.  455,  103  NE  492; 
Sample  v.  Adams,  54  Ind.  App.  680,  100 
NB  573;  Hanson  v.  Sward,  92  Kan.  1, 
140  P  100;  Bkblad  v.  Hanson,  85  Kan. 
541,  117  P  1028;  Whiting  v.  Shipley, 
127  Md.  113,  96  A  285;  Taylor  v. 
Badger,  226  Mass.  258,  115  NE  405; 
Doran  v.  Kennedy,  122  Minn.  1,  141 
NW  851;  Diehr  v.  Dean  (Mo.  App.)', 
187  SW  602;  Wyatt  v.  Wilhite,  192 
Mo.  App.  551,  183  SW  1107;  Forrester 
V.  Pacific  Co.,  36  Nev.  247,  134  P  753, 
136  P  705;  In  re  Queen's  Est.,  82  N. 
J.  Eq.  583,  89  A  290;  Smith  v.  Steen, 
20  N.  M.  436,  150  P  927;  Amberson  v. 
Candler,  IX  N.  M.  455,  130  P  255;  In 
re  Brown's  Est.,  96  S.  C.  34,  79  SE 
791;  Louisville  &  N.  E.  Co.  v.  Herb, 
125  Tenn.  408,  143  SW  1138;  Abbott 
V.  Coburn,  28  Vt.  663,  67  AmDec  735; 
Driggs  V.  Abbott,  27  Vt.  580,  65  Am 
Dec  214;  McFarland  v.  Stone,  17  Vt. 
165,  44  AmDec  325;  Koloff  v.  E.  Co., 
71  Wash.  543,  129  P  398;  Eush  v.  Bran- 
non  (W.  Va.),  95  SE  521;  Starcher 
V.  Oil  Co.,  81  W.  Va.  587,  95  SE  28. 
See  Whitwell  v.  Bartlett,  211  Mass. 
238,  98  NE  98. 

[a]  Improper  appointment  of  infant 
cannot  be  collaterally  attacked.  Tom- 
iblin  17.  Peek,  73  W.  Va.  336,  80  SE 
450, 
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[b]    What    is    not    collateral    attack. 

(1)  Where  letters  were  issued  to  ap- 
plicant on  estate  of  Eobert  Eranen  he 
does  not  thereby  become  administrator 
of  estate  of  Tyko^  Eobert  Eranen  al- 
though that  was  tis  intention  on  filing 
the  petition,  and  an  attempt  to  show 
that  he  had  never  been  appointed  ad- 
ministrator of  the  latter 's  estate  is 
not  a  collateral  attack.  Anderson,  v. 
Qualey,    216    Mass.   106,    103     NE     90. 

(2)  It  is  not  a  collateral  attack  to 
deny  plaitttiff  the  right  to  the  posses- 
sion of  the  property.  Bell  v.  Farmers' 
Bank,'  188  Mo.  App.  383,  174  SW  196. 
510-64  Milbra  v.  Steel  &  Iron  Co., 
182  Ala.  622,  62  S  176;  Sharp  V.  Himes, 
129  Ark.  327,  196  SW  131;  Wash  v. 
Dickson,  147  Ga.  540,  94  SE  1009; 
Doran  v.  Kennedy,  122  Minn.  1,  141 
NW  851;  Weyant  v.  Co.  (Utah),  182 
P  189. 

[a]  Appointment  where  supposed  in- 
testate is  alive  is  void  and  may  be  col- 
laterally attacked.  In  re  Barrett's 
Est.,  167  la.  218,  149  NW  247. 

[b]  Fraud  or  collusion. — In  an  action 
bj'  administratrix  where  answer  de- 
nies that  the  letters  were  "duly  is- 
sued," the  defendants  may  attack 
appointment  only  for  fraud  or  collus- 
ion. Webster  v.  M.  W.  Kellogg  Co., 
168  App.  Div.  443,  153  NYS  800. 
511-65  Stephenson  v.  Wiess  (Tex. 
Civ.),  145  SW   287. 

[a]  Also  presumption  of  regularity  of 
luroceedlngs. — Johnston  v.  Frank,  97 
Neb.   190,   149  NW  409. 

[b]  A  court  of  eciulty  may  set  aside 
a  grant  of  letters  fraudulently  made. 
Jennings  v.  Smith,  232  Fed.  921. 
511-66  Ellis  V.  Ellis  (N.  D.),  174* 
NW  76.  See  Studebaker  Bros.  Mfg. 
Co.  V.  De  Moss  (Ind.  App.),  Ill  NE 
26. 

[a]  Discretion  of  court. — Court  is  not 
bound  to  recognize  the  nomination  of 
an  executor  by  will,  but  has  discre- 
tionary powers  in  the  appointment. 
The  nomination  will  be  recognized, 
however,  in  the  absence  of  a  strong 
showing  against  such  appointment.  In 
re  Doolittle's  Est.,  169  la.  639,  149 
NW  873. 

[b]  A  nonresident  may  be  appointed. 
In  re  Bagnola's  Estate  (la.),  154  NW 
461;  Foley  v.  Pack.  Co.,  119  la.  246, 
93  NW  284. 

[c]  A  sole  distributee  h&s  an  abso- 


lute right  to  administer.  Taylor  t>. 
Coal  Co.,  78  W.  Va.  455,  88  SE  1070. 

[d]  A  foreign  consul  has  no  exclusive 
right  to  appointment.  Pagano  v.  Cerri, 
93  Ohio   345,   112  NE  1037. 

[e]  Mandamus  will  lie  to  compel 
granting  of  letters  of  administration  to 
party  named  as  executor  in  will.  8.  v. 
Holtcamp,  266  Mo.  347,  185  SW  201. 
[f].  Confirmation.— (1)  The  motive  of 
the  testator  in  making  the  appoint- 
ment is  not  open  to  inquiry,  and  unless 
there  exists  some  reason  founded  In 
law,  for  refusing  so  to  do,  the  probate 
court  to  which  the  will  is  presented 
should  confirm  the  appointment.  Suc- 
cession of  Serres,  136  La.  1005,  66  S 
342.  (2)  The  fact  that  a  testate  suc- 
cession owes  no  debts  and  that  there 
are  no  movable  legacies  to  be  paid 
is  an  insufficient  reason  for  refusing 
to  confirm.  Succession  of  Serres,  135 
La.  1005,  66  S  342. 

511-67  Succession  of  Serres,  135  La. 
1005,  66  S  342;  In  re  Leland's  Will, 
96  Misc.  419,  160  NYS  372;  In  re 
Haag's  Will,  99  Misc.  164,  165  NYS 
401;  Pepper  v.  Walling  (Tex.  Civ.), 
195  SW  892;  Journeay  v.  Shook  (Tex. 
Civ.),  152  SW  809,  rev.  149  SW  406. 
[a]  Where  there  is  uncertainty  regard- 
ing the  appointment  of  an  executor, 
the  intent  of  the  testator  must  be 
sought,  and  slight  expressions  in  his 
will  may  suffice.  In  re  Eobitcher's 
Estate,  92  Misc.  653,  156  NYS  265. 
512-69  S.  V.  Holtcamp,  266  Mo.  347, 
185  SW  201;  In  re  Wallace's  Estate, 
94  Misc.  558,  159  NYS  733. 
[a]  Benunciatlou  of  right  to  admin- 
ister.— Waiver  may  be  made  in  open 
Court  or  by  power  of  attorney  filed 
with  clerk  of  court.  Kimmons  v.  Abra- 
ham (Tex.  Civ.),  158  SW  256. 
512-70  Stanley  v.  Stanley  (Ala.), 
81  S  617;  S.  V.  Thompson  (Mo.  App.), 
187  SW  804. 

512-72  S.  V.  Holtcamp,  266  Mo.  347, 
185  SW  201.  See  Gaines'  Est.,  56 
Pa.  Super.  118. 

[a]  The  executor  may  withdraw  or 
revoke  a  renunciation  at  any  time  be- 
fore letters  are  issued  or  at  any  time 
thereafter  when  the  estate  is  without 
a  lawful  administrator.  In  re  Dun- 
ham's Will,  165  App.  Div.  165,  -150 
NYS  692. 

612-73  Bull  V.  Bal,  17  N.  M.  466, 
130  P  251. 
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[a]  Two  appointments.  —  There  can- 
not be,  ■within  the  same  jurisdiction, 
two  valid  grants  of  administration  on 
same  estate,  existing  at  the  same  time. 
Carr  v.  E.  Co.,  180  Ala.  159,  60  S  277, 
43  LBA  (NS)  634;  McDowell  u.  Jones, 
58  Ala.  25,  35.  See  Scott  -v.  Superior 
Ct.,  30  Cal.  App.  793,  159  P  225. 
513-74  Comstock  v.  Crawford,  3 
Wall.  (U.  S.)  396,  18  L.  ed.  34;  Eum- 
rill  V.  Bank,  28  Minn.  202,  9  NW  731; 
In  re  i^aier  's  Est.,  2  How.  Pr.  N.  S.  (N. 
Y.)  323;  Plinn  v.  Chase,  4  Denio  (N. 
Y.)  85;  Mitchell  v.  Adams,  23  N.  C. 
298;  Strobel's  Est.,  11  Phila.  (Pa.)  122; 
Chapman  v.  Charleston,  30  S.  C.  549,  9 
S.  E.  591,  3  LEA  311;  Haigood  v. 
Wells,  1  Hill  Eq.  (S.  C.)  59;  Me- 
Gowan  v.  Wade,  3  Yerg.  (Tenn.)  375; 
Hensloe's  Case,  9  Coke  36b,  77  Eng. 
Eeprint  784;  Badenach's  Goods,  10 
Jur.  N.  S.  (Eng.)  621;  Crueifer  v. 
Eeynolds,  3  Hagg.  Eccl.  (Eng.)  215; 
Meek  v.  Curtis,  1  Hagg.  Eccl.  Eep. 
(Eng.)    127. 

513-75  [a]  Effect  of  lesiguation. 
See  Sample  v.  Adams,  54  Ind.  App.  680, 
100  NE   573. 

[b]  After  a  person  has  qualified  as 
executor  in  the  tribunal  of  the  testa- 
tor's domicile,  bis  resignation  in  an 
ancillary  jurisdiction  is  void.  S.  v. 
Holtcamp,   266  Mo.   347,   185   SW   201. 

[c]  Where  there  is  sufficient  cause  for 
removal  an  administrator  may  be  per- 
mitted to  resign.  Marsh  v.  P.,  15  111. 
284;  Thayer  v.  Homer,  11  Met.  (Mass.) 
104;  Balch  V.  Hooper,  32  Minn.  158,  20 
NW  124;  Trumble  v.  Williams,  18  Neb. 
144,  24  NW  716. 

513-79  S.  V.  Holtcamp,  266  Mo.  347, 
185   SW   201. 

514-80    In   re   Eowe's   Est.,   179   la. 

541,  161  NW  626;  Dow  v.  Simpson,  17 
N.  M.  357,  132  P  568;  Koury  v.  Cas- 
tillo, 13  N.  M.  26,  79  P  293;  In  re 
Drummond's  Est.,  165  NYS  78;  In  re 
^  Grover's  Est.,  177  App.  Div.  272,  164 
NYS  209;  Trumpler  v.  Eoyer,  95  Ohio 
194,  115  NE  1018;  In  re  Henry's  Est., 
54  Pa.  Super.  274;  Smith  v.  Hey  ward, 
107  S.  C.  542,  93  SE  195. 

[a]  Power  to  revoke. — Letters  of  ad- 
ministration once  properly  issued,  can 
only  be  revoked  under  some  power 
which  the  law  has  conferred  on  surro- 
gate's court.  Matter  of  McDonald,  211 
N.  Y.  272,  105  NE  407;  In  re  -Or- 
lando's Est.,  148  NYS  270. 


[b]  Insolvency  of  the  estate  occur- 
ring after  appointment  of  administra- 
tor is  not  ground  for  removal.  In  re 
Dolenty's  Est.,  53  Mont.  33,  161  P 
524. 

[c]  A  petition  should  be  dismissed 
when  it  appears  that  deceased  left  a 
will  and  no  estate.  In  re  Anderson's 
Est.,  18  Ariz.  266,  158  P  457. 

[d]  The  power  to  remove  is  conferred 
upon  the  court,  not  upon  a  jury.  Farns- 
worth  V.  Hatch,'  47  Utah  62,  151  P 
537. 

[e]  Where  two  executors  reside  in 
different .  counties,  the  courts  of  either 
county  has  jurisdiction  over  them  and 
may  remove  them  for  refusal  to  exe- 
cute the  will  according  to  its  terms. 
Brown  v.  Wilcox,  147  Ga.  546,  94  SE 
993. 

514-81  See  Stiidebaker  Bros.  Mfg. 
Co.  V.  DeMoss  (Ind.  App.),  Ill  NE  26. 
514-82  Est.  of  Ward  v.  Title  & 
Trust  Co.,  172  111.  App.  532;  Haddick 
V.  District  Court,  160  la.  487,  141 
NW  925;  Pry  v.  Pry,  155  la.  254,  135 
NW  1095;  Davis'  Admr.  v.  Davis,  162 
Ky.  316,  172  SW  665;  Ex  parte  Wil- 
liams' Admr.,  158  Ky.  61,  164  SW 
307;  Corey  v.  Corey,  120  Minn.  304, 
139  NW  509;  In  re  Dolenty's  Est.,  53 
Mont.  33,  161  P  524;  In  re  Engel,  155 
App.  Div.  467,  140  NYS  286,  rev.  74 
Misc.  308,  139  NYS  1105;  In  re  Engel, 
83  Misc.  675,  146  NYS  793;  Farns- 
worth  V.  Hatch,  4'7  Utah  62,  151  P  537. 
[aj  Grounds  held  sufficient  (1)  to 
warrant  removal,  etc. — In  re  Battle's 
Est.,  158  N.  C.  388,  74  SE  23;  In  re 
Marks  &  Wollenberg's  Est.,  66  Or.  347, 
133  P  779;  In  re  Marks  &  Co.'s  Est., 
66  Or.  340,  133  P  777;  In  re  Hooper's 
Est.,  76  Wash.  72,  135  P  813.  (2)  In- 
competence or  disqualification  arising 
after  appointment,  is  a  good  ground. 
In  re  Pulitzer's  Est.,  89  Misc.  657,  153 
NYS  IICO.  (3)  Mismanagement  and 
waste  good  cause  for  removal.  In  re 
Greifenstein,  86  Misc.  173,  149  NYS 
136.  (4)  A  widow  who  had  previously 
been  married  to  another  and  had  not 
'been  divorced,  can  be  removed.  Fields 
V.  Woods,  191  Ala.  93,  67  8  1016. 
[b]  Insufficient  grounds. — (1)  In  re 
Bagnola's  Est.  (la.),  154  NW  461; 
In  re  Sloman's  Est.,  186  Mich.  434,  152 
NW  957.  (2)  Where  original  petition 
prayed  an  accounting  and  supplemental 
petition  prayed  appointment  of  ad- 
ministrator pendente  lite,  without  filing 
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petition  for  removal  of  present  execu- 
tor, the  mere  fact  that  execiitor  had 
deposited  estate  funds  in  bank  with  his 
personal  funds  is  insufficient  ground 
for  removal  where  he  acted  properly 
in  all  other  respects.  In  re  Witt- 
mer's  Est.,  233  Pa.  599,  82  A  1023;  In 
re  Kuntz  's  Est.,  230  Pa.  357,  79  A  755. 
515-83  In  re  Infelise's  Est.j  51 
Mont.  18,  149  P  365.  See  Gibson  v. 
Wade,  121   Ark.   190,   180   SW   341. 

[a]  A  prayer  may  be  made  in  peti- 
tion for  removal  for  the  party's  own 
appointment.  Pields  v.  Woods,  191 
Ala.  93,  67  S  1016. 

[b]  Railroad  defendant  in  suit  may 
petition  for  revocation  of  letters  on 
ground  of  lack  of  jurisdiction  to  grant. 
Louisville  &  N.  E.  Co.  v.  Herb,  125 
Tenn.  408,  143  SW  1138. 

[c]  A  creditor  has  sufficient  interest 
to  petition  for  removal.  In  re  Mc- 
Cluskey,  116  Me.  212,  100  A  977;  In  re 
Mack's  Est.,  164  NYS  590. 

[d]  Heirs  at  law  may  maintain  direct 
proceeding  in  equity  to  set  aside  ap- 
pointment of  one  who  had  falsely  and 
fraudulently  represented  himself  as 
next  of  kin  of  decedent.  Wallace  v. 
Wallace,  142  Ga.  408,  83  SE  113; 
Wade  V.  Watson,  133  Ga.  608,  66  SE 
922. 

[e]  Public  administrator  has  sufficient 
interest.  In  re  McMullen,  85  Misc.  661, 
148  NYS  1092;  Matter  of  Kroog's 
Est.,  84  Misc.  676,  147  NYS  887. 

[f]  Heirs  by  direct  proceeding  in 
equity  may  ask  that  judgment  granting 
letters  of  administration  be  set  aside 
on  the  ground  of  false  representations 
in  procurement.  Wallace  v.  Wallace, 
142  Ga.  408,  83  SE  113. 

[g]  PubUc  administrator  can  be  re- 
moved only  at  instance  of  one  having 
prior  right  to  administer.  Boynton  v. 
Heartt,  158  N.  C.  488,  74  SE  470, 
AnnCasl913D,  616. 

[h]  Nature  of  proceeding. — An  appli- 
cation for  removal  of  administrator  is 
not  in  nature  of  an  adversary  proceed- 
ing, but  for  the  protection  of  the  es- 
tate. It  is  neither  a  civil  action  nor 
a  special  proceeding  under  Code  Civ. 
Proc.  In  re  Battle's  Est.,  158  N.  C. 
388,  74  SE  23. 

[i]  The  (question  whether  petitioner 
may  maintain  the  action,  should  be 
tried  before  the  merits.  In  re  Rein- 
hardt's  Will,  92  Misc.  96,  156  NYS 
171. 


515-85  Haddiek  v.  District  Court 
160  la.  487,  141  NW  925.  Contra, 
In  re  Jones'  Est.,  102  S.  C.  110,  86  SE 
203. 

[a]'  Petition  alone  Is  not  sufficient  to 
authorize  surrogate  under  §2685  of 
Code  to  issue  citation.  Moorhouse  v. 
Hutchinson,  2  Dem.  Sur.  (N.  Y.)  429; 
Matter  of  Owsley,  153  App.  Div.  90, 
137  NYS  1040;  Ih  re  M 'Mullen,  85 
Misc.  661,  148  NYS  1092. 

[b]  Service  on  a  nonresident  adminis- 
trator cannot  be  waived  by  attorney, 
retained  to  obtain  administration  and 
aid  appointee  in  administering.  In  re 
Bagnola's  Estate  (la.),  154  NW  461. 

[c]  Actual  notice  to  public  adminis- 
trator not  necessary  on  discovery  of  a 
will.  Brinekwirth  's  Estate  v.  Troll,  266 
Mo.  473,  181  SW  403. 

516-86  [a]  The  certainty  of  com- 
mon law  pleadings  is  not  necessary  in 
such  a  petition.  Kenyon  v.  Hart,  38 
E.  I.  524,  96  A  529. 
516-87  Wash  v.  Wash,  145  Ga.  405, 
89  SE  364;  In  re  Quinlan's  Estate, 
158  NYS  319. 

[a]  Allegations  on  information  and 
belief  are  sufficient  when  supporting 
affidavits  set  forth  the  grounds  for  the 
belief.  Moorhouse  v.  Hutchinson,  2 
Dem.  Sur.  (N.  Y.)  429;  Matter  of 
Owsley,  153  App.  Div.  90,  137  NYS 
1040;  In  re  M 'Mullen,  85  Misc.  661, 
148  NYS  1092. 

[b]  Failure  of  administrator  to  pay 
a  claim  against  the  estate  even  though 
valid  will  not  entitle  the  creditor  to 
revocation  of  letters.  Zipperer  v.  La 
Boche,  145  Ga.  829,  90  SB  40. 
517-88  See  In  re  Hayes'  Estate,  172 
App.  Div.  680,  158  NYS  527. 

[a]  And  must  be  for  cause  shoim 
after  due  hearing. — Dekle  v.  McLeod, 
144  Ga.  289,  86  SE  1082;  In  re  Bag- 
nola's Estate  (la.),  154  NW  461;  In 
re  Wallace's  Estate,  94  Misc.  558,  159 
NYS  733. 

[b]  Where  a  jury  Is  called  to  set 
aside  the  appointment  of  administra- 
tor to  pass  upon  disputed  question  of 
deceased's  residence  the  court  may  give 
instructions  but  neither  party  has  a 
right  to  demand  instructions.  In  re 
Hollowav's  Est.,  100  Kan.  368,  164  P 
298. 

[c]  Where  the  petition  shows  snSL- 
cieilt  grounds  for  the  removal  it  is  im- 
material that  the  order  of  removal  is 
broader  than  the  allegations  of  the  pe- 
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tition.  Willson  v.  Dist.  Court,  166  la. 
352,  147  NW  766. 

517-89  Wash  v.  Wash,  145  Ga.  405, 
89  SE  364;  In  re  McCluskey,  116  Me. 
212,  100  A  977;  Marshall  v.  Shoe- 
maker's Est.,  164  Mo.  App.  429,  144 
iSW  1120;  Bivera  v.  Camara,  17  P.  E. 
503;  Sayles  v.  Steere  (E.  I.),  85  A  929; 
Farnsworth  v.  Hatch,  47  Utah  62,  151 
P  537. 

[a]  Certiorari  to  review.  Haddiek  «. 
District  Court,  160  la.  487,  141  NW 
925. 

[b]  In  appeal  to  superior  court, 
when  probate  court  has  refused  to  or- 
der a  bill  of  particulars,  the  motion 
should  be  renewed.  Kenyou  v.  Hart, 
38  R.  I.  524,  96  A  529. 

[c]  Appellate  court  may  remove  ap- 
pointee for  proper  cause  on  the  appeal. 
Tramel  v.  Stafford,  75  W.  Va.  98,  83 
SE  299 

517-90  In  re  Battle's  Est.,  158  N. 
C.  388,  74  SE  23. 

[a]  ITecessary  parties.  —  Where  two 
sisters  were  defeated  in  their  attempt 
to  have  letters  revoked  and  one  or 
either  of  them  appointed  administra- 
tor both  were  necessary  parties  to  ap- 
peal. White  V.  Hill,  176  Ala.  480,  58 
iS  444. 

518-91  Shore  v.  Wall,  22  Colo.  App. 
146,  122  P  1124;  Hines  v.  Quigley 
(la.),  165  NW  29;  In  re  Baldassarro 's 
Estate,  92  Misc.  627,  156  NYS  175; 
In  re  Marks  &  Co.'s  Est.,  66  Or.  340, 
133  P  777. 

[a]  Findings. — Surrogate  must  make 
findings  of  fact  supported  by  the  evi- 
dence in  harmony  with  petition  and 
make  conclusions  of  law  upon  facts  so 
found  and  failure  to  do  so  is  suffi- 
cient for  reversal.  In  re  Engel,  155 
App.  Div.  467,  140  NYS  286,  rev.  74 
Misc.  308,  133  NYS  1105. 

[b]  In  North  Carolina  the  clerk  of 
superior  court  may  remove  executors 
and  administrators  under  the  statute, 
and  an  appeal  may  be  taken  from  his 
decision  to  the  judge.  The  latter  in 
reviewing  the  findings  might  direct 
proper  issues  of  fact  to  be  tried  by  a 
jury.  In  re  Battle's  Est.,  158  N.  0.  388, 
74  SE  23. 

518-94  Craven  v.  S.,  50  Ind.  App. 
30,   97   NE   1021. 

519-95  In  re  Canfield's  Est.,  176 
App.  Div.  554,  163  NYS  191.  See 
Durst  V.  Haenni,  23  Colo.  App.  431, 
130  P  77. 


[a]     Collection     of     assets. — Personal 

claims  due  prior   to  the  death   of  the 

decedent    cannot    be    collected     in     an 

action   by    the   next   of   kin.     Nichols 

V.  Smith,  164  App.  Div.  304,  150  NYS 

410. 

519-99    Hunter  v.  Forrest  (Miss.),  75 

S  753. 

521-8     Whitleys   v.    Speed,   171    App. 

Div.  102,  156  NYS  973. 

[a]  Sufficient  allegations. — See  Car- 
michael  v.  Pond,  190  Ala.  494,  67  S 
384. 

[b]  A  sufficient  identification  of  the 
property  should  be  contained  in  the 
petition.  In  re  Babcock's  Est.,  85  Misc. 
256,  147  NYS  168. 

522-13  In  re  Silverman,  87  Misc. 
571,  151   NYS  382. 

522-15  [a]  Wrongful  possession. 
Where  it  is  found  on  examination  that 
a  bank  holds  drafts  issued  to  decedent 
which  have  not  been  paid  the  court 
may  order  bank  to  stop  payment  and 
to  issue  duplicates  to  administrator.  In 
re  Barrett's  Est.,  167  la.  218,  149  NW 
247. 

523-16  Vick  Eoy  v.  Morgan,  62 
Colo.  122,  160  P  1030;  In  re  Leh- 
mann's  Est.,  85  Misc.  654,  148  NYS 
1051. 

[a]  In  New  York,  the  jurisdiction  of 
surrogate  has  been  enlarged  by  Laws, 
1914,  ch.  443.  He  may  now  not  only 
hear  but  determine  the  issue  where  the 
right  to  the  property  is  in  dispute.  In 
re  Schwartz's  Est.,  87  Misc.  559,  151 
NYS  374. 

523-18     See  In  re  Eobert's  Est.,  48 
Mont.  40,  135  P  909. 
523-19    Leyerly  v.  Leyerly,  87  Kan. 
307,  124  P  405. 

523-20  In  re  Dolenty's  Est.,  53 
Mont.  33,  161  P  524;  In  re  Stam- 
baugh's  Est.,  246  Pa.  556,  92  A  715; 
Daniels  v.  Bishop,  79  W.  Va.  240,  90 
SE  828. 

[a]  Statute  is  mandatory  which  re- 
quires the  filing  of  an  inventory,  and 
such  inventory  must  be  returned  within 
time  specified.  The  fact  that  there  is 
pending  an  action  in  circuit  court  for 
settlement  of  accounts  does  not  affect 
the  duty  to  file  the  inventory.  McGee 
V.  Weissinger,  147  Ky.  321,  144  SW 
20. 

523-21    Estate    of  Frances   E.   Har- 
wood   V.   Harwood,   193   111.   App.   514; 
In  re  Gillender's  Est.,  162  NYS  955. 
[a]    No  jury  trial  on  citation  to  re- 
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quire  an  executor  to  file  inventory. 
Piatt  V.  Williams,  175  III.  App.  1. 

[b]  Additional  inventory.— (1)  Any 
one  interested  may  petition  for  the  fil- 
ing of  an  additional  inventory  where 
the  administrator  has  concealed  or 
failed  to  list  any  part  of  his  decedent's 
assets.  Md.  Code,  1912,  art.  93,  §244; 
Pratt  V.  Hill,  124  Md.  252,  92  A  543. 
(2)  The  petition  should  allege  either 
that  the  administrator  has  concealed  or 
has  on  his  hands  and  has  omitted  to 
return  in  the  inventory  or  lists  of  debts 
some  part  of  his  decedent's  assets. 
Pratt  V.  Hill,  124  Md.  2"52,  92  A  543; 
Cummings  v.  Eobinson,  95  Md,  83,  61 
A  1105. 

[c]  Who  is  not  interested.  —  Two 
brothers  having  released  all  their  in- 
terest in  the  estate  are  not  legally  in- 
terested and  cannot  present  the  pe- 
tition. In  re  Blethen's  Est.,  112  Me. 
69,  90  A  726. 

525-24    Dobson   v.   Holmes,    83   Kan. 

476,    112   P    131;    Mitchell   v.   Probate 

Judge,    155   Mich.    550,    119    NW    916; 

Parrot   v.   Kogers,    86    N.    J.    Eq.    311, 

98    A    638;    In    re    Lowen's    Est.,    95 

Misc.  421,  160  NYS  778;  In  re  Sloan's 

Est.,   254   Pa.    346,    98    A    966;    In   re 

Taylor's  Est.,  253  Pa.  360,  98  A  615; 

In  re  Martin's  Est.,  82  Wash.  226,  144 

P  42. 

[a]     The   judgment   should    direct    a'd- 

ministrator   to  inventory   the   property 

and  cause  it  to  be  appraised  and  held 

and   accounted   for     as    administrator. 

Gray  v.  Doubikin,  179   Mo.  App.   240, 

166  SW  1070. 

525-25     In  re  Stambaugh's  Est.,  246 

Pa.  555,  92  A  715. 

525-29    Fowler   v.   Brady,    110    Md. 

204,  73  A  15. 

526-33      Ahnert  v.  Ahnert,  98   Kan. 

773.  160  P  203. 

'526-38     S.  ex  rel.  Laukford  v.  Soliss 

(Okl.),  152  P  1114. 

[a]  Notice  sufficient  to  comply  with 
statute.  Stevens  v.  Dunlap  Mercantile 
Co.,  108  Miss.  690,  67  S  160. 

[b]  There  must  be  proof  of  compli- 
ance with  §1491a  as  well  as  §1492  of 
Code  Civ.  Proc.  Hawkins  v.  Superior 
Court,  165  Cal.  743,  134  P  327. 

[c]  Time  for  presenting  claims. 
Smith  V.  Smith,  224  Fed.  1,  139  OCA 
465;  Soliss  v.  General  Elee.  Co.,  213 
Fed.  204,  129  CCA  548;  Little  V.  Bank- 
ing Co.,  124  Ark.  466,  187  SW  629; 
Milner  Bank  &  Trust  Co,  v.  Whipple's  I 


Est.,  61  Colo.  252,  156  P  1098;  8.  v. 
Boss,  133  Minn.  172,  157  NW  1075; 
Buss  V.  Dye,  21  N.  M.,  146,  153  P  74; 
Butterworth  v.  Bredemeyer,  89  Wash. 
677,;  155  P  152. 

[d]  Facts  as  to  limitation  must  he 
ascertained,  rather  than  what  appears 
on  face  of  claim.  In  re  Hawgood's 
Est.,  37  8.  D.  565,  169  NW  117. 
526-39  Abbott  v.  Johnston,  130  Ark. 
1,  195  SW  676;  KefEer  v.  Stuart,  127 
Ark.  498,  193  SW  83. 
527-40  Brannan  v.  Sherry;  195  Ala. 
272,  71  S  106;  Tropico  L.  &  I.  Co.  v. 
Lambourn,  170  Gal.  33,  148  P  206;  Oles 
V.  Wilson,  57  Colo.  246,  141  P  489;  In 
re  Borland,  100  Misc.  236,  166  NYS 
616;  Sunberg  v.  Sebelius,  38  N.  D.  413, 
165  NW  564;  In  re  Barnett's  Est., 
52  Okl.  623,  153  P  653;  Hicks  v.  Wil- 
bur, 28  E.  I.  268,  94  A  872.  See  Os- 
born  V.  Foresythe,  54  Okl.  40,  153  P 
207. 

[a]  Failure  to  make  agreed  provision 
for  plaintiff  in  will  of  deceased  makes 
plaintiff  a  creditor  who  must  present 
his  claim  for  allowance  before  main- 
taining a  suit  thereon.  Morrison  v. 
Land,  169  Cal.  580,  147  P  259;  Etehas 
V.  Orena,  127  Cal.  688,  60  P  45. 

[b]  Waiver  of  presentation. — The  ap- 
plication of  the  administrator  for  the 
appointment  of  commissioners  to  deter- 
mine the  validity  of  a  claim  against 
the  estate  is  an  admission  or  waiver 
of  the  presentation  of  the  claim  to  him. 
Hatch  V.  butch,  113  Me.  405,  94  A 
487;  Whittier  v.  Woodward,  71  Me. 
161. 

527-41  Traweek  v.  Hagler  (Ala.),  75 
S  152;  Georgia  State  Savings  Assn.  v. 
Bearing,  128  Ark.  149,  193  SW  512; 
In  re  Bette's  Est.,  171  Cal.  583,  153 
P  949;  McBaniel  v.  Putnam,  100  Kan. 
550,  164  P  1167,  LEA1917E,  1100; 
McLaughlin  v.  McGee,  131  Md.  156, 
101  A  682;  Bay  Est.  Corp.  v.  Steel- 
man,  90  N.  J.  L.  184,  100  A  209. 

[a]  Government  claim. — Statute  limit- 
ing time  of  presentation  is  no  bar  to 
a  claim  by  the  government.  Minister 
of  Interior  v.  Parke,  4  Haw.  366. 

[b]  Amendment  of  claim  after  time- 
ly  presentation  will  not  deprive  plain- 
tiff of  his  original  filing.  In  re  How- 
ell's Est.,  179  la,  969,  162  NW  231, 

[c]  Unless  the  clalinant  has  some  legal 
or  equitable  right  connected  with  his 
claim  for  the  adjudication  of  which  the 
powers  of  the  probate  court  are  inade- 
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quate.  Ealston  v.  Stainbrook  (Tex. 
Civ.),   187   SW   413. 

[d]  In  New  York,  a  rejected  claim, 
though  barred  as  to  maintaining  an 
action  thereon,  may  be  tried  and  de- 
termined in  the  judicial  settlement.  In 
re  Messing 's  Estate,  95  Misc.  1,  160 
NYS  218. 

[e]  Unless  the  action  is  brought  upon 
the  claim  in  the  form  in  which  it  was 
presented  to  the  administrator,  the 
variance  is  £atal.  Stockton  Sav.  Bank 
V.  McCown,   170   Cal.   600,   150   P   985. 

[f]  On  appeal  to  the  circuit  court, 
the  burden  is  on  defendant  to  plead 
and  prove  that  the  claim  is  barred. 
Weber  v.  Jantzen  (Mo.  App.),  180  SW 
432. 

[g]  Claim  for  maintenance  of  insane 
person  in  a  hospital  is  barred  unless 
presented  within  time  limited  in  notice 
to  file.  Meade  County  v.  Welch,  34  S. 
D.  348,  148  NW  601. 

527-42  See  Cal.  Code  Civ.  Proo., 
§1500;  Plores  v.  Stone,  21  Cal.  App. 
105,  131  P  348,  351,  352. 

[a]  Also  includes  realty. — Premd  v. 
Hogg,  68  Pla.  331,  67  S  75. 

[b]  Presentation  not  necessary.  — 
Where  the  administrator  agreed  with 
the  mortgagee,  that  the  mortgagee 
should  waive  his  mortgage  and  permit 
the  property  to  be  sold,  the  note  se- 
cured by  the  mortgage  would  be  paid 
first,  it  was  not  necessary  for  the 
mortgagee  to  file  a  formal  claim.  In 
re  Spark's  Est.,  101  Wash.  462,  172  P 
545. 

527-43     Jones  v.  Hert,  192  Ala.  Ill, 

68  S  259. 

527-45     S.  V.  Packard,  250  Mo.  686, 

157  SW   598;    Bogue   v.   Laughlin,   149 

Wis.  271,  136  NW   606,  AnnCasl913C, 

1367,  40  LEA  (NS)   927. 

527-46     [a]     Obligation  Imposed  by 

decree  of  court.   See  Wickes  v.  Walden, 

161  III.  App.  3. 

[b]     Commissions  to  agent  for  selling 

property.     Est.   of  Armstrong,  182  III. 

App.  482. 

[e]    Claims  founded  on  tort,  must  be 

presented.     Hackensack  Tr.  Co.  v.  Van 

ben  Berg  (N.  J.  L.),  105  A  719. 

528^7     See    Holland    v.    Doke,    135 

Ark.  372,  205  SW  648. 

528-48    Furman   v.   Craine,    18    Cal. 

App.  41,  121  P  1007. 

528-49     Glass  v.  Buzzard,  14  0.  C.  C. 

(N.  8.)  427,  aff.  85  O.  St.  461,  98  NE 


1120.  But  see  Thomas  v.  Fursman  (Cal. 

App.),  178  P  870. 

528-50    Brannan  v.  Sherry,  195  Ala. 

272,  71  S  106. 

528-51     Hart  v.  Bjerke,  34  S.  D.  557, 

149  NW  423. 

528-52  Brannan  v.  Sherry,  195  Ala. 
272,  71  S  106;  Hicks  v.  WUbur,  28  R. 
I.  268,  94  A  872. 

[a]  Presentation  by  suit. — An  action 
against  the  personal  representative 
operates  as  a  presentation  of  the  claim 
sued  on.  Weller  &  Sons  v.  Eensford, 
185  Ala.  333,  64  S  366. 

529-56  [a]  Where  there  is  a  prin- 
cipal and  an  ancillary  administration 
creditors  may  prove  their  claims  in 
either  jurisdiction,  and  it  is  not  neces- 
sary to  prove  them  in  both.  Dow  v. 
Lillie,  26  N.  D.  512,  144  NW  1082. 
529-57  [a]  But  not  to  the  attor- 
neys of  the  personal  representatives. 
Brannan  v.  Sherry,  195  Ala.  272,  71  S 
106. 

529-58     See    Ward    v.    Magaha,    71 
Wash.  679,  129  P  395. 
529-59     In   re   Loughran's  Est.,   257 
Pa.  534,  101  A  817. 

[a J  Presentation  to  court  or  admlnl»- 
trator. — Where  code  provides  for  pre- 
sentation of  claim  to  the  court,  per- 
sonal presentation  thereof  to  the  ad- 
ministrator may  be  made.  Weller  & 
Sons  V.  Eensford,  185  Ala.  333,  64  S 
366. 

[b]  Filing  claim  with  clerk  of  court  is 
sufficient.  Eassieur  i;.  Zimmer,  249  Mo. 
175,  155  SW  24. 

530-61  Western  States  Life  Ins.  Co. 
V.  Lockwood,  166  Cal.  185,  135  P  496; 
White  1!.  Deering  (Cal.  App.),  179  P 
401;  Brown's  Est.  v.  Stair,  25  Colo. 
App.  140,  136  P  1003;  Thompson  v. 
Eomaek,  174  la.  155,  156  NW  310; 
Sullenbarger  v.  Ahrens,  168  la.  288,  150 
NW  71;  Craig  i".  Craig's  Est.,  167  la. 
340,  149  NW  454;  Charitan  Nat.  Bank 
V.  Whicher,  163  la.  571,  145  NW  299; 
Pessenden  v.  Coolidge,  114  Me.  147,  95 
A  777;  Biggerstafi  v.  Eiley,  192  Mo. 
App.  92,  179  SW  744;  Eassieur  v.  Zim- 
mer, 249  Mo.  175,  155  SW  24;  San- 
dusky V.  Courtney,  168  Mo.  App.  325, 
153  SW  1084;  In  re  Kirfel's  Est.,  37 
S.  D.  292,  157  NW,  1057. 
[a]  Insufficiency  of  claim  is  waived 
by  the  administrator  going  to  trial 
on  the  merits.  Coates  v.  Dunnivant 
(Mo.  App.),  182  SW  821. 
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[b]     Evidence    to    support    tbe    claim 

need  not  be  set  forth.     White  v.  Almy, 
34  E.  I.  29,  82  A  397. 
530-62     Miller  v.  Summers,  124  Ark. 
599,  187  SW  664;  Brown's  Est.  v.  Stair, 
25  Colo.  App.  140,  136  P  .1003;  Hamil- 
ton  V.   Blakeney    (Okl.),    165    P    141; 
Westinghouse   E.   &   Mfg.   Co.  v.  Eob- 
ison,  42  Okl.  754,  142  P  1105. 
[a]    Claim  beld  sufficient. — Josephs  v. 
Briant,  108  Ark.  171,  157  SW  136. 
[bj     Statement   insufficient.  —  Bogers 
V.  Eosenstoek,  117  Miss.  144,  77  S  958. 
530-63     Gray  v.  Chase,  115  Me.  350, 
98  A  940. 

530-65  Davenport  •».  Davenport,  110 
Ark.  222,  161  SW  189;  Stockton  Sav. 
Bk.  V.  MoCown,  179  Cal.  600,  150  P 
985. 

530-66  N.  L.  Carpenter  &  Co.  v. 
Naftel  (Ala.),  83  S  471;  Kennedy  v. 
Lyle  (Ala.),  76  S  962;  Tucker  v. 
Tucker,  21  Colo.  App.  94,  121  P  125; 
Harding  v.  Bullard,  172  Ky.  416,  189 
SW  242;  Westinghouse  E.  &  Mfg.  Co. 
V.  Eobison,  42  Okl.  754,  142  P  1105; 
In  re  Hawgood  's  Est.,  37  S.  D.  565,  159 
NW  117;  Printz-Biederman  Co.  v.  Tor- 
geson  (S.  D.),  168  NW  796. 

[a]  Tax  claim  must  be  verified  like 
other  claims.  Graves'  Admr.  v.  George- 
town, 154  Ky.  207,  157  SW  33. 

[b]  Verification  jurisdictional.  —  (1) 
Exhibition  of  demand  to  administra- 
tor and  filing  verified  statement  of  it  in 
court  are  jurisdictional,  and  probate 
court  is  without  jurisdiction  to  hear 
and  adjudicate  a  dpmand  without  sub- 
stantial performance  of  these  require- 
ments. S.  V.  Pratt,  183  Mo.  App.  209, 
170  SW  418;  Jenkins  v.  Morrow,  131 
Mo.  App.  288,  109  SW  1051.  (2) 
While  verification  is  jurisdictional  a 
clerical  error  writing  maiden  name  in- 
stead of  married  name  of  woman  is  not 
fatal.  Hays  v.  Miller's  Est.,  189  Mo. 
App.   72,  173   SW  1096. 

[c]  Verification  may  be  waived. 
Gray  r.  Graziani,  165  Ky.  771,  178  SW 
1070. 

fd]  Sufficiency  of  affidavit. — Detroit 
Automatic  Scale  Co.  v.  Torgeson,  36 
S.  D.  564,  156  NW  86. 
[e]  Verification  waived.  —  King  v. 
King,  182  Ky.  665,  207  SW  1. 
531-67  [a]  The  affidavit  of  an  at- 
torney, supporting  a  claim  against  a 
decedent's  estate,  is  sufficient  where 
it  states  that  claimant  is  a  corpora- 
tion, and  none  of  its  officers  reside  in 


the  county  (Empire  State  M.  Co.  ft 
Mitchell,  29  Mont.  55,  74  P  81),  or 
which  states  th^t  claimant  is  a  non- 
resident of  the  state  and  not  within 
the  state  to  verify  the  correctness  of 
the  claim.  Westinghouse  E.  &  Mfg.  Co. 
p.  Eobison,  42  Okl.  754,  142  P  1105. 
[b]  Verification  by  secretary  of  a  cor- 
poration is  sufficient.  Western  States 
Life.  Ins.  Co.  v.  Lockwood,  166  Cal. 
185,  135  P  496. 

531-68  Springer  v.  DeWolf,  193  111. 
App.  58,  60;  Chariton  N.  Bk.  v. 
Whicher,  163  la.  571,  145  NW  299; 
In  re  Howell's  Est.,  179  la.  969,  162 
NW  231;  Eule  v.  Carey,  178  la.  184, 
159  NW  699;  In  re  Davis'  Est.  (Minn.), 
171  NW  778;  In  re  Cushman,  177  App. 
Div.  127,  163  NYS  712. 
[a]  Notice  of  an  amendment  Is 
waived  by  going  to  trial  on  merits 
without  objection.  Coates  v.  Dunni- 
vant  (Mo.  App.),  182  SW  821. 
532-70  [a]  An  amendment  chang- 
ing name  of  claimant  is  allowable. 
Trustees  Presbyterian  Church  v.  Est. 
of  Paxton,  180  111.  App.  658. 
532-71  In  re  Kappelman's  Est.,  101 
Kan.  654,  168  P  876;  Merrill  v.  Began, 
117  Me.  182,  103  A  155;  In  re  Wil- 
liams' Est.,  47  Mont.  325,  132  P  421; 
Kenyon  v.  Hayhurst,  35  E.  I.  380,  87 
A  168.  See  Fragd  v.  Deemar,  175  111. 
App.  246,  where  executor's  claim  was 
filed  after  expiration  of  time, 
[a]  Allowance  by  the  court  not  dis- 
cretionary, but  a  matter  of  law.  In  re 
Donnell,  114  Me.  324,  96  A  230. 
532-73  Thompson  v.  Eomack,  174 
la.  155,  156  NW  310;  Duffey  v.  Kil- 
roe,  116  Miss.  7,  76  S  681. 

[a]  Notice  to  persons  interested. 
The  probate  court  is  not  required  to 
give  notice  to  parties  interested  before 
proceeding  to  examine  and  determine 
an  administrator's  claim.  It  may,  in 
its  discretion,  order  notice  to  be  given 
to  such  parties.  Kenyon  v.  Hayhurst, 
35  E.  I.  380,  87  A  168. 

[b]  Notice  of  claim  may  be  waived. 
Thompson  v.  Eomack,  174  la.  155,  156 
NW  310. 

[c]  When  administrator  is  required  to 
give  notice  to  legatees  of  the  filing  of 
a  personal  claim  against  the  estate. 
Taylor  v.  Marshall,  56  Colo.  214,  138 
P  25 

533-75  In  re  Howell's  Est.,  179  la. 
969,  162  NW  231. 
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[a]  A  general  objection  may  be  suf- 
ficient against  a  claim  fundamentally 
defective.  Stockton  Sav.  Bank  v.  Me- 
Cown,  170  Cal.  600,  150  P  985. 
533-76  In  re  Mt.  Vernon  Trust  Co., 
175  App.  Div.  353,  161  NYS  1060. 
534-SO  In  re  Scholes'  Est.,  170  la. 
93,  152  NW  3. 

534-81  King  «.  Stott 's  Est.,  254  Mo. 
198,  162  SW  246. 

534-85  In  re  Scholes'  Est.,  170  la. 
93,  152  NW  3. 

535-87  Kenyon  v.  Hayhurst  35  E. 
I.  380,  87  A  168. 

[aj  From  an  allowance  of  part  of  a 
claim  an  appeal  may  be  taken.  Currie 
V.  Bennette,  108  Miss.  854,  67  S  484; 
Headers  v.  Gray,  60  Miss.  400,  45  Am 
Eep  414. 

[t]  As  to  what  court  appeal  may  be 
taken,  see  Kolb  v.  Stephens,  176  111. 
App.  391. 

535-90  In  re  Barnett's  Est.,  52  Okl. 
623,  153  P  653. 

535-91  White's  Admr.  i;.  White,  91 
Vt.  75,  99  A  305. 

536-92  [a]  One  of  several  admin- 
istrators may  perfect  the  appeal.  Kolb 
V.  Stephens,  176  111.  App.  391. 
537-96  [a]  Where  the  administra- 
tor has  not  refuse^  to  appeal  the  ob- 
jectors to  the  allowance'  of  the  claim 
have  no  right  to  appeal  even  though 
they  appeared  in  the  probate  court. 
Adams  v.  Murphy,  136  Minn.  471,  162 
NW  357. 

537-98  Kenyon  v.  Hayhurst,  35  E.  I. 
380,  87  A  168. 

[a]  As  to  itisanlty  being  ground  for 
relief  under  such  statute,  see  Kenyon  v, 
Hayhurst,  35  E.  I.  380,  87  A  168. 
537-99  [a]  Bond  not  necessary  to 
appeal  by  a  claimant  whose  claim  was 
allowed  in  part.  McKenzie  v.  Crow- 
ley, 119  Ark.  185,  177  SW  873. 
538-2  [a]  Notice  to  heir  unneces- 
sary. In  re  Koch's  Est.,  148  Wis.  548, 
134  NW  663. 

539-9  Trustees  Presby.  Church  v. 
Est.,  180  111.  App.  658;  Hamilton  v. 
Preston,  166  Ky.  61,  178  SW  1146. 
539-10  Keifler  Bros.  Co.  v.  Bank, 
105  Miss.  662,  63  S  189.  See  In  re 
Atkinson's  Est.,  86  N.  J.  Eq.  173,  98 
A  269. 

539-11  [a]  The  judgment  may  be 
amended  in  matter  of  form  after  ex- 
piration of  term.  Springer  v.  DeWolf, 
193  111.   App.   60. 


539-12  [a]  But  error  may  be  cor- 
rected on  appeal.  Hyde  v.  Honiter, 
175  Mo.  App.  583,  158  SW  83. 
540-16  Hoshall  v.  Brown,  102  Ark. 
114,  143  SW  1081;  Larimer  w  Snell, 
181  111.  App.  50. 

540-17  Massey  v.  Doke,  123  Ark. 
211,  185  SW  271; ,  Phipps  v.  Sappen- 
field,  54  Ind.  App.  139,  102  NE  841; 
Griflan  v.  Hovey,  179  Mich.  104,  146 
NW  210.  See  Ollis  v.  Bank  (Mo.  App.), 
20  SW  947;  Johnson  v.  Eutherford,  28 
N.  D.  87,  147  NW  390. 

[a]  An  ex  parte  settlement  of  admin- 
istration accounts  does  not  necessarily 
preclude  relief  in  equity  upon  a  claim 
not  reported  therein  or  presented. 
When  approved  such  settlement  is 
prima  facie  correct  only  in  so  far  as 
it  adjusts  the  accounts  to  the  date 
thereof.  American  Bank  &  Trust  Co., 
V.  Douglass,  75  W.  Va.  207,  83  SE  920. 
540-18  Murray  v.  Hawkins,  144  Ga. 
613,  87  SE  1068. 

541-22  [a]  Reference  to  commis- 
sioners.— ^TJnder  §54,  ch.  66,  Eev.  St., 
providing  for  appointment  of  commis- 
sioners to  decide  unjust  or  illegal 
claims,  a  party  has  no  option  to  main- 
tain a  suit  but  must  submit  his  claim 
to  the  commissioners,  whose  report  is 
final,  saving  the  right  of  appeal. 
Shurtleff  v.  Eedlou,  109  Me.  62,  82  A 
645.    See  Bates  v.  Ward,  49  Me.  87,  90. 

[b]  Be-reference  based  on  newly  dis- 
covered evidence  need  not  be  made 
where  there  was  a  total  failure  of  dili- 
gence to  produce  evidence  on  the  re- 
ference. Turner  v.  Young's  Exr.,  155 
Ky.  604,  169  SW  1165. 

541-24  [a]  Claim  of  administrator 
must  be  presented  to  -commissioners. 
In  re  Hayes'  Est.,  90  Vt.  286,  98  A  45. 
541-25  [a]  Presentation  before 
maturity. — ^International  Harv.  Co.  v. 
Champlin,  155  App.  Div.  847,  140  NYS 
842. 

542-36  [a]  The  court  may  set  aside 
its  confirmation  on  direct  application 
therefor.  In  re  Hayes'  Est.,  90  Vt. 
286,  98  A  45. 

543-39  Dicus  v.  Scherer,  277  111. 
168,  115  NE  161;  In  re  Noe's  Est., 
157  NYS  681;  Crehore  v.  Eegistrar,  22 
P.  E.  30. 

[a]  A  private  sale  of  the  decedent's 
lands  without  an  order  of  the  court  is 
invalid.  Gibbs  v.  Singfield,  115  Ark. 
385,  171  SW  144. 
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543-40      [a]      Proceeding    statutory. 

(1)  A  proceeding  by  administrator  to 
sell  realty  to  pay  debts  is  purely  stat- 
utory and  did  not  exist  at  common 
law.  Therens  v.  Therens,  267  111.  592, 
108  NE  712;  Burr  v.  Bloemer,  174  111. 
638,  51  NE  821;  ^♦hitman  v.  Fisher,  74 
111.  147.  (2)  Statutory  provisions 
must  be  strictly  construed  in  order  to 
justify  sale.  In  re  Roberts,  214  N.  Y. 
369,  108  NE  562;  Kingsland  v.  Mur- 
ray, 133  N.  Y.  170,  30  NE  845. 
[b]  In  rem. — Proceeding  for  sale  of 
real  estate  is  one  in  rem.  Goodwin  v. 
Sims,  86  Ala.  102,  5  S  587,  11  AmSt 
21;  Johnson  v.  Beazley,  65  Mo.  250,  27 
AmEep  276;  Shane  v.  P.,  25  N.  D.  188, 
141  NW  737.  Comp. — Stadelman  v. 
Miner,  83  Or.  348,  155  P  708,  163  P 
585,   983. 

543-41     Therens  v.  Therens,  267  111. 
592,  108  NE  712;     Puckett  v.  Wynns, 
132  Tenn.   513,   178  SW  1184. 
544-45     Eussell  v.  Gold's  Est.   (Mo. 
App.),  195  SW  757. 
545-47      [a]      Seven    years'    limlta.- 
tion. — Petition  will  be  barred  by  lach- 
es unless  filed  within  seven  years  un- 
less   good   reason    is   given    for    delav. 
Goetz    V.    Wenzel,    177    111.    App.    484; 
Fowler  v.  Gordon,  174  111.  App.  427. 
547-55     Stoughton  v.  Liscomb,  39  E. 
I.  489,  98  A  183. 

547-56     Nebel  v.  Bockhorst,  186  Mo. 
App.   499,   172   SW  452. 
547-58     In  re  Price's  Est.   (Minn.), 
162  NW  454. 

548-59  Dicus  v.  Scherer,  277  111. 
168,  115   NE   161. 

548-62  Nation  v.  Green  (Ind.  App.), 
114   NE   895. 

549-70  [a]  Jurisdictional  facts. 
A  proceeding  for  sale  is  a  distinct  pro- 
ceeding though  sale  occurs  in  the  gen- 
eral course  of  administration,  and  the 
petition  must  allege  jurisdictional 
facts.  Eucker  v.  R.  Co.,  176  Ala.  456, 
58  S  465;  Pinnacle  Gold  Min.  Co.  v. 
Popst,  54  Colo.  451,  131  P  413. 
[b]  Where  necessity  for  sale  is  not 
alleged,  the  omission  is  cured  by  a 
judgment  granting  leave  to  sue.  Lara- 
more  V.  Dudley,  145  Ga.  102,  88  SE 
682. 

550-73  Alvarez  v.  Warner  (Ala.), 
77  8  344. 

[a]  Failure  of  petition  to  name  credi- 
tors and  give  nature  and  amounts  of 
their  claims,  is  not  such  insufficiency 
as  will  deprive  court  of  jurisdiction. 


Puckett  V.  Wynns,  132  Tenn.  513,  178 
SW  1184. 

551-76  Alvarez  v.  Warner  (Ala.),  77 
S  344;  Strom  v.  Wood,  100  Kan.  556, 
164  P  1100. 

552-78  Eucker  v.  Coal,  I.  &  B.  Co., 
176  Ala.  456,  58  S  465. 
552-79  Alvarez  v.  Warner  (Ala.), 
77  S  344;  Rueker  v.  Coal,  I.  &  E.  Co., 
176  Ala.  456,  58  S  465. 
[a]  Sale  of  land  in  another  state. 
See  P.  V.  Parker,  54  Colo.  604,  132  P 
56. 

554-82  [a]  Verification  by  attor- 
ney is  sufficient.  In  re  Eeed,  214  N. 
Y.  383,  108  NE  565. 
554-85  Iiaramore  v.  Dudley,  145  Ga. 
102,  88  SE  682;  Puckett  v.  Wynne, 
132  Tenn.  513,  178  SW  1184. 

[a]  Effect  of  amendment. — See  Fow- 
ler V.  Gordon,  174  111.  App.  427. 
554-86      [a]     Notice    insutaclent. 
Blain  i;.   Dean,   160   la.   708,   142  NW 
418. 

[b]  By  publication  of  citation  to  part 
and  personal  service  as  to  other  intst- 
ested  parties  the  court  acquires  juris- 
diction to  order  sale  by  executor.  In 
re  Marks'  Est.,  81  Or.  632.  160  P  540. 

[c]  Publication  by  petitioner  of  cita- 
tion without  an  order  of  court  there- 
for does  not  affect  service.  In  re 
Reed,  218  N.  Y.  711,  113  NE  254. 

[d]  Where  minor  children  were  not 
properly  served  and  did  not  make  de- 
fense, the  sale  and  judgment  under 
which  it  was  made  are  voidable,  sub- 
ject to  be  defeated  by  proper  proceed- 
ings to  set  it  aside.  Hatfield  v.  Eich- 
mond,  161  Ky.  352,  170  SW  951. 
555-87  Miles  v.  Meade,  191  Ala.  80, 
67.  S  1012. 

555-88  [a]  When  sufficiency  of  ser- 
vice Is  not  questioned  below,  the  ques- 
tion cannot  be  raised  on  appeal  that 
citation  was  not  served  as  required  by 
statute.  In  re  Eeed,  171  App.  Div. 
21,  156  NYS  944. 

556-93  See  Giles  v.  Kennedy,  221 
Mass.  262,  108  NE  940. 
557-98  Hicks  v.  Watson,  258  Mo. 
425,  167  SW  533;  Norton  v.  Eeed,  253 
Mo.  236,  161  SW  842;  In  re  Smart's 
Est.,  93  Misc.  402,  157  NYS  143;  Sta- 
delman V.  Miner,  83  Or.  348,  155  P 
708,  163  P  585,  983. 
[a]  Notice  by  publication  insufficient 
on  resident  heirs.  There  must  be  per- 
sonal service  under  Eev.  St.  1909,  §152. 
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Jackson  v.  Johnson,  248  Mo.  680,  151 
SW  759. 

[b]  Issuance  of  notice. — Notice  need 
not  be  by  citation  from  the  ordinary, 
but  may  be  signed  by  the  administra- 
tor. Nixon  V.  Lehman,  137  Ga.  516, 
73  SE  747. 

557-99  [a]  Opportunity  to  be  heard. 
Interested  parties  have  a  right  to  be 
heard  either  before  or  after  the  ap- 
plication is  made  to  the  court  to  sell. 
Randall  v.  Gray,  80  N.  J.  Eq.  13,  83 
A  482. 

558-4  [a]  Answer  by  heirs  resist- 
ing application  and  pleading  fraud  and 
collusion  must  set  out  the  facts  con- 
stituting such  with  sufficient  fullness 
to  apprise  other  party  of  what  he  will 
be  called  upon  to  answer.  Best  v. 
Best,  161  N.  C.  513,  77  SE  762. 
558-6  [a]  Nonexistence  or  extin- 
gulslunent  of  debts  is  defense  to  ap- 
plication to  sell.  Alvarez  v.  Warner 
(Ala.),  77  S  344. 

559-8  Hurlbut  v.  Talbot,  273  111. 
299,  112  NE  693. 

560-18  Robinson  v.  Martin,  It)3 
Miss.  733,  60  S  769. 
561-28  [a]  In  Connecticut  under 
Gen.  St.,  1902,  §353,  the  court  may  in 
its  discretion,  order  the  sale  of  real 
estate  whether  needed  to  pay  debts  or 
not,  whenever  it  is  advantageous  to  do 
so.  Appeal  of  Candee,  87  Conn.  85, 
86  A  758;  Phelan  v.  Elbin,  84  Conn. 
208,  213,  79  A  187. 
562-32  [a]  Clerk  of  court  may 
grant  orders  of  sale  in  absence  of 
judge.  See  Hibernian  Bank  &  Tr.  Co. 
V.  Whitney,  130  La.  817,  68  S  583. 
562-37  Walton  v.  Busby,  144  Ga.  45, 
85  SE  1054. 

563-38  In  re  Marks'  Est.,  81  Or. 
632,  160  P  540. 

563-41  [a]  Property  subject  to 
sale.  See  In  re  Bragg 's  Est.,  166  Cal. 
103,  134  P  1140. 

563-43  [a]  Failure  to  fix  a  mini- 
mum price  is  not  a  defect  which  im- 
pairs title  of  purchaser,  where  pro- 
ceedings conformed  to  statute  in  all 
other  respects.  Burch  v.  Trust  Co.,  14 
0.  C.  C.  (NS)  346. 
565-51  Lee  v.  Lee,  196  Ala.  522,  72 
S  24;  Laramore  v.  Dudley,  145  Ga.  102, 
88  SE  682;  Stone  v.  Elliott,  182  Ind. 
454,  106  NE  710;  Doran  v.  Kennedy, 
122  Minn.  1,  141  NW  851;  Barter  v. 
Petty,  266  Mo.  296,  181  SW  39;  Wil- 
son V.   Wilson,   255   Mo.   528,    164   SW 


561;  Shane  v.  P.,  25  N.  D.  188,  141 
NW  737  (an  attempt  to  have_  declared 
void  a  sale  made  by  an  administrator 
and  the  decree  authorizing  same,  even 
though  made  in  form  of  an  action  to 
quiet  title  is  a  collateral  attack); 
Teaton  v.  Barnhart,  78  Or.  249,  150  P 
742,  152  P  1192;  Puckett  v.  Wynns, 
132  Tenn.  513,  178  SW  1184. 

[a]  Where  no  jurisdiction. — See  Pin- 
nacle Gold  Min.  Co.  v.  Popst,  54  Colo. 
451,  131  P  413. 

[b]  Questioning  the  Identity  of  land 
sold  under  decree  of  probate  court,  is 
not  a  collateral  attack.  Ault  v.  Claik, 
62   Ind.   App.   55,   112   NE  843. 

[c]  Collateral  impeacluuent  for  defect 
of  party  cannot  be  made.  Saunders  v. 
Terry,  116  Va.  495,  82  SB  68. 
566-52  Rucker  v.  Coal,  I.  &  R.  Co., 
176  Ala.  456,  58  S  465:  Pinnacle  Gold 
Min.  Co.  V.  Popst,  54  Colo.  451,  131  P 
413. 

[a]  Sale  of  land  at  private  Instead  of 
public  sale.  See  Sheffey  v.  Davis  Col- 
liery Co.,  219  Fed.  465,  135  CCA  177. 

[b]  Irregularity  In  description  at 
property.  Cathro  v.  McArthur,  30  ND 
337,   152  NW   686. 

567-56  Puckett  v.  Wynns,  132  Tenn. 
513,  178  SW  1184. 

567-57  Hoshall  v.  Brown,  102  Ark. 
114,  143  SW  1081;  Saunders  v.  Terry, 
116  Va.  495,  82  SE  68. 
[a]  Recital  in  order  that  publication 
had  been  duly  made  is  presumed  to  be 
a  fact  in  absence  of  showing  to  con- 
trary. Hicka  V.  Watson,  258  Mo.  425, 
167   SW   533. 

568-59  [a]  Irregularities  In  the 
sale — not  ground  for  attacking  it. 
Ramey  v.  Francis,  Day  &  Co.,  169  Ky. 
469,  184  SW  380. 

568-60  Dow  V.  Lillie,  26  N.  D.  512, 
144  NW  1082. 

[a]  Appeal  will  be  dismissed  when 
administrator  is  not  made  a  party 
thereto  within  statutory  period.  In 
re  MeCann's  Est.,  51  Okl.  187,  151  P 
887. 

568-62  Nation  v.  Green  (Ind.  App.), 
114  NE  895. 

[aj  Holder  of  mortgage  on  intestate's 
unmeumbered  realty,  placed  by  widow 
after  his  death  cannot  appeal.  Giles 
r.  Kenney,  221  Mass.  262,  108  NE  940. 
569-65  [a]  As  to  liability  of  sure- 
ties, see  P.  V.  Parker,  54  Colo.  604,  132 
P  56. 
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570-75      [a]      Where    record    entry 

does  not  show  to  whom  sale  was  made, 

nor   a  description  of  the   land   sold  it 

will   be   presumed    that   the   purchaser 

was  the  person  to  whom  the  deed  was 

made.     Hicks  v.  Watson,  258  Mo.  425, 

167  SW  533. 

571-80     [a]     Heirs  may  move  to  set 

aside   confirmation  of   sale  but  not  an 

administrator.     Golden 's   Est.,    56    Pa. 

Super.  300. 

572-86     In  re  Scott's  Est.,  172  Cal. 

485,  157  P  242;    Henry  v.  Hilliard,  170 

N.  C.  578,  87  SB   509. 

572-92     Ramey   v.   Francis,     Day    & 

Co,,  169  Ky.  469,  184  SW  380. 

[a]    Purchaser  at  sale  necessary  party 

to     the     appeal.       Stone     v.     Myrtle's 

Admr.,  148  Ky.  57,  146  SW  20. 

573-94     Ennls  v.  Cator   (Tex.  Civ.), 

174  SW  947. 

[a]  An  order  setting  aside  an  order 
of  confirmation  of  sale  is  appealable. 
In  re  West's  Est.,  162  Cal.  352,  122  P 
953. 

573-96     McDonald  v.  McDaniel,  242 
Mo.   172,  145  SW  452. 
573-97     Ennis  v.   Cator   (Tex.  Civ.), 
174  SW  947.  ■' 

574-98  Lundy  v.  Lundy,  141  ^a. 
387,  81  SE  129;  McMeen  v.  Grant, 
268  111.,  64,  108  NE  677. 
574-99  [a]  In  Wisconsin  under 
§3918,  St.,  1898,  action  to  set  aside 
sale  must  be  brought  within  five  years. 
Keilly  v.  Severson,  149  Wis.  251,  135 
NW   875. 

[b]  One  year  after  discovery  of  fraud. 
Kerlec  V.  Land  Co.,  130  La.  Ill,  57 
S  647. 

[c]  A  married  woman  is  not  relieved 
from  the  statutory  bar  of  five  years. 
Martin  v.  Conner,  115  Ark.  359,  171 
SW  125. 

574-2  Davidson  v.  Buchanan,  164 
App.  Div.  362,  149  NYS  640. 
575-5  [a]  Absence  of  notice  of  ap- 
plication to  sell. — A  sale  made  on  pe- 
tition in  substantial  compliance  ■p'ith 
statute,  though  no  notice  given  of  ap- 
plication to  sell,  will  not  be  set  aside 
in  a  direct  proceeding  unless  there  is 
actual  fraud  or  there  exists  some  other 
ground  of  acknowledged  equity  juris- 
diction. Steele  v.  Kelley,  32  Okl.  547, 
122  P  934. 

575-6  Keilly  v.  Severson,  149  Wis. 
251,  135  NW  875.  See  Goellner  v. 
Goellner   (Mo,  App.),  178  SW  229. 


575-7  Harrod  v.  Harrod,  167  Ky. 
308,  180  SW  797;  Chastain  v.  Pender, 
52  Okl.  133,  152  P  833;  Bowsman  v. 
Anderson,  62  Or.  431,  123  P  1092,  125 
P  270. 

[a]  Sale  by  administratrix  to  hus- 
band.— Broadhurst  v.  Hill,  137  Ga.  833, 
74  SE  422. 

[b]  Rule  does  not  extend  to  sale  to 
administrator's  son-.  Fairburn  Bkg. 
Co.  V.  Summerlin,  144  Ga.  31,  85  SE 
1007. 

576-8      See  Maddoeks  v.  Keene,  114 
Me.  469,  96  A  785. 
576-9       Davidson    v.    Buchanan,    164 
App.  Div.  352,  149  NYS  640. 

[a]      An  averment  of  inadequacy  of 
price  with  intent  to  defraud  is  an  al- 
legation of  fact  and  not  a  conclusion 
of  law.    Wetmore  &  Morse  Granite  Co. 
V.  Sertoli,  87  Vt  257,  88  A  898. 
576-10      Davidson  v.  Buchanan,  164 
App.  Div.  352,  149  NYS  640. 
577-13      Long  v.  Hoffman,  103  Ark. 
574,  148  SW   245;      Harrod  v.  Harrod, 
167   Ky.   308,   180   SW   797;   Barter  v. 
Petty,  266  Mo.  296,  181  SW  39. 
577-14      Pin«acle   Gold   Min.   Co.  v. 
Popst,  54  Colo.  451,  131  P  413;  Lara- 
more   t:   Dudley,   145    Ga.    102,  88  SE 
682. 

577-15  Phillips  V.  Denton,  158  N.  C. 
299,  73   SE   1006. 

577-19  In  re  Anderson,  95  Misc.  79, 
160   NYS   509. 

579-23     Williams  v.  Cobb,  219  Fed. 
663,  134  CCA  217;  In  re  Gay,  5  Mass. 
419;     Leitch  v.  Wells,  48  N.  Y.  585. 
580-31     Rucker  v.  Coal,  I.  &  B.  Co., 
176  Ala.  456,  58  S  465. 
[a]     As  to  effect  of  decree,  see  Koch 
V.  Feick,  81  N.  J.  Eq.  120,  86  A  67. 
581-39       [a]       Secured     clalmantsL 
Creditor,    who    has    security    for    his 
claim,    should    present    his    claim    and 
notify  the  commissioners  of  his  secur- 
ity.    Wagner  v.  Ins.  Co.,  88  Conn.  536, 
91  A  1012. 

583-51  Wagner  v.  Ins.  Co.,  88  Conn. 
536,  91  A  1012. 

583-53  Wagner  v.  Ins.  Co.,  88  Conn. 
536,  91  A  1012. 

584-60     Stockwell  v.  Beid's  Est.,  170 
Mich.    476,   136    NW   476. 
588-79      See   Harmon   v.   Sweet,   221 
Mass.  587.  109  NE  942. 
589-82     In  re  Huber's  Est.,  249  Pa. 
90,  94  A  656. 
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[a]  Contingent  interest  is  enough. 
Bearse  v.  Brown,  167  App.  Div.  415, 
153  NTS  514. 

[b]  Party'wlio  has  assigned  his  inter- 
est in  the  estate,  is  not  entitled  to 
bring  action  to  compel  an  accounting. 
In  re  Trainor's  Estate,  171  N.  Y.  S. 
955. 

589-83  Eositzke  v.  Meyer,  159  NYS 
464;  In  re  Wood,  170  App.  Div.  533, 
156  NYS  810. 

589-84  [a]  Where  twenty-six  years 
elapsed  before  bringing  the  suit  and 
all  legacies  have  been  paid  the  cestui 
que  trust  under  will  may  bring  the  ac- 
tion in  his  own  name  without  inter- 
vention of  an  ancillary  administrator. 
U.  S.  Trust  Co.  V.  Saving  &  Tr.  Co.,  37 
App.  Cas.  (D.  C.)  296. 
590-86  Yaiden  v.  Edsou,  85  N.  J. 
Eq.  65,  98  A  635. 

590-88  [a]  Creditor  of  distributee 
may  not  compel  administrator  to  ac- 
count. In  re  Witt's  Est.,  141  NYS 
179. 

591-91  Hocking  Valley  Ey.  Co.  v. 
White,  87  O.  St.  413,  101  NE  354,  Ann- 
Casl914A,  190;  In  re  Huber's  Est., 
249  Pa.  90,  94  A  556.  But  see  Lawson 
V.  Burgee,  121  Md.  114,  88  A  121. 
591-92  [a]  A  petition  before  the 
statutory  period  has  run  is  premature. 
Field  V.  Brantley,  144  Ga.  55,  86  SE 
245. 

[b]  Mere  lapse  of  time  is  no  bar  to 
remedy  of  an  accounting.  In  re  Wat- 
son, 163  App.  Div.  41,  148  NYS  525. 
But  see  Norris  v.  Burnett,  108  Miss. 
407,  66  S  332;  Comans  v.  Tapley,  101 
Miss.  203,  57.  S  567,  AnnCasl914B,  307. 
592-94  See  Metropolitan  Trust  Co. 
V.  StaJlo,  166  App.  Div.  639,  649,  152 
NYS  173,  183. 

[a]  A  debtor  of  the  estate  should  not 
be  joined.  In  re  Kenny,  92  Misc.  330, 
156  NYS  827. 

[b]  Legatees  and  next  of  kin  must  be 
cited  even  though  they  may  have  as- 
signed their  interests.  In  re  Joslin's 
Est.,  74  Misc.  332,   134  NYS   229. 

[c]  Other  legatees  may  intervene 
when  one  legatee  asserts  a  claim 
against  the  estate  dependent  upon  the 
construction  of  the  will.  Hanvy  v. 
Moore,  140  Ga.  691,  79  SE  772. 
592-95  [a]  Sureties  should  be  noti- 
fied. Steinert  v.  Van  Aken,  165  App. 
Div.  206,   150   NYS'  525. 

592-96  [a]  What  constitutes  the 
pleadings. — (1)     The    written    petition 


of  the  executors  for  an  accounting, 
their  accounts  accompanying  the  same 
together  with  the  objections  constitut- 
ing the  answer  to  the  petition  and  ac- 
count, are  the  pleadings.  In  re  Hearns, 
214  N.  Y.  426,  108  NE  816.  (2)  Cita- 
tion is  all  the  pleading  necessary 
where  proceeding  originates  in  the 
court  of  ordinary  under  Civ.  Code, 
§4073.  Lyons'  v.  Armstrong,  142  Ga. 
257,  82  SE  651. 

593-2  [a]  Conclusions.  —  Averment 
in  answer  that  the  executor  had  re- 
pudiated the  trust  is  a  conclusion  of 
law.  In  re  Watson,  163  App.  Div.  41, 
148  NYS  625. 

593-4  In  re  Joslin's  Est.,  74  Misc. 
332,  134  NYS  229. 

[a]  Not  until  petition  filed.  —  Inas- 
much as  the  presentation  of  petition 
gives  court  jurisdiction,  no  citation 
can  issue  until  petition  has  been  pre- 
sented. In  re  Joslin's  Est.,  74  Misc. 
332,  134  NYS  229. 

595-12  Opitz  V.  Morgan,  68  Fla. 
469,  67  S  67;  Strickland  v.  Strickland, 
147  Ga.  494,  94  SE  766. 

[a]  Eemoval  from  probate  court. 
Matter  of  settlement  may  be  removed 
from  probate  court  to  court  of  equity. 
Newell  V.  Bradford,  187  Ala.  251,  65 
S  800. 

[b]  In  New  York  the  supreme  court 
and  surrogate's  court  have  concurrent 
jurisdiction,  yet  the  former  will  refuse 
to  exercise  such  unless  special  circum- 
stances exist  preventing  the  surro- 
gate's  court  from  granting  full  relief 
or  where  justice  requires  it.  Utica 
Trust  &  D.  Co.  V.  Thompson,  87  Misc. 
31,    149   NYS   392. 

595-13  Allen  v.  Hunt,  213  Mass. 
276,  100  NE  552;  Brooks  v.  Hargrave, 
179  Mich.  136,  146  NW  325. 
596-15  [a]  Action  in  equity  by  ad- 
ministrator to  have  account  settled 
and  conflicting  claims  adjudicated. — 
Where  the  administrator  at  the  time 
of  its  appointment  was  also  a  credi- 
tor of  the  estate  holding  collateral 
security  for  its  debt,  and  has  sold 
such  collateral  and  holds  the  proceeds 
and  other  securities  as  to  which  ad- 
verse claims  of  ownership  were  made 
by  others,  it  was  held  that  the,  ad- 
ministrator might  properly  bring  a 
single  action  to  have  all  the  rights 
and  claims  in  "the  property  adjusted 
and  its  account  settled,  making  such 
third  parties  and  the  beneficiaries  of 
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the  estate  parties  to  the  action.  _  The 
plaintiff  sued  both  as  an  individual 
and  as  representative.  A  demurrer 
for  misjoinder  of  causes  and  of  parties 
was  held  properly  overruled.  Metro- 
politan Trust  Co.  V.  Stallo,  166  App. 
Div.  639,  649,  152  NYS  173,  183. 
597-20  [a]  Residuary  legatees 
should  be  made  parties.  Nelson  v.  Er- 
rickson,  81  N.  J.  Eq.  226,  87  A  116. 
599-30  [a]  The  personal  represen- 
tative of  a  deceased  administrator 
may  prepare  and  present  the  account. 
Cook  V.  Titcomb,  115  Me.  38,  97  A  133; 
Weston  V.  Cong.  Church,  77  N.  H.  576, 
.  95  A  146. 
599-31  In  re  Irwin,  100  Misc.  348, 
165  NYS  697. 

602-48  [a]  The  account  and  the 
objections  thereto  constitute  the  plead- 
ings. In  re  Bielby's  Est.,  91  Misc. 
353,  155  NYS  133. 

603-50  In  re  Bielby's  Est.,  91  Misc. 
353,  155  NYS  133. 

603-51  In  re  Lucas'  Eat.,  92  Misc. 
85,  155  NYS  1017. 

[a]  Fraud  and  collusion. — ^It  is  com- 
petent for  a  beneficiary  to  include  in 
his  objections  a  charge  of  fraud  and 
collusion  against  an  administrator  in 
the  establishment  of  a  claim  against 
the  estate,  and  to  ask  that  the  amount 
be  charged  against  administrator.  In 
re  Miller's  Est.,  169  la.  24,  149  NW 
227,  LRA1915C,  736. 
604-53  [a]  Claim  of  executors  to 
personal  property  may  be  determined 
on  settlement  of  account.  Weston  v. 
Cong.  Church,  77  N.  H.  576,  95  A  146. 
604-55  Butler  v.  Bocock,  160  111. 
App.   501. 

605-58     [a]     Surrogate  may  adjourn 
proceeding  for  an  accounting  although 
no  one  appeared  to   oppose   it  on  the 
return  day.    In  re  Broderick,  163  App. 
Div.  91,  148  NYS  541. 
605-62     [a]     The  court  should  grant 
a  further  hearing,  after  the  close   of 
the    evidence    and    argument,    in    the 
interest   of  justice.     In   re   Scott,   173 
App.  Div.  270,  156  NYS  960. 
605-63    In  re  Atkinson's  Est.,  86  N. 
J.  Eq.  173,  98  A  269. 
[a]     But  not  where  correctness  is  not 
specifically    denied.      In     re     Bielby's 
Est.,  91  Misc.  353,  155  NYS  133. 
607-69     [a]     Where  report  is  incom- 
plete in  that  it  does  not  disclose  theory 
upon    which    various    items    were    al- 
lowed    it     may    be     recommitted    for 


further  findings'  ^nd  report.  Matter 
of  Schroeder,  113  App.  Div.  204,  213, 
99  NYS  176;  In  re  Watson,  86  Misc. 
588,  148  NYS  902,  aff.  165  App.  Div. 
252,  150  NYS  776. 

608-73    But  see  In  re  Dunham's  Est., 
94  Misc.  550,  160  NTS  217. 
609-79      In    re    Raleigh's    Est.,    48 
Utah  128,  158  P  705. 

[a]  Decree  settling  accounts  trill  not 
be  held  open  Indefinitely  because  of 
failure  of  legatee  to  establish  right  to 
a  legacy.  In  re  Harper's  Est.,  159 
NYS  532. 

[b]  While  a  claim  against  the  estate 
is  in  litigation  in  other  courts  of  con- 
current jurisdiction  no  settlement  can 
be  declared.  8.  v.  Holtcamp,  266  Mo. 
347,  :i^Sl  SW  1007. 

610-80  See  In  re  Wilson's  Est.,  98 
Neb.  852,  154  NW  717. 
611-86  Medley  v.  Shipes,  177  Ala. 
94,  58  S  304;  Harter  Co.  v.  Geisel,  18 
Cal.  App.  282,  122  P  1094;  Barnum  v. 
Eallihan,  63  Ind.  App.  349,  112  NE 
561;  Wyatt  v.  Wilhite,  192  Mo.  App. 
551,  183  SW  1107;  Einstein  v.  Stroth- 
er  (Mo.  App.),  182  SW  122;  Crump  v. 
Hart,  189  Mo.  App.  572,  176  SW  1Q89; 
Cagney  v.  Daly,  149  NYS  985.  But 
see  S.  V.  Holtcamp,  266  Mo.  347,  181 
SW  1007. 

612-87  Pickens  v.  Campbell,  98 
Kan.  518,  159  P  21;  Einstein  f. 
Strother  (Mo.  App.),  182  SW  122.  But 
see  TiirnbuU  v.  Buford,  119  Va.  304, 
89  SE  233. 

[a]  Review  can  be  had  in  equity 
where  executor's  report  is  so  imper- 
fect, partial,  and  misleading  as  to 
amount  to  a  fraud  in  law,  notwith- 
standing prior  approval  by  probate 
court.  Candelaria  v.  Miera,  17  N.  M. 
107,  134  P  829. 

613-88       Einstein    v.-  Strother    (Mo. 
App.),   182  SW  122. 
613-89     See  BennStt  v.  Piatt,  85  N. 
J.  Eq.  436,  96  A  482. 

[a]  A  court  of  equity  has  no  power, 
as  a  general  rule,  to  audit  a  claim 
against  an  estate;  Yalomstein  i;.  Ya- 
lomstein,  190  Mich.  615,  157  NW  372. 

[b]  Suf&cient  grounds.  See  Morgan 
V.  Gaiter,  182  Ala.  322,  62  S  731. 
614-91  In  re  Morris'  Est.,  86  N.  J. 
Eq.  161,  97  A  284;  Bennett  v.  Piatt, 
85  N.  J.  Eq.  436,  96  A  482;  Appeal 
of  Borland,  234  Pa.  280,  83  A  110. 
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614-92      [a]      Wlien    statutes    com- 
mence  to   run.     Pickens  v.   Campbell, 
98  Kan.  518,  159  P  21. 
616-2      Turnbull   v.   Buford,   119   Va. 
304,  89  SE  233. 

[a] .  Want  of  notice. — Bill  must  show 
that  plaintiff  had  not  received  statu- 
tory notice  and  was  not  present  at 
hearing,  or  it  will  be  presumed  on  ap- 
peal that  such  notice  had  been  given 
and  she  was  present.  Adams  v.  Walsh, 
190  Ala.  516,  67  8  432. 
617-4  Veysey  v.  Veysey,  86  Wash. 
553,  151  P  39. 

617-8  Malkus  v.  Bichardson,  124 
Md.  224,  92  A  474;  Gallagher  v.  Mar- 
tin, 102  Md.  115,  62  A  247;  Geesey  v. 
Geesey,  94  Md.  371,  51  A  36;  Hardt  v. 
Birely,  72  Md.  134,  19  A  606;  Gavin  v. 
Carlin,  55  Md.  530;  In  re  Est.  of 
Stratton,  46  Md.  551;  Seott  v.  Pox,  14 
Md.  ^388. 

618-9  McNally  v.  Hawkins,  163  Mo. 
App.  692,  147  SW  503. 
618-11  [a]  In  Massachusetts  under 
Eev.  Laws,  ch.  156,  §17,  St.,  1907,  eh. 
438,  where  account  is  settled  in  ab- 
sence of  one  adversely  interested  it 
may  be  opened,  in  the  discretion  of 
court,  at  any  time  within  six  months. 
Thompson  v.  De  Visser,  219  Mass.  40, 
106  NB  548. 

619-12  Malkus  v.  Bichardson,  124 
Md.  224,  92  A  474,  delay  of  two  years 
and  eight  months  not  fatal.  See  In  re 
Van  Wagoner's  Est.  (N.  J.  Eq.),  97  A 
893. 

619-13  [a]  Pennsylvania. — An  ac- 
count settled  and  confirmed  can  be  re- 
viewed only  for  error  of  law  apparent 
on  face  of  record  or  for  new  matter 
which  has  arisen  since  the  decree.  In 
re  Nixon's  Est.,  239  Pa.  270,  86  A 
849;  Cramp's  Appeal,  81  Pa.  90; 
Green's  Appeal,  59  Pa.  235. 
[b]  New  York. — Proof  that  one  of 
debts  had  not  been  paid  or  considered 
is  "other  sufficient  cause"  under 
§2481,  Code  Civ.  Proc,  for  modifica- 
tion of  decree.  In  re  Henry,  78  Misc. 
319,  139  NTS  690. 

620-18  Chandler  v.  Probate  Court, 
26  Ida.  173,  141  P  635. 
.  [a]  The  attorney  general  may  move 
under  §2481,  subd.  6,  to  reopen  decree 
of  surrogate  settling  accounts  on  the 
ground  of  fraud  and  collusion  even 
though  there  has  been  no  appeal  from 
decree.  In  re  Malone,  150  App.  Div. 
31,  134  NTS  496. 


621-21  In  re  Finok's  Est.,  171  NTS 
988. 

622-23       In    re    Baleigh's   Est.,     48 
Utah   128,   158   P   705. 
[a]   Mistakes  of  law  as  well  as  fact 
may  be  corrected.     In  re  Van  Wagon-  * 
er's  Est.   (N.  J.  Eq.),  97  A  893. 
623-28       Comp.    Turnbull   v.   Buford, 
119  Va.  304,  89  SE  233. 
[a]      Objections  to   claims   (1)    which 
had    been    allowed    and    approved    in 
previous   accountings   cannot   be  heard 
on    final    settlement    (In    re    Baleigh's 
Est.,    48    Utah    128,    158   P    705);    (2) 
unless  they  were  only  payments  upon 
account  of  a  final  sum  to  be  ascertained 
later.     In    re    Schoonover's    Est.,    250 
Pa.   353,  95  A  524. 

623-29  Himes  v.  Sharp,  123  Ark.  61, 
184  SW,  431. 

[a]  Order  that  building  be  erected 
by  administrator,  final.  Massey  v. 
Doke,  123  Ark.  211,  185  SW  271. 
624-30  Est.  of  Enos,  18  Haw.  542; 
Elton  V.  Lamb,  33  N.  D.  388,  157  NW 
288;  Mumford  v.  Eood,  39  S.  D.  276, 
164  NW  75. 

624-32  Est.  of  Enos,  18  Haw.  542. 
625-40  Sharp  v.  Himes,  129  Ark. 
327,  196  SW  131. 

625-42    Comp.    In  re  Heldman's  Est., 
151   App.   Div.  234,   135   NTS  143. 
[a]     A  co-executor. — Est.  of  Enos,  18 
Haw.  542. 

625-43  [a]  Bringing  In  adverse 
parties. — In  an  appeal  from  final  order 
settling  accounts  all  adverse  inter- 
ested parties  may  be  brought  in  and 
the  proceedings  organized  as  an  equit- 
able action  to  settle  all  the  issues.  The 
persons  appearing  may  be  arranged  as 
plaintiffs  and  defendants  according  to 
their  interests.  Cowie  v.  Strohmeyer, 
150  Wis.  401,  136  NW  956. 
626-45  Barnum  v.  Ballihan,  63  Ind. 
App.  349,  112  NE  561. 
626-46  In  re  Kramer's  Est.,  255  Pa. 
595,  100  A  447. 

627-47      In  re  Friedman's   Est.,  171 
Cal.  431,  153  P  918. 
628-52      In  re  Friedman's  , Est.,  171 
Cal.  431,  153  P  918.  s 

628-53  See  In  re  Boss'  Est.  (Cal.), 
182  P  303. 

628-56  [a]  Petition  jurisdictional. 
A  petition  for  distribution  is  necessary 
to  confer  jurisdiction.  Carter  v. 
Prahm,  31  S.  D.  379,  141  NW  370. 
629-57  See  In  re  Bobinson's  Est., 
156  App.  Div.  363,  141  NY6  47Q, 
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[a]  A  petition  for  final  settlement  is 

not  necessarily  a  petition  for  distribu- 
tion. Carter  v.  Frahm,  31  S.  D.  379, 
141   NW  370. 

[b]  Waiver  of  objections. — Where  ad- 
'ministrator  filed  an  amended  and  sup- 
plemental petition  asking  distribution 
of  entire  estate  to  himself,  and  it  was 
stipulated  in  court  that  the  matter  be 
submitted  upon  an  agreed  statement 
of  facts,  there  is  a  waiver  of  necessity 
of  filing  written  objections  to  amend- 
ed petition.  In  re  Davidson's  Est.,  21 
Cal.   App.   118,  131  P   67. 

630-61  Christianson  v.  King  County, 
203  Fed.  894,  122  CCA  188,  afE.  196 
Fed.  791;  Teynor  v.  Heible,  74  Wash. 
222,  133  P  1,  46  LBA  (NS)  1033. 
631-6S  Gallagher  v.  Martin,  102 
Md.  115,  62  A  247. 
[a]  There  can  be  no  distribution  to  a 
person  claiming  adversely  to  ^  the 
estate.  In  re  Wenks'  Est.,  171  Cal. 
607,  154  P  24. 

631-69  Gallagher  v.  Martin,  102  Md. 
115,   62  A   247. 

[a]  Jurisdiction  of  bequeathed  per- 
sonal property.  —  The  probate  c/ourt 
has  no  gurisdiction  of  the  distribution 
of  personal  property  passing  by  will. 
Pub.  St.,  1901,  eh.  196,  §6;  Stark  v. 
Winslow,  77  N.  H.  599,  92  A  733. 
631-70  In  re  Spreckels'  Est.,  165 
Cal.  597,  133  P  289. 
[a]  The  state  Is  an  interested  party, 
and  may  contest  claim  of  alleged  heir. 
The  object  of  hearing  is  to  determine 
confiieting  rights  of  claimants.  In  re 
McClellan's  Est.,  31  S.  D.  641,  141 
NW  965. 

631-71  [a]  Setting  off  distrib- 
utee's Indebtedness.  —  The  court  has 
authority  to  inquire  into  and  deter- 
mine the  indebtedness  of  the  distrib- 
utee to  the  estate  and  order  deduction 
of  same  from  his  share.  Stenson  v. 
Halvorson  Co.,  28  N.  D.  151,  147  NW 
i800. 

632-73  In  re  Ferry's  Est.,  241  Pa. 
354,  88  A  677. 

[a]  Effect  of  decree  of  distribution. 
See  Carter  v.  Frahm,  31  S.  D.  379,  141 
NW  370. 

[bj  Construction  of  decree. — See  In  re 
Spreckels'  Est.,  165  Cal.  597,  133  P 
289. 

633-74  Case  v.  Clark,  220  Mass.  344, 
107  NE  936. 

633-75  [a]  Equities  between  the 
legatees  should  not  be  summarily  dis- 


posed of  in  a  decree  of  distribution. 
Christman  v.  Christman's  Est.,  108 
Miss.  37,  66  S  285. 

633-80  In  re  Blaekinton's  Est.,  29 
Ida.  310,  158  P  492;  Savela  v.  Erick- 
son,  138  Minn.  93,  163  NW  1029. 
634-81  See  Leighton  v.  Bruce,  132 
Minn.  176,  156  NW  285. 
636-88  C.  A.  Burton  Mach.  Co.  v. 
Davies,  205  Fed.  141,  123  CCA  373; 
TJ.  S.  Fid.  &  Guar.  Co.  «.  Hodgins,  123 
Ark.  207,  185  SW  1092;  In  re  Schmier- 
er's  Est.,  168  Cal.  747,  145  P  99;  Lus- 
comb  V.  Fintzelberg,  162  Cal.  433,  123 
P  247;  Connolly  v.  Probate  Court,  25 
Ida.  35,  136  P  205;  S.  v.  Noll  (Mo. 
App.),  -189  SW  582;  Crump  v.  Hart, 
189  Mo.  App.  572,  176  SW  1089;  Sten- 
son V.  H&lvorson  Co.,  28  N.  D.  151, 
147  NW  800;  Steele  v.  Kelley,  32  Okl. 
547,  122  P  934;  In  re  Evans;  42  Utah 
282,  130  P  217,  rev.  22  Utah  336,  62 
P  913;  Meeker  v.  Waddle,  83  Wash. 
628,  145  P  967;  Krohn  v.  Hirsch,  81 
Wash.  222,  142  P  647;  In  re  Goss'  Est.; 
73  Wash.  330,  132  P  409;  Alaska  Bank, 
etc.  Co.  V.  Noyes,  64  Wash.  672,  117 
P  492. 

[a]  Where  decree  is  made  on  insufl- 
cient  notice  it  is  subject  to  collateral 
attack.  Teynor  v.  Heible,  74  Wash. 
222,  133  P  1,  46  LEA  (NS)  1033. 
636-90  Succession  of  Beems,  134  La. 
1033,  64  S  898;  Succession  of  Ames, 
33  La.  Ann.  1317;  Succession  of  Nich- 
olson, 5  La.  Ann.  358;  In  re  White's 
Est.,  249  Pa.  115,  94  A  470;  Bice  17. 
Braden,  243  Pa.  141,  89  A  877. 

[a]  Several  appeals  to  the  district 
court,  by  different  heirs,  on  the  same 
record,  should  be  settled  in  one  judg- 
ment. In  re  Blaekinton's  Est.,  29  Ida. 
310,  158  P  492. 

[b]  Bill  of  review. — Before  a  fund 
has  been  paid  out  under  a  decree  of 
distribution  a  bill  of  review  will  be 
granted  to  correct  mistakes  made. 
Where,  however,  a  fund  has  been  paid 
out  in  accordance  with  the  terms  of 
decree,  a  bill  of  review  will  not  lie 
as  a  matter  of  right,  but  only  where 
fraud  has  been  shown  to  have  induced 
the  decree.  In  re  White's  Est.,  249 
Pa.  115,  94  A  470. 

[c]  Action  pending  appeal. — ^Appeal 
from  order  denying  partial  distribu- 
tion suspends  court's  power  to  distrib- 
ute estate  pending  appeal.  In  re 
Spreckels'   Est.,   165  Cal.   597,  133  P 
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[d]  As  to  procedure  on  appeal,  see 
In  re  Peck's  Est.,  87  Vt.  194,  88  A 
568. 

[e]  As  to  scope  of  review,  see  Cort  v. 
Massie,  171   HI.  App.  123. 

B37-91  In  re  Boss'  Est.  (Cal.),  182 
F  303. 


DECI.ARATION    ANB    COMPLAINT 
641-5    Western  Const.   Co.   v.  Smith- 
meier  (Ind.  App.),  122  NE  429. 
641-8       S.   V.   Befining    Co.,    138   La. 
1005,  71  S  137. 

642-12  Hughes  v.  Ventilation  Co., 
102  Misc.  214,  168  NTS  641. 
[a]  Commencement  by  affidavit. — In 
action  of  replevin  in  a  United  States 
court  of  Indian  Territory,  ^n  af&davit 
was  filed,  but  no  separate  complaint, 
but  the  af5.davit  contained  the  essen- 
tials of  a  complaint.  It  was  held  that 
the  affidavit  should  be  treated  as  both 
an  affidavit  and  complaint,  and  that 
the  filing  of  the  same  and  issuance  of 
a  summons  constituted  the  commence- 
ment of  an  action.  Scott  v.  Iron 
Wa^ks  Co.,  31  Okl.  334,  122  P  186. 
643-18  Greenlee  County  v.  Cotey,  17 
Ariz.  542,  155  P  302;  Biordan  v.  By. 
Co.,  178  111.  App.  323;  Hughes  v.  Ven- 
tilation Co.,  102  Misc.  214,  168  NTS 
641. 

644-19    Alburn    v.    Burge,    186    Ind. 
559,   117   NE   257;    8.  v.  Befining   Co., 
138  La.  1005,  71  S  137. 
644-21       Birmingham,     etc.     Co.     v, 
Lawler,  11  Ala.  App.  534,  66  S  897. 
645-25      St.    Louis    Lightning    Bod 
Co.   V.   Johnsonj   18    Ga.   App.    190,   89 
SE  169,  cit.  6  Standabd  Peoc.  645. 
645-31     St.     Louis     Lightning     Bod 
Co.  V.  Johnson,  18  Ga.  App.  190,  89  SE 
169,  cit.  6  Standard  Pboc.  645. 
645-33     St.  Louis  Lightning  Bod  Co. 
V.  Johnson,   18    Ga.   App.    190,    89    SE 
169,  cit.   6  Standabd  Proc.   645. 
646-36     Harris  v.  Dev.  Co.,  63  Fla. 
175,  59  S  11. 

646-38       Chapman    v.    Atchison,    18 
Ga.  App.   317,   89   SE  344. 
648-49      Smith     v.     Colquitt      (Tex. 
Civ.),  144  SW  690. 

648-51  [a]  Amendments  to  supply 
omission  of  designation  of  parties.  St. 
Louis  Lightning  Bod  Co.  v.  Johnson, 
18  Ga.  App  190,  89  SE  169;  Georgia 
Fert.  &  O.  Co.  v.  Johnson,  18  Ga.  App. 
281,  89  SB  344, 


648-52  St.  Louis  Lightning  Bod  Go. 
V.  Johnson,  18  Ga.  App.  190,  89  SE 
169;  Voyles  v.  Hinds,  186  Ind.  38,  114 
NE  865;  Scott  v.  Iron  Works  Co.,  31 
Okl.  334,  122  P  186. 
649-53  Harrod  v.  Harrod,  167  Ky. 
308,  180  SW  797;  Bryant  v.  Mack, 
Stadler  &  Co.,  19  KyLBep  744,  41  SW 
774;  Bevill's  Heirs  v.  Claxon's  Heirs, 
12  Bush  (Ky.)  558. 
649-54  [a]  But  not  where  there  Is 
nothing  on  the  face  of  the  pleading  to 
justify  such  assumption.  Central  Ga. 
By.  Co.  V.  Carlock,  196  Ala.  659,  72 
S  261. 

649-55  [a]  The  improper  deslgna^ 
tion  in  the  caption  of  a  representative 
capacity  of  defendant  where  the  body 
of  the  petition  states  a  cause  of 
action  against  him  individually,  is  no 
ground  for  demurrer.  Clift  v.  Newell, 
104  Ky.  396,  47  SW  270. 
649-59  Fountain  v.  Pitt  County,  171 
N.  C.  113,  87  SE  990. 
[a]  The  omission  of  the  word  "the" 
before  the  name  of  a  corporation  is 
not  ground  for  abatment  for  mis- 
nomer. Culver  V.  B.  Co.  (Del.),  102 
A  980. 

650-67  [a]  A  mistake  in  the  cai)- 
tlon  as  to  official  designation  of  par- 
ties is  of  no  grave  consequence,  if  the 
allegations  in  the  body  of  it  show  with 
sufficient  certainty  the  real  capacity 
in  which  they  are  parties  to  the .  suit. 
Owens  V.  Dudley,  162  Cal.  422,  122  P 
1087. 

651-69  Fountain  v.  Pitt  County,  171 
N.  C.  113,  87  SE  990. 
651-70  Stubbs  v.  Bank,  12  Ga.  App. 
539,  77  SE  893;  San  Antonio  &  A.  P. 
By.  Co.  V.  Littleton  (Tex.  Civ.),  180 
SW    1194. 

[a]  Where  plaintiffs  are  described  as 
"B.  F.  H.  and  A.  V.  H.,  administra- 
trices of  P.  H.  H.,  deceased,"  in  the 
caption,  and  the  body  of  the  complaint 
describes  them  as  "plaiatiffs,"  with- 
out other  statement  of  the  capacity  in 
which  they  sue,  the  complaint  suffi- 
ciently shows  that  plaintiffs  sue  in 
their  representative  capacity  and  not 
as  individuals,  despite  the  omission  of 
the  word  "as"  in  the  caption.  Ala- 
bama City,  G.  &  A.  B.  Co.  v.  Heald, 
178  Ala.  636,  59  S  461. 
652-81  Culver  v.  E.  Co.  (Del.),  102 
A  980. 

fa]  A  designation  "Armour  Fertilizer 
Wortoi"    does   not    suffi,eiently    show 
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that  plaintiff  is  a  corporation  or  part- 
nership.    Hill  i;.  Fertilizer  Works,   14 
Ga.  App.   106,  80  SB  294. 
654-91       See    Poplin    v.   Brown,    200 
Mo.  App.  255,  205  SW  411. 
654-95       Stonegap     Colliery     Co.    v. 
HamUton,  119  Va.  271,  89  SE  305. 
656-7      Carroll   v.   Ins.   Co.,    28   Ida. 
466,  154  P  985. 

657-S     Walser  v.  Moran   (Nev.),  180 
P   492. 

658-9      Carroll  v.   Ins.   Co.,  28   Ida. 
466,  164  P  985. 

660-17  Greenlee  County  v.  Cotey, 
17  Ariz.  542,  155  P  302;  Ponoia  v. 
Eagle,  28  Ida.  60,  152  P  208. 
[a]  The  character  of  an  action  must 
be  measured  by  the  allegations  of  the 
complaint.  Hotchkin  v.  Imp. '  Co.,  67 
Wash.  206,  121  P  455. 
660-18  Williams  v.  Lyon,  181  Ala. 
531,  61  S  299;  Eikenberry  v.  Thorn, 
61  Ind.  App.  468,  112  NE  112;  Walser 
V.  Moran  (Nev.),  180  P  492;  Hendrix 
V.  By.  Co.,  162  N.  C.  9,  77  SE  1001; 
Smith  V.  Gardner,  37  Okl.  183,  131  P 
538. 

661-19  Templer  v.  Muncie  Lodge,  I 
O.  O.  F.,  50  Ind.  App.  324,  97  NE  546; 
Walrath  J?.  Ins.  Co.,  216  N.  Y.  220,  110 
NE  426;  Chatham  Estates  v.  Bank,  171 
N.  C.  579,  88  SE  783. 
661-20  Louisville  &  N.  E.  Co.  v. 
Williams  (Ala.),  74  S  382;  Williams  v. 
Grocery  Co.  (Fla.),  75  S  517;  Green  v. 
Bounds,  112  Miss.  252,  72  S  1001; 
Lester  v.  Hutson  (Tex.  Civ.),  167  SW 
321;  Stonegap  Colliery  Co.  v.  Hamil- 
ton, 119  Va.  271,  89  SE  305;  Smith 
V.  Driscoll,  94  Wash.  441,  162  P  572, 
LEA    1917C,    1128. 

661-21  Crandal)  E.  &  S.  Co.  v.  Tan- 
quary,  23  Colo.  App.  564,  130  P  1084; 
Sullivan  v.  Ey.  Co.,  156  Wis.  445,  146 
NW  506. 

[a]  Supporting  the  pleading  on  an- 
other theory.  —  Where  a.  pleading  is 
drawn  on  some  definite  theory  and  is 
insufficient  on  that  theory,  it  cannot 
be  held"  good  on  some  other  and  en- 
tirely inconsistent  theory,  though  it 
may  contain  some  averments  tending 
to  show  a  cause  of  action  on  such 
other  theory.  Miami  County  Bank  v. 
S,  61  Ind.  App.  628,  112  NE  389;  Mc- 
Glone  V.  Hauger,  56  Ind.  App.  243,  104 
NE  116;  Indiana  Life  Endowment  Co. 
)■.  Eeed,  54  Ind.  App.  450,  103  NE  77. 
662-23  Can-oil  v.  Ins.  Co.,  28  Ida. 
466,  154  P  985, 


662-26  Bates  v.  Bank,  21  Ida.  141, 
121  P  561;  Hicks  v.  Eupp,  49  Mont. 
40,  140  P  97;  Powers  v.  Mfg.  Co.,  162 
App.  Div.  806,  148  NYS  114;  Tuomey 
V.  Walsh,  160  App.  Div.  795,  145  NYS 
722;  Franke  v.  Nelson  Co.,  157  Wis. 
241,  147  NW  13. 

665-34  [a]  Counts  in  complaints  or 
declarations  should  inform  the  court 
and  the  defendant  whether  the  action 
is  in  case,  trespass,  assumpsit,  etc.,  in 
order  that  proper  defenses  may  be  in- 
terposed. Lawrence  v.  Seay,  179  Ala. 
386,  60  S  937. 

666-38      Abbott   v.   Textile   Co.,  162 
App.  Div.  405,  147  NYS  1031. 
666-39     Eeich  v.  Cochran,  162  App. 
Div.  619,  147  NYS  1090,  aff.  213  N.  Y. 
416,  107  NE  1029. 

667-42      Gogol   v.   E.    Co.,   226  Fed. 
224;     Pike  v.  Zadig,  171  Cal.  273,  152 
P   923.     See   3   Standard  Proo.  215. 
668-45     Bradley  v.  Ins.  Co.,  178  111. 
App.  524. 

668-48  Eeeves  v.  Lutz,  179  Mo.  App. 
61,   162    SW    280. 

669-50     Jackson  v.  Hot  Springs  Co., 
209  Fed.  979;    Wood  v.  Drainage  Dist.,  ' 
110  Ark.  416,  161  SW  1057;     Luckett 
V.  Hammond  (Ind.),  116  NE  81;  Pitts- 
'burg,  C.  C.  &  St.  L.  E.  Co.  v.  James 
(Ind.    App.),    114   NE    833;    Taylor   v. 
Frevert   (la.),  166  NW  474;     Graeber 
V.    Ehrgott,    182    App.    Div.    377,    169 
NYS  32;  Miglier  v.  Ins.  Co.,  102  Misc. 
461,   169  NYS  45;     Gallagher  «.  Hud- 
ford   Co.,   169   NYS   83;      Pederson  v. 
MUler,   37    N.    D.    580,    164   NW    101; 
Ehode  Island  Malleable  Iron  Works  v. 
Nut  Lock  Co.  (E.  I.),  103  A  1036. 
669-51       Friedlander    v.    Eapley,   38 
App.   Cas.    (D.   C.)    208;      Co-operative 
Sanitary  B.  Co.  i;.  Shields,  71  Fla.  110, 
70    8    934;       Interstate    Lumb.   Co.   v. 
Fife,   70  Fla.   178,   69   S   715;   Bradley 
V.  Ins.  Co.,  178  111.  App.  524;  Book  «. 
E.  Co.,  182  la.  227,  165  NW  419;  Eed- 
field  V.  Piano  Co.  (la.),  165  NW  365; 
Frisbee  v.  Ins.  Co.,  223  Mass.  159,  111 
NE    850;       Brown    v.    Vicksburg;   108 
Miss.   510,   66  S  983;   Smith  v.  Stone, 
21  Wyo.  62,  128  P  612. 
670-52     Schlinke  v.  De  Witt  Connty 
(Tex.  Civ.),  145  SW  660. 
670-54      Greenlee    County  v.   Cotey, 
17  Ariz.  542,  155  P  302;    Carroll  v.  Ins. 
Co.,  28  Ida.  466,  154  P  985;  American 
Express  Co.  v.  S.,  138  Md,  72,  103  A 
96. 
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670-55  Jackson  v.  Hot  Springs  Co., 
213  Fed.  969,  130  CCA  375;  Phoenix 
Lumber  Co.  v.  Eegents,  197  Fed.  425; 
Graveling  v.  Chambers  (Pla.),  74  S 
511;  Atlantic  C.  L.  E.  Co.  v.  Holli- 
day  (Fla.),  74  S  479;  Warfield  v. 
Hepburn,  62  Pla.  409,  418,  57  S  618; 
Bradley  v.  Ins.  Co.,  178  111.  App.  524; 
Balen  v.  Coal  Co.  (la.),  168  NW  246; 
Taylor  v.  Frevert  (la.),  166  NW  474; 
C.  V.  McCormaek,  177  Ky.  474,  197 
SW  977;  Brady  v.  Straub,  177  Ky.  468, 
197  SW  938;  American  Exp.  Co.  v. 
S.,  132  Md.  72,  103  A  96;  Lappin  v. 
Nichols,  263  Mo.  285,  172  SW  596;  P. 
V.  Sugar  Eefin.  Co.,  182  App.  Div.  212, 
169  NTS  386;  Otis  Elev.  Co.  v. 
Friendly  Home,  103  Misc.  76,  169 
NYS  389;  Philipp  Co.  v.  Staats-Zei- 
tung,  165  App.  Div.  377,  150  NTS 
1044;  Canadian  Agency  v.  Realization 
Co.,  165  App.  Div.  96,  150  NYS  758; 
P.  V.  Eefining  Co.,  86  Misc.  78,  148 
NYS  160;  Itzkowitz  v.  Grand  Lodge, 
161  NTS  837;  Pettit  v.  Machine  Co.. 
(E.  I.),  103  A  994. 

[a]  In  the  rules  of  code  pleading 
there  is  a  distinction  between  an 
entire  failure  to  state  a  cause  of  ac- 
tion and  the  statement  of  one  in  an 
imperfect  amd  defective  mannw. 
Si6ith  V.  Stone,  21  Wyo.  62,  128  P 
612. 

[b]  "Proof  ^thout  allegation  is  as 
unavailing  as  allegation  without 
proof."  Green  v.  Biggs,  167  N.  C. 
417,  83  SE  553. 

670-56  Singer  Sew.  Mach,  Co.  v. 
Teasley  (Ala.),  73  8  969;  Walrath  v. 
Ins.  Co.,  216  N.  Y.  220,  110  NE  426; 
Netter  v.  Sponging  Co.,  168  NYS  606; 
Chaneey  v.  E.  Co.,  174  N.  0.  351,  93 
SE  834,  AanCas  1918E,  580,  LEA 
1918A,  1070;  Stonegap  Colliery  Co.  v. 
Hamilton,  119  Va.  271,  89  SE  305. 
671-57  TJhl  V.  Gayley,  181  App.  Div. 
802,  169  NYS  191. 
671-58  Interstate  Lumb.  Co.  v.  Fife, 
70  Pla.  178,  69  S  715;  Lark  Eq.  Exch.  v. 
Jones  (N.  D.),  171  NW  863;  Franke 
V.  Nelson  Co.,  157  Wis.  241,  147  NW  13. 
672-61  Alabama  Great  So.  E.  Co. 
V  Pouncey,  7  Ala.  App.  548,  61  S 
601;  Burgess  v.  Keck,  53  Colo.  224, 
124  P  345;  Taylor  v.  Prevort  (la.),  166 
NW  474;  Debnam  v.  Apts.  Co.,  124 
Md.  354,  92  A  782;  Belt  v.  E.  Co.  (Mo. 
App.).  190  SW  1002;  UM  v.  Gayley, 
181  App,  Div.  802,     169     NYS     191; 


Franko  v.  Nelson  Co.,  157  Wis.  241, 
147  NW  13. 

[a]  Qeueral  averments  of  a  breach  by 
defendant  of  a  duty  are  sufficient. 
Alabama  Great  So.  E.  Co.  v.  Pouncey, 
7  Ala.  App.  548,  61  S  60J. 

[b]  Description  of  a  situation  may 
show  a  duty  without  the  direct  allega- 
tion Of  such  a  duty.  Eiordan  v.  Ey. 
Co.,  178  111.  App.  323. 

672-62  Chaneey  v.  E.  Co.,  174  N. 
C,  351,  93  SB  834,  AnnCa8l918E,  580, 
LEA1918A,  1070. 

673-63  Luokett  v.  Hammond  (Ind.), 
116  NE  81. 

673-66  Fleagle  v.  Downing  (la.), 
168  NW  157. 

[a]  Matters  of  detail  which  will  bene- 
fit the  defendant  only  by  hampering 
the  plaintiff,  need  not  be  specified. 
Hains  v.  Ey.  Co.,  71  W.  Va.  453,  76 
SE  843. 

673-68  Uhl  V.  Gayley,  181  App.  Div. 
802,  169  NYS  191. 

674-71  Edward  Todd  &  Co.  v.  Pac. 
Co.,  150  NYS  979.  See  Fry  v.  E.  Co., 
226  Fed.  893. 

674-73  Laraway  v.  Lumber  Co.,  75 
W.  Va.  510,  84  SE  333. 
674-74  Livingston  v.  Jefferson,  1 
Brock.  203,  4  Hughes  606,  15  Fed.  Cas. 
No.  8411  (the  averment  was  necessary 
to  furnish  a  venire,  not  to  give  juris- 
diction) ;  British  South  Africa  Co.' 
V.  Companhia  de  Mocambique,  (1893) 
A.  C.  (Eng.)  602,  63  L.  J.  Q.  B.  70,  69 
L.  T.  N.  S.  604. 

[a]  The  usual  formula  is  to  allege  the 
draft  J;o  have  been  drawn  at  (where  it 
was  drawn)  to  wit  at  Boston  (where 
the  action  is  tried).  Fairfield  v.  Adams, 
16  Pick.  (Mass.)  381. 

[b]  But  in  the  case  of  specialties 
where  the  date  must  be  set  forth,  the 
true  venue  must  be  alleged.  Mostyn 
V.  Pabrigas,  1  Cowp.  161,  98  Eng.  Ee- 
print  1021. 

675-76     Ocilla  So.  E.  Co  v.  McAllis- 
ter, 20  Ga.  App.  400,  93  SE  26. 
675-77      Henry    v.    Spitler,    67    Pla. 
146,  64  S  745. 

675-81  Eeed  «.  Wilson,  41  N.  J.  L. 
29 

676-84  Puller  c.  Gage,  112  Me.  447, 
92  A  493;  Shorey  v.  Chandler,  80  Me. 
409,  15  A  223. 

676-86      Martinson,   v.    E.    Co.,    102 
Neb.  238,  166  NW  624. 
676-87  See  Fergusson  v.  Comfort,  194 
Mo.  App.  423,  184  SW  1192;  Loutzen- 
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hiser  v.  Peck,  89  Wash.  435,  1S4  P 
814. 

[a]  Plaintiff  Is  held  to  the  specifica- 
tions in  his  petition,  as  a  rule.  Glover 
V.  Ins.  Co.,  193  Mo.  App.  489,  186  SW 
583. 

677-88  Lappin  v.  Nichols,  263  Mo. 
285,  172  SW  596;  Gunn  v.  Fryberger 
(Okl.),  176  P  248. 

[a]  Alleging  as  a  legal  conclusion  not 
proper.  Magee  v.  Magee,  174  Cal.  276, 
162  P  r023. 

677-89  Gray  v.  Leggitt,  169  NYS 
311. 

677-90  Grambs  v.  Birmingham  (Ala.), 
80  S  874;  Floyd  v.  Pugh  (Ala.), 
77  S  323;  California  Canneries  Co.  v. 
Lumber  Co.  (Cal.  App.),  185  P  1008; 
Osborne  v.  Dannatt,  167  la.  615,  149 
NW  913;  Gilbert  v.  New  York,  173 
App.  Div.  359,  159  NYS  460;  Smith  v. 
Walter,  172  NYS  97. 
[a]  Where  numerous  conditions  exist, 
a  general  allegation  of  performance  is 
ordinarily  suflB.eient.  Cohen  v.  Ins.  Co., 
6  Boyce  (Del.)  6,  95  A  912. 
678-94  [a]  Provisos  and  exceptions 
in  insurance  policies. — "A  distinction 
is  generally  made  between  provisos 
and  exceptions  in  insurance  policies,  in 
so  far  as  the  question  of  pleading  is 
concerned.  Provisos  are  stipulations 
added  to  the  principal  contract  to 
avoid  the  promise  of  the  insurer  by 
way  of  defeasance  or  excuse;  and  in 
an  action  thereon  it  is  incumbent  on 
the  insurer  to  plead  them  in  defense 
and  support  them  by  evidence.  Excep- 
tions are  clauses  taking  something  out 
of  the  general  operation  of  the  con- 
tract so  that  the  promise  is  to  perform 
only  what  remains  after  the  part  ex- 
cepted is  taken  away;  and  in  actions  on 
policies  of  insurance  containing  such 
clauses  they  must  not  only  be  nega- 
tived by  the  plaintiff,  but  he  must 
show  by  evidence  that  his  case  does  not 
fall  within  the  exception.  .  .  However 
it  is  the  generally  accepted  rule  that 
death  by  suicide  need  not  be  negatived 
by  the  pleader  and  this  is  true  .  .  . 
whether  the  non-liability  on  account 
thereof  appears  on  a  proviso  or  an  ex- 
ception." Philadelphia  Life  Ins.  Co. 
V.  Farnsley's  Admr.,  162  Ky.  27,  171 
SW  1004. 

679-95  Jefferson  County  v.  B.  Co. 
(Ala.),  80  S  798;  King  v.  R.  Co.,  1^6 
Oal.  266,  168  P  131;  Morrison  v.  R.  Co., 
40  App.  Cas.   (D.  C.)   391;     Smitz  v. 


Wright,  64  Fla.  485,  60  S  225;  Gruen- 
d«r  V.  Frank,  267  Mo.  713,  186  SW 
1004;  P.  V.  Eeflning  Co.,  86  Misc.  78, 
148  NYS  160;  Bachia  v.  Piepenbrink,  • 
77  Misc.  362,  136  NYS  435. 
680-96  Jeffetson  County  v.  E.  Co. 
(Ala.),  80  S  798;  C.  v.  McCormack,  177 
Ky.  474,  197  SW  977. 
680-97  [a]  "Whether  or  not  an  ex- 
ception or  proviso  in  a  statute  need 
be  pleaded  depends  upon  its  separable- 
ness  from  the  clause  describing  the  of- 
fense—not separableness  in  locality, 
but  in  respect  of  its  being  a  part  of 
the  definition  of  the  offense."  Grand 
Trunk  By.  Co.  v.  V.  S.,  229  Fed.  116, 
143  CCA  392.  See  also  U.  S.  v.  Cook, 
17  Wall.  (U.  S.)  168,  21  L.  ed.  538. 
680-98  P.  V.  Douglas,  281  111.  478, 
118  NE  94;  Cook  v.  E.  Co.  (la.),  158 
NW  521. 

680-2  S.  V.  De  Weese  (Utah),  172  P 
290. 

[a]  A  duty  imposed  by  law  and  in- 
volving no  element  of  contract  need 
not  be  expressly  alleged.  Hains  u.  By. 
Co.,  71  W.  Va.  453,  76  SE  843. 

[b]  When  stated  will  be  treated  as 
surplusage.  Warren  v.  Tel.  Co.,  196 
Mo.  App.  549,  196  SW  1030. 
680-3  [a]  That  static  electricity 
will  get  on  and  pass  over  wires  will  be 
judicially  noticed.  Warren  v.  Tel.  Co., 
196  Mo.  App.  549,  196  SW  1030. 
681-4  E.  I.  Du  Pont,  De  Nemours  & 
Co.  V.  Snead's  Admr.  (Va.),  97  SE 
812;  Lawrence's  Admr.  v.  Hyde,  77  W. 
Va.  639,  88  SE  45. 

681-5  Hooper  v.  Smith,  30  Cal.  App. 
460,  158  P  556;  Worez  v.  By.  Co.,  175 
la.  1,  156  NW  867;  Kharas  v.  Collier, 
171  App.  Div.  388,  157  NYS  410;  Hes- 
senius  v.  Wetmore,  36  S.  D.  157,  153 
NW  937;   Lawrence's  Admr.  «.  Hyde, 

77  W.  Va.  639,  88  SE  46. 

681-6    American  Tie  &  Timber  Co.  v. 
Lumb.  Co.,  190  Ala.  319,  67  S  246. 
681-7     Mitchell  v.  Coal  Co.,  182  la. 
1001,   166   NW   391;   Plynn  «.  Barnes, 
156  Ky.  498,  161  SW  523. 
681-8     Meharg  v.  Power  Co.  (Ala.), 

78  S  909;  Mallow  «.  Eastes,  179  Ind. 
267,  100  NE  836;  City  of  Jackson  v. 
Moody,  177  Ky.  844,  198  SW  233;  J. 
G.  Auto  Trucking  Corp.  v.  Cole,  172 
NYS  668;  Eeasoner  v.  By.  Co.  (Tex. 
Civ.),  152  SW  213;  Chesapeake  &  0. 
By.  Co.  1!.  Swartz,  115  Va.  723,  80  SE 
568. 
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682-9  Brooilehurst  &  Potter  Co.  v. 
Marsoh,  225  Mass.  3,  113  NB  646. 
682-10  Jackson  v.  Hot  Springs  Co., 
209  Fed.  979;  Western  Union  T.  Co. 
V.  Howington  (Ala.),  73  S  550;  Nash- 
ville, G.  &  St.  L.  By.  V.  Crosby,  183  Ala. 
237,  62  S  889;  Southern  Ey.  Co.  v. 
Hobson,  4  Ala.  App.  408,  58  S  751;  Pa- 
cific P.  Cement  Co.  v.  Hopkins,  174 
Cal.  251,  162  P  1016;  Scott  v.  Watkins, 
61  Colo.  244,  157  P  3;  Vickery  v.  New 
London  N.  E.  Co.,  87  Conn.  634,  89  A 
277;  International  H.  Ce.  v.  Morgan, 
19  Ga.  App.  716,  92  SE  35;  Cairo  v. 
Sheehan,  173  HI.  App.  464;  Jackson 
Hill  C.  &  C.  Co.  V.  Van  Hentenryck 
(Ind.  App.),  120  NE  664;  Bailey  v. 
Co.  (Ind.  App.),  118  NE  374;  Fleagle 
V.  Downing  (la.),  168  NW  157;  North- 
western T.  C«.  V.  Ins.  Co.,  181  la.  853, 
165  NW  115;  Flynu  v.  Barnes,  156  Ky. 
498,  161  8W  523;  Power  S.  Co.  ».  Pow- 
er Co.,  190  Mich.  699,  157  NW  408; 
Pople  V.  Orekar,  22  N.  M.  307,  161  P 
1110;  Knight  v.  Emmons  Bros.  Co.,  181 
App.  Div.  751,  168  NYS  803;  Korn 
hauser  v.  Ulin,  175  NTS  70'0;  Sanders 
V.  Tork  County,  106  S.  C.  374,  91  SE 
305;  Millerke  v.  EeUey,  31  S.  D.  342, 
141  NW  136;  Vaky  v.  Phelps  (Tex. 
Civ.),  194  SW  601. 

[a]  The  anticipating  of  defenses  may 
be  bad  pleading,  but  it  does  not  de- 
stroy the  cause  of  action  stated. 
Smythe  v.  Tomlinson,  140  NYS  840. 

[b]  That  defendant's  automobile  was 
on  the  wrong  side  of  street  due  to  cir- 
cumstances consistent  with  proper  cau- 
tion is  a  matter  of  defense  to  be  plead- 
ed, and  need  not  be  negatived  in  the 
complaint.  Grier  v.  Samuel,  4  Boyce 
(Del.)   74,  85  A  759. 

683-11  Blalack  v.  Blaeksher,  11  Ala. 
App.  545,  66  S  863;  Aguglia  v.  Co., 
172  NYS  666;  Chesapeake  &  O.  Ey.  Co. 
V.  Swartz,  115  Va.  723,  80  SE  568. 
684-12  Moore  v.  Const.  Co.,  181  111. 
App.  630;  Chesapeake  &  O.  Ey.  Co.  v. 
Swartz,  115  Va.  723,  80  SE  568. 
684-13  [a]  In  an  action  on  a  life 
insurance  poUcy  an  exception  in  the 
promissory  clause  of  the  policy  must 
be  negatived  by  the  plaintiff  in  his 
petition.  Vicars  v.  Ins.  Co.,  158  Ky.  1, 
164  SW  106. 

684-15  Tiffany  v.  Harvey,  158  App. 
Div.  159,  143  NYS  31;  Baldwin  v. 
Jordan  (Tex.  Civ.),  171  SW  1016, 
whether  a  note  sued  upon  had  been 
partly  or  wholly  paid,  held  to  be  mat-: 


ters  of  defense.    See  also  vol.  4,  p.  254, 
n.   91.     Contra,   Kintz   v.   Scully   S.    & 
I.  Co.,  184  Ind.  169,  110  NE  986;  Car- 
roll V.  Blum,  157  NYS  9. 
685-17      Sternstein   i).     Heit      (App. 
Div.),  173   NYS  808. 
685-19     Mitchell     v.     Tel.     Co.,     92 
Conn.    633,    103   A    754;    Lurie   v.   Tit- 
comb,  139  La.  9,  71  S  200;     Sweet  v. 
Lowry,  131  Minn.  109,  154  NW  793. 
685-22     Continental  Ins.  Co.  v.  Bair 
(Ind.    App.),    114    NE    763;    Baker    v. 
Butterworth,  119  Va.  402,  89  SE   849, 
LEA1916F,  1287. 

685-23  Phoenix  Lumber  Co.  v.  Ee- 
gents,  197  Fed.  425;  Greenlee  County 
V.  Cotey,  17  Ariz.  542,  155  P  302;  Jes- 
sey  V.  Butterfield,  61  Colo.  256,  157  P 
1;  Mitchell  v.  Tel.  Co.,  92  Conn.  633, 
1'03  A  754;  Poncia  v.  Eagle,  28  Ida. 
60,  152  P  208;  Bates  v.  Bank,  21  Ida. 
141,  121  P  561;  Jackson  Hill  C.  &  C. 
Co.  V.  Van  Hentenryck  (Ind.  App.), 
120  NE  664;  Fleagle  v.  Downing  (la.), 
168  NW  157;  Plagmann  v.  Davenport, 
181  la.  1212,  165  NW  393;  Lee  v.  Bank 
(la.),  144  NW  630;  S.  v.  Eeflning  Co., 
138  La.  1005,  71  S  137;  Maisonneuve  v. 
Delfares,  130  La.  714,  58  S  520;  Flye 
V.  Hall,  224  Mass.  528,  113  NE  366;  Ab- 
bott V.  Textile  Co.,  162  App.  Div.  405, 
147  NYS  1031;  John  Miller  Co.  v.  Co., 
38  N.  D.  531,  165  NW  558;  Boyle  v. 
Breakwater,  239  Pa.  577,  87A  10. 
[a]  Pleaders  should  be  pinned  down 
as  much  as  possible  to  specific  facts. 
Mattoon  v.  Ives,  169  App.  Div.  830, 
155  NYS  679. 
688-28      Fleagle    v.    Downing    (la.), 

168  NW  157;  Wilson  v.  E.  Co.  (Mo. 
App.),  190  SW  22;  Dobbins  v.  E.  Co., 
177  App.  Div.  132,  163  NYS  849;  Stein 
V.  Lyon,  163  NYS  380;  Rockhill  Coun- 
try Club  V.  Nix  (Tex.  Civ.),  198  SW 
155;  White  v.  Hall,  91  Vt.  57,  99  A 
274;  Lawrence's  Adm'r.  v.  Hyde,  77 
W.  Va.  639,  88  SE  45. 

689-29      Carter     v.     Eichart      (Ind. 
App.),  114  NE  110;  Plagmann  v.  Dav- 
enport, 181  la.  1212,  165  NW  393. 
689-31    McDonald  v.  Hall,  193  Mich. 
50,  159  NW  358. 

[a]  Vague  and  general  allegations  are 
not  to  be  encouraged.    Mattoon  v.  Ives, 

169  App.  Div.  830,  155  NYS  679. 
690-32  Jackson  v.  Hot  Springs  Co., 
213  Fed.  969,  130  CCA  375;  Greenlee 
County  V.  Cotey,  17  Ariz.  542,  155  P 
302;  Co-operative  Sanitary  B.  Co.  v. 
Shields,  71  Pla.  110,  tq  S  934;  Sparks 


641 


Vol.6 


DECLARATION  AND  COMPLAINT 


V.  Floyd  County,  15  Ga.  App.  80,  82 
SE  583;  American  '  Haxd  K.  Co.  v. 
Howe,  280  111.  431,  117  NE  425;  Ameri- 
can Exp.  Co.  V.  S.,  132  Md.  72,  103 
A  96;  Walrath  v.  Ins.  Co.,  216  N.  Y. 
220,  110  NE  426;  Santa  Fe  Tie,  etc.  Co. 
V.  Collins  (Tex.  Civ.),  198  SW  164; 
Day  V.  Trading  Co.  (Tex.  Civ.),  183 
SW  85. 

691-33  American  Exp.  Co.  v.  S., 
132  Md.  72,  103  A  96. 
[a]  Explanation  of  trade  and  tech- 
nical terms. — In  declaring  on  a  con- 
tract containing  trade  terms  it  is  not 
necessary  to  expound  their  meaning 
in  the  complaint,  but  an  exception  ex- 
ists where  the  terms  are  used  tech- 
nically and  have  also  a  common  mean- 
ing. Baker  v.  Lehman  &  Co.,  186  Ala. 
493,  65  S  321. 

691-34  Cohen  v.  Ins.  Co.,  6  Boyee 
(Del.)  6,  95  A  912. 

691-35  [a]  Time  and  place  need 
not  be  laid  as  to  matters  of  induce- 
ment. Thorworth  v.  Blanehard,  86  Vt. 
296,  85  A  6. 

691-37  Green  v.  McLoud  Co.,  87  Vt. 
242,  88  A  810;  S.  v.  Greene,  87  Vt. 
94,  88  A  515. 

691-38  Vandalia  Coal  Co.  v.-  Coak- 
ley,  184  Ind.  661,  111  NE  426. 
691-40  Vandalia  Coal  Co.  v.  Coak- 
ley,  184  Ind.  661,  111  NE  426.  See 
Young  V.  Mfg.  Co.,  184  Ind.  408,  110 
NE  669. 

691-41  Street  v.  Mach.  Co.  (Tex. 
Oiv.),  188  SW  725. 
691-42  Bensselaer  &  S.  B.  ,Co.  v.  Ir- 
win, 239  Fed.  739;  U.  S.  v.  E.  Co.,  234 
Fed.  386;  Olson  v.  Olson  (Ala.),  76 
8  313;  Skidmore  v.  Stewart  (Ala.), 
75  S  1;  National  Park  Bank  v.  E.  Co. 
(Ala.),  74  S  69;  Singer  Sew.  Mach. 
V.  Teasley  (Ala.),  73  8'969;  Dwight 
Mfg.  Co.  V.  Holmes  (Ala.),  73  S  933; 
Baker  v.  Lehman  &  Co.,  186  Ala.  493, 
65  S  321;  Paterson  v.  Bridges  (Ala. 
App.),  75  S  260;  Southern  States  Co. 
V.  Long,  15  Ala.  App.  286,  73  S  148; 
Truax  v.  Local  No.  380,  19  Ariz.  379, 
171  P  121;  Drown  v.  Casualty  So.,  175 
Cal.  21,  165  P  5;  In  re  Stoddart's  Est., 
174  Oal.  606,  163  P  1010;  San  Diego 
County  V.  Utt,  173  Cal.  554,  160  P 
657;  Milaneseo  v.  Calvanese,  92  Coaa. 
641,  103  A  841;  Stevens  *.  Fertilizer 
Co.  (Fla.),  75  S  539;  Williams  v.  Gro- 
cery Co.  (Fla.),  75  S  517;  Creveling  v. 
Chambers  (Fla.),  74  S  511;  Weimer  v. 
Station   Co.,  18  Ga.  App.   570,  90   SE 


84;  Sparks  v.  Floyd  County,  15  Ga 
App.  80,  82  SE  583;  Holt  v.  Moline, 
196  111.  App.  235;  Jennings  u.  Peoria, 
196  111.  App.  195;  Young  v.  Wiley,  183 
Ind.  449,  107  NE  278;  Pirkl  v.  Ellen- 
berger,  179  la.  1122,-162  NW  791; 
Sylcord  v.  Horn,  179  la.  936,  162  NW 
249;  Heiman  v.  Felder,  178  la.  740, 
160  NW  234;  Plagmann  v.  Davenport, 
181  la.  1212,  165  NW  393;  C.  «.  Mc- 
Cormack,  177  Ky.  474,  197  SW  977; 
Johnson  v.  McKenna,  171  Ky.  389,  188 
SW  480;  S.  V.  Brewing  Co.,  270  Mo.  100, 
192  SW  1022,  LEA1917D,  1023;  S.  v. 
Woolfolk,  269  Mo.  389, 190  SW  877;  Fur- 
long V.  Press  Assn.  (Mo.),  189  SW  385; 
Dyrcz  v.  Packing  Co.  (Mo.  App.),  194 
SW  761;  Fusselman  v.  Irrigation  Co., 
53  Mont.  254,  163  P  473;  Steiner  «. 
Alcohol  Co.,  181  App.  Div.  309,  168 
NYS  739,  AnnCasl918B,  420;  Kamen- 
itsky  V.  Corcoran,  177  App.  Div.  605, 
164  NYS  297;  Abrahamson  ».  Steele, 
176  App.  Div.  865,  163  NYS  827;  Fa- 
bian V.  Shinasi,  176  App.  Div.  259,  162 
NYS  1073;  Sehmitt  v.  McMillan,  175 
App.  Div.  799,  162  NYS  437;  Neukirch 
V.  McHugh,  165  App.  Div.  406,  150 
NYS  1032;  Morton  v.  Eiver,  88  Or. 
144,  171  P  584;  Links  v.  Anderson, 
86  Or.  508,  168  P  605,  1182;  Sargent 
V.  Waterbury,  83  Or.  159,  161  P  443, 
163  P  416;  Society  Doukhobors  v. 
Hecker,  83  Or.  65,  162  P  851;  Green- 
berg  V.  Ins.  Co.,  83  Or.  662,  160  P  536, 
163  P  820;  Texas  Auto  Supply  Co.  v. 
Petroleum  (Tex.  Civ.),  191  SW  573; 
Herrem  v.  Konz,  165  Wis.  574,  162  NW 
654. 

692-44  Hedges  v.  Iron  Works,  166 
App.  Div.  208,  151  NYS  495. 
694-49  [a]  At  common  law  facts 
must  be  alleged  positively,  and  can- 
not be  on  information  and  belief.  S. 
V.  Greene,  87  Vt.  94,  88  A  515.  See 
Green  v.  McLoud  Co.,  87  Vt.  242,  88 
A   810. 

694-50     Dowling   v.    Water   Co.,  174 
Cal.    218,    162    P    894;    Neacy  v.   Mil- 
waukee, 151  Wis.  504,  139  NW  409. 
694-51     Linker  v.  Linker,  167  N.  C. 
651,  83   SE  736. 

694-52  Eoebling's  Sons  Co.  v.  Pow- 
er Co.,  142  Ga.  464,  83  SE  138  (cit. 
Standard  Proc.) ;  Adams  Exp.  Co.  v. 
Heagy  (Ind.  App.),  122  NE  603;  Mof- 
fat V.  Ainslie  Co.,  181  App.  Div.  37, 
188  NYS  417. 

[i(]  Where  each  alternative  is  good. 
A   complaint    alleging   that   defendant 
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was  injured  by  a  cable  striking  him, 
and  that  the  cable  was  insufficiently 
and  improperly  held  in  place,  alleging 
the  reasons,  is  not  bad  for  alternative 
averments,  each  alternative  being  good. 
Alabama  G.  S.  B.  Co.  v.  Smith,  196 
Ala.  77,  71  8  455;  Sloss,  etc.  Iron  Co. 
V.  Dobbs,  187  Ala.  452,  65  S  360. 
694-53  Sloss-Sheffield  S.  &  I.  Co.  v 
Pilgrim,  14  Ala.  App.  346,  70  S  301; 
San  Angelo  Cotton  Oil  Co.  v.  Mfg.  Co. 
(Tex.  Civ.),  185  8W  887;  Missouri, 
K.  &  T,  By.  Co.  V.  Elias  (Tex.  Civ.), 
184  SW  312.  See  Sovereign  Camp  W. 
0.  W.  V.  Keen,  16  Ga.  App.  703,  86  SE 
88. 

695-54  Louisville  &  N.  B.  Co.  v.  Ma- 
lone  (Ala.),  76  8  296;  Sloss-Sheffleld 
Steel  &  I.  Co.  V.  Pilgrim,  14  Ala.  App. 
346,  70   S   301;   Bergen  v.   Power   Co., 

173  Cal.  709,  161  P  269;  Froeming  v. 
B.  Co.,  171  Cal.  401,  153  P  712. 
695-55  Sudduth  v.  E.  Co.,  197  Ala. 
393,-73  8  28;  Woodmen  of  the  "World 
V.  Hodges  (Fla.),  73  8  347;  Todd  v. 
Keator,  177  App.  Div.  112,  163  NY8 
853;  Moffat  v.  Ainslie  Co.,  181  App. 
Div.  37,  168  NTS  417. 

695-56  Schultz  v.  Lumb.  Co.,  2g9 
Fed.  920,  144  CCA  202;  Beall  v.  Fol- 
mar  (Ala.),  75  8  172;  Firestone  Tire 
&  Eubber  Co.  v.  Herriek,  34  Cal.  App. 
675  168  P  578;  Williams  v.  Grocery 
Co.'  (Fla.),  75  8  517;  Atlantic  Coast 
Line  E.  Co.  v.  HoUiday  (Fla.),  74  8 
479;  Ingram-Dekle  Lumber  Co.  v.  Gei- 
ger,  71  fla.  390,  71  8  552;  Co-opera- 
tive Baking  Co.  v.  Shields,  71  Fla. 
110,  70  8  934;  Warfield  v.  Hepburn, 
62  Fla.  409,  418,  57  S  618;  Boney  v. 
Cheshire,  147  Ga.  30,  92  SE  636;  Pace 
V.  Cochran,  144  Ga.  261,  86  SE  934; 
Sorenson  v.  V.  8.,  3  Haw.  Dist.  Ct. 
291;  Hyatt  v.  Lumber  Co.,  31  Idaho 
457,  173  P  1085;  Heiman  v.  Felder,  178 
la.  740,  160  NW  234;  Flye  v.  Hall,  224 
Mass.  528,  113  NE  366;  McDonald  v 
Hall,  193  Mich.  50,  159  NW  358;  Jones 
V.  Schaff  Bros.  Co.,  187  Mo.  App.  597, 

174  SW  177;  Uhl  v.  Gayley,  181  App. 
Div.  802,  169  NTS  191;  Kharas  v  Col- 
lier, 171  App.  Div.  388,  157  NTS  410; 
Stein  V.  Lyon,  163  NYS  380;  Daner- 
hisch  V.  Casualty  Co.,  160  NYS  1015; 
Kress  House  M.  Co.  ».  Co.  (Pa.),  106 
A  351;  Thornburg  v.  Moon  (Tex.  Civ.), 
180  SW  959;  Klaff  v.  Power  Co.,  120 
Va.  347,  91  SE  173;  Harman  v.  Coal 
Qo,.  78  W,  Va.  68,  88  SB  601. 


[a]     Evidential  facts  pleaded  may  be 
stricken  out.     Cook  v.  Motor  Car  Co., 
88  Conn.  590,  92  A  413. 
696-57    Buchanan  v.  Jeneks,  38  B.  I. 
443,  96  A  307. 

696-58  P.  V.  Eefining  Co.,  86  Misc. 
78,  148  NYS  160. 

696-60  Morrison  v.  E.  Co.,  40  App. 
Cas.  (D.  C.)  391;  San  Antonio  &  A. 
P.  By.  Co.  V.  Littleton  (Tex.  Civ.), 
180   SW   1194. 

[a]  The  federal  liability  act  need  not 
be  pleaded.  Pipes  v.  By.  Co.,  267  Mo. 
385,  184  SW  79;  Chrosciel  v.  E.  Co., 
174  App.  Div.  175,  159  NYS  924. 
697-65  XT.  8.  v.  Maeh.  Co.,  234  Fed. 
127;  Matherley  v.  Wright,  171  Ky.  264, 
188  8W  385;  Waldeck  Co.  v.  Emmart, 
127  Md.  470,  96  A  634. 
698-67  Gandia  &  Co.  v.  Alonso,  22 
P.  B.   398. 

[a]  Legal  effect  of  instruments  at- 
tached to  pleadings  is  for  the  court 
and  cannot  be  controlled  by  averments 
of  party.  Grace  Contract.  Co.  v.  E. 
Co.,  259  Pa.  241,  102  A  956.  . 
702-82  Birmingham,  etc.  So.  v.  Nich- 
olas, 181  Ala.  491,  61  8  361;  Friddle 
V.  Braun,  180  Ala.  556,  61  S  59;  Phil- 
adelphia, B.  &  W.  Co.  V.  Gatta,  4  Boyce 
(Del.)  38,  85  A  721,  AnnCasl916E, 
1227;  Flye  v.  Hall,  224  Mass.  528,  113 
NB  366;  Just  V.  Martin  Bros.  Co.,  37 
S.  D.  470,  159  NW  44. 

[a]  Shipment  of  property  eannot  be 
alleged  to  be  both  intrastate  and  inter- 
state in  different  counts  of  the  same 
declaration.  Fornel  v.  By.  Co.,  65  Fla. 
102,  61  8  194. 

[b]  In  an  action  for  damages  for  al- 
leged tortious  homicide  by  defendant, 
a  railroad  company,  it  is  permissible 
to  set  forth  the  cause  of  action  in  two 
separate  counts,  one  under  the  federal 
law  on  theory  that  defendant  was  en- 
gaged in  interstate  commerce  and  the 
other  based  on  the  theory  that  the 
deceased  was  engaged  in  intrastate 
commerce.  Atkinson  v.  Bullard,  14  Ga, 
App.  69,  80  SE  220. 

702-83  Central  Ga.  By.  Co.  v.  Car- 
lock,  196  Ala.  659,  72  S  261;  Purdy  v. 
Watts,  91  Conn.  214,  99  A  496;  Col- 
quitt V.  Power  Co.,  146  Ga.  249,  91  SE 
70;  Miller  v.  E.  Co.,  21  Ga.  App.  367, 
94  SE  619;  Newspaper  F.  Service  v. 
Pub.  Co.,  140  La.  702,  73  S  777;  White 
Auto  Co.  V.  Dorsey,  119  Md.  251,  86 
A  617;  Smith  Co.  v.  Smick,  119  Md. 
279,  86  A  500;  McDonald  v.  Hall,  193i 
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Mieh.  50,  159  NW  358;  Commeree  Trust 
Co.  V.  White,  172  Mo.  App.  537,  158 
SW  457;  Ideal  Eeversible  Hinge  &  C. 
Co.  V.  Mfg.  Co.  (Mo.  App.),  207  SW 
273;    Sternstein   v.   Heit    (App.    Div.), 

173  NTS  808;  Brettholz  K.  Const.  Co. 
V.  Eosenthal,  176  App.  Div.  118,  162 
NYS  471;  Barrows  v.  Fidelity  &  C.  Co., 

174  App.  Div.  539,  161  NTS  203;  Wel- 
lington V.  Spencer,  37  Okl.  461,  132 
P  675,  46  LEA(NS)  409;  Middle  Tenn. 
E.  Co.  V.  McMillan,  134  Tenn.  490,  184 
SW  20. 

[a]  Stating  a  cause  of  action  for 
malicious  prosecution  and  a  cause  of 
action  for  false  imprisonment  in  differ- 
ent paragraphs  af  the  same  complaint 
without  numbering  them  dees  not  ren- 
der the  complaint  defective,  as  plain- 
ly they  were  intended  as  separate 
counts.  Brown  v.  Alexander,  7  Ala. 
App.  452,  60  S  975.  ^ 
703-84  Bankson  v.  E.  Co.,  197  Fed.  171 
(Csde  of  Iowa) ;  Birmingham,  etc.  Co.  v, 
Nichelas,  181  Ala.  491,  61  S  361;  Frid- 
dle  V.  Braun,  180  Ala.  556,  61  S  59; 
Beard  of  Comrs.  v.  Boards  of  Comrs., 
58  Colo.  67,  143  P  841;  Pinnacle  Gold 
Mining  Co.  v.  P.,  58  Colo.  86,  143  P 
837;  Wood  v.  Water  Co.,  157  App.  Div. 
407,  142  NTS  626. 

[a]  Complaint  alleging  that  agents  of 
the  defendant  "wantonly  and  wilfully 
ran  a  car  upon  and  against  the  plain- 
tiff," does  not  attempt  to  allege  two 
causes  of  action;  only  one  act  is  com- 
plained of.  Birmingham,  etc.  Co.  «< 
Johnson,  183  Ala.  352,  61  S  79;  Birm- 
ingham, etc.  Co.  V.  Norton,  7  Ala.  App. 
571,  61  S  459. 

703-85  Tucker  v.  Weeks,  177  App. 
Div.  158,  163  NYS  595;  Levine  v. 
Chase,  164  App.  Div.  926,  149  NTS 
442;  Eaftery  v.  Carter,  162  App.  Div. 
17,  147  NTS  271;  Hnguley  v.  Gardner, 
157  App.  Div.  720,  142  NTS  660;  Stines 
V.  New  Tork,  154  App.  Div.  276,  138 
NTS  962;  Fischer  v.  Staats-Zeitung, 
149  App.  Div.  48,  133  NTS  497;  Bar- 
rett Mfg.  Co.  V.  Sergeant,  149  App. 
Div.  1,  133  NTS  526;  Kenny  v.  Phvfe, 
139  NTS  324;  Chupco  v.  Chapman 
(Okl.),  160  P  88;  First  Nat.  Bank  v. 
Ingle,  37  Okl.  276,  132  P  895;  State 
Bank  v.  Lanam,  34  Okl.  485,  126  P  220. 
[a]  On  a  motion  to  compel  separate 
statement  and  numbering  of  several 
causes  of  action,  the  court  is  not  con- 
cerned with  the  question  as  to  whether 
^ny   caus^   pf   a,cUoa     U     sufficiently 


stated,  but  is  merely  called  upon  to 
decide  whether  plaintiff  has  attempted 
to  state  more  than  one  cause  of  action. 
Benedict  v.  Thain,  150  App.  Div.  137 
134  NTS  720.  ', 

704-89  Fischer  v.  Staats-Zeitung, 
149  App.  Div.  48,  133  NTS  497;  Bar- 
rett Mfg.  Co.  V.  Sergeant,  149  App. 
Div.  1,  133  NTS  526. 
704-90  Burnett  v.  Power  Co.  (Ala.), 
74  S  459;  McMUlan  V.  Bank,  19  6a. 
App.  148,  91  SB  235;  Cribb  v.  Hud- 
son, 99  Kan.  65,  160  P  1019;  McDon- 
ald V.  HaU,  193  Mieh.  50,  159  NW  358; 
Israel  v.  E.  Co.  (Mo.  App.),  190  SW 
1015;  Fleitmann  v.  Imp.  Co.,  174  App. 
Div.  781,  161  NTS  650;  Brie  E.  Co.  v. 
Hilton,  171  App.  Div.  54^,  157  NTS 
733. 

705-92  Camp  Transfer  Co.  v.  Daven- 
port, 15  Ala.  App.  507,  74  S  156. 
[a]  Several  acts  of  negligence  may 
be  charged  in  the  same  paragraph, 
without  rendering  complaint  defective 
for  duplicity.  Grant  v.  Allen,  141  Ga. 
106,  80  SB  279;  Lake  Shore  &  M.  S. 
Ey.  Co.  c.N  Myers,  52  Ind.  App.  59,  98 
NE  654,  100  NE  313;  Craine  v.  E. 
Co.,  246  Mo.  393,  152  SW  24;  Clark 
f.  E.  Co.,  242  Mo.  570,  148  SW  472; 
Gartin  v.  Coal  &  Coke  Co.,  72  W.  Va. 
405,  78  SB  673. 

705-93  Southern  Ey.  Co.  v.  Cook, 
226  Fed.  1,  141  CCA  115;  Eittenhouae- 
Winterson  Auto  Co.  v.  Kissner,  129  Md. 
102,  98  A  361. 

705-98      Sibley   v.   Barclay,   14  Ala. 
App.   422,   70   S   201;    Horton  v.  Win- 
bigler,  175  Cal.  149,  165  P  423. 
706-1     McDonald  v.  Hall,  193  Mieh. 
50,   159   NW   358. 

706-2  Central  of  Georgia  E.  Co.  v. 
Prior,  142  Ga.  536,  83  SE  117. 
706-3  Toung  v.  Hayes,  212  Mass. 
525,  99  NE  327;  McCall  v.  Atehley, 
256  Mo.  39,  164  SW  593;  Dayton  Fold- 
ing Box  Co.  V.  Danciger,  161  Mo.  Agp. 
640,  143  SW  855. 

[a]  Insistent  counts. — Where  a  com- 
plaint contains  two  or  more  counts 
stating  but  one  cause  of  action  in  vary- 
ing forms,  the  different  counts  need  not 
be  consistent.  Eozwadow  Toung  Men's 
Assn.  V.  Langweil,  136  NTS  1065. 

[b]  Federal  Employers'  Liability-  Act 
and  state  laws. — (1)  Where  one  is  en- 
titled to  recover  either  under  the  em- 
ployers' liability  act  of  congress,  or 
under  the  general  laws  of  negligence, 
the  acts  of  negligence  reltQcl  gn  may 
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be  stated  in  difierent  counts  of  the 
petition,  and  a  motion  to  require  plain- 
tiff to  elect  upon  which  cause  of  action 
ghe  will  rely  will  be  denied.  Bankson 
V.  B.  Co.,  196  Fed.  171.  (2)  Allega- 
tions under  federal  liability  act  and 
under  .state  law  constitute  but  one 
cause  of  action.  Chrosciel  v.  E.  Co., 
174  App.  Div.  175,  159  NYS  924. 
707-6  Miller  v.  E.  Co.,  21  Ga.  App. 
367,  94  SE  619;  C.  v.  MeCormack,  177 
Ky.  474,  197  SW  977;  Fifteen  Twenty 
Broadway  i;.  Theatre  Co.,  179  App. 
Div.  48,  166  NYS  107;  First  Nat.  Bank 
V.  Ingle,  37  Okl.  276,  132  P  895. 
[a]  Erroneous  submission  as  to  counts. 
Where  plaintiff  had  a  right  of  submis- 
sion on  one  count,  and  the  finding  for 
him  on  a  second  count  could  only  have 
been  made  by  a  determination  in  his 
favor  of  every  issue  necessary  for  him 
to  prevail  on  the  first  count  the  verdict 
will  be  sustained.  Barker  Auto  Co.  v. 
Bennett,  219  Mass.  304,  106  NE  990. 
TOSS  Louisville  &  N.  E.  Co.  H 
Adams,  148  Ky.  513,  147  SW  384. 
708-9  Atkinson  v.  Bullard,  14  Ga. 
App.  69,  80  SE  220;  Citizens'  Tele- 
phone Co.  ».  lEy.  Co.,  53  Ind.  App.  230, 
100  NE  309. 

708-10  National  L.  Co.  v.  Wickliffe, 
19  Cal.  App.  234,  125  P  357;  Gardner 
V.  Tel.  Co.,  14  Ga.  App.  403,  81  SE 
259. 

[a]  Allegations  from  one  count  can- 
not be  Imported  into  another,  either  for 
the  purpose  of  sustaining  or  destroy- 
ing it,  unless  the  pleading,  though  in 
form  containing  two  counts,  in  sub- 
stance and  in  fact  contains  but  one. 
Train  v.  Emerson,  137  Ga.  730,  74  SE 
241. 

708-11     Thompson   v.   Brown    (Ala.), 
76  8  298;  Birmingham,  etc.  Co.  v.  Wil- 
cox, 181  Ala.  512,  61  S  908. 
710-14     Clark  v.  Bealty  Co.,  33  Cal. 
App.  50,  164  P  333. 

710-24  Lord  Electric  Co.  v.  Asphalt 
Pav.  Co.,  165  App.  Div.  399,  150  NYS 
1000. 

710-25  Mareellus  v.  Wright,  51 
Mont.  559,  154  P  714;  Just  v.  Martin 
Bros.  Co.,  37  S.  D.  470,  159  NW  44. 

[a]  In  the  absence  of  statute  the 
power  to  strike  a  pleading  or  a  sep- 
arate part  thereof  is  inherent  in  the 
court.  Crump  v.  Lanham  (Okl.),  168 
P  43. 

[b]  By  motion  to  compel  election. — S. 
V,  Tittmann,  JQ3  Mo,  569,  15  SW  941; 


Reed  v.  Milk  Co.,  187  Mo.  App.  542, 
174  SW  110;  Zeideman  v.  Molasky,  118 
Mb.  App.  106,  94  SW  754. 
711-26  Stark  County  v.  Mischel,  33 
N.  D.  432,  156  NW  931;  Just  v.  Mar- 
tin Bros.  Co.,  37  S.  D.  470,  159  NW  44. 
711-32  [a]  Defect  is  aided  by  ver- 
dict.— ^Bybee  v.  Dunham  (Mo.  App.) 
198  SW  190. 

713-39  Burnham-Hanna-Munger  Dry 
Goods  Co.  V.  Hill,  17  N.  M.  347,  128 
P  62;  Scott  V.  Iron  Works  Co.,  31 
Okl.  334,  122  P  186. 
714-46  [a]  The  legal  measure  of 
damages  need  not  be  set  out.  Ara  v. 
Eutland  (Tex.  Civ.),  172  SW  993. 
714-50  Groover  v.  Hammond  (Fla.), 
75  S  857;  Caldwell  v.  Bank  (Fla.),  75 
S  848. 

715-52  [a]  On  demurrer  the  prayer 
for  relief  is  not  considered,  but  only 
the  facts  alleged  in  the  charging  part 
of  the  complaint.  Idaho  Irr.  Co.  v. 
Dm,  25  Ida.  711,  139  P  714. 
715-58  Weller  v.  Missouri  L.  &  M. 
Co.,  176  Mo.  App.  243,  161  SW  853; 
Gordon  v.  Wyness,  169  App.  Div.  659, 
155  NYS  162;  Powers  v.  Mfg.  Co., 
162  App.  Div.  806,  148  NYS  114;  Sul- 
livan V.  Light,  etc.  Co.,  156  Wis.  445, 
146  NW  506. 

716-59  Musgrove  v.  Bank,  187  Mo. 
App.  483,  174  SW  171;  Wheatley  v. 
E.  Co.,  49  Utah  105,  162  P  86. 
717-60  Barnum  v.  Eallihan,  63  Ind. 
App.  349,  112  NE  561. 
717-64  Crawfordsville  Trust  Co.  v. 
Eamsey,  178  Ind.  258,  98  NE  177; 
Goecker  v.  McAsker,  177  Ind.  607,  ffS 
NE  724;  Shalek  v.  Brew.  Co.,  155  NYS 
972. 

[a]  Legal  to  equitable. — A  prayer  for 
relief  cannot  convert  an  action  other- 
wise legal  into  a  suit  in  equity.  Hoteh- 
kin  V.  Imp.  Co.,  67  Wash.  206,  121  P 
455. 

718-67  Johnson  v.  Johnson,  206  N. 
Y.  561,  lO'O  NE  408,  AnnCa8l914B, 
407;  Wheatley  v.  E.  Co.,  49  Utah  105, 
162  P  86. 

718-68  Barnum  v.  Eallihan,  63  Ind. 
App.  349,  112  NE  561. 
719-70  Templer  v.  Muncie  Lodge, 
50  Ind.  App.  324,  97  NE  546;  John- 
son V.  Johnson,  206  N.  Y.  561,  100 
NE  408,  AnnCasl914B,  407. 
[a]  Effect  on  recovery. — The  prayer 
does  not  limit  or  measure  the  right  of 
recovery,  still  it  may  be  considered  in 
determining  tb?  r§U«f  aotually  sought 
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by    the    plieader.      Eochester    v.    Wells 

Fargo  &  Co.,  87  Kan.  164,  123  P  729, 

40  LEA(NS)  1095. 

719-74      [a]     Typewritten*  signature 

sufficient.     Simon  v.  Webster,  184  Ky. 

262,  211  aw  866. 

721-88     S.  V.  Kuhns,  4  Boyee  (Del.) 

264,  88  A  455.    See  the  title  "Paing." 

721-89      See    the    title    "Service    of 

Process  and  Papers." 


DECKEES 
742-11  Gray  v.  Ames,  220  111.  251, 
77  NB  219;  Poland  v.  Loud,  113  Me. 
260,  93  A  549;  Gilpatrick  v.  Glidden, 
82  Me.  201,  19  A  166;  Forbes  v.  Tuck- 
erman,  115  Mass.  115;  Gerrish  v.  Black, 
109  Mass.  474;  Wilson  v.  Church,  138 
Tenn.  398,  198  SW  244. 
[a  A  decree  finding  the  existence  of 
a  contract  to  convey  under  which  the 
purchaser  is  entitled  to  specific  per- 
formance is  final.  Gainer  v.  Jones,  176 
Ala.  408,  58  S  288. 

744-14  Bartlett  v.  Slater,  211  Mass. 
334,  97  NE  991;  Collier  v.  Seward,  113 
Va.  228,  74  SE  155. 

[a]  Decree  held  to  be  interlocutory. 
Gray  v.  Ames,  220  111.  251,  77  NE  219. 
745-17  Blue  Point  Oyster  Co.  v. 
Haagenson,  209  Fed.  278;  Denny-Een- 
ton  &  Co.  V.  Surety  Co.,  93  Wash.  103, 
160  P  1;  Heetor  C.  L.  Co.  v.  Jones, 
79  W.  Va.  618,  92  SE  102;  Davis  Col- 
liery Co.  V.  Westfall,  78  W.  Va.  735, 
90  SE  328. 

[a>j  Violation  of  a  clause  in  a  deed. 
Court  has  no  jurisdiction  to  render  a 
decree  violating  a-  clause  in  a  deed. 
Travis  v.  Setz,  135  Tenn.  156,  185  SW 
1075. 

746-23     [a]     An  original  bill  in  the 
nature  of  a  bill  of  review  is  a  proper 
remedy   for    one    who    is   not    made    a 
party.     Primitive  Methodist  Church  v. 
Homer,  38  E.  I.  530,  96  A  818. 
747-24      Turtle    Creek     Borough     v. 
Water  Co.,  243  Pa.  401,  90  A  194. 
[aj    None  of  complainants  entitled  to 
relief. — Where   the    record   shows   that 
none    of    the    complainants    of    record 
have  any  right  to  relief,  the  court  can- 
not grant  relief  to  those  unnamed  per- 
sons on  whose  behalf  it  is  claimed  the 
suit    is   brought.      Watson,  v.    Life    & 
Trust  Co.,  189  Fed.  872,  111  CCA  134. 
749-32      Neafsey    v.    Chincholo,    225 
Mass.  12,  113  NE  661. 
750-36     Stewart  v.  Snider,   197  Ala. 
J29,  72   S  409;   Howard  v.  Burns,   279 


111.  256,  116  NE  703;  Calhoun  v.  Eob- 
inson,  180   la.  538,   163  NW  374;  Mc- 
Farland  v.  Heverly,  46  Pa.  Super.  434;  ~ 
Bevers  v.  Hughes  (Tex.  Civ.),  195  SW 
651. 

750-37  McFarland  v.  Heverly,  46 
Pa.  Super.  434;  Fulton  v.  Cox,  117  Va. 
669,  86  SE   133. 

750-38  Ex  parte  Equitable  Trust 
Co.,  231  Fed.  571,  145  CCA  457;  Mitch- 
ell ■».  Coal  &  C.  Co.,  214  Fed.  685,  131 
CCA  425;  Norsworthy  v.  Willoughhy, 
176  Ala.  145,  57  S  717;  Culberhouse  v. 
Hawthorne,  107  Ark.  462,  156  SW  421; 
Warner  v.  Mettler,  260  HI.  416,  103 
NE  259;  Pickard  v.  Clancy,  225  Mass. 
89,  113  NE  838;  Fordyce  v.  DUlaway, 
212  Mass.  404,  99  NE  166;  MiUer  c. 
Casey,  176  Mich.  221,  142  NW  589; 
Connor  v.  Jochen,  171  Mich.  69,  137 
NW  69;  Blythe  v.  Simmons,  107  Miss. 
510,  65  S  571;  McFarland  v.  Heverly, 
46  Pa.  Super.  434;  Beatty  v.  Edgell, 
75  W.  Va.  252,  83  SE  903;  Newberry 
V.  Dutton,  114  Va.  95,  75  SE  785.  See 
Eittenhouse  v.  Newhard,  232  Pa.  433, 
81  A  445. 

[a]  Allegation  stricken  from  com- 
plaint by  amendment  cannot  be  em- 
braced by  the  decree.  Gamble  v.  An- 
drews, 187  Ala.  302,  65  S  525. 

[b]  The  scope  of  the  bill  may  be  en- 
larged by  answer  and  proofs  so  as  to 
embrace  matters  occurring  subsequent 
to  the  filing  of  the  bill.  Denver  v. 
Mercantile  Trust  Co.,  201  Fed.  790,  120 
CCA  100. 

751-39      Norsworthy    v.   Willoughby, 
176  Ala.  145,  57  S  717. 
753-50    Thomasville  L.  S.  Co.  v.  Bur- 
ney,  19  Ga.  App.  703,  91  SE  1062. 
753-53      McFarland    v.    Heverly,   46 
Pa.  Super.  434. 

754-58  Kuh  v.  O'Eeilly,  177  111. 
App.  271;  Pittsmont  Copper  Co.  v. 
O'Eourke,  49  Mont.  281,  141  P  849. 
754-61  Warner  v.  Mettler,  260  111. 
416,  103  NB  259;  Dunbar  v.  Springer, 
256  111.  53,  99  NE  889;  Jones  v.  Wil- 
liams, 185  111.  App.  499;  Briggs  v.  Bey- 
nolds,  176  111.  App.  420;  Miller  v. 
Casey,  176  Mich.  221,  142  NW  589; 
Wayland  Creamery  Co.  v.  Dean,  169 
Mich.  223,  134  NW  1116;  Blythe  v. 
Simmons,  107  Miss.  510,  65  S  571; 
Spangler  Brew.  Co.  v.  McHenry,  242 
Pa.  522,  89  A  665. 
[a]  Relief  against  a  person  not  a 
party.  Eice  v.  Dougherty,  165  111.  App. 
125. 
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[b]  Permanent  injunction  granted  in 
suit  for  temporary  injunction.  Aus- 
tin Clothing  Co.  V.  Posey  (Ala.),  64 
S  6. 

755-65  Dixie  Grain  Co.  v.  Quinn, 
181  Ala.  208,  61  S  886;  Gardner  v.  Dun- 
can,  104  Miss.  477,  61  S  545. 
755-66  Todd  v.  Bond  Co.,  196  Ala. 
169,  71  S  661;  Fry  v.  Jenkins,  173 
111.   App.   486. 

756-67  Stewart  v.  Snider  197  Ala. 
129,  72  S  409;  Fry  v.  Jenkins,  173  111. 
App.  486;  Snow  Iron  Works  v.  Chad- 
wick,  227- Mass.  382,  116  NE  801,  LEA 
1917F,  755.  See  Todd  v.  Bond  Co., 
196  Ala.  169,  71  S  661. 
757-69  Hayward  v.  McDonald,  192 
Fed.  890,  113  CCA  368;  Eexford  v. 
Woodland  Co.,  208  Fed.  295;  Maring 
V.  Meeker,  263  IQ.  136,  105  NE  31; 
Thompson  v.  Lindsay,  242  Mo.  53,  145 
SW  472;  Taylor  v.  Taylor,  69  Or.  '541, 
139  P  852;  Averill  v.  B.  E.,  88  Vt.  293, 
92  A  220;  Eureka  Marble  Co.  v.  Mfg. 
Co.,  47  Vt.  430;  Danforth  v.  Smith, 
23  Vt.  247. 

[a]  If  plaintiff  fails  to  obtain  relief 
in  one  form  he  is  not  barred  from  such 
relief  as  may  be  applicable  to  the  case 
stated  by  the  bill.  Ginn  v.  Almy,  212 
Mass.  486,  99  NE  276. 
7S7-70     MUler   v.   Casey,    176   Mich. 

221,  142  NW  589;  Grant  v.  Swank, 
74  W.  Va.  93,  81  SE  967,  LEA1915B, 
881;  Custer  v.  Hall,  71  W.  Va.  119,  76 
SE  183. 

757-73  Bank  of  Commerce  v.  Gools- 
"by,  129  Ark.  416,  196  SW  803";  For- 
dyce  V.  Dillaway,  212  Mass.  404,  99  N 
&166. 

759-84  [a]  Proper  issues  essential. 
But  in  order  to  grant  one  defendant 
relief  against  a  codefendant,  it  is  not 
enough  that  the  latter  is  named  as 
defendant  to  the  bill  unless  the  bill 
and  the  answer  seeking  relief,  con- 
sidered together  sufficiently  raise  the 
issues  between  such  defendants.  Free- 
man V.  Egnor,  72,  W.  Va.  830,  79  SE 
824. 
760-90     See  Grant  v.  Creed,  54  Okl. 

222,  153  P  1110. 

762-10  [a]  Consent  to  decree  on 
cross-bill. — A  deoree  is  not  void  be- 
cause not  based  on  evidence  supporting 
the  allegations  of  the  cross-bill  where 
oomplainant  consented  to  entry  of  de- 
cree on  cross-bill.  Eubanks  v.  McLeod, 
105  Miss.  826,  63  S  226. 


762-11  Fulton  v.  Eamsey,  76  W.  Va. 
45,  84   SE  1065. 

763-14  Eeinecke  v.  Eeinecke,  105 
Miss.  798,  63  S  215. 

[a]  Failure  to  answer  interrogatories. 
Eosenau  v.  Powell,  184  Ala.  396,  63  S 
1020. 

[b]  Amended  answer. — Felker  v.  Eice, 
110  Ark.  70,  161  SW  162. 

763-15  See  Blocker  v.  Seay,  69  Fla. 
519,  68  S  459. 

764-17      Gillespie    v.    Scott,    65    Fla. 
175,  61   S   322;   Seaeoast  Lumb.  Co.  v. 
Lumb.  Co.,  63  Fla.  604,  59  S  13. 
764-22    Peck  v.  Phillips,  67  Fla.  364, 
65  S  4. 

[a]  Where  suit  was  irregularly 
brought  in  the  name  of  a  deceased  per- 
son as  the  sole  complainant,  and  after 
decree  pro  confesso  a  real  party  was 
made  the  sole  complainant,  no  notice 
thereof  being  served  on  the  defendants, 
and  they  not  appearing  in  the  cause, 
a  final  decree  against  them  is  errone- 
ous. Whittle  V.  Long,  68  Fla.  441,  67 
S  130. 

765-25  Jett  v.  Eldridge,  63  Fla.  442, 
59  S  16. 

765-26  Thomas  v.  Davis,  197  Ala. 
37,  72  ^  365;  Eandall  v.  Saucier,  102 
Miss.  412,  59  S  798.  See  Connor  v. 
Jochen,  171  Mich.  69,  137  NW  69. 
[a]  Even  though  such  plea  be  Im- 
proper under  the  court's  order.  Lukens 
Gulf  Cypress  Co.  v.  Cochran,  65  Fla. 
305,  61  S  630. 

765-27  Hull  V.  Burr,  62  Fla.  499,  56 
S  673. 

[a]  Substituted  defendant. — Where 
the  original  defendant  dies  after  filing 
an  answer,  a  decree  pro  confesso  could 
not  be  taken  against  the  substituted 
defendant,  if  the  original  bill  remains 
unaltered,  for  the  answer  of  the  orig- 
inal defendant  is  the  answer  of  his 
successor.  Dickens  v.  Dickens,  174  Ala. 
305,  56  S  806;  Eandall  v.  Saucier,  102 
Miss.  412,  59  S  798. 

765-31  Porter  v.  Key  West,  69  Fla. 
357,  68  S  175. 

[a]  For  discussion  of  such  a  provision, 
see  Loring  v.  Grummon,  176  Ala.  236, 
57  S  818. 

765-32  [a]  Decree  by  clerk.— The 
statute  and  rule  do  not  authorize  the 
clerk  to  make  a  decree  pro  confesso 
and  file  it  among  the  papers  in  the 
cause.  Porter  v.  Key  West,  69  Fla. 
357,  68  8  175. 
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766-36     [a]     Notice  of  amendment. 

If  plaintiff  is  allowed  to  amend  his 
complaint  after  expiration  of  time  al- 
lowed by"  court,  defendant  must  be 
notified.  Turner  v.  Jones,  67  Fla.  121, 
64  S  502. 

767-39  Sutton  v.  Zewadski,  70  Pla. 
379,  70  8  433;  Turner  v.  Jones,  67 
Fla.  121,  64  S  502;  Prout  v.  Security 
Co.,  55  Fla.  816,  47  S  12. 
[a]  But  discretion  must  not  be  abnsed. 
Grand  Lodge  v.  Yelvlngton,  111  Miss. 
352,    71    S   576. 

767-41  Gabriel  v.  Gabriel,  86  N.  J. 
Eq.  6,  97  A  495;  Day  v.  Allaire,  31  N. 
J.   Bq.    303. 

[a]  The  following  held  to  be  sufficient 
causes  for  setting  the  decree  pro  con- 
fesso  aside:  Want  of  notice  (Roe- 
buck V.  Batten,  64  Fla.  424,  59  S  942) ; 
deceit,  surprise  or  irregularity.  Roe- 
buck V.  Batten,  64  Fla.  424,  59  S  942. 
768-42  Sutton  v.  Zewadski,  70  Fla. 
379,  70  S  433;  Turner  v.  Jones,  67  Fla. 
121,  64  S  502;  Roebuck  v.  Batten,  64 
Fla.  424,  59  S  942. 

768-46  Roebuck  v.  Batten,  64  Fla. 
424,  59  S  942. 

769-53  McArthur  v.  Rubber  Co., 
221  Mass.  372,  109  NE  162;  Mayberry 
V.  Sprague,  207  Mass.  508,  93  NE  925. 
769-54  Hutchins  v.  Nickerson,  212 
Mass.  118,  98  NE  791. 
769-58  Hodges  v.  Securities  Co.,  187 
Ala.  290,  66  S  920. 

770-59  [a]  Where  the  defendants 
nerer  answered,  a  decree  pro  confesso 
should  have  been  entered  before  refer- 
ence td  the  master  to  hear  the  parties 
and  report  his  findings  of  fact,  or  after 
the  coming  in  of  his  report,  and  before 
directing  him  to  sell  the  property  of 
the  defendant  company.  Eastern 
Bridge  Co.  v.  Worcester  A.  Co.,  216 
Mass.  426,  103  NE  913. 
770-60  Edington  v.  Ins.  Co.,  134 
Tenn.  188,  183  SW  728. 
770-63  Nelson  v.  Cohn,  192  111.  App. 
444. 

770-68  Kohlman  v.  Moore,  175  Ky. 
710,  194  SW  933. 

770-69  Teich  v.  Machine  Co.,  191 
111.  App.  548. 

771-74  Nelson  v.  Cohn,  192  111.  App." 
444;  McArthur  v.  Rubber  Co.,  221  Mass. 
372,  109  NE  162. 

[a]  Pleadings  when  order  entered  con- 
trol.— The  final  decree  following  a  pro 
confesso  order  is  only  such  a  decree  as 
would  be   authorized  by  the  state   of 


the  pleadings  when  the  order  was  en- 
tered. And  if  the  bill,  subsequent  to 
the  entry  of  such  order,  is  amended  so 
as  to  give  the  court  jurisdiction,  the 
court  should  set  aside  the  default  and 
give  time  to  defend.  Cuebas  v.  Cnebas 
223  V.  S.  376,  32  Sup.  Ct.  277,  56  L. 
ed.  476. 

771-75  Morgan  v.  Ice,  80  W.  Va. 
273,  92  SB  340. 

773-77  Hodges  v.  Securities  Co.,  187 
Ala.  290,  65  S  920. 

772-81  Sawyer  v.  Edwards  (Ala.), 
75  S  338. 

773-84  Woods  v.  Glos,  257  HI.  125, 
100  NE  516;  Zeis^r  v.  Cohn,  207  N.  Y. 
407,  101  NE  184,  AnnCasl914C,  493, 
47  LBACNS)  186;  Smith  v.  Bank,  151 
App.  Div.  317,  135  NTS  985. 
773-87  Electric  Boat  Co.  v.  Boat 
Co.,  215  Fed.  377;  Bureau  of  Nat.  Lit- 
erature V.  Sells,  211  Fed.  379;  Central 
R.  Co.  V.  Jersey  City,  199  Fed.  237; 
Enterprise  Lumb.  Co.  v.  Bank,  181 
Ala.  388,  61  S  930;  Highland  Realty 
Co.  V.  Land  Co.,  174  Ala.  326,  56  S 
716;  Hall  v.  Huff,  114  Ark.  206,  16B 
SW  792;  Merchants',  etc.  Bank  v.  Har- 
ris, 113  Ark.  100,  167  SW  706;  Evans 
V.  Pettus,  112  Ark.  672,  166  SW  955; 
Phillips  V.  Grubbs,  112  Ark.  562,  167 
SW  101;  Raisch  v.  Warren,  18  Cal.  App. 
655,  124  P  95;  Weiss  v.  Ahrens,  24 
Colo.  App.  531,  135  P  987;  First  Church, 
etc.  V.  Page,  257  111.  472,  100  NE  975; 
Huddleston  v.  Henderson,  181  111.  App. 
176;  Funk  v.  Fowler,  179  111.  App.  356; 
Moore  v.  Brandenburg,  179  lU.  App. 
253  Kuh  V.  O'Reilly,  177  111.  App. 
271;  Schroth  v.  Siegfried,  162  111.  App. 
595;  Iowa  Power  Co.  v.  Hoover,  166 
la.  416,  147  NW  858;  Harrison  Coun- 
ty V.  Ogden,  165  la.  325,  145  NW  681; 
Holmes  v.  Holt,  90  Kan.  774,  136  P 
246;  Martin  v.  Murphy,  216  Mass.  466, 
103  NE  930;  Stroh  v.  O'Hearn,  176 
Mich.  164,  142  NW  865;  Davis  v.  For- 
restal,  124  Minn.  10,  144  NW  423,  Ann 
Casl915B,  448;  Gibson  «.  Shull,  251  Mo. 
480,  158  SW  322;  Thompson  v.  Lind- 
say, 242  Mo.  53,  145  SW  472;  Rakow 
V.  Tate,  93  Neb.  198,  140  NW  162; 
Shevalier  v.  Stephenson,  92  Neb.  675, 
139  NW  233;  Bell  v.  Dingwell,  91 
Neb.  699,  136  NW  1128;  Public  Serv- 
ice Corp.  V.  Westfield,  82  N.  J.  Eq.  43, 
91  A  738,  aff.  82  N.  J.  Eq.  662,  91  A 
740;  Cook  «.  Warner,  41  Okl.  781,  140 
P  424;  Tokstad  v.  Daws,  68  Or.  86,  136 
P  844;  Hurst  v.  Brennen,  239  Pa.  216, 
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86  A  778,  AnnCasl914D,  428;  Holden 
V.  Mfg.  Co.,  232  Pa.  366,  81  A  428; 
Tire  v.  Gate,  85  Vt.  418,  82  A  741; 
Enright  v.  Amsden,  70  Vt.  183,  40 
A  37;  Whipple  v.  Fair  Haven,  63  Vt. 
221,  21  A  633;  S.  v.  Cheney,  67  Wash. 
151,  121  P  48;  Smith  v.  White,  71  W. 
Va.  639,  78  SE  378,  48  LRA(NS)  623; 
Custer  V.  Hall,  71  'W.  Va.  119,  76  SE 
183;  Ekeru  v.  McGovern,  154  Wis.  157, 
142  NW  595,  46  LEA(NS)  796. 
[a]  Individual  relief. — Zadek  v.  Bur- 
nett, 176  Ala.  80,  57  S  447. 
773-88  Miller  v.  Eowan,  251  111.  344, 
96  NE  284;  Fisher  v.  Trumbauer,  160 
la.  255,  138  NW  528,  141  NW  419; 
Bower  Bros.  v.  Warren  County,  103 
Miss.  343,  60  S  328;  Waddle  v.  Frazier, 
245  Mo.  391,  151  SW  87;  Gill  v.  Safe 
Co.,  170  Mo.  App.  478,  156  SW  811; 
Potter  V.  Whitten,  161  Mo.  App.  118, 
142  SW  453;  Enright  v.  Amsden,  70 
Vt.  183,  40  A  37;  Ely  v.  Johnson,  114 
Va.  31,  75  SE  748. 

[a]  Though  legal  relief  on  a  cross-bill 
exists,  it  will  not  be  dismissed  where 
equity  has  jurisdiction  of  the  subject- 
matter  and  the  parties.  Smith  v. 
White,  71  W.  Va.  639,  78  SE  378,,  48 
LEA(NS)  623. 

[b]  Allegations  -which  are  not  proved 
on  the  trial,  and  upon  which  no  relief 
is  decreed,  will  not  authorize  ^  decree 
on  ^ueh  parts  of  the  bill,  which,  if 
standing  alone,  would  not  give  the 
court  jurisdiction.  Tarr  v.  Stearman, 
264  ni.  110,  105  NE  957. 

774-94  Union  Cent.  Life  Ins.  Co.  v. 
Drake,  214  Fed.  536,  131  CCA  82; 
Central  Imp.  Co.  v.  Steel  Co.,  201  Fed. 
811,  120  CCA  121;  Doolittle  v.  Doo- 
little,  166  la.  625,  147  NW  893. 
775-4  [a]  The  mandatory  portion 
and  not  the  recitals  contain  the  judg- 
ment. Bekerson  v.  Tanney,  235  Fed. 
416. 

776-6  Bank  of  Commerce  v.  Goo'lsby, 
129  Ark.  416,  196  SW  803;  Johnston  v. 
Los  Angeles,  31  Cal.  App.  39,  159  P 
872. 

[a]  If  Indefinite  and  uncertain  decree 
will  be  reversed.  Eice  v.  Dougherty, 
165  ni.  App.  125. 

776-9  Johnston  v.  Los  Angeles,  31 
Cal.  App.  39,  159  P  872. 
777-24  [a]  Preserving  the  evidence. 
The  evidence  in  p,n  equity  suit  might 
he  preserved  either  by  being  copied 
into  the  decree,  or  by  a  certificate  of 
evidence    or    a   master's    report.      In 


whatever  form  it  is  preserved  it  is  a 
part  of  the  decree.  Chicago  Terminal 
R.  E.  Co.  V.  Barrett,  252  111.  86,  96 
NE   794. 

[b]  Where  there  is  no  certificate  of 
evidence  the  decree  must  recite  suffi- 
cient facts  to  sustain  the  conclusions 
of  the  chancellor.  Mitchell  v.  Mitchell, 
263  111.  165,  104  NE  1037. 

[c]  Decree  dismissing  a  bill. — A  de- 
cree granting  relief  must  be  supported 
by  a  finding  of  specific  facts  in  the 
decree  itself,  or  by  evidence  appear- 
ing in  the  record,  but  the  rule  is  other- 
wise as  to  a  decree  dismissing  a  bill 
of  complaint.  Neimes  v.  Strassheim, 
176  111.  App.  16. 

777-35  Liebing  v.  Matthews^  216 
Fed.  1,  132  CCA  245;  Young  v.  Wyatt, 
130  Ark.   371,  197  SW  575. 

[a]  It  Is  irregular  to  incorporate  find- 
ings of  fact  in  the  same  document  as 
the  decree.  Smith  v.  Smith,  222  Mass. 
102,  109  NE  830. 

[b]  Where  answer  admits  allegations. 
Hinton  v.  Tyler,  163  111.  App.  454. 
777-36  Young  v.  Wyatt,  130  Ark. 
371,  197  SW  575;  Murphy  v.  Transp. 
Co.,  114  Me.  184,  95  A  887. 
779-40  Chicago  Gt.  W.  E.  Co.  v. 
Ashelford,  268  111.  87,  108  NE  761; 
Cameron  v.  Clinton,  259  111.  699,  102 
NE  1000;  Stevens  v.  CofiEeen,  39  111. 
148;  Hanscom  v.  Gaslight  Co.,  220 
Mass.  1,  107  NE  426,  AnnCasl917A, 
145. 

779-43  [a]  Decree  becomes  effective 
upon  being  signed.  Hudson  Trust  Co. 
V.  Boyd,  80  N.  J.  Eq.  267,  84  A  715. 
780-46  Chicago  Gt.  W.  E.  Co.  v. 
Ashelford,  268  111.  87,  108  NE  761; 
Mass.  Mut.  L.  Ins.  Co.  v.  Vehicle  Co., 
138  Tenn.  28,  195  SW  7fi2.  See  Goode 
V.   Bryant,    118    Va.    314,    87    SE    588. 

[a]  Time  of  entry. — A  decree  yiay  be 
entered  on  the  last  day  of  a  term  of 
the  court.  P.  v.  Evans,  262  111.  235, 
104  NE  646. 

[b]  An  oral  announcement  by  a  judge 
that  decree  will  be  entered  does  not 
constitute  a  decree;  the  decree  must 
be  spread  upon  the  record  book.  Cooley 
V.  Ayres,  180  la.  740,  163  NW  625. 
780-47  [a]  IMinute  entry  showing 
judgment  constitutes  final  record  of 
judgment  or,  decree.  Jordan  v.  8. 
(Ala.  App.),  74  S  864. 

780-50  Chicago  Gt.  W.  R.  Co.  v. 
Ashelford,  268  111.  87,  108  NE  761. 
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[a]  Approval  of  the  decree  by  the 
chancellor  is  authority  for  the  «lerk  to 
enroll  it  or  enter  it  upon  the  record. 
Cameron  v.  Clinton,  259  111.  599,  102 
NE  1000;  Stevens  v.  Coffeen,  39  111. 
148. 

J7SO-51  [a]  Such  entries  held  im- 
"proper. — Cuebas  v.  Cuebas,  223  U.  S. 
376,  32  Sup.  Ct.  277,  56  L.  ed.  476. 
780-52  Cuebas  v.  Cuebas,  223  TJ.  S. 
376,  32  Sup.  Ct.  277,  56  L.  ed.  476. 
780-53  [a]  Where  a  decree  was  en- 
tered prematurely,  demurrers  not  hav- 
ing been  disposed  of,  the  decree  may 
be  treated  as  vacated,  the  demurrers 
disposed  of  and  the  decree  restored. 
Antoszewski  v.  City  Plumbing  Co.,  185 
Mich.  215,  151  NW  635. 
7SO-54  Chicago,  B.  &  Q.  E.  Co.  v. 
Wingler,  165  111.  634,  46  NE  712; 
Brown  v.  Wesson,  114  Miss.  216,  74  S 
831;  S.  V.  By.  Co.,  157  Wis.  73,  147 
NW  219. 

[a]  When  decree  cannot  be  entered 
nunc  pro  tunc. — Cameron  v.  Clinton, 
259  111.  599,  102  NE  1000. 
781-56  Hurd  v.  Goodrich,  59  111.  450. 
781-58  For  example,  see  the  follow- 
ing cases:  Gasque  v.  Ball,  71  Pla.  257, 
71  S  329;  Hurd  v.  Goodrich,  59  111. 
450;  Gilpatriek  v.  Glidden,  82  Me.  201, 
19  A  166. 

781-59  Whiting  v.  Bank,  13  Pet. 
(U.  S.)  6,  10  L.  ed.  33;  Dexter  v. 
Arnold,  5  Mason  303,  7  Fed.  Cas.  No. 
3,856. 

782-61  Hurd  v.  Goodrich,  59  111.  450. 
782-65  [a]  Effect  of  enrolment  and 
its  omission  on  validity  of  decree. 
Johnson  v.  Johnson,  182  Ala.  376,  62 
S  706;  Hudson  Trust  Co.  v.  Boyd,  80 
N.  J.  Eq.  267,  84  A  716. 
782-66  Sherman  v.  Jefferson,  274  111. 
294,  113  NE  624. 

782-67  See  discussion  in  Hudson 
Trust  Co.  V.  Boyd,  80  N.  J.  Eq.  267,  84 
A  715. 

782-68  See  discussion  in  Hudson 
Trust  Co.  V.  Boyd,  80  N.  J.  Eq.  267,  84 
A  715. 

782-70  [a]  Generally  decrees  be- 
come effective  Immediately  upon  being 
signed,  and  may  be  enforced  by  execu- 
tion subject  to  rules  and  practice,  with- 
out waiting  for  »ny  enrolment.  Hud- 
son Trust  Co.  V.  Boyd,  80  N.  J.  Eq. 
267,  84  A  715. 

fb]  In  England,  no  appeal  to  the 
House  of  Lords  can  take  place,  unless 
the  decree  appealed  against  has  been 


enrolled.  See  discussion  in  Hudson 
Trust  Co.  V.  Boyd,  80  N.  J.  Eq.  267, 
84  A  715. 

782-71  Gasque  v.  Ball,  71  Fla.  257, 
71  S  329. 

783-74  Walker  v.  Melntire,  41  App. 
Cas.  (D.  C.)  380;  Sharkey  v.  Butte,  52 
Mont.  16,  155  P  266;  McSwegin  v. 
Howard,  70  W.  Va.  783,  74  SE  948. 
783-78  Fairbanks  v.  Newhall,  222 
Mass.  598,  111  NE  385;  Thompson  v. 
Coal  Co.,  77  W.  Va.  782,  88  SE  1040. 
783-79  Arthur  Irr,  Co.  v.  Strayer, 
50  Colo.  371,  115  P  724;  Drach  v. 
Isola,  48  Colo.  134,  109  P  748. 
783-80  San  Jose  L.  &  W.  Co.  v. 
Eaneh  Co.,  189  U.  S.  177,  23  Sup.  Ct. 
487,  47  L.  ed.  765;  Carson  v.  Three 
States  L.  Co.,  142  Fed.  893;  Avery  v. 
Police  Jury,  15  La.  Ann.  223,  36  Am 
Dec  202;  ToplifE  v.  Topliffi,  4  0.  C  D. 
312,  8  O.  C.  C.  55,  affirmed  51  Ohio  St. 
625;  Gentry  v.  Live  Stock  Co.,  45  Or. 
233,  77  P  115;  State  v.  Bank,  96  Tenn. 
591,  36  SW  719;  Fowlkes  v.  State,  14 
Lea    (Tenn.)    14. 

784-83  Cuneo  importing  Co.  v. 
Transporting  Co.,  241  Fed.  421;  Lewis 
V.  Holmes,  224  Fed.  410,  140  CCA  8; 
Farmers'  &  M.  Bk.  v.  Assn.,  220  Fed. 
1,  135  CCA  577;  Givens  v.  Grimmett, 
117  Ark.  655,  174  SW  247;  Johnston 
i;.  Los  Angeles,  31  Cal.  App.  39,  159 
P  872;    Smith  «.   Cretors,  181  la.  189, 

164  NW  338;  Alexander  v.  Clarkson, 
100  Kan.  294,  164  P  294,  LBA1917F, 
1006;  Eyder  ■».  Perkins,  219  Mass.  526, 
107  NE  387;  Smith  v.  Smith,  194  Mo. 
App.  309,  188  SW  1111;  Hudson  Tr. 
Co.  V.  Boyd,  80  N.  J.  Eq.  267,  84  A 
715;  Heitkamper  v.  Hoffman,  99  Misc. 
543,  164  NYS  533;  St.  John  v.  Fowler, 

165  NYS, 377;  Eeppert  v.  Hunter,  164 
NYS  557;  Eateliff-Sanders  Grocer  Co. 
V.  Mercantile  Co.  (Okl.),  164  P  1142; 
Seaweard  v.  Bank,  84  Or.  678,  165  P 
232;  Blwert  v.  Knapp,  81  Or.  525,  159 
P  1027. 

[a]  A  decree  dismissing  a  bill  on  de- 
murrer after  failure  to  amend  is  not 
res  adjudicata.  Davis  Colliery  Co.  ». 
Westfall,,  78  W.  Va.  735,  90  SE  328. 

[b]  Findings  and  rulings  where  no  de- 
cree is  entered  thereon  are  not  con- 
clusive on  the  parties.  Mighill  v.  Row- 
ley, 224  Mass.  586,  113  NE  Seg'. 

[c]  Persons  not  parties  to  action  (1) 
not  bound.  Dawsey  «. '  Culbreth  (Ala.), 
75  S  459.  (2)  A  lienholder  not  made  a 
party  to  foreclosure  proceedings  is  not 
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bound  by  foreclosure  decree.  Beyes  v. 
Implement  Co.  (Tex.  Civ.),  188  SW 
450.  (3)  Where  devisees  are  not  made 
parties  to  a  suit  in  relation  to  testa- 
tor's estate  the  decree  rendered  therein 
is  not  conclusive  as  to  them.  Citizens 
Loan  &  Trust  Co.  v.  Herron,  186  Ind. 
421,  115  NE  941. 

[d]  Parties,  heirs  or  representatives 
bound  by  final  decree.  Buck  v.  Lock- 
wood,  193  Mich.  242,  159  NW  509. 

[e]  A  compromise  agreement  approved 
by  a  decree  is  not  conclusive  against 
parties  having  a  contingent  interest  un- 
der a  will  even  though  a  guardian  ad 
litem  is  appointed  to  represent*  such 
parties,  where  the  agreement  apparent- 
ly cuts  off  such  interest.  Neafsey  v. 
Chincholo,  225  Mass.  12,  113  NE  651. 

[f]  A  decree  against  a  partnership  is 
conclusive  against  all  partners.  Wisen- 
baker  v.  Pine  Co.,  18  Ga.  App.  602,  89 
SE  1096. 

784-84  Hanley  v.  Live  Stock  Co., 
234  Fed.  522,  148  CCA  288;  Givens 
i;.  Grimmett,  117  Ark.  655,  174  SW 
247;  Smith  v.  Cretors,  181  la.  189,  164 
NW  338;  Mtzgerald  v.  Heady,  225 
Mass.  75,  113  NE  844;  Bank  of  Italy 
V.  Burns,  39  Nev.  826,  156  P  932,  159 
P  863;  Eeppert  v.  Hunter,  164  NTS 
557;  Leith  v.  Metzger,  253  Pa.  433,  98 
A  616. 

[a]  A  decree  to  be  conclusive  must 
have  been  rendered  on  the  merits  of 
the  subject  matter.  Buck  v.  Lockwood, 
193  Mich.  242,  159  NW  509. 

[b]  Effect  of  rentals. — In  suit  to  quiet 
title  complainants  are  not  bound  by 
decree  construing  will  when  the  decree 
recites  that  it  is  not  to  be  conclusive. 
Busick  V.  Busick  (Ind.  App.),  115  NE 
1025. 

784-85  Donohue  v.  Vosper,  243  U.  S. 
59,  37  Sup.  Ct.  350,  61  L.  ed,  592;  Alt 
V.  Young,  181  la.  1260,  162  NW  195; 
Smith  V.  Smith,  194  Mo.  App.  309,  188 
SW  1111;  Safe  Deposit,  etc.  Co.  v. 
Linton,  256  Pa.  274,  100  A  831;  Hewes 
V.  Miller,  254  Pa.  57,  98  A  776;  King 
V.  King,  80  W.  Va.  371,  92  SE  657. 
[a]  Matters  not  adjudicated  not  con- 
cluded. Eomana  v.  R.  Co.,  226  Mass. 
532,  116  NE  218. 

784-87    See  Adams  v.  Pugh's  Admr., 
116  Va.  797,  83  SE  370, 
784-89    Mooney     v.     Valentynoviez, 
255  HI.  118,  99  NE  344. 
785-97    [a]    After  the  eviration  of 
tbe  term  at  which  a  decree  is  rendered 


the  decree  becomes  an  absolute  final- 
ity. Farmers'  &  Merchants'  Bank  v. 
Arizona  M.  S.'  &  L.  Assn.,  135  CCA 
577,  220  Fed.  1. 

[b]  Effective  from  day  of  rendition, 
not  from  its  entry  of  record.  Holla- 
baugh  V.  Taylor,  134  Ark.  415,  204  SW 
628. 

785-98  [a]  Uncertainty  in  decree 
as  to  grounds  on  which  based  renders 
it  inconclusive  in  subsequent  litigation 
between  the  same  parties  upon  the 
same  demand.  Laing  v.  Price,  75  W. 
Va.  192,  83  SE  497. 
786-5  C.  V.  Lewis,  253  Pa.  175,  98 
A   31. 

78C-9  Collins  v.  Bradley  Co.,  227  Fed. 
199. 

787-11  Hultberg  v.  Anderson,  252 
111.  607,  97  NE  216.  But  see  Pinel 
V.  Pinel,  178  Mich.  596,  146  NW  117. 
[a]  The  court  may  change  the  decree 
or  withhold  assistance  if  the  circum- 
stances are  such  that  it  would  be  un- 
just to  enforce  the  decree.  Terry  v. 
McClintock,  41  Mich.  492,  2  NW  787. 
787-12  C.  V.  Lewis,  253  Pa.  175,  98 
A  31. 

787-13  Stuart  v.  Burcham,  62  Neb. 
84,  86  NW  898,  89  AmSt  739;  Tyler 
V.  Toms,  75  Va.  116;  Suavely  v.  Hark- 
rader,  30  Gratt.  (71  Va.)  487;  Shackel- 
ford V.  Apperson,  6  Gratt.  (47  Va.) 
451;  Tate  v.  Liggat,  2  Leigh  (29  Va.) 
84,  101. 

[a]  Concurrent  remedies.  —  The  ex- 
tending of  the  writ  of  execution  to 
courts  of  equity  did  not  deprive  them 
of  any  remedy  previously  employed  for 
the  enforcement  of  their  decree.  Stro- 
bridge  v.  Strobridge,  21  Hun  (N.  T.) 
288. 

787-14    Bichards    v.    Harrison,     218 
Fed.  134;  Stuart  v.  Burcham,  62  Neb. 
84,  86  NW  898,  89  AmSt  739. 
788-17     C.    V.    Lewis,    253    Pa.    175, 
98  A  31. 

788-19  C.  V.  Lewis,  253  Pa.  175, 
98  A  31. 

788-22  Erratum. — Cross-reference  to 
title  "Bevival  of  Judgments  and  De- 
crees" should  be  to  title  "Judgments 
and  Decrees,  Bevival  of." 
788-23  Erratum. — Cross-reference  to 
title  "Eevivor,  Bill  of"  should  be  to 
title  "Bevivor." 

789-24  Erratum. — Cross-reference  to 
title  "Scire  Facias"  should  be  to 
title  "Judgments  and  Decrees,  Be- 
vival of." 
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7S9-25  Hanseom  v.  Gaslight  Co.,  220 
Mass.  1,  107  NE  426,  AnnCasl917A, 
145;  Thompson  v.  Coal  Co.,  77  W.  Va. 
782,  88  SE  1040. 

789-26  Cohen  v.  Superior  Ct.,  39 
E.  I.  272,  97  A  794;  Litzell  v.  Hart.  96 
Wash.  471,  165  P  393. 

[a]  Opening  of  final  decree. — Williams 
V.  Lowe,  79  N.  J.  Eq.  173,  81  A  760. 
789-28  [a]  Carelessness  or  Incom- 
petency of  attorney  not  siifB.cient  to 
warrant  vacating  decree.  Long  v. 
Long,  104  Ark.  562,  149  SW  662. 

789-20  Eawls  v.  Henries,  172  N.  C. 
216,  90  SE  140.  See  Cohen  v.  Superior 
Court,  39  E.  I.  272,  97  A  794. 
790-32  [a]  The  following  were 
held  sufficient  causes  for  setting  aside 
the  decree:  (1)  Where  court  allowed 
amendment  of  bill  after  time  limit, 
without  notice  to  defendants.  Turner 
V.  Jones,  67  Fla.  121,  64  S  502.  (2) 
In  fraudulently  making  a  part  of  the 
record  on  appeal  a  pleading  defama- 
tory of  defeated  party's  character,  but 
which  pleading  required  no  denial  and 
did  not  mislead  the  court.  Corney  v. 
Corney,  114  Ark.  574,  169  SW  808. 

[b]  Wife  is  entitled  to  have  decree 
annulling  marriage  set  aside  for  con- 
cealment of  essential  facts  from  court. 
Davidson  v.  Beam,  97  Misc.  89,  161 
NYS  73. 

790-33  Eead  Phosphate  Co.  v.  Wells, 
18  Ga.  App.  656,  90  SE  358. 
[a]  A  void  judgment  or  decree  or 
one  open  to  collateral  attack  may  be 
set  aside  after  expiration  of  the  term. 
Mellon  V.  Trust  Co.,  240  Fed.  359,  153 
CCA  285. 

790-34  Whiteman  v.  Cornwell,  100 
Kan.  2^4,  164  P  280;  Travis  v.  Sitz, 
135  Tenn.  156,  185  SW  1075;  Thomp- 
son V  Coal  Co.,  77  W.  Va.  782,  88 
SE  1040.  See  Baehr  v.  Smith,  169  App. 
Div.  574,  155  NYS  453. 
791-35  Primitive  Methodist  Church 
V.  Homer,  38  E.  I.  530,  96  A  818. 
791-39  Herbst  v.  Musical  &  E.  Corp., 
218  Mass.  174,  105  NE  629. 
792-43  Bartak  v.  Isvolt,  261  111.  279, 
103  NE  967;  Tosetti  Brew.  Co.  v. 
Koehler,  200  HI.  369,  65  NE  636  (upon 
motion  made  during  the  term  in 
which  a  decree  was  rendered,  it  may 
be  set  aside  or  vacated  at  a  subsequent 
term  to  which  it  was  continued) ; 
Thompson  v.  Land  &  Coal  Co.,  77  W. 
Va.  782,  88  SE  1040.    See  Fairbanks ' 


V.  Newhall,  222  Mass.  •  598,  111  NE 
385. 

792-45  Farmers' "&  Merchant*' Bank 
V.  Arizona  M.  S.  &  L.  Assn.,  135  CCA 
577,  220  Fed.  1;  Moeney  v.  Valen- 
tynovicz,  255  111.  118,  99  NE  344; 
Gray  v.  Ames,  220  111.  251,  77  NE  219. 
[a]  Power  over  enforcement  of  decree. 
While  a  court  may  not,  after  the  term, 
amend  the  principles  of  a  final  decree, 
it  has  the  inherent  right  to  modify,  by 
a  subsequent  order,  the  time  of  the 
enforcement  or  the  manner  in  which  it 
shall  be  enforced.  Fulton  Inv.  Co.  v. 
Dorsey,  220  Fed.  298,  136  CCA  108. 
792-46  Farmers'  &  Merchants ' Bank 
V.  S.  &  L.  Assn.,  135  CCA  577,  220 
Fed.  1;  Gainer  v.  Jones,  176  Ala.  288, 
58  S  288;  Mooney  v.  Valentynovicz, 
255  111.  118,  99  NE  344;  Gray  v. 
Ames,  220  111.  251,  77  NE  219;  Cigler 
V.  Keinath,  167  111.  App.  65;  Moore 
V.  Ice  Co.,  131  Md.  558,  102  A  928. 

[a]  Amendment  nunc  pro  tunc. — The 
chancery  court  could  not  by  nunc  pro 
tune  entry  bring  oral  testimony  into 
the  record  by  recitals  in  the  decree  of 
its  recollection  of  the  testimony.  Brad- 
ley Lumb.  Co.  V.  Hamilton,  109  Ark.  1, 
159  SW  35;  Bradley  Lumb.  Co.  v. 
Langford,  109   Ark.  594,  160   SW  866. 

[b]  Or  time  prescribed  by  statute. 
Cohen  v.  Superior  Court,  39  E.  I.  272, 
97  A  794. 

793-47  Mooney  v.  Valentynovicz, 
255  111.  118,  99  NE  344;  Gray  ;;.  Ames, 
220  HI.  251,  77  NE  219. 
793-48  Knight  v.  Hodge,  62  Fla. 
516,  56  S  942;  Gray  v.  Ames,  220  111. 
251,  77  NE  219;  Gerrish  v.  Black,  109 
Mass.  474. 

793-49  Felker  v.  Eice,  110  Ark.  70, 
161  SW  162;  Foxwell  v.  Poxwell,  122 
Md.  263,  89  A  494;  Fairbanks  v.  New- 
hall,  222  Mass.  598,  111  NE  385. 
793-50  Foxwell  v.  Foxwell,  122  Md. 
263,  89  A  494. 

793-51  Sweeney  i;.  Brow  (E.  I.),  90 
A  1073. 

793-53     Whitlock     Cordage     Co.     v. 
Hine,  125  Md.   96,  93  A  431;  Foxwell 
V.  Foxwell,  122  Md.  263,  89  A  494. 
793-54    Foxwell  v.  Foxwell,  122  Md. 
263,  89  A  494. 

793-56  [a]  Party  had  no  knowl- 
edge of  proceedings. — ^In  order  to  ob- 
tain relief  in  equity  from  a  decree,  the 
party  against  whom  the  decree  is  en- 
tered must  show  not  only  that  he  was 
not   summoned,  but   also   that  he  did 
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not  know  of  the  proceeding  in  time 
to  make  a  defense.  Moore  v.  Price,  101 
Ark.  142,  141  SW  501,  quot.  from  S. 
V.  Hill,  50  Ark.  458,  8  SW  401. 
794-64  Weil  v.  Mulvaney,  262  III. 
195,  104  NE  273. 

794-69     Goolsby  v.  Goolsby,  146  Ga. 
763,  92  SE.  521. 

[aj  A  decree  entered  by  stipulation, 
of  parties  should  not  be  disturbed  ex- 
cept on  clear  showing  of  meritorious 
defense.  Cushman  &  Denison  Mfg.  Co. 
V.  Grammes,  234  Fed.  952. 
795-77  [a]  Where  allowance  of 
costs  is  controlled  by  statute,  decree 
ignoring  the  rights  of  the  parties  may 
be  corrected  by  appeal,  writ  of  error 
or  bill  of  review.  S.  v.  Moore,  77  W. 
Va.  325,  87  SB  367. 
796-84  Moore  v.  Davis,  70  W.  Va. 
547,  74  SE  670.  See  Cohen  v.  Su- 
perior Court,  39  E.  I.  272,  97  A  794. 
796-87  Ingram  v.  Power  Co.  (Ala.), 
75  S  304. 

796-88  [a]  A  motion  to  reopen  the 
entry  of  final  decree  does  not  require 
a  formal  hearing.  Cohen  i;.  Superior 
Court,  39  E.  I.  272,  97  A  794. 
796  89  Gray  v.  Ames,  220  111.  251, 
77  NE  219;  Tosetti  Brew.  Co.  v.  Koeh- 
ler,  200  111.  369,  65  NE  636;  Primrose 
V.  Wright,  102  Md.  105,  62  A  238. 
[a]  For  clerical  error  or  matter  of 
form.— P.  V.  Clark,  268  111.  156,  108 
NE  994;  Primrose  v.  Wright,  102  Md. 
105,  62  A  238. 

796-90  [a]  Motion  in  appellate 
court. — A  decree  entered,  in  the  su- 
perior court  cannot  be  amended  on 
eomplainant 's  motion  in  the  supreme 
, court.  The  rights  'of  the  parties  can 
be  fully  protected  by  an  appeal  from 
the  final  decree  of  the  superior  court. 
Sweeney  v.  Brow  (E.  I.),  9'0  A  1073. 
797-91  Moore  v.  Ice  Co.,  131  Md. 
558,  102  A  928. 

797-93  [a]  Surprise  and  fraud. 
Gechter  v.  Gechter,  51  Md.  187. 
797-94  Whitlock  Cordage  Co.  v. 
Hine,  125  Md.  96,  93  A  431;  Herbert 
V.  Bowles,  30  Md.  271;  Oliver  v.  Pal- 
mer, 11  Gill  &  J.  (Md.)  137. 
797-97  Whiting  v.  Bank,  13  Pet. 
(U.  S.)  6,  10  L.  ed.  33;  Dexter  v.  Ar- 
nold, 5  Mason  303,  7  Fed.  Cas.  No. 
3,856;  P.  V.  Clark,  268  111.  156,  108  NE 
994;  Gray  v.  Ames,  220  111.  251,  77 
NE  219  (by  appeal  or  writ  of  error, 
if  the  error  is  apparent  on  the  face 
of  the  record,  and  if  not,  by  bill  of 


review  or  bill  to  impeach  the  decree 
for  fraud  or  other  similar  cause) ;  To- 
setti Brew.  Co.  v.  Koehler,  200  111.  369, 
65  NE  636;  Adamski  v.  Wieozorek,  170 
111.  373,  48  NE  951;  Bailey  v.  Ins. 
Co.,  110  Me.  3i8,  86  A  328;  Gilpatrick 
V.  Glidden,  82  Me.  201,  19  A  166;  Whit- 
lock Cordage  Co.  v.  Hine,  125  Md.  96, 
93  A  431;  Foxwell  v.  Foxwell,  118 
Md.  471,  84  A  552;  Primrose  v.  Wright, 
102  Md.  105,  62  A  238;  Herbert  v. 
Bowles,  30  Md.'271;  Thruston  v.  Devec- 
mon,  30  Md.  210. 

[a]  No  bill  of  review  for  error  ap- 
parent on  the  record  may  be  filed,  after 
a  decree  has  been  passed  on  by  an  ap- 
pellate tribunal.  'Marvel  v.  Endicott, 
85  N.  J.  Eq.  52,  95  A  361. 
797-98  Moore  v.  Ice  Co.,  131  Md. 
558,  102  A  928;  Whitlock  Cordage  Co. 
V.  Hine,  125  Md.  96,  93  A  431;  Prim- 
itive Methodist  Church  v.  Homer,  38 
E.  I.  530,  96  A  818;  Travis  v.  Sitz,  135 
Tenn.  156,  185  SW  1075. 
797-99  Ingram  r.  Power  Co.  (Ala.), 
75  S  304;  Foxwell  v.  Foxwell,  118  Md. 
471,  84  A  552;  Primrose  v.  Wright,  102 
Md.  105,  62  A  238;  Herbert  v.  Bowles, 
30  Md.  271;  Thruston  v.  Devecmon,  30 
Md.  210;  Eowe  v.  Silbaugh,  96  Wash. 
138,  164  P  923,  LEA1918D,  466. 

[a]  Decree  obtained  through  surprise, 
accident,  or  mistake  in  cases  not  heard 
on  the  merits  may  be  thus  attacked. 
Bailey  v.  Ins.  Co.,  110  Me.  348,  86  A 
328. 

798-7  [a]  Only  a  party,  or  one  in 
privity,  may  appeal,  and  the  appel- 
lant's proper  relation  to  the  suit  must 
be  shown  by  the  record.  Primitive 
Methodist  Church  v.  Homer,  38  E.  I. 
530,  96  A  818. 

[b]  Petition  for  leheaiing  in  chancery 
court  does  not  lengthen  time  within 
which  appeal  must  be  taken.  Gasque 
f.  Ball,  71  Fla.  257,  71  S  329. 
798-11  Smith  v.  Alderson,  116  Va. 
986,  83  SE  373. 

799-16  Thompson  v.  Coal  Co.,  77  W. 
Va.  782,  88  SE  1040. 


DEFAULT 
804-1  [a]  In  eminent  domain  pro- 
ceedings, although  special  proceedings, 
default  judgments  may  be  taken.  Gwin- 
ner  v.  B.  Co.,  182  Ind.  553,  103  NE 
794. 

804-3     See  Barnard  v.  Irwin,  8  Ala. 
App.  544,  62  S  963;  Endowment  Dept. 
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V.  Harvey,  6  Ala.  Ap^^.  239,  60  S  602; 
Pepi  17.  Korn  (E.  I.),  88  A  537. 
[a]  The  proper  judgment  after  an  ap- 
pearance by  counsel  for  defendant  and 
after  filing  an  afSdavit  of  merits  set- 
ting up  his  defense  which  was  stricken 
out  is  not  a  judgment  by  default  but 
a  judgment  nil  dieit  or  for  want  of 
plea.  The  entry  of  a  judgment  by  de- 
fault is  not  necessarily  reversible  er- 
ror, however.  Mann  v.  Brown,  263  111. 
394,  105  NE  328. 

804-6  Stone  v.  Elliott,  182  Ind.  454, 
106  NE  710;  In  re  Grout,  88  Vt.  318, 
92  A  646,  AnnCasl917A,  210. 

[a]  Facts  well  pleaded  are  admitted. 
Duncan  v.  Duncan,  93  S.  C.  487,  76  SE 
1099. 

[b]  Damages  not  admitted  by  a  de- 
fault. Mann  v.  Brown,  182  111.  App.  1; 
Saunders  v.  Fox,  178  111.  App.  309; 
Marrone  V.  Ehrat,  175  111.  App.  649. 
See  infra,  p.  822,  n.  52. 

804-7  Robinson  v.  Grocery  Co. 
(Ala.),  76  S  854;  Blaloek  v.  Elacksher, 
11  Ala.  App.  545,  66  S  863;  Rose  v.  Le- 
lande,  20  Cal.  App.  502,  129  P  599; 
Holder  Turpentine  Co.  v.  Kister  Co.,  68 
Fla.  312,  67  S  85  (construing  statute); 
Osburn  Auto  Co.  r.  Black,  12  Ga.  App. 
754,  78  SE  470;  Koenigsberger  v.  Mial, 
90  N.  J.  L.  695,  101  A  184;  Sanford 
V.  Hart,  168  App.  Div.  890,  152  NYS 
869;  Naderhoff  v.  Geo.  Benz  &  Sons, 
25  N.  D.  165,  141  NW  501,  47  LEA 
(NS)  853;  Baker,  etc.  Co.  v.  Culp,  105 
S.  C.  418,  90  SB  26;  Birdsong  &  Son 
V.  Allen  (Tex.  Civ.),  166  SW  1177; 
Danner  v.  Walker-Smith  Co.  (Tex. 
Civ.),  154  SW  295.  See  Haviland  v. 
Bommersheim,  81  Misc.  205,  142  NYS 
542. 

[a]  Omission  to  answer  an  unneces- 
sary pleading  does  not  authorize  the 
en  try  _  of  a  default.  Consequently  the 
omission  to  answer  a  cross-complaint 
which  is  but  a  repetition  of  the  an- 
swer and  which  presents  no  new  issues 
does  not  authorize  the  entry  of  a  de- 
fault. Brooks  V.  White,  22  Cal.  Apr. 
719,  136  P  500. 

[b]  Wlere  a  pleading  is  filed,  although 
not  within  the  statutory  period,  the 
defendant  is  not  in  default  for  the 
plaintiff,  by  failing  to  take  action 
thereon,  in  effect  grants  an  extension 
of  time  within  which  to  plead.  Eeber 
<v.  Eeed,  166  Cal.  525,  137  P  263,  Ann 

Ca8l915C,  737;  BertagnoUi  Bros.  v. 
BertagnoUi,  23  Wyo.  228,   148    P    374. 


See  Crossan  ■».  Cooper,  41  Okl.  281, 
137  P  354;  Von  Sehiraeh  v.  Vance,  239 
Pa.  300,  86  A  856;  Greenbrier  Valley 
Bank  v.  Bair,  71  W.  Va.  684,  77  SE 
274. 

[c]  A  demiurrer  filed  is,  until  ruled 
on  by  the  court,  equivalent  to  an  an- 
swer within  the  meaning  of  the  stat- 
•ute  relating  to  defaults.  Davidson  v. 
Graham,  25  Cal.  App.  484,  144  P  147; 
Esden  v.  May,  36  Nev.  611,  645,  135  P 
1185. 

[d]  Only  those  facts  well  pleaded  are 
admitted  by  a  default;  consequently  a 
default  cannot  be  sustained  if  the 
petition  of  the  plaintiff  fails  to  state 
a  cause  of  action.  Davies'  Exr.  v. 
LouisvUle,   159  Ky.   252,  166  SW  969. 

[e]  In  Illinois.— (1)  If  the  plaintiff 
files  an  affidavit  of  merits  and  the  de- 
fendant fails  to  file  with  his  plea  an 
afSdavit  of  meritorious  defense  to  the 
whole  or  a  part  of  the  claim,  the  plain- 
tiff is  entitled  to  judgment  as  in  the 
case  of  default.  Hurd's  Rev.  St.,  1911, 
ch.  110,  §55.  (2)  It  is  not  necessary 
before  the  entry  of  judgment  that  the 
plea  of  the  defendant  be  stricken  from 
the  files,  although  such  practice  is 
proper  and  not  uncommon.  Cramer  v. 
Illinois  Com.  Men's  Assn.,  260  111.  516, 
103  NE  459. 

[f]  The  defendant  is  not  required  to 
plead  each  time  the  plaintiff  amends 
his  pleading,  so  that  he  is  not  in  de- 
fault if  he  fails  to  file  a  second  affi- 
davit of  defense  to  plaintiff's  amended 
pleading.  Herbeck  v.  Kelly,  51  Pa. 
Super.  200. 

[g]  Motion  by  defendant  for  compul- 
sory amendment  of  complaint  or  to 
strike  it  filed  before  the  time  to  answer 
expires  suspends  the  clerk's  power  to 
enter  default.  Cobb  v.  Trammell  (Fla.), 
74  S  697. 

[h]  Service  of  an  answer  upon  plain- 
tiff within  the  statutory  period  does 
not  preclude  the  entry  of  a  default  if 
the  answer  was  not  filed.  S.  v.  Dis- 
trict Court,  50  Mont.  119,  145  P  724. 
[i]  Pleading  to  part  of  declaration. 
If  defendant  fails  to  answer  by  his 
plea  all  material  allegations  in  any  one 
count,  or  omits  to  answer  any  count, 
default  may  be  taken  as  to  part  not 
covered  by  plea.  Charles  v.  Young 
(Fla.),  76  S  869. 

805-9  State  Bank  v.  Buzzard  (Okl.), 
160  P  462, 
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805-10  Brandon  v.  State  Bk.,  186 
Ala.  519,  65  S  341;  Barnard  v.  Irwin, 
8  Ala.  App.  544,  62  S  963;  Kruse  v.  S., 
55  Ind.  App.  203,  103  NE  663;  Gal- 
■braith  v.  St.  Bk.,  36  Okl.  807,  130  P 
541.  Corny.  Wacker  v.  Young,  172  111. 
App.  255. 

[a]  Presence  of  boy  from  attorney's 
office  in  court  does  not  make  the  pro- 
ceeding a  trial.  Silverman  v.  Mark, 
148  NYS  259. 

805-12    iSee  5  Standard  Peoc.  667. 
805-13     Texas  &  P.  E.  Co.  t;.  Martin 
Bros.  (Tex.  Civ.),  167  SW  792. 
805-15    See  10  Standard  Proc.  571. 
806-17    See  8  Standard  Proc.  766. 
806-18     See,     however,     Kingden    v. 
Craig,    162    App.    Div.    508,    147    NYS 
571,  and  12  Standard  Proc.  766. 
806-19     See    Harrod    v.    Harrod,    167 
Ky.  308,  180  SW  797. 
806-20     Apperson    v.    Fertilizer    Co., 
20  Ga.  App.  209,  92  SB  1029.     See  11 
Standard  Proc.  797. 
806-24    Sherrell    v.    Huber,    186    111. 
App.  475;  Green  v.  McGowan,  183  111. 
App.   149;   WUliamson    v.    Williamson, 
179   la.   489,   161    NW   482;    Dan   Tal- 
mage's  Sons  Co.  v.  Epstein,   140  NYS 
394;    MUler   v.   Bank    (Tex.    Civ.},   184 
ffW    614.      See    Order    of    Calanthe    v. 
Armstrong,  7  Ala.  App.  378,  62  S  269. 

[a]  Filing  complaint  necessary.  Choc- 
tawhatehie  Hdw.  L.  Co.  v.  Adams,  10 
Ala.  App.  613,  65  S  678. 

[b]  The  evidence  must  clearly  show 
want  of  service.  Keefe  v.  Evenden,  16 
Ohio  Cir.  Ct.   (N.   S.)   516. 

807-25  Davenport  v.  Eutledge  (Tex. 
Civ.),  187  SW  988. 

807-27  Bethy  v.  Orszag,  102  Misc. 
540,  169  NYS  235. 

807-30  Gilles  v.  Miners'  Bank  (Tex. 
Civ.),  184  SW  284;  Cooney  v.  Van 
Deren  (Tex.  Civ.),  182  SW  1190. 
809-43  [a]  Motion  to  vacate  a  de- 
fault amounts  to  a  general  appearance. 
Spencer  v.  Osberg,  152  Wis.  399,  140 
NW  67.  See  generally  2  Standard  Proc. 
493. 

815-90    See  7  Standard  Proc.  739. 
815-93     Loewe  v.  Savings  Bank,  226 
Fed.  294. 

815-96  [a]  The  assessment  of  dam- 
ages after  default  is  a  matter  of  prac- 
tice, not  of  right,  and  should  he  made 
according  to  the  practicp  of  thp  state 
courts.  Loewe  v.  Savings  Bank,  220 
Fed.  294. 


816-5  Feder  v.  Greenbeig,  191  111. 
App.  144;  Fox  V.  Nolan,  165  la.  302, 
145  NW  491.  See  Fretland  v.  Can- 
trail,  78  Or.  439,  153  P  479. 
816-6  Southwestern  Surety  Ins.  Co. 
V.  E.  Co.  (Tex.  Civ.),  196  SW  276. 
[a]  Where  defendant  fails  to  appear 
at  trial,  he  is  precluded  from  question- 
ing the  sufficiency  of  the  evidence. 
Stalick  V.  Wilson,  21  N.  M.  320,  154 
P  708. 

816-7  Fox  V.  Nolan,  165  la.  302,  145 
NW  491;  Munroe  v.  Dougherty,  196 
Mo.  App.  124,  190  SW  1022;  Chamber- 
lain-Wallace Co.  V.  Akers,  26  N.  D.  395, 
144  NW  715. 

816-8  [a]  Nonsuit,  not  default,  is 
the  appropriate  remedy  where  plaintiff 
fails  to  appear  at  trial.  Fretland  v. 
Cantrall,  78  Or.  439,  153  P  479. 
816-9  Bonner  Oil  Co.  v.  Gaines  (Tex. 
Civ.),  179  SW  686. 

816-10  Miller  v.  Bank  (Tex.  Civ.), 
184  SW  614. 

817-14  Barden  Mercantile  Co.  v. 
Hart,  186  Ala.  513,  65  S  327;  American 
Bonding  Co.  v.  Whiting  Co.,  11  Ala. 
App.  578,  66  S  847;  Miller  v.  Bank 
(Tex.  Civ.),  184  SW  614.  €omp.  Del- 
aware Ins.  Co.  V.  Hutto  (Tex.  Civ.), 
159  SW  73. 

819-20  [a]  Where  statute  requires 
notice  in  sealed  envelope,  a  postal  card 
is  insufficient.  McMunn  v.  Lehrke,  29 
Cal.  App.  298,  155  P  473. 
819-21  Long  v.  Tighe,  36  Nev.  129, 
133  P  60. 

819-23  Domer  v.  Stone,  27  Ida.  279, 
149  P  505. 

[a]  Although  co-defendants  have  not 
been  served.  —  Langston  v.  Langston, 
141  Ga.  675,  82  SE  36. 

[b]  Though  no  formal  default  has 
been  entered,  a  judgment  by  default 
may  be  rendered.  Crouch  v.  Miller  & 
Co.,  169  Cal.  341,  146  P  880. 

[c]  The  Georgia  statute  requiring  "In 
default "  to  be  entered  is  not  com- 
plied with  by  writing  "D"  on  the 
docket.  American  Cent.  Ins.  Co.  v.  Al- 
bright, 145  Ga.  515,  89  SE  487. 
819-24  See  12  Standard  Peoc.  766. 
820-26  See  Atkinson  v.  Shelton 
(Tex.  Civ.),  160  SW  316. 

820-27  Iowa  W.  &  P.  Co.  v.  Burris, 
178  la.  1369,  161  NW  23. 
[a]  Affidavit  by  attorney  reciting 
service  and  that  no  answer  or  demurrer 
has  been  served  upon  or  received  by 
him   is   the   usual  practice   in  making 
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proof  of  default.  NaderhofE  v.  Geo. 
Beuz  &  Sons,  25  N.  D.  165,  141  NW 
501,  47  LEA  (NS)  853. 
820-28  Eichman  v.  Wenaha  Co.,  74 
Wash.  370,  133  P  467.  See  Naderhoff 
V.  Geo.  Benz  &  Sons,  25  N.  D.  165,  141 
NW  501,  47  LEA  (NS)  853. 
820-29    Landwehr    v.     Gillette,    174 

'  Cal.  654,  163  P  1018.  See  Herman  v. 
Gardener,  103  Kan.  659,  175  P  971. 
[a]  If  the  action  be  for  the  recovery 
of  money  only  or  arise  out  of  contract, 
notwithstanding  a  general  appearance 
of  the  defendant,  in  default  of  demur- 
rer or  answer  or  a  motion  going  to  the 
jurisdiction  of  the  court  or  subject- 
matter,  a  default  judgment  may  be  en- 
tered without  notice  of  the  assessment 
of  damages.  NaderhofE  v.  Geo.  Benz  & 
Sons,  25  N.  D.  165,  141  NW  501,  47 
LEA  (NS)  853.  See  also  Southworth 
V.  Curtis,  6  How.  Pr.  (N.  Y.)  271;  Dix 
V.  Palmer,  5  How.  Pr.  (N.  T.)  233. 
820-30  Domer  v.  Stone,  27  Ida.  279, 
149  P  505;  Selinger  v.  G.  C,  81  Misc. 
.  343,  142  NTS  194.  See  Holder  Tur- 
pentine Co.  V.  Kister  Co.,  68  Fla.  312, 
67  S  85;  Nuestel  v,  E.  Co..  27  Ida. 
367,  149  P  462;  Jones  v.  E.  Co.,  183 
Mo.  App.  224,  170  SW  427;  Naderhoff 

.  V.  Geo.  Benz  &  Sons,  25  N.  D.  165,  141 
NW  501,  47  LEA  (NS)   853. 
[a]     But  one  notice  is  necessary.  P.  v. 
Donnelly,  168  App.  Div.  500,  153  NYS 
997. 

820-32  Austin  v.  Ennis  (Mo.  Afip.), 
187  SW  599;  Gate  City  Bank  c.  Stro- 
ther,  188  Mo.  App.  214,  175  SW  76; 
Western  Lumb.  Co.  v.  Ey.  Co.  (Tex. 
Civ.),  180  SW  644. 

[a]  A  verified  complaint  is  not  neces- 
sary under  subd.  4,  §566,  N.  C.  Eev., 
1905,  allowing  default  "in  actions  for 
the  recovery  of  real  property,  or  for 
the  possession  thereof,  upon  the  failure 
of  the  defendant  to  file  the  undertak- 
ing required  by  law,  unless  the  defend- 
ant is  excused  from  giving  such  under- 
taking before  answering."  Patrick  i>. 
Dunn,  162  N.  C.  19,  77  SE  995. 

[b]  In  a  case  not  arising  on  contract 
the  plaintiff  after  taking  default  must 
apply  to  the  court  for  the  relief  de- 
manded; in  other  words,  must  establish 
by  proof  the  material  allegations  of  his 
complaint.  Joyce  v.  Eubin,  23  Ida.  296, 
130  P  793. 

[c]  Where  an  answer  has  been  filed, 
although  it  consisted  of  a  general  de- 
nial only  and  therefore  it  did  not  put 


in  issue  the  execution  of  the  note  sued 
on,  evidence  must  be  heard.  Gate  City 
Bank  v.  Strother,  188  Mo.  App.  214, 
175  SW  76. 

820-33    @ee    Central   Lumber   Co.  v 
Braun,  34  S.  D.  395,  148  NW  843,  under 
subd.   2,  §237,  Code  Civ.  Proc. 
821-41     Embalmers'  S.   Co.  v.  Bowe, 
180  App.  Div.  920,  166  NYS  1045. 
821-44    Winston  v.  Hdw.  Co.,  23  Cal. 
App.  211,  137  P  601. 
822-49     Naderhoff    v.    Geo.    Benz    & 
Sons,  25  N.   D.   165,   141   NW  501,  47 
LEA   (NS)   853. 

822-50  Mann  v.  Brown,  182  111. 
App.  1. 

822-51  See  Loewe  v.  Bank,  226  Fed, 
294;  Seaboard  A.  L.  Ey.  v:  Smith,  70 
Pla.  308,  70  S  416;  Armstrong  v.  As- 
bury,  170  N.  0.  160,  86  SE  1038. 
823-52  Loewe  v.  Bank,  226  Fed.  294; 
Manaster  v.  Kioebge,  257  111.  431,  100 
NE  989;  Marrone  v.  Ehrat,  175  111. 
App.  649;  Ungar  v.  Feuer,  172  111.  App. 
204. 

[a]  Bequest  for  assessment  of  dam- 
ages by  jury  essential.  Saunders  v. 
Fox,  178  111.  App.  309. 

[b]  Proof  of  damages  sustained  (1) 
by  plaintiff  necessary  before  the  court 
can  award  damages  on  a  claim  for 
liquidated  damages.  Welch  v.  Big- 
ger, 24  Ida.  169,  133  P  381.  (2)  Where 
unliquidated  damages  are  demanded, 
they  must  be  proved.  Lamb  v.  McEl- 
waney,  143  Ga.  490,  85  SE  705;  Daney 
&  Co.  V.  Eosenberg  (Tex.  Civ.),  174 
SW  831. 

[c]  Judgment  by  default  without  the 
assessment  of  damages  can  only  be  or- 
dered in  actions  for  the  recovery  of 
a  definite  sum  of  money  as  such,  and 
wherein  the  court  is  not  called  upon 
to  ascertain  or  adjudge  anything  but 
the  existence  and  terms  of  the  contract 
by  which  it  is  due,  and  an  action  that 
requires  the  determination  of  amounts 
unliquidated  is  not  deemed  an  action 
for  the  recovery  of  money  only,  as  to 
tte  relief  sought.  In  such  an  action 
the  amount  of  damages  is  not  admitted 
by  the  defendant  by  a  failure  to  an- 
swer. Naderhoff  v.  Geo.  Benz  &  Sons, 
25  N.  D.  165,  141  NW  501,  47  LEA 
(NS)   853. 

823-53    Cetenich   v.   Fuvich    (E.  I.), 
102  A  817.     But  see  Pederson  v.  Nix- 
on, 284  111.  421,  120  NE  323. 
823-60    Post  Pub.  Co.  v.  Bennett,  164 
App.  Div.  633,  149  NYS  867. 
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[a]  That  cause  not  on  the  trial  or 
motion  docket  does  not  prevent  the 
court  from  giving  a  judgment  by  de- 
fault. Dell  School  V.  Peirce,  163  N.  C, 
424,  79  SE  687. 

[b]  Where  an  answer  is  on  file  and 
undisposed  of,  a  default  cannot  be  en- 
tered. Davidson  v.  Graham,  25  Cal. 
App.  484,  144  P  147;  Gate  City  Bant 
V.  Strother,  188  Mo.  App.  214,  175  SW 
76;  Armstrong  v.  Elriok,  177  Mo.  App. 
640,  160  SW  1019.  See  Wacker  v. 
Young,  172  111.  App.  256. 

[c]  At  any  time  during  the  return 
day  designated  in  the  notice  of  publica- 
tion, the  trial  court,  in  its  discretion, 
may  ejiter  a  default  judgment.  Gwin- 
ner  v.  E.  Co.,  182  Ind.  553,  103  NE  794. 

[d]  Entry  of  judgment  at  appearance 
term  unauthorized.  Harrell  ».  Davis 
Wagon   Co.,   140   Ga.   127,   78   SE   713. 

[e]  Filing  judgment. — Shirran  v.  Dal- 
.  las,  21  Cal.  App.  405,  132  P  454,  462. 

824-61  Shirran  v.  Dallas,  21  Cal. 
App.  405,  132  P  454,  462. 
824-63  [a]  As  aftected  by  com- 
plaint.— ^Default  judgment  must  not  be 
more  favorable  than  was  prayed  for  in 
the  complaint.  Washington  Co.  L.  & 
D.  Co.  V.  Bank,  26  Ida.  717,  146  P  116; 
Marrone  v.  Ehrat,  175  Dl.  App.  649; 
Stevens  v.  Const.  Co.,  165  App.  Div. 
44,  150  NYS  502. 

[b]  Form  of  judgment. — (1)  Where 
rendered  without  a  jury,  a  judgment 
by  default  should  show  the  existence 
of  facts  authorizing  the  court  to  enter 
judgment  in  such  case.  Coats  v.  Elkan 
&  Co.,  7  Ala.  App.  187,  60  S  941.  (2) 
The  evidence  supporting  the  finding  as 
to  the  fact  of  service  of  process  need 
not  be  set  out.  Henderson  v.  Woolen 
Mills,  7  Ala.  App.  199,  60  S  965. 
824-64  [a]  Statement  In  docket 
that  justice  waited  one  hour  after  time 
set  for  trial  before  entry  of  judgment 
is  not  essential  to  the  validity  of  the 
judgment.  Johnson  Milling  Co.  v. 
Bead,  76  W.  Va.  557,  85  SB  726. 
824-65  Loewe  v.  Savings  Bank,  226 
Fed.  294;  Farrar  v.  Steenbergh,  173 
Cal.  94,  159  P  707;  Smith  v.  Wilson, 
71  Fla.  624,  71  S  919;  Esden  v.  May, 
36  Nev.  611,  645,  135  P  1185;  Bouker 
Cont.  Co.  V.  Neale,  161  App.  Div.  617, 
.146  NYS  894;  Bertagnblli  Bros.  v.  Ber- 
tagnolli,  23  Wyo.  228,  148  P  374.  See 
8.  V.  District  Court,  50  Mont.  119,  145 
P  724.  . 


[aj  Conformity  of  judgment  to  prae- 
cipe.— Where  service  of  summons  ad 
res  is  had  upon  only  one  of  two  de- 
fendants' and  the  praecipe  for  default 
asks  for  a  default  "against  the  de- 
fendant," it  is  material  error  for  the 
clerk  to  enter  a  default  against  the 
"defendant"  without  stating  which 
one.  On  the  other  hand  where  the 
service  is  had  upon^  two  and  the  prae- 
cipe for  default  asks  for  default 
"against  the  defendant"  it  is  mate- 
rial error  for  the  clerk  to  enter  a  de- 
fault against  thp  "defendants." 
Stringfellow  v.'  E.  Co.,  67  Fla.  317,  64  S 
947. 

[b]  Acts  of  clerk  are  ministerial. — A 
clerk  is  without  authority  to  enter  a 
default  if  he  must  first  determine  the 
sufficiency  of  a  document  as  an  answer 
to  the  comnlaint.  Eose  v.  Lelande,  20 
Cal.  App.  502,  129  P  599. 

[c]  The  power  of  the  court  to  enter 
judgment  is  not  afEected  by  a  statute 
giving  the  clerk  authority  to  enter  it. 
Griffing  v.  Smith,  26  Colo.  App.  220,  142 
P  202. 

[d]  Where  defendant  was  personally 
served  without  the  state,  default  may 
be  entered  by  the  clerk.  Long  v.  Tighe, 
36  Nev.  129,  133  P  60. 

[e]  In  actions  on  contract  for  the  re- 
covery of  money  or  damages  only,  it  is 
the  duty  of  the  clerk  upon  entering  de- 
fault to  immediately  enter  judgment. 
Moore  v.  Fredericks,  24  Cal.  App.  536, 
141  P  1049;  Spencer  v.  Osberg,  152  Wis. 
399,  140  NW  67. 

824-66  Newark  E.  S.  Co.  v.  Sara- 
jian,  173  NYS  462. 

[a]  When  a  default  judgment  Is  set 
aside  because  counsel  was  engaged  in 
a  trial  before  the  supreme  court  the 
order  should  not  require  the  moving 
party  to  pay  the  costs.  Gotham  Eain- 
coat  Co.  V.  Levy,  149  NYS  482. 
826-75  Wade  v.  Wade  (Or,),  176  P 
192. 

[a]  Opening  defaults  In  divorce  cases, 
is  the  universal  practice  "not  only 
when  a  defense  comes  out  in  the  evi- 
dence, but  if,  after  the  evidence  is 
taken,  the  defendant  desires  to  be 
heard.  .  .  .  The  only  limitation  I 
can  think  of  would  be  an  apparent 
lack  of  good  faith  on  the  part  of  the 
applicant."  Grant  v.  Grant,  84  N.  J. 
Eq.  81,  92  A  791. 

826-77  Cady  v.  Pack,  135  Ark.  445, 
205  SW  819;  Brinkley  v.  Wales-Eiggs 
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Pltn.,  108  Ark.  47,  156  SW  185; 
Thweatt  v.  Grand  Temple,  128  Ark.  269, 
193  SW  508;  Eehfuss  v.  Eehfuss,  169 
Cal.  86,  145  P  1020;  Hughes  Mfg.  & 
L.  Co.  V.  Elliott,  167  Cal.  494,  140  P 
17;  Penryn  L.  Co.  v.  Akahori  (Cal. 
App.),  173  P  612;  Hagenkamp  v.  Assur. 
Soc,  29  Cal.  App.  713,  156  P  520; 
Brown  v-  Martin,  23  Cal.  App.  736,  139 
P  823;  Murphy  v.  Guano  Co.,  19  Ga. 
App.  492,  91  SE  911;  Domer  v.  Stone, 
27  Ida.  279,  149  P  505;  Nitsehe  v. 
Chicago,  280  111.  268,  117  NE  500; 
Haas  V.  Schrum  (Ind.  App.),  124  NB 
761;  Johnson  v.  Nat.  Bk.  (Ind.  App.), 
117  NE  676;  Vapinski  v.  Tosetti,  53 
Ind.  App.  547,  102  NE  51;  Eook  Island 
Plow  Co.  V.  Bixby,  166  la.  559,  147 
NW  880;  Ky.  Civ.  Code  Prae.,  §340, 
subd.  3;  Callahan  Const.  Co.  v.  Thomas, 
160  Ky.  496,  169  SW  828;  Everdell 
V.  Addison,  136  Minn.  319,  162  NW 
352;  Northwest  Thresher  Co.  «.  Herd- 
ing, 126  Minn.  184,  148  NW  57;  Picher 
V.  Hornaday  (Mo.  App.),  202  SW  410; 
Coates  V.  O'Connor,  102  Neb.  602,  168 
NW  102,  169  NW  239;  Varderber  v. 
Stine,  162  App.  Div.  152,  147  NYS 
178;  Hotchkiss  v.  King,  155  App.  Div. 
850,  140  NYS  495;  Carolyn  Laundry 
V.  London,  etc.  Co.,  163  NYS  1070; 
Cohen  v.  Ganz,  150  NYS  88;  P.  v. 
I'elstein,  147  NYS  819;  Krasne  v.  E. 
Co.,  140  NYS  355;  Eiek  v.  John  L. 
Eceles  Co.,  173  NYS  896;  Newark  E. 
S.  Co.  V.  Sarajian,  173  NYS  462;  Al- 
len V.  Grant,  171  NYS  769;  Vogel  Cab- 
inet Co.  V.  Const.  Co.,  170  NYS  29; 
Mitchell  V.  Schroeder,  168  NYS  49; 
Grumpier  v.  Hines,  174  N.  C.  283,  93 
SE  780;  Beaufort  Lumb.  Co.  v.  Cot- 
tingham,  173  N.  C.  323,  92  SE  9;  Miller 
V.  Smith,  169  N.  C.  210,  85  SE  379; 
Pierce  v.  Eller,  167  N.  C.  672,  83  SE 
758;  N.  D.  Eev.  Codes,  1905,  §6884; 
Fleming  v.  Williams  (N.  D.),  171  NW 
824;  Murtha  v.  Land  Co.,  27  N.  D.  384, 
147  NW  97;  Western  C.  &  M.  Co.  v. 
Green  (Okl.),  166  P  154;  Arnold  v. 
Burks  (Okl.),  164  P  970;  Pepi  v.  Korn 
(E.  I.),  88  A  537;  Dunham  v.  Des- 
landes  (E.  L),  85  A  921;  S.  C.  Code 
Civ.  Proc,  1912,  §225;  Farmers'  Bank 
V.  Talbert,  97  S.  C.  74,  81  SE  305; 
Nelson  v.  Minder  (S.  D.),  169  NW 
549;  Pye  v.  Eobinson  (Tex.  Civ.),  203 
SW  96;  Boyd  v.  Urrutia  (Tex.  Civ.), 
195  SW  341;  WUlson  v.  lee,  78  W.  Va. 
672,  90  SE  2V2;  Sempier  v.  Goemaun, 


165  Wis.  103,  161  NW  354,  AnnCas 
1918C,  670. 

[a]  The  statute  should  be  UbeiaUy 
construed. — Burlington  D.  E.  &  L.  Co. 
V.  Irr.  Co.,  59  Colo.  571,  151  P  432. 
[bj  The  statute  limiting  the  time  in 
which  defaults  may  be  set  aside  on 
these  grounds,  refers  to  defendant's 
mistakes,  etc.^  and  does  not  apply  to 
default  entered  through  inadvertence 
of  some  one  else  without  service  of 
summons.  Moorehouse  v.  Bynum,  51 
Mont.   289,   152   P  477. 

[c]  Lack  of  negligence  must  appear 
in  the  facts  alleged.  Lmdsey  v.  Good- 
man, 57  Okl.  408,  157  P  344. 

[d]  That  defendant  is  In  jail  does  not 
deprive  plaintiff  of  right  to  proceed  to 
judgment.  Peterson  v.  Furn.  Co.,  144 
Ga.  316,  86  SE  1099. 

fe]  Defendant's  relying  on  a  co-de- 
fendant to  employ  counsel  is  inexcus- 
able. Martin  v.  Shields,  144  Ga.  179, 
86  SE  538. 

[f]  Question  of  law  as  to  what  is  ex- 
cusable neglect.  Gaylord  v.  Berry,  169 
N.  C.   733,   86  SE   623. 

[g]  Unavoidable  obstruction  in  traffic 
causing  tardiness  of  counsel  at  trial  is 
sufBeient  to  warrant  opening  a  default. 
Hirsehfeld  v.  Monahan,  141  NYS  520; 
Krasne  v.  E.  Co.,  140  NYS  355.  See 
also  Leafgreen  v.  Bernstein,  174  111. 
App.  36. 

[h]  Mere  forgetfulness  is  not  a  sufEL- 
cient  excuse  within  the  meaning  of  the 
text.  Wood  V.  Cobe,  80  Kan.  496,  103 
P  101 ;  Lovell  v.  Willis,  46  Mont.  581, 
129  P  1052,  AnnCasl914B,  587,  43  LEA 
(NS)  930,  and  note;  Beebe  v.  Eoberts, 
3  E.  D.  Smith  (N.  Y.)  194;  Dell  School 
V.  Peirce,  163  N.  C.  424,  79  SE  687; 
Warner  v.  Conant,  24  Vt.  351,  58  Am 
Dec  178;  Nye  v.  Sochor,  92  Wis.  40, 
65  NW  854,  53  AmSt  896. 
[i]  A  justice  of  municipal  court  has 
no  authority  to  vacate  a  default  en- 
tered by  another  justice.  Meyers  i>. 
Klein,  159  NYS  877. 
[j]  Second  motion  to  racate. — Huro- 
witz  V.  Simons,  159  NYS  858;  West- 
ern Surety  Co.  «.  Boetcher,  36  S.  D. 
583,  156  NW  68. 

827-78  Ex  parte  Doak,  188  Ala. 
406,  66  S  64;  Kohn  v.  Smith,  122  Ark. 
74,  182  SW  533;  Woodruff  v.  Barr, 
121  Ark.  266,  180  SW  976;  McDonald 
V.  McDonald,  173  Cal.  175,  159  P  426; 
Bcrri  r.  Eogero,  168  Cal.  736,  145  P 
95;   Hughes  Mfg.  &  L.  Co.  v.  Elliott, 
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167  Cal.  494,  140  P  17;  Lang  v.  Co.,  164 
Cal.  294,  128  P  1026;  Francis  v. 
Tracey,  28  Cal.  App.  320,  152  P  62; 
Lynch  v.  De  Boom,  26  Cal.  App.  311, 

146  P  908;  Durbrow  v.  Chesley,  24  Gal. 
App.  416,  141  P  631;  HoUingsworth 
V.  King,  26  Colo.  App.  121,  141  P  139; 
Morrell  Hdw.  Co.  v.  Princess  M.  Co., 
16  Colo.  App.  54,  63  P  807;  Donald  v. 
Bradt,  15  Colo.  App.  414,  62  P  580; 
Carey  Co.  r.  Fertilizer  Co.,  144  Ga.  470, 
87  SE  396;  Lythgoe  v.  Carson,  18  Ga. 
App.  83,  88  SE  989;  Goodman  v. 
Brown,  17  Ga.  App.  778,  88  SE  593; 
Hall  V.  Holman,  15  Ga.  App.  659,  84 
SE  174;  Irvine  v.  Grant,  15  Ga.  App. 
269,  82  SE  819;  Kynaston  v.  Thorpe, 
29  Ida.  302,  158  P  790;  Nuestel  v.  R. 
Co.,  27  Ida.  367,  149  P  462;  Kloepher 
V.  Osborne,  177  111.  App.  384;  Nitsche 
V.  Chicago,  280  111.  268,  117  NE  500; 
Kruse  i'.  S.,  55  Ind.  App.  203,  103  NE 
663;  Hileman  v.  Fans,  178  la.  644,  158 
NW  597;  Mally  v.  Eoberts,  167  la. 
523,  149  NW  630;  Eonayne  v.  Commer- 
cial Men's  Assn.,  162  la.  615,  144  NW 
319;  Hueston  v.  Ins.  Co.,  161  la.  521, 
143  NW  566;  Algee  v.  Algee,  168  Ky. 
362,  182  SW  197;  Green  v.  C,  152  Ky. 
239,  153  SW  242;  Barta  v.  Nestaval, 
133  Minn.  116,  157  NW  1076;  S.  v. 
Schultz,  131  Minn.  488,  154  NW  659; 
Eogers  v.  Ins.  Co.,  127  Minn.  435,  149 
NW  671;  Slimmer  v.  Bank,  122  Minn. 
187,  142. NW  144;  Zinn  v.  Huhn,  120 
Minn.  491,  139  NW  952;  Esden  v.  May, 
36  Nev.  611,  645,  135  P  1185;  Sanford 
V.  Wellborn,  85  N.  J.  Eq.  577,  96  A 
1018;  Wise  1-.  Food  Co.,  167  NYS  312; 
Eyan  c.  Delivery  Co.,  93  Misc.  444, 
158  NYS  312;  Queen  v.  Lumb.  Co.,  170 
N.  C.  501,  87  SE  325;  Allen  v.  Me- 
Pherson,  168  N.  C.  435,  84  SE  766; 
Herrmann  v.  Bank,  34  N.  D.  313,  158 
NW  986;  Farmers  &  M.  Bk.  v.  Mann, 
33  N.  D.  135,  156  NW  535;  Harris  v. 
Hessin,  32  N.  D.  25,  155  NW  41; 
Murtha   i'.    Land    Co.,    27    N.    D.    384, 

147  NW  97;  Murphy  v.  Maeh.  Co.,  24 
N.  D.  185,  139  NW  518;  Hahn  «.  Mc- 
Bride,  88  O.  St.  511,  103  NE  760; 
Stainbrook  v.  Meskill,  52  Okl.  196,  152 
P  820;  Hodges  v.  Alexander,  44  Okl. 
598,  145  P  809;  Mitchell  v.  Coach,  83 
Or.  45,  153  P  478,  162  P  1058;  Garcia 
V.  Garcia,  22  P.  E.  663;  Fox  v.  Artesian 
Well  &  S  Co.  (E.  L),  85  A  937;  Brown 
V.  CaldweU,  100  S.  C.  421,  84  SE  996; 
Farmers'  Bank  v.  Talbert,  97  S.  C. 
74,  81  SE  305;  West.  Sur.  Co.  v.  Boett- 


eher,  36  S.  D.  583,  156  NW  68; -Central 
Lumber  Co.  v.  Braun,  34  S.  D.  395,  148 
NW  843;  Cowie  v.  Harker,  32  S.  D. 
516,  143  NW  895;  Sanford  v.  Potter, 
32  S.  D.  182,  142  NW  469;  Southern 
Benev.  League  v.  English  (Tex.  Civ.), 
174  SW  659;  Mutual  Life  Ins.  Co.  v. 
Foster,  88  Vt.  503,  93  A  258.  See  Wells 
Fargo  &  Co.  Exp.  v.  Baker  L.  Co.,  107 
Ark.  415,  155  SW  122;  Liverpool,  etc. 
Ins.  Co.  V.  Duncan,  71  Fla.  59,  70  S 
933;  Southwest  N.  Bank  v.  McDer- 
mand  (Mo.  App.),  187  SW  121;  West- 
ern Stoneware  Co.  v.  Pike  Co.  Min. 
Spr.  Co.,  172  Mo.  App.  696,  155  SW 
1083;  Citizens'  Bank  v.  Martin,  171 
Mo.  App.  194,  156  SW  488;  Miller  & 
Co.  V.  Cnrl,  162  N.  C.  1,  77  SE  952. 

[a]  Failure  of  an  attorney  to  answer, 
constitutes  excusable  neglect.  Krause 
V.  Hobart,  173  la.  330,  155  NW  279; 
Shiele  v.  Fire  Ins.  Co.,  171  N.  C.  426, 
88  SE  764;  Gaylord  v.  Berry,  169  N.  C. 
733,  86  SE  623;  Combination  Foun- 
tain Co.  V.  Eogers  (Tex.  Civ.),  186  SW 
407.  See  Commonwealth  B.  &  P.  Ins. 
Co.  V.  Stearns  (Tex.  Civ.),  182  SW 
1197. 

[b]  A  motion  based  on  lack  of  serv- 
ice is  not  addressed  to  the  discretion 
of  the  court.  Dill-Ball  Co.  v.  Bailey, 
103  S.  C.  233,  87  SE  1010. 

827-79  S.  V.  American  Sur.  Co.,  26 
Ida.  652,  145  P  1097;  Domer  v.  Stone, 
27  Ida.  279,  149  P  505;  Jackson  Bros. 
V.  E.  Co.  (la.),  167  NW  609;  Pratt  v. 
Fay,  161  NYS  412. 

827-81  Callahan  Const.  Co.  v.  Thom- 
as, 160  Ky.  496,  169  SW  828  (change 
in  terms  of  court  by  session  act  which 
was  not  indexed);  Kramer  v.  Barth,  79 
Misc.  80,  139  NYS  341;  Higgins  ». 
Washington  H.  Hospital,  170  NYS  411. 
[a J  Kotice  to  attorney  (1)  is  notice 
to  the  client;  a  default  judgment  ren- 
dered on  failure  to  appear  at  trial  will 
not  be  vacated  where  the  attorney  had 
notice.  Lindsey  r.  Goodman  (Okl.), 
157  P  344;  Bigsby  v.  Eppstein,  39 
Okl.  466,  135  P  934.  (2)  Setting  forth 
that  "defendant  was  informed  by  his 
attorney  that  his  case  was  not  at  issue 
and  would  not  be  tried  at  said  term" 
is  no  excuse  and  will  not  relieve  de- 
fendant from  a  default  judgment.  Me- 
Munn  V.  Lehrke,  29  Cal.  App.  298,  155 
P  473;  Chamberlain-Wallace  Co.  v. 
Akers,  26  N.  D.  395,  144  NW  715. 
[b]  Lack  of  notice  of  setting  is  not 
sufficient  ground  to   vacate  judgment. 
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Tracj  V.  Paneher   (Okl.),   159  P   496. 

[c]  But  due  diligence  must  be  sbown 
in  attempting  to  obtain  information. 
Pulaski  Oil  Co.  v.  Conner  (Okl.),  162 
P  464. 

82T-82  In  re  Wolfe '•  "Vfill,  181  App. 
Div.  35,  168  NTS  264. 

[a]  Failure  of  agent  to  notify  cor- 
poration of  service  is  not  an  unavoid- 
able casualty  or  misfortune  ■within  the 
statute.  Eeese  L.  Co.  v.  Licking  C. 
&  L.  Co.,  156  Ky.  723,  161  SW  1124. 

[b]  Temporary  absence  from  jurisdic- 
tion on  business  a  good  excuse  for  non- 
appearance. O'Beirne  v.  Carey,  150 
NYS   666. 

[e]  Negligence  of  attorney  will  be 
imparted  to  defendant.  Munroe  v. 
Dougherty,  196  Mo.  App.  124,  190  SW 
1022. 

[d]  Absence  of  tittomey  not  a  suffi- 
cient excuse  upon  which  to  set  aside  a 
default.  Southwestern  Surety  Ins.  Co. 
V.  E.  Co.   (Tex.  Civ.),  196  SW  276. 

[e]  Mere  failure  of  clerk  to  mall  at- 
torney copy  of  calendar  in  absence  of 
agreement  to  do  so  'is  not  excusable 
neglect  for  attorney 's  failure  to  appear. 
Weitzel  v.  Lieuwen,  179  la.  1250,  162 
NW  833. 

827-83  Farrar  v.  Steenbergh,  173 
Cal.  94,  159  P  707;  Bailey  ».  Taaffe, 
2g  Cal.  422;  Butler  &  Co.  v.  Hdw.  Co., 
15  Ga.  App.  193,  82  SE  815;  Nuestel 
V.  K.  Co.,  27  Ida.  367,  149  P  462;  Mo- 
line  V.  R.  Co.,  262  ni.  52,  104  NE  204; 
Brown  v.  Casualty  Co.,  183  111.  App. 
540;  Iowa  Windmill  &  P.  Co.  v.  Bur- 
ris,  178  la.  1369,  161  NW  23;  Patter- 
son «.  Oil  Co.,  101  Kan.  40,  165  P  661; 
Hurnanen  v.  Automobile  Co.,  225  Mass. 
189,  114  NE  198;  Slatoski  v.  Jendro, 
134  Minn.  328,  159  NW  752;  Mun- 
roe V.  Dougherty,  196  Mb.  App.  124,  190 
SW  1022;  McElvain  v.  Maloney  (Mo. 
App.),  186  SW  745;  Armstrong  v.  El- 
rick,  177  Mo.  App.  640,  160  SW  1019; 
Thorburn  v.  Gates,  177  App.  Div.  474, 
164  NYS  307;  Miller  v.  Peters,  139 
NYS  316;  Schiele  v.  Ins.  Co.,  171  N.  C. 
426,  88  SE  764;  Hodges  v.  Alexander, 
44  Okl.  598,  145  P  809;  Jones-Onslow 
L.  Co.  V.  Wooten  (N.  C),  98  SE  706; 
Harris  v.  Hessin,  32  N.  D.  25,  155  NW 
41;  Somers  &  Co.  v.  Wilson,  32  N.  D. 
14,  155  NW  30;  Johnson  v.  Finger,  102 
S.  C.  354,  86  SE  673;  Miller  v.  Bank 
(Tex.  Civ.),  184  SW  614;  Fitzgerald 
Land  &  L.  Co.  v.  Prouty,  90  Vt.  363, 
98  A  918. 


[a]  Very  large  discretion  rests  in 
court  in  vacating  default  judgments. 
Berri  v.  Eogero,  168  Cal.  736,  145  P 
95;  Houser  v.  Laughlin,  55  Ind.  App. 
563,  104  NE  309;  Green  v.  C,  152  Ky. 
239,  153  SW  242;  Armstrong  v.  El- 
riek,  177  Mo.  App.  640,  160  SW  1019; 
Schattenberg  v.  E.  Co.  (Tex.  Civ.),  168 
SW  8. 

[b]  Wliere  no  excuse  is  offered  for 
carelessness  default  judgment  will  not 
be  disturbed.  Nelson  v.  Lumb.  Co.,  30 
Ida.  451,  165  P  1125. 

[c]  "It  Is  the  duty  of  the  courts  to 
relieve  a  party  from  default  if  he  fur- 
nishes any  reasonable  excuse  for  his 
neglect  and  shows  a  defense  of  fair 
merit;  no  substantial  prejudice  appear- 
ing to  the  other  side  from  the  delay." 
Dr.  Shoop,  etc.  Co.  v.  Oppliger,  123 
Minn.  535,  144  NW  743. 

827-84  In  re  Wolfe's  Will,  181  App. 
Div.  35,  168  NYS  264;  Lookstein  v. 
Eosenblum,  168  NYS  615. 
827-85  Cramer  v.  Hlinois  Com. 
Men's  Assn.,  176  Dl.  App.  1;  Jeude  v. 
Sims,  258  Mo.  26,  166  SW  1048;  Stan- 
ton V.  Hanna,  185  Mo.  App.  91,  170 
SW  452.  See  Peters  v.  Carey  (Mo. 
App.),  180  SW  11. 

[a]  An  order  refusing  the  motion  (1) 
has  been  held  final  and  appealable. 
Park  Eidge  v.  Murphy,  258  111.  365,  101 
NE  524.  (2)  On  the  other  hand  such 
order  has  been  considered  reviewable 
only  where  the  grounds  of  the  motion 
strike  at  the  foundation  of  the  cause 
of  action  or  the  power  of  the  court  to 
pronounce  judgment.  Duncan  v.  Dun- 
can, 93  S.  C.  487,  76  SE  1099. 

[b]  An  order  allowing  the  motion  is 
interlocutory  and  not  appealable.  Park 
Eidge  V.  Murphy,  258  111.  365,  101  NE 
524.  See  also  2  Standard  Pace.  180. 
828-87  Penryn  Land  Co.  v.  Akahori 
(Cal.  App.),  17"3  P  612;  Armstrong  v. 
Elrick,  177  Mo.  App.  640,  160  SW  1019; 
Eosebud  Lumb.  Co.  v.  Serr,  22  S.  D. 
389,  117  NW  1042. 

828-88     Stainbrook    v.     Meskill,    52 
Okl.  196,  152  P  820. 
828-89    Wakeland  v.  Hanson,  36  N. 
D.  129,  161  NW  1011. 
828-90    McMunn  v.  Lehrke,  29  Cal. 
App.  298,  155  P  473;   There  v.  Frank- 
lin, 48  irtah  587,  160  P  1188. 
828-92     [a]     Bellance  upon  an  oral 
stipulation  postponing  trial  which  vio- 
lates   a   rule    of    court    requiring   such 
stipulations  to  be  written,  is  not  suffi- 
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cient  to  avoid  a  default.  Empire  S. 
Pickling  Co.  v.  Pfister,  80  Mise.  162, 
141  NTS  817. 

828-93  Hurnanen  v.  Auto.  Co.,  225 
Mass.  189,  114  NE  198. 
[a]  Fraud  on  part  of  counsel  in  advis- 
ing his  client  that  the  case  was  settled 
when  it  was  not  is  suflScient  ground  to 
vacate  the  judgment.  Connell  v.  Nick- 
ey  (Tex.  Civ.),  167  SW  313. 
828-95  McSpadden  v.  Bichaidson 
(Okl.),  157  P  1153. 

829-96  Montague  v.  Craddock,  128 
Ark.  59,  193  SW  268;  MacGUlivray  v. 
Owen.  '80  Cal.  App.  763,  159  P  452; 
Burlington  I>.  B.  &  L.  Co.  v.  Irr.  Co., 
59  Colo.  571,  151  P  432;  Marotta  v. 
Marvullo,  160  NYS  1002;  Union  Guano 
Co.  V.  Hearne,  172  N.  C.  398,  90  SE 
420.  See  Farrar  v.  Steenbergh,  173  Cal. 
94,  159  P  707;  Eodgers  v.  Ins.  Co.,  127 
Minn.  435,  149  NW  671. 
[a]  Negligence  of  attorney  (1)  may 
justify  the  setting  aside  of  a  default. 
Trumbull  v.  Harris,  114  Ark.  493,  170 
SW  222;  Slater  v.  Selover,  25  Cal.  App. 
525,  144  P  298;  McMillan  v.  Barton, 
18  Ga.  App.  458,  89  SE  535;  Martin 
V.  Parham,  14  Ga.  App.  257,  80  SE 
674;  Domer  v.  Stone,  27  Ida.  279,  149 
P  505;  Leafgreen  v.  Bornstein,  174  111. 
App.  36;  John  O'Brien  B.  Wka.  Co. 
V.  Brew.  &  Ice  Co.,  189  Mo.  App.  91, 
175  SW  225;  Kraus  v.  Film  Co.,  139 
NYS  306;  Allen  v.  MePherson,  168 
N.  C.  435,  84  SE  766;  Farmers  & 
Merch.  Bk.  v.  Mann,  33  N.  D.  135,  156 
NW  535;  Western  Sur.  Co.  v.  Boett- 
cher,  36  S.  D.  583,  156  NW  68.  Comp. 
Girards  v.  Rosencrans,  157  App.  Div. 
326,  142  NYS  139.  (2)  Where  de- 
fendant's attorney  advised  that  the 
service  was  bad,  and  refused  to  file  an- 
swer for  that  reason,  the  default  should 
be  set  aside.  Betts  v.  Betts,  165  App. 
Div.  274,  150  NYS  946. 
[dJ  Bad  faith  of  agent. — "The  court 
may  in  its  discretion  open  a  default 
juQgment  obtained  against  a  corpora- 
tion because  of  bad  faith  or  inten- 
tional meglect  of  the  oflicer  who  is 
charged  with  the  duty  of  making  de- 
fense." Eodgers  v.  Ins.  Co.,  127  Minn. 
435,  149  NW  671. 

[e]  Where  defendant's  counsel  with- 
draws from  the  case  after  a  heated 
discussion  with  the  court,  the  default 
suffered  may  be  opened  in  the  court's 
discretion,  but  a  new  trial  should  be 
granted    only    when     the     attorney    is 


actually  out  of  the  case  and  upon  sub- 
stitution of  another  attorney.  Kugel- 
man  v.  Katz,  89  Misc.  461,  152  NYS 
365. 

[d]  Or  by  the  fraud  of  plaintiff. 
Kossi  V.  Ghiotto,  29  Cal.  App.  550,  156 
P  974. 

[e],  Erroneous  advice  of  counsel  not 
ground  for  setting  aside  default.  Pen- 
ryn  Land  Co.  v.  Akahori  (Cal.  App.), 
173  P  612. 

829-98     Chatham  Lumb.  Co.  v.  Lumb. 
Co.  (N.  C),  90  SB  241. 
829-99     Comp.    Anderson    v.    Lazaro- 
witz,  142  NYS  304. 

[a]  Engagement  of  counsel  in  another 
court  insufficient  excuse.  Ciemelowski 
V.  Novak,  191  111.  App.  580;  Emanuele 
V.  Auction  Co.,  93  Misc.  493,  157  NYS 
282. 

829-2  [a]  Illness.— Nat.  Counsel  K, 
&  L.  of  Security  v.  Canter,  132  Minn, 
354,  157  NW  586;  Armstrong  v.  El 
rick,  177  Mo.  App.  640,  160  SW  1019 
Citizens'  Bank  v.  Martin,  171  Mo.  App^ 
194,  156  SW  488. 

[b]  Where  defendant  was  misled  by 
plaintiff's  counsel,  it  has  been  held 
sufficient  to  set  aside  the  default. 
American  Cent.  Ins.  Co.  v.  Al- 
bright, 145  Ga.  515,  89  SE  487;  Kings- 
ley  V.  Daniels,  157  Ky.  194,  162  SW 
813;  Levey  v.  Hogan,  92  Misc.  301,  155 
NYS  741. 

829-3  Montague  v.  Craddock,  128 
Ark.  59,  193  SW  268;  Farias  v.  Farias, 
33  Cal.  App.  237,  164  P  818;  Holmes 
V.  Bank,  19  Ga.  App.  810,  92  SE  298; 
Esden  v.  May,  36  Nev.  611,  645,  135 
P  1185;  Beaufort  Lumb.  Co.  v.  Cot- 
tingham,  173  N.  C.  323,  92  SB  9;  Des 
Moines  Mutual  H.  &  C.  Ins.  Assn.  v. 
Clute,  35  S.  D.  154,  151  NW  281; 
Sayre  v.  Mcintosh,  80  W.  Va.  258,  92 
SE  443. 

[a]  When  justice  demands  a  trial  on 
the  merits,  the'  default  should  be  s^t 
aside.  Southwestern  Surety  Co.  v. 
Treadway,  113  Miss.  189,  74  S  143. 
829-5  Altpeter  v.  Postal  Tel.-Cable 
Co.,  25  Cal.  App.  255,  143  P  93;  West- 
ern F.  &  C.  Co.  V.  Douegan,  172  la. 
420,  154  NW  584;  Arnold  v.  Burks 
(Okla.),  164  P  970.  See  Mo.  Eev.  St., 
§§2093-2104;  Mattocks  v.  Van  Asmus, 
180  Mo.  App.  404,  168  SW  233. 
[a]  Failure  to  serve  copy  of  comr 
plaint  with  summons  will  warrant  va- 
cation of  default.  McGinn  v.  Eees,  33 
Cal.  App.  291,  165  P  52. 
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830-12  Davenport  v.  Eutledge  (Tex. 
Civ.),  187  SW  988.  See  Richardson 
V.  Howard,  51  Okl.  240,  151  P  887. 
[a]  If  non-resident  defendant  is  not 
entitled  to  have  judgment  rendered  on 
publication  serrice  set  aside  without 
showing  that  he  had  no  actual  notice 
in  time  to  allow  him  to  defend.  Murphy 
Mtg.  Co.  V.  Bpp,  99  Kan.  706,  162  P 
1170. 

831-14  Davenport  v.  Eutledge  (Tex. 
Civ.),  187  SW  988. 

831-15  Knotts  v.  Tuxbury  (Ind. 
App.),  117  NE  282. 

832-18  Montague  v.  Craddoek,  128 
Ark.  59.  193  SW  268;  Say  re  v.  Mc- 
intosh, 80  W.  Va.  258,  92  SE  443 

[a]  Want  of  necessary  party  to  suit 
is  ground  for  setting  aside  a  default 
judgment  as  irregular.  Miller  v.  Klas- 
ner,  19  N.  M.  21,  140  P  1107;  Ebell 
V.  Bursinger,  70  Tex.  120,  8  SW  77. 

[b]  Answer  undisposed  of,  though 
.filed  after  time,  renders  default  ir- 
regular. Ortego  V.  Vigil,  22  N.  M.  18, 
168  P   487. 

832-19     [a]     Where  statute  requires 
notice  of  resetting  failure  to  give  no- 
tice   is    ground    for    vacating    default. 
Hagenkamp   v.   Life    A.    Soc,   29    Cal. 
App.  713,  156  P  520. 
832-20     [a]     Irregularity  in  the  re- 
turn of  a  summons  cannot  be  availed 
of  where    defendant    was    in    default 
when  he  appeared  and  moved  for  a  re- 
straining order.     McDowell  v.  Justice, 
167  N.  C.  493,  83  SE  803. 
833-23    Drake   v.  Mowder,  89   N.  J. 
L.  306.  98  A  460. 
833-25    Hirschman  v.  Forster  (Okl.), 

158  P  1177.  See  Cooney  v.  Van  Deren 
(Tex.  Civ.),  182  SW  1190. 
833-27  Texas  Auto  Supply  Co.  v. 
Petroleum  Co.  (Tex.  Civ.),  191  SW 
573;  Cooney  v.  Eastman  (Tex.  Civ.), 
183  SW  96.  See  McGowin  v.  Dick- 
son, 182  Ala.  161,  62  S  685,  converse, 
[a]  If  the  petition  contain  suf^cient 
allegations  to  challenge  a  judicial  ex- 
amination, the  judgment  is  not  void. 
Hill  V.  Persinger,  57  Okl.  663,  157  P 
744. 

833-28  Oviatt  v.  Oviatt,  174  la.  512, 
156  NW  687. 

834-30  [a]  Disability  is  a  ground 
for  relief. — McGovem  v.  Suter  &   Co., 

159  NTS  475. 

834-33  Endowment  Dept.  v.  Harvey, 
6  Ala.  App.  239,  60  S  602;  West.  F. 
&  C.  Co.  V.  Donegan,  172  la.  420,  154 


NW  584;  Jeude  v.  Sims,  258  Mo.  26, 
166  SW  1048;  Hester  v.  Baskin  (Tex. 
Civ.),  184  SW  726. 

[aj  Satisfaction  of  judgment  before 
application  for  relief  therefrom  has 
been  made  does  not  preclude  the  de- 
faulting party  from  obtaining  relief. 
Patterson  v.  Keeney,  165  Cal.  465,  132 
P  1043,  AnnCaBl914D,  232. 

[b]  Only  a  defendant,  or  successor  In 
interest,  may  move  to  set  aside  a  de- 
fault. Houston  V.  C,  169  Ky.  445,  184 
SW  388;  Bonner  Oil  Co.  v.  Gainea 
(Tex.  Civ.),  179  SW  686. 

[c]  Judgment  against  all  defaulting 
defendants  cannot  be  vacated  on  the 
application  of  some  of  them;  the  most 
the  court  can  do  is  to  vacate  the  judg- 
ment so  far  as  it  afEects  the  rights  of 
the  moving  parties.  Osmont  v.  All 
Persons,  165  Cal.  587,  133  P  480. 

[d]  Where  made  and  noticed  during 
the  term  or  within  the  statutory  pe- 
riod, a  default  judgment  may  be  set 
aside  although  the  hearing  on  the  mo- 
tion was  had  after  th.e  term  or  the  ex- 
piration of  the  statutory  period.  Os- 
mont V.  All  Persons,  165  Cal.  587,  133 
P  480. 

[e]  A  continuance  of  the  motion  to  a 
time  after  the  expiration  of  the  statu- 
tory period  does  not  deprive  the  court 
of  authority  to  consider  it,  the  motion 
Ibeing  timely.  Ex  parte  Doak,  188  Ala. 
406,  66  S  64. 

834-34  Goodykoontz  v.  Kelly,  185 
111.  App.  165;  Domestic  Block  Coal 
Co.  V.  Holden,  56  Ind.  App.  634,  103 
NE  73;  Waldeck  Co.  v.  Emmart,  127 
Md.  470.  96  A  634;  Emery  v.  Airth,180 
Mich.  433,  147  NW  536;  Burgard  v. 
Burgard,  175  Mich.  565.  141  NW  549; 
Northwest  Thresher  Co.  v.  Herding, 
126  Minn.  184,  148  NW  57;  Montz  v. 
Moran,  263  Mo.  252,  172  SW  613;  Lee 
V.  McCraeken,  170  N.  C.  575,  87  SE 
497;  Hill  v.  Persinger,  57  Okl.  663, 
157  P  744;  Cowie  v.  Barker,  32  S.  D. 
516,  143  NW  895;  Mutual  Life  Ins.  Co. 
V.  Foster,  88  Vt.  503,  93  A  258.  See 
Coker  &  Son  v.  Lipscomb,  17  Ga.  App. 
606,  87  SE  704;  Irwin  v.  Cunningham 
(Tex.  Civ.),  177  SW  986. 
[a]  Defendant  may  be  rellered  of  a 
default  decree  against  him  if  he  ap- 
pear and  petition  the  court  within  one 
year  after  notice  in  writing  of  the 
decree  against  him,  and  within  seven 
years  after  the  making  of  the  decree, 
when    he    is    given    no    notice.     Mieh. 
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Comp.  Laws,  1897,  |§496-498;  McDow- 
ell V.  Mecosta  Circuit  Judge,  178  Mich. 
103,  144  NW  498. 

[b]  Where  made  after  the  lapse  of 
the  statutory  period,  the  order  vacat- 
ing a  default  is  void.  Peterson  v. 
Superior  Court,  30  Cal.  App.  466,  158 
P  547;  Smith  v.  MoCormick,  52  Mont. 
324,  157  P  1010. 

835-35  Osmont  c.  All  Persons,  165 
Cal.  587,  133  P  480;  Apperson  v.  Fer- 
tilizer Co.,  20  Ga.  App.  209,  92  SE 
1029;  Johnson  v.  Nat.  Bk.  (Ind.  App.), 
117  NE  676;  Western  F.  &  C.  Co.  v. 
Donegan,  172  la.  420,  154  NW  584. 

[a]  A  subsequent  affidavit  filed  with- 
out notice  which  is  not  referred  to  in 
the  notice  of  motion  cannot  be  con- 
sidered by  the  court.  Forrest  v.  Knox, 
21  Cal.  App.  363,  131  P  894. 

[b]  Actual  service  of  t&e  notice  must 
be  had  within  five  years  after  the  ren- 
dition of  the  judgment  under  §§627 
and  628  of  Burns'  Ann.  St.  1914. 
Young  i;.  Foster,  58  Ind.  App.  253,  104 
NB  769. 

[c]  Without  notice. — Domestic  Block 
Coal  Co.  V.  Holden,  56  Ind.  App.  634, 
103  NE  73. 

835-36  P.  V.  O'Connell,  23  Cal.  281; 
Quan  Quock  Fong  v.'  Lyons,  20  Cal. 
App.  668,  130  P  33;  Apperson  v.  Fer- 
tilizer Co.,  20  Ga.  App.  209,  92  SE 
1029;  Pryor  v.  American  Trust  &  B. 
Co.,  15  Ga.  App.  822,  84  SB  312;  Stone 
V.  Daniels,  166  Ky.  719,  179  SW  831; 
Citizens'  Bank  v.  Martin,  171  Mo. 
App.  194,  156  SW  488;  Stalick  v.  Wet- 
son,  21  N.  M.  320,  154  P  708;  Harris  v. 
Hessin,  32  N.  D.  25,  155  NW  41;  Dun- 
can V.  Duncan,  93  S.  C.  487,  76  SE 
1099;  Hester  v.  Baskin  (Tex.  Civ.), 
184  SW  726;  Miller  v.  Bank  (Tex. 
Civ.),  184  SW  614;  Delaware  Ins.  Co. 
V.  Hutto  (Tex.  Civ.),  159  SW  73.  See 
Western  Stoneware  Co.  v.  Pike  Co. 
Mineral  Spr.  Co.,  172  Mo.  App.  696, 
155  SW  1083;  Eeich  v.  Bliss  Buildings, 
170  App.  Div.  842,  156  NYS  428. 

[a]  Verification  by  attorney  on  in- 
formation and  belief  is  not  void.  Young 
V.  Martin,  96  Kan.  748,  153  P  542. 

[b]  The  court's  findings,  on  setting 
aside  a  default,  must  be  supported  by 
the  evidence.  Hales-Bryant  Lumb.  Co. 
f.  Blue,  170  N.  C.  1,  86  SE  724. 

[c]  The  standard  of  care  required  is 
that  which  an  ordinarily  prudent  man 
bestows   upon   his   important   business. 


Gaylord  v.  Berry,  169  N.  C.  733,  86  SE 
623. 

[d]  Afildavlt  of  all  ofacers  and  direc- 
tors of  a  corporation  as  to  ignorance 
of  the  entry  of  judgment  is  not  re- 
quired. Eodgers  v.  Ins.  Co.,  127  Minn. 
435,  149  NW  671. 

835-37  Eeher  v.  Eeed,  166  Cal.  525, 
137  P  263,  AnnCasl915C,  737,  grounds 
sufficiently  clear. 

[a]  Service  of  notice  Is  waived  where 
plaintiff  appears  and  contests.  Cahill- 
Swift  Mfg.  Co.  V.  Hayes,  97  Kan.  740, 
156  P  735. 

[b]  A  petition  showing  lack  of  dili- 
gence is  demurrable.  Peterson  v.  Mar- 
tin Furn.  Co.,  144  Ga.  316,  86  SE 
1099. 

835-38  Kloepher  v.  Osborne,  177  111. 
App.  384;  Graves  v.  Kelly,  62  Ind. 
App.  164,  112  NE  899.  See  McDonald 
V.  McDonald,  173  Cal.  175,  159  P  426. 
fa]  But  not  on  question  whether  de- 
fendant has  a  meritorious  defense. 
Gebhard  v.  Brewers  Malting  Co.,  185 
111.  App.  256. 

[b]  Counter-afiidavlts  on  motion  to 
set  aside  of^ce  judgment. — See  Citiz- 
ens' Trust  &  G.  Co.  V.  Young,  75  W. 
Va.  241,  83  SE  1007;  Bk.  of  Weston  v. 
Thomas,    75   W.   Va.   321,    83    SE   985. 

[c]  When  motion  Is  seasonably  made, 
very  slight  evidence  will  justify  set- 
ting aside  the  default.  Hagenkamp  v. 
Equitable  Life  A.  Soc.  29  Cal.  App. 
713,  156  P  520. 

[d]  Burden  of  proving  matters  of  ex- 
cuse is  upon  movant,  even  though  no 
answer  is  filed.  Frey  v.  Phillips,  145 
Ga.  110,  88  SE  567. 

835-40  Eeed  v.  Hammond,  196  Ala. 
302,  71  S  692;  Ex  parte  Payne,  130 
Ala.  189,  29  S  622;  Osmont  v.  All  Per- 
sons, 165  Cal.  587,  133  P  480;  Start  v. 
Heinzerling,  27  Cal.  App.  145,  149  P 
50;  Goodman  v.  Brown,  17  Ga.  App. 
778,  88  SE  593;  Pryor  v.  American 
Trust  &  B.  Co.,  15  Ga.  App.  822,  84 
SE  312;  Brown  v.  Casualty  Co.,  183 
111.  App.  540;  Post  Falls  L.  &  M.  Co. 
V.  Messer  L.  Co.,  183  111.  App.  309; 
Enoepher  v.  Osborne,  177  111.  App.  384; 
Western  F.  &  C.  Co.  v.  Donegan,  172 
la.  420,  154  NW  584;  Selover  v.  SS. 
Line,  136  Minn. '426,  162  NW  518; 
Picher  v.  Hornaday  (Mo.  App.),  202 
SW  410;  Munroe  v.  Dotigherty,  196 
Mo.  App.  124,  190  SW  1022;  Citizens' 
Bank  v.  Martin,  171  Mo.  App.  194, 
156   SW   488;      Stalick  v.   WUson,   21 


603 


Vol.6 


DEFAULT 


N.  M.  320,  154  P  708;  Yudin  v.  Stol- 
ler,  142  NTS  484;  Schlichter  v.  Max- 
well, 179  NYS  563;  Pollack  v.  Co., 
173  NYS  434;  Mitchell  v.  Schroe- 
der,  168  NYS  49;  Jones  -  Onslow 
L.  Co.  V.  Wooten  (N.  C),  98  SE  706; 
Schiele  v.  Ins.  Co.,  171  N.  C.  426,  88 
SE  764;  Miller  &  Co.  v.  Curl,  162 
N.  C.  1,  77  SE  952;  Thomas  Mfg.  Coi 
V.  Erlandson,  32  N.  D.  144,  155  NW 
662;  Getehell  v.  Great  Northern  R.  Co., 
24  N.  D.  487,  140  NW  109;  Western  C. 
&  M.  Co.  V.  Green  (Okl.),  166  P  154; 
Baker-Jennings  Co.  v.  Culp,  105  S.  C. 
418,  90  SE  26;  Duncan  v.  Duncan,  93 
S.  C.  487,  76  SE  1099;  Hatland  v. 
Eagan,  39  S.  D.  7,  162  NW  385;  Miller 
V.  Bank  (Tex.  Civ.),  184  SW  614; 
Wade  V.  Wade  (Tex.  Civ.),  180  SW 
643;  Hester  v.  Baskin  (Tex.  Civ.),  184 
SW  726;  Delaware  Ins.  Co.  v.  Hutto 
(Tex.  CivO,  159  SW  73,  See  Western 
Stoneware  Co.  v.  Mineral  Spr.  Co.,  172 
Me.  App.  696,  155  SW  1083. 

[a]  In  divorce  actions. — Rehfuss  v. 
Rehfuss,  169  Cal.  86,  145  P  1020.  See 
1  Standabd  Pboc.  656. 

[b]  As  a  general  rule,  courts  will  not 
examine  the  truth  of  the  defense,  when 
the  affidavit  of  merits  contains  a  suf- 
ficient statement  of  facts.  McDonald 
V.  McDonald,  173  Cal.  175,  159  P  426; 
McMillan  v.  Barton,  18  Ga.  App.  458, 
89  SE  535;  Graves  v.  Kelly,  62  Ind. 
App.  164,  112  NE  899;  Gaylord  v. 
Berry,  169  N.  C.'733,  86  SE  623;  Har- 
ris V.  Hessiil,  32  N.  D.  25,  155  NW  41. 
[e]  When  a  litigant  or  his  attorney, 
by  act  or  agreement,  causes  his  adver- 
sary to  relax  vigilance,  the  failure  to 
present  a  defense  cannot  be  urged  as  a 
reason  for  denying  the  relief.  Keller 
V.  Young  (Tex.  Civ.),  186  SW  405. 

[d]  The  affidavit  should  present  the 
facts,  not  the  conclusion  that  a  merit- 
orious defense  exists.  Ryan  v.  Central 
Delivery  Co.,  93  Misc.  44,  158  NYS 
312;  Rothschild  t;.  Haviland,  172  App. 
Div.  562,  158  NYS  661. 

[e]  Merits  alleged  must  constitute  a 
legal  defense. — Rawleigh  Med.  Co.  v. 
McKinney  (Mo.  App.),  180  SW  440. 
[f  ]  In  Montana,  if  the.  motion  is  sup- 
ported by  a  showing  of  merits,  or 
which  leaves  the  court  in  doubt,  or 
upon  which  reasonable  minds  might 
differ,  the  court  should  grant  the  mo- 
tion. Morehouse  v.  Bynum,  51  Mont. 
289,  152  P  477. 


[g]  Where  the  case  Is  at  Issue  upon 
an  amended  complaint  and  answer 
thereto,  no  affidavit  of  merits  need  be 
filed.  Harris  v.  Hessin,  32  N.  D.  25, 
155  NW  41;  Van  Woert  v.  Ins.  Co.,  30 
N.  D.  27,  151  NW  29.  But  see  Traeey 
V.  Fancher  (Okl.),  169  P  496. 
[h]  Affidavit  of  merits  (1)  by  attor- 
neys. —  Southwestern  Surety  Co.  «. 
Treadway,  113  Miss.  189,  74  S.  143,  (2) 
but  it  must  affirmatively  appear  that 
he  knows  the  facts.  Des  Moines,  etc. 
Ins.  Assn.  v.  Clute,  35  S.  D.  164,  151 
NW  281.  (3)  An  affidavit  by  an  at- 
torney, based  upon  knowledge  acquired 
from  an  investigation  of  the  affairs 
of  the  corporation  has  been  held  to  be 
a  sufficient  showing  of  facts  to  sustain 
an  order  opening  a  default  judgment. 
Rodgers  v.  Ins.  Co.,  127  Minn!  435, 
149  NW  671. 

835^1  Reher  v.  Reed,  166  Cal.  525, 
137  P  263,  AnnCasl915C,  737.  Craw- 
ford V.  Pierse  (Mont.),  185  P  315; 
Mandery  v.  Morris,  167  NYS  47.  See 
1  Standard  Peoc.  658. 
Ta]  Filing  of  verified  answer  Is  pref- 
erable to  the  filing  of  an  affidavit  of 
merits.  Reher  v.  Reed,  166  Cal.  525, 
137  P  263,  AnnCasl915C,  737. 
836-42  Bailey  v.  Taaffe,  29  Cal.  422; 
Emery  v.  Airth,  180  Mich.  433,  147 
NW  536;  John  O'Brien  B.  Wks.  Co. 
V.  Home  Brew.  &  Ice  Co.,  189  Mo.  App. 
91,  175  SW  226;  McEvoy  v.  Oil  Co., 
165  App.  Div.  954,  150  NYS  641;  Lieb- 
ling  P.  S.  Co.  f.  Cohn,  155  NYS  120; 
Yudin  V.  Stoller,  142  NYS  484;  Gallins 
V.  Ins.  Co.,  174  N.  C.  553,  94  SE  300. 
See  Moon  v.  Wright,  12  Ga.  App.  659, 
78  SE  141;  Dorian  v.  First  C.  S.  Union, 
51  Pa.  Super.  116,  and  1  Standard 
Proc.  688.  But  see  Ludwing  v.  Her- 
mann, 167  NYS  644. 

[a]  Default  may  be  opened  without 
disclosure  of  defense,  when  defense  is 
not  known  to  defendant  by  reason  of 
lack  of  particulars  in  complaint.  Jack- 
son V.  Tire  Co.,  92  Misc.  225,  155 
NYS  402. 

[b]  Although  by  the  better  practice, 
the  tender  of  an  answer  is  not  abso- 
lutely necessary.  Bailey  v.  Taaffe,  29 
Cal.  422.  See  also  Durbrow  v.  Chesley, 
24  Cal.  App.  416,  141  P  631. 
836-43  Brown  v.  Martin,  23  Cal. 
App,  736.  139  P  823;  Henderson  «. 
Fertilizer  Wks.,  16  Ga.  App.  448,  85 
SE  613;  American  M.  Co.  v.  Brew. 
Co.,  260  Pa.  462,  95  A  588;  Hays  V, 
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Inv.  Co.,  73  Wash.  586,  132  P  406, 
reply  of  plaintiflE.  See  Finberg  v. 
Burkhardt,  239  Pa.  519^  86  A  1062. 

[a]  A  general  denial  is  not  sufficient. 
Lindsey  v.  Goodman,  57  Okl.  408,  157 
P  344. 

[b]  Merits  alleged  must  constitute  a 
legal  defense. — Citizens'  Bank  v.  Barr, 
123  Ark.  443,  185  SW  773. 

[c]  If  vacation  is  sought  as  a  matter 
of  right,  the  court,  on  the  hearing, 
should  not  try  the  merits  of  the  issues 
prepenled  by  the  answer.  Doherty  v. 
Kyan,  123  Minn.  471,  144  NW  140. 

[d]  Objections  to  answer  are  waived 
by  proceeding  to  trial  on  the  merits  of 
the  motion  without  raising  the  defects 
in  the  proper  manner.  Hueston  v.  Ins. 
Co.,  161  ia.  521,  143  NW  566. 
836-45  Montague  v.  Craddock,  128 
Ark.  59,  193  SW  268;  Brown  v.  Mar- 
tin, 23  Cal.  App.  736,  139  P  823;  Ap- 
person  v.  Fertilizer  Co.,  20  Ga.  App. 
209,  92  SE  1029;  Colclough  v.  Walker, 
19  6a.  App.  23,  90  SE  742;  Pryor  v. 
Trust  &  B.  Co.,  15  Ga.  App.  822,  84  SB 
312;  vvoii  V.  Timmins,  192  111.  App. 
121;  Post  Falls  L.  &  M.  Co.  v.  Messer 
L.  Co.,  183  111.  App.  309;  Kloepher  v. 
Osborne,  177  Hj.  App.  384;  Leafgreen 
V.  Bornstein,  174  111.  App.  36;  Cook  v. 
Hally,  197  Mich.  19,  163  NW  481; 
Zinn  V.  Huhn,  120  Minn.  491,  139  NW 
952;  Jones  v.  E.  Co.,  183  Mo.  App.  224, 
170  SW  425;  Colter  v.  Luke,  129  Mo. 
App.  702,  108  SW  608;  Perry  v.  Stone 
Co.,  173  Mo.  App.  414,  158  SW  887; 
Bancroft-Graham  v.  Halley,  80  Misc. 
191,  141  NTS  911;  Mitchell  v.  Schroe- 
der,  168  NYS  49;  Bass  v.  Carley,  96 
NYS  1023;  Cowan  v.  Cunningham,  146 
N.  C.  453,  59  SE  992;  Ar.thur  v.  Schafl- 
ner,  32  N.  D.  2,  152  NW  123;  Murphy 
V.  Mach.  Co.,  24  N.  D.  185,  139  NW 
518;  Western  C.  &  M.  Co.  v.  Green 
(DM.),  166  P  154;  Order  of  Aztecs  v. 
Noble  (Tex.  Civ.),  174  SW  623.  See 
Nieoll  V.  Weldon,  130  Cal.  666,  63  P 
63;  Staley  v.  O'Day,  22  Cal.  App.  149", 
133  P  620. 

[a]  Within  a  reasonable  time  not  ex- 
ceeding the  statutory  period.  There- 
after he  may,  however,  bring  an  action 
in  equity.  P.  vt  Davis,  143  Cal.  673, 
77  P  651.  See  infra,  p.  844. 
836-46  Smith  v.  Bratman,  174  Cal. 
518,  163  P  892;  Osmont  «.  All  Per- 
sons, 165  Cal.  587,  133  P  480;  Mich. 
Comp.  Laws,  1897,  §496;  McDowell  v. 
Circuit  Judge,  178  Mich.  103,  144  NW 


498;  Doherty  v.  Eyan,  123  Minn.  471, 
144  NW  140;  Grant  v.  Grant,  84  N.  J. 
Eq.   81,  92   A  791;   Kressh   v.   Novick, 

162  App.  Div.  891,  148  NYS  55;  Ver- 
derber  v.  Stine,  162  App.  Div.  152, 
147  NYS  178;  Kugelman  v.  Katz,  89 
Misc.  461,  152  NYS  365;  Ludwing  v. 
Hermann,  167  NYS  644;  Sherman  v. 
Stein,  167  NYS  309;  Pelin  &  Co.  t: 
De  Sanctis,  159  NYS  174;  Bimboni  v. 
McCormack,  157  NYS  314;  Callender 
V.  Mfg.  Co.,  152  NYS  645;  West  Elec. 
H.  C.  Co.  V.  Hamilton  Corp.,  150  NYS 
750;  Cohen  v.  Ganz,  150  NYS  88; 
North  Dakota  Co.  v.  Mix,  25  N.  D.  81, 
141  NW  68. 

[a]  Wide  discretion  is  possessed  by 
the  trial  court  in  the  imposition  of 
terms.  North  Dakota  Co.  v.  Mix,  25 
N.  D.  81,  141  NW  68. 

[b]  Terms  in  the  nature  of  a  penalty 
should  not  be  imposed  upon  the  de- 
faulting party.  North  Dakota  Co.  v. 
Mix,  25  N.  D.  81,  141  NW  68. 

[c]  Terms  mU'St  not  deprive  defendant 
of  any  substantial  right  as  claimed 
under  the  issues  of  his  proposed  an- 
swer, or  terms  which  are  burdensome, 
in  a  case  where  there  is  no  laches  and 
the  application  ia  timely.  Doherty  v. 
Eyan,  123  Minn.  471,  144  NW  140; 
Wolfert  V.  Ins.   Co.,   159  NYS  742. 

[d]  Terms  against  public  policy,  as  a 
condition  that  defendant  should  not 
make  a  motion  for  a  continuance  when 
the  case  is  called  for  trial,  will  not  be 
sustained  on  appeal.  Fitzgerald  v. 
Mach.  Co.,  94  S.  C.  52^  77  SE  741. 
836-47    Smith  v.  Jones,  174  Cal.  513, 

163  P  890;  Stadelman  v.  Miner,  83 
Or.  348,  155  P  708,  163  P  585,  983.  See 
Bertagnolli  Bros.  v.  BertagnoUi,  23 
Wyo.  228,  148  P  374. 

837-48  Perkins  v.  Travis  (Mo.  App.), 
194  SW  730. 

837-49  Smith  v.  Bratman,  174  Cal. 
518,  163  P  892;  Kohlman  v.  Moore,  175 
Ky.  710,  194  SW  933;  Selover  v.  SS. 
Line,  136  Minn.  426,  162  NW  518; 
Wohlmuth  V.  Cantor,  165  NYS  383. 
837-50  Quan  Quock  Fong  v.  Lyons, 
20  Caimpp.  668,  130  P  33;  Hertzberg 
V.  Elvidge,  79  Misc.  109,  140  NYS  670; 
Wohlmuth  V.  Cantor,  165  NYS  383; 
Estes  V.  Eash,  170  N.  C,  341,  87  SE 
109;  Naderhoff  v.  Geo.  Benz  &  Sons, 
25  N.  D.  165,  141  NW  501,  47  LEA 
(NS)  853;  MeCanlley  v.  Bank  (Tex. 
Civ.),  173  SW  lOOO.  See  1  Standabd 
Peoc.  656. 
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837-51  Kohn  v.  Smith,  122  Ark.  74, 
182  SW  533. 

838-52  Eeed  v.  McKee  (Tex.  Civ.), 
204  SW  717. 

[a]  Default  Is  not  favored  in  divorce 
suits,  and  the  courts  ate  especially  in- 
clined to  interpose  by  opening  ajid 
setting  aside  such  judgment  and  giv- 
ing defendant  a  day  in  court.  Grant 
V.  Grant,  84  N.  J.  Bq.  81,  92  A  791. 
838-53  McAnsh  Dwyer  &>  Co.  v. 
Fur.  Co.,  178  111.  App.  562;  la.  W.  & 
P.  Co.  V.  Burris,  178  la.  1369,  161  NW 
23;  Bouker  Cont.  Co.  v.  Neale,  161 
App.  Div.  617,  146  NYS  894;  Miller 
V.  Bank  (Tex.  Civ.),  184  SW  614.  See 
McCain  v.  Judge,  187  Mich.  73,  153 
NW  5. 

[a]  Where  defendants  have  not  been 
properly  served  relief  may  be  had  in 
the  trial  court  on  motion.  Long  v. 
Gwin,  188  Ala.  196,  66  S.  88. 
839-56  Smith  v.  Jones,  174  Cal.  513, 
163  P  890;  Altpeter  v.  Cable  Co.,  25 
Cal.  App.  255,  143  P  93;  Sirmanit;. 
Moore,  5  Boyoe  (Del.)  374,  93  A  666; 
Perry  v.  District  Court  (Nev.),  174  P 
1058;  McCurdy  E.  Co.  v.  Leach,  161 
NYS  411;  Moore  v.  Eankin,  172  N.  C. 
599,  90  SE  759;  Felts  v.  Boyer,  73  Or. 
83,  144  P  420;  Cooper  v.  Henry,  31  S. 
D.  369,  141  NW  90.  See  Gleason  v. 
Boone,  123  Ark.  523,  185  SW  1093. 

[a]  Within  discretion  of  court  to 
grant  relief.  Fullen  v.  Wunderlich,  54 
Colo.  349,  130  P  1007;  Donald  v. 
Bradt,  15  Colo.  App.  414,  62  P  580. 

[b]  In  California  a  defendant  served 
by  publication  may  come  in  at  any 
time  within  a  year  and  have  the  judg- 
ment set  aside.  Parkside  Eealty  Co.  v. 
MacDonald,   166  Cal.  426,  137  P  21. 

[c]  Where  the  court  had  not  acquired 
jurisdiction  because  service  was  void, 
judgment  will  be  set  aside  on  applica- 
tion as  a  matter  of  right.  Bandolph 
V.  Heath,  171  N.  C.  383,  88  SB  731; 
Bstes  V.  Bash,  170  N.  0.  341,  87  SB 
109;  Atkinson  v.  Atkinson,  43  Utah 
53,  134  P  595. 

839-57  Lynch  v.  Arizona  E.  M.  Co. 
(Ariz.),  179  P  956;  Mandery  v.  Mor- 
ris, 167  NYS  47;  Gallins  v.  Ins.  Co., 
174  N.  C.  '553,  94  SB  300;  Atkinson  v. 
Atkinson,  43  Utah  53,  134  P  395. 
[a]  Where  the  plaintiff  has  been 
guilty  of  fraud  or  where  the  court  had 
not  acquired  jurisdiction  because  of  in- 
validity of  service  by  publication,  the 
affidavit  need  not  set  out  a  mori4;oriouB 


defense.     Atkinson    v.    Atkinson,    43 
Utah  53,  134  P  595. 
839-58     See  Lovejoy  v.  Stutsman,  46 
Okl.   122,  148   P'175;    Wade  v.  Wade, 
(Or.),  176  P  192. 

[a]  In  divorce  actions,  where  a  de- 
fendant makes  default  and  sufEers 
judgment  against  him  on  an  ex  parte 
showing  his  remedy  is  not  upon  motion 
for  new  trial  but  by  motion  under 
§473,  Code  Civ.  Proc.  Eehfuss  v.  Eeh- 
fuss,  169  Cal.  86,  146  P  1020;  Foley  v. 
Foley,  120  Cal.  33,  52  P  122,  65  AmSt 
147. 

[b]  A  motion  for  new  trial  is  not  the 
usual  or  correct  method  for  procuring 
a  vacation  of  a  default  judgment. 
BertagnoUi  Bros.  v.  BertagnoUi,  23 
Wyo.  228,  148  P  374. 

839-59  Long  v.  Gwin,  188  Ala.  196, 
66  S  88;  Hallock.D.  Jaudin,  34  Cal. 
165;  Lovejoy  v.  Stutsman,  46  Okl. 
122,  148  P  175;  BertagnoUi  Bros.  v. 
BertagnoUi,  23  Wyo.  228,  148  P  374. 
See  Silverman  v.  Charles  Jacobs  Co., 
146  NYS  1067;  and  2  Standard  Proc. 
157. 

[a]  The  appeal  Is  from  the  order 
denying  the  motion  to  open  the  de- 
fault. Solomon  v.  Eothbaum,  156  NYS 
1093. 

[b]  Affidavit  reciting  proceedings  be- 
low on  setting  aside  default,  cannot  be 
received  on  a'ppeal.  Paterie  v.  Davig- 
non,  38  E.  I.  585,  96  A  819. 

[c]  Petition  to  review  is  the  proper 
method  of  setting  aside  a  final  default 
judgment.  Stanton  v.  Hanna,  185  Mo. 
App.  91,  170  SW  452. 

[d]  Writ  of  error  coram  nobis. — Jones 
V.  E.  Co.,  183  Mo.  App.  224,  170  SW 
427. 

[e]  Under  the  ITew  York  Municipal 
Court  Act,  on  appeal  from  default 
judgment,  defendant  may  present  af- 
fidavits to  show  that  he  was  never 
served  with  summons.  Cohn  v.  Wilsrin, 
88   Misc.   68,   150   NYS   577. 

[f]  Bemedy  on  entry  of  wrong  form 
of  judgment. — Where  a  judgment  nil 
dicit  should  have  been  rendered  in- 
stead of  a  judgment  by  default,  appeal 
is  the  proper  remedy.  Certiorari  will 
not  lie.  Endowment  Dept.  v.  Harvey, 
6  Ala.  App.  239,  60  S  602. 
839-60  Grumpier  v.  Hines,  174  N.  C. 
283,  93  SB  780;  Hogg  i;.  Christenson, 
29  N.  D.  8,  149  NW  562;  Duncan  ». 
Duncan,  93  S.  C.  487,  76  SB  1099;  Ber- 
tagnoUi Bros.  V.  BertagnoUi,  23  Wyo. 
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228,  148  P  374.  See  Schmidt  v.  Bren- 
nan,  156  App.  Div.  881,  141  NYS  229. 

[a]  Interlocutory  default  judgments 
may  be  set  aside  on  motion.  Stanton 
V.  Hanna,  185  Mo.  App.  91,  170  SW 
452;  Armstrong  v.  Elrick,  177  Mo. 
App.  640,  160  SW  1019. 

[b]  Defects  in  petition  reached  by 
motion. — ^A  motion  to  set  aside  a  de- 
fault judgment  on  account  of  insuffi- 
ciency of  tlie  petition  operates  pre- 
cisely as  a  general  demurrer.  Any  de- 
fect whicli  could  have  been  reached  by 
general  demurrer  can  after  a  default 
judgment  be  taken  advantage  of  by  a 
motion  to  set  aside  the  judgment. 
Sheffield  v.  Causey,  12  6a.  App.  588,  77 
SE  1077. 

840-61  Eandolph  v.  Heath,  171  N.  C. 
383,  88  SE  731;  Estes  v.  Rash,  170 
N.  C.  341,  87  SE  109. 

[a]  An  order  allowing  defendant  to 
defend  after  a  default  judgment  had 
been  entered  against  him  is  not  sub- 
ject to  collateral  attack  and  is  con- 
clusive he  had  a  good  defense.  Home 
Inv.  Co.  V.  Emerson,  153  Wis.  1,  140 
NW  283. 

[b]  Where  the  clerk  Is  without  auth- 
ority to  enter  a  default  because  an 
answer  is  on  file,  although  filed  after 
the  statutory  period,  the  court  may  set 
aside  the  judgment  at  any  time  and 
it  is  immaterial  how  the  invalidity  is 
called  to  the  court's  attention.  Eeher 
V.  Beed,  166  Cal.  525,  137  P  263,  Ann- 
Casl915C,  737. 

i840-63  Miller  v.  Bank  (Tex.  Civ.), 
184  SW  614. 

844-77  [a]  The  court  may  vacate 
without  a  motion  a  default  judgment 
entered  by  the  clerk  where  he  has  no 
authority,  or  the  judgment  may  be 
questioned  for  the  first  time  on  appeal. 
Bertagnolli  Bros.  v.  BertagnoUi,  23 
Wyo.  228.  148  P  374. 
844-7S  See  McElvain  v.  Maloney 
(Mo.  App.),  186  SW  745. 
[a]  Verification  of  petition  by  attor- 
ney sufficient.  Frieze  v.  Powell,  79 
Wash.  483,  140  P  690. 
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849-1     Huntsville  K.  Mills  v.  Butner 
(Ala.),  76  S  54. 

849-4    S.  V.  Nat.  Bank,  266  Mo.  423, 
181  SW  998. 

851-ie       Newton   v-    White,    42    la. 
608, 


[a]  Defendant  may  not  demur  under 
leave  to  answer.  Kelly  v.  Downing, 
42  N.  Y.  71;  Thomas  Mfg.  Co.  v.  Er- 
landson,  32  N.  D.  144,  155  NW  652. 
851-17  Jones  v.  Inv.  Co.,  60  Colo. 
562,  154  P  745. 

852-23  Alabama  G.  S.  E.  Co.  v. 
Compress  Co.,  196  Ala.  683,  72  S.  311; 
S.  V.  Nat.  Bank,  266  Mo.  423,  181  SW 
998;  DoichinofE  c.  Ey.  Co.,  51  Mont. 
582,  154  P  924. 

852-24  Burrows  v.  McManus,  249 
Mo.  555,  155  SW  403. 
853-34  Bolt  V.  Bank  (Tex.  Civ.),  179 
SW  1119;  Brownsville  v.  Tumlinson 
(Tex.  Civ.),  179  'SW  1107. 
855-43  [a]  Demurrer  to  complaint 
for  tort  as  not  showing  joint  liability 
must  be  interposed  by  only  such  de- 
fendants as  to  whom  no  liabilty  is 
shown.  Louisville  &  N.  E.  Co.  v. 
Lynne  (Ala.)  75  S  14. 
856-48  Kilgore  v.  Power  Co.  (Ala.), 
75  S  996;  Ragan  v.  Rogers,  146  Ga. 
818,  92  SE  647;  Brocklehurst  &  Potter 
Co.  v.  Marsch,  225  Mass.  3,  113  NE 
646. 

856-49      Jones   v.  Inv.   Co.,   60   Colo. 
562,    154    P    745;    Am.    F.    Ins.    Co.    v. 
Mfg.   Co.    (Fla.),   77   S   168. 
856-50    Weinstein  v.  Bank  (Ala.),  75 
S  397. 

856-51  [a]  When  motion  to  strike 
out  answer  instead  of  demurrer  proper. 
"It  is  true  that  as  a  general  rule  the 
sufficiency  of  a  pleading  as  stating  a 
cause  of  action  or  defense  is  to  be 
tested  upon  demurrer;  but  in  this  ease 
the  defendants  having  failed  to  make 
defense  within  the  time  prescribed  by 
the  code  were  put  upon  terms  as  to 
the  filing  of  their  answer,  and  when  it 
was  tendered,  and  its  insufficiency  was 
urged  as  an  objection  to  the  filing 
thereof,  the  court  in  its  discretion  had 
the  power  to  refuse  to  permit  it  to  be 
filed  or  after  it  was  pleaded,  had  the 
power  to  strike  it  for  insufSciency. " 
Combs  V.  Friek  Co.,  162  Ky.  42,  171 
SW  999. 

856-52  Chicago,  S.  B.  &  N.  I.  Ey. 
Co.  V.  Dunnahoo,  63  Ind.  App.  237,  112 
NE  552. 

856-54  Ocilla  S.  E.  Co.  v.  McAllister, 
20  Ga.  App.  400,  93  SE  26. 
856-58      Payne   v.  Vowels,   171    Ky. 
377,  188  SW  413. 

857-67  Bernard  v.  Land  Co.,  40  Nev, 
89,  160  P  811, 
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857-69  [a]  Faulty  assignments  in  a 
single  count  containing  separable  mat- 
ters some  of  which  are  good  and  others 
bad,  may  be  reached  by  demurrer. 
Chesapeake  &  O.  Ey.  Co.  v.  Tinsley, 
116  Va.  600,  82  SE  732. 
[b]  A  common  law  count  in  assump- 
sit may  not  be  demurred  to.  Norfolk 
V.  County,  120  Va.  379,  91  SE  820. 
858-71  Williams  v.  Grocery  Co. 
(Fla.),  75  S  517;  Bradley  v.  MeCutch- 
eon,   161   NTS  394. 

859-76  Martin  v.  Powell  (Ala.),  75 
S  358. 

860-85  Plazuela  Sugar  Co.  v.  Gar- 
cia, 22  P.  R.  42;  Snider  v.  Cochran, 
80  W.  Va.  252,  92  SE  347. 

[a]  A  demurrer  to  an  action  on  an 
open  account  brought  in  the  superior 
court,  on  the  ground  that  the  items  of 
the  account  are  not  suflieiently  speci- 
fic, should  be  filed  at  the  first  term. 
Watson  V.  Paint  Co.,  138  Ga.  621,  75 
SE  608. 

[b]  A  motion  to  dismiss  the  petition 
made  upon  the  trial  of  the  case  is  in 
the  nature  of  a  special  demurrer,  and 
comes  too  late.  Bichards  v.  Shields, 
138  Ga.  583,  75  SE  602. 

[c]  A  demurrer  interirased  during 
course  of  trial,  to  the  jurisdiction  of 
the  court,  properly  overruled.  Berry 
f.  French,  24  Colo.  App.  519,  135  P 
985. 

[d]  Rule  requiring  demurrer  to  be 
filed  ^within  ten  days  after  filing  of  the 
specifications  must  be  complied  with. 
Boville  V.  Paper  Mills,  86  Vt.  305,  85 
A  623. 

[e]  Should  be  filed  at  appearance 
term. — Ayash  v.  Show  Case  Co.,  17  Ga. 
App.  467,  87  SE  689;  Avery  &  Co.  v. 
Pope,  13  Ga.  App.  743,  79  SE  946. 
861-86  Godwin  v.  Jernigan,  174  N. 
C.  76,  93  SE  443;  Anderson  v.  Hall, 
91  Wash.  376,  157  P  996. 

861-87  Tuggle  v.  Real  Estate  Co., 
126  Ark.  25,  189  SW  169;  Palmer  v. 
Blaine,  116  Me.  624,  102  A  291;  Lowrie 
i:.  Castle,  225  Mass.  37,  113  NE  206: 
861-88  [a]  Or  answer.  —  Keown 
r.  Keown,  281  Mass.  404,  121  NE  153. 
862-92  Overstreet  v.  New  Nonpareil 
Co.  (la.),  157  NW  669;  Peterson  v. 
Swanson  (N.  D.),  167  NW  389. 
863-93  Bebout  v.  Pense,  31  S.  D. 
619,    141   NW   515. 

863-96  Hamiltou  v.  P.,  163  111.  App. 
541, 


863-98  Smolikowski  v.  Laibe,  170 
111.   App.  181. 

867-21    [a]    Where  a  demurrer  is  in- 
corporated in  an  answer  the  demurrer 
can  be  insisted  upon  only  at  the  final 
hearing  of  the  cause.     Terra  Ceia  Est. 
V.  Taylor,  68  Fla.  261,  67  S  169. 
868-28       Barcus    v.   Threshing   Meh. 
Co.  (Tex.  Civ.),  197  SW  478. 
868-29      Sloanaker  v.  Howerton,  182 
la.  4-87,  166  NW  78. 
869-33       Wadsworth    Red   Ash   Coal 
Co.  V.  Scott,  197  Ala.  361,  72  S  542. 
[a]    Where  the  objections  are  not  met 
by     amendment     the     final     demurrer 
should  be  sustained.     Walsh  v.  Dairy- 
ing Assn.,  223  Mass.  386,  lll.NE  889. 
869-34      Kinard  v.   George,   142  Ga. 
Ill,  82  SE  560. 

869-35  Puntney  v.  Mahn  (Mo.  App.), 
201  SW  913. 

870-37  Central  of  Ga.  E.  Co.  v.  Hill, 
21  Ga.  App.  231,  94  SE  50. 
[a]  Must  be  free  from  imperfec- 
tions.— Georgia,  F.  &  A.  Ey.  Co.  v. 
Milling  Co.,  15  Ga.  App.  142,  82  SE 
784. 

870-38  [a]  On  general  demurrer  a 
pleading  should  be  liberally  construed 
and  all  reasonable  inferences  from 
facts  alleged  should  be  made  in  aid 
thereof.  Turner  v.  Turner  (Tex.  Civ.), 
195  SW  326. 

870-41  Elbert  County  v.  Brown,  16 
Ga.  App.  834,  86  SE  651;  Belknap 
Glass  Co.  V.  Kelleher,  72  Wash.  529, 
130  P.  1123;  Mallon  v.  Tonn,  163  Wis. 
366,  157  NW  1098. 
[a]  A  demurrer  ore  tenus  does  not 
reach  plaintiff's  want  of  legal  capac- 
ity to  sue,  but  such  a  demurrer  goes  to 
the  cause  of  action.  Jenks  c.  Allen, 
151  Wis.  625,  139  NW  433. 
871-43  Title  Guaranty  &  Surety  Co. 
t.  Slinker,  35  Okl.  128,  128  P  696; 
Burnham  v.  Milwaukee,  155  Wis.  90, 
143  NW  1067. 

[a]  A  demurrer  by  way  of  answer  is 
not  recognized.  Jenks  v.  Allen,  151 
Wis.  625,  139  NW  433. 
871-46  [a]  The  custom  of  incor- 
porating In  lie  answer  a  clause  chal- 
lenging the  sufB.ciency  of  the  com- 
plaint, is  not  to  be  commended.  Moun- 
tain Supply  D.  Co.  r.  Lindekugel,  24 
Colo.  App.  100,  131  P  789. 
872-51  East  Pratt  Coal  Co.  v.  Jones 
(Ala.  App.),  75  S  722;  Hedekin  Land 
&  Imp.  Co.  V.  Campbell,  184  Ind.  643, 
112  NE  97;      Adolph   Kempw  Cp,  Vi 
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Bank  (Ind.  App.),  116  NE  440;  Max- 
well V.  Ins.  Co.  (Ind.  App.),  125  NE 
645;  Sangster  v.  Bricker  (Ind.  App.), 
118  NE  383. 

873-52  Berry  v.  French,  24  Colo. 
App.  519,  135  P  985. 
873-54  Western  Union  Tel.  Co.  v. 
Howington  (Ala.),  73  S  550;  Scott  v.  E. 
Co.,  18  Ga.  App.  159,  88  SE  995;  Med- 
lock  V.  Aycock,  16  6a.  App.  813,  86 
SE  455;  McElvoy  v.  Court  of  Honor, 
163  111.  App.  556;  Holmes  v.  Camp, 
180  App.  Div.  409,  167  NYS  840. 

[a]  The  objections  that  a  complaint 
is  uncertain  and  aigumentatlve  will 
not  be  noticed  where  it  is  not  pointed 
out  wherein  these  faults  lie.  S.  v. 
Greene,  87  Vt.  94,  88  A  515. 

[b]  That  a  contract  Is  Tlolative  of 
United  States  laws  need  not  specify 
the  particular  law.  St.  Louis  I.  M. 
&  S.  By.  Co.  V.  Landa  (Tex.  Civ'.),  187 
SW  358. 

873-55  Martin  v.  Powell  (Ala.),  75 
S  358;  Holmes  v.  Camp,  180  App.  Div. 
409,  167  NYS  840. 

874-57  Mobile  Light  &  H.  Co.  v. 
Partiss,  195  Ala.  320,  JO  8  136;  South- 
ern Indem.  Assn.  v.  Hoffman  (Ala. 
App.),  77  S  424;  Gulf  City  Boiler 
Works  Co.  V.  Falligant,  6  Ala.  App. 
178,  60  S  510;  Sweet  v.  Land  Co.,  29 
Oal.  App.  Ill,  154  P  608;  Boxell  v. 
Bank,  184  Ind.  631,  112  NE  3;  Mar- 
cellus  V.  Wright,  51  Mont.  559,  154  P 
714;  Evants  v.  Taylor,  18  N.  M.  371, 
137  P  583;  Lizarraga  Hmns.  v.  Yap 
Tico,  24  Phil.  Isl.   504. 

[a]  A  demurrer  on  the  ground  that  a 
complaint  is  "ambiguous,  unintel- 
ligible, and  uncertain"  is  insufficient. 
Berry  v.  French,  24  Colo.  App.  519, 
135  P  985. 

[b]  Degree  of  particularity.  —  A  de- 
murrer is  not  required  to  be  more  spe- 
cific than  is  sufficient  to  call  the 
court's  attention,  without  argument, 
to  the  particular  matter  at  which  the 
demurrer  is  aimed.  Cooley  v.  Maine, 
163  la.  117,  143  NW  431. 

[c]  Philippine  Islands. — The  demur- 
rer must  distinctly  specify  the  grounds 
upon  which  any  of  the  objections  to 
the  complaint,  or  to  any  of  the  causes 
of  action  therein  stated,  are  taken. 
Code  Civ.  Proc.,  §91. 

[d]  Strict  com^Uance  of  statute  re- 
quired. Deslandes  v.  Scales,  187  Ala. 
26,  65  S  393, 


[e]  "The  allegation  of  each  and 
every  one  of  said  counts  is  vague,  un- 
certain, and  indefinite, ' '  is  not  a  dis- 
tinctly stated  ground  of  demurrer 
under  Alabama  statute.  Denaon  v. 
Caddell  (Ala.),  77  S  720. 
877-58  Deslandes  v.  Scales,  187  Ala. 
25,  65  S  393;  Central  Lumb.  &  T.  Co. 
V.  Lumb.  Co.,  180  Ala.  606,  61  S  821; 
Citizens'  Light,  Heat  &  P.  Co.  v. 
Kendriek,  6  Ala.  App.  423,  60  S  526; 
Barber  Asphalt  P.  Co.  v.  Crist,  21  Cal. 
App.  1,  130  P  435;  Hedekin  Land  & 
Imp.  Co.  V.  Campbell,  184  Ind.  643,  112 
NE  97;  Gary  &  I.  Ey.  Co.  v.  Gunn, 
184  Ind.  306,  111  NE  183;  Vandalia 
E.  Co.  V.  Kendall  (Ind.  App.),  119 
NE  816;  Miller  v.  Hdw.  Co.  (Ind. 
App.),  116  NE  54;  Swift  &  Co.  v.  Mil- 
ler, 62  Ind.  App.  312,  113  NE  447;  Wen- 
ger  V.  Clay  Tp.,  61  Ind.  App.  640,  112 
NE  402;  Harrold  v.  Whistler,  60  Ind. 
App.  504,  111  NE  79;  BeddUxgfield  v. 
E.  Co.,  110  Miss.  311.  70  S  402;  Holmes 
V.  Camp,  180  App.  Div.  409,  167  NYS 
840. 

[a]  General  demurrer  does  not  raise 
point  that  count  fails  to  state  cause 
of  action.  Lang  v.  Leith  (Ala.  App.), 
7/  S  445. 

878-61  Minor  v.  Coleman  (Ala. 
App.),  74  S  841;  Montgomery  v. 
Stephens,  14  Ala.  App.  274,  69  S  970. 
878-62  Hammerton  v.  Medical  Co. 
(Ind.  App.),  120  NE  710. 
879-65  Birmingham  So.  E.  Co.  v. 
Stephens,  196  Ala.  107,  72  S  35;  Sea- 
board Air  Line  Ey.  Co.  v.  Mobley,  194 
Ala.  211,  69  S  614;  Berry  v.  French, 
24  Colo.  App.  519,  135  P  985;  Odlin  v. 
Stuckey  (Fla.),  80  S  291;  Atlantic 
Coast  Line  E.  Co.  «.  Whitney,  13  Ga. 
App.  345,  79  SE  181;  Gillispie  v.  Dar- 
roch,  57  Ind.  App.  482,  107  NE  475; 
Spiro  V.  Eobertson,  57  Ind.  App.  229, 
106  NE  726;  Quality  Clothes  Shop  v. 
Keeney,  57  Ind.  App.  500,  106  NE  541. 
[a]  A  demurrer  "being  a  critic  must 
itself  be  free  from  imperfection." 
Sovereign  Camp  v.  Keen,  16  Ga.  App. 
703,  86  SE  1B8. 

880-66      Berry   v.   French,    24    Colo. 
App.  519,  135  P  985. 
880-67       Berry   v.    French,    24    Colo. 
App.  519,  135  P  985;     Frisbee  v.  Ins. 
Co.,  223  Mass.  159,  111  NB'850. 
882-74      Hammerton  v.   Medical  Co. 
(Ind.  App.),  120  NE  710. 
882-76    Baltimore  &  0.  S.  W.  E.  Co. 
V.  HuskiM,  193  5nd.  «14,  1Q9  NB  764j 
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Eddy  V.  Honey  Creek,  63  Ind.  App. 
527,  114  NE  783;  Harrold  v.  Whistler, 
60  Ind.  App.  504,  111  NE  79. 
8S5-S8  Eedekin  Land  &  Imp.  Co.  v. 
Campbell,  184  Ind.  643,  112  NE  97. 
SSS-5  Ala.  Power  Co.  v.  Hamilton 
(Ala.),  77  S  356;  Ins.  Co.  of  North 
Am.  V.  Williams  (Ala.),  77  S  159; 
Chewning  v.  ^Knight  (Ala.  App.),  77 
S.  969;  Mutual  Loan  Soc.  v.  Stowe, 
15  Ala.  App.  293,  73  S  202;  MaeMul- 
lan  V.  Kelly,  19  Cal.  App.  700,  127  P 
819;  Potter  v.  Co.,  6  Boyce  (Del.)  314, 
99  A  540;  S.  V.  Atlantic  Coast  Line  E. 
Co.,  67  Fla.  441,  63  S  729;  Central,  etc. 
Co.  V.  Larsen,  19  Ga.  App.  413,  91  SE 
517;  Williamson  v.  Realty  Co.,  19  Ga. 
App.  425,  91\SE  510;  Idaho  Irr.  Co.  v 
Dill,  25  Ida.  711,  139  P  714;  Dunne  v. 
Rock  Island  County,  273  111.  53,  112 
NE  342;  Schaefer  v.  Hines,  66  Ind. 
App.  17,  102  NE  838;  Dareourt  v. 
Brunet,  139  La.  486,  71  S  776;  Line 
V.  Line,  119  Md.  403,  86  A  1032,  Ann. 
Cas.  1914D,  192;  McClave-Brooks  Co. 
V.  Oil  Wks.,  113  Miss.  500,  74  S  332; 
Norton  v.  Reed,  253  Mo.  236,  161  SW 
842;  Schultz  V.  Wise,  93  Neb.  718, 
141  NW  813;  Bvants  v.  Taylor,  18 
N.  M.  371,  137  P  583;  Graeber  v.  Ehr- 
gott,  182  App.  Div.  377,  169  NYS.  32; 
Berg  V.  Bates,  153  App.  Div.  12,  137 
NTS  1032;  Kendall  v.  Highway  Comrs., 
165  N.  C.  600,  81  SE  995; 
Ahsmuhs  v.  Bowyer,  39  Okl.  376,  135 
P  413,  50  LRA  (NS)  1060;  Sweet  v. 
Crane,  39  Okl.  248,  134  P  1112;  Wil- 
liams V.  Grand  Lodge,  109  S.  C.  233, 
95  SE  517;  Johnson  City  v.  Elect.  Co., 
133  Tenn.  632,  182  SW  587;  Wheel- 
wright V.  Copper  Bank,  42  Utah  579, 
133  P  132. 

[a]  That  the  demamd  is  excessive  is 
not  ground  for  demurrer.  Baker  v. 
Butterworth,  119  Va.  402,  89  SE  849, 
LRA  1916F,  1287. 

[b]  Misnomer  of  parties  cannot  be 
taken  advantage  of  by  demurrer  but 
must  be  reached  by  answer  or  affidavit 
in  nature  of  a  plea  in  abatement.  Stu- 
debaker  Corp.  v.  Dodds,  161  Ky.  542, 
171  SW  167.  See  vol.  1,  p.  37,  n.  48;  p. 
711,  n.  23. 

889-6  Seeba  v.  Shoe  Co.  (Pla.),  74  S 
204;  Sheahan  v.  Guaranty  Co.,  99 
Kan.  704,  163  P  172.  See  Sheeran  Bro. 
&  Co.  V.  Tucker,  166  Ky.  483,  179  SW 
426. 

890-7      Western  By.  p.   Foshee,   183 


Ala.  182,  62  S  500;  Miller  v.  E.  Co., 
21'  Ga.  App.  367,  94  SE  619. 
890-8  [a]  The  measure  of  damages 
is  not  tested  by  a  demurrer,  but  a  de- 
murrer goes  to  the  cause  of  action. 
Harris  v.  Develop.  Co.,  63  Pla.  175,  59 
S  11. 

890-9  Winfield  B.  &  T.  Co.  v.  Rob- 
erts (Ala.),  76  S  79. 
891-10  Mobile  Light  &  E.  Co.  v. 
Portiss,  195  Ala.  320,  70  S  136;  Co- 
operative Sanitary  Baking  >  Co.  v. 
Shields,  71  Pla.  110,  70  S  934. 
891-13  Devon  Mfg.  Co.  -v.  Exp.  Co. 
(Ala.),  76  S  39;  Meyer  v.  Wright,  24 
Colo.  App.  53,  131  P  787;  Mareellus 
V.  Wright,  51  Mont.  559,  154  P  714; 
Albright  v.  Church,  170  App.  Div.  70, 
157  NYS  79;  Galbreath  Gas  Co.  v. 
Lindsey,  35  Okl.  235,  129  P  45;  Bailey 
V.  Arnold  (Tex.  Civ.),  156  SW  531. 
892-17  Chosewood  v.  Jones,  146  Ga. 
804,  92  SB  646;  Flint,  etc.  Co.  v.  San- 
ders, 18  Ga.  App.  766,  90  SE  655; 
Kentucky  R.  H.  Co.  v.  Noble,  168  Ky. 
773,  182  SW  941;  Edward  Todd  & 
Co.  V.  Southern  Pac.  Co.,  150  NYS 
979;  Zebold  v.  Hurst  (Okl.),  166  P  99; 
Lehmann  v.  Weiner,  167  Wis.  428,  167 
NW    806. 

[a]  A  teotiou  to  dismiss  as  well  as 
demurrer  is  proper  where  want  of 
jurisdiction  appears  upon  the  face  of 
the  proceedings.  Tigrett  v.  Taylor, 
380  Ala.  296,  60  S  858. 
892-19  See  Siasenguth  v.  Bourne, 
58  Ind.  App.  97,  107  NE  748. 
892-20  Tigrett  v.  Taylor,  180  Al?i. 
296,  60  S  858. 

893-22  Pry  v.  B.  Co.,  226  Fed.  893; 
Carter  v.  Briggs,  21  Ga.  App.  179,  94 
SE  71;  King  Bros.  &  Co.  v.  Passmore, 
18  Ga.  App.  514,  89  SE  1103;  Mus- 
lusky  V.  Coal  Co.,  159  NYS  571. 
893-23  Owen  v.  Brown,  78  Misc. 
273,  139  NYS  451;  Muslusky  v.  Coal 
Co.,  159  NYS  571. 
[a]  Objection  that  action  should  be 
in  equity  court  cannot  be  raised  on 
demurrer  but  should  be  by  motion  to 
transfer  to  equity  docket.  Nuckels  «. 
Robinson-Pettett  Co.,  159  Ky.  214,  166 
SW  972. 

894-24  Babson  v.  McEachin,  147  Ga. 
143,   93    SE   292. 

[a]  That  he  may  not,  see  Plume  Co. 
V.  Jewelry  Co.,  39  S.  D.  222,  164  NW 
59. 

894-26  Locke  v.  Klunker,  123  Cal. 
231,  55  P  993;     Mareellus  v.  Wright, 
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51  Mont.  569,  154  P  714;  Sweet  v. 
Crane,  39  Okl.  248,  134  P  1112.  See 
Bank  of  C.  &  Tr.  Co.  v.  Humphrey 
(Cal.  App.),  183  P  222. 

895-28  Bremen  F.  &  M.  Works  t). 
Boswell,  22  Ga.  App.  434,  96  SE  182; 
Mexican  Mill  v.  Min.  Co.,  4  Nev.  40, 
97  AmDec  510;  Ward  v.  Petrie,  157 
NY  301,  311,  51  NE  1002,  68  AmSt- 
Eep  790;  Littleton  v.  Burgess,  16 
Wyo.  58,  91  P  832,  16  LEA  (NS)  49. 
896-33  Spear  v.  Coggan,  223  Mass. 
156,  111  NE  793;  Beneke  v.  Tucker,  90 
Or.  230,  176  P  183. 
897-36  King  Bros.  &  Co.  v.  Pass- 
more,  IS  Ga.  App.  514,  89  SE  1103; 
Barr  v.  Barr,  273  111.  621,  113  NE  36; 
Otis  Elev.  Co.  v.  Friendly  Home,  103 
■Misc.  76,  169  NYS  389;  Dieterle  v. 
-Harris  (Okl.),  169  P  873;  Williams  v. 
Grand  Lodge,  109  S.  C.  233,  95  SE 
517. 

898-38  Beachey  v.  Heiple,  130  Md. 
683,  101  A  553. 

898-40  Georgia  Mausoleum  Co.  v. 
Williams,  147  Ga.  224,  93  SE  200; 
Marcellus  v.  Wright,  51  Mont.  569, 
154  P  714;  Chelsea  Exch.  Bank  v.  Ins. 
Co.,  173  App.  Div.  829,  160  NYS  225. 
900-44  Godwin  v.  Jernigan,  174  N. 
C.  76,  93  SE  443;  Martin  v.  Royal  Ins. 
Co.,  1  P.  E.  Fed.  322. 
90O-46  Minear  v.  McVea  (Tex. 
Civ.),  185  SW  1048;  Madden  v.  Shane 
(Tex.  Civ.),  185  SW  908. 
900-48  Cameron  v.  Eichmond  (Cal. 
App.),  183  P  604;  Sweet  v.  Barnard 
(Colo.),  182  P  22;  Peyton  v.  McMil- 
lan, 145  Ga.  179,  88  SE  937;  Bowers  v. 
Gates,  201  Mich.  146,  166  NW  880; 
Watkins  Med.  Co.  v.  Halloway  (Mo. 
App.),  181  SW  602;  Petree  v.  Savage, 
171  N.  C.  437,  88  SB  725;  Plazuela 
Sugar  Co.  v.  Garcia,  22  P.  E.  42. 
900-50  Marshall  v.  Osborne  (Kan.), 
179  y  303;  State  ExcTi.  Bank  v.  Bank 
(Okl.),  174  P  796;  Dieterle  n.  Harris 
(Okl.),  169  P  873;  Carlton  v.  Boudar, 
118  Va.  521,  88  SE  174. 
901-51  Bebout  v.  Pense,  31  S.  D. 
619,  141  NW  515. 

901-54  Bulkley  v.  Andrews,  39  Conn. 
523;  Ogren  v.  Print.  Co.,  288  111.  405, 
123  NE  587;  MuUan  v.  Belbin,  130 
Md.  313,  100  A  384;  Brown  v.  Web- 
ber, 6  Cush.  (Mass.)  560;  Downing 
V.  Anders  (Mo.  App.),  202  SW  297; 
Mailly  V.  Elliott,  80  N.  J.  L.  70,  75 
A  472;  Dunn  v.  Pennsylvania  E.  Co., 
67  N.  J.  L.  377,  51  A  465;     Bareus  v. 


Cooper  (App.  Div.),  171  NYS  654; 
Honey  v.  E.  Co.,  175  N,  C.  354,  95  SE 
560;  Newton's  Admx.  v.  Sprinkler  Co., 
87  Vt.  546,  90  A  583. 
901-56  Lynn  v.  Imp.  Co.,  177  Cal. 
56,  169  P  1009;  Eansch  -v.  Arp  (Cal. 
App.),  179  P  694;  Eyan  v.  Walker,  35 
Cal.  App.  116,  169  P  417;  Copeland  v. 
Tyus,  18  Ga.  App.  196,  89  SE  188; 
Schultz  V.  Wise,  93  Neb.  718,  141  NW 
813;  Lord  Electric  Co.  v.  Pav.  Co., 
165  App.  Div.  399,  150  NYS  1000; 
Dusenberry  v.  Develop.  Co.,  157  App. 
Div.  485,  142  NYS  595;  Berg  v.  Bates, 
153  App.  Div.  12,  137  NYS  1032; 
Fargo  V.  Village,  163  NYS  1071;  Wells 
V.  E.  Co.,  78  W.  Va.  762,  90  SE  337. 
902-57  Gulf  States  S.  Co.  v.  Fail 
(Ala.),  78  S  878;  Field  v.  Brantley, 
144  Ga.  55,  86  SE  245;  Shafer  v.  Tr. 
Co.  (W.  Va.),  97  SE  290. 
902-58  Graziani  v.  Ernst,  169  Ky. 
751,  185  SW  99;  Eoberts  t).  Sinnott 
(Mont.),  177  P  252;  Felt  C.  T.  Co.  v. 
luv.  Co.,  50  Utah  364,  167  P  835. 
[a]  A  motion  to  strike  is  the  proper 
remedy.  Citizens'  Bank  v.  Bank,  107 
Ark.  142,  155  SW  102. 
903-64  Franke  v.  Nelson  Co.,  167 
Wis.  241,  147  NW  13. 
904-68  Puntney  v.  Mahn  (Mo.  App.), 
201  SW  913. 

904-71  Hitt  Lumber  Co.  v.  Sher- 
man, 189  Ala.  681,  66  S  639. 
904-72  Pinnacle  Gold  Min.  Co.  v. 
P.,  58  Colo.  86,  143  P  837;  Sloanaker 
V.  Howerton,  182  la.  487,  166  NW  78; 
Stark  County  v.  Mischel,  33  N.  D.  432, 
156  NW  931;  Shelby  ,D.  A.  Co.  v. 
Enyart  (Okl.),  170  P  708;  Just  V. 
Martin  Bros.  Co.,  37  S.  D.  470,  159  NW 
44. 

[a]  Bemedy  by  motion. — An  objec- 
tion that  each  paragraph  contains  two 
separate  and  distinct  causes  of  action 
cannot  be  reached  by  demurrer  for 
want  of  facts,  but  only  by  a  motion  to 
require  plaintiff  to  separate  his  causes 
of  action  and  to  state  them  in  differ- 
ent paragraphs.  Tishbein  v.  Paine,  52 
Ind.  App.  441,  100  NE  766;  First  Nat. 
Bank  v.  Ingle,  37  Okl.  276,  132  P  895; 
Danielson  r.  Mfg.  Co.,  151  Wis.  492, 
139  NW  443. 

[b]  Remedy  Is  by  motion  to  require 
a  separate  statement  of  the  causes  of 
action.  Mc  Alpin  v.  Baird  (S.  D.), 
166  NW  639. 

904-74  Clarkin  v.  New  York,  81 
Misc.  98,  154  NYS  1019. 
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904-75  Bowman  v.  Wohlke,  I66  Cal. 
121,  135  P  37,  AnnCasl915B,  1011; 
Signaigo  v.  Signaigo  (Mo.),  205  SW 
23. 

904-76  Hard  v.  Bamk  (Ala.),  76  S 
30;  Ijemon  v.  Lemon,  192  III.  App. 
361;  Felt  C.  T.  Co.  v.  Inr.  Co.,  50  Utah 
364,  167  P  S35.  See  Eoberts  v.  Burwell, 
117  Miss.  451,  78  S  357. 

[a]  Must, be  raised  by  demurrer  and 
not  by  objection  to  evidence.  Hooker, 
ptc.  Co.  V.  Hooker,  88  Vt.  335,  92  A 
443. 

[b]  Demands  relating  to  same  subject 
matter  demurrer  on  ground  of  multi- 
fariousness will  not  lie,  convenience  in 
administration  being  question  consid- 
ered. Mountein  v.  King  (Fla.),  77  S 
630. 

[c]  Will  not  avail  a  defendant  where 
he  is  interested  in  every  important 
phase  of  the  litigation.  Wright  ■». 
Wright  (Fla.),  77  S  6l6. 

905-79  Howze  v.  Powers  (Ala. 
App.),  77  S  985;  Williams  ».  Lyon, 
181  Ala.  531,  61  S  299;.  Birmingham, 
etc.  Co.  V.  Nicholas',  181  Ala.  491,  61 
S  361;  Downey  «.  Cavasso  (Cal.  App.), 
171  P  1077;  Johnson  v.  Edwards,  147 
Ga.  438,  94  SE  554;  Central  of  Ga.  E. 
Co.  V.  McEee,  22  Ga.  App.  594,  96  SE 
707;  Savannah,  etc.  Ey.  v.  McCoy,  20 
Ga.  App.  544,  93  SE  257;  U.  S.  Co.  v. 
Powers,  183  App.  Div.  513,  170  NY8 
314;  Ajax-Grieb  E.  Co.  V.  Hubbard 
(Tex.  Civ.),  181  SW  568.  See  Lloyd  v. 
E.  Co.  (Ala.),  77  S  237. 
905-81  Lucid  v.  Powder  Co.,  199 
Fed.  377,  118  CCA  61;  Coats  v.  Milner, 
134  Ark.  311,  203  SW  701;  Williams  v. 
E.  Co.,  133  Ark.  188,  202  SW  228;  Mc- 
Laughlin V.  Hope,  107  Ark.  442,  155 
SW  910;  Citizens'  Bank  v.  Bank,  107 
Ark.  142,  155  SW  102;  Barton  v.  Bar- 
ton, 52  Ind.  App.  319,  100  NE  688; 
Terre  Haute,  I.  &  E.  Tract.  Co.  v.  Ma- 
berry,  62  Ind.  App.  114,  100  NE  401; 
Board  of  Comrs.  v.  Spearman,  89  Kan. 
106,  130  P  677;  Gano  v.  Cunningham, 
88  Kan.  300,  128  P  372;  Daniel  v. 
Daniel,  166  Ky.  182,  179  SW  5;  Louis- 
ville &  N.  E.  Co.  V.  Moore,  150  Ky. 
692;  150  SW  948;  McClave-Brooks  Co. 
V.  Oil  Wks.,  113  Miss.  500,  74  8  332; 
Dwver  v.  Paper  Products  Co.,  80  Misc. 
412,  141  NTS  240;  La  Moure  v.  La- 
sell,  26  N.  D.  638,  145  NW  577;  Chria- 
tofferson  v.  Wee,  84  N.  D.  506,  139 
NW  689;  Galbreath  Gas  Co.  i;.  Lind- 
sey,  35  Okl.  235,  129  P  45;  Colclough 


V.  Briggs,  95  S.  C.  4,  78  SE  530;  Wal- 
khi  c.  Nokken,  38  S.  D.  289,  161  NW 
194;  Cole  v.  Schamber,  36  S.  D.  424, 
155  NW  189;  Washington- Virginia 
By.  Co.  V.  Bouknight,  113  Va.  696,  75 
SB  1032,  AnnCa8l913E,  546;  Jaeger  v. 
Ey.  Co.,  72  W.  Va.  307,  78  SE  59; 
Smith  V.  Stone,  21  Wyo.  62,  128  P  612. 

[a]  A  demurrer  is  not  a  substitute  for 
a  motion  to  make  more  definite  and 
certain.  Dwyer  v.  Products  Co.,  80 
Misc.   412,   141    NYS   240. 

[b]  Mere  generality  in  the  allegation 
of  essential  facts,  or  mere  conclusions 
of  fact,  do  not  render  a  petition  bad 
as  against  demurrer.  Gano  v.  Cun- 
ningham, 88  Kan.  300,  128  P  372. 

[c}  Motion  for  bill  of  particulars  is 
proper  remedy.  Clinchfield  Coal  Corp. 
V.  Osborne's  Admr.,  114  Va.  13,  75  SB 
750. 

[d]  Where  the  pleading  is  so  uncer- 
tain as  to  fail  to  state  a  cause  of  ac- 
tion or  defense,  a  demurrer  is  the  bet- 
ter procedure,  and  not  a  motion  to 
make  more  definite.  Eeid  v.  Lyttle, 
150  Ky.  304,  150  SW  357. 
906-82  Continental  Gin  Co.  v.  Ed- 
mondson  (Ala.  App.)i  ™  S  196;  Sweet 
V.  Land  Co.,  29  Cal.  App.  Ill,  154  P 
608. 

fa]  Where  the  specifications  of  insuf- 
ficiency in  the  demurrer  relate  solely  . 
to  matters  which  go  only  to  the  uncer- 
tainty and  ambiguity  of  the  complaint, 
the  sufficiency  of  the  facts  stated  to 
constitute  a  cause  of  action  cannot  be 
considered.  Olcovich  v.  E.  Co.,  20  Cal. 
App.  349,  129  P  290. 
906-83  See  Wolter  V.  Dixon,  29  Ida. 
26,  157  P  250. 

906-84  Clark  v.  E.  Co.,  20  Ga.  App. 
274,  92  SB  1020. 

[a]  Construction  of  the  ambiguous 
pleadii^. — (1)  When  properly  tested 
by  demurrer  or  other  appropriate  pro- 
cedure, ambigHiities  in  la,  pleading 
should  be  construed  against  the  party 
in  whose  interest  the  ambiguous  lan- 
guage is  used,  yet  a  court  may  not  be 
held  in  error  for  overruling  a  demurrer 
to  an  ambiguous  pleading  where  such 
a  pleading  does  not  put  the  opposins; 
party  at  a  disadvantage,  and  when 
under  the  allegations  or  averment  of 
the  pleading  a  cause  of  action  or  a 
defense  may  fairly  be  shown  by  proper 
evidence.  Standard  Phosphate  Co.  v. 
Lunn,  66  Fla.  220,  63  S  429.  (2) 
Where  it  appears  that   the  matter  in 
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respect  to  which  the  complaint  is  un- 
certain or  ambiguous  is  peculiarly 
within  the  knowledge  of  the  defendant, 
such  uncertainty  or  ambiguity  is  not  a 
ground  of  demurrer  of  which  the  de- 
fendant can  avail  himself.  Dow  v. 
Oroville,  22  Cal.  App.  215,  134  P  197. 
907-87  Lapique  v.  Euief,  30  Cal. 
App.  391,  158  P  339. 
[a]  Must  allege  facts  showing  am- 
biguity. MeCreary  v.  Brady,  26  Colo. 
App.  297,  143  P  829. 
907-89  Potter  v.  E.  Co.,  6  Boyce 
(Del.)  314,  90  A  540;  Shelton  v.  Eise- 
mann  (Pla.),  79  S  75;  Am.  Fire  Ins. 
Co.  «.  Mfg.  Co.  (Pla.),  77  S  168. 
907-90  White  «.  Hagbery,  64  Mont. 
593,  172  P  It)34. 

907-91  Ala.  P.  &  I.  Co.  v.  Casualty 
Co.,  197  Ala.  669,  73  S  374;  Brashears 
V.  Combs,  174  Ky.  344,  192  SW  482. 
[a]  A  petition  which  repudiates  the 
ti^e  of  the  defendant,  and  at  the  same 
time  seeks  contribution,  is  not  bad  as 
against  a  general  demurrer.  Stephen- 
sou  V.  Luttrell  (Tex.  Civ.),  160  SW 
666. 

907-92  Hellen  v.  Hellen,  170  111. 
App.  464;  Bradley  v.  Blandin  (Vt.), 
104  A  11. 

907-94  Landon  «.  Morehead,  34 
Okl.  701,  126  P  1027;  Merchants'  & 
Planters'  Ins.  Co.  i;.  Marsh,  34  Okl. 
453,  125  P  1100,  42  LEACNS)  996. 
907-95  Miller  v.  E.  Co.,  21  Ga.  App. 
367,  94  SE  619;  Middle  Tenn.  E.  Co. 
V.  McMillan,  134  Tenn.  490,  184  SW 
20. 

907-96  Farmers'  &  M.  Bk.  v.  Bank 
(W.  Va.),  101  SE  734;  Gartin  v.  Coal 
&  Coke  Co.,  72  W.  Va.  405,  78  SE  673. 
908-97  Eieman  v.  Morrison,  264  HI. 
279,  106  NB  215. 

908-98  Field  v.  Brantley,  144  Ga. 
55,  86  SE  245.  / 

[a]  Demurrer  to  replication  properly 
sustained  Where  it  seeks  to  raise  an 
immaterial  issue.  Southern  Indem. 
Assn.  V.  Hoffman  (Ala  App.),  77  S 
424. 

908-99  Co-operative  Sanitary  Bak- 
ing Co.  V.  Shields,  71  Fla.  110,  70  S 
934. 

908-1  Bryant  v.  E.  Co.,  19  Ga.  App. 
536,  91  SE  1047;  Hosley  v.  Shillinglaw 
(la.)  154  NW  910. 

[a]  The  answer  is  properly  sttlcken 
out  on  demurrer  when  the  allegations 
are  wholly  irrelevant  and  immaterial 
and   set  forth  no   defense.     Linam  v. 


Anderson,  12  Ga.  App.  735,  78  SE 
424. 

908-2     Barnett  v.  Freeman,  197  Ala. 
142,  72  S  395;  Vandalia  C.  Co.  v.  Coak- 
ley,  184  Ind.  661,  111  NE  426. 
908-3     See  Thiesen  v.  E.  Co.   (Pla.), 
78  S  491. 

908-4     Burnham    v.    Milwaukee,    155 
Wis.   90,   143   NW   1067.     See  Burwell 
V.  Hill  (Ga.),  100  SE  108. 
909-5     C.  V.  Hume,  155  Ky.  475,  159 
SW  966. 

[a]  Remedy  is  by  motion  requiring 
plaintiff  to  file  papers,  or  give  reason 
for  not  doing  so.  Kraver  v.  Hender- 
son, 155  Ky.  633,  160  SW  257. 
909-7  [a]  A  failure  to  attach  a 
copy  of  the  contract  to  the  petition 
which  sets  out  the  substance  of  a  writ- 
ten contract,  does  not  render  the  peti- 
tion demurrable.  Dotson  v.  Canning 
Co.,  140  Ga.  161,  7S  SE  801. 
909-9  Maloney  v.  North  American 
Union,  177  111.  App.  658. 
909-10  People's  S.'Bank  v.  Jordan 
(Ala.),  76  S  443;  Kerr,  Evans  &  Co. 
V.  Imp.  Co.,  129  Md.  469.  99  A  708. 
909-11  MilUkan  t.  Security  Tr.  Co. 
(Ind.),  118  NE  568. 
909-12  Alab.arra  G.  So  E.  Co.  «. 
Compress  Co.,  196  Ala.  683,  72  S  oil; 
Sulzby  V.  Palmer  (Ala.),  70  S  1;  Mc- 
Millan V.  Nat.  Bank,  18  Ga.  App.  445, 
89  SE  635. 

910-16  [a]  VHTiance  between  dec- 
laration and  a  bond  which  is  attached 
to  and  made  an  exhibit  to  the  declara- 
tion, cannot  be  taken  advantage  of  by 
demurrer.  Cheney  v.  Trammell,  65  Fla. 
451,  62  S  916. 

910-17    Linz  v.  Mclver,  29  Cal.  App. 
470,    156   P    1000.     But   see   Taylor  v. 
Capp  (Ind.  App.),  121  NE  37. 
910-18    Levy  v.  Co.,  20  Ga.  App.  766, 
93   SK   233. 

910-19  Scheibner  v.  Scheibner,  199 
Mich.  630,  165  NW  660. 
910-20  Mitchell  v.  Telephone  Co., 
92  Conn.  633,  103  A  754;  Peterson  v. 
Furn.  Co.,  144  Ga.  316,  86  SE  1099; 
Medlock  v.  Aycoek,  16  6a.  App.  813, 
86  SB  455;  Eikenberry  v.  Thorn,  61 
Ind.  App.  468,  112  NE  112;  S.  v.  South- 
ern Nat.  Bank,  266  Mo.  423,  181  SW 
998;  Thayer  v.  Downes  &  Co.  (App. 
Div.),  171  NYS  434. 
fa]  "When  the  theory  of  a  com- 
plaint is  apparent  and  clearly  outlined, 
it  must  be  sufficient  upon  that  theory 
when    tested    by     demurrer."    PittB- 
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Tjurgh  C.  C.  &  St.  L.  Ey  Co.  v.  Lamm, 
61  Ind.  App.  389,  112  NE  45;  Miami 
County  Bank  v.  S.,  61  Ind.  App.  628, 
112  NE  389. 

[b]  Under  the  California  Code  laches 
may  be  taken  advantage  of  by  de- 
murrer on  the  ground  of  failure  to 
state  cause  of  action.  Superior  Cal. 
Fruit  Land  Co.  v.  Grossman,  32  Cal. 
App.  357,  162  P  lOke. 
911-21  Woodbridge  v.  Thrasher,  70 
Fla.  467,  70  S  440. 

911-22  Singer  Sewing  Meh.  Co.  v. 
Teasley  (Ala.),  73  S  969;  Millett  v. 
Mica  Co.,  147  Ga.  8,  92  SE  515;  Jones 
V.  Wright,  19  Ga.  App.  242,  91  SE  265; 
Flint  River  &  N.  E.  E.  Co.  v.  Sanders, 
18  Ga.  App.  766,  90  SE  655;  Miller 
r.  Hdw.  Co.  (Ind.  App.),  116  NE  54; 
Washington  B.  &  A.  Elec.  E.  Co.  v. 
Moss,  130  Md.  198,  100  A  86;  Stone- 
braker  v.  Littleton,  119  Md.  173,  86  A 
150;  Philipp  Co.  v.  Staats-Zeitung,  165 
App.  Div.  377,  150  NYS  1044. 

[a]  That  cross-complaint  does  not 
^tate  a  cause  of  action  may  be  taken 
advantage  of  by  demurrer.  Gila  Val. 
Copper  M.  Co.  v.  Gilpin,  14  Ariz.  564, 
13^  P  98. 

[b]  If  a  cause  of  action  is  stated  In 
the  petition,  the  fact  that  pleading  con- 
tains allegations  of  redundant  and  un- 
necessary matter,  which  does  not 
weaken  the  proper  averments  made, 
will  not  render  petition  demurrable  as 
not  alleging  facts  sufScient  to  consti- 
tute a  cause  of  action.  Union  Stock- 
yards Nat.  Bank  e.  Lamb,  92  Neb.  608, 
139  NW  216. 

[c]  Want  of  jurisdiction  it  appears 
can  be  taken  advantage  of  by  demurr- 
er on  the  ground  that  complaint  does 
not  state  facts  sufScient  to  constitute 
a  cause  of  action.  Hackett  v.  Strumpf, 
156  App.  Div.  58,  141  NYS  172. 
912-23  Osborne  v.  Dannatt,  167  la. 
615,  149  NW  913. 

912-25  Weller  v.  Min.'Co.,  176  Mo. 
App.  243,  161  SW  853;  Whitmore  v. 
Yeager,  3  Mo.  App.  582. 
912-26  National  Surety  Co.  v. 
O'Connell  (Ala.  App.),  81  8  146;  Ida- 
ho Irr.  Co.  V.  Dill,  25  Ida.  711,  139  P 
714;  Weller  v.  Min.  Co.,  176  Mo.  App. 
243,  161  SW  853;  Posner  «.  Rosenberg, 
153  App.  Div.  249,  137  NYS  1084;  An- 
dersen V.  Muhr,  36  Okl.  184,  128  P  296; 
Jordan  «.  Schafer  (S.  D.),  166  NW  547; 
Williams  v.  City,  167  Wis,  281,  166  NW 
322. 


[a]  A  claim  for  non-recoverable  dam- 
ages is  a  defect  which  cannot  be 
reached  by  demurrer.  Barney  Coal  Co. 
V.  Davis,  9  Ala.  App.  235,  62  S  985; 
Southern  Iron  &  Steel  Co.  v.  Acton,  8 
Ala.  App.  502,  62  S  402. 
913-28  Pay  v.  Hill,  249  Fed.  415, 
161  CCA  389. 

913-31  Beckwith  v.  Cowles,  85  Conn. 
567,  83  A  1113;  Williams  v.  City,  167 
Wis.  281,  166  NW  322. 
913-32  American  C.  Co.  v.  Ins.  Co., 
199  Fed.  195;  Tennessee  Val.  Bank  v. 
Avery  &  Sons,  9  Ala.  App.  363,  63  S 
813;  Johnson  t.  E.  Co.,  66  Fla.  415,  63 
8  713;  Husak  v.  Clifford,  179  Ind.  173, 
100  NE  466;  Metcalfe  v.  BUI  Board 
Co.,  176  App.  Div.  859,  163  NYS  757; 
S.  V.  Heaphy,  88  Vt.  428,  92  A  813. 

[a]  Where  plea  may  be  amended  so 
as  to  state  defense  without  a  depar- 
ture demurrer  is  proper,  not  a  motion 
to  strike.  Sloss-Sheffield  Steel  &  I. 
Co.  ti.  Webb,  184  Ala.  452,  63  S  518. 

[b]  Adequate  remedy  at  law. — A  sep- 
arate defense  alleging  that  plaintiff  has 
an  adequate  remedy  at  law  is  demur- 
rable where  the  complaint  sets  out  a 
cause  of  action  wholly  equitable  in  its 
nature  and  in  which  only  equitable 
relief  can  be  granted.  Ward  v.  Bank, 
153   App.  Div.  638,  138  NYS  720. 

[c]  A  demurrer  to  a  cross-complaint 
that  it  does  not  state  a  defense  does 
not  raise  the  question  of  the  sufficiency 
of  the  pleading  "to  state  a  cause  of 
action."  Judy  v.  Woods,  51  Ind.  App. 
325,  99  NE   792. 

913-34  Russell  v.  Bush,  196  Ala. 
309,  71  S  397. 

[a]  Failure  to  answer  each  count. 
A  plea  filed  as  an  answer  to  a  com- 
plaint as  a  whole,  where  the  com- 
plaint contains  several  counts,  is  sub- 
ject to  demurrer  if  it  is  not  an  answer 
to  each  count  of  the  complaint.  Black 
V.  Lumb.  Co.,  179  Ala.  397,  60  S  154. 
914-36  First  State  Bk.  v.  TJtman, 
136  Minn.  103,  161  NW  398. 
915-38  Russell  v.  Bush,  196  Ala. 
309,  71  S  397;  Indianapolis  v.  Woessner, 
54  Ind.  App.  552,  103  NE  368. 
[a]  A  partial  defense  must  be  alleged 
as  such.  Ward  v.  Bank,  153  App.  Div. 
638,  138  NYS  720. 

91S-40     Christofferson  v.  Wee,  24  N. 
D.  506,  139  NW  689. 
[a]     Porm. — A  demurrer  to    a    para- 
graph of  counter-claim  or  set-off  must 
S)e  the  same  in  form  as  a  demurrer  to 
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a  complaint.  S.  v.  Fiscus,  181  Ind.  667, 
105  NE  230. 

916-54  [a]  A  reply  which  sets  up 
an  ecLiiitai1)le  defense  is  not  demurrable 
in  an  action  at  law.  Young  v.  Ins.  Co., 
269  Mo.  1,  187  SW  856. 

[b]  Wheu  cause  of  action  is  pleaded 
In  reply  instead  of  amended  petition, 
remedy  is  by  motion  to  strike,  not  de- 
murrer. Hodge  Tob.  Co.  v.  Sexton,  166 
Ky.  219,  179  SW  36. 

[c]  A  .replication  must  ajiswer  so 
much  of  the  plea  as  it  professes  to 
answer,  and  if  it  is  bad  in  part  it  is 
bad  for  the  whole.  P.  v.  Electric  Co., 
260  111.  392,  103  NE  245. 

916-57  Bessierre  v.  By.  Co.,  179 
Ala.  317,  60  S  82;  White  v.  Suggs,  56 
Ind.  App.  572,  104  NE  55;  Johnson 
City  V.  Elect.  Co.,  133  Tenn.  632,  182 
SW  587;  Chesapeake  &  O.  By.  Co.  v. 
Swartz,  115  Va.  723,  80  SE  568. 

[a]  Assumption  of  risk  appearing 
from  face  of  complaint,  that  question 
may  be  raised  by  demurrer.  Kommei- 
stad  V.  By.  Co.,  120  Minn.  376,  139 
NW  713. 

[b]  Mere  inferences  of  a  defense  sug- 
gested by  averments  in  the  complaint 
will  not  render  it  subject  to  demurrer. 
Wabash  B.  Co.  v.  McNown,  53  Ind. 
App.  116,  99  NE  126,  100  NE  383. 

[c]  Want  of  consideration  may  be 
taken  advantage  of  where  it  appears 
from  face  of  complaint.  Seneca  Falls 
V.  Botseh,  86  Misc.  481,  149  NTS  320. 
917-59  Chesapeake  &  O.  By.  Co.  v. 
Swartz,  115  Va.  723,  80  SE  568. 
917-60  [a]  Where  assumption  of 
risk  shown  on  face  of  complaint,  de- 
murrer lies.  Chesapeake  &  O.  By.  Co. 
V.  Swartz,  115  Va.  723,  80  SE  568. 
917-63  Wight  v.  B.  Co.,  18  Ga.  App. 
195,  89  SE  176;  St.  Louis  I.  M.  &  S. 
By.  Co.  v.  Landa  (Tex.  Civ.),  187  SW 
358 

917-67    Posten  v.  Clem   (Ala.),  78  S 
883;   Herbener   &  Son  v.  Oil   &  Guano 
Co.,  17  Ga.  App.  437,  87  SE  607. 
918-69     U.   S.   Fidelity   &   Guaranty 
Co.  V.  Trust  Co.  (Okl.),  153  P  195. 
918-71    Preston  v.  Tel.  Co.,  250  Fed. 
480;   Davie's   Exr.   v.    Louisville.     159 
Ky.  252,  166  SW  969. 
919-72     Bogers  v.  Ogburn,  116  Ark. 
233,  172  SW  867;  Union  Oil  Co.  v.  Oil 
Co.  (Cal.),  185  P  381;  Gilleran  v.  Col- 
iby,  164  App.  Div.  608,  150  NTS  326; 
Delzell  V.  Couch   (Okl.),  173  P  361. 
[a]    The  Statute  of  l^tations  cannot 


be  taken  advantage  of  by  demurrer. 
See  C.  V.  McCormack,  177  Ky.  474,  197 
SW  977. 

930-74  S.  V.  Pugh,  14  Ala.  App.  585, 
70  S  973;  Superior  C.  P.  Co.  i;.  Gross- 
man, 32  Cal.  App.  357,  162  P  1046; 
MacMullan  v.  Kelly,  19  Cal.  App.  700, 
127  P  819;  Woodbridge  v.  Thrasher, 
70  Fla.  467,  70  8  440. 
921-76  Page  *  Gave  (Vt^),  106  ' 
A  774. 

921-77  [a]  Inappropriate  elements 
of  damage  (1)  cannot  be  reached  by 
demurrer,  where  the  declaration  states 
a  cause  of  action.  Tedder  v.  Biggin, 
65  Fla.  153,  61'  S  244.  (2)  Motion  to 
strike  is  the  remedy  for  averments  of 
damages  not  recoverable.  Marsicano  v. 
Phillips,  6  Ala.  App.  229,  60  S  553. 

[b]  Want  of  consideration  in  a  con- 
tract when  such  fact  afiSrmatively  ap- 
pears from  complaint.  Seneca  Falls  v. 
Botseh,    86    Misc.    481,    149    NYS    320. 

[c]  Statute  of  frauds  not  available  on 
demurrer.  Stover  v.  Telegraph  Co., 
164  App.  Div.  155,  149  NYS  650. 
921-92  Schaefer  v.  Hines,  56  Ind. 
App.  17,  102  NE  838;  Clare  v.  Ins.  Co., 
100  Misc.  308,  166  NTS  647. 

[ai]  If  a  suit  Is  prematurely  brought, 
objection  must  be  made  by  demurrer, 
if  the  defect  appears  in  the  petition, 
or,  if  not,  by  plea  in  abatement.  Coop- 
er V.  BicketsOn,  14  Ga.  App.  63,  80 
SE  217. 

922-98     Pittsburgh,   etc.   By.    Co.   v. 
Ins.  Co.  (Ind.  App.),  125  NE  427. 
922-1    Beddingfield    v.    B.    Co.,    110 
Miss.  311,  70  S  402. 
922-2      Kelli|ier    v.    Kener,    166    NTS 
896. 

[a]  Argumentative  complaint  held 
bad. — Awtrey  v.  By.  Co.,  121  Va.  284, 
93  SE  570,  LBA1918D,  279. 
923-11  Menasha  W.  Co.  v.  Ore  Co., 
244  Fed.  83,  156  CCA  511;  Bienfield  v. 
Van  Ness,  176  Cal.  586,  169  P  225; 
Singh  V.  Fuller  Co.  (Cal.  App.),  179 
P  710;  Watson  v.  Wagner  (Mich.), 
168  NW  428;  Worthington  v.  Tipton, 
24  N.  M.  89,  172  P  1048;  Brannan  v. 
Adams  (Ala.),  80  S  826. 
923-13  Mobile  Light  &  B.  Co.  v. 
Portiss,  195  Ala.  320,  70  S  136. 
923-14  Payne  v.  Vowels,  171  Ky. 
377,  188  SW  413;  Aetna  L.  Ins.  Co.  v. 
Elev.  Co.  (Tex.  Civ.),  204  SW  376; 
Morgan  v.  Brqwn  (Tex.  Civ.),  156  SW 
361. 
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924-16     Atlanta  &  W.  P.  R.  Co.  v. 

Green,  246  Fed:  676,  158  CCA  632; 
Brooks  V.  Pullman  Co.,  213  Fed.  445, 
130  CGA  81;  Keatley  v.  Grand  Fra- 
ternity, 198  Fed.  272;  Balmer  v.  Long 
(Kan.),  179  P  371;  S.  v.  Schamber,  39 
S.  D.  492,  165  NW  241,  LEA1918B, 
803. 

925-17  Bixby  v.  Sioux  City  (la.), 
164  NW  641. 

92S-25  [a]  Measure  of  damages 
cannot  be  called  into  question  by  a 
general  demurrer.  Swartz  v.  Park 
(Tex.  Civ.),  159  SW  338. 
^25-26  [a]  Capacity  of  parties  to 
sue.— Jenks  v.  Allen,  151  Wis.  625,  139 
NW  433. 

925-29  Consolidated  M.  Co.  v.  Mor- 
rison, 30  Cal.  App.  303,  158  P  342; 
Ajax-Grieb  K.  Co.  v.  Hubbard  (Tex. 
Civ.),  181  SW  568. 

926-33  Cherokee  Mills  v.  Cotton 
Mills,  138  Ga.  856,  76  SE  373. 
927-47  Beachey  v.  Heiple,  130  Md. 
683,  101  A  553;  Watson  v.  Wagner 
(Mich.),  168  NW  428;  Norwich  Union 
Fire  Ins.  Co.  v.  Drug  Co.,  117  Miss.  429, 
78  S  353;  Wheeling  v.  Tel.  Co.  (W. 
Va.),  95  SE  653. 

927-50  Forster  v.  Mach.  Co.,  266  111. 
287,  107  NE  588. 

927-57  Stansfield  v.  Dunne,  16  Ariz. 
153,  141  P  736.  A  general  denial  is 
good  as  against  a  general  demurrer. 
Dowdy  V.  Valvi,  14  Ariz.  148,  125  P 
873;  Irvine  v.  Postal  Tel.-Cable  Co. 
(Cal.  App.),  173  P  487;  Anderson  v. 
Lusk  (Mo.  App.),  202  SW  304;  An- 
derson V.  Wilson  (Tex.  Civ.),  204  SW 
784. 

928-58  Louisville  &  N.  E.  Co.  v. 
Moore,  150  Ky.  692,  150  SW  849; 
Wheelwright  v.  Bank,  42  Utah  579,  133 
P  132. 

[a]  General'  demurrer  does  not  lie  to 
a  portion  of  the  statement  of  the  cause 
of  action.  Southern  Pae.  Co.  v.  Pen- 
der, 14  Ariz.  573,  134  P  ^89. 
928-59  Daugherty  v.  Land  &  Z.  Co., 
16  Ariz.  193,  141  P  716;  Callaway  v. 
Pearson,  139  Ga.  540,  77  SE  816;  Fos- 
naugh  V.  Jiles,  171  111.  App.  187. 
[a]  Mere  formal  defects  (1)  will  not 
be  reached  by  a  general  demurrer, 
when  a  good  cause  of  action  or  de- 
fense is  shown.  Morgan  v.  Brown 
(Tex.  Civ.),  156  SW  361.  (2)  Gram- 
matical errors  are  not  reached  by  a 
general  demurrer.  Birmingham,  etc. 
Gq.  v.  Barrett,  179  Ala.  274,  60  S  262. 


[b]  A  general  demurrer  is  too  vague 
and  indefinite  to  suggest  that  plaintiff 
has  omitted  to  allege  whether  he  was 
the  owner,  or  merely  a  bailee  of  the 
property  alleged  to  have  been  injured. 
Central  of  Georgia  Ry.  Co.  v.  Cooper,  14 
Ga.  App.  738,  82  SB  310. 
929-60  [a]  Complaint  anticipatiiig 
a  defense  thereby  showing  a  complete 
defense  to  the  alleged  cause  of  action, 
is  demurrable.  Meharg  v.  Power  Co. 
(Ala.),  78  S  909. 

929-61  [a]  Misjoinder  of  parties 
plaintifT  not  reached  by  general  de- 
murrer. Trustees  of  Sailor's  Snug  Har- 
bor V.  Carmody,  77  Misc.  494,  137  N 
YS  968. 

930-68      Ajax-Brieb   R.    Co.   v.   Hub- 
bard (Tex.  Civ.),  181  SW  568. 
930-69     Hart-Parr     Co.     v.     Thomas 
(Okl.),  171  P  867. 

930-70  Aalwyn  v.  Cole,  168  Cal.  165, 
142  P  79. 

930-71     Linz  v.  Mclver,  29  Cal.  App. 
470,  156  P  1000;   Cheney  v.  Trammell, 
65  Fla.  451,  62  S  916. 
930-74     Campbell  v.  Genshlea  (Cal.), 
180  P  336. 

931-77      See    Stephenson    v.    Luttrell 
(Tex.  Civ.),  160  SW  666. 
931-78     [a]    Allegation  in  the  alter- 
native is  ground  for  special  not  general 
demurrer.     Roebling's  Sons  Co.  v.  Pow- 
er Co.,  142  Ga.  464,  83  SE  138. 
931-80     Graziani  v.   Ernst,   169   Ky. 
751,    185    SW   99;    Gephart   v.   Taylor, 
124  Md.  Ill,  91  A  772. 
932-85     Comp.    Maiden    «.    Stewart, 
163  Ky.  551,  174  SW  5. 
933-90      Laughlin    v.    Bacifi.c    Coast 
M.   Car   Co.,   177   Cal.   86,    169   P   996; 
Medlock  v.  Aycock,   16   Ga.   App.   813, 
86   SE  455;   Atlanta   &   St.  A.  B.  Ry. 
Co.  V.  Kelly   (Fla.),  82  S  57;  McEvoy 
V.  Court  of  Honor,   163  111.  App.  556; 
Templeton   v.   Wellington    (Tex.   Civ.), 
207  SW  186. 

[a]  "The  party  must  lay  his  finger, 
as  it  were,  on  the  very  point."  Scott 
V.  Ry.  Co.,  18  Ga.  App.  159,  88  SE 
995. 

933-91  Singh  v.  Puller  Co.  (Cal. 
App.),  179  P  710. 

933-92  Mobile  Light  &  R.  Co.  v. 
Portiss,  195  Ala.  320,  70  S  136;  Jones 
V.  Inv.  Co.,  60  Colo.  562,  154  P  745; 
Anderson  r.  Lusk  (Mo.  App.),  202 
SW  304. 

933-93  Strons  r.  Eckert,  180  App. 
Div.   526,   167  NYS   1069;   Farmers'  & 
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M.  Bank  v.  Bank  (W.  Va.),  101  SE 
734;  Gartin  v.  Coal  &  Coke  Co.,  72  W. 
Va.  405,  78  SE  673. 
934-94  Strong  v.  Eckert,  180  App. 
Div.  526,  167  NYS  1069. 
934-96  Atlanta  &  W.  P.  E.  Co.  v. 
Green,  246  Fed.  676,  158  CCA  632; 
Scott  V.  -Ry.  Co.,  18  Ga.  App.  159,  88 
SE  995;  Supolski  v.  Foundry  Co,.,  272 
ni.  82,  111  NE  544;  McEvoy  v.  Court 
of  Honor,  163  111.  App.  556;  Morgan 
V.  Brown  (Tex.  Civ.),  156  SW  361. 

[a]  Common  law  pleading  cannot  be 
done  by  exblbits;  an  instrument  relied 
upon  must  be  set  out  either  according 
to  its  legal  effect  or  in  haec  verba; 
failure  to  observe  this  rule  renders  a 
pleading  subject  to  a  special  demurrer. 
Sehnert  v.  Schipper,  168  111.  App.  245. 

[b]  Alternative  pleading. — (1)  A  gen- 
eral demurrer  on  the  ground  that  no 
cause  of  action  is  stated  will  not  raise 
the  objection  that  the  allegations  are 
in  the  alternative,  such  defect  should 
be  attacked  by  special  demurrer.  Boeb- 
ling's  Sons  Co.  v.  Power  Co.,  142  Ga. 
464,  83  SE  138.  (2)  Allegations  of 
several  breaches  of  duty  in  the  alterna- 
tive or  disjunctively  so  that  it  is  im- 
possible to  say  upon  which  of  several 
substantive  averments  the  pleader  re- 
lies, renders  the  pleading  subject  to 
special  demurrer  as  being  obscure  and 
confused.  Birmingham,  etc.  Co.  v. 
Nicholas,  181  Ala.  491,  61  S  361. 
935-97  Central  of  Georgia  E.  Co.  v. 
Prior,  142  Ga.  536,  83  SB  117. 
935-98  Semi-Tropie  S.  Assn.  v. 
Johnson,  163  Cal.  639,  126  P  488;  Ban- 
ca  Italiana  v.  Schlegel,  30  Cal.  App. 
300,  158  P  231;  Copeland  v.  Tyrus,  18 
Ga.  App.  196,  89  SE  188;  Frisbee  v. 
Ins.  Co.,  223  Mass.  159,  111  NE  850; 
Doiehinoff  v.  E.  Co.,  51  Mont.  582, 
154  P  924;  St.  Louis,  B.  &  M.  By.  Co. 
V.  Marcofich  (Tex.  Civ.),  185  SW  51; 
Ajax-Grieb  E.  Co.  v.  Hubbard  (Tex. 
Civ.),  181  SW  568. 

[a]  A  failure  to  attach  a  bill  of  par- 
ticulars when  required,  is  amendable 
and  must  be  taken  advantage  of  by 
special  demurrer,  and  is  cured  by  ver- 
dict. Hill  V.  Harris,  11  Ga.  App.  358, 
75  SE  518. 

935.-99  Burwell  v.  Hill  (Ga.),  100  SB 
108;  Field  v.  Brantley,  144  Ga.  55, 
86  SE  245;  Texas  P.  &  L.  Co.  n.  Bob' 
erts  (Tex.  Civ.),  187  SW  225. 
935-1  Wardlaw  v.  Frederick,  13  Ga 
App.  594,  79  SE  523. 


935-4  Holmes  v.  Camp,  180  App.  Div. 
409,  167  NYS  840. 

935-6  S.  V.  Owens,  200  Mo.  App. 
468,  207  SW  241. 

936-15  Jenks  v.  Allen,  151  Wis.  625, 
139  NW  433;  Manseau  v.  Mueller,  45 
Wis.  430. 

936-16  [a]  A  defect  In  party  plain- 
tiff must  be  taken  advantage  of  by 
special  demurrer  and  is  waived  by  gen- 
eral demurrer.  Maiden  v.  Stewart,  163 
Ky.  551,  174  SW  5. 

936-17  Eiley  v.  Eoyal  Arcanum,  140 
Ga.  178,  78  SE  803;  Copeland  v.  Pre- 
vatt,  18  Ga.  App.  196,  89  SE  188; 
Trustees  of  Sailor's  Snug  Harbor  v. 
Carmody,  77  Misc.  494,  137  NYS  968. 
936-19  Callaway  v.  Pearson,  139  Ga. 
540,  77   SE   816. 

938-35  Whitlock  v.  Mozley,  142  Ga. 
305,   82   SE   886. 

939-38  Louisville  &  N.  E.  Co.  v. 
Lynne  (Ala.),  75  S  14  Southern  By. 
Co.  V.  Bretz  (Ind.  App.),  100  NE  477; 
Kramer  v.  Barth,  79  Misc.  80,  139  NYS 
341. 

939-41     Columbia  Eiver  Co.  v.  Smith, 
83  Or.  137,  162  P  831,  163  P  309. 
941-56      See    Muslusky   v.    Coal    Co., 
159  NYS  571. 
942-58     Seeba  v.  Shoe  Co.  (Fla.),  74 

5  204. 

942-59  P.  V.  E.  Co.,  270  111.  87,  110 
NB  386;  Chapman  v.  Witherspoon 
(Tex.  Civ.),  192  SW  281. 
943-60  Western  Union  Tel.  Co.  v. 
Morrison,  15  Ala.  App.  532,  74  S  88; 
Kinkade  v.  Horseshoe  Co.,  32  Cal. 
App.  435,  163  P  228;  Levi  v.  Sockolov, 
32  Cal.  App.  298,  162  P  902;  Sheahan 
V.  Guaranty  Co.,  99  Kan.  704,  163  P 
172;  OUis  V.  Furniture  Co.,  173  N.  C. 
542,  92  SB  371;  Eussell  v.  Ems  Co., 
(Tex.  Civ.),  192  SW  584.  ^ 

943-61  Berry  v.  Pullman  Co.,  249 
Fed.  816,  162  CCA  50;  Edwards  v.  Bod- 
kin, 249  Fed.  562,  161  CCA  488;  Illin- 
ois Cent.  E.  Co.  v.  Norris,  245  Fed. 
926,  158  CCA  214;  Grasselli  Chem.  Co. 
V.  Aetna  Explosives  Co.,  247  Fed.  603; 
First  Nat.  Bank  v.  Durr,  246  Fed.  163; 
Freeman  v.  Falconer,  201  Fed.  785, 
120  CCA  32;  Pordham  v.  Hicks,  224 
Fed.  ^10;  Grant  v.  Bank,  197  Fed.  581; 
Birmingham  E.  L.  &  P.  Co.  v.  Little- 
ton (Ala.),  77  S  565;  S.  v.  S.  S.  Co. 
(Ala.),   75  S   892^  Sloss-Shefaeld  Steel 

6  Iron  Co.  V.  Stapp,  195  Ala.  374,  70 
S  267;  Tatum  v.  Tr.  Co.,  193  Ala.  120, 
69  S  508;  Spraggins  v.  8.,  183  Ala.  663, 
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63  8  83;  Drennen  v.  Jenkins,  180  Ala. 
261,  60  S  856;  Espalla  v.  County,  15 
Ala.  App.  443,  73  S  761;  Smith  v.  Mos- 
barger,  18  Ariz.  19,  156  P  79;  Kosselott 
V.  Eoad  Imp.  Diat.  No.  1  (Ark.),  215 
SW  891;  Page  v.  Andrews,  134  Ark. 
106,  203  SW  273;  Harrison  v.  Inter- 
state B.  M.  A.  Assn.,  133  Ark.  163, 
202  SW  34;  Arnold  v.  Lumb.  Co.,  130 
Ark.  486,  198  SW  117;  Hamiter  v. 
Bank,  106  Ark.  157,  153  SW  94;  Fa- 
vorite V.  Superior  Ct.  (Cal.),  184  P 
15;  Spangenb6rg  v.  Spangenberg,  19 
Cal.  App.  439,  126  P  379;  Sweet  v. 
Barnard  (Colo.),  182  P  22;  First  Nat. 
Bank  v.  Felter  (Colo.),  176  P  496; 
Crandall  E.  &  S.  Co.  v.  Tanquary,  23 
Colo.  App.  564,  130  P  1084;  Patterson 
V.  People,  23  Colo.  App.  479,  130  P 
618;  Ely  v.  Bugbee,  90  Conn.  584,  98 
A  121;  Crawford  v.  Osceola  County 
(Fla.),  78  S  984;  Terry  v.  Thompson  & 
Bros.,  22  Ga.  App.  406,  95  SE  1010; 
Anthony  v.  Lumb.  Co.,  21  Ga,  App.  412, 
94    SE   634;    Waters   v.  Woolen   Mills, 

142  Ga.  133,  82  SE  535;  Hargrove  V. 
Covington,  139  Ga.  308,  77  SE  72;  Ida- 
ho Irr.  Co.  V.  Lincoln  County,  28  Ida. 
98,  152  P  1058;  Furst  v.  Co.,  282  111. 
366,  118  NE  763;  Wood  v.  Peoria,  271 
111.  173,  110  NE  802;  P.  v.  Taylor,  257 
111.  192,  100  NE  534;  P.  v.  Webb,  256  111. 
364.  100  NE  224;  Elliott  v.  Trust 
Co.,  178  111.  App.  439;  Goldstein  v. 
Chicago,  172  111.  App.  415;  Luckett  v. 
Hammond  (Ind.),  116  NE  81;  Wise  v. 
McKeever,  184  Ind.  686,  112  NE  765; 
Eepp  V.  Traction  Co.,  184  Ind.  671, 
111  NE  614;  Chicago  &  B.  E.  Co.  v. 
Biddinger,  61  Ind.  App.  419,  109  NE 
953;  Moore-Mansfield  Const.  Co.  v. 
Traction  Co.,  52  Ind.  App.  548,  101  NE 
15;  Southern  Ey.  Co.  v.  French  Lick, 
52  Ind.  App.  447,  100  NE  762;  Cod- 
ner  v.  Credit  Co.,  180  la.  188,  161  NW 
657;   James  v.    Weisman,   161   la.   488, 

143  NW  428;  Snouffer  &  Ford  v.  Tip- 
ton, 161  la.  223,  142  NW  97,  LRA 
1916B,  173;  Kenigsberg  v.  Beininger, 
159  la.  548,  141  NW  407;  Van  Pappel- 
endam  v.  Thomas,  157  la.  358,  137  NW 
952;  Davidson  v.  Kentucky  C.  L.  Co., 
180  Ky.  121,  201  SW  982;  Darnell  v. 
Ins.  Co.,  179  Ky.  465,  200  SW  967; 
Taulbee  v.  Hargis,  173  Ky.  433,  191 
SW  320;  Walker  v.  Eichmond,  173  Ky. 
26,  189  SW  1122;  C.  V.  Livingston  171 
Ky.  52,  186  SW  916;  First  Nat.  Bank 
V.  Bank,  170  Ky.  690,  186  SW  471; 
O'Connell  v.  Tel.  Co.,  167  Ky.  468,  180 


SW   845;    Harrod   v.   Harrod,   167   Ky. 
308,    180    SW    797;    Armstrong    v.    E. 
Co.,  162  Ky.  539,  172  SW  947;  Nation- 
al  Ben.    Assn.    v.    Clay,    162    Ky.    409, 
172  SW  922;  Grinstead  v.  Monroe  Coun- 
ty, 156  Ky.  296,  160  SW  1041;  Frank- 
lin's Admr.  v.  E.  Co.,  155  Ky.  594,  160 
SW  162;  Tarpy  v.  E.  Co.,  154  Ky.  345, 
157    SW    726;    McCreary    v.    Williams, 
153  Ky.  49,   154   SW  417;   Whiting  v. 
Whiting,  114  Me.  382,  96  A  500;  Diggs 
V.  Morgan  College    (Md.),   105   A  157; 
Eoyal  Arcanum  v.  Vitzthum,   128  Md. 
523,  97  A  923;  Hendrickson  v.  Oil  Co., 
126  Md.  577,  95  A  153;  Coan  v.  Power 
Co.,  126  Md.  506,  95  A  151;  Eice  v.  Mer- 
rill, 223   Mass.  279,  111  NE  860;   Lee 
V.  Fiak,   222   Mass.   418,   109   NE   833; 
Security  Bank  v.  Callahan,   220  Mass. 
84,  107  NE  385;  Toledo,  S.  &  M.  Ey. 
Co.  V.  Shafer,   190  Mich.   89,  155   NW 
712;   Barber  v.  McMieking,  189  Mich. 
266,  155  NW  385;   Heth  v.  Smith,  ,175 
Mich.  328,  141  NW  583;  In  re  Butt's 
Est.,   173   Mich.   504,   139   NW  244;    S. 
V.  Stationery  Co.,  115  Miss.  254,  76  S 
258;  Crenshaw-Gary  Lumb.  Co.  v.  Nor- 
ton,   111    Miss.    720,    72    S    140,    LEA 
1916B,    1227;    Batesville    Southwestern 
E.   Co.   V.  Mims,   111   Miss.   574,   71   S 
827;   Harrison  County  v.  Ma,rione,  110 
Miss.  592,  70  S  702;  Polk  v.  Hatties- 
Iburg,   109   Miss.   872,   69   S  675;    Troll 
V.    Third    Nat.    Bank    (Mo.),    211    SW 
545;    Ash   v.   Woodward    &    T.   P.    Co. 
(Mo.),  199  SW  994;  Granite  B.  P.  Co. 
v.,  Fleming,   251   Mo.   210,   158   SW  4; 
Stonemets  v.  Head,  ^48   Mo.   243,   154 
SW   108;   S.  V.  Hunter,  198   Mo.  App. 
249,  200  SW  300;  Einstein  v.  Strother 
(Mo.    App.),    182    SW    122;    Wilson   v. 
Drainage  &  L.  Dist.,  176  Mo.  App.  470, 
158  SW  931;  Poe  v.  Sheridan  County, 
52  Mont.  279,  157  P  185;  Busboom  v. 
Schmidt,    94    Neb.    30,    142    NW    290; 
Eoper   V.   Milbourn,   93  •  Neb.   809,   142 
NW   792,  AnnCasl914B,  1225;   Newton 
V.  Newton,  86  N.  J.  Eq.  129,  97  A  294; 
McGovern  v.   New  York    (App.  Div.), 
171  NYS  909;  Bradley  v.  Ins.  Co.,  183 
App.  Div.  146,  170  NYS  349;  Anderson 
V.    Steinway,   178    App.   Div.    507,    165 
NYS   608;    Delafield   v.   Ins.    Co.,    177 
App.  Div.  477,  164  NYS  221;   Todd  v. 
Keator,   177  App.  Div.   112,   163   NYS 
853;    Harding    v.    Gaillard,    176     App. 
Div.  833,  163  NYS  617;  Turner  v.  Sure- 
ty  Co.,   176   App.   Div.    219,   163   NYS 
1;  Philipp  Co.  V.  New  Yorker  Staats- 
Zeitung,  165  App.  Div,  377,  150  NY§ 
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1044;  Adamson  v.  Greenwood  Cemetery, 
164  App.  Div.  832,  150  NYS  467;  Van 
Slochem  v.  Villard,  154  App.  Div.  161, 
138  NYS  852;  Williamsburgh  City  P. 
Mns.  Co.  V.  Liehtenstein,  98  Misc.  342, 
164  NTS  345;  Western  N.  Y.  Institu- 
tion V.  Broome  County,  82  Mise.  63, 
143  NYS  241;  PoUak  v.  Mfg,  Oo., 
78  Misc.  350,  138  NYS  429;  Pease  Oil 
Co.  V.  Oil  Co.,  78  Misc.  285,  138  NYS 
177;  O'Connor  v.  Pass.  &  P.  Co.,  46 
Misc.  530,  92  NYS  525;  Pierson  &  Co. 
V.  Steel  Co.,  179  NYS  305;  Menzies  v. 
Eealtv  Co.,  164  NYS  403;  Corrigan  v. 
Bobbs-Merrill  Co.,  158  NYS  85;  Mc- 
Carthy V.  Fitzgerald,  139  NYS  950; 
Southern  Nat.  Bk.  v.  Mfg.  Co.,  176 
N.  C.  318,  97  SE  1;  Board  of  Health 
V.  Comrs.  (N.  C),  91  SE  1019;  Bailey 
V.  Long,  172  N.  C.  661,  90  SE  809,  LEA 
1917B,  708;  Stagg  v.  Land  Co.,  171  N. 

C.  583,  89  SB  47;  Chatham  Est.  v.  Nat. 
Bk.,  171  N.  C.  579,  88  SE  783;  Fields 
V.  Brown,  160  N.  C.  265,  76  SE  8;  Grif- 
fin V.  Culp  (Okl.),  174  P  495;  Macken- 
zie V.  Douglas  (Or.),  178  P  350;  Jones 
V.  Skiles,  85  Or.  554,  167  P  505;  Mon- 
roe V.  Withycombe,  84  Or.  328,  165  P 
227;  Columbia  Eiver  Co.  v.  Smith,  83 
Or.  137,  162  P  831,  163  P  309;  Paulson 
V.  Wfeeks,  80  Or.  468,  157  P  590,  Ann 
Casl918D,  741;  Portland  v.,  Light  & 
P.  Co.,  80  Or.  271,  156  P  1058;  Cole  v. 
Seaside,  80  Or.  73,  156  P  569;  Oswego, 

D.  &  E.  Ey.  Co.  V.  Cobb,  66  Or.  587, 
135  P  181;  Pendar  v.  Mach.  Co.,  35  E. 
L  321,  87  A  1;  Barnes  v.  Leevy  (S.  C), 
100  SB  169;  Equitable  S.  Co.  v.  Surety 
Co.,  108  S.  C.  364,  94  SE  882;  Bailey 
V.  Savannah  Guano  Co.,  101  S.  C.  445, 
86  SE  7;  Black  v.  State  Co.,  93  S.  C. 
467,  77  SB  51,  AnnCasl914C,  989;  S. 
V.  Schmidt  (S.  D.),  173  NW  838;  Mill- 
erke  v.  Eeiley,  31  S.  D.  342,  141  NW 
136;  Patterson  v.  County,  136  Tenn.  60, 
188  SW  613;  Green  v.  Oficers,  etc. 
133  Tenn.  609,  182  SW  244;  Tyler  Bldg. 
&  Loan  Assn.  v.  Baird,  106  Tex.  554, 
171  SW  1122;  Barre  v.  Daggett,  105 
Tex.  572,  153  SW  120;  Janes  v.  Strat- 
ton  (Tex.  Civ.),  203  SW  386;  Cher- 
bonnier  V.  Bank  (Tex.  Civ.),  199  SW 
307;  General  Bonding  &  C.  Ins.  Co.  v. 
Lawson  (Tex.  Civ.),  196  SW  346; 
Eoach  V.  Ins.  Assn.  (Tex.  Civ.),  195  S 
W  328;  Turner  v.  Turner  (Tex.  Civ.), 
195  SW  326;  First  Nat.  Bank  f.  Herrell 
(Tex.  Civ.),  190  SW  797;  Eobertson  v. 
Haynes  (Tex.  Civ.),  190  SW  735; 
Clarkson  &  Co.  v.  8.  S.  Co.  (Tex.  Civ.), 


187  SW  1106;  Eoberts  v.  Anthony 
(Tex.  Civ.),  185  SW  423;  Stockwell 
V.  Melbern  (Tex.  Civ.),  185  SW  399; 
Johnson  v.  Supply  Co.  (Tex.  Civ.),  183 
SW  31;  Dublin  Fruit  Co.  v.  Neely 
(Tex.  Civ.),  182  SW  406;  Allen  v. 
Thomson  (Tex.  Civ.),  156  SW  304;  Kir- 
by  V.  Thurmond  (Tex.  Civ.),  152  SW 
1099;  Boaz  v.  Perrell  (Texi.  Civ.),  152 
SW  20O;  Chance  v.  Pace  (Tex.  Civ.), 
151  SW  843;  Stuart  v.  Pederson,  41 
Utah  308,  125  P  395;  N.  Y.  C.  Ey.  v. 
Clark  (Vt.),  104  A  343;'  Becker  i). 
Ey.  Co.,  115  Va.  201,  78  SE  580;  Ocon- 
to County  V.  Lindgren  155  Wis.  303, 
143  NW  707;  Oconto  County  v.  Mac- 
Allister,  155  Wis.  286,  143  NW  702; 
Brown  v.  Ace.  &  Guar.  Corp.,  153  Wis. 
196,  140  NW  1112.  See  also  (8  Stand- 
ard Peoc.  480,  n.  67.) 
[a]  In  actions  for  libel  the  demurrer 
admits  the  publication,  and  also  the 
allegation  of  its  falsity  and  malice.  , 
Gustin  V.  Press  Co.,  172  Mich.  311,  137 
NW  674,  AnnCasl914D,  95. 
947-62  Sudbury  v.  Sudbury,  179  la. 
1039,  162  NW  209;  McCue  v.  Pub.  Co. 
(N.  D.),  167  NW  225. 
947-63  Sudbury  v.  Sudbury,  179  la. 
1039,  162  NW  209;  Jouris  v.  Karant- 
zalis,  170  App.  Div.  42,  156  NYS  526. 
947-64  Crawford  v.  Osceola  County 
(Fla.),  78  S  984;  Sudbury  v.  Sudbury, 
179  la.  1039,  162  NW  209;  Axton  Fish- 
er Tob.  Co.  1>.  Evening  Post  Co.,  169 
Ky.  64,  183  SW  269;  Cole  v.  Wells,  224 
Mass.  504,  113  NE  189;  McCue  v.  Pub." 
Co.  (N.  D.),  167  NW  225;  Alzua  v. 
Johnson,  21  Phil.  Isl.  308;  Smith  v. 
Ey.  Co.  (Tex.  Civ.),  180  SW  920;  Mil- 
ler V.  Gust,  71  Wash.  139,  127  P  845. 
947-65  Eensselaer  &  S.  E.  Co.  v. 
Irwin,  239  Fed.  739;  Hubbard  v.  Lowe, 
226  Fed.  135;  Birmingham,  etc.  Co.  v. 
Littleton  (Ala.),  77  S  565;  Olson  v. 
Olson  (Ala.),  76  S  313;  Hoffman  v. 
Kelly,  184  Ala.  290,  63  S  943;  Mat- 
thews V.  Lopus,  24  Cal.  App.  63,  140 
P  306;  Krigbaum  v.  Sbarbaro,  23  Oal. 
App.  427,  138  P  364;  Ft.  Lyon  Canal 
Co.  17.  Bennett,  61  Colo.  Ill,  156  P  604; 
P.  V.  Brown,  60  Colo.  591,  155  P  315; 
Kilpatrick  v.  MUler,  55  Colo.  419,  135 
P  780;  Meyer  v.  Wright,  24  Colo.  App. 
53,  Kl  P  787;  Cullen  v.  Veasey,  4 
Boyce  (Del.)  537,  89  A  741;  Shone  v. 
Bellmore  (Fla.),  78  S  605;  Cornwell  v. 
Williford  (Fla.),  73  S  795;  Marsh  v. 
Marsh,  72  Fla.  142,  72  S  638;  Strick- 
land V.  Bank,  140  Ga.  653,  79  SE  639; 
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Graham  v.   Marks,   98    Ga.   67,  25    SE 
931;  Dunne  v.  Bock  Island  County,  273 
111.  53,  112  NE  342;  Forster  v.  Mach. 
Co.,  266  111.  287,  107  NE  588;  P.  v.  Hol- 
ten,  259  111.  219,  102  NE   171  ;•  Linde- 
mann  &  Hoverson  Co.  v.  Stove  Works, 
170  111.  App.  423;   Goshen  Mill.  Co.  v. 
Bailey,  186  Ind.  377,  114  NE  869;  Bet- 
tenbrock  v.   Miller,   185   Ind.   600,   112 
NE  771;  Indiana  Union  Traction  Co.  v. 
Love,  180  Ind.  442,  99  NE  1005;  Knight 
V.  Board  of  Comrs.,  179  Ind.  568,  101 
NE  1010;   Domestic  Block  Coal  Co.  v. 
Holden,  56  Ind.  App.  634,  103  NE  73; 
Burley  Tobacco  Society  v.  GUlespy,  51 
Ind.  App.  583,  lO'O  NE   89;   Clendenin 
V.  Pickett,   51   Ind.   App.   283,  99   NE 
530;   Beard  v.  Freiden   (la.),  169  NW 
245;    Patterson   v.    Carr    (la.),   166   N 
W  449;  Kock  v.  Burgess  (la.),  166  NW 
275;  Sudbury  v.  Sudbury,  179  la.  1039, 
162  NW  209;   Clinton  Sugar  Bef.  Co.v. 
Horras,  176  la.  706,  158  NW  602;  Barz 
V.  Sawyer,  159  la.  481,   141   NW  319; 
Marion  v.   Haynes,   157   Ky.    687,    164 
SW   79;   Kingsley  v.  Daniels,  157  Ky. 
194,    162     SW     813;     Brockelhurst     & 
Potter  Co.  «.  Marsch,  225  Mass.  3,  113 
NE  646;  Butler  v.  Directors,  etc.,  222 
Mass.    5,    109    NE    653;    Freeman     v. 
Mitchell,  198  Mich.  207,  164  NW  445; 
Klemik  v.  Jewelry  Co.,  122  Minn.  380, 
142  NW  871;   S.  v.  Nichols,  106  Miss. 
419,    63   S   1025;    Brennan   v.     M.      E. 
Church  (Mo.),  192  SW  982;  Stonemets 
V.   Head,   248  Mo.243,154  SW  108;  Mee- 
han  V.  Electric  L.   &  P.  Co.,  252  Mo. 
609,   161    SW   825;    S.   v.   Barnett,   245 
Mo.  99,  149  SW  311;  Frazier  v.  Bock- 
port,   199   Mo.   App.   80,   202   SW   266; 
Novinger  Bank  v.  Trust   Co.,   196  Mo. 
App.  336,  189  SW  826;  Weller  v.  Min. 
Co.,   176   Mo.   App:   243,   161    SW    853; 
Tiedemann  v.  Tiedemann,  36  Nev.  494, 
137  P  824;   Glover  v.  Baker,  76  N.  H. 
393,    83    A   916;    Feick   v.   Bread    Co., 
91    N.   J.   L.   486,   103   A   813;    Hanna 
V.  Lichtenheim,  182  App.  Div.  94,  169 
NYS    589;    Bd.    of    Health    v.    Comrs. 
(N.   C),  91  SE   1019;   McCue   v.   Pub. 
Co.  (N.  D.),  167  NW  225;  S.  v.  Clatsop 
County,  63  Or.  377,  125  P  271;  Alzua 
V.  Johnson,   21  Phil.   Isl.   308;    Dye   v. 
Lumb.    Co.    (Tex.    Civ.),    161    SW    53; 
Lanza  v.  Boe  (Tex.  Civ.),  151  SW  571- 
Klann  v.  Minn,  161  Wis.  517,  154  nW 
996.     See    Henry   v.    Drilling   Co.,   56 
OkL  604,  156  P  321. 
949-66    Eensselaer    &   8.    R.    Co.    v. 
Irwin,  239  Fed.  739;  Colm  v.  Francis, 


30  Cal.  App.  742,  159  P  237;  Freeman 
V.  Mitchell),  198  Mich.  207,  164  NW 
445;  Van  Tuyl  v.  Sullivan,  173  App. 
Div.  391,  156  NTS  309. 
949-67  Keefe  u.  Straus,  91  Misc. 
627,  155  NTS  530. 

949-68  Sierra  v.  U.  S.,  233  Fed.  37, 
147  CCA  107;  Ainsworth  v.  Acheson 
Harden  Co.,  172  App.  Div.  723,  158 
NTS  630;  Henderson  v.  McMaster,  IO4 
S.  C.  268,  88  SE  645. 
949-69  Grant  v.  National  Bank  of 
Auburn,  197  Fed.  581;  Olson  v:  Olson 
(Ala.),  75  S  313;  Buttner  v.  Kasser, 
19  Cal.  App.  755,  127  P  811;  P.  v. 
Hardy  (Colo.),  174  P  1117;  Kilpatrick 
V.  Miller,  55  Colo.  419,  135  P  780; 
Hanford  v.  Fair  Assn.^  92  Conn.  621, 
103  A  838;  Cornwell  v.  Williford  (Fla.), 
73  S  795;  Graham  v.  Marks,  98  Ga.  67, 
25  SE  931;  Terry  v.  Thompson,  22  Ga. 
App.  406,  95  SE  1010;  Yatesville  Bkg, 
Co.  V.  Nat.  Bk.,  17  Ga.  App.  420,  87 
SE  606;  Forster  v.  Mach.  Co.,  266  111. 
287,  107  NE  588;  Quinn  v.  Chicago, 
178  III.  App.  115;  Hopkins  i>.  Brskine 
(Me.),  107  A  829;  Lipson  v.  Evans 
(Md.).  108  A  470;  Stone  v.  Stryker, 
2.'i0  Mass.  67,  119  NE  655;  Heth  v. 
Smith,  175  Mich.  328,  141  NW  583; 
S.  V.  Harty  (Mo.),  208  SW  835;  S.  v. 
Hackmann,  275  Mo.  47,  204  SW  513; 
Stonemets  v.  Head,  248  Mo.  243,  154 
SW  108;  Weller  v.  Lumb.  &  Min.  Co., 
176  Mo.  App.  243,  161  SW  853;  Glover 
V.  Baker,  76  N.  H.  393,  83  A  916;  Feick 
V.  Bread  Co.,  91  N.  J.  L.  486,  103  A 
813;  Todd  V.  Keator,  177  App.  Div. 
112,  163  NYS  853;  Fabian  v.  Shinasi, 
176  App.  Div.  259,  162  NTS  1073; 
Ainsworth  v.  Acheson  Harden  Co.,  172 
App.  Div.  723,  158  NTS  630;  Fish  v. 
E.  Co.,  158  App.  Div.  92,  143  NTS 
365;  Goldaticker  v.  Goldsticker,  106 
Misc.  182,  174  NTS  257;  Pollak  v.  Mfg. 
Co.,  78  Misc.  350,  138  NTS  429;  Men- 
zies  V.  Realty  Co.,  164  NTS  403;  Mc- 
Carthy V.  Fitzgerald,  139  NTS  950; 
Henderson  v.  McMaster,  104  S.  C.  268 
88  SE  645. 

[a]  Conclusions  of  law  (1)  not  ad- 
mitted. Am.  Fire  Ins.  Co  v.  Mfg.  Co. 
(Fla.),  77  S  168.  S.  v.  Barnett,  245  Mo. 
99,  149  SW  311;  Weller  v.  Min.  Co.,  176 
Mo.  App.  243,  161  SW  853.  (2)  General 
charges  of  fraud  are  mere  conclusions 
of  the  pleader  and  are  never  admitted 
by  demurrer.  Sanitary  Dist.  of  Chi- 
cago V.  Gifford,  257  111.  424,  100  NE 
953.     (3)  Allegations  of  law  as  to  the 
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legal  effect  of  the  acts  allegecf  are  not 
admitted.  Hull  v.  Palmer,  155  App. 
Div.  636,  140  NTS  811.  (4)  Statement 
in  declaration  that  a  town  "was  liable 
to  keep  in  repair,  and  did  then  and 
there  maintain"  certain  bridges,  is  not 
admitted  by  demurrer,  being  a  con- 
elusion  of  law.  Tuell  v.  Marion,  110 
Me.  460,  86  A  980. 

951-70  Galewski  v.  Casualty  Co.,  191 
111.  App.  496. 

951-71  Goshen  Mill.  Co.  v.  Bailey, 
186  Ind.  377,  114  NE  869. 
951-73  Arnold  v.  Lumber  Co.  (Ark.), 
19S  SW  117;  Lindemann  &  Hoverson 
Co.  v.  Stove  Works,  170  111.  App.  423; 
Ainsworth  v.  Co.,  172  App.  Div.  723, 
158  NYS  630;  Hamilton  Trust  Co.  v. 
Shevlin,  156  App.  Div.  307,  141  NTS 
232. 

952-74  Planten  v.  Bank,  93  Misc. 
344,  157  NYS  31;  Henderson  v.  Me- 
Master,  104  S.  C.  268,  88  SE  645. 
952-76  [a]  Argumentative  matter 
not  admitted. — Stonemets  v.  Head,  248 
Mo.  243,  154  SW  108. 
952-77  Sailer  v.  Carning  Bk.,  122 
Ark.  502,  184  SW  44;  Preiss  v.  Zins, 
122  Minn.  441,  142  NW  822;  Goshen 
Mill.  Co.  V.  Baily,  186  Ind.  377,  114 
NE  869;  Weller  v.  Lumb.  Co.,  176  Mo. 
App.  243,  161  SW  853;  Mason  v.  Deiter- 
ing,  132  Mo.  App.  26,  35,  111  SW  862; 
McCarthy  v.  Fitzgerald,  139  NYS  950; 
Anderson  v.  Kelley,  57  Okl.  lOQ,  156  P 
1167;  Turner  v.  Turner  (Tex.  Civ.), 
195  SW  326;  Bolt  v.  Bank  (Tex.  Civ.), 
179  SW  1119;  Brown  v.  Ace.  &  Guar. 
Corp.,  153  Wis.  196,  140  NW  1112. 
952-78  Turner  v.  Surety  Co.,  176 
App.  Div.  219,  163  NYS  1;  Carpenter 
V.  Wise,  92  Misc.  246,  155  NTS  996; 
O'Connor  v.  Pass.  &  P.  Co.,  46  Misc. 
530,  92  NYS  525;  Eussell  v.  Koenneeke 
(Tex.  Civ.),  197  SW  1111;  Eoberts  v. 
Anthony  (Tex.  Civ.),  185  SW  423; 
Cofer  V.  Beverly  (Tex.  Civ.),  184  SW 
608;  Klann  v.  Minn,  161  Wis.  517,  154 
NW  996. 

[a]  All  necessary  inferences  to  be 
drawn  from  facts  well  pleaded,  ad- 
mitted. Domestic  Block  Coal  Co.  v. 
Holden,  56  Ind.  App.  634,  103  NE 
73;  Klemik  v.  Jewelry  Co.,  122  Minn. 
380,  142  NW  871;  Indiana  &  O.  L.  S. 
Ins.  Co.  V.  Smith  (Tex.  Civ.),  157  SW 
755. 


952-79  Marsh  v.  Marsh,  72  Fla.  142, 
72  S  638. 

952-80  Riley  v.  Assn.,  177  la.  449, 
159   NW  203. 

952-81  Kilpatrick  v.  Miller,  55  Colo. 
419,  135  P  780. 

952-83  Heth  v.  Smith,  175  Mich. 
328,  141  NW  583. 

952-86     Touris    v.    Karantzalis,     170 
App.  Div.  42,  156  NYS  526. 
953-91     Hubbard  v.  Lowe,   226  Fed. 
135. 

953-95  Caldwell  v.  Mountain  Home, 
29  Ida.  13,  156  P  909;  Price  v.  Sol- 
berg,  269  111.  459,  109  NE  1024; 
Galewski  v.  Casualty  Co.,  191  111.  App. 
496;  Heth  v.  Smith,  175  Mich.  328,  141 
NW  583. 

954-96  Straus  v.  Foxworth,  231  IT. 
S.  162,  34  Sup.  Ct.  42,  58  L.  ed.  168; 
Shone  v.  Bellmore  (Fla.),  78  S  605; 
Anthony  v.  Lumb.  Co.,  21  Ga.  App. 
412,  94  SE  634;  Marsh  v.  Marsh,  72 
Fla.  142,  72  S  638;  Stone  T.  &  Co.  v. 
Stryker,  230  Mass.  67,  119  NE  655; 
Edgefield  County  v.  Power  Co.,  104  S. 
C.  311,  88  SE  801. 

[a]  The  law  of  a  foreign  state  (1)  is 
admitted  to  be  correctly  pleaded.  Pen- 
dar  V.  Mach.  Co.,  35  E.  I.  321,  87  A  1. 
(2)  But  a  demurrer  does  not  admit 
an  allegation  of  the  pleading  demurred 
to,  that  the  law  of  another  state  as 
construed  and  enforced  by  the  courts 
of  that  state  is  to  a  certain  effect. 
Fish  V.  E.  Co.,  158  App.  Div.  92,  143 
NYS  365. 

954-99     Henderson  v.  McMaster,  104 
S.  C.  268,  88  SE  645. 
[a]    Nor  construction  of.  foreign  stat- 
ute.— Hanna  v.  Lichtenhein,  225  N.  Y. 
579,  122  NE  625. 

954-1  Strickland  v.  Bank,  140  6a. 
653,  79  SE  539;  Lindemann  &  Hov- 
erson Co.  V.  Stove  Works,  170  111.  App. 
423;  Ainsworth  v.  Co.,  172  App.  Div. 
723,  158  ]N"SS  630;  Hamilton  Trust  Co. 
V.  Shevlin,  156  App.  Div.  307,  141  NYS 
232. 

955-5  Bancroft  v.  Vail,  91  Vt.  266, 
99  A  1014;  W.  &  M.  Granite  Co.  v. 
Sertoli,  87  Vt.  257,  88  A  898. 
955-8  U.  S.  Fidelity  &  G.  Co.  v. 
Bank,  103  Miss.  91,  60  S  47;  Stone- 
mets i>.  Head,  248  Mo.  243,  154  SW 
108. 

956-12  Lawton  Spinning  Co.  v.  Com. 
(Mass.),  121  NE  518;  Buell  v.  U-Par- 
Har-Ha  (Okl.),  159  P  507;  Eay  v.  Co. 
(Tex.    Civ.),    207    SW    351;    Bowen    V. 
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Ey.  Co.,  86  Vt.  483,  86  A  306;  Grover 

Irr.   &  Land   Co.  v.  Irr.   Co.,  21    Wyo. 

204,  131  P  43. 

956-13    Blizzard  v.  Brown,  152  Wis. 

160,  139  NW  737. 

957-16     Bay  r.  Co.    (Tex.   Civ.),  207 

SW  351. 

957-18     Bettenbrock   v.   Harper,    185 

Ind.  716,  112  NE  775. 

[a]     It  does  not  supply  proof  required 

■by    statute.      Buell    v.    U-Par-Har-Ha 

(0]il.),  159  P  507. 

957-19    U.  S.  V.  Metealf,    257    Fed. 

184;    P.    V.    Strawn,    265    111.   292,    106 

NE   840;    Supreme   Council  v.  Wathen, 

179  Ky.  64,  200  SW  320;  Westfield  v. 

Ey.  Co.,   84   N.   J.   L.   568,    87   A   82; 

HoTwitz  V.  Surety  Co.,  83  N.  J.  L.  402, 

85  A  219;  Board  of  Education  v.  Surety 

Co.,  83   N.  J.  L.   293,  85  A  223;  Hull 

i>.  Hull,   225  N.  T.  342,   122   NE   252; 

Chelsea   Exeh.    Bank   v.   Ins.    Co.,    173 

App.   Div.    829,    160    NTS   225;    Pease 

Oil  Co.   V.  Oil   Co.,   78   Misc.   285,   138 

NTS  177. 

[a]  On  demurrer  to  a  separate  de- 
fense the  allegations  of  the  complaint 
to  which  the  defense  is  pleaded  as  well 
as  the  allegations  of  the  defense  are 
to   be   taken  as  true.     Berg  v.  Bates, 

153  App.  Div.  12,  137  NTS  1032. 

[b]  Motion  must  be  made  to  carry  the 
demurrer  back.  P.  v.  Eys.  Co.,  270 
111.  87,  110  NE  386. 

958-20  Lindebauer  v.  Weiner,  94 
Misc.  612,  159  NTS  987;  Pease  Oil 
Co.  V.  Oil  Co.,  78  Misc.  285,  138  NTS 
177. 

958-21  Board  of  Directors  v.  Dun- 
bar, 107  Ark.  285,  155  SW  96;  Zenor 
V.  Pryor,  67  Ind.  App.  222,  106  NE 
746;  Hull  v.  Hull,  172  App.  Div.  287, 
158  NTS  743;  Lindebauer  «.  Weiner, 
94  Misc.  612,  159  NTS  987. 
959-22     Colwell  Lead  Co.  t;.  Ins.  Co., 

154  App.  Div.  83,  138  NTS  738. 

[a]  A  defective  complaint  cannot  be 
made  the  basis  of  an  effective  demurrer. 
Title  G.  &  T.  Co.  v.  New  Tork,  205 
N.  T.  496,  99  NE  160. 

[b]  Flaintlft's  demurrer  to  defend- 
ant's plea  of  limitation,  addressed  to 
an  amended  complaint,  presents  the 
question  whether  the  amendment  set 
up  a  new  and  different  cause  of  action. 
Wende  v.  Ey.  Co.,  271  111.  437,  111  NE 
275. 

959-23  Perry  v.  Coal  Co.,  170  Ky. 
824,  186  SW  875;  Horwitz  v.  Surety 
Co.,  83  N.  J.  L.  402,  85  A  219. 


961-30  See  P.  v.  Auderson,  269  HI. 
334,  109  NE  974. 

961-37  Von  Hoeckmann  v.  Refining 
Co.,  274  111.  605,  113  NE  902. 
962-45  [a]  The  court  should  not 
carry  a  demurrer  back  and  sustain ,  it 
to  a  pleading  to  which  the  adverse 
party  had  previously  demurred  and 
which  had  been  overruled.  P.  v.  Board 
of  Supervisors,  171  111.  App.  46. 
962-47  [a]  Attached  exhibits  will 
be  considered  on  general  demurrer. 
Southern  Surety  Co.  v.  Excavator  Co. 
(Okl.),   160  P  617. 

964-67  Thompson  v.  Brown  (41a.), 
76  S  298;  Elbert  County  v.  Brown,  16 
6a.  App.  834,  86  SE  651;  Southern 
Surety  Co.  v.  Ey.  Co.  (la.),  174  NW 
329;  Peabody  u.  Conley,  111  Me.  174, 
88  A  411;  Sandberg  v.  Clausen,  134 
Minn.  321,  159  NW  752;  Bronx  G.  & 
E.  Co.  V.  Pub.  Serv.  Com.,  108  Misc. 
180,  178  NTS  172;  First  Nat.  Bank  v. 
Sanders,  77  W.  Va.  716,  88  SE  187. 

[a]  If  a  demurrer  is  not  a  defense  to 
the  whole  declaration  to  which  it  is 
applied,  it  should  be  overruled.  Alford 
Lumb.  Co.  V.  Eagland,  106  Miss.  51,  63 
S  338. 

[b]  Plea  being  insufficient  as  to  a 
count  of  the  complaint  is  subject  to 
demurrer.  White  v.  Bk.  (Ala.),  78  S 
74. 

965-70  Hendriekson  v.  Oil  Co.,  126 
Md.  577,  95  A  163. 
967-77  Traweek  v.  Hagler  (Ala.), 
75  S  152;  Jackson  Lumb.  Co.  v.  Tram- 
mell  (Ala.),  74  S  469;  Eed  EoVer  C. 
Co.  V.  Hillis  (Ariz.),  185  P  641;  Moun- 
tein  V.  King  (Fla.),  77  S  630;  Sea- 
board Air  Line  E.  Co.  v.  Hess  (Fla.), 
74  S  500;  Barr  v.  Barr,  273  111.  621, 
113  NE  36;  Huguley  v.  Hamburg,  191 
111.  App.  21;  Pittsburgh,  C.  C.  &  St. 
L.  Ey.  Co.  V.  Lamm,  61  Ind.  App.  389, 
112  NE  45;  Louisville  &  N.  E.  Co.  v. 
Schneider,  174  Ky.  727,  192  SW  834; 
Granara  v.  Cem.  Assn.,  218  Mass.  387, 
105  NE  1073;  Bernard  v.  Land  Co.,  40 
Nev.  89,  160  P  811;  Mitchell  v.  Niagara, 
L.  &  O.  P.  Co.,  163  NTS  999;  Black- 
well,  etc.  Co.  V.  Whitesides  (Okl.),  174 
P  573;  Chupco  v.  Chapman  (Okl.),  160 
P  88;  Green  v.  OflScers,  etc.,  133  Tenn. 
609,  182  SW  244;  Posey  v.  Hanson 
(Tex.  Civ.),  196  SW  731;  Padgitt  Bros. 
Co.  V.  Dorsey  (Tex.  Civ.),  194  SW 
1124;  Briggs  v.  McBride  (Tex.  Civ.), 
190  SW  1123;  Wheeling  v.  Tel.  Co. 
(W.  Va.),  95  SE  653;  Sterling  Eng.  & 
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C.    Co.    V.    Miller,    164    Wis.    192,    159 
NW     732.       See     Holland     Eeformed 
School  V.  De  Lazier,  84  N.  J.  Eq.  442, 
93  A  199. 
967-79     Crawford    v.  Bk.    (Ala.),   78 

5  58;  Hardie-Tynes  Mfg.  Co.  v.  CruSe; 
169  Ala.  66,  66  S  657;  Shone  v.  Bell- 
more  (Fla.),  78  S  605;  Mountein  v. 
King  (Pla.),  77  S  630. 

968-80  Huguley  v.  Hamburg,  191  111. 
App.  21;  Zoellers  v.  Loi  (Ind.  App.), 
120  NE  623. 

968-81  Goldfarb  v.  Cohen,  92  Conn. 
277,  102  A  649;  Mountein  v.  King 
(Fla.),  77  S  630;  Guest  Piano  Co.  v. 
Eieker,  274  111.  448,  113  NE  717. 
969-85  Burgess  v.  Mfg.  Co.,  198  Fed. 
855,  117  CCA  70;  Winfield  v.  Truitt, 
71  Fla.  38,  70  S  775;  Muncie  &  P. 
Traction  Co.  v.  Gas  &  Oil  Min.  Co.,  179 
Ind.  322,  100  NE  65;  Genho  v.  Jack- 
son, 99  Neb.  1,  154  NW  834;  Nance 
V.  Tel.  Co.  (N.  C),  98  SE  838;  Tucker 
V.  Leonard  (Okl.),  183  P  907;  Schrein- 
ei  V.  Nat.  Bk.  (Okl.),  183  P  905;  Mar- 
shall Mfg.  Co.  V.  Dickerson  (Okl.),  155 
P  224;  Ingram's  Admx.  v.  E.  Co.,  86 
Vt.  550,  86  A  813. 

969-86  PoUak  v.  Coal  &  Coke  Co., 
184  Ala.  331,  63  S  531;  Poor  v.  Fuller 

6  Co.,  30  Cal.  App.  650,  159  P  233. 
969-87      White   v.     Slaybaek     (App. 
Div.),  179  NYS  211. 

969-88  Eldorado  Coal  &  Min.  Co. 
V.  Mariotti,  215  Fed.  51,  131  CCA  359; 
Martin  v.  Powell  (Ala.),  75  S  358; 
Smith  V.  Jaccard,  20  Cal.  App.  280,  128 
P  1023,  1026;  Bice  v.  Friend  Bros.  Co., 
179  la.  355,  161  NW  310;  Blair  v. 
McQuary,  100  Kan.  203,  162  P  1173, 
164  P  262;  Peabody  v.  Conley,  111  Me. 
174,  88  A  411;  White  Automobile  Co. 
V.  Dorsey,  119  Md.  251,  86  A  617; 
Bernard  v.  Land  Co.,  40  Nev.  89,  160 
P  811;  McCue  v.  Pub.  Co.  (N.  D.),  167 
NW  225;  Bishop,  etc.  Co.  v.  Drug  Co. 
(Okl.),  163  P  276;  Jackson  v.  Levy 
(Okl.),  183  P  505;  Blackwell  O.  &  G. 
Co.  V.  Whitesides  (Okl.),  174  P  573; 
Board  of  Directors  v.  Lowrance  (S. 
C.),  97  SE  830;  Huffman  v.  Owings,  108 
8.  C.  420,  95  SB  78;  Southwestern  P. 
Cement  Co.  v.  Latta  (Tex.  Civ.),  193 
SW  1115;  Woolley  v.  Exch.  Co.  (Tex. 
Civ.),  159  SW  403;  Selvey  v.  Coal  & 
Coke  Co.,  72  W.  Va.  680,  79  SE  656. 
See  Atlantic  Coast  Line  B.  Co.  v. 
Kelly  (Ala.  App.),  77  S  972. 
970-89  Southern  Pac.  Co.  v.  Pen- 
der, 14  Ariz.  573,  134  P  289;  Coody  v. 


Coody,  89  Okl.  719,  136  P  764;  Huff- 
man V.  Owings,  108  S.  C.  420,  95  SE 
78;  Sweet  v.  Salt  Lake  City,  43  Utah 
306,  134  P  1167. 

970-91  De  Laigle  v.  Shuptriiie,  21 
Ga.  App.  697,  94  SE  904. 
[a]  Flea  good  as  to  portion  of  action, 
where  a  plea  is  a  good  defense  to  a 
divisible  portion  of  the  action,  a  de- 
murrer thereto  should  not  be  sustained. 
Hartford  Fire  Ins.  Co.  v.  Hollis,  64  Fla. 
89,  59  S  785. 

971-93  Bay  v.  Shemwell,  174  Ky.  54, 
191  SW  662;  Illinois  Cent.  E.  Co.  v. 
Edelen,  154  Ky.  78,  156  SW  1029; 
Interstate  E.  Co.  v.  E.  Co.,  251  Mo. 
707,  158  SW  349;  Bradley  v.  Blandin 
(Vt.),  104  A  11. 

[a]  IiTelevant  matter  speci£ed. — Where 
a  paragraph  in  an  answer  contains 
both  relevant  and  irrelevant  matter  it 
will  be  purged  of  the  irrelevant  mat- 
ter on  tipecial  demurrer  pointing  out 
such  irrelevancy;  but  if  the  demurrer 
goes  to  the  paragraph  as  a  whole  with- 
out specifying  the  irrelevant  matter, 
the  demurrant  cannot  complain  that 
the  entire  paragraph  of  the  answer  is 
not  stricken.  Wardlaw  v.  Frederick, 
13  Ga.  App.  594,  79  SE  523. 
971-93  De  St.  Aubin  v.  Guenther, 
232  Fed.  411;  Tuxworth  v.  Barber,  21 
Ga.  App.  748,  94 .  SE  1042;  Chelsea 
Exch.  Bank  v.  Ins.  Co.  (App.  Div.),  160 
NYS  225;  Truax  v.  Eothschild,  171 
App.  Div.  509,  157  NYS  634;  Eich- 
ardson  v.  Ace.  Co.,  173  App.  Div.  882, 
157  NYS  930;,  Patten  v.  Harper's 
Weekly  Corp.,  93  Misc.  368,  168  NYS 
70;  Black  V.  Gibbs,  158  NYS  69. 
[a]  Affirmative  defenses  of  them- 
selTes  insuflcient,  but  which  repeat  the 
general  and  specific  denials,  are  not  de- 
murrable, the  plaintiff  should  move  to 
have  the  repetitions  stricken  out.  Van 
Tuyl  V.  Eobin,  80  Misc.  360,  142  NYS 
535. 

971-94  Judy  v.  Woods,  51  Ind.  App. 
325,  99  NE  792. 

971-95  School  Tp.  of  Eden  v.  Stev- 
ens, 158  la.  119,  138  NW  927;  More- 
ley  17.- Cole,  38  S.  D.  564,  162  NW  367. 
972-1  Harrell  v.  Neil,  56  Ind.  App. 
547,  105  NE  926;  Sharp  Lumb.  Co.  v. 
Ice  Co.,  42  Okl.  689,  142  P  1016;  Ed- 
dington  v.  Cement  Co.,  42  Utah  274, 
130   P   243. 

[a]  Where  facts  averred  entitle  plain- 
tiff to  an  Injunction,  a  demurrer  for 
failure  to  state  a  cause  of  action  will 
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be  overruled,  as  a  complaint  which  en- 
titles plaintiff  to  any  relief  is  sufS.- 
cient  as  against  demurrer.  Decker  v. 
Tohe,  179  Ind.  243,  100  NE  756. 
974-6  Zenor  v.  Pryor,  57  Ind.  App. 
222,  106  NE  746;  Tishbein  v.  Paine, 
52  Ind.  App.  441,  100  NE  766;  Mut. 
Life  I^s.  Co.  V.  Breland,  117  Miss.  479, 
78  S  362,  LEA1918D,  1009;  Tuomey 
V.  Walsh,  160  App.  Div.  795,  145  NYS 
722. 

[a]  "A  complaint  to  be  bad  on  de- 
murrer, must  be  wholly  insufficient;  if 
'  to  any  extent,  on  any  reasonable 
theory,  it  presents  facts  sufficient  to 
justify  a  recovery,  it  will  be  sus- 
tained, however  inartificially  the  facts 
may  be  stated."  Fairmont  Cement 
Stone  Mfg.  Co.  v.  Davison,  122  Minn. 
504,  142  NW  899,  AnnCasl914D,  945; 
Klemik  v.  Jewelry  Co.,  122  Minn.  380, 
142  NW  871.  The  rule  is  firmly  estab- 
lished that  every  reasonable  intend- 
ment will  be  indulged  in  favor  of 
a  pleading  to  which  a  general  demurrer 
is  urged  and  the  only  question  which 
will  be  considered  in  such  cases  is 
whether  any  cause  of  action  or  ground 
of  defense  is  disclosed  by  the  pleading. 
Hoechten  v.  Home  Co.  (Tex.  Civ.),  157 
SW  1191.  If  under  the  allegations 
plaintiff  may  prove  such  a  state  of 
facts  and  inferences  as  would  with- 
stand a  motion  for  nonsuit  the  com- 
plaint is  not  vulnerable  to  a  general 
demurrer.  Eddington  v.  Cement  Co.,  42 
Utah  274,  130  P  243. 
974-7  Klingman  v.  Gilbert,  90  Kan. 
545,  135  P  682;  Mut.  1,.  Ins.  Co.  v. 
Breland,  117  Miss.  |479,  78  S  362,  LEA 
1918D,  1009. 

974-8     Downer   v.    Tubbs,    152     Wis. 
177,  139  NW  820. 

974-9  Tuxworth  v.  Barber,  21  Ga. 
App.  748,  94  SE  1042. 
974-10  [a]  The  rule  in  regard  to 
replication  is  similar  to  that  in  re- 
gard to  the  plea  it  must,  answer  so 
much  of  the  plea  as  it  professes  to 
answer,  or  it  is  demurrable.  P.  v.  Gas 
&  Elect.  Co.,  260  111.  392,  103  NE  245. 
975-15  Neumann  v.  Moretti,  146  Cal. 
25,  79  P  510;  Cameron  v.  Bichmond 
(Cal.  App.),  183  P  604;  Sweet  v.  Land 
Co.,  29  Cal.  App.  Ill,  154  P  608;  Ir- 
wine  V.  Wood,  7  Colo.  477,  4  P  783; 
Oliver  v.  Denver,  13  Colo.  App.  345, 
57  P  729;  Jones  v.  Moss,  28  Ida.  245, 
153  P  249;  Moore-Mansfield  Const.  Co. 
V.  Indianapolis,  etc.  Co.,  179  Ind.  356, 


101  NE  296;  Howley  v.  Scott,  123 
Minn.  159,  143  NW  257;  Millerke  v. 
Reiley,  31  S.  D.  342,  141  NW  136. 

[a]  Under  a  general  demurrer,  in 
which  all  defendants  join,  the  com- 
plaint, if  good  as  to  one  defendant,  is 
good  as  against  all  of  them.  Coffee 
V.  Dorwart,  31  S.  D.  102,  139  NW  776. 
975-16  Wheeling  v.  Tel.  Co.  (W. 
Va.),  95  SE  653. 

976-20  Seymour  v.  Tract.  Co.,  281 
111.  84,  117  NE  729. 

976-23  Joseph  &  Bros.  Co.  v.  Realty 
Corp.,  166  NYS  506;  Thomas  Mfg.  Co. 
V.  Erlandson,  32  N.  D.  144,  155  NW 
652. 

978-32  Street  v.  Treadwell  (Ala.), 
82  S  28;  Williamson  v.  Cotton  Co. 
(Ga.),  91  SE  553;  Palito  v.  Eys.,  91 
Misc.  674,  155  NYS  926;  Pelipchyk  v. 
Borden  (Tex.  Civ.),  207  SW  177. 
979-34  [a]  The  court  is  without 
authority,  on  an  interlocutory  hearing 
before  the  appearance  term,  to  pass 
judgment  on  a  demurrer.  Baldwin  v. 
Hicks,  145  Ga.  199,  88  SE  923. 

[b]  In  equity. — Demurrer  of  some  de- 
fendants may  be  heard  before  the 
others  are  served.  Boswell  v.  Boswell, 
147  Ga.  734,  95  SE  247. 

979-36  Winders  v.  Southerland,  174 
N.  C.  235,  93  SE  726. 
979-37  See  J.  B.  B.  Coal  Co.  v.  Hal- 
bert,  169  Ky.  687,  184  SW  1116. 
979-41  Anderson  v.  Homd  Builders, 
,147  Ga.  104,  92  SE  934;  Vaughn  v. 
Bank,  20  Ga.  App.  725,  93  SE  228; 
Waterhouse  v.  Land  Co.,  139  La.  177, 
71  S  358. 

979-42  [a]  At  any  stage  of  the 
proceedings  a  general  demurrer,  well 
taken,  should  be  sustained.  Browns- 
ville V.  Tumlinson  (Tex.  Civ.),  179  SW 
1107. 

981-57  IT.  S.  V.  Forbes,  259  Fed.  585; 
Harter  v.  Morris  (Ind.  App.),  123  NB 
23;  Scottish  U.  &  N.  Ins.  Co.  v.  Lumb. 
Co.  (Miss.),  80  S  9;  Flaiz  v.  E.  Co., 
194  Mo.  App.  472,  184  SW  917;  Pat- 
terson V.  Morehead,  100  Neb.  760,  161 
NW  273;  Sammis  v.  Huntington,  104 
Misc.  7,  171  NYS  965;  McHenry  v. 
Tr.  Co.  (Tex.  Civ.),  206  SW  560; 
Pyle  V.  Park  (Tex.  Civ.),  196  SW  243. 
[a]  Statement  of  counsel  cannot  be 
considered.  Goldblatt  v.  Const.  Co.,  170 
NYS  54. 

982-58  Tatum  v.  S.  (Ga.  App.),  96 
SE  1046;  Acree  v.  Bandy,  20  Ga.  App. 
133,  92  SB  765;   Witkowsky  v.  Affeld, 
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283  111.  557,  119  NE  630;  GUchrist  v. 
Hatch,  183  Ind.  371,  106  NE  694,  Ann 
Casl917E,  1030;  Fall  River  v.  Pub.  S. 
Comrs.,  228  Mass.  575,  117  NE  915; 
Van  Tuyl  jl,  Sullivan,  173  App.  Div. 
391,  156  NTS  309;  Harbeck  v.  Har- 
beek,  87  Misc.  420,  149  NYS  791; 
Oklahoma  S.  &  D.  Co.  v.  American  B. 
Co.  (Okl.),  170  P  511. 
982-59  Kelly  v.  Loan  Assn.,  18  Ariz. 
218,  157  P  1018;  Cameron  v.  Richmond 
(Cal.  App.),  183  P  604;  Vivien  v.  Cor- 
bitt  (Del.),  r05  A  711;  Forbes  Pioneer 
Boat  Line  v.  'Board  of  Comrs.  (Fla.), 
82  S  346;  Pollard  v.  Blalock,  147  Ga. 
406,  94  SB  226;  Gaynor  v.  Village,  174 
App.  Div.  122,  160  NYS  978;  Tri- 
County  M.  Tel.  Co.  v.  Power  Co.  (S. 
D.);  167  NW  501.  See  Buchanan  v.  E. 
Co.  (Tex.  Civ.),  180  SW  625. 
982-61  Harton  v.  Belcher,  195  Ala. 
186,  70  S  141;  Colm  v.  Francis,  30 
Cal.  App.  742,  159  P  237;  Bloodworth 
V.  Lippincott  (Fla.),  82  S  827. 
982-62  Sammis  v.  Huntington,  104 
Misc.  7,  171  NYS  965;  Keefe  v.  Straus, 
91  Misc.  627,  156  NYS  530. 
983-63  Case  &  Co.  v.  E.  Co.  (la.), 
166   NW   465;    Owens  v.   Lumb.   Corp., 

108  S.  C.  258,  94  SE  16. 

983-65  Wadsworth  Red  Ash  Coal 
Co.  V.  Scott,  197  Ala.  361,  72  S  542; 
Bast  Chicago  v.  Iron  Co.,  183  Ind.  33, 
107  NE  274. 

983-67    Patterson   v.   Morehead,   106 

Neb.  760,  161  NW  273. 

983-68     Colm  v.  Francis,  30  Cal.  App. 

742,  159  P  237. 

983-72    Beverly  v.  Flesenthall  Bros., 

142  Ga.  834,  83  SE  942;   Merchants  & 

B.  F.  Underwriters  v.  Williams    (Tex. 

Civ.),  181  SW  859. 

984-77    Johnston   v.   Grioe,   272   Mo. 

423,  199  SW  409. 

984-79    Darcourt  v.  Brunet,  139  La. 

486,  71  S  776;   Gaynor  v.  VUlage,  174 

App.  Div.  122,  160  NYS  978. 

986-89    S.  V.  Pingley  (W.  Va.),  100 

§E  216. 

986-92    Security  Ins.  Co.  v.  Jaggers, 

120  Ark.  472,  179  SW  1008. 

986-93    Caldwell  v.  Mountain  Home, 

29  Ida.  13,  156  P  909. 

986-94    Price  v.  Solberg,  269  HI.  459, 

109  NE  1024. 

987-97  See  Price  v.  Solberg,  269  HI. 
459,  109  NE  1024. 

987-98  Southern  Surety  Co.  v.  By. 
Co.  (la.),  174  NW  329. 


987-3  See  J.  B.  B.  Coal  Co.  v.  Hal- 
;bert,  169  Ky.  687,  184  SW  1116. 

[a]  If  the  court  refuses  to  rule  on  a 
general  demurrer  which  is  well  taken, 
the  case  on  appeal  will  be  reversed  for 
fundamental  error.  Brownsville  v. 
Tumlinson    (Tex.   Civ.),   179   SW   1107. 

[b]  Demurrer  raises  a  question  of  law 
for  the  court  to  decide.  Cumbie  v.  R. 
Co.,  105  Ark.  406,  151  SW  237. 
987-5  Texas  Auto  Supply  Co.  v.  Mag- 
nolia P.  Co.  (Tex.  Civ.),  211  SW  629. 
987-6  [a]  It  will  be  presumed  de- 
murrer was  overruled  where  record 
fails  to  show  any  ruling.  Stonegap 
Colliery  Co.  v.  Hamilton,  119  Va.  271, 
89  SE  305. 

988-7     Taishoff  v.   Elkena,   171   App. 
Div.  288,  157  NYS  98;   Williamsburgh 
City   F.   Ins.    Co.   v.    Lichtenstein,    98 
Misc.   342,  164  NYS  346. 
988-11     Bank  of  Norwood    v.    Chap- 
man, 19  Ga;  App.  709,  92  SE  225. 
988-13     [a]     Judgment  should  do  no 
more   than   adjudicate    that    the    com- 
plaint does  not  state  a  cause  of  action, 
and  that  the  plaintiff  has  no  right  to 
sue,  where  no  answer  filed  and  no  facti 
are  admitted.     Cavenaugh    v.    Jarman, 
164  N.  C.  372,  79  SE  673. 
988-17     Carpenter  v.  Norlander,  191 
111.  App.  340. 

989-18    Pitzel  v.  Brew.  Co.,  20  Cal. 
App.    737,   130    P    705,    706;    Vaden  v. 
Buck  (Tex.  Civ.),  184  SW  318. 
989-20     S.  V.  B.  &  G.  Co.,  122  Ark. 
151,  182  SW  555. 

989-21  Davant  v.  Weeks  (Fla.),  82 
S  807. 

989-26  Armstrong  v.  E.  Co.,  162  Ky. 
539,  172  SW  947;  Norris  v.  Burnett, 
108  Miss.  378,  66  S  748;  Cabell  v.  Me- 
Lish  (Okl.),  160  P  592. 

[a]  Judgment  should  not  be  upon  the 
merits  where  the  complaint  is  held  de- 
murrable because  of  failure  to  plead 
necessary  facts  which  could  be  sup- 
plied by  amendment,  when  plaintfiDE 
fails  to  file  an  amended  complaint. 
PoUak  17.  Mfg.  Co.,  81  Misc.  216,  142 
NYS  495. 

[b]  In  New  York,  the  order  sustain- 
ing demurrer  should  provide  for  final 
judgment  on  defendant's  default.  Tais- 
hoff V.  Elkena,  171  App.  Div.  288,  157 
NYS  98. 

990-30  Clark  v.  Ganson,  144  Ga.  544, 
87  SE  670;  Babb  v.  Live  Stock  Co.,  17 
Ga.  App.  384,  87  SB  159. 
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991-32     Campbell  V.  Feitilizer  Co.,  19 

Ga.  App.  71,  90  SE  982. 

991-33     Clark  v.  Ganson,  144  Ga.  544, 

87    SB   670;    Nash   v.  Electric   Co.,   19 

Ga.  App.  176,  91  SE  240;  Knight  v.  E. 

Co.,  18  Ga.  App.  539,  90  SB  81. 

991-34    Driskal  v.  Ins.  Co.,  144  Ga. 

534,  87  SE  668. 

991-38     [a]  Where  no  cause  of  action 

is   stated   an    erroneous   overruling  „of 

demurrer    renders   further    proceedings 

nugatory.    Sugar   Valley  v.  Mills,   146 

Ga.   210,   91    SE   17;   Bremen  Foundry 

&  M.  Wks.  V.  MeLendon,  19  Ga.  App. 

650,  91  SE  1049;  Hilton  v.  Taylor,  18 

Ga.  App.  647,  90  SB  223. 

991-39     Skinner  v.  Schwab,  188  App. 

Div.  457,  177  NYS  143. 

991-41     See  C.  v.  Maron,  250  Pa.  477, 

96  A  1089. 

991-42     La  Monte  v.  Kent,  163   111. 

App.  1. 

[a]  On  overruling  pladntifi's  demurrer 
to  defendant's  plea  of  limitation,  judg- 
ment may  be  entered  for  defendant 
when  plaintiff  elects  to  stand  on  the 
demurrer.  Wende  v.  Ey.  Co.,  271  111. 
437,  111  NE  275. 

[b]  In  Kentucky,  where  a  demurrer 
to  an  answer  was  overruled  on  Feb. 
20,  1909,  and  the  case  stood  without 
any  preparation  by  the  defendant  until 
Feb.  5,  1910,  when  the  court  finally 
dismissed  the  action,  and  the  plaintiff 
had  never  filed,  nor  offered  to  file  a 
reply,  the  rendition  of  the  judgment  ot 
dismissal  held  to  be  a  clerical  mis- 
prision, which  under  §763,  Civ.  Code, 
the  court  of  appeals  could  not  review, 
the  plaintiff  having  made  no  motion  in 
the  lower  court  to  vacate  the  judg- 
ment. C.  V.  Ins.  Co.,  149  Ky.  671,  149 
SW  ^21. 

993-52     [a]     Overruling  a  demurrer 

to  a  plea  establishes  its  averments  as 

basis    for    issues    of    fact.      Donahoo 

Horse  &  Mule  Co.  «.  Durick,  193  Ala. 

456,  69  S  545. 

994-58    See    Stubblefield    v.    Surety 

Co.,  193  111.  App.  556. 

994-59    Viall  v.  Mfg.  Co.,  90  Conn. 

694,  98  A  329. 

[a]    The  ruling  on  demurrer    is    res 

adjudlcata,  and  matter  stricken  cannot 

'be  reinstated  in  different  form,     Babb 

&   Norton  v.  Live   Stock  Co.,  17   6a. 

App.  384,  87  SE  159. 

994-61    Union  S.  Bank  v.  Woodside 

(Okl.),  178  P  109. 


995-68  Carlin  v.  Chicago,  177  III 
App.  89;  Buffalo  Center  Land  &  Inv. 
Co.  V.  Swigart,  176  la.  422,  156  NW 
701;  Lanz  v.  Schumann  (la.),  154  NW 
911. 

996-74  Erratum.  —  The  cross-refer- 
ence should  be  to  the  title  "Ees  Judi- 
cata. ' ' 

996-75  Strouts  v.  Mach.  Co.,  224 
Fed.  1016;  Anderson  v.  Home  Builders, 
147  Ga.  104,  92  SE  934;  Berry  v. 
Turner,  279  111.  338,  116  NE  633;  Cor- 
bett  V.  Gallagher,  225  Mass.  480,  114 
NE  751. 

996-79  Consolidated  C.  Co.  v.  Mc- 
Connell  (Cal.  App.),  180  P  842;  Gold- 
farb  V.  Cohen,  92  Conn.  277,  102  A  649; 
Continental  Trust  Co.  v.  Befrigerating 
&  H.  Co.,  120  Md.  450,  87  A  947; 
Yeatou  v.  Barnhart,  78  Or.  249,  152 
P  11,92;  White  v.  Hall.  91  Vt.  57,  99 
A  274. 

997-80  Hodges  v.  E.  Co.  (CCA),  257 
Fed.  494;  Goldfarb  v.  Cohen,  92  Conn. 
277,  102  A  649;  John  Eeis  Co.  v.  Zim- 
merli,  155  App.  Div.  260,  140  NYS  3; 
White  V.  Hall,  91  Vt.  57,  99    .^  274. 

[a]  Order  of  amendment.  —  A  trial 
judge  may,  in  an  order  sustaining  a 
demurrer,  provide  that  the  plaintiff 
have  an  opportunity  to  amend  his 
petition  so  as  to  meet  the  grounds  of 
demurrer.  Olds  Motor  Works  v.  Oak- 
land Co.,  140  Ga.  400,  78  SB  902. 

[b]  If  defect  easily  remedied,  it  is 
error  for  the  court  to  sustain  demur- 
rer, without  leave  to  amend.  James 
f.  Min.  Co,  35  Cal.  App.  778,  171  P 
117. 

998-81  Pike  v.  Zadig,  171  Cal.  273, 
152  P  923. 

[a]  Statutory  prerequisites  to  plead- 
ing over  may  be  waived.  Levy  Jones 
Co.  V.  Orlansky,  111  Miss.  331,  71  S 
571. 

[b]  Imposing  terms. — The  court  has 
authority  to  name  the  conditions  on 
which  it  will  allow  a  party  to  plead 
over.  Schwartz  v.  Williams,  163  App. 
Div.  302,  137  NYS  1048. 

998-82  BrocWehurst  &  Potter  Co.  v. 
Marsch,  225  Mass.  3,  113  NE  646;  Pet- 
erson V.  Swanson  (N.  D.),  167  NW  389. 
999-83  James  v.  Min.  Co.,  35  Cal. 
App.  778,  171  P  117. 
[a]  If  amendment  possible,  court 
must  allow  it,  notwithstanding,  two  de- 
murrers have  been  sustained  previous- 
ly, Hamer  v.  Ellis  (Cal,  App.),  180  P 
30. 
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999-85  Hamilton  Trust  Co.  v.  Shev- 
lin,  156  App.  Div.  307,  141  NYS  232. 
1000-86  Berry  v.  Turner,  279  III. 
338,  116  NE  633. 

1000-93  [a]  Where  a  demurrer  pre- 
senting two  grounds  was  sustained  but 
it  does  not  appear  whether  it  was  sus- 
tained on  both  grounds,  the  plaintiff  is 
not  precluded  from  making  substan- 
tially the  same  allegations  in  his 
amended  complaint  nor  from  maintain- 
ing that  they  state  a  cause  of  action. 
Tuthill  V.  Forbes,  164  App.  Div.  728, 
150  NYS  387. 

1000-94  Babb  &  Norton  v.  Live 
Stock  Co.,  17  Ga.  App.  384,  87  SB 
159. 

1001-95  [a]  Where  plaintiffs 
amendment  set  up  a  new  cause  of 
action  then  barred,  on  overruling  plain- 
tiff's demurrer  to  defendant's  plea  of 
limitation,  the  court  should  not  arbi- 
trarily restore  plaintiff's  superseded 
complaint  after  plaintiff  has  declined 
to  amend  further.  Wende  v.  Ey.  Co., 
271  111.  437,  111  NE  275. 
1001-96  Goldfarb  v.  Cohen,  92  Conn. 
277,  102  A  649. 

1001-98  Hull  V.  Hull,  225  N.  Y.  342, 
122  NE  252. 

1002-2  Goldfarb  v.  Cohen,  92  Conn. 
277,  102  A  649;  Kearnes  v.  Gray,  173 
N.  C.  555,  92  SE  606;  Snider  v.  Coch- 
ran, 80  W.  Va.  252,  92  SB  347. 
[a]  In  an  action  of  mandamus  re- 
spondant  may  plead  to  the  merits, 
after  demurrer  is  overruled.  Flanigan 
V.  Burritt,  41  Nev.  504,  173  P  352. 
1005-12  S.  V.  Pugh,  14  Ala.  App. 
585.  70  S  973. 

1005-14  Sogn  V.  Koetzle,  38  S.  D. 
99,  160  NW  520. 

1006-15  Sweet  v.  Barnard  (Colo.), 
182  P  22;  Board  of  Comrs.  v.  Colorado 
Springs  (Colo.),  180  P  301;  McGovern 
V.  Chicago,  281  111.  264,  118  NE  3; 
Checkly  v.  Joseph  Lay  Co.,  171  111. 
App.  252;  Grand  Trunk  W.  E.  Co.  v. 
Trust  Co.  (Ind.  App.),  115  NE  685; 
Wheeler  v.  Schilder  (la.),  167  NW  534; 
Birkhimer  v.  City  (Mo.  App.),  200  SW 
298;  Weston  v.  Bank  (Mo.  App.),  192 
SW  126;  Watkins  Medical  Co.  v.  Hol- 
loway  (Mo.  App.),  isi  SW  602;  Genho 
V.  Jackson,  99  Neb.  1,  154  NW  834; 
Hoffman  v.  Pettaway  (Okl.),  175  P 
745;  Campbell  v.  Thornburgh  (Okl.), 
154  P  574;  Guess  v.  Eeed  (Okl.),  152 
P  399. 


[a]  Defects  in  form  were  waived  or 
cured  at  common  law.  Grover  Irr.  & 
L.  Co.  V.  E.  &  Irr.  Co.,  21  Wyo.  204, 
131  P  43. 

1007-16  Eosenbacher  v.  Jilartin,  170 
N.  C.  236,  86  SE  785. 

1008-20  S.  V.  Martin  (Okl.),  162  P 
1088. 

1008-22  Grover  Irr.  &  Land  Co.  v. 
E.  &  Irr.  Co.,  21  Wyo.  204,  131  P  43. 
1008-23  iSligo  Furnace  Co.  v.  Dal- 
ton  (CCA),  265  Fed.  532;  Board  of  Di- 
rectors V.  Dunbar,  107  Ark.  285,  155  SW 
96;  S.  V.  Hubbard,  199  Mo.  App.  137, 
203  SW  250;  Simmons  v.  Grocery  Co. 
(Okl.),  173  P  217. 

[a]  The  objection  that  the  petition 
fails  to  state  a  good  cause  of  action  is 
one  that  is  not  waived  by  failure  to 
demur  or  by  answering  over  after  de- 
murrer filed  and  overruled,  unless  the 
defect  be  aided  or  cured  by  the  an- 
swer or  the  subsequent  proceedings. 
Grover  Irr.  &  Land  Co.  v.  E.  &  Irr. 
Co.,  21  Wyo.  204,  131  P  43. 

1009-30  Carter  v.  Canty,  28  Cal. 
App.  323,  152  P  312;  Farrer  v.  Ed- 
wards, 144  Ga.  553,  87  SE  777;  Mon- 
ahan  v.  Coal  Co.,  193  111.  App.  308, 
Swanson  v.  Eose,  193  111.  App.  293; 
Tobin  V.  Tel.  Co.  (Mo.),  199  SW  952; 
Simmons  v.  Grocery  Co.  (Okl.),  173  P 
217. 

[a]  The  filing  of  an  amendment  to 
meet  a  ruling  sustaining  a  demurrer 
is  a  waiver  by  the  amending  party 
of  his  right  to  except  to  the  order  re- 
quiring the  amendment  to  be  made. 
Daniel  v.  Browder-Manget  Co.,  13  Ga. 
App.  392,  79  SE  237. 
1010-35  Przykopenski  v.  Min.  Co., 
270  111.  275,  110  NE  336. 
1010-37  Gates  v.  Miles  (Okl.),  169 
P  888. 

1011-40  Brandon  v.  Bank,  186  Ala. 
519,  65  S  341;  Harbottle  v.  Coke  Co., 
134  Ark.  254,  203  SW  1044. 
1011-41  Harris  Transfer  Co.  v. 
Moor,  10  Ala.  App.  469,  65  S  416; 
Tex.  A.  S.  Co.  V.  P.  Co.  (Tex.  Civ.), 
211  SW  -829;  Shumaker  v.  Byrd  (Tex. 
Civ.),  203  SW  461;  Hooker,  etc.  Co.  *. 
Hooker,  88  Vt.  335,  92  A  443. 
1011-43  Stianson  v.  Stianson  (S.  D.), 
167  NW  237. 

1011-44  Wyatt  v.  Bank  (S.  D.),  166 
NW  423. 

1012-53  Wheeler  v.  Schilder  (la.), 
167  NW  534, 
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1012-54  See  Stubblefield  v.  Surety 
Co.,  193  111.  App.  556. 
1013-62  Majestic  Life  Ins.  Co.  «. 
Tuttle,  58  Ind.  App.  98,  107  NE  22. 
1013-63  IT.  S.  V.  Surety  Co.,  226 
Fed.  653,  141  CCA  409;  Moore  v.  Whit- 
mire,  189  Ala.  615,  66  S  601;  Boxell 
V.  Bank,  184  Ind.  631,  112  NE  3. 
1014-65  Miller  v.  Ins.  Co.,  264  111. 
380,  106  NB  203;  Gulf,  C.  &  S.  F. 
R.  Co.  V.  Beasley  (Okl.),  168  P  200. 
1014-74  [a]  Harmless  error. — ^Where 
it  does  not  appear  that  the  failure  to 
sustain  a  demurrer  on  the  ground  of 
uncertainty  resulted  in  any  substantial 
injury  or  disadvantage  to  defendant, 
after  judgment  rendered,  the  error,  if 
any,  in  overruling  the  demurrer  is 
harmless.  Widemann  Co.  v.  Digges,  21 
Cal.  App.  342,  131  P  882. 
1015-78  Weinstein  v.  Bank  (Ala.), 
75  S  397;  Laraway  v.  Croft  Lumb.  Co., 
75  W.  Va.  510,  84  SE  333. 
1016-91  Hendrickson  v.  Oil  Co.,  126 
Md.  577,  95  A  153.  See  Woods  v.  F. 
Co.,  102  S.  C,  442,  86  SE  817.  See  also 
2  Standard  Peoc.  174. 
1017-02  Wise  v.  Spears  (Ala.),  76 
S  869;  S.  V.  S.  ^  G.  Co.,  122  Ark.  151, 
182  SW  555;  Comic  v.  Stewart  <Oal.), 
176  P  164;  Schutzler  v.  Pub.  Co.,  88 
Wash.  236,  152  P  1018.  See  Pressler 
V.  Pressler  (Md.),  106  A  686,  also  the 
title  "Indlctmeut  and  Information," 
and  2  Standard  Peoo.  174,  n.  70  and 
supplement  thereto. 

1018-93  Rice  v.  Friend  Bros.  Co., 
179  la.  355,  161  NW  310. 
[a]  A  demurrer,  not  waived  by  plead- 
ing over,  preserves  itself  for  review 
without  Ihe  aid  of  a  bill  of  exceptions 
or  motion  for  new  trial.  S.  v.  Bank, 
266  Mo.  423,  181  SW  998. 
1018-96  Contra,  Stonegap  Colliery 
Co.  V.  Hamilton,  119  Va.  271,  89  SE 
305. 

1018-97  Anthony  v.  Lumb.  Co.,  21 
Ga.  App.  412,  94  SE  634;  Skeel  v. 
Prest-0-Lite  Co.  (Ind.  App.),  118  NE 
601. 

1019-1  [a]  In  Indiana,  by  statute 
the  particular  objection  must  be  poin'^ed 
out  by  appended  memorandum,  or  the 
ruling  of  the  court  is  not  saved  for  re- 
view. Hedekin  Land  &  Imp.  Co.  v. 
Campbell,  184  Ind.  643,  112  NE  97; 
Boxell  V.  Bank,  184  Ind.  631,  112 
NE  3. 

1019-2  Macke  v.  Macke  (Ala.),  76 
S  26. 


[a]  Bullng  on  demurrer  not  review- 
able when  pleadings  are  not  set  out  in 
the  abstract.  Swanson  v.  Rose,  193 
m.  App.  293. 

1019-3  Dahm  v.  O'Connell,  179  App. 
Div.  363,  166  NYS  450;  Palito  v.  New 
York  State  Bys.,  91  Misc.  674,  155 
NYS  926. 

1019-5  Kips  Bay  Brewing  &  M.  Co, 
V.  Tooker  P.  Co.,  178  NYS  113. 


DEMUBEBB  TO  EVIDENCB 
2-1    Stewart  Bros.  v.  Ransom   (Ala.), 
76  S  70. 

3-2  Lamport  v.  Assur.  Corp.,  272  Mo. 
19,  197  SW  95;  Hanser  v.  Bieber,  271 
Mo.  326,  197  SW  68;  Wolonter  v.  Cas. 
Co.  (Va.),  101  SE  58. 
4-6  Smitheman  v.  V.  S.,  48  Ct.  CI. 
449;  Sartain  v.  Walker  (Okl.),  159  P 
1096. 

5-7  Smitheman  v.  U.  S.,  48  Ct.  01. 
(TJ.  ,S.)  449;  Mobile  L.  &  E.  Co.  v. 
Portiss,  195  Ala.  320,  70  S  136;  King 
V.  Cox,  126  Tenn.  553,  151  SW  58; 
Combination  Fountain  Co.  v.  Rogers 
(Tex.  Civ.),  186  SW  407;  Ward  V. 
Walker  (Tex.  Civ.),  159  SW  320. 
5-10  Smitheman  v.  U.  8.,  48  Ct.  01. 
449;  Mobile  L.  &  R.  Co.  v.  Portiss, 
195  Ala.  320,  70  S  136;  Anderson  v. 
Wicklifle  (Cal.),  172  P  381;  Walton 
L.  &  T.  Co.  V.  R.  Co.,  72  Fla.  66,  72  S 
485;  Mentze  v.  Rice,  102  Kan.  855,  172 
P  516;  McGrath  v.  Peterson,  127  Md. 
412,  96  A  551;  Murrell  v.  E. 
Co.  (Mo.),  213  SW  964;  Bingaman 
V.  Hannah,  270  Mo.  611,  194  SW  276; 
Hendrix  v.  E.  Co.  (Mo.),  193  SW  812; 
Gerardi  v.  Gardner,  265  Mo.  538,  164 
SW  568;  Peak  v.  Taubman,  251  Mo. 
390,  158  SW  656;  Parker-Washington 
Co.  V.  Dennison,  249  Mo.  449,  155  8W 
797;  Boyee  v.  Wheeler,  197  Mo.  App. 
295,  195  SW  84;  Jetter  v.  R.  Co.  (Mo. 
App.),  193  SW  956;  Dawson  v.  R.  Co., 
197  Mo.  App.  169,  193  SW  43;  Lebrecht 
V.  Miller  (Mo.  App.),  192  SW  1050; 
Solomon  v.  Duncan,  194  Mo.  App.  517, 
185  SW  1141;  Marshall  v.  Rys.  Co. 
(Mo.  App.),  184  SW  159;  Berlin  v.  Oil 
Co.  (Mo.  App.),  182  SW  1013;  Green- 
stein  V.  Christopher,  etc.  Co.  (Mo. 
App.),  178  SW  1179;  Maloney  v.  Rys. 
Co.,  183  Mo.  App.  292,  167  SW  471; 
Monk  V.  R.  Co.,  166  Mo.  App.  692,  150 
SW  1083,  1087;  S.  v.  Ogden,  20  N.  M. 
636,  161  P  758;  Davis  v.  Ball  (Okl.), 
185  P  105;  Helm  v.  Miekleson 
(Okl.),   170  P  704;   Sartin  v.   Walker 
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(Okl.),  159  P  1096;  Midland  Valley  R. 
Co.  17.  Ogden  (Okl.),  159  P  256;  Mar- 
shall Mfg.  Co.  V.  Diekerson,  55  Okl. 
188,  155  P  224;  Eose  v.  Groc.  Co.,  54 
Okl.  566,  154  P  531;  Rogers  Lumb.  Co. 
V.  Lumb.  Co.,  52  Okl.  387,  153  P  150; 
Midland  Valley  E.  Co.  v.  Larson,  41 
Okl.  360,  138  P  173;  Cameron  &  Co.  v. 
Henderson,  40  Okl.  648,  140  P  404; 
Crow  V.  Crow,  40  Okl.  455,  139  P  122; 
Anthony  v.  Bliss,  39  Okl.  237,  134  P 
1122;  Lyon  v.  Lyon,  39  Okl.  Ill,  134  P 
650;  Combination  Fountain  Co.  v.  Eog- 
ers  (Tex.  Civ.),  186  SW  407;  Ward  v. 
Walker  (Tex.  Civ.),  159  SW  320;  Ches- 
apeake &  O.  E.  Co.  V.  Bk.,  122  Va.  471, 
95  SE  454;  Wood  v.  Phillips,  117  Va. 
878,  86  SE  101;  Buck  v.  C,  116  Va. 
1031,  83  SE  390;  Newberry  v.  Watts, 
116  Va.  730,  82  SE  703;  Hiek's  Eepre- 
sentative  v.  Eomaine,  116  Va.  401,  82 
SE  71;  White  v.  Ins.  Co.,  115  Va.  305, 
78  SE  582;  Gregg  v.  Morgantown,  77 
W.  Va.  171,  87  SE  77. 
7-11  Knoche  v.  Pratt,  194  Mo.  App. 
300,  187  SW  578;  Maloney  v.  Eys.  Co., 
183  Mo.  App.  292,  167  SW  471;  Mar- 
shall Mfg.  Co.  V.  Diekerson,  55  Okl. 
188,  155  P  224;  Eose  v.  Groc.  Co.,  54 
Okl.  566,  154  P  531;  Lyon  v.  Lyon,  39 
Okl.  Ill,  134  P  650;  Lavenstein  Bros. 
V.  Ins.  Co.  (Va.),  99  SE  579;  Norfolk 
&  W.  Ey.  Co.  V.  Maeh  (Va.),  97  SE 
776;  Chesapeake  &  O.  E.  Co.  v.  Bk., 
122  Va.  471,  95  SE  454;  Wood  v. 
Phillips,  117  Va.  878,  86  SE  101. 
10-13  Beach  v.  Eureka  T.  Co.,  135 
Ark.  542,  203  SW  834;  Bennett  v.  Oil 
Co.,  132  Ark.  381,  200  SW  993;  Mayer 
V.  Anderson  (Cal.  App.),  173  P  174; 
Mentze  v.  Eice,  102  Kan.  855,  172  P 
516;  Mottin  i>.  Bd.  of  Comrs.,  89  Kan. 
742,  133  P  165;  Gilleland  v.  E.  Co. 
(Mo.  App.),  203  SW  626;  Morgan  v. 
Zinc  Co.,  199  Mo.  App.  26,  199  SW 
590;  McCullen  v.  Amusement  Co.,  198 
Mo.  App.  130,  199  SW  439;  Boucher 
V.  Ey.  Co.  (Mo.  App.),  199  SW  742; 
Burton  v.  Pryor  (Mo.  App.),  198  SW 
1117;  Dority  v.  B.  Co.,  188  Mo.  App. 
365,  174  SW  209;  Marshall  Mfg.  Co. 
V.  Diekerson,  55  Okl.  188,  155  P  224; 
Eose  V.  Grocery  Co.,  54  Okl.  566,  154 
P  531;  Moss  V.  Hunt,  40  Okl.  20,  135 
P  282. 

Ta]    Credibility  of  witnesses  cannot  be 
considered  by  court.     Terry  v.  Gravel 
Co.,  93  Kan.  125,  143  P  485. 
11-14    Mottin  V.  Board  of  Comrs.,  89 


Kan.  742,  133  P  165;  Osborn  v.  E.  Co., 
179  Mo.  App.  245,  166  SW  1118. 
11-15  WUliams  v.  E.  Co.,  257  Mo. 
87,  167  SW  788,  52  LEA  (NS)  443; 
Gilleland  v.  E.  Co.  (Mo.  App.),  203 
SW  626;  Nufer  v.  E.  Co.  (Mo.  App.), 
182  SW  792;  Ferguson  v.  Const.  Co., 
171  NYS  315;  Virginian  E.  Co.  ■;;.  Bell, 
118  Va.  492,  87  SE  570;  Hick's  Admx. 
V.  Eomaine,  116  Va.  401,  82  SE  71. 
12-20  Eeiniger  v.  Piercy,  77  W.  Va. 
62,  86  SE  926. 

12-21  Eeiniger  v.  Piercy,  77  W.  Va. 
62,  86  SE  926. 

12-22  McCray  v.  Sharpe,  188  Ala. 
375,  66  S  441;  Scales  v.  Iron  Co.,  173 
Ala.  639,  55  S  821. 

14-37  Files  v.  S.  (Okl.  Cr.),  182  P 
911.  See  Davis  v.  S.  (Okl.  Cr.),  182 
P  908. 

14-32  Ashley  v.  Lumber  Co.,  79  W. 
Va.  726,  91  SE  813. 

14-33  Cooper  v.  E.  Co.  (Va.),  99  SE 
606;  Ashley  v.  Lumber  Co.,  79  W.  Va. 
726,  91  SE  813. 

15-34    Newberry   •».    Wat.ts,    116    Va. 
730,    82    SE   703.     See   MeMenamin   v. 
Ey.  Co.,  115  Va.  822,  80  SE  596. 
15-36     Eussell  v.  Considine,  101  Kan. 
631,  168  P  1095. 

15-38  Ashley  v.  Lumb.  Co.,  79  W. 
Va.  726,  91  SE  818. 
16-40  Walton  L.  &  T.  Co,  v.  E.  Co., 
72  Pla.  66,  72  S  485. 
17-47  Smitheman  v.  U.  S.,  48  Ct.  CI. 
(IT.  S.)  449;  King  v.  Cox,  126  Tefln. 
553,  151   SW  58. 

17-49  [a]  Joinder  cannot  be  com- 
pelled unless  an  express  admission  of 
all  the  facts  are  made  by  the  defend- 
ant. Smitheman  v.  V.  S.,  48  Ct.  CI.  (U. 
S.)  449. 

19-54  Lewis  v.  Harvey,  101  Kan. 
673,  168  P  856;  Matassarin  v.  Light 
Co.,  100  Kan.  119,  163  P  796;  Mary- 
laifd  C.  Co.  v:  Cherryvale,  etc.  Co.,  99 
Kan.  563,  162  P  313,  LEA1917C,  487; 
Wagner  v.  Wagner  (Mo.),  204  SW 
390;  Jetter  v.  E.  Co.  (Mo.  App.),  193 
SW  956;  Eawlings  v.  Ufer  (Okl.),  161 
P  183;  Sartain  v.  Walker  (Okl.),  159 
P   1096. 

19-55  Clark  v.  Long  (Mo.  App.),  196 
SW  409;  Woehner  v.  Casket, Co.  (Mo. 
App.),  196  SW  381;  Barton  v.  E.  Co. 
(Mo.  App.),  196  SW  379;  Emmert  v. 
Amusement  Co.  (Mo.  App.),  193  SW 
909. 

[a]  The  aspect  of  the  evidence  most 
favorable  to  the  pleaded  cause  will  be 
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considered  by  the  court.  Cornett  v. 
B.  Co.,  184  Mo.  App.  463,  171  SW  15. 
[b]  Klght  to  proceed  under  state  acts. 
A  demurrer  to  the  evidence  is  sufficient, 
in  a  personal  injury  ease  against  rail- 
road, to  raise  the  objection  that  no 
action  can  be  maintained  under  state 
law  where  the  Tederal  Employers'  Li- 
ability Act  is  involved.  Moliter  v. 
R.  Co.,  180  Mo.  App.  84,  168  SW  250. 
19-56  Sucrerie  Central  Coloso  De 
Porto  Rico  V.  Fajardo,  248  Fed.  432,  160 
CCA  442;  Boston  Elevated  Ry.  Co.  v. 
Teele,  248  Fed.  424,  160  CCA  434; 
Roberts  v.  Gfoeery  Co.  (Ark.),  206  SW 
151;  Haney  v.  Haney,  132  Ark.  166, 
200  SW  788;  Schump  Land  Co.  v. 
Probst,  92  Kan.  103,  139  P  1024;  Brown 
V.  Cruse,  90  Kan.  306,  133  P  865; 
Hawkins  v.  R.  Co.,  180  Ky.  295,  202 
SW  632;  Holtzclaw  v.  Spears,  178  Ky. 
833,  200  SW  7;  Malott  v.  Harvey,  199 
Mo.  App.  615,  204  SW  940;  Patten  v. 
MUler,  199  Mo.  App.  287,  202  SW  417; 
Kendriek  v.  Harris,  171  Mo.  App.  208, 
156  SW  490;  Hesse  v.  Gude  Bros.- 
Kieffer  Co.,  170  NYS  211;  Fuss  v.  Co- 
cannouer  (Okl.),  172  P  1077;  Farmers 
Bank  v.  Jordon  (Okl.),  160  P  53;  Gor- 
don &  Co.  V.  Trading  Co.,  36  Okl.  163, 
128  P  1082;  New  York  Ins.  Co.  v. 
Wright  (Okl.),  169  P  54;  Kabler's 
Admr.  v.  R.  Co.,  121  Va.  90,  92  SB  815; 
Chafiu  V.  Ry.  Co.,  80  W.  Va.  703,  93 
8E  822. 

20-57  Citizens'  St.  Bank  v.  Johnson 
County,  182  Ky.  531,  207  SW  8;  Ber- 
lin V.  Oil  Co.  (Mo.  App.),  182  SW 
1013;  Durant  v.  Allen  (Okl.),  168  P 
205. 

20-58  Norman  v.  E.  Co.,  101  Kan. 
678,  168  P  830;  Chesapeake  &  O.  B. 
Co.  V.  Rosskamp,  179  Ky.  175,  200  SW 
496;  Longnecker  v.  Longnecker,  90 
Neb.  784,  134  NW  926;  Petroleum  I. 
Wks.  Co.  V.  Bullington  (Okl.),  161  P 
538;  Sims  v.  Hedges,  32  Okl.  683,  123 
P  155. 

20-60  Postal  T.  C.  Co.  v.  Darrow, 
250  Fed.  581,  162  CCA  597;  Franks 
V.  Theodore  Heck  &  Co.,  179  Ky.  276, 
200  SW  469;  Euclid  Arcade  Bldg.  Co. 
V.  Stahl  Co.  (Ohio),  121  NE  820;  Mod- 
ern Order  of  Praetorians  v.  Davidson 
(Tex.  Civ.),  203  SW  379. 
20-61  McKinney  v.  Laundry  Co.,  198 
Mo.  App.  386,  200  SW  114. 
20-63  Morgan  v.  Kankey,  133  Ark. 
599,  202  SW  844;  Jones  v.  E.  Co.  (Mo. 
App.),  202  SW  433;  Beekerman  v.  Jew- 


elry  Co.,  175  Mo.  App.  279,  157  SW 
855;  CoUers  P.  Sup.  Co.  v.  Davidson, 
170  NTS  938;  Davis  v.  Ball  (Okl.),  185 
P  105;  Ft.  Smith,  etc.  B.  Co.  v.  Knott 
(Okl.),  159  P  847;  Bogers  Lumb.  Co. 
V.  Lumb.  Co.,  52  Okl.  387,  153  P  150; 
Chattanooga  Station  Co.  v.  Harper,  138* 
Tenn.  562,  199  SW  394;  Parrish  &  Co. 
V.  Pulley  (Va.),  101  SE  236. 
[a]  Admission  and  tender  of  partial 
liability,  precludes  defendant  from  urg- 
ing a  demurrer  to  evidence.  Tiffany  v. 
Queen  Ins.  Co.,  199  Mo.  App.  36,  2O0 
SW   728. 

21-64  Postal  T.-C.  Co.  v.  Darrow, 
250  Fed.  581,  162  CCA  597;  Standard 
Oil  Co.  V.  Sutherland,  247  Fed.  309,  159 
CCA  403;  Salt  Lake  &  U.  B.  Co.  v. 
Trumbull,  246  Fed.  806,  159  CCA  108; 
Morris  v.  Baymond,  132  Ark.  449  201 
SW  116;  Bennett  v.  Oil  Co.,  132  Ark. 
381,  200  SW  993;  Feighley  v.  Milling 
Co.;  100  Kan.  430,  165  P  276;  Barnes 
V.  C,  179  Ky.  725,  201  SW  318; 
Pulaski  Stave  Co.  v.  Sale,  179  Ky.  638, 
201  SW  12;  Mayor  v.  Bassett,  132  Md. 
427,  104  A  39;  Link  v.  Hamlin,  270 
Mo.  319,  193  SW  587;  Brown  v.  Lumb. 
Co.  (Mo.  App.),  209  SW  310;  Pringle 
V.  Quarry  Co.  (Mo.  App.),  199  SW  561; 
Dawson  v.  E.  Co.,  197  Mo.  App.  169, 
193  SW  43;  Schweinler  v.  Earl,  183 
App.  Div.  673,  171  NYS  866;  Ferguson 
V.  Const.  Co.,  171  NYS  315;  Hesse  v. 
Gude  Bros.-KieflPer  Co.,  170  NYS  211; 
Baker-Hanna-Blake  Co.  v.  Grocery  Co. 
(Okl.),  174  P  265;  Western  Assur.  Co. 
V.  Busch  (Tex.  Civ.),  203  SW  460; 
Smith  V.  Patillo  (Tex.  Civ.),  203  SW 
60;  Kirlicks  v.  Texas  Co.  (Tex.  Civ.), 
201  SW  687;  Liberty  Hardwood  Lumb. 
Co.'B.  Stevens  (Tex.  Civ.),  199  SW 
869;  American  Nat.  Ins.  Co.  v.  Frankel 
(Tex.  Civ.),  199  SW  1132;  Core  v.  Wil- 
helm  (Va.),  98  SE  27;  Seaboard,  etc. 
By.  V.  Abernathy,  121  Va.  173,  92  SE 
913;  Stonega  Coke  &  Coal  v.  Williams, 
115  Va.  657^  80  SE  100;  Holt  v.  School 
Dist.,  102  Wash.  442,  173  P  335;  Gregg 
V.  Morgantown,  77  W.  Va.  171,  87  SE 
77. 

[a]  BTery  reasonable  Inference  of  fact 
which  jury  may  indulge  the  court  must 
indulge.  Barr  v.  Johnson,  170  Mo. 
App.  394,  155  SW  459. 

[b]  If  want  of  contributory  negli- 
gence on  the  part  of  the  demuree  is 
sufficiently  proved  to  satisfy  a  jury, 
the  court  must  so  find.  Higgins  v.  B. 
Co.,  116  Va.  890,  83  SE  380;  Southern 
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By.  Co.  f.  Tyree'B  Admr.,  114  Va.  318, 
76  SE  341;  Atlantic,  etc.  E.  Co.  v. 
Grubbs,  113  Va.  214,  74  SE  144; 
Chesapeake  &  O.  Ey.  Co.  c.  Hoffman, 
109  Va.  44,  63  SE  432;  Bass  «.  Ey. 
Co.,  100  Va.  1,  8,  40  SE  100. 
21-65  McLeod  v.  Oil  Mill  Co.,  131 
Ark.  594,  199  SW  932;  Mentze  v.  Eiee, 
102  Kan.  855,  172  P  516;  Peak  f. 
Taubman,  251  Mo.  390,  158  SW  656; 
Patten  v.  Miller,  199  Mo.  App.  287, 
202  SW  417;  Lauff  i;.  Carpet  Co.  (Mo. 
App.),  195  SW  56;  Nehring  v.  Sta- 
tionery Co.  (Mo.  App.),  191  SW  1054; 
Union    Bank   v,    Mandeville    (N.    M.), 

183  P   394;      Lavin  v.  Operating   Co., 

184  App.  Div.  417,  171  NYS  608;  Tay- 
lor V.  Bank  (Okl.),  186  P  232;  Alva 
Roller  Mills  v.  Simmons  (Oil.),  185  P 
76;  Midland  Val.  E.  Co.  v.  Ogden 
(Okl.),  159  P  256;  Am.  Nat.  Ins.  Co. 
V.  Hicks  (Tex.  Civ.),  198  SW  616. 

[a]  Court  is  not  concerned  with  de- 
fendant's showing  on  demurrer  to  the 
evidence  so  long  as  plaintiff's  evidence 
is  not  in  conflict  with  physical  facts 
and  is  within  the  bounds  of  reason. 
Harris  v.  By.  Co.,  168  Mo.  App.  336, 
153  SW  1067. 

[b]  Presumptions. — On  determination 
of  a  demurrer  to  evidence  where  the 
evidence  is  silent  as  to  whether  acci- 
dent happened  before  or  after  a  cer- 
tain event  brought  out,  it  will  be  pre- 
sumed favorable  to  the  plaintiff. 
Steele's  Admr.  v.  Coal  &  Coke  Co.,  115 
Va.  385,  79  SE  346. 

21-66  Alabama  G.  E.  Co.  v.  Morris 
&  Co.^  249  Fed.  312,  161  CCA  320; 
Boston  Elev.  Ey.  Co.  v.  Teele,  248  Fed. 
424,!  160  CCA  434;  U.  S.  v.  Feldman, 
247  Fed.  482,  159  CCA  536;  Harmon  v. 
Barber,  247  Fed.  1,  159  CCA  219,  LEA 
1918F,  428;  Atlanta  &  W.  P.  E.  Co.  v. 
Green,  246  Fed.  676,  158  CCA  632; 
St.  Louis-S.  F.  Ey.  Co.  v.  Maynord, 
246  Fed.  115,  158  CCA  341;  Krabbe  v. 
Laf5.yette  (Ind.  App.),  123  NE  424; 
Hyland  v.  E.  Co.,  96  Kan.  432,  151  P 
1107;  Hunsaker  v.  E.  Co.,  181  Ky. 
598,  205  SW  612;  Com.  L.  Ins.  Co.  v. 
Thornton,  180  Ky.  472,  202  SW  887; 
Carter  Coal  Co.  v.  Filipeek,  180  Ky. 
94,  201  SW  468;  Hill  v.  Harvey  (Mo.), 
201  SW  535;  Kunz  v.  Chouteau  (Mo. 
App.),  202  SW  443;  Buediger  v.  Den- 
nis, 199  Mo.  App-  102,  201  SW  943; 
Eogers  v.  Packing  Co.,  167  Mo.  App. 
49,  150  SW  556;  Schweinler  v.  Earl, 
183  App.  Div.  673,  171  NYS  866;  King 


V.  Cox,  126  Tenn.  553,  151  SW  58; 
Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Clements 
(Tex.  Civ.),  203  SW  623;  Mo.  K.  &  T. 
Ey.  Co.  V.  Luten  (Tex.  Civ.),  203  SW 
909;  Parlin  &  O.  Co.  v.  Glover  (Tex. 
Civ.),  203  SW  1174;  Beeves  v.  Avina 
(Tex.  Civ.),  201  SW  729;  Wood  v. 
Phillips,  117  Va.  878,  86  SB  101;  Va. 
etc.  Co.  V.  Stanberry,  117  Va.  855,  86 
SE  130.  See  Southern  Ey.  Co.  v.  Dar- 
nell's Admx.,  114  Va.  312,  76  SE  291. 
21-67  Bushey  v.  Coffman,  103  Kan. 
209,  173  P  341;  Bingaman  «.  Hannah, 
270  Mo.  611,  194  SW  276;  Beckermann 
V.  Jewelry  Co.,  175  Mo.  App.  279,  157 
SW  855;  Cox  V.  S.  (Okl.  Cr.),  175  P 
264;  Toole  v.  Moore  (Tex.  Civ.),  203 
SW  429;  Clopton  v.  JoUey  (Tex.  Civ.), 
203  SW  799. 

[a]  Where  suhstaatlal  evidence  is  in- 
troduced warranting  submission  to 
jury.  Beading  v.  B.  Co.,  188  Mo.  App. 
41,  173  SW  451;  Anthony  v.  Bliss,  39 
Okl.  237,  134  P  1122.' 

[b]  If  there  is  a  scintilla  of  evidence, 
demurrer  will  be  overruled.  Farmers' 
Bank  v.  Birk,  179  Ky.  761,  201  SW 
315. 

[c]  In  Criminal  casoj — ^Board  of 
Council  V.  C,  180  Ky.  346,  202  SW  858. 
22-68  Trotter  v.  DeNemours  &  Co. 
(Va.),  98  SE  621. 

22-70    But    see    Lavenstein    Bros.   v. 
Ins.  Co.  (Va.),  99  SE  579. 
22-71      Terry  v.  Haynes    (Okl.),  158 
P  1195;      Courtney  v.  Gibson,  52  Okl. 
769,  163  P  677. 

[a]  Specifying  defects. — "Although 
the  code  does  not  so  require  good  prac- 
tice requires  that  when  a  demurrer  to 
the  evidence  is  sustained,  the  court 
specify  what  the  defect  in  the  proof 
is,  if  an  essential  fact  has  been  omit- 
ted, and  what  its  view  of  the  law  is 
if  the  question  be  as  to  the  law  which 
governs."  Holmes  v.  Culver,  89  Kan. 
698,  133  P  164. 

22-73  [a]  Demurrer  to  evidence  by 
accused.  See  Arnett  v.  S.  (Ala.  App.), 
82  S.   555. 

23-74  Courtney  v.  Gibson,  52  Okl. 
769,  153  P  677. 

23-75  Jeffords  v.  Dreisbaoh,  168  Mo. 
App.  577,  153  SW  274. 
23-76  8.  V.  Selleck  (Mo.),  199  SW 
129;  Jeffords  v.  Dreisbaeh,  168  Mo. 
App.  577,  153  SW  274. 
23-77  Glaze  v.  Thresher  Co.  (Okl.), 
168  P  219. 
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25-86  Allen  v.  Ins.  Co.  (Ala.),  73  S 
897;  CMckasha  Inv.  Co.  v.  Phillips, 
58  Okl.  760,  161  P  223;  Sartain  v. 
,  Walker  (Okl.),  159  P  1096;  King  v. 
Cox,  126  Tenn.  553,  151  SW  58. 
25-87  Sartain  v.  Walker  (Okl.),  159 
P  1096;  Sorenson  v.  Smith,  65  Or.  78, 
131  P  1022,  aff.  129  P  757;  Potts  v. 
Traction  Co.,  75  W.  Va.  212,  83  SE 
918;  Soward  v.  Car  &  T.  Co.,  66  W. 
Va.  266,  66  SE  329. 
25-88  Estill  «.  Estill,  147  Ga.  358, 
94  SE  304. 

26-89  Stewart  Bros.  v.  Bansom 
(Ala.),  76  S  70;  Lyon  v.  Lyon,  39 
Okl.  Ill,  134  P  650;  Sorenson  v.  Smith, 
65  Or.  78,  131  P  1022,  aff.  129  P  757. 
26-91  McGrath  v.  Peterson,  127  Md. 
412,  96  A  551. 

26-92  [a]  Tills  piactice  Is  not 
available  in  Alabama.  MeCray  v. 
Sharpe,  188  Ala.  375,  66  S  441. 
[b]  The  difference  being  only  at  the 
stage  of  proceedings  at  which  each  is 
available  and  the  consequences  result- 
ing from  deferring  motion  to  exclude. 
Potts  V.  Tract.  Co.,  75  W.  Va.  212,  83 
SE  918. 

26-93  [a]  It  Is  error,  upon  demur- 
rer, for  the  trial  court  to  direct  the 
jury  to  find  full  amount  of  plaintiff's 
claim  where  the  evidence  is  vague  and 
uncertain  and  substantially  incompe- 
tent and  the  error  is  not  cured  by 
directing  jury  to  return  and  recon- 
sider and  thereafter  they  found  for 
the  same  amount.  Williamsport  Hard- 
wood Lumb.  Co.  V.  E.  Co.,  71  W.  Va. 
741,  77  SE  333. 

26-94    Lohman  v.  Loan  Co.,  243  Ped. 
517,  166  CCCA  215. 
26-97      Federal   Eef.   Co.   v.   Oil   Co. 
(Okl.),  185  P  1080. 

27-98  But  See  St.  John  v.  St.  John 
L.  &  T.  Co.  (Mo.  App.),  201  SW  916. 
Contra  Fretwell  v.  Pollard  (Tex.  Civ.), 
200  SW  183. 

27-2  [a]  Demurrer  to  evidence 
waived,  by  defendant,  by  introducing 
evidence  in  defense.  Hodson  i>.  U.  S., 
25'0  Fed.  421,  162  CCA  491. 
27-4  S.  V.  Ogden,  20  N.  M.  636,  151 
P  758,  cit.  7  Standard  Peoo.  27. 

DENIALS 
32-1    For  construction  of  denials,  see 
the  title  "  Construction  and  Theory  of 
Pleadings,"    5    Standard    Pboc.    335, 
and  supplement  thereto. 


34-13    P.  V.  Koensgen,  256  111.  292, 

106  NE  840;  S.  v.  Eambo,  95  Mo.  462, 
8  SW  365. 

34-16  [a]  A  mere  denial  of  in- 
debtedness, etc. — U.  S.  V.  Emery,  225 
Fed.  287. 

35-19  Burns  v.  Curran,  275  111.  448, 
114  NE  166. 

36-20     Boscus  v'.  Waldmann,  31   Cal. 
App.  245,  160  P  180. 
36-24      Wood  V.  Auto.  Co.,  174  App. 
Div.  830,  161  NYS  808. 
37-31      Canyon  L.  Co.  v.  Sexton,  93 
Wash.  620,  161  P  841. 
37-37       Pullen   v.    Trading    Co.,    165 
App.    Div.    117,    150    NTS    719;    Post 
Pub.    Co.    V.    Bennett,    164    App.    Div. 
633,  149   NYS   867;      New  York  C.   & 
A.  L.   Co.  V.  Brown,   82  Misc.  92,  143 
NYS  100;     Morgan,  etc.  Co.  v.  Stude- 
baker  Corp.,   100  Mise.  408,   166  NYS 
645;     York  v.  Miller,  254  Pa.  436,  98 
A    1049. 

For  method  of  attacking  want  of  cer- 
tainty see  4  Standard  Peoc.  859,  and 
supplement  thereto. 

37-38  Boscus  c.jBohlig,  173  Cal.  687, 
162  P  100;  Princeton  v.  Pool,  174  Ky. 
185,  191  SW  865;  Mattison  v.  Smith,  1 
Eobt.  (N.  Y.),  706,  19  Abb.  Pr.  288. 
37-39  New  York  Coach  &  Auto  L. 
Co.  V.  Brown,  82  Misc.  92,  143  NYS 
WO. 

38-43  Bernard  v.  Eenard,  175  Cal. 
230,  165  P  694;  Pullen  v.  Trading  Co., 
165  App.  Div.  117,  150  NYS  719;  Sog- 
ers V.  Warrington,  90  N.  J.  L.  653,  101 
A  183. 

38-44  Watson,  etc.  G.  Co.  v.  Scheetz, 
99  Kan.  772,  163  P  168;  Fleming  v. 
Supreme  CouncU,  32  App.  Div.  231,  52 
NYS  1001;  Hoffman  v.  Susemihl,  15 
App.  Div.  405,  44  NYS  52;  Smith  v. 
Ins.  Co.,  79  Misc.  550,  140  NYS  327. 
See  Lummus  Cotton  Gin  Co.  v  Counts, 
98  S.  C.  136,  82  SE  391. 
[a]  Bef erring  to  paragraph  by  num- 
ber.— A  statement  in  the  answer, 
specifically  denying  a  particular  num- 
bered paragraph  of  the  complaint,  is 
a  good  denial  of  that  paragraph.  Mil- 
ler V.  Cunningham,  71  Or.  518,  139  P 
927. 

38-47  Board  of  Comrs.  v.  S.,  179  Ind. 
644,  102  NE  97. 

38-48  Mattison  v.  Smith,  1  Eobt. 
(N.  Y.)  706,  19  Abb.  Pr.  288;  New 
York  C.  &  A.  L.  Co.  v.  Brown,  82  Misc. 
92,  143  NYS  100;  Guaranty  T.  Co.  v. 
Kibler,  105  S.  C.  513,  90  SE  159;  Need- 
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ham  V.  Irr.   Co.    (Tex.  Civ.),  196  SW 
887. 

39-55  Lake  Ontario  Kat.  Bank  v. 
Judson,  122  N.  Y.  278,  25  NE  367; 
Glenn  v.  Mills  Co.,  154  App.  Div.  513, 
139  NYS  70;  Lueddemann  v.  Budolf, 
79  Or.  249,  154  P  116,  155  P  172. 
40-5S  Kennedy  v.  Dennstadt,  31  N. 
D.  422,  154  NW  271. 
41-60  Hampton  v.  Haneline,  126 
Ark.  441,  189  SW  40;  Castiglione  v. 
S.  S.  Co.,  87  Mise.  288,  149  NYS  898. 
41-62  Eshom  v.  Eshom,  18  Ariz.  170, 
157  P  974;  Bradbury  v.  Cronise,  46 
Gal.  287;  Gideon  v.  Howard,  33  Cal. 
App.  5,  164  P  11;  Dunaway  v.  Ander- 
son, 22  Cal.  App.  691,  136  P  309;  Black 
f.  Chappell,  175  Ky.  477,  194  SW  550; 
Dobler  v.  Conron  Bros.  Co.,  166  App. 
Div.  785,  152  NYS  266;  Marshall  Mfg. 
Co.  V.  Dickerson,  55  Old.  188,  155  P 
224. 

42-63  Woodworth  v.  Knowlton,  22 
Cal.  164;  Blankman  v.  Vallejo,  15  Cal. 
639;  White  v.  Lumb.  Co.,  81  Or.  107, 
155  P  364,  158  P  173,  527. 
42-64  Otis  V.  Mines  Co.,  15  Ariz. 
264,  138  P  777;  Blankman  v.  Vallejo, 
15  Cal.  639;  Union  Trust  Co.  v.  Dick- 
inson, 30  Cal.  App.  91,  157  P  615; 
Gahren  v.  Bank,  156  Ky.  717,  161  SW 
1127;  Kneuper  Specialty  Co.  v.  Kneu- 
per,  171  App.  Div.  555,  157  NYS  395; 
Minter  v.  Minter,  80  Or.  369,  157  P 
157. 

43-67  Shields'  Admrs.  v.  Chesser, 
167  Ky.  532,  180  SW  968;  Gahren  v. 
Bank,  156  Ky.  717,  161  SW  1127. 
43-68  Thompson  v.  Motor  Co.,  170 
Cal.  737,  151  P  122,  AnnCasl917A, 
677;  Welch  v.  Bigger,  24  Ida.  169,  133 
P  381. 

43-69  Gahren  v.  Bank,  156  Ky.  717, 
161  SW  1127. 

44-72  Drennen  v.  Williams,  59  Colo. 
301,  148  P  265. 

44-77  Lewksbury  v.  Surety  Co.  (la.), 
163  NW  435. 

44-78  Casa  v.  Eochester,  174  Cal. 
358,  163  P  212;  Louisville  &  N.  E.  Co. 
V.  Distillery  Co.,  170  Ky.  775,  187  SW 
296;  Kingsbury  v.  Anderson,  162 
NYS  730;  Adams  v.  Jackson,  106  S.  C. 
544,  91  SB  863;  Guaranty  T.  Co.  v. 
Kibler,  105  S.  C.  513,  90  SE  159; 
Canyon  L.  Co.  v.  Sexton,  93  Wash. 
620,  161  P  841.  See  10  Standard  Pkoc, 
270. 


45-84     See  McCrea  v.  Ford,  24  Colo. 
App.  506,  135  P  465,  denial  criticised 
'but  held  sufficient  to  raise  an  issue. 
45-86     Spencer  v.  Levy   (Tex.   Civ.), 
173  SW  550. 

46-87  [a]  Necessary  to  disclaim 
knowledge  or  information. — It  is  in- 
sufficient to  state  that  defendant 
"neither  admits  nor  denies"  without 
saying  that  he  was  without  sufficient 
information  upon  which  to  base  an  ad- 
mission or  denial.  Moore  v.  Mtg.  & 
D.  Co.,  13  Ga.  App.  54,  78  SE  1097; 
Southern  Bell  Tel.  &  Tel.  Co.  v.  Sha- 
mes, 12  Ga.  App.  463,  77  SE  312. 
47-88  Kneuper  Specialty  Co.  v. 
Kneuper,  171  App.  Div.  555,  157  NYS 
395. 

48-91  Peacock  «.  U.S.,  125  Fed.  583, 
60  CCA  389;  Spicer  v.  Hurley,  161 
Cal.  1,  118  P  249;  Walker  v.  Buffan- 
deau,  63  Cal.  312;  Sociedade  Do  Es- 
pirito  Santo  v.  Bank,i  24  Cal.  App.  592, 
141  P  1054;  Brady  v.  Eanch  Min.  Co., 
7  Cal.  App.  182,  94  P  85;  Smith  v. 
Stubbs,  16  Colo.  App.  130,  63  P  955; 
Ensley  v.  Page,  13  Colo.  App.  452,  59 
P  225;  Moore  v.  Mtg.  &  Dep.  Co.,  13 
Ga.  App.  54,  78  SB  1097;  First  Nat. 
Bank  v.  Martin,  6  Ida.  204,  55  P  302; 
McClure  v.  Bigstaff,  18  KyLE  601,  37 
SW  294,  38  SW  431;  Sharp  v.  Sharp, 
145  NYS  386;  Eugel  v.  Georgiades, 
140  NYS  93;  Schenkel  v.  Brettschnei- 
der,  159  NYS  159. 

48-92  American  Surety  Co.  v.  Sand- 
berg,  225  Fed.  150;  Warring  v.  Couch, 
165  Cal.  383,  132  P  587;  Eaphael  WeUl 
&  Co.  V.  Crittenden,  139  Cal.  488,  73 
P  238;  Ord-f.  Steamer  Uncle  Sam,  13 
Cal.  370;  Humphreys  v.  McCall,  9  Cal. 
59,  70  AmDec  621;  Curtis  v.  Eichards, 
9  Cal.  34;  Nave  v.  Graham  (Cal.  App.), 
174  P  76;  Hanna  v.  Barker,  6  Colo. 
303;  Nashville,  etc.  E.  Co.  v.  Carrico, 
95  Ky.  489,  26  SW  177;  S.  v.  Water 
Co.,  18  Mont.  199,  44  P  966,  56  AmSt 
574,  32  LEA  697;  In  re  Mills'  Est., 
40  Or.  424,  67  P  107;  Eaymond  v. 
Johnson,  17  Wash.  232,  49  P  492,  61 
AmSt  908. 

[a]  The  rule  a^jplies  to  corporations 
as  well  as  to  natural  individuals. 
Sloane  v.  Ey.  Co.,  Ill  Cal.  668,  44  P 
320,   32   LEA   193. 

[b]  Examples  of  matters  (1)  which 
may  be  so  denied;  that  goods  were 
sold  by  plaintiff  to  defendant  (Swan 
&  Co.  V.  McNaughton,  87  Misc.  333, 
149  NYS  935);      (2)      that  goods  sold 
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were  of  an  alleged  Ye&goaable  value 
(Swan  t  Co.  v.  McNaughton,  87  Misc. 
333,  149  NTS  935);  (3)  that  the 
amount  of  a  note  was,  at  the  com- 
mencement of  the  action,  due  and  ow- 
ing to  the  plaintiff.  Sharp  v.  Sharp, 
145  NYS  386. 

49-93  Loughney  v.  Const.  Co.,  252 
Pa.  131,  97  A  179. 

49-94  Sociedade  Do  Espirit'o  Santo 
V.  Bank,  24  Cal.  App.  592,  141  P  1054; 
Sherman  v.  Boehm,  13  Daly  (N.  Y.) 
42;  Baymond  v.  Johnson,  17  Wash. 
232,  49  P  492,  61  AmSt  908. 
[a]  In  an  action  for  slander,  an  al- 
legation that  defendant  spoke  the 
slanderous  words  may  not  be  thus  de- 
nied. Pardi  v.  Conde,  27  Misc.  496,  58 
NYS  410. 

50-9Q  [a]  That  personal  service  of 
a  demand  for  possession  was  made 
upon  him  cannot  be  so  denied.  Ensley 
V.  Page,  13  Colo.  App.  452,  59  P  225. 
50-97  Northwestern  Cordage  Co.  v. 
Galbraith,  9  S.  D.  634,  70  NW  1048. 
50-98  Nashville,  etc.  E.  Co.  v.  Car- 
rico,  95  Ky.  489,  26  SW  177. 
50-99  Warring  v.  Couch,  165  Cal. 
383,  132  P  587;  Brown  v.  Martin,  23 
Cal.  App.  736,  139  P  823;  First  Nat. 
Bank  v.  Min.  Co.,  28  Ida.  627,  155 
P  673. 

50-2  Pea'cock  v.  U.  S.,  125  Fed.  583, 
60  CCA  389;  Wallace  v.  Bacon,  86 
Fed.  553;  Brinkley  D.  F.  Co.  v.  Silman, 
33  Cal.  App.  643,  166  P  371;  Davidow 
V.  Griswold,  23  Cal.  App.  188,  137  P 
619;  Mendocino  County  v.  Peters,  2 
Cal.  App.  24,  82  P  1122;  First  Nat. 
Bank  V.  Walker,  27  Ida.  199,  148  P  46; 
First  Nat.  Bank  v.  Martin,  6  Ida.  204, 
55  P  302;  Howard  v.  E.  Co.,  24  Ky. 
LEA  1051,  70  SW  631;  Herald  v.  Har- 
gis,  21  KyLE  1287,  54  SW  958;  John 
Simmons  Co.  v.  Van  Eees,  87  Misc.  284, 
149  NYS  857;  Austen  v.  Tel.  Co.,  8 
Misc.  11,  28  NYS  77;  Title  G.  &  S. 
Co.  V.  Bank,  94  Wash.  55,  162  P  23; 
Steinberg  v.  Saltzman,  130  Wis.  419, 
110  NW  198. 

[a]  Foreign  law. — Even  though  a  for- 
eign law  be  regarded  as  a  matter  of 
record,  such  matters  may  properly  be 
put  in  issue  by  a  denial  of  knowledge 
or  information  sufficient  to  form  a  be- 
lief as  to  such  statute.  Van  Tassell  v. 
Supply  Co.,  83  Misc.  126,  144  NYS 
793. 

[b]  Foreign  records. — "Having  ac- 
cess in  the  sense  in  which  these  words 


are  used  includes,  not  only  the  legal 
right  of  access,  but  a  reasonable  op- 
po^-tunity  to  avail  oneself  of  that 
right" — holding  there  is  no  presump- 
tive knowledge  of  foreign  records. 
American  Surety  Co.  v.  Sandberg,  225 
Fed.  150. 

51-3  [a]  An  assignment  of  a  tax 
lien  which  is  not  alleged  to  be  a  mat- 
ter of  record  may  be  so  denied.  Alt- 
man  V.  Bungay  Co.,  161  App.  Div.  683, 
146  NYS  949. 

62-6  S.  V.  Water  Co.,  18  Mont.  199, 
44  P  966,  56  AmSt  574,  37  LEA  697. 

[a]  Form  suggested  by  court. — The 
court  of  civil  appeals  of  Texas  sug- 
gests the  following  form  as  being  in 
accord  with  the  statute  (Eev.  St.,  1911, 
art.  1902):  "As  to  the  allegations  of 
fact  in  paragraph — of  plaintiff's  peti- 
tion herein,  the  defendant  says  that  it 
is  not  true,  as  therein  alleged,  that 
[stating  eo  nomine  the  facts  which  he 
denies],  or  that  defendant  does  not 
know  whether  the  allegations  of  fact 
that  [stating  such  facts]  are  true  or 
not,  and  that  he  has  no  such^  informa- 
tion as  would  enable  him  to  form  a  be- 
lief in  reference  thereto."  Spencer  v. 
Levy  (Tex.  Civ.),  173  SW  550. 

[b]  Examples  of  denials  that  have 
been  held  to  be  insufficient  in  form. 
See  Spencer  v.  Levy  (Tex.  Civ.),  173 
SW  550.  "Denies  that  she  has  any 
knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  or  falsity 
of  the  allegations  set  forth  in"_  cer- 
tain enumerated  paragraphs.  Smith  v. 
Life  Ins.  Co.,  79  Misc.  550,  140  NYS 
327. 

53-7  [a]  Examples  of  allegations 
that  have  been  held  to  be  insufficient. 
(1)  "Alleges  and  sets  forth  that,  as 
this  defendant  is  informed,  and  be- 
lieves, he  denies  that  ."    Shain  v. 

Du  Jardin,  4  Cal.  tTnrep.  905,  38  P 
529.  (2)  The  pleader  "has  no  knowl- 
edge or  information  upon  which  to 
found  a  belief  and  therefore  denies 
the  same."  S.  v.  Water  Co.,  18  Mont. 
192,  44  P  966,  56  AmSt  674,  37  LEA 
697.  , 

54-9  Canady  v.  Sewell  (Tex.  Civ.), 
182  SW  421. 

55-15  Trimble  'tt.  Hawkins  (Tex. 
Civ.),  197  SW  224. 

55-16  Eufaula  v.  Iron  Co.  (Okl.), 
166  P  881;  Browne  v.  McQuire  (Tex. 
Civ.),  181  SW  479;  Brewer  v.  Eom- 
ney,  50  Utah  236,  167  P  366. 
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55-17    Long  v.  Shepard,  35  Okl.  489, 

130  P  131.  ' 

56-19    Long  v.  Shepard,  35  Okl.  489, 

130  P  131. 

57-22  St.  Louis  &  S.  F.  E.  Co.  v. 
Bruner,  52  Okl.  349,  152  P  1103;  Long 
V.  Shepard,  35  Okl.  489,  130  P  131; 

[a]  Sufficiency  of  denial,  etc. — Adam- 
son  V.  Beagin,  17  Ga.  App.  126,  86  S 
E  455;  National  City  Bank  v.  Eeno- 
vator  Co.,  132  Minn.  211,  156  NW  265; 
Kelly  V.  Amusement  Co.,  131  Minn. 
386,  155  NW  214. 

[b]  Issues  raised,  etc. — First  Nat. 
Bank  v.  Vaughn,  96  Kan.  402,  151  P 
1118. 

[c]  Or  burden  of  proving  lack  of 
genuineness  is  placed  upon  the  defend- 
ant.    Staggers  v.  White,  121  Ark.  328, 

181  SW  139;  Kelly  v.  Amusement  Co., 

131  Minn.  386,   155  NW   214. 
69-24    Ardmore  v.  Sayre,  54  Okl.  779, 
154  P  356. 

60-25     Cox  V.  Schnerr,  172  Cal.  371, 
156  P  609;    Walton  v.  Marble  Co.,   17 
Ga.  App.   75,  86  SB  279. 
60-28     Knight    v.    Garden,    196    Ala. 
516,  71  S  715. 

60-34     Berry  v.  Bank,   50   Okl.   484, 
151  P  210,  LEA1916A,  731. 
61-42     Conowingo   Land   Co.   v.   Mc- 
6aw,  124  Md.  643,  93  A  222. 
62-45     [a]    Or    by    demurrer. — Sulz- 
Palmer,  194  Ala.  524,  70  8  1. 
62-47    Hill  «.  Nerle,  29  Cal.  App.  473, 
156  P  981;  Emery  v.  Bennett,  97  Kan. 
490,  155  P  1075;  Spaulding  v.  Thomp- 
son   (Okl.),    159    P    509;    Kexall    Drug 
Co.  V.  Butler  Bros.   (Tex.   Civ.),  185  S 
W  989;   Mutual  Film   Corp.   v.  Morris 
(Tex.   Civ.),    184    SW    1060;    Southern 
Kansas  Ey.  Co.  v.  Hughey  (Tex.  Civ.), 

182  SW  361. 

63-58     Barlow  v.  Marrone,  88   N.  J. 

L,  187,  95  A  985. 

63-61     Welch  v.  Adams,  87  Neb.  681, 

127  NW  1064. 

63-64    See  Barlow  v.  Marrone,  88  N. 

J.  L.  187,  95  A  985. 

66-87     Inman   Co.  v.  Dix,   162   NYS 

925. 

67-89    Hiekey  v.  CoflEey,  85  Or.  383, 

166  P  959. 

67-91     Knight   v.    Garden,    196    Ala. 

516,  71  S  715;  Hart  v.  Pox,  166  NYS 

793. 

68-93     Feinstein  v.  Bitter,  150  NYS 

903;  Trimble  V.  Hawkins   (Tex.  Civ.), 

197  SW  224. 


69-97  Jackson  v.  Moody,  177  Ky. 
844,  198  SW  233. 

71i-8  Erratum^ — Cross-reference)  to 
title  "Trespass"  should  be  to  title 
"Case  (The  Action  of  Trespass  on 
the)." 

71-10  [a]  Damages  may  be  recoup- 
ed only  to  the  extent  of  plaintiff's 
demand.  Monongahela  Tie  &  Lumb. 
Co.  V.  Flannigan,  77  W.  Va.  162,  87  SE 
161. 

76-54  ^night  v.  Garden,  196  Ala. 
516,  71  S  715;  Bingham  v.  Schindel 
(N.  J.  L.),  105  A  727. 
79-60  Monongahela  Tie  &  Lumb.  Co. 
V.  Flannigan,  77  W.  Va.  162,  87  SE 
161. 

80-67    [a]    Only  one  notice  required, 
for    all    special    defenses.      Bocash    v. 
Martin,  90  Vt.  1,  96  A  332. 
81-75      Delbridge    v.    Sears,    179    la. 
526,  160  NW  218. 

81-79  Bocash  v.  Martin,  90  Vt.  1, 
96  A  332. 

84-97  Bocash  v.  Martin,  90  Vt.  1, 
96  A  332 

84-5  Mitchell  i;.  E.  Co.  (Mo.  App.), 
215  SW  506;  Li  Sai  Cheuk  v.  Lee  Lung, 
79  Or.  563,  146  P  94,  156  P  254. 
[a]  Though  general  traverse  would 
have  been  permissible,  where  defend- 
ant undertakes  to  specify  what  he  dis- 
putes, he  must  comply  with  rules  of 
special  denials.  Minter  v.  Minter,  80 
Or.  369,  157  P  157. 

85-6  United  States  v.  Emery,  225 
Fed.  287;  Ga.  Civ.  Code,  1911,  §5634, 
Akers  v.  Bank,  16  Ga.  App.  262,  85  SE 
201;  Spencer  v.  Levy  (Tex.  Civ.),  173 
SW  550;  Oooney  v.  Eastman  (Tex. 
Civ.),  183  SW  96,  the  statute  under 
which  this  case  was  decided  has  since 
been  amended. 

87-13  P.  V.  Hagar,  52  Cal.  171;  Kin- 
ard  V.  Kaelin,  22  Cal.  App.  383,  134  P 
370. 

87-15  [si]  Denies  "each  and  every 
material  allegation  of  the  complaint" 
held  good,  but  better  form  lo  omit  the 
word  "material."  Board  of  Comrs.  v. 
S.,  179  Ind.  644,  102  NE  97;  Brand 
Shoe  Co.  V.  Women's  Wear  Shop,  95  S. 
C.  35,  78  SE  446. 

88-19  [a]  Nul  tlel  record  and  gen- 
eral denial  equivalent  under  the  code 
procedure.  Oliver  v,  Gimbel,  38  Okl. 
50,  132  P  144. 

88-20  Mark  v.  Stuart  Co.,  226  Mass. 
35,  115  NE  42;  Mayer  i;.  Chamberlain, 
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178  App.  Div.  326,  164  NYS  806;   El- 
ler  V.  Noah  (Okl.),  168  P  819. 
88-24      Corpus    Christi    St.    &    Inter- 
urban  Ey.  Co.  V.  Kjellberg  (Tex.  Civ.), 
185  SW  430. 

[a]  Only  such  aveimeuts  of  the  com- 
plaint as  the  plaintiff  isi  bound  to 
prove  in  order  to  maintain  his  action. 
Adams  Exp.  Co.  v.  Darnell,  31  Ind.  20. 
88-25  Abrahamson  v.  Steele,  176 
App.  Div.  865,  163  NYS  827;  Kohn  v. 
Stork,  108  S.  C.  79,  93  SE  391;  Corpus 
Christi  St.  &  Int.  Ey.  Co.  v.  Kjellberg 
(Tex.  Civ.),  185  SW  430;  Fidelity 
Phoenix  F.  Ins.  Co.  v.  Sadau  (Tex. 
Civ.),  159  SW  137. 

90-27  Eexall  Ding  Co.  v.  Butler 
Bros.  (Tex.  Civ.),  185  SW  989. 
90-28  Lorenzo  v.  Navarro,  5  Phil. 
Isl.  760;  Corpus  Christi  St.  &  Interur- 
ban  Ey.  Co.  v.  Kjellberg  (Tex.  Civ.), 
185  SW  430. 

91-32     Walker  v.  Supply  Co.,  18  Ga. 
App.  447,  89  SE  533. 
91-34    Tatum  v.  Bank  &  Tr,  Co.,  193 
Ala.  120,  69  8  508. 

92-38     ;[a]      Jurisdiictlon    of    state 
court. — Empire  Eanch  &   Cattle  Co.  v. 
Millet,  24  Colo.  App.  464,  135  P  127. 
92-41      Dunn    v.    Anderson,    51    Okl. 
280,  151  P  104S. 

93-46      Symms-Powers    Co.   nf.   Ken- 
nedy, 33  S.  D.  355,  146  NW  570. 
93-48    Continental  Gin  Co.  IT.  Arnold, 
52   Okl.   569,   153   P   160. 
93-50     Ennis  v.  Fire  Ins.  Co.,  33  N. 
D.  20,  156  NW  234 

94-62      Schultz   v.    Hunter,    188    Mo. 
App.  520,  174  SW  179. 
95-72      Southern    Ey.    Co.   v.   Hayes, 
194 -Ala.  194,  69  S  641. 
fa]     In   Indiana   It  may    be. — ^Little 
Coal  Co.  i;.  O'Brien,  63  Ind.  App.  504, 
113  NE  465,  114  NE  96. 
97-90      Eico    V.    Peters    (Mo.    App.), 
185  SW  752;  Mechanics  &  Metals  Nat. 
Bank  v.  Termini,  93  Misc.  1,  156  NYS 
4(33. 

103-37  [aj  Denials  Included  In  af- 
finnatlre  defenses. — Truax  v.  Eoths- 
child,  171  App.  Div.  509,  157  NYS  634. 
103-38  P.  M.  Bruner  Granitoid  Co. 
V.  Lime  &  Cement  Co.  (Mo.  App.),  187 
SW  807;  Li  Sai  Cheuk  v.  Lee  Lung, 
79  Or.  563,  146  P  94,  156  P  254. 
104-45  [a]_  Special  pleas  are  treat- 
ad  as  the  general  issue  when  they  set 
up  matter  which  could  have  been  tak- 
en advantage  of  under  the  general  is 
•ue.     Key   West   v.  Baldwin,   69   Pla. 


136,   67   S   808.     See   Taylor  v.  Bran- 
ham  &  Co.,  35  Fla.  297,  17  S  552,  48 
AmSt  249,  39  LEA  362. 
104-46      Williams   v.    Scaife    &    Sons 
Co.,  227  Fed.  922. 

104-47      Walters    v.    Battenfield,    ?1 
N.  M.  413,  155  P  721. 
106-62     Williams  v.   Scaife   &  Sons 
Co.,  227  Fed.  922. 

108-66     Beacon  M.   Co.  v.  Shadman, 
226  Mass.  570,  116  NE  559. 
108-69     Marshall   Mfg.   Co.  v.  Dick- 
erson,  55  Okl.  188,  155  P  224. 
108-70      See,    however,     Wallace     v. 
Bacon,  86  Fed.  553. 

108-73  Eiehey  v.  Johnson,  21  Ga. 
App.  41,  93  SE  514. 

[a]  Where  plaintiff  anticipates  a  de- 
fense, etc. — ^De  St.  Aubin  v.  Guenther, 
232  Fed.  411;  Texarkana  &  Ft.  L.  Ey. 
Co.  V.  Eea  (Tex.  Civ.),  180  SW  945. 
See  Eose  v.  Cecil,  167  Ky.  608,  181 
SW  170. 

109-74  Pratt  v.  Ey.,  L.  &  P.  Co.,  191 
Ala.  638,  68  S  151;  Hitt  Lumb.  Co.  v. 
Turner,  187  Ala.  56,  65  S  807;  Eshom 
V.  Eshom,  18  Ariz.  170,  157  P  974; 
O'Neill  V.  Ins.  Co.,  166  Cal.  310,  135  P 
1121;  William  Wilson  Co.  i;.  Trainor, 
27  Cal.  App.  43,  148  P  954;  Kinard  v. 
Ward,  21  Cal.  App.  92,  130  P  1194; 
Bose  V.  Lelande,  20  Cal.  App.  502,  129 
P  599;  Stevens  v.  Eisley,  88  Conn.  442, 
91  A  260;  Fowler  v.  Lumber  Co.,  39 
App.  Cas.  (D.  C.)  220;  Higgs  v.  Higgs, 
144  Ga.  20,  85  SE  1041;  Wrenn  v. 
Davis,  139  Ga.  374,  77  SE  169;  Bax- 
ter V.  Hoore,  56  Ind.  App.  472,  105  N 
E  588;  Taylor  v.  Griner,  55  Ind.  App. 
617,  104  NE  607;  Paris  v.  Baldwin 
Bros.,  169  Ky.  802,  185  SW  144;  Bas- 
sett  V.  Lush,  156  Ky.  490,  161  SW  227; 
Yeomans  v.  Board,  174  Mich.  451,  140 
NW  469;  Granitoid  Co.  «.  Glencoe  L.  & 
C.  Co.,,  169  Mo.  App.  295,  152  SW  601; 
Dougherty  v.  Houlder,  182  App.  Div. 
609,  -169  NYS  1003;  Whitley  v.  Speed, 
171  App.  Div.  102,  156  .NYS  973;  De 
Kalb  Holding  Co.  v.  Theater  Co.,  165 
App.  Div.  202,  151  NYS  85;  Pullen  v. 
Trading  Co.,  165  App.  Div.  117,  150  . 
NYS  719;  Young  v.  White,  158  App. 
Div.  760,  143  NYS  931;  Lautman  v. 
New  York,  157  App.  Div.  219,  141  NYS 
1042;  Walsh  v.  Barrett,  154  App.  Div. 
461,  139  NYS  68;  Lord  v.  Woolley,  82 
Misc.  656,  144  NYS  385;  Geo.  A.  Ful- 
ler Co.  V.  Const.  Co.,  44  Misc.  219,  88 
NYS  1049;  Krasutzky  v.  Home,  150 
NYS  1058;  Rob  v.  Journegan,  175  N. 
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C.  261,  95  SE  495;  Donner  v.  Sackett, 
251  Pa.  524,  97'  A  89;  Lummus  Cotton 
Gin  Co.  V.  Counts,  98  S.  C.  136,  82  SE 
391;  Ward  Cattle  &  Pasture  Co.  v.  Ford 
(Tex.  Piv.)-,  175  SW  784;  Kansas  City 
By.  Co".  V.  Cave  CTex.  Civ.),  174  SW 
872;  Page  v.  "Vaughan  (Tex.  Civ.),  173 
SW  541;  First  Texas  State  Ins.  Co.  v. 
Capers  (Tex.  Civ.),  183  SW  794;  Levy 
V.  Eealty  Co.  (Tex.  Civ.),  179  SW 
679;  Cain  v.  Stewart,  47  Utah  160,  152 
P  465. 

[a]  An  afilimative  statement  in  an 
answer  inconsistent  with  an  allegation 
of  the  complaint  does  not  constitute  a 
denal  of  such  allegation.  Eodgers  v. 
Clement,  162  N.  Y..  422,  56  NE  901; 
Pullen  V.  Trading  Co.,  165  App.  Div. 
117,  150  NYS  719;  Lord  v.  Woolley, 
82  Misc.  656.  144  NYS  385. 
[bj  Material  allegations  of  complaint 
ntot  denied  in  af&rmative  defense 
deemed  admitted. — The  affirmative  de- 
fense is  to  be  treated  as  a  separate 
pleading,  and  the  defendant  is  not  en- 
titled to  have  the  benefit  of  any  de- 
nials made  in  another  part  of  the  an- 
swer unless  repeated  or  incorporated 
by  reference  and  made  a  part  of  the 
affirmative  defense.  Cvmningham  v. 
Piatt,  82  Misc.  486,  144  NYS  51. 
Where  the  answer  states  that  defend- 
ant neither  denies  nor  admits  certain 
facts  they  are  take  a  as  true.  Moore  v. 
Calvert  M.  &  D.  Co.,  13  Ga.  App.  54, 
78  SE  1097. 

[c]  An  Insufficient  denial,  etc. — Provi- 
dent Gold  Min.  Co.  v.  Haynes,  173  Cal. 
44,  159  P  155;  Pacific  Coast  MaU  Or- 
der House  V.  Staiens,  29  Cal.  App.  613, 
157  P  539. 

[d]  Matters  not  denied  under  oath, 
etc.— Ardmore  v.  Sayre,  54  Okl.  779, 
154  P  356. 

[e]  Failure  to  deny  waived  unless 
called  to  attention  of  court  by  motion 
or  otherwise.  Kansas  City  Southern 
By.  Co.  V.  Johnson  (Tex.  Civ.),  18'0  S 
W  944. 

[f ]  Statements  In  briefs  not  contested 
are  considered  as  acquiesced  in.  Mut- 
ual Film  Co.  t>.  Morris  (Tex.  Civ.),  184 
SW  1060. 

[g]  Failure  to  reply  to  answer  Is 
waived,  if  defendant  voluntarily  goes 
to  trial  without  a  reply.  Patterson  v. 
Ohoate,  50  Okl.  761,  151  P  620;  Tex- 
arkana  &  Ft.  S.  By.  Co.  v.  Eea  (Tex. 
Civ.),  180  SW  945. 


111-75  American  Mills  Co.  v.  Hud- 
son, 20  Ga.  App.  34,  92  SE  760. 
112-76  Doyle  v.  Fish  Corp.,  216  N. 
Y.  627,  109  NE  871. 
112-79  Doyle  v.  Franklin,  48  Cal. 
537;  Canfield  v.  Tobias,  21  Cal.  349; 
Joyce  V.  Eubin,  23  Ida.  296,  130  P 
793;  Citizens'  Savings  Bank  v.  Miller, 
6  KyLE  522;  Mandigo  v.  Bailey,  64 
App.  Div.  432,  72  NYS  227;  Fuller  Co. 
V.  Const.  Co.,  44  Misc.  219,  88  NIS 
1049;  National  Life  Ins.  Co.  v.  Hale, 
54  Okl.  600,  154  P  536;  Eamaswamy 
V.  Lumb.  Co.,  78  Or.  407,  152  P  223; 
Monongahela  Tie  &  Lumb.  Co.  v.  Plan- 
nigan,  77  W.  Va.  162,  87  SE  61. 
112-82  Eose  v.  Cecil,  167  Ky.  608, 
181  SW  170. 

112-84  Northwestern  Mut.  Life  Ins. 
Co.  V.  C,  164  Ky.  255,  175  SW  337. 
113-87  Doichinoff  v.  Ey.  Co.,  51 
Mont.  582,  154  P  924;  Thayer  v.  E.  Co., 
21  N.  M.  330,  154  P  691;  Owens  v. 
Bank,  54  Okl.  387,  154  P  355;  Texas 
City  Terminal  Co.  c.  Petitfils  l^ex. 
Civ.),  182  SW  19;  Bybee  v.  Austin 
(Tex.  Civ.),  180  SW  287. 
[a]  Nor  where  reply  is  actually  filed, 
but  found  to  be  insufficient  in  law. 
Pugsley  V.  Stebbins,  87  Wash.  187,  151 
P  501. 

113-93     Connecticut   M.   L.  Ins.   Co. 
c.  Cook,  219  Mass.  222,  106  NE  853. 
114-98     Bruton  v.  Sakariason,  21  N. 
M.  438,  155  P  725. 


DEPABTURE 
117-1  Hellen  v.  Hellen,  170  111.  App. 
464;  Weiss  v.  Zinc  Co.,  165  111.  App. 
417;  Chreste  i;.  Ey.  Co.,  173  Ky.  486, 
191  SW  265;  Finn  v.  Modem  Brother- 
hood, 118  Minn.  307,  136  NW  850; 
Thayer  v.  E.  Co.,  21  N.  M.  330,  154  P 
691;  Lindsey  v.  Mitchell,  174  N.  C. 
458,  93  SE  955;  Northwestern  Nat.  Life 
Ins.  Co.  V.  Ward,  56  Okl.  188,  155  P 
524  (cit.  7  Standard  Peoc.  117);  Mo- 
Cully  V.  Heaverne,  82  Or.  650,  160  P 
1166,  162  P  863;  Pugsley  «.  Glenn,  98 
Wash.  570,  168  P  172;  Crab  Creek 
Lumb.  Co.  V.  Othello,  81  Wash.  62, 
142  P  429;  Lindstedt  v.  Casualty  Co., 
73  Wash.  624,  132  P  403. 
118-4  [a]  Reply  will  bo  disre- 
garded in  so  far  as  it  is  inconsistent 
with  petition.  Stapp  v,  Godfrey,  158 
la.  376,  139  NW  893. 
118-5  See  Strout  v.  Machinery  Co., 
208  Fed.  646. 
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118-7  Erratum. — Oross-conference  to 
title  "Opening  and  Closing  State- 
ments" should  be  to  title  "Opening 
and  Closing." 

119-11  Comp.  MeAdow  v.  By.  Co., 
192  Mo.  App.  540,  164  SW  188. 
119-18  Thayer  v.  K.  Co.,  21  N.  M. 
330,  154  P  691  (eit.  7  Standabd  Peoo. 
119);  Landon  v.  Morehead,  34  Okl.  701, 
126  P  1027.  See  Georgia  Home  Ins. 
Co.  V.  Halsey,  37  Okl.  678,  133  P  202; 
West  V.  Banking  Co.,  33  8.  D.  465,  146 
NW  598. 

120-21  Lindstedt  v.  Casualty  Co., 
73  Wash.  624,  132  P  403.  See  Hallidie 
Machinery  Co.  v.  Sand  &  Gravel  Co.,  73 
Wash.  403,  131  P  1156,  45  LEA(NS) 
40. 

121-29  MeAdow  «.  Ey.  Co.,  192  Mo. 
App.  540,  164  SW  188;  Niles  v.  By. 
Co.,  87  Vt.  356,  89  A  629. 
122-35  Hellen  v.  Hellen,  170  111. 
App.  464;  Lloyd  Investment  Co.  v.  Sur- 
ety Co.,  164  Wis.  282,  160  NW  58. 
123-38  [a]  Suit  by  land  owner  for 
overflowv — Where'  the  declaration 
averred  plaintiff  was  the  owner  and  in 
possession  of  certain  lands  and  the 
plea  asserted  he  did  not  have  the  fee 
simple  title,'  there  was  a  departure 
and  it  did  not  state  a  defense.  Zinser 
V.  Dist.  of  Chicago,  175  111.  App.  9. 
123-40  [a]  As  where  matter  in  re- 
ply does  not  constitute  a  good  defense. 
American  Ins.  Co.  v.  Bodenhouse,  36 
Okl.  211,  128  P  502. 
124-44  Bochester  German  Ins.  Co.  v. 
Bodenhouse,  36  Okl.  378,  128  P  608. 
124-46  Crane  v.  Franklin,  16  Ariz. 
501,  147  P  718;  Hellen  v.  Hellen,  170 
111.  App.  464;  Frost  v.  Jerousek,  138 
Minn.  292,  164  NW  988;  Goodwin  v. 
Tnttle,  70  Or.  424,  141  P  1120;  Perlus 
V.  Inv.  Co.,  95  Wash.  484,  164  P  65. 
[a]  This  may  be  done  by  supplemental 
petition.  Michael  &  Bro.  v.  Printing 
Co.,  150  Ky.  253,  150  SW  77. 
124-47  Leiter  v.  Plumbing  Co.,  66 
Or.  474,  133  P  1180. 
125-51  Pressley  v.  Bloomington  & 
N.  E.  &  L.  Co.,  271  111.  622,  111  NE 
511 ;  Johnson  «.  Trump,  161  la.  512,  143 
NW  510;  Hodge  Tob.  Co.  v.  Sexton, 
166  Ky.  219,  179  SW  36;  Steel  v.  Ey. 
Co.,  165  Mo.  App.  311,  147  SW  217; 
Leiter  v.  Plumbing  Co.,  66  Or.  474,  133 
P  1180;  Straw  v.  Temple,  48  Utah  258, 
159  P  44;  Ford  v.  Ins.  Co.,  70  Wash.  29, 
126  P  69;  Clemmons  v.  McGeer,  63 
Wash.  446,  115  P   1081.     See  Bounds 


V.  Machine  Co.,  159  Ky.  414,  167  SW 
384. 

126-63  Keeler  v.  Parks,  72  Wash. 
255,  130  P  111. 

127-55  Piatt  V.  Parker- Washington 
Co.,  161  Mo.  App.  663,  144  SW  143; 
Easton  v.  Quackenbush,  86  Or.  374, 
168   P   631. 

128-56  [a]  Where  reply  consists  of 
new  matter  to  meet  defensive  allega- 
tions of  the  answer  it  is  not  a  depart- 
ure, unless  it  contradicts  the  facts  of 
the  basis  of  the  complaint  and  a  new 
basis  for  relief  is  substituted.  Finn  v. 
Modern  Brotherhood,  118  Minn.  307, 
136  NW  850. 

[b]  Rule  illustrated. — Plaintiff  set 
forth  letters  which  he  claimed  consti- 
tuted agency,  and  the  answer  was  a 
denial  and  that  defendant  was  unau- 
thorized to  enter  into  contract.  The 
reply  meeting  the  latter  defense  and 
pleading  other  letters  to  support  the 
contract  pleaded  cannot  be  deemed  a 
departure.  Sturgeon  v.  Culver,  87  Kan. 
404,  124  P  419. 

128-63  Bowles  v.  B.  Co.  (Mo,  App.), 
187  SW  131. 

130-68  Cohen  v.  Ins.  Co.,  5  Boyce 
(Del.),  531,  95  A  238;  Finn  v.  Modem 
Brotherhood,  118  Minn.  307,  136  NW 
850. 

131-71  [a]  In  a  suit  on  a  note 
where  the  answer  avers  facts  showing 
fraud  or  that  the  payee  is  fictitious,  a 
reply  showing  the  holder  purchased  y 
for  value  before  maturity  without  no- 
tice avoids  the  answer  and  is  no  de- 
parture. Union  Trust  Company  v. 
Adams,  54  Ind.  App.  16S,  101  NB  741. 
131-73  See  Turner  v.  Casualty  Co., 
Wash.  154, 124  P  486. 
132-76  Caledonian  Fire  Ins.  Co.  v. 
Shepherd,  111  Miss.  175,  71  S  314; 
Waller  v.  Ins.  Co.,  84  Or.  284,  164  P 
959,  AnnCasl918C,  139. 
132-77  Cohen  v.  Home  Ins.  Co.,  5 
Boyce  (Del.)  631,  95  A  238;  Merchants' 
&  Planters'  Ins.  Co.  «.  Marsh,  34  Okl. 
453,  125  P  1100,  42  LBA(NS)  996; 
Springfield  Fire  &  Marine  Ina.  Co.  v. 
Halsey,  34  Okl.  383,  126  P  237;  Gage 
V.  Ins.  Co.,  34  Okl.  744,  127  P  407; 
Decker  v.  Jordan,  79  Or.  109,  154  P 
431;  Cranston  v.  Ins.  Co.,  63  Or.  427, 
128  P  427. 

132-78  Queen  Ins.  Co.  v.  Dalrymple 
(Okl.),  158  P  1154;  Northwestern  Nat. 
Life  Ins.  Co.  v.  Ward,  56  Okl.  188,  155 
P    524;    German- Am.   Ins.    Co.   v.   Lee, 
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51  Okl.  28,  151  P  642;  Western  Re- 
ciprocal Underwriters  Exchange  v. 
Cpon,  38  Okl.  453,  134  P  22;  Spring- 
field Fire  &  Marine  Ins.  Co.  v.  Null,  37 
Okl.  665,  133  P  235. 
132-79  Waterman  v.  Moody  (Vt.), 
103  A  325. 

133-80  Gage  v.  Ins.  Co.,  34  Okl.  744, 
127  P  407. 

135-97  Brown  v.  Ins.  Co.,  197  Mo. 
App.  317,  195  SW  62;  Wilson  v  Jones 
(Okl.),  168  P  194;  Waterman  v.  Moody 
(Vt.),  103  A  325. 

140-35  Eideout  v.  Burkhardt,  255 
Mo.  116,  164  SW  506;  McAdow  v.  Ry. 
Co.,  192  Mo.  App.  540,  164  SW  188. 
140-37  Hideout  v.  Burkhardt,  255 
Mo.  116,  164  SW  506;  MeAdow  v.  Ry. 
Co.,  192  Mo.  App.  540,  164  SW  188; 
Wilson  1?.  Jones  (Okl.),  1G8  P  194. 

[a]  That  demuirer  Is  oveiruled  and 
an  exception  taken  makes  no  diiference 
where  party  goes  to  trial.  Niles  v. 
By.  Co.,  87  Vt.  356,  89  A  629. 

[b]  Without  moving  to  strike. — Go- 
ing to  trial  on  issues  without  moving 
to  strike  out  is  a  waiver.  The  ques- 
tion cannot  be  raised  by  demurrer  or 
objection  to  evidence.  Purcell  v.  Cord- 
er,  33  Okl.  68,  124  P  457. 

141-41  American  Confectionery  Co. 
V  Ins.  Co.,  199  Ted.  195;  Merchants'  t 
Planters'  Ins.  Co.  v.  Marsh,  34  Okl. 
453,  125  P  1100,  42  LRA(NS)  996; 
Sprmgfield  Fire  &  Marine  Ins.  Co.  v. 
Halsey,  34  Okl.  383,  126  P  237;  Pur- 
cell V.  Corder,  33  Okl.  68,  124  P  457; 
NUes  V.  By.  Co.,  87  Vt.  356,  89  A  629. 
[a]  In  Missouri  it  cannot  be  reached 
by  demurrer.  Gruner  &  Bros.'  Lumb. 
Co.  V.  R.  &  B.  Co.,  171  Mo.  App.  614, 
154  SW  846. 

141-44    Wilson  v.  Jones,  56  Okl.  188, 
168  P  194;  Northwestern  Nat.  Life  Ins. 
Co.  V.  Ward  (Okl.),  155  P  524. 
141-45     Hodge  Tobacco  Co.  v.  Sex- 
ton, 166  Ky.  219,  179  SW  36. 
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146-1    Rogers  v.  Piland   (N.  C),  100 

SE  181 

146-10    Mariner  v.  Ingraham,  255  HI. 

108,  99  NE  361. 

147-15     National   Hat   Block   &   Die 

Co.  V.  Lamohick,  174'  NYS  707. 

147-17     Eoberts  v.  Tr.   Co.   (Mass.), 

125  NB  185. 

lSO-35     Sweetwater   Cotton  Oil   Co. 

V.  Blrge-Forbes  &  Co    (Texj  Civ.),  160 

?W  1125. 


156-72  McLaughlin  v.  Elevator  Co. 
(N.  D.),  174  NW  871. 
[a]  §743,  ch.  8,  Code  OIv.  Proc,  pro- 
vides that  party  bringing  money  into 
court  pursuant  to  the  court's  direction 
is  discharged  thereby  from  all  further 
liability  to  the  extent  of  the  money  so 
paid.  Henkel  v.  Trust  Co.,  213  N.  Y. 
185,  107  NE  346. 

156-74  Dobbins  v.  Carroll,  137  Tenn. 
133,  192  SW  166. 

158-78  [a]  The  statutes  name  the 
person  to  whom  the  custody  and  care 
of  the  money  is  given.  Henkel  v. 
Trust  Co.,  213  N.  Y.  185,  107  NE  346. 
158-80  West  v.  Springfield  F.  & 
M.  L  Co.  (Kan.),  185  P  12. 
159-81  Matter  of  Walsh,  204  N.  Y. 
276,  97  NE  715. 

159-82  In  re  Sohmer,  156  App.  Div. 
781,  141  NYS  740. 

160-91  U.  S.  17.  Lumber  Co.,  234 
Fed.  961. 

161-94  TT.  S.  V.  Smart,  237  Fed.  978, 
150  CCA  628. 

167-27  [a]  Funds  deposited  under 
act  held  unconstitutional. — Where  funds 
are  paid  into  court  under  a  provision 
of  An  act  which  is  later  held  unconsti- 
tutional, the  court  must  return  the  fund 
to  the  source  from  which  it  came. 
In  re  School  Dist.,  etc.,  247  Pa.  449, 
93  A  489. 

167-28  [a]  Interlocutory  judgment 
reversed  and  complaint  dismissed. 
Ketchum  v.  Prevost,  157  App.  Div.  781, 
142  NYS  711. 

170-44  Reinhold  v.  Hansson,  169  111. 
App.  334;  Avis  v.  Straus,  157  App.  Div. 
904,  142  NYS  283. 

171-47  Reinhold  v.  Hansson,  169 
111.  App.   334. 

171-48  [a]  Certified  copy  of  court's 
order  necessary. — No  money  placed  in 
the  custody  of  the  court  will  be  sur- 
rendered without  the  production  of  a 
certified  copy  of  the  order  of  the  court; 
the  order  to  be  by  the  judge  by  whose 
direction  it  was  made.  N.  Y.  Code 
Civ.  Proc,  §751,  ch.  8;  Henkel  v. 
Trust  Co.,  213  N.  Y.  185,  107  NE  346. 
172-58  [a]  Costs  and  disbursements 
of  an  appeal  by  the  chamberlain  to 
have  funds  deposited  with  a  trust  com- 
pany under  order  of  court  transferred 
to  him,  should  not  be  paid  out  of  the 
funds.  In  re  Sohmer,  156  App.  Djv, 
781,  141  NYS  740, 
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187-2  Levinstein  v.  De  Nemours  & 
Co.,  258  Fed.  667. 

188-6  Ax  V.  Meyer,  177  App.  Dir. 
713,  164  NYS  865. 

18P-8     In   re   Percival's   Estate,   108 
S.  C.  39,  93  NE  243. 
191-11    e.   V.   Aenspacker,    130    La. 
717,  58   S  520. 

192-12  Ennis  v.  S.,  13  Okl.  Cr.  675, 
167  P  229. 

193-16  [a]  Ex  parte  depositions, 
etc. — Miles  v.  Court,  173  111.  App.  187. 
[b]  Depositions  taken  in  Issuance  of 
a  warrant  cannot  be  used  against  de- 
fendant when  he  has  had  no  opportun- 
ity to  cross-examine  the  witness  at  the 
preliminary  examination.  P.  v.  City 
Prison,  154  App.  Div.  728,  139  NYS 
828.  , 

194-20    Eeed   v.   Bank    (Vt.),    93    A 
265;  Johnson  v.  Perry,  54  Vt.  459. 
196-24    In   re   Percival's    Est.,    108 
S.  C.  39,  93  SE  243. 
197-27    Warner  v.  Dockendorff,   180 
App.  Div.  72,  167  NYS  247. 
197-28     In    re    Washington    Steel    & 
Bolt  Co.,  210  Fed.  984. 
198-29    Wells  v.  Jones,  144  Ga.  188, 
86  SE  546;  Meikle  v.  Hobson,  167  la. 
666,  149  NW  865. 

199-37  [a]  Commuters,  residing  in 
another  state  but  daily  within  the 
jurisdiction,  their  non-residence  is  not 
good  ground  for  taking  their  deposi- 
tions. Eudini  v.  Ins.  Co.,  91  Misc.  486, 
155  NYS  301. 

200-40  Bradbury  v.  Gibbons,  161 
NYS  685. 

200-41  [a]  Applicable  in  bank- 
ruptcy court. — In  re  Washington  Steel 
&  Bolt  Co.,  210  Fed.  984. 
201-44  [a]  Admiralty  courts  may 
issue  a  dedimus  potestatem  to  take  de- 
positions in  oral  interrogatories  in  a 
foreign  country.  The  Titanic,  206 
Fed.  500. 

203-47  Frank  v.  Gruber,  150  NYS 
664. 

[a]  Present  mental  condition An  ac- 
tion will  not  lie  to  perpetuate  testi- 
mony as  to  the  alleged  incompetent 
mental  condition  of  one  who  has  exe- 
cuted a  will  and  who  is  still  living. 
Pond  V.  Faust,  90  Wash.  117,  155  P 
776. 


206-53  Laurel  P.  &  P.  Co.  v.  James, 
6  Boyee  (Del.)  185,  97  A  601;  Creech 
V.  Ossep  (Ga.),  101  SE  576. 

[a]  A  non-resident  party  to  the  rec- 
ord cannot  have  commission  to  take 
his  deposition.  In  re  Middleby's  Est., 
242  Pa.  39,  88  A  773. 

207-54  Christian's  Admx.  v.  Ennis, 
173  Ky.  101,  190  SW  675;  Owensboro 
City  Ey.  Co.  v.  Eowland,  152  Ky.  175, 
153  SW  206;  Old  Line  Bankers'  Life 
Ins.  Co.  V.  Witt,  92  Neb.  743,  139  NW 
641;  Baldauf  v.  Eussell,  88  N.  J.  L. 
303,  96  A  96;  Terry  v.  Mfg.  Co.,  180 
App.  Div.  714,  167  NYS  747;  Grimsley 
V.  Black,  54  Pa.  Super.  413. 
208-56  Meikle  v.  Hobson,  167  la. 
666,  149  NW  865. 

209-59  [a]'  Depositions  taken  be- 
fore filing  of  bill  and  before  process 
or  appearance  cannot  be  read.  Dixon 
V.  Dixon,  73  W.  Va.  7,  79  SE  1016. 

[b]  Before  service  of  citation. — De- 
fendant cannot  ignore  a  notice  of  filing 
interrogatories  served  on  him  before 
he  had  been  served  with  citation.  Mis- 
souri, O.  &  G.  Ey.  Co.  V.  Browning 
(Tex.  Civ.),  166  SW  34. 

[c]  Laches. — A  deposition  will  be  sup- 
pressed which  was  taken  after  the 
cause  had  been  at  issue  for  over  five 
years  and  on  the  very  day  set  for  the 
trial,  there  being  no  circumstances  ex- 
cusing the  delay.  Zinser  v.  Sanitary 
District,  175  111.  App.  9. 

210-61  [a]  May  be  taken  after  de- 
murrer sustained,  and  before  filing  of 
amendment  to  complaint.  Eossbach  v. 
Superior  Court  (Cal.  App.),  185  P  879. 
211-63  Block  V.  Mfg.  Co.,  243  Fed. 
775;  Schmidt  v.  Cooper,  274  111.  243,  113 
NE  641;  Ennis  v.  S.,  18  Okl.  Cr.  675, 
167  P  229;  McKinney  v.  MoKinney, 
77  W.  Va.  58,  87  SB  928;  Sioux  L.  Co. 
17.  Ewing,  165   Wis.  40,  160   NW  1059. 

[a]  Before  joinder  of  Issue. — Deposi- 
tions to  be  used  in  the  district  court 
where  an  appeal  is  pending  may  "be 
taken  before  there  has  been  a.  joinder 
of  issue  in  that  court.  Bayne  v.  Grein- 
er's  Est.,  118  Minn.  350,  136  NW  1041; 
Eitel  V.  Greiner's  Est.,  118  Minn.  350, 
136  NW  1041. 

[b]  Depositions  in  special  proceed- 
ings can  be  taken  only  after  a  question 
of  fact  has  arisen  thereon.  An  ap- 
plication for  a  writ  of  mandamus  is 
such  a  special  proceeding.  Kummeth 
V.  Atkisson,  23  Cal.  App.  401,  138'  P 
116. 
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213-64  See  Cobe  v.  Crane,  173  Cal. 
116,  159  P  587. 

213-67  fa]  Equity  rule. — Rejected 
if  ta'ken  without  permission  after  sub- 
mission of  cause.  Board  v.  Dorris,  168 
Ky.  195,  181  SW  1098. 
214-70  Grimsley  v.  Black,  54  Pa. 
Super.  413. 

217-85     [a]     Within  the  court's  dis- 
cretion, —  Fitzsimons    v.     Richardson, 
Twigg  &  Co.,  86  Vt.  229,  84  A  811. 
218-87     In   re   Martinelli,   219   Mass. 
58,  106  NE  557. 

[a]  Federal  courts  may  issue  letters 
rogatory.  De  Villeneuve  v.  Morning 
Journal  Assn.,  206  Fed.  70. 

[b]  To  whom  addressed.  —  Letters 
rogatory  to  obtain  testimony  of  a 
German  judge  will  be  addressed  gen- 
erally to  the  courts  and  magistrates  of 
Germany  and  not  necessarily  to  the 
judge  whose  evidence  is  desired.  The 
fact  that  some  of  the  interrogatories 
to  be  propounded  will  relate  to  mat- 
ters not  admissible  under  the  lex  fori 
is  no  reason  for  denying  the  applica- 
tion. In  re  Smith,  79  Miac.  77,  139 
NTS  622. 

219-89  Stengel  v.  Stengel,  85  N.  J. 
Eq.  277,  96  A  358. 

219-91     In  re  Shannon's    Will,    180 
App.  Div.  214,  167  NTS  472. 
220-92     Watkins  v.  Justice,  256  Pa. 
37,  100  A  488. 

[a]  Mandatory. — Application  to  take 
deposition  of  a  witness  outside  state 
"must  be  granted  upon  satisfactory 
proof  of  the  facts  authorizing  it  un- 
less the  court  or  judge  has  reason  to 
believe  that  the  application  is  not  made 
in  good  faith."  Zeggio  v.  Robinson, 
153  App.  Div.  886,  137  NTS  1104. 
See  also  Anchor  Realty  Co.  v.  Bankers 
Trust  Co.,  93  Misc.  64,  156  NTS  631. 
221-94  See  Holland  v.  Tel.  Co.,  158 
NTS  151. 

222-99  Ax  V.  Meyer,  177  App.  Div. 
713,  164  NTS  865. 

224-4  Wanner  v.  Cir.  Judge,  169 
Mich.  231,  134  NW  993. 
225-9  [a]  Sufficiency  of  allegation 
of  non-residence  of  witness.  See  Es- 
trick  V.  Kobre,  84  Misc.  39,  145  NTS 
952. 

rb]    Affidavit      may      be      amended. 
Frank  v.  Gruber,  150  NTS  664. 
227-11     Stanton   v.   Craig,   186   App. 
Div.  481,  174  NTS  551. 
230-20    Levinstein   ■».    De    Nemours 
&  Co.,  258  Fed.  667. 


230-22  Gracy  v.  Gracy  (Fla.),  76  S 
530. 

[a]  No  adverse  party,  notice  unneces- 
sary. Appeal  of  Daggett,  114  Me.  167, 
95  A  809. 

232-29  Norma  M.  Co.  v.  Mackay, 
241  Fed.  640,  154  CCA  398;  Granger 
Co.  V.  Universal  M.  Corp.,  179  App. 
Div.  353,  165  NTS  820;  Carson  v.  Asch 
&  Co.,  173  NTS  446;  Ennis  v.  S.,  13 
Okl.  Cr.  675,  167  P  229. 
236-51  [a]  Commission  may  issue 
when  a  considerable  saving  of  expense 
can  Be  effected  by  adopting  this  meth- 
od. Cook  V.  Flagg,  233  Fed.  713. 
238-58  [a]  Official  character  treat- 
ed as  words  of  description. — Where  the 
parties   stipulated   that   the   deposition 

should  be  taken  before  one  F ,  "a 

notary  public,"  the  judge  was  justified 

in  issuing  the  commission  to  F in 

his  private  capacity,  thereby  treating 
the  words  "a  notary  public"  as  words 
of  description.  Henry  v.  Caswell,  23 
Cal.  App.  14,  136  P  726.  ' 
238-60  Martial,  Armand  &  Co.  v. 
Creighton,  167  NTS  333. 
240-66  [a]  Misnomer.  —  Where 
deposition  was  issued  to  W.  W.  Brocks 
instead  of  W.  W.  Brooks,  who  signed 
and  certified  it,  is  no  ground  for  re- 
jection. Hardy  v.  Ins.  Co.,  167  N.  C. 
22,  83  SE  5. 

244-82  Marvin  v.  Eng-Skell  Co.,  33 
Cal.  App.  42,  164  P  332. 
245-86  [a]  Discretion  of  court. — ^It 
rests  in  the  discretion  of  the  court 
whether  the  original  will  shall  be  at- 
tached to  the  dedimus  potestatem.  In 
re  Hayes  Est.,  55  Colo.  340,  135  P 
449. 

247-97    Luscher   v.    Julian's    Admr., 
173  Ky.  150,  190  SW  692. 
248-98     [a]      Under    the    Kentucky 
statute,  etc. — Kington  Coal  Co.  v.  Aar- 
on, 147  Ky.  480,  144  SW  371. 
248-1     Martin  v.  New  Trinidad  L.  A. 
Co.,  173  App.  Div.  930,  158  NTS  248. 
249-10     Gracy  v.  Gracy  (Fla.),  76  S 
530. 

253-22  In  re  Hernandez's  Will,  158 
App.  Div.  815,  144  NTS  150;  Zeggio 
V.  Robinson,  165  App.  Div.  893,  139 
NTS  1070;  In  re  Smith,  80  Misc.  628, 
142  NTS  151. 

254-26  Martin  v.  New  Trinidad  L. 
A.  Co.,  173  App.  Div.  930,  158  NTS 
249. 

[a]  In  Illinois  under  a  statute  per- 
mitting the  opposite  party  upon  service 
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of  notice  to  take  depositions  on  'writ- 
ten interiogatories  to  elect  to  have  it 
taken  on  oral  interrogatoxies,  a  co- 
defendant  or  co-plaintiff  is  not  an  op- 
posite party.  An  opposite  party  is  one 
on  the  opposite  side  of  the  ease.  Corn- 
well  V.  Bloomington  B.  M.  Assn.,  163 
111.  App.  461. 

254-27  [a]  Examination  of  unwill- 
ing witnesses  may  be  oral  and  not  upon 
written  interrogatories.  De  Villeneuve 
V.  Journal  Assn.,  206  Fed.  70. 
256-34  [a]  Gen.  St.,  1902,  §686, 
does  not  prescribe  exclusive  method  of 
taking  depositions.  A  deposition  may 
be  taken  before  a  notary  public,  com- 
missioner, or  magistrate  on  notice  un- 
dej-  §679.  Eowell  v.  Boss,  89  Conn.  201, 
93   A  236. 

257-37  Goldstein  v.  Goldstein,  166 
NYS  1074. 

258-47  [a]  Scope  of  notaxy'g  au- 
ttaoiity. — The  authority  of  a  notary  to 
take  depositions  being  of  statutory 
origin,  the  scope  of  such  authority  will 
not  be  enlarged  by  implication  but  is 
strictly  defined  by  the  statutory  limits. 
Ex  parte  Alexander,  163  Mo.  App.  615, 
147  SW  521. 

259-51  [a]  Where  the  paities  each 
named  a  different  person  as  suitable  to 
take  the  deposition,  a  commission  ad- 
dressed to  both  nominees,  or  to  such 
one  or  more  as  should  act,  conferred 
authority  to  either  appointee  to  take 
and  certify  the  deposition.  Morton  v, 
Clark,  10  Ala.  App.  439,  65  S  408. 
260-55  Porter  v.  S.,  80  Tex.  Cr.  240, 
190  SW  159. 

[a]  That  the  commissioner  after- 
waida  became  counsel  of  the  party  at 
whose  instance  the  depositions  were 
taken  and  as  such  conducted  the  cross- 
examination  of  the  witness,  is  not 
ground  for  excluding  the  deposition. 
Park  V.  Zellars,  139  Ga.  585,  77  SE 
922. 

266-70  Sioux  L.  Co.  v.  Ewing,  165 
Wis.  40,  160  NW  1059. 
267-78  Anderson  v.  Snyder,  91  Conn. 
404,  99  A  1032;  Long  v.  Griffith,  113 
Miss.  659,  74  S  613;  111.  Cent.  E.  Co. 
V.  Peel,  110  Misa.  712,  70  S  887;  Gil- 
man  i;.  E.  Co.  (Vt.),  98  A  982. 
269-79  Gracy  v.  Gracy  (Fla.),  76  S 
53'0. 

270-81    National  S.    Co.    v.    Bieves, 
112  Misa.  747,  73  S  732. 
270-86    Merrill  v.  Superior  Court,  33 
gal.  App.  55,  164  P  34Q, 


271-88  Burnett  v.  Prince,  272  Mo. 
68,  197  SW  241. 

271-92  Park  v.  Zellars,  139  Ga.  585, 
77  SE  922. 

272-94  Bernhard  S.  &  Sons  v.  Chag- 
non,  39  B.  I.  567,  99  A  592. 
272-95  [a]  Error  not  prejudicial. 
An  error  in  naming  the  place  is  not 
prejudicial  where  it  consists  merely  of 
designating  a  certain  number  on  South 
Main  St.,  instead  of  the  same  number 
on  North  Main  St.,  the  town  being 
small  and  it  not  being  shown  that  the 
parties  did  not  know  the  correct  place. 
Squier  v.  Mitchell,  32,8.  D.  342,  143 
NW  277. 

274-98  [a]  Depositions  taken  on  a 
legal  holiday  under  notice  specifying 
that  day  cannot  be  read  on  final  hear- 
ing, except  by  consent,  the  notice  be- 
ing taken  to  intend  the  following  day. 
Dixon  V.  Dixon,  73  W.  Va.  7,  79  SE 
1016. 

274-99  Gilman  v.  E.  Co.  (Vt.),  98 
A  982. 

275-3    Bernhard  S.   &  Sons  v.  Chag- 
non,  39  B.  I.  567,  99  A  592. 
276-6     [a]     Where  ten  days'   notice 
is  required,  a  notice  mailed  so  late  on 
the  tenth  day  that  it  did  hot  reach  its 
destination  till  the  ninth    day    before 
the    taking,    is    insufficient.      Zinser   v. 
Sanitary  District,  175  111.  App.  9. 
277-7    Ex  parte  Alexander,  163  Mo. 
App.  615,  147  SW  521. 
277-S   Eobertson  Lumb.  Co.  v.  Clarke, 
24  N.  D.  134,  138  NW  984;  King  &  Co. 
V.  Hancock  &  Sons,  114  Va.  §96,  77  SB 
510,  reasonable  notice  provided  for  by 
code. 

[a]  Insufficient  time. — Helms  c.  E.  Co., 
96  Kan.  568,  152  P  632. 

280-9     Kington    Coal    Co.    v.    Aaron, 

147  Ky.  480,  144  SW  371. 

283-22     Dietrich  v.  Tea  Co.,  56  Okl. 

636j  156  P  188. 

283-23    Bernhard  S.  &  Sons  v.  Chag- 

non,  39  E.  I.  567,  99  A  592. 

284-24    In    re    Bawlings'    Wai,    170 

N.  C.  58,  86  SE  794. 

285-30     [a]    Failure  to  name  officer 

to    aerve    it    is   fatal    in    some    states. 

Thomas  v.   Graves,   90   Vt.   312,   98   A 

508. 

[b]  Mistake  as  to  court. — Grant  Bros. 
V.  V.  S.,  232  U.  S.  647,  34  Sup.  Ct.  452, 
58  L.  ed.  776. 

285-33  In  re  Colbert's  Est.,  51 
Mont.  455,  153  P  1028, 
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289-44    Merrill  v.  Superior  Court,  33 
Cal.  App.  55,  164  P  340. 
289-45     Gilman  v.  R.   Co.    ("Vt.),   98 
A  982. 

291-46  Thomas  v.  Graves,  90  Vt. 
312.  98  A  508. 

291-49  Mo..,  K.  &  T.  E.  Co.  v.  Good- 
rich (Tex.  Civ.),  149  SW  1176. 
292-52  [a]  Mode  of  serrlce. — Mail- 
ing notice  to  take  depositions  to  the 
attorney  of  a  party  who  resides  in 
the  state  will  not  sufSce.  King  &  Co. 
V.  Hancock  &  Sons,  114  Via.  596,  77 
SE  510. 

294-63  [a]  Acknowledgment  of  serv- 
ice of  notice  to  take  depositions  in  a 
suit  not  filed  or  in  a  suit  filed  in  a 
different  place  than  the  one  named  in 
the  notice  does  not  authorize  taking 
of  depositions  nor  confer  validity  on 
a  vofd  subpoena.  Burnett  v.  Prince, 
272  Mo.  68,  197  SW  241. 
296-66  Oterie  v.  Vitale,  55  Pa.  Super. 
492. 

299-78  [a]  Delays  caused  by  ad- 
verse party. — After  adjournment  de- 
lays in  resuming  the  taking  pf  deposi- 
tion, caused  by  the  adverse  party,  will 
not  terminate  the  proceedings.  Ex 
parte  Alexander,  163  Mo.  App.  615,  147 
SW  521. 

300-87  P.  V.  Dist.  Court  (Colo.),  182 
P  11;  Burnett  v.  Prince,  272  Mo.  68, 
197  SW  241;  S.  v.  Taylor,  268  Mo.  312, 
187  SW  1181. 

300-88  Old  Line  Bankers'  Life  Ins. 
Co.  V.  Witt,  92  Neb.  743,  139  NW  641. 

[a]  Subpoena  duces  tecum. — An  ofBcer 
authorized  by  law  to  take  depositions 
may  issue  a  subpoena  duces  tecum  and 
compel  the  attendance  of  a  party  as 
witness.  Old  Line  Bankers '  Life  Ins. 
Co.  V.  Witt,  92  Neb.  743,  139  NW  641. 

[b]  An  attorney  having  the  custody 
of  documents  and  papers  belonging  to 
one  of  the  parties  may  be  required  to 
produce  such  documents  and  papers  as 
the  opposing  party  to  the  action  may 
be  required  to  furnish  as  evidence.  Old 
Line  Bankers '  Ins.  Co.  v.  Witt,  92  Neb. 
743,  139  NW  641. 

301-89  S.  V.  Diekman,  175  Mo.  App. 
543,  157  SW  1012. 

[a]  Non-resident  defendant  cannot 
he  put  in  contempt  for  refusing  to  tes- 
tify by  deposition.  Miles  v.  Armour, 
239  Mo.  438,  144  SW  424. 

[b]  Notaries  public  have  the  power  to 
punish  for  contempt  for  failure  to  tes- 
tify  by    deposition.       Ex   parte    Alex- 


ander, 163  Mo.  App.  615,  147  SW  521. 
302-90  Ex  parte  Alexander,  163  Mo. 
App.  615,  147  SW  521. 
[a]  On  adjournment  such  a  witness  is 
bound  to  reappear  at  the  time  fixed. 
Ex  parte  Alexander,  163  Mo.  App.  615, 
147  SW  521. 

302-91  [a]  Bight  to  strike  out 
pleading. — In  an  action  against  a  non- 
resident the  court  has  a  right  to  strike 
out  defendant's  pleading  if  he  refuses 
to  ,  testify  by  deposition.  The  act 
granting  such  power  is  constitutional. 
Miles  V.  Armbur,  239  Mo.  438,  144  SW 
424. 

303-92  United  States  v.  Machinery 
Co.,  198  Fed.  870. 

304-96  [a]  Inability  of  party's  at- 
torney to  be  present  at  the  taking  of 
the  deposition  because  of  his  attend,- 
ance  at  court,  will  not  cause  the  depo- 
sition to  be  suppressed  unless  it  be 
shown  that  he  would  otherwise  have 
attended  the  taking  of  the  deposition 
and  that  other  counsel  could  have  been 
procured  to  represent  him  at  the  tak- 
ing thereof.  Little  Bros.  v.  Brock,  91 
S.  C.  549,  75  SE  176;  Leventhal  v. 
Hollamon  (Tex.  Civ.),  165  SW  6. 
308-7  St.  Louis  Southwestern  Ry. 
Co.  V.  Grocery  Co.  (Tex.  Civ.),  144  SW 
1194. 

310-10     Courtney    v.    McArdle,     102 
Misc.  9,  168  NY8  110. 
311-11     Schmidt  v.    Cooper,    274   111. 
243,  113  NE  641. 

311-14  Waugh  V.  Dibbens  (Okl.), 
160  P  589. 

311-15  Buckeye  Powder  Co.  v.  Pow- 
der Co.,  205  Fed.  827;  Ex  parte  Alex- 
ander,  163  Mo.  App.  615,  147  SW  521; 
Eoberson  v.  Kilborn,  40  Nev.  423,  165 
P  220. 

[a]  Scope  of  examination. — So  far  as 
the  taking  of  depositions  is  concerned, 
the  germane  issues  of  the  cause  are 
not  unalterably  fixed  by  the  state  of 
the  pleadings  at  the  time,  and  the 
issues  which  may  be  made  the  subjects 
of  proper  inquiry  are  those  that  per- 
tain to  the  subject-matter  of  the  action 
and  not  merely  those  that  are  encom- 
passed by  the  pleadings.  Ex  parte 
Alexander,  163  Mo.  App.  615,  147  SW 
521. 

312-19  Howard  v.  Strode,  242  Mo. 
210,  146  SW  792. 

313-21  Waugh  v.  Dibbens  (Okl.), 
160  P  589. 
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[a]  Legal  and  pertinent  questions. 
The  statute  in  Michigan  gives  the  of- 
ficer issuing  the  summons  to  attend  be- 
fore a  commissioner  power  to  compel 
witness  to  answer  all  legal  and  perti- 
nent questions.  Van  Dyke  v.  Doughty, 
174  Mich.  351,  140  NW  627. 
314-22  Van  Dyke  v.  Doughty,  174 
Mich.  351,  140  NW  627. 
315-24  [a]  Kefusal  to  answer  cer- 
tain interrogatories  because  the  an- 
swers might  incriminate  him  is  no 
ground  for  the  exclusion  of  the  whole 
of  deposition.  Carey  v.  Donohue,  209 
Fed.  328,  126  CCA  254. 
320-41  See  Egan  v.  Hotel  Grunewald 
Co.,  134  La.  740,  64  S  698. 
322-48  [a]  That  one  set  of  ques- 
tions was  propounded  to  two  witnesses 
who  made  separate  answers  is  no  j^round 
for,  rejecting  answers.  Macon  D.  & 
S.  E.  Co.  V.  Yesbik,  13  6a.  App.  407, 
79  SE  243. 

324-53  Succession  of  Segura,  134  La. 
84,  63  S  640. 

324-55  Succession  of  Segura,  134  La. 
84,  63  S  640. 

326-65  Davis  v.  Otto  (Mo.  App.), 
206  SW  409. 

326-67  Powell  v.  Hunter,  257  Mo. 
440,  165  SW  1009. 

327-68  Boggs  v.  Min.  Co.,  162  N.  C. 
393,  78  SE  274. 

329-84  [a]  Knowledge  and  belief. 
Witness  may  swear  that  his  answers 
are  true  to  the  best  of  his  knowledge 
and  belief.  Senter  v.  Teague  (Tex. 
Civ.),  164  SW  1045. 
330-86  [a]  May  be  sworn  after 
giving  answers  if  deposition  is  taken 
upon  written  interrogatories.  Zeiger 
V.  Woodson  (Tex.  Civ.),  202  SW  163. 
330-87  [a]  Power  denied  from  ap- 
pointment.— A  person  appointed  by  a 
commission  to  take  a  deposition  has, 
by  virtue  of  the  appointment,  authority 
to  administer  oaths  to  witnesses.  Tomp- 
kins V.  Tompkins,  257  111.  557,  100  NE 
965. 

331-92  [a]  Attaching  part  or  whole 
of  correspondence. — Where  the  inter- 
rogatory asked  that  a  copy  of  that 
part  of  correspondence  upon  which  wit- 
ness based  certain  statements  be  at- 
tached, but  upon  objection  the  court 
ordered  that  the  complete  correspond- 
ence be  attached  such  modification  was 
improper.  Only  such  parts  as  referred 
to  subject-matter  in  controversy  would 
be  required,  conditioned   that   defend- 


ant produce,  at  trial  the  complete  cor- 
respondence for  comparison  with  the 
extracts  attached  to  answer.  Herbst 
V.  Driller  Co.,  158  App.  Div.  503,  143 
NYS  748. 

334-2  Nasser  v.  Gaston,  70  Wash. 
685,  127  P  470. 

334-4  [a]  Absence  of  formal  cer- 
tificate is  immaterial  where  depositions 
were  taken  by  consent  before  deputy 
elerk,  and  witnesses  were  duly  sworn 
and  cross-examined,  and  answers  were 
duly  sworn  and  subscribed  to  before 
that  official.  Roberts  v.  By.  &  Nav. 
Co.,  132  La.  446,  61  S  522. 
339-20  Breysacher  v.  S.,  123  Ark. 
101,  184  SW  433. 

341-26     Norfolk  S.  R.  Co.  v.  Norfolk 
T.  Ex.,  118  Va.  650,  88  SE  318. 
343-31     Bird  v.  Pox  (Mo.  App.),  193 
SW  941. 

353-61     Laurel  P.  &  P.  Co.  v.  James, 
6  Boyce   (Del.)   185,  97  A  601;  Nasser 
V.  Gaston,  70  Wash.  685,  127  P  470. 
354-65     Nasser  v.  Gaston,  70  Wash. 
685,   127  P   470. 

[a]  That  the  answers  only  were  read 
to  the  witness,  will  not  sufSce.  Nasser 
V.  Gaston,  70  Wash.  685,  127  P  470. 

[b]  Correction  by  notary  before  sign- 
ing when  taken  without  the  state,  suf- 
ficient under  a  statute  requiring  correc- 
tion by  witness  when  taken  in  the 
state.  In  re  Colbert's  Est.,  51  Mont. 
465,  153  P  1022. 

355-66  [a]  Stenographer's  notes, 
when  transcribed,  must  be  signed  by 
witness.  Woodward  v.  Fuller,  145  Ga. 
252,  88  SE  974. 

367-16  [a]  The  absence  of  officer's 
seal  on  envelope  is  not  ground  for  sup- 
pressmg  the  deposition  where  the  sig- 
nature to  the  certificate  is  elsewhere 
on  the  same  deposition  authenticated  by 
seal.  Wisegarver  v.  Yinger  (Tex.  Civ.), 
122  SW  925;  Texas  &  N.  O.  Ey.  Co.  v. 
Siewert  (Tex.  Civ.),  163  SW  624. 
[b]  Bequisites  of  seal. — (1)  Any  char- 
acter or  symbol  shown  either  by  the 
paper  itself  or  by  parol  evidence  to 
be  intended  as  a  seal  in  compliance 
with  the  law  is  sufficient.  McClam- 
roch  M.  &  T.  Co.  v.  Bristow,  94  S.  C. 
252,  77  SE  923.  (2)  "[Seal]."  The 
word  "seal"  written  in  brackets 
ac^ross  the  flap  of  the  envelope,  and 
intended  by  the  notary  to  be  a  com- 
pliance with  the  statute,  is  sufficient. 
McClamroch  M.  &  T.  Co.  v.  Bristow,  94 
S.  C.  252,  77  SE  923. 
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[c]  Place  of  seal. — The  seal  need  not 
necessarily  be  placed  by  the  notary's 
signature.  McClamroch  M.  &  T.  Co. 
r.  Bristow,  94  S.  C.  252,  77  SE  923. 
370-25  Chicago,  etc.  By.  Co.  v.  Jaek- 
gon  (Okl.),  162  P  823. 
374-43  Ohio  Valley  Mills  v.  R.  Co., 
168  Ky.  758.  182  SW  955. 
376-45  [a]  Waiver  of  obligation  to 
file. — Defendant  summoned  plaintiff  to 
give  his  deposition,  but  before  it  was 
taken  counsel  agreed  to  Traive  defend- 
ant's obligation  to  file  it  as  required 
by  statute.  This  waiver  did  not  take 
from  the  deposition  its  character  as 
evidence,  but  merely  left  it  to  be  dealt 
with  like  a  deposition  of  one  not  a 
party.  Clark  v.  Clark,  76  N.  H.  430, 
83  A  515. 

379-61  [a]  Filing  is  not  recording. 
Eeed  v.  Bank  (Vt.),  93  A  265. 
383-80  [a]  Before  deposition  read. 
The  proper  time  for  the  correction  of 
alleged  mistakes  in  a  deposition  is  be- 
fore the  deposition  is  read.  The  issue 
as  to  the  mistake  should  not  be  sub- 
mitted to  the  jury.  Naysmith  v.  Au- 
burn, 95  Neb.  582,  146  NW  971. 
385-7  [a]  Court  may  return  the  dep- 
osition to  officer  taking  It,  though  in 
another  state,  for  the  purpose  of  hav- 
ing the  certificate  corrected.  Kational 
Surety  Co.  v.  Door  Co.  (Tex.  Civ.),  158 
SW  1177. 

386-10    Cleburn  Electric  &  Gas.  Co. 
V.  McCoy  (Tex.  Civ.),  149  SW  534. 

389-29    Loveland    &    Hinyan    Co.    v. 

Waters,  192  Mich.  680,  159  NW  477. 
391-31  Cherry  v.  Diekerson,  128 
Ark.  572,  194  SW  690;  Weeks  v.  Saw- 
yer, 173  App.  Div.  961,  158  NTS  1054. 
391-35  Greenville,  etc.  Co.  v.  Chaney, 
129  Ark.  95,  195  SW  13;  Magee  v.  Paul 
(Tei.  Civ.),  159  SW  325;  Galveston, 
H.  &  S.  A.  By.  Co.  v.  Toung  (Tex. 
Civ.),  148  SW  1113. 
[a]  As  against  a  co-defendant  who 
was  not  present  when  defendant's  dep- 
osition was  taken,  such  deposition  is 
admissible  if  he  had  notice  of  the 
taking  thereof.  Irwin  v.  Kansas  City, 
173  Mo.  App.  711,  160  SW  30. 
392-36  Walter  v.  Sperry,  86  Conn. 
474,  85  A  739;  In  re  Van  Ness'  Will, 
78  Misc.  592,  139  NYS  485;  Bowen  v. 
Durant,  25  N.  D.  II,  140  NW  728; 
Yates  V.  Billings  (Tex.  Civ.),  148  SW 
1130;  Haglin-Stahr  Co.  v.  R.  Co.  (Vt.), 
102  A  940. 


[a]  Discretion  of  court.  —  Although 
discretionary  with  the  court  to  require 
the  entire  deposition  to  be  offered  in- 
stead of  a  portion  thereof  such  dis- 
cretion is  not  absolute.  Bowen  v.  Du- 
rant, 25  N.  D.  11,  140  NW  728. 
393-37  [a]  In  Vermont  the  use  of 
deposition  is  governed  by  P.  S.  1630, 
and  may  be  used  "by  the  person  at 
whose  request  it  was  taken,  or  by  any 
person  claiming  under  him,"  and  ad- 
verse party  cannot  use  it.  Lee  v.  Fol- 
lensby,  86  Vt.  401,  85  A  915. 
394-38  Simpson  Fruit  Co.  v.  By.  Co., 
161  111.  App.  406. 

394-39  Elkins  v.  Mach.  Co.,  125  Ark. 
6,  187  SW  663;  Simpson  Fruit  Co. 
V.  B.  Co.,  161  111.  App.  406;  Bichard- 
son  V.  By.  Co.,  166  Mo.  App.  162,  147 
SW  1126. 

395-42     P.  S.  (Vt.)  1630.    See  Lee  v. 
Follensby,  86  Vt.  401,  84  A  915. 
398-44    Dawedoff    v.    Hooper     (Tex. 
Civ.),  190  SW  522. 

399-56    Johnson   v.    Surety   Co.,    194 
Mich.  292,  160  NW  548. 
400-60    Atwood  v.  Atwood,  86  Conn. 
579,  86  A  29. 

[a]  Detaching  exhibits  for  convenience 
does  not  destroy  eflSeacy  of  deposition 
to  be  used  on  another  trial  unless  there 
is  a  question  as  to  identity  or  genuine- 
ness. Boll  V.  Howell,  9  Ala.  App.  171, 
62  S  463. 

401-69  St.  Louis  Southwestern  By. 
Co.  V.  Grocery  Co.  (Tex.  Civ.),  144  SW 
1194. 

402-71  Price  v.  Price,  127  Ark.  506, 
192  SW  893;  Harrell  v.  E.  Co.  (Mo.), 
186  SW  677;  Hartis  v.  By.  Co.,  162 
N.  C.  236,  78  SE  164;  Tex.  B.  L.  Co. 
V.  Langham  (Tex.  Civ.),  193  SW  473. 
[a]  Actions  consolidated. — Upon  the 
hearing  of  consolidated  causes  a  depo- 
sition taken  in  one  of  them  may  be 
used  in  so  far  as  it  is  applicable  to 
the  issues  in  each  of  the  consolidated 
causes.  Cassem  «.  Prindle,  258  111.  11, 
101   NE  241. 

405-73  Castleberry  v.  Bussey  (Tex. 
Civ.),  166  SW  14. 

406-80  Long  v.  Griffith,  113  Miss. 
659,  74  S  613. 

407-82  Stalker  v.  Breeze  (Ind.),  114 
NE  968. 

407-84  Jones  v.  Pub.  Co.  (Mo.  App.), 
195  SW  80;  Sternberg  v.  Eoden  Co., 
172  N.  C.  731,  90  SB  935;  Galveston 
B.  Co.  V.  Sloman  (Tex.  Civ.),  195  SW 
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321;  Haglin-Stahr  Co.  v.  R.  Co.   (Vt.), 
102  A  940. 

410-91  Dailey  v.  B.  Co.,  180  Ky.  668, 
203  SW  569j  Bush  v.  Block,  193  Mo. 
App.  704,  187  SW  153. 
411-95  [a]  A  deposition  taken  at 
coioner'8  lnq,uest  and  made  a  part  of 
the  coroner's  report,  being  mere  ex 
parte  statementi  are  not  competent  for 
any  purpose  other  than  contradiction- 
Miles  V.  Court,  173  111.  App.  187.  Se« 
supra,  p.  193,  n.  16. 

[b]    Wheie   adversary  reads  part   of 
deposition  of  plaintiff,'  who  is  present 
at  the  trial,  the  plaintiff  may  then  read 
therefrom.     Eichardson  v.  Ey.  Co.,  166 
Mo.  App.  162,  147  SW  1126. 
412-97    Southern  Ey.  Co.  v.  Dickson, 
138  Ga.  371,  75  SE  462;  Cook  v.  Denike 
(Tex.  Civ.),  216  SW  437. 
413-4    Vagaszki  v.  Coal  Co.,  225  Fed. 
913,    141    CCA    37;    Jameson    v.    Tully 
(Cal.),  173  P  577;  Dubowsky  v.  Bing- 
geli,  184  Mo.  App.  361,  171  SW  12. 
415-10    Le  Master  v.  P.,    54    Colo. 
416,  131  P  269;  Hobbs  v.  C,  156  Ky. 
847,  162  SW  104;  Tilghman  v.  E.  Co., 
167  N.  C.  163,  83  SB  315,  1090. 
[a]    Necessity  for  residence. — The  non- 
resident witness  need  not  have  a  resi- 
dence outside    the    state.      Devine    v. 
Ey.  Co.,  182  HI.  App.  366. 
[b^    Even  where  personal  attendance 
of  a  witness  residing  in  another  coun- 
ty may  be  had,  a  party  still  has  the 
right  to  take  his  deposition.     Funk  «. 
Ins.   Co.,   87  Kan.   568,  125  P  35. 
418-12    [a]     Ignoring   subpoena. 
Plaintiff's  deposition  will  not  be  sup- 
pressed because  he  ignored  a  subpoena 
served   upon   him   by   defendant   since 
defendant  could  have  had  him  brought 
in  by  attachment.   Leventhal  v.  Holla- 
mon  (Tex.  Civ.),  165  SW  6. 
419-15     Hobbs  v.  C,  156  Ky.  847,  162 
SW  104. 

420-17    Eeiniger  v.  Piercy,  77  W.  V*. 
62,  86  SE  926. 

423-29  Wanner  v.  Circuit  Judge,  169 
Mich.  231,  134  NW  993. 
423-30  Ariz.  Eastern  E.  Co.  v.  Bry- 
an, 18  Ariz.  106,  157  P  376. 
424-32  Houston,  S.  &  G.  Co.  v. 
Smith,  166  Ky.  74,  178  SW  1145; 
Cohn-Goodman  Co.  v.  Bk.  (Mich.),  168 
NW  1042;  Bagg  v.  Shoen'felt  (Okl.), 
176  P  611;  Schager  v.  Dinneen,  36  S. 
D.  107,  153  NW  935;  Padgitt  Bros.  Co. 
V.  Dorsey  (Tex.  Civ.),  206  SW  851. 


[a]  Code  1907,  §4042,  providing  tkat 
objection  must  be  made  before  enter- 
ing on  trial.  Wooten  v.  Discount  Co., 
7  Ala.  App.  351,  62  S  263. 

[b]  Who  may  object. — A  party  may 
object  to  interrogatories  propounded  by 
him.  Magee  v.  Paul  (Tex.  Civ.),  158 
SW  325. 

[c]  Before  trial. — Welch  v.  Church, 
55  Okl.  600,  155  P  620. 

424-34  Karpeles  v.  Delivery  Co. 
(Ala.),  73  S  642. 

424-35  Sovereign  Camp  v.  Pritchatt 
(Ala.),  81  S  823;  Porcival  v.  Eichard- 
son, 165  NYS  1;  Ralph  v.  Taylor  (E. 
I.),  85  A  941;  Sanborn  v.  Dentler,  97 
Wash.  149,  166  P  62;  Sioux  L.  Co.  v. 
Ewing,  165  Wis.  4'0,  160  NW  1059. 
[a]  At  first  term  of  court. — Objections 
to  the  form  or  manner  of  taking  deposi- 
tions must  in  Texas  be  made  at  the 
first  term  of  court  after  the  deposition 
is  filed.  Missouri,  O.  &  G.  Ey.  Co.  v. 
Browning  (Tex.  Civ.),  166  SW  34. 
425-37  Hurst  v.  Wheel  Co.,  197  Ala. 
10,  72  S  314;  Forehand  v.  Mach.  Co., 
195  Ala.  208,  70  S  147;  Hill  v.  Condon, 
14  Ala.  App.  332,  70  S  208;  Standard 
Talking  Machine  Co.  v.  Supply  Co.,  6 
Ala.  App.  188,  60  S  481;  Cable  Co.  v. 
Mathers,  72  W.  Va.  807,  79  SE  1079; 
Euddy  I?.  Gunby  (Mo.  App.),  180  SW 
1043.  See  Bird  v.  Thanhouser,  160  HI. 
App.  653. 

427-38  [a]  The  first  term  of  court 
after  the  filing  is  the  time  fixed  by 
statute  in  Texas  for  making  such  ob- 
jections, consequently  an  objection 
made  at  the  second  term  that  notice  of 
the  filing  of  interrogatories  was  not 
served  with  citation  comes  too  late. 
Missouri,  O.  &  G.  Ey.  Co.  v.  Browning 
(Tex.  Civ.),  166  SW  34. 
427-40  Voorhees  v.  Cragun,  61  Ind. 
App.  690,  112  NE  826;  Lewis  v.  Guth- 
rie (Ind.  App.),  Ill  NB  455. 
[a]  After  case  submitted  to  jury. 
A  motion  to  suppress  a  deposition  be- 
cause no  notice  of  taking  it  was  given 
comes  too  late  if  made  after  the  case 
has  gone  to  the  jury.  Cohen  v.  Eeieh- 
man,  55  Ind.  App.  164,  102  NE  284. 
428-43  [a]  A  motion  to  quash  dep- 
ositions should  be  reasonably  made. 
Hubbard-Zemurray  Steamship  Co.  «. 
Crescio,  179  111.  App.  56. 
428-44  Loveland  &  H.  Co.  V.  Waters, 
192  Mich.  680,  159  NW  477. 
430-48  Laurel  P.  tc  P.  Co.  v.  JamM, 
6  Boyce  (Del.)  185,  97  A  601. 
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430-56  Boshell  v.  Cunningham 
(Ala.),  76  S  937. 

431-57  Campbell  v.  Hayden,  164  Mo. 
App.  252,  145  SW  103;  Pullman  Co.  v. 
McGowan  (Tex.  Civ.),  210  SW  842. 
432-60  Houston,  E.  &  W.  T.  By.  Co. 
V.  Lacy  (Tei.  Civ.),  153  SW  414.  Comp. 
Bird  V.  Thanhouser,  160  111.  Appi  653, 
holding  that  questions  and  answers 
wholly  incompetent  could  be  excluded 
at  trial,'  although  no  motion  to  sup- 
press was  previously  made, 
[a]  This  rule  cannot  be  Invoked 
against  the  party  offering  the  evidence. 
Putnam  L.  &  Dot.  Co.  v.  Elser  (Tex. 
Civ.),  159  SW  190. 

433-66  Martin  v.  Monroe,  142  Oa. 
807,  83  SE  958. 

434-70  Stalker  v.  Breeze  (Ind.),  114 
NE  968. 

434-71  [a]  Before  jury  sworn. — Bule 
of  court  requires  exceptions  to  be 
made  before  jury  is  sworn.  It  is  not 
enough  for  counsel  to  state  that  ho 
would  at  proper  time  object  to  the 
depositions  but  actually  filed  no  ob- 
jections until  after  jury  was  sworn. 
Cumberland  Q-lass  Mfg.  Co.  v.  De  Witt, 
120  Md.  381,  87  A  927. 
438-86  Chicago,  E.  I.  *  G.  By.  Co. 
1).  Trout   (Tex.  Civ.),   152   SW  1137. 

[a]  Also  to  refusal  of  witness  to  tes- 
tify. Young  V.  Corrigan,  208  Fed. 
431. 

438-87  Hudson  v.  B.  Co.,  176  N.  C. 
488,  97  SE  388. 

439-89  In  re  Lyle's  Est.,  93  Neb. 
768,  141  NW  1127;  McLeod  v.  MilleT, 
40  Nev.  447,  153  P  566,  167  P  27; 
Great  Western  Life  Assur.  Co.  v.  Shum- 
tray,  25  N.  D.  268,  141  NW  479;  Ha*t 
1).  Frost  (Okl.),  175  P  257. 
la]  Determining  relerancy. — Ordinar- 
ily the  relevancy  of  interrogatories 
need  not  be  determined  in  advance  of 
■^he  trial;  but  where  a  mass  of  ques- 
tions totally  irrelevant  as  a  matter  of 
law  are  proposed  the  court  wUl  not 
permit  the  opposite  party  to  be 
harassed.  American  Institute  of  Scien- 
tific Eesearch  v.  Eandolph,  141  NYS 
949. 

[b]  Before  introduction  In  evidence. 
It  is  improper  practice  to  introduce 
objectinnable  matter  and  then  move  to 
strike  it.  out.  In  re  Martin,'s  Est.,  170 
Cal.  657    151  P  138 

440-91  Marshall  k  E.  T.  By.  Co.  v. 
Petty   'Tex   Civ )    1,45  SW  1195. 


440-95  [a]  Hearsay  and  secondary 
objection  may  be  made  at  the  trial 
that  certain  parts  of  the  testimony 
were  hearsay  and  secondary,  although 
such  objections  were  not  noted  on  the 
examination  before  the  commissioner. 
Erk  V.  Simpson,  137  Ga.  608,  73  SE 
1065. 

442-1  New  Bell  Jellico  Coal  Co.  v. 
Braznell's  Admr.,  149  Ky.  418,  149  SW 
888;  Bagg  V.  Shoenfelt  (Okl.),  176  P 
611;  Ohio  Pottery  &  Glass  Co.  v.  Black 
(Tex.  Civ.),  149  SW  735. 

[a]  Exceptions  to  stipulations  as  to 
what  deponent  would  testify  may  be 
oral  even  where  such  rule  prevails. 
New  Bell  Jellico  Coal  Co.  v.  Braz- 
nell's Admr.,  149  Ky.  418,  149  SW 
888. 

[b]  Writing  not  repaired. — Objection 
may  be  made  to  the  competency  and 
materiality  of  evidence  contained  in  a 
deposition  without  filing  objection 
thereto  in  writing.  In  re  Lyle's  Est., 
93  Neb.  768,  141  NW  1127. 

444-5  Eichardson  v.  By.  Co.,  166  Mo. 
App.  162,  147  SW  1126;  Pecos  &  N. 
T.  By.  Co.  V.  Brooks  (Tex.  Civ.),  145 
SW  649. 

444-7  Hermida  v.  Gestera,  23  P.  E. 
92. 

[a]  Rule  illustrated. — An  objection 
that  all  the  witness'  testimony  ap- 
peared on  cross-examination  to  be  based 
on  hearsay,  is  too  indefinite.  Lucy  i;. 
Davis,  163  Cal.  611,  126  P  490. 
445-11  [a]  Such  objection  must  be 
supported  by  competent  evidence  un- 
less the  court  judicially  knows  the 
facts.  Houston,  E.  &  W.  T.  By.  Co. 
V.  Lacy  (Tex.  Civ.),  153  SW  414. 
449-28  Simpson  Fruit  Co.  v.  B.  Co., 
161  111.  App.  406,  motion  to  suppress. 
452-38  Johnson  v.  Gephart  (Ind. 
App.),  117  NE  270;  Hart  v.  Frost 
(Okl.),  175  P  257. 

455-44     [a]    Defect  of  misnomer  In 
commission  is  waived  where  irregular- 
ities in  deposition  are  w'aived  and  only 
the    right    to    object    to    testimony    on 
trial   is   reserved.     Hardy   v.   Ins.    Co., 
167  N.  C.  22,  83  SE  5. 
457-47     Voorhees  v.  Cragun,  61  Ind. 
App.  690,  112  NE  826. 
457-50     Allison   v.   E.   Co.,   37   S.   D. 
334,  158  NW  452;  McKinney  v.  McKin- 
ney,  77  W.  Va.  58,  87  SE  928. 
[a]    Waiver  by  failure  to  file  excep- 
tloiu, — A  party  will   be   considered   to 
have  waived  any  objection  to'  the  time 
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of  taking  the  deposition  if  he  fails  to 
file  exceptions  to  the  deposition  within 
the  time  prescribed  and  does  not  ob- 
ject at  the  trial.  Oterie  v.  Vitale,  55 
Pa.  Super.  492. 

459-55  In  re  Colbert's  Est.,  51 
Mont.  455,  153  P  1022. 
459-58  Chicago,  etc.  Ry.  Co.  ». 
.Tacltson  (Okl.),  162  P  823. 
460-62  O'Brien  v.  Coon  (Neb.),  174 
NW  513.  See  Smith  v.  Morris,  181  Ala. 
279,  61  S  276. 

460-63     Kummeth  v.  Atkisson,  23  Cal. 
App.  40],  138  P  116. 
463-68     Eades  v.  By.  Co.  Corp.   (Cal. 
App.),,  184  P  884. 

fa]  Costs  of  deposition  In  mandamus 
proceeding  will  not  be  charged  against 
petitioner  when  incurred  by  adverse 
party  before  an  issue  of  fact  has  been 
raised.  Kummeth  v.  Atkisson,  23  Cal. 
App.  401,  138  P  116. 
464-70  Welch  v.  Olcott  (Cal.),  174 
P  34. 

464-71  [a]  The  court  In  Its  dlsdre- 
tlon  may  disallow  costs  incurred  in 
taking  depositions  of  witnesses  who 
testified  at  the  trial.  Engel  v.  Ehret, 
21  Cal.  App.  112,  130  P  1197. 

DETINUE 
470-4     Tiefel  Bros.  &  Winn  t).  Max- 
well  (Tex.  Civ.),  154  SW  319. 
470-5     [a]    The  gist  of  the  action  Is 
the  'wrongful  detention  and  is  not  an 
action  on  the  contract.   Gossett  v.  Mor- 
row, 187  Ala.  387,  65  S  826. 
471-9    Sogers    v.    Whittle,     15     Ala. 
App.  550,  74  S  96. 

473-20     Tiefel  Bros.  &  "Winn  v.  Max- 
well (Tex.  Civ.),  154  SW  319. 
474-26    [a]    Certificate    of    deposit. 
Hicks  f.  Meadows,  193  Ala.  246,  69  S 
432. 

474-34  Howell  v.  Bank,  195  Ala.  73, 
70  S  686;  King  Merc.  Co.  v.  Adams, 
193  Ala.  466,  69  S  524;  Minge  &  Co. 
V.  Shipping  Co.,  10  Ala.  App.  592,  65 
8  671. 

[s]    Where  parties  are  co-tenants  plain- 
tiff cannot  maintain   detinue   for  crop 
until  his  part  has  been  set  apart  and 
delivered.     Williams  v.  Lay,   184   Ala. 
54,  63  S  466;  Williams  v.  Lay,  9  Ala. 
App.  373,  63  S  792. 
[b]  'Prior   possession   is   sufficient    to 
sustain   detinue  by   one   claiming   such  I 
against   one  who  cannot  show  a   supe- ! 
rior  title.     Maxler  v.  Hawk,    233    Pa.  > 
316,  %%  A  251.  I 


[c]  Who  may  sue. — Where  one  party 
furnishes  the  land  and  stock,  and  the 
other  the  labor  with  which  to  make  the 
crop,  with  an  agreement  for  equal  di- 
vision, the  parties  are  either  tenants 
in  common  or  landlord  and  tenant,  and 
one  may  not  maintain  detinue  against 
the  other  for  part  of  crop.  Tate  «. 
Cody-Henderson  Co.,  11  Ala.  App.  350, 
66  S  837. 

475-36  Minge  c.  Clark,  193  Ala.  447, 
69  S  421;  Butler-Kyser  Mfg.  Co.  v. 
R.  Co.,  190  Ala.  646,  67  S  393. 

475-37  Donahoo  H.  &  M.  Co.  v. 
Durick,  193  Ala.  456,  69  S  545;  Hieka 
v.  Meadows,  193  Ala.  246,  69  S  432; 
Butler-Kyser  Mfg.  Co.  t;.  B.  Co.,  190 
Ala.  646,  67  S  393;  Minge  &  Co.  f. 
Shipping  Co.,  10  Ala.  App.  592,  65  S 
671. 

475-41  [a]  Tenants  In  common  or 
those  standing  in  relation  of  landlord 
and  tenant  may  not  resort  to  detinue 
for  a  share  of  a  joint  crop.  Tate  v. 
Cody-Henderson  Co.,  11  Ala.  App.  350, 
66  S  837. 

476-43  Howell  v.  Bank,  195  Ala.  73, 
70  S  686;  King  Merc.  Co.  v.  Adams, 
193  Ala.  466,  69  S  524;  Donahoo  H. 
&  M.  Co.  V.  Durick,  193  Ala.  456,  69 
8  545;  Minge  %  Clark,  193  Ala.  447, 
69  S  421. 

476-45  Butler-Kyser  Mfg.  Co.  v.  R. 
Co.,  190  Ala.  646,  67  S  393. 
[a]  A  plaintiff's  prior  possession  en- 
titles him  to  recover  in  detinue  if  a 
subsequent  possession  of  it  shown  by 
defendant  is  unconnected  with  the  true 
ownership.  Blair  v.  Williams,  159  Ala. 
655,  49  S  71;  Hardison  v.  Plummer, 
152  Ala.  619,  44  S  591;  Cammack  ». 
Lavender,  9  Ala.  App.  443,  63  8  686. 
476-50  Dickey  f.  Vaughn  (Ala.),  73 
S  507. 

477-56  Gossett  v.  Morrow,  187  Ala. 
387,  65  S  826. 

478-62  [a]  Defendant  may  be 
estopped  from  denying  possession. 
Gustin  V.  Wilson,  188  Ala.  580,  66  S 
461.  ' 

478-68  Bank  of  Andalusia  v.  Free- 
man (Ala.),  75  S  325;  Black  v.  Mule 
Co.,  8  Ala.  App.  440,  62  8  308. 
479-70  Black  v.  Mule  Co.,  8  Ala. 
App.  440,  62  S  308. 
[a]  Where  defendant  acquired  posses- 
sion WTOhefuUv  no  demand  is  neces- 
sary, rhannpll  x:.  Pnlkner,  11  Ala. 
App.  382,  66  S  890;  Hodges  v.  Kyle,  9 
Ala.  App.  449,  63  S  761, 
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4S0-84  [a]  Discontinuance  as  to 
some  defendants. — Being  an  action  ex 
delicto,  a  discontinuance  or  dismissal 
as  to  one  of  several  defendants  will 
not  discontinue  the  entire  action.  Gos- 
sett  V.  Morrow,  187  Ala.  387,  65  S  826; 
Strickland  v.  Wedgeworth,  154  Ala.  654 
45  S  653. 

480-86  Rogers  v.  Whittle,  15  Ala. 
App.  550,  74  S  96;  Wilson  v.  Small,  20 
Ga.  App.  674,  93  SB  518. 
481-87  Houston  Nat.  Bk.  v.  Edmon- 
son (Ala.),  75  S  568;  Louisville  &  N. 
E.  Co.  V.  Parish  (Ala.  App.),  75  S  638; 
Bogers  v.  Whittle,  15  Ala.  App.  550, 
74  S  96. 

482-94a  [a]  Defective  allegations 
cured  by  stipulation. — A  defect  in  a 
declaration  neither  alleging  detention 
nor  claiming  return  but  asking  for  dam- 
ages only  is  cured  by  a  stipulation  be- 
tween parties  to  consider  and  defend 
as  a  declaration  in  detinue,  the  plain- 
tiff amending  by  claiming  the  return 
of  chattels  or  their  value.  Fidelity 
Storage  Corp.  v.  Maguire,  41  App.  Cas. 
(D.  C.)  231. 

482-05  Bank  of  Andalusia  v.  Free- 
man (Ala.),  75  S  325. 
482-96  Virginia  Land  I.  Bureau  v. 
Perrow,  119  Va.  831,  89  SE  891. 
482-99  [a]  Whsre  a  forthcoming 
bond  has  been  filed,  under  plea  of  non 
detinet  defendant  is  estopped  from  de- 
nying he  was  in  possession  or  claimed 
property.  Gustin  v.  Wilson,  188  Ala. 
580,  66  S  461;  Savage  v.  Eussell,  84 
Ala.  103,  4  S  235. 

[b]  Admissions. — General  issue  when 
pleaded  is  an  admission  of  possession 
by  defendant  of  property  at  the  time 
of  commencement  of  suit.  Chappell 
V.  Faulkner,  11  Ala.  App.  382,  66  S 
890;  Padgett  v.  Fertilizer  Co.,  11  Ala. 
App.  366,  66  S  866. 

482-2  Knight  v.  Garden,  196  Ala. 
516,  71  8  715;  Malone  v.  Davis,  77  W. 
Va.  120,  86  SE  1100,  eit.  7  Standabd 
Proc,  482. 

483-13  Wayne  v.  Cyphers,  80  W.  Va. 
336,  92  SE  590. 

483-15  tJustin  v.  Wilson,  188  Ala. 
580,  66  S  461. 

484-27  Dickey  v.  Vaughn  (Ala.),  73 
S  507;  Consolidated  M.  Co.  v.  War- 
ren, 15  Ala.  App.  623,  74  8  738;  Thom- 
as Co.  V.  Co.,  79  W,  Va.  138,  90  SE 
81«, 


485-35  [a]  JVIisleadlng  instruction. 
McCoy  V.  Prince,  11  Ala.  App.  388,  66 
S  950. 

486-36  Thomas  Co.  v.  Co.,  79  W.  V». 
138,  90  SE  816. 

[a]  Finding  of  Talue  treated  as  sur- 
plusage.— Where  the  verdict  was:  "We, 
the  jury,  find  for  plaintiff  for  the  prop- 
erty sued  for,  or  its  alternate  value 
$35,"  it  is  in  substantial  conformity 
to  §3781  of  Code,  the  value  fixed  being 
surplusage.  Chappell  v.  Falkner,  11 
Ala.  App.  382,  66  S  890. 
486-39  [a]  As  affected  by  stipula- 
tions.— A  verdict  which  does  not  speci- 
fy the  chattels  or  the  separate  value 
of  each  is  not  defective  when  in  con- 
formity with  stipulation  of  the  parties. 
Fidelity  Storage  Corp.  v.  Maguire,  41 
App.  Cas.  (D.  C.)  231. 
486-43  Wayne  v.  Cyphers,  SO  W. 
Va.  336,  92  SE  590. 

487-49  Slaughter  v.  Webster,  194 
Ala.  642,  70  S  128.  See  Fidelity  Stor- 
age Corp.  V.  Maguire,  41  App.  Cas.  (D. 
C.)   231. 

487-52  [a]  Assessment  of  damagois. 
If  a  money  judgment  value  is  to  be 
recovered  the  damages  are  the  lawful 
interest  upon  the  purchase  price  under 
the  terms  of  the  sale  contract.  Jeffrey 
Mfg.  Co.  V.  Coal  Co.,  215  Fed.  222. 
488-58  Jeffrey  Mfg.  Co.  v.  Coal  Co., 
215  Fed.  222. 

488-61  Erratum. — Cross-reference  as 
to  effect  of  judgment  as  a  former  ad- 
judication, should  be  to  the  titles 
"Judgments;"  "Ees  Judicata;"  as 
to  actions  on  judgment,  to  the  titles 
"Debt;"  "Judgmsents  and  Decrees, 
Enforcement  of." 

488-63  Slaughter  v.  Webster,  194 
Ala.  642,  70  S  128;  Jernigan  v.  Wil- 
loughby,  159  Ala.  650,  48  S  812;  Car- 
roll V.  Blackburn,  12  Ala.  App.  648, 
68  S  515.  See  also  Starr  Piano  Co. 
V.  Baker,  8  Ala.  App.  449,  62  S  549. 
489-73  [a]  Want  of  demand. — Where 
chattel  mortgagee  sued  in  detinue  for 
failure  to  pay  at  maturity  and  no  dam- 
ages were  awarded  for  detention,  mort- 
gagor could  not  complain  because  no 
demand  was  made  before  suit  was 
brought.  Black  v.  Mule  Co.,  8  Ala. 
App.  440,  62  S  308. 

490-77  [a]  Amendment  of  Judgment 
to  conform  to  verdict. — Where  the  judg- 
ment incorrectly  recites  what  the  prop- 
erty is,  as  for  example,  "one  heifer 
calf"  instead  of  "one  red  cow,"  the 
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error  may  be  corrected  by  the  appel- 
late cotlrt  to  conform  to  the  verdict. 
Chappell  V.  Falkner,  11  Ala.  App.  382, 
66  8  890. 


DISdJUMER 


491-1  [a]  Not  a'  pleading. — A  dis- 
claimer is,  strictly  speaking,  not  a 
pleading.  Howard  v.  Martin,  181  Ala. 
613,  62  S  99. 

491-2  Heinrich  v.  Harrigan,  288  111. 
170,  123  NE  309. 

492-7  [a]  Certainty  In  description. 
The  land  disclaimed  riiust  be  described 
with  certainty.  Howard  v.  Martin,  181 
Ala.  613,  62  S  99. 

492-8  [a]  Disclaimer  and  denial  of 
possession,  in  ejectment  are  incom- 
patible defenses  and  cannot  be  pleaded 
together.  Howard  v.  Martin,  181  Ala. 
613,  62  S  99;  Bernstein  v.  Humes,  60 
Ala.  582,  31  AmEep  52. 
493-15  [a]  On  disclaimer  plaintifE 
may  take  judgment  without  costs. 
Howard  v.  Martin,  181  Ala.  613,  62 
8  99. 

493-16  [a]  TJiLless  damages  are 
sought  a  party  filing  a  disclaimer  is  no 
longer  considered  a  party  to  the  suit. 
■Williams  v.  Neill  (Tex.  Civ.),  152  SW 
693. 

494-19  McDonald  v.  McDonald,  203 
Ted.  724. 

494-20  [a]  In  a  suit  for  quieting 
title  and  removal  of  cloud  where  de- 
fendant is  charged  with  conspiracy  in 
having  created  the  very  cloud  sought 
to  be  reviewed,  he  cannot  answer  mere- 
ly disclaiming  interest  or  title  but  he 
will  be  required  to  answer  so  as  to 
determine  the  fact  as  to  the  conspiracy 
to  defraud.  McDonald  v.  McDonald, 
203  Fed;  724. 

494-23  "Wade  v.  Gilmer,  186  Ala. 
524,  64  8  611. 

[a]  "The  effect  given  to  a  disclaimer 
is  only  an  admission  upon  the  record 
ot  the  plaintiff's  right  to  recover  the 
title  to  the  land,  and  a  denial  of  the 
assertion  of  any  title  to  the  land  on 
the  part  of  the  defendant."  Havard 
V.  Lumber  Co.  (Tex.  Civ.),  162  SW 
922;  Herring  v.  Swain,  84  Tex.  523, 
19  SW  774. 

495-28  [a]  Amendment  of  disclaim- 
ers.— -pisclaimers,  though  not  strictly 
pleading,  are  within  the  remedial  pur- 
view of  the  statute  of  amendments. 
Martin  v.  Howard,  193  Ala.  477,  68  S 
982. 


495-30  Wade  «.  Gilmer,  186  Ala. 
524,  64  8  611;  Howard  v.  Martin,  181 
Ala.  613,  62  S  99. 

[a]  Nature  of  issues  presented. — Where 
defendant  disclaimed  in  a  suit  of  eject- 
ment, suggesting  that  the  suit  arose 
over  a  disputed  boundary,  and  plaintiff 
instead  of  taking  judgment  in  the  dis- 
claimer joined  issue  in  the  disclaimer, 
the  only  issue  presented  was  the  de- 
fendant's possession  vel  non.  Wade  v. 
Gilmer,  186  Ala.  524,  64  S  611. 
495-31  Heinrich  v.  Harrigan,  288 
111.  170,  123  NE  309. 
496-36  See  Johnson  v.  Bank  (Tex. 
Civ.),  198  8W  990. 


DISCOVERY 

507-4  Thrasher  v.  Doig,  18  Pla.  809. 
507-5  Kinney  v.  Eice,  238  Fed.  444; 
Eskridge  v.  Thomas,  79  W.  Va.  322,  91 
SB  7,  LBA1918C,  769. 
508-6  Thrasher  v.  Doig,  18  Fla.  809; 
Lesser  v.  Henry,  50  Pa.  Super.  440. 
510-12  Virginia  &  A.  Min.  &  Mfg. 
Co.  V.  Hale  &  Co.,  93  Ala.  642,  9  S 
256. 

510-13  Scotten  v.  Bosenblum,  231 
Fed.  357.  8ee  Lee  v.  Fisk,  222  Mass. 
424,  109  NE  835. 

514-14  [a]  The  court  in  Carmichael 
V.  Pond,  190  Ala.  494,  67  S  384,  says: 
"It  has  been  uniformly  decided  by  this 
court  that  our  statutes  authorizing  par- 
ties to  suits  at  law  or  in  equity  to  file 
interrogatories  to  their  adversaries, 
which  practice  is  sometimes  called  stat- 
utory bills  of  discovery,  do  not  deprive 
the  chancery  court  of  any  of  its  orig- 
inal jurisdiction  as  to  bills  for  dis- 
covery." 

516-17  Metcalf  v.  Co.  (Ala.),  76  S 
9;  Russell  v.  Oneonta  (Ala.),  73  8  986; 
Becker  v.  Lipps  Co.,  131  Md.  301,  101 
A  783;  Dowden  v.  Mfg.  Co.,  199  Mo. 
App.  657,  205  SW  258. 
517-20  Pressed  Steel  Car  Co.  v.  E. 
Co.,  240  Fed.  135;  McKinnon  v.  Lewis 
(Fla.),  74  8  877. 

518-23  [a]  If  there  Is  no  equity 
there  can  be  no  discovery,  and  equity 
will  not  retain  jurisdiction.  First  State 
Bank  v.  Spencer,  219  Fed.  503,  135 
CCA  253. 

523-45    Pressed   Steel    C.   Co.  i>    B. 
Co.,  240  Fed.  135;  Brown  v.  Hoffman, 
167  App.  Div.   897,   151   NY8  573. 
523-47    S.  V.  Water  Co..  83  N.  J.  Eq. 
216,  89  A  1039.  * 
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524-52  First  State  Bank  v.  Spencer, 
219  Fed.  503,  135  CCA  253;  Bacha- 
raeh  v.  Bartlett,  81  N.  J.  Eq.  248,  86 
A.  966. 

525-54  Bomer  Bros.  v.  Warren  Coun- 
ty, 103  Miss.  343,  60  S  328;  Eobinaon 
V.  Davis,  21  N.  J.  Eq.  302,  69  AmDec 
591. 

525-55  Calahaa  v.  Mfg.  Co.,  201 
Fed.  607;  King  v.  Mfg.  Co.,  180  Ala. 
118,  60  S  143;  Boyle  v.  Gas  Co.,  96 
Misc.  578,  161  NYS  991;  Bresadola  v. 
Light  Co.,  165  Wis.  109,  161  NW  362. 
[a]  Foreign  corporations.  —  Wilson  v. 
I.  Works  Co.,  106  Misc.  442,  174  NTS 
684. 

527-60    Kinney    v.    Eiee,    238    Fed. 
444;   Boyle  v.   Gas   Co.,   96   Misc.   578, 
161  NTS  991;  S.  Jurow  &  Co.  v.  Ins. 
Co.,  163  NTS  1069. 
527-61       Fox    V.    Derriekson    (Del.), 
104  A  155;  LaCoss  v.  Lebanon,  78  N.  H. 
413,  101  A  364;  Bacharach  v.  Bartlett, 
81  N.  J.  Eq.  248,  86  A  966;     Vejarano 
V.  Bruning,     165  App.  Div.  246,     150 
NYS  778;      Phillips  v.  Land   Co.,   174 
N.  C.  542,  94  SE  12. 
527-62      Delta  Ins.  &  E.   Agency  v. 
Bond  Co.,  112  Miss.  181,  72  S  895. 
527-63     Oregon  A.  Title  Co.  v.  He- 
gele,  84  Or.  82,  164  P  548. 
527-64     Lockwood  v.  Bedell  Co.,  178 
App.  Div.  695,  165  NTS  850. 
528-68      S.  17.   Anderson    (Mo.),   194 
SW  268. 

529-70    Kaufmann  v.  Held,  177  App. 
Div.  906,  163  NTS  1084. 
529-71       Wilson   v.   MeVay,   193   111. 
App.  417. 

529-73  Day  Co.  v.  Mill  Co.,  225  Fed. 
622;  King  v.  Mfg.  Co.,  180  Ala.  118, 
60  8  143;  Franklin  Tp.  v.  Jones,  80 
N.  J.  Bq.  517,  85  A  347;  Franklin  Tp. 
V.  Trammel!,  80  N.  J.  Eq.  551,  85  A 
411;  Franklin  Tp.  v.  Crane,  80  N.  J. 
Eq.  509,  85  A  408,  43  LEA  (NS).604; 
Eokman  v.  Lindbeek,  178  App.  Div. 
720,  165  NTS  145;  Van  Eiper  v.  Eay, 
87  Misc.  445,  150  NTS  947;  Haas  v. 
Power  Co.,  93  Wash.  291,  160  P  954. 
631-77  King  v.  Mfg.  Co.,  180  Ala. 
118,  60  S  143. 

531-78  Kinney  u.  Eice,  238  Fed.  444; 
American  Food  Products  Co.  v.  Mill 
Co.,  151  Wis.  385,  138  NW  1123. 
631-79  The  Eros,  224  Fed.  194. 
[a]  Facts  ascertalnaWe  without  bill, 
where  no  sufficient  reason  is  shown 
why  complainant  could  not  ascertain 
sueli  facts  without  the  bill,  it  will  not 


be  granted.     Qayle  v.  Pennington,  185 
Ala.  53,  64  S  572. 

531-81  [a]  Adverse  party's  claim 
or  title. — It  is  essential  to  a  bill  for  a 
discovery  that  it  set  forth  a  title  in 
the  party  which  is  sufficient  to  sup- 
port or  defeat  a  suit,  and  that  it  pray 
a  discovery  pertinent  to  that  title  and 
nothing  beyond.  A  party  has  no  right 
to  a  discovery  except  of  facts  and 
deeds  and  writings  necessary  to  his 
own  title  or  under  which  he  claims; 
for  he  is  not  at  liberty  to  pry  into 
the  title  of  another  party.  Eichard- 
son  V.  Coal  Co.,  203  Fed.  743. 
531-82  De  Martini  v.  McCaldin,  176 
App.  Div.  541,  163  NTS  484;  Van 
Eensselaer  v.  Chism,  167  NTS  2. 
532-84  Meyer  v.  Mayo,  176  App. 
Div.  93,  162  NTS  486. 
534-98  Cullman  P.  Co.  v.  Lumb.  Co. 
(Ala.),  77  S  574;  Dp  Martini  v.  Mc- 
Caldin, 176  App.  Div.  541,  163  NYS 
484. 

534-99  Delay  excused  by  accident, 
surprise,  or  fraud. — Scotten  v.  Eosen- 
blum,  231  Fed.  357. 
536-12  Hitt  Lumber  Co.  «.  Property 
Co.,  189  Ala.  13,  66  G  720.  See  Bomer 
Bros.  V.  Warren  County,  103  Miss.  343, 
60  S  328. 

[a]    Inability  to  prove  the  facts  other- 
wise than  by  defendant's  answer  must 
be  shown.    Hitt  Lumb.  Co.  v.  Property 
Co.,  189  Ala.  13,  66  8  720. 
536h13    Scotten    v.    Eosenblum,    231 
Fed.  357;     King  v.  Mfg.  Co.,  180  Ala. 
118,  60  S  143;    Bomer  Bros.  v.  Warren 
County,  103   Miss.   343,  €0   S   328. 
537-25     Kram  v.  Pub.  Co.,  176  App. 
Div.  840,  163  NTS  261. 
538-30    Haas  v.  Power  Co.,  93  Wash. 
291,  160  P  954. 

540-38  [a]  Time  to  object. — Before 
answering,  otherwise  objection  waiv- 
ed. Window  Glass  Mach.  Co.  v.  Brook- 
ville  G.  &  T.  Co.,  229  Fed.  833. 
540-41  Hoag  v.  E.  Co.,  177  App. 
Div.  433,  164  NTS  529;  Hellman  v. 
Gunther,  176  App.  Div.  527,  163  NTS 
245. 

541-47  [a]  Proof  of  the  main  fact 
In  controversy  between  the  parties 
cannot  be  required  by  defendant,  by 
his  answer,  as  an  essential  preliminary 
to  the  discovery  sought.  Liesser  v. 
Henry,  50  Pa.  Super.  440. 
542-51  Williams  v.  Groc.  Co.  (Fla.). 
75  S  517. 
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542-52       Kimball   i;.    Hardware    Co., 
197  Ala.  631,  73  8  323. 
643-62    Dowden  v.  Mfg.  Co.,  199  Mo. 
App.  657,  205  SW  258. 
643-63     Thomas  v.  Electric  Co.,  107 
S  C.  109,  91  SE  973. 
644-64      American  Sec.   &  Tr.  Co.  V. 
Brooks,  225  Mass.  500,  114  NE  732. 
645-68     New  York  Assets  B.  Co.  P. 
Pforzhelmer,    158   App.    Div.    700,   143 
NYS  898. 

545-70  Behl  v.  Greenbaum,  102 
Misc.  623,  169  NYS  179;  Parmerg'  * 
M.  Bank  v.  Ivey  (Tex.  Civ.),  182  SW 
706;  See  Citizens  Bk.  v.  Tracy  (Miss.), 
82  S  307. 

546-73      Wetmore  v.   Goodwin   F.   ft 
C.  Co.,  226  Fed.  352. 
546-75     Thomas  v.  Electric  Co.,  107 
S.  C.  109,  91  SE  973. 
546-76     MeKinnon  v.  Lewis   (Fla.)„ 
74  S  877. 

547-81  American  Sec.  &  Tr.  Co.  v. 
Brooks,  225  Mass.  500,  114  NE  732. 
547-S2  Erratum. — Cross-reference  to 
title  "Perpetuation  of  Testimony" 
should  not  have  been  made. 
547-83  American  Sec.  &  Tr.  Co.  v. 
Brooks,  225  Mass.  500,  114  NE  732; 
In  re  Briggs'  Est.,  180  App.  Div.  843, 
168  NYS  382;  Eckman  v.  Lindbeck, 
178  App.  Div.  720,  165  NYS  146;  In 
re  Eich,  175  App.  Div.  969,  161  NYS 
1103;  Goodwin  v.  Mirror  Films,  175 
App.  Div.  432,  161  NYS  1046;  Mac- 
kenzie V.  Nat.  Bk.,  108  Misc.  177,  178 
NYS  154;  Boyle  v.  Gas  Co.,  96  Misc. 
578,  161  NYS  991;  Larrere  v.  Repair 
Co.,  161  NYS  877;  Beard  v.  Beard,  66 
Or.  526,  133  P  795. 

548-86  Goodwin  v.  Mirror  FUms, 
175  App.  Div.  432,  161  NYS  1046. 
548-88  S.  V.  Anderson,  270  Mo.  533, 
194  SW  268,  LEA  1917E,  833;  Metera 
V.  Foster  P.  B.  Co.,  171  App.  Div.  957, 
155  NYS  760. 

549-89  Kessler  v.  Eealty  Co.,  169 
App.  Div.  814,  165  NYS  799. 
[a]  Not  permitted  In  actions  for 
damages  for  seduction,  alienation,  etc., 
on  the  assumption  that  in  such  actions 
the  application  is  not  usually  made  in 
good  faith,  but  for  the  purpose  of  dis- 
closing adverse  party's  case.  Qullette 
):.  Field,  159  NYS  646.  But  comp. 
Smart  Set  Shirt  Co.  v.  Roberts,  159 
NYS   665. 

fb]  Where  two  causes  are  joined. 
Cooper  &  Evans  Co.  v.  Three-cent  Line, 
164  App.  Div.  64,  149  NYS  433. 


549-93  South  American  S.  Co.  v. 
Johnson,  176  App.  Div.  729,  163  NYS 
1032;  Behl  v.  Greenbaum,  102  Misc. 
623,  169  NYS  179. 

649-94  Smith  v.  Wooding  (N.  C), 
94  SE  404.  . 

549-95  Virginia  &  A.  Min.  &  Mfg. 
Co.  V.  Hale  &  Co.,  93  Ala.  542,  9  8 
256. 

549-96     Barnet  v.  E.  Co.,  106  Misc. 
198,  175  NYS  491;     Thomas  v.  Electric 
Co.,  107  S.  C.  109,  91  SE  973. 
550-99    Eohleder  v.  Wright,  162  Wis. 
580,  156  NW  955. 

551-10  [a]  Witness  reluctant  or 
hostlle.^Where  a  witness,  upon  whose 
testimony  and  evidence  plaintiff  must 
rely,  might  be  reluctant  or  hostile,  the 
court  may  grant  an  examination  even 
though  such  witness  is  a  non-resident. 
Heller,  Hirsh  &  Co.  v.  Mfg.  Co.,  155 
App.  Div.  211,  140  NYS  117. 
552-11  [a]  Municipal  corpora- 
tions.— ^Davidson  v.  New  York,  175 
App.  Div.  969,  161  NYS  1006. 
552-12  Verdi  ft  Nocenti  Co.,  177 
App.  Div.  489,  164  NYS  236;  Flamingo 
Film  Co.  V.  Film  Co.,  173  App.  Div. 
959,  158  NYS  690. 

552-13  [a]  An  order  for  the  ex- 
amination of  a  corporation  before  trial 
should  name  the  officer  and  state  in 
what  capacity  he  is  to  be  examined. 
Carples  v.  Wagon  Co.,  168  App.  Div. 
885,  152  NYS  434;  Cohn  v.  Mail 
Order  Co.,  165  App.  Div.  895,  149 
NYS  618. 

552-14  Kram  v.  Pub.  Co.,  176  App. 
Div  840,  163  NYS  261. 
553-17  Blasius  v.  Ins.  Co.  (App. 
Div.),  175  NYS  709;  Miller  v.  Jahn 
Co.,  104  Misc.  370,  172  NYS  219:  Var- 
ley  V.  Oil  T.  &  P.  Co.,  158  NYS  155. 
555-24  Sullivan  v.  E.  Co.,  152  Wis. 
574,   140   NW  316. 

[a]  Unaer  Wisconsin  Eev.  St.,  §4096, 
sub/  5,  defendant  is  entitled,  before  is- 
sue joined,  to  examine  plaintiff  on  all 
points  set  out  in  the  complaint.  Hor- 
lick's  Malted  Milk  Co.  v.  A.  Spiegel 
Co.,  155  Wis.  201,  144  NW  272. 
555-25  Oppenheim  v.  Abbott,  160 
NYS  438;  Hillis  v.  Ferguson,  158  NYS 
613. 

[a]  To  frame  plea,  see  Jackson  i?.  Tire 
Co.,  92  Misc.  225,  155  NYS  402. 

[b]  Examination  before  trial  to  de- 
termine amount  of  recovery. — Ordinar- 
ily an  examination  of  the  defendants 
before    trial    to     enable    plaintiff    to 
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frame  a,  complaint  will  not  be  allowed 
merely  in  order  to  enable  the  plain- 
tiff to  state  the  amount  which  he 
claims  to  be  entitled  to  recover,  but 
where  his  lack  of  information  is  not 
limited  to  that  item  of  his  complaint, 
the  order  should  issue.  Mendelson  v. 
Newborg,  155  App.  Div.  892,  139  NYS 
1052. 

555-27  Sullivan  v.  E.  Co.,  152  Wis. 
574,  140  NW  316. 

556-28  Wood  v.  Wilson,  167  App. 
Div.  896,  151  NYS  853. 
[a]  Defendants  in  possession  of  all 
Information  that  is  necessary  to  en- 
able them  to  prepare  an  intelligent 
answer  will  not  be  granted  an  order 
for  inspection  of  a  paper.  Slattery  v. 
Slattery,  145  NYS  966. 
556-29  Hillis  v.  Ferguson,  158  NYS 
613. 

556-30  [a]  Discovery  to  aid  in  fur- 
nishing bill  of  particulars.— (1)  Where 
party  is  not  in  a  position  to  furnish 
particulars  until  discovery  is  granted 
it  is  proper  to  compel  discovery  first. 
Ball  V.  Pub.  Co.,  48  Hun  (N.  Y.)  149. 
(2)  Where  defendant  by  bill  of  par- 
ticulars requires  the  plaintiff  to  state 
the  times  and  places  of  utterance  of 
slander,  if  plaintiff  is  not  able  to  state 
the  times  and  places  with  particular- 
ity, he  is  entitled  to  examine  the  de- 
fendant as  to  the  times  and  places. 
Pring  J).  Thorp,  168  App.  Div.  887,  152 
NYS  469. 

556-31  See  Jackson  v.  Tire  Co.,  92 
Misc.  225,  155  NYS  402. 
556-32  Hillis  v.  Ferguson,  158  NYS 
613;  Sutro  v.  Trading  Co.,  165  NYS 
103;  McCallum  v.  Co.,  182  App.  Div. 
340,   169   NYS   601. 

[a]  Preparing  to  meet  defense. — Cook 
H.  Milk  Co.,  152  NYS  465. 
556-33  New  York  Assets  E.  Co.  v. 
Pforzheimer,  158  App.  Div.  700,  143 
NYS  898;  Kerr  v.  Hammond,  153  App. 
Div.  681,  138  NYS  619;  Oppenheimer 
f.  Van  Eaalte,  151  App.  Div.  601,  136 
NYS  197;  Scherick  v.  Hess,  91  Misc. 
484,  155  NYS  617;  Crum  v.  Wright,  82 
Misc.  419,  143  NYS  1080;  Blair  v. 
Wagner,  170  NYS  547;  Lerner  v. 
Kraus,  147  NYS  32. 
557-36  Bamberger  v.  Cooke,  181 
App.  Div.  805,  169  NYS  227;  Thomas 
V.  Electric  Co.,  107  S.  C.  109,  91  SE 
973;  American  Food  Products  Co.  «. 
Mill  Co.,  151  Wis.  385,  138  NW  1123. 
557-40      South  American  S,   Co.   v. 


Johnson,  176  App.  Div.  729,  163  NYS 
1032;  Blum  v.  Eosenbaum,  87  Misc. 
292,  149  NYS  960. 

i  558-41    Murphy  v.  Keenan,  167  NYS 

j55. 

I  558-44    Blum  v.  Eosenbaum,  87  Misc. 

1  292,  149  NYS  960;  Crum  v.  Wright, 
82  Misc.  419,  143  NYS  1080;  Lerner 
V.  Kraus,  147  NYS  32;  Bailey  v.  Mat- 
thews, 156  N.  C.  78,  81,  72  SE  92,  app. 
in  Fields  v.  Coleman,  160  N.  C.  11,  75 
SB  1005. 

[a]  To  hairass  and  annoy  defendant. 
Berger  v.  Herbert,  81  Misc.  360,  142 
NYS  2. 

559-45  Lyon  v.  Gloeckner,  80  Misc. 
642,  141  NYS  851. 

[a]  As  to  execution  of  contract. 
Goldowitz  V.  Henry  Kupfer  &  Co.,  137 
NYS   690. 

[b]  Examination  as  to  forgeries. — In 
an  action  by  plaintiff  to  recover  the 
amount  of  forged  checks,  the  defend- 
ant IS  entitled  to  an  examination  of 
plaintiff  as  to  the  alleged  forgeries, 
the  tircumstances  under  which  they 
were  iiade,  his  knowledge  as  to  the 
forgeries  and  when  obtained,  etc.,  as 
being  matters  peculiarly  and  solely 
wiihin  the  knowledge  of  the  plaintiff. 
Schnabel  v.  Bank,  137  NYS  725. 
560-46  Whitley  v.  Speed,  171  App. 
Div.   102,  156  NZS  973. 

560-48  Fox  u.  Derrickson  (Del.),  104 
A  155;  Martin  v.  Martin  Co.  (Del.), 
102  A  373;  Lord  Const  Co.  v.  Edison 
P.  C.  Co.  (App.  Div.),  178  NYS  250; 
Beckol  V.  Salomon  (App.  Div.),  178 
NYS  209;  Bamberger  v.  Cooke,  lal 
App.  Div.  305,  169  NYS  227;  Brown 
V.  Hoffman,  167  App.  Div.  897,  161 
NYS  573;  Nevins  v.  Brooklyn  Citizen, 
160  App.  Div.  219,  151  NYS  139;  Bruhl 
V.  Nedwell,  164  App.  Div.  932,  149 
NYS  442;  Empire  Cream  Separator 
Co.  V.  Diamond,  164  App.  Div.  223,  149 
NYS  649;  Sle\ens  v.  Weygandt,  163 
App.  Div.  543,  148  NYS  958;  Mere- 
dith V.  Dodd,  160  App.  Div.  917,  145 
NYS  662;  Mason  v.  Pub.  Co.,  154  App. 
Div.  651,  139  NYS  639;  Weber  v. 
Amusement  Co.,  154  App.  Div.  881, 
138  NYS  878;  Sufrin  v.  Eealty  &  Imp. 
Co.,  153  App.  Div.  887,  138  NYS  382; 
Schulte  V.  Peiruzzi,  153  App.  Div.  889, 
137  NYS  1103;  Frear  v.  Diiryea,  lol 
App.  Div.  687,  136  NYS  264;  Lesan 
Adv.  Agency  «.  Perkins,  93  Misc.  516, 
157  NYS  304;  Brandler  v.  Ludewig, 
92    Misc.   236,   155   NYS   577;       Gold- 
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smith  V.  Levine,  89  Misc.  458,  152 
NTS  195;  Van  Eiper  ».  Bay,  87  Misc. 
445,  150  NYS  947;  Crum  v.  Wright, 
82  Misc.  419,  143  NTS  1080;  Pulvin 
r.  Sugar-.jiau,  179  NTS  174;  Wallace 
V.  White,  ,15S  NYS  74;  Cook  v.  Milk 
Co.,  152  KYU  465;  Bannister  V.  Mur- 
ray, 152  N'SS  192;  Keit  v.  Winter 
Garden  Co.,  147  NTS  11. 

[a]    Order  for  examination  too  broad. 

Sherman  v.  Einhorn,  162  App.  Div. 
815,  147  NYS  1077;  Goldsmith  v. 
Levine,  89  Misc.  458,  152  NYS  195. 
561-49  Hubert  v.  E.  Co.,  90  Conn. 
261,  96  A  967;  Bamberger  v.  Cooke, 
181  App.  Div.  805,  169  NYS  227; 
Preiss  v.  O'Donohue,  173  App.  Div. 
121,  159  NYS  397;  Hicks  v.  Eosen- 
baum,  172  App.  Div.  900,  156  NYS 
967;  Hayes  v.  Bridge  Co.,  171  App. 
Div.  894,  155  NYS  449;  Brucato  v. 
Seiortino,  159  NYS  645. 
561-51  Lesan  Adv.  Agency  «.  Per- 
kins, 93  Misc.  516,  157  NYS  304. 
562-56  But  see  Hubert  v.  E.  Co.,  90 
Conn.  261,  96  A  967. 
562-57  Comp.  Jackson  v.  Tire  Co., 
92  Misc.  225,  155  NYS  402. 
562-59  Evening  Herald  Co.  c.  Kil- 
mer, 172  App.  Div.  687,  159  NYS  251. 
Contra,  Scherick  v.  Hess,  91  Misc.  484, 
155  NYS  617;  Skidelsky  v.  Eosen- 
bloom,  155  NYS  616. 
562-61  Preiss  v.  O'Donohue,  173 
App.  Div.  121,  159  NYS  397;  Conway 
Co.  V.  Cumisky,  173  APP-  Div.  928,  168 
NYS  334;  Lewis  v.  Healy,  172  App. 
Div.  901,  157  NYS  131;  Kessler  v. 
Eealty  Co.,  169  App.  Div.  814,  155 
NYS  799;  Vejarano  v.  Bruning,  165 
App.  Div.  246,  150  NYS  778;  Skelly  v. 
Mortimer,  154  App.  Div.  921,  138  NYS 
1100;  Kerr  v.  Hammond,  153  App. 
Div.  681,  138  NYS  619;  Kircher  v. 
Goebel,  93  Misc.  130,  156  NYS  1101; 
Crum  V.  Wright,  82  Misc.  419,  143  NYS 
1080;  Pulvin  «.  Sugarman,  179  NYS 
174;  Hennessy  v.  Pearse,  167  NYS 
792;  Gullette  v.  Field,  159  NYS  646; 
Brucato  v.  Seiortino,  159  NYS  645; 
Doernberg  v.  Transp.  Co.,  159  NYS  3; 
Sutro  V.  Trading  Co.,  165  NYS  103. 
See  Oshinsky  v.  Gumberg,  188  App. 
Div.  23,  176  NYS  406. 
[a]  Tbe  order  wUl  not  be  granted 
wnere  the  effect  would  be  to  allow 
movant  to  cross-examine  adverse  party 
before  trial  about  his  own  case.  Stand- 
ard Mail  Order  Co.  v.  Kaufman,  169 
App.  Div.  921,  153  NYS  679;     Bruhl 


V.  Nedwell,  164  App.  Div.  932,  .149 
NYS  442;  Lawson  ».  Hotchkiss,  1^0 
App.  Div.  297,  125  NTS  261;  Drydop 
V.  Lattimer,  88  Misc.  473,  151  NYS 
121;  Lerner  v.  Kraus,  147  NYS  32* 
Eoehester  Const.  Co.  v.  Dobbie  P.  & 
M.  Co.,  145  NYS  930;  Locomobile  Co, 
V.  Nichols,  140  NYS  1041. 

[b]  Obtaining  description  of  accident. 
In  an  action  for  damages  the  plaintiff 
should  not  be  ordered  to  answer  de- 
fendant's interrogatories  which  called 
for  a  detailed  description  of  precisely 
how  the  accident  happened.  Wakeley 
V.  Ey.,  217  Mass.  488,  105  NE  436. 
564-64  Komow  v.  Maeh.  Co.,  179 
NYS  682;  Hennessy  v.  Pearse,  167 
NYS    792. 

565-65  [a]  Examination  as  to  a 
counterclaim  refused. — Empire  Cream 
S.  Co.  V.  Diamond,  164  App.  Div.  223, 
149  NYS  649. 

565-67      People's    Coat,   etc.   Co.   v. 
Light,    168    App.    Div.    142,    153    NTS 
330;  S.  V.  Markham,  162  Wis.  55,  155 
NW  917;      Karel  v.   Conlan,   155    Wis. 
221,  144  NW  266,  49  LEA  (NS)  826. 
566-68     See  Eeynolds  v.  Eeynolds,  81 
Misc.  362,  142  NTS  1. 
566-71     Lockwood  v.  Bedell  Co.,  178 
App.  Div.  695,  165  NTS  850. 
566-72      Titus  v.  Schneek,  185  App. 
Div.  585,  173  NTS  230. 
567-73      Harburger  v.   Ins.   Co.,   167 
App.   Div.   1,   152   NTS   272;      Oppeu- 
heimer  v.  Van  Eaalte,   151   App.   Div. 
601,  136  NTS  197;     Cauet  v.  Smith,  86 
Misc.  99,  149  NTS  101;     Sullivan  v.  E. 
Co.,  152  Wis.  574,  140  NW  316;  Ameri- 
can Eood  Products  Co.  v.  Mill  Co.,  151 
Wis.  385,  138  NW  1123. 
[a]    Affidavit  must  state  nature  of  re- 
lief   demanded.      Cauet    v.    Smith,    86 
Misc.  99,  149  NTS  101. 
567-75     Whitley  v.  Speed,  171  App. 
Div.    102,    156   NTS   973;      Kessler  «. 
Eefining  Co.,  167  NTS  582. 
[a]     TO  frame  complaint,  affidavit  on 
Information    and   belief   is   insufficient. 
Whitley  «.,  Speed,  171  App".  Uiv.   102, 
156  NTS  973. 

568-80  [a]  Before  issue  joined. 
"If  the  facts  stated  in  the  affidavit 
are  sufficient  to  show  that  the  plaintiff 
may  be  entitled  to  recover  against  the 
defendant,  and  that  discovery  is  neces- 
sary in  order  to  enable  the  plaintiff 
to  plead,  that  is  sufficient.  It  is  not 
necessary  that  facts  sufficient  to  con- 
stitute a  cause  of  action  be  stated." 
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Sullivan  v.  E.  Co.,  152  Wis.  574,  140 
NW  316. 

568-83  Dowden  v.  Mfg.  Co.,  199 
Mo.  App.  657,  205  SW  258;  Hennessy 
i;.  Pearse,  167  NYS  792. 
568-84  Van  Eiper  v.  Ray,  87  Misc. 
445,  150  NYS  947;  Van  Eensselaer  i>. 
Chism,  167  NYS  2. 

569-85  Titus  v.  Sehneck,  185  App. 
Div.  585,  173  NYS  230;  Hay  v.  Trad- 
ing Co.,  184  App.  Div.  537,  172  NYS 
573. 

569-88   Oppenheimer   v.   Van    Eaalte, 
151  App.  Div.  601,  136  NYS  197. 
569-91     Kram  v.  Pub.  Co.,  176  App. 
Div.  840,  163  NYS  261. 
569-92     Bamberger    v.     Cooke,     181 
App.  Div.  805,  169  NYS  227. 
[a]    Order  should  be  specific,  but  this 
rule  is  relaxed  in  a  case  of  fiduciary 
relations.     Seagrist  v.   Eeid,  171   App. 
Div.  755,  157  NYS  979. 
569-93      De    Martini    v.    McCaldin, 
176  App.  Div.  541,  163  NYS  484. 
569-94      Guenther   v.    Eidgway    Co., 
159  App.  Div.  74,  143  NYS  961. 
[a]    Order  for  examination  of  a  cor- 
poration must  name  some  officer  to  be 
examined.      Cohn    v.    Mail    Order    Co., 
165  App.  Div.  895,  149  NYS  618.    And 
see   5    Standaed   Peoc.    573. 
570-99      Hellman    v.    Gunther,    176 
App.  Div.  527,  163  NYS  245. 
571-7     Western  Ivory  Button  Co.  v. 
Imp.  Co.,  170  NYS  56. 
571-8     [a]     Time  when  service  may 
be  made   on   attorney. — Although    the 
statute  (Code  Civ.  Proc.  875)  provides 
the   method    of    making    service    upon 
the  attorney,  it  does  not  refer  to  the 
time  of  service.     Service  upon  the  at- 
torney   is   not    required    to    be    made 
within  the  time  limited  by  the  order, 
but  may  be  made  within  a  reasonable 
time  before  the  examination.     Tur  v. 
Arrue,   156   App.   Div.    547,    141    NYS 
586. 

571-9  [a]  Service  in  wrong  capac- 
ity.—-A  service  of  '  the  notice  of  an 
examination  before  issue  joined  upon 
a  person  as  an  individual  rather  than 
in  the  capacity  of  president  of  a  cor- 
poration is  not  prejudicial  and  should 
be  disregarded.  American  I'ood  Pro- 
ducts Co.  V.  Mill.  Co.,  151  Wis.  386, 
138  NW  1123. 

571-11  Horlick's  Malted  Milk  Co. 
*.  Spiegel  Co.,  155  Wis.  201,  144  NW 
272. 


571-12      Hellman    v.     Gunther,     176 
App.  Div.  527,  163  NYS  246. 
573-25      Boyle  v.   Gas   Co.,   96   Misc. 
578,  161  NYS  991. 

573-27  Pfeifer  v.  McNally,  163 
NYS   577. 

[a]  An  order  for  defendant's  exam- 
ination will  be  vacated  on  notice,  if 
plaintiff's  affidavit  upon  which  the 
order  was  granted  fails  to  comply  with 
the  statute.  Cauet  v.  Smith,  86  Misc. 
99,  149  NYS  101. 

577-56  Montgomery  L.  &  T.  Co.  v. 
Harris,  197  Ala.  358,  72  S  619;  Bam- 
berger V.  Cooke,  181  App.  Div.  805, 
169    NYS   227. 

577-61      Montgomery  L.  &  T.  Co.  v. 
Harris,  197  Ala.  358,  72  S  619. 
578-64     Gedney  v.  Planten,  91  Misc. 
493,  155  NYS  288. 

578-65  [a]  "After  fiUng  plea." 
Under  such  statute  a  motion  after  de- 
fault comes  too  late.  Wheeler  v.  Matt- 
hews, 70  Fla.  317,  70  S  416. 
580-81  Stearnes  v.  Edmonds,  189 
Ala.  487,  66  S  714. 

581-86  [a]  In  Alabama  interroga- 
tories to  the  parties,  and  their  an- 
swers, are  treated  as  pleadings  as  well 
as  evidence.  Southern  Ey.  Co.  v. 
Hayes,  183  Ala.  465,  62  S  874. 
583-96  Hennessy  v.  Pearse,  167 
NYS   792. 

583-99  Hennessy  v.  Pearse,  167 
NYS  792. 

584-8  [a]  If  a  defendant  desires 
information  as  to  the  facts  constitut- 
ing the  plaintiff  a  body  corporate,  or 
as  to  whether  it  is  a  domestic  or  a  for- 
eign body,  he  may  propound  interrog- 
atories under  the  statute.  Head  v. 
Co.,  191  Ala.  352,  67  S  976. 
585-17  P.  M.  Co.  V.  Anchor  Co.,  216 
Fed.  634;  Cutter  v.  Coopej  (Mass.), 
125  NE  634;  Brooke  v.  Boyd,  80 
Wash.  213,  141  P  357. 
586-21  But  see  Cutter  v.  Cooper 
(Mass.),  125  NE  634. 
[a]  The  purpose  of  the  statute  (Eem. 
&  Ball.  Code,  §1226)  is  to  enable  the 
one  party  to  a  lawsuit  to  discover 
material  facts  and  documents  solely 
within  the  knowledge,  possession  or 
control  of  the  other  party  to  which  he 
has  not  access.  Such  facts  and  docu- 
ments ab  art  accessible  to  him  he  must 
procure  from  the  original  soureso. 
Brooke  <j.  Boyd,  ao  Wash.  213,  141  P 
357. 
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586-22  Van  Rensselaer  v.  Chism, 
167  NYS  2. 

586-23  Hennessy  v.  Pearse,  167 
NYS  792. 

588-29  Givens  v.  Exp.  Co.,  106  Miss. 
184,  64  S  737. 

590-39  Miss.  Code,  1906,  §1938; 
Givens  v.  Express  Co.,  106  Miss.  834, 
64   S   737. 

S90-40      Givens  ».  Express  Co.,   106 
Miss.  834,  64  S  737. 
591-46      Givens  v.   Express   Co.,   106 
Miss.  834,  64  S  737. 
593-61     Allen  v.  Camp,  14  Ala.  App. 
341,  70  S  290. 

596-77  Harrison  v.  Miller  (App. 
Div.),  179  NYS  331. 
[a]  Indiana.  —  "The  court  may  en-* 
force  the  answer  by  attachment,  or 
otherwise."  Burns'  Ann.  St.,  1908, 
J265;  Honser  V.  Laughlin,  55  Ind. 
App.  563,  104  NB  309. 
596-78  Eussell  i?.  Bush,  196  Ala. 
309,  72  S  397;  Houser  v.  Laughlin, 
55  Ind.  App.  563,  104  NB  309;  Givens 
V.  Express  Co.,  106  Miss.  834,  64  S 
737;  Higgins  L.  &.  E.  Co.  v.  Price 
(Miss.),  81  S  787;  Dowden  v.  Mfg. 
Co.,  199  Mo.  App.  657,  205  SW  258; 
Saar  v.  Weeks  (Wash.),  178  P  819. 
[a]  Mississippi. — If  he  fail  to  answer 
within  a  reasonable  time,  his  plea 
shall  be  dismissed,  if  he  be  plaintiff  or 
complainant,  and  if  he  be  defendant, 
his  plea  or  answer  may  be  taken  off 
the  file  and  judgment  by  default  en- 
tered, or  the  bill  be  taken  as  con- 
fessed. Code  1906,  $1938. 
597-80  Russell  v.  Bush,  196  Ala. 
309,  71  S  397. 

[a]  Interrogatories  can  be  taken  as 
confessed  only  when  the  proceeding  is 
strictly  within  the  statute;  therefore 
a  party's  failure  to  answer  oral  inter- 
rogatories, when  the  statute  only  pro- 
vides for  written  interrogatories,  does 
not  give  the  advantage  to  the  adverse 
party.  Farmers'  M.  Nat.  Bank  v. 
Ivey  (Tex.  Civ.),  182  SW  706. 
599-89  [a]  Not  subject  to  review. 
Eussell  V.  Bush,  196.  Ala.  309,  71  8 
397. 

599-91  Eussell  v.  Bush,  196  Ala.  309, 
71   S   397. 

600-95  Higgins  L.  &  h.  Co.  v.  Price 
(Miss.;,.  81  S  787. 

fa]  Refusal  due  to  mistake. — "Where 
it  i»  shown  thfc  party  did  not  refuse 
to  aiiSwei  tht  interrogatory,  or  if  he 
dedineu    tt    answer    under    a    mistake 


as  to  his  rights,  and  not  contumacious- 
ly, the  interrogatories  should  not  be 
taken  as  confessed."  Connell  v. 
Nickey  (Tex.  Civ.),  167  SW  313. 
605-28  Singer  Mfg.  Co.  v.  Bowne, 
81  N.  J.  Eq.  157,  85  A  449;  Whitten 
V.  Tel.  Co.,  141  N.  C.  361,  54  SB  289. 
605-30  LaCoss  v.  Lebanon,  78  N.  H. 
413,  101  A  364;  Springfield  N.  Bank 
V.  Breitung,  180  App.  Div.  406,  167 
NYS  476. 
606-37     S.  V.  Trimble,  254  Mo.  542, 

163  SW  860;  Evans  v.  Ey.  Co.,  167 
N.  C.  415,  83  SE  617;  Girard  Nat. 
Bank  v.  McArthur,  165  N.  C.  374,  81 
SE  327. 

607-38     Girard  Nat.  Bank  v.  McAr- 
thur, 165  N.  C.  374,  81  SE  327. 
607-39      Murphy     v.     Keenan,     167 
NYS  55. 

607-41     Kram  v.  Pub.  Co.,  176  App. 
Div.  840,  163  NYS  261. 
611-61      Hennessy     v.     Pearse,     167 
NYS  792. 

616-83      Donoghue  v.   Callanan,   152 
App.   Div.   162,  136  NYS  657;      Eosen 
V.  Simons,  82  Misc.  407,  143  NYS  726. 
See  Ketchum  C.  Co.  v.  District  Court, 
48  Utah  342,  159  P  737. 
617-87      General  Film   Co.   v.  Samp- 
liner,  232  Fed.  95,  146  CCA  287. 
617-88      Moore  v.  Crane's   Sons  Co., 
175  App.  Div.  972,  161  NYS  984. 
618-91    In  re  Eno,  92  Misc.  658,  10/ 
NYS  491. 

618-93  Murray  v.  Del  Drago,  165 
NYS  662. 

618-96  Murray  v.  Del  Drago,  165 
NYS  662. 

619-1  South  American  S.  Co.  v. 
Johnson,  176  App.  Div.  729,  163  NYS 
1032. 

621-6      Ortman   v.   Beiley,   160    App. 
Div.  258,  145  NYS  541. 
[a]     If  subpoena  duces  tecum  is  sufll- 
cient  to  elicit  such  information,  order 
will  be   denied.     Cohen  v.   Eothschild, 
162  App.  Div.  611,  147  NYS  915. 
622-7     Broadway  A.  E.  Co.  t.  Eick- 
ert  Co.,  92  Misc.  293,  lp5  NYS  528. 
623-13    Broadway  A.  E.  Co.  v.  Eick- 
ert  Co..  supra. 

623-16  McKinnon  v.  Lewis  (Fla.), 
74  S   877.     See  Lamson  Co.  v.  Butlei, 

164  App.  Div.  927,  149  NYS  5aY. 
625-26    Barclay   t.  Barela>,  171  App. 
Div.  89a,  15o  N"VS  63^. 

62d-27      New   Yoru.  Assv.ts,  E    Co    u  ' 
Ptorzheimer,    i5S    App.    Di..    Vuo,    l4o 
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NTS  898;  Murdock  v.  McCutchen, 
154  App.  Div.  854,  140  NYS  41. 
625-29  [a]  Interest  of  public  in 
document.  —  Where  the  disclosure  of 
documents,  whether  of  a  public  or 
private  nature,  is  against  public  pol- 
icy, discovery  will  not  be  allowed. 
Asiatic  Petroleum  Co.  v.  Oil  Co.,  1  K. 
B.  (Eng.)  822,  114  L.  T.  645,  60  S.  J. 
417. 

626-31  fc).  V.  Trimble,  254  Mo.  542, 
163  SW  860. 

626-32  Funkenstein  v.  Superior 
Court,  23  Cal.  App.  663,  139  P  101; 
Kullman,  Salz  &  Co.  v.  Superior  Court, 
15  Cal.  App.  276,  114  P  589;  S.  v. 
Trimble,  254  Mo.  542,  163  SW  860; 
Associated  Lozier  Pur.  v.  Houpt,  172 
App.  Div.  650,  158  NYS  725;  Hutchi- 
son V.  McCaddon,  157  App.  Div.  228, 
141  NYS  809;  Glowniak  v.  E.  Co.,  152 
NYS  740;  Williams  v.  Snowman,  142 
NYS  225;  N.  C.  Rev.  1905,  §1656; 
Evans  v.  Ey.  Co.,  167  N.  C.  415,  83 
SE  617;  Girard  Nat.  Bank  v.  Mc- 
Arthur,  165  N.  C.  374,  81  SE  327.  See 
Whitten  v.  Tel.  Co.,  141  N.  G.  361,  54 
SE  289. 

[a]  Materiality  shown  by  affidaTit. 
"The  law  does  not  require  that  the 
materiality  of  the  evidence  shall  ap- 
pear from  an  inspection  of  the  plead- 
ings, alone.  ...  It  is  sufficient  that 
the  materiality  of  the  evidence  ap- 
pears from  the  facts  stated  in  the  af- 
fidavits in  support  of  the  motion." 
Denison  Cotton  Mills  Co.  v.  Schermer- 
horn,  257  111.  128,  100  NE  491. 
626-33  Hay  v.  Trading  Co.,  184 
App.  Div.  537,  172  NYS  573;  Broad- 
way Apt.  E.  Co.  V.  Eickert  Co.,  92 
Misc.  293,  155  NYS  528. 
627-38  [a]  Subpoena  duces  tecum 
serving  the  same  purpose  supersedes 
the  right.  Prear  v.  Lewis,  170  App. 
Div.  598,  156  NYS  794. 
627-39  Woloott  v.  Signaling  Co., 
235  Fed.  224. 

[a]  Notice  to  produce  too  generaL 
Where  a  notice  to  produce  books  and 
papers,  served  on  a  non-resident  de- 
fendant, is  too  extensive  in  range, 
necessarily  including  a  great  mass  of 
irrevelant  matter,  and  it  appears  that 
their  production  will  be  a  great  ex- 
peiise  and  inconvenience,  and  a  serious 
injury  of  the  party's  business,  it  is 
not  error  for  the  court  to  refuse  an 
order  requiring  their  production.  Jew- 
ell V.  Ins.  Co.,  138  Ga.  576,  75  SB  592. 


630-47  Daily  Express  v.  Mountain, 
60  S.  J.  (Eng.)  654,  32  T.  L.  E.  592. 
631-53  See  Ketchum  Coal  Co.  v. 
Dist.  Court,  48  Utah  342,  159  P  737. 
632-56  Funkenstein  v.  Superior 
Court,  23  Cal.  App.  663,  139  P  101; 
Kullman,  Salz  &  Co.  v.  Superior' Court, 
15  Cal.  App.  276,  114  P  589;  Smith, 
Carey  &  Co.  v.  Live  Stock  Co.,  90  Kan. 
258,  l33  P  723;  Atchison,  T.  &  S.  P. 
Ey.  Co.  V.  Burks,  78  Kan.  515,  96  P 
950,  18  LEA  (N8),  231;  Landon  v. 
Morehead,  34  Okl.  701,  126  P  1027. 
632-59  [a]  Must  specify  the  book 
or  document. — Funkenstein  m.  Super- 
ior Court,  23  Cal.  App.  663,  139  P  102; 
Kullman,  Salz  &  Co.  v.  Superior  Court, 
15  Cal.  App.  276,  114  P  589;  Atchison, 
T.  &  S.  F.  Ey.  Co.  v.  Burks,  78  Kan. 
515,  96  P  950,  18  LEA  (NS)  231. 
633-74  Ketchum  Coal  Co.  v.  District 
Court,  48  Utah  342,  159  P  737. 
634-75  Eskridge  v.  Thomas,  79  W. 
Va.  322,  91  SE  7,  LEA  1918C,  769. 
636-91  Denison  Cotton  Mill  Co.  v. 
Schermerhorn,  257  111.  128,  100  NE 
491;  Kram  v.  Pub.  Co.,  176  App.  Div. 
840,  163  NYS  261. 

638-96  Denison  Cotton  Mill  Co.  v. 
Schermerhorn,  257  111.  128,  100  NE 
491. 

638-99  Frear  v.  Lewis,  170  App. 
Div.  598,  156  NYS  794;  Varley  v.  Oil 
T.  &  P.  Co.,  158  NYS  155.  Conw. 
Ketchum  Coal  Co.  v.  District  Courts 
48  Utah  342,  159  P  737. 
639-5  Denison  Cotton  Mill  Co.  v. 
Schermerhorn,  257  111.  128,  100  NE 
491. 

[a]  Where  movant  has  a  complete 
remedy  by  examination  before  trial, 
or  where  the  books  can  be  produced 
under  a  subpoena  duces  tecum,  an 
order  granting  examination  of  books 
at  a  going  concern's  place  of  business 
will  be  denied.  Ortman  v.  Beiley,  160 
App.  Div.  258,  145  NYS  541. 
639-7  Duncan  L.  Co.  ■».  Willapa  L. 
Co.  (Or.),  183  P  476. 
641-19  N.  y.  Code  Civ.  Proe.,  §803; 
P.  V.  Hayes,  84  Misc.  263,  147  NTS 
102;  Glowniak  v.  E.  Co.,  152  NYS 
740;  Girard  Nat.  Bank  v.  Mc Arthur, 
165  N.  C.  374,  81  SE  327. 
[a]  Bests  in  the  sound  legal  discre- 
tion of  the  court  to  permit  the  in- 
spection and  the  taking  of  a  photo- 
graph. Merchants'  Nat.  Bank  v,  New- 
ton, 165  N.  C.  363,  81  SE  317. 
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642-22  [a]  An  unnecessary  order 
requiring  the  production  of  books  and 
papers  will  be  vacated,  particularly 
where  hardship  would  otherwise  ensue. 
Lamson  Co.  v.  Butler,  164  App.  Div. 
927,  149  NYS  557. 

644-40  Denison  Cotton  Mill  Co.  v. 
Schermerhorn,  257  111.  128,  100  NE 
491. 

644-42  [a]  Imprisonuient.  —  The 
court  may  order  the  party  so  disobey- 
ing to  be  confined  in  jail  until  he  com- 
plies. Denison  Cotton  Mill  Co.  v. 
Schermerhorn,  257  Dl.  128,  100  NE 
491. 


OaSMiaSAI^    mSCOKTTINUANCE 

AND  NONSUIT 
651-1  la.]  Voluntary  and  Involun- 
tary nonsuits  defined  and  distinguish- 
ed. Diamond  Eubber  Co.  v.  Wernicke, 
166  Mo.  App.  128,  148  SW  160. 
651-2  Danforth  v.  Danforth,  40  Nev. 
435,  166  P  927;  Mullen  v.  Noah  (Okl.), 
166  P  742. 

651-3  Porter  v.  Watkins,  196  Ala. 
333,  71  S  687;  Washington  &  E.  B. 
Co.  V.  Johnson,  127  Md.  218,  96  A  445. 
652-4  [a]  Dismissal  on  defendant's 
exception  to  jurisdiction  of  court  does 
not  amount  to  discontinuance.  Drey- 
fuss  V.  Oil  &  Fuel  Co.,  142  La.  564,  77 
S  283. 

652-6  Sowle  v.  U.  ~S.,  46  Ct.  CI.  (U. 
S.)   92. 

[a]  In  legal  effect  nonsuits,  dismis- 
sals, and  discontinuances  closely  re- 
semble each  other.  Aetna  Life  Ins. 
Co.  V.  Hoppin,  255  111.  115,  99  NE  375. 
652-7  Harvey  v.  Boyd  (Ga.  App.), 
101  SE  708;  Coates  v.  E.  Co.,  15  Ariz. 
25,  135  P  717;  Fulton  v.  Ramsey,  76 
W.  Va.  45,  84  SE  1065. 
652-8  Coates  v.  E.  Co.,  15  Ariz.  25, 
135  P  717. 

652-9  Coates  v.  E.  Co.,  5  Ariz.  25, 
135  P  717. 

653-14    Southern  C.  Oil  Co.  v.  Shore, 
171  N.  C.  51,  87  SE  938. 
653-15       Wiegel    v.   Imp.    Dist.,    126 
Ark.   31.   189  SW   178. 
[a]    An     involuntary     nonsuit     must 
come    at    instance    of    defendant,    and 
cannot     come     at     plaintiff's     request. 
White  V.  Herhold,  182  111.  App.  477. 
654-16     Doctor  v.  Hughes,  169  App. 
Div.  810,  155  NYS  850. 
~a]      Attorney's  consent  unnecessary. 
A  party  may  dismiss  his  case  without 
consulting    with     bis     attorney.     St. 
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Louis,  I.  M.  &  S.  Ey.  Co.  v.  Blaylock, 
117  Ark.  504,  175  SW  1170. 
654-17     Howard  v.  Simpson,  175  Ky. 
237,  194  SW  105. 

[a]  The  court  may  dismiss  upon  its 
own  motion.  In  re  Wilson's  Est.,  19 
Ariz.  205,  168  P  503. 
654-18  Gobbel  v.  Elec.  Co.,  107  S. 
C.  367,  93  SE  137;  Furman  v.  The  Bon 
Marohe,  71  Wash.  238,  128  P  210. 
654-19  Sowle  «.  U.  S.,  46  Ct.  CI.  (U. 
S.)  92;  Allen  v.  Allen,  188  Mieh.  532, 
155  NW  488  (cit.  7  Standakd  Peoc. 
654);  Levy  v.  Ins.  Co.,  159  NYS  902; 
-Taylor  v.  Taylor,  76  W.  Va.  469,  85 
SE  652. 

[a]  Form  of  order. — An  order  dispos- 
ing of  the  cases  which  reads;  "Ord- 
ered, that  the  above  eleven  (11) 
causes  be  filed  away,"  amounts  to  a 
dismissal.  Phillips  v.  Arnett,  164  Ky. 
426,  175  SW  660. 

[b]  Party's  own  entry  of  a  dismissal 
on  the  docket  does  not  amount  to  an 
order  of  dismissal.  Mayott  v.  Knott, 
16  Wyo.  108,  92  P  240. 

[c]  Order  tuuecessary. — Dismissal  be- 
comes effective  as  soon  as  filed  with 
clerk,  statute  as  tb  costs  being  com- 
plied with.  Stuart  v.  Hicks,  52  Okl. 
665,  153  P  143. 

654-20  Ex  parte  Johnson,  194  Ala. 
565,  69  S  603;  Allen  v.  Allen,  188 
Mich.  532,  155  NW  488;  Derrington 
V.  Poplar  Bluff  (Mo.  App.),  186  SW 
561. 

[a]  Under  $581,  subd.  1,  Code  Civ. 
Proc,  the  plaintiff  himself  may  dis- 
miss his  action  by  filing  with  the 
clerk  a  written  request  therefor.  The 
effect  of  such  act  ipso  facto  dismisses 
the  action  though  the  clerk  fails  to 
make  the  entry  in  the  register.  Hunt- 
ington Park  Imp.  Co.  ■».  Superior 
Court,  17  Cal.  App.  692,  121  P  701.  . 

[b]  Entry  by  clerk  is  sufficient  evi- 
dence of  voluntary  dismissal  of  a 
party  by  plaintiff,  and  it  need  not  ap- 
pear that  "they  go  hence  without 
day."  Curfman  v.  Fidelity  &  Dep.  Co., 
167  Mo.  App.  507,  152  SW  126. 

[e]  Provisional  dismissal. — Where  the 
court  entered  an  order  that  if  case 
was  not  tried  at  next  April  term  the 
case  should  be  dismissed,  and  when 
case  was  reached  it  was  postponed  by 
consent,  the  order  of  dismissal  did  not 
become  automatically  operative,  be- 
cause the  dismissal  was  not  absolute 
and  the  parties,  with  the  approval  of 
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the    court,     treated    the    case    aa    still 
pending.     Burnham     v.     Haskell,     213 
Mass.  386,  100  NE  639. 
654-21     Porter  v.   Watkins,  196  Ala. 
333,  71  S  687. 

654-23  Purman  v.  The  Bon  Marche, 
71  Wash.  238,  128  P  210. 
654-24  Stultz  V.  Cousins,  242  Fed. 
794,  165  CCA  382;  Oconee  R.  Mills  v. 
Ins.  Co.,  20  Ga.  App.  230,  92  SE  967; 
Philip  C.  Co.  V.  Sheppard,  19  Ga.  App. 
368,  91  SE  444;  Schoening  &  Co.  v. 
Miner,  22  Haw.  196. 
655-25  Whitman  v.  O 'Donovan,  141 
NYS  750. 

655-26  Reade  v.  Halpin,  166  NYS 
82;  Williams  v.  Frank  Levy  Inc.,  152 
NYS  454;  Snead  i>.  Atkinson,  121  Va. 
182,  92  SE  835.  Compare  Young  v. 
Samuels  &  Bro.,  232  Fed.  784. 
[a]  Payment  of  costs  may  be  imposed. 
Taylor  v.  Taylor,  70  Or.  510,  134  P 
1183,  140  P  999;  Mitchell  v.  Downing, 
23  Or.  448,  32  P  394. 
655-27  Spies  v.  R.  Co.,  250  Fed.  434, 
162  CCA  504;  Carlisle  v.  Smith,  224 
Fed.  231;  Watkins  M.  Co.  v.  Home, 
133  Ark.  570,  203  SW  24;  King  v. 
Malone,  91  Conn.  342,  99  A  691;  Wills 
V.  Andrews  (Fla.),  75  S  618;  Tandy  & 
F.  T.  Co.  V.  Brigganee,  181  Ky.  13, 
203  SW  874;  Mintz  v.  Soule,  200  Mich. 
9,  166  NW  491;  Hibernia  Bk.  &  Tr. 
Co.  V.  Beech,  117  Miss.  668,  78  S  609; 
S.  V.  Anderson,  269  Mo.  381,  190  SW 
857,  LRA  1917C,  130;  Brandenburger 
V.  Puller,  266  Mo.  534,  181  SW  1141; 
Davidson  v.  Ream,  162  NYS  174; 
Davis  V.  Mimey  (Okl.),  159  P  1112;" 
Stoker  v.  Ey.  Co.,  254  Pa.  494,  99  A 
28;    AUbin   v.    Seattle,   98    Wash.    275, 

167  P  922. 

[a]  '  Upon  payment  of  costs  plaintiff 
may  as  a  rule  discontinue  his  suit. 
Lawrence  Ward's  Island  Realty  Co.  v. 
V.  a.,  209  Fed.  201,  126  CCA  211. 
656-28  Levy  v.  Ins.  Co.,  159  NYS 
902. 

656-29  Connolly  v.  Rys.  Co.,  88 
Misc.  118,  151  NYS  653;  Williams  v. 
Frank  Levy,  152  NYS  454;  McKinney 
V.  Patterson,  174  N.  C.  483,  93  SE 
9S7;      Okl.   C.   Co.  V.   Corrigan    (Okl.), 

168  P  1024;  Chance  v.  Carter,  81  Or. 
229,  158  P  947.  See  Holmes  v.  Holt, 
90  Kan.  774,  136  P  246. 

[a]  Right  not  absolute. — "The  right 
to  dismiss  an  action  or  a  suit  is  not 
an  absolute  one  that  the  plaintiff  can 
exercise  without  leave  of  the  court." 


Taylor  i>.  Taylor,  70  Or.  510,  134  P 
1183,  140  P   999. 

[b]  Plaintiff  acting  in  fiduciary  ca- 
pacity.— Plaintiff  has  absolute  right  to 
stipulate  for  dismissal  of  an  action 
prosecuted  for  his  own  benefit,  but 
when  he  acts  in  a  fiduciary  capacity 
he  must  act  in  good  faith  and  if  he 
acts  in  collusion  with  defendant  the 
dismissal  may  be  set  aside.  National 
P.  &  P.  Co.  V.  Rossman,  122  Minn. 
355,  142   NW   818. 

656-31  Lawrence  Realty  Co.  v.  U. 
S.,  209  Fed.  201,  126  CCA  211;  Husie 
V.  V.  S.,  46  Ct.  CI.  (U.  S.)  35;  Harvey 
V.  Boyd  (Ga.  App.),  101  SE  708;  Stew- 
art V.  Kitchen,  193  111.  App.  526; 
Southern  Nat.  Bk.  v.  Bk.,  178  Ky.  80, 
198  SW  543;  Andrews  v.  French,  17 
N.  M.  616,  131  P  996;  Gressman  v. 
Gressman,  145  NYS  819;  Long  v.  Bag- 
well, 38  Okl.  312,  133  P  50;  Langley 
V.  Stokes,  105  S.  C.  429,  90  SE  31; 
Shoniger  v.  Logan  (S.  D.),  166  NW 
226.  See  Merchants'  Nat.  Bank  v. 
U.  S.,  214  Fed.  200,  130  CCA  548. 
656-32  [a]  Prospect  of  annoyance 
from  a  second  litigation  is  not  legally 
prejudicial  to  defendant.  Southern  C. 
Oil  Co.  V.  Shore,  171  N.  C.  51,  87  SE 
938. 

656-34    Long  v.  Bagwell,  38  Okl.  312, 
133  P  5'0;  Schoninger  v.  Logan  (S.  D.), 
166  NW  226,  intervenor. 
657-35    Hill  v.  Patterson  (Tex.  Civ.), 
191   SW   621. 

[a]  Plaintiff  cannot  dismiss  his  suit 
when  defendant  would  be  prejudiced 
thereby.  Barnes  v.  Noel,  131  Tenn. 
126,  174  SW  276;  Boone  v.  Bush,  91 
Tenn.  29,  17  SW  792;  Fisher  v.  Stov- 
all,  85  Tenn.  316,  2  SW  567. 
657-36  Bristol  v.  Water  Co.,  85 
Conn.  663,  84  A  314. 
657-38  Larkin  v.  Superior  Court, 
171  Cal.  719,  154  P  841;  Petty  v. 
Fertilizer  Co.,  146  Ga.  149,  90  SE  966; 
Morse  v.  Turner,  20  Ga.  App.  108,  92 
SE  767;  Tandy  &  F.  T.  Co.  v.  Brig- 
ganee, 181  Ky.  13,  203  SW  874;  Sparr 
V.  Bank,  179  Ky.  755,  201  SW  310; 
Thompson  v.  McCausland,  136  La.  774, 
67  S  826;  Erlanger  c.  Erlanger,  173 
App.  Div.  767,  159  NYS  353;  Gress- 
man V.  Gressman,  145  NYS  819;  Yel- 
lowday  v.  Perkinson,  167  N.  C.  144, 
83  SE  341;  Haddock  v.  Stocks,  167 
N.  C.  70,  83  SE  9;  Tee  v.  Noble,  23 
N.  D.  225,  135  NW  769;  Tokstad  v. 
Daws,  68  Or.   86,   136   P   844;    Schon- 
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iger  1?.  Logan  (S.  D.),  166  NW  226; 
Billings  V.  Supply  Co.  (Tex.  Civ.),  194 
SW  1170;  Apache,  etc.  Mfg.  Co.  v. 
Watkins  (Tex.  Civ.),  189  SW  1083; 
Craver  v.  Wehr  (Wash.),  167  P  98; 
Service  v.  Lands,  34  W.  L.  E.  60.  See 
Jackson  v.  Purst,  Edwards  &  Co.  (Tex. 
Civ.),  154  SW  243,  where  answer  was 
held  equivalent  to  a  pleading  demand- 
ing affirmative  relief  and  so  precluded 
right  tu  dismissal. 

[a]  Cross-action,  right  to  dismiss,  and 
effect.  Billings  v.  Supply  Co.  (Tex. 
Civ.),  194  SW  1170. 

[b]  Before  answer  filed.  —  Plaintiff 
may  dismiss  or  nonsuit  his  case  at  any 
time  before  an  answer  asking  affirma- 
tive relief  is  filed  by  defendant.  Mor- 
ris V.  Anderson  (Tex.  Civ.),  152  SW 
677. 

[c]  AJlowiog  interrenor  to  \7lthdra\(r. 
Where  a  third  person  intervened  as 
party  plaintiff,  and  the  party  plaintiff 
joihed  issue  on  plea  and  asked  for  af- 
firmative relief  against  him,  the  inter- 
vener cannot  withdraw  plea  without 
prejudice.  Dunlap  v.  Southerlin,  63 
Tex.  38;  United  Motor  Dallas  Co.  v. 
Hendricks   (Tex.  Civ.),  168  SW  878. 

[d]  Effect  of  voluntaiiy  nonsuit  as  to 
interveners  is  to  take  them  out  of  case 
so  far  as  concerned  their  own  cause 
of  action  against  plaintiffs  and  defend- 
ants but  it  had  no  effect  upon  proper 
pleadings  for  affirmative  relief  against 
them  previously  filed.  Blunt  v.  Oil 
Co.  (Tex.  Civ.),  146  SW  248. 
058-39  Yellowday  v.  Perkinson,  167 
N.  C.  144,  83  SE  341;  S.  v.  Live  Stock 
Co.   (Or.),  182  P  828. 

658-42  Chance  v.  Carter,  81  Or.  229, 
158  P  947;  Leverette  v.  Bice  (Tex. 
Civ.),  151  SW  594. 

658-44  Gurr  v.  Grinson,  138  Ga.  665, 
75  SE  979;  Moore-Mansfield  Const. 
Co.  V.  Traction  Co.,  52  Ind.  App.  548, 
101  NE  15;  S.  V.  Howell,  139  La.  336, 
71  S  629;  Graves  ».  Chapman,  248  Mo. 
83,  154  SW  61;  White  v.  Glennon, 
171  App.  Div.  86,  156  NTS  808;  Kolp 
V.  Parsons  (Okl.),  150  P  1043;  Long 
V.  Bagwell,  38  Okl.  312,  133  P  50;  Mc- 
Dowell f.  Cent.  Go.,  133  Tenn.  437, 
181  SW  680;  Nunez  «.  McElroy  (Tex. 
Civ.),  184  SW  531;  Herring  Hall  Mar- 
vin Safe  Co.  V.  Safe  Co.,  91  Wash.  662, 
158  P  477.  See  Oilman  v.  Katz,  175 
NYS   480. 

659-45  Smith  *.  Hurt  (Mo.  App.), 
203  SW  625. 


659-47  Lindley  v.  Denver  (CCA), 
259  Fed.  83;  Mintz  v.  Soule,  200  Mich. 
9,  166  NW  491;  Chandler  v.  Mills, 
172  N.  C.  366,  90  SB  299;  S.  v.  Live 
Stock  Co.  (Or.),  182  P  828;  Alcorn  v. 
Ward  Co.,  262  Pa.  136,  104  A  893; 
Matute  V.  P.  I.,  28  P.  I.  394;  Weil  v. 
Abeel  (Tex.  Civ.),  206  SW  735. 

[a]  Before  trial  means  before  the 
commencement  of  the  trial  and  not  be- 
fore conclusion  of  the  trial.  Empire. 
Ranch  &  Cattle  Co.  v.  Herrick,  22  Colo. 
App.   394,    124   P   748. 

[b]  After  demurrer  sustained  with 
leave  to  amend,  plaintff  may  dismiss. 
Home  Eeal  Estate  Co.  v.  Winnants 
(Cal.  App.),  179  P  534. 

[e]  May  dismiss  before  trial  but  must 
pay  accrued  costs.  S.  v.  Pitchford 
(Okl.),   171   P  448. 

[d]  What  is  hearing?  Keown  v. 
Keown,  231  Mass.  404,  121  NE  153. 
659-50  MacDermot  v.  Grant  (Cal.), 
184  P  396;  Keishkowski  v.  Bostrom, 
193  111.  App.  12;  Lumiansky  v.  Tes- 
sier,  213  Mass.  182,  99  NE  1051. 
660-51  Montgomery  v.  Neilon  (Cal. 
App.),  182  P  456;  Macon  v.  Joiner  (Ga. 
App.),  90  SE  734;  Aetna  Life  Ins.  Co. 
v.  Hoppin,  255  III.  115,  99  NE  375; 
White  V.  Herhoia,  182  111.  App.  477; 
Mintz  V.  Soule,  200  Mich.  9,  166  NW 
491.  See  Lindley  v.  Denver  (CCA), 
259  Fed.  83. 

[a]  After  peremptory  instruction  an- 
nounced.— A  plaintiff  may  nonsuit  even 
ttough  the  judge  had  announced  his  in- 
tention of  granting  a  peremptory  in- 
struction but  afterward  refused  to 
carry  out  his  announced  intention. 
Gulf  &  S.  I.  E.  Co.  V.  Williams,  109 
Miss.  549,  68  S  776. 

660-52  Smith  v.  Carlisle,  228  Fed. 
666,  143  CCA  188;  Pyrene  Mfg.  Co. 
V.  Castle,  240  Fed.  841;  Howard  v. 
Cave,  162  la.  506,  144  NW  307;  Holmes 
V.  Holt,  90  Kan.  774,  136  P  246;  Bay 
V.  Ellis,  162  Ky.  517,  172  SW  951; 
Illinois  Central  R.  Co.  v.  Seibold,  160 
Ky.  139,  169  SW  610;  Levy  v.  Ins. 
Co.,  159  NTS  902;  Eotberg  v.  Hebron, 
157  NTS  788;  Brackin  v.  McGannon 
(Tenn.),  192  SW  922. 
[a]  A  case  is  not  submitted  until 
after  it  has  been  argued.  Bunting  v. 
Stone,  169  Mo.  App.  1,  154  SW  807. 
661-54  Aetna  Life  Ins.  Co.  v.  Hop- 
pin,  255  111.  115,  99  NE  375;  Ray  v. 
Ellis,  162  Ky.  517,  172  SW  951;  lUin- 
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oiB  C.  R.  Co.  V.  Seibold,  160  Ky.  139.  SE  341;  WeU  v.  Abeel  (Tex.  Civ.), 
169  SW  610.  206   SW   735. 

[a]  Before  argnment  on  the  facts  has  [a]  In  Connecticut  every  action  may 
begun.  Easter  v.  Land  Co.,  128  Md.  be  withdrawn  prior  to  verdict  or  final 
99,  97  A  146.  judgment,   whenever   iti  can    be    done 

661-55  Moore-Mansfleld  Const.  Co.  without  injuriously  affecting  rights  of 
V.  Traction  Co.,  52  Ind.  App.  548,  101  defendants  acquired  by  reason  of  the 
NE  15;  Gildea  v.  Lund,  131  Md.  385,  action.  Bristol  v.  Water  Co.,  85  Conn. 
102  A  467;  Gulf  &  S.  I.  E.  Co.  v.  Will-    663,  84  A  314.     , 

iams,  109  Miss.  549,  68  S  776;  SehafEer    663-68     McNamara  v.  Circuit  Judge, 
V.  Mfg.  Co.,  108  Miss.  257,  66  S  736.     |  173    Mich.    602,    139    NW    876;  JSad- 
661-57     Nelson   v.   E.    Co.,    93    Neb. 
154,    139    NW    860.     But    see    Illinois 
Central  E.  Co.  v.  Seibold,  160  Ky.  139, 
169  SW  610. 

661-58  Inman  Mfg.  Co.  v.  Cereal 
Co.,  155  la.  651,  136  NW  932. 
[a]  Peremptory  instruction  to  jury  is 
a  submission.  Schaffer  v.  Mfg.  Co.,  108 
Miss.  257,  66  S  736;  Bee  Bldg.  Co.  v. 
Dalton,  68  Neb.  38,  93  NW  930. 
661-62  Spies  v.  E.  Co.,  250  Fed.  434, 
162  CCA  504;  Ehode  v.  DufC,  208  Ted. 
115,  125  CCA  343. 

[a]    Order  sustaining  demurrer  to  evi- 
dence may  be  set  aside  allowing  plain- 
tiff    to     dismiss     without     prejudice. 
Hutchison  v.  Brown  (Okl.),  167  P  624. 
662-63     Illinois  Cent.  E.  Co.  v.  Sei- 
bold, 160  Ky.  139,  169  SW  610. 
[a]     After  evidence  of  both  sides  is 
all  in,  it  is  too  late.     Eotberg  v.  He- 
bron, 157   NYS   788. 
662-64     Womack   v.  Miles  Bros.,  18 
Ga.  App.  206,  89  SE  156. 
[a]    After  the  judge  has  begun  to  an- 
nounce his  decision  it  is  too  late  for  a 
voluntary  nonsuit.    Wolf  Co.  v.  Eealty 
Co.,  83  N.  J.  L.  344,  84  A  1041. 
662-65    Kidd  v.  McCracken,  105  Tex. 
383,  150  SW  885. 

662-66  Aetna  Life  Ins.  Co.  v.  Hop- 
pin,  255  111.  115,  99  NE  375;  Moore- 
Mansfield  Const.  Co.  V.  Traction  Co., 
52  Ind.  App.  548,  101  NE  15;  James  v. 
Bream  (Pa.),  106  A  722.  But  see 
Stauffer  v.  Staufier,  200  Mo.  App.  477, 
207  SW  240. 

[a]    In  Kentucky  the  rule  is  abolished. 
Illinois  C.  E.  Co.  V,  Seibold,  160  Ky. 
139,  169  SW  610. 
662-67      Thompson     v.     McCausland, 


dock  t;.  Stocks,  167  N.  C.  70,  83  SE  9. 
[a]  Serving  notice  of  nonsuit  on 
judge. — Although  art.  1955,  Eev.  St., 
1911,  provides  that  a  nonsuit  may  be 
taken  "at  any  time  before  the  decision 
is  announced"  by  the  judge,  the  mere 
filing  of  a  paper  announcing  plaintiff 
will  take  a  nonsuit  and  not  brought  to 
judge's  attention  until  after  announce- 
ment of  the  decision  is  not  sufficient 
because  some  actual  notice  must  be 
served  on  judge  of  intention  to  take 
nonsuit.  Towell  v.  Towell  (Tex.  Civ.), 
164  SW  23. 

663-69  Smith  v.  Carlisle,  228  Fed. 
666,  143  CCA  188.  See  MacDermot  v. 
Grant   (   Cal.),  184  P  396. 

[a]  Texas  practice. — The  case  of  Kidd 
V.  McCracken  (Tex.  Civ.),  134  SW  839, 
cited  in  note,  has  been  reversed  by 
the  supreme  court,  and  now  the  prac- 
tice is  that  plaintiff  may  take  a  non- 
suit, where  case  is  tried  by  a  judge  at 
any  time  before  the  decision  is  an- 
nounced and  such  nonsuit  may  be  tak- 
en after  information  from  the  judge 
as  to  what  his  decision  will  be.  Kidd 
c.  McCracken,  105  Tex.  383,  ISCT  SW 
885. 

[b]  After  commissioner's  findings. 
Plaintiff  may  dismiss  where  a  master 
commissioner  had  already  made  find- 
ings and  furnished  counsel  copies. 
Moore-Mansfield  Const.  Co.  v.  Traction 
Co.,  52  Ind.  App.  648,  101  NE  15. 

[c]  "After  decree  a  bill  will  not  be 
dismissed  even  with  consent  of  all  the 
parties."  Smith  v.  Smith,  84  N.  J. 
Eq.  13,  92  A  791. 

664-70  Daube  v.  Kuppenheimer,  195 
111.  App.  99. 

136  La.  774,  67  8  826;  Gildea  v.  Lund,  664-71     Haddock   v.   Stocks,   167   N. 

131  Md.  385,  102  A  467;  S.  v.  Anderson,  C.  70,  83  SE  9. 

269  Mo.  381,  190  SW  857,  LEA1917C,  664-72      [a]      Unauthorized    admis- 

130;   Smith   f.   Hurt    (Mo.   App.),   203  sions  in  such  order  vitiates  it.     Parker 

SW  625;  Cahoon  v.  Brinkley,  168  N.  C.  v.    Frierson,    124    Ark.    |238,    187    SW 

257,  84  SE  263;  Southern  C.  Oil  Co.  v.  162. 

Shore,  171  N.  C.  51,  87  SE  938;   Yel-  664-73     Yatesville  Bkg.  Co.  v.  Bank, 

lowday  v.  Perkinson,  167  N.  C.  144,  83  17   Ga.  App.  420,  87  SE  606;   Martin 
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V.  Eichmond  C.  O.  Co.  (Mo.  App.),  184 

SW  127. 

664-74     Watkins     Medical     Co.     v. 

Home,  133  Ark.  570,  203  SW  24. 

665-78      Hall    v.    Wymond.  Co.,    131 

Ark.  36,  198  SW  523. 

665-79      Haile   v.   Inv.    Co.,    71    Fla. 

469,  71   S  540;   Macon  D.  &  S.  B.  Co. 

V.    Leslie,    148    Ga.    ^24,    97    SE    438; 

Hughes   V.  Feagin    (Ga.   App.),  99   SE 

232:  Ohio  Valley  Blec.  E.  Co.  v.  Lowe, 

167  Ky.  132,  180  SW  61. 

665-81    Whitted  v.  Tel.  Co.,  217  Fed. 

835;  Illinois  Central  E.  Co.  v.  Seibold, 

160  Ky.  139,  169  SW  610;  Schaffer  v. 
Mfg.  Co.,  108  Miss.  257,  66  S  736. 
665-82  Barrett  v.  E.  Co.,  244  Fed. 
397,  157  CCA  23;  Whitted  v.  Tel.  Co., 
217  Fed.  835.  See  Ehode  v.  DuflE,  208 
Fed.  115,  125  CCA  343. 

666-84  Puget  Sound  Traction,  L.  & 
P.  Co.  V.  Lawrey,  202  Fed.  263;  Lally 
V.  Cash,  18  Ariz.  674,  164  P  443;  Som- 
mer  v.  Unknown  Heirs,   62   Colo.  219, 

161  P  298;  Petty  v.  Fertilizer  Co.,  146 
Ga.  149,  90  SE  966;  Hefferon  v.  Beeves, 
140  Minn.  505,  167  NW  423;  Klene  v. 
Campbell  (Mo.  App.),  213  SW  520; 
Lane  v.  Ball,  83  Or.  404,  160  P  144, 
163  P  975;  Collin  County  S.  Trustees 
V.  Stiff  (Tex.  Civ.),  190  SW  216;  Acme 
Cement  Plaster  Co.  v.  Keys  (Tex.  Civ.), 
167  SW  186. 

[a]  Defendant  served  outside  county. 
On  a  transitory  action  brought  in  K 
County  where  F  was  served  and  lived, 
and  J,  the  other  defendant,  having 
been  served  in  another  county  when 
the  action  was  dismissed  against  F 
it  should  also  be  dismissed  against  J 
under  §80  of  Civ.  Code  Proc.  Martin 
V.  Franklin,  160  Ky.   61,  169  SW  540. 

[b]  Dismissal  as  to  part  of  plaintiffs. 
Where  other  parties  intervene  and  the 
original  plaintiffs  dismiss,  it  does  not 
work  a  dismissal  as  to  the  new  plain- 
tiffs. Lee  V.  Casey,  269  111.  604,  109  N 
E  1062. 

[c]  Dismissal  of  nonresident. — Mak- 
emson  v.  Edwards  (Kan.),  166  P  508. 
[dj  Dismissal  of  counterclaim  of  one 
defendant,  wljere  there  has  been  no 
severance  between  the  defendant,  will 
not  be  allowed.  Joseph  &  Bros.  Co.  v. 
Eealty  Corp.,  166  NYS  507. 
667-85  Wadley  v.  Dooly,  138  Ga. 
275,  75  SE  153;  Staab  v.  Tel.  Co.,  23 
Ida.  314,  129  P  1078;  Lewis  v.  Guthrie 
(Ind.  App.),  Ill  NE  456;  TJpham  v. 
Mickleson   (la.),  157  NW   264;   Eudi- i 


son  V.  Glover,  131  La.  381,  59  S  817; 
Eogers  v.  Eogers,  265  Mo.  200,  177  SW 
382;  Mason  v.  Stephens,  168  N.  C.  370, 
84  SE  527;  Lake  v.  Keller,  172  App. 
Div.  205,  158  NYS  514;  Humphry  v. 
Portland,  79  Or.  430,  154  P  897;  Fur- 
beck  V.  Gevurtz,  72  Or.  12,  243  P  654, 
922;  Acme  Cement  Plaster  Co.  v. 
Keys  (Tex.  Civ.),  167  SW  186;  Jensen 
V.  Schlenz,  89  Wash.  268,  154  P  159. 
See  Puget  Sound  Traction,  L.  &  P. 
Co.  V.  Lawrey,  202  Fed.  263;  Lepman  v. 
E.  Co.,  185  111.  App.  583,  "Of  course, 
after  issue  joined,  plaintiff  alone  has 
the  power  to  dismiss  a  party  defendant 
out  of  the  case." 

667-87  Beitman  v.  Paint  &  Glass 
Co.,  185  Ala.  313,  64  S  600;  Beecher 
V.  Henderson,  4  Ala.  App.  543,  58  S 
805;  Ward  v.  Fleming,  18  Ga.  App. 
128,  88  SB  899. 

668-88  Coulter  v.  Wilson,  171  N.  C. 
537,   88   SE   857. 

[a]  Court  must  permit  plaintiff  to 
dismiss  as  to  party  defendant  improp- 
erly joined.  McKeown  v.  Lawrence, 
56  Colo.   106,  136  P  1014. 

[b]  In  an  action  to  establish  a  bound- 
ary where  grantor  was  joined  with  ad- 
joining landowner,  and  the  pleadings 
conceded  there  was  no  issue  as  to  lat- 
ter, the  plaintiff  may  dismiss  as  to  him 
over  grantor's  objection.  Johnson  v. 
Trump,  161  ta.  512,  143  NW  510. 
668-90  Eeuchwald  v.  Murphy,  32 
Ont.  L.  E.  (Can.)  133. 

[a]  In  actions  on  contract  as  dis- 
tinguished from  real  actions  a  nol. 
pros,  may  be  entered  any  time  as 
against  one  or  more  of  several  co- 
defendants.  Einfield  v.  Shermer,  56 
Pa.  Super.  4. 

668-91  See  King  v.  Gibbs,  12  Atar. 
App.  504,  67  S  757;  Van  Hoose  v.  Ma- 
chinery Co.,  169  Mo.  App.  54,  164  SW 
165;  Park  v.  Newell,  87  Wash.  431, 
151  P  783. 

668-92  Stone  v.  Goldberg,  6  Ala. 
App.  249,  60  S  744. 

669-93  Coyne  v.  Plume,  90  Conn. 
293,  97  A  337;  Tucker  v.  Tucker,  6 
Boyee  (Del.),  439,  100  A  471;  P  v. 
Bank,  ,275  111.  139,  113  NE  937;  Eob- 
erts  V.  Gay,  114  Miss.  627,  75  S  439; 
Modern  Hat  Works  v.  Trading  Co., 
164  NYS  622;  Davidson  v.  Beam,  162 
NYS  174;  Ward  v.  Schwartz,  161  NYS 
814;  Spores  v.  Maude,  81  Or.  11,  168 
P  169;  Southard  v.  Agricultural  Co., 
106   S.    C.   507,   91    SE    976;    Welsh   V. 
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Buck,  48  Utah  653,  161  P  455;  Langley 
V.  Devlin,  95   Wash.  171,  163  P  395. 

[a]  Failure  to  acQiulie  jurisdiction 
over  person.  Miller  v.  Park  City,  126 
Tenn.  427,  150  SW  90. 

[b]  Where  objection  is  one  of  venue 
and  not  jurisdiction  the  cause  should 
"be  transferred  instead  of  dismissed. 
Lester  v.  Gatewood  (Tex.  Civ.),  166 
SW  389. 

[c]  Improper  Tenue. — Arkansas-La. 
H.  I.  Dist.  V.  Imp.  Diat.  (Ark.),  210 
SW  150. 

669-94  Fisher  v.  Trumbauer,  160  la. 
255,  138  NW  528,  141  NW  419.  Comp. 
Stoller  V.  Franken,  171  App.  Div.  327, 
157  NYS  333. 

[a]  Dismissal  of  suit  as  to  one  party 
whose  plea  to  the  jurisdiction  is  sus- 
tained does  not  necessitate  dismissal  as 
to  all  when  the  cause  can  proceed  so 
as  to  grant  complete  relief  with  the 
remaining  parties  before  the  court. 
White  V.  Electric  Co.,  139  Ga.  587,  77 
SE  789. 

[b]  Federal  rule. — Plaintiff  may  ob- 
viate objection  that  his  suit  was  not 
brought  on  the  right  side  of  the  court 
by  amendment.  Act  March  3,  1915,  ch. 
90,  38  St.  at  L.  956.  Motion  to  dis- 
miss will  not  lie.  Collins  v.  Bradley 
Co.,  227  Fed.  199;  Goldsehmidt  Ther- 
mit Co.  V.  Chemical  Co.,  225  Fed.  769. 

[c]  The  modem  tendency,  when  it  is 
discovered  that  equity  has  no  juris- 
diction because  there  is  an  adequate 
remedy  at  law,  is  in  favor  of  trans- 
ferring the  suit  to  the  law  side  of  the 
court,  instead  of  dismissing.  Gold- 
sehmidt T.  Co.  V.  Chem.  Co.,  225  Fed. 
769. 

669-95    Fisher  v.  Trumbauer,  160  la. 
255,  138  NW  528,  141  NW  419. 
669-96     P.   V.    Witherbee,    178    App. 
Div.  368,  164  NYS  915. 

[a]  Time  of  motion. — The  question  of 
jurisdiction  may  be  interposed  at  any 
time  before  trial.  Dhooghe  v.  R.  Co., 
91  Neb.  613,  136  NW  1075. 

[b]  Want  of  jurisdiction  shown  by 
evidence. — Where  want  of  jurisdiction 
does  not  appear  from  declaration  but 
is  shown  by  the  evidence  the  court 
must  dismiss  upon  its  attention  being 
directed  to  the  absence  of  jurisdiction. 
Suniner  Lumb  Co.  v.  Mills,  64  Fla. 
513,  60  S  757. 

670-98  Hill  V.  Moors,  224  Mass.  163, 
112  NE  641;  Tokstad  v  Daws,  68  Or, 
86,  136  P  844. 


670-99     [a]     Against  public  policy. 

Action  founded  on  such  contract  should 
be  dismissed  by  court  on  its  own  mo- 
tion. Boyd  V.  Topham,  47  Utah  224, 
152  P  1185. 

[b]  Whiere  amount  involved  Is  fraud- 
ulently stated  to  give  court  jurisdic- 
tion the  case  will  be  dismissed  when 
the  fact  is  properly  brought  to  court's 
attention.  The  objection  must  be 
raised  by  special  exception  in  due  or- 
der of  pleading.  Levy  v.  Lupton  (Tex. 
Civ.),  156  SW  362. 

670-1  Columbia  Digger  Co.  v.  Rec- 
tor, 215  Fed.  618;  Clark  v.  Clark,  81 
Or.  405,  159  P  969. 

670-3  Milner  v.  Biimingham  (Ala.), 
79  S  261;  Succession  of  McMahon,  143 
La.  644,  79  S  175;  Roberts  v.  Brew. 
Assn.,  215  Mass.  341,  102  NE  316; 
Atchison  v.  Ins.  Co.,  192  Mo.  App.  362, 
180  SW  438. 

[a]  But  not  if  such  defect  does  not 
appear  on  the  face  of  the  record.  Wal- 
dock  V.  Winkler,  51  Okl.  485,  152  P  99. 

[b]  Misjoinder  of  parties  defendant 
is  no  ground  for  nonsuit.  Burggraf  v. 
Brocha,  74  Or.  381,  145  P  639. 

[c]  Waiver  of  defect. — Where  instead 
of  objecting  the  party  appeared,  an- 
swered, and  raised  the  question  for  first 
time  after  evidence  had  been  concluded 
the  court  should  not  order  a  dismissal 
because  the  defect  is  amendable.  Eod- 
da  V.  Needham,  78  Wash.  636,  139  P 
628. 

[d]  The  fact  that  a  receiver  had  been 
appointed  since  action  was  begun  is  no 
ground  for  dismissal.  O'Mara  v.  Ey. 
Co.,  156  la.  701,  137  NW  942;  Weigen 
V.  Ins.  Co.,  104  la.  410,  73  NW  862. 
671-3  Anderson  v.  Nawa,  25  Cal. 
App.  151,  143  P  555. 

[a]  Where  parties  were  irregularly 
and  improperly  brought  before  the 
court,  the  cause  may  be  dismissed, 
Kirby  v.  Soule,  178  Mich.  406,  144  N 
W  837. 

[b]  Dismissal  mandatory. — By  §581a. 
Code  Civ.  Proc,  it  is  made  mandatory 
upon  court  to  dismiss  an  action  in 
which  summons  has  not  been  served 
and  return  made  within  three  years 
after  commencement  of  action.  Cald 
well  V.  Regents  of  University,  23  Cal, 
App.  29,  136  P  731;  Bernard  v.  Par 
malee,  6  Cal.  App.  537,  545,  92  P  658, 

[c]  Order  of  publication  prayed  for. 
It  is  error  to  dismiss  an  action  on  de 
murrer  in  first  term  where  plaintiff  has 
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prayed  for  order  of  publication  on  non- 
resident party  and  the  order  had  not 
been  issued  by  the  court.  Berry  V. 
Williams,  141  Ga.  642,  81  SE  881. 
[d]  Premature  return  unless  pr«ju- 
dicial  will  not  justify  dismissal  upon 
exception  to  the  form.  Garmaise  v. 
Mills,  17  Queb.  P.  E.  317. 
671-4  Swett  *.  Ins.  Co.,  14  O.  C.  C. 
(N.  S.)  100,  afE.  83  O.  St.  470,  94  NE 
1118. 

671-5  [a]  Or  where  writ  is  void- 
able, as  where  writ  was  returnable 
after  an  intervening  term.  Densmore 
V.  Hall,  109  Me.  438,  84  A  983;  Mc- 
Alpine  v.  Smith,  68  Me.  423. 
671-6  [a]  Court  has  inherent  pow- 
er, irrespective  of  provisions  of  Code, 
to  dismiss  an  action  because  summons 
was  not  issued  in  accordance  with  re- 
quirements of  Code.  Est.  of  Chavier 
V.  Est.  of  Giraldez,  15  P.  E.  145. 
[b]  Motion  to  quash  is  the  proper 
remedy  for  defective  process.  Boberts 
V.  Superior  Court,  30  Cal.  App.  769, 
159  P  465. 

671-7  Thorn  v.  Mausoleum  Co.,  173 
App.  Div.  995,  162  NYS  278. 

[a]  In  Alabama  a  refusal  to  answer 
proper  questions  on  cross-examination 
of  plaintiff  is  ground  for  nonsuit  (dis- 
missal). Boy  V.  E.  Co.,  9  Ala.  App. 
377,  63  S  772. 

671-11  [a]  Failure  to  comply  with 
rule  to  reply.  Kelso  v.  Grundies,  174 
111.  App.  289. 

[b]  The  order  must  be  one  the  court 
can  lawfully  make.  Swett  v.  Ins.  Co., 
14  O.  C.  C.  (N.  S.)  100,  aff.  83  O.  St. 

.470,  94  NE  1118. 

[c]  Failure  to  file  bill  of  particulars 
ordered  by  court  is  ground  for  nonsuit. 
Niekerson  v.  Glin,es,-220  Mass.  333,  107 
NE  942;  Pels  v.  Eaymond,  139  Mass. 
98,  28  NE  691. 

672-13  Baker  v.  Atlanta,  22  Ga. 
App.  483,  96  SE  332;  Georgia  F.  &  Oil 
Co.  V.  Johnson,  18  Ga.  App.  281,  89 
SE  344;  Null  V.  Potts,  98  Kan.  1,  157 
P  415;  Succession  of  McMahon,  143  La. 
644,  79  S  175;  Byer  v.  Paint  C.  Co.,  76 
W.  Va.  641,  86  SE  476. 
672-14  Quereau  v.  E.  Co.,  251  Fed. 
986;  Gill  v.  Waterhouse,  245  Fed.  75, 
157  CCA  371;  Ward  Co.  v.  Goelet,  230 
Fed.  979,  145  CCA  173;  Hensley  v. 
Hensley  (Cal.),  183  P  445;  Perera  v. 
I.  E.  Co.  (Cal.),  175  P  454;  Lemmer- 
ynann  v.  Pope  (Cal.  App.),  183  P  467; 
King   V.  Powder   Co.    (Cal.   App.),   178 


P  531;  McLennon  v.  Whitney  S.  Co. 
(Colo.),  167  P  771;  Petrillo  v.  Con- 
necticut Co.,  92  Conn.  235,  102  A  607; 
Louisville  &  N.  E.  Co.  v.  English 
(Fl*.),  82  8  819;  Shore  v.  Brown,  19 
3a.  App.  476,  91  SE  909;  Henderson  v. 
8.  S.  Co.,  15  Ga.  App.  790,  84  SE  230; 
Pugita  V.  Motoshige,  22  Haw.  136; 
Kelly  V.  Ey  Co.,  283  111.  640,  119  NE 
622;  Wolfe  V.  Griner  (Ind.  App.),  119 
NE  839;  Eamsey  v.  Ey.  Co.,  177  Ky. 
329,  197  SW  796;  Eobash  v.  E.  Co., 
117  Me.  558,  103  A  363;  Collar  v.  Bing- 
ham Co.,  132  Minn.  110,  155  NW  1075; 
Morelli  v.  Twohy  Bros.  Co.,  54  Mont. 
366,  170  P  757;  Vaughn  v.  E.  Co.,  78 
N.  H.  615,  103  A  129;  Lydecker  v. 
Freeholders,  91  N.  J.  L.  622,  103  A  251, 
LEA1918D,  351;  Crombie  v.  Surety  Co., 
181  App.  Div.  787,  169  NYS  181; 
Young  V.  Trust  Co.,  179  App.  Div.  678, 
167,' NYS  402;  Madden  v.  Stern,  173 
NYS  373;  Eush  v.  MePherson,  176  N. 
C.  562,  97  SE  613;  WUkins  v.  E.  Co., 
174  N.  C.  278,  93  SE  777;  First  Nat. 
B.  f.  Brocett,  174  N.  C.  41,  93  SE  370; 
Perrick  v.  E.  Co.,  260  Pa.  176,  103  A 
559;  Hauptman  v.  Working  Home,  258 
Pa.  427,  102  A  142;  Porter  S.  Mfg.  Co. 
1!.  Ey.  Co.  (Vt.),  102  A  44;  Vittueci 
Co.  V.  E.  Co.,  102  Wash.  686,  174  P 
981.  Comp.  Langer  c.  Kaufman,  157 
NYS  825. 

[a]  Variance  between  proof  and 
pleading  (1)  is  cause  for  dismissal. 
First  Nat.  Bank  v.  Stam,  186  Mo.  App. 
439,  171  SW  567.  (2)  Where  plain- 
tiff proves  but  a  part  of  his  cause  of 
action,  a  dismissal  on  the  merits  will 
not  be  ordered,  but  all  parties  may  ap- 
ply for  leave  to  put  their  pleadings  in 
proper  shape.  Evans  v.  Detective 
Agency,  87  Misc.  300,  150  NYS  21. 

[b]  Insufficient  evidence. — (1)  Where 
evidence  shows  that  plaintiff  is  entitled 
to  some  damages,  but  because  of  a  rul- 
ing of  court  he  is  restricted  to  his 
proofs,  but  may  later  be  able  to  fix  the 
amount  with  legal  certainty,  a  judg- 
ment of  nonsuit  should  be  rendered. 
Arthur  v.  Dupuy,  130  La.  782,  58  S 
570.  See  also  Hargis  v.  Paulsen,  '30 
Ida.  571,  166  P  264.  (2)  But  where 
there  is  any  evidence  or  enough  from 
which  a  reasonable  person  might  draw 
a  deduction  sustaining  plaintiff's  con- 
tention, the  court  cannot  direct  a  non- 
suit. Forsyth  v.  Mill  Co.,  167  N.  C. 
179,  83   SE   320. 
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[c]  Plaintiff  not  being  permitted  to 
introduce  any  evidence,  dismissal  of 
complaint  after  opening  statement  by 
plaintiff's  counsel  eould  only  be  sus- 
tained on  the  ground  that  plaintiff 
could  not  possibly  recover.  Painter  v. 
Fletcher,  182  App.  Div.  616,  169  NYS 
914. 

[d]  It  is  error  for  trial  justice  to  dis- 
mlSB  plaintiff's  case  before  he  has  con- 
cluded his  evidence.  Naughton  v. 
Goldberg,  169  NYS  63. 

[e]  Nominal  damages  sufficient. — New 
Eiehmond  R.  M.  Co.  v.  Amquist  (Wis.), 
174  NW  657. 

672-15     See  Gary  v.  Simpson,  15  6a. 
App.  280,  82  SE  918. 
673-16     Belter    v.   Selbatein,   167    N 
YS  337;  Forte  v.  Markle  Co.,  258  Pa. 
194,  101  A  941. 

673-19  Eoundtree  v.  R.  Co.,  86  Or. 
147,  168  P  61. 

673-20  Dickinson  v.  Scruggs,  242 
Fed.  900,  155  CCA  488;  Ford  v.  Meek- 
er (Colo.),  170  P  955;  Chik  v.  Guil- 
shan,  169  NYS  97;  Cashwell  v.  Bot- 
tling Co.,  174  N.  C.  324,  93  SB  901; 
Nelson  v.  Errickson,  81  N.  J.  Eq.  226, 
87  A  116;  Levy  v.  Horn,  153  NYS  913; 
Domurat  v.  R.  &  Nav.  Co.,  66  Or.  135, 
134  P  313. 

674-21  Swift  V.  Moore,  15  Ga.  App. 
254,  82  SE  914;  Dellwo  v.  Petersen 
(Ida.),  180  P  167;  Smith  v.  R.  Co. 
(Ind.  App.),  117  NE  534;  ^S.  v.  Wil- 
liams, 108  S.  C.  295,  93  SE  1006. 
674-22  Grantham  v.  Ordway  (Cal. 
App.),  182  P  73. 

[a]  A  motion  for  nonsuit  or  for  an 
instructed  verdict  should  not  be  grant- 
ed where  reasonable  minds  may  draw 
different  conclusions  from  the  evidence, 
especially  where  evidence  is  conflict- 
ing on  material  points.  DOmurat  v.  R. 
&  Nav.  Co.,  66  Or.  135,  134  P  313. 
674-23  Diamond  Rubber  Co.  v.  Wer- 
nicke, 166  Mo.  App.  128,  148  SW  160; 
Lyon  V.  Lyon,  39  Okl.  Ill,  134  P  650. 

[a]  Questions  raised. — A  motion  for 
nonsuit  is  in  the  nature  of  a  demurrer 
to  the  evidence  and  raises  every  ques- 
tion of  law  arising  in  the  course  of  the 
trial,  regardless  of  particular  excep- 
tions. Sykes  v.  R.  Co.,  I'll  Me.  182,  88 
A  478. 

[b]  The  point  of  difference  lies  in  the 
stage  of  the  proceeding  at  which  each 
is  available.  Potts  v.  Traction  Co.,  75 
W.   Va,    212,    83    SE    918;    Soward    v. 


Car   &  F.  Co.,   66   W.  Va.  266,   66  SE 

329. 

674-26    Ward  Co.  v.  Goelet,  230  Fed. 

979,  145  CCA  173. 

675-29    B.  C.  A.  Tractor  v.  Earle,  20 

D.  L.  B.   (Eng.),  319. 

675-31    Southern  P.  Co.  v.  Eshelman, 

227  Fed.  928. 

675-33    International,  etc.  By.  Co.  v. 

Reed  (Tex.  Civ.),  189  SW  997. 

[a]  Misjoinder  of  actions  is  no  ground 
for  dismissal.     Smith  v.  Bonding   Co., 

160  N.  C.  574,  76  SE  481. 

[b]  The  trial  court  Is  without  author- 
ity to  dismiss  a  summary  proceeding 
where  defendant  makes  no  objection  to 
the  form  of  proceeding.  Neilson  Co. 
V.  Siess,  134  La.  327,  64  S  128. 

[c]  Iieave  to  amend  action  and  to 
prosecute  it  in  proper  court  must  be 
given  before  dismissal  is  proper.  Cron- 
in  V.  Tract.  Co.,  163  Wis.  436,  158  NW 
254. 

675-36  Bennett  v.  Savannah,  21  Ga. 
App.  317,  94  SE  278.  See  also  Joy  v. 
Palethorpe,  77  Or.  552,  152  P  230. 
675-37  Kinard  v.  Jordan,  175  Cal. 
13,  164  P  894;  Rudolph  v.  Seusener, 
39  App.  Cas.  (D.  C),  385;  Hurley  v. 
Farnsworth,  115  Me.  321,  98  A  821; 
Herbst  v.  Drilling  Co.,  176  App.  Div. 
668,  163  NYS  831;   Hauben  v.  R.  Co., 

161  NYS  779;  Hinkle  v.  Thompson 
(Tex.  Civ.),  195  SW  311;  Pereles  v. 
Christensen,  164  Wis.  163,  159  NW 
817. 

[a]  Dismissal  for  want  of  prosecution 
lis  proper  when  plaintiff  files  a  chal- 
lenge refused  to  proceed  with  the  trial, 
ruled  on  demurrer  ore  tonus,  and  the 
plaintiff  electing  to  stand  on  his  chal- 
lenge refused  to  proceed  with  the  trial. 
McOaffery  v.  McAndrews,  174  111.  App. 
391. 

[b]  On  failure  to  offer  proof  on 
cross-bill  there  should  be  dismissal 
without  prejudice.  Swift  v.  Beemer 
(Tex.  Civ.),  16'0  SW  989. 

[c]  Dismissal  discretionary  with  court. 
Where  a  case  is  regularly  called 
for  trial,  and  plaintiff  being  pres- 
ent offered  no  evidence  and  did  not 
ask  for  a  voluntary  nonsuit,  the  court 
may  find  the  issues  for  defendant 
and  enter  judgment  on  the  findings. 
Kennedy  v.  Flick,  164  111.  App.  483. 
676-38  American  Surety  Co.  v. 
Thach  (Tex.  Civ.),  213  SW  314;  Drura- 
mond   V.   Lewis    (Tex.    Civ.J,   157    SW 
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[a]  Want  of  prosecution. — If  the 
plaintiff  does  not  come  into  court  to 
prosecute  his  suit,  no  judgment  can  be 
taken  against  him  and  his  action 
should  be  dismissed,  and  when  no  evi- 
dence is  introduced  the  proper  prac- 
tice is  to  dismiss  the  proceeding. 
Libbe  v.  Libbe,  166  Mo.  App.  240,  148 
SW  460. 

676-42  O'Brien  v.  Crowley,  85  N. 
J.  L.  383,  88  A  1061. 
676-44  Eubin  v.  Eaynor,  181  111. 
App.  403;  S.  V.  Knapp,  178  la.  25,  158 
NW  515;  Stout  v.  White,  154  App. 
Div.  921,  139  NY8  77  (where  plaintiff 
failed  to  file  complaint  and  no  excuse 
wag  made  for  default);  House  v. 
Crusher  Corp.,  116  -Va.  558,  79  SE  1049; 
Jennings  v.  Collieries  Co.,  114  Va. 
213,  76   SE  298. 

677-45  Mori  *.  Mori,  171  Cal.  79, 
151  P  1136;  Witter  v.  Phelps,  163  Cal. 
655,  126  P  593;  Watterson  v.  Co.  (Cal. 
App.),  183  P  592;  Eansome-Crummey 
Co.  V.  Wood  (Cal.  App.),  180  P  951; 
Bellingham  B.  L.  Co.  v.  Co.,  35  Cal. 
App.  515,  170  P  632;  Caldwell  v.  Ee- 
gents  of  University,  23  Cal.  App.  29, 
136  P  731;  Muslusky  v.  Coal  Co.,  159 
NYS  571;  Eiebold  v.  HartzeU,  23  N. 
D.  264,  136  NW  247. 
[a]  That  defendant  was  absent  from 
state  or  concealed  himself  to  avoid 
service  is  an  available  excuse  to  plain- 
tiff. Wilson  V.  Leo,  19  Cal.  App.  793, 
127  P  1043. 

677-46  [a]  Failure  to  ask  for  con- 
tinuance to  serve  alias  or  pluries  sum- 
mons does  not  work  a  discontinuance 
of  the  action.  Eingsley  v.  Clark,  57 
Colo.  352,  141  P  464. 
677-47  [a]  "Final  submission" 
means  such  as  is  equivalent  to  the  re- 
turn of  a  verdict,  or  refers  to  that 
state  of  the  cause  when  a  judgment 
may  be  demanded  as  of  course.  S.  v. 
District  Court,  46  Mont.  384,  128  P 
583-  S.  V.  District  Court,  37  Mont.  298, 
96  P  337.  / 

[bj  Ignorance  an  excuse. — An  aban- 
donment of  his  rights  cannot  be  im- 
puted to  one  who  did  not  know  and 
whose  failure  was  excusable  and  unin- 
tentional. Eule  V.  Butori,  49  Mont. 
342,  141  P  672. 

677-50  Hamilton  Coal  Co.  v.  Watts, 
232  Fed.  832,  147  CCA  26;  Bernays 
V.  Leyland  &  Co.,  228  Fed.  913;  Eag- 
gio  V.  Pac.  Co.  (Cal.),  185  P  171;  Eom- 
ero  V.  Snyder,  167  Cal.  216, 138  P  1002; 


Witter  V.  Phelps,  163  Cal.  655,  126  P 
593;  Caldwell  v.  Eegents  of  University, 
23  Cal.  App.  29,  136  P  731;  Perrin  v. 
Miller,  35  Cal.  App.  129,  169.  P  426; 
White  V.  Herhold,  182  111.  App.  477; 
Teutonia  Loan  &  B  Co.  v.  Connolly, 
133  La.  401,  63  S  63;  Eaine  v.  Ennor, 
39  Nev.  365,  158  P  133;  Kohn  v.  Har- 
ris, 174  App.  Div.  855,  159  NYS  552; 
Diamond  v.  Kaufmann,  82  Misc.  396, 
143  NYS  730;  Levy  v.  Ins.  Co.,  159  N 
YS  902;  McGovern  v.  Suter  &  Co.,  159 
NYS  476;  Anderson  v.  Norton,  158 
NYS  152;  Donovan  v.  Jordan,  25  N. 
D.  617,  142  NW  42;  Forrest  v.  E.  T. 
Co.,  261  Pa.  383,  104  A  663;  Stewart 
V.  Philadelphia,  240  Pa.  569,  88  A  12; 
Waring  Bros.  &  Co.  v.  E.  Co.,  176  Pa. 
172,  35  A  106;  Welch  v.  McCoy  (8.  D.), 
167  NW  159;  Cain  v.  Wharton  (Tex. 
Civ.)  196  SW  952;  Congdon  v.  Aumil- 
ler,  79  Wash.  616,  140  P  912.  See 
Johnston  v.  Baker,  167  Cal.  260,  139  P 
86;  Schwartz  v.  E.  Co.,  181  Ky.  1,  203 
SW  852. 

[a]  Inexcusable  laches  for  twenty- 
four  years.  McAuley  v.  On,  97  S.  C. 
214,  81   SE  489. 

[b]  Two  years'  delay. — Where  no  ex- 
cuse is  offered  by  plaintiff  for  a  delay 
of  over  two  years  after  joinder  of  issue 
a  prima  facie  case  of  unreasonable 
neglect  is  established,  and  especially 
where  younger  issues  have  been  tried 
and  disposed.  Armstrong  v.  Star  Co., 
154  App.  Div.  320,  138  NYS  959. 
67S-54  Watterson  v.  Hillside  W.  Co. 
(Cal.  App.),  183  P  592. 

678-55  Johnston  v.  Baker,  167  Cal. 
260,  139  P  86;  Eomero  v.  Snyder,  167 
Cal.  216,  138  P  1002;  Eansome-Crum- 
mey Co.  V.  Wood  (Cal.  App.),  180  P 
951. 

678-57  [a]  A  cause  submitted  to 
the  court  for  final  decision,  whether 
kept  on  docket  or  not,  is  not  discon- 
tinued by  failure  to  enter  any  order 
of  continuances  therein  for  a  period 
of  eleven  years,  nor  does  such  failure 
prove  an  abandonment  of  the  cause- 
Taylor  c.  Taylor,  76  W.  Va.  469,  85 
SE  652. 

678-58      Bell   v.   Solomons,    162    Cal. 
105,  121  P  377;  Phillips  v.  Arnett,  164 
Ky.  426,  175  SW  660. 
678-59     Eomero  v.  Snyder,   167  Cal. 
216,  138  P  1002. 

679-62  Goldman  ^.  Palmtag,  169 
Cal.  170,  146  P  429;  Blickenstafl  v. 
Cowgill,  58  Ind.  App.  378,  106  NE  376; 
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Mazer  v.  By..  Co.,  51  Pa.  Super.  394; 
Lowe  V.  Eing,  151  Wis.  664,  139  NW 
429. 

[a]  On  appeal  the  dismissal  cannot 
be  attacked  because  material  parts  of 
record  were  wanting.  The  power  to 
dismiss  does  not  depend  upon  com- 
pleteness of  the  records  and  is  without 
regard  to  merits  or  demerits  of  the 
cause.  Bell  v.  Solomons,  162  Oal.  105, 
121  P  377. 

[b]  Mandatory. — California  Code  Civ. 
Proc.  583,  providing  court  on  motion 
of  defendant  may  dismiss  any  action 
not  brought  to  trial  within  five  years, 
is  mandatory.  Larkin  v.  Superior 
Court,  171  Cal.  719,  154  P  841;  Bavn 
V.  Planz  (Cal.  App.),  174  P  690. 
679-63  [a]  The  fact  that  plaintiff 
was  fin&ncially  embarrassed  and  could 
not  afford  the  time  is  no  excuse.  Tut- 
tle  V.  Ins.  Co.,  155  App.  Div.  802,  140 
NTS  930. 

679-65  Dome  v.  By.  Co.,  152  App. 
Div.  134,  136  NYS  510;  Evans  v. 
Beardsley,  159  NTS  158. 

[a]  Stipulation. — Where  parties  have 
so  stipulated  time  may  be  extended. 
Nahan  v.  Dierssen,  164  Cal.  607,  130 
P  12. 

[b]  Matter  pending  before  a  master. 
Where  a  cause  by  stipulation  had  been 
referred  to  a  master  and  it  is  still  on 
the  court  calendar  it  is  error  to  dis- 
miss it  for  want  of  prosecution  when 
reached  on  call  of  calendar  and  mat- 
ter is  still  pending  before  the  master. 
Bill  Board  Pub.  Co.  v.  McCarahan,  180 
111.  App.  525. 

679-66  [a]  Illness  of  judge.— The 
fact  that  the  judge  who  formerly  tried 
the  case  was  ill  is  no  excuse  when 
there  were  twelve  judges  who  could 
try  it.  Bell  v.  Solomons,  162  Cal.  105, 
121  P  377. 

679-67  [a]  Omissions  of  clerk. 
Failure  of  clerk  to  keep  the  cause  on 
the  court  docket  will  not  prejudice 
rights  of  litigants.  Taylo:  v.  Taylor, 
76  W.  Va.  469,  85  SE  652. 
[h]  Same  issue  being  tried  in  another 
action. — A  motion  to  dismiss  for  fail- 
ure to  prosecute  should  be  denied 
where  another  suit  was  pending 
against  another  pafty  involving  the 
same  patent.  Kryplok  Co.  v.  Hauss- 
niann,  216  Fed.  2677 
679-68  See  also  Muslusky  v.  Coal 
Co.,  159  NYS  571, 


[a]  Filing  of  answer  waives  laches  in 
failing  to  prosecute  prior  to  such  fil- 
ing. Johnston  v.  Baker,  167  Cal.  260, 
139  P  86. 

[b]  Effect  of  demurrer. — Defendant 
does  not  waive  his  right  to  object  to 
any  delay  in  prosecution  theretofore 
!by  demurring  and  moving  for  a  change 
of  venue.  Witter  «.  Phelps,  163  Cal. 
655,  126  P  593. 

679-69    Eudolph  v.  Sensener,  39  App. 

Cas.  (D.  C.)   385. 

680-71     Watts  v.  Coal  Co.,  219  Ted. 

1003. 

680-72     Forschler  «.   Cash,  128  Ark. 

492,  194  SW  1029;  Ehodes  v.  Gas  Co., 

19    Ga.  App.   133,   91   SB   241;    Witte- 

mann  v.  Forman  B.  Co.,  178  App.  Div. 

674,   165  NYS  811;   Connolly  v.  Ferry 

Co.,  175  App.  Div.  882,  160  NYS  1048; 

Fairclough   v.   Southern   Pae.    Co.,   171 

App.  Div.  496,  157  NYS  862. 

680-73     Johnson  v.  By.   Co.,   87  Vt. 

519,    90    A   507;    Boright   v.   Williams, 

87  Vt.  245,  88  A  735. 

680-74    Douglas  -v.  Dee,  194  111.  App. 

612;  Settel  v.  By.  Co.   (N.  J.  L.),  106 

A  816;   Gray  v.  Hiekey,  97  Wash.  278, 

166  P  625. 

[a]  Motion  after  Introduction  of  de- 
fense comes  too  late.  Nakeu  v.  Ma- 
haulu,  22  Haw.  750. 

[b]  In  California. — Motions  for  non- 
suit are  not  entertained  until  all  evi- 
dence desired  to  be  presented  by  plain- 
tiff has  been  introduced;  but  where  it 
appears  from  plaintiff's  own  testi- 
mony that  it  would  not  be  proper  to 
enter  judgment  in  his  favor,  then  the 
making  Of  the  motion  and  an  affirma- 
tive ruling  on  it  can  constitute  no 
error.  Skelton  v.  Motor  Car  Co.,  22 
Cal.  App.   144,  133  P  504. 

[c]  In  Georgia,  at  any  time  before 
verdict.  Williams  v.  McHugh,  17  Ga. 
App.  59,   86   SE   272. 

[d]  Fending  an  order  for  commissions 
to  take  deposition  a  motion  to  dismiss 
for  want  of  prosecution  cannot  be 
made.  Dome  v.  By.  Co.,  152  App.  Div. 
134,  136  NYS  510. 

[e]  Benewal  of  motion. — Motion  to 
direct  verdict  at  close  of  plaintiff's 
case  must  be  renewed  at  close  of  all 
evidence.  Iianum  v.  Harrington,  267 
111.  57,  107  NE  826. 

[f  ]  When  notice  unnecessary. — Notice 
of  motion  to  dismiss  for  want  of 
jurisdiction  need  not  be  given  when  it 
is  made  at  a  regular  term  of  court. 
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Wooten  V.  Drug  Co.,  169  N.  C.  64,  85 
SE  140. 

[g]  In  North  Dakota  a  motion  to  dis- 
miss cannot  be  made  when  a  cause  is 
conditionally  in  final  judgment  and, 
proceedings  for  its  final  determination 
are  pending  before  the  court.  John 
Miller  Co.  v.  Minckler,  30  N.  D.  360, 
152  NW  664. 

[h]  Want  of  prosecution. — Defendant 
is  not  barred  from  asking  dismissal 
where  he  failed  to  move  for  dismissal 
for  nearly  a  year  after  notice  of  trial 
-when  plaintiff  had  not  noticed  tlje  trial 
for  five  years  after  issue.  Corcoran  v. 
Miller,  145  NYS  934. 
681-75  Buffalo  Specialty  Co.  v.  Van 
Cleef,  227  Fed.  391,  142  CCA  87;  Hun- 
ter V.  Mountfort,  117  Me.  568,  104  A 
627;  Eichardson  v.  "Wood,  113  Me.  328, 
93_A  83:6;  Hill  v.  Carr,  78  N.  H.  458, 
101  A  525;. Brooklyn  Tr.  Co.  v.  New 
York,  179  NYS  441.  See  Tigrett  v. 
Taylor,  180  Ala.  296,  60  8  858. 
681-77  Mattson  v.  Mattson  (Cal.), 
183  P  443;  Bettencotirt  v.  Ace.  Coms., 
175  Cal.  559,  166  P  323;  Koch  i;.  Cos- 
tello  (N.  J.),  108  A  225. 
681-78  Empire  Shoe  Co.  v.  Shoe  Co. 
(Ala.  App.),  75  S  634. 
682-79  Hosier  17.  Ireland,  219  Fed. 
489,  135  CCA  201;  Wilson  v.  Ameri- 
can Ice  Co.,  206  Fed.  736;  Helm  v. 
Men's  Assn.,  279  111.  570,  117  NB  63; 
Hill  V.  Barton,  194  Mo.  App.  325,  188 
SW  1105;  Kantrowitz  v.  E.  Co.,  173 
App.  Div.  192,  159  NYS  263.  See  Gray 
V.  Lynn,  139  Ga.  294,  77  SE  156;'  Veit 
V.  MeCauslan,  157  App.  Div.  335,  142 
NYS  281. 

68a-80  McCammon  v.  Kaiser,  218  N. 
Y.  46,  112  NB  572;  Batzer  v.  Halliday, 
31  N.  D.  361,  153  NW  994. 
682-82  U.  8.  V.  Mach.  Co.,  234  Fed. 
127;  Eome  E.  &  L.  Co.  t'.  Lipscomb,  18 
Ga.  App.  438,  89  SE  586;  Sikes  «.  Hurt, 
18  Ga.  App.  197,  89  SE  181;  Kennedy 
V.  Kennedy,  17  Ga.  App.  397,  87  SE 
157;  Witherington  v.  Ware,  17  Ga. 
App.  433,  87  SB  603. 
682-83  Lynch 's  Admr.  v.  E.  Co.,  89 
Vt.  363,  95  A  683;  Johnson  v.  Ey.  Co., 
87  Vt.  519,  90  A  507. 
Erratum. — The  cases  cited  as  contra 
should  be  cited  to  the  proposition  that 
on  motion  therefor  a  dismissal  should 
be  ordered  where  the  plaintiff  fails  to 
ask  for  or  refuses  to  avail  himself  of 
an  opportunity  to  amend  a  declaration 


or  complaint  which  fails'  to  state  a 
cause  of  action. 

[a]  Insufficiency  of  complaint.— (1) 
The  grounds  specified  in  §4354,  Eev. 
Codes,  are  the  only  grounds  in  which 
a  nonsuit  or  dismissal  of  an  action  can 
be  had,  and  insufBciency  of  complaint 
not  being  specified  is  no  ground  for 
such  action.  Ludwig  v.  Ellis,  22  Ida. 
475,  126  P'  769.  (2)  The  fact  that  a 
complaint  does  not  state  a  cause  of 
action  cannot  be  availed  of  on  a  mo- 
tion for  nonsuit.  Pacific  Pav.  Co.  v. 
Vizelieh,  141  Cal.  4,  74  P  352;  Keefe 
V.  Keefe,  19  Cal.  App.  310,  125  P  929. 
682-85  Lowenthal  v.  E.  Co.,  233 
Fed.  1010;  Johnson  v.  E.  Co.,  224  Fed. 
196;,  Sill  V.  Development  Co.  (Del.),  97 
A  617;  McCotter  v.  E.  Co.  (N.  C), 
100  SE  326;  Brown  v.  Sheedy,  90  Or. 
74,  175  P  613. 

683-87  [a]  Judgment  upon  nonsuit 
by  consent  should  show  a  simple  dis- 
missal and  not  a  dismissal  on  the  mer- 
its. Roach  V.  Lorenee,  164  App.  Div. 
733,  150  NYS  151. 

683-88  Helm  v.  Men's  Assn.,  279 
111.  570,  117  NE  63. 
683-89  Morse  v.  Turner,  20  Ga.  App. 
108,  92  SB  767;  Schultz  v.  Eyan,  131 
La.  78,  59  S  2l;  Witteman  v.  Forman 
B.  Co.,  178  App.  Div.  674,  165  NYS 
811;  Snead  v.  Atkinson,  121  Va.  182, 
92  SE  835. 

683-90  Houck  v.  Bank,  242  Fed.  881, 
155  CCA  469;  Murray  v.  V.  S.,  46  Ct. 
CI.  '(V-  S.)  94;  Sowle  v.  U.  S.,  46  Ct. 
CI.  (U.  S.)  92;  Beecher  v.  Henderson, 
4  Ala  App.  643,  58  S  805;  McGhee  v. 
Penn,  144  Ga.  690,  87  SE  917;  Kiser 
V.  Crawford,  182  la.  1249,  166  NW 
577;  S.  V.  Co.  (La.),  82  S  213;  Sweet 
V.  Pecker,  223  Mass.  286,  111  NE  908; 
Johnson  v.  Eeeves  &  Co.,  112  Miss.  227, 
72  S  925;  Laks  v.  Keller,  172  App. 
Div.  205,  158  NYS  514;  Allen  v.  Wolk- 
off,  166  NYS  1010;  Bollow  v.  Frost 
(Okl.),  154  P  542;  Parrott  v.  District 
Court,  20  Wyo.  494,  126  P  45. 

[a]  As  to  effect  of  dismissal  of  main 
cause  on  issues  raised  between  defend- 
ants themselves,  see  Leske  v.  Wolf,  154 
App.  Div.  233,  138  NYS  859. 

[b]  Certifying  to  law  court. — A  court 
in  equity  having  dismissed  the  bill 
could  not  certify  the  cause  to  the  law 
court.  Nissley  v.  Drace,  242  Pa.  105, 
88  A  914. 

[c]  Effect  on  cross-bill. — Dismissal  of 
plaintiff's  petition    on    demurrer   does 
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not  have  eflEect  of  dismissing  croas- 
bill  of  defendant  aljeging  additional 
matters  germane  to  original  petition 
and  praying  aflrmative  relief.  Laeher 
V.  Manley,  139   Qa.  802,  78   SE   188. 

[d]  Dismissal  as  to  certain  plaintiffs 
does  not  work  dismissal  as  to  others 
on  an  equitable  petition  to  establish 
plaintiff's  right  to  their  interest  in  the 
proceeds  of  the  sale  of  land.  Lowe 
V.  rindloy,  141  Ga.  380,  81  SE  230. 

[e]  A  motion  to  amend  cannot  be 
made  after  dismissal.  S.  v.  Boehringer, 
16  Ariz.  48,  141  P  126. 

[f]  In  New  York  "in  a  case  tried  by 
a  jnry,  a  dismissal  of  a  complaint  is 
never  more  than  a  nonsuit.  If  the  de- 
fendant is  entitled  to  a  judgment  on 
the  merits  as  matter  of  law  the  proper 
practice  is  for  trial  justice  to  direct  a 
-verdict."  P.  v.  Prendergast,  150  NYS 
683. 

684-91  J.  E.  Watkins  Medical  Co. 
V.  Home,  133  Ark.  570,  203  8W  24; 
Foster  v.  Branen  (Cal.),  172  P  382; 
Poplarville  Sawmill  Co.  v.  Driver  & 
Co.,  17  6a.  App.  674,  88  SE  36;  Stevens 
V.  Wood,  17  Ga.  App.  756,  88  SE  413; 
Brennan  v.  Keating,  128  Minn.  49,  150 
NW  397;  Danforth  v.  Danforth,  40 
Kev.  435,  166  P  927;  Alcorn  v.  Co., 
262  Pa.  136,  104  A  893;  American  S. 
Co.  V.  Thach  (Tex.  Civ.),  213  SW  314. 
See  also  Taylor  v.  Hill  (Tex.  Civ.),  183 
SW  836. 

[a]  Where  parties  agree  to  a  dis- 
missal of  a  cause  and  slich  agreement 
is  enl^ered  upon  the  record  as  a  judg- 
ment of  the  court,  it  should  be  treated 
as  a  final  disposition  of  the  cause  of 
action  operating  as  a  former  adjudica- 
tion. Doan  V.  Bush,  130  Ark.  566,  198 
SW  261,  LEA1918B,  523. 
684-92  Germain  v.  Harwell,  108 
Miss.  396,  66  S  396. 
685-94  Porschler  v.  Cash,  128  Ark. 
492,  194  SW  1029;  Payne  v.  Vowels, 
171  Ky.  377,  188  SW  413;  Puckett  v. 
Jameson,  157  Ky.  172,  162  SW  801; 
Germain  v.  Harwell,  108  Miss.  396,  66 
S  396;  Langer  v.  Kaufman,  157  NYS 
825. 

[a]  A  suit  in  equity  is  properly  dis- 
missed without  prejudice  to  an  action 
at  law.  Crutcher  v.  Starks,  161  Ky. 
690,  171  SW  433. 

[b]  Upon  refusal  of  plaintiff  to 
amend  (1)  bringing  in  certain  parties 
the  dismissal  should  be  without  preju- 
dice.    Hare  v.  E.  Co.,   104  Ark.   187, 


148  SW  1038.  (2)  A  dismissal  for 
want  of  proper  parties  does  not  touch 
the  merits  and  must  be  without  preju- 
dice. Hayden  v.  Cooler  Co.,  217  Fed. 
171;  Hyams  v.  Old  Dominion  Co.,  209 
Fed.  808,  811,  126  CCA  532. 
685-95  Graves  v.  Bank,  89  Kan.  179, 
131  P  146;  Sursa  v.  Cash,  171  Mo. 
App.  396,  156  SW  779;  Bancroft  Drain- 
age Dist.  V.  E.  Co.,  102  Neb.  455,  167 
NW  731;  Ellison  v.  Mattison  (S.  C), 
98  SB  840. 

[a]  A  dismissal  is  not  a  judgment  on 
merits.  Johnston  v.  Baker,  167  Cal. 
260,  139  P  86. 

685-96  Carlisle  v.  Smith,  224  Fed. 
231;  Coates  v.  E.  Co.,  15  Ariz.  25,  135 
P  717;  Portland,  etc.  E.  Co.  v.  Doyle, 
86  Or.  206,  167  P  270,  168  P  291. 
[a]  Unless  the  dismissal  is  had  under 
§127  of  Code  of  Civ.  Proc.  Est.  of 
Yanco  v.  De  Asis,  22  Phil.  Isl.  201. 
686-97  Smith  v.  Pinnell,  107  Ark. 
185,  154  SW  497;  Eodda  v.  Needham, 
78  Wash.  636,  139  P  628. 

[a]  Failure  to  attach  bill  of  particu- 
lars.— Hill  V.  Harris,  11  Ga.  App.  358, 
75  SB  518. 

[b]  On  misjoinder  of  causes  of  action 
the  remedy  is  to  divide  the  actions  and 
not  to  dismiss.  Ayers  v.  Bailey,  162  N. 
C.  209,  7S  SE  66. 

[c]  Defects  in  pleading,  as  for  ex- 
ample where  irrelevant  and  surplus  al- 
legations have  been  made,  do  not  re- 
quire a  dismissal.  Novotny  v.  Kosloff, 
214  N.  Y.  12,  108  NE  189. 
686-98  Eosenberg  v.  Dahl,  162  Ky. 
92,  172  SW  113;  Friedman  v.  Btten- 
son,  169  NYS  67;  Wilbur  v.  Johnson, 
32  N.  D.  314,  155  NW  671;  Britton 
V.  Oil  Co.,  73  W.  Va.  792,  81  SB  525. 
[a]  Plaintiff  waives  error  of  court 
refusing  to  dismiss  certain  counts  by 
introducing  evidence  as  to  all.  S.  v, 
De  Mattos,  88  Wash.  35,  152  P  721. 
686-1  Finck  &  Co.  v.  Mercantile  Co. 
(Tex.  Civ.),  163  SW  590;  Taylor  v. 
Taylor,  76  W.  Ya.  469,  85  SE  652. 
687-6  Staude  Mfg.  Co.  v.  Labom- 
barde,  243  Fed.  362,  156  CCA  142; 
Carlisle  v.  Smith,  224  Fed.  231;  Hi- 
"bernia  Bk.  &  Tr.  Co.  v.  Beech,  117 
Miss.  668,  78  S  609;  Levy  v.  Ins.  Co., 
159  NYS  902;  Anderson  v.  Norton,  158 
NYS  152;  Oklahoma  City  L.  &  D.  Co. 
V.  Patterson  (Okl.),  175  P  934;  Davis 
V.  Mimey  (Okl.),  159  P  1112;  Portland, 
etc.  E.  Co.  V.  Doyle,  86  Or.  206,  167 
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P  270,  168  P  291;  Hill  V.  Patterson 
(Tex.  Civ.),  191  SW  621. 
688-8  Levy  v.  Ins.  Co.,  159  NYS  902. 
688-9  Walton  v.  Pryor,  276  111.  563, 
115  NB  2;  S.  W.  Nat.  Bank  v.  Mo- 
Dermand  (Mo.  App.),  187  SW  121. 
689-12  [a]  The  defendants  must 
be  notified  of  the  motion  to  reinstate. 
MeAUen  v.  Crafts  (Tex.  Civ.),  166 
SW  3. 

689-13  Oconee  E.  Mills  v.  Ins.  Co., 
20  Ga.  App.  230,  92  SE  967;  Shore  v. 
Brown,  19  Ga.  App.  476,  91  SB  909; 
Johnson  v.  Nat.  Bk.  (Ind.  App.),  117 
NE  676;  Loos  v.  Bank,  174  la.  577,  156 
NW  712;  Macknick  v.  Switchmen's 
Union,  131  Minn.  246,  154  NW  1099; 
Scott  V.  Davis,  198  Mo.  App.  512,  200 
SW  723;  Stokes  v.  Murray,  94  S.  C. 
18,  77  iSE  712;  Parrott  v.  District 
Court,  20  Wyo.  494,  126  P  45.  See 
Sowle  V.  U.  S.,  46  Ct.  CI.  (U.  S.)  92; 
Murray  v.  U.  S.,  46  Ct.  CI.  (U.  S.) 
94;  Watts  V.  Coal  Co.,  219  Fed.  1003. 
But  see  Southwestern  T.  &  T.  Co.  v. 
Hill  (Ark.),  215  SW  577. 

[a]  Error  cannot  be  predicated  on 
such  ruling.  Zitnik  v.  E.  Co.,  95  Neb. 
152,  145  NW  344;  Braidley  v.  Slater, 
58  Neb.  554,  78  NW  1069. 

[b]  Consent  to  re-instatement  in  va- 
cation after  adjournment  does  not  con- 
fer jurisdiction  on  court.  Comrs.  v. 
Hopkins,  119  Ga.  909,  47  SE  319; 
Owens  V.  Cocroft,  14  Ga.  App.  322,  80 
SE  906. 

[e]  Necessity  for  new  summons. 
Dismissal  may  be  set  aside  and  cause 
reinstated  without  service  of  new  sum- 
mons where  order  is  made  at  same 
term,  and  while  opposing  counsel  is 
present  and  has  notice  of  application. 
Pierce  v.  Shelton,  93  Kan.  189,  144 
P  219. 

[dj  Laches. — The  motion'  to  reinstate 
will  not  lie  if  not  made  within  the 
proper  time.  Harvey  v.  Pollock,  148 
Pa.  534,, 23  A  1127;  Edelman  v.  Moser, 
60  Va,.  Super.  637.  Too  late  after  five 
years.  Waller  v.  Glassj  159  NYS  805. 
[e]  Within  thirty  days  court  may  cor- 
rect its  ruling  on  voluntary  nonsuit 
and  permit  a  reinstatement  of  the 
case.  Lusk  v.  Eegister  Co.  (Ala.),  79 
S  16. 

690-16  Hamilton  Coal  Co.  v.  Watts, 
232  Fed.  832,  147  CCA  26;  Marx  v. 
Plumbing  &  E.  Co.',  10  Ala.  App.  404, 
64  S  645;  Weisguth  v.  Supreme  Tribe, 
272  111.  541,  112  NE  350;   Crowder  v. 


Stine,  172  Ky.  703,  189  SW  925;  Mack- 
nick  V.  Switchmen's  Union,  131  Minn. 
246,  154  NW  1099;  S.  W.  Nat.  Bk.  v. 
MeDermand  (Mo.  App.),  187  SW  121; 
Martin  v.  Oil  Co.,  194  Mo.  App.  106, 
184  SW  127;  Davidson  v.  Beam,  162 
NYS  174;  Lee  v.  Elevator  Co.,  34  N.  D. 
1,  157  NW  688;  Johnson  v.  Consol.  M. 
Co.  (Utah),  179  P  61;  Brittain  v.  Gor- 
man, 42  Utah  586,  133  P  370;  Higgs 
V.  Cunningham,  71  W.  Va.  674,  77  SE 
273. 

[a]  Contents  of  petition. — Petition  to 
set  aside  a  dismissal  for  want  of 
prosecution  must  show  the  averment 
of  facts  constituting  cause  of  action 
and  that  the  dismissal  was  not  be- 
cause of  negligence  on  his  part;  also 
that  he  was  reasonably  diligent  in 
seeking  a  reinstatement  during  the 
term  and  he  was  not  negligent  in  fail- 
ing to  have  motion  acted  upon  at  the 
same  term.  Porter  v.  Kruegel,  106 
Tex.  29,  155  SW  174,  aflf.  136  SW 
801. 

[b]  Sufficiency  of  showing. — There 
must  be  a  good  legal  showing  for  re- 
instatement, especially  where  a  rein- 
statement would  deprive  defendant  of 
the  defense  of  limitations.  Jennings 
«,  Collieries  Co.,  114  Va.  213,  76  SB 
298. 

[c]  Refusal  to  reinstate  when  case 
had  been  set  for  trial  before  issue  had 
'been  joined  is  an  abuse  of  discretion. 
SutclifEe  V.  Pence,  156  la.  643,  137  NW 
1026. 

690-17  Macknick  v.  Switchmen's 
Union,   131   Minn.   246,   154   NW   1099. 

[a]  Reinstatement  after  dismissal 
without  motion  held  proper. — Mer- 
chants' Bank  &  Tr.  Co.  v.  Bank,  108 
Miss.  356,  66  S  537. 

[b]  Dismissal  without  motion. — Where 
a  cause  was  dismissed  without  motion 
or  other  proceedings  because  of  death 
of  one  of  plaintiffs  the  dismissal  will 
be  set  aside  and  reinstatement  granted 
on  proper  motion.  Merchants'  Bank  & 
Tr.  Co.  V.  Bank,  108  Miss.  356,  66  S 
537. 

[c]^  Reinstatement  as  to  party  dis- 
missed on  the  ground  of  being  an  in- 
terested party.  Hoover  v.  Hedriek,  178 
la.  1235,  155  NW  851. 
690-18  Second  Nat.  Bank  v.  Prich- 
ard,  172  Ky.  190,  189  SW  14. 
690-19  Marx  v.  Plumbing  &  E.  Co., 
10  Ala.  App.  404,  64  S  645. 
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690-22     Murray  v.  U.   S.,  46  Ct.  CI. 
(U-  S.)    94.     See    Parrott    v.    District 
Court,  20  Wyo.  494,  12&  P  45. 
[a]    Or  inadvertent  omission  of  cause 
from  docket.     Finck  &  Co.  v.  Mercan- 
tile Co.  (Tex.  Civ.),  163  SW  590. 
690-24    Film  Bxeh.  Co.  v.  Fidelity  & 
G.  Co.,  160   NYS   1019;   Trent  v.   Coal 
Corp.,  119  Va.  805,  89  SE  921. 
690-25     Weisguth  v.  Supreme   Tribe, 
272   111.    541,   112    NE    350;     Scott    v. 
Davis,  198  Mo.  App.  512,  200  SW  723. 
691-28    Tatesville  Bkg.   Co.   v.   Nat. 
Bk.,  17  Ga.  App.  420,  87  SE  606. 
691-29    Lee  v.  Elevator  Co.,  34  N.  D. 
1,  157  NW  688. 

[a]  Permission  given  at  time  nonsuit 
taken  as  a  requisite  to  reinstatement 
of  a  voluntary  dismissal.  Weisguth  v. 
Supreme  Tribe,  272  111.  541,  112  NE 
350. 

691-30  Farmers'  Warehouse  Co.  v. 
Malone,  145  Ga.  283,  88  SB  988. 
691-31  Bettencourt  v.  Aec.  Coms., 
175  Cal.  559,  166  P  323;  Bill  Board 
Pub.  Co.  V.  MeCarahan,  180  111.  App. 
539;  Kiser  v.  Crawford,  182  la.  1249, 
166  NW  577;  Murray  v.  Mulligan,  135 
Minn.  471,  160  NW  1032;  S.  W.  Nat. 
Bank  v.  McDermand  (Mo.  App.),  187 
SW  121;  Apache  C.  O.  &  Mfg.  Co.  v. 
Watkins  (Tex.  Civ.),  189  SW  1083. 
[a]  Order  reinstating  after  dismissal, 
not  appealable.  Cent,  of  Ga.  Ey.  Co. 
V.  Pickett  (Ala.  App.),  80  S  154. 
691-32  Eishmiller  v.  E.  Co.,  134 
Minn.  261,  159  NW  272;  Nazareth  F. 
&  M.  Co.  V.  Marshall,  257  Pa.  489,  101 
A  848. 

691-33     Connolly   v.   Ferry    Co.,    175 
App.  Div.   882,   160   NYS   1048;   U.   S. 
V.  De  La  Cruz,  28  P.  L  279. 
692-34    Eeade   v.   Halpin,   180    App. 
Div.  157,  167  NYS  624.      • 

[a]  An  order  reinstating  a  cause  for 
trial  after  voluntary  nonsuit  is  not  ap- 
pealable. First  Christian  Church  v. 
Eobb,  69  Or.  283,  138  P  856. 

[b]  Voluntary  dismissal,  over  defend- 
ant's objection,  is  appealable  by  de- 
fendant. Cybur  Lumb.  Co.  v.  Erk- 
hart,  247  Fed.  284,  159  CCA  378. 
692-35  Scott  V.  Zinc,  Lead  &  S.  Co., 
187  Mo.  App.  344,  173  SW  23. 
692-37  Gulf  &  S.  I.  E.  Co.  v.  Wil- 
liams, 109  Miss.  549,  68  S  776. 

fal  Nor  to  test  adverse  rulings. 
Gilbert  t;.  Shingle  Co.,  167  N.  C.  286,  83 
9E  337. 


692-38  Jackman  v.  Hasbrouck,  168 
App.  Div.  256,  153  NYS  876;  Grifln 
V.  Cupp,  167  N.  C.  96,  83  SE  161; 
Woods  V.  Service  Co.,  174  N.  C.  697, 
94  SE  459;  Bowen  Piano  Co.  v.  Newell 
(N.   C),   98   SE   774. 

[a]  Refusal  to  direct  a  verdict  is 
never  error.  Armour  F.  Wks.  v.  Abel, 
15  Ga.  App.  275,  82  SE  907. 

[b]  Evidence  favorable  to  defendant 
cannot  be  considered  on  an  appeal  for 
refusal  to  nonsuit  because  there  is  no 
evidence  of  authority  or  ratification. 
Newbury  v.  E.  Co.,  167  N.  C.  50,  83 
SE  20. 

692-39  Cybur  Lumb.  Co.  v.  Erk- 
hart,  247  Fed.  284,  159  CCA  378;  Cobb 
V.  Pope,  21  Ga.  App.  103,  93  SE  1029; 
Stewart  v:  Stewart  (Ida.),  180  P  165. 
692-40  Clark  v.  U.  S.,  245  Fed.  112, 
157  CCA  408;  Bobbins  v.  Bank  (Ind.), 
117  NE  562;  BafE  v.  Waller,  181  la. 
1072,  165  NW  308;  Thorn  v.  Mauso- 
leum Co.,  173  App.  Div.  995,  162  NYS 
278;  Davidson  v.  Eeam,  162  NYS  174; 
S.  V.  Kirkland   (N.  C),  101  SE  560. 

[a]  On  appeal  from  judgment  of  di- 
rected verdict  the  real  question  is 
whether  the  evidence  may  not  support 
a  contrary  finding.  In  determining 
this  the  appellate  court  will  regard  as 
true  all  material  facts  (testified  to  by 
appellant.  Adams  v.  Paton  &  Co.  (Tex. 
Civ.),  173  SW  546. 

[b]  Plaintiff  favored. — Court  on  re- 
viewing denial  of  nonsuit  will  construe 
the  evidence  most  favorable  to  plain- 
tiff. Eidge  V.  E.  Co.,  167  N.  C.  510, 
83  SE  762;  Tyson  v.  E.  Co.,  167  N.  C. 
215,  83  SE  318;  Hall  v.  Ey.  &  Blec. 
Co.,  167  N.  C.  284,  83  SE  351;  Shep- 
herd V.  E.  Co.,  163  N.  C.  518,  79  SB 
968;  Cotton  v.  E.  Co.,  149  N.  C.  227, 
62  SE  1093. 
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693-1  Trimble  v.  Atlanta,  19  Ga. 
App.  620,  91  SB  902;  Fanning  v.  S., 
17  Ga.  App.  316,  86  SB  731;  P.  v. 
Whitman,  178  App.  Div.  193,  165  NYS 
148;  P.  V.  Clark,  164  NYS  137. 
[a]  Nature  of  the  offense. — (1)  "Dis- 
orderly conduct  means  some  act  which 
tends  to  a  breach  of  the  peace,  or  at 
least  to  disturb  that  portion  of  the 
public  which  may  see  or  hear  the  con- 
duct claimed  to  have  been  disorderly." 
Sheppard  v.  Jackson,  11  Ga.  App.  811, 
76  SE  367.  (2)  It  is  a  species  of 
nuisance,  and  it  may  be  a  violation  of 
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the  ordinance  without  necessarily  be- 
ing indictable  at  common  law,  and  is 
not'  a  crime  except  as  made  so  by  law. 
It  must  tend  to  disturb  the  peace  or 
good  order  of  the  town,  or  have  a 
vicious  or  injurious,  tendency.  S.  v. 
Moore,  166  :i^.  C.  371,  81  SE  693.  (3) 
If  the  language  used,  considering  time 
and  place,  was  calculated  to  produce 
disorder  and  disturb  the  public  peace 
and  quiet  it  is  unlawful,  even  if  no 
one  was  disturbed.  S.  v.  Byrnes,  100 
S.  C.  230,  84  SE  822. 
694-2  [a]  Disorderly  conduct  and 
breach  of  peace  compared. — See  Garvin 
i;.  Mayor,  etc.,  15  Ga.  App.  633,  84  SE 
90. 

695-6  Chase  v.  Revere  House  (Mass.), 
122  NE  162. 

695-7  Limantia  v.  S.  (Tex.  Cr.),  199 
SW  619. 

696-11  See  Limantia  v.  8.  (Tex. 
Cr.),  199  SW  619. 

696-12  P.  V.  Whitman,  178  App. 
Div.  193,  165  NYS  148. 
[a]  Public  place.  —  Where  the  acts 
are  punishable  if  committed  "in 
any  public  place"  the  words  public 
place  are  not  restricted  to  places  of 
public  gathering,  but  extend  to  all 
places  that  are  public  in  contradistinc- 
tion to  places  that  are  purely  private. 
And  so  where  the  complainant  fails  to 
show  whether  the  misconduct  charged 
was  committed  in  a  pulilio  place  it  fails 
to  show  the  justice  had  jurisdiction 
of  the  matter.  Lofland  v.  8.,  3  Boyce 
(Del.)  333,  83  A  1033. 

DISOBDEBLY  HOUSE 
699-1  Fanning  v.  8.,  17  Ga.  App.  316, 
86  SE  731;  S.  v.  Gardner,  174  la.  748, 
156  NW  747,  AnnCasl917D,  239,  LEA 
1916D,  767;  S.  v.  McDonald,  121  Minn. 
207,  141  NW  110;  S.  v.  Schlosser,  85 
N.  J.  L.  165,  89  A  522;  Guthrie  v.  S. 
(Tex.  Civ.),  189  SW  256. 

[a]  The  expressions  "house  of  ill- 
fame"  and  "lewd  house  or  place  for 
the  pracitice  of  fornication  and  adul- 
tery" are  synonymous.  Cotton  v.  At- 
lanta, 10  Ga.  App.  397,  73  SE  683. 

[b]  A  covered  wagon  (1)  driven  from 
place  to  place  and  used  for  lewd  pur- 
poses is  a  "house"  within  the  mean- 
ing of  the  statute.  S.  v.  Chauvet,  111 
la.  687,  83  NW  717,  51  LB  A  630,  82 
AmSt  539.  (2)  And  so  a  hack  driver 
using  his  hack  and  soliciting  patron- 
age m&Y  be  found  guilty  of  keeping  a 


"house  of  ill-fame."  S.  v.  Render,  163 
la.  3S9,  144  NW  298. 

[c]  A  disorderly  "blind  tiger"  is  a 
disorderly  "tippling  house."  Calhoun 
V.  Bell,  136  La.  149,  66  S  761. 

[d]  The  terms  "bawdy  house"  and 
"disorderly  house"  mean  the  same 
thing.  Putnam  v.  S.,  9  Okl.  Cr.  535, 
132  P  916,  46  LRA  (NS)  593;  Pat- 
terson V.  8.,  9  Okl.  Cr.  564,  132  P  693. 
700-7  [a]  Where  a  redlight  district 
had  been  in  existence  for  more  than 
twenty-flve  years,  a  bill  to  enjoin  the 
maintenance  of  a  number  of  houses 
should  be  dismissed  for  laches.  But 
such  dismissal  will  have  no  effect  on 
contempt  proceedings  brought  for  dis- 
obedience of  an  injunction  granted. 
Weidner  «.  Friedman,  126  Tenn.  677, 
151  SW  56. 

700-13  P.  V.  Laine  (Gal.  -App.),  182 
P  986. 

702-25  [a]  The  words  "whoring" 
and  "misbehaTlng"  are  sufficiently 
broad  to  include  acts  of  immorality. 
S.  V.  Schlosser,  85  N.  J.  L.  165,  89  A 
522,  dist.  S.  V.  DeLorenzo,  80  N.  J.  L. 
500,  78  A  660. 

703-29  [a]  In  Kentucky  there  is 
no  statute  describing  or  punishing  the 
ofEense  of  maintaining  a  disorderly 
house,  but  it  is,  at  common  law,  an 
indictable  misdemeanor.  .And  a  lessor 
of  property  wherein  a  disorderly  house 
is  being  conducted,  having  notice  dur- 
ing tenancy  of  the  character  of  the 
house,  is  not  criminally  liable  unless 
it  be  shown  that  in  the  leasing  he 
knew  the  purpose  of  lessee  in  letting, 
or  was  in  possession  of  such  informa- 
tion as  would  put  a  reasonably  pru- 
dent person  on  notice  as  to  the  pur- 
pose, or  consented  to  the  premises  be- 
ing used  for  such  unlawful  purposes, 
or  derived  some  profit  from  such  un- 
lawful use.  Blocker  v.  C,  153  Ky.  304, 
155    SW   723. 

703-30  P.  V.  Friend,  178  111.  App. 
95;  S.  V.  Leroy,  143  La.  186,  78  S  441; 
Thompson  v.  8.  (Okl.  Cr.),  184  P  467; 
Claunch  v.  8.  (Tex.  Cr.),  204  SW  436; 
Farrell  v.  8.,  64  Tex.  Cr.  200,  141  SW 
535. 

703-33  fa]  It  is  Immaterial  that 
an  Information  on  which  an  indict- 
ment was  founded  had  not  charged 
the  house  to  be  a  common  nuisance,  the, 
indictment  charging  the  offense  in  tho 
language  of  the  statute  "to  the  com- 
mon nuisance  and  disturbawe  of  the 
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neighborhood."  C.  v.  Haines,  55  Pa. 
Super.  359. 

704-37  Cabiness  v.  S.,  66  Tex.  Cr. 
409,  146  SW  934. 

[a]  Duplicity.  —  An  indictment  for 
kbeping  a  disorderly  house  is  not  duplic- 
itous  when  drawn  in  conformity  with 
Crim.  Proc.  Act,  §74.  S.  «.  Siciliano, 
85  N.  J.  L.  389,  91  A  988. 
706-48  S.  V.  Malloch,  269  Mo.  235, 
190  SW  266. 

[a]  Matters  of  defense  need  not  be 
negatived,  and  so  the  allegation  that 
he  had  not  immediately  proceeded  to 
prevent  the  keeping  of  same,  and  that 
he  had  not  given  the  county  attorney 
notice  that  such  house  was  kept  on 
his  premises  need  not  be  laid.  David- 
son V.  S.,  76  Tex.  Cr.  196,  173  SW 
1037. 

706^9    But    see    8.    v.    Flick     (Mo. 
App.),  198  SW  1134. 
706-51    Irvin   v.    S.    (Okl.    Cr.),    176 
P  83 

707-60  Irvin  v.  S.  (Okl.  Cr.),  176 
P  83 

707-63  S.  V.  MMUoeh,  269  Mo.  235, 
190  SW  266. 

707-64  Selowsky  v.  Superior  Court 
(Cal.),  181  P  652. 

708-68  Beputatlon  of  house  is  a 
question  of  fact  for  the  jury.  S.  v. 
Flynn,  175  la.  604,  155  NW  254. 
709-75  S.  V.  GillUand  (la.),  174 
NW  496;  Bowman  v.  S.,  73  Tex.  Cr. 
194,  164  SW  846. 

709-76  C.  V.  La  Pointe,  228  Mass. 
266,  117  NB  345. 

709-77  P.  V.  Claffy,  95  Misc.  400, 
160  NTS  760. 

710-78  [a]  Court  should  not  ex- 
press an  opinion.  Jones  v.  S.,  14  Ga. 
App.  811,  82  SE  470. 
710-80  S.  V.  Gardner,  174  la.  748, 
156  NW  747,  AnnCasl917D,  239,  LBA 
1916D,  767. 

711-85  [a]  Confusing  Instructions. 
Where  the  judge  after  defining  "lewd 
house"  added,  "it  is  sufficient  if  it  be 
proved  to  your  satisfaction  beyond  a 
reasonable  doubt,  that  fornication  and 
adultery  were  practised  in  such  house, ' ' 
such  addition  was  erroneous  because  it 
excluded  from  the  consideration  of  the 
jury  the  necessity  of  the  state  to  show 
defendant's  knowledge  of  such  prac- 
tises, and  might  have  confused  the  jury. 
Jones  V.  a.,  14  Ga.  App.  811,  82  SE 
47Q, 


DISTUBBIITO  PUBLIC  ASSEMBLY 
713-1     S.  !•.  Mancini,  91  Vt.  507,  101 
A  581. 

714-4  [a]  A  political  meeting  is 
within  the  statute.  P.  f.  Malone,  156 
App.  Div.  10,  141  NYS  149. 

[b]  Bellglous  worsliip. — (1)  "A  re- 
ligious meeting  is  an  assemblage  of 
people  met  for  the  purpose  of  per- 
forming acts  of  adoration  to  the  Su- 
preme Being,  or  to  perform  religious 
services  in  recognition  of  God  as  an 
object  of  worship,  love,  and  obedi- 
ence, it  matters  not  the  faith  with 
respect  to  the  Deity  entertained  by 
the  persons  so  assembled."  Cline  v. 
S.,  9  Okl.  Cr.  40,  130  P  510,  45  LEA 
(NS)  108.  (2)  If  a  congregation  is 
assembled  on  church  grounds  for  re- 
ligious worship,  the  statute  is  applic- 
able, although  the  disturbance  takes 
place  when  religious  services  are  not 
in  progress.  Ellis  v.  S.,  10  Ala.  App. 
252,  65  S  412. 

[c]  Performance  by  sleight  of  hand 
trickster  at  a  school  bouse  is  not  a 
meeting  within  the  statute  directed  at 
disturbances  of  schools  and  assem- 
blages of  persons  at  school  houses  for 
purposes  connected  with  the  exercises 
pertaining  to  a  school.  Harwell  v.  S., 
10  Ga.  App.  115,  72  SE  936. 

[d]  Public  dance.  —  S.  v.  Mancini, 
91  Vt,  507,  101  A  581. 

715-5  Freeman  v.  Belfer,  173  N.  C. 
581,  92  SE  486,  LRA1917E,  886. 

[a]  Purpose  and  intent  to  disturb  not 
necessary.  Ellis  v.  S.,  10  Ala.  App. 
252,  65  S  412. 

[b]  The  words  "maliciously  and  con- 
temptuously" refer  to  the  manner  of 
the  disturbance.  Walker  v.  S.,  103 
Ark.  336,  146  SW  862. 

[c]  "Disturbance  of  only  part  of 
congregation,  etc."  Erratum. — The  ci- 
tation S.  V.  Wright,  40  Ark.  410, 
should  be  41  Ark.  410,  48  AmRep  43. 
Disturbance  of  a  single  member  of  con- 
gregation is  sufficient.  Walker  v.  8., 
103  Ark.  336,  146  SW  862. 
716-11  [a]  At  what  specific 
church  the  offense  was  committed  need 
not  be  alleged.  Campbell  v.  S.,  4  Ala. 
App.  104,  58  S  125. 

724-43  [a]  Proof  that  the  disturb- 
ance occurred  on  the  church  grounds 
or  near  enough  to  disturb  the  congre- 
gation will  sustain  a  charge  that  a 
congregation  wag  disturl^Qd  «t  it  church 
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service.  Brown  v.  S.,  14  Ga.  App.  21, 
80  SE  26. 

725-48  [a]  As  to  whether  or  not  a 
congregation  of  persons  constitutes  a 
religious  meeting  assembled  for  re- 
ligious worship  is  always  a  question 
of  fact  for  the  jury.  Cline  v.  S.,  9 
Okl.  Cr.  40,  130  P  510,  45  LEA  (NS) 
108. 

725-51  Walker  v.  S.,  103  Ark.  336, 
146  SW  862. 

726-56  [a]  Immaterial  error. 
That  the  charge  used  the  words  "re- 
ligious purposes"  while  the  informa- 
tion alleged  "religious  worship"  is 
immaterial.  Laird  v.  S.,  69  Tex.  Cr. 
553,  155  SW  260. 

726-58  [a]  Defining  wilful.  — The 
court  in  his  charge  having  defined  the 
term  "wilful"  it  is  not  necessary  to 
give  a  special  charge  defining  the  word, 
nor  is  it  necessary  to  carry  the  defini- 
tion forward  in  each  paragraph  of  the 
charge  wherein  the  word  was  used. 
Haynes  v.  ,S.,  71  Tex.  Cr.  31,  159  SW 
1059. 


DIVORCE 
738-1     [a]     Action    for    divorce    is 
neither  ex   contractu    nor    ex    delicto 

though  partaking  of  the  features  of 
both,  and  is  controlled  by  the  nature 
of  the  particular  subject  to  which  it 
relates.  Cohen  v.  Cohen,  3  Boyce  (Del.) 
361,  84  A  122". 

738-4  Hodges  v.  Hodges,  22  N.  M. 
192,  159  P  1007. 

738-5  Emerson  v.  Emerson,  120  Md. 
584,  87  A  1033. 

739-11  Masure  v.  Masure,  171  111. 
App.  438;  Main  i;.  Main,  168  la.  353, 
150  NW  590;  Emerson  v.  Emerson,  120 
Md.  584,  87  A  1033;  Outlaw  v.  Out- 
law, 118  Md.  498,  84  A  383;  White  v. 
White,  154  App.  Div.  250,  138  NYS 
1082;  Gibson  v.  Gibson,  81  Misc.  508, 
143  NTS  37;  Cooke  v.  Cooke,  164 
N.  C.  272,  80  SE  178,  49  LEA  (NS) 
1034;  Gilbert  v.  Haywa,rd,  37  E.  I.  303, 
92  A  625;  Warren  v.  Warren,  36  E.  I. 
167,  89  A  651. 

739-12  Ei  parte  Helmert,  103  Ark. 
571,  147  SW  1143;  Gibson  v.  Gibson, 
81  Misc.  508,  143  NYS  37;  Crow  V. 
Crow  (E.  I.),  103  A  739;  Blankenship 
V.  Blankenship  (Va.),  lO'O  SE  538;  Ex 
parte  Grbio  (Wis.),  174  NW  546;  Mar- 
tin V.  Martin,  167  Wis.  255,  167  NW 
304, 


[a]  The  right  to  a,  divorce  is  limited 
to  the  causes  and  subject  to  the  re- 
quirements prescribed  by  statute. 
Worthington  v.  Dist.  Court,  37  Nev. 
212,  142  P  230,  LEA1916A,  696. 
739-13  Dunham  v.  Dunham,  162  111. 
589,  44  NE  841;  Masure  v.  Masure,  171 
111.  App.  438;  Cooke  v.  Cooke,  164 
N.  C.  272,  80  SE  178,  49  LEA  (NS) 
1034. 

739-18  Williamson  v.  Williamson, 
179  la.  489,  161  NW  482;  Chapman 
«?.  Chapman,  269  Mo.  663,  192  SW  448; 
Merritt  v.  Merritt,  40  Nev.  385,  160 
P  22,  164  P  644. 

739-19  Murray  ».  Murray  (Md.), 
107  A  550;  S.  v.  Grimm,  239  Mo.  340, 
143  SW  450;  Williams  v.  Williams,  101 
Neb.  369,  163  NW  147;  Gordon  v.  Gor- 
don, 88  N.  J.  Eq.  436,  103  A  31";  Pol- 
litzer  V.  Pollitzer,  178  App.  Div.  744, 
165  NYS  953;  Euge  v.  Euge,  97  Wash. 
51,  165  P  1063,  LEA1917F,  721. 

[a]  Superior  courts  have  original  and 
exclusive  jurisdiction.  Stone  v.  Duffy, 
219  Mass.  178,  106  NE  595. 

[b]  Circuit  courts  in  chancery  have  , 
no  common  law  jurisdiction  in  divorce 
proceedings.      Judson    v.    Judson,    171 
Mich.  185,  137  NW  103. 

740-21  Delbridge  v.  Sears,  179  la. 
526,  160  NW  218;  Aspinwall  v.  Aspin- 
wall,  40  Nev.  55,  160  P  253;  Aspinwall 
i;.  Aspinwall  (Nev.),  184  P  810. 
[aj  The  appearance  of  a  non-resident 
defendant  does  not  confer  jurisdiction 
of  a  suit  brought  by  a  plaintiff  not 
having  a  bona  fide  domieil  in  the  state. 
Worthington  v.  Dist.  Court,  37  Nev. 
212,  142  P  230,  LEA1916A,  696. 
740-23  Smedley  v.  8.,  95  Ohio  141, 
115  NE  1022. 

,740-24  Andrade  v.  Andrade,  14 
Ariz.  379,  128  P  813;  Sneed  v.  Sneed, 
14  Ariz.  17,  123  P  312;  Presson  V. 
Presson,  38  Nev.  203,  147  P  1081; 
Halpine  v.  Halpine,  62  Pa.  Super.  80; 
Mallette  v.  Scheerer,  164  Wis.  415,  160 
NW  182. 

740-26  Gildersleeve  v.  Gildersleeve, 
88  Conn.  689,  92  A  684;  Cohen  v. 
Cohen,  3  Boyce  (Del.)  361,  84  A  122, 
Harrison  v.  Harrison,  117  Md.  607,  84 
A  57;  Hanson  v.  Hanson,  78  N.  H.  560, 
103  A  307;  Wacker  v.  Wacker,  156 
App.  Div.  495,  139  NYS  78;  Butler  v. 
Butler,  134  NYS  108;  Connolly  v.  Con- 
nolly, 33  S.  D.  346,  146  NW  581; 
Miller  v.  Miller,  88  Vt.  134,  92  A  9. 
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740-27    [a]     A   bona   fide   resident 

(1)  though  not  a  citizen  of  the  state 
may  maintain  an  action  for  divorce. 
Cohen  v.  Cohen,  3  Boyce  (Del.)  361, 
84  A  122.  (2)  Plaintiff  need  not  ac- 
tually live  in  state  during  the  years 
preceding  filing  of  suit.  Miller  v. 
Miller,  88  Vt.  134,  92  A  9;  Turner  v. 
Turner,  87  Vt.  65,  88  A  3,  47  LEA 
(NS)  505. 

741-38  Vanness  t).  "Vanness,  128  Ark. 
543,  194  SW  498. 

741-29  Slattery  v.  Slattery,  87  N.  J. 
Eq.  673,  102  A  873. 

741-30  Dahne  v.  Superior  Court,  31 
Cal.  App.  664,  161  P  280;  Dowell  v. 
Dowell  (Del.),  103  A  17;  Howell  v. 
Herifl,  87  Kan.  389,  124  P  168;  Wink- 
ler V.  Winkler,  273  Mo.  60,  199  SW 
981;  MeConnell  v.  McConnell,  167  Mo. 
App.  680,  151  SW  175;  Shatney  v. 
Shafney,  76  N.  H.  391,  83  A  124;  Han- 
son V.  Hanson,  78  N.  H.  560,  103  A 
307;  Thompson  v.  Thompson  (N.  J. 
Bq.),  103  A  856;  Crow  v.  Crow  (R.  I.), 
103  A  739;  Schafer  v.  Eitehie,  49  Utah 
111,  162  P  618;  Blankenship  v.  Blank- 
enship  (Va.),  100  SE  538;  Yates  v. 
Yates,  115  Va.  678,  79  SB  1040. 
[a]  Plaintiff  may  biiog  action  either 
in  county  of  his  residence  or  residence 
of  wife,  or  where  she  may  be  sum- 
moned, but  in  any  ease  plaintiff  must 
have  been  an  actual  resident  in  good 
faith  for  one  year  before  filing  his 
petition.  Asling  v.  Asling,  88  Kan. 
331,  128  P  185. 

742-31  Doswell  v.  Doswell  (Del.), 
103  A  17;  Carey  v.  Carey,  5  Boyce 
(Del.)  53,  90  A  405;  Walker  v.  Walker, 
111  Me.  404,  89  A  373;  Pleming  v. 
Fleming,  36  Nev.  135,  134, P  445. 
742-33  Walker  v.  Walker,  111  Me. 
404,  89  A  373;  Slattery  v.  Slattery,  87 
N.  J.  Eq.  673,  102  A  873.  See  Carey 
V.  Carey,  5  Boyce  (Del.)  53,  90  A  405; 
Bethard  v.  Bethard,  5  Boyce  (Del.)  56, 
90  A  406. 

[a]    In  action  for  desertion. — Getz  v. 
Getz,  81  N.  J.  Eq.  465,  88  A  376. 
742-34    Fleming  v.  Fleming,  36  Nev. 
135,  134  P  445. 

743-37  [a]  Under  §2120,  Ky.  St., 
where  husband  and  wife  lived  within 
state  up  to  the  time  of  separation, 
when  wife  moved  to  New  York,  the 
court  where  husband  lived  had  juris- 
diction in  action  brought  by  him. 
Peterson  v.  Peterson,  156  Ky.  202,  160 


SW  952;  Miller  v.  Miller,  141  Ky.  681, 
133  SW  588. 

[b]  Court  has  no  jurisdiction  to  grant 
divorce  on  cross-complaint  of  non- 
resident.— Crow  V.  Crow  (E.  I.),  103  A 
739. 

743-38     Main   v.  Main,   180   la.   616, 
163  NW  364;  Tiedemann  v.  Tiedemann, 
36  Nev.  494,  137  P  824. 
743-39     Hanson  v.  Hanson,  78  N.  H. 
560,   103  A   307.     See   Yates  v.  Yates, 
115  Va.  678,  79  SE  1040. 
743-40     Perkins  v.  Perkins,  225  Mass. 
82,    113    NE     841,     LEA1917B,     1028; 
Lieht   V.   Licht,   150   NYS   643;     S.    v. 
Duncan   (S.  C),  96  SE  294. 
744-43    Presson  v.  Presson,  38  Nev. 
203,  147  P  1081. 

745-48  [a]  The  law  of  the  country 
of  domlcU  of  the  parties  governs  di- 
vorce as  well  as  every  other  incident 
of  marriage.  Kapigian  v.  Der  Minas- 
sian,  212  Mass.  412,  99  NE  264. 
745-51  Makahio  v.  Makahio,  22 
Haw.  425. 

746-53     Pitzpatrick     v.     Fitzpatrick, 
131  Tenn.  54,  173  SW  444. 
746-54    Miller  v.  Miller,  88  Vt.  134, 
92  A  9. 

746-55  Patch  v.  Patch,  86  Vt.  225, 
84  A  815. 

[a]  Separate  domiciles. — Where  hus- 
band and  wife  lived  in  different  coun- 
ties the  wife  may  maintain  suit  for 
divorce  and  alimony  in  the  county  of 
her  domicil  even  though  her  husband 
had  previously  been  granted  a  divorce 
in  another  county.  Auxier  v.  Auxier, 
155  Ky.  174,  159  SW  678,  mod.  151 
Ky.  504,  152  SW  573.  ^ 
746-56  Sneed  v.  Sneed,  14  Ariz.  17, 
123  P  312;  Kaufman  v.  Kaufman,  177 
App.  Ddv.  162,  163  NYS  "566;  Miller 
V.  Miller,  67  Or.  359,  136  P  15;  Miller 
V.  Miller,  88  Vt.  134,  92  A' 9. 
747-57  Brown  v.  Brown,  164  111. 
App.  589. 

[a]  Where  parties  are  living  apart 
imder  a  separation  agreement,  there 
can  be  no  matrimonial  domicil  estab- 
lished by  the  act  of  the  husband  alone, 
and  a  decree  of  divorce  obtained  by 
him  in  Nevada,  being  void,  cannot  be 
set  up  as  a  defense  in  an  action  to 
recover  money  for  support  under  sep- 
aration agreement.  Licht  v.  Licht,  88 
Misc.  107,  150  NYS  643. 
748-64  Eatclifle  v.  Eatcliffe,  135 
Minn.  307,  160  NW  778;  Mullen  v. 
Mullen,  135  Minn.  179,  160  NW  494. 
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[a]  §§1648  and  1649  R.  L.  Hawaii, 
pioviac  that  a  divorce  suit  can  be  tried 
only  in  the  circuit  iiThere  the  parties 
last  lived  'together  ai  man  and  wife, 
or  if  they  have  not  so  lived  together 
then  in  the  territory  in  the  circuit 
where  plaintiff  resides.  Martello  v. 
Martello,  19  Haw.  243. 
T48-65  Martello  v.  Martello,  19 
Haw.  243. 

748-60  Weyer  v.  Weyer  (Cal.  App.), 
18l:  P  776. 

749-6J»  Stnilie  v.  Smilie,  24  Cal. 
Api'.  420,  141  P  829  (where  change  of 
vpTiiie  was  denied  because  defendant 
failed  to  establish  residence) ;  Hockett 
f.  Hockett,  34  S.  D.  586,  149  NW  550. 
750-80  [a]  Oertlflcate  of  Insanity. 
An  averment  in  bill  that  defendant  had 
ofctaiued  "a  certificate  that  she  was 
crazy"  is  no  ground  for  dismissal  on 
ground  she  was  incapacitated  from  su- 
ing. Blanton  v.  Blanton,  191  Ala.  148, 
67  S  1000. 

751-86  Wright  v.  Wright  (Va.),  99 
SE  515. 

[a]  Against  committee.  —  Where  de- 
fendant had  been  adjudged  insane  and 
a  committee  appointed,  and  he  was 
never  adjudged  of  sound  mind  nor  his 
committee  discharged,  the  action  is 
properly  brought  against  him  and  his 
committee  even  though  he  may  be  of 
souiid  mind  when  action  is  'brought. 
Huston  V.  Huston's  Committee,  150  Ky. 
353,  150  SW  386. 

[b]  Any  ground,  committed  by  lun- 
atic before  insanity.  Steed  v.  Steed 
(irtah),  181  P  445. 

751-89  Trull  v.  Trull,  27  Colo.  App. 
109,  146  P  1079;  Robertson  v.  Robert- 
son, 178  Mo.  App.  478,  163  SW  266. 

[a]  But  in  an  action  to  racate  a  di- 
vorce decree  for  fraud,  brought  after 
death  of  party  guilty,  the  state  is  no 
longer  an  interested  party.  McElrath 
V.  McElrath,  120  Minn.  380,  139  NW 
708. 

[b]  To  prevent  fraud  or  collusion. 
(1)  The  only  purpose  for  which  the 
state  is  made  a  party  to  divorce  pro- 
ceedings is  to  prevent  fraud  or  collu- 
sion. Orr  V.  Orr,  75  Or.  137,  144  P 
753,  146  P  964.  (2)  "The  attorneys 
in  the  case  represent  the  respective 
parties — the  court  in  a  sense  represents 
the  state.  It  is  the  duty  of  the  court, 
representing  the  state,  in  accordance 
with  the  letter  and  policy  of  the  law, 
to  guard  strictly  against  fraud,  collus- 


ion, or  imposition  where  the  husband  or 
wife  seeks  to  dissolve  the  bonds  that 
bind  them  together."  Rehfuss  v.  Reh- 
fuss,  169  Cal.  86,  145  P  1020. 
752-98  Howatt  v.  Howatt,  158  App. 
Div.  28,  142  NTS  908. 
fa]  As  to  conclusiveness  of  judgmant 
on  co-respondent  where  he  was  served 
but  did  not  appear  and  defend.  See 
■Raymond  v.  Williston,  214  Fed.  525. 

[b]  Reason  for  bringing  In  co-respon- 
dent.— The  purpose  of  the  New  York 
statute  by  which  notice  may  be  given 
to  a  co-respondent  is  to  prevent  in- 
justice by  making  it  possible  to  have 
full  representation  in  the  case  of  per- 
sons concerned  or  to  obtain  sucH  evi- 
dence as  should  be  heard,  and  to  give 
the  co-respondent  standing  in  court  to 
defend  himself.  Raymond  v.  Willis- 
ton,  213  Fed.  525. 

[c]  In  Kansas  a  co-respondent  cannot 
intervene.  Howell  v.  Heriff,  87  Kan. 
389,  124  P  168. 

752-3  [a]  Discovery.  —  Where  the 
alleged  adultery  and  plaintiff's  resi- 
dence are  denied  any  inquiry  as  to  his 
property  or  income  are  improper  until 
such  issues  have  been  established 
against  him;  "Van  Valkenburgh  v.  Van 
Valkenburgh,  149  App.  Div.  482,  133 
NTS  942;  Reynolds  v.  Reynolds,  81 
Misc.  362,  142  NYS  1.  , 
753-11  [a]  Manner  of  service. — ^De- 
fendant must  be  either  served  person- 
ally within  state  or  by  service  by  pub- 
lication. Henry  ».  Henry,  79  N.  J. 
Eq.  493,  82  A  47,  aff.  81  N.  J.  Eq.  512, 
86  A  1102. 

753-15      Mallette    v.    Scheerer,    164 
Wis.  415,  160  NW  182. 
753-16      Masure   v.   Masure,   171   HI. 
App.   438. 

[a]  Service  under  defective  pleadiilg. 
Service  made  personally  even  though ' 
issued  under  a  defective  pleading  is 
sufficient  to  confer  jurisdiction  where 
the  defect  in  the  pleading  was  amend- 
able. Fitzpatrick  v.  Fitzpatrick,  131 
Tenn.  54,  173  SW  444. 
754-20  Swearingen  v.  Swearingen 
(Tex.  Civ.),  193  SW  442. 
754-22  [a]  In  Hawaii,  in  order  to 
obtain  jurisdiction  when  personal  no- 
tice is  served  without  the  territory  the 
defendant  must  be  notified  of  a  day 
to  appear.  It  is  not  sufficient  to  serve 
him  with  the  usual  form  of  summons 
used  for  service  within  the  territory.' 
Zeave  v.  Zeave,  17  Haw.  463. 
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754-24  Doswell  v.  Doswell  (Del.), 
103  A  17;  Paynton  v.  Paynton,  194 
Mieh.  504,  160  NW  837. '  See  6  Stand- 
ABD  Pboc.  826. 

754-25  Bauer  «.  Brown,  129  Ark. 
125,  194  SW  1025;  Allen  v.  Allen,  126 
Ark.  164,  189  SW  841;  Taylor  v.  Tay- 
lor, 64  Fla.  521,  60  S  116;  Roberts  v. 
Eoberts,  135  Minn.  397,  161  NW  148, 
LRA  1917C,  1140;  Williams  v.  Wil- 
liams, 101  Neb.  369,  163  NW  147; 
Peeling  v.  Peeling,  161  NYS  963. 
755-27  [a]  Where  defendant  Is  a 
nou-resident.  De  la  Montanya  v.  De 
la  Montanya,  112  Cal.  101,  44  P  345, 
53  AmSt  165,  32  LEA  82;  Shillock  v. 
Shillock,  24  Cal.  App.  191,  140  P  954. 
755-31  Dallas  v.  Luster,  27  N.  D. 
450,  147  NW  95. 

755-32  Lima  v.  Lima,  26  Cal.  App. 
1,  147  P  233;  Griffith  v.  Griffith  (Del.), 
ID'S  A  209;  Masure  v.  Masure,  171  111. 
App.  438;  Kunzi  ».  Hickman,  243  Mo. 
103,  147  SW  1002;  Dallas  v.  Luster, 
27  N.  D.  450,  147  NW  95. 
755-35  [a]  Full  compliance  with 
the  order  of  substituted  service  is 
necessary,  otherwise  the  court  does  not 
obtain  jurisdiction.  Miller  v.  Miller, 
37  Nev.  257,  142  P  218. 
755-36  Perweiler  v.  Perweiler,  160 
NYS  785. 

756-42  Belknap  v.  Belknap,  154  la. 
213,  134  NW  734. 

756-45  Lima  v.  Lima,  26  Cal.  App. 
1,  147  P  233. 

757-46  Peeling  v.  Peeling,  161  NYS 
963. 

[a]  Where  no  time  is  stated  within 
which  an  order  of  publication  must  be 
made  after  affidavit  on  which  same  is 
based  is  sworn  to  and  filed,  it  must  be 
made  within  a  reasonable  time,  and  if 
not  the  order  is  void.  Atkinson  v.  At- 
kinson, 43  Utah  53,  134  P  595. 

[b]  Grounds  of  action,  incorrectly 
stated. — Where  the  notice  of  the  order 
for  publication  stated  the  ground  of 
suit  was  to  obtain  an  absolute  divorce 
for  desertion  and  the  fact  was  the  suit 
was  brought  for  adultery,  it  was  held 
that  notice  of  the  order  had  not  been 
published  as  required  by  the  statute. 
Scott  V.  Scott  (N.  J.  Eq.),  85  A  1022. 
758-49  Bibelhausen  v.  Bibelhausen, 
159  Wis.  365,  150  NW  516. 

758-50  [a]  That  notices  do  not 
run  In  name  of  state  does  not  affect 
the  validity   of  the   divorce   obtained 


on  such  publication.  Gordon  v.  Munn, 
87  Kan.  624,  125  P  1. 
758-51  [a]  Where  summons  is 
served  personally  outside  the  state,  it 
is  not  a  prerequisite  that  there  should 
be  either  the  return  of  the  sheriff  or 
affidavit  of  plaintiff,  required  under 
E.  L.  1^05,  §4111.  Bundermann  v. 
Bundermann,  117  Minn.  366,  135  NW 
998. 

758-55  Austin  v.  Austin,  173  Mich. 
47,  138  NW  237,  AnnCas  1914D,  749. 
[a]  Appearance  of  non-resident  de- 
fendant does  not  confer  jurisdiction 
where  plaintiff  did  not  have  a  bona 
fide  domicil  in  the  state.  Worthington 
V.  District  Court,  37  Nev.  212,  142  P 
230,  LEA  1916A,  696. 
758-56  Richardson  v.  King,  157  la. 
287,   135   NW   640. 

759-58  See  Dallas  v.  Luster,  27  N. 
D.  450,  147  NW  95,  as  to  effect  of 
general  appearance, 
[a]  "A  court  in  another  state  cannot 
adjudge  to  be  dissolved  and  at  an  end 
the  matrimonial  relation  of  a  citizen 
of  this  state  domiciled  and  actually 
abiding  here  throughout  the  pendency 
of  the  judicial  proceeding  there,  with- 
out a  voluntary  appearance  therein, 
and  with  no  actual  notice  to  him 
thereof,  and  without  personal  service 
of  process  on  him  in  that  state."  P.  v. 
Baker,  76  N.  Y.  82,  32  AmEep  274; 
Sterry  v.  Sterry,  79  Misc.  355,  140 
NYS  716. 

759-60  Henry  v.  Henry,  79  N.  J.  Eq. 
493,  82  A  47,  aff.  81  N.  J.  Eq.  512,  86 
A  1102. 

759-61  Shepherd  v.  Shepherd,  174 
Ky.  615,  192  SW  658. 
759-64  Eobertson  v.  Robertson,  270 
Mo.  137,  192  SW  988>;  Gilsey  u.  Gilsey, 
195  Mo.  App.  407,  193  SW  858;  Hill 
V.  Hill  (Tex.  Civ.),  193  SW  726;  Bloch 
V.  Bloch  (Tex.  Civ.),  190  SW  528. 
759-65  Wright  v.  Wright  (Ala.),  76 
S  431;  Miller  v.  Miller,  55  Ind.  App. 
644,  104  NE  588;  Aspinwall  v.  Aspin- 
wall  (Nov.),  184  P  810;  Holton  v.  Holr 
ton,  64  Or.  290,  129  P  532. 
759-66  Main  v.  Main,  180  la.  616, 
163  NW  364;  Amerland  v.  Amerland, 
188  Mo.  App.  50,  173  SW  104;  Aspin- 
wall V.  Aspinwall,  40  Nev.  55,  160  P 
253;  Merritt  v.  Merritt,  40  Nev.  385, 
160  P  22,  164  P  644;  Holton  v.  Holton, 
64  Or.  290,  129  P  532;  Hunt  v.  Hunt 
(Tex.  Civ.),  196  SW  967;  Blankenship 
V.  Blankenship   (Va.),  100  SE  538. 
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[a]  Following  language  of  statute. 
There  will  be  no  uncertainty  if  the 
conditions  of  residence  are  alleged  in 
the  language  of  the  statute.  Sindow- 
sTti  V.  Sindowski,  2  Boyce  (Del.)  547, 
84  A  805, 

760-68  Holton  i).  Holton,  64  Or. 
290,   129   P   532. 

[a]  Not  jurisdictional  but  an  irreg- 
ularity. Gtelwickfe  v.  Gelwicks,  160  la. 
675,  142  NW  409. 

760-70  Canavan  v.  Canavan,  17  N. 
M.  503,  131  P  493. 

761-72  \[a]  Presumption  as  to  le- 
gality of  marriage. — Where  marriage 
is  alleged  the  court  will  presume  the 
marriage  was  lawful.  Etheridge  v. 
Etheridge',  120  Md.  11,  87  A  497. 
761-77  Bishop  v.  Bishop,  155  Ky. 
679,  160  SW  176. 

761-80  Eebstock  v.  Eebstoek,  144 
NTS  289. 

761-81  Sindowski  v.  Sindowski,  2 
Boyce  (Del.)  547,  84  A  805. 
[a]  If  language  of  the  statute  is  fol- 
lowed, it  will  sufBce.  Etheridge  v. 
Etheridge,  120  Md.  11,  87  A  497. 
763-89  White  v.  White,  121  Va.  244, 
92  SB  811. 

763-93  See  Purthmann  v.  Furth- 
mann,  155  App.  Div.  202,  139  NYS 
1055. 

764-10  Zeigler  v.  Zeigler  (Ga.),  101 
SE  183;  MeAUister  v.  McAllister,  37 
Nov.  92,  139  P  781;  Harvey  v.  Harvey, 
175  NYS  177;  Claunch  v.  Claunch 
(Tex.  Civ.),  203  SW  930;  Bloch  v. 
Bloeh  (Tex.  Civ.),  190  SW  528.  See 
Deusenberry  v.  Deusenberry  (W.  Va.), 
95  SE  665. 

[a]  That  the  performance  of  marital 
duties  are  thereby  rendered  impracti- 
cal must  be  alleged.  Taylor  v.  Taylor, 
63  Fla.  659,  58  S  238. 

[b]  An  allegation  that  after  the  hus- 
band bad  given  his  wife  all  of  his 
property  she  ordered  him  to  leave  and 
care  for  himself  charges  extreme 
cruelty.  Benore  v.  Benore,  198  Mich. 
113,  164  MW  468. 

764-11  [a]  Suf&cient  on  general  de- 
murrer. Pierce  v.  Piece,  145  Ga.  886, 
89  SE  1045. 

765-14  [a]  Allegations  too  general. 
Where  after  certain  cruel  acts  were 
specifically  alleged,  there  was  an  addi- 
tional allegation  "of  many  other  ex- 
cesses, outrages  and  cruel  treatment," 
such  allegation  was  too  general  to  put 
defendant   on   notice   of  what   he  was 


called  upon  to   answer.     Fitzgerald  v. 
Fitzgerald   (Tex.  Civ.),  168  SW  452. 
765-15      Wirth   v.    Wirth,    184   App. 
Div.  643,  172  NYS  309. 
765-16     Maloof  v.  Maloof,  175   Oal. 
571,    166    P    330;    ClauncJh    v.    Claunch 
(Tex.  Civ.),  203  SW  930. 
765-18    Brandt  v.  Brandt  (Cal.),  174 
P  55. 

[a]  Complaint  held  insu^denD. 
Benson  v.  Benson,  45  Utah  514,  146  P 
564. 

765-19  [a]  The  element  of  wrong- 
fulness must  appear  in  the  complaint, 
but  need  not  be  charged  in  the  words 
of  the  statute.  Nelson  v.  Nelson,  18 
Cal.  App.  602,  123  P  1099. 
765-23  Wright  «.  Wright  (Ala.),  76 
S  431. 

766-24  Ingraham  v.  Ingraham  (Cal. 
App.),  181  P  234. 

[a]  Sufficient  to  allege  desertion  In 
language  of  statute,  coupled  with  a 
statement  that  husband  without  cause 
left  wife  penniless  and  continued  away 
from  her  for  the  statutory  period  with- 
out contributing  at  all  to  hei  support. 
Fielding  v.  Fielding,  67  Fla.  143,  64 
S  546. 

766-25  McCauley  v.  McOauley,  88 
N.  J.  Eq.  392,  103  A  20. 
[a]  Separation  and  desertion  are  not 
synonymous.  There  may  be  separation 
without  desertion  and  vice  versa.  Tip- 
ton V.  Tipton,  169  la.  182,  151  N.  W. 
90. 

766-28  [a]  Intent  to  desert  must 
appear.  See  Tipton  v.  Tipton,  169  la. 
182,  151  NW  90. 

766-31  Wallace  v.  Wallace,  171  Ky. 
192,  188  SW  331. 

767-32      Wallace    e.    Wallace     (Mo. 
App.),  194  SW  523. 
768-37     Kinkaid  v.  Kinkaid,  256  111. 
548,    100    NE    217,    rev.    168    111    App. 
333. 

768-39  Kinkaid  v.  Kinkaid,  256  111. 
548,  100  NE  217,  rev.  168  111  App. 
333. 

768-40  Krzepicki  v.  Krzepicki,  167 
Cal.  449,  140  P  13. 

769-43e     See     Simpson    v.    Simpson, 
21  Cal.  App.  150,  131  P  99. 
769-43g     Weyer     v.      Weye;r      (Cal 
App.),  182  P  776. 

769-43n  Weyer  v.  Weyer  (Cal.  App.), 
182  P  776. 

770-44    [a]    Action  for  cruelty  need 
not  be  negatived.     Harvey  v.  Harvey,  . 
175  NYS  177. 
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770-51  Smith  v.  Smith,  181  Ky.  55, 
203  SW  884. 

771-57     [a]    Where    alternative    or 
inconsistent    relief    is    sought,    bill    is 
not  multifarious  if  same  arise  out   of 
same    subject    matter.     Barrington    c, 
Harrington   (Ala.),  77  S  711. 
772-59      Gilaey   v.    Gilsey,     195    Mo. 
App.  407,  193  SW  858. 
772-64     Bancroft     v.     Bancroft,     4 
Boyce  (Del.)  9,  85  A  561. 
772-66      Chisholm    v.    Chisholm,    114 
Miss.  332.  75  S  125. 
773-69     Cole  v.  Cole,  193  Mich.  655, 
160  NW  418. 

773-74  [a]  Doctrine  of  condona- 
tion applies  to  cases  of  cruelty.  Bing- 
ham V.  Bingham  (Tex.  Civ.),  149  SW 
214. 

773-75  Hart!  v.  Hartl,  155  la.  329, 
135  NW  1007;  Dimmitt  v.  Dimmitt, 
187  Mo.  App.  94,  150  SW  1107;  Mc- 
Namara  v.  MeNamara,  93  Neb.  190,  139 
NW  1045;  Penn  v.  Penn,  37  Okl.  650, 
133  P  207;  Estee  v.  Estee,  34  Okl.  305, 
125  P  455;  Murehison  v.  Murchison 
(Tex.  Civ.),  171  SW  790;  White  v. 
White,  121  Va.  244,  92  SE  811. 
774-77  See  Neeley  v.  Neeley  (Cal.), 
176  P  163. 

775-84  See  Farwell  v.  Farwell,  47 
Mont.  674,  133  P  958. 
775-85  Benedioto  v.  De  la  Bama,  3 
Phil.  Isl.  34.  See  Weiss  v.  Weiss,  174 
Mich.  431,  140  NW  587. 
775-86  See  Seibert  v.  Seibert  (N.  J. 
Eq.),  83  A  230. 

[a]  Cruelty  as  a  defense  to  adultery 
is  not  good.  Bancroft  v.  Bancroft,  4 
Boyce  (Del.)  9,  85  A  561. 
775-90  [a]  The  answer  should  set 
forth  the  matter  of  defense  with  the 
same  particularity  as  required  of  the 
complaint.  Bancroft  v.  Bancroft,  4 
Boyce  (Del.)  9,  85  A  561. 
775-91  Walker  v.  Walker  (Vt.),  104 
A  828. 

777-10  Danforth  v.  Danforth,  40 
Nev.  435,  166  P  927;  Wendling  v. 
Wendling,  134  NTS  55. 
778-14  [a]  Plea  necessary.  —  The 
defense  of  bar  by  former  action  must 
be  made  by  plea  and  not  by  motion. 
Jordan  v.  Jordan,  175  Ala.  640,  57  8 
436. 

778-17  [a]  The  pendency  of  a  suit 
for  separation  is  no  bar  to  a  suit  for 
divorce,  the  actions  being  on  different 
grounds  for  diflferent  relief.  Hall  v. 
l»n,  150  App.  Div.  688,  135  NTS  741. 


778-18  Cook  V.  Cook,  159  N.  C.  46, 
74  SE  639,  AnnCasl914A,  1253,  40  L 
EA(NS)    83. 

778-21  Flaxel  v.  Flaxel,  101  Neb. 
799,  165  NW  159. 

779-27  Bancroft  v.  Bancroft,  4 
Boyce  (Del.)  9,  85  A  561. 
779-29  [a]  Voluntary  separation 
does  not  amount  to  desertion  nor  can 
desertion  be  inferred  from  the  mere 
fact  that  the  parties  do  not  live  to- 
gether. Freeman  «.  Freeman,  82  N.  J. 
Eq.  360,  88  A  1071,  49  LEA(NS)  1042. 
779-30  See  Epley  v.  Bpley,  83  N.  J. 
Eq.  214,  89  A  1028. 

779-32  Gordon  v.  Gordon,  77  N.  H. 
597,  92  A  546;  Egidi  v.  Egidi,  37  E.  I. 
481,  93  A  908.  See  Goeldner  v.  Goeld- 
ner,  158  la.  415,  139  NW  889. 
[a]  Condonation  by  continued  cohab- 
itation.— Where  condition  of  condona- 
tion is  afterward  broken  by  renewed 
acts  the  petition  for  divorce  is  not 
abated,  but  plaintiff  could  obtain  her 
decree.  Egidi  v.  Egidi,  37  E.  I.  481, 
93  A  908. 

779-33  Pittis  v.  Pittis,  82  N.  J.  Eq. 
635,  89  A  749. 

779-34  Longbotham  v.  Longbotham, 
119  Minn.  139,  137  NW  387.  See  Wol- 
eott  17.  Wolcott,  14  O.  C.  C.  (N.  S.) 
437. 

[a]  Insanity  and  irresponsibility  may 
be  a  defense  though  not  specially 
pleaded.  Bethel  v.  Bethel,  181  Mo. 
App.  601,  164  SW  682. 
780-44  Walker  v.  Walker  (Vt.),  104 
A  828. 

[a]  Pleading  adultery  in  reply. — In 
an  action  for  desertion  where  a  coun- 
terclaim was  interposed  alleging  aban- 
donment, the  husband's  adultery  may 
be  pleaded  in  reply.  Brownrigg  v. 
Browiyrigg,  80  Misc.  108,  140  NTS  778, 
aflE.  156  App.  Div.  913,  141  NTS  1111. 
780-63  Johnson  r.  Johnson,  183  Ky. 
421,  209  SW  385;  Priedrich  r.  Fried- 
rich,  230  Mass.  59,  119  NE  449;  Drake 
V.  Drake,  87  N.  J.  Eq.  385,  100  A  1070, 
103  A  673;  Cook  «.  Cook,  159  N.  C.  46^ 
74  SB  639,AnnCasl914A,  1253,  40  LEA 
(N8)  83;  Pardo  v.  Pardo,  21  P.  E. 
184. 

[a]    Separate  maintenance.    Larson  v. 
Larson  (Wash.),  179  P  841. 
781-65    Pardo  v.  Pardo,  21  P.  E.  184. 
781-67     Tent  v.  Tent,  175  Ky.  15S, 
193  SW  1039, 
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781-71     Levey  v.  Lerey,  148  N.  T. 

S.  417;  Croueh  v.  Crouch,  78  W.  Va. 
70S,  90  SE  235., 

[a]  But  in  Davis,  v.  Davis,  150  N.  Y. 
S.  636,  the  court  said:  "While  it  is 
true  that  defendant  in  an  action  for 
divorce  may  interpose  any  counterclaim 
which  he  or  she  may  have  for  divorce 
in  the  same  suit,  it  is  not  obligatory 
upon  the  defendant  to  do  this;  but 
he  or  she  may  maintain  a  separate 
action  against  the  other  party  for  di- 
vorce. ' ' 

782-72  Friedrieh  v.  Friedrich,  230 
Mass.  59,  119  NE  449;  Shatney  v.  Shat- 
ney,  76  N.  H.  391,  83  A  124. 
[a]  Requisite  residence  of  plaintiff. 
Oross-oomplainant  is  not  entitled  to  af- 
firmative relief  unless  proof  is  offered 
that  plaintiff  has  resided  in  jurisdiction 
for  the  requisite  period.  Coleman  v. 
Coleman,  23  Cal.  App.  423,  138  P  362. 
782-74  [a]  Sufficiency  of  prayer. 
See  Johnson  v.  Johnson,  183  Ky.  421, 
209  SW  385. 

782-75  [a]  Amendment  to  conform 
to  the  proofs  allowable.  Eea  v.  Bea, 
174  Mo.  App.  715,  161  SW  278. 
[b1  Bill  may  be  amended  any  time 
before  final  decree.  Barrington  v.  Bar- 
rington  (Ala.),  77  S  711. 
782-76  Wilber  v.  Wilber  (N.  J.  Eq.), 
105  A  864. 

782-77  See  Hall  v.  Hall,  172  Mich. 
210,  137  NW  536. 

783-78  Eogers  v.  Eogers,  57  Colo. 
132,  140  P  193;  Longbotham  v.  Long- 
botham,  119  Minn.  139,  137  NW  387 
(where  it  was  held  there  was  no  abuse 
of  discretion  in  refusing  an  amend- 
ment); Jackson  v.  Jackson,  49  Pa. 
Super.  18. 

[a]  Befusal  to  allow  third  amended 
plea  three  years  after  first  petition, 
when  party  knew  facts  all  the  time  is 
not  an  abuse  of  discretion.  Lake  v. 
Winslow,  36  Okl.  679,  129  P  863. 
783-81  [a]  Annulment  to  divorce. 
(1)  Amendment  of  petition  for  annul- 
ment of  marriage  to  divorce  allowable. 
Jester  v.  Jester,  4  Boyee  (Del.)  542,  90 
A  82.  (2)  A  divorce  complaint  may 
be  amended  so  as  to  seek  an  annul- 
ment of  the  marriage.  Sortore  v.  Sor- 
tore,  70  Wash.  410,  126  P  915. 
783-82  Zachary  v.  Zachary,  141  Qa. 
404,  81  SE  120;  Penn  v.  Penn,-37  Okl. 
650,  133  P  207. 

783-84  Penn  v.  Penn,  87  Okl.  650, 
133  P  207. 


784-90      [a]      An   ez   parte   supplA- 

mental  cross-complaint  may  be  strick- 
en on  motion.  Rogers  v.  Bogers,  57 
Colo.  132,  140  P  193. 
784-91  [a]  Adultery  committed  af- 
ter issue  joined,  not  permissible.  Ames 
V.  Ames,  178  NTS  177. 
784-93  Hartman  v.  Hartman  (Tex. 
Civ.),  190  SW  846. 

784-98  Miller  v.  Miller,  65  Ind.  App. 
644,  104  NE  588;  Grant  v.  Grant,  159 
N.  C.  528,  75  SE  734;  Johnson  v.  John- 
son, 142  N.  C.  462,  55  SE  341. 

[a]  Verification  is  not  jurisdlctionaj. 
Bichardson  v.  King,  157  la.  287,  135 
NW  640;  MeCraney  v.  MeCraney,  5 
la.  232,  254,  68  AmDee  702. 

Y85-1  [a]  Following  the  statutes. 
A  verification  substantially  complying 
with  the  statute  is  sufScient.  Grant  v. 
Grant,  159  N.  C.  528,  75  SB  734. 

[b]  Partly  on  personal  knowledge. 
(1)  A  bill  cannot  be  verified  partly  on 
personal  knowledge  and  partly  on  in- 
formation and  belief.  Knol  v.  Knol, 
171  111.  App.  412.  (2)  Contra,  Stevens 
V.  Stevens,  170  Mo.  App.  322,  156  SW 
68,  where  such  verification  was  held 
a  substantial  compliance  with  the  stat- 
ute. 

785-4     [a]     ReTerificatlon  not  neces- 
sary  to   an  amendment   made   to   con- 
form to  the  proofs.     Bea  v.  Kea,  174 
Mo.  App.  715,  161  SW  278. 
785-7     Robertson   v.    Bobertson,    178 
Mo.  App.  478,  163  SW  266. 
785-8      Bobertson    v.    Bobertson,    178 
Mo.  App.  478,  163  SW  266. 
786-10    Furthmann  v.  Furthmann,  155 
App.  Div.  202,  139  NYS  1055;  Gruber 
V.    Gruber,    167    NYS     42;     Yauck     v. 
Yauck,  161  NYS  413. 
786-12     Geimer  v.  Geimer,  161  NYS 
415. 

786-13  Livingston  v.  Livingston, 
179  NYS  369. 

787-20  [a]  Court  not  bound  by  is- 
sues raised. — The  court  may  as  the 
representative  of  the  interests  of  the 
public  make  material  inquiries  bear- 
ing on  those  interests  irrespective  of 
the  issues  raised  by  the  pleadings. 
Newman  v.  Newman,  211  Mass.  508, 
98  NE  507. 

787-22  Mullen  v.  Mullen  (Mo.  App.), 
195  SW  544. 

788-23  [a]  Trial  must  be  before  the 
court  (1)  and  not  before  master,  ref- 
eree, or  other  delegated  representative, 
and  a   commission   to   take   testimony 
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of  a  non-resident  witness  may  be  is- 
sued. Bancroft  v.  Bancroft,  4  Boyee 
(Del.)  9,  85  A  561.  (2)  Court  cannot 
on  its  own  motion  appoint  a  referee 
to  hear  and  determine  issues  on  a  sup- 
plemental complaint  unless  agreed  to 
by  parties.  Archuleta  v.  Archuleta,  52 
Colo.  601,  123  P  821. 
789-40  Antonata  v.  Antonata,  85 
Conn.  390,  82  A  967. 
789-50  Burt  v.  Burt,  145  Ga.  865, 
90  SE  73;  Hill  v.  Hill  (Tex.  Civ.), 
193  SW  726. 

[a]     As  affecting   review  on   appeal. 

"The  right  of  a  trial  by  jury,  as  en- 
joyed prior  to  the  adoption  of  the 
constitution,  is  subject  to  the  power 
of  a  court  of  review  to  reverse  a  judg- 
ment for  the  plaintiff  without  remand- 
ing the  cause  in  eases  where  it  clearly 
appears,  as  a  question  of  law,  that  in 
the  end  there  can  be  no  recovery  which 
could  be  permitted  to  stand."  Kin- 
kaid  V.  Kinkaid,  256  111.  548,  100  NE 
217,  rev.  168  111.  App.  333. 
790-51  Maloof  v.  Maloof,  175  Cal. 
571,  166  P  330. 

790-52  [a]  Hearing  on  original  and 
cross-bilL — The  issues  on  both  the  orig- 
inal and  cross-bill  may  be  submitted 
to  the  same  jury  even  though  the  find- 
ings of  jury  on  former  have  same  ef- 
fect as  a  verdict  at  law  while  the  find- 
ings on  cross-bill  are  merely  advisory. 
Williford  v.  Williforl,  162  111.  App.  24. 
790-56  Halgren  v.  Halgren,  160  ApP- 
Div.  477,  145  NYS  987;  Wise  v.  Wise, 
159  App.  Div.  575,  144  NYS  649;  Moot 
V.  Moot,  86  Misc.  495,  149  NYS  302. 
790-57  [a]  Waiver  under  rules  of 
court.— Moot  V.  Moot,  86  Misc.  495,  149 
NYS  302. 

790-58  Maloof  v.  Maloof,  175  Cal. 
571,  166  P  330. 

790-59  [a]  Instructions  as  to  ali- 
mony.—-Court  must  instruct  on  the  law 
applicable  to  permanent  alimony  in 
some  cases.  Zaehary  v.  Zachary,  141 
6a.  404,  81  SE  120. 

790-60  Burt  v.  Burt,  145  Ga.  865, 
90  SE  73. 

791-61     De   Fierros   v.    De    Fierros 
(Tex.  Civ.),  154  SW  1067. 
791-63     De    Fierros   v.     De     Fierros 
(Tex.  Civ.),  154  SE   1067. 
791-64     Jackson  v.  Jackson,  49   Pa. 
Super.  18. 

792-70  McCaleb  v.  McCaleb,  32  Cal. 
App.  648,  163  P  1045;  Yates  v.  Yates, 
211  N.  Y.  163,  105  NE  195,  rev.  147 


App.  Div.  915,  131  NYS  1086;  Walker 
V.  Walker  (E.  I.),  86  A  894;  Schultz 
V.  Schultz,  71  Wash.  327,  128  P  660. 
[a]  A  new  trial  may  be  ordered  when 
the  firsl  trial  resulted  in  favor  of  the 
defendant,  and  a  second  trial  resulting 
in  favor  of  the  plaintiff  was  reversed. 
Kinkaid  v.  Kinkaid,  2o6  111.  548,  100 
NE  217,  rev.  168  111.  App.  333. 
792-76  Clayton  v.  Clayton,  71  W. 
Va.  656,  77  SE  137. 

792-78  Vaughn  v.  Vaughn,  197  111. 
App.  611;  Bishop  v.  Bishop,  82  Misc. 
676,  144  NYS  143. 

[a]  Biglit  of  dismissal  as  affected  by 
lien  of  attorneys  for  fees  and  suit 
money.  Yoder  v.  Yoder  (Wash.),  178 
P  474. 

792-80  Eisenbach  v.  Eisenbach,  176 
Mich.  354,  142  NW  345. 
793-81  Peleaumoku  v.  Makaneole,  19 
Haw.  68  (because  of  collusion);  Hub- 
ner  v.  Hubner,  67  Or.  557,  136  P  667, 
for  want  of  jurisdiction  over  parties. 
793-84  [a]  No  ground  for  dismissal 
that    previous    suits   on    same    grounds 

had  been  dismissed  for  failure  to  pro- 
secute. Jordan  v.  Jordan,  184  Ala.  408, 
63  S  1024. 

793-85  Gressman  v.  Grossman,  14S 
NYS  819. 

793-88  Friedrieh  v.  Friedrich,  230 
Mass.  59,  119  NE  449. 
794-8gi  Anderson  v.  Anderson,  97 
Wash.  202,  166  P  60. 
794-91  Lewis  v.  Lewis,  167  Cal.  732, 
141  P  367,  52  LEA(NS)  675;  Lowman 
V.  Lowman,  165  Cal.  352,  132  P  439; 
Spitznaugle  v.  Spitznaugle,  87  Kan. 
408,  124  P  162;  Allfree  v.  Allfree,  175 
Mo.  App.  344,  162  SW  650;  PoUitzer  v. 
Pollitzer,  178  App.  Div.  744,  165  NYS 
953. 

794-92  [a]  A  dlTorce  may  be  de- 
nied where  complainant  is  not  blame- 
less though  the  evidence  disclose  statu- 
tory grounds.  Lyon  v.  Lyon,  39  Okl. 
Ill,  134  P  650. 

794-93  Peyton  v.  Peyton,  97  Neb. 
663,  151  NW  150. 

795-99  See  Mallory  v.  Mallory,  160 
111.  App.  417. 

795-3  Ex  parte  Nelson,  253  Mo.  627, 
162  SW  167;  Crawford  v.  Crawford, 
54  Pa.  Super.  304. 

795-5      Waterhouse    v.    Waterhouse, 
225  Mass.  228,  114  NE  283;  O'Neill  V. 
O'Neill,  163  NYS  250. 
795-6     Olson  v.  Superior  Court,  175 
Cal.. 250,  165  P  706. 
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705-7  Phillips  v.  Phillips,  173  Ky. 
60S,  191  8W  482. 

796-13  Shurman  v.  Shurman,  148  N 
YS  947. 

796-14  Brown  V.  Brown,  170  Cal. 
1,  147  P  1168;  In  re  Seller's  Est.,  164 
Cal.  181,  ;28  P  334;  In  re  Dargie's 
Est.,  162  Cal.  51,  121  P  320;  Matter 
of  Crandall,  196  N.  Y.  127,  89  NE 
578,  17  AnnCas  874,  134  AmSt  830; 
Post,  V.  Poss,  164  App.  Div.  213,  149 
NYS  587. 

[a]  For  a  discussion,  as  to  the  effect 
of  judgment  dhiring  the  waiting  period 
under  §2374,  St.,  1911,  see  Rogers  v. 
HoUister,  156  Wis.  517,  146  NW  488. 
796-15  Bishop  v.  Bishop,  82  Misc. 
676,  144  NYS  143;  Ousey  v.  Ousey,  1 
Law  Eep.,  Prob.  Div.  56. 
797-22  Dunham  v.  Dunham,  82  N. 
J.  Bq.  395,  89  A  281. 
797-27  [a]  A  decree  may  be  condi- 
tional in  order  to  work  out  the  equities 
of  the  parties.  Doolittle  v.  Doolittle, 
166  la.  625,  147  NW  893. 
797-28  [a]  Ifames  of  parties. 
Where  the  original  notices  named  the 
parties  as  Lother,  and  the  petition 
named  them  as  Lather,  whereas  their 
real  names  were  Luther,  and  the  final 
decree  properly  named  the  parties  it 
will  be  presumed  any  errors  in  name 
were  corrected  by  amendment  before 
final  decree  was  entered.  Eichardson 
r.  King,  157  la.  287,  135  NW  640. 
797-29  [a]  The  fact  of  residence 
must  appear  afa.rmatively  in  the  find- 
ings. Coleman  v.  Coleman,  23  Cal.  App. 
423,  138  P  362. 

798-30  [a]  An  order  against  remar- 
riage in  a  decree  is  be.yond  the  court's 
jurisdiction.  P.  v.  Prouty,  262  111.  218, 
104  NE  387,  AnnCasl915B,  155. 
798-31  Randall  v.  Randall,  175  111. 
App.  392. 

[a]  Custody  of  children. — It  is  not  an 
essential  part  of  a  decree  for  divorce 
'  that  the  court  make  an  order  touching 
the  custody  of  children.  Such  orders 
may  be  made  at  a  later  date  or  at  an- 
other proceeding.  Arndt  v.  Arndt,  177 
Mo.  App.  420,  163  SW  282. 
798-32  Austin  v.  Austin,  173  Mich. 
47,  138  NW  237,  AnnCasl914D,  749; 
Cumen  v.  Curnen,  155  App.  Div.  536, 
140  NYS  805. 

798-33  See  Bishop  v.  Bishop,  82 
]!&«.  676,  144  NYS  143. 


[a]  That  a  decree  was  not  enrolled 
does  not  affect  its  validity.  Johnson 
«.  Johnson,  182  Ala.  376,  62  S  706. 
798-34  Eehfuss  v.  Eehfuss,  169  Cal. 
86,  145  P  1020;  S.  V.  Wolfe,  63  Fla. 
290,  58  S  841. 

798-35  S.  V.  Wolfe,  63  Fla.  290,  58 
S  841. 

798-36  See  6  Standard  Pboc.  826. 
799-38  Eehfuss  v.  Rehfuss,  169  Cal. 
80,  145  P  1020;  Foley  v.  Foley,  120 
Cal.  33,  52  P  122,  65  AmSt  147;  Miller 
V.  Miller,  65  Or.  551,  131  P  308,  133 
P  86. 

799-39  Lockwood  v.  Lockwood,  19 
Ariz.  215,  168  P  501;  Senn  v.  Senn,  o 
Bovce  (Del.)  259,  92  A  987;  Foote  v. 
Foote,  53  Ind.  App.  673,  102  NE  393; 
Delbridge  v.  Sears  (la.),  160  NW  218; 
Todhunter  v.  De  Graff,  164  la.  567,  146 
NW  66;  Sanders  v.  Sanders,  184  Ky. 
119,  211  SW  425;  Gato  v.  Christian,  112 
Me.  427,  92  A  489;  Perkins  v.  Perkins, 
225  Mass.  392,  114  NE  713;  Carpenter 
V.  Carpenter,  78  N.  H.  440,  101  A  628, 
LRA1917F,  974;  S.  v.  Superior  Court, 
78  Wash.  372,  139  P  42. 
[aj  A  diTorce  judgment  absolute  in 
form  is  final  though  it  may  be  vacated 
or  modified  within  a  year  under  §2374 
of  St.,  1913.  Yates  v.  Yates,  157  Wis. 
219,  147  NW  60. 

[b]  Court  may  pro  forma  reverse  a> 
decree  and  remand  for  another  hearing. 
Canning  v.  Canning,  88  Vt.  522,  93  A 
259;  Burton  v.  Burton,  58  Vt.  414,  422, 
5  A  281. 

799-41  Prewitt  v.  Prewitt,  52  Colo. 
522,  122  P  766;  Keller  v.  Keller,  30 
Ida.  79,  162  P  927. 

799-45  Lewis  v.  Lewis,  174  Cal.  336, 
163  P  42;  Suttman  v.  Superior  Court, 
174  Cal.  243,  162  P  1032;  Williamson 
V.  Williamson,  179  la.  489,  161  NW 
482;  Corbett  v.  Corbett,  101  Kan.  1, 
165  P  815;  Combs  v.  Combs,  99  Kan. 
626.  162  P  273;  Pollitzer  v.  Pollitzer, 
178  App.  Div.  744,  165  NYS  953. 
[a]  The  date  of  a  decree  may  be 
changed  so  as  to  conform  to  the  date 
it  was  orally  pronounced.  Moore  v. 
Shook,  276  111.  47,  114  NE  592. 
799-46  Todhunter  v.  De  Graff,  164 
la.  567,  146  NW  66;  BarJDer  v.  Barber, 
115  Me.  327,  98  A  822;  Gato  v.  Chris- 
tian, 112  Me.  427,  92  A  489;  Blakely  v. 
Blakely,  102  Neb.  164,  166  NW  259; 
Everson  v.  Everson,  101  Neb.  705,  164 
NW   717;   Swearingen    v,    Swearingea 
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(Tex.  Civ.),  193  SVf  442.  See  Allan 
V.  Allan  (Ariz.),  185  P  539. 
[aj  After  expiration  of  term  a  divorce 
judgment  is  no  more  to  be  altered,  re- 
vised or  set  aside  so  far  as  the  part 
which  grants  the  divorce  is  concerned 
than  any  other  judgment.  Guggenheim 
f.  Guggenheim,  189  111.  App.  151;  Chap- 
man V.  Chapman,  70  W.  Va.  522,  74  S 
E  661;  Graham  v.  Graham,  149  Wis. 
602,  136  NW  162;  Bassett  v.  Bassett, 
99  Wis.  344,  74  NW  780,  67  AmSt  863. 
800-47  Barnes  v.  Willis,  65  Fla.  363, 
61  S  828. 

|aj  Or  the  attorney-general. — Senn  v. 
Senn,  5  Boyce  (Del.)  259,  92  A  987. 
SiOO-4S  [a]  Defendant  In  diyorco 
suit  must  be  made  party.  Richardson 
V.  King,  157  la.  287,  135  NW  640. 
800-49  Todhunter  v.  De  Graflf,  164 
la.  567,  146  NW  66;  Barber  v.  Barber, 
115  Me.  327.  98  A  822. 
[a]  Ex  parte  application. — Where  the 
court  announced  his  oral  decision  de- 
nying the  divorce  and  caused  the  same 
to  be  entered  on  the  minutes,  it  was 
error  to  enter  a  decree  granting  the 
divorce  twenty-nine  days  later  without 
notice  to  defendant,  on  affidavits  de- 
tailing the  conduct  of  defendant  sub- 
sequent to  the  trial  and  oral  decision. 
Schultz  V.  Schultz,  71  Wash.  327,  128 
P  660. 

\h]    Where  party  procuring  decree  has 
died  during  term.     See  Gato  v.  Chris- 
tian, 112  Me.  427,  92  A  489. 
800-51      S.    V.    Superior     Couft,     78 
Wash.  372,  139  P  42. 
S00-5ii     S.   V.    Superior     Court,     78 
Wash.  372,  139  P  42. 
[a]    Application  for  modification  of  a 
divorce  decree  is  a  continuation  of  the 
original  case.     Bedolfe   v.   Bedolfe,   71 
Wash.  60,  127  P  594. 
800-53    Foxwell  v.  Foxwell,  122  Md. 
263,  89  A  494;  Blakely  v.  Blakely,  102 
Neb.  164,  166  NW  259. 
800-54    Eehfuss  v.  Eehfuss,  169  Cal. 
S6,  145  P  r020,  procedure  must  be  un- 
der §473,  Code  Civ.  Proc,  and  not  upon 
motion  for  new  trial. 
800-56    Tisman  v.  Tisman,  176  Mich. 
S4,  142  NW  358. 

[a]  Or  an  original  bill  for  fraud. 
Foxwell  V.  Foxwell,  122  Md.  263,  89 
A  494. 

SOO-57      Dorrance    v.    Dorrance,    242 
Mo.  625,  148  8W  94. 
800-58    [a]  By  motion  for  new  trial, 
where  defendant  has  not  had  day  in 


court.  Gato  v.  Christian,  112  Me.  427, 
92  A  489. 

800-60  [a]  Court  possesses  such 
power, — Eehfugs  v.  Eehfuss,  169  Cal. 
jc,  145  P  1020;  Barlo  v.  Earle,  91  Ind. 
27;  Gato  v.  Christian,  112  Me.  427,  92 
A  489;  Boyd's  Appeal,  38  Pa.  241. 
801-61  Johnson  v.  Johnson,  182  Ala. 
376,  62  S  706;  Corney  v.  Corney,  108 
Ark.  415,  159  SW  20;  Johnston  v. 
Johnston,  37  E.  I.  362,  92  A  983. 
SOl-63  Foxwell  v.  Foxwell,  118  Md. 
471,  84  A  552. 

801-64  "VannesB  v.  Vanness,  128  Ark. 
543,  194  SW  498. 

[aJ  Default  while  cause  at  Issue.' — A 
default  judgment  in  divorce  rendered 
V  hile  the  cause  is  at  issue  may  be  set 
ayde  even  after  plaintiff's  death.  Vin- 
cent V.  Black,  30  Ida.  636,  166  P  923. 
801-67  Eehfuss  v.  Eehfuss,  169  Cal. 
Se,  145  P  1020;  Jones  v.  Jones,  83  N. 
J.  Eq.  571,  91  A  819. 
801-68  Jones  v.  Jones,  83  N.  J.  Eq. 
571,  91  A  819. 

801-70     [a]    False  testimony. — Jones 
v.  Jones,  83  N.  J.  Eq.  571,  91  A  819. 
801-74    Tisman  v.  Tisman,  176  Mich. 
1)1,  142  NW  358. 

SOl-75  Wade  v.  Wade,  41  Nev.  533, 
173  P  553;  Deyette  v.  Deyette  (Vt.), 
104  A  232. 

SOl-76  Miller  v.  Miller,  37  Nev.  257, 
142  P  218.  See  Dorrance  v.  Dorrance, 
242  Mo.  626,  148  SW  94. 

[a]  Maintainable  after  death. — ^An  ac- 
tion to  vacate  divorce  decree  because 
of  absence  of  legal  service  on  defend-^ 
ant  is  maintainable  even  after  death 
ci'  husband  when  same  is  instituted  to 
establish  the  fact  that  wife  is  widow 
of  deceased,  and  entitled  to  maintain 
I/roceedings  to  contest  husband's  will 
on  the  ground  of  fraud  and  undue  in- 
fluence. Dallas  V.  Luster,  27  N.  D.  450, 
147  NW  95. 

[b]  Court  may  vacate  a  decree  pro 
confesso  on  motion  of  wife  made  near- 
ly a  year  after,  where  the  decree  was 
irregular.  Hekkema  v.  Circuit  Judge, 
184  Mich.  646,  151  NW  629. 
802-77  Welch  v.  Welch,  16  Ark.  527; 
Eush  V.  Eush,  46  la.  648,  26  AmEep 
179;  O'Eourke  v.  Lawrence,  132  La. 
710,  61  S  764;  Dorrance  v.  Dorrance, 
257  Mo.  317,  165  SW  783;  Littlefield 
r.  Littlefield,  199  Mo.  App.  456,  203 
SW  636;  McDonald  v.  McDonald,  175 
Mo.  App.  513,  161  SW  850;  Everson  v. 
Everson,   101   Neb.   705,   164  NW   717; 
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Blakely  v.  Blakely,  102  Neb.  164,  166 
NW  259;  "Wade  v.  Wade,  41  Nev.  533, 
173  P  553;  Jones  v.  Jones,  82  N.  J.  Eq. 
558,  89  A  29;  Boyd's  Appeal,  38  Pa. 
241,  De  Souza  v.  De  Souza  (E.  I.),  92 
A  983;  Johnston  v.  Johnston,  37  B.  I. 
362,  92  A  983;  Graham  v.  Graham,  54 
Wash.  70,  102  P  891,  18  AnnCas  999; 
Johnson  v.  Coleman,  23  Wis.  452,  99 
AmDeo  193. 

fa]  ETen  though  party  has  remairied. 
Miller  v.  Miller,  37  Nev.  257,  142  P 
218. 

802-78  [a]  Decree  conclusive. — A 
decree  obtained  by  fraud  dissolving  the 
marriage  relation  is  conclusive.  Bay  v. 
Bay,  85  O.  St.  417,  98  NB  109. 
803-80  Vanness  «.  Vanness,  128  Aik. 
543,  194  SW.  498;  Boyd  v.  Boyd,  226 
Mass.  542,  116  NB  270;  Paynton'  v. 
Paynlon,  194  Mich.  504,  160  NW  837. 
803-.81  [a]  A  court  cannot  set 
aside  a  decree  on  the  ground  of  fraud 
where,  he  bases  his  findings  on  a  priv- 
ate letter  the  contents  of  which  are 
unknown  to  the  opposing  party  until 
filed  with  his  order.  Blundin  v.  Blun- 
din,  38  Nev.  212,  147  P  1083. 
[bj  The  fact  that  perjured  testimony 
was  offered  to  secure  a  decree  affords 
no  ground  for  vacating  it.  U.  S.  v. 
Thiock.norton,  98  V.  S.  61,  25  L.  ed. 
93;  Whittley  v.  Whittley,  60  Misc.  201, 
111  NYS  1078;  Orr.  v.  Orr,  75  Or.  137, 
144  P  753,  146  P  964;  Eobinson  1>. 
Eobinson,  77  Wash.  663,  138  P  288. 
[c]  Sufiiciency  of  complaint. — An  al- 
legation that  while  the  cause  was  pend- 
ing in  the  supreme  court  defendant 
wrongfully  and  fraudulently  procured 
the  filing  and  antedating  of  an  answer 
and  caused  it  to  be  filed  as  part  of  the 
record  ,  is  an  insufficient  allegation  of 
the  contents  of  the  answer.  I  must 
be  specifically  alleged  what  the  fraud 
was  and  its  materiality.  Corney  v. 
Corney,  108  Ark.  415,  159  SW  20. 
803-82  Eehfuss  v.  Eehfuss,  169  Cal. 
86,  145  P  1020;  McDonald  v.  McDon- 
ald, 176  Mo.  App.  513,  161  SW  850; 
Erdman  v.  Erdman,  43  Okl.  172,  141 
P  965. 

803-83  Ex  parte  Edwards,  183  Ala. 
659,  62  S  775;  Johnson  v.  Johnson,  182 
Ala.  376,  62  S  706. 

803-84  Hughes  v.  Hughes,  162  Ky. 
505,   172   SW   960. 

803-86  Simmonds  «.  Simmonds,  78 
Misc.  571,  138  NYS  639;  Eobinson  v. 
Eobinson,   77   Wash.   663,   138   P   288. 


804-87  Mallory  v.  Mallory,  160  111. 
App.  417. 

804-90  [a]  A  consent  decree  will 
not  be  set  aside  after  death  of  a  party 
solely  for  the  purpose  of  permitting 
plaintiff  to  procure  a  part  of  estate 
of  deceased  divorcee.  Mallory  ».  Mal- 
lory, 160  111.  App.  417. 
804-94  Eichardson  v.  King,  157  la. 
287,  135  NW  640;  Simmonds  v.  Sim- 
monds, 78  Misc.  571,  138  NYS  639. 
804-95  Miller  v.  Miller,  37  Nev. 
257,  142  P  218. 

805-97     Littlefield  v.  Littlefield,  199 
Mo.  App.  456,  203  SW  636. 
805-3     Van  Sickle  v.  Harmeyer,  172 
111.  App.  218. 

806-7  Hill  i.  Victora,  180  la.  417, 
161  NW  72;  Gato  v.  Christian,  112  Me. 
427,  92  A  489. 

[a]  A  decree  Inadvertently  entered 
aftei'  plaintiff's  death  will  be  vacated. 
Dunham  v.  Dunham,  82  N.  J.  Eq.  395, 
89  A  281. 

806-8     Givemaud  v.  Givernaud,  81  N. 
J.  Eq.   66,  85  A  830. 
806-9    Givernaud  v.  Givernaud,  81  N. 
J.  Eq.  66,  85  A  830. 
806-10     Givernaud  v.   Givernaud,  81 
N.  J.  Eq.  66,  85  A  830. 
806-11    Eichards  v.  Eichards,  24  Ida. 
37,  132  P  576. 

[a]  It  should  he  granted  where  the 
showing  creates  a  doubt  as  to  the  pro- 
priety of  the  decree.  Nihell  v.  Nihell, 
161  HI.  App.  589. 

806-12  [a]  As  to  waiver  of  condi- 
tions, see  Howatt  v.  Howatt,  158  App. 
Div.  28,  142  NYS  908. 

[b]  Motion  to  modify  Is  premature 
while  moving  party  is  in  contempt  for 
non-payment  of  alimony  due  before  en- 
try of  final  decree.  Eichards  v.  Eich- 
ards, 87  Misc.'  134,  149  NYS  1028. 
807-16  Gato  v.  Christian,  112  Me. 
427,  92  A  489. 

807-18  London  Guar.  &  A.  Co.  v. 
Ace.  Com.  (Cal.),  184  P  864;  Jeffries 
V.  Alexander,  266  111.  49,  107  NE  146. 
807-19  Klekamp  v.  Klekamp,  275 
HI.  98,  113  NE  852;  Eichards  v.  Eich- 
ards, 87  Misc.  134,  149  NYS  1028; 
Ely  V.  Smith,  94  Ohio  110,  113  NE  659. 
Comp.  Gildersleeve  v.  Gildersleeve,  88 
Conn.  689,  92  A  684. 
807-20  Estate  of  Clark,  23  Haw. 
451;  Gum  v.  Gum,  122  Va.  32,  94  SE 
177.  See  Hester  v.  Hester,  103  Miss. 
13,  60  S  6. 
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807-21  Bay  v.  Bay,  85  0.  St.  417,  98 
NB  109;  Givena  v.  Givena  (Tex.  Civ.), 
195  SW  877. 

[a]  Effect  of  void  decree. — A  decree 
obtained  without  juriadiction  doea  not 
determine  right  of  wife  to  alimony  or 
dower.  Barberton  Savings  Bank  v.  Bel- 
ford,  14  O.  C.  C.  (NS)  24. 
807-23  [a]  Fresumptlon  as  to  jur- 
isdiction.— Where  it  doea  not  aMima,- 
tively  appear  that  plaintiff  waa  non- 
resident of  place  where  decree  was  ob- 
tained, on  collateral  attack  it  will  be 
presumed  that  the  court  had  juriadic- 
tion. Jeffries  v.  Alexander,  266  111.  49, 
107  N'E  146. 

808-25  Johnson  v.  Johnson,  182  Ala. 
376,  62  S  706.  See  Ex  parte  Edwards, 
183  Ala.  659,  62  S  775. 
808-27  Miller  i;.  Miller,  89  Kan.  151, 
130  P  681;  Swearingen  v.  Swearlngen 
fTex.  Civ.),  193  SW  442. 
808-28  Fullingn^on  t>.  Fullington 
(Wash.),  179  P  843. 

808-29  Goodwin  v.  GoodwiB„  158 
App.  Div.  171,  142  NTS  1102,  afl.  80 
Jfise.  303,  141  NYS  175.  See  Auxier 
V.  Auxier,  155  Ky.  174,  159  SW  678, 
mod.  151  Ky.  504,  152  SW  573;  Cur- 
aen  v.  Curnen,  155  App.  Div.  536,  140 
NTS  805;  Dagner  v.  Dagner  (Va.),  99 
ftS  567. 

[a]  Even  If  obtained  througb  collus- 
ion.—Ex  parte  Edwards,  183  Ala.  659, 
62  S  775. 

[bj  Feimltting  Infant  to  be  heard. — A 
court  may  open  a  judgment  to  give  an 
iiifant  co-respondent  not  represented  at 
the  trial  an  opportunity  to  be  heard 
on  the  merits  in  defense  of  her  chas- 
tity, although  a  divorce  judgment  can- 
not be  collaterally  impeached.  Shaw 
V.  Shaw,  140  NYS  388,  aff.  in  156  App. 
Div.  379,  141  NYS  425. 
808-30  Hostetter  v.  Green,  159  Ky. 
611,  167  SW  919;  Averbueh  v.  Aver- 
buch,  80  Wash.  257,  141  P  701. 
809-32  Dunham  v.  Dunham,  82  N. 
J.  Eq.  395,  89  A  281;  Hunt  V.  Hunt, 
75  Misc.  209,  135  NYS  39. 
809-33  Alquier  v.  Mendez,  18  P.  B. 
86;  Masterson  v.  Ogden,  78  Wash.  644, 
139  P  654.  See  Faversham  v.  Faver- 
sbam,  161  App.  Div.  521,  146  NYS  569. 
809-34  Hill  V.  Victora,  180  la.  417, 
161  NW  72.  See  Dunham  v.  Dunham, 
Sa  N.  J.  Eq.  395,  89  A  281;  Baker  v. 
Stephenson  (Tex.  Civ.),  174  SW  970. 
«09-37  See  Doolittle  v.  Doolittle, 
1C6  la.  625,  147  NW  893. 


810-42  Andrade  v.  Andrade,  14  Ariz. 
379,  128  P  813;  Kelly  v.  Kelly,  179  Ky. 
586,  200  SW  925;  Friedmeyer  v.  Fried- 
meyer  (Mo.  App.),  194  SW  746;  Nesbit 
V.  Nesbit  (Tex.  Civ.),  194  SW  405; 
In  re  Mason's  Est.,  95  Wash.  564,  164 
P  205. 

810-43  Weirsmith  v.  Weirsmith 
(la.),  161  NW  439;  McNeill  v.  McNeill, 
175  Mo.  App.  523,  161  SW  858,  writ 
must  be  sued  out  within  sixty  days 
after  entry  of  judgment. 
810-44  Stepp  V.  Stepp,  178  Ky.  337, 
198  SW  935;  Auxier  v.  Auxier,  151  Ky. 
504,  152  SW  573;  Wilson  v.  Wilson 
(Mo.  App.),  190  SW  53;  Bower  v.  Bow- 
er, 90  O.  St.  172,  106  NE  969;  Wolcott 
V.  Wolcott,  14  O.  C.  C.  (NS)  437; 
Hayes  v.  Hayes,  96  Wash.  125,  164  P 
740. 

811-45  Eobertaon  v.  Eobertson,  270 
Mo.  137,  192  SW  988;  Seolardi  v.  Scol- 
ardi  (E.  I.),  108  A  651;  Sayles  v. 
Sayles  (E.  I.),  99  A  822;  Hill  v.  Hill 
(Tex.  Civ.),  193  SW  726;  Gust  v.  Gust, 
70  Wash.  695,  127  P  292. 
[a]  An  appellate  court  cannot  reverse 
a  judgment  granting  a  divorce,  al- 
though it  may  otherwise  review  the 
decree.  Shehan  v.  Shehan,  152  Ky. 
191,  153  SW  243. 

811-46  Phelps  v.  Phelps,  176  Ky. 
456,  195  SW  779; 

811-47  Brueggerman  v,  Bruegger- 
man  (Tex.  Civ.),  191  SW  570. 
811-48  [a]  Exceptions.^But  the 
general  provisions  as  to  time  apply 
only  where  it  is  sought  to  appeal  from 
a  judgment  granting  a  divorce,  and  not 
where  the  appeal  is  prosecuted  from 
an  order  awarding  alimony  or  making 
a  division  of  property  in  divorce  pro- 
ceedings. Howell  v.  Howell,  42  Okl. 
286,  141  P  412;  Lewis  v.  Lewis,  39 
Okl.  407,  135  P  397. 
811-51  De  Foe  v.  De  Foe,  88  Or. 
349,  169  P  128,  172  P  980;  Orr  v.  Orr, 
75  Or.  137,  144  P  753,  146  P  964. 
811-52  Mallory  v.  Mallory,  160  111. 
App.  417. 

812-53  Hull  V.  Hull,  168  Mo.  App. 
220,  153  SW  531. 

812-56  Borah  v.  Borah,  105  Ark. 
6£7,  150  SW  112;  Bell  v.  Bell,  105 
Ark.  194,  150  SW  1031;  Simpson  v. 
Simpson,  148  Ga.  151,  95  SE  961;  Van 
Horn  V.  Van  Horn,  199  Mich.  177,  165 
NW  639;  Taylor  v.  Taylor,  52  Pa.  Sup- 
er. 388. 
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[a]  Not  an  abuse  of  discretion  to  re- 
fuse to  vacate  a  default  judgment  be- 
cause of  a  denial  Of  continuance.  Er- 
iekaon  v.  Erickson  (la.),  147  NW  737. 
812-57  Keenan  v.  Keenan,  219  Mass. 
107,  106  NE  568. 

812-59  Lewis  v.  Lewis,  167  Cal.  732, 
141  P  367,  52  LEA(NS)  675;  Smilie 
«,  Smilie,  24  Cal.  App.  420,  141  P 
829;  Dondelinger  v.  Dondelinger,  101 
Kan.  179,  165  P  849.  See  Goodman  v. 
Goodman,  127  Tenn.  501,  155  SW  388. 
813-61  De  Coito  v.  De  Coito,  21 
Haw.  339;  Barth  v.  Barth,  168  Mo. 
App.  423,  151  SW  769;  Hoellinger  v. 
Hoellingei,  38  N.  D.  636,  166  NW  519; 
Thompson  v.  Thompson,  50  Pa.  Super. 
159;  Biddle  v.  Biddle,  50  Pa.  Super.  30. 

[a]  The  supreme  court  may  try  the 
case  de  novo  on  the  record,  and  direct 
such  a  decree  as  the  evidence  war- 
rants. Where  the  record  is  unsatisfac- 
tory it  is  better  to  grant  a  new  trial. 
Schultz  V.  Schultz,  71  Wash.  327,  128 
P  660. 

[b]  Findings  not  conclusive. — (1)  It 
is  the  duty  of  appellate  courts  in  re- 
viewing evidence  to  look  carefully  be- 
yond the  findings  of  fact,  and  to  the 
evidence  on  which  the  conclusion  rests. 
Giaham  v.  Graham,  157  App.  Div.  52, 

141  NTS  766.  (2)  Question  is  wheth- 
er evidence  compelled  such  finding 
and  not  whether  evidence  justified  the 
finding.  Keenan  v.  Keenan,  219  Mass. 
107,  106  NE  568. 

[e]  A  divorce  decree  will  be  afBxmed 
if  a  cause  of  action  alleged  in  the  pe- 
tition is  supported  by  the  evidence  al- 
though the  trial  court  based  the  de- 
cree upon  another  alleged  cause  of  ac- 
tion not  established  by  the  evidence. 
McNamara  v.  McNamara,  93  Neb.  190, 
139  NW  1045. 

813-62  Biddle  v.  Biddle,  50  Pa.  Su- 
per. 30. 

813-63  Hudson  v.  Hudson  (Ala.), 
78  8  965;  Toung  v.  Young,  23  Cal.  App. 
247,  137  P  1065;  Harris  v.  Harris,  158 
la.  555,  139  NW  896;  Wehrenbrecht  v. 
Wehrenbrecht,  200  Mo.  App.  452,  207 
SW  290;  Dimmitt  v.  Dimmitt,  167 
Mo.  App.  94,  150  SW  1107;  Farwell  v. 
Tarwell,  47  Mont.  574,  133  P  958;  Pey- 
ton 1-.  Peyton,  97  Neb.  663,  151  NW 
150;  Albee  v.  Albee,  38  Nev.  191,  147 
P  452;   Miller  v.  Miller,   37  Nev.  257, 

142  P  218;  Rogers  f.  Rogers,  81  Wash. 
5u2,  142  P  1150;  Hale  v.  Hale,  76  Wash. 
3-x,  135   P  481;   Griffith   v.  GrifBth,  74 


Wash.  284,  133  P  443;  Maxwell  v.  Max- 
well, 75  W.  Va.  521,  84  SB  251.  See 
Ehrhardt  v.  Bhrhardt,  54  Pa.  Super. 
166. 

813-64  Northrup  v.  Northrup,  200 
Mich.  623,  166  NW  919;  Cottrell  v. 
Cottrell,  165  App.  Div.  693,  151  NTS 
284. 

813-65  McCormack  «.  McCormack, 
175  Cal.  292,  165  P  930;  De  Coito  v. 
De  Coito,  21  Haw.  339;  Dickinson  v. 
Dickinson,  54  Ind.  App.  53,  102  NE 
389;  Dill  v.  Dill,  135  La.  32,  64  S  972; 
Cherry  v.  Cherry,  258  Mo.  391,  167  SW 
539;  Darling  v.  Darling,  181  Mo.  App. 
?11,  167  SW  1166;  Allfree  v.  Allfree, 
175  Mo.  App.  344,  162  SW  650;  Rea  v. 
Rea,  174  Mo.  App.  715,  161  SW  278; 
Cottrell  V.  Cottrell,  165  App.  Div.  693, 
151  NTS  289;  Penn  v.  Penn,  37  Okl. 
650,  133  P  207;  Macomber  v.  Maeomber, 
35  R.  L  371,  87  A  170.  See  Wells  «, 
Wells,  39  Okl.  765,  136  P  738;  Deusen- 
berry  c.  Deusenberry  (W.  Va.),  95  SE 
665. 

813-66  Machado  v.  Machado,  26 
Cal.  App.  16,  145  P  738;  Auxier  v. 
Auxier,  155  Ky.  174,  159  SW  678,  mod. 
151  Ky.  504,  152  SW  573;  Hoellinger 
V.  Hoellinger  38  N.  D.  636,  166  NW 
519. 

813-67  Tietzel  v.  Tietzel,  17  N.  M. 
482,  131  P  498. 

Sl;i-6S  Phelps  V.  Phelps,  176  Ky. 
456,  195  SW  779;  De  Fierros  V.  De 
I'ierros  (Tex.  Civ.),  154  SW  1067;  Hen- 
rie  V.  Henrie,  71  W.  Va.  131,  76  SE 
837. 

814-70  [a]  Whether  complainant 
knew  of  defendant's  prior  marriage  or 
divorce  within  time  prohibited  for  re- 
marrying is  immaterial  and  need  .  not 
be  alleged  in  complaint.  Snell  v.  Snell, 
191  111.  App.  239. 

814-72  [a]  Discontinuance  of  an 
annulment  suit  may  properly  be  re- 
fused where  sought  by  the  plaintiff  in 
order  that  he  may  press  a  suit  for 
divorce.  Levey  v.  Levey,  150  NTS 
610. 

814-77  Black  v.  Black  (Ala.),  74  S 
338;  Allen  v.  AUen,  126  Ark.  164,  189 
SW  841;  Webster  v.  Webster  (Cal. 
App.),  185  P  863;  Phinney  v.  Phinney 
(Fla.),  82  S  357;  Helton  v.  Helton,  146 
Ga.  48,  90  SE  381;  Paul  v.  Paul,  278 
111.  196,  115  NE  860;  Cash  v.  Cash,  194 
111.  App.  144;  Swalp  V.  Swalp  (Kan.), 
178  P  415;  Shepherd  v.  Shepherd,  174 
Kv.  615,  192  SW  658;  Griffin  ii.  Griffin, 
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173  Ky.  636,  191  SW  458;  Young  v. 
Young,  196  Mich.  316,  162  NW  993; 
Ratcliffe  V.  Eatcliffe,  135  Minn.  307, 
leo  NW  778;  Jackson  v.  Coleman,  115 
Miss.  535,  76  S  545;  Kinsolving  v.  Kin- 
solving  (Mo.  App.),  194  SW  530;  Smith 
V.  Smith  (Mo.  App.),  193  SW  894;  Grif- 
fith V.  Griffith  (Mo.  App.),  190  SW 
1021;  Andreas  v.  Andreas,  82  N.  J. 
Eq.  130,'  102  A  259;  Brand  V.  Brand,  178 
App.  Div.  822,  166  NYS  90;  Burnham 
V.  Burnham,  97  Misc.  199,  162  NYS 
840;  Snyder  v.  Snyder,  162  NYS  607; 
Davis  V.  Davis  (Okl.),  161  P  190;  In 
re  Mason's  Est.,  95  Wash.  564,  164 
P  205;  Steinkopf  v.  Steinkopf,  165 
Wis.  224,  161  NW  757;  Yates  v.  Yates, 
165  Wis.  250,  161  NW  743. 

[a]  For  distinction  between  alimony 
and  allowance,  see  Simpson  v.  Simpson, 
21  Cal.  App.  150,  131  P  99.  . 
[bj  ITature  of  permanent  allmony.| 
(1)  Permanent  alimony  is  regarded 
rather  as  a  portion  of  the  husband's 
estate  to  which  the  wife  is  equitably 
entitled  than  as  strictly  a  debt.  Wal- 
ter V.  Walter,  189  111.  App.  345.  (2) 
"In  practical  application  an  award  of 
permanent  alimony  may  result  in  a 
division  of  the  husband's  estate;  but 
the  controlling  element  not  to  be  lost 
sight  of  is  his  compulsory  contribution 
for  her  support  and  maintenance  under 
obligation  of  the  marriage  contract." 
Kiplinger  i?.  Klplinger,  172  Mich.  562, 
138  NW  230;  Bialy  v.  Bialy,  167  Mich. 
559.  133  NW  496,  AniiCasl913A,  800. 
(3)  Bight  to  alimony  is  a  personal 
right  and  not  a  property  right.  Tav- 
orsham  v.  Faversham,  161  App.  Div. 
521,  146  NYS  569. 

[c]  Basis  of  alimony. — "The  right  to 
alimony,  whether  pendente  or  perma- 
nent, is  founded  on  the  common-law 
obligation  of  the  husband  to  support 
his  wife."  Snider  v.  Snider,  179  Ind. 
583,  102  NE  32. 

815-78  Towson  v.  Towson,  258  Fed. 
517;  Ortman  v.  Ortman  (Ala.),  82  8 
417;  De  Vide  v.  De  Vide   (App.  Div.), 

174  NYS  774;  Adkins  v.  Adkins,  33  O. 
C.  0.  592,  15  O.  C.  C.  (N.  S.)  161.  But 
see  Pitel  v.  Pitel  (N.  J.  Eq.),  107  A 
145. 

[a]  If  a  prima  facie  defense  appears 
•by  answer.  Brown  v.  Brown,  83  Misc. 
597,  145  NYS  471. 

[b]  In  a  suit  for  legal  separation  it 
i«  not  recognized.  Randolph  v^  Field, 
84  Misc.  403,  146  NYS  247. 


[c]  Where  a  former  husband  was  liv- 
ing at  time  of  her  marriage  alimony 
will  not  be  awarded  the  wife.  Robin- 
son V.  Robinson,  82  N.  J.  Eq.  466,  88 
A  951. 

[d]  Court  may  appoint  master  to  take 
testimony  as  to  the  faculties  of  the 
parties.  Meeker  v.  Meeker  (Pla.),  76 
S  197. 

[e]  Pending  api)eal.^See  Hansing  v. 
Hansing  (Okl.),  183  P  978. 

815-79  Gibson  v.  Gibson  (Ala.),  83 
S  478;  Wood  V.  Wood  (Ark.),  215  SW 
681. 

[a]  Whether  a  separate  suit. — (1) 
Where  the  action  is  for  divorce  the 
application  for  alimony  cannot  be  con- 
sidered a  separate  suit,  but  is  a  pro- 
ceeding for  a  separate  judgment  which 
when  granted  has  nothing'  to  do  with 
the  final  judgment  and  will  not  be  af- 
fected by  it.  Simpson  v.  Simpson,  21 
Cal.  App.  150,  131  P  99.  (2)  A  motion 
for  alimony  pendente  lite  relates  to  a 
cause  of  action  separate  and  distinct 
from  the  divorce  cause,  but  incidental 
thereto.  Libbe  v.  Libbe,  166  Mo.  App. 
240,  148  SW  460. 

[b]  On  appeal  order  for  alimony  pen- 
dente lite  will  not  be  considered. 
Ford  V.  Ford  (Ala.),  78  S  873. 
815-80  Emerson  v.  Emerson,  120  Md. 
584,  87  A  1033;  Outlaw  v.  Outlaw,  118 
Md.  498,  84  A  383.  See  Austin  v. 
Austin,  173  Mich.  47,  138  NW  237, 
AnnCasl914D,  749;  Spratt  v.  Spratt, 
140  Minn.  510,  166  NW  769,  167  NW 
735. 

815-81  Outlaw  «.  Outlaw,  118  Md. 
498,  84  A  383. 

815-83     Ex  parte  Helmert,  103  Ark. 
571,  147  SW  1143;  Haskell  v.  Haskell, 
119  Minn.  484,  138  NW  787. 
815-86      Snider  v.   Snider,    179    Ind. 
583,  102  NE  32. 

815-87     Ex  parte  Helmert,  103  Ark. 
571,  147  SW  1143;  Arado  v.  Arado,  281 
111.  123,  117  NE  816. 
815-88     Kientz  v.  Kientz,  104  Ark. 
381,   149    SW    86;    Williamson   v.    Wil- 
liamson, 183  Ky.  435,  209  SW  503. 
816-90    See  6  Standard  Pboc.  815. 
816-91      Hardy    v.    Collins,    136    La. 
467,  67  8  333. 

816-92  [a]  No  inherent  right  to 
alimony. — "But  a  wife  has  no  inherent 
right  to  alimony  upon  an  action 
brought  by  a  husband  for  divorce.  It 
ia  gT  anted  only  upon  the  theory  that 
the   wife    may   not   be   guilty   of   th« 
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charge  made  against  her,  and  if  the 
court  can  see  when  such  a  motion  is 
made  that  there  is  no  reasonable  pros- 
pect of  a  wife  succeeding  in  defeating 
the  plaintiff's  action,  then  as  a  gen- 
eral rule  alimony  is  denied."  Poss  i'. 
Poss,  164  App.  Div.  213,  149  NTS 
587. 

fb]  A  wife  who  has  been  ahandoned 
and  denied  support  may  have  a  decree 
for  alimony  without  a  divorce,  and  such 
relief  may  be  granted  her  in  a  suit 
for  divorce  brought  by  her  husband, 
on  a  prayer  in  her  answer  therefor  as 
affirmative  relief.  HufC  v.  HufE,  73  W. 
A' a.  330,  80  SE  846. 
816-93  Snider  v.  Snider,  179  Ind. 
583,  102  NE  32;  Hughes  v.  Hughes, 
162  Ky.  505,  172  SW  960;  Mulhall  u. 
Mulhall,  120  Md.  22,  87  A  490. 
S 16-94  Eisenring  v.  Superior  Court, 
34  Cal.  App.  749,,  168  P  1062;  Poloke 
V.  Poloke,  37  Okl.  70,  130  P  535.  See 
Livingston  v.  Superior  Court,  117  Cal. 
633,  49  P  836,  38  LBA  175. 
817-95  Towson  v.  Towson,  258  Fed. 
517;  Coleman  v.  Coleman  (Ala.),  73  S 
473;  Main  v.  Main,  168  la.  353,  160  NW 
590;  Kelly  v.  Kelly,  183  Ky.  172,  209 
SW  335;  Honaker  v.  Honaker,  182  Ky. 
38,  206  SW  12;  Mulhall  v.  Mulhall,  120 
Md.  22,  87  A  490;  Buckner  v.  Buck- 
ner,  118  Md.  263,  84  A  471;  Fisher 
)-.  Fisher  (Mo.  App.),  207  SW  261; 
Libbe  v.  Libbe,  166  Mo.  App.  240,  148 
SW  460;  Hock  v.  Hock,  149  NYS  1027. 

[a]  After  a  final  judgment  dissolving 
the  marriage  the  court  may  not  grant 
counsel  fees.  Bishop  v.  Bishqp,  165 
App.  Div.  954,  150  NYS  660. 

[b]  Merits  must  be  shown.  Winton 
V.  Winton,  161  NYS  405. 

817-96  Maddy  v.  Prevulsky,  178  la. 
1091,  160  NW  762;  Auer  v.  Auer  (Mo. 
App.),  193  SW  926;  Libbe  v.  Libbe, 
166  Mo.  App.  240,  148  SW  460;  Brown 
V.  Brown,  83  Misc.  597,  145  NYS  471; 
Medlin  v.  Medlin,  175  N.  C.  529,  95  SE 
857;  Styles  v.  Styles,  35  N.  D.  599,  161 
NW  198;  Yoder  V.  Yoder  (Wash.),  178 
P  474. 

817-97  Farrell  v.  Betts  (Ala.  App.), 
81  S  188;  Edelston  v.  Edelston,  173 
Ky.  252,  190  SW  1083;  Burns  v.  Burns, 
173  Ky.  105,  190  SW  683;  Robinson 
V.  Eobinson,  11a  Miss.  224,  72  S  923; 
Fullen  V.  Fullen,  22  N.  M.  122,  159  P 
952;  Steuer  v.  Hart,  175  App,  Div.  829, 
162   NTS  489. 


[a]  Excessive  counsel  fees. — ^Le  Eoy 
V.  Le  Eoy,  175  App.  Div.  120,  161  NYS 
503. 

817-98  Eei?h  v.  Eeich,  167  NYS 
660. 

817-99  Ortman  v.  Ortman  (Ala.),  82 
S  417;  P.  V.  Mehan,  198  111.  App.  300; 
Ehrhardt  v.  Ehrhardt,  198  111.  App.  47; 
Hazard  v.  Hazard,  197  111.  App.  612; 
Prise  n.  Prise,  197  111.  App.  609;  Griffin 
V.  Griffin,  173  Ky.  636,  191  SW  458; 
Shearer  v.  Shearer  (Mo.  App.),  189  SW 
592;  Fishbaugh  v.  Fishbaugh,  161  NYS 
446. 

[a]  Motion  to  change  custody.  —  A 
wife  is  not  entitled  to  costs  and  coun- 
sel fees  on  the  husband's  motion  to 
change  the  award  of  custody  of  their  - 
children.  Dolby  v.  Dolby,  93  Wash. 
350,  160  P  950. 

817-1  Arado  v.  Arado,  281  HI.  123,  IIT 
NB  816;  Turner  v.  Woelworth,  221  N.  Y. 
425,  117  NE  814. 

817-2  Burns'  Ann.  St.,  1914,  §1080, 
allow  wife's  reasonable  expenses,  the 
amount  being  discretionary.  Ginter  v. 
Ginter,  66  Ind.  App.  98,  104  NB  989. 
817-3  Wood  V.  Wood  (Ark.),  215  SW 
681. 

817-4  Phelps  v.  Phelps,  176  Ky.  456, 
195  SW  779. 

817-5  Shillock  v.  Shilltck,  24  Cal. 
App.  191,  140  P  954. 
[a]  Where  in  divorce  proceedings  a 
husband  was  a  non-resident  and  was 
served  by  publication,  and  afterward 
application  was  mitde  for  alimony  and 
he  was  personally  served,  having  be- 
come a  resident,  the  court  had  juris- 
diction to  deal  with  the  petition  for 
alimony.  Parker  v.  Parker,  211Maas. 
139,  97  NE  988. 

819-9  Main  v.  Main,  168  la.  353,  150 
NW  590;  Buckner  v.  Buckner,  118  Md. 
263,  84  A  471;  Lewis  v.  Lewis,  83 
Wash.  671,  145  P  980;  Grifith  v  Grif- 
fith (Wash.),  128  P  636,  rev.  71  Wash. 
56,  127  P  585. 

[a]  Where  a  decree  is  coercive  and 
unduly  restrains  a  party  as  to  rights 
as  to  appeal  it  is  erroneous  and  wiU  be 
reversed.  HufE  v.  Huff,  73  W.  Va.  330, 
80  SE  846. 

[b]  Suit  money  to  carry  on  an  appeal,. 
may  be  allowed  the  wife  by  the  lower 
court.  Coleman  ;:.  Coleman,  23  Cal. 
App.  423,  138  P  362.  To  the  contrary, 
see  Balswic  v.  Balswic,  179  111.  App. 
118;  Seeger  v.  Seeger,  154  lu.  App.  38. 
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SlO'll  Meugel  v.  Mengel,  157  la. 
630,  138  NW  495. 

819-12  Doolittle  v.  Doolittle,  166  la. 
625,  147  NW  893;  Mengel  v.  Mengel, 
157  la.  630,  138  NW  495;  White  v. 
White,  152  Ky.  769,  154  SW  33;  Tay- 
lor V.  Taylor,  19  N.  M.  383,  142  P 
1129,  LEA1915A,  1044;  Kostaehek  v. 
Kostaehek,  40  Okl.  744,  124  P  761.  See 
Eobittson  v.  Robinson  (N.  J.  Eq.),  92 
A  94. 

819-13  Benedicto  v.  De  la  Bama,  2 
Phil.  Isl.  293. 

819-14    Cameron   v.   Cameron,   30   S. 
D.  634,  139  NW  329. 
819-15    Klekamp  v.  Klekamp,  275  111. 
98,  113  NE  852. 

820-17  [a]  A  receiver  (1)  may 
sometimes  be  appointed  to  take  charge 
of  the  property  pendente  lite  (Warren 
V.  Warren,  36  R.  I.  167,  89  A  651),  (2) 
although  this  is  not  always  proper. 
Guat  V.  Gust,  78  Wash.  414,  139  P  228. 
820-18  Warren  v.  Warren,  36  E.  I. 
167,  89  A  651. 

[a]  But  injunction  may  be  denied 
where  bill  did  not  allege  jurisdictional 
residence  on  part  of  plaintiff.  Swear- 
ingen  v.  Swearingen  (Tex.  Civ.),  165 
SW  16. 

[b]  The  order  is  abrogated  by  a  final 
decree  determining  the  property  rights 
of  the  parties  unless  a  further  restraint 
be  inserted.  Kelly  v.  Kelly,  89  Kan. 
889,  132  P  981. 

820-21  Towles  v.  Towles,  176  Ky. 
225,   195    SW   437. 

820-22  Allen  v.  Allen,  126  Ark.  164, 
189  SW  841;  Bettencourt  v.  Superior 
Court,  32  Cal.  App.  607,  163  P  682; 
Roberts  v.  Roberts,  135  Minn.  397,  161 
NW  148,  LRA1917C,  1140. 
820-23  Mulhall  v.  Mulhall,  120  Md. 
22,  87  A  490;  Buckner  v.  Buckner,  118 
Md.  263,  84  A  471. 

[a]  Necessity  of  process. — ^Where  an 
action  had  been  brought  for  divorce 
and  permanent  alimony,  and  pending 
such  action  an  application  was  filed 
for  temporary  alimony  and  a  rule  nisi 
obtained  requiring  defendant  to  show 
cause  why  the  application  should  not 
be  granted,  it  was  unnecessary  to  em- 
body in  such  application  a  prayer  for 
ordinary  process  and  have  same  served 
on  defendant  as  in  original  suit.  Wil- 
liams V.  Williams,  137  Ga.  791,  74  SE 
242;  Nipper  v.  Nipper,  129  Ga.  450,  59 
SE  226. 


821-24  Bailey  v.  Bailey,  22  N.  D. 
553,  134  NW  747;  Cameron  v.  Cam- 
eron, 30  S.  D.  634,  139  NW  329. 
[a]  An  order  obtained  without  notice 
is  not  void  for  want  of  jurisdiction. 
But  such  orders  should  not  issue,  ex- 
cept in .  exceptional  cases  without  no- 
tice. Buckner  v.  Buckner,  118  Md.  263, 
84  A  471. 

821-30  Wright  v.  Wright  (Ala.),  76 
S  431.  See  McCord  v.  MoCord,  140  Ga. 
170,  78  SE  833. 

[a]  Allegation  as  to  property. — Wife 
need  not  allege  what  property  she  owns 
as  that  matter  may  be  inquired  into  at 
hearing.  Meyer  v.  Meyer,  255  111.  436, 
99  NE  591. 

821-31  Calhoun  v.  Calhoun,  146  Ga. 
67,  90  SE  381. 

821-32  Collins  v.  Collins,  71  N.  Y. 
269;  Abramowitz  v.  Abramowitz,  140 
NYS  275;  Michelson  v.  Michelson,  136 
NYS  533;  Moriarty  'v.  Moriarty,  10 
NYS  228.  ' 

821-33  Manrique  De  Lara  v,  Gar- 
rosi,  23  P.  R.  378. 

822-34    .See   Poss  v.  Poss,  164   App. 
Div.  213,  149  NYS  587. 
822-36    Becker    v.    Becker,  153  Wis. 
226,  140  NW  1082. 

822-38     See    Snider    v.    Snider,    179 
Ind.  583,  102  NE  32. 
822-39     See  Haskell  v.  Haskell,   119 
Minn.  484,  138  NW  787. 
823-40    Parker  v.  Parker,  211  Mass. 
139,  97  NE  988. 

823-46  Coleman  v.  Coleman  (Ala.), 
73  S  473;  Dahne  v.  Superior  Court,  31 
Cal.  App.  664,  161  P  280;  Machado  v. 
Machado,  31  Cal.  App.  378,  160  P  684; 
Osborne  v.  Osborne,  146  Ga.  344,  91  SE 
61;  Combs  v.  Combs,  146  Ga.  112,  90 
SE  862;  Smithson  v.  Smithson,  113 
Miss.  644,  74  S  609;  Weber  v.  Weber, 
195  Mo.  App.  126,  189  SW  577;  Hor- 
ter  V.  Horter,  177  App.  Div.  827,  164 
NYS  889;  Jones  v.  Jones,  173  N.  C. 
279,  91  SE  960. 

[a]  Appearance  of  husband  gives 
court  jurisdiction  to  award  alimony 
pendente  lite  although  return  day  of 
summons  has  not  been  reached.  Morick 
V.  Morick  (Mo.  App.),  196  SW  1029. 

[b]  After  the  Interlocutory  decree 
has  been  granted  the  court  may  settle 
alimony.  Shurman  v.  Shurman,  148 
NYS  947. 

824-48  [a]  Marriage  in  Issue. 
Where  the  answer  denies  the  fact  of 
marriage  the  court  has  no  jurisdiction 
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to  grant  alimony.  The  right  to  ali- 
mony depends  upon  the  status  of  par- 
ties and  when  this  is  put  in  issue  the 
court  cannot  presume  it  to  exist. 
Yangco  v.  Eohde,  1  Phil.  Isl.  404. 
824-S;4  Martin  v.  Martin,  167  Wis. 
255,  167  NW  304. 

824-58  Callahan  v.  Dunn,  30  Ida. 
225,  164  P  356. 

824-59  [a]  Effect  of  former  settle- 
ment.— The  trial  court  may  consider  all 
facts  in  evidence  as  to  property  lights 
of  parties,  and  render  such  decree  as 
may  be  just  and  equitable  irrespective 
of  whether  or  not  a  decree  in  an  action 
between  them  several  years  before  had 
settled  their  property  rights  up  to  that 
time.  Eayles  v.  Eayles,  91  Neb.  505, 
136  NW  733. 

824-60  Long  v.  Long,  147  GTa.  771, 
95  SE  676. 

[a]  Second  application. — If  court  re- 
fuses temporary  alimony  pending  an 
action  for  permanent  and  temporary 
alimony  the  applicant  may  again  apply 
for  such,  and  the  supplemental  applica- 
tion may  be  made  a  part  of  the  orig- 
inal suit  by  amendment.  And  if  it 
appears  that  circumstances  on  second 
application  are  different  from  those 
prevailing  when  first  was  refused  it  is 
no  abuse  of  discretion  to  allow  reason- 
able alimony.  Waters  v.  Waters,  138 
Ga.  805,  76  SE  48. 

[b]  Court  need  not  hear  testimony. 
(1)  The  court  may  award  temporary 
alimony  upon  bill,  answer,  cross-bill, 
etc.,  without  having  heard  testimony 
on  same.  Mulhall  v.  Mulhall,  120  Md. 
22,  87  A  490,  cit.  Buckner  v.  Buckner, 
118  Md.  263,  84  A  471.  (2)  Wife  need 
not  produce  proof  of  the  truth  of  her 
complaint  before  the  court  may  award 
alimony.  Adkins  v.  Adkins,  33  O.  C. 
C.  592,  15  O.  C.  C.  (N.  S.)  161. 

[c]  A  reasonable  prospect  of  success 
must  be  shown  the  court  on  an  applica- 
tion for  alimony  pendente  lite.  Win- 
ton  V.  Wanton,  161  NTS  405.' 
825-62  Mengel  t'.  Mengel,  157  la. 
630,  138  NW  495;  Tabor  v.  Tabor,  140 
NYS  313,  aff.  156  App.  Div.  892,  141 
NTS  1148. 

825-67    Brunson  v.  Brunson,  94  S.  C. 

II,  77  SE  704. 

826-74    Williford    v.    Williford,     162 

III.  App.  24;  Swalp  V.  Swalp  (Kan.), 
178  P  415;  Burris  v.  Burris,  180  Ky. 
365,  202  SW  906;  Westphal  v.  West- 
phal,  132  Md.  330,  103  A  846;  Winkler 


V.  Winkler,  104  Miss.  1,  61  S  1;  Seism 
V.  Seism,  184  Mo.  App.  543,  167  SW 
455;  Davis  v.  Davis,  174  Mo.  App.  538, 
160  SW  829;  Collett  v.  Collett,  170  Mo. 
App.  590,  157  SW  90;  Hildebrand  t>. 
Hildebrand,  41  Okl.  306,  137  P  711; 
Brunson  v.  Brunson,  94  S.  C.  11.  77  SE 
704;  Blair  v.  Blair,  40  Utah  306,  121 
P  19;  Gibson  v.  Gibson,  67  Wash.  474, 

122  P  15. 

[a]  No  jurisdiction  by  consent. 
Where  the  divorce  is  granted  on  the 
sole  ground  of  desertion  the  court  is 
without  jurisdiction  to  award  alimony, 
and  consent  of  the  parties  cannot  con- 
fer such  jurisdiction.  Andrews  v.  Whit- 
ney, 21   Haw.  264. 

826-75  Van  Natta  if.  "Van  Natta 
(Ind.),  121  NB  825;  Ginter  v.  Ginter, 
56  Ind.  App.  98,  104  NE  989;  Dietrick 
V.  Dietrick,  88  N.  J.  Eq.  560,  103  A 
242. 

[a]  Alimony  will  be  denied  where 
parties  had  been  separated  over  two 
years,  and  husband  had  continued  re- 
siding in  same  place,  and  no  suit  had 
been  filed  for  support,  and  no  new  need 
or  changed  condition  of  wife  is  shown 
to  have  arisen,  and  it  is  doubtful  which 
of  the  parties  was  the  deserter.  Hatch 
V.  Hatch,  83  N.  J.  Eq.  168,  93  A  700. 
826-76  Morales  v.  Eivera,  8  P.  E. 
442. 

826-77     Santos    v.   Sweeney,   4   Phil. 
Isl.  79. 
826-79     Laird  v.  Laird,  87  Kan.  Ill, 

123  P  869;  Winkler  v.  Winkler,  104 
Miss.  1,  61  S  1,  AnnCasl915C,  1250. 
See  Simpson  v.  Simpson,  21  Cal.  App. 
150,  131  P  99. 

826-80  But  see  Bensen  v.  Bensen,  20 
Cal.  App.  462,  129  P  596.  Contra, 
Nichols  V.  Nichols,  169  Mich.  640,  135 
NW  328. 

827-81  Spitler  ».  Spitler,  108  111. 
120;  DroUinger  v.  DroUinger,  57  Ind. 
App.  115,  106  NE  428;  Holman  v.  Hol- 
man,  155  Ky.  493,  159  SW  937. 
827-83  [a]  Upon  dismissal  of  com- 
plaint no  alimony  is  allowable.  Curnen 
V.  Curnen,  155  App.  Div.  536,  140  NYS 
805. 

837-84    Easeley  v.  Easeley,  173  N.  C. 
530,   92   SE   353;   S{)erry  v.   Sperry,  80 
W.  Va.  142,  92  SE  574. 
837-87    Bailey   v.   Bailey,    22    N.   D. 
553,  134  NW  747. 

828  89  Green  v.  Green,  162  Ky.  486, 
153  SW  775;  Longbotham  v.  Long- 
botham,   119  Minn.  139,   137  NW   387; 
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Lemp  «.  Lemp,  249  Mo.  295,  155  SW 
1057. 

828-90  [a]  InstaJlments  or  gross. 
"Where  the  situation  of  the  parties 
flnd  the  possible  contingencies  are 
such  as  the  amount  of  alimony  to  be 
paid  cannot  be  placed  in  a  lump  sum 
without  danger  of  hardship  to  the  de- 
fendant, and  uncertainty  as  to  the 
plaintiff,  the  court  should  provide  for 
the  payment  of  a  stated  sum  of  money, 
to  be  divided  and  distributed  over  fixed 
periods  of  time."  Boxa  v.  Boxa,  92 
Neb.  78,  137  NW  986. 

[b]  Judgment  must  definitely  fix  the 
payments. — "But  the  number  of  pay- 
ments, their  time  of  commencement 
and  termination,  must  be  fixed  by  the 
judgment.  They  cannot  rest  upon  any 
contingency,  nor  be  made  defeasible  by 
remarriage."  Lally  v.  Lally,  152  Wis. 
56,  138  NW  651. 

828-91  Martin  v.  Martin,  167  Wis. 
255,  167  NW  304. 

828-94  Longbotham  v.  Longbotham, 
119  Minn.  139,  137  NW  387. 
828-96  Stone  v.  Bayley,  75  Wash. 
184,  134  P  820.  See  Walter  v.  Walter, 
189  Bl.  App.  345  (where  court  disre- 
garded agreement  of  parties);  Emerson 
V.  Emerson,  120  Md.  584,  87  A  1033. 
[a]  A  decree  of  divorce  with  alimony 
not  appealed  from  cannot  be  affected 
by  agreement  between  husband  and 
wife  prior  to  entry  of  decree.  Cross 
V.  Cross,  98  Wash.  651,  168  P  168. 
828-97  Ex  parte  Whitehead,  179 
Ala.  652,  60  S  924;  Paulin  v.  Paulin, 
195  111.  App.  350;  Horter  v.  Horter, 
177  App.  Div.  827,  164  NTS  889;  Lally 
V.  Lally,  152  Wis.  56,  138  NW  651. 
[a]  Action  at  law. — Alimony  cannot 
ordinarily  be  enforced  by  action  at 
law,  but  only  by  application  to  the 
court  which  granted  it,  subject  to  his 
-discretion.  Walter  v.  Walter,  189  111. 
App.  345. 

[h]  After  appeal  application  for  ord^r 
to  pay  counsel  fees  must  be  made  in 
the  lower  court.  Dicus  v.  Dieus,  131 
Md.  87,  101  A  697. 

829-e  S.  f.  Superior  Court,  85  Wash. 
607,  148  P  882,  LEA1915E,.  567,  and 
court  cannot  be  compelled  to  try  the 
case  through  mandamus  proceedings. 
8S0-8  See  Blair  v.  Blair,  145  NTS 
397. 

[a]  Because  relator  Is  In  default  as 
to  payment  of  alimony  is  no  reason 
why  he  cannot  be  heard  in  asking  for 


a  modification  of  a  divorce  decree.  S. 
V.  Superior  Court,  78  Wash.  372,  139 
P  42. 

830-9  Ex  parte  Hall,  125  Ark.  309, 
188  SW  827;  Long  v.  Long,  62  Colo. 
191,  162  P  146;  Woodall  v.  Woodall, 
147  Ga.  676,  95  SE  233;  Gorham  v. 
Gorham,  147  Ga.  433,  94  SE  655;  Wil- 
kins  V.  Wilkins,  146  Ga.  382,  91  SE 
415;  Bothermel  v.  Eothermel,  166  111. 
App.  577;  McGill  f.  McGill,  101  Kan. 
324,  166  P  501:  Barton  v.  Barton,  99 
Kan.  727,  163  P  179;  Lake  v.  Hough- 
ton Circ.  Judge,  172  Mich.  660,  138 
NW  249;  Millis  v.  S.,  106  Miss.  131, 
63  S  344;  Adams  v.  Adams  (App.  Div.), 
166  NTS  167;  Merrifield  v.  Merri- 
field,  151  App.  Div.  931,  136  NTS  87; 
Aiken  v.  Aiken,  160  NYS  876;  Matzke 
[•.  Matzke,  185  App.  Div.  533,  173  NTS 
244;  Phinney  v.  Andrus,  108  Misc.  717, 
178  NTS  760;  Smedley  v.  S.,  95  Ohio 
141,  115  NE  1022;  Ex  parte  Sturroek, 
80  Tex.  Cr.  307,  189  SW  487;  Ex  parte 
Beavers,  80  W.  Va.  34,  91  SE  1076. 
[a]  Allowable  after  sequestration  has 
proved  ineffectual.  Jaeobson  v.  Jacob- 
son,  85  Misc.  253,  148  NYS  341. 
830-10     Bridges  v.  S.,  9  Okl.  Cr.  450, 

132  P   503. 

831-12     Wulff  V.  Wulff,  74  Misc.  213, 

133  NTS  807,  aff.  151  App.  Div.  22, 
135  NTS  289;  Miller  v.  Miller,  103 
Wash.  569,  175  P  295. 

831-14  Wulff  V.  Wulff,  74  Misc.  213, 
133  NTS  807,  aff.  151  App.  Div.  22, 
135  NTS  289. 

831-20  [a]  Contempt  proceeding  is 
properly  entitled  in  the  style  of  the 
divorce  proceeding.  Mitchell  v.  Supe- 
rior Court,  163  Cal.  423,  125  P  1061. 
832-22  [a]  Averment  of  notice  in 
affidavit. — Where  the  language  of  the 
affidavit  amounts  to  an  allegation  that 
defendant  was  present  when  the  order 
awarding  alimony  was  made  it  is  un- 
necessary to  allege  or  prove  he  had 
been  served  with  notice  of  the  original 
order.  Mitchell  v.  Superior  Court,  163 
Cal.  423,  125  P  1061. 
832-23  See  Taliaferro  v.  Taliaferro, 
171  NTS  25. 

832-25  Gust  v.  Gust,  78  Wash.  412, 
139  P  199. 

832-27  Wright  v.  Wright  (Conn.), 
105  A  684;  Boyle  v.  Boyle,  74  Wash. 
529,   133  P   1009. 

[a]  Burden  of  proof  of  inability  to 
pay  is  on  husband.  Schaffner  v.  Schaff 
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ner,  182  111.  App.  450;  Ex  parte  Cana- 
van,  17  N.  M.  100,  130  P  248. 
832-30  [a]  Instituted  pending  ap- 
peal.— Where  contempt  proceedings  are 
instituted  pending  appeal  defendant, 
upon  giving  bond,  is  entitled  to  a  stay. 
Brunson  v.  Brunson,  91  8.  C.  411,  74 
SB  928. 

§33-34  [a]  Where  receiver  had 
been  appointed,  who  took  possession 
of  all  husband's  property,  he  may  be 
ordered  to  pay  money  by  court,  but 
husband  cannot  be  adjudged  guilty  of 
contempt  for  failure  to  pay.  Gust  v. 
Gust,  78  Wash.  412,  139  P  199. 
833-36  Aiken  v.  Aiken,  160  NYS 
876. 

833-37  Hamblin  v.  Hamblin,  107 
Miss.  113,  65  S  113. 
833-42  [a]  Order  should  fix  no 
definite  period  of  imprisonment.  Boy- 
den  V.  Boyden,  162  111.  App.  77. 
834-46  [a]  The  findings  of  the 
lower  court  in  regard  to  the  contempt 
will  not  be  set  aside  unless  clearly  and 
palpably  against  the  weight  of  evi- 
dence. Boyden  v.  Boyden,  162  111.  App. 
77. 

834-47    Allen  v.  Allen,  126  Ark.  164, 
189  SW  841. 

834-48     Davis  v.  Davi^,  138  Ga.  8,  74 
SB  830. 

834-50    Taliaferro  v.  Taliaferro,  171 
NYS  25. 

834-54    Dwyer  v.  Mandell,  197  Mich. 
383,  163  NW  928. 

834-55     See  Hammontree  v.  Hammon- 
tree,  139  Ga.  810,  78  SB  122. 
835-57    Eaines   v.   Raines,     138    Ga. 
790,  76  SB  51. 

[aj  No  notice  of  application  for  exe- 
cution is  necessary.  Taylor  v.  Stowe, 
218  Mass.  248,  105  NE  890. 
[b]  Making  the  levy. — Where  judg- 
ment for  temporary  alimony  is  for  a 
certain  sum  payable  monthly,  an  exe- 
cution may  issue  in  a  gross  sum  for 
the  aggregate  amount  due  at  time  of 
issuance.  And  for  failure  to  pay  sub- 
sequent instalments  another  execution 
may  issue  for  each  sum  as  it  falls  due, 
but  only  one  execution  can  issue  foi 
the  same  sum.  Raines  v.  Raines,  138 
Ga.  790,  76  SB  51. 

[e]  An  order  of  supplementary  pro- 
ceedings may  issue.  In  re  Donovan, 
159  App.  Div.  228,  144  NYS  280. 
835-59  Zwingmann  v  Zwingmann, 
150  App.  Div  358,  134  NYb  1077, 
Valentine  v.   Williams,  159    NYS    815 


See  Pearson  t;.  Pearson,  166  Ky.  91,  178 
SW  1164;  :fJunn  v.  Page,  134  Ky.  698, 
121  SW  442,  135  AmStRep  429;  Rogers 
V.  Day,  115  Mich.  664  74  NW  190,  69 
AmSt  593;  Biffle  v.  Pullam,  114  Mo.  50, 
21  SW  450;  Jarboe  v.  Jarboe,  106  Mo. 
App.  459,  79  SW  1162  (decided  before 
the  present  statute) ;  Winter  v.  Winter, 
95  Neb.  335,  145  NW  709,  50  LRA 
(NS)  697;  Best  v.  Zu tavern,  53  Neb. 
604,  74  NW  64.  Contra,  Bates  v.  Bates, 
74  Ga.  105. 

[a]  Homestead  exempt. — Byers  v.  By- 
ers,  21  la.  268;  BifSe  v.  Pullam,  114  Mo. 
50,    21    SW    450;    Stanley   v.   Sullivan, 

71  Wis.  585,  37  NW  801,  5  AmSt  245. 

[b]  Homestead  not  exempt.  —  Kim- 
merly  v.  McMichael,  83  Neb.  789,  120- 
NW  487;  Fraaman  v.  Fraaman,  64  Neb. 
472,  90  NW  245,  97  AmSt  650;  Best  v. 
Zutavern,  53  Neb.  604,  74  NW  64. 

[c]  Where  husband  remarries. — The 
derelict  husband  cannot  defeat  the  col- 
lection of  a  decree  for  divorce  and  pay- 
ment of  alimony  by  remarrying  and 
claiming  the  benefit  of  the  exemption 
law.  Winter  v.  Winter,  95  Neb.  335, 
145  NW  709,  50  LRA  (NS)  697. 

[d]  Homestead  not  exempt  from  exe- 
cution. Ford  V.  Ford  (Ala.),  78  S  873. 
836-60  Turner  v.  Woolworth,  221 
N.  Y.  425,  117  NB  814. 

836-61  Arndt  v.  Burghardt,  165  Wis. 
312,  162  NW  317;  Lally  v.  Lally,  152 
Wis.  56,  138  NW  61.  See  Masterson  v. 
Ogden,  78  Wash.  644,  139  P  654. 
[a]  Property  accLuired  after  divorce 
granted  may  be  made  subject  to  lien 
for  alimony.  Searles  v.  Searles,  140 
Minn.  385,  168  NW  133. 
836-62  Hemenway  v.  W^ood,  53  la. 
21,  3  NW  794;  Abey  v.  Abey,  32  la. 
575;  Johnson  v.  Johnson,  66  Kan.  546, 

72  P  267;  Mahoney' «.  Mahoney,  59 
Minn.  347,  61  NW  334;  Harding  v. 
Harding,  16  S.  D.  406,  92  NW  1080, 
102  AmSt  694;  Schultz  v.  Schultz,  133 
Wis.  125,  113  NW  445,  126  AmSt  934. 
836-64  Phinney  v.  Andrus,  108  Misc. 
717,  178  NYS  760;  Jacobson  v.  Jacob- 
son,  86  Misc.  253,  148  NYS  341;  Talia- 
ferro V.  Taliaferro,  171  NYS  25.  See 
Sehreiber  v.  Garden,  152  App.  Div.  817, 
137  NYS  747. 

837-68     Reum  v.  Iteum    (Tex.   Civ.), 

209  SW  760. 

838-74    Kiplinger    v.    Kiplinger,    172 

Mich.  552,  138  NW  230. 

838-75    Jaiquhar    t,    Farquhar,    172 

App.   Div,  242,  158  ^ys  194;  Phinney 
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17.    Andrus,    108    Misc.    717,    178    NYS 
760. 

S39-86    Buffalo   v.   Letson,    33    Okl. 
261,  124  P  968. 

841-1    Warren   v.   Warren,   36    E.    I. 
167,  89  A  651. 

841-4    Masterson  v.  Ogden,  78  Wash. 
644,  139  P  654. 

841-7    Gordon  v.  Baker,  182  111.  App. 
587. 

841-11  Matthews  v.  Matthews  (Cal. 
App.),  173  P  1007;  Prewitt  v.  Prewitt, 
52  Colo.  522,  122  P  766;  Heft  v.  Heft, 
91  Conn.  219,  99  A  489;  Scott  v.  Scott, 
146  Ga.  766,  92  SB  519;  Wilkins  v. 
Wakins,  146  Ga.  382,  91  SE  415;  Dur- 
rell  V.  Durrell,  211  111.  App.  281;  Wal- 
ter V.  Walter,  189  111.  App.  345;  Men- 
gel  V.  Mengel,  157  la.  630,  138  NW 
495;  Emerson  v:  Emerson,  120  Md.  584, 
87  A  1033;  Perkins  v.  Perkins,  225 
Mass.  392,  114  NE'7l3;  Kelly  v.  Kelly, 
194  Mich.  94,  160  NW  397;  Wern  v. 
Wern,  171  Mich.  82,  137  NW  71;  Wald 
V.  Wald,  168  Mo.  App.  377,  151  SW 
786;  Pollitzer  «.  Pollitzer,  178  App. 
Div.  744,  165  NYS  953;  Gibson  v.  Gib- 
son, 81  Misc.  508,  143  NYS  37;  Molin- 
ari  V.  Acosta,  20  P.  E.  477;  Puigdollers 
V.  Monroig,  14  P.  R.  756;  Buzzo  v. 
Buzzo,  45  Utah  625,  148  P  362  (even 
where  amount  had  been  fixed  by  con- 
sent of  parties) ;  Euge  v.  Euge,  97  Wash. 
51,  165  P  1063,  LEA1917P,  721;  Van 
Horst  V.  Van  Horst  (Wash.),  165  P 
886;  Gust  V.  Gust,  70  Wash.  695,  127 
P.  292;  Weber  v.  Weber,  153  Wis.  132, 
140  NW  1052;  Lally  v.  Lally,  152  Wis. 
56,  138  NW  651. 

[a]  Authority  to  modify  decree  is 
statutory.  Pingree  v.  Pingree,  170 
Mieh.  36,  135  NW  923. 

[b]  Modification  after  remajfriage. 
Linton  v.  Hall,  86  Misc.  560,  149  NYS 
385. 

842-12    Bradley     v.     Bradley     (Cal. 

App.),  181  P  237;  Cline  v.  Cline  (la.), 

166  NW  698;  Davis'  Admr.  v.  E.  Co., 

172  Ky.  55,  188  SW  1061;   Silliman  v. 

'Silliman,  66  Or.  402,  133  P  769. 

[a]    Even    after    death    of    husband. 

Pingree  v.  Pingree,  170  Mieh.  36,  135 

NW  923. 

842-13    Buzzo    v.    Buzzo,     45     Utah 

Bao,  348  P  362. 

»i:2-14    Poss  V.  Poss,  164  App.  Div. 

213,  149  NYS  587. 

842-15     Ex  parte  Edwards,  183  Ala. 

659,  62  S  775. 


842-16  Lally  v.  Lally,  152  Wis.  56, 
138  NW  651. 

[a]  Allowing  alimony. — ^If  no  alimony 
was  asked  or  granted  the  court  can- 
not subsequently  order  an  allowance. 
Cameron  v.  Cameron,  31  S.  D.  335,  140 
NW  700. 

[b]  As  to~  past  due  Instalments  court 
cannot  modify  decree.  McGregor  v. 
McGregor,  52  Colo.  292,  122  P  390; 
Craig  V.  Craig,  163  111.  176,  45  NE 
153;  Beers  v.  Beers,  74  Wash.  458  133 
P  605. 

842-17  Plotke  v.  Plotke,  177  111.  App. 
344;  Egbera  v.  Egbers,  98  Wash.  531, 
167  P  1073. 

843-20  Eickerson  v.  Eiokerson  (Ala.), 
82  S  453;  Ortman  v.  Ortman  (Ala.), 
82  S  417;  Matthews  v.  Matthews  (Cal. 
App.),  173  P  1007;  Plotke  v.  Plotke, 
177  111.  App.  344;  Hartigan  v.  Hartigan 
(Minn.),  171  NW  925;  Haskell  v.  Has- 
kell, 119  Minn.  484,  138  NW  787; 
Levene  v.  Levene,  165  App.  Div.  953, 
150  NYS  708. 

[a]  Subsequent  marriage  of  wife  (1) 
is  ground  of  relief  from  paying  alimony 
(Emerson  v.  Emerson,  120  Md.  584,  87 
A  1033;  Mowbray  v.  Mowbray,  136 
App.  Div.  613,  121  NYS  45;  Linton  v. 
Hall,  86  Misc.,  560,  149  NYS  385),  (2) 
though  it  does  not  ipso  facto  dissolve 
the  obligation.  Gordon  v.  Baker,  182 
111.  App.  587. 

[b]  Husband  though  he  has  remar- 
ried must  continue  to  pay  alimony. 
Herrett  v.  Herrett,  80  Wash.  474,  141 
P  1158. 

[o]    Fornication  by  plaintlfT. — Hart  v. 
Hart,  23  Haw.  639. 
844-25    Butler    v.    Butler,    34     Okl. 
392,  125  P  1127. 

[a]  Order  modifying  decree  may  be 
obtained  by  motion  without  the  neces- 
sity of  filing  a  separate  complaint. 
Puigdollers  v.  Monroig,  14  P.  E.  756. 
844-29  Carr  v.  Carr  (la.),  171  NW 
785. 

845-30  Bates  v.  Bates,  145  NYS 
411. 

845-36  [a]  Oourt  may  award  ali- 
mony subsequent  to  entry  of  final  de- 
cree. Smith  V.  Snath,  88  N.  J.  Eq. 
319,   102  A   381. 

845-42  Prewitt  v.  Prewitt,  52  Colo. 
522,  122  P  766;  Burns  v.  Burns,  173 
Ky.  105,  190  SW  683;  Brown  v.  Brown, 
172  Ky.  754,  189  SW  921;  Westphal  v. 
Westphal,  132  Md.  330,  103  A  846; 
Haskell  v.  Haskell,  119  Minn.  484,  138 
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NW  387;  Hansing  v.  Hansing  (Okl.), 
183  P  978;  Liebig  v.  Liebig  (Okl.),  182 
P  605;  Egbers  v.  Egbers,  98  Wash. 
531,  167  P  1073.  See  Eickerson  v. 
Eickerson  (Ala.),  82  8  453. 
846-45  Schoeller  v.  Sehoellei,  161 
NYS  399. 

[a]    If  the  woman  was  not  in  fact  the 
wife  of  the  defendant  because  married 
to   another,   a  judgment   awarding  her 
alimony  will  be  enjoined.     Scurlock  v. 
Scurlock,  92  Tenn.  629,  22  SW  858. 
846-47     See  Masterson  v.  Ogden,  78 
Wash.  644,  139  P  654. 
846-48     Faversham  v.  Faversham,  161 
App.  Div.  521,  146  NYS  569. 
846-49     Stone    v.    Duffy,    219   Mass. 
178,  106  NE  595. 

847-54  Faversham  v.  Faversham,  161 
App.  Div.  521,  146  NYS  569.  Contra, 
Chumos  V.  Chumos,  93  Kan.  33,  143  P 
420. 

847-55  Daily  v.  Dally,  152  Wis.  56, 
138  NW  651. 

[a]  Executor  or  administrator  of  de- 
ceased husband  is  liable  for  arrears  of 
alimony.  Stone  v.  Duffy,  219  Mass. 
178,  106  NE  595. 

847-56     Stepp  v.  Stepp,  178  Ky.  337, 
198  SW  935;  Brown  v.  Brown,  172  Ky. 
254,  189  SW  921;  Griffin  v.  Griffin,  154 
Ky.  766,  159  SW  597;  Cignoni  v.  Cig- 
noni,  139  Da.  978,  72  S  707. 
[a]    As  to  execution  of  decree  pend- 
ing appeal.     See  Eobinson  v.  Bobinson 
(N.  J.  Eq.),  92  A  94. 
,848-57     Keller  v.  Keller,  182  la.  562, 
166  NW  69;   Dowling  v.  Dowling,  181 
Mo.    App.    675,    164    SW    643;    Gordon 
V.  Gordon,  91  S.  C.  245,  74  SE  360. 
848-58     Weber   ii.    Weber,     195    Mo. 
App.  126,  189  SW  577. 
848-59    Fowler  v.  Fowler  (Okl.),  161 
P  227. 

849-60  Knapp  v.  Knapp,  23  Cal. 
App.  10,  136  P  719;  Broun  v.  Broun, 
172  Ky.  754,  189  SW  921.  See  Miller 
V.  Miller,  65  Or.  551,  133  P  86,  mod. 
65  Or.  551,  131  P  308. 
849-61  Matthews  v.  Matthews  (Cal. 
App.),  173  P  1007;  Hogan  v.  Hogan, 
l48  Ga.  151,  95  SE  972;  Hutchins  v. 
Hutchins,  148  Ga.  109,  95  SE  974; 
Williams  v.  Williams,  141  Ga.  791,  82 
SE  226;  Gore  v.  Gore,  138  Ga.  171,  74 
SE  1029;  Stauber  v.  Stauber,  168  111. 
App.  179;  Williford  v.  Williford,  162  111. 
App.  24;  Miller  v.  Miljer,  55  Ind.  App. 
644,  104  TTE  588;  Ginter  v.  Ginter,  56 
Ind.  App.  98,  104  NE  989;  Huffman  v. 


Huffman,  53  Ind.  App.  201,  101  NE 
400;  Shafer  v.  Shafer,  53  Ind.  App. 
325,  101  NE  680;  Davison  v.  Davison, 
182  la.  1116,  165  NW  44;  Mangel  v. 
Mengel,  157.  la.  630,  138  NW  495; 
Ahrns  v.  Ahrns,  160  l^y.  342,  169  SW 
72^0 ;  Mulhall  v.  Mulhall,  120  Md.  22, 
87  A  490;  Winkler  v.  Winkler,  104 
Miss.  1,  61  S  1;  Dowling  v.  Dowling, 
181  Mo.  App.  675,  164  SW  643;  Collett 
V.  Collett,  170  Mo.  App.  590,  157  SW 
90;  Gordon  v.  Gordon,  91  S.  0.  245,  74 
SE  360;  Griffith  v.  Griffith,  74  Wash. 
284,  133  P  443;  Reynolds  v.  Eeynolds, 
72  W.  Va.  349,  78  SE  360;  Henrie  v. 
Henrie,  71  W.  Va.  131,  76  SE  837. 

[a]  An  allowance  6f  temporary  ali- 
mony or  suit  money  to  a  wife  having 
some  property  or  credit  is  not  neces- 
sarily an  abuse  of  discretion.  Snider 
V.  Snider,  179  Ind..  583,  102  NE  32; 
Gruhl  V.  Gruhl,  123  Ind.  86,  23  NE 
1101. 

[b]  Allowing  alimony. — While  a  judg- 
ment of  divorce  improperly  granted 
cannot  be  reversed,  alimony  may  be  ad- 
judged to  wife  on  appeal.  White  v. 
White,  152  Ky.  769,  154  SW  33. 

849-62  Price  v.  Price,  127  Ark.  506, 
192  SW  893;  Thomseu  v.  Thomsen,  31 
Oal.  App.  185,  159  P  1054;  Van  Gordor 
V.  Van  Gordor,  54  Colo.  57,  129  P  226; 
Simpson  v.  Simpson,  148  Ga.  151,  95 
SE  961;  Dandis  v.  Sanner,  146  Ga.  606, 
91  SE  688;  Friebe  v.  Elder  (Ind.  App.), 
103  NE  429,  aff.  181  Ind.  597,  105  NE 
151;  Wise  v.  Wise  (Ind.  App.),  119 
NE  501;  McCormick  v.  McCormick,  100 
Kan.  585,  165  P  285;  Danielson  v. 
Danielson,  99  Kan.  222,  161  P  623; 
Kelly  V.  Kelly,  183  Ky.  172,  209  SW 
335;  Fields  v.  Walker,  174  Ky.  461,  192 
SW  491;  Phillips  v.  Phillips,  173  Ky. 
608,  191  SW  482;  Burns  v.  Burns,  173 
Ky.  105,  190  SW  683;  Allen  v.  Allen, 
196  Mich.  292,  162  NW  987;  Judson 
«.  Judson,  171  Mich.  185,  137  NW  103; 
Walker  v.  Walker,  41  Nev.  4,  164  P 
653,  169  P  459;  Benedicto  v.  De  la 
Eama,  7  Phil.  Isl.  745;  Swearingen  '.;. 
Swearingen  (Tex.  Civ.),  193  SW  442; 
Stolz  V.  Stolz,  96  Wash.  227,  164  P  920; 
In  re  Mason's  Est.,  95  Wash.  564,  164 
P  205;  Catton  v.  Catton,  69  Wash.  130 
124  P  387;  Eoder  v.  Eoder,  168  Wis. 
283,  169  NW  307.  See  Longbotham  v. 
Dongbotham,  119  Minn.  139,  137  NW 
387. 

[a]    The  matter  is  dlscretlonaiy  with 
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the  court.  Ganger  v.  Gauger,  157  Wis. 
630,  147  NW  1075. 

[b]  The  court  should  make  an  eiiuit- 
aWe  division  of  the  property  even 
though  the  property  involved  was  the 
separate  property  of  the  husband  ac- 
quired before  marriage.  Hale  v.  Hale, 
76  Wash.  34,  135  P  481. 

[e]  Wife's  separate  property  will  be 
restored  to  her  if  she  is  granted  di- 
vorce. Fiedler  v.  Fiedler,  47  Okl.  BB, 
147  P  769. 

850-64  [a]  The  court  acciuires  jur- 
isdiction (1)  over  the  property  when 
it  is  described  in  the  pleading.  Cat- 
ton  V.  Catton,  69  Wash.  130,  124  P 
387.  (2)  Court  is  without  jurisdiction 
to  cancel  a  deed  given  wife  by  husband 
or  a  mortgage  on  his  real  estate  pur- 
chased by  wife  with  her  separate  funds, 
unless  an  issue  be  made  in  the  plead- 
ings showing  a  right  to  such  relief 
and  evidence  offered  iu  support  there- 
of. Fiedler  v.  Fiedler,  47  Okl.  66, 
147  P  769. 

850-66  See  Clute  v.  Clute,  93  Neb. 
756,  141  NW  1028. 

851-68  Catton  v.  Catton,  69  Wash. 
130,  124  P  387. 

[a]  Failure  to  schedule  the  property, 
(1)  of  the  parties  will  not  render  the 
pleading  demurrable.  McCord  v.  Mc- 
Cord,  140  Ga.  170,  78  SE  833.  (2) 
But  a  waiver  of  right  to  any  division 
of  the  property  results  where  it  is  not 
described  in  the  pleading.  Perkins  v. 
Perkins,  72  Or.  302,  143  P  995. 
851-71  Belding  v.  Huttenlocher,  177 
la.  440,  159  NW  191. 
851-74  [a]  Stipulation  on  eTidence. 
Duncan  v.  Duncan,  175  Cal.  693,  167  P 
141. 

851-75  Wiltbank  v.  Wiltbank,  18 
Ariz.  435,  162  P  60. 

[a]  An  agreement  of  the  parties  as 
to  the  distribution  of  the  property  will 
he  upheld  by  the  court.  Emery  v. 
Emery,  181  Mich.  146,  147  NW  452. 

[b]  Community  property  may  be  as- 
signed to  the  wife.  Cooper  v.  Miller, 
165  Cal.  31,  130  P  1048. 

851-78  Pfingsten  v.  Pflngsten,  164 
Wis.  308,  159  NW  921. 
851-79  Thomsen  v.  Thomson,  31  Cal. 
App.  185,  159  P  1054;  Belmont  v.  Bel- 
mont, 82  Or.  612,  162  P  830. 
852-81  Silllman  v.  Silliman,  66  Or. 
402,  133  P  769. 

852-82  Apple  v.  Apple,  105  Ark. 
669,  152  SW  296. 


852-83  Parman  v.  Parman  (Or.)  180 
P  906;  Swearingen  v.  Swearingen  (Tex. 
Civ.),  193  SW  442. 

852-84    See    Howell    v.    Howell,    42 
Okl.  286,  141  P  412. 
852-85     Hoellinger  v.  Hoellinger,   38 
N.  D.  636,  166  NW  519. 
852-86    Wise    v.   Wise    (Ind.    App.), 
119  NE  501. 

852-87  Schirmer  v.  Schirmer,  84 
Wash.  1,  145  P  981;  Gauger  v.  Gauger, 
157  Wis.  630,  147  NW  1075.  See  Glee- 
son  V.  Gleeson  94  Neb.  13,  142  NW 
292. 

852-88  Coleman  v.  Coleman  (Ala.), 
73  S  473;  Scott  v.  Wheeler,  170  la.  99, 
151  NW  1100;  Murray  v.  Murray 
(Md.),  107  A  550;  Austin  v.  Austin, 
173  Mich.  47,  138  NW  237;  Waters  v. 
Gray  (Mo.  App.),  193  SW  33;  Sanderg 
V.  Sanders,  167  N.  C.  317,  83  SE  489; 
Lucid  V.  McDowell  (Tex.  Civ.),  206  SW 
203;  Yates  v.  Yates,  165  Wis.  250,  161 
NW  743. 

[a]  "There  is  no  hard  and  fast  rule 
ty  which  it  can  be  determined  which 
one  of  two  contesting  parents  is  en- 
titled to  the  custody  of  the^  child  on 
their  separation."  Kjellander  v. 
Kjellander,  92  Kan.  42,  139  P  1013. 

[b]  Court  as  receiver. — The  jurisdic- 
tion of  the  court  as  to  the  disposition 
of  the  property  and  care  of  minor  chil- 
dren is  a  Continuous  one.  But  there  is 
no  precedent  for  the  trial  court  to  con- 
stitute itself  the  receiver  or  curator  of 
the  entire  estate.  Willson  v.  Willson, 
84  Wash.  240,  146  P  615. 

852-90  Lewis  v.  Lewis,  174  Cal.  336, 
163  P  42;  GrifSth  v.  Griffith  (Mo.  App.), 
190  SW  1021. 

853-93  [a]  In  Massachusetts  the 
superior  court  has  jurisdiction.  Stone 
V.  Duffy,  219  Mass.  178,  106  NE  595. 
853-96  Coleman  v.  Coleman  (Ala.), 
73  8  473;  Ex  parte  Saul,  31  Cal.  App. 
382,  160  P  695;  Kell  v.  Kell,  179  la. 
647,  161  NW  634;  Auer  v.  Auer  (Mo. 
App.),  193  SW  926. 

853-2     Yates  v.  Yates,  157  Wis.  219, 
147  NW  60.     See  Stone  v.  Bayley,  75- 
Wash.  184,  134  P  820. 
853-3     Davies  v.  Fisher,  34  Cal.  App. 
137;  166  P  833.     See  Carpenter  v.  Car- 
penter, 171  Mich.  572,  137  NW  250. 
854-5     Jacobs   v.   Jacobs,    136    Minn. 
190,  161  NW  525,  LEA1917D,  971. 
854-7    Caudill  v.    Caudill,    172    Ky. 
460,  189  SW  431. 


755 


Vol.  7 


DIVORCE 


854-13  Kolleri  v.  Eolleri,  33  Cal. 
App.  233,  164  P  817;  Simmons  v.  Sim- 
mon, 22  Cal.  App.  448,  134  P  791;  Har- 
ris V.  Harris,  65  Fla.  50,  61  S  122; 
Zachary  v.  Zachary,  140  Ga.  479,  79 
SE  115;  McGuire  v.  McGuire,  201  Mich; 
376,  167  NW  893;  Sanders  v.  Sanders, 

167  N.  C.  317,  83  SB  489;  Colorado  v. 
Capella,  18  P.  R.  953. 

[a]  The  decree  Is  decisive  as  long  as 
it  continues  in  force.  Stone  v.  Du£fy, 
219  Mass.  178,  106  NE  595. 

[b]  The  common  law  right  of  the 
father  to  the  custody  of  the  child  must 
yield  to  the  discretionary  power  vested 
by  the  statute  in  the  court.  Pearson  i). 
Pearson,  179  111.  App.  127. 
854-15  Pearson  v.  Pearson,  179  111. 
App.  127;  Cline  v.  Cline  (la.),  166  NW 
698;  Colson  v.  Colson,  153  Ky.  68,  154 
SW   380;    Shehan  v.   Shehan,   152   Ky. 

191,  153  8W  243;  McGuire  v.  McGuire, 
201  Mich.  376,  167  NW  893;  Weiss  v. 
Weiss,  174  Mich.  431,  140  NW  587; 
Kinsolving  v.  Kinsolving  (Mo.  App.), 
194  SW  530;  Dimmitt  v.  Dimmitt,  167 
Mo.  App.  94,  150  SW  1107;  Lester  v. 
Lester,  178  App.  Div.  205,  165  NTS 
187;  Smith  v.  Smith  (Tex.  Civ.),  200 
SW  1129;  Ex  parte  Boyd  (Tex.  Civ.), 
157  SW  254;  Holm  v.  Holm,  44  Utah 
242,  139  P  937. 

[a]  "The  paramoimt  consideration  is 
the  suitable  maintenance  of  the  child 
in  accord  with  its  station  in  life." 
Barle  v.  Earle,  158  App.  Div.  552,  143 
NYS  841. 

854-16  [a]  The  father  wiU  be 
awarded  custody  of  children  of  tender 
years  when  it  appears  it  is  not  for 
their  best  interests  to  remain  with 
mother.  Penn  v.  Penn,  37  Okl.  650, 
133  P  207. 
854-18     Wallace  v.  Wallace,  171  Ky. 

192,  188  SW  331;  Kane  v.  Kane,  53 
Mont.  519,  165  P  457;  Ex  parte  El- 
lerd,  71  Tex.  Cr.  285,  158  SW  1145. 
855-19  Lee  v.  P.,  53  Colo.  507,  127 
P  1023.  See  Shehan  v.  Shehan,  152 
Ky.  191,  153  SW  243;  Phipps  v.  Phipps, 

168  Mo.  App.  697,  164  SW  825. 

[a]  Nature  of  the  privilege. — "The 
privilege  of  visitation  of  the  parent  is 
an  important  one,  but  is  not  an  abso- 
lute right,  nor  is  it  the  paramount  con- 
sideration; it  must  yield  to  the  good  of 
the  child,  which  is  in  the  last  analysis 
the  controlling  consideration."  Bedolfe 
V.  Bedolfe,  71  Wash.  60,  127  P  594. 


855-21  Wald  v.  Wald,  168  Mo.  App. 
377,  151  SW  786;  Ex  parte  Ellerd,  71 
Tex.  Cr.  285,  158  SW  1145,  AnnCas 
1915D,  361. 

855-22  See  P.  v.  Hoxie,  175  111.  App. 
563.  Comp.  Dimmitt  v.  Dimmitt,  167 
Mo.  App.  94,  150  SW  1107. 
855-25  Comp.  Stone  v.  Bayley,  75 
Wash.  184,  134  P  820,  where  it  was 
held  that  the  court  could  burden  the 
jjroperty  for  the  benefit  of  the  children. 
855-28  [a]  Personal  property  of 
the  minor  child  may  not  be  subjected  to 
a  lien  for  his  support.  Longbotham  v. 
Longbotham,  119  Minn.  139,  137  NW 
387. 

855-30  Earle  v.  Earle,  158  App.  Div. 
552,  143  NYS  841. 

856-31  Bensen  v.  Bensen,  20  Cal. 
App.  402,  129  P  596;  Voss  v.  Voss,  167 
Wis.  430,  147  NW  634.  Contra.  Bed- 
ding V.  Bedding  (N.  J.  Eq.),  85  A  712; 
Weigel  V.  Weigel,  60  N.  J.  Eq.  322, 
47  A  183;  Lord  v.  Lord,  80  W.  Va. 
547,  92  SE  749. 

856-32  Burns  v.  Shapley  (Ala.  App.), 
77  S  447;  S.  v.  Coolidge,  72  Wash.  42, 
129  P  1088. 

856-33  Gilbert  v.  Gilbert,  149  Ky. 
638,  149  SW  964. 

856-38  [a]  An  independent  crim- 
inal proceeding  cannot  be  maintained. 
And  another  court  in  such  a  proceed- 
ing cannot  modify  a  decree  in  a  di- 
vorce case  as  to  support  of  child  by 
requiring  a  bond  as  security  for  pay- 
ment. 8.  V.  Coolidge,  72  Wash.  42,  129 
P  1088. 

856-39  Cline  v.  Cline  (la.),  166  NW 
698;  Kell  v.  Kell,  179  la.  647,  161  NW 
634;  Albertus  v.  Albertus,  178  la.  1124, 
160  NW  830;  Combs  v.  Combs,  99  Kan. 
626,  162  P  273;  Shehan  v.  Shehan,  152 
Ky.  191,  153  SW  243;  Pangle  v.  Pangle 
<Md.),  106  A  337;  Ryder  v.  Perking, 
219  Mass.  525,  107  NE  387;  Stone  V. 
Dufey,  219  }JLass.  178,  106  NE  595; 
Sweeney  v.  Sweeney  (Mich.),  162  NW 
1015,;  Auer  v.  Auer  (Mo.  App.),  193 
SW  926;  Wald  v.  Wald,  168  Mo.  App. 
377,  151  SW  786;  Dimmitt  v.  Dimmitt, 
167  Mo.  App.  94,  150  SW  1107;  S.  v. 
District  Court,  46  Mont.  425,  128  P 
590;  S.  V.  Elifritz,  100  Neb.  320,  160 
NW  113;  White  v.  White,  154  App.  Div. 
250,  138  NYS  1082;  Davis  v.  Davis,  150 
NYS  636;  Copeland  v.  Copeland,  58  Okl. 
327,  159  P  1122;  Gibbons  v.  Gibbons, 
75  Or.  500,  147  P  530;  Miller  v.  Miller, 
67  Or.  359,  136  P  15;  Gadsby  v.  Gads- 
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by,  65  Or.  309,  131  P  1022;  Hall  v. 
Whipple  (Tex.  Civ.),  145  SW  308;  S. 
V.  Sup.  Ct.,  103  Wash.  183,  173  P 
1014;  Kuge  v.  Buge,  97  Wash.  51,  165 
P  1063,  LEA1917F,  721;  Harris  v.  Har- 
ris, 71  Wash.  307,  128  P  673. 
[a]  Before  majority. — May  be  modi- 
fied at  any  time  before  children  are  of 
age.  Phipps  v.  Phipps,  168  Mo.  App. 
697,  154  SW  825.  * 

[h]  Permitting  visitation.  —  Decree 
may  be  so  modified  as  to  permit  parent 
to  visit  children  at  stated  intervals. 
Powers  V.  Powers,  164  App.  Div.  533, 
150  NYS  213. 

[e]  This  applies  though  the  judgment 
was  by  consent.  Sanders  v.  Sanders, 
167  N.  C.  317,  83  SE  489. 

[d]  Though  the  terms  are  agreed  to 
by  the  parties,  the  court  may  modify 
the  decree  or  order.  Gittings  v.  Git- 
tings,  197  Mich.  446,  163   NW  900. 

[e]  Decree  is  final  as  to  rights  of 
parties  at  the  time  of  and  prior  to  its 
rendition  although  it  may  be  modified 
by  the  court.  Burns  v.  Shapley  (Ala. 
App.),  77  S  447. 

857-40  Harris  v.  Harris,  65  Pla.  50, 
61  S  122;  Schlarb  v.  Schlarb,  168  la. 
364,  150  NW  593;  Duvall  v.  Duvall, 
147  Ky.  426,  144  SW  78;  Phipps  v. 
Phipps,  168  Mo.  App.  697,  154  SW 
825;  Ex  parte  Boyd  (Tex.  Civ.),  157 
SW  254;  Plummer  v.  Plummer  (Tex. 
Civ.),  154  SW  597;  Beers  v.  Beers,  74 
Wash.  458,  133  P  605. 
[a]  Burden  of  proving  changed  cir- 
cumstances is  on  party  claiming  the 
same  .  Grego  v.  Schneider  (Tex.  Civ.), 
154  8W  361. 

[bj  Mere  fact  that  allowance  was  in- 
adequate is  no  ground  for  modification, 
but  is  a  matter  subject  to  correction  on 
appeal.  Brice  v.  Brice,  50  Mont.  388, 
147  P  164. 

[c]  Third  person  may  intervene  when 
party  awarded  custody  became  unfit  for 
the  trust.  Stone  v.  Duffy,  219  Mass. 
178,  106  NE  595. 

857-42  Eussell  v.  Russell,  20  Cal. 
App.  457,  129  P  467. 
857-43  Waldref  v.  Waldref,  135 
Minn.  473,  159  NW  1068. 
858-47  Burns  r,.  Shapley  (Ala.  App.), 
77  S  447;  S.  v.  District  Court,  46  Mont. 
425,  128  P  590. 

858-49  [a]  The  inquiry  as  to  the 
propriety  of  modifying  the  decree 
should  include  an  investigation  as  to 
the  financial  ability  of  the  party  seek- 


ing the  custody  of  the  child.  Earle 
V.  Earle,  164  App.  Div.  713,  150  NTS 
173. 

858-50  [a]  Such  a  proceeding 
should  not  he  ia  the  form  of  a  mere 
motion  supported  by  aflSdavits,  but 
rather  in  a  supplemental  petition  set- 
ting out  the  facts  on  which  claim  for 
relief  is  demanded,  thus  enabling  de- 
fendant to  take  issue  thereon.  Schlarb 
V.  Schlarb,  168  la.  364,  150  NW  593. 
858-51  [a]  Notice  must  be  given, 
and  notice  by  publication  is  ineffec- 
tive. Blachly  v.  Blaohly,  169  la.  489, 
151  NW  447. 

858-53     S.    V.    Superior     Court,     103 
Wash.  183,   173  P  1014.     See  Scott  v. 
Wheeler,   170  la.  99,  151  NW   1100. 
859-55     Purdy  v.  Ernst,  93  Kan.  157, 
143  P  429. 

859-56  P.  V.  Hoxie,  175  111.  App. 
563. 

859-59  Kelly  v.  Kelly,  146  6a.  362, 
91  SE  120;  Bower  v.  Bower,  90  O.  St. 
172,  106  NE  969;  S.  v.  Superior  Court 
(Wash.),  183  P  63. 

[a]  Court  of  appeals  may  review  the 
grounds  for  a  divorce  and  evidence  sup- 
porting the  same  in  determining 
whether  alimony  is  reasonable  or  cus- 
tody of  infant  children  is  properly  be- 
stowed. Anderson  v.  Anderson,  152  Ky. 
773,  154  SW  1. 

859-60  Logan  v.  Logan,  171  Ky.  115, 
188  SW  3'01;  Bower  v.  Bower,  90  O. 
St.  172.  106  NE  969;  McKissiok  v.  Mc- 
Kissiek  (Or.),  174  P  721. 

[a]  Proceedings  pending  appeal. — See 
Scott  V.  Wheeler,  170  la.  99,  151  NW 
1100. 

[b]  Presumptions  as  to  findings. 
Where  the  court  in  its  decree  does  not 
state  or  recite  the  offer  or  introduc- 
tion of  evidence,  but  simply  says  the 
court  "proceeding  to  hear  the  facts 
and  reasons  urged  in  the  motion  finds, 
etc.,"  it  will  be  assumed  on  appeal  that 
the  court  disposed  of  the  motion  upon 
the  statements  therein  made  and  the 
aflldavits  in  support  thereof.  Schlarb 
V.  Schlarb,  168  la.  364,  150  NW  593. 
859-61  Simmons  v.  Simmons,  22  Cal. 
App.  448,  134  P  791;  Sanders  v.  San- 
ders, 167  N.  C.  317,  83  SE  489. 
859-62  Eallihan  v.  Motschmann,  179 
Ky.  180,  200  SW  358. 

859-63  [a]  Appeal  from  order  of 
custody  stays  such  order  pending  the 
appeal.  Ex  parte  Dupes,  31  Cal.  App. 
698,  161  P  276. 
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863-1     Wootten  v.  Vaughn  (Ala.),  81 

S  660;  McParland  v.  MeFarland  (Mo.), 
211  SW  23. 

864-17     Ryder  v.  Kennedy,  224  N.  Y. 
407,  121  NE  346. 


DOWER 
866-31  Beal-Burrow  D.  G.  Co.  v. 
Kessinger,  132  Ark.  132,  200  SW  1002. 
[a]  Circuit  court  has  power  to  ad- 
measure dower.  Browne  v.  Coleman,  62 
Or.  454,  125  P  278;  Baer  v.  Ballingall, 
37  Or.  416,  61  P  852. 
867-34  Carter  v.  Younger,  112  Ark. 
483,  166  SW  547. 

867-36  See  Carter  v.  Younger,  112 
Ark.  483,  166  SW  547. 
868-39  Underground  Electric  Bys. 
Co.  V.  Owsley,  196  Fed.  278,  116  CCA 
98,  mod.  190  Fed.  679;  TJpshaw  v.  Up- 
shaw,  180  Ala.  204,  60  8  804;  Wilson 
V.  Roebuck,  180  Ala.  288,  60  S  870; 
Johnson  v.  Johnson,  106  Ark.  9,  152 
SW  1017. 

869-41     Robertson   v.   Robertson, 
191  Ala.  297,  68  S  52. 
869-42     See  Ahin  v.  Opele,  17  Haw. 
525. 

869-43  [a]  An  equity  court  has  no 
jurisdiction  of  a  suit  brought  against 
a  widow  for  admeasurement  of  dower 
where  the  widow  denies  she  has  any 
dower  rights.  Ahin  v.  Opele,  17  Haw. 
525. 

871-57  Sprague  v.  Stevens,  37  R.  I. 
1,  91  A  43;  Bragg  v.  Land  &  Imp.  Co., 
115  Va.  1,  78  SE  541. 
872-60  Kirby  v.  Kelly,  90  S.  C.  378, 
73  SE  780;  Bostiek  v.  Barnes,  59  S. 
C.  22,  37  SE  24. 

[a]  Venue. — Where  action  may  be 
brought  jointly  against  persons  in  pos- 
session of  any  of  the  lands  out  of  which 
dower  is  claimed,  then  the  fact  that 
part  of  lands  may  be  in  one  county  and 
part  in  another  does  not  deprive  the 
court  of  jurisdiction.  Kirby  v.  Kelly, 
90  S.  C.  378,  73  SE  780;  Barrett  «. 
Watts,  13  S.  C.  441. 
872-65  [a]  While  the  statute  of 
R.  I.,  Gen.  Laws,  1909,  ch.  329,  §15, 
provides  that  a  widow  entitled  to 
dower  in  several  parcels  of  land  may 
sue  in  equity  all  persons  owning  the 
various  parcels,  such  provision  does 
not  preclude  her  from  suing  separately 
those  owners,  who  by  reason  of  death 
or  alienation  after  commencement  of 
suit  will  not  be  affected  by  the  decree. 
Sprague  v.  Stevens,  37  R.  I.  1,  91  A  43. 


[b]    Heirs  of  deceased  defendant. — In 

the  case  of  death  of  any  party  de- 
fendant it  is  not  necessary  to  make  the 
heirs  at  law  or  devisees  parties  before 
proceeding,  but  the  failure  to  join  only 
eliminates  the  parcel  owned  by  the 
deceased  from  further  consideration. 
Sprague  v.  Stevens,  37  R.  I.  1,  91  A  43. 
[cj  Heir  necessary  party  to  an  action 
by  widow  for  partition  and  dower 
where  land  jointly  held  was  volun- 
tarily partitioned  between  surviving 
owner  and  deceased  owner's  heir,  and 
each  took  a  part.  Vaughn  v.  Vaughn, 
180  Ala.  212,  60  S  872. 
873-69  Murray  v.  Scully,  259  Mo.  57, 
167  SW  1017. 

873-70    Murray  v.  Scully,  259  Mo.  57, 
167  SW  1017. 
873-72     Arbaugh   v.  West,   127   Ari. 

98,  192  SW  171;  Murray  v.  Scully,  259 
Mo.  67,  167  SW  1017. 

875-81  Ryder  v.  Kennedy,  224  N.  Y. 
407,  121  NE  346. 

876-92  See  Murray  v.  Scully,  259 
Mo.  57,  167  SW  1017. 
877-94  [a]  As  to  necessity  of  fil- 
ing a  cross-bill,  see  Bragg  v.  Land  & 
Imp.  Co.,  115  Va.  1,  78  SE  541. 
S80-19  [a]  Commissioners  must 
give  notice  of  time  of  admeasurement 
of  dower  to  heirs,  and  dower  should 
not  be  laid  off  in  absence  of  heirs,  un- 
less after  notice  they  fail  to  attend. 
Ross'  Admx.  v.  Ross,  72  W.  Va.  640, 
78  SE  789. 

881-27  [a]  Written  instructions  in 
regard  to  their  duties  need  not  be 
given.  Moran  v.  Stewart,  246  Mo.  462, 
151  SW  439,  eit.  Chicago,  etc.  R.  Co. 
V.  Townsite  Co.,  103  Mo.  451,  15  SW 
437. 

882-33  [a]  There  need  be  no 
written  exceptions,  the  trial  court  de- 
termining the  correctness  or  legality  of 
the  report  in  any  manner  satisfactory 
to  it.  When,  however,  the  report  was 
approved  it  became  binding  and  then 
party  should  except  to  order  approving 
it.  Moran  v.  Stewart,  246  Mo.  462,  151 
SW  439. 

883-44     Grote  v.  Grote,  275  111.  206, 
113  NE  967. 
884-48     Claussen  v.  Claussen,  279  111. 

99,  116  NE  693. 

884-50  But  see  Slater  v.  Slater 
(Va.),  98  SE  7. 

885^51  Wade  v.  Wade,  153  Ky.  618, 
156  SW  138,  rev.  on  rehear.  154  Ky. 
24,  156  SW   873;   McClain  v.  McClain, 
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152  Ky.  206,  153  SW  234,  extending 
opinion,  151  Ky.  356,  ISl  SW  926. 
886-61  [a]  ESect  of  voluntary 
partition. — Dower  in  land  held  in  com- 
mon should  be  enforced  against  part 
of  land  taken  by  heir  of  deceased  co- 
tenant  under  voluntary  partition  rather 
than  against  that  taken  by  surviving 
co-tenant.  Vaughn  v.  Vaughn,  180  Ala. 
212,  60  S  872. 

886-62  Pierce  v.  O'Brien,  29  Fed. 
402;  Morgan  v.  Hendren,  102  Ala.  245, 
14  S  540;  Thrasher  v.  Pinckard,  23  Ala. 
616;  In  re  Tomlinson,  9  Del.  Ch.  446, 
81  A  468,  585;  Baden  v.  McKenny,  -7 
Mackey  (D.  C.)  268;  Scammon  v.  Camp- 
bell,. 75  111.  223;  Felch  v.  Finch,  52  la. 
563,  3  NW  570;  Wall  «.  Hill,  7 
Dana  (Ky.)  173;  Lawson  v.  Morton, 
6  Dana  (Ky.)  471;  Mahoney  v.  Young, 
3  Dana  (Ky.)  588,  28  AmDee  114;  Car- 
ter V.  Parker,  28  Me.  509;  Hobbs  v. 
Harvey,  16  Me.  80;  Bowie  v.  Berry,  3 
Md.  Ch.  359;  Markham  v.  Merrett,  7 
How.  (Miss.)  437,  40  AmDec  76;  Wool- 
dridge  v.  Wilkins,  3  How.  (Miss.)  360; 
Young  V.  Thrasher,  115  Mo.  222,  21 
SW  1104;  Rannells  v.  Washington  Uni- 
versity, 96  Mo.  226.  9  SW  569;  Van 
Dorn  V.  Van  Dorn,  3  N.  J.  L.  270,  4 
AmDec  408;  Turner  v.  Kuehnle,  70  N. 
J.  Eq.  61,  62  A  327;  Thompson  v.  Mor- 
row, 5  Serg.  &  E.  (Fa..)  289,  9  AmDec 
358;  Shirtz  v.  Shirtz,  5  Watts  (Pa.) 
255;  Gannon  v.  Widman,  15  Pa.  Co.  Ct. 
474;  Eobinet  v.  Pickering,  44  TJ.  C.  Q. 
B.  (Can.)  337;  Norton  v.  Smith,  20  V.  C. 
Q.  B.  (Can.)   213. 

887-63  Husted's  Appeal,  34  Conn. 
488;  Parker  v.  Parker,  17  Pick.  (Mass.) 
236;  Larrowe  v.  Beam,  10  Ohio  498, 
against  grantee  of  heirs.  See  Man- 
ning V.  Laboree,  33  Me.  343. 
887-64  Comp.  Way  v.  Way,  42  Conn. 
52;-  AUsmiller  v.  Freutchenicht,  86  Ky. 
198,  5  SW  746.  See  Evertson  v.  Tap- 
pen,  5  Johns.  Ch.  (N.  Y.)  497.' 
887-69  [a]  Irregularities  not  af- 
fecting the  judgment. — Where  judge 
at  chambers  appointed  commissioners, 
who  assigned  dower  and  made  return 
to  proper  court  and  judgment  was  duly 
entered  thereon,  such  judgment  will  not 
be  declared  a  nullity  because  the  judge 
was  sitting  at  chambers  outside  his  cir- 
cuit when  the  appointment  was  made, 
or  because  the  record  did  not  show  that 
the  commissioners  made  the  aflSdavit 
provided  by  law  before  assigning  dow- 
er.   Cook  V.  Cook,  138  Ga.  88,  74  SE 


795.  See  Early  «.  Oliver,  63  Ga.  11,  22. 
888-72  Aloe  v.  Lowe,  278  111.  233, 
115  NE  862. 

888-73  [a]  Under  §1600  of  Code 
Civ.  Proe.  a  widow  is  entitled  to  dam- 
ages for  withholding  her  dower,  the 
amount  to  be  computed  from  her  hus- 
band's death,  or  where  it  is  against 
any  other  person,  from  the  time  when 
she  demanded  it.  Boessle  v.  Boessle, 
163  App.  Div.  344,  148  NYS  659,  rev^ 
81  Misc.  558,  142  NYS  984.  See  Gor- 
don V.  Gordon,  80  App.  Div.  258,  81 
NYS  241. 

89@-90  [a]  No  right  of  recovery  In 
executors. — Where  wife  died  before  her 
dower  had  been  admeasured  her  exec- 
utors are  not  entitled  to  the  relief 
prayed  for  in  her  bill.  Sims  v.  Yerkes, 
239  Pa.  595,  87  A  56,  aff.  52  Pa. 
Super.  105. 

890-92  Bell  v.  Golding,  151  App. 
Div.  945,  136  NYS  278;  Dudley  v.  Ty- 
son, 167  N.  C.  67,  82  SE  1025,  cit.  Eev., 
§2517.  See  Upshaw  v.  Upshaw,  180 
Ala.  204,  60  S  804;  Vaughn  v.  Vaughn, 
180  Ala.  212,  60  S  872. 

DUE  PBOCESS  OF  LAW 
894-1  In  re  Thompson,  116  Me.  473, 
102  A  303;  Ex  parte  Sullivan,  10  Okl. 
Cr.  465,  138  P  815;  Ekern-  v.  McGov- 
ern,  154  Wis.  157,  142  NW  595,  46  LEA 
(NS)  796. 

894-2  Brooklyn,  etc.  E.  Co.  v.  Straus, 
245  Fed.  132;  Evans  v.  Evans  (Ala.), 
76  S  95;  Drainage  Comrs.  v.  Drainage 
Dist.,  266  111.  536,  107  NE  895;  In  re 
Opening  Alley,  138  Minn.  271,  164  NW 
983,  AnnCasl918E,  271;  Heim  v.  Mc- 
Call,  165  App.  Div.  449,  150  NYS  933; 
P.  V.  Crane,  165  App.  Div.  449,  150 
NYS  933;  .Pryor  v.  Paving  Co.  (Okl.), 
184  P  88. 

fa]  The  legislature  may  classify  where 
the  classification  bears  upon  all  alike 
within  the  class.  Citizens'  Tel.  Co.  v. 
Fuller,  229  U.  S.  322,  33  Sup.  Ct.  833, 
57  L.  ed.  1206;  Chicago  Dock  Co.  v. 
Fraley,  228  U.  S.  680,  33  Sup.  Ct.  715, 
57  L.  ed.  1022;  Bradley  v.  Eichmond, 
227  U.  S.  477,  33  Sup.  Ct.  318,  57  L.  ed. 
603;  Michigan  Central  E.  Co.  v.  Pow- 
ers, 201  U.  8.  245,  26  Sup.  Ct.  459,  50 
L.  ed.  744. 

89S-3  Barrett  v.  Indiana,  229  V.  S. 
26,  33  Sup.  Ct.  692,  57  L.  ed.  1050; 
Schmidinger  v.  Chicago,  226  U.  S.  578, 
33  Sup.  Ct.  182,  57  L.  ed.  364;  Mobile, 
etc.  B.  B.  V.  Turnipseed,  219  U.  S.  35, 
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31  Sup.  Ct.  136,  55  L.  ed.  78,  AnnCas 
1912A,  463,  32  LEA  (NS)  226;  Gund- 
ling  V.  Chicago,  177  U.  S.  183,  20  Sup. 
Ct.  633,  44  L.  ed.  725;  York  v.  Texas, 
137  U.  8.  15,  11  Sup.  Ct.  9,  34  L.  ed. 
604;  Chinn  v.  Co.,  195  Fed.  158;  Butler 
V.  Perry,  67  Fla.  405,  66  8  150;  But- 
ton Phosphate  Co.  v.  Triest,  67  Fla.  370, 
65  S  282;  P.  V.  Gordon,  274  111.  462, 
113  NE  864;  Magnolia  Bk.  v.  Bd.  of 
Snprs.,  Ill  Miss.  857,  72  S  697;  U.  S. 
V.  Ocampo,  18  Phil.  Isl.  1;  S.  v.  Spon- 
augle,  45  W.  Va.  415,  32  SE  283,  43 
LEA  727;  Kelly  v.  Bd.  of  Comrs.,  24 
'  Wyo.  386,  159  P  1086. 

896-4  Garland  v.  Washington,  232  U. 
S.  642,  34  Sup.  Ct.  456,  58  L.  ed.  772; 
Elbert  v.  Scott,  5  Boyce  (Del.)  1,  90 
A  587;  Lynn  «.  Flanders,  141  Ga.  500, 
81  SE  205;  Sheldon  v.  Hoyne,  261  111. 
222,  103  NE  1021;  Lacey  v.  Lemmons, 
22  N.  M.  54,  159  P  949,  LEA1917A, 
1185. 

896-5  New  Eiver,  H.  &  "W.  E.  Co. 
V.  Honaker,  119  Va.   641,  89   SE   960. 

[a]  What  constitutes  due  process  of 
law  In  deportation  proceedings. — Ex- 
parte  Hidekuni  Iwata,  219  Fed.  610. 

[b]  Removal  from  ofllce. — If  one  ac- 
cept oflSce  from  which  by  the  law  of 
the  land  he  is  subject  to  be  removed 
in  any  particular  way,  then  deprival 
that  way  is  due  process  of  law.  If  he 
takes  an  office  which  is  in  the  power 
of  the  legislature  to  abolish  and  he  is 
therrty  deprived  of  it  his  removal  is 
by  due  process  of  law.  Ekern  v.  Mc- 
Govern,  154  Wis.  157,  142  NW  595,  46 
LEA  (NS)  796,  quot.  from  Attorney 
General  v.  Jochim,  99  Mich.  358,  58 
NW  611,  41  AmStEep  606,  23  LEA  699. 
896-6  Sehmidinger  v.  Chicago,  226 
U.  S.  578,  33  Sup.  Ct.  182,  57  L.  ed. 
364;  Sheldon  v.  Hoyne,  261  111.  222, 
103  NE  1021. 

[a]  The  regular  administration  of  law 
according  to  the  prescribed  procedure, 
is  due  process  of  law.  Frank  v.  &., 
142  6a.  741,  83  SE  645;  Sheldon  v. 
Hoyne,  261  111.  222,  103  NE  1021;  Wil- 
cox V.  Phillips,  260  Mo.  664,  169  SW 
55;  Jones  ;;.  Yore,  142  Mo.  38,  43  SW 
384;  IT.  8.  v.  Ocampo,  18  Phil.  Isl.  1; 
Carnegie  Nat.  Gas  Co.  v.  Swiger,  72 
W.  Va.  557,  79  SE  3,  46  LEA  (NS) 
1073.  ' 

fbT  Erroneous  decision  of  court. — A 
state  does  not  violate  the  due  process 
of  law  provisions,  etc.    Griggs  v.  Han- 


son, 86  Kan.  632,  121  P  1094,  AnnCas- 
1913C,  242,  52  LEA  1161. 
898-7  Barrett  v.  Indiana,  229  U.  S. 
26,  33  Sup.  Ct.  692,.  57  L,  ed.  1050; 
Sehmidinger  v.  Chicago,  226  U.  8.  578, 
33  Sup.  Ct.  182,  57  L.  eZ.  364;  Butler 
V.  Perry,  67  Fla.  405,  66  8  150;  Dut- 
ton  Phosphate  Co.  v.  Priest,  67  Fla. 
370,   65   8  282. 

[a]  A  retroactive  law  which  impairs 
substantial  property  rights,  would  be 
unconstitutional  as  denying  due  pro- 
cess of  law.  Hanscom  v.  Gas  Light  Co., 
220  Mass.  1,  107  NE  426. 
898-8  Sheldon  v.  Hoyne,  261  111.  222, 
103  NE  1021;  Carnegie  Natural  Gas 
Co.  V.  Swiger,  72  W.  Va.  557,  70  SE  3, 
46  LEA  (NS)  1073;  8.  v.  Sponaugle, 
45  W.  Va.  415,  37  8E  283,  43  LEA  727; 
Ekern  v.  McGovem,  154  Wis.  157,  142 
NW  595,  46  LEA  (NS)  796. 
898-9  Carnegie  Nat.  Gas  Co.  v.  Swi- 
ger, 72  W.  Va.  557,  79  SE  3,  46  LEA 
(NS)  1073  quot.  Brannon  on  Fourteenth 
Amendment,  467. 

[a]  Railroad  commission. — Stimets  v. 
Highgate,  81   Vt.  231,  69  A  878. 

[b]  Public  serrlce  commission. 
George  v.  Consol.  Light  Co.,  87  Vt.  411, 
89  A  635. 

[e]  Collection  of  taxes  and  state  reve- 
nue.— ^Wulzen  V.  Board,  101  Cal.  15,  35 
P  353;  Forbes  v.  Chuoco  Tiaco,  16 
Phil.  Isl.  534;  8.  v.  Sponaugle,  45  W. 
Va.  415,  32  SE  283,  43  LEA  727. 
899-10  Adams  v.  Tanner,  244  U.  8. 
590,  37  Sup.  Ct.  662,  61  L.  ed.  1336; 
Puget  Sound  T.  L.  &  P.  Co.  v.  Eeyn- 
nolds,  244  TJ.  8.  574.  37  Sup.  Ct.  705, 
61  L.  ed.  1325;  Santa  Fe  E.  Co.  v. 
Lane,  244  U.  8.  492,  37  Sup.  Ct.  714, 
61  L.  ed.  1275;  Mississippi  B.  E.  Com. 
V.  E.  Co.,  244  U.  8.  388,  37  Sup.  Ct. 
602,  61  L.  ed.  1216;  Farmers'  Irr.  Dist. 
V.  S.,  244  U.  8.  325,  37  Sup.  Ct.  603, 
61  L.  ed.  1168;  Missouri  P.  E.  Co.  v. 
Coal  Co.,  244  TT.  S.  191,  37  Sup.  Ct. 
618,  61  L.  ed.  1075;  Chicago  Dock  Co. 
V.  Fraley,  228  U.  8.  680,  33  Sup.  Ct. 
715,  57  L.  ed.  1022;  Laurel  Hill  Ceme- 
tery V.  San  Francisco,  216  U.  8.  358,  30 
Sup.  Ct.  301,  54  L.  ed.  515;  Standard 
C.  S.  Co.  V.  Farrell,  242  Fed.  87;  Berg- 
man V.  Kearney,  241  Fed.  884;  Button 
Phosphate  Co.  v.  Priest,  67  Fla.  370,  65 
8  282;  Tatlow  v.  Bacon,  101  Kan.  26, 
165  P  835;  La  Monte  v.  Lurich,  86 
N.  J.  Eq.  26,  100  A  1031;  8.  V.  Maras- 
toni,  85  Or,  37,  165  P  1177;  Chicago 
&  N.  W.  B.  Co.  V.  Dougherty,  39  8.  D. 
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147,  163  NW  715;    Brazaele  v.  Stj-ength 

(Tex.  Civ.),  196  SW  247;    Peck  v.  Lin- 

ney,  97  Wash.  103,  165  P  1080. 

901-17    C.  V.  Maeh.  Co.,  120  Va.  835, 

92  8E  901. 

902-18     Frank  v.  S.,  142  Ga.  741,  83 

SB   646,   quot.  from   McGehee   on  Due 

Process  of  Law,  35. 

902-20  Frank  v.  S.,  142  Ga.  741,  88 

SE  645,   quot.  from  McGehee   on   Due 

Process  of  Law. 

907-41  Walters  v.  McKinnis,  221 
Fed.  746;  Thdmas  v.  Boise  City,  25 
Ida.  522,  138  P  1110;  Anderson  v.  Ey. 
Co.,  25  Ida.  433,  138  P  127;  Hess  v. 
Conway,  93  Kan.  246,  144  P  205;  Wil- 
cox V.  Phillips,  260  Mo.  664,  169  SW 
55;  Bledsoe  v.  Stallard,  250  Mo.  154, 
157  SW  77;  P.  v.  Kempner,  154  App. 
Div.  674,  139  NY8  440;  Matter  of 
Grout,  105  App.  Div.  98,  93  NTS  711; 
Ex  parte  Sullivan,  10  Okl.  Cr.  465,  138 
P  815;  Schields  v.  MeMicking,  23  Phil. 
Isl.  526;  Straub  v.  Inv.  Co.,  31  S.  D. 
571,  141  NW  979. 

[a]  "Du-e  process  of  law  only  means 
due  notice  and  opportunity  to  be 
heard."  Bass  v.  E.  Co.,  136  La.  528, 
67  S  355. 

[b]  Substituted  service.— Statute  pro- 
viding that  service  on  an  agent  of  an 
unincorporated  association  makes  the 
association  a  party  is  not  violative  of 
the  due  process  clause  of  the  constitu- 
tion. Ex  parte  Baylor,  93  8.  C.  414, 
77  SB  59. 

[c]  Fundamental  rights^ — Walters  v. 
McKinnis,  221  Fed.  746;  Ekern  v.  Mc- 
Govern,  154  Wis.  157,  142  NW  595,  46 
LEA  (NS)   796. 

[d]  Due  process  of  law  depends,  etc. 
Wilcox  V.  Phillips,  260  Mo.  664,  169 
SW  55;  Bertholf  v.  O'Eeilly,  74  N.  Y. 
509,  30  AmEep  323. 

[e]  Service  on  a  domestic  corporation 
made  by  delivering  a  copy  to  any  one 
of  certain  officers,  either  within  or 
without  the  state,  is  sufficient  notice  to 
the  corporation  and  constitutes  due 
process.  Straub  v.  Inv.  Co.,  31  S.  D. 
571,  141  NW  979. 

[f]  Service  upon  one  member  of  a 
late  partnership  is  sufficient  to  author- 
ize a  judgment  covering  the  partner- 
ship property  or  interest  of  the  late 
partner  not  served,  and  such  judgment 
does  not  operate  to  deprive  such  per- 
son of  property  without  due  process  of 
law.  Thomas  v.  Nathan,  65  Fla.  386, 
62  S  206. 


908-42  Southern  K.  Ey.  Co.  v.  Vance 
(Tex.  Civ.),  155  SW  696. 
909-43  Hanover  Nat.  Bank  v.  Moy- 
ses,  186  IT.  S.  181,  22  Sup.  Ct.  857,  46 
L.  ed.  1113;  In  re  Bump's  Est.,  152 
Cal.  2r4,  92  P  643.  See  note  in  52 
LEA  (NS)   1161. 

909-44  Nerenberg  v.  Keith,  101  Misc. 
551,  167  NYS  612. 

909-46    In  re  McPhee's  Est.,  154  Cal. 
385,  97  P  878. 

912-52  Mobile,  J.  &  K.  C.  E.  Co.  v. 
Turnipseed,  219  U.  S.  35,  31  Sup.  Ct. 
136,  55  L.  ed.  78,  AnnCasl912A,  463, 
32  LEA  (N8)  226;  S.  v.  Thomas,  144 
Ala.  77,  40  S  271;  Meadowcroft  v.  P., 
163  111.  56,  45  NE  303;  P.  v.  Cannon, 
139  N.  Y.  32,  34  NE  769. 
913-57  Mobile,  J.  &  K.  C.  E.  Co.  v. 
Turnipseed,  219  XT.  8.  35,  31  Sup.  Ct. 
136,  55  L.  ed.  78,  AnnCasl912A,  463, 
32  LEA  (NS)  226. 
[a]  Must  be  rational  connection, 
"That  a  legislative  presumption  of  one 
fact  from  evidence  of  another  may  not 
constitute  a  denial  of  due  process  of 
law  or  a  denial  of  the  equal  protection 
of  the  law  it,  is  only  essential  that 
there  shall  be  some  rational  connection 
between  the  fact  proved  and  the  ul- 
timate fact  presumed,  and  that  the  in- 
ference of  one  fact  from  proof  of  an- 
other shall  not  be  so  unreasonable  as 
to  be  a  purely  arbitrary  mandate." 
Mobile,  J.  &  K.  C.  E.  Co.  v.  Turnipseed, 
219  U.  8.  35,  31  Sup.  Ct.  136,  55  L.  ed. 
78,  AnnCa8l912A,  463,  32  LEA  (NS) 
226;  P.  V.  Cannon,  139  N.  Y.  32,  34 
NE  759. 

915-60  Oregon  S.  L.  E.  Co.  v.  V.  8. 
(CCA),  234  Fed.  584;  Eange,  etc. 
Brick  Co.  v.  Ey.  Co.,  137  Minn.  314, 
163  NW  656,  LEA  1918B,  784. 
917-70  8.  V.  Small  (la.),  169  NW 
116. 

918-71  Garland  v.  Washington,  232 
U.  8.  642,  34  Sup.  Ct.  456,  58  L.  ed. 
772;  Prank  v.  S.,  142  Ga.  741,  83  SE 
645;  P.  V.  Heise,  257  III.  443,  100  NE 
1000;  Belcher  v.  8.,  9  Okl.  Cr.  50,  130 
P  515;  Shields  v.  McMic:U;ing,  23  Phil, 
lal.  526,  failure  to  allow  accused  time 
to  prepare  for  trial, 
[a]  Due  process  in  criminal  prosecu- 
tions.— "In  criminal  prosecutions  the 
organic  guaranties  of  ,  due  process  of 
law  are  satisfied  where  sufficient  notice 
of  the  accusation  and  an  adequate  op- 
portunity to  defend  are  afforded  in  a 
proper  tribunal  on  a  charge  made  under 
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a  valid  statute."     Butler  v.  Perry,  67 

Fla.  405,  66  S  150. 

921-82     White  %.  White   (Tex.),  196 

SW  508. 

923-95    Dees  v.  S.  (Ala.  App.),  75  S 

645. 

[a]  In  regulating  the  Uciuor  traffic, 
etc.  Board  of  Comrs.  v.  Merchant,  103 
NY  143,  8  NE  484;  S.  v.  Mellor,  13 
E.  I.  666;     8.  v.  Higgins,  13  E.  I.  330. 

[b]  A  conviction  based  upon  illegal 
testimony  or  upon  suspicion  is  not  ob- 
tained by  due  process  of  law.  McEae 
V.  S.,  8  Okl.  Cr.  483,  129  P  71. 

DUPLICflTY 
932-3  Eittenhouse  -  Winterson  Auto 
Co.  V.  Kissner,  129  Md.  102,  98  A  361. 
932-5  Colquitt  «.  E.  Co.,  146  Ga.  249, 
91  SB  70;  Fleitman  v.  Werner,  174 
App.  Div.  781,  161  NYS  650;  Barrows 
V.  Casualty  Co.,  174  App.  Div.  539,  161 
NYS  203;  Fifteen  Twenty  Broadway 
V.  Theatre  Co.,  166  NYS  107. 
933-7  National  Baking  &  L.  Co.  v. 
Wilson  (Ala.),  73  S  436;  Louisville  & 
N.  E.  Co.  V.  Abernathy,  197  Ala.  512, 

73  S  103. 

935-17     Burnett  v.  Power  Co.  Ala.), 

74  S  459;  Israel  v.  E.  Co.  (Mo.  App.), 
190  SW  1015. 

936-19      Walley    v.    Wiley,    56    Ind. 
App.  171,  104  NE  318. 
936-20    Gemmil  v.  Smith,  274  111.  87, 
113  NE  27. 

938-25  [a]  Combining  in  one  plea. 
AlthougL  the  defendant  is  entitled  to 
set  up  different  and  inconsistent  de- 
fenses, he  can  combine  them  in  one 
plea,  as  a  failure  of  consideration  and 
breach  of  warranty.  Berlin  Mach. 
Works  V.  Lumb.  Co.,  184  Ala.  272,  63 
S  567. 

940-31  Valerii  v.  Breakwater  Co.,  3 
Boyce  (Del.)  196,  84  A  222;  Eoebling's 
Sons  Co.  V.  Power  Co.,  142  Ga.  464, 
83  SE  138;  Book  v.  E.  Co.,  182  la.  227, 
165  NW  419;  Culbertson  v.  Cement  Co., 

87  Kan.  629,  125  P  81;  Hunner  v. 
Stevenson,  122  Md.  40,  89  A  418;  Cuip- 
berland  G.  Mfg.  Co.  v.  DeWitt,  120 
Md.  381,  87  A  927;  Schnell  v.  Bond  & 
S.  Co.,  183  Mich.  340,  150  NW  152; 
Norfolk  &  W.  E.  Co.  v.  Ampey,  93  Va. 
108,  25  SE  226;     Grayson  v.  Buchanan 

88  Va.  251,  13  SB  457.  See  Strout  v. 
Machinery  Co.,  202  Fed.  602;  Cilley 
V.  Machinery  Co.,  202  '  Fed.  598,  com- 
plaint under  Anti-Trust  Act  held  not 
to  be  duplicitous. 


941-32  Florida  E.  C.  E.  Co.  v.  Peters, 
72  Fla.  311,  73  8  151,  AnnCasl918D, 
121;  Goody  V.  Goody,  39  Okl.  719,  136 
P  754. 

941-33  [a]  That  a  deed  is  void  be- 
cause a  forgery  and  because  it  repre- 
sents a  contract  of  sale  by  a  wife  of 
her  separate  estate  to  her  husband 
without  having  been  allowed  by  an  or- 
der of  court.  Echols  v.  Green,  140  Ga. 
678,  79   SE  557. 

942-34  Balaklala  Consol.  Copper  Co. 
V.  Whitsett,  221  Fed.  421,  137  CCA 
219;  Valerii  v.  Breakwater  Co.,  3 
Boyce  (Del.)  196,  84  A  222;  Clark  v. 
E.  Co.,  242  Mo.  570,  148  SW  472;  Mur- 
phy «.  E.  Co.,  21  S.  D.  475,  141  NW 
380;  Chesapeake  &  O.  Ey.  Co.  v.  New- 
ton's Admr.,  117  Va.  260,  85  SE  461. 
See  Birmingham  Ey.,  L.  &  P.  Co.  v. 
Johnson,  183  Ala.  352,  61  8  79;  Craine 
V.  Ey.  Co.,  246  Mo.  393,  162  SW  24. 

[a]  Acts  of  two  defendants. — Great 
Western  8.  Co.  v.  Parker,  22  Colo. 
App.  18,  123  P  670. 

[b]  Claims  for  permanent  and  tempo- 
rary damages  to  real  estate,  growing 
out  of  the  same  act,  may  be  united  in 
one  action  and  in  a  single  count  of  the 
declaration.  Lyons  v.  Eeal  Estate  Co., 
71  W.  Va.  754,  77  SE  525. 

943-35  [a]  A  count  combining  (1) 
a  breach  of  an  express  warranty  as  to 
the  condition  of  an  automobile,  and 
(2)  a  breach  of  a  contract  to  keep  the 
same  in  good  running  condition,  etc.,  is 
a  typical  example  of  duplicity.  White 
Automobile  Co.  v.  Dorsey,  119  Md.  251, 
86  A  617. 

943-38  Cumberland  Glass  Mfg.  Co. 
V.  DeWitt,,  120  Md.  381,  87  A  927. 
943-40  Buckeye  Powder  Co.  v.  Pow- 
der Co.,  196  Fed.  514;  Atlantic  Coast 
Line  E.  Co.  v.  Hill,  12  Ga.  App.  392,  77 
SE  316. 

944-41  Cumberland  Glass  Mfg.  Co. 
V.  DeWitt,  120  Md.  381,  87  A  927. 
944-42  S.  V.  Owens,  200  Mo.  App. 
468,  207  SW  241;  Norfolk  &  W.  E. 
Co.  V.  Ampey,  93  Va.  108,  25  SE  226; 
Grayson  v.  Buchanan,  88  Va.  251,  13 
SE  457;  Gartin  v.  Coal  &  Coke  Co.,  72 
W.  Va.  405,  78  SE  673;  Sweeney  v. 
Baker,  13  W.  Va.  158,  200;  Coyle  v.  E. 
Co.,  11  W.  Va.  94. 

944-43     Norfolk  &  W.  E.  Co.  v.  Am- 
pey, 93   Va.  108,  25   SE   226. 
945-44      Guest  Piano    Co.   v.   Eicker, 
274  ,111.   448,   113,  NE    717;      Fargo   V. 
Village,     163     NYS     1071;     Petree    V. 
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Savage,  171  N.  C.  437,  88  SE  725;  Al- 
len V.  Amusement  Co.,  85  Or.  636,  167 
P  272;  Middle  Tennessee  E.  Co.  v.  Mc- 
Millan, 134  Tenn.  490,  184  SW  20; 
Madden  v.  Shane  (Tex.  Civ.),  185  SW 
908;  Wells  v.  E.  Co.,  78  W.  Va.  762, 
90  SE  387. 

945-45  [a]  In  Virginia  and  West 
Virginia  where  special  demurrers  ha,ve 
been  abolished,  duplicity  in  pleading 
cannot  be  reached  by  a  demurrer.  Nor- 
folk &  W.  E.  Co.  V.  Ampey,  93  Va.  108, 
26  SE'226;  Grayson  v.  Buchanan,  88 
Va.  251,  13  SE  457;  Gartin  v.  Coal  & 
Coke  Co.,  72  W.  Va.  405,  78  SE  673; 
Lydick  v\  E.  Co.,  17  W.  Va.  427;  Swee- 
ney V.  Baker,  13  W.  Va.  158,  201; 
Coyle  V.  E.  Co.,  11  W.  Va.  94. 
946-46  Hibernia  Bank  &  Tr.  Co.  v. 
E.  Co.,  143  La.  962,  79  S  554;  Just  v. 
Martin  Bros.  Co.,  37  S.  D.  470,  159  NW 
44. 

947-47     Stark  County  v.  Misehel,  33 
jr.  D.  432,  156  NW  931. 
947-49      McWirth   v.   E.    Co.    (Mo.), 
187  SW  830. 

[aj  If  a  more  particular  statement  is 
not  demanded  the  defect  of  duplicity 
is  deemed  to  have  been  waived.  Gar- 
tin  V.  Coal  &  Coke  Co.,  72  W.  Va.  405, 
78  SE  673. 


DUBESS 
949-1  [a]  Election  of  remedies. 
One  who  has  been  injured  by  duress 
is  entitled  to  pursue  the  same  remedies 
as  one  injured  by  deceit.  Neibuhr  v. 
Gage,  99  Minn.  149,  156,  108  NW  884, 
109  NW  1.  See  10  Standard  Peoc.  37. 
951-12  Sternbaek  v.  Friedman,  23 
Misc.  173,  50  NTS  1025;  Friedman  v. 
F.  J.  U.  Verein,  104  NTS  909. 
951-14  Graham  v.  Marks,  98  Ga.  67, 
25  SE  931;  Carswell  v.  Hartidge,  55 
Ga.  412;  Bond  v.  Kidd,  1  Ga.  App. 
798,  57  SE  944,  plea  insufficient. 
952-15  In  re  Stoddard's  Est.  (Cal.), 
163  P  1010;  Kamenitsky  v.  Corcoran, 
97  Misc.  384,  161  NYS  756. 


EASEMENTS 
955-2  McKenney  v.  MeKenney,  216 
Mass.  248,  103  NE  631. 
[a]  A  court  of  eciulty  has  jurisdiction 
to  locate  a  route  not  fixed  by  contract 
or  user.  McMillan  v.  McKee,  129  Tenn. 
39,  164  SW  1197. 

955-5    Guilford  County  v.  Porter,  167 
N.  g.  366,  83  SE  564. 


956-14  Straus  v.  Putta,  265  111.  57, 
106  NE  437;  Stamper  v.  MoNabb,  172 
Ky.  253,  189  SW  216. 
957-15  Gardner  v.  Webster,  64  N.  H. 
520,  15  A  144;  Pearne  v.  Min.  &  Mfg. 
Co.,  90  Tenn.  619,  18  SW  402.  See  Mc- 
Millan V.  McKee,  129  Tenn.  39,  164 
SW  1197.  ,^ 

957-18  Salmon  v.  Martin,  156  Ky. 
309,  160  SW  1058. 

958-26  Del  Monte  Live  Stock  Co.  v. 
Board  of  Comrs.,  24  Colo.  App.  340, 
133  P  1048;  Nevels  v.  Golden,  147  Ga. 
34,  92  SE  521 ;  Feitler  v.  Dobbins,  263 
111.  78,  104  NE  1088;  Newell  v.  Sass, 
142  111.  104,  31  NE  176;  Smith  v.  Fair- 
fax, 180  Ky.  12,  201  SW  454;  Longton 
V.  Stedman,  182  Mich.  405,  148  NW 
738;  Miller  v.  Southard,  38  S.  D.  477; 
162  NW  146;  Day  v.  Williams  (Tex. 
Civ.),  193  SW  239;  Hammond  v.  Ey- 
man,  120  Va.  131,  90  SE  613. 
959-27  Straus  v.  Putta.  265  111.  57, 
106  NE  437;  Douglass  v.  Eiggin,  123 
Md.  18,  90  A  1000.  See  Mathews  v. 
Hickman,  115  Va.  144,  78  SE  555. 
959-30  Manbeck  v.  Jones,  190  Pa. 
171,  42  A  536. 

[a]  To  obtain  Injunctive  reUef  the 
right  to  the  particular  and  definite 
way  must  be  clear.  Shedd  v.  Maize 
Pro.  Co.,  60  Ind.  App.  146,  108  NE  610. 
959-32  [a]  Plaintiff  held  not  en- 
titled to  a  mandatory  injunction  to  re- 
move an  obstruction  to  a  right  of  way, 
where  before  beginning  such  obstruc- 
tion defendant  informed  plaintiff  of 
his  plans  and  plaintiff  made  no  objec- 
tions until  after  the  work  was  done. 
Andrews  v.  Cohen,  163  App.  Div.  580, 
148  NYS  1028. 

960-33  [a]  Unless  the  reasonable 
enjoyment  of  the  easement  is  prevent- 
ed by  the  obstruction  equity  will  not 
relieve  against  it.  Hockersmith  v. 
Glidewell  (Ark.),  153  SW  252. 
961-37  Wanamaker  v.  E.  Co.,  244 
Pa.  214,  90  A  361. 

962-47  Holloway  v.  Birdsong,  139 
Ga.  316,  77  SE  146. 

963-52  Shedd  v.  Maize  Pro.  Co.,  60 
Ind.  App.  146,  108  NE  610. 
963-53  Smith  v.  Smith,  21  Cal.  App. 
378,  131  P  890;  Gibson  v.  Gross,  143 
Ga.  104,  84  SE  373;  Newell  v.  Sass, 
142  111.  104,  31  NE  176  (where  lots 
sold  according  to  a  plan  which  showed 
them  to  be  on  alley);  Watertown  v. 
Cowen,  4  Paige  Ch.  (N.  Y.),  510,  27 
AmDec  80;    White  v.  Moore,  161  App, 


Vol.  7 


EASEMENTS 


Div.  400,  146  NY8  593.  See  Bond  v. 
Barrett,  50  Pa.  Super.  307,  where  lots 
sold  according  to  a  plan  ■which  showed 
them  to  be  on  alley. 
963-55  East  Atlanta  Land  Co.  v. 
Mower,  138  Ga.  380,  75  SE  418;  Sal- 
mon V.  Martin,  156  Ky.  309,  160  SW 
1058;  Schmidt  v.  Liberum,  54  Pa. 
Super.  500. 

965-67  Erratum.  —  Cross-reference 
should  be  to  "Parties"  instead  of 
"Misjoinder." 

965-70  Gulick  ».  Hamilton,  287  HI. 
367,  122  NE  537. 

966-74  Bowington  v.  Williams  (Tex. 
Civ.),  166  SW  719. 

966-77  Holloway  v.  Birdsong,  139 
Ga.  316,  77  SE  146;  Hunter  v.  West, 
172  N.  C.  160,  90  SE  130;  Fair  v. 
Const.  Co.,  49  Utah  274,  163  P  256. 

[a]  Complaint  beld  not  subject  to  de- 
muirer. — Eodgers  v.  Stroud,  141  Ga. 
559,  81  SE  873. 

[b]  A  complaint  to  enjoin  encroacb- 
ments  upon  or  interference  with  an 
easement  or  right  of  way  is  insufficient 
when  it  does  not  furnish  the  means  or 
data  for  entering  a  definite  decree,  if 
the  facts  alleged  be  admitted  or 
proven,  including  a  definite  description 
as  to  dimensions  and  location  of  such 
way.  Shedd  v.  Maize  Pro.  Co.,  60  Ind. 
App.  146,  108  NE  610. 

[c]  The  details  of  the  agreement  by 
which  the  right  to  use  the  road  was 
promised  need  not  be  set  forth.  Jann 
v.  Cement  Co.,  54  Ind.  App.  221,  102 
NE  872. 

967-85  Holloway  v.  Birdsong,  139 
Ga.  316,  77  SE  146;  Shedd  v.  Maize 
Products  Co.,  60  Ind.  App.  146,  108 
NE  610. 

[a]  Complaint  should  contain  a  de- 
scription of  the  land  over  which  the 
easement  is  claimed.  Price  v.  Bayless, 
131  Ind.  437,  31  NE  88. 
969-9|5  Snowden  v.  Bell,  159  N.  C. 
497,   75   SE   721. 

[a]  Whether  the  use  was  under  a 
claim  of  right  or  by  permission  of  the 
owner.  Cahill  v.  Mangold,  151  Ky. 
156,  151   SW  373. 

[b]  Abandonment  of  easement  is  a 
question  for  jury.  Willets  v.  Lang- 
haar,  212  Mass.  573,  99  NE  466. 
970-2  [a]  The  manner  of  exercising 
the  easement  may  be  changed  by  the 
court  so  as  to  conserve  the  servient 
estate  land  protect  the  rights  of  the 


owner  of  the  easement.    Brown  v.  Eat- 

liff,  21  Cal.  App.  282,  131  P  769. 

[b]     Judgment  should  define  width  of 

way. — Salmon  v.  Martin,  156  Ky.  309, 

160  SW  1058. 

970-7     Mesmer  v.  TJharriet,  174  Cal. 

110,  162  P  104. 

EJECTIVCEN'T 
976-1     Burns  v.  Curran,  275  111.  448, 
114  NE  166;     Weidlich  v.  Paving  Co., 
94  Wash.   395,   162  P  541. 
976-3     Hale  v.  Maikai,  12  Haw.  178; 
Un  Wong  V.  Kan  Chu,  5  Haw.  225. 
982-12    Boss  V.  Alyea  (Mo.),  167  SW 
268. 

982-13  Treadway  v.  Lumb.  Co.,  142 
La.  924,  77  S  850;  Bell  v.  Saunders, 
139  La.  1037,  72  S  727. 
[a]  Question  of  collection  of  rents 
may  be  included  in  an  ejectment  suit. 
Tan  Chiao  Boc  v.  Vecina,  11  Phil.  Isl. 
409. 

984-21  Krueger  v.  Brooks  (Or.),  184 
P  285. 

984-22  Walsh  v.  Feustel  (Conn.), 
105  A  696;  Walton  v.  Malcolm,  264  111. 
389,  106  NE  211,  where  an  attempt 
was  made  to  disaffirm  a  deed  made  by 
an  incompetent  person,  who  had  never 
been  legally  declared  insane,  by  an 
action  of  ejectment,  and  it  was  held 
that  his  remedy  was  by  a  suit  in 
equity. 

985-27      Maguire  v.  Bealty   Co.,  257 
Pa.  48,   101   A   100. 
987-31      Nichols   v.    Tallman    (Mo.), 

189  SW  1184;  Ferguson  v.  Prince,  136 
Tenn.   543,   190   SW   548. 

996-87       Walsh    v.   Feustel    (Conn.), 
105  A  696;     Lehigh  Valley  Coal  Co.  v. 
Coal  Co.,  245  Pa.  402,  91  A  427. 
998-92      Walters   v.   Sheffield    (Pla.), 
78  S  539. 

[a]  Recovery  of  standing  timber.^- 
Ejectment  cannot  lie  for  the  recovery 
of  standing  timber  if  the  time  limited 
for  the.  removal  thereof  has  expired. 
Mt.   Vernon   Lumber   Co.    t>.    Shepard, 

190  Ala.  574,  67  S  286;  Zimmerman  v. 
Baffin,  149  Ala.  380,  42  S  858,  123  Am- 
St   58,   9  LEA    (NS)    663. 

999-93     McGrew  v.  Byrd  (CCA),  257 

Fed.   66.      See   Davis  v.  Bostie    (Va.), 

100  SE  463. 

1007-26    Nahinai  v.  Lai,  3  Haw.  317. 

1008-29     Thompson     v.     Underwood 

(Ark.),  211  SW  164. 

[a]     Grantee     in    deed    holding    as 

trustee     may    sue    in    his    own   name 
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against  third  parties.  Haw.  T.  &  I. 
Co.  V.  Barton,  14  Haw.  641. 
1009-33  Hoosier  M.  Co.  v.  Trust  Co., 
173  Ky.  505,  191  SW  305. 
1009-34  Hasbrouck  v.  Bunco,  62  N. 
Y.  475;  Ward  v.  Reynolds,  25  Hun  (N. 
T.)  385;  GalbraitEi  v.  Payne,  12  N.  D. 
164. 

1014-58  Illinois  Steel  Co.  v.  Kohnke, 
151  Wis.  410,  138  NW  995. 
1015-59  [a]  Landlord  and  tenant. 
In  those  states  where  the  rule  an- 
nounced in  the  text  above  is  in  force, 
if  a  tenant  is  in  actual  occupation  of 
the  premises,  he,  and  not  his  landlord, 
is  the  proper  original  defendant.  Il- 
linois Steel  Co.  V.  Kohnke,  151  Wis. 
410,  138  NW  995. 

1016-63  Marbury  Lumb.  Co.  v. 
Wainwright   (Ala.),  80  S  352. 

[a]  Ejectment  does  not  lie  against 
the  government  under  Act,  March  16, 
1895.  Bush  V.  Ter.,  13  Haw.  1. 
1019-74  [a]  Co-owners  of  an  un- 
divided interest  are  indispensable  par- 
ties defendant.  Casado  v.  Ubarfi,  3 
P.  R.  Fed.  338. 

[b]  Those  claiming  title  may  be  joined 
with  the  occupants  as  defendants/  but 
plaintiff  is  not  obliged  to  join  them  if 
the  parlies  who  make  the  claim  are 
not  ia  possession,  and  plaintiff  seeks  to 
recover  possession  only.  Illinois  Steel 
Co.  V.  Kohnke,  151  Wis.  410,  138  NW 
995. 

[c]  Not  proper. — Mullen  v.  Carter 
(OW.),   173   P  512. 

1022-88  Mullen  v.  Carter  (Okl.),  173 
P  512. 

1023-92  Sosa  v.  Arzuaga,  17  P.  B. 
1042. 

1023-93  Maukaa  Sylva  v.  Sugar  Co., 
19  Haw.  385;  Illinois  Steel  Co.  v. 
Rogall,  159  Wis.  214,  149  NW  394. 
Erratum.  —  Cross-references  to  titles 
"Abatement,  Pleas  of"  and  "Par- 
ties" should  be  to  titles  "Revival;" 
"Survival." 

1023-96  Farmer  v.  Dakin,  28  N.  D. 
452,  149  NW  354;  Tan  Chiao  Boo  v. 
Veeina,  11  P.  I.  409. 
1024-2  Kalaeokekoi  v.  Wailuku  Sug- 
ar Co.,  19  Haw.  366.  See  Spreckels  v. 
Be  Bolt,  16  Haw.  476,  and  -  Spreckels 
V.  Brown,  18  Haw.  91,  where  it  was 
assumed  venue  could  be  changed. 
1024-5  McCall  v.  Realty  Co.,  125 
Ark.  553,  188  SW  1178;  Bird  v.  Trap- 
nell,  147  Ga.  50,  92  SB  872;  McKnijrht 
V,  Belding,   145   Ga.   798,   89   SE   837; 


Hellman  v.  Roe,  275  111.  158,  113  NE 
989;  Wilson  v.  Jinks,  63  Ind.  App. 
615,  115  NE  67;  Majestic  C.  Co.  v. 
Allen,  177  Ky.  296,  197  SW  670;  Mc- 
Dowell V.  Kent,  175  Ky.  445,  194  SW 
374;  Price  v.  Coke  Co.,  171  Ky.  523, 
188  SW  658;  Bell  v.  Saunders,  139  La. 
1037,  72  S  727;  Fitzpatrick  v.  Garver, 
253  Mo.  189,  161  SW  714;  Hunter  v. 
Willard,  176  App.  Div.  204,  162  NYS 
364;  Fleming  v.  Sexton,  172  N.  C.  250, 
90  SE  247. 

1026-19  See  Palmer  v.  Newberry, 
141  Ga.  61,  80  SE  322. 
[a]  Under  the  code,  it  is  suflScient  for 
the  plaintiffs  to  allege  that  they  are 
the  owners  and  entitled  to  the  posses- 
sion of  the  land  described.  It  is  not 
necessary  to  show  how  title  was  de- 
rived. War  Folk  Land  Co.  v.  Spivey, 
162  Ky.  600,  172  SW  1042. 
1027-21  Virginia  &  W.  V.  C.  Co.  v. 
Charles,  251  Fed.  83;  Bolton  v.  Ben- 
nett, 56  Colo.  507,  138  P  761. 
1027-23  McCall  v.  North  P.  B.  R. 
Co.,  125  Ark.  553,  188  SW  1178;  Soo- 
ville  V.  Lamar  (Ga.),  100  SE  96;  Roy 
V.  Dannehr,  137  Minn.  464,  162  NW 
1050;  Stage  v.  Klingler,  179  App.  Div. 
820,  167  NYS  41;  Diaz  v.  P.,  17  P.  R. 
55.  See  Thrasher  v.  Royster  (Ala.), 
78  8  222. 

1028-27  Jones  v.  Wild,  186  Ala.  540, 
65  S  349;  Boden  v.  Capehart,  185  Ala. 
579,  64  S  590;  Friedman  v.  Tr.  Co. 
(Cal.),  176  P  442;  Scoville  v.  Lamar 
(Ga.),  100  SE  96;  Stringer  v.  Mitchell, 
141  Ga.  403,  81  SE  194;  Simmons  «. 
Thompson,  138  Ga.  605,  75  SE  671; 
Hunter  v.  Bowen,  137  Ga.  258,  73  SE 
380;  Leialoha  v.  Mahiai,  23  Haw.  711; 
College  Corner  &  Richmond,  etc  Co.  v. 
Moss,  92  Ind.  119;  S.  «.i  Thomas,  87 
Kan.  803,  126  P  1083. 
1028-28  [a]  Particularity  of  de- 
scription.— (1)  All  the  description  that 
is  required  by  the  present  day  rules  is 
a  general  description  of  the  land  which 
shall  be  sufficiently  certain  to  enal)!* 
the  defendant  to  ascertain  for  what  he 
is  sued.  S.  v.  Heaphy,  88  Vt.  428,  92 
A  813.  (2)  "Whenever  there  are 
given  .  .  .  legally  sufficient  data  from 
which  a  certain  and  definite  descrip- 
tion of  the  lands  may  be  obtained — as, 
for  instance,  by  a  survey — then  the 
law  is  satisfied,  and  the  description  is 
not  void  for  uncertainty."  Jones  v. 
Wild,  186  Ala.  540,  65  S  349;    Welden 
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V.  Brown,  185  Ala.  171,  64  S  430;  Grif- 
fin yt.  Hall,  111  Ala.  601,  20  S  485. 
1031-38    Imbeninato  v.  Mendl  (N.  J. 
h.),  105  A  791. 

1032-43  Scoville  v.  Lamar  (Ga.), 
100   SE   96. 

1032-51  See  Eoden  v.  Capehart,  185 
Ala.  579,  64  8  590;  Singleton  v.  Jack- 
son, 177  Ala.  123,  59  S  45,  complaint 
failed  to  state  what  division  of  county 
land  was  in.  Cured  by  failure  to  plead 
to  the  venue. 

1036-76  [a]  Defendant  may  rely 
on  mere  denial  of  title  asserted  by 
plaintiff,  beeause  plaintiff  must  recover 
on  the  strength  of  his  own  title.  Mon- 
fee  V.  Hagan  (Ala.),  79  8  189. 
1037-77,  Wright  v.  E.  Co.  (Ala.),  82 
S  132;  Bowie  v.  B.  T.  Co.  (Md.),  104 
A  461. 

1037-79  Bond  of  Murray,  118  Md. 
445,  84  A  655. 

1038-80  Reynolds  v.  Binion,  177  Ky. 
189,  .197  SW  641. 

1038-82  Jeffreys  v.  Jeffreys,  183 
Ala.  617,  62  8  797;  Bernstein  v. 
Humes,  60  Ala.  582,  31  AmEep  52  j 
Brown  v.  Hetherington,  65  Fla.  327,  61 
S  638. 

1039-87  Martin  i;.  Howard,  193  Ala. 
477,  68  S  982;  Howard  v.  Martin,  181 
Ala.  613,  62  8  99. 

1039-88  Wade  v.  Gilmer,  186  Ala. 
624,  64  8  611.  See  Howard  v.  Martin, 
181  Ala.  613,  62  8  99;  Doe  v.  Goet- 
chius,  180  Ala.  381,  61  S  330. 
1039-89  Howard  v.  Martin,  181  Ala. 
613,  62  8  99;  Doe  v.  Goetchius,  180 
Ala.  381,  61  8  330,  quot.  from  Mc- 
Queen V.  Lampley,  74  Ala.  408. 
[a]  The  only  effect  of  successfully 
contesting  a  disclaimer  is  to  impose 
costs  and  damages  upon  the  unsuccess- 
ful disclaimer.  Wade  v.  Gilmer,  186 
Ala.  524,  64  S  611. 

1039-90  Howard  v.  Martin,  181  Ala. 
613,  62  8  99;  Bernstein  v.  Humes,  60 
Ala.  582,  31  AmEep  52. 
[a]  Plea  of  not  guilty  may  be  wlth- 
diavm  by  consent  of  court  and  a  dis- 
claimer filed.  Oliver  v.  Oliver,  187  Ala. 
340,  65  8  373. 

1041-3  [a]  In  Arkansas. — Kirby's 
Dig.,  §2742,  provides:  "In  all  actions 
for  the  recovery  of  lands,  except  in 
actions  of  forcible  entry  and  unlawful 
detainer,  the  plaintiff  shall  set  forth  in 
his  eomt),laiut  all  deeds  and  other  writ- 
t"!!  erklences  ni  title  on  which  he  tp- 
feS  ^9''   *^?   ^naiutflnanee   of  his   suit, 


and  shall  file  copies  of  the  same  as  far 
as  they  can  be  obtained,  as  exhibits 
therewith,  and,"  etc.  McAliSter  v. 
Harness,  110  Ark.  293,  161  SW  185.' 
1041-4  [a]  Amendment  upon  terms. 
If  defendant  is  placed  at  any  disad- 
vantage by  reason  of  the  amendment 
of  the  complaint  in  ejectment,  such 
amendment  may  be  granted  on  terms. 
Broyles  i;.  Bversmeyer,  262  Mo.  384, 
171  8W  334. 

1041-5  Mo.  Eev.  St.,  1909,  §1848; 
Broyles  v.  Eversmeyer,  262  Mo.  384, 
371   SW  334. 

1041-7  Pennington  i;.  Mixon  (Ala.), 
74  S  238;  McCall  v.  Eealty  Co.,  125 
Ark.  553,  188  SW  1178. 
1042-11  Eoden  v.  Capehart,  195 
Ala.  29,  70  S  756;  Mo.  Eev.  St.,  1909, 
§1848;  Broyles  v.  Eversmeyer,  262 
Ala.  384,  171  SW  334. 
1042-12  Eppinger  v.  Seagraves,  141 
Ga.  639,  81  SE  1035;  Luquire  v.  Lee, 
121  Ga.  624,  49  SE  834;  Broyles  v. 
Eversmeyer,  262  Mo.  384,  171  SW  334. 
[a J  And  insufficient  descriptioii  of  the 
land  sued  for  may  be  cured  by  amend- 
ment, where  it  appears  that  the  de- 
scription in  the  original  petition  and 
that  in  the  amendment  refer  to  the 
same  land.  Stringer  v.  Mitchell,  141 
Ga.  403,  81  SE  194. 

1043-15  [a]  Adding  or  striking  out 
the  name  of  any  party  or  correcting 
mistake  in  the  name  of  a  party.  Mo. 
Eev.  St.,  1909,  §1848;  Broyles  v. 
Eversmeyer,  262  Mo.  384,  171  SW  334. 
1045-29  Short  v.  Kidd  (Mo.),  197 
SW  64.  See  Farmer  v.  Dakin,  28  N.  D. 
452,  149  NW  354. 

1045-31  Pla.  Gen.  St.,  1906,  §1970; 
Ayers  v.  Pullan,  68  Fla.  8,  65  S  869; 
Brown  v.  Hetherington,  65  Fla.  327  61 
S  638;  McDonald  v.  Baltimore  (Md.), 
105  A  266. 

[a]  A  verdict  for  plaintiff  in  eject- 
ment must  describe  the  lands.  If  for 
the  defendant,  it  need  not' so  describe 
same.  Doe  v.  Goetchius,  180  Ala.  381, 
61  8  330. 

[b]  Verdict,  referring  to  declaration 
for  description  insufficient. — ^In  an  ac- 
tion of  ejectment,  a  verdict  that  "the 
plaintiff  is  entitled  to  the  possession  of 
the  property  described  in  the  declara- 
tion" is  fatally  defective,  under  the 
requirements  of  the  statute  (Gen.  St., 
1906,  §1970,)  providing  that  the  ver- 
dict ,  shall  state  the  quantity  of  the 
estate,    and    describe    th?    land    by   it^ 
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metes  and  bounds,  by  the  number  of 
lot  or  other  certain  description.  Butts 
V.  Mobley,  68  Fla.  129,  66  S  562. 
1045-32  Martin  v.  Howard,  193  Ala. 
477,  68  8  982;  Spears  v.  Wise,  187  Ala. 
346,  65  S  788;  Wade  v.  GUmer,  186 
Ala.  524,  64  S  611;  Doe  v.  Goetchius, 
]80  Ala.  381,  61  S  330;  Wilson  v. 
Jiaks,  63  Ind.  App.  615,  115  NE  67. 
See  Oliver  v.  Oliver,  187  Ala.  340,  65 
S  373. 

[a]  Tliat  the  defendant  was  In  pos- 
session of  the  property  at  the  time  of 
the  commencement  of  the  action  must 
appear  in  the  verdict,  otherwise  it  is 
insufficient  to  sustain  a  judgment.  Bim- 
merle  v.  Langdeau,  258  Mo.  202,  167 
SW  532;  Caldwell  v.  Stephens,  57  Mo. 
589. 

1046-33  Simmons  v.  Thompson,  138 
Ga.  605,  75  SE  671. 

[a]      Identify  land.  —  Croston  v.  Mc- 
Vicker,  76  W.  Va.  461,  85  SE  710. 
1047-37    [a]    A  judgment  is  proper- 
ly rendered  on  a  verdict  which,  when 
read  in  connection  with  the  pleading, 
is   sufficiently    definite.       Newman    -tl. 
Peay,  117  Ark.  579,  176  SW  143. 
1048-40     Huntington     v.     Dickinson 
(OCA),  258  Fed.  431. 
1048-41     Brown  v.  Hetherington,  65 
na.  327,  61  S  638. 

1048-43  McDonald  v.  Baltimore 
(Md.),  105  A  266. 

[a]  A  judgment  Is  invalid  which  is 
based  on  a  verdict  which  describes  a 
totally  different  property  than  that 
described  in  the  complaint.  Spears  v. 
Wise,  187  Ala.  346,  65  S  786. 

[b]  Judgment  must  conform  to  find- 
ings.— Where  there  are  several  defend- 
ants and  only  one  cause  of  action  is 
set  out  there  can  be  but  one  judgment 
and  it  is  error  to  enter  several.  Castle 
V.  Kapiolani  Est.,  16  Haw.  33. 
1049-46  [a]  A  judgment  determin- 
ing that  plaintiff  is  entitled  to  all  of 
a  certain  quarter  of  land  which  is  not 
in  cultivation  sufficiently  describes  the 
land.  Stellwagen  v.  Grissom  (Mo.), 
177  SW  636. 

1049-47  Thrasher  v.  Boyster  (Ala.), 
78  8  222;  Spears  v.  Wise,  187  Ala.  346, 
65  S  786. 

1050-49  [a]  A  judgment  in  eject- 
ment for  the  plaintiff  is  fatally  de- 
fective which  does  not  state  the  quan- 
tity of  the  estate  and  give  a  descrip- 
tion  as    required   by    Gen.    St.,   1906, 


§1970.  Ayers  v.  Pullan,  68  Fla.  8,  65 
S  869. 

1050-50  [a]  Only  parties  and  pri- 
vies to  a  suit  can  be  dispossessed  under 
a  writ  of  habere  facias  possessionem. 
Puckett  V.  Jameson,  157  Ky.  172,  162 
SW  801. 


ELECTIONS 
10-1     Waite  i;.  Brendlin,  26  Cal.  App. 
31,  145  P  739;     Nance  v.  Kearbey,  251 
Mo.    374,    158    SW    629;       Quigley    v. 
Phelps,  74  Wash.   73,  132  P  738. 
[a]     Mandamus  to  compel  commission- 
ers on  the  theory  of  a  vacancy  is  not 
a  proper  remedy.    P.  v.  Britt,  163  App. 
Div.  734,  149  NTS  79. 
10-2      Carson   v.   Kalish,  89  N.  J.  L. 
458,  99  A  199;     In  re  Quinn,  175  App. 
Div.  681,  160  NYS  867. 
[a]     Quo  warranto. — Only  remedy  for 
contesting  election  under   common  law 
was     by     quo    warranto,     Tazwell    v. 
Davis,  64  Or.  325,  130  P  400. 
10-3     Platnauer  v.  Superior  Court,  32 
Cal.  App.  463,  163  P  237;  O'Connor  v. 
High  School,  278  111.  618,  116  NE  119. 
See  Watters  v.  Lyons,  188  Ala.  525,  66 
S  436. 

12-10  Appeal  of  Wylie,  239  Pa.  510, 
86  A  1018. 

12-11  Irmegar  v.  Tazewill  County, 
264  111.  172,  106  NE  227;  Eoby  v. 
Groan,  177  Ky.  9,  197  SW  456;  Curry 
f.  McCaflfery,  47  Mont.  191,  131  P  ^73; 
Livesley  f.  Landon,  69  Or.  275,,  138  P 
853;  Perez  v.  Lopez,  18  P.  E.  630; 
Kundert  v.  Madison  (8.  D.),  162  NW 
898;  Lane  v.  McLemore  (Tex.  Civ.), 
169  SW  1073. 

13-13  [a]  Except  as  otherwise  pro- 
vided by  statute.  Irmegar  v.  Tazewell 
County,  264  III.  172,  106  NE  227. 
13-14  Hawley  v.  Wallace,  137  Minn. 
183,  103  NW  127;  S.  v.  Robinson,  270 
Mo.  212,  192  SW  1001;  S.  v.  Graves, 
90  0.  St.  311,  107  NE  1018;  Tazwell  v. 
Davis,  64  Or.  325,  130  P  400;  Topacio 
V.  Paredes,  23  Phil.  Isl.  238;  Baker  v. 
Wilson  (Tex.  Civ.),  189  SW  748. 
\a.]  "Elections  belong  to  the  political 
branch  of  the  government  and  are  be- 
yond the  control  of  the  judicial  power, 
and  that  courts  have  no  inherent  pow- 
er to  try  contested  elections,  and  have 
never  exercised  such  power,  except 
where  it  has  been  conferred  by  express 
enactment  or  necessary  implication." 
Link  V.  Karb,  89  0.  St.  326,  104  NE 
632. 
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[b]  Jurisdiction  of  court  cannot  be 
made  to  depend  on  action  or  non- 
action of  contestant  after  he  has  filed 
contest  and  while  proceeding  is  pend- 
ing. Stephens  v.  Nacey,  47  Mont.  479, 
133  P  361. 

[c]  Primary  elections.  —  (1)  Courts 
have  no  power  to  declare  primary  elec- 
tion void  (Pflanz  v.  Foster,  155  Ky. 
15,  159  SW  641),  (2)  unless  it  is  con- 
ferred by  statute.  Leu  v.  Montgomery, 
31  N.  D.  1,  148  NW  662. 
16-22  Patterson  v.  P.,  23  Colo.  App. 
479,  130  P  618;  Wilson  v.  Whitley, 
159  Ky.  69,  166  SW  775. 
[a]  Legislature  Is  without  power  un- 
der constitution  to  confer  on  chancery 
courts  power  to  hear  election  contests. 
Walls  V.  Brundidge,  109  Ark.  250,  160 
SW  230. 

17-23  Walls  V.  Brundidge,  109  Ark. 
250,   160   SW   230. 

20-35  Crist  v.  Abbott,  22  N.  M.  417, 
163  P  1085. 

21-36  [a]  Supreme  court. — In  Min- 
nesota the  constitution  confers  juris- 
diction on  supreme  court  "in  such  re- 
medial cases  as  may  be  prescribed  by 
law."  And  that  portion  of  Gen.  St., 
1913,  §357,  conferring  jurisdiction  on 
supreme  court  to  compel  a  city  can- 
vassing board  to  correct  mistake  of 
fact  or  law  in  canvassing  returns  is 
not  unconstitutional.  Hunt  v.  Hoff- 
man, 125  Minn.  249,  146  NW  733. 
22-40  S.  V.  District  Court,  50  Mont. 
134,  145  P  721. 

22-42  Flotron  v.  Barringer,  94  Ohio 
185,  113  NE  830. 

23-45  [a]  Jurisdiction  over  mayor- 
alty contests.  —  While  §2665,  E.  C, 
1905,  provides  that  the  city  council 
shall  be  judge  of  election  and  qualifi- 
cation of  its  own  members,  that  body 
has  no  jurisdiction  to  try  and  deter- 
mine a  contest  over  the  office  of  mayor, 
but  such  jurisdiction  is  conferred  by 
§688,  et  seq.,  E.  C,  1905,  on  the  district 
court.  Nelson  v.  Gass,  27  N.  D.  357, 
146  NW  537,  AnnCasl915C,  796. 
27-54  S.  V.  Cave,  272  Mo.  653,  199 
SW  1014. 

28-55  [a]  Jurisdiction  of  ordinaries 
to  try  election  contests  is  limited,  and 
the  ordinary  has  no  other  powers  than 
those  conferred  by  statute.  Simpson 
V.  Rimes,  141  Ga.  822,  82  SB  291. 
[b]  Act  1582  Philippine  Oommlsslon. 
See  Arnedo  v.  Llorente,  18  Phil.  Isl. 
257. 


30-60  McBride  v.  Griswold,  38  Nev. 
56,  146  P  756;  Link  v.  Karb,  89  O.  St. 
326,  104  NE  632. 

33-77  [a]  While  a  judge  should 
have  vacated  the  bench  because  of  af- 
fidavits filed  showing  disqualification 
yet  the  proceeding  being  equitable  in 
its  nature  whatever  prejudice  was 
worked  in  circuit  by  refusal  to  vacate 
bench  could  be  remedied  in  this  court. 
Potter  V.  Campbell,  159  Ky.  328,  167 
SW  404. 

35-82  Curry  v.  McCafEery,  47  Mont. 
191,  131  P  673. 

37-90  Campbell  v.  Hunt,  18  Ariz. 
442,  162  P  882;  S.  v.  Markham,  160 
Wis.  431,  152  NW  161. 

[a]  Statute  exclusive. — Statute  in  re- 
gard to  contested  elections  for  state 
and  county  offices  is  exclusive.  Pflanz 
V.  Foster,  155  Ky.  15,  159  SW  641; 
Stine  V.  Berry,  96  Ky.  63,  27  SW  809. 

[b]  In  Minnesota,  (1)  •  ch.  3,  Laws 
1912  (Gen.  St.,  1913,  §567-609)  known 
as  "Corrupt  Practices  Act,"  provides 
two  remedies  for  violation  thereof,  one 
by  criminal  prosecution  and  other  by 
a  contest  of  the  election  as  regulated 
by  election  contests  in  general.  Its 
general  validity  is  upheld  in  Saari  ». 
Gleason,  126  Minn.  378,  148  NW  293. 
(2)  If  the  successful  candidate  pub- 
lishes and  distributes  false  and  defam- 
atory circulars  against  his  opponent 
the  defeated  candidate  may  maintain 
a  contest  to  oust  him  from  office  under 
this  act.  Olsen  v.  Billberg,  129  Minn. 
160,  151  NW  550. 

41-99  S.  V.  Weber,  180  Ind.  356,  102 
NE  961. 

41-1  S.  V.  Moss,  187  Mo.  App.  151, 
172  SW  1180. 

43-3  Campbell  v.  Hunt,  18  Ariz.  442, 
162  P  882;  Schneider  v.  Lang,  66  Fla. 
492,  63  S  913;  Wells  v.  Eobertson,  277 
III.  534,  115  NE  654;  P.  v.  Dillon,  266 
111.  272,  107  NE  583;  Potter  v.  Camp- 
bell, 155  Ky.  784,  160  SW  763. 
[a]  Mandamus  will  lie  to  compel  ac- 
tion on  part  of  a  canvassing  board, 
but  it  cannot  direct  what  the  result  of 
the  action  must  be.  Davies  v.  Board 
of  County  Comrs.,  26  Ida.  450,  143  P 
945;  Potter  v.  Campbell,  155  Ky.  784, 
160  SW  763;  P.  «.  Freisch,  168  App. 
Div.  370,  153  NTS  277. 
45-6  [a]  Independent  candidate 
whose  name  is  written  in  on  ballot  may 
invoke  mandamus  for  a  recount.    In  re 

'Dietz,  87  Misc.  610,  150  NYS  43. 
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[b]     Persona  entitled  to  relief. — Tam- 

ney  «.  Atkins,  209  N.  Y.  202,  102  NE 

567,  lev.  151  App.  Div.  309,  13i  NYS 

865. 

47-10    Wilson  v.  Blak«,  189  Cal.  449, 

147  P  129,  AnnCasl916D,  205. 

[a]  Yet  tbe  writ  should  not  be  refused 
because  it  imposes  a  difficult  task,  or 
one  which  might  on  attempt  prove  im- 
possible. P.  V.  Freisch,  168  App.  Div. 
370,  153'  NYS  277. 

[b]  Mandamus  will  not  lie  to  undo 
what  has  already  been  done.  P.  v. 
Sweitzer,  185  111.  App.  282. 

48-12  Election  Board  v.  S.,  43  Okl. 
337, 142  P  984. 

49-15  Platnauer  v.  Superior  Court, 
32  Cal.  App.  463,  163  P  237;  Gretna  v. 
Bailey,  140  La.  363.  72  S  996. 
50-17  Gretna  v.  Bailey,  140  La.  363, 
72  S  996;  McBride  v.  Griswold,  38 
Nev.  56,  146  P  756,  where  various 
remedies  are  afforded  the  party  seek- 
ing relief  may  adopt  any  course  at  his 
option, 

51-17a  Crist  v.  Abbott,  22  N.  M.  417, 
163  P  1085. 

51-18  [a]  Statement  as  to  count. 
Injunction  may  be  invoked  to  compel 
a  precinct  election  board  to  accompany 
'  their  return  of  ballots  to  the  county 
clerk  with  a  statement  as  to  whether 
contested  ballots  have  been  counted. 
Graham  v.  Treadway,  166  Ky.  768,  179 
SW  1029. 

51-21  [a]  Injunction,  will  not  lie 
to  prevent  election  officers  from  doing 
what  the  law  requires  them  to  do. 
Walls  V.  Brundidge,  109  Ark.  250,  160 
SW  230. 

51-22  Lyle  v.  Longan  (Tex.  Civ.), 
162  SW  1156. 

[a]  Election  under  "Local  Option 
Law."  Patterson  v.  P.,  23  Cola.  App. 
479,  130  P  618. 

[b]  Publication  of  returns, — Nor  can 
a  county  court  or  judge  be  restrained 
from  publishing  election  returns  even 
though  it  be  alleged  that  the  statute 
reguiring  such  publication  is  uncon- 
stitutional. Ponder  v.  Boone,  134  La. 
583,  64  S  476;  Watson  v.  Cochran 
(Tex,  Civ.),  171  SW  1067. 

52-23  See  also  2  Standard  Peoc.  185. 
52-24  McKinney  v.  Barker,  180  Ky. 
526,  203  ,SW  303,  LEA1918E,  581; 
Abendan  v.  Llorente,  10  Phil.  Isl.  216. 
[aj  A  defeated  candidate  has  the 
pnma  facie  right  to  contest  the  elee- 
tion.     Where  he  fails  to  show  his  own 


election    the    court    must    still    decide 
whether     his     opponent     was     legally 
elected  to  the  office.     Francis  v.  Stur- 
gill,  163  Ky.  650,  174  SW  753. 
53-26     Hardin  v.  Horn,  184  Ky.  548, 
212  SW  573.  See  Severino  v.  Governor- 
General,  16  PhU.  Isl.  366. 
53-29      Scow  V.   Gutches,   129   Minn. 
301,  151  NW  1102,  152  NW  639, 
55-40     Comp.  Puerst  v.  Semmler,  28 
N.  D.  411,  149  NW  115. 
57-51      Scow  V.   Gutches,   129   Minn. 
301,  151  NW  1102,  152  NW  639. 
58-58      [a]      One    not    making    any 
claln?  to  the  office,  having  received  the 
smallest    number    of    votes,    is    not    a 
necessary   party.     Mayfield    v.    Miles, 
266  111.  186,  107  NE  152. 
59-60     [a]     These  contests  are  tried 
without  a  jury,  unless  the  court,  in  its 
discretion,  shall  submit  the  facts  to  a 
jury.     Livesley  v.  Landon,  69  Or.  275, 
138  P  853. 

60-64  S.  V.  Markham,  160  Wis.  431, 
152  NW  161. 

62-73  Perez  v.  Lopez,  18  P.  E.  630. 
62-74  Widman  v.  Barry  (Colo.),  168 
P  31;  Layman  v.  Dixon,  63  Ind.  App. 
501,   114   NE   698. 

62-76  [a]  §18,  Act  of  May  19,  1874, 
Pub.  Laws,  §§208,  213,  provides  method 
of  instituting  an  election  contest.  Un- 
der this  statute  it  is  sufficient  to  aver 
that  petitioners  voted  at  the  election 
out  of  which  the  contest  grew  and  it 
need  not  be  alleged  that  they  voted  for 
the  office  contested.  Appeal  of  Wylie, 
239  Pa.  610,  86  A  1018. 
62-77  Boyle  v.  McCown,  97  S.  C,  15, 
81  SE  310. 

[a]  '  Time  of  filing  suit. — Suits  con- 
testing election  must  be  filed  within 
sixty  days  after  promulgation  of  elec- 
tion, and  citation  must  be  served  on 
defendant  within  that  time.  Tne  mere 
filing  of  a  petition  witnin  this  period 
is  not  enough  to  prevent  prescripcion 
from  accruing  where  no  service  Has 
been  made  on  defendant.  l<iCKlin  v. 
Drainage  Dist.,  133  La.  203,  62  S  63a. 
63-78  Tazwell  v.  Davis,  64  Or.  325, 
130   P   400. 

64-82  Price  v.  Russell,  154  Ky.  824, 
159  SW  573. 

fa]  How  time  computed. — The  time 
for  filing  protest  of  election  is  com- 
puted from  the  issuance  of  proclama- 
tion of  the  provincial  board  of  can- 
vassers and  not  from  day  of  election. 
Manalo  v.  Sevilla,  24  Phil.  Isl,  609. 
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65-85     Carson  v.  Kalish,  89  N.  J.  L. 

438,  99  A  199. 

65-86     Gooder  v.  Eufld,  38  S.  D.  197, 

160   NW  808. 

65-87    Garcia  v.  Lueero,  22  N.  M.  598, 

166  P  1178. 

66-89     Williams  v.  Hays,  175  Ky.  170, 

193    SW    1046;       Weller    v.   Muenning- 

hoff,  155  Ky.  77,  159  SW  632;     MUler 

V.  Maier,  136  Minn.  231,,  161  NW  513; 

Tazwell    v..  Davis,    64   Or.    325,    130   P 

400;    Quigley   v.   Phelps,   74  Wash.   73, 

132  P  738. 

66-90     Stearns  v.  O'Dowd,  78  N.  H. 

358,   101   A   31;      Mullens  v.  Dunman, 

80  W.  Va.  586,  92  SE  797. 

67-93      Sailor   v.   Eanltin,    125    Ark. 

557,   189   SW   357;      Tazwell   v.   Davis, 

64  Or.  325,  130  P  400. 

69-6    Potter  v.  Campbell, '159  Ky.  328, 

167  SW  404,  because  the  question  of 
eligibility  cannot  be  adjudicated.  ^ 
69-9  [a]  Complaint  must  deny  each 
and  every  fact  necessary  to  the  elig- 
ibility of  candidate.  Domenech  v. 
Moret,  13  P.  E.  96. 

70-14  Gilligan  v.  Bridge  Dist.  (Pla.), 
77  S  84;  Taylor  v.  Weir,  155  Ky.  72, 
159  SW  646;  Dobson  v.  Lindekugel, 
38  S.  D.  606,  162  NW  391. 
[a]  SufBclent  where  it  is  inferred  by 
reasonable  intendment.  Boyle  v.  Mc- 
Gown,  97  S.  C.  15,  81  SE  310. 
71-16  Brunson  v.  Dobbs  (Ala.),  81 
S   545. 

71-19  Wallbrecht  v.  Ingram,  164  Ky. 
463,  175  SW  1022;  Weller  v.  Muenning- 
hoff,  155  Ky.  77,  159  SW  632. 
71-20  Weller  v.  Muenninghoff,  155 
Ky.  77,  159  SW  632;  Tazwell  v.  Davis, 
64  Or.  325,  130  P  400. 
72-22  Doss  V.  Howard,  180  Ky.  413, 
202  SW  888;  MeWhorter  v.  Schramm, 
97  Neb.  103,  149  NW  306.  Comp.  Wel- 
ler V.  Muenninghoff,  155  Ky.  77,  159 
SW  632. 

[a]  Both  petition  and  answer  must  be 
specific  as  to  names  of  voters  voting 
fraudulently.  Thompson  v.  Stone,  164 
Ky.  18,  174  SW  763. 
72-23  See  Rev.  St.,  1913,  §2114;  Me- 
Whorter V.  Schramm,  97  Neb.  103,  149 
NW  306. 

72-24  [a]  Necessary  allegations. 
Where  one  seeks  to  have  an  election 
set  aside  because  certain  persons  were 
prevented  from  registering  through 
misconduct  of  election  officers  it  must 
be  alleged  that  such  persons  were 
qualified  voters  and  that  their  number 


was    sufficient    to    change    the    result. 

Ledbetter  v.  Kimsey,  38  Okl.  671,  134 

P  868. 

72-25       MeWhorter    v.    Schramm,    97 

Neb.  1'03,  149  NW  306. 

73-27'       Marsden    v.    Troy    Co.    (Tex. 

Civ.),  189  SW  960. 

74-36     Carson  v.  Kalish,  89  N.  J.  L. 

458,  99  A  199. 

74-37     Curry  v.  McCaffery,  47  Mont. 

191,  131   P  673. 

75-46       Johnson    v.    Little,    176    Ky. 

505,    196    SW    156,    AnnCasl918A,    70; 

Dobson   V.   Lindekugel,    38    S.    D.    606, 

162  NW  391. 

75-47      Garcia   v.   Lueero,   22   N.   M. 

598,  166  P  1178. 

76-51     Doss  V.  Howard,  180  Ky.  413, 

202    SW    888;      Allen   v.   Haddix,   178 

Ky.  389,  198  SW;  1155. 

[a]  Answer  or  reply  not  filed  in  time 
will  be  stricken  unless  a  good  excuse 
affirmatively  appears  for  delay.  Powell 
V.  Horn,  159  Ky.  532,  167  SW  928. 

[b]  Extension  of  time. — Where,  how- 
ever, contostee  within  the  time  given 
to  file  answer,  appears  with  sufficient 
reasons  and  asks  for  extension  to  file 
answer  at  a  later  date  within  the  pe- 
riod prescribed  for  filing  same,  ihe 
court  may  extend  the  time  to  answer. 
Weller  v.  Muenninghoff,  155  Ky.  77, 
159  SW  632. 

77-65  Sommers  v.  Gould,  53  Mont. 
538,   165   P   599. 

78-72  Sugar  City  v.  Board  of  Comrs., 
57  Colo.  432,  140  P  809. 
79-74  [a]  Making  pleading  more 
definite. — An  amendment  that  merely 
undertakes  to  make  more  definite  and 
specific  the  grounds  set  up  in  the  orig- 
inal petition  is  permissible.  Clark  v. 
Robinson,  159  Ky.  25,  33,  166  SW  801. 
79-77  [a]  Contestant  is  limited  to 
the  grounds  of  contest  specified  in  his 
original  notice,  and  these  grounds  can- 
not be  enlarged  by  subsequent  notices 
or  amendments  to  the  original  notice 
not  executed  within  the  time  required 
for  the  service  of  notice  of  contest. 
Taylor  v.  Weir,  155  Ky.  72,  159  SW 
646. 

80-79  S.  V.  District  Court,  50  Mont. 
134,  145  P  721. 

[a]  After  period  for  commencing  con- 
test has  expired  the  petition  cannot  be 
amended.  Perez  v.  Lopez,  18  P.  E.  630. 
80-84  Sugar  City  v.  Board  of  Comrs.. 
57  Colo.  432,  140  P  809. 
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80-86     Wilson  v.  Hines,  99  Ky.   221, 
35  SW   627    37   SW   148. 
81-89     Lewis   v.  Bandy,  45   Okl.   45, 
144  P  624. 

83-1  In  re  Sweeney,  209  N.  Y.  567, 
10?  NE  164,  rev.  158  App.  Div.  496, 
143  NYS  727 

83-2  [a]  A  notice  requiring  con- 
testee  to  answer  in  not  less  than  three 
nor  more  than  ten  days  is  insufficient. 
Baxter  v  Watts,  155  Ky.  12,  159  SW 
608;  Flannery  v  Shanks,  155  Ky.  184, 
159  SW   695 

85-17  Price  v.  Russell,  154  Ky.  824, 
15«  SW  573. 

85-19  [a]  Computation  of  time  of 
service.  See  Price  v.  Kussell,  154  Ky. 
824,  159  SW  573. 

[b]  Substituted,  service  may  be  made 
where  contestee  purposely  absents 
himself.  McKay  v.  Grundy,  155  Ky. 
115.  159  SW  655. 

85-20  [a]  Publication  of  notice. — S. 
V  Eobinson  270  Mo.  212,  192  SW  1001. 
86-25  Moore  v.  Comrs.  Court  (Tex. 
iCiv.),  192  SW  805 

86-26  S.  V  Eobinson,  270  Mo.  212, 
192  SW  1001 

86-30  fa]  In  Minnesota  under  Gen. 
St.,  1913,  §529,  a  change  of  venue  is 
provided  for  in  election  contests.  State 
V.  District  Court,  126  Minn  404,  150 
NW  625. 

87-31  [a]  As  to  consolidation  of 
petitions  involving  same  question.  See 
Irmegar  «.  Tazewell  County,  264  111. 
172,  106  NE  227. 

88-37  [a]  Eectuiring  names  of  Il- 
legal TOters. — Where  complaint  alleges 
reception  of  illegal  or  the  rejection  of 
legal  votes,  the  contestant  will  be  re- 
quired, on  motion,  to  set  out  the  names 
of  the  persons  who  so  voted  or  whose 
votes  were  rejected,  if  known.  A  re- 
fusal or  failure  to  do  so  is  cause  for 
dismissal.  McWhorter  v.  Schramm,  97 
Neb.  103,  149  NW  306. 
90-44  [a]  Part  of  signers  of  peti- 
tion may  not  withdraw  so  as  to  de- 
prive court  of  jurisdiction.  Irmegar  v. 
Tazewell  County,  264  111.  172,  106  NE 
227. 

93-66  Curry  «.  McCaffery,  47  Mont. 
191,  131  P  673. 

95-81      McWhorter    v.    Schramm,    97 
Neb.  103,  149  NW  306. 
96-85     S.   V.   Greene,   87  Vt.   516,   89 
A  743. 

97-87  [a]  Pleading.— (1)  A  general 
ftllegation  of  errors  believed  to   exist 


is  not  enough  to  sustain  an  application 
for  ft  recount.  S.  v.  Greene,  87  Vt.  515, 
89  A  743.  (2)  A  defeated  candidate 
upon  a  naked  allegation  of  mistake  and 
oversight  of  election  officers  may  have 
a  recount,  without  making  a  prima 
facie  showing  that  result  will  be  there- 
\>j  changed.  Snowden  v.  Flanery,  159 
Ky.  568,  167  SW  893. 
97-89  See  Wheeler  v.  Coleman,  176 
Mich.  285,  142  NW  570. 
97-91  See  Ledbetter  v.  Kimsey,  38 
Okl.  671,  134  P  868;  Allen  v.  Wild- 
man,  38  Okl.  652,  134  P  1102. 
98-95  [a]  Belated  findings.— Fail- 
ure to  make  findings  within  statutory 
time  does  not  operate  as  a  loss  of  jur- 
isdiction to  render  decision  afterwards. 
Bernardo  v.  Eue,  26  Cal.  App.  108,  146 
P  79. 

98-99  fa]  Tie  TOte.— (1)  Where  the 
supreme  court  on  appeal  finds  that 
neither    petitioner    nor    contestee    was 

elected  because  of  a  tie  vote  the  Ifcrmer 
has  not  shown  himself  entitled  to  the 
office  and  his  petition  will  not  be  sus- 
tained. Libby  v.  English,  HO  Me.  449, 
86  A  975.  (2)  Contestant  not  entitled 
to  costs  where  court  decided  election 
was  a  tie.  Letchworth  v.  Flinn,  108 
Ark.  301,  157  SW  402. 

103-25  fa]  Attorney's  fee  not  tax- 
able. Mendiola  v.  Villa,  15  Phil.  Isl. 
131. 

106-44  Wheeler  v.  Coleman,  176 
Mich.  285,  142  NW  570;  Miner  v.  Beur- 

mann,  165   Mich.   672,   131   NW   388. 

106-50     fa]     Not  a  "civil  case"  as 

that  term  is  used  in  statute  conferring 

appellate    jurisdiction    in    civil    cases. 

Lane  v.  McLemore   (Tex.  Civ.),  169  S 

W  1073. 

108-55    Doty  v.  Eeece,  53  Mont.  404, 

164  P  542;  Livesley  v.  Landon,  69  Or. 

275,   138   P   853;   Tazwell  v.  Davis,  64 

Or.  325,  130  P  400. 

108-57     Arzadon  v.  Chanco,  14  Phil. 

Isl.  710.     See  S.  v.  Superior  Court,  82 

Wash.  134,  143  P  889. 

112-77    Baker  v.  Wilson  (Tex.  Civ.), 

189  SW  748. 

112-78     Casserly  v.  Marshall,   35   S. 

D.  47,  150  NW  480. 

113-81      [a]      Sufficiency     of     and 

amendment   to   notice   of   appeal.     See 

Moon  V.  Harris,  122  Minn.  138,  142  N 

W  12. 

113-83     Smith  v.   Johnson,   161   Ky. 

745,  171  SW  425. 
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113-84  Smith  v.  Johnson,  161  Ky. 
745,  171  SW  425. 

114-91  [a]  No  appeal  lies  from  de- 
cision by  county  commissioners  declar- 
ing election  void  because  of  easting  of 
illegal  votes.  Galvin  v.  Logan,  182  Ind. 
647,  106  NB  871. 

114-93  Gretna  v.  Bailey,  140  La. 
363,  72  S  996. 

114-97  See  Gray  v.  O'Banion,  23 
Cal.  App.  468,  138  P  977. 
116-2  [a]  In  Kansas  the  supreme 
court  on  appeal  is  required  to  deter- 
mine what  votes  should  have  been 
counted  and  what  rejected  substantially 
~  as  if  the  questions  had  been  submit- 
ted in  an  original  quo  warranto  pro- 
ceeding. Mathewson  v.  Campbell,  91 
Kan.  625,  138  P  637. 
116-3  Libby  v.  English,  110  Me.  449, 
86  A  975. 

123-54  Huffaker  v.  Edgington,  30 
Ida.  179,  163  P  793. 
[a]  Issuance  of  mandate. — After  de- 
termination of  the  appeal  the  mandate 
must  issue  at  once,  not  as  a  matter  of 
right  but  on  the  order  of  the  court. 
The  issuance  of  mandate  will  not  pre- 
vent the  filing  of  a  petition  for  re- 
hearing. Allen  V.  Griflath,  160  Ky.  621 
•170  SW  33. 

124-61    In  re  Cramer's  Election  Case, 
248  Pa.  208,  93  A  937. 
125-63     McCall  v.  City    (Ariz.),  185 
P  942;     Pflanz  v.  Foster,  155  Ky.  15, 
159  SW  641. 

129-82    Walls  v.  Brundidge,  109  Ark. 
250,  160  SW  230;   Hager  v.  Robinson, 
154  Ky.  489,  157  SW  1138. 
130-87     Hager  v.  Eobinson,  154  Ky. 
489,  157   SW  1138. 

133-8  S.  V.  Hall,  37  N.  D.  259,  163 
NW  1055. 

138-40  Comp.  Marsil  v.  Gougeon,  17 
Queb.  P.  E.  (Can.)  175. 
138-41  Bowden  v.  Webb,  116  Ark. 
310,  173  SW  181:  Higgins  v.  Lockwood, 
74  N.  J.  L.  158,  64  A  184. 
142-57  S.  ■».  McCrocklin,  186  Ind. 
277,  115  NE  929;  S.  v.  Fairbanks 
(Ind.),  115  NE  769;  Nave  v.  S.  (Tex. 
Cr.),  193   SW  668. 

142-58  Ter.  v.  Meyer,  23  Haw.  121. 
142-60  Mark  v.  Sta,te,  18  Ga.  App. 
754,  90  SE  493. 

145-75  S.  V.  Eldridge,  186  Ind.  330, 
116  NE  421. 

145-78  Erratum.  —  The  cross-refer- 
ence should  be  to  the  title  "Juries  and 
Jwors," 


145-80  [a]  Indictment  under  Coda, 
1904,  §145a,  subd.  1,  held  fatally  de- 
fective. See  Rose  v.  C,  116  Va.  1023, 
S2  SE  699. 

[b]  Sufficiency  of  indictment. — In  an 
indictment  under  Corrupt  Practices 
Act,  1911,  p.  298,  it  is  not  necessary  to 
set  out  each  step  taken  by  authorities 
in  calling  the  primary,  nor  to  allege 
facts  showing  the  party  was  entitled  to 
hold  a  primary,  nor  that  primary  was 
held  preliminary  to  an  election;  nor 
need  it  specify  the  kind  of  work  to 
be  done  by  the  employe.  It  need  nega- 
tive only  the  statutory  exceptions 
which  are  closely  connected  with  the 
enacting  clause  or  in  same  clause  that 
creates  the  offense.  S.  v.  Paris,  179 
Ind.  446,  101  NE  497. 
150-14  [a]  Setting  out  ordinance. 
An  information  brought  against  one 
charging  that  he  knowing  her  not  to 
be  a  competent  person  procured  her 
registration  as  an  elector  is  insufficient 
in  not  alleging  an  ordinance  requiring 
registration.  S.  v.  Pinyan,  17  Ariz.  123, 
149  P  316. 

150-16  P.  V.  Luna,  23  P.  E.  707; 
P.  V.  Garcia,  23  P.  E.  678;  P.  v.  Gabino, 
23  P.  E.  675. 

152-28  [a]  Voting  "feloniously" 
done. — Indictment  must  allege  that  the 
voting  was  done  "feloniously"  or  any 
word  of  such  import;  and  an  indict- 
ment charging  the  crime  in  the  lan- 
guage of  the  statute  is  insufficient  un- 
less so  alleging.  S.  v.  Siegel,  '265  Mo. 
239,  177  SW353. 

152-30  S.  V.  Doughty,  134  Ark.  435, 
204  SW  968. 

152-31  P.  V.  Becker,  179  111.  App. 
446;  P.  V.  Walker,  179  111.  App.  455.  , 
152-32  P.  V.  Walker,  179  111.  App. 
455. 

153-35  Contra,  S.  v.  Buchanan,  140 
La.  420,  73  S  253. 

159-70  [a]  Electioneering  by  elec- 
tion officers  at  primary  elections  is  not 
an  offense  since  primary  elections  are 
not  within  the  general  election  laws. 
S.  V.  Simmons,  117  Ark.  159,  174  SW 
238. 

159-74  P.  V.  Newsome  (111.),  125  NB 
735 

160-75  Wright  v.  8.,  133  Ark.  76, 
202  SW  236. 

162-87  [a]  "WUfuUy  and  design- 
edly."—  In  an  indictment  for  making 
false  and  fraudulent  return  of  canvass 
where    the    words    "'wilfully    and    de,- 
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signedly"  are  omitted,  the  offense 
charged  will  be  considered  that  stated 
generally  in  §31  Corrupt  Practices  Act 
(:^ub.  Laws,  1911,  p.  343).  The  par- 
ticular offense  charged  is  violation  of 
§62  of  the  Geran  Act  (Pub.  Laws,  1911, 
p.  321),  which  by  force  of  §70  is  to  be 
read  in  connection  with  §15  of  Pri- 
mary Election  Laws  of  1903  (Pub. 
Laws,  1903,  p.  617).  S.  v.  Nixon,  86  N. 
J.  L.  371,  90  A  1102. 
162-92  [a]  Names  of  persons  false- 
ly called  and  counted  must  be  alleged 
or  else  there  must  be  an  allegation  that 
such  names  are  unknown.  Beach  v.  S., 
75  Tex.  Gr.  434,  171  SW  715. 

ELECTEIOITY 
167-1  City  Electric  Street  E.  Co.  v. 
Conery,  61  Ark.  381,  33  SW  426,  54 
AmSt  262,  31  LBA  570;  Spencer  Water 
Co.  V.  Wilson,  66  Ind.  App.  128,  104 
NE  94;  Smith's  Admx.  v.  Electric  Co., 
164  Ky.  46,  174  SW  773;  Hebert  v.  Ice, 
L.  &  W.  Co.,  Ill  La.  522,  35  S  731, 
100  AmSt  505,  64  LEA  101;  Hill  v. 
Light  &  Power  Co.,  260  Mo.  43,  169 
SW  345;  Clark  v.  Elec.  Co.,  86  N.  J.  L. 
144,  91  A  83;  Shaw  v.  Public  Service 
Corp.,  168  N,  C.  611,  84  SE  1010;  Tur- 
ner V.  Power  &  Light  Co.,  167  N.  C. 
630,  83  SE  744. 

168-3  Giraudi  v.  Imp.  Co.,  107  Cal. 
120,  40  P  108,  48  AmSt  114,  28  LEA 
596. 

168-4  Cochran  v.  Young-Hartwell 
Mills  Co.,  169  N.  C.  57,  85  SE  149. 
168-5  Southern  Bell  Tel.  &  Tele.  Co. 
V.  Davis,  12  Ga.  App.  28,  76  SE  786; 
Lundy  v.  Tel.  &  Tele.  Co.,  90  S.  C.  25, 
72  SB  558. 

168-6  Gagnon  v.  Light  &  P.  Co.,  26 
Ida.  87,  141  P  88;  Larson  v.  E.  Co., 
56  El.  App.  263;  Spencer  L.  P.  H.  & 
Water  Co.  v.  Wilson,  56  Ind.  App.  128, 
104  NE  94;  Wade  v.  Elect.  Co.,  94 
Kan.  462,  147  P  63;  Metropolitan  St. 
E.  Co.  V.  Gilbert,  70  Kan.  261,  78  P 
807,  3  AnnCas  266;  Smith's  Admx.  v. 
Elec.  Co.,  164  Ky.  46,  174  SW  773; 
Cumberland  Tel.  &  Tele.  Co.  v.  Cosna- 
han,  105  Miss.  615,  62  S  824;  Hill  v. 
Elec.  L.  &  P.  Co.,  260  Mo.  43,  169  SW 
345;  Melcher  v.  Inv.  Co.,  189  Mo.  App. 
170,  174  SW  455;  Kelly  v.  Higgins- 
Aille,  185  Mo.  App.  55,  171  SW  966; 
Blackburn  v.  E.  Co.,  180  Mo.  App.  548, 
167  SW  457;  Brown  v.  Light,  P.  & 
L  Co.,  137  Mo.  App.  718,  109  SW  1032; 
Shaw  V.  Public  Service  Corp.,  168  N. 


C.  611,  84  SE  1010;  McClaugherty  v. 
Electric  Co.,  73  Or.  135,  140  P  64,  144 
P  569. 

[a]  Highest  degiee  of  care  practic- 
able. ^  Shank  v.  Co.,  205  Fed.  833,  124 
CCA  36. 

[b]  Ordinary  care  not  sufficient. — (1) 
An  instruction  that  it  was  the  duty  of 
the  company  to  use  ordinary  care  in 
keeping  wires  safe  is  erroneous  because 
it  is  incumbent  to  use  a  much  higher 
degree  of  care.  Owensboro  City  E. 
Co.  V.  Haden,  155  Ky.  283,  159  SW 
792.  (2)  "Prudence  requires  those  in 
control  of  a  deadly  current  of  electric- 
ity to  exercise  the  highest  degree  of 
care  in  protecting  the  wires  at  points 
where  persons  in  the  course  of  their 
lawful  employment  are  liable  to  come 
in  contact  with  them."  Geroski  v. 
Light  Co.,  247  Pa.  304,  93  A  338;  Tea- 
ger  V.  Electric  Co.,  242  Pa.  101,  88  A 
872.  (3)  There  must  be  exercised  "a 
high  skill,  the  most  consummate  care 
and  caution,  and  the  utmost  diligence 
and  foresight  in  the  construction, 
maintenance,  and  inspection  of  its 
plant,  wires,  and  a,ppliances  consistent 
with  the  practical  operation  of  the 
■business."  Turner  v.  Power  &  Light 
Co.,  167  N.  C.  630,  83  SE  744. 

169-9  Birmingham  Ey.,  L.  &  P.  Co. 
V.  Canfield,  177  Ala.  422,  59  S  217; 
City  Electric  Street  E.  Co.  v.  Conery, 
61  Ark.  381,  33  SW  426,  54  AmSt  262, 
31  LEA  570;  Eining  v.  By.  &  Elec.  Co., 
133  Ga.  458,  66  SB  237;  Staab  v.  Tel. 
Co.,  23  Ida.  314,  129  P  1078;  Economy 
Light  &  P.  Co.  V.  Hiller,  203  111.  518, 
68  NE  72;  Smith  v.  Light  &  P.  Co., 
175  111.  App.  354;  Casey  v.  Ey.  Co., 
169  III.  App.  425;  Michigan  City  Gas  & 
Electric  Co.  v.  Dibka,  54  Ind.  App.  248, 
100  NB  877;  Logansport  v.  Smith,  47 
Ind.  App.  64,  93  NE  883;  Hebert  v. 
Ice,  L.  &  W.  Co.,  Ill  La.  522,  35  S  731, 
100  AmSt  505,  64  LEA  101;  Greenwood 
V.  Power  Co.,  67  Or.  433,  136  P  336; 
De  Molina  v.  Light  &  Transit  Co.,  4 
P.  E.  Fed.  356;  White  v.  Electric  Co., 
75  Wash.  139,  134  P  807;  Morrison  v. 
Power  Co.,  75  W.  Va.  608,  84  SE  506. 
169-10  Fairbairn  v.  Electric  Co.,  170 
Cal.  115,  148  P  788;  Temple  Electric 
Light  Co.  V.  Halliburton  (Tex.  Civ.), 
,136  SW  584. 

taj  Eeasonable  care. — "Where  a  cor- 
poration, for  its  profit,  assumes  to  con- 
trol the  distribution  of  a  substance  as 
dangerous  to  human  life  as  electricity 
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when  the  eurient  is  maintained  at  a 
high  voltage,  it  is  its  duty  to  exercise 
at  least  reasonable  care  to  prevent  its 
escape  in  a  death  dealing  manner." 
Webster  v.  Light  &  E.  Co.,  158  -App. 
Div.  210,  143  NYS  57. 

[b]  Where  both  paities  are  licensees 
on  land  of  a  third  person  each  must 
use  ordinary  care  to  the  other.  Thomp- 
son V.  Electric  L.  &  P.  Co.,  77  N.  H. 
92,  88  A  216. 

[c]  Duty  of  a  company  transmitting 
electricity  is  to  put  the  wires  high 
enough  to  leave  the  road  safe,  not  for 
any  and  all  travel,  but  for  the  usual 
and  ordinary  travel.  Mayhew  v.  Pow- 
er Co.,  72  Wash.  431,  130  P  485. 
171-16  Owensboro  i).  Knox,  116  Ky. 
451,  76  SW  191;  Borell  v.  Tel.  &  Tele. 
Co.,  133  La.  630,  63  S  247;  Sykes  v. 
Portland,  177  Mich.  290,  143  NW  326; 
Gaetjens  v.  New  York,  146  App.  Div. 
495,  131  NYS  169;  Durant  v.  Allen 
(Okl.),  168  P  205. 

[a]  In  an  action  against  a  municipal 
corporation  for  death  caused  by  negli- 
gently allowing  a  low  voltage  light 
wire  to  become  charged  with  a  danger- 
ous current  it  is  not  necessary  to  name 
any  particular  person,  servant  or  agent 
or  ofBcer  of  the  municipality  as  the 
one  guilty  of  the  negligence  complain- 
ed of.  Athens  ».  Miller  190  Ala.  82, 
66  S  702. 

171-17  Birmingham  Ey.,  L.  &  P.  Co. 
V.  Cockrum,  179  Ala.  372,  60  S  304. 
[a]  Complaint  held  sufficient. — Atlan. 
ta  Tel.  &  Tele.  Co.  v.  Cheshire,  12  Ga. 
App.  652,  78  SE  53. 
171-18  fa]  Sufficient  allegations. 
Where  the  petition  alleged  that  while 
plaintiff  was  walking  on  public  street 
of  a  city  he  came  in  contact  with 
broken  wire  of  defendant  telephone 
company  .lying  on  the  sidewalk  heav- 
ily charged  with  electricity,  that  he 
did  not  see  the  wire  iintil  coming  in 
contact  with  it,  and  that  in  his  efforts 
to  extricate  himself  his  hand  was 
burned  by  the  wire  and  totally  de- 
stroyed, these  facts  set  out  a  cause  of 
action  against  the  telephone  company. 
Southern  Bell  Tel.  &  Tele.  Co.  v.  Davis, 
12  Ga.  App.  28,  76  SE  786. 
172-19  Hoxsey  v.  E.  Co.,  171  111. 
App.  109. 

173-25  Dawson  v.  Smith,  18  Ga,  App. 
603,  90  SE  76. 

175-30  Birmingham  Ey.,  L.  &  P.  Co. 
V,  Cockrum,   179   Ala,  372,   60  S   304; 


Atlanta   Tel.    &    Tele.   Co.    c.   Cheshire, 
12  Ga.  App.  652,  78  SE  53. 
175-32      Dwight    Mfg.    Co.    v.    Word 
(Ala.),  75  S  979. 

175-33  [a]  Doctrine  of  es  Ipsa 
loquitur  does  not  apply  where  the  cause 
of  death  is  not  disputed,  and  defend- 
ant's negligence  as  to  condition  of  its 
wires  is  not  in  doubt.  Benton  o.  Pub- 
lic Service  Co.,  165  N.  C.  354,  81  SE 
448. 

176-36  Southern  Bell  Tel.  &  Tele. 
Co.  V.  Davis,  12  Ga.  App.  28,  76  JdE 
786;  St.  Louis  V.  Ey.  Co.,  216  Mass. 
255,  103  NE  639,  AnnCasl915B,  706, 
49  LEA(NS)  447;  Kelly  v.  Higgins- 
iville,  185  Mo.  App.  o5,  171  SW  966; 
Southwestern  Tel.  &  Tele.  Co.  v.  Shir- 
ley (Tex.  Civ.),  155  SW  663;  May  v. 
E.  Co.,  75  W.  Va.  797,  84  SE  893. 
177-38  Athens  v.  Miller,  190  Ala.  »2, 
66  S  r02;  Shaw  v.  Public  Service  Corp., 
168  N.  C.  611,  84  SE  1010. 
[a]  Instances  on  which  doctrine  was 
applied. — (1)  In  an  action  for  injury 
caused  while  plaintiff  was  using  a  tele- 
phone and  he  received  «n  electrical 
shock,  the  doctrine  of  res  ipsa  loquitur 
applies.  Cain  v.  Southern  Massachu- 
setts Tel.  Co.,  219  Mass.  504,  107  NE 
380.  (2)  Ees  ipsa  loquitur  applies  in 
case  of  person  receiving  a  shock  where- 
by he  was  killed  while  turning  an  or 
off  an  electric  light.  Athens  -u.  Miller, 
190  Ala.  82,  66  SE  702. 
177-39  [a]  In  New  York  the  doe- 
trine  of  res  ipsa  loquitur  does  not  re- 
lieve the  plaintiff  of  the  burden  of  the 
issue  nor  raise  a  conclusive  presump- 
tion in  his  favor.  The  fact  of  the  oc- 
currence merely  furnishes  some  evi- 
dence which  requires  the  defendant 
"to  go  forward  with  his  proof." 
Huscher  v.  Elec.  L.  &  P.  Co.,  158  App. 
Div.  422,  143  NYS  639,  aff.  139  N^YS 
537. 

178-43    Broudy  v.  Ey.  Co.,  184  Mich. 
330,  151  NW  575. 

179-47  Birmingham  Ey.  L.  &  P.  Co. 
V.  Cockrum,  179  Ala.  372,  60  S  304; 
Atlanta  Tel.  &  Tele.  Co.  v.  Cheshire,  12 
Ga.  App.  652,  78  SE  53;  Sykes  v. 
Portland,  177  Mich.  290,  143  NW  326. 
See  Dunbar  v.  Hollingsworth  &  Whit- 
ney Co.,  109  Me.  461,  84  A  992. 
180-51  Decatur  Lights  P.  &  F.  Co. 
I).  Newsom,  179  Ala.  127,  59  S  615. 
180-52  [a]  Instructions  to  con- 
form to  pleadings. — When  specific  acts 
Of  negligence  are  charged  in  complaint 
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it  is  essential  that  the  instructions  sub- 
mitting the  issue  to  the  jury  shall  re- 
quire a  finding  of  the  facts  of  negli- 
gence so  charged  May  v.  Hannibal, 
186  Mo  App.  602  172  SW  471. 
181-56  [a]  In^traction  as  to  In- 
spection.— Instruction  that  "under  the 
undisputed  facts  of  what  occurred  in 
this  case,  the  duty  of  inspection  (of 
the  wires)  was  on  the  defendant  com- 
pany ' '  is  proper.  Barnett  v.  Electric 
Co.,  87  N.  J.  L.  29,  93  A  108 
[b]  Charging  as  to  degiee  of  care. 
(1)  The  plaintiff's  objection  to  the  in- 
struction, ' '  The  defendant  ought  to  ex- 
ercise ordinary  care  which  an  ordinar- 
ily prudent  man  would  use  in  operat- 
ing that  substance  electricity  over  the 
wires  and  at  the  place  alleged  and  ad- 
mitted in  the  pleading,"  must  be  sus 
tained  as  exacting  a  too  low  degree  of 
care.  Turner  v.  Power  &  Light  Co.,  167 
N.  C.  630,  83  SE  744.  (2)  An  instruc- 
tion exacting  a  too  low  degree  of  care 
is  erroneous  and  prejudicial.  Turner  ii 
Power  &  Light  Co.,  167  N.  C.  630,  83 
SE  744. 

185-64  Briggs  v.  Ey.,  L.  &  P.  Co., 
188  Ala.  262,  66  S  95;  Sykes  v.  Port- 
Jand  177  Mich.  290,  143  NW  326. 
186-72  Durant  v.  Allen  (Okl.),  168 
P  205-  Greenwood  v.  Power  Co.,  67  Or, 
433  136  P  336;  Swan  v.  E.  Co.,  41 
Utah  518  127  P  267. 
186-73  Greenwood  v.  Power  Co.,  67 
Or   433    136  P  336. 

187-74  [a]  Defendant's  negligence 
in  stringing  wires  seventeen  feet  from 
ground  over  decedent's  land  is  for  the 
jury  Card  v.  Gas  &  B.  Co..  77  Wash. 
564,  137  P  1047. 

187-76  Guinn  v.  Tel.  Co.,  72  N.  J. 
L  276,  62  A  412,  111  AmSt  668,  3 
LEA(NS)  988;  Burton  Tel.  Co.  v.  Gor- 
don, 4  O.  C.  C.  (N.  S.)  1;  Eichmond 
&■  P.  E.  E.  Co.  V.  Eubin,  102  Va.  809, 
47  SP  834. 

[a]  'Where  two  defendants  are  sued 
it  is  a  question  of  fact  as  to  who  was 
responsible  for  maintenance  in  proper 
condition  of  the  wires  which  caused 
the  injury.  Pressley  v.  Tel.  Co.,  164 
111.  App.  167. 

[b]  I>at7  to  Insulate. — See  Trammell 
V.  E.  Co.,  9  Ga.  App.  98,  70  SE  892; 
Knowlton  v.  Edison  Light  Co.,  117  la. 
451,  90  NW  818;  Wilhite  v.  Hunts- 
ville,  167  Mo.  App.  155,  151  SW  232; 
Southwestern  Tel.  &  Tele.  Co.  v.  Shir- 
ley (Tex.  Civ.),  155  SW  663. 


[c]  Duty  to  maintain  guards. — See 
Eowe  V.  Tel.  Co.,  66  N.  J.  L.  19,  48  A 
523;  Parsons  v.  Ey.,  G.  &  E.  Co.,  69  S. 
C.  805,  48  SB  284,  104  AmSt  800. 

[d]  Obedience  to  ordinance.  —  See 
Briggs  V.  Birmingham  Ey.,  L.  &  P.  Co., 
188  Ala.  262,  66  S  95. 

18S-SO  Dugan  v.  Electric  Co.;  241 
Pa.  259,  88  A  437. 

[a]  Duty  to  inspect. — See  Freeman  *. 
Tel.  Co.,  160  Mo.  App.  271,  142  SW 
733;  Fox  v.  Manchester,  183  N.  T.  141, 
75  NE  1116,  2  LEA(NS)  474;  Gentz- 
kow  V.  E.  Co.,  54  Or.  114,  102  P  614, 
135  AmSt  821. 

188-81  Atlanta  Tel.  &  Tele.  Co.  v. 
Cheshire,  12  Ga.  App.  652,  78  SE 
53. 

188-82  [a]  Only  in  tbe  erent  that 
the  wire  was  broken  by  some  cause 
over  which  the  defendant  had  no  con- 
trol could  the  question  of  reasonable 
notice  of  its  condition  be  at  all  ma- 
terial. Southern  Bell  Tel.  &  Tele.  Co. 
V.  Davis,  12  Ga.  App.  28,  76  SB  786. 
189-87  Shank  v.  Water  Power  Co., 
205  Fed.  833,  124  CCA  35;  Hill  v.  Gas 
&  Electric  Co.,  22  Cal.  App.  788,  136 
P  492;  Staab  v.  Bell  Tel.  Co.,  23  Ida. 
314,  129  P  1078;  Michigan  City  Gas 
&  Electric  Co.  v.  Dibka,  54  Ind.  App. 
248,  100  NE  877;  Wilkins  v.  Water 
&  Light  Co.,  92  Neb.  513,  138  NW  754; 
Barnett  v.  Electric  Co.,  87  N.  J.  L.  29, 
93  A  108  (injury  to  fireman  in  extin- 
guishing fire) ;  Caruso  v.  Gas  Co.,  153 
App.  Div.  431,  138  NYS  279;  aff.  209 
N.  Y.  510,  102  NE  1100;  Greenwood 
V.  Power  Co.,  67  Or.  433,  136  P,  336; 
Card  V.  Gas  &  E.  Co.,  77  Wash.  564, 
137  P  1047. 

[a]  Contributory  negligence  as  a  mat- 
ter of  law.  See  Wilger  v.  Tract.,  L.  H, 
&  P.  Co.,  160  Wis.  654,  152  NW  414. 
189-88  Decatur  Light,  P.  &  F.  Co. 
V.  Newsom,  179  Ala.  127,  59  S  615; 
Casey  v.  Ey.,  169  111.  App.  425;  Eay- 
mond  V.  Power  Co.,  90  Vt.  373,  98  A 
909. 

190-89  [a]  Where  deceased  had 
seen  a  horse  apparently  killed  by  a 
suspended  wire  his  grasping  the  live 
wire  with  only  a  cotton  handkerchief 
was  a  plain  disregard  of  common  care 
and  caution.  McNamee  v.  Tel.  Co., 
160  App.  Div.  785,  145  NYS  981. 
190-93  Augusta  Ey.  &  Elec.  Co.  v. 
Beagles,  12  Ga.  App.  849,  78  SE  949. 
[a]  Where,  by  reason  o7  a  storm,  high 
voltage  wires  of  an  electric  light  com- 
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pany  came  in  contact  with  the  wires 
of  a  telephone  company,  and  a  well  in- 
formed troubleman  is  sent  out  by  tele- 
phone company  with  instructions  to 
locat^e  the  trouble  and  report  but  not 
attempt  to  clear  the  wires,  and  his 
taking  hold  of  a  telephone  wire  to  see 
if  it  was  in  contact  with  an  electric 
light  wire  1b  the  sole  proximate  cause 
of  the  injury  because  of  such  contact 
he  has  no  action  against  either  the 
telephone  or  electric  light  company. 
Borell  V.  Tel.  &  Tele.  Co.,  133  La.  630, 
63  S  247. 

191-2  Teachout  v.  E.  Co.,  179  Mich. 
388,  146  NW  241. 

192-3  Hill  V.  Electric  L.  &  P.  Co., 
260  Mo.  43,  169  SW  345;  Blackburn 
17.  E.  Co.,  180  Mo.  App.  548,  167  SW 
457.  See  Jeffrey  v.  Electric  L.  &  P. 
Co.,  171  Mo.  App.  29,  153  SW  498. 
193-17  [a]  Wbether  or  not  plain- 
tiff is  guilty  of  contributory  negli- 
gence in  picking  a  live  wire  off  the 
sidewalk  and  throwing  it  out  of  his 
way  is  a  question  of  fact  for  the  jury. 
Southern  Bell  Tel.  &  Tele.  Co.  v.  Davis, 
12  Ga.  App.  28,  76  SE  786. 
194-22  Meehan  v.  Electric  Power 
Corp.,  150  NTS  714;  Hayes  v.  Power 
Co.,  95  S.  C.  230,  78  SE  956.  See  Eo- 
mana  v.  E.  Co.,  218  Mass.  76,  105  NE 
598. 

194-24  See  Thompson  v.  Electric  L. 
&  P.  Co.,  77  N.  H.  92,  88  A  216. 
[a]  Where  a  boy  threw  a  corncob 
tied  to  end  of  a  string  over  an  electric 
light  wire  and  pulled  it  toward  him  to 
detach  his  kite  and  was  thus  shocked 
and  killed  (the  wire  being  four  feet 
six  inches  from  outside  of  cornice  of 
house)  his  act  was  one  which  could 
not  reasonably  be  anticipated  and  the 
Iboy's  act  and  not  the  defective  insula- 
tion was  the  proximate  sause  of  the  in- 
jury. Trout  v:  Electric  Co.,  236  Pa. 
506,  84  A  967,  42  LEA(NS)  713. 
195^26  Hayes  v.  Power  Co.,  95  S. 
C.  230,  78  SE  956. 

195-28  [a]  Proximate  cause. — In- 
terrogatory No.  2  read  "Did  the  de- 
fendant use  ordinary^  care  in  leaving 
said  wire  so  that  it  came  in  contact 
with  a  limb?"  No.  3  read  "Did  the 
defendant  use  ordinary  care  in  respect 
to  inspecting  its  lines  during  and  after 
the  storm  that  occurred,  during  the 
night  preceding  the  injury?"  No.  4 
read  "If  to  the  second  and  third  ques- 
tions you  answer  '  No '  then  answer  this 


question,  'Was  the  want  of  ordinary 
care  thus  found  the  proximate  cause 
of  the  injury?'  "  The  affirmative  an- 
swer to  the  last  question  adequately 
finds  the  proximate  cause.  Both  acts 
of  negligence  here  found  are  action- 
able. Brown  v.  Ey.  &  L.  Co.,  160  Wis. 
459,  152  NW  158. 

196-33  [a]  Verdict  of  $23,500  not 
excessive.  Southwestern  Tel.  &  Tele. 
Co.  V.  Shirley  (Tex.  Civ.),  155  SW 
663. 

[b]  A  verdict  of  $22,500  reduced  to 
$18,000  is  not  excessive  where  plaintiff 
had  a  life  expectancy  of  thirty-five  and 
one-third  years  and  was  earning  about 
$100  a  month  as  trouble  man  for  a 
telephone  company.  Hill  v.  Electric 
Light  &  P.  Co.,  260  Mo.  43,  169  S^ 
345. 

[c]  A  verdict  of  $2300  for  death  of  a 
seventeen  year  old  schoolboy  earning 
$2  a  day  in  vacation  is  excessive  and 
should  be  reduced  to  $1500.  Kelly  v. 
HigginsvUle,  185  Mo.  App.  55,  171  SW 
966. 


EMBEZZLEMENT 
202-2     Davis  v.  Director  of  Prisons, 
17  Phil.  lal.  168. 

[a]  History  of  statutes  of  embezzle- 
ment. See  S.  1?.  Davis,  37  E.  I.  373,  92 
A   821. 

202-5  Davis  v.  Director  of  Prisons, 
17  Phil.  Isl.  168;  P.  V.  Oliver,  7  P.  E. 
269. 

203-6     [a]     Distinguished  tcom  lar- 
ceny.— P.  V.  Kent,  10  P.  E.  325. 
203-7     Davis  v.  Director  of  Prisons, 
17  Phil.  Isl.  168. 

206-30  S.  V.  Glaze,  177  la.  457,  159 
NW  260. 

206-31  [a]  Embezzlement  defined. 
S.  V.  Dougherty,  4  Boyce  (Del.)  163,  86 
A  736;  S.  v.  Jones,  26  Ida.  587,  138  P 
1116;  Baugh  v.  Moore,  122  Md.  149,  89 
A  404,  rehear,  denied,  122  Md.  149,  89 
A  939;  P.  1!.  Lay,  193  Mich.  476,  160 
NW  467;  Spiegel  v.  Levine,  161  App. 
Div.  764,  147  NTS  78;  S.  v.  Baxter, 
89  O.  St.  269,  104  NE  331,  AnnCas 
1916C,  60. 

207-32  Union  Nat.  Bk.  v.  V.  S.  Co., 
143  La.  329,  78  S  582. 
207-33  See  Davis  v.  Directors  of 
Prisons,  17  Phil.  lal.  168. 
Ta]  Fraudulent  failure  to  account. 
Embezzlement  may  be  committed  by  a 
fraudulent  failure  to  account  for  funds 
as  well  as  by  physical  confiscation.    8. 
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V.  Biekford,  28  N.  D.  86,  147  NW  407. 
207-34  Penal  Code  of  P.  B.,  §§445- 
448;  P.  V.  Kent,  10  P.  E.  325. 
210-53  TJ.  S.  V.  Jenks,  258  Fed.  763. 
211-54  Poteet  «.,  S.,  69  Tex.  Cr.  322, 
153  SW  863. 

211-56  Poteet  v.  8.,  69  Tex.  Cr.  322, 
153  SW  863. 

211-58      Rogers    v.    S.,    14    Okl.    Cr. 
235, 170  P  269,  LEA1918E,  742. 
212-66    Smith  v.  S.,  13  Okl.  Cr.  619, 
166  P  463. 

213-69  S.  V.  Greeo  (Del.),  102  A 
62. 

[a]  ITo  common-law  foim  of  indict- 
ment for  embezzlement  is  possible  since 
e^mbezzlement  is  purely  statutory.  S. 
V.  Davis,  37  E.  I.  373,  92  A  821. 
213-70  MehafEey  v.  S.  (Ala.  App.)', 
75  S  647;  Gardner  v.  S.,  130  Ark.  253, 
197  SW  23;  Turner  V.  S.,  18  Ga.  App. 
653,  90  BE  225;  S.  v.  Mishler,  81  Or. 
548,  160  P  382. 

218-75  8.  V.  Davis,  37  E.  I.  373,  92 
A  821. 

[a]  Cannot  aid  defective  Indictment. 
A  bill  of  particulars  is  not  designed  to 
uphold  an  insufficient  indictment.  Clary 
V.  C,  163  Ky.  48,  173  SW  171. 
220-89  P.  V.  Colan,  22  P.  E.  476. 
221-91  Hollingsworth  v.  S.  (Pla.), 
75  S  612. 

221-92  S.  V.  McFarlin,  41  Nev.  486, 
172  P  371;  S.  V.  Probert,  19  N.  M.  13, 
140  P.  1108;  Smith  v.  S.,  13  Okl.  Cr. 
619,  166  P  463. 

221-93  MehafEey  v.  8.  (Ala.  App.), 
75  8  647;  S.  v.  Probert,  19  N.  M.  13, 
140  P  1108;  S.  V.  Chapin,  74  Or.  346, 
144  P  1187. 

223-4  Innes  v.  S.,  19  Ga.  App.  271, 
91  SE  339. 

224-14     8.  V.  Martin  (Mo.),  204  SW 
637;    P.  V.  Alomar,  10  P.  E.  282;    Irby 
V.  a.,  69  Tex.  Cr.  619,  155  SW  543. 
226-27     P.  V.  Quevedo,  15  P.  E.  69; 
P.  V.  Garcia,  11  P.  E.  341. 
226-28      [a]     Fiduciary   capacity  Is 
suflcleutly  shown  by  an  allegation  that 
defendant  was  bailee.     Tally  v.  S.,  105 
Ark.  28,  150  SW  110. 
228-34    Tally  v.  S.,  105  Ark.  28,  150 
SW  110. 

228-40  S.  V.  Nugent,  182  Ind.  200, 
106  NE  361. 

229-47  [a]  The  "possession"  re- 
ferred to  in  §12,467  of  Gen.  Code  is 
more  than  mere  custodianship  or  naked 
possession.    It  is  a  possession  for  the 


time  and  purpose  exclusive  of  fEe  own- 
er's possession.     Komito   v.  S.,  90   O. 
St.  352,  107  NE  762. 
229-49     Ter.  v.  Armstrong,  22  Haw. 
526. 

229-50  Ex  parte  8.  (Ala.),  76  S  445; 
Collins  V.  S.  (Ala.  App.),  76  S  413. 
[a]  Where  a  treasurer  is  accused  of 
the  crime,  it  is  sufficient  to  allege  that 
he  was  treasurer  "and  as  such  treas- 
urer ' '  had  control  and  possession  of 
certain  money,  and  being  so  possessed 
of  the  money  converted  it.  Frost  v. 
S.,  178  Ind.  305,  99  NE  419. 
231-56  [a]  That  defendant  bor- 
rowed a  shotgun  and  afterwards  embez- 
zled and  fraudulently  converted  the 
said  shotgun  to  his  own  use  is  a  suf- 
ficient description.  Henderson  v.  S. 
(Fla.),  78  S  427. 

231-59  P.  V.  Alomar,  10  P.  E.  282. 
[a]  Money  or  merchandise. — An  in- 
dictment charging  the  embezzlement  of 
"one  thousand  dollars  current  of  the 
United  States  and  of  the  value  of 
$1000,"  is  sufficient  as  against  the  ob- 
jection of  not  stating  whether  it  was 
money  or  merchandise.  Poteet  v.  S., 
69  Tex.  Cr.  322,  153  SW  863. 
231-60  Moody  v.  P.  (Colo.),  176  P 
476. 

231-63  Henderson  v.  S.  (Fla.),  78 
8  427. 

232-67  [a]  It  Is  sufficient  to  charge 
that  the  money  was  "gold,  silver,  or 
paper  money."  Silvio  v.  S.,  117  Ark. 
108,  173  SW  857. 

232-70  Clary  v.  0.,  163  Ky.  48,  173 
8W  171. 

[a]  Equivalent  value  In  American 
money. — A  complaint  charging  the  em- 
bezzlement of  "one  thousand  dollars, 
gold  currency  of  the  United  States"  is 
not  bad  for  not  alleging  the  equivalent 
value  in  "pesetos,"  for  the  court  will 
take  judicial  notice  of  the  relative 
■value  for  the  purpose  of  fixing  the  pen- 
alty. U.  S.  V.  Karelsen,  3  Phil.  Isl. 
223 

233-72  Clary  v.  C,  163  Ky.  48,  173 
SW  171. 

233-73  Moody  v.  P  (Colo.),  176  P 
476. 

[a]  Describing  a  vendor's  lien  note 
as  one  for  the  payment  of  $8000,  and 
of  the  value  of  $8000  is  sufficient. 
Pye  V.  8.,  74  Tex.  Cr.  322,  171  SW 
741. 

233-75  [a]  "One  check  of  the 
value  of  forty-two  and  50/100  ($42.50) 


777 


Vol.  8 


EMBEZZLEMENT 


dollars"  8Vfficien.tly  describes  a  check. 
S.  V.  Praley,  71  W.  Va.  100,  76  SE  134, 
42  LEA(NS)  498. 

234-80  [a]  Value  not  necessaiy. — S. 
V.  Greco,  6  Boyce  (Del.)  591,  102  A  62. 
235-85  S.  V.  Bickford,  28  N.  D.  36, 
147  NW  407. 

235-87  See  Clary  v.  G.,  163  Ky.  48, 
173  SW  171;  P.  V.  Alomar,  10  P.  B. 
282. 

235-88  Guyton  v.  S.,  12  Ga.  App. 
562,  77  SE  830. 

235-89  Silvie  v.  8.,  117  Ark.  108, 
173  SW  857;  Green  r.  S.  (Tex.  Cr.), 
199  SW  622. 

235-91  P.  V.  Dettmering,  278  111.  580, 
116  NE  205. 

236-95  [a]  Co-tenants. — The  title 
to  money  may  be  laid  in  one  tenant 
in  common,  notwithstanding  his  co- 
tenant  is  entitled  to  a  share  on  ac- 
counting. S.  V.  Probert,  19  N.  M.  13, 
140  P  1108. 

236-2  [a]  Individual  names.— It  is 
not  necessary  to  allege  the  names  of 
the  persons  composing  a  partnership 
or  other  unincorporated  association. 
Hughes  V.  S.,  109  Ark.  403,  160  SW 
209. 

236-3  Contra,  Green  v.  S.  (Tex.  Or.), 
199  SW  622. 

[a]  Failure  to  allege  that  a  firm  is  a 
coriioration,  or  has  some  other  legal 
entity,  capable  of  owning  property, 
constitutes  fatal  defect  in  indictment. 
S.  V.  Parsons,  23  N.  M.  520,  169  P 
475. 

237-9  Comp.  S.  v.  Chapin,  74  Or.  346, 
144  P  1187. 

237-11  [a]  One  lawfully  in  posses- 
sion may  properly  be  designated  as 
owner.  Waters  v.  S.,  16  Ga.  App.  342, 
83  SE  200. 

237-12  [a]  Joint  owners. — Indict- 
ment naming  one  of  two  joint  owners 
is  sufficient.  Waters  v.  S.,  15  Ga.  App. 
342,  83  SE  200. 

237-17  TJ.  S.  V.  Jenks,  258  Fed.  763. 
237-18  S.  V.  Nugent,  182  Ind.  200, 
106  NE  361;  P.  v.  Eivera,  17  P.  E. 
1063. 

240-40  Parker  v.  S.,  130  Ark.  234, 
197  SW  283. 

240-42  P.  V.  Eivera,  17  P.  E.  1063. 
241-48  S.  V.  Nugent,  182  Ind.  200, 
106  NE  361. 

242-56  S.  V.  Bickford,  28  N.  D.  36, 
147  NW  407. 

242-57  S.  ■;;.  Bickford,  28  N.  D.  36, 
147  NW  407. 


243-59     S.  V.  Davis,  37  E.  I.  373,  92 

A  821. 

[a]  Eule  illustrated. — An  indictment 
charging  embezzlement  from  a  bank  by 
its  cashier  at  divers  times  "beginning 
with  the  said  27th  day  of  April,  ,1906, 

and    ending    with    said    day 

of  July,  1909,"  stating  the  aggregate 
amount  charges  but  a  single  act  of  em- 
bezzlement. S.  V.  Wetzel,  75  W.  Va. 
7,  83  E  68. 

243-70  P.  V.  Day,  200  Mich.  686, 
166  NW  970. 

244-72  [a]  Eule  Illustrated. — Where 
indictment  alleged  theft  by  bailee  of 
money  to  buy  fixtures  and  whiskey  it 
is  not  necessary  to  show  he  received 
money  for  both  purposes.  Either  will 
suffice.  Himmelfarb  v.  S.,  76  Tex.  Cr. 
173,  174  SW  586. 

244-73  [a]  The  aggregate  mlsap- 
propriatiou  may  be  treated  as  one 
crime,  and  the  total  shortage  proven 
may  be  more  or  less  than  sum  laid  in 
information.  S.  v.  Bickford,  28  N.  D. 
36,  147  NW  407. 

244-78  S.  V.  Hoggs,  166  la.  452,  147 
NW  -934. 

[a]  Felonious  intent  inferred  where 
agent  has  applied  money  to  his  own 
use.  Marcus  v.  Fidelity  &  Deposit  Co., 
165  App.  Div.  977,  149  NTS  1020. 
•245-79  [a]  Fraudulent  Intent  con- 
clusively presumed.  Patterson  «.  U. 
S.,  39  App.  Cas.  (D.  C.)  84. 
245-81  S.  V.  Probert,  19  N.  M.  13, 
140  P  1108. 

245-82  S.  V.  Probert,  19  N.  M.  13, 
140  P  1108.  Comp,  8.  v.  Chapin,  74 
Or.  346,  144  P  1187,  where  it  was  held 
that  no  material  variance  occurred, 
when  the  indictment  for  larceny  by  a 
bailee  alleged  ownership  in  husband, 
but  the  proof  showed  that  because  of 
his  poor  health  wife  had  transacted 
the  principal  part  of  the  negotiations 
with  defendant  and  it  was  by  her  au- 
thority the  funds  were  turned  over  to 
defendant. 

247-94  S.  V.  Boggs,  166  la.  452,  147 
NW  934;  Pye  v.  S.,  74  Tex.  Cr.  322, 
171  SW  741. 

247-97  P.  V.  Gerold,  265  111.  448. 
107  NE  165. 

247-98  S.  V.  Glaze,  177  la.  457,  159 
NW  260;  S.  V.  McAvoy,  40  E.  I.  437 
101   A   109. 

247-1  S.  V.  Ward,  96  Wash.  650,  165 
P  794.     • 
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247-2  Ex  parte  Cowart  (Ala.),  78 
S  879;  Lovelace  v.  Graybeal,  174  N.  C. 
503,  93  SE  978. 

24S-9  [a]  In  charging  on  "reason- 
aWe  doubt"  the  court  should  instruct 
substantially  as  provided  for  by  §238 
of  Crim.  Code.  Clary  v.  C,  163  Ky.  48, 
173  SW  171. 

249-13  [a]  Where  indictment 
charges  one  offense  in  different  counts 
as  described  in  §9205,  R.  C.  1905,  a 
verdict  of  "guilty  of  embezzlement  as 
charged  in  the  information"  is  sufli- 
cieht.  S.  17.  Bickford,  28  N.  D.  36, 
147  NW  407. 

250-23  [a]  Impeaching  evidence. 
Where  newly  discovered  evidence  is 
merely  impeaching  it  is  not  sufBcient 
cause  for  a  new  trial.  jMcCrory  v.  S., 
11  (Ja.  App.  787,  76  SE  163. 

EMINENT  DOMAIN 
261-1     S.  «.  Superior  Court,  80  Wash. 
417,  141  P  906. 

261-2    Empire  Mill  Co.  v.  Dist.  Court, 
27  Ida.  383,  149  P  499. 
261-3    S.  V.  Superior  Court,  80  Wash. 
417,  141  P   906. 

261-4  In  re  Condemnation  Suits,  234 
Fed.  443;  Chicago  Great  Western  E. 
Co.  V.  Ashelford,  268  111.  87,  108  NE 
761;  Sanitary  Dist.  v.  Hunger,  264  111. 
256,  106  NE  185;  Eidgely  v.  Baltimore, 
119  Md.  567,  87  A  909. 
[a]  Chancery  court  has  no  jurisdiction 
to  entertain  condemnation  proceeding. 
Chambers  v.  By.  Co.,  130  Tenn.  459, 
171  SW  84. 

262-5  Mayor,  etc.  of  Baltimore  v. 
Kane,  125  Md.  135,  93  A  393. 
[a]  An  adrersary  iproceeding. — Ore- 
gon E.  &  Nav.  Co.  V.  Taffe,  67  Or.  102, 
134  P  1024,  135  P  332,  515. 
262-6  [^a]  Oomimlsory  not  volun- 
tary proceeding.  Beatty  v.  U.  S.,  203 
Fed.  620,  122  CCA  16,  rev.  198  Fed. 
284. 

262-7  111.  Eev.  St.,  1913,  ch.  47; 
Chicago,  T.  H.  &  S.  E.  By.  Co.  v.  Green- 
field, 268  111.  94,  108  NE  750;  S.  v. 
Superior  Court,  80  Wash.  417,  141  P 
906. 

[a]  Statutory  remedy  supersedes  the 
common-law  remedy.  Herring  v.  Gu- 
liek,  5  Haw.  57. 

[b]  The  time,  manner,  occasion,  and 
method  of  the  exercise  of  the  right  of 
eminent  domain  are  wholly  in  the  con- 
trol and  discretion  of  the  legislatures 
of  the  states  except  as  restrained  by 


the  constitution  thereof.  S.  v.  Su- 
perior Court,  86  Wash.,  155,  149  P 
652. 

262-8  Elbert  v.  Scott,  5  Boyoe  (Del.) 
1,  90  A  587,  aff.,  4  Boyce  (Del.)  388, 
88  A  608;  Lynchburg  Inv.  Corp.  u. 
Eudolph,  40  App.  Cas.  (D.  C.)  129; 
Fay  V.  MeFarland,  32  App.  Cas.  (D.  C.) 
295;  In  re  Widening  Port  Street,  6 
Haw.  638;  P.  v.  Graham,  280  111.  303, 
117  NE  387;  Mayor,  etc.  of  Baltimore 
v.  Kane,  125  Md.  135,  93  A  393;  Lajoie 
V.  Lowen,  214  Mass.  8,  100  NE  1070; 
St.  Louis  V.  Glasgow,  254  Mo.  262,  162 
SW  596;  Thurman  v.  Multnomah  Coun- 
ty, 70  Or.  401,  140  P  626,  141  P  1015; 
Johnston  v.  E.  Co.,  245  Pa.  338,  91  A 
618;  Tenorio  v.  E.  Co.,  22  Phil.  Isl. 
411;  Illinois  Central  E.  Co.  v.  East 
Sioux  Palls  Quarry  Co.,  33  S.  D.  63, 
144  NW  724;  Southern  Kansas  Ey.  Co. 
V.  Vance  (Tex.  Civ.),  155  SW  696; 
Eeitzer  v.  Irr.  Co.  (Tex.  Civ.),  153  SW 
380. 

262-9  Del  Monte  Live  Stock  Co.  v. 
Bd.  of  Comrs.,  24  Colo.  App.  340,  133 
P  1048;  Western  Union  Tel.  Co.  V. 
E.  Co.,  107  Miss.  626,  65  S  650. 
263-11  Vallejo  &  N.  E.  Co.  v.  Eeed 
Orchard  Co.,  169  Cal.  545,  147  P  238; 
In  re  Joralemon  Street,  208  N.  T.  25, 
101  NE  706. 

263-12  [a]  A  default  judgment 
may  be  taken.  Gwinner  v.  Gary  Con- 
necting Eys.  Co.,  182  Ind.  553,  103  N 
E  794. 

264-16  Louisville  &  N.  E.  Co.  v. 
Lang,  160  Ky.  702,  170  SW  2;  Balch 
V.  E.  Co.  (Tex.  Civ.),  161  SW  1091. 
264-17  Pecos,  etc.  Ey.  Co.  v.  Ma- 
lone  (Tex.  Civ.),  190  SW  809;  New 
Eiver,  H.  &  W.  E.  Co.  v.  Honaker,  119 
Va.  641,  89  SE  960. 

264-25  See  Des  Moines  Water  Co.  v. 
City  of  Des  Moines,  206  Fed.  657,  124 
CCA  445,  aff.  194  Fed.  557. 
[a]  A  United  States  district  court 
bas  no  authority  to  condemn  land  in 
Texas  for  a  foreign  corporation.  Eeit- 
zer V.  Medina  Valley  Irr.  Co.  (Tex. 
Civ.),  153  SW  380. 

265-28  Nedd'ermeyer  v.  County 
(la.),  175  NW  339.  ■Contra,  Mayor,  etc. 
of  Baltimore  v.  Kane,  125  Md.  135, 
93  A  393. 

265-32     See  Manila  E.  Co.  v.  Attor- 
ney-General, 20  Phil.  Isl.  523. 
265-34    S.  V.  Spokane,  92  Wash.  667, 
159  P  805. 
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266^35  Murray  v.  Murray,  227  Mass. 
345,  116  NE  603.  , 

266-37    [a]  Priority  of  right.— Where 
two  cities  are  contending  to  condemn 
the    same   property   the   primal   mover 
has   the   right.     Shehalis   v.   Centralia, 
77  Wash.  673,  138  P  293. 
266-38     [a]    A  majority  of  the  com- 
missioners only  need  sign  the  petition. 
Washington  E.  &  B.  Co.  v.  Newman,  41 
App.    Cas.    (D.    C.)    439;    Wiegand    v. 
Siddons,  41  App.  Cas.  (D.  C.)  130. 
266-41    Trustees  of  School  v.  McMa- 
hon,  265  HI.  83,  106  NE  486;  Trustees 
of  Schools  V.  Griffith,  263  III.  550,  105 
NE    760,    AnnCasl914D,     1136,  _  where 
school  district  is  in  two  townships. 
266-43     [a]     A  foreign  corporation 
which  has  complied  with  the  laws  of 
the  state  wherein  it  does  btsiness  may 
exercise  the  power  of  eminent  domain. 
Desert  Water,  Oil  &  Irr.  Co.  v.  S.,  167 
Cal.  147,  138  P  981;  San  Joaquin,  etc. 
Irr.  Co.  V.  Stevinson,  164  Cal.  221,  128 
P    924;    Northwestern   Electric    Co.    v. 
Zimmerman,  67  Or.  150,  135  P  330. 
266^50      Great    Northern    E.    Co.    v. 
Minneapolis,  136  Minn.  1,  161  NW  231; 
Butler   County   E.    Co.   ».   Barron,    173 
Mo.  App.  365,  158  SW  872;  Stemberg- 
er  V.  Sanitary  Dist.,  100  Neb.  449,  160 
NW    740;    S.    v.    Supterior    Court,    80 
Wash.  417,  141  P  906. 
267-52      Comp.   Spokane    v.    Onstine, 
86  Wash.  4,  149  P  1. 
267-56     In  re  Leary  Ave.,  72  Wash. 
617    131  P  225. 

267-60  In  re  Willcox,  213  N.  Y.  218, 
107  NE  499. 

267-61  Clark  v.  Courter,  280  111. 
590,  117  NE  720. 

.268-64  [a]  Holder  of  a  tax  title  is 
a  proper  party  defendant.  Sanitary 
Dist.  V.  Munger,  264  111.  266,  106  NE 
185. 

268-65  [a]  Lessee  must  be  made 
party.     S.  v.  Superior  Court,  80  Wash. 

417,  141  P  906. 

269-79      Highway    Comrs.    v.    Cham- 
bers, 265  111.  113,  106  NE  492. 
270-81     Dowd  V.  Surety  Co.,  69  Or, 

418,  139  P  112. 

[a]  Executor  is  not  a  party  interested 
in  condemning  lands  of  a  deceased 
person  and  need  not  be  made  a  party 
unless  there  is  a  statute  requiring  it. 
Highway  Comrs.  v.  Chambers,  265  111. 
113,  106  NE  492. 

270-88  [a]  Eeceiver  of  railroad  must 
be  made  a  party.     Seattle  v.  B.  Co., 


83  Wash.  94,  145  P  54,  1167;  S.  v.  Su- 
perior Court,  77  Wash.  593,  138  P 
277. 

271-94  Spolkane  v.  Onstine,  86  Wash. 
4,  149  P  1.  See  P.  v.  Fisher,  209  N.  T. 
392,  103  NE  734,  rev.  141  NYS  1136, 
where  it  was  held  that  a  contractor 
who  was  stopped  from  completing  a 
contract  to  cut  timber,  and  had  filed 
his  claim  for  damages,  had  no  right  to 
intervene,  because  his  rights  cannot 
be  prejudiced  by  the  judgment. 
271-95  In  re  Condemnation  Suits, 
234  Fed.  443;  P.  v.  Hayes,  178  App.  Div. 
301,  165  NYS  436;  Thurman  v.  Mult- 
nomah County,  70  Or.  401,  140  P  626, 
141  P  1015. 

[a]  ITotice  of  application  of  appraisal 
must  be  served  on  each  of  the  owners 
of  the  real  estate,  or  rights  of  ease- 
ments therein  sought  to  be  taken.  One 
party  cannot  avail  himself  of  failure 
to  give  notice  to  another.  In  re  Uni- 
versity Avenue,  82  Misc.  598,  144  NYS 
1086. 

272-96  [a]  In  absence  of  statute 
(1)  there  need  be  no  notice  of  the  or- 
der of  condemnation,  nor  can  landown- 
er be  heard  thereon.  He  is  entitled  to 
a  hearing  only  on  the  question  of  com- 
pensation. Luther  v.  Comrs.  of  Bun- 
combe County,  164  N.  C.  241,  80  SE 
386.  (2)  But  even  where  statute 
makes  no  provision  for  notice  the  law 
will  imply  the  giving  of  notice  and 
action  can  be  had  only  on  giving  rea- 
sonable notice.  New  Haven  Water  Co. 
V.  Eussell,  86  Conn.  361,  85  A  636. 
272-98  [a]  I>ue  process  of  law  does 
not  require  notice  in  such  cases.  Bemis 
V.  Drainage  Co.,  182  Ind.  36,  105  NE 
496. 

272-1  Contra,  Loudenslager  v.  Clerk 
of  Atlantic  County,  86  N.  J.  L.  555,  91 
A  1021. 

272-5  P.  V.  Graham,  280  HI.  303,  117 
NE  387;  Ward  Co.  v.  Street  Comrs., 
217  Mass.  381,  104  NE  965;  S.  v.  Su- 
perior Court,  80  Wash.  417,  141  P 
906. 

273-6  Crawford  v.  Frio  County  (Tex. 
Civ.),  153  SW  388. 

273-7  Thurman  v.  Multnomah  Coun- 
ty, 70  Or.  401,  140  P  626,  141  P  1015; 
Wheeler  r.  Town  of  St.  Johnsbury,  87 
Vt.  46,  87  A  349. 

273-13  Wiegand  v.  Siddons,  41  App. 
Cas.  (D.  C.)  130;  Kirkwood  v.  Cronin, 
259  Mo.  207,  168  SW  674;  Chicago 
Great  Western  R.  Co.  v.  Kemper,  256 
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Mo.  279,  166  SW  291;  Luther  v.  Comrs. 

of  Buncombe    County,   164   N.    C.    241, 

80   SE   386;    S.   v.   Superior    Court,    CO 

Wash.  417,  141  P  906. 

273-16     [a]     By  accepting  damages 

awarded. — In  re  Condemnation  of  land, 

etc.,  188  Mo.  App.  567,  176  SW  529. 

274-19     [a]     Notice  sufficient  under 

statute.     Newman  v.  Inv.  Corp.,  236  U. 

S.  692,  35  Sup.  Ct.  477,  59  L.  ed.  792. 

[b]     Insufficient  compliance. — Wiegand 

V.  Siddons,  41  App.  Cas.   (D.  C.)   130; 

Lynchburg  Inv.    Corp.   v.   Rudolph,  40 

App.  Cas.  (D.  C.)  129. 

275-29     Greer  v.  Lake,   186  Ind.  67, 

114  NE  961. 

275-30     Eastern  Oregon  Land  Co.  v. 

Land  &  Irr.  Co.,  204  Fed.  516,  122  CCA 

636. 

275-32     See  In  re   Condemnation  of 

land,  etc.,  188  Mo.  App.  567,  176  SW 

529.^ 

[a]  Notice  by  mail  pursuant  to  court 
order  is  sufficient.  New  Haven  Water 
Co.  V.  Eussell,  86  Conn.  361,  85  A  636. 
275-36  Lynchburg  Inv.  Corp.  v.  Eu- 
dolph,  40  App.  Cas.  (D.  C.)  129;  Burns' 
Ann.  St.  (Ind.),  1908,  §§931,  932;  Gwin- 
ner  v.  Bys.  Co.,  182  Ind.  553,  103  NE 
794;  Bledsoe  v.  Stallard,  250  Mo.  154, 
157  SW  77;  Chicago,  etc.  By.  Co.  ■!;.  Mc- 
Clelland, 39  S.  D.  191,  r63  NW  675. 
276-39  [a]  A  valid  ordinance  is 
condition  precedent  to  proceedings. 
Chicago  V.  Arnold,  261  111.  142,  103  N 
E  587. 

[b]  Condition  subsequent.  —  Where 
statute  provides  that  no  damages  shall 
be  paid  in  condemnation  proceedings 
except  pursuant  to  an  ordinance  (where 
amount  involved  is  over  $2000),  the 
enactment  of  .  an  ordinance  authoriz- 
ing condemnation  is  rather  in  nature 
of  a  condition  subsequent  than  prece- 
dent because  it  cannot  be  finally  de- 
termined until  after  appeal  whether 
the  compensation  will  exceed  the 
amount  fixed.  East  Chicago  v.  Iron 
&  Steel  Co.  (Ind.),  107  NE  274. 
276-41  See  Paterson  v.  Kearny,  84 
N.  J.  L.  456,  87  A  103.  Comp.  City 
&  S.  B.  Co.  V.  E.  Co.,  122  Md.  655,  90 
A  521. 

277-42  Cleveland,  C.  C.  &  St.  L.  By. 
Co.  V.  Hadley,  179  Ind.  429,  101  NE 
473;  Southern  Indiana  By.  Co.  v.  By. 
Co.,  168  Ind.  360,  372,  81  NE  65,  13 
LEA  (NS)  197. 

[a]  Contra. — ^Filing  map  under  §466, 
Civ.  Code,  is  not  a  condition  precedent 


to  an  action  to  condemn  property. 
Northwestern  Pac.  E.  Co.  v.  Lambert, 
166  Cal.  749,  137  P  1116. 
[b]  Filing  map  nunc  pro  tunc. — See 
la  re  Public  Service  Com.,  151  NTS 
430. 

[e]  A  copy  of  map  should  accompany 
each  copy  of  the  complaint  served. 
Campbell  v.  Steiner,  20  Haw.  365. 
[d]  Where  owner's  property  is  not  in- 
cluded in  maps  and  plans  he  cannot 
make  claim  for  compensation  to  com- 
missioners, because  the  petition  applies 
only  to  property  rights  included.  In 
re  Willcox,  213  N.  Y.  218,  107  NE 
499. 

277-43    Salina  N.  B.  Co.  v.  Allison, 
100  Kan.  472,  164  P  1068. 
277-44    Johnston  v.  E.   Co.,  245  Pa. 
338,  91  A  618. 

277-45  Eamapo,  etc.  S.  Co.  v.  Comrs., 
177  App.  Div.  700,  164  NTS  430. 
278-59  Hutchinson  v.  Cbpeland,  146 
Ga.  357,  91  SE  206. 
27S-60  [a]  A  proceeding  to  ac- 
quire a  right  of  way  over  a  right  of 
way  may  be  joined  with  one  to  acquire 
a  right  of  way  over  land.  California 
S.  E.  Co.  V.  E.  Co.,  67  Cal.  59,  7  P 
123, 

279-65  Mulford  v.  Irr.  Co.,  62  Colo. 
167,  161  P  301;  Indiana  Harbor  Belt 
B.  Co.  V.  Green  (111.),  124  NE  298; 
Minneapolis,  etc.  Elec.  Traction  Co.  v. 
Goodspeed,  128  Minn.  66,  150  NW  222; 
Wichita  Falls  &  W.  By.  v.  Wyrick  (Tex. 
Civ.),  158  SW  570. 

[a]  Petition  held  sufficient  under 
§1244,  Code  Civ.  Proc.  Vallejo  &  N.  B. 
Co.  V.  Bank,  24  Oal.  App.  166,  140  P 
974. 

[b]  Striking  out  matter. — An  offer  of 
condemnor  tendering  to  defendant  the 
use  of  water  from  proposed  reservoir, 
upon  stated  conditions,  in  mitigation  is 
not  a  pleading  and  may  be  stricken  out. 
Byrd  Irr.  6o.  v.  Smith  (Tex.  Civ.),  157 
SW  260. 

[c]  Jurisdiction. — ^Filing  of  petition 
and  service  of  notice  gives  the  court 
jurisdiction  of  the  subject-matter  and 
the  person.  Chicago  Great  Western  B. 
Co.  V.  Kemper,  256  Mo.  279,  166  SW 
291. 

280-66     Mound    City   v.   Mason,    262 
111.  392,  104  NE  685;  S.  v.  Clausen,  94 
Wash.  166,  162  P  1. 
280-67    Porter  v.  Foster,  146  Ga.  154, 
90  SE  967. 
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280-69  Indiana  Harbor  Belt  E.  Co. 
i;  Green  (111.),  124  NE  298;  Mound 
City  V.  Mason,  262  111.  392,  104  NE 
685. 

[a]  A  de  facto  corporation  may  main- 
tain condemnation  proceedings.  Smith 
V.  E.  Co.,  170  Ind.  382,  81  NE  501; 
Sisters  of  Charity  v.  E.  Co.,  84  N.  J. 
L.  310,  86  A  954,  50  LEA  (NS)  236. 
280-70  [a]  Authorization  to  sue. 
Where  petitioner  is  a  corporation  it 
need  not  allege  that  it  was  authprized 
by  its  board  of  directors  to  institute 
the  suit,  this  being  a  matter  of  evi- 
dence. In  re  Otter  Tail  Power  Co.,  128 
Minn.  415,  151  NW  198. 
283-82  Oakland  v.  Wheeler,  34  Cal. 
App.  442,  168  P  23;  Joliff  V.  Electric 
Light  Co.,  181  Ind.  650,  105  NE  234; 
Weiss  V.  Comrs.  of  Sewerage,  152  Ky. 
552,  153  SW  967;  Inhab.  of  Lynnfield 
v^  Inhab.  of  Peabody,  219  Mass.  322, 
106  NE  977;  Dailey  v.  Ey.  Co.  (Neb.), 
170  NW  888;  New  York  Municipal  Ey. 
Corp.  V.  Parkhill,  145  NYS  447. 

[a]  Sufficiency  of  description  of  an 
easement  for  pipe  line.  See  Carnegie 
Natural  Gas  Co.  v.  Swiger,  72  W.  Va. 
757,  79   SE   3,  46  LEA   (NS)    1073. 

[b]  A  reasonably  accurate  descrip- 
tion only  is  necessary.  Accuracy  of 
description  is  essential  only  in  the  de- 
cree. Chehalis  v.  Centralia,  77  Wash. 
673    138  P  293. 

283-83  Postal  Tel.  Cable  Co.  v.  Pat- 
ton,  153  Ky.  187,  154  SW  1073;  The 
American  E.  Co.  v.  Quinones,  16  P.  E. 
143. 

283-84  In  re  Otter  Tail  Power  Co., 
128  Minn.  415,  151  NW  198;  In  re 
Eochester,  100  Misc.  421,  165  NYS  1026. 
[a]  The  description  of  one  boundary 
as  the  "ship  channel"  is  suf&cient  de- 
scription of  water  front  property. 
Oakland  v.  Wheeler,  34  Cal.  App.  442, 
168  P  23. 

284-85  Joliff  V.  Electric  Light  Co., 
181  Ind.  650,  105  NE  234. 
284-86  Weiss  v.  Comrs.  of  Sewerage, 
152  Ky.  552,  153  SW  967. 
[aj  Each  owner's  property  need  not 
be  described  as  a  separate  parcel  where 
the  whole  parcel  desired  to  be  taken  is 
set  out.  In  re  Public  Service  Com.,  151 
NYS  430. 

284-88  Oakland  v.  Wheeler,  34  Cal. 
App.  442,  168  P  23. 

285-91  [a]  In  proceedings  imder 
Rapid  Transit  Act  (Laws,  1909,  eh. 
498)   requiring  detailed  plans  and  spe- 


cifications, it  is  not  necessary  to  allege 
the  completed  preparation  of  such  plans 
and  specifications  because  the  acquisi- 
tion of  title  is  not  contingent  upon 
such  completeness.  In  re  New  York, 
163  App.  Div.  10,  147  NYS  1057. 
286-95  Noell  v.  Power  Co.,  130 
Tenn.  245,  169  SW  1169;  Huntington 
V.  Co.  (W.  Va.),  101  SE  461. 
286-98  Castro,  P.  E.  &  T.  Co.  v. 
Dev.  Co.,  33  Cal.  App.  418,  165  P  544; 
New  Haven  Water  Co.  v.  Eussell,  86 
Conn.  361,  85  A  636;  Hutchinson  v. 
Lumb.  Co.,  146  Ga.  356,  91  SE  208; 
Northwest  Park  Dist.  v.  Hedenberg, 
267  111.  588,  108  NE  664;  Chicago  v. 
Lehmann,  262  111.  468,  104,,  NE  829; 
Houser  v.  E.  Co.,  178  Ky.  458,  199  SW 
3;  Louisville  &  N.  E.  Co.  v.  Lang,  160 
Ky.  702,  170  SW  2;  Moseley  v.  Brad- 
ford (Tex.  Civ.),  190  SW  824. 
[a]  Sufficient  allegation. — An  allega- 
tion that  plaintiflE  deems  land  "to  be 
and  is  necessary  for  its  use  and  pur- 
poses aforesaid"  is  sufficient.  Eckhart 
V.  Traction  Co.,  181  Ind.  362,  104  NE 
762. 

287-99  Northwestern  Electric  Co.  v. 
Zimmerman,  67  Or.  150,  135  P  330. 
[a]  General  and  specific  allegations. 
Where  complaint  alleged  generally  that 
the  land  to  be  taken  was  all  necessary, 
and  there  were  specific  allegations  that 
certain  parts  of  the  tract  were  neces- 
sary for  certain  specified  uses  it  is 
sufficient  to  allow  petitioner  to  acquire 
such  lands  as  were  reasonably  necessary 
to  accommodate  its  future  business. 
Vallejo  &  N.  E.  Co.  v.  Orchard  Co., 
169  Cal.  545,  147  P  238. 
287-2  St.  Louis  v.  Glasgow,  254  Mo. 
262,  162  SW  596.  Comp.  In  re  Strauss, 
152  NYS  1038. 

[a]     Under  §1320,  Eev.  Laws,  1905,  a 
school   district   may   exercise   right   of 
eminent   domain    without    making    an 
unsuccessful  attempt   to  purchase.     In 
re  Application  to   Condemn  Land,  121 
Minn.  376,  141  NW  801. 
288-3     Joliff   fi    Electric    Light    Co., 
181  Ind.  650,  105  NE  234. 
[a]     Offer  to  pay. — Complaint  must  al- 
lege offer  to  pay  when  offer  is  a  pre- 
requisite to  a  successful  condemnation 
proceeding.     The  Pajardo  Development 
Co.  V.  Zalduondo,  20  P.  E.  237. 
2^9-6     St.  liouis  V.  Glasgow,  254  Mo. 
262,  162  SW  596. 

290-17    Porter  V.  Foster,  146  Ga.  154, 
90  SE  967. 
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[a]  As  to  effect  of  overruling,  see 
Joliffl  V.  Light  Co.,  181  Ind.  650,  105 
NE  234. 

290-21  Postal  Tel.-Cable  Co.  v.  By. 
Co.,  211  Fed.  824,  128  CCA  350;  S.  v. 
Superior  Court  (Wash.),  182  P  962. 
290-22  Chicago,  T.  H.  &  S.  E.  Ey. 
Co.  V.  Greenfield,  268  111.  94,  108  NE 
750. 

290-23  Baltimore  &  0.  B.  Co.  v. 
Bonafield  's  Heirs,  79  W.  Va.  287,  90  SE 
868. 

[a]  "No  pleading  Is  contemplated, 
and  not  only  is  mo  answer  required,  but 
if  one  is  filed,  it  may  be  stricken  from 
the  files."  Chicago,  T.  H.  &  S.  E.  Ey. 
Co.  V.  Greenfield,  268  111.  94,  108  NE 
750. 

291-24  Comp.,  Honaker  v.  E.  Co.,  116 
Va.  662,  82  SE  727. 

291-32  Chicago  v.  Lehmann,  262  111. 
468,  104  NE  829. 

292-35     Mayor,  etc.  of  Hyattsville  v. 
E.  Co.,  122  Md.  660,  90  A  515. 
292-39    Butler   County  E.   Co.   v.  E. 
Co.,  132  Ark.  426,  200  SW  1007. 
293-48     See   Honaker   v.  E.   Co.,   116 
Va.  662,  82  SE  727. 
293-50    [a]     A  collateral  attack  on 
the  legality   of   corporate   existence   is 
not  permissible.   JolifE  v.  Electric  Light 
Co.,  181  Ind.  650,  105  NE  234. 
294-66     [a]    Admission  by  holder  of 
a  tax  title  in  his   answer  that  he  be- 
lieved  same   ineffectual   to     convey    a 
valid  fee   simple   to   him   is  a   confes- 
sion of  invalid  title  and  precludes  him 
from  obtaining  compensation.  Sanitary 
Dist.  V.  Hunger,  264  111.  256,  1'06  NE 
185. 

295-73  [a]  Objections  must  be  spe- 
cific—JolifE  V.  Electric  Light  Co.,  181 
Ind.  650,  105  NE  234. 
296-78  In  re  Eosedale  Ave.,  175 
App.  Div.  864,  162  NYS  877. 
[a]  An  amendment  to  original  notice 
of  proceedings  to  owners  cannot  be 
made  before  the  assessors.  Nashville, 
C.  &  St.  L.  Ey.  V.  Tel.  Co.,  142  Ga.  525, 
83  SE  123. 

296-79  Bingham  &  G.  B.  Co.  v.  Min. 
Co.,  49  Utah  125,  162  P  65. 
296-81  New  York  Municipal  Ey. 
Corp.  t,.  Parkhill,  145  NYS  447. 
297-83  In  re  East  177th  Street  & 
Bronx  Park  Ave.,  80  Mise.  346,  141 
NYS  231. 

297-89  [a]  Must  not  set  out  a  new 
cause  of  action.— Nashville,  C.   &  St. 


L.  Ey.  V.  Tel.  Co.,  142  Ga.  525,  83  SB 
123. 

297-94    See  Letourneau  v.  Erickson, 
182  Mich.  617,  148  NW  675. 
297-95     Mulford  v.  Irr.  Co.,  62  Colo. 
167,  161  P  301;  Chicago  v.  Parwell,  286 
m.  415,  121   NE  795. 
298-6     In  re  Montague  Street,  Brook- 
lyn, 87  Misc.  120,  150  NYS  382. 
299-8     Chicago  E.  Co.  v.  Kemper,  256 
Mo.  279,  166  SW  291. 
[a]    No  appeal  lies  from  the  decision. 
Seattle,  P.  A.  &  L.  C.  Ey.  v.  Land,  81 
Wash.  206,  142  P  680;  Western  Ameri- 
can Co.  V.  St.  Ann  Co.,  22  Wash.  158, 
60  P  158. 

fb]  In  Nevada  under  §5614,  Eev. 
Laws,  the  court  or  judge  must  deter- 
mine "before  condemnation"  these 
three  questions:  (1)  is  the  use  to  which 
property,  is  to^e  applied  one  author- 
ized by  law?  (2)  Is  the  taking  neces- 
sary to  such  use?  (3)  If  land  is  al- 
ready appropriated  to  a  public  use,  is 
the  use  to  which  it  is  sought  to  apply 
it  a  more  necessary  public  use?  These 
three  questions  so  involve  each  other 
that  the  court  may  dispose  of  them  at 
same  hearing  and  upon  the  same  evi- 
dence. Goldfield  Consol.  M.  &  T.  Co. 
V.  Mining  Co.,  38  Nev.  426,  150  P  313. 
299-9  [al  Not  contrary  to  state 
constitution. — Eiverside  Drainage  Dist. 
V.  Buckner,  108  Miss.  427,  66  S  784. 
299-10  Goldfield  Consol.  M.  &  T. 
Co.  V.  Min.  Co.,  38  Nev.  426,  150  P 
313. 

[a]  In  California  all  questions,  ex- 
cept those  necessary  to  determine  com- 
pensation, are  to  be  determined  by 
court.  San  Joaquin  &  Kings  Eiver  C. 
&  I.  Co.  V.  Stevinson,  26  Cal.  App.  274, 
147  P  254,  258;  Vallejo  &  N.  E.  Co.  v. 
Eeed  Orchard  Co.,  169  Cal.  545,  147 
P  238. 

[b]  Not  essential  under  ch.  270  of 
Laws  of  1914  conferring  rights  on 
drainage  .district.  Eiverside  Drainage 
Dist.  V.  Buckner,  108  Miss.  427,  66  S 
784.  See  Aldridge  v.  Drainage  Dist., 
106  Miss.  626,  64  S  377. 

299-11  Shaw  v.  Board  of  Drainage 
Comrs.,  160  Ky.  422,  169  SW  859. 
[a]  Owner  Is  entitled  to  jury,  not  on 
the  question  of  appropriation  but  as  to 
the  compensation  of  the  land  so  appro- 
priated. Cuyahoga  Eiver  Power  Co.  v. 
Akron,  210  Fed.  524;  Zimmerman  v. 
Canfield,  42  0.  St.  463,  471. 
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[b]  In  tedeia^  courts  a  proceeding  to 
condemn  land  is  a  suit  at  common  law, 
and  defendant  is  entitled  to  have  his 
damages  assessed  by  a  jury.  Beatty  v. 
U.  S.,  203  Fed.  620,  122  CCA  16,  rev. 
198  Fed.  284. 

[c]  Legislature  may  delegate  to  a 
jury  the  power  of  fixing  the  compen- 
sation and  damages  since  the  constitu^ 
tion  is  silent  as  to  the  methods  of  de- 
termining these  matters.  Truckee 
River  General  Electric  Co.  v.  Durham, 
38  Nev.  11,  149  P  61. 

299-13  Pitznogie  v.  By.  Co.,  119  Md. 
673,  87  A  917,  46  LBA  (NS)  319;  Skel- 
ton  1?.  Newberg,  76  Or.  126,  148  P  53; 
Cheyenne  v.  Edwards,  23  Wyo.  401,  143 
P   356. 

299-14  [a]  Jury  need  not  be  part 
of  regular  venire. — Pitznogie  v.  By.  Co., 
119  Md.  673,  87  A  917?  46  LEA  (NS) 
319. 

300-17  [a]  Where  neither  party 
demands  a  jury  to  assess  damages  court 
need  not  summon  a  jury.  Davis  v. 
O 'Bryant  (Mo.),  175  SW  931. 
300-19  Kirkwood  v.  Cronin,  259  Mo. 
207,  168  SW  674. 

300-22  Kirkwood  v.  Cronin,  259  Mo. 
207,  168  SW  674. 

301-24  Kansas  City  v.  Woerishoeffer, 
249  Mo.  1,  155  SW  779.  See  Truckee 
Elver  General  Electric  Co.  v.  Durham, 
38  Nev.  311,  149  P  61;  Cheyenne  v. 
Edwards,  22  Wyo.  401,  143  P  356. 
301-36  [a]  Under  Eev.  St.,  1895, 
arts.  1297-1299,  and  district  court  rule 
31,  the  party  who  has  burden  of  proof 
on  the  whole  case  has  the  right  to  open 
and  close.  Byrd  Irr.  Co.  v.  Smyth 
(Tex.  Civ.),  157  SW  260. 
302-38  Truckee  Eiver  General  Elec- 
tric Co.  V.  Durham,  38  Nev.  311,  149  P 
61. 

302-39  Chicago  v.  Lehmaan,  262  111. 
468,  104  NE  829;  O'Hare  v.  E.  Co., 
139  111.  151,  28  NB  923;  Chicago  Great 
Western  E.  Co.  v.  Kemper,  256  Mo. 
279,  166  SW  291;  S.  v.  Superior  Court, 
82  Wash.  503,  144  P  722;  Carnegie 
Natural  Gas.  Co.  v.  Swiger,  72  W.  Va. 
557,  79  BE  3,  46  LEA  (NS)  1073. 
302-43  Davis  v.  O 'Bryant  (Mo.),  175 
SW  931. 

303-44  New  York  M.  B.  Corp.  v. 
Kaplan,  176  App.  Div.  197,  162  NTS 
495. 

303-45  Del  Monte  Live  Stock  Co.  v. 
Bd.  of  Comrs.,  24  Colo.  App.  340,  133 
P  1048. 


303-47  Milford  W.  Co.  v.  Kannia, 
92  Conn.  31,  101  A  475. 
303-50  Sayles'  Civ.  St.  (Tex.),  art. 
4447;  Southern  Kansas  By.  Co.  v. 
Vance  (Tex.  Civ.),  155  SW  696. 
303-52  New  Haven  Water  Co.  v. 
Eussell,  86  Conn.  361,  85  A  636. 

[a]  §5226  Bev.  Codes,  while  providing 
for  notice  fails  to  provide  what  the 
notice  shall  contain,  how  service  shall 
be  made,  or  in  what  manner  proof  of 
service  of  notice  may  be  made.  §4890 
of  Bev.  Codes  would  then  govern  as  to 
proof  of  said  service.  Empire  Mill  Co. 
1).  District  Court,  27  Ida.  383,  149  P 
499. 

303-56  [a]  If  any  material  issue 
of  fact  is  raised  by  an  answer  such, 
issue  must  first  be  determined  by  the 
court  and  it  is  error  to  appoint  com- 
missioners and  direct  the  determination 
Ijy  them  of  such  issues.  In  re  Ives; 
165  App.  Div.  670,  140  NTS  694. 
303-57  [a]  County  court  is  the 
proper  tribunal,  and  the  district  court 
has  no  power  to  appoint  commissioners. 
Southern  Kansas  By.  Co.  v.  Vance  (Tax. 
Civ.),  155  SW  696. 

[b]  Number  of  commissions.  —  Where 
separate  tracts  of  same  owner  are 
taken  it  is  better  to  appoint  one  con>* 
mission  to  assess  compensation.  Ala- 
bama Power  Co.  v.  Adams,  191  Ala.  54, 
67  S  838. 

304-5S  [a]  Art.  4448,  Sayles'  Civ. 
St.  (Tex.),  provides  for  appointment  by 
county  judge  who  must  give  prefer- 
ence to  those  agreed  upon  between  the 
parties.  Southern  Kansas  By.  Co.  v. 
Vance  (Tex.  Civ.),  155  SW  696.  i. 

305-70  [a]  Petitioners  for  high- 
way are  disqualified.  Be  Public  Boad, 
5  Harr.  (Del.)  242;  lipler  v.  Niman,  5 
Ind.  459;  Conant's  Appeal,  102  Me.  477, 
67  A  564,  120  AmSt  512. 
305-77  [a]  That  wife  is  cousin  of 
a  stockholder  is  not  disqualification  in 
absence  of  showing  of  prejudice.  Al- 
,bany  &  N.  E.  Co.  v.  Cramer,  7  How. 
Pr.   (N.  T.)    164. 

306-78  Eeadington  v.  Dilley,  24  N. 
J.  L.  209;  Green  v.  Wood,  6  Abb.  Pr. 
(N.  Y.)  277;  Be  East  222nd  Street,  122 
NY8  820;  Be  Underhill,  32  Hun  (N.  Y.) 
449.  Sse  Gingrich  v.  B.  Co.,  1  Pearson 
(Pa.)  74.  Comp.  Muire  v.  Smith,  2  Bob. ' 
(41  Va.)   458. 

306-80  Be  Eochester,  208  N.  Y,  188, 
101  NE  875,  47  LEA  (NS)  151. 
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306-84  [a]  Member  of  city  council 
not  disqualified.  McDonnell  v.  Im- 
provement Diet.,  97  Ark.  334,  133  SW 
1126. 

306-86  St.  Louis  v.  Brown,  156  Mo. 
545,  56  SW  298;  Moore  «.  Sandoun, 
19  N.  H.  93;  S.  v.  Vandervere,  25  N.  J. 
L.  669;  Beadington  v.  DUley,  24  N.  J. 
L.  209;  Be  McCandless  Twp.  Eoad,  110 
Pa.  605,  1  A  594. 

306-87  Andover  v.  Oxford  County, 
86  Me.  185,  29  A  982;  Danvers  v. 
Essex  County,  2  Mete.  (Mass.^  185; 
Wilbraham  v.  Hampden  County,  11 
Pick.  (Mass.)   322. 

306-92  Clout  V.  E.  Co.,  46  L.  T.  N. 
S.  (Eng.)  141. 

307-13  Ft.  Worth  v.  Burton  (Tex. 
Civ.),  193  SW  228. 

308-17  In  re  Willeox,  165  App.  Div. 
197,  151  NYS  141. 

308-19  [a]  Cboice  of  experts'  es- 
timates.— Commissioners  are  not  re- 
stricted to  a  choice  between  the  esti- 
mates of  opposing  experts  and  are  not 
bound  by  their  opinions.  New  York 
Cent.  &  H.  R.  E.  Co.  v.  Newbold,  166 
App.  Div.  193,  151  NYS  732;  In  re 
East  Thirty-sixth  Street,  153  NYS  1044. 
308-20  [a]  Commissioners  have 
discretionary  powers.  —  Commissioners 
have  control  of  proceedings  before 
them,  and  it  is  discretionary  with  them 
to  allow  proceedings  to  be  reopened  to 
receive  further  evidence,  and  this  dis- 
cretion will  not  be  disturbed  unless  it 
has  been  abused.  In  re  Borden  Avenue, 
152  NYS  786. 

308-23  [a]  Information  independ- 
ently acquired.  —  Commissioners  may 
not  take  into  consideration  information 
or  knowledge  acquired  aside  from  a 
view  of  premises  and  sworn  testimony 
adduced  at  trial.  Eoutt  County  Dev. 
Co.  «.  Johnson,  23  Colo.  App.  511,  130 
P  1081. 

311-46  Drainage  Dist.  v.  Stacey,  127 
Ark.  549,  192  SW  904;  Atlanta  v. 
Sciple,  19  Ga.  App.  694,  92  SE  28; 
Chicago  V.  Lord,  277  111.  397,  115  NE 
543;  Chicago  v.  Lederer,  274  111.  584, 
113  NE  883;  Ealender  v.  Atkins,  186 
Ind.  455,  114  NE  965;  Weaver  v.  Fer- 
guson (Ind.  App.),  117  NE  659;  Kafka 
V.  Davidson,  135  Minn.  389,  160  NW 
1021;  Danes  v.  S.,  219  N.  Y.  67,  113  NE 
786;  Teeter  v.  Tel.  Co.,  172  N.  C.  783, 
90  SE  941;  Stone  v.  E.  Co.,  257  Pa. 
456,  101  A  813;  Ferguson  v.  E.  Co., 
253  Pa.  581,  98  A  732;  Quanah,  etc,  E. 


Co.  v.  Collett  (Tex.  Civ,),  190  SW 
1128;  Bingham  &  G.  E.  Co.  v.  Min.  Co., 
49  Utah  125,  162  P  66;  New  Eiver,  H. 
&  W.  E.  Co.  V.  Honaker,  119  Va.  641, 
89  SE  960;  Baltimore  &  O.  E.  Co.  v. 
Bonafield's  Heirs,  79  W.  Va.  287,  90 
SE  868. 

312-48  Colusa  &  H.  E.  Co.  v.  Leon- 
ard, 176  Cal.  109,  167  P  878;  Butler 
County  E.  Co.  v.  Barron,  173  Mo.  App. 
365,  158  SW   872. 

312-49  Erie  County  v.  Fridenberg, 
221  N.  Y.  389, 117  NE  611. 
312-52  [a]  Where  viewers  failed 
to  file  report. — See  Del  Monte  Live 
Stock  Co.  V.  Bd.  of  Comrs.,  24  Colo. 
App.  340,  133  P  1048. 
312-57  [a]  Amended  or  corrected 
report  relates  back  to  the  filing  of  the 
original.  St.  Louis  v.  Busch,  252  Mo. 
209,  158  SW  309. 

313-60  [a]  Award  not  a  vested 
right. — The  award  upon  confirmation 
of  the  report  does  not  become  a  vested 
right  which  cannot  be  destroyed  by 
setting  aside  the  order  of  confirmation. 
In  re  Harmon  &  Himrod  Streets,  146 
NYS  297. 

[b]  Amendment  of  an  order  of  con- 
firmation may  be  made  on  notice  to 
the  parties  in  the  proceedings.  In  re 
Parker  St.,  156  App.  Div.  537,  141  NYS 
367. 

313-61  Manila  47.  Battle,  27  P.  I. 
34. 

313-62  In  re  East  16l8t  Street,  159 
App.  Div.  662,  144  NYS  717;  South- 
ern Kansas  By.  Co.  v.  Vance  (Tex. 
Civ.),  155  SW  696. 

[a]  Protest  by  landowner, — Where  the 
statute  provides  that  the  owner  shall 
receive  compensation  for  the  land 
taken  and  the  damage  to  the  land  not 
taken,  the  owner  in  his  protest  against 
the  amount  of  damages  allowed  by  the 
commissioners  need  not  allege  the  dam- 
age to  the  land  not  taken  since  that  is 
not  special  damages,  but  is  the  naiural 
and  necessary  result  of  the  taking. 
Wichita  Palls  &  W.  By.  Co.  v.  Wyrick 
(Tex.  Civ.),  158  SW  570. 

313-64  [a]  Grounds.  —  The  reason 
specified  in  §3371  of  Code  Civ.  Proc.  for 
setting  aside  an  award  does  not  pre- 
clude other  grounds  for  setting  it  aside. 
In  re  Hudson  Biver  Toll  Bridge,  81 
Misc.  324,  142  NYS  949. 

[b]  Objections  or  claims  not  raised 
before  tiie  commissioners  cannot  be 
considered  on  proceedings  to  set  aside. 
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In  re  Spuyten  Duyvil  Boad,   87  Misc. 

635,   150   NYS  405;   In  re  East   227th 

&  228th  Sts.,  150  NYS  402. 

314-70     New  York  Cent.  &  H.  E.  B. 

Co.  V.  Newbold,  166  App.  Div.  193,  151 

NYS   732;    In   re    Toll    Bridge    across 

Hudson  Eiver,  83  Misc.  331,  145  NYS 

1058. 

314-72     New  York  Central  &  H.  E.  E. 

Co.  V.  Newbold,  166  App.  Div.  193,  151 

NYS    732;    In     re     East     Thirty-sixth 

Street,  153  NYS  1044;  In  re  Sixteenth 

Street,  142  NYS  376. 

314-74    In    re     Toll    Bridge     across 

Hudson  Eiver,  83  Misc.  331,  145  NYS 

1058. 

314-75     New  York  Tel.  Co.  v.  Brick 

Co.,  154  App.  Div.  845,  139  NYS  748; 

In  re  East  Thirty-sixth  Street,  153  NYS 

1044. 

315-76     Whit£ord  v.  V.  8.,  40  App. 

Gas.  (D.  C.)   14. 

[a]  An  award  that  is  reasonable  and 
not  arbitrary  will  be  sustained.  Penn- 
sylvania Co.  V.  U.  S.,  223  Fed.  759,  139 
CCA  289. 

315-77     [a]    Supreme  Court  inay  va- 
cate   the    order    confirming   the    report 
because  oi  mistake.     In  re  Harmon  & 
Himrod  Streets,  146  NYS  297. 
315-80    In  re  Widening  Fort  Street, 
6  Haw.  638;  Southern  Kansas  Ey.  Co. 
V.  Vance  (Tex.  Civ.),  155  SW  696. 
315-83    In    re    Harmon     &    Himrod 
Streets,  146  NYS  297. 
[a]    Under  §3371,  Code  OiT.  Proc,  the 
court  must  confirm  the  report  or  set  it 
aside.     It  cannot  be  modified  by  strik- 
ing out  part  of  the  award.     Matter  of 
Johns,  129  App.  Div.  717,  721,  114  NYS 
707;  Matter  of  Guilford,  85  App.  Div. 
207,   83   NYS   312;   P.  v.    Dawson,    87 
Misc.  588,  150  NYS  679. 
315-84    New  York  Tel.  Co.  v.  Brick 
Co.,  154  App.  Div.  845,  139  NYS  748; 
In  re  Toll.  Bridge  across  Hudson  Eiver, 
83  Misc.  331,  145  NYS  1058. 
316-86    In  re  Bensel,  157  App.  Div. 
936,  142  NYS  619. 

[a]  Contra. — The  supreme  court  in  its 
discretion  may  correct  the  commission- 
ers ' ,  report  in  any  manner.  Manila  v. 
Estrada,  25  Phil.  Isl.  208. 

[b]  Circuit  court  on  review  may  cor- 
rect clerical  errors  in  the  report.  St. 
Louis  V.  Busch,  252  Mo.  209,  158  SW 
309. 

316-89  Los  Angeles  v.  Zeller  176 
Cal.  194,  167  P  849. 


316-91     [a]  Re-appraisement. 

When  award  has  been  set  aside  because 
of  damage  to  property,  after  making 
the  award,  a  new  appraisement  must 
ibe  made,  rather  than  to  allow  a  supple- 
mental report.  In  re  Hudson  Eiver 
Toll  Bridge,  81  Misc.  324,  142  NYS 
949. 

316-92  In  re  East  161st  Street,  159 
App.  Div.  662,  144  NYS  717. 
[a]  De  novo  hearing. — Where  a  re- 
submission is  ordered  because  the  com- 
missioners adopted  an  erroneous  meas- 
ure of  damages  there  must  be  a  hear- 
ing de  novo  upon  evidence.  New  Eng- 
land Tel.  Co.  V.  Neiger,  352  NYS 
1085. 

317-95  Patterson  v.  Baltimore,  124 
Md.  353,  91  A  966;  Luther  v.  Comrs., 
164  N.  C.  241,  80  SE  386;  Manila  v. 
Batle,  25  Phil.  Isl.  566. 
[a]  Findings  conclusive. — Courts  will 
not  disturb  findings  of  commissioners 
unless  they  appear  to  have  acted  ar- 
bitrarily or  made  the  assessment  on  a 
fundamentally  wrong  basis.  In  re 
Eighth  Ave.  Northwest,  77  Wash.  570, 
338  P  10. 

317-96  See  Southern  Kansas  Ey. 
Co.  «.  Vance  (Tex.  Civ.),  155  SW  696. 
317-98  Bonaparte  v.  Baltimore,  131 
Md.  80,  101  A  594;  Deake  v.  Stowe 
(Mich.),  172  NW  379;  Merchants'  Line 
V.  Const.  Co.,  174  App.  Div.  327,  160 
NYS  796;  Bd.  of  Comrs.  v.  Freeman 
(S.  0.),  92  SE  1041;  King  County  v. 
Joyce,  96  Wash.  620,  165  P  399. 
[a]  Jury  trial  may  be  had  only  on  the 
question  of  damages.  Chicago  Great 
Western  E.  Co.  v.  Kemper,  256  Mo.  279, 
166  SW  291. 

318-99  Vallejo  &  N.  IT.  Co.  u.  Seed 
Orchard  Co.,  169  Cal.  545,  147  P  238; 
Sanitary  Dist.  v.  Boening,  267  111.  118, 
107  NE  810;  Union  Grain  &  Hay  Co. 
V.  Cincinnati,  14  O.  C.  C.  (N.  S.)  85. 
318-1  Dickerson  v.  Dist.  (Ark.),  212 
SW   334. 

318-3  Contra,  Sanitary  Dist.  v.  Boen- 
ing, 267  111.  118,  107  NE  810;  Illinois 
Central  E.  Co.  v.  Eoskemmer,  264  111 
303,  105  NE  695. 

318-5  Los  Angeles  v.  Los  Angeles  P. 
Co.,  31  Cal.  App.  100,  159  P  992. 
Contra,  Mayor,  etc.  of  Hyattsville  v. 
E.  Co.,  122  Md.  660,  90  A  515. 
318-6  See  Pitznogle  v.  Ey.  Co.,  119 
Md.  673,  87  A  937,  46  LEA  (NS)  319. 
318-7  [a]  In  condemnation-  pro- 
ceedings brought  by  a  municipality,  the 
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jury  should  be  composed  of  men  chosen 
from  the  body  of  the  county  and  not 
merely  from  the  township  or  village 
interested  in  the  condemnation.  Hough- 
ton V.  Min.  Co.,  57  MicF.  547,  24  NW 
820. 

318-8  Vallejo  &  N.  E.  Co.  v.  Or- 
chard Co.,  169  Cal.  545,  147  P  238; 
Flagg  V.  Worcester,  8  Gush.  (Mass.)  69; 
March  v.  E.  Co.,  19  N.  H.  372. 
fs]  As  to  what  relationship  wlU  not 
dlsciualify  juror,  see  North  Arkansas  & 
W.  E.  Co.  V.  Cole,  71  Ark.  38,  70  SW 
312;  Fulton  v.  Cummings,  132  Ind.  453, 
30  NE  949;  Louisville  K.  &  Nav.  Co. 
V.  Morere,  116  La.  997,  41  S  236; 
Crowley  v.  Gallatin  County,  14  Mont. 
292,  36  P  313. 

[b]  A  stockholder  in  the  condemnor 
corporation  cannot  be  a  juror.  Eock 
Island  &  A.  E.  Co.  v.  Lynch,  23  HI. 
645.  See  Strang  v.  E.  Co.,  16  Wis.  635. 
fol  Taxpayer  disqualified.  Pond  v. 
M'lford,  35  Conn.  32;  Mitchell  V. 
Hclderness,  29  N.  H.  523;  Nashua's 
Petition,  12  N.  H.  425. 
[d]  Petitioners  for  highway  disquali- 
fied. Almond  v.  Eockdale  County,  78 
Ga.  1Q9;  Keaton  v.  Godfrey,  152  N.  C. 
16,  67  SE  47. 

319-10  Warner  v.  Gunnison,  2  Colo. 
App  430,  31  P  238.  Contra,  Elliott  v. 
Wallowa  County,  57  Or.  236,  109  P  130, 
AnnCasl913A,  117;  Portland  ,..  Kamm, 
5  Or.  362. 

319-13  Cowan  v.  Glover,  3  A.  K. 
Marsh.  (Ky.  356.  Comp.  Locke  v. 
Highway  Comr.,  107  Mich.  631,  65  NW 
558. 

319-18  Elbert  v.  Scott,  5  Boyee 
(Del.)  1,  90  A  587,  aff.,  4  Boyce  388, 
88  A  608. 

320-21  [a]  A  challenge  to  array  is 
properly  overruled  where  the  challenge 
to  disqualified  juror  was  sustained. 
Trustees  of  Schools  v.  GriflSth,  263  HI. 
550,  105  NE  760,  AnnCasl914D,  1136. 
320-24  Colusa  &  H.  E.  Co.  v.  Leon- 
ard, 176  Cal.  109,  167  P  878;  Williams 
V  Ey.  Co.  (Mo.  App.),  190  SW  367; 
Stone  V.  E.  Co.,  257  Pa.  456,  101  A  813. 
See  Lynchburg  Inv.  Corp.  v.  Eudolph, 
40  App.  Cas.  (D.  C.)  129. 
[a]  Error  In  Instructions  in  condem- 
nation proceeding  upon  other  issues 
than  that  of  compensation  and  upon 
which  the  court  itself  has  weighed  the 
evidence  will  not  justify  a  reversal  un- 
less it  has  caused  substantial  injury 
or  a  miscarriage  of  justice.    Vallejo  & 


N.  E.  Co.  V.  Orchard  Co.,  3  69  Cal.  545, 
147  P  238. 

320-26  Blackwell  L.  Co.  v.  Empire 
M.  Co.,  29  Ida.  521,  160  P  265. 
320-27  Contra,  Skelton  v.  Newberg, 
76  Or.  126,  148  P  53. 
320-29  Baltimore  &  O.  E.  Co.  v. 
Bonafield's  Heirs,  79  W.  Va.  287,  90 
SE  868. 

322-39  [a]  Premature  judgment. 
Where  judgment  was  rendered  by  the 
clerk  on  the  verdict  of  the  jury,  and 
the  court  holding  the  case  under  ad- 
visement afterward  made  full  findings 
on  the  evidence,  and  gave  its  own. 
judgment,  the  rendition  of  judgment 
was  premature  and  the  court  could  dis- 
regard it.  Vallejo  &  N.  E.  Co.  v.  Or- 
chard Co.,  169  Cal.  545,  147  P  238. 
322-41  [a]  Disqualification  of  a 
juror  in  condemnation  proceedings  is 
ground  for  setting  judgment  aside  on 
appeal.  Sandusky  Grain  Co.  v.  Circuit 
Judge,  184  Mich.  126,  150  NW  329; 
Mich.  Air  Line  Ey.  v.  Barnes,  40  Mich. 
383. 

323-50  [a]  Excessive  damages  no 
ground  for  new  trial.  Pittsburg,  etc. 
Ey.  Co.  V.  Crockett,  182  Ind.  490,  106 
NE  875. 

323-53  New  York  Tel.  Co.  v.  Brick 
Co.,  154  App.  Div.  845,  139  NYS  748. 
323-54  Drollinger  v.  E.  Co.,  98  Neb. 
520,  153  NW  619;  Northern  Pac.  Ey. 
Co.  V.  Lumb.  Co.,  76  Wash.  563,  137  P 
306. 

324-59  Kankakee  &  S.  E.  Co.  v. 
Straut,  102  111.  666. 
324-90  fa]  Officer  should  attend 
with  viewers.  Patchin  v.  Brooklyn,  2 
Wend.  (N.  Y.)  377. 
324-62  [a]  Purpose  of  view. — View 
is  to  enable  the  commissioners  to  bet- 
ter understand  the  evidence.  Laflin  v. 
B.  Co.,  33  Fed.  415;  Denver  Co.  v. 
Howe,  49  Colo.  256,  112  P  779;  Heady 
V.  Tpk.  Co.,  52  Ind.  ^117;  Jeffersonville, 
M.  &  I.  E.  Co.  V.  Bowen,  40  Ind.  545; 
Harrison  v.  E.  Co.,  36  la.  323;  Manila 
V.  Estrada,  25  Phil.  Isl.  208;  Northern 
Pac.  Ey.  Co.  v.  Lumber  Co.,  76  Wash. 
563,  137  P  306;  In  re  East  Spring  St., 
41  Wash.  366,  83  P  242;  Washburn  v. 
E.  Co.,  59  Wis.  364,  18  NW  328. 
324-63  Patterson  v.  Baltimore  City, 
124  Md.  153,  91  A  966;  Drollinger  v. 
E.  Co.,  98  Neb.  520,  153  NW  619;  In 
re  Certain  Lands  in  Twelfth  Ward,  33 
Misc.  648,  68  NYS  965. 
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324-64  Eockford  v.  Mower,  259  Dl. 
604,  102  NE  1032;  Patterson  v.  Balti- 
more, 124  Md.  153,  9l  A  966. 
325-73  [a]  Payment  must  precede 
the  final  order  of  condemnation.  Great 
Northern  Ey.  Co.  v.  Benjamin,  51  Mont. 
167,  149  P  968. 

326-74  Central  New  England  Ey. 
Co.  V.  Whittley,  159  App.  Div.  468,  144 
NYS  270. 

326-78  [a]  .Combining  judgment  of 
appropriation  and  judgment  for  dam- 
ages is  a  mere'  irregularity  of  form 
not  requiring  reversal.  Chicago,  M.  ft 
P.  S.  Ey.  Co.  V.  Slosser,  82  Wash.  467, 
144  P  706. 

326-79  Com^.  Great  Northern  Ey. 
Co.  V.  Benjamin,  51  Mont.  167,  149  P 
968. 

[a]  Where  judgment  falls  to  describe 
the  land  but  refers  to  the  petition  for 
a  description,  it  may  be  reformed  by 
appellate  court  so  as  to  describe  the 
land  as  in  petition.  San  Antonio,  U. 
&  Or.  E.  Co.  V.  Bobo  (Tex.  Civ.),  163 
SW  377. 

327-83  [a]  Amendment.  —  Where 
judgment  has  become  final  no  change 
or  modification  which  substantially 
varies  its  terms  can  be  made  after  the 
term  in  which  it  was  rendered.  When 
time  has  been  fixed  for  payment  of 
award  the  court  cannot  afterward  ex- 
tend the  time.  Des  Moines  v.  Water 
Co.,  218  Fed.  939. 

327-88  [a]  An  award  to  un&nown 
owners  held  improper.  In  re  Hamburger, 
86  Misc.  540,  149  NYS  173.  But  see 
In  re  Bondell  Ave.,  150  NYS  403. 
327-92  Barker  v.  Seattle,  97  Wash. 
511,  166  P  1143. 

[a]  Because  of  default. — Gwinner  v. 
Eys.  Co.,  182  Ind.  553,  103  NE  794. 

[b]  Time  for  entry  of  judgment. — See 
Oregon  E.  &  Nav.  Co.  v.  TafEe,  67  Or. 
102,  134  P  1024,  135  P  332,  515. 
329-7  Watson  v.  Jersey  City,  84  N. 
J.  L.  422,  86  A  402;  N.  Y.  Cent.  &  H. 
E.  E.  Co.  V.  Cottle,  102  Misc.  30,  168 
NYS  463. 

330-19  Euddick  v.  Columbus,  183 
Ind.  21,  108  NE  106;  Stone  v.  E.  Co., 
257  Pa.  456,  101  A  813. 
330-21  Milford  W.  Co.  v.  Kannia, 
91  Conn.  639,  100  A  1064;  Brand  v.  E. 
Co.,  277  111.  356,  115  NE  532;  Eumford 
&  M.  Dist.  V.  Bridge  Co.,  115  Me.  154, 
98  A  625;  Danes  v.  S.,  219  N.  Y.  67, 
113  NE  786;  In  re  Bronx  P.  Com.,  99 
Misc.  397,  164  NYS  9;  Dickson  r.  Per- 


kins, 172  N.  C.  359,  90  SE  289;  Port- 
land V.  Sehmid,  82  Or.  465,  161  P  560; 
Ft.  Worth,  V.  Burton  (Tex.  Civ.),  193 
SW  228;  Quanah,  etc.  E.  Co.  v.  CoUett, 
(Tex.  Civ.),  190  SW  1128;  Utah  L.  Irr. 
Co.  V.  Jensen,  49  Utah  19,  161  P  677; 
In  re  Western  Ave.,  93  Wash.  472,  161 
P  381. 

331-22  Euddick  v.  Columbus,  183 
Ind.  21,  108  NE  106;  Holloman  v.  Ey. 
Co.,  172  N.  C.  372,  90  SE  292,  LEA 
1917C,  416;  Sallisaw  v.  Priest  (Okl.), 
159  P  1093;  Jacobs  v.  Seattle,  93  Wash. 
171,  160  P  299,  LEA1917B,  329. 
331-23  Bacon  v.  Gennett,  220  Fed. 
663,  136  CCA  271;  Chicago  v.  Lord,  279 
111.  582,  117  NE  52. 

[a]  As  to  what  constitutes  final  judg- 
ment, see  McLean  v.  District  Court,  24 
Ida.  441,  134  P  536. 

[b]  An  order  granted  by  default  con- 
demning the  fee  of  the  property  and 
appointing  commissioners  is  not  appeal- 
able. In  re  FlatbusE  Ave.  Extension, 
151  NYS  766. 

[e]  The  disposition  of  the  deposit  in 
a  condemnation  proceeding  is  essential 
to  a  final  disposition  of  the  cause. 
Denver  &  El  G.  E.  Co.  v.  Mills,  59  Colo. 
198,  147  P  681,  AnnCa8l916E,  985; 
Denver,  etc.  E.  Co.  v.  Lamborn,  8  Colo. 
380,  8  P  582. 

332-24  St.  Louis  v.  E.  Co.,  272  Mo. 
80,  197  SW  107. 

[aj  Appellant  may  dismiss  his  appeal 
without  respondent's  consent  when  the 
issue  is  limited  to  the  damages  as- 
sessed, and  does  not  bring  up  the  whole 
proceeding  for  a  hearing  de  novo.  Min- 
neapolis, etc.  Electric  Traction  Co.  v. 
Goodspeed,  128  Minn.  66,  150  NW 
222. 

332-25     Panhandle    Traction    Co.    v. 
Schenk,  73  W.  Va.  226,  80  SE  345. 
333-27     Elbert    v.    Scott,     5    Boyce 
(Del.)  1,  90  A  587,  aff.  4  Boyce  388,  88 
A  608. 

333-28  Manila  v.  BatUe,  25  Phil.  Isl. 
566. 

333-30  Ala.  &  M.  E.  Co.  v.  Mallett 
(Miss.),  78  S  952;  In  re  Condemnation 
of  Land,  188  Mo.  App.  567,  176  SW 
529. 

333-32  [a]  Payment  of  amount  , 
awarded  as  compensation  does  not  estop 
plaintiff  from  appealing  as  to  assess- 
ment of  damage.  Truckee  Eiver  Gen- 
eral Elec.  Co.  V.  Durham,  38  Nev.  311, 
149  P  61;  Lake  v.  Bender,  18  Nev.  361, 
4  P  711,  7  P  74. 
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333-34  Yazoo  &  M.  V.  R.  Co.  v. 
Sugar  Co.,  135  La.  542,  65  S  638. 

[a]  Invited  error. — Where  both  par- 
ties requested  the  court  to  approve  the 
report  and  enter  judgment  thereon,  one 
of  the  parties  cannot  thereafter  appeal. 
Manila  E.  Co.  v.  Arzadon,  20  Phil.  Isl. 
452. 

[b]  General  statutes  of  appeal  are 
inapplicable.!  S.  v.  Superior  Court,  86 
Wash.  155,  149  P  652;  Chicago,  M.  & 
P.  S.  Ey.  Co.  V.  Slosser,  82  Wash.  467, 
144  P  709;  S.  v.  Superior  Court,  82 
Wash.  31,  143  P  168. 

333-36    Yazoo   &   M.   V.   E.    Co.    v. 
Sugar  Co.,  186  La.  542,  65  S  638. 
[a]    Holder  of  naked  legal   title   for 
exclusive  use  of  another  has  not  suffi- 
cient interest   to   maintain   an   appeal. 
Trustees  of  Schools  v.  Griffith,  263  111. 
550,  105  NE  760,  AnnCasl914D,  1136. 
335-55    Denver  &  E.  G.  Co.  v.  Mills, 
222  Fed.  481,  138  CCA  77;  P.  v.  Gra- 
ham, 280  111.  303,  117  NE  387. 
335-56    Ft.    Worth  v.  Morgan   (Tex. 
CiV.),   168    SW    976.     See   Virginia   & 
S.  W.  E.  Co.  V.  Nickels,  116  Va.  792, 
82  SE  693. 

335-59  [a]  On  appeai,  the  jurlsdlc- 
tidual  facts  must  appear  either  in  or- 
der of  appointment  of  committee  or  in 
the  judgment  upon  their  report.  Nor- 
walk  V.  Podmore,  86  Conn.'  658,  86  A 
582. 

335-60    Sanitary  Dist.  of  Chicago  v. 
Hunger,  264  111.  256,  106  NE  185. 
336-68    Purcell    Bk.    &    Tr.     Co.     v. 
Byars  (Okl.),  167  P  216. 
336-70    Potts   V.    Atlanta,     140     6a. 
431,  79  SE  110. 

336-72     S.    V.    Superior     Court,     86 
Wash.  155,  149  P  652. 
337-76    Singer  v.  R.  Co.,  254  Pa.  502, 
98  A  1059. 

337-78  Colusa  &  H.  R.  Co.  v.  Supe- 
rior Court,  31  Cal.  App.  746,  161  P 
1011;  Orleans-Kenner  Elec.  Ey.  Co.  v. 
Nursery  Co.,  136  La.  968,  68  S  93.  See 
In  re  Eainier  Ave.,  80  Wash.  688,  l4l 
P  1137.  Comp.  Manila  E.  Co.  v.  Arza- 
don, 17  Phil.  Isl.  288. 
[a]  Possession  pending  appeal. — See 
S.  V.  Superior  Court,  86  Wash.  155,  149 
P  652. 

337-79  McLean  v.  District  Court,  24 
Ida.  441,  134  P  536. 

338-84     Washington  E.   &   E.   Co.  v. 
Newman,  41  App.  Cas.  (D.  C.)  439. 
338-85    Kirkwood  v.  Cronin,  2o9  Mo. 
207,  168  SW  0^4. 


[a]  Second  proceeding. — When  a  judg- 
ment of  expropriation  has  been  re- 
versed by  appellate  court  with  in- 
structions to  trial  court  as  to  proce- 
dure, the  landowner  is  entitled  to  be 
restored  in  possession  of  the  land,  and 
the  condemnor  has  the  right  to  begin 
another  proceeding  under  court's  in- 
structions. American  R.  Co.  v.  Ortiz,  16 
P.  E.  272. 

[b]  The  whole  question  of  assessment 
of  damages  may  be  again  tried.  David 
V.  E.  Co.,  158  Ky.  721,  166  SW  230. 
339-89  Erratum. — Cross-reference  to 
title  "Opening  and  Closing  State- 
ments" should  be  to  "Opening  and 
Closing." 

339-90  [a]  Sole  question  presented. 
Great  Northern  Ry.  Co.  v.  Benjamin, 
51  Mont.  167,  149  P  968;  Chicago,  M. 
&  P.  S.  Ey.  Co.  V.  Slosser,  82  Wash. 
467,  144  P  706;  Seattle,  P.  A.  &  L.  C. 
Ey.  Co.  V.  Land,  81  Wash.  20,6,  142  P 
680;  North  Coast  E.  Co.  v.  Gentry,  58 
Wash.  80,  107  P  1059. 
339-93  Trustees  of  Schools  v.  Grif- 
fith, 263  111.  550,  105  NE  760,  AnnCas 
1914D,  1136;  Pittsburg,  C.  C.  &  St.  L. 
Ry.  Co.  V.  Crockett,  182  Ind.  490,  106 
NE  875;  Louisville  &  N.  R.  Co.  v. 
White  Villa  Club,  155  Ky.  452,  159  SW 
983;  Brack  v.  Mayor,  etc.,  125  Md.  378, 
93  A  994;  Detroit  v.  Gray,  183  Mich. 
193,  150  NW  121 ;  St.  Loui^  v.  Semple 
(Mo.),  199  SW  967;  Springfield  v. 
Owen,  262  Mo.  92,  170  SW  1118. 
339-94  Pittsburg,  etc.  Ey.  Co.  v. 
Crockett,  182  Ind.  490,  106  NE  875; 
Music  V.  E.  Co.,  163  Ky.  628,  174  SW 
44;  Coats-Fordney  Logging  Co.  v.  Log- 
ging Co.,  100  Wash.  491,  171  P  241. 
340-95  Commercial  Tel.  Cable  Co. 
■!).  Prevost,  133  La.  47,  62  S  347;  In  re 
East  161st  Street,  159  App.  Div.  662, 
344  NYS  717;  Wichita  Falls  &  N.  W. 
Ey.  Co.  V.  McAlary,  44  Okl.  326,  144 
P  583;  Pennsylvania  E.  Co.  v.  Reading, 
249  Pa.  19,  94  A  445. 
340-96  Trustees  of  Schools  v.  Grif- 
fith, 263  111.  550,  105  NE  760,  AnnCas 
1914D,  1136. 

[a]  The  inadequacy  must  be  such  as 
to  show  prejudice  or  corruption.  Miller 
V.  Pulaski,  114  Va.  85,  75  SE  767. 
340-97  Harrelson  v.  Lime  &  Stone 
Co.,  23  Cal.  App.  479,  138  P  932;  Union 
Grain  &  Hay  Co.  v.  Cincinnati,  14  O. 
C.  C.  (N.  8.)  85. 

[a]  View  hjr  jury  must  be  given  con- 
siderable' effect  on  the  question  of  dam- 
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ages.  Baltimore  v.  Megary,  122  Md.  20, 
89  A  331. 

340-99  Elbert  v.  Scott,  6  Boyce 
(Del.)  1,  90  A  587,  aff.  4  Boyee  388,  88 
A  608. 

341-1  S.  V.  Superior  Court,  82  Wash. 
31,  143  P  168. 

341-4  6.  V.  Superior  Court,  102  Wash. 
395    173  P  189. 

341-5     [a]   Contesting  validity  of  the 
taking.  Excelsior  Needle  Co.  v.  Spring- 
field,' 221  Mass.  34,  108  NE  497. 
341-6     S.  V.  Montevideo,    135    Minn. 
436,  161  NW  154. 

341-9     Seattle,  P.  A.  &  L.  C.  Ey.  Co. 
V.  Land,  81  Wash.  206,  142  P  680. 
342-12     Elbert    v.     Scott,    5     Boyce 
(Del.)  1,  90  A  587,  aff.  4  Boyee  388,  88 
A  608. 

342-13  Banaghan  v.  County  Comrs., 
213  Mass.  17,  99  NE  476. 
342-22  Silver  Lake  P.  &  I.  Co.  «. 
Los  Angeles,  32  Cal.  App.  123,  162  P 
432;  N.  Y.  Code  Civ.  Proc,  §3374;  In 
re  Comrs.  of  Palisades  Interstate  Park, 
166  App.  Div.  443,  151  NYS  977;  Spo- 
kane V.  Land  &  Imp.  Co.,  73  Wash. 
693,  132  P  633.  See  In  re  petition  of 
Pittsburg,  243  Pa.  392,  90  A  329,  52 
LEA  (NS)  262. 

344-28  [a]  Dismissal  of  acUon, 
■within  reasonable  time  after  judgment, 
amounts  to  an  abandonment.  S.  v.  Supe- 
rior Court,  100  Wash.  481,  171  P  248. 
345-33  S.  V.  Halsted,  39  N.  J.  L. 
640. 

345-35    In  re  City  of  Syracuse,  182 
App.  Div.  176,  170  NYS  925. 
[a]    Before  a  judgment  is  finally  ren- 
dered.    Pitsnogle  v.  By.  Co.,  123  Md. 
667,  91  A  831. 

345-36  Elkhart  v.  Simonton,  71  Ind. 
7;  Ee  New  Orleans,  4  Eob.  (La.)  357; 
State  Park  v.  Henry,  38  Minn.  266,  36 
NW  874;  Witt  v.  E.  Co.,  35  Minn.  404, 
29  NW  161;  Louisville,  N.  O.  &  T. 
E.  Co.  ■».  Eyan,  64  Miss.  399,  8  S  173; 
North  Coast  E.  Co.  v.  Gentry,  73  Wash. 
188,  131  P  856. 

345-37  Lamp  v.  Schottler,  54  Cal. 
319;  St.  Joseph  v.  Hamilton,  43  Mo. 
282;  Schuylkill  &  S.  Nav.  Co.  v.  Decker, 
2  Watts  (Pa.)  343;  Eoberts  v.  E.  Co., 
1  Phila.  (Pa.)  262.  Contra,  Pollard  v. 
Moore,  51  N.  H.  188;  Beale  v.  Pennsyl- 
vania E.  Co.,  86  Pa.  509. 
345-39  [a]  May  abandon,  any  time 
prior  to  actually  depositing  money  to 
be  paid.  Warm  Springs  Irr.  Dist.  v. 
Co.,  89  Or.  19,  173  P  265. 


345-43  In  re  Comrs.  of  Palisades  In- 
terstate Park,  166  App.  Div.  143,  151 
NYS  977. 

345-44  Sprague  v.  E.  Co.,  122  Wis. 
509,  100  NW  842,  106  AmSt  997;  Mil- 
waukee &  L.  W.  E.  Co.  V.  Stolze,  101 
Wis.  91,  76  NW  1113. 
346-45  [a]  Not  after  time  tor  ap- 
peal has  expired.  P.  v.  Syracuse,  ?8 
N.  Y.  56. 

346-46  North  Coast  E.  Co.  v.  Gentry, 
73  Wash.  188,  131  P  856. 
346-47  Kahlen  v.  S.,  223  N.  Y.  383, 
119  NE  883;  In  re  City  of  Syracuse, 
182  App.  Div.  176,  170  NYS  925. 
346-48  Elbert  v.  Scott,  5  Boyce 
(Del.)  1,  90  A  587,  aflf.  4  Boyee  388,  88 
A  608;  Parrish  v.  Yorkville,  96  S.  C. 
24,  79  SE  635. 

347-52  Tennessee  Coal,  Iron  &  B. 
Co.  V.  Flume  &  T.  Co.,  128  Tenn.  277, 
160  SW  522. 

347-53  Preston  v.  Newton,  213  Mass. 
483,  100  NE  641;  Tennessee  Coal,  Iron 
&  E.  Co.  V.  Flume  &  T.  Co.,  128  Tenn. 
277,  160  SW  622. 

347-54  Iowa  Power  Co.  v.  Hoover, 
166  la.  415,  147  NW  858. 
347-56  [a]  Waiver.— (1)  Eight  to 
recover  land  may  be  waived  and  owner 
may  sue  for  damages.  Texas  &  P.  Ey. 
Co.  V.  E.  Co.  (Tex.  Civ.),  156  SW  561. 
(2)  One  remedy  may  be  waived  and 
case  set  for  hearing  on  other.  Cald- 
well V.  Seattle,  75  Wash.  565,  135  P 
470. 

348-61  Mitchell  v.  Ey.  Co.,  265  111. 
300,  106  NE  833;  Hubbard  v.  Power 
Co.,  89  Kan.  446,  131  P  1182;  Cahn  v. 
Shreveport,  140  La.  158,  72  S  909; 
Diamond  v.  Inhabitants,  etc.,  219  Mass. 
587,  107  NE  445;  In  re  Board  of  Water 
Comrs.,  138  Minn.  458,  165  NW  279; 
Gram  Const.  Co.  v.  E.  Co.,  36  N.  D. 
164,  161  NW  732;  Wadsworth  «.  Mfg. 
Co.,  256  Pa.  i'06,  100  A  577,  AnnCas 
1917E,  1099;  Williams  v.  E.  Co.,  255 
Pa.  133,  99  A  477;  Knbxville  Ey.  & 
Light  Co.  V.  0 'Fallen,  130  Tenn.  270, 
170  SW  55;  Caldwell  v.  Seattle,  75 
Wash.  565,  135  P  470. 
348-63  Hihn  Co..c.  Santa  Cruz,  l70 
Cal.  436,  150  P  62";  Diamond  v.  In- 
habitants, etc.,  219  Mass.  587,  107  NE 
445;  Dietzel  v.  New  J'ork,  152  NYS 
640. 

349-64  Stoops  v.  Tel.  <Jo.,  242  Pa. 
556,  89  A  686. 

349-66  Eivard  i?.  Ey.  Co.,  257  Mo. 
13,5,  lg5  SW   763;   Second  Street  imp. 
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Co  V.  Ey.  Co.,  255  Mo.  519,  164  SW 
515 

[a  J  Implied  assumpsit. — Where  an  un- 
lawful entry  has  been  jnade  by  one  who 
had  nc  authority  to  condemn,  the  land- 
owner may  waive  the  tortious  entry 
and  want  of  power  and  recover  a  just 
and  reasonable  compensation  therefor 
upon  the  theory  of  an  implied  assump- 
sit. Lloyd  V.  Venable,  168  N.  C.  531, 
84  SE  855;  Salt  Lake  Inv.  Co.  v.  B. 
.Co.,  46  Utah  203,  148  P  439. 
350-82  Howland  v.  Greenfield,  231 
Mass.  147,  120  NE  394. 
350-83  Eastern  Oregon  Land  Co.  v. 
K.  Co.,  21?  Fed.  897;  Stoops  v.  Tel. 
Co.,  242  Pa.  556,  89  A  686.  See  In 
re  dinger,  160  App.  Div.  96,  145  NYS 
173. 

351 -86a  [9]  Joinder  of  tort  feasoiB. 
A.  landowner  damaged  by  a  public  im- 
provement beneficial  to  both  the  rail- 
road and  the  municipality  may  sue 
either  or  both  and  need  not  join  both 
tort  feasors.  Central  of  Georgia  By. 
Co  V.  Garrison,  12  Ga.  App.  369,  77 
SE  193. 

351-87  [a]  Petition  Insufficient. 
Murray  County  v.  Wood,  141  Ga.  561, 
8!!  SE  856. 

352-97  Sudduth  v.  B.  Co.  (Ala.),  77 
e  35C 

352^98  Cleveland,  C.  C.  &  St.  L.  Ey. 
Co  V.  Hadly,  179  Ind.  415,  101  NB 
473;  Township  Board  v.  Larsen,  192 
Mieh.  630,  159  NW  306. 
353-99  Brand  v.  B.  Co..  277  111.  356, 
115  NE  562. 

353-1  [a]  Actual  value  of  land  at 
date  of  Issuance  of  summons  is  the 
measure  of  damages..  Oakland  v.  Wheel- 
er, 34  Cal.  App.  442,  168  P  23. 
353-5  Forest  View  L.  Co.  «.  E.  Co., 
120  Va.  308.  91  SE  198. 
355-17  See  Engstrom  v  Land  Co., 
77  Wash.  658,  138  P  302. 
356-23  [a]  The  one  year  period  of 
Umlfations  prescribed  by  statute  for 
Ihe  bringing  of  such  action  does  not 
apply  where  the  land  was  not  appro- 
priated in  the  exercise  of  eminent  do- 
main but  was  taken  by  virtue  of  a 
conveyance  from  the  life  tenant.  South- 
ern By.  Co.  V.  Jennings,  130  Tenn.  450, 
171  SW  82. 

357-32  Chicago  v.  Lord,  279  111.  582, 
117NE52. 

358-39  Mitchell  r.  Ey.  Co.,  265  111. 
300,  106  NE  833;  S.  v.  Eicher  (Mo.), 
178   SW    171;    Johnson    v.    Ditch    Co., 


32  S.  D.  499,  143  NW  959;  Dulin  V. 
B.  Co.,  73  W.  Va.  166,  80  SE  145.  See 
Edwards  v.  Eoberts,  26  Colo.  App.  538, 
144  P  856;  Wanamaker  v.  E.  Co.,  244 
Pa.  214,  90  A  561.  Comp.,  Elcard  v.  Ey. 
Co.,  257  Mo.  135,  165  SW  763.  Contra, 
Porter  v.  E.  Co.,  148  N.  C.  563,  62  SB 
741. 

358-41  Skelton  v.  Newberg,  76  Or. 
126,  148  P  53. 

358-43  Tennessee  Coal,  Iron  &  B. 
Co.  V.  Flume  &  T.  Co.,  128  Tenn.  277, 
160  SW  522. 

359-56  [a]  In  Minnesota,  when 
ejectment  is  instituted,  the  defendant 
may  by  his  answer  turn  the  action  into 
one  for  the  condemnation  of  the  land, 
under  §§5423,  5424,  G.  S.  1913.  Potts 
V.  Ey.  Co.,  124  Minn.  413,  145  NW  161. 
359-62  Pac.  Power  Co.  v.  S.,  32  Gal. 
App.  175,  162  P  643;  Johnson  v.  Ditch 
Co.,  32  S.  D.  499,  143  NW  959;  Eng- 
strom V.  Land  Co.,  77  Wash.  658,  138 
P  302. 

360-65  Murphy  v.  Mitchell,  245  Fed. 
219;  Parrish  v.  Torkville,  96  S.  C.  24, 
79  SE  635. 

360-66  Parrish  v.  Torkville,  96  S.  C. 
24,  79  SE  635. 

[a]  Duty  to  appoint  commissioners  to 
appraise  land. — Lake  Merced  Water  Co. 
V.  Cowles,  31  Cal.  215. 
360-71  Hinckley  v.  Seattle,  74  Wash. 
101,  132  P  855,  46  LEA  (NS)  727. 
361-72  Skelton  v.  Newberg,  76  Or. 
126,  148  P  53. 

361-74  Western  TJ.  T.  Co.  v.  By.,  243 
Fed.  694;  Tombigbee  Valley  B.  Co.  v. 
Loper,  184  Ala.  343,  63  S  1006;  Del 
Monte  Live  Stock  Co.  v.  Bd.  of  Comrs., 
24  Colo.  App.  340,  133  P  1048;  Cham- 
bers V.  Ey.  Co.,  130  Tenn.  459,  171  SW 
84.  See  Bunyan  v.  Comrs.,  etc.,  153 
NYS  622. 

363-92  Mayor,  etc.  v.  Bregenzer,  125 
Md.  78,  93  A  425;  Sandusky  Grain  Co. 
•f.  Sanilac  Circuit  Judge,  184  Mich.  126, 
150  NW  329;  Carpenter  v.  St.  Joseph, 
263  Mo.  705,  174  SW  53;  Rothschild 
».  Transit  Co.,  162  App.  Div.  532,  147 
NYS  1040;  Oregon-Washington  E.  & 
Nav.  Co.  V.  Castner,  66  Or.  580,  135 
P  174;  Wheeler  v.  St.  Johnsbury,  87  Vt. 
46,  87  A  349. 

[a]  Where  the  right  to  condemn  does 
not  exist.  St.  Louis  &  S.  F.  E.  Co.  v. 
Tulsa,  213  Fed.  87. 
364-2  [a]  Injunction  Is  proper  till 
right  to  institute  proceedings,  and 
other  questions  which  cannot  be  tried 
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in  condemnation  proceedings  are  de- 
termined. Qroce  v.  Ey.  Co.,  94  S.  C. 
199,  78  SE  888. 

365-3  Carpenter  v.  St.  Joseph,  263 
Mo.  705,  174  SW  53. 
365-4  Knoxville  Ey.  &  Light  Co.  v. 
0 'Fallen,  130  Tenn.  270,  170  SW  55. 
365-6  [a]  Where  no  appropriation 
has  been  made  for  payment  of  prop- 
erty. Johnston  v.  E.  Co.,  245  Pa.  338, 
91  A  618. 

366-14  [a]  In  an  action  to  restrain 
a  continuous  trespass  begun  under  a 
former  owner,  the  petition  must  allege 
that  after  the  original  entry  without 
his  consent  or  Itnowledge  such  former 
owner  remained  in  ignorance  of  the 
trespass  and  had  not  settled  with  ap- 
pellee for  taking  his  property.  Ham- 
per V.  Chicago,  215  Fed.  706,  132  CCA 
84. 

fb]  Petition  held  sufficient  as  to  al- 
legation of  inadequacy  of  remedy  at 
law.     Carpenter  v.  St.  Joseph,  263  Mo. 

705,  174  SW.53. 

366-19  [a]  Complaint  sufficient.— Del 

Monte  Live  Stock  Co.  v.  Bd.  of  Comrs., 

24  Colo.  App.  340,  133  P  1048. 

[b]     Insolvency  of  the  defendant  need 

not  be  alleged.  Ca,rpenter  v.  St.  Joseph, 

263  Mo.  705,  174  SW  53. 

368-32     See  Hihn  Co.  v.  Santa  Cruz, 

170  Cal.  436,  150  P  62;  Eeitzer  v.  Irr. 

Co.  (Tex.  Civ.),  153  SW  380. 

368-34    Kamper  v.  Chicago,  215  Fed. 

706,  132  CCA  84. 

369-37  Griffeth  v.  Drainage  Dist., 
182  la.  1291,  166  NW  670;  Gates  v. 
E.  Co.,  177  la.  690,  159  NW  456. 
370-43  Bradley  v.  E.  Co.,  147  Qa. 
22,  92  SVi  539;  Walsh  v.  Transit  Co., 
100  Misc.  122,  165  NYS  272. 

EQUITY  JURISDICTION  AND  PRO- 
CEDURE 
377-e  [a]  A  "civU  information"  is 
a  legal  proceeding  in  chancery,  older 
than  the  court  of  equity  whose  equit- 
able powers  when  acquired  were  termed 
extraordinary  to  distinguish  them  from 
its  ordinary  or  legal  jurisdiction.  Wil- 
son V.  State  Water  Supply  Com.,  84  N. 
J.  Eq.  150,  93  A  732. 
385-65  Hogsett  v.  Thompson,  258 
Pa.  85,  101  A  941. 

387-79  S.  V.  Lust  (Mo.  App.),  197 
SW  172;  Richmond  C.  Wks.  v.  Lumb. 
Co.,  168  N.  C.  391,  84  SB  521;  Smith 
V.  MoClure,  257  Pa.   168,  101   A  347; 


Gooch  V.  Trust  Co.,  121  Va.  29,  92  SB 

846. 

[a]    Where  the  eiinlties  are  equal,  the 

law  prevails.    South  Side  Bank  v.  Sav. 

Bank,  74  W.  Va.  61,  81  SE  571. 

{b]    Where  equities  are  equal  the  first 

in  point  of  time  prevails.    Dell  School 

V.  Peirce,  163  N.  C.  424,  79  SE  687. 

fe]  "Equity  looks  upon  that  as  done 
which  ought  to  be  done."  Buchanan  v. 
Williams,  110  Ark.  335,  160  SW  190; 
Hynds  v.  Hynds,  253  Mo.  20,  161  SW 
812;  Martin  v.  Martin,  250  Mo.  539,  157 
SW  575;  Modern  Woodmen  of  Amer- 
ica V.  Headle,  88  Vt.  37,  90  A  893. 
[d]  "Equality  is  equity." — ^Hynds  v. 
Hynds,  253  Mo.  20,  161  SW  812. 
|e]  "Equity  seeks  to  prevent  the  un- 
earned enrichment  of  one  at  the  ex- 
pense of  another."  Berry  v.  Stigall, 
'253  Mo.  690,  162  SW  126. 
388-81  Eeed  v.  Independence  Tp. 
(N.  J.  L.),  107  A  174. 
388-83  Turner  v.  Woodard  (CCA), 
259  Fed.  737;  Eidge  v.  Healy,  251  Fed. 
798,  164  CCA  32;  Crocker  v.  Co.,  249 
Fed.  31,  161  CCA  91;  Kohlhamer  v. 
Smietanka,  239  Fed.  408;  Eollman  Mfg. 
Co.  V.  Hardware  Wks.  (CCA),  238  Fed. 
568;  Keeble  v.  Jones,  187  Ala.  207,  65 
S  384;  Echols  v.  Green,  140  6a.  678,  79 
SE  557;,FaleB  v.  Weeter  Lumber  Co., 
26  Ida.  367,  143  P  526;  Bennett  v. 
Stuart,  161  Ky.  264,  170  SW  642;  Tar- 
box  V.  Tarbox,  111  Me.  374,  89  A  194; 
Johnston  v.  Loose,  201  Mich.  259,  167 
NW  1021;  Robertson  v.  Bank,  116  Miss. 
501,  77  S  318;  Barber  v.  Barber,  108 
Miss.  128,  63  S  343;  Johnston  v.  Pump 
Co.,  274  Mo.  414,  202  SW  1143;  Carson 
V.  Lumb.  Co.,  270  Mo.  238,  192  SW 
1018;  Scott  V.  Davis,  198  Mo.  App.  512, 
200  SW  723;  Fassler  v.  Streit,  100  Neb. 
722,  161  NW  172;  Town  of  Boonton  v. 
Water  Supply  Co.,  88  N.  J.  Eq.  61,  102 
A  454;  Roche  v.  Hiss,  84  N.  J.  Eq.  242, 
93  A  804;  Brown  v.  Robinson,  224  N.  T. 
301,  120  NE  694;  Gettins  v.  Boyle,  184 
App.Div.499,  171  NYS  711;  Bowman «. 
Retelieuk  (N.  D.),  168  NW  576;  Bag- 
ley  V.  Blooh,  83  Or.  607,  163  P  425; 
McKenzie  v.  Frey  (Tex.  Civ.),  198  SW 
1009;  Commercial  Nat.  Bk.  v.  Page,  45 
tJt*!  14,  142  P  709;  Catron  v.  Bostic, 
123  Va.  355,  96  SE  845;  Cogswell  v. 
Brown,  102  Wash.  625,  173  P  623;  Cai- 
per  V.  Kalt-Zimmers  Mfg.  Co.,  159  Wis. 
517,  149  NW  754. 

[a]     Equil7  aids  the  vigilant.— (1)  A 
maxim  which  may  be  regarded  as  a 


792 


EQUITY  JURISDICTION  AND  PROCEDURE        Vol.  8 


special  form  of  the  one  stated  in  the 
text  is:  Equity  aids  the  vigilant,  not 
those  who  slumber  on  their  rights.  Boyd 
V.  Shirk,  125  Md.  175,  93  A  417;  I'uUer 
V.  Melrose,  1  Allen  (Mass.)  166;  Tash 
«.  Adams,  10  Cush.  (Mass.)  252;  Craw- 
ford '6.  Lees,  84  N.  J.  Eq.  324,  93  A 
201;  Dell  School  v.  Peiree,  163  N.  C. 
424,  79  SE  687.  (2)  This  maxim  is 
designed  to  discourage  stale  demands 
and  to  extend  relief  only  to  those  who 
are  free  from  laches.  Taylor  c.  Cog- 
gins,  244  Pa.  228,  90  A  633.  (3)  Though 
the  statute  of  limitations  does  not  ap- 
ply to  suits  in  equity,  the  principal 
prevails  that  suits  brought  after  the 
period  of  time  that  the  law  prohibits 
actions  at  law  are  looked  upon  with 
suspicion,  and  a  sufficient  excuse  for  the 
delay  must  be  shown.  Southern  States 
Fire  Ins.  Co.  v.  Kelley,  186  Ala.  259,  65 
S  328;  Woodlawn  Realty  &  Develop- 
'  ment  Co.  v.  Hawkins,  186  Ala.  234,  65 
S  183;  Mace  v.  Lumber  Co.,  112  Me. 
420,  92  A  486;  Taylor  x>.  Coggins,  244 
Pa.  228,  90  A  633;  Scranton,  etc.  Co. 
V.  Lackawanna,  etc.  Co.,  167  Pa.  136, 
31  A  484;  Nolan  v.  Donahoe,  161  Wis. 
22,  152  NW  468.  (4)  Want  of  knowl- 
edge of  one's  rights  may  constitute  a 
good  excuse  where  no  lack  of  diligence 
is  shown  in  ascertaining  the  facts,  or 
where  the  defendant  is  responsible  for 
the  want  of  knowledge.  Taylor  v.  Cog- 
gins,  244  Pa.  228,  90  A  633.  (5)  Laches 
will  not  as  a  general  rule  be  imputed 
to  one  in  possession  of  land  for  delay 
in  resorting  to  a  court  of  equity  to 
establish  his  right  to  the  legal  title. 
Master  v.  Eoberts,  244  Pa.  342,  90  A 
735.  (6)  Defendant  may  be  estopped 
from  asserting  want  of  diligence  in 
prosecuting  a  suit  where  he  consented 
to  numerous  extensions  of  time.  Vliet 
V.  Cowenhoven,  83  N.  J.  Eq.  234,  90  A 
681.  (7)  The  reasonableness  Of  the  de- 
lay in  asserting  a  right  is  a  question  of 
fact.  Page  Belting  Co.  v.  Prince,  77 
N.  H.  309,  91  A  961. 
[b]  Where  relief  is  sought  against 
mistake  the  party  seeking  it  must  re- 
mit the  other  party  to  the  position  he 
oceupjea  before  the  transaction  in 
whiefi ,  the  mistake  occurred.  Tarbox 
V.  Tarbox,  111  Me.  374,  89  A  194. 
389-84  Peninsular  Chem.  Co.  v.  Lev- 
inson,  247  Fed.  658,  159  CCA  560;  Mit- 
chell V.  Leland  Co.,  246  Fed.  103;  158 
CCA  329;  Niles-Bement-Pond  Co.  v. 
Iron  M.  Union,  246  Fed.  851. 


389-84  Cropper  v.  Davis,  243  Fed. 
310,  156  CCA  90;  Anders  v.  Sandlin, 
191  Ala.  158,  67  S  684;  Harton  v.  Lit- 
tle, 188  Ala.  640,  65  S  951;  Gayle  v. 
Pennington,  185  Ala.  53,  64  S  572; 
Baird  v.  Howison,  154  Ala.  359,  45  S 
668;  Glover  v.  Walker,  107  Ala.  540, 
18  S  251;  Williams  v.  Higgins,  69  Ala. 
517;  Barnette  v.  Miller,  131  Ark.  110, 
198  SW  873;  Hill  v.  Kavanaugh, '  118 
Ark.  134,  176  SW  336;  Gordon  Tiger 
Min.  &  R.  Co.  V.  Brown,  56  Colo.  301, 
138  P  51;  Langford  v.  Read,  69  Fla. 
198,  68  S  723;  Kuwahara  v.  Kuwahara, 
23  Haw.  273;  Arado  v.  Arado,  281  111. 
123,  117  NE  816;  Glos  v.  Stuckart,  277 
111.  346,  115  NE  536;  Fienhold  v.  Bab- 
cock,  275  111.  282,  113  NE  962;  Gates 
V.  Pauvre  (Ind.  App.),  119  NE  155; 
Smith  V.  Smith,  181  Ky.  55,  203  SW 
884;  C.  V.  Piliatreau,  161  Ky.  434,  170 
SW  1182;  Bennett  v.  Stuart,  161  Ky. 
264,  170  SW  642;  Ewald  v.  Ewald,  219 
Mass.  Ill,  106  NE  567;  Howard  v. 
Lovett,  198  Mich.  710,  165  NW  634; 
Butte  Inv.  Co.  v.  Bell  (Mo.),  201  SW 
880;  Peltzer  v.  Gilbert,  260  Mo.  500, 
169  SW  257;  Gilmore  «.  Thomas,  252 
Mo.  147,  158  SW  577;  Mountain  Grove 
Creamery  P.  &.  P.  Co.  v.  Creamery  Co. 
(Mo.  App.),  202  SW  1054;  State  Sav. 
Tr.  Co.  V.  Spencer  (Mo.  App.),  201 
SW  967;  Hellman  v.  National  Council, 
198  Mo.  App.  308,  200  SW  698;  Interior 
Securities  Co.  v.  Campbell  (Mont.),  178 
P  582;  Palmer  v.  Palmer,  100  Neb. 
741,  161  NW  277;  Schaffer  v.  Krestov- 
nikow,  88  N.  J.  Eq.  192,  102  A  246; 
Munn  &  Co.  v.  Americana  Co.,  83  N.  J. 
Eq.  679,  92  A  344;  s.  C,  83  N.  J. 
Eq.  309,  91  A  87;  Stem  v.  Warren,  185 
App.  Div.  823,  174  NYS  30;  Langley  v. 
Devlin,  95  Wash.  171,  163  P  395;  Gal- 
braith  v.  Devlin,  85  Wash.  482,  148  P 
589;  Luebke  v.  Salzwedel,  157  Wis. 
601,  147  NW  831. 

[a]  "No  man  shall  be  permitted  to 
profit  by  his  own  wrong."  Buchanfln 
i:  Williams,  110  Ark.  335,  160  SW  190. 

[b]  Scope  of  the  maxim. — The  maxinl 
has  reference  to  wilful  misconduct  in 
regard  to  the  matter  in  litigation  and 
not  to  conduct  unconnected  therewith 
and  with  which  the  other  party  has  no 
concern.  Shotwell  v.  Stickle,  83  N.  J. 
Eq.  188,  90  A  246. 

[c]  Both  parties  may  be  In  delicto 
without  being  in  pari  delicto.  Vermont 
Accident   Ins.   Co.  v.  Fletcher,   87   Vt. 
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394,  89  A  480;  Harrington  v.  Orant, 
54  Vt.  236. 

[d]  This  maxim  is  confined  to  miBcon- 
duct  in  regard  to  and  connected  with 
matters  in.  litigation.  Weidemann  Silk 
D;  Co.  V.  Water  Co.,  88  N.  J.  Eq.  39'/, 
102  A  858,  1056. 

389-85  Seullin  Steel  Co.  v.  North- 
Amer.  Co.  (CCA),  255  Fed.  945;  Con- 
necticut Gen.  Life  Ins.  Co.  v.  Weldon, 
246  Fed.  265;  Harris  v.  Smith,  133  Ark. 
250,  202  SW  244;  Tower  v.  Stanley, 
220  Mass.  429,  107  NE  1010;  Clinton 
Film  Service  Co.  v.  Conan,  140  Minn. 
94,  167  NW  289. 

389-86     U.  S.  V.  Ash  Sheep  Co.,  250 
Fed.  592,  162  CCA  608;     Fay  v.  Hill, 
249  Fed.  415,  161  CCA  389;    Union  Pac. 
R.  Co.  V.  Syas,  246  Fed.  561,  168  CCA 
531;      Alabama  B.    Co.   v.   Lumb.    Co. 
(Ala.),   74   S   441;      Hall  v.   Hull,   114 
Ark.  206,  169  SW  792;     Merchants  & 
Farmers'  Bank  v.  Harris,  113  Ark.  100, 
167  SW  706;  Evans  v.  Pettus,  112  Ark. 
572,  166  SW  955;    Smalley  v.  Peckham 
Co.,  175   Gal.   146,   165   P  438;      Com- 
mercial Bank  v.  Bank  (Fla.),  79  S  446; 
Parrell  v.  Inv.   Co.    (Fla.),   74   S   216; 
Donegan   v.   Holmes   Co.    (Fla.),    74   S 
202;  Schee  v.  Phelps  (la.),  169  NW  455; 
Fallers   v.   Hummel,    169    la.    745,    151 
NW    1'081;       Howard    v.   Draft    Horse 
Assn.,  169  la.  719,  151  NW  1056;     Na- 
tional Union;  Fire  Ins.   Co.  v.  Light's 
Admr.,  163  Ky.  169,  173  SW  365;  Wor- 
ley  V.  Tuggle,  4  Bush  (Ky.),  168;  Lin- 
thicum  V.  E.   Co.,   124   Md.  263,  92   A 
917;     Shiplev  v.  Fink,  102  Md.  219,  62 
A  360.  2  LEA  (NS)  1002;  Popplein  v. 
Foley,   61   Md.  381;     Frazier  v.  Crook 
(Mo.,)    204   SW   392;      Growney  v.  O'- 
Donnell,   272    Mo.    167,    198    SW    863; 
Shaw  V.  Beaumont  Co.  (N.  J.  L.),  102 
A  161;     Stanford  v.  Stanford,  87  N.  J. 
Eq.  475,  101  A  388;     Wilson  v.  Vogel, 
87  N.  J.  Eq.  584,     101  A  173;     Cahill 
I'.  Harrison,  87  N.  J.  Eq.  524,  100  A 
625;     Phillips  v.  Co.   (N.  Y.),  124  NE 
87;      Manhattan  Life  Ins.   Co.  v.  Co., 
184  App.  Div.  440,  171  NTS  678;  Still- 
man  V.  Olean,  184  App.  Div.  323,  171 
NYS  445;     Eaftery  v.  Film  Corp.,  180 
App.  Div.  475,  167  NYS  1027;  Furgu- 
son  V.  Glover,  103  Misc.  341,  170  NYS 
141;    Hetrick  v.  Motor  Car  Co.,  84  Or. 
133,     164    P    379;     Daniel    v.    Daniel 
(Wash.),     181  P  215.       See  Carlsbad 
Mfg.  Co.  V.  Kelley   (W.  Va.),  100  SB 
65. 
[a]    Quallflcation  of  maxim.— This  rule 


that  where  a  party  is  obliged  to  re- 
sort to  chancery  for  one  purpose  hig 
case  will  be  retained  till  i;he  Whole 
matter  is  disposed  of  applies  only 
where  the  jurisdiction  of  chancery  wttB 
rightfully  invoked  for  that  purpose. 
Toledo,  etc.  K.  Co.  v.  K.  Co.,  208  Jl. 
623,  7'0  NE  715;  -Deerfield  Lumber  Co. 
V.  Lyman,  89  Vt.  201,  94  A  837. 
389-87  In  re  J.  C.  Wilson  &  Co.,  2S3 
Fed.  631;  Hutchinson  v.  Goshorn,  256 
Pa.  69,  100  A  586. 

390-88  Bushton  v.  McKee  &  Co. 
(Ala.),  77  S  343;  Goodman  v.  Ins.  Co., 
189  Ala.  130,  66  S  649;  Hogan  v. 
Scott,  186  Ala.  310,  65  S  209;  Sommerg 
V.  E.  Co.  (Fla.),  78  S  25;  Eembarger 
V.  Losch  (Ind.  App.),  11.8  NE  831;  Lee 
V.  Hedenskoog,  200  Mich.  427,  166  NW 
907;  Grey  v.  Forresters  (Mo.  App.), 
196  SW  779;  First  N.  B.  v.  Parker,  87 
N.  J.  Eq.  695,  101  A  276;  Public  Ser- 
vice Corporation  v.  Westfield,  82  N.  J. 
Eq.  43,  91  A  738;  Myler  v.  Ins.  Co. 
(Okl.),  167  P  601;  Higgins  v.  Wood,  43 
Okl.  554,  143  P  662;  Benson  v.  Nich- 
olas, 246  Pa.  229,  92  A  139;  Peterson 
V.  Smith,  75  W.  Va.  553,  84  SE  250. 
See  Starke  v.  Storm's  Exr.,  115  Va. 
651,  79  SE  1057. 

390-89  Moore  v.  Altom,  192  Ala.  261, 
6S  S  326;  Hogan  v.  Scott,  186  Ala.  310, 
65  S  209;  Brackenbury  v.  Hodgkin, 
116  Me.  399,  102  A  106;  Lamphear  c. 
Subers,  84  N.  J.  Eq.  391,  93  A  194; 
Imperial  Bealty  Co.  v.  By.  Co.,  79  N.  J. 
Eq.  168,  81  A  837;  Mason  v.  Boss,  77 
N.  J.  Eq.  527,  77  A  44;  Borough  of 
South  Amboy  v.  B.  Co.,  77  N.  J.  Eq. 
242,  76  A  1038;  Todd  V.  Staats,  60 
N.  J.  Eq.  507,  46  A  645;  Supreme 
Lodge  V.  Bay  (Tex.  Civ.),  166  SW  46; 
International  Paper  Co.  v-  Bellows 
Falls  Canal  Co.,  88  Vt.  93,  90  A  943; 
Merrill  v.  Comstock,  154  Wis.  434,  143 
NW  313. 

[a]      Adequate   remedy   at  law. — The 

controlling  question  in  determining 
whether  a  petitioner  has  an  adequate 
remedy  at  law  so  as  to  deprive  equity 
of  jurisdiction  is  not,  has  the  party  a 
remedy!  but  is  thfit  remedy  fully  com- 
mensurate with  the  necessities  and 
rights  of  the  parties  under  all  the  cir- 
cumstances of  the  particular  case.  Jen- 
nings V.  Carbon  Co.,  73  W.  Va.  215,  80 
SE  368.  ' 

390-90  Hess  v.  Bowen,  241  Fed.  659, 
154  CCA  417. 
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302-1     Collier  v.  Bartlett  (Okl.),  175 

P,24I 

393-8     Semidey  v.   Central  Co.,   239 

Fed.  610,  152  CCA  444;     Pass  v.  Ins. 

Co,  105  S.  C.  364,  89  SB  1040. 

303-9     Stephens  v.  Tel.  Co.,  240  Fed. 

759      Bradshaw  v.  Millikin,  173  N.  C. 

432*92  SE  161,  LEA  1917B,  880;  Inter- 

national  P    Co.  v.  Bellows  C.   Co.,  91 

Vt    35G    lOr  A  684. 

394-13    Becker  v.  Lippa  Co.,  131  Md. 

301.  101  A  fSS. 

304-14.    Blue  Bidge  Elec.  Co.  v.  Bank 

Note  Co.,  237  Fed.  755,  150  CCA  509; 

EOBS  V.  Sanderson    (Okl.),  162   P  709; 

HiTseh  V.  Ina   Co.,  38  E.  I.  189,  94  A 

722;     Brown  v.  Ford,  120  Va.  233,  91 

SE  145. 

394-18    Piatt  V.  Johnson.  87  N.  J.  Eq. 

403    101  A  1035. 

394-19     Eaymond  v.  Boyd,  135  Ark. 

265   205  SW  708;    Seheibner  v.  Scheib- 

ner   199  Mich.  630,  165  NW  660;  Shel- 

ton'v,  Harrison,  182  Mo.  App.  404,  167 

SW  634;      Glenn  v.  Brewing   Co.,  259 

Pa.  510,  103  A  340,  AnnCasl918D,  769; 

Williams  v.  McCarty  (W.  Va.),  95  SE 

638 

396-31      Glenn   v.  Brewing   Co.,   259 

Pa.  510,  lOS  A  340,  AnnCas  1918D,  769. 

398-41      Glenn   v.  Brewing  Co.,   259 

Pa   510,  103  A  340,  AnnCasl918D,  769. 

398-43    Prince  v'.  Hart,  84  N.  J.  Eq. 

476,  94  A  571. 

390-46     Smith  v.  Cain,  187  Ala.  174, 

65 -S  367. 

300-47     Eeardon     v.     Eeardon,     219 

Mass.  594,  107  NE  522.  : 

401-52    Northwestern    University    v.  j 

Hospital  (111.),  125  NE  13.  I 

403-67     Macke  v.  Macke   (Ala.),  76 

S26.  I 

405-SO    [a]    Conflicting  liens.— Man- 1 

kin  V.  Davis   (W.  Va.),  97  SE  296.      ! 

405-81      Seymour  v.  Tract.   Co.,   281  , 

ni.  84,  117  NE  729. 

405-85     Hendrix  v.  Black,   132  Ark. ! 

473,    201    SW  283,    LEA    1918D,   217; 

Brown   v.   Brown,   196   Mich.   677,   163 , 

NW  156. 

405-86      Lozon    v.    McKay    (Mich.), 

169.  NW  11. 

410-26     Teles  v.  Power  Co.   (Mich.), 

168  NW  495. 

411-35     U.  S.  V.  Minor   (CCA)    254 

Fed.  57;      American  Bank,  etc.  Co.  v, 

Douglass,  75  W.  Va.  207,  83  SE  920. 

412-41    [a]    Courts  of  equity  have  no 

inherent  jurisdiction  to  set  aside  willg 


on  the  ground  of  fraud.  Qneensbury 
IT.  Vial,  123  Va.  219,  96  SE  173. 
413-43  Newell  v.  Bradford,  187  Ala. 
251,  65  S  800;  Eoberts  v.  Eoberts 
(Fla.),  78  S  666;  American  Bank,  etc. 
Co.  V.  Douglass,  75  W.  Va.  207,  83  SB 
920. 

[a]  Equity  will  not  interfere  with  the 
regular  administration  of  estates,  ex- 
cept in  certain  cases  provided  for  by 
statute.  Walton  v.  Eeid,  148  Qa.  176, 
96  SE  214. 

413-45  Newell  v.  Bradford,  187  Ala. 
251,  65  S  800. 

'  413-51  Nakdimen  v.  Brazil,  131  Ark. 
144,  198  SW  524;  Allen  v.  Heft,  200 
Mich.  593,  166  NW  854. 

I  415-58  Selznick  Enterprises  v.  Gar- 
son  Productions  (Mich.),  167  NW  1011. 
416-63    [a]    A  right  to  Inspect  books 

I  of  a  water  company  may  be  enforced 
in  equity  where  such  right  is  based  on 
contract.  Boonton  v.  Water  Supply 
Co.,  83  N.  J.  Eq.  536,  91  A  814. 
fb]  Decedent's  estates. — ^Equity  hat 
concurrent  jurisdiction  with  the  or- 
phans' court  of  all  matters  pertaining 
to  the  administration  and  settlement  of 
the  estates  of  decedents.  McCartie  v. 
Murphy,  S3  N.  J.  Eq.  195,  93  A  727; 
Search  v.  Search,  27  N.  J.  Eq.  137; 
Frey  v.  Demarest,   16   N.   J.   Eq.   236; 

I  Van  Mater  c.  Sickler,  9  N.  J.  Eq.  483. 
[c]    Administration  of  estates  is  with. 

I  in  equity  jurisdiction  where  equitable 

:  interference    is   necessary    to    the   full 

i  protection  of  the  rights  of  the  parties. 
Morrison    v.   McFarland,   147   Ga.   465, 

I  94  SE  569. 

j  418-79     Brown  v.  Wesson,  114  Miss. 

!  216,  74  S  831. 
[a]    Jurisdiction  of  equity  court  being 

I  elementary  in  such  cases  it  is  immate- 
rial if  complainant  has  an  adequate 
remedy  at  law.  Austin  v.  Sanders,  122 
Va.  209,  95  SE  273. 
419-82  Blakeman  v.  Blakeman,  39 
Conn.  320;  State  Sav.  Tr.  Co.  v.  Spen- 
cer (Mo.  App.),  201  SW  967;  Walker 
I'.  Walker,  138  Tenn.  679,  200  SW  825; 
Markum  v.  Markum  (Tex.  Civ.),  210 
SW  835 

420-84  U-  S.  F.  &  G.  Co.  v.  Heller, 
259  Fed.  885;  State  Sav.  Tr.  Co.  v. 
Spencer  (Mo.  App.),  201  SW  967. 
[a]  Where  the  legislature  confers  the 
jurisdiction  in  cases  of  mistake  and 
does  not  limit  it  to  mistake  of  fact,  it 
will  be  presumed  that  the  word  was 
used  as  generally  understood  in  equity 
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proceedings.  Tarbox  v.  Tarbox,  HI 
Me.  374,  89  A  194;  Jordan  v.  Stevens, 
51  Me.  78,  81  AmDee  556;  Vliet  v. 
Cowenhoven,  83  N.  J.  Eq.  234,  90  A 
681;  Walker  v.  Walker,  138  Tenn.  679, 
200  SW  825;  International  Life  Ins. 
Co.  V.  Stuart  (Tex.  Civ.),  201  SW  1088. 
420-85  Virginia  I.  C.  &  C.  Co.  v. 
Crigger,  179  Ky.  748,  201  SW  298; 
National  U.  P.  Ins.  Co.  v.  Light's 
Admr.,  163  Ky.  169,  173  SW  365;  Tar- 
box V.  Tarbox,  111  Me.  374^89  A  194; 
Hicks  V.  Grimley,  213  N.  Y.  447,  107 
NE  1037. 

[a]  A  mutual  mistake  which  will  af- 
ford ground  for  relief  from  a  contract 
by  reforming  it  means  a  mistake,  recip- 
rocal '  and  common  to  both  parties, 
where  each  alike  labors  under  the  mis- 
conception in  respect  to  the  terms  of 
the  written  instrument.  Page  v.  Hig- 
gina,  150  Mass.  27,  22  NB  63,  5  LEA 
152. 

420-86  Brunswick  &  Topsham  Water 
Dist.  V.  Topsham,  109  Me.  334,  84  A 
644;  Andrews  v.  Andrews,  81  Me.  337, 
17  A  166;  Young  v.  McGown,  62  Me. 
56. 

420-87  Murphy  v.  Mitchell,  245  Fed. 
219;  In  re  Hunter-Eand  Co.,  241  Fed. 
175;  Chase  v.  Gray  (Md.),  107  A  537; 
Beardon  v.  Reardon,  219  Mass.  594,  107 
NE  522;  Eeis  v.  Applebaum,  182  Mich. 
582,  148  NW  696;  Poote-Patrick  Co. 
v.  Ins.  Co.,  ,113  Miss.  419,  74  S  292; 
Hicks  17.  Grimley,  213  N.  T.  447,  107 
NE  1037;  Beckermeister  v.  Becker- 
meister,  170  NYS  22;  Male  v.  E.  Co., 
166  NYS  593;  Conlon  v.  Hosier,  165 
NYS  745;  Pass  v.  Ins.  Co.,  105  S.  C. 
364,  89  SB  1040;  Gathright  v,  Fulton, 
122  Va.  17,  94  SE  191. 
420-88  Santa  Marina  Co.  v.  Bank, 
242  Fed.  142;  Lewis  v.  Davis  (Ala.), 
73  S  419;  Massey  v.  Alston,  173  N.  C, 
215,  91  SE  964;  Smith  v.  McClure,  257 
Pa.  168,  101  A  347;  Montlake  C.  Co.  v. 
Chattanooga  Co.,  137  Tenn.  440,  193 
SW  1057.  See  Swarthmore  Lumber 
Co.  V.  Parks,  72  W.  Va.  625,  79  SE  723. 
[a]  Fraud  which  amounts  to  a  mere 
tort  only  will  not  be  taken  cognizance 
of  by  equity.  Swarthmore  Lumber  Co. 
V.  Parka,  72  W.  Va.  625,  79  SE  723. 
421-89  Fegan  v.  Anderson,  128  Ark. 
353,  194  SW  234;  Either  v.  Packard, 
115  Me.  306,  98  A  929. 
422-94  Mullen  v.  Callanan,  167  la. 
367,  149  NW  516;      Swanson  v.  Sims 


(Utah),  170  P  774.  See.  Johnson  V. 
Hanley,  Hoye  Co.,  188  Fed.  752. 
423-96  International  Life  Ins.  Co.  v. 
Stuart  (Tex.  Civ.),  201  SW  1088. 
423-97  Eeis  v.  Applebaum,  182  Mich. 
582,  148  NW  699;  Myler  v.  Ins.  Co. 
(Okl.),  167  P  601. 

423-99  Johnson  v.  Hanley,  Hoye  Co., 
188  Fed.  752. 

423-1     Glenn  v.  Brewing  Co.,  259  Pa. 
510,   103   A   340,   AnnCasl918D,   769. 
425-12     Chase  v.  Gray  (Md.),  107  A 
537. 

[a]  Protection  of  the  weak  and  aged. 
(1)  Equity  intervenes  to  protect  the 
weak  and  the  aged  against  impo- 
sition by  designing  people,  and  even 
against  manifest  improvidence  though 
there  is  no  actual  fraud  in  the  other 
party.  Fidelity  Title  &  Trust  Co.  v. 
Weitzel,  152  Pa.  498,  25  A  569.  (2) 
Where  persons  deal  at  arm's  length 
and  on  an  equality  the  interference  is 
rare;  but  when  a  relation  importing 
confidence  arises,  then  "those  who 
meddle  with  such  transactions  take 
upon  themselves  the  whole  proof  that 
the  thing  is  righteous."  McKnatt  v. 
McKnatt,  10  Del.  Ch.  392,  93  A  367. 
426-20  Glenn  v.  Brewing  Co.,  269 
Pa.  510,  103  A  340,  AnnCasl918D,  769. 
428-32  Monks  v.  Deslandes,  38  B.  I. 
2,  94  A  854;  Carroll  v.  Salisbury,  28 
R.  I.  16,  65  A  274;  McKenna  v.  Crow- 
ley, 16  E.  I.  364,  17  A  354;  Belcher  v. 
Arnold,  14  E.  I.  613. 
429-40  International  Paper  Co.  V. 
Canal  Co.,  88  Vt.  93.  90  A  943. 
430-43  Harnwell  v.  White,  115  Ark. 
88,  171  SW  108. 

430-44  Southern  Iron  &  Equip.  Co. 
V.  Vaughan  (Ala.),  78  S  212.  See 
Eushton  V.  McKee  &  Co.  (Ala.),  77  S 
343. 

430-47  Leach  v.  Fuller  (Colo.),  173 
P  427. 

431-49  [a]  Sale  of  corporate  stock 
will  be  specifically  enforced.  Hubbard 
V.  George,  81  W.  Va.  538,  94  SE  974, 
LEA  1918C,  835. 

431-53  Consolidated  Fuel  Co.  «.  Ey. 
Co.,  250  Fed.  395,  162  CCA  465;  Dar- 
nell V.  Alexander,  178  Ky.  404,  199 
SW  17. 

432-54  Lonergan  v.  Daily,  266  111. 
189,  107  NE  460;  Gates  «.  McLaulin, 
199  Mich.  438,  165  NW  614;  Orestee 
V.  Galanis,  78  N.  H.  514,  102  A  759. 
432-57  Tattan  v.  Bryant,  198  Mich. 
515,  165  NW  778;    Orestes  v.  Galanis, 
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78  N.  H.  514,  102  A  759;  Hubbard  v. 
George,  81  W.  Va.  538,  94  SE  974, 
LEA  1918C,  835. 

[a]  The  light  to  specific  performauce 
is  not  absolute  but  rests  in  the  sound 
discretion  of  the  court.  Woldenberg 
V.  Biphan,  166  Wis.  4?3,  166  NW  21. 
433-60  Pinellas  Packing  Co.  v. 
Citrus  Growers'  Assn.  (Fla.),  78  S  16. 
433-61  Union  Pac.  E.  Co.  ».  Syas, 
246  Fed.  561,  158  CCA  531;  Morgan  v. 
Gaiter  (Ala.),  80  S  876;  Halm  v. 
Wright  (Colo.),  168  P  36;  Barber  v. 
Barber,  106  Miss.  128,  63  S  343;  Sar- 
son  V.  Maecia  (N.  J.),  108  A  109. 
[a]  IVIlsrepresentation  of  material 
fact. — ^Eesoission  of  a  contract  in 
equity  for  innocent  misrepresentations 
by  the  seller  should  be  sought  upon  the 
ground  that  the  misrepresentations 
were  of  material  facts.  Canadian 
Agency  v.  Assets  Eealization  Co.,  165 
App.  Div.  96,  150  NTS  758. 
433-63  McKnatt  v.  McKnatt,  10 
Del.  Ch.  392,  94  A  367. 
433-66  Stone  v.  Walker  (Ala.),  77 
S  554;  Echard  v.  Waggoner  (Va.),  101 
SE  245. 

433-67  Blackmon  v.  Quennelle,  189 
Ala.  630,  66  S  608;  Farmers  L.  &  T. 
Co.  'v.  Brown,  182  la.  1044,  165  NW 
70;  Brimm  v.  McGee  (Miss.),  80  S  379; 
Eidlitz  V.  Manhattan  Wrecking,  etc. 
Co.,  164  App.  Div.  591,  150  NY8  307. 
434-69  S.  V.  Moon  (Mo.  App.),  202 
SW  609. 

434-70  Massengale  v.  Hodgson,  148 
Ga.  97,  95  SB  975;  Long  Point  Dev. 
Assn.  «.  Mcintosh,  193  Mich.  567,  160 
NW  662;  McDowell  v.  Mfg.  Co.  91 
N.  J.  L.  209,  102  A  680. 
434-73  [a]  PreTenting  cloud  on 
title. — If  a  party's  title  to  real  estate 
is  about  to  be  clouded  he  is  now  by 
statute  entitled  to  an  injunction  ir- 
respective of  any  legal  remedy  at  law. 
Winkie  v.  Conatser  (Tex.  Civ.),  171 
8W  1017. 

435-74  Hilger  v.  Nebraska  City,  97 
Neb.  268,  149  NW  807. 
435-76  Public  Service  Corp.  v.  'West- 
field,  82  N.  J.  Eq.  43,  ^1  A  738;  Glenn 
V.  Brewing  Co.,  259  Pa.  510,  103  A  340, 
AnnCasl918D,  769. 

435-78  Vechsler  v.  Blitzer,  165  App. 
Div.  967,  150  NYS  770. 
[a]  Equity  xiTiU  take  jurisdiction  and 
issue  an  injunction  against  a  eontinu- 
iiiR  trespass.  Kramer  v.  Slattery, 
860  P».  234,  103  A  610. 


435-80     Boone  v.  Byrd   (Ala.),  78  S 

958. 

437-98  Beal-Burrow  D.  G.  Co.  v.  Kes- 
singer,  132  Ark.  132,  200  SW  1002; 
Haddock  v.  Stocks,  167  N.  C.  70,  83 
SE  9;  Vandall  v.  Casto,  81  W.  Va.  76, 
93   SE   1044. 

438-5  Mathewson  v.  Eeed  (Ga.),  99 
SE  854. 

439-12  Kelly  v.  Wollner  (Ala.),  78 
S  823;  Selznick  Enterprises  v.  Garson 
Productions  (Mich.),  167  NW  1010. 
439-13  [a]  Action  on  sheriff's 
bond. — Ealeigh  County  Court  v.  Cottle, 
81  W.  Va.  469,  94  SE  948. 
439-14  Powell  v.  Pennock,  181  Mich. 
588,  148  NW  430. 

439-15  Eeid  v.  Heater,  184  Mich. 
184,  150  NW  842;  Townsend  v.  Carter 
Const.  Co.,  165  App.  Div.  973,  150  NYS 
757. 

439-18  Geo.  A.  Ohl  &  Co.  v.  Stand- 
ard Steel,  179  App,  Div.  637,  M7  NYS 
184. 

441-30  Black  v.  E.  Co.  (la.),  174 
NW  774;  Elledge  v.  Sumpter,  140  Tenn. 
11,  203  SW  346;  Simmons  «.  Lyles,  32 
Gratt.  (73  Va.),  762. 
441-31  Gates  v.  Fauvre  (Ind.  App.), 
119  NE  155. 

441-32     State  Sav.  Tr.  Co.  v.  Spen- 
cer  (Mo.  App.),  201  SW  «fl7. 
442-36   Metcalf  v.  Powers  Co.  (Ala.), 
76  S  9. 

442-37  Becker  v.  Lipps  Co.,  131  Md. 
301.  101  A  783. 

443-43     Erratum. — Cross-reference  to 
title     "Perpetuation    of    Testimony" 
should  not  have  been  made. 
443-47     In  re  Bell,  259  Pa.  495,  103 
A  337. 

444-50  Smith  v.  Cretors,  181  la.  189, 
164  NW  338. 

445-61      Holbrook  v.  Hotel  Co.,  200 
Mich.  597,  166  NW  876. 
445-62    Parker  v.  Eoss,  334  Fed.  289, 
148  CCA  191. 

446-64  Homan  v.  Power  Co.,  200 
Mich.  206,  166  NW  860. 
446-67  [a]  Of  actions  ex  delicto. 
A  statute  authorizing  attachments  in 
equity  does  not  confer  upon  courts  of 
equity  jurisdiction  of  causes  of  action 
ex  delicto,  solely  by  virtue  of  an  at- 
tachment sued  out  on  any  of  the 
grounds  enumerated  therein.  Mabie 
V.  Moore,  75  W.  Va.  761,  84  SE  788; 
Swarthmore  Lumber  Co.  v.  Parks,  78 
W.  Va.  625,  79  SE  788. 
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447-71     Myakka  Co.  v.  Edwards,  68 

Fla.  372,  67  S  217. 

447-74     [a]     Settling   legal   title.— 

(1)  Equity  may  in  the  first  instance, 
settle  the  question  of  legal  title,  where 
other  grounds  of  legal  jurisdiction  are 
present  (Hart  v.  Leonard,  42  N.  J.  Eq. 
416,  7  A  865),  (2)  but  then  only  when 
the  jurisdiction  is  not  assailed  or  a 
trial  at  law  is  waived.  Lamphear  «. 
Subers,  84  N.  J.  Eq.  391,  93  A  194; 
Public  Service  Corp.  v.  Westfield,  82 
ST.  J.  Eq.  43,  91  A  738. 
448-76  Wolf  V.  Lawrence,  276  111.  11, 
114  NE  567;  Caldwell  v.  Newton,  99 
Kan.  846,  163  P  163;  Buckner  v.  Mid- 
land F.  &  L.  Co;  (Mo.  App.),  190  SW 
419;  Galbreath  G.  Co.  v.  Lindsey 
(Okl.),  161  P  826. 

448-80      Bethlehem    City   W.   Co.  v. 
Bethlehem,  253  Pa.  333,  98  A  646. 
448-81     Stamm  v.  Sanatorium,  22  N. 
M.  3  62,  159  P  857. 

452-18      [a]     Party  having  no  sub- 
stantial   interest    in    the    controversy 
cannot  maintain  the  action  in  his  name 
for  the  benefit  of  a  party  beneficially 
interested.    Ealeigh    County    Court    v. 
Cottle,  81  W.  Va.  469,  94  SE  948. 
452-19    Shelton  v.  Harrison,  182  Mo. 
App.  404,  167  SW  634. 
452-20    Shelton  v.  Harrison,  182  Mo. 
App.  404,  167  SW  634. 
453-26-2.7      Erratum. — Cross-referen- 
ces to  title  "Next  Friend"  should  be 
to   title   "Guardian   ad  Litem." 
455-42      Lynch  v.  Arnstrong,  81   W. 
Va.  134,  94  SE  24. 

[a]  Naming  a  person  in  the  caption 
of  the  bill  as  defendant  and  serving 
him  with  process  are  not  alone  suf- 
ficient to  constitute  such  person  a 
party  to  the  suit  so  as  to  authorize  the 
granting  of  relief  against  him.  An 
averment  showing  his  interest  in,  and 
relation  to,  the  subject-matter  of  suit 
and  a  prayer  for  relief  against  him  are 
indispensable.  But  a  prayer  for  gen- 
eral relief  does  not  warrant  the  grant- 
ing of  relief  against  a  person,  in  res- 
pect of  whom  no  allegation  is  made 
and  no  special  relief  asked.  Johnson 
Milling  Co.  v.  Read,  76  W.  Va.  657,  85 
SE  726;  Freeman  v.  Egnor,  72  W.  Va. 
830,  79  SE  824. 

[b]  A  stipulation  to  be  bound  by  the 
decree  cannot  be  filed  by  one  who  is 
not  a  party  to  the  suit.  Hanscom  v. 
Gaslight  Co.,  220  Mass.  1,  107  NE  426. 
AnnCa8l917A,  145. 


455-43     Beachey  v.  Heiple,  130  Md. 

683,  101  A  553. 

455-44  Brown  v.  Crawford,  252  Fed. 

248. 

456-46  Culley  v.  Elford,  187  Ala. 
165,  65  S  381. 

456-51  Culley  v.  Elford,  187  Ala. 
165,  65  8  381;  Palaw  v.  Land  Co.,  22 
Haw.  357;  Pond  v.  Montgomery,  22 
Haw.  241;  CoflEman  v.  Gas  Co.,  74  W. 
Va.  57,  81  SE  575. 

457-56  U.  S.  V.  Bean  (CCA),  253 
Fed.  1;  Brown  v.  Crawford,  252  Fed. 
248;  Hartley  v.  Langkamp,  243  Pa. 
65C,  90  A  402. 

457-58  Meek  v.  Spracher,  87  Va. 
162,  12  SE  397. 

460-80  Both  V.  Stuernken,  124  Md. 
404,  92   A  808. 

460-83  Matney  v.  Yates,  121  V». 
506,  93  SB  694. 

461-86  Board  of  Revenue  v.  Merrill, 
193  Ala.  521,  ,68  S  971;  Moseley  v. 
Taylor,  68  Fla.  294,  67  S  95;  Hooker 
f.  Hooker,  88  Vt.  335,  92  A  443;  Eob- 
orts  V.  Gruber,  74  W.  Va.  550,  82  SE 
367. 

[aj  "Negatives  pregnant"  should  be 
avoided.  McBride  v.  Worley,  66  Fla. 
564,  64  S  235. 

[b"J  Degree  of  particularity.^-(l)  A 
general  charge  of  the  matter  of  fact, 
as  a  rule,  is  all  that  is  required,  and 
it  is  not  necessary  to  state  minutely 
all  the  circumstances  which  go  to 
prove  the  general  charge  for  these  cir- 
cumstances are  more  properly  matters 
of  evidence.  Boyd  v.  Shirk,  125  Md. 
175,  93  A  417.  (2)  But  a  general 
charge  of  fraud  is  not  sufficient;  the 
facts  constituting  the  fraud  must  be 
set  out.  Boyd  v.  Shirk,  125  Md.  175, 
93  A  417. 

461-89  [a]  Alder  by  answer. — The 
orator  must  stand  or  fall  upon  the  al- 
legations of  the  bill  unaided  by  the 
allegations  in  the  answer.  Middlebury 
Electric  Co.  v.  Murkland,  89  Vt.  10,  93 
A  291;  Nye  v.  Stewart,  83  Vt.  521, 
77  A  340;  Thomas  v.  Warner,  15  Vt. 
110. 

461-90  Elder  v.  Mining  Co.,  237  Fed. 
966,  150  CCA  616;  Bellview  C.  Co.  v. 
I'aulks  (Ala.),  73  S  927;  Hitt  Lumb. 
Co.  V.  Property  Co.,  189  Ala.  13,  66  8 
720;  Prince  c.  Mahin  (Fla.),  74  S  696; 
Szabo  V.  Speekman  (Fla.),  74  S  411; 
Farrell  v.  Inv.  Co.  (Fla.),  74  S  216; 
Whitaker  v.  Condon,  130  Md.  234,  lO'O 
A  279;    Both  v.  Stuerken,  124  Md.  404 
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91  A  808;  Whitman  v.  Surety  Co.,  110 
Md.  421,  72  A  1042;  Miller  v.  Marble 
Co.,  52  Md.  642;  Fiery  v.  Emmert,  36 
Md.  464;  Kunkel  v.  Markell,  26  Md. 
390,  409;  WUliams  v.  West,  2  Md.  174, 
198;  Dunn  v.  Cooper,  3  Md.  Ch.  46; 
Digney  v.  Blanchard,  226  Mass.  335, 
115  NE  424;  Antosezewski  v.  Plumb- 
ing Co.,  185  Mich.  215,  151  NW  635; 
Bennett  v.  Clark,  181  Mich.  690,  148 
NW  372;  Michigan  Nat.  Bank  v.  Hill, 
181  Mich.  7,  147  NW  486;  New.  Orleans 
&  N.  E.  E.  Co.  V.  E.  Co.,  107  Miss. 
453,  65  S  508;  Pleisher  v.  Securities 
Co.,  84  N.  J.  Eq.  55,  92  A  575;  Long 
V.  F.  E.  Long  Co.,  82  N.  J.  Eq.  544, 
89  A  246;  Hooker  v.  Hooker,  88  Vt. 
335,  92  A  443;  Wade  v.  Pulsifer,  64 
Vt.  45;  Matney  v.  Yates,  121  Va.  506, 
93  SE  694;  Dennis  v.  Justus,  115  Va. 
512,  79  SE  1077;  Harrison  v.  Gas.  Co., 
SO  W.  Va.  486,  92  SE  726;  Arnold  v. 
Knapp,  75  W.  Va.  804,  84  SB  895; 
Boss'  Admx.  v.  Eoss,  72  W.  Va.  640,  78 
S£  789;  Campbell  v.  MacKay,  1  Myl. 
&  Cr.  603,  40  Eng.  Eeprint  507.  See 
Fidelity  &  Deposit  Co.  v.  Wilkinson 
Co.,  106  Miss.  654,  64  S  457,  AnnCas- 
1916B,  1248. 

[a]  Multifariousness. — (1)  The  ob- 
,  jection  to  bills  in  equity  on  the  ground 
'  of  multifariousness  is  confined  to  three 

classes:  First,  where  the  bill  embraces 
different  persons  as  plaintiffs  or  de- 
fendants, who  have  no  privity  with 
each  other  (Exeter  College  v.  Kowlan, 
e  Madd.  94,  56  Eng.  Eeprint  1027;  At- 
torney General  v.  Merchant  Tailors 
Co.,  1  My.  &  K.  189,  39  Eng.  Eeprint 
652);  (2)  second,  where  the  same 
party  sues  or  is  sued  in  different  capac- 
ities (Ward  v.  Duke  of  Northumber- 
land, 2  Anst.  [Eng.]  469);  (3)  and, 
third,  where  the  defendant  is  sued  in 
regard  to  several  distinct  matters 
which  have  no  connection  with  each 
other.  Attorney  General  ■;;.  Goldsmith 
Co.,  5  Sim.  675,  58  Eng.  Eeprint  491. 

[b]  Surplusage  does  not  render  a 
pleading  multifarious.  West  v.  Henry, 
185  Ala.  168,  64  S  75. 

[e]  Rule  against  multifariousness  Is 
not  mucli  favored  by  the  courts,  and 
being  a  rule  of  convenience  the  court 
has  some  latitude  of  discretion.  Hooker 
Co.  V.  Hooker,  88  Vt.  335,  92  A  443; 
Wade  V.  Pulsifer,  54  Vt.  45. 
[d]  Bill  seeking  alternative  or  incon- 
sistent relief  is  not  multifarious  under 


the  statute.  Kant  u.  E.  Co.,  189  Ala. 
48,66  8  598. 

[e]  "To  render  a  bill  multifarious  the 
different  grounds  of  the  suit  must  be 
wholly  distinct  from  each  other,  and 
each  ground  stated  in  the  bill  must  be 
sufficient  in  itself  as  a  subject  of 
equity  jurisdiction."  Arnold  v.  Knapp, 
75    W.   Va.   804,   84   SE   895. 

rf]  There  is  no  inflexible  rule  as  to 
what  will  render  a  bill  multifarious. 
The  courts  exercise  a  sound  discretion 
in  determining  the  matter.  Eoth  v. 
Stuerken,  124  Md.  404,  91  A  808. 
461-92  Phifer  v.  Abbott  (Fla.),  74 
S  488;  Appalachia  v.  Mainous,  121  Va. 
666,  93  SE  566;  Carlsbad  Mfg.  Co.  v. 
Kelley  (W.  Va.),  100  SE  65. 

[a]  The  grounds  for  interference  of 
chancery  should  be  clearly  disclosed  in 
the  bill.  International  Paper  Co.  v. 
Canal  Co.,  88  Vt.  93,  90  A  943. 

[b]  Interest  In  subject. — It  is  a  fun- 
damental, principle  of  equity  pleading 
that  to  entitle  a  party  to  sustain  a  bill, 
he  must  show  an  interest  in  the  subject 
of  the  suit,  or  a  right  to  the  thing  de- 
manded, and  proper  title  to  institute 
the  suit  concerning  it.  HoUomon  v.  E. 
Co.,  122  Md.  628,  90  A  844;  Sellman  v. 
Sellman,  63  Md.  520. 

462-94     [a]     The  mere  allegation  of 
jurisdictional  facts  is  not  suf&cient  to 
confer  jurisdiction.     Deerfield  Lumber 
Co.  V.  Lyman,  89  Vt.  201,  94  A  837. 
462-96     Skidmore  v.  Stewart   (Ala.), 

75  S  1;  Smith  &  Sons  v.  Securities  Co. 
(Ala.),  73  S  892. 

462-97     Gathright  v.  Fulton,  122  Va. 

17,  94  SE  191;    Steinman  v.  Coal  Corp., 

121  Va.  611,  93  SE  684.     See  Pinellas 

Packing  Co.  v.  Citrus  Growers'  Ass'n 

(Fla.),  78  S  16. 

464^10     Beachey  v.  Heiple,  130  Md. 

683,  101   A  553. 

468-33       Waggoner    v.    Saether,    267 

111.  32,  107  NE  859. 

468-38       Eeinecke   v.   Eeinecke,    105 

Miss.  798,  63  S  215. 

469-41      S.  V.  Ellis   (Ala.),  78   S  71. 

470-54    [a]    No  essential  fact  will  be 

supplied    in    the    bill    by    intendment. 

Hodges  V.  Securities  Co.,  187  Ala.  290, 

65  S  920. 

471-55    Hamaker  v.  Whitfield  (Ala.), 

76  S  52;  Ferrell  v.  Leonard  (Ala.),  76 
S  51. 

471-56  Hodges  v.  Securities  Co.,  187 
Ala.  290,  65  S  920. 
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473-76  Pressler  v.  Pressler  (Md.), 
106  A  686;  Com.  Title  &  Tr.  Co.  V. 
Lime  Co.,  86  N.  J.  Eq.  450,  lOO  A  52. 
473-77  [a]  Motion  addressed  to  tbo 
sound  discretion  of  the  court,  which 
will  be  exercised  according  to  the  cir- 
cumstances of  each  case.  Turner  v. 
Jones,  67  Fla.  121,  64  S  502;  Prout  v. 
Dado  County  Sec.  Co.,  55  Fla.  816,  47 
S  12. 

473-80  [a]  Both  reasonable  diligence 
and  a  meritorious  defense  must  be 
shown.  Turner  v.  Jones,  67  Fla.  121, 
64  S  502;  Prout  v.  Dade  County  Sec. 
Co.,  55  Fla.  816,  47  S  12. 
478-37    Johns  v.  Bowden,  72  Fla.  530, 

73  S  603. 

478-39  Weidmann  Silk  D.  Co.  v. 
Water  Co.,  88  N.  J.  Bq.  397,  102  A 
853,  1056. 

479-53  Selzniok  Enterprises  «.  Gar- 
son  Productions  (Mich.),  167  NW  1011. 
[a]  Waiver  of  objections  to  jurisdic- 
tion.— (1)  Where  the  case  is  one  fal- 
ling within  the  general  jurisdiction  of 
chancery,  failure  to  raise  the  question 
of  jurisdiction  before  trial  upon  the 
merits  will  be  treated  as  a  waiver  of 
an  objection  based  upon  facts  apparent 
upon  the  face  of  the  bill.  Deerfield 
Lumber  Co.  v.  Lyman,  89  Vt.  201,  94 
A  837.  (2)  But  if  the  case  as  finally 
made  up  discloses  want  of  jurisdiction, 
the  failure  to  plead  or  demur  to  the 
bill  does  not  amount  to  a  waiver  of  the 
right  to  raise  the  question,  for  juris- 
diction cannot  be  conferred  by  waiver 
nor  by  consent  of  the  parties.  Deer- 
field  Lumber  Co.  v.  Lyman,'89  Vt.  201, 
94  A  837;  Murphy  v.  Lincoln,  63  Vt. 
278,  22  A  418;  Holt  v.  Daniels,  61  Vt. 
89,  17  A  786;  Qlidden  v.  Elkins,  2 
Tyler  (Vt.),  2lS. 

479-54  Puder  v.  Agler,  242  Fed.  95: 
Ford  V.  Collison;  128  Ark.  119,  193  SW 
,531;  Oneida  L.  Co.  v.  Eichard  (Fla.), 
75   S  412;   Szabo  v.  Speckman    (Fla.), 

74  S  411;     Miller  v.  S.,  114  Miss.  713, 

75  8  549;  Tipton  v.  Eandall,  87  N.  J. 
Eq.  387,  101  A  204;  Collins  v.  Barre, 
91  Vt.  343,  101  A  43. 

479-55  [a]  An  objection  for  want 
of  an  indispensable  party  may  be  made 
at  any  time  during  the  hearing.  Hart- 
ley V.  Langkamp,  243  Pa.  550,  90  A 
402. 

479-58  Chew  v.  Eagan.  87  N.  J.  Eq, 
80,  99  A  611. 

480-67  Forbes  v.  Wilson,  243  Fed. 
264;     Peerson  v.  Gray,  184  Ala.  312, 


63  S  467;  Both  v.  Stnerken,  124  Md. 
404,  92  A  808;  Warr  v.  Hodges 
(Mass.),  125  NE  557;  Security  Bank 
V.  Callahan,  220  Mass.  84,  107  NE  385; 
Buck  V.  Lockwood,  193  Mich.  242,  159 
NW  509;  Dalmos  v.  E.  Co.,  254  Pa.  9, 
98  A  796.     , 

[a]  That  no  complete  and  adequate 
remedy  at  law  exists  (1)  is  not  ad- 
mitted by  the  demurrer  when  the 
fiourt  can  take  judicial  notice  of  public 
Jaw  not  set  forth  in  the  bUl.  Boutwel] 
V.  Eealty  Co.,  89  Vt.  80,  94  A  108.  (2) 
It  is  otherwise  when  such '  judicial 
notice  cannot  be  taken,  as  for  example, . 
where  the  bill  avers  that  no  adequate 
remedy  at  law  exists  in  another  state, 
Weed  V.  Hunt,  76  Vt.  212,  56  A  980. 

[b]  The  test  as  to  whether  a  paxtj 
may  demur  to  a  bill  or  move  to  strike 
out  an  answer  in  the  nature  of  a  cross- 
bill, or  put  in  exceptions  to  an  answei 
is  whether  or  not  in  the  alternative, 
the  party  objecting  could  answer  the 
pleading.  Second  Workingmen's  Bldg. 
&  Loan  Assn.  v.  Wickers,  83  N.  J.  Eq. 
397,  91  A  897. 

480-68  Macke  v.  Macke  (Ala.),  76 
S  26;  Craft  v.  Craft  (Fla.),  76  S  772, 
[a]  Demurrer  wiU  lie  to  the  prayei 
of  a  bill  in  chancery.  Tantum  v.  Camp- 
bell, 83  N.  J.  Eq.  361,  91  A  120. 
480-69  Albert  v.  Bascom,  245  Fed. 
149;  Veitch  v.  Iron  Co.  (Ala.),  76  9 
124;  West  Palm  Beach  v.  Eyder  (Fla.), 
74  S  603;  Warren  v.  Warren,  66  Fla. 
138,  63  S  726;  Forster  v.  Mach.  Co., 
266  111.  287,  107  NE  588;  McLaughlin 
V.  McGee,  131  Md.  156,  101  A  682; 
Beaohey  v.  Heiple,  130  Md.  683  101  A 
553;  Bobertaon  v.  Dry  Goods  Co.,  115 
Miss.  210,  76  S  149;  Holland  Eeformed 
School  Society  v.  De  Lazier,  84  N.  J. 
Eq.  422,  93  A  199. 

[a]  Ihdefinlteuess  and  uncertainty  in 
the  bill  are  grounds  for  demurrer. 
Boyci  V.  Shirk,  125  Md.  175,  93  A  417. 

[b]  A  general  demurrer  to  the  whole 
bill,  part  of  which  is  good,  wUl  be 
overruled.  Mayor  v.  Young,  125  Md. 
482,  94  A  96;  Northern  Cent.  E.  Co.  •«. 
Oldenburg,  122  Md.  236,  89  A  601; 
Brown  «.  Benzinger,  118  Md.  29,  84  A, 
79,  AnnCasl914B,  582;  Moale  v.  Balr 
timore,  61  Md.  224;  Deunison  v-  .Tost 
61  Md.  139;  Miller  v.  Baltimore 
County  Marble  Co.,  62  Md.  642. 

[c]  Laches  apparent  on  the  face  of 
the  bill  may  be  raised  by  demurrer. 
Hogan  V.  Scott,  186  Ala.  310,  65  S  209; 
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Gavle  V.   Pennington,   185   Ala.   53,   64 

S  572. 

480-70    Sewell  v.  Walkley  (Ala.),  73 

5  422;  Eibelin  v.  Holder  126  Ark.  558, 
191  SW  224;  Hopper  v.  Sales  Co.  (Del. 
Ch.),  100  A  791;  Downing  v.  Carlton 
(Fla.),  80  S  57;  Duane  v.  Merchants 
S.  Co.,  227  Mass.  466,  116  NE  873;  Dor- 
sey  V.  Corkery,  227  Mass.  498,  116'NE 
870;  Com.  Title  &  Tr.  Co.  v.  Lime  Co., 
86  N.  J.  Bq.  450,  100  A  52. 

481-80  [a]  A  plea  and  answer  filed 
(1)  to  a  bill  overrules  a  pending  de- 
inurrfr.  Somerset  Bapid  Transit  Co.  v. 
Mayor,  126  Md.  368,  94  A.  911;  Morton 
V.  Harrison,  111  Md.  536,  75  A.  337; 
Frederick  County  v.  Frederick  City,  88 
Md.  654,  42  A  218;  Hannah  K.  Chase's 
Case,  1  Bland  (Md.)  217,  17  AmDee 
277.  (2)  And  the  fact  that  the  ans- 
wer is  subsequently  withdrawn  does 
not  restore  the  demurrer.  Somerset 
Eapid  Transit  Co.  v.  Mayor,  126  Md. 
368,  94  A  911. 

482-95  West  Palm  Beach  v.  Eyder 
(Fla.),  74  S  603;  Phifer  v.  Abbott 
(Fla.),  74  8  488;  Williams  u.  Black 
(Fla.),  74  S  312;  Holland  Reformed 
School  Society  v.  De  Lazier,  84  N.  J. 
Eq.  422,  93  A  199. 

482-96  [a]  Eeservation.  —  Though 
after  demurrer  is  overruled,  the  benefit 
thereof  is  reserved  until  final  hearing, 
that  action  does  not  formally  reinstate 
the  demurrer,  and  it  is  a  technical 
error  for  the  court  to  again  consider 
the  demurrer  separately  and  overrule 
it.  Smythe  v.  By.  Co.,  88  Vt.  59,  90 
A  901. 

483-98  Bruce  v.  Neal  Bajik,  147  Ga. 
392,  94  SB  241. 

483-99  Dennard  v.  Monroe,  66  Fla. 
254,  63  S  428. 

483-1  Dennard  v.  Monroe,  66  Fla. 
254,  63   S  428. 

483-8  [a]  Demurrer  to  part  of  a  bill 
being  sustained  the  part  demurred  to 
is  thereby  eliminated.     PoUak  v.  Coal 

6  Coke  Co.,  184  Ala.  331,  63  S  531. 
484-10     Whitmer  v.  Whitmer  &  Sons 
(Del.  Ch.),  98  A  940;   Watson  v.  Bair 

-(Fla.),  74  S  317;  Eice  v.  Winchell,  285 
111.  36,  120  NE  572;  Dugan  v.  Howard, 
fl30  Md.  114,  99  A  966;  Piekard  v. 
Clancy,  225  Mass.  89,  113  NE  838. 
[a]  Answer  oveirules  general  demur- 
rer.— Norwich  Union  Fire  Ins.  Co.  v. 
Drug  Co.,  117  Miss.  429,  78  S  353. 
484-15  Costello  v.  Tasker,  227  Mass. 
220,  116  NE  573. 


484-16  Kellogg  %  Moore,  271  Mo. 
189,  196  SW  15. 

484-17  Shaw  «.  Corbett  (Or.),  185  P 
585. 

484-18  [a]  To  be  deemed  responsive 
so  as  to  cast  the  burden  of  proof  upon 
the  plaintiff,  there  must  be  a  positive 
denial  of  the  averments  of  the  bill. 
An  answer  which  alleges  as  facts  what 
the  defendant  could  not  personally 
know  is  not  responsive  in  tie  sense  of 
being  evidence  in  the  defendant's 
favor.  Cornwell  v.  Sparks,  248  Pa. 
109,  93  A  868;  Eiegel  v.  Ins.  Co.,  153 
Pa.  134,  25  A  1070,  19  LEA  166. 
[b]  Negative  pregnant. — An  answer  in 
chancery  should  be  certain  as  far  as 
practicable,  and  to  so  much  of  the  bill 
as  it  is  necessary  to  answer,  the  de- 
fendant must  speak  directly  without 
evasion  and  not  by  way  of  negative 
pregnant.  Christopher  v.  Munger,  66 
Fla.  467,  63  S  923. 

484-19  Freeman  v.  Egnor,  72  W.  Va. 
830,  79  SB  824. 

485-21  [a]  When  a  supplemental 
bill  is  filed  the  defendants  should  be 
given  an  opportunity  to  answer  it  un- 
der oath.  Duplesse  v.  Haskell,  89  Vt. 
166,  94  A  503. 

485-27  Watson  v.  Bair  (Fla.),  74  S 
317;  Com.  T.  &  Tr.  Co.  v.  Lime  Co., 
86  N.  J.  Eq.  450,  100  A  62. 
[a]  The  test  whether  a  party  may 
move  to  strike  out  an  answer  in  the 
nature  of  a  cross-bill  is,  whether  he 
could,  in  the  alternative,  answer  the 
pleading.  Second  Workingmen's  Bldg. 
&  Loan  Assn.  v.  Wickers,  83  N.  J.  Eq. 
397,  91  A  897. 

485-28  [a]  "Insufficiency"  of  the 
answer,  as  ground  for  motion  to  strike 
out,  means  that  a  portion  of  the  bill 
has  not  been  answered,  to  which  por- 
tion the  complainant  is  entitled  to  an 
answer,  and  does  not  mean  that  the 
answer  is  insuf&cient  in  the  sense  that 
it  presents  no  equitable  defense. 
Second  Workingmen's  Bldg.  &  Loan 
Assn.  V.  Wickers,  83  N.  J.  Eq.  397,  91 
A  897. 

485-29  [a]  Motion  by  defendant  to 
strike  an  answer  from  the  files  on  the 
ground  that  co-defendant,  being  a 
married  woman,  did  not  join  her  hus- 
band, is  not  proper.  Such  objection  is 
available  to  complainant  alone.  Second 
Workingmen's  Bldg.  &  Loan  Assn.  v. 
Wickers,  83  N.  J.  Eq.  397,  91  A  897. 
485-32    [a]    To  obtain  a  more  specl- 
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fie  answer  the  party  should  make  ex- 
ceptions thereto.  Barrett  «.  Power  Go., 
Ill  Fed.  45;  Smythe  v.  By.  Co.,  88 
Vt.  59,  90  A  901;  Ladd  v.  Campbell, 
56  Vt.  539;  Blaisdell  v.  Stevens,  16 
Vt.  179. 

486-41  Eosenau  v.  Powell,  184  Ala. 
396,  63  S  1020. 

486-45  Catts  v.  Smyrna,  10  Del.  Ch. 
263,  91  A  297;  First  African  M.  E. 
Soc.  V.  Worthy  (Mass.),  122  NE  289. 
[a]  Effect  on  replication. — ^If  a  repli- 
cation is  filed  and  later  the  plaintiff 
sets  the  case  down  for  hearing  on  bill 
and  answer,  the  replication  is  treated 
the  same  as  if  never  filed.  Evans  v. 
Mayor,  etc.  of  Crisfield,  122  Md.  184, 
89  A  430;  Warren  v.  Twilley,  10  Md. 
39;  McKim  v.  Odom,  3  Bland  (Md.) 
407. 

486-47  Saussy  v.  Liggetf  (Fla.),  78 
S  334. 

[a]  Where  objections  to  jurisdiction 
are  abandoned  the  chancellor  should 
require  counsel  to  formally  withdraw 
that  paragraph  of  the  answer  denying 
the  jurisdiction  of  the  court.  Ebling 
V.  Schuylkill  Haven,  244  Pa.  505,  91 
A  360. 

[b]  A  case  at  issue  upon  answer  is 
to  be  heard  and  conducted  in  court 
in  the  same  manner  as  an  action  at  law 
wherein  trial  by  jury  has  been  waived. 
Ebling  V.  Schuylkill  Haven,  244  Pa. 
505,  91  A  360. 

[e]  Beauests  for  findings  of  fact  and 
law  with  the  answers  thereto,  and  the 
findings  of  the  judge,  both  of  law  and 
fact,  must  be  filed  in  the  prothono- 
tary's  oflSee.  Ebling  v.  Schuylkill 
Haven,  244  Pa.  505,  91  A  360. 
[d]  A  decree  nisi  in  accordance  (1) 
with  the  findings  is  entered  by  the 
prothonotary.  Ebling  v.  Schuylkill 
Haven,  244  Pa.  505,  91  A  360.  (2) 
Notice  is  given  to  the  parties  or  their 
counsel.  Ebling  v.  Schuylkill  Haven, 
supra.  (3)  If  no  exceptions  are  filed 
within  ten  days  a  final  decree  as  of 
course  is  entered  by  the  prothonotary, 
Ebling  V.  Schuylkill  Haven,  244  Pa. 
505,  91  A  360. 

486-49  Hodson  v.  Nelson,  122  Md. 
S.SO,  89  A  934;  Evans  v.  Crisfield,  122 
Md.  184,  89  A  430;  Austin  Clothing 
Co.  V.  Posey,  105  Miss.  720,  63  S  224, 
64  S  5. 

[a]  Where  bearing  is  had  on  bill  and 
answer  the  allegationn  of  pertinent 
facts,  (1)  as  distinguished  from  mat- 


ters of  opinion  in  the  answers,  must 
be  taken  as  true,  and  material  aver- 
ments of  the  bill  denied  by  the  an-  ' 
swers,  or  neither  admitted  nor  denied, 
cannot  be  considered.  Wilmer  v.  Coal 
&  Iron  Co.,  124  Md.  539,  93  A  157.  (2) 
In  so  far  as  the  answer  is  responsive 
it  must  be  taken  as  true.  Lyon  v. 
Hyattsville,  125  Md.  306,  93  A  919, 
AnnCasl916B,  765. 

[b]  Answer  taken  as  trie  where  case 
is  submitted  on  bill  and  answer. 
Straus  V.  Putta,  265  111.  57,  106  NE 
437. 

487-50  Freeman  v.  Bgnor,  72  W.  Va. 
830,  79  SE  824. 

[a]  Affirmative  relief  can  be  obtained 
by  defendant  only  by  cross-bill.  Eans- 
com  V.  Gaslight  Co.,  220  Mass.  1,  107 
NE  426,  AnnCasl917A,  145. 
487-52  O'Kelley  v.  Clark,  184  Ala. 
391,  63  S  948;  Magruder  v.  Hatties- 
burg  T.  &  B.  Co.,  108  Miss,  857,  67  S 
485. 

487-56  Wilmer  v.  Coal  Co.,  124  Md. 
599,  93  A  157;  Magruder  v.  Hatties- 
burg  T.  &  B.  Co.,  108  Miss.  857,  67  S 
485;  Schomaker  v.  Sehomaker,  247  Pa. 
444,  93  A  460. 

[a]  Rule  illustrated. — To  a  bill  in 
equity  seeking  to  recover  a  bequest,  a 
cross-bill  to  obtain  an  accounting  for 
insurance  money  alleged  to  have  been 
converted  by  the  legatee  is  germane  to 
the  original  suit.  Prince  v.  Hart,  84 
N.  J.  Eq.  476,  94  A  571. 
487-59  Newberry  v.  Blatchford,  106 
111.  584;  Beck  v.  Beck,  43  N.  J.  Eq.  39, 
10  A  155. 

[a]  Necessity  of  showing  jurisdiction. 
When  the  cross-bill  pertains  solely  to 
matters  grbwing  out  of  the  original  bill 
the  defendant  is  not  obliged  to  show 
any  ground  of  equity  to  support  the 
jurisdiction  of  the  court.  Averill  v. 
E.  R.,  88  Vt,  293,  92  A  220. 

[b]  A  cross-bill  is  demurrable  where 
no  discovery  is  sought;  where  it  con- 
tains matters  which  should  be  set  up 
by  answer  and  where  it  is  not  germane 
to  the  original  bill.  Meurer  v.  Stokes, 
246  Pa.  393,  92  A  606. 

487-65  Cassady  v.  Cassady  74  W. 
Va.  53,  81  SE  829. 

487-66  Beynolds  Co.  v.  Reynolds, 
190  Ala.  468,  67  S  293. 
[a]  Cross-bill  by  intervenor. — ^The  in- 
tervener may,  by  an  original  bill  in  the 
nature  of  a  cross-bill,  assert  a  new  and 
independent  claim,  which  touches  the 
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Bubjeet-matter  of  the  controversy  be- 
tween the  parties  to  the  original  suit. 
Eeynolds  Co.^c.  Reynolds,  190  Ala.  468, 
67  S  293. 

488-68  [a]  The  proper  purpose  of 
such  a  petition  is  merely  to  bring  to 
the  attention  of  the  court  the  facts 
averred  in  the  bill  it  is  proposed  to 
file,  and  to  invite  an  order  allowing  it 
to  be  filed  and  it  is  not  to  disclose  the 
equity  upon  which  the  intervening  com- 
plaint relies.  Douglass  v.  Blake,  189 
Ala.  24,  66  S  617. 

488-70  [a]  An  original  biU  In  the 
nature  of  a  cross-bill,  proper  pleading, 
Eeynolds  Co.  v.  Beynolds,  190  Ala.  468, 
67  S  293. 

488-72  [a]  Amendments  tending  to 
promote  substantial  justice  are  fav- 
ored. Cummings  v.  Hamrick,  74  W.  Va. 
406,  82  SB  44. 

488-76  Aronson  v.  Orlov,  228  Mass. 
1,  116  NE  951. 

488-78  Davis  v.  Gates,  235  Fed.  192; 
Honolulu  Park  v.  Lowry,  22  Haw.  475; 
Aronson  v.  Orlov,  228  Mass.  1,  116  NE 
951;  Antoszewski  v.  Plumbing  Co.,  185 
Mich.  215,  151  NW  635;  Starke  v. 
Storm's  Exr.,  115  Va.  651,  79  SE  1057. 

[a]  Master  cannot  allow  amendment. 
Shapiro  v.  Engel,  257  Fed.  854. 

[b]  Reasonable  diligence  in  making 
amendment  necessary.  An  unexeused 
delay  of  eight  years  in  making  an 
amendment  justifies  court  in  refusing 
it  on  demurrer.  Johnson  Milling  Co. 
V.  Bead,  76  W.  Va.  657,  85  SE  726. 
488-80  Ford  v.  CoUison,  128  Ark. 
119,  193  SW  531;  Honolulu  Park  v. 
Lowry,  22  Haw.  585. 

[a]  Acts  committed  subseciuent  to  the 
biU  and  giving  rise  to  damages  must  be 
brought  into  the  suit  by  a  supplemental 
bill.  Duplesse  v.  Haskell,  89  Vt.  166, 
94  A  503. 

[b]  New  cause  of  action.  —  If  an 
orator  has  no  case  in  equity  when  he 
brings  his  original  bill,  he  cannot  make 
one  by  a  supplemental  bill  setting  up 
a  new  cause  of  action.  Jenkins  v.  In- 
ternational Bank,  127  IT.  8.  484,  8  Sup. 
Ct.  1196,  32  L.  ed.  189;  Mellor  v.  Smith- 
er,  114  Fed.  116,  52  CCA  64;  Seheerer 
V.  Agee,  113  Ala.  383,  21  S  81 ;  Nichols 
v.  Rogers,  139  Mass.  146,  29  yfE  377; 
International  Paper  Co.  v.  Canal  Co., 
88  Vt.  93,  90  A  943. 

488-81  [a]  Objection  to  an  answer 
in  nature  of  cross-blll  may  be  made 
by  special  replication  or  by  motion  to 


strike  out.  Second  Workingmen's  Bldg. 
&  Loan  Assn.  v.  Wickers,  83  N.  J.  Eq. 
397,  91  A  897. 

488-82  Freeman  v.  Egnor,  72  W.  Va. 
830,  79  SE  824. 

492-18  Schmid  v.  Theatre  Co.,  244 
Pa.  373,  91  A  363. 

493-29  U.  S.  Gypsum  Co.  v.  Co.,  252 
Fed.  397,  164  CCA  321. 
493-36  [a]  Dismissal  of  the  bill 
may  be  decreed  where  there  is  a  fail- 
ure of  proof.  MeClintic-Marshall  Const. 
Co.  V.  Trust  Co.,  248  Pa.  584,  94  A  246. 
494-42  Goss  v.  Spencer,  245  Pa.  12, 
91  A  215. 

494-48  Erratum.  —  The  cross-refer- 
ence to  the  title  "Juries  and  Jurors" 
should  be  to  the  title  "Issues  tn  Plead- 
ing and  Practice." 

495-53  [a]  Legal  title. — A  court  of 
chancery  is  prone  to  submit  a  question 
of  legal  title  to  a  jury.  Wilson  v.  How- 
land,  84  N.  J.  Eq.  14,  93  A  688. 
495-55  Wilson  v.  Howland,  84  N.  J. 
Eq.  14,  93  A  688. 

495-56  McWhorter  v.  Ford,  142  Ga. 
554,  83  SE  134;  Wilson  v.  Howland,  84 
N.  J.  Eq.  14,  93  A  688;  Matney  v. 
Barnes,  116  Va.  713,  82  SB  801;  Keagy 
V.  Trout,  85  Va.  390,  7  SE  329. 
495-58  [a]  Form  of  submission. — (1) 
The  issue  thus  submitted  to  the  jury 
may  be  in  writing.  Wilson  v.  How- 
land, 84  N.  J.  Eq.  14,  93  A  688.  (2) 
And  may  consist  of  a  series  of  specific 
questions.  Wilson  v.  Howland,  84  N.  J. 
Eq.  14,  93  A  688.  (3)  An  approved 
form  as  to  issue  of  ownership  would 
be:  "Was  Mrs.  De  Nyse  the  owner  of 
any  of  the  islands  which  she  made  the  . 
basis  of  her  application  for  a  grant  of 
lands  under  water,  in  front  of  such 
islands,  and,  if  so,  what  islands?"  Wil- 
son V.  Howland,  84  N.  J.  Eq.  14,  93 
A  688. 

495-64  [a]  No  judgment  entered. 
Upon  the  issue  at  law  which  chancery 
sends  to  the  law  court  for  trial  before 
a  jury  no  judgment  is  entered,  but  a 
transcript  of  the  entire  proceedings  at 
the  trial  in  the  law  court  is.  returned 
to  chancery  where  the  conduct  and  re- 
sult of  the  trial  are  subject  to  review. 
McGrath  v.  Norcross,  83  N.  J.  Eq.  355, 
93  A  801;  McAndrews  &  Forbes  Co.  v. 
Camden,  78  N.  J.  Eq.  244,  78  A  232. 
496-69  McGrath  v.  Norcross,  83  N. 
J.  Eq.  355,  93  A  801. 
[a]  Want  of  a  general  verdict  is  not 
a  ground  for  a,  new  trial  where   th^ 
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special  findings  of  the  jury  are  sup- 
ported by  the  evidence  and  conclusive 
of  the  issues  of  law  submitted  to  them. 
McGrath  v.  Norcross,  83  N.  J.  Eq.  355, 
93  A  801. 

[b]  Petition  for  rebearing  operates  to 
suspend  the  decree.  Beeves  v.  Arm- 
strong (Fla.),  78  S  338. 
496-73  Robinson  v.  Cruzen  (Mo. 
App.),  202  SW  449;  Andrews  v.  Thayer 
(Okl.),  171  P  1117;  Baughman  v. 
Hebard  (Okl.),  166  P  88;  Wright  v. 
Const.  Co.,  138  Tenn.  145,  196  SW  488; 
Miley  v.  Heaney,  168  Wis.  58,  169 
NW  64. 

496-74  Eobertson  v.  Eigsby,  148  Ga. 
81,  95  SE  973;  Evans  v.  Evans,  78 
N.  H.  352,  100  A  671;  Geo.  A.  Ohl  & 
Co.  V.  Standard  Steel,  179  App.  Div. 
637,  167  NY8  184;  Erskine  v.  Erskine, 
107  S.  C.  233,  92  SE  465. 
496-75  Downing  v.  Carlton  (Pla.), 
80  S  57;  Baush  Mach.  Tool  Co.  v.  HUl, 
231  Mass.  30,  120  NE  188. 

[a]  Proceedings  before  master. — Where 
the  orator's  stenographer,  oflScially  ap- 
pointed to  take  testimony  before  the 
master,  proves  incompetent,  the  mas- 
ter may  consider  the  notes  taken  by 
defendant's  stenographer.  Newton  v. 
Sprinkler   Co.,   88   Vt.   487,  92   A   831. 

[b]  Damages  resulting  from  acts  com- 
mitted subsecLuent  to  the  bill  cannot  be 
allowed  by  the  master  where  no  sup- 
plemental bill  is  filed  bringing  those 
acts  into  the  ease.  Duplesse  v.  Haskell, 
89  Vt.  166,  94  A  503. 

496-76  Moore  v.  Shook,  276  HI.  47, 
114  NE  592;  Beall  v.  Water  Co.,  87 
N.  J.  Bq.  390,  101  A  576. 

[a]  That  all  jurisdictional  require- 
ments have  been  complied  with  need 
not  be  shown  upon  the  face  of  the  de- 
cree. Bull  V.  Power  Co.,  84  N.  J.  Eq. 
209,   93  A  86. 

[b]  Deprivation  of  legal  right. — A 
court  of  equity  cannot  grant  equitable 
relief  if  the  one  from  whom  it  must 
come  would  thereby  be  deprived  of  a 
legal  right.  Colonial  Trust  Co.  v.  Trust 
Co.,  243  Pa.  268,  90  A  189. 
496-77  Bank  of  Com.  v.  Goolsby, 
129  Ark.  416,  196  SW  803;  Ferguson 
D.  Rogers,  129  Ark.  197,  196  SW  22; 
Morgan  v.  Ice,  80  W.  "Va.'273,  92  SE 
340.  See  Carson  v.  Sleigh  (Ala.),  77 
S  380. 

497-78  Metropolitan  Ins.  Co.  v. 
O'Donnell  (Del.),  102  A  163;  Howard 
V.    Bums,    279    111.    256,    116    NE    703; 


First  Nat.  Bk.  v.  Warren,  113  Miss. 
234,  74  S  124. 

[a]  The  findings  of  the  court  are  by 
the  better  practice  set  out  in  the  re- 
cital part  of  the  decree,  and  where 
that  has  been  omitted  to  be  dond, 
either  party  may  have  the  decree 
amended  so  as  to  include  them.  Bull 
V.  Power  Co.,  84  N.  J.  Eq.  209,  93  A 
86. 

[b]  Rights  of  third  parties. — Equity 
having  assumed  jurisdiction  with  re- 
spect to  the  general  subject  under  con- 
sideration, the  decree  may  be  made 
broad  enough  to  include  every  incident- 
al question  or  dispute  within  the  gen- 
eral purpose.  Accordingly  relief  may 
be  granted  by  the  decree  to  persons 
who  are  not  parties  to  the  proceedings 
where  such  persons  are  in  like  situation 
with  the  individual  plaintiffs  named. 
Turtle  Creek  v.  Water  Co.,  243  Pa.  401, 
90  A  194. 

497-79  Knighton  v.  Chamberlin,  S4 
Or.  153,  164  P  703. 
497-80  Georgia  S.  &  F.  R.  Co.  v 
Einstein,  133  CCA  657,  218  Fed.  55; 
Davidson  v.  Davidson,  262  Pa.  520,  106 
A  64;  Spangler  Brewing  Co.  v.  Mc- 
Henry,  242  Pa.  522,  89  A  665. 

[a]  Under  a  general  prayer,  the  ora- 
tor may  have  relief  agreeable  to  the 
case  made  by  the  bill.  Averill  v.  R. 
R.,  88  Vt.  293,  92  A  220;  Van  Dyke  v. 
Cole,  81  Vt.  379,  70  A  593;  Western 
Union  Tel.  Co.  v.  Bullard,  67  Vt.  272, 
31  A  286;  Caffrin  v.  Cole,  67  Vt.  226, 
31  A  313;  Eureka  Marble  Co.  v.  Mfg. 
Co.,  47  Vt.  430;  Danforth  v.  Smith,  23 
Vt.  247. 

[b]  Affirmative  relief  to  defendant 
cannot  be  granted  where  he  does  not 
ask  for  it.  Barras  v.  Youngs,  185  Mich. 
496,  152  NW  219. 

[c]  Amendment  of  decree. — A  final  de- 
cree may  be  amended  even  after  en- 
rollment by  inserting  a  clause  which 
was  inadvertently  omitted  in  drawing 
it  and  which  is  necessary  to  give  effect 
to  the  remedy  of  the  suocesisful  party. 
Bull  V.  Power  Co.,  84  N.  J.  Eq.  209, 
93  A  86. 

[d]  If  any  of  the  prayers  of  the  bill 
will  justify  the  decree,  it  is  good. 
Schnepfe  v.  Schnepfe,  124  Md.  330,  92 
A  891. 

498-84  Eudd  r.  Rudd,  184  Ky.  400, 
214  SW  791, 
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498-85  Cushmau  &  D.  M.  Co.  v. 
Grammes,  234  Fed.  952;  Green  v.  Eem- 
bert,  108  S.  C.  203,  93  SE  769. 
498-89  [a]  After  enrollment  of  the 
decree  in  the  absence  of  fraud,  (1)  sur- 
prise or  irregularity  in  its  procurement, 
a  substantial  error  in  it  will  not  be 
corrected  or  a  rehearing  of  the  case 
granted  upon  a  mere  petition,  a  bill  of 
review  or  an  original  bill  for  fraud 
being  the  appropriate  remedies.  Fox- 
well  V.  Foxwell,  122  Md.  263,  89  A  494; 
Primrose  v.  Wright,  102  Md.  105,  62  A 
238;  Ei'ce  v.  Bonald,  97  Md.  396,  65  A 
620;  Krone  v.  Linville,  31  Md.  138,  146; 
Thruston  v.  Devecmon,  30  Md.  210,  217; 
Pfeltz  V.  Pfeltz,  1  Md.  Ch.  455;  Tomlin- 
son  V.  McKaig,  5  GUI  (Md.)  256;  Burch 
V.  Scott,  1  GUI  &  J.  (Md.)  393.  (2)  Ex- 
ceptions to  this  rule  exist  where  cases 
are  not  heard  on  their  merits  and  where 
the  decree  was  entered  by  mistake  or 
surprise  or  under  such  circumstances  as 
wUl  satisfy  the  court  that  the  enroll- 
ment ought  to  be  discharged  and  the 
decree  set  aside.  Foxwell  v.  Poxwell, 
122  Md.  263,  89  A  494;  Primrose  v. 
Wright,  102  Md.  105,  62  A  238;  Downer 
V.  Friel,  57  Md.  531;  Patterson  v.  Pres- 
ton, 51  Md.  190;  Gechter  v.  Gechter,  51 
Md.  187;  Pfeaff  v.  Jones,  50  Md.  ^263, 
269;  Bank  v.  Bceleston,  48  Md.  145; 
Herbert  v.  Bowles,  30  Md.  271,  278. 
[b]  It  is  discretionary  with  the  court 
to  allow  the  case  to  be  opened.  Cowan 
V.  Anderson,  184  Mich.  649,  151  NW 
608. 

499-91  HoUoway  v.  Trust  Co.,  122 
Md.  620,  90  A  95;  Eubber  &  Celluloid 
Harness  T.  Co.  v.  Eubber-Bound  B. 
Co.,  83  N.  J.  Eq.  610,  91  A  641;  Rich- 
ards V.  Shaw,  77  N.  J.  Eq.  399,  77  A 
618;  Qninn  v.  Hall,  37  E.  I.  56,  91  A 
71. 

[a]  Opening  decrees. — As  a  general 
rule  a  decree  once  enrolled  cannot  be 
opened,  except  by  bill  of  review  or  by 
an  original  bill  for  fraud.  To  this 
rule,  however,  there  are  well-founded 
exceptions  in  cases  not  heard  upon 
their  merits,  or  in  which  it  is  alleged 
that  the  decree  was  entered  by  mistake 
or  surprise,  or  under  such  circum- 
stances as  will  satisfy  the  court,  in  the 
exercise  of  sound  discretion,  that  the 
enrollment  ought  to  be  discharged  and 
the  decree  set  aside.  Whitloek  Cord- 
age Co.  V.  Hine,  125  Md.  96,  93  A  431; 
HoUoway  v.  Trust  Co.,  124  Md.  539, 
93  A  154;  Foxwell  v.  Foxwell,  122  Md. 


263,  89  A  494;  MaUery  v.  Quinn,  88 
Md.  38,  40  A  1079;  United  Lines  Tel. 
Co.  V.  Stevens,  67  Md.  156,  8  A  908; 
Downes  v.'  Friel,  57  Md.  531;  Patter- 
son V.  Preston,  51  Md.  190;  Gechter  v. 
Gechter,  51  Md.  187;  PfeafE  v.  Jones, 
50  Md.  263;  Bank  v.  Eccleston,  48  Md. 
145,  155;  Herbert  v.  Eowles  30  Md. 
271. 

[b]  The  matter  must  not  only  be  new 
but  must  be  such  as  the  party  by  the 
use  of  reasonable  diligence,  could  not 
have  known.  Richards  ■;;.  Shaw,  77  N. 
J.  Eq.  399,  77  A  618. 
[cj  Time  of  filing. — A  bill  of  review 
cannot  be  filed  after  three  years  except 
for  new  evidence  discovered  after  the 
decree.  Cumberland  Lumber  Co.  v. 
Mfg.  Co.,  84  N:  J.  Eq.  657,  94  A  647. 

[d]  Dismissal  of  the  bill  will  not  be 
granted  after  decree,  even  with  the  con- 
sent of  the  parties.  Smith  v.  Smith, 
84  N.  J.  Eq.  13,  92  A  791. 

499-94  Corbly  v.  Gorbly,  280  lU.  278, 
117  NE  393. 

[a]  The  decree  becomes  conclusire 
where  no  appeal  is  taken  therefrom 
within  the  time  limited  by  law.  Cum- 
berland Lumb.  Co.  V.  Lumb.  &  Mfg. 
Co.,  84  N.  J.  Eq.  557,  94  A  647. 
499-95  Fleming  v.  Noble,  250  Fed. 
733,  163   CCA  65. 

499-96  [a]  Correction  of  record 
pending  appeal. — The  court  of  chancery 
has  the  power  pending  appeal  to  cor- 
rect clerical  errors,  errors  of  form  or 
mistakes  in  the  drafting  of  decrees. 
Bull  V.  Power  Co.,  84  N.  J.  Eq.  209, 
93  A  86.      , 

[b]  ITo  amendment  of  the  decree  can 
be  made  by  the  supreme  court.  Sweeney 
V.  Brow  (E.  L),  90  A  1073. 

[e]  The  lower  court's  jurisdiction  may 
be  questioned  for  the  first  time  by  mo- 
tion in  the  appellate  court.  Deerfield 
Lumber  Co.  v.  Lyman,  89  Vt.'  201,  94 
A  837;  Kelley  «.  Moretown,  71  Vt.  340, 
45  A  224;  Coleman  v.  Aldrich,  61  Vt. 
340,  17  A  848. 

500-1     [a]    May  remand. — Bushing  v. 
Horner,  135  Ark.  201,  204  SW  1145. 
509     [a]     Under  rule  62,  special  mas- 
ter cannot  grant  an  injunction.     In  re 
Gordon,  250  Fed.  798. 


EBBOBS,  ASSIGKMIINT  OF 
520-7     Kinnon   f.    R.    Co.,    187    Ala. 
480,  65  S  397;   Colorado  &  8.  By.  Co. 
V.  Jenkins,   25   Colo.   App.   348,  138  P 
437;    Salene   v.   Isherwood,  74  Or.  35, 
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144  P  1175;  Bedseeker  v.  Wade,  69  Or. 
153,  134  P  5,  138  P  485;  Ede  v.  Ward, 
32  S.  D.  351,  143  NW  269. 
520-8  M 'Bride  «.  Neal,  214  Ped.  966, 
131  CCA  262;  Kinnon  v.  E.  Co.,  187 
Ala.  480,  65  S  397;  Colorado  &  S.  By. 
Co.  17.  Jenkins,  25  Colo.  App.  348,  138 
P  437;  Berry  v.  Turner,  279  111.  338, 
116  NE  633;  Cass  v.  Duncan,  260  111. 
228,  103  NE  280;  Southern  By.  Co.  v. 
Bretz,  181  Ind.  504,  104  NE  19;  Turner 
V.  First  Nat.  Bank,  40  Okl.  498,  139 
P  703;  Salene  v.  Isherwood,  74  Or.  35, 
144  P  1175;  Malin  v.  James,  244  Pa. 
336,  90  A  714. 

521-9  Grafton  v.  Gentry  Bros.,  240 
Fed.  646,  153  CCA  444;  Darrow  v.  Dar- 
row  (Ala.),  78  8  383;  Broun,  Jr.  Tim- 
ber Co.  V.  Coleman,  190  Ala.  315,  67 
S  243;  Smitherman  v.  S.  (Ala.  App.), 
78  8  417;  Hellner  v.  Montgomery  (Ala. 
App.),  77  S  978;  Spalding  Mfg.  Co.  v. 
Larren  (Ala.  App.),  77  8  971;  Hays  v. 
Walker  (Ala.  App.),  77  S  930;  Batson 
V.  Keller  (Ala.  App.),  77  8  922;  P. 
V.  Pedone,  35  Cal.  App.  452,  170  P 
170;  Burns  v.  Pub.  Co.,  89  Conn.  549, 
94  A  917;  Coast  Central  Mill.  Co.  v. 
Lumb.  Co.,  88  Conn.  109,  89  A  898; 
Seaboard  A.  Line  E.  Co.  v.  Hess  (Fla.), 
74  S  500;  Whitfield  v.  S.,  22  Ga.  App. 
240,  95  SB  738;  "Waggoner  v.  Saether, 
267  111.  32,  107  NE  859;  Jewell  v. 
Cecil,  177  Ky.  822,  198  SW  199;  Beese 
V.  Dyer,  199  Mich.  204,  165  iVW  714; 
Coombs  V.  Lumb.  Co.  (Mo.),  197  SW 
342;  8.  V.  Venzio,  84  N.  J.  L.  418,  87 
A  126;  Trujillo  v.  Tucker,  24  N.  M. 
339,  171  P  788;  In  re  Murray,  19  N.  M. 
53,  140  P  1042;  Wallace  v.  Trustees, 
256  Pa.  12,  100  A  496;  Trustees  of 
High  School  V.  MeCann,  246  Pa.  28, 
91  A  1051;  Lesley  v.  Ewing,  244  Pa. 
480,  90  A  797;  Malin  v.  James,  244 
Pa.  336,  90  A  714;  Virginia,  etc.  E.  Co. 
V.  Sutherland,  138  Tenn.  266,  197  SW 
863,  LEA1918B,  77;  Speer  v.  S.,  75  Tex. 
Cr.  348,  171  SW  201;  Hassell  v.  Bose 
(Tex.  Civ.),  199  SW  845;  Biggs  v.  Bale- 
man  (Tex.  Civ.),  198  SW  813;  Carter- 
Mullaly  Trans.  Co.  v.  Bobertson  (Tex. 
Civ.),  198  SW  791;  Matheson  v.  Live 
Stock  Co.  (Tex.  Cliv.),  198  SW  641; 
Jones  V.  Holmes  (Tex.  Civ.),  195  SW 
306;  Freeman  v.  Bennett  (Tex.  Civ.), 
195  SW  238;  Colgrove  v.  Bank  (Tex. 
Civ.)  192  SW  580;  Kansas  City,  etc. 
By.  Co.  V.  Weaver  (Tex.  Civ.),  191  SW 
591;  Fleck  v.  By.  Co.  (Tex.  Civ.),  191 
SW  386;  Witober  v.  Adama  (Tex.  Civ.), 


191  SW  399;  Dunn  v.  Epperson  (Tex. 
Civ.),  175  SW  837;  Pollard  v.  Allen 
&  Sims  (Tex.  Civ.),  171  8W  302;  Mur- 
phy V.  Murphy  (Tex.  Civ.),  171  SW 
263;  Eoberts  u.  Danforth  (Vt.),  102  A 
335.  See  also  2  Standard  Peoo.  238- 
273. 

[a]  "Plain  error"  will  be  considered 
under  rule  11,  United  States  Circuit 
Court  of  Appeals,  although  not  as- 
signed. Pennsylvania  Co.  v.  Sheeley, 
137  CCA  471,  221  Fed.  901. 
523-10  Florida  East  Coast  By.  Co. 
V.  Knowles,  68  Fla.  400,  67  8  122; 
Land  T.  &  T.  Co.  v.  Shoemaker,  257  Pa. 
213,  101  A  336;  Sharp  v.  Morgan  (Tex. 
Civ.),  192  SW  599. 

524-11  8.  V.  Jump  (Mo.  App.),  198 
SW  429;  S.  v.  Jones  (Mo.  App.),  198 
SW  421. 

525-14  P.  V.  Pedone,  35  Cal.  App. 
452,  170  P  170;  Bice  v.  P.,  55  Colo. 
506,  136  P  74  (errors  not  assigned  will 
not  be  reviewed  where  state  objects); 
Culp  V.  8.,  21  Ga.  App.  786,  95  SE  268; 
S.  V.  Swiller  (N.  J.  Eq.),  102  A  153. 
526-16  Grafton  v.  Gentry  Bros.,  240 
Fed.  646,  153  CCA  444;  Ellis  v.  Eiley, 

18  Ga.  App.  778,  90  SE  724;  Smith  v. 
E.  Co.  (Ind.  App.),  115  NE  603;  Coley 
V.  Horkan,  147  Ga.  148,  93  BE  81; 
Cooper  V.  Eicketson,  146  Ga.  471,  91 
SE  543;   Southern  E.   Co.  v.  Williams, 

19  Ga.  App.  544,  91  SE  1001;  Bell  v. 
Evans,  19  Ga.  App.  469,  91  SE  787; 
Van  Arsdale  &  O.  B.  Co.  v.  Hart  (Okl.), 
162  P  461;  King  v.  E.  Co.,  84  Or.  429, 
165  P  349. 

526-18  Springer  v.  Fuller,  196  Mich. 
628,  162  NW  973. 

526-19  Smith  Bros.  Grain  Co.  v.  Jen- 
son  (Tex.  Civ.),  174  SW  981;  Milner 
V.  Sims  (Tex.  Civ.),  171  SW  784. 
527-21  Jones  v.  Pettingill,  245  Fed. 
269,  157  CCA  461;  Toledo  Newsp.  Co. 
V.  V.  S.,  237  Fed.  986,  150  CCA  636; 
Morris  v.  Eaymond,  132  Ark.  449,  201 
SW  116;  Nation  v.  Green  (Ind.  App.), 
114  NE  895;  Talbot  v.  Mack,  41  Nev. 
245,  169  P  25;  Begister  v.  Power  Co., 
165  N.  C.  234,  81  SB  326;  Schmitt  v. 
PhUadelphia,  248  Pa.  124,  93  A  879; 
Be  Bean's  Eoad,  35  Pa.  280;  Holt  v. 
Guerguin,  106  Tex.  185,  163  SW  10,  50 
LBA  1136;  Beeves  v.  Avina  (Tex.  Civ.), 
201  SW  729;  Brown  v.  Greenspun  (Tex. 
Civ.),  200  SW  174;  Hendriek  v.  Lumb. 
Co.  (Tex.  Civ.),  200  SW  171;  Arno  Co- 
op. Irr.  Co.  V.  Pugh  (Tex.  Civ.),  177 
SW  991;  Consbl.,  etc.  S  &  Bel  Co.  v. 
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Schulte  (Tex.  Civ.),  176  SW  94;  Steph- 
envUle,  N.  &  S.  T.  By.  Co.  v.  Wheat 
(Tex.  Civ.),  173  SW  974;  Houston  Oil 
Co.  V.  Drumwright  (Tex.  Civ.),  162  SW 
1011. 

[a]  Assigmuent  necessary  in  Okla- 
homa,.— Where  error  is  apparent  on  the 
face  of  the  record,  no  exception  is 
necessary  in  the  trial  court  to  enable 
this  court  to  review  the  error  on  pe- 
tition in  error  and  transcript,  but  this 
rule  does  not  do  away  with  the  neces- 
sity of  a  proper  assignment  of  such  er- 
ror in  the  petition  in  error.  Qourley 
V.  Williams,  46  Okl.  629,  149  P  229. 

[b]  Giving  of  a  peremptory  Instruc- 
tion is  not  such  a  fundamental  error  or 
error  apparent  of  record  as  requires 
consideration  when  not  assigned  and 
presented.  Needham  v.  Cooney  (Tex. 
Civ.),  173  SW  979. 

529-22  M 'Bride  v,  Neal,  214  Fed. 
966,  131  CCA  262;  Chenoweth  v.  Budge, 
16  Ariz.  422,  145  P  406;  Gunn  v.  S. 
(Fla.),  83  S  511;  Tennessee  Cent.  E. 
Co.  1).  Morgan,  132  Tenn.  1,  175  SW 
1148;  Holt  V.  Guerguin,  106  Tex.  185, 
163  SW  10,  50  LEA  1136;  Harlington 
L.  &  W.  Co..  V.  Co.  (Tex.  Civ.  App.), 
209  SW  145;  McCoy  v.  Co.  (Tex.  Civ.), 
207  SW  332;  Palm  v.  Nunn  (Tex.  Civ.), 
203  SW  1124;  Harlan  v.  Co.  (Tex. 
Civ.),  203  SW  412;  Grayson  County  v. 
Harrell  (Tex.  Civ.),  202  SW  160;  Wer- 
ner V.  Needham  (Tex.  Civ.),  201  SW 
213;  Pearlstone  v.  Tel.  Co.  (Tex.  Civ.), 
199  SW  860;  Hassell  v.  Eose  (Tex. 
Civ.),  199  SW  845;  Eiggs  v.  Baleman 
(Tex.  Civ.),  198  SW  813;  Matheson  v. 
Live  Stock  Co.  (Tex.  Civ.),  198  SW 
641;  Phillips  v.  Faircloth  (Tex.  Civ.), 
189  SW  747;  Woodley  v.  Pike  (Tex. 
Civ.),  189  SW  746;  Holloman  v.  Black 
(Tex.  Civ.),  188  SW  973;  MePhaul  v. 
Byrd  (Tex.  Civ.),  174  SW  644;  Steph- 
enville,  N.  &  S.  T.  Ey.  Co.  v.  Wheat 
(Tex.  Civ.),  173  SW  974;  Western  Gro- 
cery Co.  V.  Jata  &  Co.  (Tex.  Civ.), 
173  SW  618;  Terrell  v.  Proctor  (Tex. 
Civ.),  172  SW  996;  Owens  v.  Petro- 
leum Co.  (Tex.  Civ.),  169  SW  192; 
Preidenbloom  v.  McAfee  (Tex.  Civ.), 
167  SW  28;  Cisco  Oil  Mill  v.  Van  Geem 
(Tex.  Civ.),  166  SW  439;  Chicago,  E. 
L  &  Q.  Ey.  Co.  V.  Howell  (Tex.  Civ.), 
166  SW  81;  Euth  v.  Cobe  (Tex.  Civ.), 
165  SW  530;  Handy  «.  Eoberts  (Tex. 
Civ.),  165  SW  37;  Houston  OU  Co.  v. 
Drumwright  (Tex,  Civ.),  162  SW  1011. 


530-23  Swiss  Bankverein  -i;.  Zim- 
mermann,  240  Fed.  87,  153  CCA  123; 
Hendrick  v.  Lumb.  Co.  (Tex.  Civ.),  200 
SW  171;  Fariss  v.  Trust  Co.  (Tex. 
Civ.),  194  SW  1169;  Houston,  etc.  E. 
Co.  V.  Eoberts  (Tex.  Civ.),  194  SW 
218;  Stephenville,  N.  &  S.  T.  Ey.  Co. 
V.  Wheat  (Tex.  Civ.),  173  SW  974, 
quot.  from  Hough  v.  Fink  (Tex.  Civ.), 
141  SW  147. 

[a]  The  term  "error  in  law  apparent 
on  face  of  the  record"  seems  to  be 
synonymous  with  "fundamental  er- 
ror." Searcy  v.  Grant,  90  Tex.  97,  37 
SW  320;  Consolidated,  etc.  S  &  Eef. 
Co.  V.  Schulte  (Tex.  Civ.),  176  SW 
94. 

531-28  Wilson  v.  Henderson  (Ala.), 
75  S  935. 

531-30  Morton  v.  Clark,  10  Ala. 
App.  439,  65  S  408;  Merritt  v.  Dick, 
169  N.  C.  2,  85  SE  2;  Haddock  v. 
Stocks,  167  N.  C.  70,  83  SE  9;  South- 
ern Spruce  Co.  v.  Hunnicutt,  166  N.  C. 
202,  81  SE  1079;  Morris  v.  Bradley, 
26  N.  D.  362,  144  NW  711;  Wood  v. 
Green,  131  Tenn.  583,  175  SW  1139; 
Cleveland  &  Sons  d.  First  State  Bank 
(Tex.  Civ.),  176  SW  663;  Green  v. 
Hoppe  (Tex.  Civ.),  175  SW  1117;  An- 
thony V.  Hardin  (Tex.  Civ.),  175  SW 
857;  Taylor  v.  Butler  (Tex.  Civ.),  168 
SW  1004;  Clarke  v.  Prank  Co.  (Tex. 
Civ.),  168  SW  492;  Eowe  v.  Crutch- 
field  (Tex.  Civ.),  168  SW  444;  Supreme 
Lodge  K.  P.  V.  Mims  (Tex.  Civ.),  167 
SW  835;  Burrow  v.  Brown  (Tex.  Civ.), 
167  SW  254;  Dees  v.  Thompson  (Tex. 
Civ.),  166  SW  56;  Texas-Mexican  Ey. 
Co.  V.  Eeed  (Tex  Civ.),  165  SW  4; 
Ferguson  v.  Fain  (Tex.  Civ.),  164  SW 
1040;  Glover  v.  Ey.  Co.  (Tex.  Civ.), 
163  SW  1063;  Bond  v.  Hancock  '(Tex. 
Civ.),  163  SW  660;  St.  Louis  &  S.  P. 
E.  Co.  17.  Pinley  (Tex.  Civ.),  163  SW 
104;  Eandals  V.  Bank  (Tex.  Civ.),  162 
SW  1190. 

[a]  Defective  assignments  considered 
in  discretion  of  court  to  prevent  mis- 
carriage of  justice.  Davis  v.  Co.  (Tex. 
Civ.),  162  SW  913. 

[b]  Assignments  of  error,  not  verified 
by  the  trial  judge,  cannot  be  consid- 
ered. Whitley  v.  8.,  14  Ga.  App.  577, 
81  SB  797;  Vernon  v.  S.,  13  Ga.  App. 
274,  79  SE  85;  Cummings  v.  Arnold, 
13  Ga.  App.  246,  78  SB  1102. 
531-31  Wootan  v.  Eoten,  19  Ariz. 
235, 168  P  640;  Caldwell  v.  Bank  (Pla.), 
75  S  848;   Laurens  C.  Co.  v.  Banking 
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Co.,  20  Ga.  App.  348,  93  SE  43;  Easton 
V.  Quackenbush,  86  Or.  374,  168  P  631  j 
Texas,  etc.  By.  Co.  v.  Schelb  (Tex. 
Civ.),  196  SW  881;  Davidson  v.  Jones 
(Tex.  Civ.),  196  SW  571. 

[a]  By  statute  in  Arizona  an  assign- 
ment which  is  insufScient  will  neverthe- 
less be  considered  if  appellee  fail  to 
make  objections  to  it  within  ten  days 
after  service  of  appellant's  brief  upon 
him.  Civ.  Code,  1913,  §1262;  Brought 
V.  Minor,  17  Ariz.  28,  148  P  294. 

[b]  Reference  to  record.  —  "Assign- 
ments of  error  constitute  an  essential 
part  of  the  pleadings  before  us,  and  as 
such  must  be  so  complete  in  themselves 
as  not  to*  require  reference  to  other 
parts  of  the  record  presented  for  our 
consideration."  Burkhard  v.  Water 
Co.,  243  Pa.  369,  90  A  157. 
531-32  Farmers'  Protective  F.  Ins. 
Co.  «.  Portrum,  145  Ga.  825,  90  SE 
49. 

531-33  Cooper  v.  Ricketson,  146  Ga. 
471,  91  SE  543;  Richmond  H.  Mills 
V.  Hayes,  146  Ga.  240,  91  SE  54;  Weller 
V.  Land  Co.,  195  Mich.  624,  161  NW 
894;  Van  Arsdale  &  O.  B.  Co./k.  Hart 
(Okl.),  162  P  461;  First  Nat.  B.  «. 
Fuller  (Tex.  Civ.),  191  SW  830;  Pan- 
handle, etc.  By.  Co.  v.  Morrison  (Tex. 
Civ.),  191  SW  138;  Sweet  v.  Salt  Lake 
City,  43  Utah  306,  134  P  1167. 
532-35  Keenan  v.  Chastain  (Okl.), 
164  P  1145. 

532-37  Smith  v.  R.  Co.  (Ind.  App.), 
117  NE  534. 

532-42  S.  V.  Lane,  182  Ind.  249,  105 
NE  147;  Braden  v.  Leibenguth,  126 
Ind.  336,  25  NE  899. 
533-43  [a]  Corporate  names. 
More  latitude  as  to  the  name  in  suing 
or  being  sued  is  indulged  as  to  corpor- 
ations than  individuals.  Simons  V. 
Assn.,  180  Ind.  335,  103  NE  2. 
[b]  Positions  of  parties. — Failure  to 
properly  designate  in  the  caption  the 
position  of  the  parties  will  not  render 
the  assignment  insufficient  where  such 
position  is  clearly  designated  in  the 
body  of  the  assignment.  Modern 
Brotherhood  v.  Matkovitch,  56  Ind. 
App.  8,  104  NE  795. 
533-44  Jenkins  v.  Steele,  55  Ind. 
App.  11,  102  NE  139,  103  NE  365, 
assignment  describing  person  as  Lee 
Jenkins  not  sufllcient  where  record 
showed  his  name  as  Le  Roy  Jenkins. 
534-45  S.  V.  Lane;  182  Ind.  249,  105 
NE    147;    Simons   v.    Kosciusko    Bldg., 


L.  &  S.  Assn.,  180  Ind.  335,  103  NE 
2;  Live  Stock  Ins.  Assn.  v.  Edgar,  56 
Ind.  App.  489,  105  NE  641;  Jenkins 
V.  Steele,  55  Ind.  App.  11,  102  NE 
139,  103  NE  365. 

534-48  Snyder  v.  S.,  124  Ind.  335,  24 
NE  891;  Jenkins  v.  Steele,  55  Ind. 
App.  11,  102  NE  139,  103  NB  365. 
534-50  Klotz  V.  Schellenberger,  180 
Ind.  287,  102  NE  134. 
534-55  Boes  v.  R.  Co.,  59  Ind.  App. 
271,  108  NE  174,  109  NE  411,  type- 
written signature  sufficient, 
[a]  Omission  to  sign  assignment  may 
be  treated  as  waiTed  where  appellee 
raised  no  objection  thereto.  Ex  parte 
Shoaf,  186  Ala.  394,  64  S  615;  Hagin 
V.  Shoaf,  9  Ala.  App.  300,  63  S  764. 
535-58  [a]  Parties  to  assignment 
of  errors. — "The  assignment  of  errors 
must  be  made  by  the  identical  party  or 
parties  against  whom  the  alleged  er- 
roneous judgment  was  rendered  and 
against  the  party  or  parties  in  whose 
favor  such  judgment  was  rendered." 
Jenkins  v.  Steele,  55  Ind.  App.  11,  102 
NE  139,  103  NE  365. 
535-59  Larkin  v.  Haralson,  189  Ala. 
147,  66  S  459;  Jewell  v.  Cecil,  177  Ky. 
822,  198  SW  199;  Com.  v.  Pfromm,  255 
Pa.  485,  100  A  276. 

536-62     Campbell  -  Smith  -  Ritchie  Co. 
V.  Senders  (Ind.  App.),  115  NE  354. 
536-63     Nation  «.  Green  (Ind.  App.), 
114  NE  895. 

537-67  Kreuzer  v.  V.  S.  (CCA),  254 
Fed.  34. 

[a]  Bell  V.  Bearman,  37  Okl.  645,  133 
P  188,  the  fact  that  the  appellees  lose 
their  technical  right  to  have  the  appeal 
dismissed  is  not  sufficient  reason  to 
deny  the  amendment  where  no  new 
question  is  presented  and  appellees  not 
injured  thereby. 

537-69  Book  v.  Strauss  Bros.  Co.,  58 
Ind.  App.  82,  107  NE  692;  Smith  v. 
Hiben,  59  Ind.  App.  438,  107  NE  40. 
[a]  "Inadvertence  and  mistake  of 
counsel  when  they  wrote  the  assign- 
ment" is  not  such  a  sufficient  excuse 
as  would  justify  the  court  in  permit- 
ting an  amendment  after  the  time  for 
appeal  has  expired.  Whether  justifiable 
excuse  if  seasonably  made,  question- 
able. Steel  V.  Toder,  58  Ind.  App.  633, 
108  NE  783. 

539-78  Fitter  v.  V.  S.  (CCA),  258 
Fed.  567;  Broatch  v.  Boysen,  236  Fed. 
516,  149  CCA  568;  Wootan  v.  Roten, 
19  Ariz.  235,  168  P  640;  Knight  v.  S., 
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148  Ga.  40,  95  SE  679;  Smith  v.  R.  Co. 
(Ind.  App.),  117  NE  534;  Johnson  v. 
Citizens  State  Bank,  57  Ind.  App.  348, 
107  NE  35;  Boeck  -v.  Modern  Wood- 
men, 162  la.  159,  143  NW  999;  Web- 
ber V.  Billings,  184  Mich.  119,  150  NW 
332;  Walker  v.  Modern  Woodmen,  190 
Mo.  App.  355,  177  SW  331;  Hopkins 
V.  Tate,  255  Pa.  56,  99  A  210;  Young 
V.  Zion  Congregation,  254  Pa.  442,  98 
A  97,5;  Simpson  v.  Cox,  95  S.  C.  382, 
79  SE  102;  S.  v.  Morse,  35  S.  D.  18, 
150  NW  293;  Hawks  v.  Longbotham 
(Tex.  Civ.),  188  SW  734;  Friedman  v. 
Oil  Co.  (Tex.  Civ.),  177  SW  573;  Gulf, 
ate.  E.  Co.  v.  Higginbotham  (Tex.  Civ.), 

173  SW  482;  Memphis  Cotton  Oil  Co. 
V.  Tolbert  (Tex.  Civ.),  171  SW  309; 
Ruth  V.  Cobe  (Tex.  Civ.),  165  SW  530. 
[a]    Defect  may  be  waived,  etc.  Board 

*    of  Water  Comrs.  v.  Bobbins,  82  Conn. 
623,  74  A  938. 

543-79  Kinnon  v.  R.  Co.,  187  Ala. 
480,  65  S  397;  Smith  v.  Hausdorf,  92 
Conn.  579,  103  A  939;  Knight  v.  S.,  148 
Ga.  40,  95  SE  679;  S.  v.  Stevens,  63 
Ind.  App.  561,  114  NE  873;  Eckart 
V.  Traction  Co.,  59  Ind.  App.  217,  109 
NE  224;  Mesker  v.  Bishop,  56  Ind. 
App.  455,  103  NE  492;  Collin  v.  Kit- 
telberger,  193  Mich.  133,  159  NW  482; 
Carter  v.  Eeaves,  167  N.  C.  131,  83  SE 
248;  Texas  &  P.  R.  Co.  v.  Hall  (Tex. 
Civ.),  173  SW  548;  Gulf,  etc'  R.  Co. 
V.  Higginbotham  (Tex.  Civ.),  173  SW 
482. 

544-80  Childs  v.  Williams,  212  Fed. 
151,  129  CCA  9. 

[a]  Reasons  for  judgment.  —  Errors 
cannot  be  assigned  on  the  reasons  for 
the  judgment  of  the  court.  Chicago  v. 
Farwell,  260  III.  565,  103  NE  606. 
544-81  Odum  v.  Rutledge,  16  Ga. 
App.  350,  85  SB  361;  Moyn  v.  Rose, 
245  Pa.  601,  92  A  39;  Trinity  County 
Lumb.  Co.  V.  Conner  (Tex.  Civ.),  176 
SW  911;  Coker  v.  Cooper's  Est.  (Tex. 
Civ.),  176  SW  145;  Anthony  v.  Hardin, 
(Tex.  Civ.),  175  SW  857;  Walker  v. 
Wilmore  (Tex.  Civ.),  174  SW  921; 
Woodard  v.  Eskridge  (Tex.  Civ.),  174 
SW    868;    Jones    v.    Nix    (Tex.    Civ.), 

174  SW  685;  Killman  v.  Young  (Tex. 
Civ.),  171  SW  1065;  Burrow  v.  Brown 
(Tex.  Civ.),  167  SW  254;  Glover  v. 
By.  Co.  (Tex.  Civ.),  163  SW  1063; 
Rushing  v.  Nat.  Bank  (Tex.  Civ.),  162 
SW  460;  Atchison,  T.  &  8.  F.  By.  Co. 
».  Bryant  (Tex.  Civ.),  162  SW  400. 


545-82  Smith  v.  Hausdorf,  92  Conn. 
579,  103  A  939;  S.  v.  Allen  (S.  C), 
96  SE  401;  Houston  Pack.  Co.  v.  Dunn 
(Tei.  Civ.),  176  SW  634. 
546-83  Morton  v.  Clark,  10  Ala. 
App.  439,  66  S  408. 

546-84  Smith  v.  Hausdorf,  92  Conn. 
579,  103  A  939;  Avery  v.  Ginsburg,  92 
Conn.  208,  102  A  589;  Wood  v.  Wood, 
147  Ga.  808,  95  SE  677;  Aetna  Build- 
ing &  Loan  Assn.  v.  Smith  (Okl.),  169 
P  1091;  Johnson  v.  Johnson,  43  Okl. 
582,  143  P  670;  Jones  v.  Lee,  43  Okl. 
257,  142  P  996;  Turner  v.  Bank,  40 
Okl.  498,  139  P  703;  Hayden  v.  As- 
toria, 84  Or.  205,  164  P  729;  S.  V.  Von 
Klein,  71  Or.  159,  142  P  549  (that  court 
erred  in  sustaining  the  objections  of 
the  state  to  questions  asked  one  wit- 
ness concerning  "J —  L — ");  Western 
Union  T.  Co.  v.  Golden  (Tex.  Civ.), 
201  SW  1080;  Richardson  v.  Houston 
Oil  Co.  (Tex.  Civ.),  176  SW  628;  Keitt 
V.  Gresham  (Tex.  Civ.),  174  SW  884; 
Jones  V.  Nix  (Tex.  Civ.),  174  SW  685. 
549-85  iSandstrom  v.  R.  Co.,  198 
Mich.  99,  164  NW  472;  Coombs"  v. 
Lumber  Co.  (Mo.),  197  SW  342. 
549-86  Case  Machine  Co.  v.  Rachal 
(Tex.  Civ.),  194  SW  418. 
549-88  Fitter  v.  V.  S.  (CCA),  258 
Fed.  567;  Landers  v.  Joerger,  15  Ariz. 
480,  140  P  209;  Nolan  v.  Mansfield, 
91  Conn.  642,  100  A  438;  Golightly  v. 
B.  Co.,  148  Ga.  20,  95  SE  683;  Web- 
ber V.  Billings,  184  Mich.  119,  150  NW 
332;  Nelson  v.  Extract  Co.,  184  HieE. 
108,  150  NW  317;  Gold  v.  Ry.,  169 
Mich.  178,  134  NW  1118;  Canerdy  v. 
R.  Co.,  156  Mich.  211,  120  NW  582; 
National  Surety  Co.  v.  Bank  (Okl.), 
169  P  1091;  Santiago  v.  Felix,  24  Phil. 
Isl.  378;  Santiago  v.  Somonte,  20  P.  E. 
305;  Missouri,  K.  &  T.  By  Co.  v.  Pat-- 
terson  (Tex.  Civ.),  204  SW  1026;  Pan- 
handle, etc.  R.  Co.  V.  Morrison  (Tex. 
Civ.),  191  SW  138;  Anderson  &  Day 
V.  Darsey  (Tex.  Civ.),  171  SW  1089. 
[a]  Grouping  of  assignments  is  prop- 
er where  they  relate  to  the  same  ques- 
tion and  may  be  considered  together. 
Memphis  Cotton  Oil  Co.  v.  Tolbert 
(Tex.  Civ.),  171  SW  309. 
550-89  Avery  v.  Ginsburg,  92  Conn. 
208,  102  A  589;  Haley  v.  Bk.,  147  Ga. 
555,  94  SE  1013;  Collin  v.  Kittelberger, 
193  Mich.  133,  159  NW  482;  Cavanaugh 
V.  Dyer  (Mo.  App.),  215  SW  481;  Car- 
ter V.  Eeaves,  167  N.  C.  131,  83  SE 
248;  Haddock  v.  Stocks,  167  N.  C.  70, 
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83  SE  9;  Longest  v.  Langford  (Okl.), 
169  P  493;  Montalini  v.  Penn  Co.,  256 
Pa.  249,  100  A  806;  Hopkins  v.  Tate, 
255  Pa.  56,  99  A  210:  Friedman  v.  Co. 
(Tex.  Civ.),  177  SW  573;  Walker  v. 
Wilmore  (Tex.  Civ.),  174  SW  921; 
Babcock  v.  Glover  (Tex.  Civ.),  174  SW 
710. 

551-91  S.  V.  Samaha  (N.  J.),  108  A 
254;  First  Nat.  B.  v.  Fuller  (Tex. 
Civ.),  191  SW  830;  Sutherland  v.  Wam- 
pler,  119  Va.  800,  89  SB  875.  But  see 
Missouri,  K.  &  T.  By.  Co.  v.  Patterson 
(Tex.  Civ.),  204  SW  1026;  Alamo  Trust 
Co.  V.  Cunningham  (Tex.  Civ.),  203  SW 
413. 

552-92  Landers  v.  Joerger,  15  Ariz. 
480,  140  P  209;  Mauldin  v.  Gainey, 
15  Ga.  App.  353,  83  SE  276;  S.  v.  New, 
280  111.  393,  117  NE  597;  Powder 
Valley  State  Bank  v.  Hudelson,  74  Or. 
191,  144  P  494;  Brown  v.  Hughes,  244 
Pa.  397,  90  A  651;  Eoylanee  Co.  v. 
Descalzi,  243  Pa.  180,  90  A  55;  Strang 
V.  Coal  Co.,  241  Pa.  560,  88  A  796; 
Texas  &  P.  R.  Co.  v.  Hall  (Tex.  Civ.), 

173  SW  548. 

[a]  Oteaexal  ruling  on  exceptions. 
"If  the  court  below  fails  to  make  a 
separate  ruling  on  each  exception,  then 
the  general  ruling  covering  all  the  ex- 
ceptions must  be  repeated  in  each  as- 
signment of  error."  Prenatt  v.  Print. 
Co.,  241  Pa.  267,  88  A  439,  and  cases 
cited. 

[b]  Form. — "The  court  erred  in  dis- 
missing the  plaintiff's  first  exception, 
the  exception  and  ruling  thereon  being 
as  follows,"  this  to  be  followed  by  an 
exact  copy  of  the  exception  and  a  pre- 
cise transcript  of  the  record  showing 
the  ruling  of  the  court,  and  in  the 
printed  book  "the  pages  must  be  stat- 
ed where  the  matter  referred  to  is  to 
be  found  in  the  paper  book  or  appen- 
dix." Prenatt  v.  Print.  Co.,  241  Pa. 
267,  88  A  439. 

[ej  Fennsylrania,  etc.  Prenatt  v. 
Print.  Co.,  241  Pa.  267,  88  A  439. 
552-93  Hicks  v.  Revels,  142  Ga.  52  i, 
83  SE  115;  Riley  v.  Trust  Co.  (Ind. 
App.),  117  NE  675;  Hopkins  v.-  Tate, 
255  Pa.  56,  99  A  210;  Panhandle,  etc. 
R.  Co.  17.  Morrison  (Tex.  Civ.),  191 
SW  138;  Oapps  v.  Johnson  (Tex.  Civ.), 

174  SW  294;  Darby  v  White  (Tex. 
Civ.),  165  SW  481. 

[a]  The  language  of  the  court  in  dis- 
missing exceptions  must  be  stated  in 


assignment  of  errors.  Coates  v.  Assn., 
245  Pa.  426,  91  A  863. 
553-94  WUsou  v.  Lewis,  11  Al».  App. 
261,  65  S  919;  Fidelity  &  C.  Co.  v.  Pal- 
mer, 91  Conn.  410,  99  A  1052;  Collin 
V.  Kittelberger,  193  Mich.  133,  159  NW 
482;  Prenatt  v.  Print.  Co.,  241  Pa.  267, 
88  A  439;  Foley  v.  Transit  Co.,  240  Pa. 
169,  87  A  289;  Matheson  v.  Live  Stock 
Co.  (Tex.  Civ.),  198  SW  641. 
553-95  American  R.  Valve  Co.  v. 
Bowman  (Ind.  App.),  117  NE  688; 
Panhandle,  etc.  R.  Co.  v.  Morrison 
(Tex.  Civ.),  191  SW  138. 
553-96  Alexander  v.  Wellington,  44 
Colo.  388,  98  P  631;  Hanna  v.  Barker, 
6  Colo.  303;  Colorado  ft  6.  E.  Co,  v. 
Jenkins,  25  Colo.  App.  348,  138  P  437; 
Dominion  Trust  Co.  v.  Ridall,  249  Pa. 
122,  94  A  464;  Fedorawicz  v.  Ilium. 
Co.,  246  Pa.  141,  92  A  124;  Moyn  v. 
Rose,  245  Pa.  601,  92  A  39;  Borough 
of  Sunbury  v.  Ry.  Co.,  241  Pa.  357,  88 
A  543;  Honour  v.  Pub.  Utilities  Co. 
(S.  C),  96  SE  260;  Simpson  v.  Cox, 
95  S.  C.  382,  79  SE  102;  Sanitary  Mfg. 
Co.  V.  Gamer  (Tex.  Civ.),  201  SW  1068; 
Palm  V.  Theumann  (Tex.  Civ.),  201  SW 
421;  Ara  v.  Rutland  (Tex.  Civ.),  172 
SW  993;  Pecos  &  N.  T.  Ry.  Co.  v.  Ry. 
Co.  (Tex.  Civ.),  171  SW  1103. 
[a]  Joint  assignment  of  error  not  be- 
ing well  taken  as  to  one  of  its  sub- 
jects, cannot  avail.  Hamilton  v.  Mer- 
cantile Co.  (Ala.),  78  S  401. 
554-98  @.  V.  Drainage  Dist.,  269  Mo. 
444,  190  SW  897;  Cofdn  v.  Coffin,  40 
Nev.  345,  163  P  731;  Prest-O-Lite  Co. 
V.  Ray,  220  N.  T.  522,  116  NE  350. 
[a]  ITew  points  attackii^  constitu- 
tionality of  statutes  cannot  be  consid- 
ered when  not  raised  below.  Rapier 
V.  Guedry,  136  La.  443,  67  S  322. 
555-1  Atlantic  Coast  L.  R.  Co.  v. 
Lumber  Co.,  21  Ga.  App.  209,  94  SE 
86. 

556-4  Advance  Oil  Co.  v.  Hunt  (Ind. 
App.),  116  NE  340;  Pate  v.  Gallup 
(Tex.  Civ.),  195  SW  1151;  Woods  v. 
Bell  '(Tex.  Civ.),  195  8W  902;  Ft. 
Worth  V.  Burton  (Tex.  Civ.),  193  SW 
228 

556-5  Hardy  v.  R.  Co.,  240  Pa.  454, 
87  A  781. 

[aj  Injunction  must  be  stated.  —  An 
assignment  of  error  to  an  order  dis- 
solving a  preliminary  injunction  is  not 
sufficient  where  it  does  not  set  forth 
the  injunction.  Erie  Coal  &  C,  Co.  V, 
Deal,  248  Pa.  58,  93  A  826. 
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556-7    Ft.  Worth  &  D.  0.  By.  Co.  v. 
Craig  (Tex.  Civ.),  176  SW  827. 
556-9    Slaughter    v.    Morton     (Tex. 
Civ.),  195  SW  897. 

557-11    S.  V.  Burley,  181  la.  981,  166 

NW  190. 

557-13  Keeling  v.  Harrison  Bros.  & 
Co.,  256  Fa.  S5S,  100  A  1051;  Martinez 
V.  Gutierrez's  Heirs  (Tex.  Civ.),  172 
SW  766. 

[a]  Beferences  to  record  are  not  suffi- 
cient. Friedman  v.  Oil  Co.  (Tex.  Civ.), 
177  SW  573;  Campbell  v.  Peaeoek  (Tex. 
Civ.),  176  SW  774. 

557-15  Broateh  v.  Boysen,  236  Fed. 
516,  149  CCA  568;  Lyons  v.  Armstrong, 
142  Ga.  257,  82  SE  651;  Clark  v.  S. 
(Tex.  Civ.),  189'SW  84. 
558-16  Lancaster  v.  Beese,  260  Pa. 
390,  103  A  891. 

[a]  Statements  in  assignments  must 
be  faithful  to  the  record. — Bule  31  (142 
S.  W.  xiii)  requires  that  to  each  prop- 
osition there  must  be  subjoined  a  brief 
statement  sufficient  to  explain  and  sup- 
port the  proposition  with  reference  to 
pages  of  the  record.  National  Live 
Stock  Ins.  Co.  V.  Gomillion  (Tex.  Civ.), 
174  SW  330. 

558-17  Bose  v.  Fitzgerald,  90  N.  J. 
L.  717,  101  A  202. 

558-18  Carney  v.  M.  C.  Kiser  Co. 
(Ala.),  76  S  853;  Lyon-Gray  Lumb.  Co. 
V.  Oil  Co.  (Tex.  Civ.),  194  SW  633. 
[a]  Exceptions  and  rulings  In  equity 
case  must  be  shown. — "The  assign- 
ment of  error  in  an  equity  case  must 
show  that  exceptions  were  taken  to 
the  matters  assigned  for  error,  and 
must  show  the  action  of  the  court  be- 
low upon  them."  Brown  v.  Hughes, 
244  Pa.  397,  90  A  651. 
559-19  [a]  Pennsylvania  rule,  etc. 
Markleton  Hotel  Co.  v.  By.  Co.,  242  Pa. 
569,  89  A  703;  Kane  &  B.  E.  Co.  v. 
E.  Co.,  241  Pa.  608,  88  A  793.  And 
the  pages  must  be  stated  where  the 
matter  referred  to  is  to  be  found  in 
the  paper  books  or  appendix.  Markle- 
ton Hotel  Co.  V.  By.  Co.,  242  Pa.  569, 
89  A  703. 

559-20    Oregon  A.  F.  Co.  v.  Hegele, 
84  Or.  82,  164  P  548. 
560-24    Nation  v.  Green  (Ind.  App.) 
114  NE  895;  In  re  Fulmer's  Est.,  243 
Pa.  226,  89  A  974. 

561-26a  [a]  That  the  citation  Is 
defectlre  and  does  not  authorize  a  de- 
fault judgment  is  a  fundamental  error 
which  will  be  considered  without  be- 


ing specifically  assigned.  St.  Louis,  B. 
&  M.  By.  Co.  V.  Hamilton  (Tex.  Civ.), 
163  SW  666. 

561-27    O'Neill   v.   James,    40    Okl. 

661,  140   P   HI;    Tramel  v.    Bank    & 

Trust  Co.  (Tex.  Civ.),  176  SW  65. 

562-28     Central      Foundry      Co.      v. 

Laird,  189  Ala.  584,  66  S  571. 

562-29     Chastain    v.    Hoskins     (Tex. 

Civ.),  168  SW  421. 

[a]    Grouping  errors  In  one  assignment. 

A  general  assignment  to  several  dis- 
tinct rulings  of  the  court  wUl  fail  if 

one  of  the  rulings  is  correct.     Buie  n. 

Kennedy,  164  N.  C.  290,  80  SE  445. 

562-30     Spiese  «.  Trust  Co.,  258  Pa. 

414,  102  A  119. 

563-33    Janulewycz  v.  Quagliano,  88 

Conn.  60,  89  A  897. 

564-39     St.  Louis',  B.  &  M.  By.   Co. 

V.  Hamilton  (Tex.  Civ.),  163  SW  666. 

See   Chicago   &  E.   E.   Co.  v.  Mitchell 

(Ind.  App.),  107  NE  743. 

564-40    Holler   v.  S.,   182   Ind.   268, 

106  NE  364. 

565-41    Jones  v.  Pettingill,  245  Fed. 

269,  157  CCA  461;  Martinez  v.  Jim- 
enez, 21  P.  E.  196;  Pearlstone  v.  Tel. 

Co.  (Tex.  Civ.),  199  SW  860. 

566-46    Smith  v.  E.  Co.  (Ind.  App.), 

115   NE   603. 

[a]    Eule  changed  by  statute. — ^Under 

the  provisions  of  the  statute  (Burns' 
Ann.  St.,  1914,  §348)  the  sufficiency  of 
the  complaint  can  no  longer  be  assailed 
for  the  first  time  on  appeal  by  an  as- 
signment of  error  that  it  does  not  state 
facts  sufficient  to  state  a  cause  of  ac- 
tion. Bobinson  v.  S.,  177  Ind.  263,  97 
NE  929;  Chicago  &  B.  E.  Co.  v.  Mitch- 
ell (Ind.  App.),  107  NB  743;  Combs 
V.  Combs,  56  Ind.  App.  656,  105  NB 
944;  Stiles  v.  Hasler,  56  Ind.  App.  88, 
104  NB  878. 

566-47  Laramore  v.  Blumenthal,  58 
Ind.  App.  ,597,  108  NE  602;  Illinois 
Surety  Co.  v.  S.,  55  Ind.  App.  31,  103 
NE  363. 

567-50  Chenoweth  v.  Chenoweth 
(Ind.  App.),  115  NE  758. 
567-51  [a]  Indictment  or  Informa- 
tion cannot  be  assailed  for  the  first 
time  on  appeal  by  an  assignment  of  er- 
ror that  it  does  not  state  facts  suffi- 
cient to  constitute  a  crime.  (Burns' 
Ann.  St.,  1914,  §348,  held  applicable  to 
indictments  or  information.)  Bobin- 
son V.  S.,  177  Ind.  263,  97  NE  929. 
568-54  [a]  Joint  errors  assigned  to 
more  than  one  paragraph  of  an  answer 
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will  fail  if  any  one  of  the  paragraphs 
is  good.  Irose  v.  Balla,  181  Ind.  491, 
104  NE  851, 

568-55  Sutherland  v.  Wampler,  119 
Va.  800,  89  SE  875. 
568-56  [a]  Withdrawal  of  answer. 
The  action  of  the  court  in  denying  per- 
mission to  withdraw  an  answer  must  be 
assigned  in  order  to  have  same  re- 
viewed. Bradley  v.  Onstott,  180  Ind. 
687,  103  NE  798. 

568-57  North  Birmingham  T.  &  S. 
Bank  v.  Adams,  184  Ala.  564,  63  S 
1022;  Groover  v.  Hammond  (Fla.),  75 
S  857;  Hicks  v.  Bevels,  142  Ga.  524,  83 
SE  115;  Hammond  v.  Toyne,  181  Ind. 
584,  105  NE  42;  Lamb  v.  Mining  Co., 
37  Nev.  9,  138  P  902;  O'Neil  v.  James, 
40  Okl.  661,  140  P  141;  Texas  Cent. 
E.  Co.  V.  Hoflfmai  (Tex.  Civ.),  193  SW 
1140;  Suhre  v.  Kott  (Tex.  Civ.),  193 
SW  417;  Nelson  v.  Boggs  (Tex.  Civ.), 
177  SW  1005;  Mitchell  v.  Eobinson 
(Tex.  Civ.),  162  SW  443;  Carter  v. 
Lumb.  Yard  (Tex.  Civ.),  160  SW  626. 

[a]  Court's  order  must  be  set  out. 
The  assignment  of  errors  must  set  out 
in  the  exact  language  of  the  court  the 
order  sustaining  the  demurrer.  Bidg- 
way  V.  E.  Co.,  244  Pa.  282,  90  A  662. 

[b]  Description  of  pleading. — An  as- 
signment of  error  is  sufficiently  spe- 
cific which  purpqrts  to  be  directed 
against  the  overruling  of  demurrers  to 
an  amended  complaint  although  the  de- 
murrers ^themselves  were  addressed  to 
a  complaint  not  designated  p,s  amended, 
and  the  record  shows  that  but  one  com- 
plaint had  been  filed.  Shriver  v.  Mont- 
gomery, 181  Ind.  108,  103  NE  945.  See 
also  Mesker  v.  Bishop,  56  Ind.  App.  455, 

103  NE  492. 

570-58  Anderson  v.  Bank  (Tex. 
Civ.),  191  SW  836. 

571-60  Judge  v.  Pullman  Co.,  209 
Fed.  10,  126  CCA  152;  Echols  v.  Rob- 
erts, 22  6a.  App.  388,  96  SE  7. 
572-63  National  Bkg.  &  L.  Co.  v. 
Wilson  (Ala.),  73  S  436;  Illinois  Cent. 
E.  Co.  V.  Hawkins  (Ind.  App.),  115 
NE  613;  Campbell-Smith-Eitchie  Co.  v. 
Senders  (Ind.  App.),  115  NE  354; 
Kelley   v.   Scanlon,   55   Ind.   App.   611, 

104  NE  516. 

572-65  Jones  v.  Adler,  183  Ala.  435, 
62  S  777;  Louisville  &  N.  R.  Co.  v. 
Turney,  183  Ala.  398,  62  S  885;  Barney 
Coal  Co.  V.  Davis,  9  Ala.  App.  235,  62 
S  985;  De  Funiak  Springs  v.  Perdue, 
69  Fla.  326,  68  8  234;  Cooney-Eckstein 


Co.  V.  King,  69  Fla.  246,  67  S  918; 
Daniel  v.  Siegel-Cooper  Co.,  54  Fla.  265, 
44  S  949. 

572-66  Morton  v.  Clark,  10  Ala. 
App.  439,  65  S  408. 

573-67  Darby  v.  White  (Tex.  Civ.), 
165  SW  481,  that  an  exception  to  such 
ruling  was  taken  must  also  appear, 
[a]  Plea  of  prlTllege. — ^An  alleged  er- 
ror in  overruling  appellant's  plea  of 
privilege  will  be  disregarded  where  the 
assignment  presenting  the  question  is 
not  even  a  substantial  copy  of  the 
only  paragraph  of  appellant's  niotion 
for  a  new  trial  which  refers  to  the  sub- 
ject. Eall  Grain  Co.  v.  Co.  (Tex.  Civ.), 
171  SW  1043. 

573-68  [a]  Holding  session  of 
court  In  absence  of  attorney. — An  as- 
signment of  error  is  without  merit 
which  complains  of  the  court's  action 
in  holding  a  night  session  when  appel- 
lant's leading  counsel  was  uhablte  to 
be  present,  and  which  fails  to  show 
what  if  anything  transpired  at  the 
night  session  but  does  show  that  ap 
pellant  was  represented  by  other  coun- 
sel. Kirkland  v.  Eutherford  (Tex. 
Civ.),  171  SW  1031. 
573-70  [a]  Grounds  of  challenge. 
Assignments  of  error  to  the  overruling 
of  defendant's  challenge  for  cause  to 
two  jurors  are  defective  in  that  they 
do  not  quote  the  bill  of  exceptions  or 
set  forth  the  grounds  of  challenge  in 
so  far  as  they  appear  from  the  ruling 
of  the  judge.  C.  v.  Nye,  240  Pa.  359, 
87  A  585. 

574-71  Vandeventer  v.  Bank,  241 
Fed.  584,  154  CCA  360;  Hatfield  v. 
Eiley  (Ala.),  74  S  380;  Ewton  v.  Me- 
Craeken,  9  Ala.  App.  619,  64  S  177; 
In  re  Scarry's  Est.,  15  Ariz.  246,  137 
P  868;  Dunaway  r.  Anderson,  22  Cal. 
App.  691,  136  P  309;  Doolan  v.  Heiser, 
89  Conn.  321,  94  A  354;  Thomas  v.  S., 
69  Fla.  692,  68  S  944;  Edenfield  v. 
Boyd,  143  Ga.  95,  84  SE  436;  Western 
&  A.  E.  Co.  «.  Holt,  22  Ga.  App.  187, 
95  SE  758;  Barrett  v.  Bk.,  21  Ga.  App. 
536,  94  SE  818;  Pirkl  v.  Ellenberger, 
179  la.  1122,  162  NW  791;  Chadima  v. 
Kovar,  168  la.  385,  150  NW  691; 
Eegister  v.  Power  Co.,  165  N.  C.  234, 
81  SE  326;  Eedsecker  v.  Wade,  69 
Or.  153,  134  P  5,  138  P  485;  Wood  v. 
Green,  131  Tenn.  583,  175  SW  1139; 
Loveman  Co.  ■».  Bayless,  128  Tenn.  307, 
160  SW  841;  Shaller  v.  Cattle  Co. 
(Tex.  Civ.),  189  SW  553;   McCnllough 
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».  Hurt  (Tex.  Civ.),  175  SW  781; 
Sullivan  v.  Fant  (Tex.  Civ.),  160  8W 
612. 

[a]  Court  has  power  to  waive  irregu- 
larity in  assignment  of  errors  in  fail- 
ing to  specifically  indicate  the  particu- 
lar ruling  complained  of.  Doolan  v. 
Heiser,  89  Conn.  321,  94  A  354. 
576-72  Farnsworth  v.  McPherson, 
147  Ga.  384,  94  SB  220. 
576-73  Kalloch  v.  Hoagland,  239 
Fed.  252,  152  CCA  240;  Arnold  v.  Hor- 
rigan  (CCA),  238  Fed.  39;  Walker  v. 
Lastinger,  141  Ga.  435,  81  SE  203; 
Odum  V.  Eutledge,  16  Ga.  App.  350,  86 
SE  361;  Chadima  v.  Kovar,  168  la. 
385,  150  NW  691;  Mondaiiiin  Bank  v. 
Burke,  165  la.  711,  147  NW  148;  Wil- 
son V.  Wilson,  94  Neb.  192,  142  NW 
543;  Rogers  v.  Jones,  172  N.  C.  156, 
90  SE  117;  Porter  v.  Lumb.  Co.,  164 
NO  396,  80  SB  443;  Eish worth  v. 
Moss  (Tex.  Civ.),  191  SW  843;  Mc- 
CuUough  V.  Hurt  (Tex.  Civ.),  175  SW 
781. 

•577-75  Georgia  &  F.  Ey.  v.  Newton, 
140  Ga.  463,  79  SE  142;  Ellis  v.  Ab- 
/bott,  69  Or.  234,  138  P  488;  Darby  v. 
White  (Tex.  Civ.),  165  SW  481;  Chil- 
dress V.  Eobinson  (Tex.  Civ.),  161  SW 
78;  Brown  v.  Brenner  (Tex.  Civ.), 
161  SW  14;  Atchison,  T.  &  S.  F.  Ey. 
Co.  V.  Word  (Tex.  Civ.),  159  SW  375. 
[a]  Bill  of  exceptions. — An  assign- 
ment cannot  be  considered  where  ap- 
pellant's brief  fails  to  show  that  the 
action  of  the  court  in  excluding  the 
testimony  has  been  reserved  by  bill  of 
exceptions.  First  State  Bank  &  T. 
Co.  V.  Eng.  &  Const.  Co.  (Tex.  Civ.), 
170  SW  860. 

578-76  Kalloch  v.  Hoagland,  239 
Fed.  252,  152  CCA  240;  In  re  Scarry's 
Est.,  15  Ariz.  246,  137  P  868;  Dom- 
inion Trust  Co.  V.  Eidall,  249  Pa.  122, 

94  A  464. 

578-77  Moore  v.  S.  (Ala.  App.),  79 
S  201;     Bennett  v.  Patten,  148  Ga.  66, 

95  SE  690;  Danner  v.  Johns,  147  Ga. 
667,  95  SE  233;  Byrd  v.  Olmstead,  147 
6a.  622,  95  SE  224;  Cox  v.  Moore,  142 
Ga.  487,  83  SE  115;  .'Atlanta  v.  Nel- 
son, 142  Ga.  324,  82  SB  899;  Brother- 
ton  V.  Stricklin,  140  Ga.  610,  va  Uti 
459;  '  Gullatt  v.  S.,  T4  Ga.  App.  53,  8'J 
SE  340;  Hardy  &  Co.  <,.  Jones  Bros., 
13  Ga.  App.  iO(  li)  SE  246;  Ellis  v. 
Abbott,  69  Or.  234,  138  P  488;  Grand 
Lodge  F.  &  A.  M.  f.  Dillard  (Tex. 
Civ.),  162  SW  1173  (must  appear  what 


the  documentary  evidence  would  have 
shown) ;  Fardis  v.  De  Nemours  &  Co., 
123   Va.  88,  96  SE   164. 
578-78      Palmore  v.  S.,  65  Fla.  539, 
62  S  581. 

578-79      Eubank    v.    Bostiek     (Tex. 
Civ.),  194  SW  214. 

578-80  Bandy  v.  U.  S.,  245  Fed.  98, 
157  CCA  394;  Winterton  Gum  Co.  v. 
Autosales  Gum  &  C.  Co.,  211  Fed.  612, 
128  CCA  212;  Crews  v.  Parker,  192 
Ala.  383,  68  S  287;  Brotherton  v. 
Stricklin,  140  Ga.  610,  79  SE  459; 
Georgia  &  F.  Ey.  v.  Newton,  140  Ga. 
463,  79  SE  142;  Jones  v.  Cole,  139 
Ga.  596,  77  SE  810  (evidence  referred 
to  should  be  set  out  either  literally 
or  in  substance);  Spann  ».  Edwards, 
139  Ga.  715,  77  SB  1128;  Armour  F. 
Works  V.  Dwight,  22  Ga.  App.  144,  95 
SE  746;  Masterson  v.  S.,  186  Ind.  609, 
117  NE  645;  Mondamin  Bank  v. 
Burke,  165  la.  711,  147  NW  148  (re- 
ference to  testimony  as  shown  on 
pages  50  and  51  of  abstract  is  too 
general);  Crofton  v.  E.  Co.,  177  Ky. 
831,  198  SW  229;  Brimmer  (;.  Co,, 
174  N.  C.  435,  93  SE  984;  Carter  v. 
Eeaves,  167  N.  C.  131,  83  SE  248; 
Morris  v.  Bradley,  26  N.  D.  362,  144 
NW  711;  Dominion  Trust  Co.  v.  Ei- 
dall, 249  Pa.  122,  94  A  464;  Gucken- 
heimer  Co.  v.  Kann,  243  Pa.  75,  89  A 
807;  Cannon  v.  .JVickham,  242  Pa.  16, 
89  A  21;  Turner  v.  Ey.  Co.  (Tex. 
Civ.),  177  SW  204. 
[a]  Evidence  must  be  correctly  piuot- 
ed. — Coons  V.  McKees  Rocks,  243  Pa. 
340,  90  A  141. 

581-81  Houston,  etc.  E.  Co.  v.  Rob- 
erts (Tex.  Civ.),  194  SW  218;  Eubank 
V.  Bostiek  (Tex.  Civ.),  194  SW  214; 
Mclndoo  V.  Wood  (Tex.  Civ.),  162  SW 
488,  reference  to  the  transcript  of  the 
evidence  on  pages  "16-42"  and  "101- 
144"  does  not  conform  to  the  rule. 
582-86  Morton  v.  Clark,  10  Ala. 
App.  439,  65  S  408;  General  Accident, 
etc.  lus.  Co.  V.  Shields,  9  Ala.  App.  214, 
62  S  400;  Buie  v.  Kennedy,  164  JN.  0. 
290,  8'0  SE  445;  Lee  v.  Moore  (Tex. 
Civ.;,  J62  SW  437;  Mc.Guire  v.  Bank, 
49  Utah  381,  164  P  494. 
582-87  Shaw  v.  Lumb.  Co.  (Tex. 
Civ.),  177  SW  574;  Walters  v.  Ey.  Co., 
122  Va.  149,  94  SE  182. 
|aj  Quaiincations  of  witness  shown. 
The  court  will  overrule  au  assigument 
complaining  of  the  admission  of  testi- 
mony  on  the  ground  that  the   witness. 
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was  not  qualified,  where  such  assign- 
ment fails  to  set  forth  the  preliminary 
examination  of  the  witness  respecting 
his  qualifications.  Parry  v.  B.  Co.,  247 
Pa.  169,  93  A  336;  Bollin  v.  S.,  127 
Ark.  271,  192  SW  196;  Griffin  v.  Grif- 
fin (Mo.  App.),  193  SW  614;  In  re 
Staub's  Will,  172  N.  C.  138,  90  SB  119; 
Eubank  v.  Bostick  (Tex.  Civ.),  194 
SW  214;  Clark  v.  S.  (Tex.  Civ.),  189 
SW  84. 

5S2-S9  Lombardi  v.  Kalloch,  34  Cal. 
App.  698,  168  P  698;  Adams  v.  Shew- 
make  B.  Co.,  147  Ga.  387,  94  SB  227; 
North  Eichland  D.  Dist.  v.  Karr,  280 
ni.  567,  117  NE  770;  Jewell  v.  CecU, 
177  Ky.  822,  198  SW  199;  Daniel  v. 
S.  (Tex.  Cr.),  198  SW  290;  Texas  & 
P.  By.  Co.  V.  Thorp  (Tex.  Civ.),  198 
SW  335;  Alexander  v.  Critoher,  121 
Va.  723,  94  SB  335;  Dunn  v.  Prindle, 
81  W.  Va.  123,  94  SB  28. 
582-90  Co-Operative  Eaw  Fur  Co.  v. 
Indemnity  Co.,  240  Fed.  67,  153  CCA 
103;  Ind.  T.  &  T.  Co.  v.  Vaughn  (Ind. 
App.),  117  NE  673;  First  Nat.  Bank 
V.  Woelz,  197  Mo.  App.  686,  193  SW 
614;  Blaekmon  v.  Texas  S.  Co.  (Tex. 
Civ.),  196  SW  590;  Case  Mach.  Co.  v. 
Eaehal  (Tex.  Civ.),  194  SW  418;  First 
Texas  S.  Ins.  Co.  v.  Burwick  (Tex. 
Civ.),  193  SW  165;  Maris  v.  Adams 
(Tex.  Civ.),  166  SW  475;  Staten  v. 
B.  Co.,  91  Vt.  531,  102  A  97. 
584-91  Atlantic  C.  L.  B.  Co.  v.  Hol- 
liday  (Fla.),  74  S  479;  American  Nat. 
Ins.  Co.  V.  Lee,  145  Ga.  797,  89  SB 
836;  Southern  B.  Co.  v.  Williams,  19 
Ga.  App.  544,  91  SB  1001;  Leppert  v. 
E.  Co.  (Ind.  App.),  117  NB  656;  In  re 
Warring 's  Est.,  196  Mich.  720,  163  NW 
50;  Slaughter  v.  Morton  (Tex.  Civ.), 
195  SW  897. 

584-92  Beeves  &  Co.  v.  MoGee,  33 
S.  D.  276,  145  NW  544;  Shaw  v.  Lumb. 
Co.  (Tex.  Civ.),  177  SW  574;  Maris  v. 
Adams  (Tex.  Civ.),  166  SW  475; 
Fisher  v.  S.  (Tex.  Cr.),  198  SW  291; 
Connell  v.  B.  Co.  (Utah),  168  P  337. 
585-93  Hatfield  v.  Eiley  (Ala.),  74 
S  380;  Overbay  v.  Fisher  (Ind.  App.), 
115  NB  366;  Barrett  v.  Ins.  Co.,  195 
Mich.  209,  161  NW  916;  Hiemenz  v. 
Starck  (Mo.  App.),  198  SW  447;  Clark 
V.  Briley  (Tex.  Civ.),  193  SW  419;  San 
Antonio,  etc.  By.  Co.  v.  Moerbe  (Tex. 
Civ.),  189  SW  128. 

585-94  Clark  v.  U.  S.,  245  Fad.  112, 
157  CCA  408;  S.  v.  Jump  (Mo.  App.), 
198  SW  429. 


585-95  Capip  «.  Turner,  19  Ga.  App. 
452,  91  SE  910;  K-W  Ignition  Co.  v. 
Products  Co.  (Ind.' App.),  114  NE  989; 
International,  etc..  By.  Co.  v.  Suther- 
land (Tex.  Civ.),  189  SW  575;  Pecos, 
etc.  By.  Co.  v.  Hall  (Tex.  Civ.),  189 
SW  535. 

585-97  Moody  v.  By.  Co.,  14  Ga. 
App.  258,  80  SE  911;  Carney  i;.  Min. 
Co.,  260  HI.  220,  103  NE  204;  Dog- 
gett  V.  Euppert,  178  111.  App.  230; 
Looney  v.  Co.  (Ind.  App.),  117  NB 
678;  Indianapolis  T.  &.  T.  Co.  v. 
Vaughn  (Ind.  App.),  117  NB  673;  Nel- 
son V.  Tan.  &|Bxtr.  Co.,  184  Mich.  108, 
150  NW  317.  But  9iee  Owens  v.  Pe- 
troleum Co.   (Tex.  Civ.),  169  SW  192. 

[a]  When  the  request  for  directed 
verdict  was  made  should  be  shown  in 
assignment.  Collins  v.  IT.  S.,  219  Fed. 
670,  135  OCA  342. 

[b]  Assignment  sufficiently  definite. 
(1)  An  assignment  of  error  to  the 
direction  of  a  verdict,  on  the  ground 
that  "there  was  nothing  upon  Which 
to  base  said  verdict,"  is  sufficiently 
definite.  Brown  v.  Conner,  141  Ga. 
622,  81  SE  901.  (2)  An  assignment  of 
error  that  the  court  erred  in  not 
directing  a  verdict  for  defendant  "as 
requested  by  the  defendant  at  the 
close  of  the  testimony  in  the  case"  is 
sufficiently  specific.  Nelson  v.  Tan.  & 
Bxtr.  Co.,  184  Mich.  108,  150  NW  317. 
586-98  See  Gulf,  etc.  B.  Co.  v.  Hig- 
ginbotham  (Tex.  Civ.),  173  SW  482. 
586-99  Commercial  City  Bank  v. 
Sullivan,  18  Ga.  App.  608,  90  SB  173; 
Van  Arsdale  &  O.  B.  Co.  v.  Hart 
(Okl.),  162  P  461;  Miles  v.  Harris 
(Tex.   Civ.),   194  SW   839. 

586-1  Spencer  v.  Johnson,  185  Mich. 
85,  161  NW  684;  Devich  v.  Dick,  177 
Mich.  173,  143  NW  56;  P.  v.  Milch, 
■178  App.  Div.  875,  166  NYS  173. 
586-2  Ft.  Worth  v.  Burton  (Tex. 
Civ.),  193  SW  228;  Kell  v.  Boss  (Tex. 
Civ.),  175  SW  752. 
586-3  Stewart  v.  DriscoU,  56  Colo. 
316,  139  P  18. 

587-6  Ulmer  v.  V.  S.,  219  Fed.  641, 
134  CCA  127  ("that  the  court's 
charge  to  the  jury  and  the  language 
thereof  were  prejudicial  to  the  rights 
of  the  defendant"  is  too  general); 
Stewart  Bros.  v.  Eandall  Bros.,  138  Ga. 
796,  76  SE  352;  Williams  v.  S'  13  Ga. 
App.  179,  78  SE  1012;  Hicks  v.  Moz- 
ley  &  Co.,  12  Ga.  App  661,  78  SE  133; 
Schulem   v.   Tully,   183    111.   App.    275; 
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Bahke  v.  McNulty,  55  Ind.  App.  615, 
104  NB  523;  Corrigan  v.  Foot,  126 
Minn.  531,  148  NW  98;  Magnolia 
Paper  Co.  v.  Duffy  (Tex.  Civ.),  176 
SW  89;  Tannehill  v.  Tannehill  (Tex. 
Civ.),  171  SW  1050;  Stevens  v.  Cros- 
by (Tex.  Civ.),  166  SW  62;  Adams  v. 
Cameron  &  Co.  (Tex.  Civ.),  161  8W 
417;  S.  V.  Kakarikos,  45  Utah  470, 
146  P  750;  S.  v.  Smith,  45  Utah  381, 
146  P  286. 

588-7  Sudduth  v.  E.  Co.  (Ala).,  77 
S  350;  Dumas  v.  Stafford  &  Son,  22 
Ga.  App.  365,  95  SE  1009;  Internation- 
al &  G.  N.  Ry.  Co.  V.  Jones  (Tex. 
Civ.),  175  SW  488  (that  court  erred 
in  its  definition  of  proximate  cause 
and  negligence,  without  stating  the  de- 
finitions given  is  too  indefinite); 
Texas  &  N.  O.  R.  Co.  v.  Francis  (Tex. 
Civ.),  165  SW  40;  Texas  Co.  v.  Veloa 
(Tex.  Civ.),  162  SW  377. 
[a]  niustarations  of  Insufficient  as- 
slgnmeutB. —  (1)  Where  the  record 
contains  what  purports  to  be  objec- 
tions to  the  charge  which  are  signed 
by  the  plaintiff  and  are  marked  "ap- 
proved" by  the  trial  judge,  but  do 
not  show  that  they  were  presented  be- 
fore the  charge  was  read  to  the  jury 
nor  that  the  objections  were  overruled 
by  the  trial  judge,  nor  that  the  plain- 
tiff excepted  to  such  ruling,  the  errors 
thus  presented  will  not  be  considered. 
Williams  v.  Phelps  (Tex.  Civ.),  171 
SW  1100.  (2)  An  assignment  stating 
that  the  court  erred  in  its  charge  "be- 
cause the  same  is  contrary  to  law 
upon  its  face"  will  not  be  considered 
where  it  does  not  show  how  or  in  what 
manner  the  charge  is  contrary  to  law. 
Bett's  Co.  V.  Mims,  14  6a.  App.  786, 
82  SE  474. 

591-8  Dumas  i;.  Stafford  *  Son,  22 
Qa.  App.  365,  95  SB  1009;  Brundage 
V.  S.,  14  Ga.  App.  460,  81  SE  384; 
Kan.  C.  D.  &  M.  Co.  v.  Bates,  273  Mo. 
300,  201  SW  92;  S.  v.  Johnson,  161 
NC  264,  76  SE  679. 
592-9  Empire  Coal  Co.  v.  Gravlee, 
9  Ala.  App.  657,  64  S  207. 
592-10  Galveston,  H.  &  S.  A.  Ey. 
Co.  V.  Templeton  (Tex.  Civ.),  175  SW 
504;  Galveston,  H.  &  S.  Ry.  Co.  v. 
Averill  (Tex.  Civ.),  136  SW  98;  Crys- 
tal City  V.  N.  R.  Co.  v.  Boothe  (Tex. 
Civ.),  126  SW  700;  Galveston,  H.  & 
8.  A.  Ry.  Co.  V.  Vollrath,  40  Tex.  Civ. 
App.  46,  89  SW  279. 


592-13  Kansas  City  D.  &  Mfg.  Co. 
V.  Bates,  273  Mo.  ,300,  201  SW  92; 
Lampe  v.  United  Rys.  Co.  (Mo.  App.), 
202  SW  438;  Ross  v.  Blunt  (Tex.  Civ.), 
166  SW  913:  Texas  Co.  v.  Veloz  (Tex. 
Civ.),  162  SW  377.  ' 
592-14  Sudduth  v.  R.  Co.  (Ala.),  77 
8  350;  National  Ey.  Co.  v.  Ligarde 
(Tex.  Civ.),  172  SW  1140. 
593^0  Phinazee  v.  S.,  22  Ga.  App. 
258,  95  SE  878. 

593-22.  Galveston,  H.  &  S.  Ey.  Co.  v. 
Averill   (Tex.  Civ.),  136   SW  98. 
594-24    See  Louisville  &  N.  E.  Co.  v. 
Almand,  l42  Ga.  661,  83  SE  516. 
594-25     Pennsylvania  Co.  v.  Sheeley, 
221  Fed.  901,  137  CCA  471;    Bassett  v. 
Copper  Co.,  219  Fed.  811,  135  CCA  481. 
595-28      Lampe  v.   United   Eys.    Co. 
(Mo.  App.),  202   SW  438. 
595-30      Thornton    v.    Daniel    (Tex. 
Civ.),  199  SW  831. 

596-31  But  see  Darby  v.  White 
(Tex.  Civ.),  165  SW  481. 
596-32  Grafton  v.  Gentry  Bros., 
240  Fed.  646,  153  CCA  444;  Broatch  v. 
Boysen,  236  Fed.  516,  149  CCA  568; 
Eeod  V.  Anderson,  236  Fed.  345,  149 
CCA  477;  Pacific  Mut.  Life  Ins.  Co. 
V.  Shields,  182  Ala.  106,  62  S  71 ;  U.  S. 
Auto  Co.  V.  Co.  (Ark.),  215,  SW  641; 
Phinazee  v.  S.,  22  Ga.  App.  258,  95 
SB  878;  Atlantic  Compress  Co.  v. 
Chambliss,  15  Ga.  App.  747,  84  SB 
155;  Sullivan  v.  S.,  14  Ga.  App.  762, 
82  SB  314;  Hart  V.  S.,  181  Ind.  23, 
103  NE  846;  Aubain  v.  United  Brother, 
63  Ind.  App.  636,  116  NB  78;  Crowl 
V.  Linseed  Co.,  255  Mo.  305,  164  SW 
618;  Koch  v.  Shepherd  (Mo.  App.), 
193  SW  601;  Carter  v.  Eeaves,  167 
N.  C.  131,  83  SE  248;  S.  v.  Seahorn, 
166  N.  C.  373,  81  SB  687;  McMillen 
V.  Strathmann  (Pa.),  107  A  332;  C.  v. 
Filer,  249  Pa.  171,  94  A  822;  Dominion 
Trust  Co.  V.  Eidall,  249  Pa.  122,  94  A 
464;  Eidgway  v.  Ey.  Co.,  244  Pa.  282, 
90  A  652;  Witmer  v.  E.  Co.,  241  Pa. 
112,  88  A  314;  Houston  C.  Pub.  Co.  v. 
Lemmon  (Tex.  Civ.),  193  SW  347; 
Magnolia  Paper  Co.  v.  Duffy  (Tex. 
Civ.),  176  SW  89;  Ford  Motor  Co.  v. 
Freeman  (Tex.  Civ.),  168  SW  80;  Dar- 
ly  V.  White  (Tex.  Civ.),  165  SW  481; 
Times  Pub.  Co.  v.  Eood  (Tex.  Civ.), 
163  SW  1037;  Scott  v.  Townsend  (Tex. 
Civ.),  159  SW  342;  Lindsay  Land  & 
L.  Co.  V.  Land  &  L.  Co.,  43  Utah  554, 
137  P  837. 
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[a]  Not  sufficient  compliance. — An  as- 
signment that  "the  court  erred  in  giv- 
ing the  jury  the  charge  which  is  ex- 
cepted to  as  defendant's  nineteenth 
exception,  on  page  34,  as  there  showii 
in  the  bracket,"  is  not  a  sufficient 
compliance.  Carter  v.  Heaves,  167  N. 
C.  131,  83  SE  248. 

597-33  P.  V.  Ponsford,  181  Mich. 
659,  148  NW  236;  Texas  &  N.  O.  E. 
Co.  V.  Petersilka  (Tex.  Civ.),  176  SW 
70. 

598-35  National  By.  Co.  v.  Ligarde 
(Tex.  Civ.),  172  SW  1140. 
598-36  Detroit  v.  Grummond,  218 
Fed.  273,  131  CCA  417;  Heflin  v.  By. 
Co.  (Tex.  Civ.),  159  SW  499. 
[a]  That  the  suhstance  of  refused 
charges  was  not  given  in  the  general 
charge  must  be  shown.  Western  Union 
Tel.  Ca  V.  White  (Tex.  Civ.),  162  SW 
905. 

599-37  Burnett  Fuel  Co.  v.  Bllli 
(Tex.  Civ.),  162  SW  911.  . 
599-38  Tennessee  Coal,  etc.  Co.  v. 
Wright,  192  Ala.  422,  68  S  339;  Mon- 
damin  Bank  v.  Burke,  165  la.  711,  147 
NW  148  (assignment  that  error  was 
committed  in  not  giving  "the  instruc- 
tions asked  by  the  plaintiff,  as  shown 
on  pages  73  to  75  of  abstract,"  is  too 
general) ;  Western  Union  Tel.  Co.  v. 
White    (Tex.  Civ.),  162  SW  905. 

[a]  Beference  by  number. — "In  pre- 
senting to  this  court  an  exception  to 
the  refusal  of  the  trial  eourt  to  charge 
as  requested,  it  is  not  necessary  to  do 
more  than  to  refer  to  the  request  by 
number,  or  by  clearly  identifying  it 
in  some  other  way."  Lindsay  Land 
&  L.  Co.  V.  Land  t  L.  Co.,  43  Utah 
554,  137  P  837. 

[b]  Mere  reference  to  any  request  to 
charge  will  not  be  considered  by  the 
Supreme  Court.  Honour  i;.  Pub.  Util- 
ities Co.  (S.  C),  96  SE  250. 
599-39  Burrus  v.  S.,  76  Tex.  Cr.  120, 
172  SW  981. 

599-40  Cisco  «.  Looper,  236  Fed. 
336,    149    CCA   468. 

600-42  Shaller  v.  Cattle  Co.  (Tex. 
Civ.),  189  SW  553. 

600-43  Bessemer  v.  Whaley,  10  Ala. 
App.  569,  65  S  691;  Davis  v.  S.,  69 
Fla.  401,  68  S  460;  Charles  v.  S.,  58 
Fla.  17,  50  S  419;  Mays  v.  Wilson,  141 
Ga.  523,  81  SE  440;  Griner  v.  S.,'  183 
Ind.  175,  108  NE  514;  P.  v.  Mac- 
GregOT,  178  Mich.  436,  144  NW  869; 
S.  17.   Herron,   175   N.   C.    754,   94  SE 


698;  Buie  v.  Kennedy,  164  N.  C.  290, 
80  SE  445;  Grant  v.  Grant  (Tex.  Civ.), 
190  SW  229;  Chicago,  B.  I.  &  G.  By. 
Co.  V.  Swaggerty  (Tex.  Civ.),  163  SW 
317. 

601-44  Indianapolis  T.  &  T.  Co.  v. 
Hensley,  186  Ind.  479,  li5  NE  ^934,  117 
NE  854;  Byrne  v.  Loan  Co.  (Tex. 
Civ.),  198  SW  600;  ■  Eogers  v.  Ezell 
(Tex.  Civ.),  174  SW  1011;  Franklin 
V.  By.  Co.  (Tex.  Civ.),  174  SW  333; 
Galveston,  H.  &  S.  A.  By.  Co.  v.  Har- 
ris (Tex.  Civ.),  172  SW  1129;  San  An- 
tonio, N.  &  G.  B.  Co.  V.  Storey  (Tex. 
Civ.),  172  SW  188;  Galveston,  H.  & 
S.  A.  By.  Co.  V.  Kellogg  (Tex.  Civ.), 
172  SW  180. 

[a]  By  statute  in  mchlgan  (Act  No. 
52,  Public  Acts,  1901)  it  is  provided 
that  no  exceptions  need  be  taken.  Pat- 
terson V.  Gore,  177  Mich.  591,  143  NW 
643. 

601-45  Carter  v.  S.,  15  Ga.  App. 
343,  83  SE  153;  Betts  Co.  v.  Mims,  14 
Ga.  App.  786,  82  SE  474;  S.  v.  Burley, 
181  la.  981,  165  NW  190. 
601-46  Andrews  v.  Wilding  (Tex. 
Civ.),  193  SW  192. 

602-47  Vandeventer  v.  Bank,  241 
Fed.  584,  154  CCA  360;  Greenwood 
Cafe  V.  Walsh,  15  Ala.  App.  519,  74 
S  82;  Wills  Valley  C.  &  I.  Co.  v. 
Lumpkin,  146  Ga.  616,  91  SE  683; 
Bichmond  H.  Mills  v.  Hayes,  146  Ga. 
240,  91  SE  54;  MUler  v.  Haney  (Ind. 
App.),  116  NE  21;  Springer  v.  Puller, 
196  Mich.  628,  162  NW  973;  Jesel  v. 
Benas,  177  Mo.  App.  708,  160  SW  528; 
Padgett  V.  Hines  (Tex.  Civ.),  192  SW 
1122;  Boss  v.  Moore  (Tex.  Civ.),  191 
SW  853;  Hume  v.  Carpenter  (Tex. 
Civ.),  188  SW  707;  Sutherland  v. 
Wampler,  119  Va.  800,  89  SE  875. 
602-48  Morasso  v.  S.  (Fla.),  76  S 
777;  Ferrell  v.  By.  Co.  (Tex.  Civ.), 
189   SW  575. 

602-49  Georgia  N.  B.  Co.  t.  Sharp, 
19  Ga.  App.  503,  91  SE  1045;  Gulf, 
C.  &  S.  F.  By.  Co.  V.  Higginbotham 
(Tex.  Civ.),  173  SW  482. 
603-50  Foil  V.  Ins.  Co.,  28  N.  D.  355, 
149  NW  358. 

603-51  Ewart  Lumb.  Co.  v.  Cement 
Plaster  Co.,  9  Ala.  App.  152,  62  S  560; 
Brown  v.  S.,  15  Ga.  App.  115,  82  SB 
634;  Mayor  &  Aldermen  v.  Du  Four, 
13  Ga.  App.  61,  78  SE  779;  Taylor 
Sons  Co.  V.  Hunt,  163  Ky.  120,  173 
SW  333;  American  Credit  Co.  v.  Cloth- 
ing  Co.  (Ky.),  122  SW  840;     Jones  V, 
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\?'ocher,  90  Ky.  230,  13  SW  911;  Boss 
V.  Blunt  (Tex.  Giv.),  166  SW  913. 
[a]  Scope  of  assignment. — An  assign- 
meut  that  the  yerdict  of  the  jury  is 
contrary  to  law,"  raises  such  errors  oc- 
euring  on  the  trial  as  have  been  car- 
ried into  the  verdict.  Shirley  Hill 
Coal  Co.  V.  Moore,  181  Ind.  513,  108 
NE  802. 

604-52  Moore  v.  Mfg.  Co.  (Tex. 
Civ.),  171  SW  1034;  Boss  v.  Blunt 
(Tex.  Civ.),  166  SW  913;  Galveston, 
H.  &  S.  A.  By.  Co.  v.  Short  (Tex.  Civ.), 
163  SW  601. 

[«]  Where  there  is  no  evidence.  "An 
assignment  that  complains  that  the 
verdict  of  the  jury  and  judgment  of 
the  court  is  contrary  to  the  law  and 
evidence  because  there  is  no  evidence 
to  establish  a  fact  necessary  to  sustain 
said  judgment  is  sufficient;  while  it  is 
not  sufficient  if  it  merely  alleges  that 
the  evidence  was  insufficient  to  estab- 
lish such  fact  necessary  to  support  the 
judgment."  First  State  Bank  v.  Knox 
(Tex.  Civ.),  173  SW  894. 
604-53  Feil  v.  Ins.  Co.,  28  N.  D.  355, 
149  NW  358;  First  State  Bank  v. 
Knox  (Tex.  Civ.),  173  SW  894. 
605-54  Burnley  v.  Major  (Ind. 
App.),  115  NB  337;  Smith  v.  Jones 
(Tex.  Civ.),  192  SW  795.  But  see 
Moore  v.  Cooper  Mfg.  Co.  (Tex.  Ciy.), 
171  SW  1034,  where  an  assignment 
substantially  that  the  verdict  was  con- 
trary to  the  law  and  the  evidence  is 
that  it  should  have  been  for  the  full 
amount  was  held  too  general. 
605-55  Patterson  v.  Gore,  177  Mich. 
591,  143  NW  643;  St.  Louis,  etc.  By. 
Co.  ».  Williams  (Tex.  Civ.),  170  SW 
1069.  See  Galveston^  H.  &  S.  A.  By. 
Co.  V.  Craighead  (Tex.  Civ.),  175  SW 
1199. 

[a]  In  Texas  when  error  is  assigned, 
etc.  Buick  Auto.  Co.  v.  Weaver  (Tex. 
Civ.),  163  SW  594. 

606-57  Harrold  v.  By.  Co.,  43  Okl. 
362,  143  P  40. 

606-59  [a]  Assigning  excesslTe 
damages. — Assignments  of  error  which 
complain  of  a  verdict  as  excessive, 
without  pointing  out  in  what  respect, 
under  the  facts,  it  is  contended  to  be 
excessive,  are  too  general  to  require 
aonsideration.  Andrews  v.  York  (Tex, 
Civ.),  192  SW  338;  San  Antonio,  etc. 
By.  Co.  V.  Storey  (Tex.  Civ.),  172  SW 

loSi 


607-62  [a]  An  assignment  that  the 
decision  Is  contrary  to  the  evidence  ia 
not  a  proper  assignment.  Johnson  v. 
Allispaugh,  58  Ind.  App.  83,  107  NE 
686. 

607-64  Cross  v.  Mayo,  167  Cal.  594, 
140  P  283;  Churchill  G.  &  S.  Co.  v. 
Newton,  88  Conn.  130,  89  A  1121  (and 
the  supreme  court  cannot  resort  to 
the  evidence  and  construct  a  new  find- 
ing); Little  V.  Mundell,  59  Ind.  App. 
227,  109  NE  227. 

607-65  St.  Louis,  etc.  E.  Co.  v. 
Paine  (Tex.  Civ.),  188  SW  1033. 
607-67  Merchants'  Nat.  Bk.  t>. 
School  Twp.,  185  Ind.  658,  114  NE  450; 
Jones  &  Laughlin  Steel  Co.  v.  Wood, 
249  Pa.  423,  94,  A  1067;  Padgett  v. 
Hines  (Tex.  Civ.),  192  SW  1122; 
Botge  V.  Simmler  (Tex.  Civ.),  176  SW 
614. 

608-68  Bute  v.  Williams  (Tex.  Civ.), 
162  SW  989. 

[a]  Supporting  statements  must  sub- 
stantiate the  error. — Brown  v.  Gas  & 
G.  Eng.  Co.  (Tex.  Civ.),  176  SW  73. 
609-71  Cook  V.  Motor  Car  Co.,  88 
Conn.  590,  92  A  413;  Speights  v. 
Speights  (Tex.  Civ.),  176  SW  641. 
609-72  Mowery  v.  Mowery,  169  N. 
C.  248,  85  SE  7;  Stroberg  v.  Merrill, 
67  Or.  409,  135  P  335;  Speights  v. 
Speights  (Tex.  Civ.),  176  SW  641; 
McCall  Co.  V.  Elliott  (Tex.  Civ.),  159 
SW  872. 

[a]  Conflict  in  findings  will  not  be 
considered  in  the  absence  of  a  specific 
assignment  showing  in  what  the  con- 
flict consists.  Cope  v.  Pitzer  (Tex. 
Civ.),  166  SW  447. 
611-76  Jones  &  Laughlin  Steel  Co. 
V.  Wood,  249  Pa.  423,  94  A  1067;  Mul- 
ler  V.  Mummert  (Tex.  Civ.),  196  SW 
270;  Todd  v.  By.  Co.  (Tex.  Civ.),  173 
SW    617. 

[a]  Sufficient  assignment. — An  assign- 
ment referring  by  number  to  the  con- 
clusion excepted  to,  which  reference  ii 
followed  by  a  purported  copy  of  such 
conclusion,  is  sufficient  although  the 
same  numbered  finding  was  inadvert- 
ently copied  instead  of  the  conclusion, 
such  mistake  not  being  misleading. 
Jensen  v.  Griffin,  32  S.  D.  613,  144 
NW  119. 

612-78  Steel  r.  Toder,  68  Ind.  App. 
633,  108  NE  783. 

612-79  Miller  v.  Armstrong-Eandon 
Co.,  53  Ind.  App.  501,  102  NB  47;  Pate 
v..  Gallup  (Tex.  Civ.),  195  SW  1151. 
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612-80  [a]  Sufficient  assignment. 
An  assignment  that  the  "findings  of 
fact  ...  do  not  support  the  findings 
and  conoluBions  of  law"  will  be  treat- 
ed as  alleging  that  the  facts  found  do 
not  support  the  judgment  rendered, 
where  the  only  conclusion  of  law 
reached  was  that  plaintiff  was  entitl- 
ed, under  the  facts  found,  to  a  judg- 
ment. Union  Tel.  Co.  v.  Ingersoll,  178 
Mich.  187,  144  NW  560. 
612-81  Vandeventer  v.  Bank,  241 
Fed.  584,  154  CCA  360;  Starr  Piano 
Co.  V.  Baker,  8  Ala.  App.  449,  62  S 
549:  Goode  v.  Hays,  145  Ga.  805,  89 
SB  836;  Kelly  v.  Co.,  22  Ga.  App.  197, 
95  SB  732;  Summit  v.  Traction  Co.,  85 
N.  J.  L.  193,  88  A  1048;  Echols  Bros. 
V.  Stevens  (Tex.  Civ.),  196  SW  365; 
Baldwin  v.  Drew  (Tex.  Civ.),  195  SW 
636.  See  Simmons  ».  Harvester  Co., 
22  Ga.  App.  358,  96  SE  9. 
[a]  Judgment  must  Toe  set  out,  etc. 
Witmer  v.  E.  E.  Co.,  241  Pa.  112,  88 
A  314. 

[h]  Judgment  must  be  set  out  in  to- 
tidem  verbis. — Eidgway  v.  Ey.  Co., 
241  Pa.  282,  90  A  652;  Prenatt  v. 
Print.  Co.,  241  Pa.  267,  88  A  439;  Har- 
dy V.  E.  Co.,  240  Pa.  454,  87  A  781. 
613-82  Atlantic  C.  L.  E.  Co.  v.  Hol- 
liday  (Pla.),  74  S  479;  Cavanaugh  v. 
Dyer  (Mo.  App.),  215  SW  481. 
614-85  Philadelphia  Cas.  Co.  v. 
Feehheimer,  220  Fed.  401,  136  CCA  25 
(that  "court  erred  in  entering  judg- 
ment for  the  plaintiffs,  to  which  the 
defendant  then  and  there  excepted"  is 
insufficient);  Colling  v.  U.  S.,  219 
Fed.  670,  135  CCA  342  ("because  the 
court  erred  in  entering  judgment 
herein  against  the  defendant  and  in 
favor  of  the  United  States,"  is  too 
general  an  assignment);  Atlantic  C. 
L.  E.  Co.  V.  Holliday  (Fla.),  74  S  479; 
Board  of  Comrs.  v.  S.,  179  Ind.  644, 
102  NE  97;  Grimes  v.  Gaughan,  129 
Minn.  537,  152  NW  653;  Crews  v. 
Johnson,  46  Okl.  164,  148  P  77;  Stro- 
berg  V.  Merrill,  67  Or.  409,  135  P  335; 
Santiago  v.  Felix,  24  Phil.  Isl.  378; 
Texas,  etc.  Ey.  Co.  v.  Schelb  (Tex. 
Civ.),  196  SW  881;  Friedman  v.  Oil 
Co.  (Tex.  Civ.),  177  SW  573;  Norris 
Lumb.  Co.  17.  Harris  (Tex.  Civ.),  177 
SW  515;  Alexander  &  Co.  v.  Fletcher 
(Tex.  Civ.),  177  SW  514;  American 
Nat.  Bank  v.  Warner  (Tex.  Civ.),  176 
SW  863;     Campbell  v.  Peacock  (Tex. 


Civ.),  176  SW  774;  Fahey  v.  Benedet- 
ti  (Tex.  Civ.),  161  SW  896. 

[a]  Scope  of  assignment. — An  assign- 
ment of  error  stating  that  "said  judg- 
ment is  contrary  to  law"  limits  the 
inquiry  of  the  court  to  the  question 
whether  the  proper  judgment  was  ren- 
dered on  the  pleadings  and  findings. 
Mooney  v.  State  Bank,  48  Okl.  676, 
149  P  1173. 

[b]  Judgment  upon  the  pleadings. — 
A  general  assignment  stating  that  the 
court  erred  in  rendering  the_  judgment 
upon  the  pleadings,  is  sufficient,  as  it 
directs  the  court's  attention  directly 
to  the  point  to  be  considered.  Klink 
V.  By.  Co.,  219  Fed.  457,  135  CCA  169. 
616-86  American  Soda  Fountain  Co. 
V.  Shell,  160  N.  C.  529,  76  SE  631; 
Gulf,  etc.  E.  Co.  V.  Higginbotham 
(Tex.  Civ.),  173  SW  482. 
617-93  [a]  Deciee  following  legal 
conclusions.  —  Where  it  is  sought  to 
complain  of  error  in  the  awarding  of  a 
decree  which  necessarily  follows  from 
the  conclusions  of  law,  it  is  necessary 
to  specifically  assign  as  error  such 
legal  conclusions.  New  Castle  Water 
Co.  V.  Mahoning,  etc.  Co.,  243  Pa.  100, 

89  A  811. 

617-94  Jones  &  Laughlin  Steel  Co. 
V.  Wood,  249  Pa.  423,  94  A  1067;  In 
re  Scull's  Est.,  249  Pa.  52,  57,  94  A 
476;     Eidgway  v.  Ey.  Co.,  244  Pa.  282, 

90  A  652;  In  re  Fulmer's  Est.,  243 
Pa.  226,  89  A  974;  Prenatt  v.  Print. 
Co.,  241  Pa.  267,  88  A  439;  Witmer  v. 
E.  Co.,  241  Pa.  112,  88  A  314;  Hardy 
V.  E.  Co.,  240  Pa,  454,  87  A  781;  Ter- 
ger  V.  Hunn,  231  Pa.  245,  80  A  527; 
Arnold  v.  Plow  Co.,  212  Pa.  303,  61  A 
914. 

[a]  Reference  to  decree  not  sufficient. 
Streng  v.  Coal  Co.,  241  Pa.  560,  88  A 
796. 

617-96  In  re  Weir's  Est.,  168  Cal. 
330,  143  P  612. 

617-97  Vandeventer  v.  Bank,  241 
Fed.  584,  154  CCA  360;  Morrison  v. 
Brooks  (Tes.  Civ.),  189  SW  1094. 
618-98  Commercial  City  Bank  v. 
Sullivan,  18  Ga.  App.  608,  90  SE  173; 
Farmers'  Mut.  Tel.  Co.  v.  Duncan 
(Ind.),  116  NE  420;  Johnson  v.  Sam- 
uels, 186  Ind.  56,  114  NE  977;  K-W 
Ignition  Co.  v.  Products  Co.  (Ind. 
App.),  114  NE  989;  Hoggarth  v.  E. 
Co.,  138  Minn.  472,  164  NW  658; 
Witherspoon  V.  Smith  (Okl.)  160  P 
57;     Bice  v.  Myers,  46  Okl.  507,  145 
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P  1150;  Avery  v.  Hays,  44  Okl.  71, 
144  P  624;  Harrold  v.  Ey.  Co.,  43 
Okl.  362,  143  P  40;  Board  of  Comrs. 
f.  Langston,  41  Okl.  715,  139  P  956; 
Turner  v.  Bank,  40  Okl.  498,  139  P 
703;  Faunce  v.  Daube  &  Co.  (Okl.), 
173  P  70;  Paulsen  v.  Elee.  Co.  (Okl.), 
171  P  38;  Bristow  Nat.  Bank  v.  Brum- 
ley  (Okl.),  170  P  268;  National  Surety 
Co.  V.  Bank  (Okl.),  169  P  1091;  Berke 
V.  County,  39  S.  D.  579,  165  NW  985; 
S.  V.  Connelly,  34  S.  D.  520,  149  NW 
360;  Clark  v.  Briley  (Tex.  Civ.),  193 
SW  419;  Holloman  ».  Black  (Tex. 
Civ.),   188    SW   973. 

[a]  Effect  of  Texas  Eules  of  1912, 
etc.  Killman  v.  Young  (Tex.  Civ.), 
171  SW  1064. 

[b]  In  the  absence  of  an  assignment 
of  error  to  the  overruling  of  the 
motion  for  a  new  trial,  the  court  will 
not  review  questions  relative  to  the 
sufficiency  of  the  evidence  to  sustain 
the  findings  or  verdict.  Hazen  v. 
Thompson,  33  S.  D.  646,  146  NW  1070. 

[c]  Exception  must  be  taken  In  lower 
court.  Bynum  v.  Terry  (Ala.  App.), 
77  S  929. 

620-99  Beard  v.  Payne  (Ind.  App.), 
115  NE  782;  Illinois  Cent.  E.  Co.  v. 
Hawkins  (Ind.  App.),  115  NE  613; 
Aubain  v.  United  Brotherhood,  63  Ind. 
App.  636,  115  NE  78;  GrifSn  v.  Grif- 
fin (Mo.  App.),  193  SW  614;  Com.  v. 
Allen,  254  Pa.  474,  98  A  1056;  Berke 
V.  County,  39  S.  D.  579,  165  NW  985; 
Pryor  v.  Scott  (Tex.  Civ.),  20O  SW 
909;  Dallam  County  v.  Supply  Co. 
(Tex.  Civ.),  176  SW  798;  Missouri,  O. 
&  Ct.  Ey.  Co.  V.  Black  (Tex.  Civ.)  176 
SW  755;  Zmek  v.  Dryer  (Tex.  Civ.), 
174  SW  659;  National  Live  Stock 
Ins.  Co.  V.  Gomillion  (Tex.  Civ.),  174 
SW  330;  Bradshaw  v.  Kearby  (Tex. 
Civ.),  168  SW  436;  Lakeside  Irr.  Co. 
V.  Buffington  (Tex.  Civ.),  168  SW  21; 
Edwards  v.  Toungblood  (Tex.  Civ.), 
162  SW  1164. 

621-2  Todd  v.  E.  Co.  (Tex.  Civ.),  173 
SW  617;  Overton  v.  Colored  Knights, 
etc.  (Tex.  Civ.),  163  SW  1053. 
622-7  Kelley  v.  Kelley,  142  Ga.  861, 
83  SE  856;  Greensf elder  v.  White 
Hdw.  Co.,  189  Mo.  App.  576,  175  SW 
275;  S.  V.  Eamage,  91  N.  J.  L.  435, 
103  A  1043;  C.  v.  De  Felippis,  245  Pa. 
612,  91  A  1059;  Berke  v.  County,  39 
S.  D.  579,  165  NW  985;  American  Nat. 
Life  Ins.  Co.  v.  Eowell  (Tex.  Civ.),  176 
SW   170;      Moore  v.   Mfg.   Co.    (Tex. 


Civ.),  171  SW  1034;  Galveston,  H.  4 
S.  A.  Ey.  Co.  V.  Short  (Tex.  Civ.),  163 
SW  601. 

622-8a  Hardin  «.  Douglas,  146  6a. 
580,  91  SE  683;  Eumley  Co.  v.  Major 
(Ind.  App.),  115  NE  337;  Barrett  «. 
Ins.  Co.,  ,195  Mich.  209,  161  NW  916; 
Holford  V.  Crowe,  136  Minn.  20,  161 
NW  213;  Glasse  v.  King  (Mo.  App.), 
195  SW  521;  Millus  v.  Lourey  Bros. 
(OH.),  164  P  663;  Farias  v.  Trust 
Co.  (Tex.  Civ.),  194  SW  1169;  Hollo- 
man  V.  Black  (Tex.  Civ.),  188  SW  973. 
623-9  Southern  E.  Co.  v.  Williams, 
19  Ga.  App.  544,  91  SE  1001;  Wake- 
field V.  Lee,  18  Ga.  App.  648,  90  SE 
224;  S.  V.  Eamage,  91  N.  J.  L.  435, 
103A104S;  Myrose  v.  Swain,  172  N.  C. 
223,  90  SE  118;  Fayssoux  v.  E.  Co., 
109  S.  C.  352,  96  SE  150;  Berke  v. 
County,  39  S.  D.  579,  165  NW  985; 
Grant  v.  Grant  (Tex.  Civ.),  190  SW 
229;  Woodley  v.  Pike  (Tex  Civ.),  189 
SW   746. 

623-10  Fayssoux  v.  E.  Co.,  109  S.  C. 
352,  96  SE  150. 

[a]  Scope  of  assignment.  (1)  An  as- 
signment that  the  court  erred  in  grant- 
ing a  new  trial  challenges  only  the  suf- 
ficiency of  the  grounds  upon  which  the 
order  graiJting  the  new  trial  was  made. 
Ede  V.  Ward,  32  S.  D.  351,  143  NW  269. 
(2)  An  assignment  that  "the  court 
erred  in  overruling  defendant's  motion 
for  a  new  trial  because  the  verdict  of 
the  jury  is  contrary  to  the  law  and 
evidence,  and  is  not  supported  by  the 
evidence"  can  be  considered  only  in 
so  far  as  it  may  be  construed  as  an 
assignment  to  the  effect  that  the  evi- 
d,ence  is  insufficient  to  sustain  the 
verdict  of  the  jury.  Weatherford  v. 
Hanger,  16  Ariz.  427,  146  P  759. 
623-11  Hardin  v.  Douglas,  146  Ga. 
580,  91  SE  683;  Overbay  v.  Fisher 
(Ind.  App.),  115  NE  366;  Pierce  v. 
Wilke,  65  la.  386,  145  NW  908;  Beeves 
&  Co.  V.  McGee,  33  S.  D.  276,  145  N.  W. 
544. 

624-12  Cherry  Co.  v.  Larson,  124 
Minn.  251,  144  NW  949;  Prosser  v. 
Manley,  122  Minn.  448,  142  NW  876; 
Houston  Oil  Co.  v.  Payne  (Tex.  Civ.), 

164  SW  886. 

624-13     Eowsey  v.  Jameson,  46  Okl. 
780,  149  P  880;     Hodges  v.  Alexander, 
44  Okla.  598,  145  P  809. 
624-14  Cleveland  v.  Lampkin  (Okl.), 

165  P  159. 
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624-17      Berke  «.  County,  39  S.  D. 

579,  165   NW   985. 

624-18     Hardin  v.  Douglas,  146  Cta. 

580,  91  SE  683;  Duren  v.  Bank,  18  Ga. 
App.  653,  90  SB  224;  Deeter  v.  Burk, 
59  Ind.  App.  449,  107  NE  304. 
626-24  Rogers  v.  Culver,  21  Ga.  App. 
95,  94  SE  266;  Wakefield  v.  Lee,  18 
Ga.  App.  648,  90  SB  224;  McNa,iry  «. 
B.  Co.,  172  N.  C.  505,  90  SE  497; 
Wike  V.  Nav.  Co.,  83  Or.  678,  163  P 
825.  See  Scott  &  Co.  v.  Ward,  21  Ga. 
App.  535,  94  SB   863. 

627-25  Hoggarth  v.  R.  Co.,  138 
Minn.  472,  164  NW  658. 
627-27  Smith  v.  E.  Co.,  63  Ind. 
App.  561,  115  NB  603;  Nation  v. 
Green  (Ind.  App.),  114  NB  895;  S.  v. 
Stevens  (Ind.  App.),  114  NE  873;  In 
re  Edwards'  Will,'  172  N.  C.  369,  90  SE 
418. 

627-32  Pittsburg,  etc.  By.  Co.  v. 
Glinn,  219  Fed.  148,  135  CCA  46  (as- 
signments of  error  should  be  filed  at 
the  time  of  settling  the  bill  of  ex- 
ceptions); Baskerville  v.  Thomas,  32 
S.  D.  432,  143  NW  371. 
[a]  Must  be  filed  within  statutory 
time. — "The  assignment  of  errors  con- 
stitutes the  complaint  on  an  appeal, 
and  it  must  be  filed  within  the  time 
allowed  by  the  statute."  Book  v. 
Strauss  Bros.  Co.,  58  Ind.  App.  82,  107 
NE  692;  Huber  v.  Tielking,  55  Ind. 
App.  677,  103  NB  853,  104  NE  314. 
628-33  [a]  Assignments  made  on 
a  separate  paper,  etc.  Moon  v.  Butler 
&  Co.,  9  Ala.  App.  438,  62  S  1019. 
[bl  In  Georgia. — "Where  error  is  not 
assigned  in  the  main  bill  of  excep- 
tions, nor  in  the  supreme  court,  upon 
exceptions  pendente  lite  brought  up  in 
the  record,  the  questions  raised  by 
them  will  not  be  considered."  Mel- 
drim  v.  Meldrim,  140  Ga.  400,  78  SB 
1089. 

629-38  Leader  Realty  Co.  v.  Land 
Co.,  142  La.  169,  76  S  599;  Willoughby 
V.  Jarvis,  136  Tenn.  279,  189  SW  366. 
629-39  S.  V.  Jackson,  134  La.  599, 
64  S  481. 

630-40  Leader  Realty  Co.  v.  Land 
Co.,  142  La.  169,  76  S  599. 
630-42  [a]  In  Texas,  etc.  Dees  v. 
Thompson  (Tex.  Civ.),  166  SW  56; 
Cornelius  v.  Harris  (Tex.  Civ.),  163 
SW   346. 

630-43  Porter  v.  Lumb.  Co.,  164  N. 
C.  396,  80  SE  443;  Hassell  v.  Rose 
(Tex.  Civ.),  199  SW  845. 


630-44  McClendon  «.  Oil  Co.,  13  Ga. 
App.  487,  79  SE  361  (when  there  are 
no  assignments  of  error  in  the  bill  of 
exception,  the  writ  of  error  will  be 
dismissed);  Smith  v.  Finney,  56  Ind. 
App.  93,  104  NE  887;  Sinclair  v.  Tel. 
Co.  (Mo.  App.),  195  SW  558;  S.  V. 
Morse,  36  S.  D.  18,  150  N.  W.  293. 
632-47  [a]  When  an  assignment  of 
errors  is  inadvertently  omitted,  a  type- 
written statement  of  the  errors  relied 
upon  may  be,  on  proper  showing,  in- 
serted in  the  abstract  after  it  is  filed. 
Proctor  V.  JefEery,  76  Or.  151,  144  P 
1192;  Salene  v.  Isherwood,  74  Or.  35, 
144  P  1175. 

633-49  Bishop  v.  S.,  21  Ga.  App. 
236,  94  SB  49;  Gardner  v.  Power  Co., 
40  Nev.  343,  163  P  731. 
633-50  Wells  v.  Robertson,  ^277  111. 
534,  115  N.  E.  654;  Powers  v.  Baum, 
277  111.  200,  115  NE  172;  Merchants' 
Nat.  Bank  v.  School  Twp.,  185  Ind. 
658,  114  WE  450;  Ross  v.  Moore 
(Tex.  Civ.),  191  SW  853;  Morrison  v. 
Brooks  (Tex.  Civ.),  189  SW  1094; 
Gwilliam  v.  Ogden  City,  49  Utah  556, 
164  P  1022;  MeCornick  &  Co.  v.  Bank, 
49  Utah  296,  163  P  1097. 
633-51  [a]  Failure  of  some  of  the 
appellants  to  assign  error  does  not  af- 
fect rights  of  those  filing  assignments 
to  prosecute  appeal.  Huber  v.  Tiel- 
king,  55   Ind.   App.   577,   103   NE   853, 

104  NE  314. 

633-52  [a]  Sufficient  service. 
Where  brief  containing  copy  of  the  as- 
signment of  errors  was  served  upon 
appellee's  counsel,  the  service  of  a 
separate  copy  of  the  assignment  of  er- 
rors is  not  necessary.  Palmer  v.  Allen, 
18  N.  M.  237,  135  P  1173. 
634-57  Sloss-Sheffield  S.  &  L  Co. 
V.  Taylor  (Ala.  App.),  77  S  79;  Wal- 
ker &  Co.  V.  Norris,  10  Ala.  App.  515, 
63  S  935;  Johnson  v.  Samuels,  186 
Ind.  56,  114  NE  977;  Clark  v.  Stout 
(Ind.),  105  NE  569;  Southern  By.  Co. 
V.  Bretz,  181  Ind.  604,  104  NE  19; 
Hayes  v.  Johnson,   105   Ind.   App.  238, 

105  NE  164. 

635-58  Sloss-Sheffield  S.  &  I.  Co  v. 
Taylor  (Ala.  App.),  77  S  79. 
635-59  Sloss-Sheffield  S.  &  I.  Co. 
v.  Taylor  (Ala.  App.),  77  S  79;  Wal- 
ker &  Co.  V.  Norris,  10  Ala.  App.  515, 
63  S  935;  Southern  By.  Co.  i).  Bretz, 
181  Ind.  504,  104  NE  19;  Hanover 
Canal  Co.  'v.  Wilson,  22  Wyo.  427,  14.^ 
P  345. 
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635-60  Shortridge  v.  Land  Co.,  186 
Ala.  660,  65  S  354;  Gilley  v.  Denman, 
185  Ala.  561,  64  S  97;  Alabama  Penny 
Sav.  Bank  v.  Holmes,  184  Ala.  469,  63 
S  969;  Bronnenberg  v.  Qoins,  183  Ind. 
225,  108  NE  862. 

637-67  Morton  v.  Clark,  10  Ala. 
App.  439,  65  S  408. 
638-74  Frank  v.  Butte  &  Boulder 
M.  &  L.  Co.,  48  Mont.  83,  135  P  904. 
639-84  Gibson  v.  Ry.  Co.,  215  Fed. 
24,  331  CCA  332;  Iron  ton  v.  Const.  Co., 
212  Fed.  353,  129  CCA  29;  Winterton 
Gum  Co.  V.  Gum  &  C.  Co.,  211  Fed. 
612,  128  CCA  212;  Hess  v.  Hodges 
(Ala.),  78  S  85;  Ala.  Power  Co.  v. 
Hamilton  (Ala.),  77  S  356;  Georgia 
E.  Co.  V.  Stephenson,  189  Ala.  553,  66 
S  495;  Kinnon  v.  E.  Co.,  187  Ala.  489, 
65  S  397;  Howze  v.  Powers  (Ala. 
App.),  77  S  985;  Mobile  L.  &  R.  Co.  v. 
Thomas  (Ala.  App.),  77  S  463;  Ward 
V.  Watley  (Ala.  App.),  77  S  451;  Lang 
V.  Leith  (Ala.  App.),  77  S  445;  Par- 
nell  V.  Bk.  &  Trust  Co.  (Ala.  App.),  77 
S  442;  Brought  v.  Minor,  17  Ariz.  28, 
148  P  294;  Machomich  Mere.  Co.  v. 
Hiekey,  15  Ariz.  421,  140  P  63;  Bowles 
V.  Hiekson,  22  Cal.  App.  264,  133  P 
1149;  Souza  V.  Joseph,  22  Cal.  App. 
179,  133  P  981;  Muntzing  v.  Harwood, 
25  Colo.  App.  292,  137  P  71;  Rogers  v. 
New  London,  89  Conn.  343,  94  A  364; 
Miller  v.  Fletcher  Co.,  142  Ga.  668,  83 
SE  521;  Ketterer  v.  Stringfield,  142 
Ga.  441,  83  SE  116;  Clark  «.  Smith, 
142  Ga.  200,  82  SE  563;  Hobby  v. 
Lumb.  Co.,  139  Ga.  118,  76  SE  864; 
Smith  V.  Randall,  138  Ga.  807,  76  SE 
360;  Morrison  v.  Brown,  21  Ga.  App. 
217,  94  SE  85;  Martin  v.  Rome,  15  Ga. 
App.  496,  83  SE  872;  Freeman  v.  At- 
lanta, 15  Ga.  App.  421,  83  SE  436; 
Humphries  v.  8.,  15  Ga.  App.  349,  83 
SE  153;  Davenport  v.  Burke,  27  Ida. 
464,  149  P.  511;  Lorenz  v.  Weller,  267 
111.  230,  108  NE  306;  Sullivan  v.  Ry. 
Co.,  262  111.  317,  104  NE  707;  Wet- 
more  v.  Henry,  259  111.  80,  102  NE 
189;  Selemin  v.  Co.,  189  111.  App.  191; 
Askins  v.  Hott,  188  111.  App.  235; 
Molner  v.  Molner,  186  111.  App.  233; 
Lorenzo  v.  Hunter;  185  111.  App.  574; 
Oak  Park  T.  &  Sav.  Bank  v.  Murphey, 
183  m.  App.  402;  Chicago  v.  Biel, 
182  111.  App.  2;  Boland  v.  Claudel,  181 
Ind.  295,  104  N.  B.  577;  Cincinnati, 
etc.  Ry.  Co.  v.  Simpson  (Ind.),  104  NE 
301;-  Smith  v.  R.  Co.  (Ind  App.),  117 
NB  534;  Picken  v.  Miller,  59  Ind.  App. 


115,  108  NE  968;  Steel  v.  Yoder,  58 
Ind.  App.  633,  108  NE  783;  Indiana- 
polis U.  Ry.  Co.  V.  Sample,  68  Ind. 
App.  461,  108  NE  400;  German  Fire 
Ina,  Co.  V.  Zenker,  57  Ind.  App.  696, 
108  NE  160;  Citizen's  Nat.  Bank  v. 
Kerney,  59  Ind.  App.  96,  108  NE  139; 
Chicago  E.  Co.  v.  Mitchell  (Ind.  App.), 
107  NE  743;  Sovereign  Camp  W.  O. 
W.  V.  Latham,  59  Ind.  App.  290,  107 
NE  749;  Louisville  &  S.  I.  Tr.  Co.  v. 
Lloyd,  58  Ind.  App.  39,  105  NE  519; 
Indianapolis  Tr.  Co.  v.  Gillaspy,  56 
Ind.  App.  332,  105  NE  242;  Plummet 
V.  Ry.  Co.,  56  Ind.  App.  615,  104  NE 
601;  Guyer  v.  Trust  Co.,  55  Ind.  App. 
472,  104  NE  82;  Indiana  Life  Endow. 
Co.  V.  Reed,  54  Ind.  App.  450,  103  NE 
77;  Merchant's,  etc.  Co.  v.  Murphy, 
220  Mass.  281,  107  NE  968;  Welling- 
ton V.  Cambridge,  220  Mass.  312,  107 
NE  976;  Walsh  v.  Ry.  Co.,  185  Mich. 
177,  151  NW  754;  Western  Min.  S.  Co. 
V.  Melzner,  48  Mont.  174,  136  P  44; 
Klasner  v.  Klasner,  23  N.  M.  627,  170 
P  745;  Brobst  v.  El  Paso  &  S.  W.  Co., 
19  N.  M.  609,  145  P  258;  Tilghman 
V.  R.  Co.,  167  N.  C.  163,  83  SE  315, 
1090;  Gray  v.  R.  Co.,  167  N.  C.  433, 
83  SE  849;  S.  v.  Heavener,  168  N.  C. 
156,  83  SE  732;  Haddock  v.  Stocks, 
167  N.  C.  70,  83  SE  9;  Sneary  v. 
Nichols  &  Shepard  Co.  (Okl.),  173  P 
366;  RofE  Oil  &  Cotton  Co.  v.  King, 
46  Okl.  31,  148  P  90;  King  v.  King, 
42  Okl.  405,  141  P  788;  Domurat  v. 
Nav.  Co.,  66  Or.  135,  134  P  313;  In  re 
Donnelly's  Est.,  246  Pa.  308,  92  A  306; 
Coons  V.  McKees  Rocks,  243  Pa.  340, 
90  A  141;  Dayton  v.  Free,  46  Utah 
277,  148  P  408;  Briekford  v.  Hupp,  83 
Wash.  427,  145  P  454;  Gray  v.  Fuller, 
85  Wash.  13,  147  P  402.  See  also  2 
Standard  Pboc.  472,  n.  67,  and  supple- 
ment thereto. 

[a]  Mere  reference  to  a  ruling  and 
statement  that  it  is  error  is  not  an 
insistence  on  Such  assignment,  and 
will  be  deemed  a  waiver.  Barbour  P., 
H.  &  E.  Co.  V.  Ewing  (Ala.  App.),  77 
S   430. 

[b]  Not  revived  by  supplemental 
■brief  subsequent  to  submission  of  the 
appeal.  Hamilton  v.  Merc.  Co.  (Ala.), 
78  S  401. 

641-88  [a]  Scope  of  general  assign- 
ment of  error. — "Under  the  general 
assignment  of  error  that  the  appellate 
court  erred  in  afiSrming  the  judgment 
of  the  trial  court,  every  question  re- 
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viewable  in  this  court  under  the  errors 
assigned  in  the  appellate  court  may  be 
considered."  Carney  v.  Min.  Co.,  260 
111.  220,  103  NE  204. 
641-89  Eapier  v.  Guedry,  136  La. 
443,   67   S   322.  , 

642-93  Kindel  v.  By.  Co.,  57  Colo. 
1,  139  P  1105;  Chicago  v.  E.  Co.,  261 
111.  478,  104  NE  240;  Kuh  v.  O'Eeilly, 
261  111.  437,  104  NE  5;  Boss  v.  New 
South  F.  &  H.  Co..  191  111.  App. 
353;  Benedict  v.  Holmes,  188  111. 
App.  146;  Erickson  v.  Madsen,  180 
111.  App.  412;  Phenix  v.  Wilson,  179 
111.  App.  443;  Merchants'  Nat.  Bk.  v. 
School  Lamp,  185  Ind.  658,  114  _NE 
450;  Marrison  V.  Brooks  (Tex.  Civ.). 
189  SW  1094;  Hunter  v.  Eoylanoe 
Co.,  45  Utah  135,  143  P  140. 
((44-94  See  also  O'Connor  v.  Mess- 
enger, 183  111.  App.  1. 
645-97  [a]  Wlien  cross-errors  can- 
not be  assigned. — Where  an  appeal  is 
from  a  single  portion  of  ^  decree,  it 
does  not  carry  up  other  independent 
matters  involved  therein,  and  cross 
errors  cannot  be  assigned  on  such  in- 
dependent matters.  Aster  v.  Ealston, 
179  111.  App.   194. 

645-1  [a]  A  person  not  a  party  to 
the  cause  cannot  file  cross-errors.  Ger- 
man-American, etc.  Assn.  v.  Trainor, 
184  111.  App.- 527. 

645-2  Guaranty  State  Bank  v.  Hull 
(Tex.  Civ.),  165  SW  104. 
646-4  [a]  A  proper  statement  must 
be  submitted  under  the  cross-assign- 
ment. Lee  V.  "White  (Tex.  Civ.),  171 
SW  1056. 

646-6  [a]  The  Texas  rule,  etc.  Lee 
V.  White  (Tex.  Civ.),  171  SW  1056. 
[b]  Function  of  cross-errors. — "The 
assignment  of  cross-errors  in  a  chan- 
cery case  is  the  pleading  of  the  party, 
and  sets  forth  the  ground  upon  which 
appellee  or  defendant  in  error  seeks  a 
reversal  of  the  decree  in  whole  or  in 
part."  Cook  v.  Newbold,  189  111.  App. 
537. 

647-10  [a]  Oross-assignmentB 
against  a  co-appeUee  are  not  permitted 
under  rule  101  (142  SW  xxiv)  which 
provides  for  cross-assignments  only 
against  appellant.  Missouri  Pac.  By. 
Co.  1?.  Cheek  (Tex.  Civ.),  159  SW  427. 
648-18  Boyles  v.  Hoch,  186  Ind.  93, 
116  NE  52;  Western  Brick  &  Supply 
Co.  V.  Const.  Co.,  101  Neb.  254,  162 
NW  635;  Cain  v.  Bonner  (Tex.),  194 
SW   1098;    Hume   v.   Carpenter    (Tex. 


Civ.),  188  SW  707;  Big  Cottonwood 
T.  D.  Co.  V  Shurtliff,  49  Utah  569,  164 
P  856. 

648-19  Ward  v.  Williams,  278  111. 
227,  115  NE  883;  Cass  v.  Duncan,  260 
111.  228,  103  NE  280. 
648-20  [a]  In  Indiana,  etc.  Jen- 
kins V.  Steele,  55  Ind.  App.  11,  102  NE 
139,  103  NE  365. 

[b]  Appellee's  pleas  to  assignment  of 
errors. — "The  defendant  in  error  may 
confess  error  or  join  in  error,  which 
operates  as  a  demurrer  to  the  assign- 
ment of  errors,  or  he  may  plead  some 
subsequent  fact  operating  to  release 
the  errors  assigned  and  to  bar  the 
prosecution  of  the  writ. ' '  Cass  v.  Dun- 
can, 260  111.  228,  103  NE  280. 
650-22     Boyles  v.  Hoch,  186  Ind.  93, 

115  NE  52. 

651-24  Brought  v.  Minor,  17  Ariz; 
28,  148  P  294. 

[a]  In  Arizona. — Assignments  of  error 
which  are  insuf&cient  and  uncertain 
will  nevertheless  be  considered  by  the 
court  where  the  appellee  fails  to  pursue 
the  course  outlined  by  §1262,  Civ.  Code, 
1913,  providing  that  if  the  appellee 
deem  the  assignments  of  error  insuffi- 
cient or  defective  in  form  he  shall, 
within  ten  days  after  the  service  of 
appellant's  brief  file  and  serve  a  writ- 
ten notice  setting  forth  his  objections 
to  such  assignments.  Any  objection 
not  specified  in  such  notice  shall  be 
deemed  waived.  Brought  v.  Minor,  17 
Ariz.  28,  148  P  294. 
653-36  Sutherland  v.  Wampler,  119 
Va.  800,  89  SB  875. 
659-63    Berry  v.  Turner,  279  111.  338, 

116  NE  633. 

659-67  [a]  No  motion  to  strike  as- 
signment of  error  in  Arizona. — A  mo- 
tion to  strike  assignments  of  error  be- 
cause of  their  insufficiency  is  not  recog- 
nized in  Arizona,  where  "an  objection 
to  the  ruling  or  action  of  the  court 
below  will  be  deemed  waived  in  this 
court,  unless  it  has  been  assigned  as 
error  in  the  manner  provided  by  the 
rules."  Objection  is  made  by  calling 
the  court's  attention  to  the  defective 
assignment.  Blaisdell  v.  Steinfeld,  15 
Ariz.  155,  137  P  655. 

ESCHEAT 
660-1    Connolly  v.  Probate  Court,  25 
Ida.  35,  136  P  205;  Blount  V.  Horniblea, 
3  N.  C.  197;  McCamey  v.  Cummings, 
130  Tenn.  494,  172  SW  311;  Sands  v. 
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Lynham,  27  Gratt.  (68  Va.)  291,  21 
AmBep  348. 

661-2  In  re  Miners'  Est.,  143  Cal. 
194,  76  P  968;  In  re  Malone,  21  S.  C. 
435,  while  title  vests  immediately  yet 
the  state  cannot  dispose  of  property 
until  after  it  had  been  ascertained  in 
manner  prescribed  by  law  that  prop- 
erty had  in  fact  escheated. 
663-8  Unknown  Heirs  v.  Oil  Co. 
(Tex.  Civ.),  176  SW  914. 
664-9  Wallach  v.  Billings,  195  111. 
App.  605. 

665-13  S.  D.  Civ.  Code,  §1111;  In  re 
McClellan'a  Est.,  31  S.  D.  641,  141 
NW  965. 

665-15  Delaney  v.  S.  (N.  D.),  174 
NW  290;  In  re  McClellan'a  Est.,  31  S. 
D.  641,  141  NW  965. 
666-16  [a]  Appearance  of  state  In 
probate  proceedings. — The  state  claim- 
ing right  by  escheat  is  an  interested 
party  within  Probate  Code,  §307,  and 
is  entitled  to  contest  the  claim  of  an 
alleged  heir  at  a  hearing  for  distribu- 
tion and'  settlement.  In  re  MoClellan  's 
Est.,  31  S.  D.  641,  141  NW  965. 
668-24  Novak  v.  Orphan's  Home, 
123  Md.  161,  .90  A  997,  AnnCasl915C, 
1067;  Delaney  v.  S  (N.  D.),  174  NW 
290. 

672-40  P.  V.  Tuthill,  176  App.  Div. 
631,  163  NYS  843. 

673-47  [a]  Cross-complaint. — ^Where, 
in  escheat  proceedings  a  cross-com- 
plaint is  filed,  it  is  immaterial  if  an- 
swer thereto  was  insufficient,  for  de- 
fendant must  recover  on  the  strength 
of  his  own  title  rather  than  on  the 
jreakness  of  his  adversary's.  Donald- 
son V.  S.,  182  Ind.  615,  101  NE  485. 
673-50  [a]  "The  title  which  Tests 
In  the  state  is  not  created  or  vested  by 
the  judgment  in  the  action.  But  the 
judgment  becomes  evidence  of  the 
facts  upon  which  the  state 's  title  rests, 
and  renders  effective  the  right  to  re- 
cover and  reduce  the  property  into  pos- 
session of  the  state."  In  re  McClel- 
lan's  Est.,  31  S.  D.  641,  141  NW  965. 
673-56  P.  V.  Cutting,  3  Johns.  (N. 
Y.)  1;  French  v.  C,  5  Leigh  (32  Va.) 
512. 

Erratum.  —  Cross-reference  to  title 
"Opening  and  Closing  Statements" 
should  be  to  title"  Opening  and  Clos- 
ing." 

674-58  S.  V.  Finnigan,  81  Or.  538, 
160  P  370. 


674-63      Novak    v.    Orphan's    Home, 

123  Md.  161,  90  A  997,  AnnCasl915C, 

1067. 

674-64      Novak   v.    Orphan's    Home, 

123  Md.  161,  90  A  997,  AnnCasl915C, 

1067. 

675-69    Donaldson  v.  S.,  182  Ind.  615, 

101  NE  485. 

676-71      See    Christianson     v.     King 

County,    203   Fed.   894,    122    CCA    188, 

aff.  196  Fed.  791. 

[a]  Under  la.  Code,  3391. — McKeown 
V.  Brown,  167  la.  489,  149  NW  593. 

[b]  Costs  are  properly  taxed  against 
plaintifF  inasmuch  as  it  is  incumbent 
on  him  to  make  proof  of  heirship,  and 
until  this  was  done  the  defendant  as 
custodian  of  the  funds  was  not  justi- 
fied in  surrendering  them.  McKeown 
V.  Brown,  167  la.  489,  149  NW  593. 

ESTOPPEL 

679-1  Crosby  v.  Turner  (Ala.)  75 
S  937. 

[a]  Estoppels  are  odious,  and  every 
presumption  is  against  them  until  the 
right  to  apply  them  affirmatively  ap- 
pears with  certainty  by  the  record. 
In  re  Evans,  42  Utah  282,  130  P  217. 
679-2  Eoy  v.  Bellevieu  (Me.),  108 
A  70;  In  re  Springer's  Est.,  97  Wash. 
546,  166  P  1134. 

679-3  Mutual  L.  Soe.  v.  Stowe,  15 
Ala.  App.  293,  73  S  202;  Wayne  C. 
Nat.  B.  V.  Kneeland  (Okl.),  161  P  1.93; 
Burke  v.  Barnum,  40  R.  I.  71,  99  A 
1027. 

680-8  Lang  v.  Lundy,  185  Mich.  390, 
152  NW  78;  Barnard  v.  Ger.  Amer, 
Sem.,  49  Mich.  444,  13  NW  811. 
680-9  Williams  W.  Wks.  v.  Small  & 
Sons,  19  Ga.  App.  600,  91  SE  920. 
681-14  Jackson  v.  Bohlin  (Ala, 
App.),  76  S  697. 

681-16  Pasadena  P.  I.  Co.  v.  Le- 
lande,  175  Cal.  511,  166  P  341. 
[a]  A  wife  is  not  estopped  to  claim 
title  as  against  an  execution  creditoi 
of  her  husband,  when  the  property  be- 
longed to  her  and  came  into  the  name 
of  her  husband  without  her  knowledge, 
she  being  unable  to  read.  McKeehan 
«.  VoUmer,  etc.  Co.,  30  Ida.  505,  166 
P  256,  AnnCasl918E,  1197. 
682-21  Weghorst  v.  Clark  (Colo.). 
180  P  742. 

682-24  Shelton  v.  Ry.  Co.,  255  Fed, 
182;  Trinkle  v.  Ladoga  (Ind.  App.), 
117  NE  542. 
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683-26  Shelton  v.  Ey.  Co.,  255  Fed. 
182;  Lang  v.  Limdy,  185  Mich.  390, 
152  NW  78;  Dean  V.  Crall,  98  Mich. 
591,  57  NW  813,  39  AmSt  571;  Bemi» 
V.  Gas.  Co.,  125  Minn.  54,  145  NW  622; 
Merck  v  Merck,  95  S.  C.  328,  78  SB 
1027. 

683-27  Anfenson  v.  Banks,  180  la. 
1066,  163  NW  608,  LEA1918D,  482. 
683-29  Feick  v.  Stephens,  250  Fed. 
185,  162  CCA  321;  Barnes  v.  Marshall, 
193  Ala.  94,  69  S  436;  MiHitello  v. 
Grocery  Co.,  190  Ala.  675,  67  S  420; 
Gingold  V.  Coplon,  186  Ala.  340,  65  S 
328;  Ahlers  v.  Smiley,  11  Cal.  App. 
343,  104  P  997;  Divine  v.  George 
(Colo.),  166  P  242;  North  Ave.  Bldg. 
&  L.  Assn.  V.  Huber,  286  111.  375,  121 
NE  721;  Buckingham  v.  Kerr  ■  (Ind. 
App.),  120  NE  432;  McConnell  v.  Nat. 
Bk.,  59  Ind.  App.  319,  103  NE  809; 
Johnson  v.  Ins.  Co.  (la.),  168  NW  264; 
Dolph  V.  Wortman  (la.),  168  NW  252; 
Powell  V.  Wines,  179  Ky.  414,  200  SW 
641;  Bracket  v.  Modern  Brotherhood, 
154  Ky.  340,  157  SW  690;  Hebert  v. 
Champagne  (La.),  81  S  217;  Coleman 
V.  Ins.  -Co.,  273  Mo.  620,  201  SW  544; 
McLure  v.  National  Bank,  263  Mo.  128 
172  SW  336;  Marshall  v.  Hall  (Mo. 
App.),  200  SW  770;  L.  J.  Upton  &  Co. 
V.  Ferebee  (N.  C),  100  SE  310;  Bun- 
ker V.  Harding  (Okl.),  174  P  749; 
Crump  V.  Lanham  (Okl.),  168  P  43; 
Lane  v.  Myers,  70  Or.  376,  141  P  1022; 
Christian  v.  Eugene,  49  Or.  170,  89 
P  419;  Farmers'  etc.  House  v.  Guinn 
(lex.  Civ.),  208  SW  362;  Murphy  v. 
Lewis  (Tex.  Civ.),  198  SW  1059;  Eosa 
V.  Jackson  (Tex.  Civ.),  165  SW  513; 
In  re  Evans,  42  Utah  282,  130  P  217; 
Matzg,er  v.  E.  Co.,  80  Wash.  401,  141 
P  900. 

685-30  [a]  In  Equity.— That  the 
defense  of  estoppel  in  pais  need  not  be 
pleaded  in  equity,  see  In  re  Interna- 
tional Mineral  Co.,  222  Fed.  415; 
Plumb.  V.  Curtis,  66  Conn.  154,  33  A 
998;  Hawley  v.  Middlebrook,  28  Conn. 
527. 

686-38  Citizens'  Bk.  v.  Opperman 
(Ind.),  115  NE  55;  Halsell  t;.  Bank,  48 
Okl.  535,  150  P  489,  LEA1916B,  697; 
jladstone  Lumber  Co.  v.  Kelly,  64  Or 
163,  129  P  763;  Ford  v.  Warner  (Tex! 
Civ.),  176  SW  885;  Young  Men's  Chris- 
tian Assn.  V.  Sehow  Bros.  (Tex  Civ  1 
161  SW  931.  ■•'' 

687-43  Security  State  Bank  v.  Gan- 
non, 39  S.  D;  232;  163  NW  1041. 


687-44  Divine  v.  George  (Colo.), 
166  P  242;  Eichards  v.  Eobin,  178  App. 
Div.  535,  165  NYS  780;  Lane  v.  Myers, 
70  Or.  376,  141  P  1022;  CoUey  v.  Hard- 
ware Co.,  119  Va.  439,  89  SE  906. 
688-45  Farmers'  St.  Bank  v.  Keen 
(Okl.),  167  P  207. 

689-46  Hawkins  v.  Ins.  Co.,  80  W. 
Va.  773,  93  SB  873,  LEA1918A,  789. 
690-55  Oak  Grove  H.  T.  Co.  v.  Tel. 
Co.  (Mo.  App.),  209  SW  552. 
690-56  Wells  v.  Parker  (Ala.),  75  S 
914;  Lang  v.  Lundy,  185  Mich.  390, 
152  NW  78;  Dean  v.  Crall,  98  Mich. 
591,  57  NW  813,  39  AmSt  571;  Merck 
V.  Merck,  95  S.  C.  328,  78  SE  1027. 
691-57  Barnes  v.  Marshall,  193  Ala. 
94,  69  S  436;  Millitello  v.  Grocery  Co., 
190  Ala.  675,  67  S  420;  J.  M.  Card 
Lumber  Co.  v.  Ozement,  187  Ala.  237, 
65  S  792;  Gingold  v.  Coplon,  186  Ala. 
340,  65  S  328;  Jones  &  Co.  c.  Peebles, 
130  Ala.  269,  30  S  564;  Wienke  v. 
Smith  (Cal.),  176  P  42;  Mentry  v. 
Trust  Co.,  20  Cal.  App.  388,  129  P  470; 
Fritz  V.  Mills,  12  Cal.  App.  113,  106 
P  725;  Mesa  Co.  Nat.  Bank  v.  Berry, 
24  Colo.  App.  487,  135  P  129;  McCon- 
nell V.  Nat.  Bank,  59  Ind.  App.  319, 
103  NB  809;  Grooms  v.  Morrison,  249 
Mo.  544,  155  SW  430;  Dibert .  v. 
D'Arcy,  248  Mo.  617,  154  SW  1116; 
Conrow  v.  HuflSne,  48  Mont.  437,  138 
P  1094;  Halsell  v.  Bank,  48  Okl.  535, 
150  P  489,  LEA  1916B,  697;  Stamm  v. 
Wood,  86  Or.  174,  168  P  69;  Christian 
V.  Eugene,  49  Or.  170,  89  P  419;  Nic- 
kum  V.  Burckhardt,  30  Or.  464,  47  P 
788,  48  P  474;  Parks  v.  Sullivan  (Tex. 
Civ.),  152  SW  704;  Eeed  v.  Eobertson 
(Tex.  Civ.),  150  SW  306. 

692-58  Johns  v.  Clother,  78  Wash 
602,  139  P  755. 

692-59  [a]  In  a  suit  against  an  ad- 
ministrator, evidence  of  an  estoppe  is 
admissible  under  the  general  denial  by 
virtue  of  statute.  McConnell  v.  Nat. 
Bank,  59  Ind.  App.  319,  103  NE  809. 
692-60  Stevens  v.  Terminal  Co.,  20 
Cal.  App.  743,  130  P  197;  Ahlers  v. 
Smiley,  11  Cal.  App.  343,  104  P  997; 
Stamm  v.  Wood,  86  Or.  174,  168  P  69. 
693-67  McLure  v.  National  Bank) 
263  Mo.  128,  172  SW  336;  Grooms  v. 
Morrison,  249  Mo.  544,  "155  SW  430; 
Colley  V.  Ins.  Co.,  185  Mo.  App.  616, 
171  SW  663;  Lane  v.  Myers,  70  0''. 
376,  141  P  1022;  MeMahan  &-  Co.  v 
S.  Nat.  Bank  (Tex.  Civ.),  160  SW  403' 


S24 


ESTRAY8 


Vol.  8 


Johns  V.  Clother,  78  Wash.  602,  139 
P  755. 

693-68  Bogers  v.  Reynolds,  95  Wash. 
470,  164  P  80. 

694-71  Loekhart  v.  Kentland  C.  &. 
C.  Co.,  182  Ky.  673,  207  SW  18. 
694-74  North  J.  Coal  Co.  v.  Helton, 
174  Ky.  335,  192  SW  32;  Pigott  v. 
Pigott,  112  Miss.  873,  73  S  800;  Hirsch 
Mill  Co.  V.  Ey.  Co.,  165  Wis.  220,  161 
NW  741. 

695-75  Ironton  v.  Const.  Co.,  212 
Fed.  353,  129  CCA  29;  Ford  v.  Warner 
(Tex.  Civ.),  176  SW  885. 

695-77  Hoosier  Const.  Co.  v.  Seibert, 
63  Ind.  App.  594,  114  NE,981. 
695-78  Horner  v.  Horner,  22  Haw. 
9;  L.  J.  Upton  &  Co.  v.  Ferebee  (N. 
C),  100  8E  310;  Bunker  v.  Harding 
(Okl.),  174  P  749;  Cudd  v.  Rogers  (S. 
C),  98  SE  796. 

[a]  Under  a  general  denial  In  eject- 
ment defendant  (1)  is  permitted  by 
statute  to  prove  an  estoppel  to  defeat 
plaintiff's  cause  of  action.  Fitch  v. 
Walsh,  94  Neb.  32,  142  NW  293.  (2) 
In  trespass  to  try  title  evidence  of  es- 
toppel is  admissible  under  general 
issue.  Birge-Forbes  Co.  v.  Wolcott 
(Tex.  Civ.),  176  SW   605. 

[b]  Under  traverse,  evidence  of  es- 
toppel is  not  admissible.  Bracket  v. 
Modern  Brotherhood,  154  Ky.  340,  157 
SW  690. 

696-80  South  Texas  Lnm.  Co.  v. 
Wolvin  Line  (Tex.  Civ.),  199  SW  1129; 
Canadian  Long  Dis.  Tel.  Co.  v.  Seiber 
(Tex.  Civ.),  159  SW  897. 
696-81  Ohio  &  Colorado  S.  &  R.  Go. 
V.  Barr,  58  Colo.  116,  144  P  552;  Blod- 
gett  «/.  Perry,  97  Mo.  263,  10  SW  891, 
10  AmSt  307;  McMahan  &  Co.  v.  Nat. 
Bank  (Tex.  Civ.),  160  SW  403. 
697-84  Portland  v.  Lumb.  Co.,  68 
Or.  86,  133  P  829. 

[aj    Omission  to  allege  that  by  reason 
thereof  plaintiffs  were   estopped,   etc., 
does  not  vitiate  an  otherwise  sufficient 
plea  of   estoppel.     Molina  v.  Ramirez, 
15  Ariz.  249,  138  P  17. 
697-85     Gillen   v.   Ins.   Co.,   178   Mo. 
App.  89,  161  SW  667. 
698-86    Ohio  &  Colorado  L.  &  B.  Co. 
V.  Barr,  58  Colo.  116,  144  P  552. 
698-90      Blodgett    v.    Perry,    97   Mo. 
263,  10   SW  891,  10   AmSt   307;    S.  v. 
Heaphy,  88  Vt.  428,  92  A  813. 
699-91     Ohio  &  Colorado  S.  &  R.  Co. 
v.  Barr,  58  Colo.  116,  144  P  552;     Gil- 


len V.  Ins.  Co.,  178  Mo.  App.  89,  161 
SW  667. 

699-92  Cudd  v.  Sogers  (S.  C),  98 
SE  796. 

703-7  Irvine  v.  Wiley,  145  6a.  867, 
90  SE  69. 

702-8     McAdow  v.  Ry.  Co.,  100  Kan. 
309,  164  P  177,  LEA1917E,  539;     Shaw 
V.  Corbett  (Or.),  185  P  585. 
704-17     Rogers   v.   Whitney,   91    Vt. 
79,  99  A  419. 

704-22  Amarillo  Nat.  Bank  v.  San- 
born (Tex.  Civ.),  169  SW  1075. 
705-23  Jones  v.  Burks,  110  Ark.  108, 
161  SW  177;  Sellers  v.  Solway,  31 
Cal.  App.  259,  160  P  175;  Crumley  v. 
Banking  Co.,  141  Ga.  603,  81  SE  871; 
Allen  v.  Powell  (Ind.  App.),  115  NE 
96;  Boston  &  A.  R.  R.  Co.  v.  Reardon, 
226  Mass.  286,  115  NE  408;  Harlow 
V.  Joseph,  183  Mich.  500  149  NW  1047; 
American  Cent.  Ins.  Co.  v.  Sinclair 
(Okl.),  160  P  60;  Farmers'  &  M.  Bk. 
V.  Rivers  (S.  C),  92  SE  753;  Frigid 
Fluid  Co.  V.  Westhpimer  Co.  (Tex. 
Civ.),  189  SW  334. 

[a]  Variance. — Where  the  complaint 
sets  out  a  cause  of  action  based  upon 
estoppel  by  conduct,  proof  of  a  direct 
promise  by  defendant  to  pay  the  obli- 
gation involved  is  inadmissible.  Marks 
V.  Jones  (Tex.  Civ.),  154  SW  618. 

[b]  The  burden  of  proving  the  facts 
constituting  an  estoppel  by  conduct 
rests  upon  the  party  claiming  the  bene- 
fit of  the  estoppel.  Long  v.  Shelton 
(Tex.  Civ.),  155  SW  945. 

[c]  If  more  than  one  inference  can 
be  drawn  from  the  testimony,  (1)  the 
question  of  estoppel  by  conduct  or 
equitable  estoppel  is  one  of  fact.  Mun- 
roe  V.  Stanley,  220  Mass.  438,  107  NE 
1012.  (2)  On  the  other  hand,  if  but 
one  inference  can  be  drawn  from  the- 
facts,  the  court  may  charge  the  jury  as 
to  the  legal  effect  of  those  facts.  Har- 
low V.  Joseph,  183  Mich.  500,  149  NW 
1047. 

706-32    Landrum  &  Co.  v.  Wright,  11 
Ala.  App.  406,  66  S  892. 
706-35      [a]      Instruction    approved. 
Campbell  v.  Miller,  165  N.  C.  61,  80  S 
E  974. 


ESTEATS 
712-14     Moore  v.  Hensley,  189  Mo. 
App.  326,  175  SW  91. 
[a]    Notice. — Where  owner  knows  that 
his  animal  has  been  taken  up  he  need 
not  be  served  with  personal  notice  by 
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the  person  who  has  taken  the  animal. 

Tidwell  V.  Eobinette,  12  Ala.  App.  655, 

68  S  555. 

715-34    Oibson  v.  Linthicum,  50  Okl. 

181,  150  P  908. 

722-73     See   Moore   v.   Hensley,   189 

Mo.  App.  326,  175  SW  91. 

EXECUTORS     AJSTD     ADMIinSTRA- 

TOBS 
729-1  [a]  Suing  co-ezecutoi. — (1) 
An  executor  may  always  maintain  a 
suit  against  his  co-executor  in  equity 
for  property  belonging  to  the  estate. 
In  re  Watson,  148  NYS  902,  aflf.  150 
NTS  776;  Franco  v.  Franco,  3  Ves. 
Jr.  75,  30  Bug.  Reprint  902;  Earl  Pow- 
let  V.  Herbert,  1  Ves.  Jr.  297,  30  Bng. 
Reprint  352.  (2)  And  in  New  York 
under  the  code  an  action  may  be  main- 
tained by  one  executor  against  his 
co-executor  for  property  belonging  to 
the  estate.  In  re  Watson,  148  NYS 
902,  aff.  160  NYS  776. 
[b]  Venue. — Suit  by  executor  to  mar- 
shal assets  and  enjoin  pending  actions 
of  creditors  may  be  brought  in  the 
county  of  the  residence  of  any  creditor. 
Ragan  v.  Smith,  142  Qa.  398,  83  SE 
119. 

729-2  Kinard  v.  George,  142  Ga.  Ill, 
82  SE  560;  Claussen  v.  Claussen,  279 
111.  99,  116  NE  693;  Craig  v.  Norwood, 
61  Ind.  App.  104,  108  NE  395  (action 
for  conspiracy  and  conversion  may  be 
maintained) ;  Weil  v.  Marquis,  256  Pa. 
608,  101  A  70. 

[a]  Bight  of  public  administrator  to 
sue.  See  Flanagan  v.  Gehrke,  136  La. 
402,  67  S  194. 

[b]  Property  fraudulently  conveyed, 
etc.  McGuire  v.  Davis,  95  Kan.  486, 
148  P  755. 

731-6  Meagher  v.  Kimball,  220  Mass. 
32.  107   NE  431. 

[a]  Action  by  judgment  creditor  is 
proper,  upon  the  refusal  of  adminis- 
trator, and  where  it  is  for  the  purpose 
of  recovering  property  fraudulently 
conveyed  by  decedent.  Allen  v.  Pow- 
ers, 196  Mich.  622,  162  NW  948. 

[b]  Derastavit.— An  administrator  de 
bonis  non  cum  testamento  annexo  can- 
not sue  for  a  devastavit  committed  by 
his  predecessors.  Sydnor  v.  Graves, 
119  Md.  321,  86  A  341. 

731-7  Bhrman  v.  Bassett,  159  App 
Div.  752,  144  NYS  976;  Elliott  V, 
Blue,  74  W.  Va.  209,  81  SE  982. 


732-9  Leavitt  v.  Scholes  Co.,  210 
N.  Y.  107,  103  NE  965,  rev.  148  App. 
Div.  78,  132  NYS  1033. 

[a]  Rule  in  New  York. — An  action  at 
law  upon  a  contract  made  by  the  de- 
ceased must  be  brought  in  the  name  of 
the  executor  or  administrator,  but  an 
action  on  a  contract  made  by  him  must 
be  sued  on  individually.  Ehrman  v. 
Bassett,  159  App.  Div.  752,  144  NYS 
976. 

[b]  Botli.— Gould  V.  Predonia,  104 
Misc.  270,  171  NYS  949. 

733-10  Elliott  V.  Blue,  74  W.  Va, 
209,  81  SE  982. 

733-11  Williams  v.  McHugh,  17  Ga. 
App.  59,  86  SE  272  (eit.  8  Standard 
Peoc.  733);  Mallory  v.  Hot  Springs 
Co.,  157  App.  Div.  253,  933,  141  NYS 
961. 

734-13  Ryan  v.  Kelsey  (CCA),  259 
Fed.  945. 

[a]  Joinder  of  heir. — (1)  An  execu- 
tor or  administrator  may  sue  to  pro- 
tect the  interests  of  the  estate  and 
need  not  join  the  heirs  or  next  of  kin 
as  parties  plaintiff.  Ryan  v.  Hutchin- 
son, 161  la.  575,  143  NW  433;  Rhodes 
V.  Stout,  26  la.  313.  (2)  The  same 
rule  applies  where  executor  or  admin- 
istrator is  made  defendant.  Ryan  v. 
Hutchinson,  161  la.  575,  143  NW  433; 
Powell  V.  Spaulding,'  3  G.  Gr.  (la.) 
443. 

736-21     Brooklyn    C.    Co.    v.    Lumb. 
Co.,  175  App.  Div.  246,  161  NYS  514. 
736-22     Williams  v.  McHugh,  17  Ga. 
App.  59,  86  SE  272   (Cit.  8  Standaed 
Proc.   736);      Nation    v.    Green     (Ind. 
App.),  114   NE   895. 
737-23      [a]      Misjoinder.— Where   a 
right  of  action  accrues   to   one  as   an 
individual,  as  an  executor,  or  as  a  trus- 
tee he  has  three  causes  of  action  and 
he    cannot    join    them    in    one    action. 
Taggart    v.   Francis   Draz    &    Co.,    166 
App.  Div.  381,  150  NTS  41. 
737-25     Taggart  v.  Francis  Draz  & 
Co.,  166  App.  DiT.  381,  150  NTS  41. 
738-28    Perry  v.  Coal  Co.,  74  W.  Va. 
122,  81  SE  844. 

[a]  lusufBcient  allegations.  —  Where 
plaintiff  sued  in  his  individual  capac- 
ity, an  amendment  merely  adding  the 
words  "as  administrator"  is  not  sufli- 
cient  to  state  a  cause  of  action  for 
recovery  of  damages  to  property  unless 
it  is  alleged  either  in  original  or 
amended  petition  that  the  title  to  the 
property  was  in  the  decedent,  that  such 
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person  is  iii  fact  dead,  and  that  plain- 
tiff has  been  duly  appointed  and  quail- 
ed as  administrator  of  his  estate. 
Leathers  v.  Eaburn,  13  Ga.  App.  744, 
79  SE  946. 

738-29  Alveraon  v.  Coal  Co.  (Ala.), 
77  S  547. 

738-31  Cameron  v.  Ah  Quong,  175 
Cal.  377,  165  P  961;  Trask  v.  Karriek, 
87  Vt.  451,  89  A  472. 
[a]  Solely  in  representative  capacity. 
Where  plaintiff  recites  in  the  bill  she 
is  administratrix  of  her  father's  es- 
tate, but  does  not  indicate  that  the  bill 
is  filed  solely  as  administratrix  it  will 
be  held  that  it  is  brought  by  her  in- 
dividually and  also  as  administratrix, 
Lake  v.  Weaver,  80  N.  J.  Eq.  395,  86  A 
817,  aff.  80  N.  J.  Eq.  554,  86  A  821. 
741-40  Perry  v.  Coal  Co.,  74  W.  Vm. 
122,  81  SE  844;  Austin  v.  CalloTr»y, 
73  W.  Va.  231,  80  SE  361. 
741-43  Peavy  v.  Sangster,  13  Ga. 
App.  418,  79  SE  215. 
742-44  [a]  Amendment  not  al- 
lowed on  appeal. — Where  an  action  was 
improperly  brought  in  a  representative 
capacity,  the  appellate  court  ought  not 
to  allow  an  amendment  striking  out 
the  designation  of  the  plaintiff  "as 
executrix"  and  permit  the  recovery  to 
stand  as  though  the  action  had  been 
brought  in  an  individual  capacity,  es- 
pecially where  the  defendant  had  chal- 
lenged the  right  to  bring  the  action 
in  representative  capacity.  Ehrman  v. 
Bassett,  159  App.  Div.  752,  144  NTS 
976. 

742-45  See  Fentzka's  Admr.  v. 
Const.  Co.,  162  Ky.  580,  172  SW  1060. 
744-62  Craig  v.  Norwood,  61  Ind. 
App.  104,  108  NE  395. 

[a]  Plea  In  abatement. — An  exec- 
utor's right  to  sue  and  recover  prop- 
erty can  only  be  questioned  under  S 
plea  in  abatement.  Purlngton  v. 
Broughton  (Tex.  Civ.),  158  SW  227; 
Fisher  v.  Giddlngs,  43  Tex.  Civ.  393, 
95  SW  33. 

[b]  Objection  as  to  want  of  capacity, 
not  appearing  on  face  of  petition  is 
controlled  by  §118  Civ.  Code,  and  may 
be  raised  by  answer  or  other  proper 
pleading.  Fentzka's  Admr.  v.  Const. 
Co.,  162  Ky.  580,  172  SW  1060. 

[e]  Tbe  plea  of  ne  unquea  adminis- 
trator asserts  defendant's  right  to  be 
held  answerable  only  to  that  plaintiff 
Who  had  lawful  authority  to  sue.  MU- 


bra  V.  Iron  Co.,  182  Ala.  622,  62  S 
176. 

746-68  M41bra  v.  Iron  Co.,  182  Ala. 
622,  62  S  176. 

746-69  See  Purington  v.  Broughton 
(Tex.  Civ.),  158  SW  227. 
747-72  [a]  Legal  conclusions. — A 
denial  of  capacity  to  sue,  and  a  veri- 
fication of  the  answer  that  "the  facts 
therein  stated  are  true"  is  a  mere  con- 
clusion, and  does  not  put  in  issue  the 
appointment  as  administrator.  Smith 
V.  Bowersock,  95  Kan.  96,  147  P  1118. 
747-74  El  Paso  &  Southwestern  Co. 
V.  La  Londe  (Tex.  Civ.),  173  SW  890. 
747-75  [a]  That  the  temporary  ad- 
ministration had  lapsed  should  be 
raised  by  a  sworn  plea  in  abatement. 
El  Paso  &  Southwestern  Co.  v.  La 
Londe  (Tex.  Civ.),  173  SW  890. 
747-76  Corcoran  v.  Kennedy,  177 
App.  Div.  63,  163  NTS  703;  Eosenberg 
V.  Jefferson,  163  NTS  157. 

[a]  Wbere  the  administrator  was  an 
he&  and  the  action  had  been  revived 
(by  him  In  his  official  capacity,  the 
judgment  for  money  should  run  in 
favor  of  administrator  in  his  represen- 
tative capacity  for  the  purpose  of  ad- 
ministration. Bogers  v.  Schlotterback, 
167  Cal.  35,  138  P  728. 

[b]  Ag&lnst  administrator  as  such. 
Where  judgment  was  against  the  ad- 
ministrator suing  it  should  be  entered 
against  him  as  such  administrator  and 
not  individually.  Christensen  v.  Chris- 
topher, 157  Wis.  525,  147  NW  830. 
747-77  Anderson  v.  Daniel,  19  Ga. 
App.  526,  91  SE  940;  Bingham  v. 
Domer,  93  Wash.  253,  255,  162  P  355. 
747-78  Girty  v.  Glrty,  175  Ky.  166, 
193  SW  1024. 

747-79  Pope  v.  Osborne,  182  111. 
App.  659;  Seeor  v.  Slver  (la.),  161  N 
W  769;  Ellis  v.  E.  Co.,  90  N.  J.  L.  349, 
101   A  415. 

[a]  Party  procnrlng  suit. — But  where 
a  suit  was  brought  by  an  administra- 
tor for  sole  benefit  of  another,  who  is 
made  a  party  defendant,  and  not  for 
the  benefit  of  the  estate,  the  costs 
should  be  taxed  against  him  who  pro- 
cured the  suit  to  be  brought.  Scott  v. 
Pittman,  37  Okl.  470,  132  P  491. 
748-81  Leavltt  v.  Seholes  Co.,  210 
N.  T.  107,  103  NE  965,  rev.  148  App. 
Div.  78,  132  NTS  1033. 
748-83  Erratum. — The  cross  refer- 
ence  should   have   been   see   generally 
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the  title,  "Judgments  and  Decrees, 
Enforcement  of." 

748-84  St.  Bernard  v.  Shane,  201 
Fed.  453. 

748-85  Mattison  v.  E.  B.,  205  Fed. 
821;  St.  Bernard  v.  Shane,  201  Fed. 
453;  Knight  v.  By.  Co.,  160  la.  160, 
140  NW  839;  Agee  v.  Brent,  132  La. 
821,  61  S  837;  Nathan  Miller's  Sons 
0.  Blinn,  219  Mass.  266,  106  NB  985; 
Mallory  v.  Hot  Springs  Co.,  157  App. 
Div.  253,  933,  141  NYS  961;  Conley 
V.  Huntoon,  37  R.  I.  343,  92  A  865;  In 
re  Goss'  Est.,  73  TV'ash.  330,  132  P 
409.  See  First  National  Bank  v.  Dow- 
dy, 175  Mo.  App.  478,  161  SW  859. 
749-86  See  Provident  L.  &  T.  Co.  v. 
Fletcher   (CCA)   258  Fed.  583. 

[a]  That  foreign  letters  of  adminis- 
tration were  not  properly  authenticat- 
ed in  accordance  with  §45  of  the  De- 
cedent's Estate  Law  (Consol.  Laws, 
N.  Y:,  1909,  ch.  13),  so  as  to  qualify 
complainant  to  sue  under  §1836_a,  Code 
Civ.  Proc,  is  ground  for  staying  the 
suit,  but  not  for  dismissing  the  bill. 
Lecouturier  v.  Ickelheimer,  205  Fed. 
682. 

[b]  Action  involving  title.— A  foreign 
administrator  cannot  maintain  an  ac- 
tion involving  title  to  real  estate  un- 
der §675  Code  of  Civ.  Proc.  Colburn 
V.  Latham,  32  S.  D.  310,  143  NW  278. 
{c]  In  New  York,  §  1836a  of  Code  Civ. 
Proc,  added  by  laws  of  1911,  eh.  631, 
provides  that  a  foreign  administrator 
may  sue  in  the  courts  of  New  York  if 
within  twenty  days  after  suit  is 
brought  he  shall  file  in  ofSce  of  the 
clerk  of  the  court  a  copy  of  the  letters 
issued  to  him  properly  authenticated, 
in  default  whereof  all  proceedings  may 
be  stayed  until  he  does  so.  This  is  » 
condition  subsequent  and  not  a  condi- 
tion precedent  and  the  court  has  dis- 
cretion in  the  matter  of  staying  the 
suit.  Lecouturier  v.  Ickelheimer,  205 
Fed.  683. 

750-87  See  Mallory  v.  Hot  Springs 
Co.,  157  App.  Div.  253,  933,  141  NYS 
961. 

750-88  Biddle  v.  Wilkins,  1  Pet.  (TI. 
S.)  686,  7  L.  ed.  315;  Newberry  v.  Bob- 
inson,  36  Fed.  841;  Arizona  Cattle  Co. 
V.  Huber,  4  Ariz.  69,  33  P  555;  Way- 
land  V.  Porterfield,  1  Met.  (Ky.)  638; 
Barton  v.  Higgins,  41  Md.  539;  Nichols 
V.  Smith,  7  Hun  (N.  Y.)  580;  Moore  V. 
Fields,   42   Pa,   467;    Hunt   v.  Lyle,   « 


Yerg.    (Tenn.)    412;    Page   v.   Cravens, 
3  Bead   (Tenn.)   383. 
752-3      Garver    v.    Thoman,   15   Ariz. 
38,  135  P  724;  MeCall's  Succession,  140 
La.  88,  72  S  818. 

[a]  A  special  administrator,  although 
not  liable  to  an  action  by  a  creditor 
of  the  deceased  may  be  proceeded 
against  in  equity  to  establish  a  trust 
in  funds  held  in  trust  by  the  testator. 
Meagher  v.  Kimball,  220  Mass.  32,  107 
NE    431. 

752-4  Northwestern  Inv.  Co.  v.  Pal- 
mer, 113  Me.  395,  94  A  481;  Tharp  v. 
Jackson,  85  Or.  78,  165  P  585,  1173. 
752-5  [a]  Parties  plaintiff.— Where 
husband  and  wife  rendered  services  to 
latter 's  parent  under  an  implied  prom- 
ise to  pay  therefor,  they  may  join  as 
plaintiffs  in  an  action  to  enforce  the 
contract  against  parent's  estate.  Burt 
V  Gabbert,  174  Mo.  App.  521,  160  SW 
838. 

753-7  See  Grimes  v.  BarndoUar,  58 
Colo.  421,  148  P  256. 
753-8  [a]  Replevin.  —  An  owner 
may  sue  administrator  in  his  official 
capacity  for  the  recovery  of  property 
if  it  has  been  taken  and  is  held  in 
good  faith.  And  a  court  of  equity  may 
grant  relief  by  decreeing  payment  to 
be  made  for  such  property  out  of  the 
funds  of  the  estate.  Silsby  v.  Wick- 
ersham,  171  Mo.  App.  128,  155  SW 
1094. 

753-9  [a]  Trustee.  —  Where  funds 
have  been  lost,  wasted,  or  misapplied 
by  executors  a  court  of  equity  may  on 
proper  application  appoint  a  trustee 
to  maintain  an  action  for  the  recovery 
of  the  funds.  Lawson  v.  Burgee,  121 
Md.  203,  88  A  121. 

754-10  Eggers  v.  Krueger,  236  Fed. 
852,  150  CCA  114;  Garver  v.  Thoman, 
15  Ariz.  38,  135  P  724;  Jahp  v.  Brad- 
ley, 185  m.  App.  215;  Nation  v.  Green 
(Ind  App.),  114  NE  895;  Veader  v. 
Veader,  89  N.  J.  L.  727,  99  A  309. 
[a]  A  debt  for  funeral  expenses  may 
be  sued  against  administrator  or  exec- 
utor in  his  representative  capacity,  the 
general  rule  being  that  he  may  be  sued 
as  such  when  the  recovery  would  be  a 
direct  charge  upon  the  estate.  Golden 
Gate  Undertaking  Co.  «.  Taylor,  168 
Cal.  94,  141  P  922,  52  LBA(NS)  1152. 
754-13  Williams  v.  IfcHugh,  17  Ga. 
App.  59,  86  SB  872,  eit.  8  Standaxo 
Peoc.    754. 
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755-15  McKinney  v.  Powiell,  14Q 
Ga.  569,  91  SE  690;  Buck  v.  Meyer, 
,195  Mo.  App.  287,  190  SW  997;  Cor- 
'coran  v.  Kennedy,  177  App.  Div,  63, 
163  NTS  703. 

755-17  [a]  Co-executor  is  not  an 
indispensable  party  where  nothing  is 
asked  against  him.  Eraser  v.  Cole,  214 
Fed.  556,  131  CCA  102. 
755-19  Couch  v.  Crane,  142  Qa.  22, 
82  SE  459. 

756-20      Leggett    v.   Pelletreau,    213 
N.  Y.  237,  107  NE  509. 
757-25     Hanen  -i;.  Lenander,  178  la. 
569,  160  NW  18;  Bartle  v.  Tubbs,  178 
la.  503,  159  NW  969;    White  v.  Bonner 
Springs,  99  Kan.  148,  160  P  1024. 
757-26     Vragnizan  v.   Trust   Co.,   31 
Cal.  App.  709,  161  P  507. 
[a]    The  character  in  which  a  partjr  is 
sued  may  be  ascertained  from  the  sub- 
stance of  the  allegations  in  the  peti- 
tion considered  in   its  entirety.     Wal- 
lace V.   Wallace,   142    Ga.   408,   83    SE 
113. 

757-27  Jeffries  v.  Ferree,  175  Ky. 
18,  193  SW  646. 

757-30  Stubbs  v.  Nat.  Bank,  12  Ga. 
App.  539,  77  SE  893. 
758-33  Lewis  H.  P.  Co.  v.  Greene, 
40  E.  I.  309,  100  A  1017. 
759-34  Tropico  L.  &  I.  Co.  v.  Lam- 
bourn,  170  Cal.  33,  148  P  206;  Morri- 
son V.  Land,  169  Cal.  580,  147  P  259; 
Holbrook  v.  Libby,  113  Me.  389,  94  A 
482,  LBA1916A,  1167;  Inhab.  of 
Boothbay  Harbor  v.  Marson,  112  Me. 
605,  92  A  623;  In  re  "White's  Estate, 
254  Pa.  98,  98  A  785. 

[a]  Exception  where  claim  arises  in 
tort  or  other  wrongful  act  of  the  de- 
ceased. American  Trust  Co.  v.  Chitty, 
36  Okl.  479,  129  P  51. 

[b]  Claim  and  delivery. — One  is  not 
precluded  from  maintaining  an  action 
for  claim  and  delivery  because  he  did 
not  file  a  claim  therefor  in  the  probate 
court.  Truman  v.  Trust  Co.,  29  N.  D. 
456,  151  NW  219. 

[c]  An  action  for  funeral  expenses 
may  be  maintained  without  previous 
presentation  of  claim.  Golden  Gate  Un- 
dertaking Co.  V.  Taylor,  168  Cal.  94, 
141  P  922,  52  LEA(NS)   1152. 

[d]  Approved  by  orphans'  court. 
The  fact  that  a  claim  was  not  passed 
by  the  orphans'  court  does  not  pre- 
clude the  person  from  suing  thereon. 
Schnepfe  v.  Sehnepfe,  124  Md.  330, 
92  A  891, 


759-35     Geary  St.  P.  &  O.  E.  Co.  v. 

Est.  Co.  (Cal.),  175  P  457;  Tropico  L. 
&  Imp.  Co.  i;.  Lambourn,  170  Cal.  33, 
148  P  206;  Ryan  v.  Myers,  101  Kan. 
261,  167  P  1043;  Harding  v.  BuUard, 
172  Ky.  416,  189  SW  242.  Comp.  Stew, 
^rt  V.  Webb  (Tex.  Civ.),  156  SW  537, 
where  it  was  held  not  necessary  to 
present  a  claim  before  bringing  suit 
in  an  action  on  notes  to  secure  ven- 
dor's lien  and  to  foreclose  the  lien, 
[a]  Failure  to  present  claim  is  not  a 
mere  matter  of  abatement,  but  the 
presentation  of  claim  is  essential  to 
the  cause  of  action.  Ward  v.  Magaha, 
71  Wash.  679,  129  P  395.  - 
760-36  Farrington  v.  Miller,  225 
Mass.  535,  114  NB  737;  In  re  Camp- 
bell's Est.,  98  Wash.  295,  167  P  905. 
760-37  Morrison  v.  Land,  169  Cal. 
580,  147  P  259;  Etchas  v.  Orena,  127 
Cal.  588,  60  P  45;  Moore's  Admr.  v. 
Pierce,  160 'Ky.  107,  169  SW  620; 
Holbrook  v.  Libby,  113  Me.  389,  94  A 
482,  LEA1916A,  1167;  Dakota  Nat. 
Bank  v.  Kleiuschmidt,  33  S.  D.  132,  144 
NW  934. 

[a]  Variance. — The  claim  sued  «pon 
must  be  the  identical  claim  presented. 
One  cannot  present  a  claim  founded 
on  an  open  account  and  maintain  an 
action  on  a  promissory  note,  or  vice 
versa.  Vanderpool  v.  Vanderpool,  48 
Mont.  448,  138  P  772;  Brown  v.  Daly, 
33  Mont.  523,  84  P  883. 
760-38  Traweek  v.  Hagler  (Ala.), 
75  S  152. 

760-39  Morrison  v.  Land,  169  Cal. 
580,  147  P  259;  Vanderpool  v.  Vander- 
pool, 48  Mont.  448,  138  P  772. 
[a]  General  issue. — Want  of  filing  or 
presentment  of  a  claim  may  be  taken 
advantage  of  under  the  general  issue. 
Holbrook  v.  Libby,  113  Me.  389,  94  A 
482,  LEA1916A,  1167;  Eaton  v.  Bus- 
well,  69  Me.  552. 

761-46     See   Morrison  v.   Land,   169 
Cal.  580,  147  P  259. 
762-47     See  Selkregg  v.  Thomas,  27 
Colo.  App.  259,  149  P  273. 

[a]  An  executor  cannot  waive  the 
necessity  of  the  presentation  of  the 
claim.  Ward  v.  Magaha,  71  Wash.  679, 
129  P  395. 

[b]  In  South  Dakota  inasmuch  as  the 
failure  to  make  the  allegation  is  a  jur- 
isdictional matter  the  objection  may 
be  made  at  any  stage  of  the  proceed- 
ing or  on  appeal.    Dakota  Nat.  Bank 
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V.  Kleinsehmidt,  33  S.  D.  132,  144  NW 
934. 

[c]  The  better  practice,  when  defend- 
ant administrator  wishes  to  raise  ques- 
tion of  want  of  affidavit  and  demand, 
is  for  the  administrator  by  motion 
based  upon  his  own  affidavit  to  obtain 
a  rule  against  the  plaintiff  to  show 
cause  why  the  action  should  not  be 
dismissed  for  want  of  affidavit  and  de- 
mand. Moore's  Admr.  v.  Pierce,  160 
Ky.  107,  169  SW  620;  Thomas  v.  Thom- 
as, 15  B.  Mon.  (Ky.)  178,  181. 
762-48  Black  v.  O'Hara,  175  Ky. 
623,  194  SW  811. 

762-49    Miller's  Admr.  v.  Ewing,  163 
Ky.  401,  174  8W  22. 
[a]     Nature   of  plea. — The     plea     of 
plene  administravit  is   not  a   dilatory 
plea  but  a  plea  in  bar.     Wheatman  v. 
Andrews,  85  N.  J.  L.  107,  89  A  285. 
763-52      Eiehardson   v.  '  Lane,      226 
Mass.  224,  115  NE  305. 
763-53     Cook  v.  Cook,  18  Ga.  App. 
730,  90  SE  488. 

764-54  Miller's  Admr.  v.  Swing,  163 
Ky.  401,  174  SW  22,  See  Ky.  St., 
§3866;  Miller's  Admr.  v.  Ewing,  163 
Ky.  401,  174  SW  22. 
765-56  Pryor  v.  Krause  (Tex.  Civ.), 
168  SW  498. 

[a]  Judgment  In  different  capacities. 
Where  an  action  is  brought  against  an 
executor  or  administrator  personally 
and  also  in  his  representative  capacity 
the  judgment,  under  §1815,  Code  Civ. 
Proc,  is  de  bonis  propriis  and  de  bonis 
testatoris  respectively.  It  must,  how- 
ever, distinctly  show  whom  of  the  in- 
dividual and  the  representative  it  ob- 
ligates. Legget  V.  Felletreau,  213  H. 
Y.  237,  107  NE  509. 
766-61  See  6  Standabd  Peoo.  806. 
767-66  [a]  Personal  judgment. 
Where  statute  sets  apart  certain  prop- 
erty for  the  widow  exempt  from  dis- 
tribution and  sale,  the  executor's  lia- 
bility for  disposing  thereof  is  a  per- 
sonal one  and  a  judgment  against  him 
is  enforceable  by  rule.  Tranzell's  Exr 
V.  Pranzell,  153  Ky.  171,  154  SW  912. 
767-67  Rust  v.  Carpenter,  159  Ky 
623,  167  SW  873,  mod.  166  SW  180 
[a]  Judgment  on  decedent's  debt. 
A  judgment  against  an  administrator 
for  a  debt  of  his  decedent  should  run 
de  bonis  testatoris,  not  de  bonis  pro- 
priis. Davidson  ®.  Kunst,  72  W.  Va. 
116,  77  SE  548. 


768-69  Miller's  Admr.  v.  Ewing,  163 
Ky.  401,  174  SW  22. 
769-70  Com/p.  Wheatman  v.  An- 
drews, 85  N.  J.  L.  107,  89  A  285. 
769-71  Eeed  v.  Eeed  (Cal.),  172  P 
600;  Nathan  v.  Dierssen,  164  Cal.  607, 
130  P  12;  Eodisch  «;.  Moore,  266  111. 
106,  107  NE  108;  Joy  v.  E.  Co.,  183 
111.  App.  92,  aff.  263  111.  465,  105  NE 
330;  Ingham  v.  Mitchell,  176  111.  App. 
469. 

770-75  [a]  Amendment  of  Irregu- 
lar judgment. — Where  a  judgment  was 
rendered  aga^st  administratrix  as 
such  without  providing  for  collection 
out  of  the  property  of  the  intestate,  it 
is  irregular  but  not  void  and  is  amend- 
able. Humphrey  v.  Johnson,  143  Ga. 
703,  85  SE  830. 

770-79  [a]  Effect  of  return  of  exe- 
cution unsatisfied.  See  In  re  Fritz's 
Est.,  83  N.  J.  Eq.  610,  91  A  1017. 
[b]  In  New  York  an  execution  can 
issue  only  in  the  discretion  of  the  sur- 
rogate, under  §§1825,  1826  Code  Civ. 
Proc.  In  re  Watson,  163  App.  Div.  41, 
148  NYS  525. 

Erratum. — See   the   title    "Execution" 
should  read,  see  the  title  "Judgments 
and  Decrees,  Enforcement  of." 
771-80    Stewart  v.  Webb  (Tex.  Civ.), 
156  SW  537. 

771-81  Lane  v.  Cohen,  141  Ga.  501, 
81  SE  128. 

771-82    See  §30,  ch.  87,  W.  Va.  Code, 
§4056;       American   Bank,    etc..    Co.   v. 
Douglass,  75  W.  Va.  207,  83  SE  920. 
773-91    Anderson  v.  E.  Co.,  54  Mont. 
83,  167  P  841. 

774-97  [a}  Execution  should  not 
issue  therefor  as  such  costs  are  payable 
in  due  course  of  administration.  Eod- 
isch V.  Moore,  266  111.  106,  107  NE 
108. 

774-98  In  re  Dalton's  Est.  (la.), 
168  NW  332;  O'Connor  v.  Healey,  96 
Misc.  278,  161  NYS  582. 
774-1  Succession  of  Hawkins,  139 
La.  228,  71  S  492;  Oliver  v.  Sahler 
(App.  Div.),  172  NYS  637;  In  re 
Tachi's  Est.,  90  Wash.  621,  156  P  833. 
[a]  Where  defendant  dies  during  the 
suit  and  his  administrator  appears  and 
defends,  the  decree  should  provide  for 
execution  against  the  administrator 
personally.  Hanacom  v.  Maiden  &  Mel- 
rose Gaslight  Co.,  220  Mass.  1,  107  N 
E  426,   AnnCaBl917A,   145. 
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775-2  MeElfreah  v.  McElfresh  (la.), 
173  NW  259;  Eowe  v.  Dyesa  (Tex. 
App.),  213  SW  234. 
775-3  §§1835,  1836,  N.  Y.  Code  Civ, 
Proc;  Sabaevitz  v.  Gabrilowitz,  148 
NYS  615. 

775-4  Durie  v.  Blauvelt,  49  N.  J.  L. 
114,  6  A  312;  Callanan  v.  Keenan,  158 
App.  Div.  84,  142  NYS  561;  Conley 
V.  Huntoon,  37  E.  I.  343,  92  A  865. 
[a]  Actloa  upon  foreign  judgment. 
A  creditor  who  obtained  a  judgment 
'  againat  a  apeeial  adminiatrator  ap- 
pointed in  Arkansas  of  a  resident  of 
Missouri  could  not  proceed  on  such 
judgment  against  the  local  administra- 
tor in  the  Missouri  courts.  First  Na- 
tional Bank  v.  Dowdy,  175  Mo.  App. 
478,  161  SW  859. 

776-5  In  re  Goss'  Estate,  73  Wash. 
330,  132  P  409. 

[a]  Extent  of  rule. — The  reason  of  the 
rule  has  no  application  to  an  equitable 
action  where  the  representative  is 
(brought  in  for  the  protection  of  the 
equities  of  the  estate.  Callanan  v. 
Keenan,  158  App.  Div.  84,  142  NYS 
561. 

778-13  rirst  Nat.  Bank  v.  Ross 
(Okl.),  167  P  211. 

778-18      Merrill    v.     Comstock,     154 
Wis.  434,  143  NW  313. 
778-19     Penick  Supply  Co.  v.  Ander- 
son   (Ga.   App.),  97    SB   889. 
779-22     Baldridge  v.  Evans,  181  Is. 
204,  164  NW  333. 

780-38  Merrill  v.  Comstock,  154  Wis. 
434,  143  NW  313. 

781-39    •Comp.  Merrill    v.    Comstock, 
154  Wis.  434,  143  NW  313. 
781-44    Penick    Supply    Co.    ».    An- 
derson (Ga.  App.),  97  SE  889. 
785-65    Denver     T.     Co.     ».     Doyle 
(Colo.),  167  P  777. 

786-70  [a]  The  ordinary  may  sue 
for  the  use  of  a  distributee.  Flanders 
V.  Sutton,  143  Ga.  764,  85  SE  914; 
Mathis  V.  Fordham,  114  Ga.  364,  40 
SE  324. 

786-71  [a]  A  distributee  of  the  es- 
tate may  sue.  Flanders  v.  Sutton,  143 
Ga.  764,  85  SE  914. 
787-73  Vukmirovieh  v.  Nicholich, 
123  Minn.  165,  143  NW  255;  Shipman 
V.  Brown,  36  Okl.  623,  130  P  603. 
788-77  Davis  v.  S.  (Miss.),  79  S 
764. 

790-91  [a]  Declaration  held  Bufl- 
clent.— P.  V.  Eardin,  171  111.  App.  226. 
79-1-98     [a]     CondUBlTeneBB  of  judg- 


ment.— (1)  The  sureties  are  bound  by 
any  lawful  order  or  decree.  Steinert 
V.  Van  Aken,  150  NYS  525.  (2)  De- 
fense of  fraud  in  inducement  to  be- 
come surety  is  not  objectionable  as  con- 
stituting a  collateral  attack  upon  sur- 
rogate's decree  on  representative  bond. 
Steinert  v.  Van  Aken,  150  NYS  525. 
792-7  Anderson  v.  E.  Co.,  54  Mont. 
83,  167  P  841. 


EXHIBITS 
794-5     Harger  v.  Warner,    185    Ind. 
691,  114  NE  407. 

794-6  Armstrong  v.  Bank,  145  Ga. 
861,  90  SB  44. 

794-7     Texmo  C.  Exch.  Bank  v.  Lis- 
ten (Okl.),  160  P  82. 
795-10    Jones  v.    Chicago,    167    111. 
App.  175. 

795-14  Levin  v.  Casualty  Co.,  160 
NYS  1041;  St.  Louis  &  S.  F.  E.  Co. 
r.  Driggers  (Okl.),  166  P  703. 
[a]  Contract  partly  in  parol. — Where 
the  contract  relied  upon  rests  partly 
in  parol  and  partly  in  writing  the  part 
in  writing  need  not  be  made  an  exhibit 
in  an  action  thereon.  Tishbein  v.  Paine, 
52  Ind.  App.  441,  100  NE  766. 
799-19  [a]  Harmless  error. — ^In  an 
action  against  a  railroad  for  damages 
caused  by  elimination  of  a  grade  cross- 
ing it  was  discretionary  with  the  court 
to  order  plaintiff  to  annex  a  copy  of 
order  of  the  railroad  commission  to 
the  complaint  and  could  have  worked 
no  harm.  Warner  v.  E.  Co.,  86  Conn. 
561,  86  A  23. 

803-37  Crawford  v.  Carter,  146  Ga. 
526,  91  SB  780;  Lockhart  v.  Co.,  182 
Ky.  673,  207  SW  18. 
806-53  [a]  Waiver.  —  In  a  mort- 
gage foreclosure  suit  the  failure  to 
make  the  not^  an  exhibit  to  the  com- 
plaint, when  the  mortgage  itself  was 
made  an  exhibit,  is  waived  when  no 
objection  was  made  thereto.  Felker  v. 
Eice,  110  Ark.  7b,  161  SW  162. 
806-55  Lockhart  v.  Co.,  182  Ky.  673, 
207  SW  18;  Highland  Inv.  Co.  v.  Co. 
(Mo.),  209  SW  895;  S.  V.  MoQuillin, 
256  Mo.  693,  165  SW  713;  Mattero  v. 
Ins.  Co.  (Mo.  App.),  215  SW  750; 
American  Clay  Machinery  Co.  v.  Se- 
dalia  Brick  &  Tile  Co.,  174  Mo.  App. 
485,  160  SW  902;  S.  v.  Pingley  (W. 
Va.),  100  SE  216., 

806-56  [a]  Thereby  made  part  of 
record  on  appeal  by  Misaiasippi  stat- 
ute.   Panola  County  Bk.  v.  J.  O.  Nes- 
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sen   Lumb.   Co.,    117    Miss.   593,    78    S 
516. 

807-57     Shelton  v.  Eisemann    (Fla.), 
79  S  75;   Tremont  Lumb.   Co.  v.  May; 
143  La.  389,  78  J3  650. 
808-60    Lukach   v.  Blair,   108    Mise. 
20,  178  NTS  8. 

808-62     Lockhart  v.  Co.,  182  Ky.  673, 
207  SW  18. 

808-63     City  of  Paducah  v.  Pub.  Co., 
182  Ky.  206,  206  SW  280. 
810-66    City  of  Paducah  v.  Pub.  Co., 
182  Ky.  206,  206  SW  280. 
810-68     Sedgwick  v.   Blanchard,   164 
Wis.  421,  160   NW   267. 
811-72     [a]     Books   of   original   en- 
try.— Where   the    statement    of    claim 
sufficiently    described    the    goods   and 
averred  their  delivery,  it  is  immaterial 
whether  the  copy  attached  was  a  copy 
of  the  book   of  original  entries  or  of 
some  other  book  containing  the  neces- 
sary information.    Bethlehem  Steel  Co. 
V.  Topliss,  249  Pa.  417,  94  A  1099. 
811-73     Southern  S.  Co.  v.  Chambers 
(Okl.),  180  P  711. 

811-74  Hosher  v.  Fitzpatrick,  146 
Ga.  525,  91  SE  780;  Scott  v.  Pilipo, 
22  Haw.  174;  Jacks  v.  Masterson,  99 
Kan.  89,  160  P  1002;  Hall  v.  Ewing, 
140  La.  907,  74  S  190;  Wilson  v.  Van- 
dersaal  (Md.),  107  A  177;  McManus 
V.  Butler  (Mo.),  213  SW  447. 
812-75  Black  v.  O'Hara,  175  Ky. 
623,  194  SW  811. 

812-76  Feichter  v.  Korn  (Ind.  App.), 
123  NE  355;  Taylor  v.  Capp  (Ind. 
App.),  121  NE  37;  Farmers'  &  M. 
Bank  v.  Davies  (La.),  80  S  713;  Bowles 
V.  Hadden  (Tex.  Civ.),  210  SW  251. 
813-78  Harmon  v.  Co.  (Mich.),  168 
NW  521. 

814-84  See  Taylor  v.  Capp  (Ind. 
App.),  121  NE  37. 

814-87  Schramm-J.  Drugs  v.  Kleeb 
(Utah),  169  P  161. 

814-88     St.  Louis  &  S.  F.  E.  Co.  v. 
Driggers  <Okl.),  166  P  703. 
816-95     Comp.  Hellen  v.  Hellen,  170 
111.  App.  464. 

817-1  Hogan  v.  Scott,  186  Ala.  310, 
65  S  209;  Conoly  «.  Harrell,  182  Ala. 
243,  62  S  511;  Jones  v.  Chicago,  167 
111.  App.  175. 

818-2  Peabody  v.  Coal  &  Iron  Co., 
120  Md.  659,  87  A  1097;  Freeman  v. 
Natural  Gas  Co.,  74  W.  Va.  83,  81  SE 
572. 

818-3  S.  V.  McQuillan,  256  Mo.  693, 
165  SW  713. 


822-30  Mutrey  «.  Little  Eock,  135 
Ark.  38,  204  SW  604;  Donahue  v.  Bat- 
ferty  (W.  Va.),  96  SE  935;  Freeman 
V.  Natural  Gas  Co.,  74  W.  Va.  83,  81 
SE  572;  Atlantic  Terra  Cotta  Co.  v. 
Const.  Co.,  73  W.  Va.  449,  80  SE  924. 

EXTORTION 

824-1     Bush  V.  S.,  19  Ariz.  195,  168 

P  508. 

824-2     Arizona  Pen.  Code,  1913,  §512; 

S.   V.    Richards,   97    Wash.    587,   167    P 

47. 

828-29     [a]      See   P.  v.  Fowler,   152 

NYS  672,  where  it  was  held  that  New 

York  county  did  not  have  jurisdiction 

of  case  where  money  was  extorted  in 

another    county,   and    the     check    was 

carried  to  New  York  county  where  it 

was  indorsed  and  deposited  in  a  bank. 

828-31     S.  V.  Eichards,  97  Wash.  587, 

167  P  47. 

829-33     King  *.  S.   (Fla.),  83   S  88. 

829-34    Bush  v.  S.,  19  Ariz.  195,  168 

P  508. 

829-35     Cook  v.  S.,  22  Ga.  App.  770,  ■ 

97  SE  264. 

832-45     Anderson  v.  E.  Co.,  54  Mont. 

83,  167  P  841. 


EXTBADITION 
836-1  [a]  "The  executive  depart- 
ment having  thus  elected  to  waive  any 
right  to  free  itself  from  the  obligation 
to  deliver  up  its  own  citizens,  it  is  the 
plain  duty  of  this  court  to  recognize 
the  obligation  to  surrender  the  appel- 
lant as  one  imposed  by  the  treaty  as 
the  supreme  law  of  the  land,  and  as 
affording  authority  for  the  warrant  of 
extradition."  Charlton  v.  Kelly,  229 
IT.  S.  447,  ,33  Sup.  Ct.  945,  57  L.  ed. 
1274,  46  LEA  (NS)  397,  aff.  185  Fed. 
880. 

837-4  [a]  It  is  not  necessary  to 
produce  any  warrant  or  equivalent  of  a 
warrant  of  any  tribunal  of  the  demand- 
ing country,  but  an  authenticated  copy 
of  a  document  signed  by  ' '  The^  Examin- 
ing Magistrate  of  ^oyal  Superior  Court 
of  Munich,  Meidinger,  Eoyal  Council- 
lor," to  which  royal  seal  is  attached, 
describing  the  accused,  reciting  the 
charge,  his  flight,  and  probable  guilt 
is  sufficient.  Ex  parte  Sehorer,  197  Fed. 
67. 

838-5  Ex  parte  Sehorer,  197  Fed.  67. 
839-9  See  Ex  parte  Alvarez,  14  P. 
E.  628. 
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839-11  [a]  Copies  of  foreign  com- 
plaint.— ''It  is  advisable  that  certified 
copies  of  the  foreign  complaint  and 
warrant  be  attached  to  and  mads  a 
permanent  part  of  the  complaint;  but 
it  is  suflSeient  if,  as  was  don*  in  this 
ease,  those  documents  alleging  positive- 
ly the  respondent's  guilt,  are  presented 
to  the  commissioner  with  the  complaint, 
and  if  depositions  showing  probable 
cause  are  produced  at  the  hearing." 
Powell  V.  U.  S.,  206  Fed.  400,  124  CCA 
282. 

840-13  Bragisick  v.  Jeffries,  195 
Mich.  112,  161  NW  881;  Ex  parte  Al- 
varez, 14  P.  E.  628. 

840-14  [a]  Sufaclency  of  com- 
plaint.— ^If  the  complaint  intelligibly 
describes  the  offense,  and  if  the  offense 
ig  punishable  by  laws  of  both  countries, 
and  if  by  any  name  it  is  included  in 
the  treaty  that  is  enough.  Powell  v. 
V.  S.,  206  Fed.  400,  124  CCA  282. 
840-16  See  Ex  parte  Alvarez,  14  P. 
E.  628. 

842-25  Charlton  v.  Kelly,  229  U.  S. 
•447,  33  Sup.  Ct.  945,  57  L.  ed.  1274, 
46  LEA  (NS)  397,  aff.  185  Fed.  880; 
Ex  parte  La  Page,  216  Fed.  256;  Ex 
parte  Schorer,  197  Fed.  67. 
842-27  S.  V.  Knowles,  94  Wash.  251, 
162  P  518. 

844-36  Taft  v.  Lord,  92  Conn.  539, 
103  A  644,  LEA1918E,  545. 
844-37  Collins  v.  Johnston,  237  U. 
S.  502,  35  Sup.  Ct.  649;  Charlton  v. 
Kelly,  229  U.  S.  447,  33  Sup.  Ct.  945, 
57  L.  ed.  1274,  46  LEA  (NS)  397,  aff. 
185  Fed.  880. 

845-38  Powell  v.  U.  S.,  206  Fed.  400, 
124  CCA  282. 

846-45  Ex  parte  Flack,  88  Kan.  616, 
129  P  541,  AnnCasl914B,  789,  47  LEA 
(NS)  807  (imperative  obligation  to 
comply) ;  Eyan  v.  Rogers,  21  Wyo.  311, 
132  P  95. 

[a]  Proceedings  statutory. — ' '  The  pro- 
ceeding is  purely  constitutional  and 
statutory;  the  law  prescribes  certain 
conditions;  and,  when  these  are  ful- 
filled, it  becomes  the  duty  of  the 
executive  of  the  state,  to  which  the  per- 
son has  fled,  to  arrest  the  fugitive  and 
to  deliver  him  over  to  the  agent  of 
the  demanding  state."  P.  v.  Moore, 
167  App.  Div.  479,  153  NYS  10. 
847-46  fa]  The  authority  to  hold  a 
fugitive  from  justice  in  extradition  pro- 
ceedings i  s  quite  distinct  from  the 
authority  to  make  a  preliminary  arrest 


until  a  proper  complaint  can  be  made 
and  a  warrant  obtained.  Union  Pa- 
ciBe  R.  Co.  v.  Belek,  211  Fed.  699. 
S47-47  Taft  v.  Lord,  92  Conn.  539, 
lOS.A  644,  LEA1918E,  545;  S.  v.  Boek- 
enoogen,  140  Minn.  120,  167  NW  301. 
S4S-49  Union  Pacific  E.  Co.  v.  Belek, 
211  Fed.  699. 

[a]  Presumptions  and  burden  of  proof. 
When  extradition  papers  are  regular  on 
their  face  every  intendment  is  to  be 
indulged  in  favor  of  their  validity  and 
the  burden  is  on  the  prisoner  to  show 
that  one  of  the  conditions  as  prescribed 
by  the  statutes  has  not  been  met.  Ex 
parte  Massee,  95  S.  C.  315,  79  8E  97, 
46  LEA  (NS)  781. 

[b]  The  governor  is  not  obliged  to 
hear  a  prisoner  before  ordering  his  re- 
moval. Ex  parte  Chung  Kin  Tow,  218 
Fed.  185. 

[c]  No  limitations  on  the  right  of  the 
executive  to  grant  extradition  save 
such  as  are  imposed  by  the  constitution, 
and  the  question  of  good  faith  of  the 
state  is  a  political  and  not  a  judicial 
question.  In  re  Thaw,  167  App.  Div. 
104,  152  NYS  771. 

849-52    Pool  V.  S.  (Ala.  App.),  78  S 
407;  S.  V.  Boekenoogen,  140  Minn.  120, 
167  NW   301;   P.  v.  Gargan,   181   App. 
Div.    410,    168    NYS     1027;     Eyan     v. 
Eogers,  21  Wyo.  311,  132  P  95. 
850-56     Taft  v.  Lord,  92  Conn.  539, 
103  A  644,  LEA1918E,  545. 
850-57     Compton  v.  Alabama,  214  U. 
S.  1,  29  Sup.  Ct.  605,  53  L.  ed.  885    16 
AnnCas  1098;  P.  D.  Higgins,  178  NYS 
728;   Ex  parte  Owen,  10  Okl.  Cr.  284, 
136  P  197;  C.  v.  Cooke,  55  Pa.  Super. 
435;  Ex  parte  Lewis,  75  Tex.  Cr.  320, 
170    SW    1098;    Thorp   v.   Metzger,    77 
Wash.  62,  137  P  330. 
851-59      Chung   Kin   Tow  v.  Flynn, 
133    CCA   666,   218   Fed.   64;    Thorp  v. 
Metzger,  77  Wash.  62,  137  P  330. 
851-60     Ex  parte   Jones    (Tex.   Cr.), 
199  SW  1110. 

852-68  Ex  parte  Graham,  216  Fed. 
813;  Ex  parte  Faihtinger  72  Tex.  Cr. 
632,  163  SW  441. 

853-69     [a]    Must  contain  every  ele- 
ment of  the  crime  charged. — Ex  parte 
Eovnianek,  41  Nev.  141,  168  P  327. 
853-72     Ex  parte  Owen,  10  Okl.  Cr. 
284,  186  P  197. 

853-75  [a]  Under  Eev.  St.,  §§1040, 
1041,  the  governor  may  direct  arrest  of 
one  charged  with  a  crime  without  any 


S33 


Vol.  8 


EXTUADll'ION 


proceedings  in  court.  S.  v.  Flournoy, 
136  La.  852,  67  S  929. 
854-76  Pool  V.  8.  (Ala.  App.),  78 
S  407;  S.  V*  Boekenoogen,  140  Minn. 
120,  167  NW  301;  P.  ex  rel.  Currier  v. 
Chief  of  P.,  97  Misc.  254,  162  NTS 
845. 

[a]  Scope  of  inquiry. — The  governor 
ought  not  to  attempt  to  pass  upon  the 
question  of  guilt  or  innocence  of  the 
accused,  except  so  iar  as  is  necessary 
to  determine  that  an  extraditable  of- 
fense has  been  charged  and  that  ac- 
cused was  at  such  date  within  the 
jurisdiction  of  the  demanding  state. 
Leonard  v.  Zweifel,  171  la.  522,  151  NW 
3054. 

854-77  Ex  parte  Walters,  106  Miss. 
439;  64  S  2;  Ex  parte  Faihtinger,  72 
Tex.  Cr.  632,  163  SW  441;  Ryan  v. 
Rogers,  21  Wyo.  311,  132  P  95. 
855-79  Thorp  v.  Met^ger,  77  Wash. 
62,  137  P  330. 

856-84  S.  V.  Flournoy,  136  La.  852, 
67  S  929. 

856-88  Chung  Kin  Tow  v.  Flynn,  133 
CCA  666,  218  Fed.  64;  S.  v.  Langum, 
126  Minn.  38,  147  NW  708;  Ex  parte 
Walters,  106  Miss.  439,  64  S  2;  P.  «. 
Moore,  167  App.  Div.  479,  153  NYS  10; 
Ex  parte  Faihtinger,  72  Tex.  Cr.  632, 
163  SW  441;  Ryan  v.  Rogers,  21  Wyo. 
311,  132  P  95. 

[a]  Burden  of  proof.  —  While  courts 
may  go  behind  the  governor 's  warrant, 
yet  such  warrant  makes  a  prima  facie 
case  on  habeas  corpus  and  the  burden 
is  on  accused  to  show  the  warrant  was 
not  legally  issued.  Ex  parte  McDaniel, 
76  Tex.  Or.  184,  173  SW  1018. 
857-90  S.  V.  Flournoy,  136  La.  852, 
67  S  929. 

[a]  Scope  of  inctuiry. — Under  habeas 
corpus  the  courts  may  inquire  whether 
prisoner  is  subject  to  extradition, 
whether  he  is  the  person  charged, 
whether  he  is  a  fugitive  from  justice, 
whether  papers  show  he  was  in  de- 
manding state  at  time  offense  was  com- 
mitted, and  whether  the  act  charged 
was  a  crime  against  laws  of  demand- 
ing state;  but  judicial  inquiry  cannot 
extend  to  the  motive  of  the  proceed- 
ings. Ex  parte  Massee,  95  S.  C.  315, 
79  SE  97,  46  LRA  (NS)  781;  Ryan 
V.  Rogers,  21   Wyo.   311,  132  P  95. 

[b]  Where  a  governor  certifies  the 
requisition  papers  as  sufficient  and  the 
governor  of  the  asylum  state  accepts 
that   view   and   issues    the    warrant    a 


federal  court  will  not  interfere  unless 
it  is  clear  that  the  papers  do  not  com- 
ply with  the  statutory  requirements. 
Ex  parte  Chung  Kin  Tow,  218  Fed.  185. 
858-94  P.  V.  Moore,  167  App.  Div. 
479,  153  NYS  10;  Ex  parte  Bruchman, 
28  N.  p.  358,  148  NW  1052. 
[a]  Questions  of  fact. — Court  will  not 
review  the  decision  of  the  governor 
upon  a  question  of  fact  which  the  law 
makes  it  his  duty  to  decide  and  upon 
which  there  was  conflicting  evidence. 
Ex  parte  Willard,  93  Neb.  298,  140 
NW  170. 

859-95  P.  V.  Moore,  167  App.  Div. 
479,  153  NYS  10. 

[a]  Clerical  errors  in  the  copy  of  the 
indictment  are  not  available  to  the 
accused.  Ex  parte  Kuhns,  36  Nev.  487, 
137  P  83. 

[b]  Motion  to  quasb. — The  court  can- 
not consider  the  indictment  from  the 
standpoint  of  testing  its  sufficiency  on 
a  motion  to  quash.  Such  determination 
is  for  the  courts  of  the  demanding 
state.  Pierce  v.  Creecy,  210  TJ.  S.  387, 
28  Sup.  Ct.  714,  52  L.  ed.  1113;  Worth  • 
V.  Wheatley,  183  Ind.  698,  108  NE 
958. 

859-96    P.   V.   Chief    of    Police,    97 
Misc.  254,  162  NYS  845. 
[a]    When  petitioner  is  a  fugitive  from 
justice.     See   Ex   parte     Graham,    216 
Fed.  813. 

859-97  Ex  parte  Thurber  (Cal. 
App.),  174  P  112;  Ex  parte  Duddy,  219 
Mass.  548,  107  NE  364;  S.  v.  Langum, 
126  Minn.  38,  147  NW  708;  Ex  parte 
Walters,  106  Miss.  439,  64  S  2;  Ex 
parte  TwyefEort  (Nev.),  174  P  431;  P. 
V.  Higgins,  178  NYS  728;  Ex  parte 
Owen,  10  Okl.  Cr.  284,  136  P  197;  Ex 
parte  Jones   (Tex.  Cr.),  199   SW  1110. 

[a]  Identity  of  the  prisoner  is  open  to 
review  on  habeas  corpus.  Ex  parte 
Chung  Kin  Tow,  218  Fed.  185. 

[b]  aovemor's  decision  Is  reviewable 
when  it  is  made  to  appear  that  ac- 
cused was  not  within  borders  of  de- 
manding state  at  the  time  when  alleged 
crime  was  committed.  Ex  parte  Shoe- 
maker, 25  Cal.  App.  551,  144  P  985; 
Ex  parte  Bruehman,  28  N.  D.  358,  148 
NW  1052. 

860-98  Drew  v.  Thaw,  235  TJ.  S.  432, 
35  Sup.  Ct.  137,  59  L.  ed.  302;  Ex 
parte  Thurber  (Cal.  App.),  174  P  112; 
P.  V.  Gargan,  181  App.  Div.  410,  168 
NYS  1027;  Ex  parte  Bruchman,  28  N. 
D.   368,  148   NW  1052;   Ex   parte  Mc- 
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Daniel,  76  Tex.  Or.  184,  173  SW  1018; 
Ex  parte  Haneoek,  75  Tex.  Cr.  71,  170 
SW  145;  Eyan  v.  Bogers,  21  Wyo.  311, 
132  P  95. 

fa]  Inquiry  into  motive. — ^Where  requi- 
sition was  made  in  due  form  it  is  not 
within  province  of  court  upon  habeas 
corpus  to  inquire  into  the  motives 
which  actuates  the  prosecution.  Leon- 
ard V.  Zweifel,  171  Xa.  522,  151  NW 
1054;  S.  V.  Langum,  126  Minn.  38,  147 
NW  708. 

fb']  Defenses. — One  arrested  on  gov- 
ernor's warrant  in  response  to  requisi- 
tion proceedings  cannot  question  the 
proceedings  on  the  ground  that  he  is 
an  infant,  and  that  the  sister  state, 
unlike  the  state  of  the  forum,  does  not 
provide  for  special  method  of  punish- 
ing infant  criminals.  S.  v.  Flournoy, 
136  La.  852,  67  S  929. 
[c]  Presence  of  a<;cused  in  demanding 
state. — The  question  as  to  whether  or 
not  accused  was  within  demanding 
state  at  time  of  commission  of  alleged 
offense  is  not  one  involving  the  guilt 
or  "innocence  of  accused.  Ex  parte 
Shoemaker,  25  Oal.  App.  551,  144  P 
985. 

861-1  S.  V.  Ronald  (Wash.),  179  P 
843. 

[a]  Bail  should  not  be  allowed  pend- 
ing hearing  in  habeas  corpus  unless 
some  departure  from  the  federal  law 
has  been  made  to  appear.  Ex  parte 
Massee,  95  S.  C.  315,  79  SE  97,  46  LEA 
(NS)  781. 

[b]  Bight  to  ball  is  absolute  (1)  where 
person  is  charged  only  with  a  misde- 
meanor both  under  state  and  federal 
law,  subject  only  to  influence  of  pub- 
lie  policy  and  safety.  Ex  parte  Thaw, 
209  Fed.  954.  (2)  And  the  court  has 
the  right  to  appoint  a  commission  to 
inquire  into  the  sanity  of  accused  and 
to  determine  whether  his  mental  capac- 
ity if  admitted  to  bail  would  probably 
be  a  menace  to  the  public  peace.  Ex 
parte  Thaw,  209  Fed.  954. 

862-7  See  Vollmer  v.  Board  of 
Comrs.,  53  Ind.  App.  149,  101  NE  321. 
[a]  "In  the  absence  of  statutory 
provision  by  the  demanding  state  for 
the  payment  of  the  agent's  expenses 
and  counsel  fees,  they  must  usually  be 
paid  by  the  injured  party,  or  the  at- 
tempted return  of  the  fugitive  may 
fail."  Worth  v.  Wheatley,  183  Ind. 
598,  108  NE  958. 


FAOTOBS  AND  BBOKEBS 

864-1  Cass  v.  Eochester,  174  Cal. 
358,  163  P  212;  General  Elect.  Co.  v. 
Supply  Co.  (Mo.  App.),  191  SW  1106. 
See  Hamilton  M.  T.  Co.  v.  Mechanics' 
M.  Co.,  179  111.  App.  145. 
866-6  Peter  Cooper's  Glass  Factory, 
V.  Devoe  &  Baynolds  Co.,  178  111.  App. 
298;  Sutton  &  Cummins  v.  Kiel  Cheese 
&  B.  Co.,  155  Ky.  465,  159  SW  950. 
[a]  "The  difference  between  a  broker 
and  a  factor  is  that  a  broker  is  a  mere 
negotiator  between  other  parties,  and 
does  not  ordinarily  act  in  his  own 
name,  but  in  that  of  his  employer.  He 
is  not  entrusted  with  the  custody  of 
goods  which  he  may  be  employed  to 
buy  or  sell,  and  is  not  authorized  to 
buy  or  sell  them  in  his  own  name.  On 
the  other  hand,  the  factor  may  buy  or 
sell  in  his  own  name,  as  well  as  in  the 
name  of  his  principal,  and  he  is  en- 
trusted with  the  possession,  manage- 
ment, control  ox  disposal  of  the  goods 
to  be  bought  or  sold,  and  has  a  special 
property  in  them."  Sutton  &  Cuinming 
V.  Kiel  Chee'se  &  Butter  Co.,  155  Ky. 
465,  159  SW  950. 

868-19    Fuller  v.  Contracting  Co.,  162 
NYS  673. 

868-20  Watts  v.  Meyer  (Mo.  App.), 
189  SW  29;  Farmer  v.  Holmes,  35  N. 
D.  344,  160  NW  143. 
872-51  Western  C.  Bealty  Co.  v. 
Bumbough,  172  N.  C.  741,  90  SE  931. 
878-96  Nacogdoches  Co.  v.  Hayter 
(Tex.  Civ.),  188  SW  506. 
882-18  Hoen  v.  Kidd,  130  Md.  696, 
101  A  782. 

[a]  Action  Is  transitory  and  in  per- 
sonam. Brown  &  Brammer  v.  Wm. 
Pearson  Co.,  169  la.  50,  150  NW  1057. 
884-25  Arline  v.  Pearson,  21  Ga. 
App.  175,  94  SE  89. 
884-30  Hodde  v.  Eeal  Estate  Co. 
(Tex.  Civ.),  196  SW  347. 
885-36  Lederman  v.  Orecehiuto,  160 
NYS  852. 

886-40    Fleming    v.     Maxwell,     186 
Ind.  530,  117  NE  210. 
887-43      [a]     A  modification  of  the 
original  agreement  extending  the  time 
of  agency,  must  be  pleaded  to  be  avail- 
able.    Whitelock   v.   Beach,     174    Mo. 
App.  428,  160  SW  815. 
887-51     Collins    v.    Hutchings    (Mo. 
App.),  194  SW  733. 
888-52     Osborne  v.  Dannatt,  167  la, 
615,  149  NW  913, 
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[a]  That  property  is  free  from  Incum- 
brances must  be  alleged  when  contem- 
plated by  the  contract.  Fogg  v.  Mo- 
Adam,  25  Cal.  App.  522,  144  P  296. 

[b]  Alternative  averment. — An  aver- 
ment that  defendants  "have  acquired 
and  received,  or  become  legally  and 
duly  entitled  to  acquire  and  receive," 
stock  is  insufficient  to  permit  of  recov- 
ery by  plaintiflf,  his  right  to  recover  on 
the  contract  depending  on  the  defend- 
ants having  acquired  the  stock.  To 
succeed  in  the  action  he  must  be  en- 
titled to  recover  under  either  alterna- 
tive. Eodgers  v.  McLoughlin,  167  App. 
Div.  931,  151  NYS  999. 

888-53  Osborne  v.  Dannatt,  167  la. 
615,  149  NW  913;  Mundy  v.  Meyer, 
100  Neb.  296,  159  NW  404. 
889-54  [a]  The  principal's  breach 
of  his  contract  not  to  sell  below  a  cer- 
tain figure,  if  relied  on  by  the  broker, 
must  be  set  forth  in  the  complaint. 
Briggs  V.  Hall,  24  Cal.  App.  586,  141 
P  1067. 

889-55  Farrell  v.  Archibald,  180 
App.  Div.  881,  166  NTS  1073. 
[a]  Defects  In  abstract. — ^If  the  sale 
of  the  property  failed  because  of  a 
defective  abstract  furnished  by  the 
defendant,  the  plaintiff  muet  allege  in 
what  respects  the  abstract  was  de- 
fective. Cunningham  v.  Friendly,  70 
Or.  222,  139  P  928,  140  P  989. 
889-58  Lewin  v.  Hecht,  179  App, 
Div.  106,  166  NYS  116;  Fuller  c.  Con- 
tracting Co.,  162  NYS  673;  Babinowita 
V.  Smith  Co.  (Tex.  Civ.),  190  SW  197. 
890-60  Hevia  v.  Wheelock,  162  App. 
Div.  759,  149  NYS  165. 
892-69  [a]  Evidential  matters  in 
sale  need  not  be  pleaded.  American 
Trust  Co.  V.  Goode,  167  N.  C.  338,  83 
SB  550. 

893-77  Eoesner  v.  Dellenbarger  Co., 
196  111.  App.  23. 

893-79  Sperry  Realty  Co.  v.  Mer- 
riam  Realty  Co.,  128  Minn.  217.  150 
NW  785. 

[a]  Amendment  of  complaint  before 
trial  by  inserting  clause  to  the  effect 
that  defendant  promised  to  pay  a  spe- 
cified sum  in  any  event  is  not  error. 
Kerr  Co.  v.  Corry,  211  Fed.  647.  128 
CCA  151.  ' 

893-80     Gerard    v.    Cross    &    B.    Co., 
178  App.  Div.   612,  165  NYS  819. 
894-82     [a]     Rejection  of  claim  by 
executrix. — An  allegation  that  the  exe- 
cutrix of  the  vendor  had  rejected  the 


broker's  claim  for  commission  does  not 
amount  to  an  averment  of  non-payment 
of  the  commission.  John  Eeis  Co.  v. 
Post,  163  App.  Div.  962,  147  NYS  845. 

[b]  Non-payment. — ^Where  a  memoran- 
dum for  the  exchange  of  property 
stated  what  the  broker's  commission 
was  to  be,  but  did  not  contain  an  agree- 
ment to  pay  the  commission,  fi  com- 
plaint which  merely  sets  out  the  memo- 
randum and  alleges  non-compliance 
therewith  on  the  part  of  aefendant, 
does  not  allege  non-payment  of  the 
commission.  John  Eeis  Co.  v.  Post,  163 
App.  Div.  962,  147  NYS  845. 

[c]  Averment  showing  failure  or  re- 
fusal of  defendant  to  pay  commission 
is  essential  to  state  a  cause  of  action. 
Stout  V.  Thornhill  (Ala.  App.),  79  S 
154. 

895-87  See  Farrington  v.  McClellan, 
26  Cal.  App.  375,  146  P  1051. 

[a]  Amendment  of  broker's  pleading 
to  conform  to  proof  may  be  ordered 
in  ease  of  variance.  Clopton  v.  Meeves, 
24  Ida.  293,  133  P  907. 

[b]  A  declaration  upon  an  express 
contract  will  not  permit  of  recovery 
upon  a  quantum  meruit.  Stanley  v. 
Whitlow,  181  Mo.  App.  461,  168  SW 
840. 

895-88  [a]  If  a  contract  for  a  limr 
ited  period  is  set  out  in  the  complaint, 
no  recovery  can  be  had  for  a  sale  sub- 
sequent to  that  period,  in  the  absence 
of  allegations  that  the  time  specified  in 
the  original  agreement  was  extended. 
Whitelock  v.  Beach,  174  Mo.  App.  428. 
160  SW  815. 

895-89  See  Lowenstein  v.  Holmes,  40 
Okl.  33,  135  P  727. 

[a]  Where  the  contract  alleged  pro- 
vided for  a  compensation  of  twenty- 
five  cents  an  acre  and  the  contract 
proved  provided  that  the  broker  was 
to  receive  for  his  compensation  all 
over  an  agreed  sum,  there  is  a  fatal 
variance.  Haile  v.  Keller  (Tex.  Civ.), 
163  SW  393. 

896-3  [a]  Raising  issu*  of  contract's 
entirety. — Whether  contract  to  find  pur- 
chaser for  a  piece  of  land  was  entire 
or  severable  is  properly  raised  by  an 
answer  setting  out  in  full  the  writings 
constituting  the  contract.  Bentley-  V. 
Edwards,  125  Minn.  179,  146  NW  347.  > 
897-4  Bird  v.  Eowell,  180  Mo.  App. 
421,  167  SW  1172. 
S97-5    [a]     Batifioatlon    sufSeiently 
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pleaded.  Wilson  v.  Burch  (Tex.  Civ.), 
162  SW  1018. 

897-6    Mauser    i;.    Hurdle,     27     Colo. 
App.  567,  140  P  479. 
[a]    Under   general    issue,    revocation 
cannot  be  proved.     Mauser  v.  Hurdle, 
27  Colo.  App.  567,  140  P  479. 
897-8     Contra,  Biggins    v.    Patterson 
(Cal.  App.),  174  P  119. 
897-11     Lederman  v.  Orecchiuto,  160 
NYS  852. 

[a]  Heplication. — Where  the  answer 
sets  up  a  vrritten  contract  in  defense 
of  the  broker's  action  for  commissions, 
a  reply  denying  the  validity  of  such 
contract  must  do  so  by  setting  up  facts 
showing  the  invalidity.  An  admission 
of  the  contract  followed  by  a  general 
denial  is  not  sufficient.  Bird  v.  Bowell, 
180  Mo.  App.  421,  167  SW  1172. 
897-12  Mauser  v.  Hurdle,  27  Colo. 
App.  567,  140  P  479. 
898-14  [a]  Facts  constituting  il- 
legality in  broker's  contract  must  be 
pleaded.  Moore  v.  Damron,  157  Ky.  799, 
164  SW  103;  Franck  v.  Blazier,  66 
Or.  377,  133  P  800.  See  11  Standard 
Peoc.  894. 

899-20  Du  Perow  i?.Groomes,  42,App. 
Gas.  (D.  C.)  287;  HofEhines  v.  Thoraon, 
92  Kan.  605,  141  P  253.  See  Konda  v. 
Pay,  22  Cal.  App.  722,  136  P  514. 
[a]  In  suit  against  a  corporation,  lack 
of  authority  of  president  to  hire  a 
broker  is  a  matter  of  affirmative  de- 
fense to  be  proved  by  the  corporation. 
McGehee  Lumb.  Co.  v.  Tomlinson,  66 
Fla.  536,  63  S  919. 

900-28  Dyar  v.  Stone,  23  Cal.  App. 
143,  137  P  269;  Low  Moor  Iron  Co.  v. 
Jackson,  117  Va.  76,  84  SE  100. 
[a]  Good  title. — The  burden  is  upon 
the  broker  to  show  that  defendant 
failed  in  his  obligation  to  furnish  a 
good  title.  Reeder  v.  Epps,  112  Ark. 
566,  166  SW  747. 

900-29  Wheelan  v.  Hunt,  37  Okl. 
523,  133  P  52. 

901-31     Maddux   v.   St.   Louis   U.   T. 
Co.,  186  Mo.  App.  138,  171  SW  669. 
901-39     Meyers    v.    Kilgen,    177   Mo. 
App.  724,  160  SW  569. 
902-41     Eansom    &   Eandolph   Co.   v. 
Pinc>ies,  234  Fed.  847,  148  CCA  445. 
902-42     Hanan   v.  McLeod,   93   Neb. 
783,  141   NW  1130;    Harris  v.  Morten 
&  Co.,  167  NYS  80. 

902-44  Weaver  v.  Gaskins,  180  111. 
App.  28;  Duke  v.  Graham,  163  la.  272, 
143  NW  817. 


903-50    Blakeslee    v.    Peabody,    180 

Mich.  408,  147  NW  570. 

903-51     Shead  v.  Lumb.  Co.,  182  111. 

App.  310. 

903-53     [a]    Proper  Inference  to  be 

drawn  from  conduct  and  language  of 

broker  who  spoke  of  relinquishing  his 

claim  for  commission  is  for  the  jury. 

Ingalls  V.  Smith,  93  Kan.  814,  145  P 

846. 

903-58    Easar    v.   Spurling,    184   111. 

App.  357;    Wolverine  Farms  Co.  v.  De 

Young,   182  *fich.   200,   148   NW   395; 

Stanley  v.  Whitlow,  181  Mo.  App.  461, 

168  SW  840. 

903-62     Shead  «.  Lumb.  Co.,  182  111. 

App.  312;  Doggett  v.  Euppert,  178  111. 

App.  230;   Nooning  v.  MDler,  178  Mo. 

App.  297,  165  SW  1119;  Perry  v.  Ede- 

len,   181   Mo.   App.   498,   164   SW   645; 

Wheelan  v.  Hunt,  37  Okl.  523,  133  P 

52. 

904-75  Martin  v.  Crumb,  158  App. 
Div.  228,  939,  142  NYS  1096. 
[a]  Where  terms  of  a  broker's  con- 
tract are  ambiguous  its  meaning  may 
be  determined  by  the  jury  under  proper 
instructions.  Worthen  v.  Stewart,  116 
Ark.  294,  172  SW  855. 
905-77  [a]  Whether  defendant  knew 
broker  was  acting  for  both  parties  held 
a  question  for  the  jury.  Goldsberry  v. 
Thomas,  178  Mo.  App.  334,  165  SW 
1179. 

905-80  [a]  Upon  motion  for  an  In- 
junction restraining  broker  from  selling 
securities  it  need  not  be  shown  that 
the  broker  is  insolvent.  Batterson  v. 
Eaymond,  87  Misc.  229,  149  NYS  706. 

FALSE  IMPBISONMENT 
913-1  Furlong  v.  Press  Assn.  (Mo.), 
189  SW  385;  Grorud  v.  Lossl,  48  Mont. 
274,  136  P  1069;  Stephens  v.  Conley, 
48  Mont.  352,  138  P  189;  Scharsmith 
V.  Knapp,  164  NYS  578;  Beaver  v. 
Cohen,  162  NYS  160;  Comisky  v.  E. 
Co.,  79  W.  Va.  148,  90  SE  385,  LEA 
191 7D,  220. 

913-2  Waters  v.  Woolen  Mills,  142 
Ga.  133,  82  SB  535;  Butler  v.  Tatt- 
nall Bank,  140  Ga.  579,  79  SE  456. 
See  Stevens  v.  Nater,  4  P.  E.  Fed.  158. 
915-5  Gore  v.  Marshall  Field  &  Co., 
184  111.  Anp.  486;  In  re  Smvser,  182  111, 
App.  208;  Williamson  v.  Coal  Co.,  72 
W.  Va.  288,  78  SE  94. 
916-8  Tiede  v.  Fuhr,  264  Mo.  622, 
175  SW  910. 
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916-9  Dunsmore  v.  Pratt,  116  Me.  22, 
99  A  717. 

916-10  Leve  v.  Putting  (Mo.  App.), 
196  SW  1060. 

916-11  Madden  v.  Meehan,  153  Ky. 
648,  156  SW  116. 

917-15  Hushaw  «.  Dunn,  62  Colo. 
109,  160  P  1037;  Williama  v.  Brooks, 
95  Wash.  410,  163  P  925. 
917-16  Polonsky  v.  B.  Co.,  184  Fed. 
558;  Rich  V.  Mclnery,  103  Ala.  345, 
15  S  663;  Donatic.  Eighetti,  9  Cal. 
App.  45y  97  P  1128;  Seeger  v.  Pfeifer, 
35  Ind.  13;  Eosendale  v.  Co.  (Mo. 
App.),  213  SW  169;  Grorud  v.  Lossl, 
48  Mont.  274,  136  P  1069;  Dunlevy  v. 
Wolferman,  106  Mo.  App.  46,  79  SW 
1165;  Brown  v.  Chadsey,  39  Barb.  (N. 
Y.)  253;  Lane  v.,  Ball,  83  Or.  404,  160 
P  144,  163  P  976;  McConnell  v.  Ken- 
nedy, 29  S.  C.  180,  7  SE  76;  WUliam- 
son  V.  Glen  Alum  Coal  Co.,  72  W.  Va. 
288,  78  SE  94;  Johnstone  v.  Sutton,  1 
T.  R.   (Eng.)   510. 

91S-20  Thomas  v.  Bush,  200  Mich. 
224,  166  NW  894. 

919-21  Grorud  v.  Lossl,  48  Mont. 
274,  136  P  1069. 

919-25  Grorud  v.  Lossl,  48  Mont. 
274,  136  P  1069. 

920-26  Grorud  v.  Lossl,  48  Mont. 
274,  136  P  1069. 

921-33  Eiffel  v.  Letts,  31  Cal.  App. 
426,  160  P  845. 

[a]  False  Imprisonment  implies  a  bat- 
tery or  unlawful  force,  although  the  re- 
straint may  be  no  more  than  the  over- 
coming of  the  will.  Weber  v.  Doust, 
84  Wash.  330,  146  P  623. 
921-36  EifEel  v.  Letts,  31  Cal.  App. 
426,  160  P  845. 

921-37  Tiede  v.  Fuhr,  264  Mo.  622, 
175  SW  910. 

923-55     Van  Dorn    v.    Kimball,    100 
Neb.  590,  160  NW  953. 
923-57     See   Peterson  v.  Merritt,   25 
Ida.  324,  137  P  526. 
[a]     Detention  under  Juvenile  Delin- 
quent  Act   by    an    officer    of    the   law 
withoiit  warrant  is  not  false  imprison- 
ment as  a  matter   of  law.     Weber   v. 
Doust,  84  Wash.  330,  146  P  623. 
924-62     Eoss  v.  Kohler,  163  Ky.  583, 
174  SW  36. 

925-72  Eoss  v.  Kohler,  163  Ky.  583, 
174  SW  36;  Faloon  v.  O'Connell,  113 
Me.  30,  92  A  932. 

926-73  Faloon  v.  O'Connell,  113  Me. 
30,  92  A  932;  Burnett  v.  Prince,  272 
Mo.    68,    197    SW    241;    Williamson   v. 


Glen  Alum  Coal  Co.,  72  W.  Va.  288,  78 
SE  94. 

927-74  Tennessee  Coal,  Iron  &  E. 
Co.  v.  Butler,  187  Ala.  51,  65  S  804; 
Butler  V.  Tattnall  Bank,  140  Ga.  579, 

79  SE  456. 

[a]  To  protect  the  officer,  it  must  ap- 
pear that  the  process  proceeds  from  a 
court  having  authority  of  law  to  issue 
process  of  that  nature,  that  it  is  legal 
in  form,  and  on  its  face  contains  noth- 
ing to  notify  or  fairly  apprise  the  offi- 
cer that  it  is  issued  without  authority. 
Brown  v.  Hadwin,  182  Mich.  491,  148 
NW  693. 

927-76  [a]  Under  John  Doe  warrant. 
Where  arresting  officer  has  probable 
cause  he  is  justified  in  making  the 
arrest,  even  of  the  wrong  person. 
White  V.  Jansen,  81  Wash.  436,  142 
P  1140. 

928-83  S.  V.  Krakus,  5  Boyce  (Del.) 
326,  93  A  554. 

928-84  [a]  Delay  in  making  axrest. 
If  the  officer  neglects  to  make  the  ar- 
rest at  the  time,  and  waits  for  several 
days,,  until  after  he  has  had  ample  time 
to  have  a  warrant  issued,  an  arrest 
under  such  circumstances  without  a 
warrant,  for  an  offense  previously  com- 
mitted in  his  presence  would  be  il- 
legal.    Wiggins  V.  S.,  14  Ga.  App.  314, 

80  SE  724. 

928-85  S.  V.  Small  (la.),  169  NW 
116;  Keefe  v.  Hart,  213  Mass.  476, 
100  NE  558;  Usher  v.  Severance,  86  Vt. 
523,  86  A  741. 

929-87  Lauffer  v.  Downes,  181  App. 
Div.  327,  167  NTS  738;  Meldrum  v. 
S.,  23  Wyo.  12,  146  P  596. 
930-90  Cal.  Pen.  Code,  §836;  Fer- 
guson V.  Superior  Court,  26  Cal.  App. 
554,  147  P  603;  S.  v.  Wyatt,  4  Boyee 
(Del.)  473,  89  A  217;  Waters  v.  Woolen 
Mills,  142  Ga.  133,  82  SE  535;  Her- 
manson  v.  Shaffer,  184  111.  App.  273; 
Pearson  v.  Lumb.  Co.,  134  La.  117,  63 
S  759;  Caffinui  v.  Hermann,  112  Me. 
282,  91  A  1009;  Hendrix  v.  Dev.  Co., 
181  App.  Div.  Ill,  168  NYS  316;  S. 
V.  Eogers,  166  N.  C.  388,  81  SE  999; 
Holmes  v.  Le  Fors,  36  Okl.  729,  129  P 
718. 

930-91  Graham  v.  S.,  143  Ga.  440, 
85  SE  328,  AnnCasl915A,  695;  Porter 
V.  S.,  124  Ga.  297,  52  SE  283,  2  LEA 
(NS)  730;  Barrel  v.  S.,  75  Ga.  842; 
Sigmon  v.  Shell,  165  N.  C.  582,  81  SE 
739. 
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931-93  But  see  S.  v.  Small  (lb..),  169 
NW  116. 

932-1  Graham  v.  S.,  143  Ga!  440,  85 
SB  328,  AnnCasl915A,  595;  Toft  v. 
Hamilton  (la.),  153  NW  146;  Reisler 
V.  Transit  Co.,  79  Misc.  91,  139  NTS 
335. 

[a]  Violatioa  of  municipal  ordinance. 
A  private  person  is  not  authorized  to 
make  an  arrest  for  the  violation  of 
a  municipal  ordinance  committed  in 
his  presence.  Graham  v.  S.,  143  Ga. 
440,  85  SE  328,  AnnCasl915A,  595. 
932-2  Leve  v.  Putting  (Mo.  App.), 
196  SW  1060. 

932-3     S.  H.  Kress  &  Co.  v.  Lawrence 
(Tex.  Civ.),  162  SW  448. 
933-4     See  Sanders  v.  S.,  181  Ala.  35, 
61  S  336. 

933-5     See  Condron  v.  Carr,  156  App. 
Div.  658,  141  NYS  721. 
934-10     Eldredge     v.     Mitchell,     214 
Mass.  480,  102  NB  69. 
934-11     Jaotson  v.  Miller,   84  N.  J. 
L'.  189,  86  A  50;  LaufEer  v.  Downes,  181 
App.  Div.  327,  167  NTS  738. 
935-14    Meldrum  v.  S.,  23  Wyo.  12, 
.146  P  596. 

937-26  Seibor  v.  E.  &  Nav.  Co.,  70 
Or.  116,  140  P  629. 

938-32  Meldrum  v.  S.,  23  Wyo.  12, 
;146  P  596. 

[a]  The  officer  must  not  intentionally 
sihoot  a  fugitive  misdemeanant,  nor 
must  he  discharge  a  fire  arm  while  in 
pursuit  in  such  a  manner  as  to  cause 
such  fugitive  injury.  S.  v.  Cunning- 
ham, 107  Miss.  140,  65  S  115,  1  LRA 
(NS)  1179. 

941-53  Haglund  v.  Bank,  100  Kan. 
279,  r»4  P  167. 

941-56  Manning  v.  Mitchell,  73  Ga. 
660;  Burke  v.  Bell,  36  Me.  317;  Brish 
V.  Carter,  98  Md.  445,  57  A  210;  Kirk 
V.  Garrett,  84  Md.  383,  35  A  1089; 
TwUley  v.  Perkins,  77  Md.  252,  26  A 
286;  Cochran  v.  Toher,  14  Minn.  385; 
Hendrix  v.  Dev.  Co.,  181  App.  Div.  Ill, 
168  NYS  316;  Newhall  v.  Egan,  28  E. 
I.  584,  68  A  471;  Bergeron  v.  Peyton, 
106  Wis.  377,  82  NW  291. 
942-57  Hermanson  v.  Shaffer,  184 
ni.  App.  273. 

942-58  Hermanson  v.  Shaffer,  184 
111.  App.  273;  Grab  v.  Lucas,  156  Wis. 
504,  146  NW  504. 

945-82  [a]  For  illegal  arrest  at  in- 
stance of  prlrate  party  such  person  is 
liable    in    damages   to   party    arrested. 


Porrett  v.  Lauer's  Est.,  184  Mich.  497, 
151  NW  619. 

946-83  [a]  Individual  Uability.— 
The  cases  in  which  an  ofiScer  may 
make  an  arrest  are  specified  by  §36  of 
Grim.  Code  Prac.  If  he  makes  an  ar- 
rest in  any  other  way  he  is  liable  in 
his  individual  capacity  and  it  is  not 
his  ofS.cial  act.  Jones  v.  Van  Bever, 
164  Ky.  80,  174  SW  795. 
946-84  [a]  Wife  not  liable  for  act 
of  husband.  Prentiss  v.  Bogart,  84 
Wash.  481,  147  P  39. 
946-85  Louisville  &  N.  E.  Co.  V. 
Owens,  164  Ky.  557,  175  SW  1039.  See 
Alabama,  etc.  Co.  v.  Eice,  187  Ala. 
458,  65  S  402. 

946-87     Holliday  v.  Coleman,  12  Ga. 
App.  779,  78  SE  482. 
948-95    Boss  v.  Kohler,  163  Ky.  583, 
174  SW  36. 

949-97  Teal  v.  Fissel,  28  Fed.  351; 
Mcintosh  V.  BuUard,  95  Ark.  227,  129 
SW  85;  Eush  v.  Buckley,  100  Me.  322, 
61  A  774,  70  LEA  464;  Langford  v. 
By.  Co.,  144  Mass.  431,  11  NE  697; 
Doty  V.  Hurd,  124  Mich.  671,  83  NW 
632;  Brueckner  v.  Frederick,  109  Mo. 
App.  614,  83  SW  775;  Booth  v.  Kur- 
rus,  55  N.  J.  L.  370,  26  A  1013,  Whit- 
ney V.  Hanse,  36  App.  Div.  420,  56 
NYS  375;  Smith  v.  Jones,  16  S.  D.  337, 
92  NW  1084;  Marks  v.  Sullivan,  9 
Utah  12,  33  P  224,  20  LEA  590;  Gel- 
zenleuchter  v.  Niemeyer,  64  Wis.  316, 
320,  25  NW  442;  Brown  v.  Chapman, 
6  C.  B.  365,  60  E.  C.  L.  365,  136  Bng. 
Eeprint  1292;  Cooper  v.  Harding,  7 
q.  B.  928,  53  E.  C.  L.  928,  115  Bng. 
Eeprint  737;  West  v.  Smallwood,  3 
Mees.  &  W.  (Bng.)  418;  Anderson  v. 
Wilson,  25  Ont.  Eep.  91;  Smith  v. 
Evans,  13  U.  C.  C.  P.  60. 

949-98  Lemmon  v.  King,  95  Kan. 
524,  148  P  750. 

950-3  [a]  A  Tice-president  and 
manager  of  a  corporation  who  signed 
the  bond  to  obtain  an  illegal  arrest  in 
a  civil  proceeding  is  liable  for  the 
false  imprisonment.  Hayes  v.  Hutch- 
inson, 81  Wash.  394,  142  P  865. 
950-7  [a]  Anest  In  civil  proceed- 
ing.— One  causing  arrest  of  another  in 
a  civil  proceeding  must  answer  in 
damages  even  though  the  arrest  was  In 
pursuance  of  a  court  order  when  the 
court  has  exceeded  its  jurisdiction  or 
had  no  authority.  Hamilton  v.  Drug 
Co.,  78  Wash.  689,  139  P  642. 
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951-9     Eoss  V.  Kohler,  163  Ky.  583, 

174  SW  36. 

952-lS  St.  Louis,  I.  M.  &  S.  Ey.  Co. 
V.  Tukey  (Ark.),  175  SW  403;  Ayres 
&  Co.  V.  Harmon,  56  Ind.  App.  436,  104 
NB  315:  Chicago,  E.  I.  &  P.  Ey.  Co. 
V.  Eadford,  36  Okl.  657,  129  P  834; 
Seibor  v.  E.  &  Nav.  Co.,  70  Or.  116, 
140  P  629;  Eioe  v.  Hartington,  38  E. 
I.  47,  94  A  736. 

[a]  Detention  after  paxdon. — Where 
the  plaintiff  was  lawfully  in  custody 
of  a  warden  appointed  ,by  a  contractor 
for  convict  labor  and  confirmed  by  the 
court,  and  plaintiff  was  pardoned,  but 
the  warden  refused  to  release  him  be- 
cause he  had  no  authority  to  do  so, 
the  contractor  is  liable  for  false  im- 
prisonment. Weigel  V.  MeCloskey,  113 
Ark.  1,  166  SW  944. 
952-19  Alabama  F.,  etc.  Co.  v. 
Eice,  187  Ala.  458,  65  S  402;  Louis- 
ville &  N.  E.  Co.  V.  Owens,  164  Ky. 
557,  175  SW  1039. 

953-21  [a]  LlablUty  of  sheriff  for 
act  of  his  deputy,  see  Jones  v.  Van 
Bever,  164  Ky.  80,  174  SW  795. 
953-22  Louisville  &  N.  E.  Co.  v. 
Owens,  164  Ky.  557,  175  SW  1039; 
Foster  v.  Ey.  Co.,  140  Mich.  689,  104 
NW  380;  Eice  v.  Harrington,  38  E.  I. 
47,  94  A  736. 

953-23      Eedgate    v.    Southern    Pac. 
Co.,  24  Cal.  App.  573,  141  P  1191. 
954-26    [a]    As  to  liability  of  attor- 
ney,  see  Tiede  v.  Puhr,  264  Mo.  622, 

175  SW  910. 

954-28  [a]  Sheriff  who  restrains  a 
person's  liberty  by  virtue  of  process 
or  order  of  a  court  of  competent  juris- 
diction is  not  liable  in  a  suit  for  false 
imprisonment  notwithstanding  defects 
or  irregularities  occurring  in  the  pro- 
ceedings on  which  the  order  was  is- 
sued. Peterson  v.  Merritt,  25  Ida. 
3^4,   137  P  526. 

954-29  Burnett  v.  Prince,  272  Mo. 
68,  197  SW  241;  Brinkman  v.  Droles- 
bangh,  97  Ohio  171,  119  NE  451,  LEA 
1918F,  1132. 

954-30  Erratum. — Cross-reference  to 
title  "Paxent  and  Child"  should  not 
have  been  made. 

954-32  [a]  Detention  under  juve- 
nile  delinoLuent  act  by  an  officer  with- 
out a  warrant.  Weber  v.  Doust  84 
Wash.  330,  146  P  623. 
955-35  Brinkman  v.  Drolesbaugh, 
97  Ohio  171,  119  NB  451,  LEA  1918F, 
1132. 


[a]  Acquiescence  in  judgment  fot 
contempt. — Where  one  was  convicted 
of  contempt  and  did  not  appeal  nor 
seek  review  of  the  proceedings  by  any 
other  proceedings  but  paid  his  fine 
after  having  been  committed  to  jail 
he  cannot  thereafter  maintain  an  ac- 
tion against  the  judge  and  sheriff'  for 
false  imprisonment.  P|ierce  v.  Mit- 
chell, 77  Wash.  453,  137  P  1008. 
955-37  Smith  v.  Hibler  (N.  J.  L.), 
92  A  364  (colorable  jurisdiction  of 
justice  of  the  peace  sufficient);  Flint 
«.  Lonsdale,  41  Okl.  448,  139  P  268. 
956-41  Broom  v.  Doflglass,  175  Ala. 
268,  57  S  860,  44  LEA  (NS)  164; 
Gardner  v.  Couch,  137  Mich.  358,  100 
NW  673,  101  NW  802;  Gordon  v.  Dis- 
trict Cort,  36  Nev.  1,  131  P  134;  Flint 
V.  Lonsdale,  41  Okl.  448,  139  P  268; 
Smith  V.  Jones,  16  S.  D.  337,  92  NW 
1084;  Hayes  v.  Hutchinson,  81  Wash. 
394,  142  P  865;  Gordon  v.  Denison,  24 
Ont.  (Can.)  576,  app.  this  point  in  22 
Ont.  App.  315,  but  reversed  on  other 
grounds. 

[a]  Police  judge  is  not  liable  in  dam- 
ages where  he  acts  judicially  and  with- 
in his  jurisdiction.  Clark  v.  Hampton, 
163  Ky.  698,  174  SW  490;  McBurnie 
V.  Sullivan,  152  Ky.  686,  153  SW  945, 
44  LEA  (NS)  186. 
958-48  Clark  v.  Hampton,  163  Ky. 
698,  174  SW  490. 

958-54  t3ook  v.  Macon,  54  Ga.  468; 
Culver  V.  Streator,  130  HI.  238,  22  NE 
810,  6  LEA  270;  Peters  v.  Lindsborg, 
40  Kan.  654,  20  P  490;  Pollock  v. 
Louisville,  13  Bush  (Ky.)  221,  26  Am- 
Eep  260;  Curran  v.  Boston,  151  Mass. 
505,  24  NE  781,  8  LEA  243;  Gullikson 
V.  McDonald,  '62  Minn.  278,  279,  64 
NW  812;  Eusher  t--.  Dallas,  83  Tex. 
151,  153,  18  SW  333;  Galveston  v. 
Hemmis,  72  Tex.  558,  11  SW  29;  Gal- 
veston V.  Posnainsky,  62  Tex.  118,  132, 
60  AmEep  517;  Eoyce  v.  Salt  Lake 
City,  15  Utah  401,  49  P  290. 
[a]  Enforcing  illegal  ordinance. — Eule 
applies  where  officers  of  a  municipal- 
ity attempt  to  enforce  an  illegal  or- 
dinance. Easterly  v.  Irwin,  99  la.  694, 
68  NW  919;  Caldwell  v.  Prunelle,  57 
Kan.  511,  46  P  947.  Comp.  McGraw 
V.  Marion,  98  Ky.  673,  34  SW  18,  47 
LEA  593. 

959-57     See  also  the  title  "Joinder 
of  Actions." 

959-60    Lane  v.  Ball,  83  Or.  404,  160 
P  144. 
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960-61  Waters  v.  Woolen  Mills,  142 
Ga.  133,  82  SE  535;  Raymond  v.  Cor- 
rigan,  37  S.  D.  609,  159  NW  131. 

[a]  A  complaint  following  the  code 
fonn  (Code  1907,  vol.  2,  p.  1198,  form 
19)  is  sufficient.  Deason  v.  Gray,  189 
Ala.  672,  66  S  646. 

961-62  Waters  v.  Woolen  Mills,  142 
Ga.  133,  82  SE  535. 
961-63  Hendrix  v.  Dev.  Co.,  181  App. 
Div.  Ill,  168  NYS  316. 
[a]  Legal  conclusioa  illustrated. — 
An  allegation  that  the  arrests  were 
made  by  deputies  in  their  official  ca- 
pacity is  a  mere  legal  conclusion. 
Jones  V.  Van  Beyer,  164  Ky.  80,  174 
SW  795. 

961-65  Forman  v.  Central,  57  Colo. 
535,  143  P  573;  Hanson  v.  Sward,  92 
Kan.  1,  140  P  100. 

962-72  Eiffel  v.  Letts,  31  Cal.  App. 
426,  160  P  845;  Sacks  v.  E.  Co.  (Mo.), 
192  SW  418;  Eucker  v.  Barker  (Tex.), 
192  SW  528;  Meyer  v.  Bry  Goods  Co. 
(Tex.  Civ.),  189  SW  80. 
963-76  Hendrix  v.  Dev.  Co.,  181 
App.  Div.  Ill,  168  NYS  316. 
963-77  Evans  v.  Wixom  (Cal.  App.), 
176  P  873;  Gordon  v.  West,  129  Ga. 
532,  59  SE  232;  Grist  V.  White,  14  Ga. 
App.  147,  80  SE  519;  Finney  v.  Zin- 
gale  (W.  Va.),  95  SE  1046. 
[a]  Gist  of  an  action  of  false  impris- 
onment is  unlawfulness  of  the  impri- 
sonment. King  V.  Gray,  189  Ala.  686, 
66  S  643. 

963-80  Wheie  allegation  was  "ma- 
licious" instead  of  "unlawful," 
amendment  substituting  latter  is  per- 
missible before  jury  retires.  King  v. 
Gray,  189  Ala.  686,  66  S  643. 
964-85  [a]  Frellminaiy  affidavit. 
Where  complaint  simply  alleges  that 
warrant  was  issued  without  prelim- 
inary affidavit  having  been  filed  it  is 
demurrable.  Clark  v.  Hampton,  163 
Ky.  698,  174  SW  490. 
965-87  Evans  v.  Wixom  (Cal.  App.), 
176  P  873. 

965-8S  Murphy  v.  McAdory,  183 
Ala.  209,  62  S  706;  Leve  v.  Putting 
(Mo.  App.),  196  SW  1060. 
966-92  King  v.  Gray,  189  Ala.  686, 
66  S  643;  Murphy  v.  McAdory,  183 
Ala.  209,  62  8  706. 

966-98  Smith  v.  Hem,  102  Kan. 
373,  170  P  990. 

967-9  Hanser  v.  Bieber,  271  Mo.  326, 
197  SW  68;  Eosendale  v.  Co.  (Mo. 
App.),  213  SW  169. 


968-18  Ehodes  v.  McWilson,  192 
Ala.  675,  69  S  69. 

969-21  Jones  v.  Pickard,  166  NYS 
721. 

969-24  Hendrix  v.  Dev.  Co.,  181 
App.  Div.  Ill,  168  NYS  316. 
970-29  [a]  Probable  cause  and 
want  of  malice  are  not  defenses,  when 
arrest  was  in  a  civil  proceeding  and 
court  exceeded  its  jurisdiction.  Ham- 
ilton V.  Drug  Co.,  78  Wash.  689,  139 
P  642. 

971-39  Waddle  v.  Wilson,.  164  Ky. 
228,  175  SW  382. 

971-40  [a]  Questions  of  law  and 
fact. — Questions  of  malice  and  prob- 
able cause  are  for  the  jury  where  the 
evidence  is  conflicting;  Ehodes  v. 
McWilson,  192  Ala.  675,  69  S  69. 
971-41  [a]  An  indictment  in  the 
language  of  the  statute  is  not  suffic- 
ient where  every  fact  necessary  to 
constitute  the  offense  is  not  set  out  in 
the  statute.  Carroll  v.  C,  164  Ky. 
599,  175  SW  1043. 

971-44  Mazzolini  v.  Gifford,  90  Vt. 
352,  98  A  904. 

fai.se  pbesonation 

972-1  See  U.  S.  v.  Navarro,  18  Phil. 
Isl.  357;  TJ.  S.  v.  Salazar,  5  Phil.  Isl. 
500. 

[a]  What  constitutes. — Impersonation 
of  a  policeman  is  comprehended  with- 
in statute  forbidding  impersonation  of 
an  executive  officer.  Bx  parte  Pres- 
ton, 72  Tex.  Cr.  77,  161  SW  115. 

[b]  Criminal  intent  and  guilty  knowl- 
edge are  constituent  elements  of  the 
offense.  Brown  v.  S.,  75  Tex.  Cr.  322, 
170  SW  714. 

[c]  Elements  of  offense. — "To  con- 
stitute the  offense  of  impersonating  an 
officer,  under  the  section  above  quoted 
[See.  2122,  Kirby's  Digest]  it  is  not 
sufficient  that  one  falsely  asserts  that 
he  is  an  officer  and  has  the  authority 
to  act  as  such,  nor  is  it  sufficient,  that 
he  declares  his  intention  to  act  as 
such;  but  to  constitute  this  offense,  it 
is  essential  that  he  assumes  or  exer- 
cises or  attempts  to  exercise  some  of 
the  functions,  powers,  duties,  or  priv- 
ileges incident  or  belonging  to  the  of- 
fice which  he  asserts  he  holds  at  the 
time."  Martin  v.  S.,  114  Ark.  230, 
169  SW  776. 

973-4  Moore  v.  8.  (Tex.  Cr.),  197 
SW  728. 
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974-7  U.  S.  V.  Barnow,  221  Fed.  140. 
975-16  [a]  Variance  as  to  person 
impersonated. — Where  the  information 
charges  the  accused  with  exercising  or 
attempting  to  exercise  the  functions 
of  "a  sheriff  or  deputy  sheriff  in 
Wyandotte  county,"  he  cannot  be 
prosecuted  under  a  statute  which  de- 
clares it  unlawful  for  a  person  with- 
out authority  to  attempt  to  exercise 
the  functions  of  a  deputy  sheriff,  the 
proof  showing  he  imjversonated  the 
sheriff  and  not  a  deputy  sheriff.  S.  v. 
Eose,  96  Kan.  347,  150  P  601. 
[b]  Variance  between  complaint  and 
information. — The  fact  that  the  com- 
plaint alleged  that  accused  did  "un- 
lawfully, wilfully,  and  falsely  assume 
and  pretend,  etc.,"  the  omission  of 
the  word  "wilfully"  in  the  informa- 
tion does  not  constitute  a  fatal,  vari- 
ance. Brown  v.  S.,  75  Tex.  Or.  322, 
170  SW  714. 


FILING 

978-5  S.  V.  Kuhns,  4  Boyce  (Del.) 
264,  88  A  455. 

979-7  [a]  Judicial  discretion.— "The 
question  of  filing  pleadings  out  of 
time  rests  largely  within  the  discre- 
tion of  the  trial  court;  but  this  dis- 
cretion must  be.  a  sound  judicial  one, 
dependent  on  all  the  circumstances, 
anfl  must  never  be  used  arbitrarily  or 
capriciously."  Checotah  Hdw.  Co.  i;. 
Hensley,  42  Okl.  260,  141  P  422. 
982-18  Hogue  v.  Hogue  (Ark.),  208 
SW  579. 

985-23  Hogue  v.  Hogue  (Ark.),  208 
SW  579;  Haines'  Lessee  v.  Lindsey, 
4  Ohio  88,  19  AmDec  586. 

FINDINGS  AND  CONCLUSIONS 

993-1  Cherry  v.  Peay,  115  Ark.  607, 
171  SW  924;  In  re  Newton's  Est.  (la.), 
171  NW  708;  Schafer  v.  Hotel  Co.,  41 
Okl.  Ill,  137  P  664;  Faour  v:  Moran, 
40  Okl.  597,  139  P  833;  Case  Thresh. 
Maeh.  Co.  v.  Lyons  &  Co.,  40  Okl.  356, 
138  P  167;  Clackamas  Southern  Ey. 
Co.  V.  Vick,  72  Or.  580,  144  P  84. 
993-4  Judson  v.  Gage,  98  Fed.  540, 
39  CCA  156;  Broder  v.  Conklin,  98 
Cal.  360,  33  P  211;  Cothren  v.  Olm- 
stead,  57  Conn.  329,  18  A  254;  Demens 
V.  Poyntz,  25  Fla.  654,  6  S  261 ;  Judge 
V.  Powers,  156  la.  251,  136  NW  315, 
AnnCasl916B,  280;  Christie  v.  Ins. 
Co.,  Ill  la.  177,  82  NW  499;  Fisk  v. 
Parker,   14  La.   Ann.   491;   New  York, 


etc.  E.  Co.  V.  Martin,  158  Mass.  313, 
33  NE  578;  Putnam  v.  Crombie,  34 
Barb.  (N.  Y.)  232;  Heath  «.  Barmour, 
35  How.  Pr.  (N.  Y.)  1,  53  Barb.  444; 
Sullivan  v.  Thomas,  3  S.  C.  531;  Faw- 
kes  V.  Swayzie,  31   Ont.   (Can.)   256. 

994-14  N.  C.  Eev.,  1905,  §541;  Eley 
V.  Line  E.  Co.,  165  N.  C.  78,  80  SE 
1064;  Clackamas  So.  Ey.  Co.  v.  Vick, 
72  Or.  580,  144  P  84;  Davison  v.  Kel- 
lar,  35  S.  D.  285,  152  NW  106;  Mc- 
Kenna  v.  Whittaker,  9  S.  D.  442,  69  • 
NW  587;     Sewall  v.  Colby  (Tex.  Civ.), 

163  SW  694;  Dennis  v.  Keudrick  (Tex. 
Civ.),  163  SW.693;  Frieze  i:  Powell, 
79  Wash.  483,  140  P   690. 

995-15  Pate  v.  Peterson  (Wash.), 
180  P  894. 

995-16  Holland  v.  Kelly,  177  Cal. 
43,  169  P  1000;  Davison  v.  Kellar,  35 
S.  D.  285,  152  NW  106. 
[a]  In  Wisconsin,  the  statute  requir- 
ing that  the  facts  found  and  the  con- 
clusions of  law  thereon  be  stated  sep- 
arately, is  directory  only.  Wallis  v. 
Bank,  155  Wis.  533,  145  NW  195. 
996-20  [a]  Procedure  where  no 
findings  or  conclusions.—' '  Where  the 
court  fails  to  make  such  findings  and 
conclusions  as  the  statute  contem- 
plates, this  court  will  adopt  one  of 
three  courses:  (a)  Affirm  the  judgment 
if  clearly  supported  by  the  preponder- 
ance of  the  evidence;  (b)  reverse  if 
not  so  supported,  or  (c)  remand  for 
further  trial  and  findings  in  close 
cases  where  the  evidence  is  evenl^ 
balanced  or  nearly  so."  Wallis  v. 
Bank,  155  Wis.  533,  145  NW  195. 
996-21  Chehalis  C.  Co.  v.  Laisure 
(Wash.),  166  P  1158. 
996-22    Garber  v.  Spray,  25  Wyo.  52, 

164  P  840. 

[a]  "A  judgment  rendered  without 
findings  of  fact  or  conclusions  of  law 
has  no  foundation  and  is  void."  Clack- 
amas So.  Ey.  Co.  V.  Vick,  72  Or.  580, 
144  P  84;  Frederick  v.  Bard,  66  Or. 
259,  134  P  318. 

[b]  Presumption. — The  absence  of  a 
finding  on  any  material  fact  is  by  pre- 
sumption a  finding  against  the  one 
having  the  burden  of  the  issue.  Hypes 
V.  Nelson,  63  Ind.  App.  304,  114  NE 
459. 

996-23  Weiehers  v.  Dehail  (Cal. 
App.),  183  P  187;  Security  L.  Ins, 
Co.  V.  Booms,  31  Cal.  App.  119,  159  F 
1000;  Fryberger  v.  Anderson,  126 
Minn.  322,  147  NW  107;     Waverly  S 
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Co.  V.  Ford  (Mo.  App.),  194  SW  1085; 
Elling  V.  Fine,  53  Mont.  481,  164  P 
891,  AnnCasl918C,  752;  Brundy  v. 
Canby,  50  Mont.  454,  148  P  315;  Siv- 
erson  v.  Clanton,  88  Or.  261,  170  P 
933,  171  P  1051. 

[a]  Findings  on  an  interlocutory  mo- 
tion are  not  necessary.  Fryberger  v. 
Anderson,  125  Minn.  322,  147  NW  107. 

[b]  No  further  finding  necessary  upon 
any  issues  presented  by  the  pleadings 
where  court  finds  that  appellant's 
right  of  action  is  barred  by  the 
statute  of  limitations.  Tropico  Land 
&  Imp.  Co.  V.  Lambourn,  170  Cal.  33, 
148  P  206. 

997-24  Henry  Davis  Lumb.  Co.  v. 
Lumb.  Co.,  85  Or.  542,  167  P  507. 
997-26  Nicholson  v.  Nicholson,  174 
Cal.  391,  163  P  219. 
997-28  Sausalito  Bay  Land  Co.  v. 
Imp.  Co.,  166  Cal.  302,  136  P  57;  Mil- 
waukee Land  Co.  v.  Euesink,  50  Mont. 
489,  148  P  396,  findings  unnecessary 
where  evidence  justifies  but  one  con- 
clusion. 

[a]     Though  a  request  be  made  this 
is  so.    Milwaukee  Land  Co.  v.  Buesink, 
50  Mont.  489,  148  P  396. 
997-29      Humboldt   Mill.   Co.   v.  By. 
Co.,  166  Cal.  175,  135  P  503;     Watson 
V.  Lawson,   166   Cal.   235,  135  fP   961; 
Fernandez   v.  Watt,   26   Cal.   App.    86, 
146  P  47;     Francis  v.  Screen  Co.,  22 
Cal.  App.   31,   133   P    327;      Brown  v. 
Brown,  12  S.  T^    506,  81  NW  883. 
998-3-1     New    i^ork  Life  Ins.   Co.  v. 
Daley,  25  Cal.  App.  376,  143  P  1033. 
998-32     Stanwood     v.     Carson,     169 
Oal.  640,  147  P  562;     Brown  v.  Brown, 
12  S.  D.  506,  81  NW  883. 
999-33    Stanwood  v.  Carson,  169  Cal. 
640,  147  P  562. 

999-35  [a]  Discretionary  matters. 
Formal  findings  in  support  of  an  order 
vacating  a  judgment  because  of  excus- 
able neglect  or  inadvertence  are  un- 
necessary, such  order  resting  within 
the  discretion  of  the  judge.  Frieze  v. 
Powell,  79  Wash.  483,  140  P  690. 
1000-36  Schofield  v.  Bank  &  T.  Co. 
(Tex.  Civ.),  175  SW  506;  Arlington 
Heights  Eealtv  Co.  v.  By.  &  L.  Co. 
(Tex.  Civ.),  160  SW  1109;  Peoples 
V.  Terry  (Tex.  Civ.),  43  SW  846;  Col- 
vin  V.  Clark,  96  Wash.  282,  165  P  101. 
1000-37  Holland  v.  Kelly,  177  Cal. 
43,  169  P  1000;  Padgett  v.  Hines  (Tex. 
Civ.),  192  SW  1122. 


1000-40  In  re  King's  Est.,  102 
Wash.  299,  172  P  1167;  Wishkah 
Boom  Co.  V.  Co.,  100  Wash.  472,  171 
P  234;  Colvin  v.  Clark,  96  Wash.  282, 
165  P  101;  Cook  V.  Washington-Ore- 
gon Corp.,  84  Wash.  68,  146  P  156,  149 
P  325;  Frieze  v.  Powell,  79  Wash.  483, 
140  P  690;  White  Crest  Can.  Co.  v. 
Sims,  30  Wash.  374,  70  P  1003;  Pot- 
win  V.  Blasher,  9  Wash.  460,  37  P  710. 
[a]  Incomplete  or  defective  findings 
are  not  ground  for  reversal  in  an 
equity  case.  Cook  v.  Washington-Ore- 
gon Corp.,  84  Wash.  68,  146  P  156, 
149  P  325. 

1000-41  Moynihan  v.  Brennan,  77 
N.  H.  273,  90  A  964. 
1000-42  In  re  King's  Est.,  102 
Wash.  299,  172  P  1167. 
1002-51  Weishaar  v.  Pendleton,  73 
Or.  190,  144  P  401;  Clackamas  South- 
ern By.  Co.  v.  Vick,  72  Or.  580,  144 
P  84;  Jennings  v.  Frazier,  46  Or.  470, 
80  P  1011. 

1002-52  Jennings  v.  Frazier,  46  Or. 
470,  80  P  1011. 

[a]  Findings  on  intermediate  issues, 
etc.  Weishaar  v.  Pendleton,  73  Or. 
190,  144  P  401. 

1002-54  Bhodes  v.  Selvage  (Ind. 
App.),  122  NE  352;  Smith  Lumb.  Co. 
V.  Eussell,  92  Kan.  646,  144  P  819; 
Joyce  V.  McDonald,  51  Mont.  163,  149 
P  953;  Thompson  v.  Lumb.  Co.,  37 
Nev.  183,  141  P  69;  Simpson  Tp.  v. 
HUl,  40  Okl.  233,  137  P  348;  Caulk  v. 
Lowe   (Okl.),  178  P  101. 

1003-55  Shannon  v.  Mereness,  89 
Conn.  284,  93  A  529;  Chicago,  I.  & 
L.  Ey.  Co.  V.  Myers,  57  Ind.  App.  458, 
105  NE  645,  107  NE  296;  Nordman  v. 
Johnson,  94  Kan.  409,  146  P  1125; 
ASams  v.  Dick,  226  Mass.  46,  115  NE 
227;  Kavanaugh  v.  Gould,'  223  N.  Y. 
103,  119  NE  237;  Averill  v.  Wierhaus- 
er  (Tex.  Civ.),  175  SW  794;  Bruce  v. 
Stark  (Tex.  Civ.),  175  SW  795;  Ed- 
wards V.  McGuire  (Tex.  Civ.),  165  SW 
477;  Sewall  v.  Colby  (Tex.  Civ.),  163 
SW  694. 

1003-56  Simpson  Tp.  v.  Hill,  40 
Okl.  233,  137  P  348. 
1003-58  Morganton  M.  &  T.  Co.  v. 
Co.  (N.  C),  99  SE  104;  School  Dist. 
No.  7  V.  Frazier  (Tex.  Civ.),  199  SW 
846. 

1004-62  Boberts  v.  Power  Co.,  78 
N.  H.  491,  102  A  537;  School  Dist. 
No.   7  V.  Frazier   (Tex.  Civ.),  199  SW 
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846;  Overton  v.  Colored  Knights  of 
Pythias  (Tex.  Civ.),  173  SW  472. 
1005-64  Timm  v.  Low,  56  Ind.  App. 
47,  104  NE  870;  Weinstein  v.  Barras- 
so,  139  Tenn.  593,  202  SW  920,  LEA 
1918D,  1174. 

1005-69  Southwestern  E.  C.  Co.  v. 
Latta  (Tex.  Civ.),  193  SW  1115. 
1006-70  Moynihan  v.  Brennan,  77 
N.  H.  273,  90  A  964. 
1006-72  [a]  After  entry  of  judg- 
ment, request  comes  too  late.  Austin 
V.  DifEendafEer,  96  Neb.  747,  148  NW 
907. 

1007-76  Dennis  v.  Kendrick  (Tex. 
civ.),  163  SW  693,  quot.  Standard 
Proc.  1 

1009-84  Sails  v.  Barons,  40  Kan. 
697,  20  P  485. 
1011-1  Olesen  v.  Beekanstin  (Coin.), 
107  A  514. 
1011-3  Waterman  v.  Moody  (Vt.), 
103  A  325. 

1012-11      In  re  Hotchkiss'    Will,  88 
Conn.  655,  92  A  419. 
[a]      An  unsuccessful  party  may   re- 
quest  findings.     Famous   Mfg.    Co.    v. 
Gibson,  161  NTS  851. 
1013-12     Siverson  v.  Clanton,  88  Or. 
261,  170  P  933,  171  P  1051. 
1013-16      Armstrong    v.    Barceloux, 
34  Cal.  App.  433,  167  P  895;     McLane 
Co.  'v.    Swernemann    (Tex.    Civ.),    189 
SW  282. 

1016-31  [a]  Fewer  of  judge  In 
chambers  to  make  findings,  see  An- 
drade  v.  Andrade,  14  Ariz.  379,  128  P 
813. 

1016-34  Davidson  v.  Davidson,  262 
Pa.  520,  106  A  64. 

1016-38  Olesen  v.  Beekanstin 
(Conn.),  107  A  514;  Texas-Mexican 
By.  Co.  V.  Eeed  (Tex.  Civ.),  165  SW  4. 
1017-42  Baker  v.  Music  Co.,  175 
Cal.  652,  166  P  1006;  Eddy  v.  Amuse- 
ment Co.,  21  Cal.  App.  487,  132  P  83; 
St.  Anthony,  etc.  Co.  v.  Martineau,  28 
N.  D.  423,  149  NW  355;  Crane  v. 
Bank,  26  N.  D.  268,  144  NW  96; 
Bruce  v.  Stark  (Tex.  Civ.),  175  SW 
795;  Averill  v.  Wjerhauser  (Tex. 
Civ.),  175  SW  794;  Barnes  v.  Albert, 
87  Vt.  251,  88  A  815. 
[a]  Findings  nuU  if  filed  after  statu- 
tory time. — Findings  of  fact  and  con. 
elusions  of  law  filed  more  than  ten 
days  after  the  court  adjourned  for  the 
term  are  a  nullity  and  cannot  be  con- 
sidered  on   appeal.     Bliss     v.     School 


Board  (Tex.  Civ.),  173  SW  1176;  Se- 
wall  V.  Colby  (Tex,  Civ.),  163  SW  694; 
Dennis  v.  Kendrick  (Tex.  Civ.),  163 
SW  693;  Standard  P.  &  W.  P.  Co.  «. 
Eowan  (Tex.  Civ.),  158  SW  251. 
[b]  Court  cannot,  by  order,  extend 
the  statutory  time  within  which  to 
file  findings  of  fact  and  conclusions  of 
law.  Alsworth  v.  Eeppert  (Tex.  Civ.), 
167  SW  1098. 

1017-43  August  V.  Garner  Co.  (Tex. 
Civ.),  166  SW  1197. 
1017-44  St.  Anthony,  etc.  Co.  v. 
Martineau,  28  N.  D.  423,  149  NW  355; 
Crane  v.  Bank,  26  N.  D.  268,  144  NW 
96;  De  Bruin  v.  Irr.  Co.  (Tex.  Civ.), 
194  SW  654;  Eubank  v.  Bostick  (Tex. 
Civ.),  194  SW  214. 
1018-45  Eddy  v.  Amusement  Co., 
21  Cal.  App.  487,  132  P  83.  See  Kahn 
V.  Smelting  Co.,  102  TJ.  S.  641,  26  L.  ed. 
266. 

1018^8  Kahn  v.  Central  Smelting 
Co.,  102  U.  S.  641,  26  L.  ed.  266; 
Wachsmuth  v.  Orient  Ins.  Co.,  49  Neb. 
590,  68  NW  935;  Daugherty  v.  Daugh- 
erty  (Tex.  Civ.),  198  SW  985. 
1018-49  Kahn  v.  Smelting  Co.,  102 
U.  S.  641,  26  L.  ed.  266. 
1019-54  Allen  v.  Allen,  96  Wash. 
689,  165  P  889. 

1019-57  [a]  When  preliminary 
service  not  necessary. — Where  the  re- 
cord does  not  show  that  the  court  gave 
any  direction  that  findings  be  prepared 
by  the  plaintiff,  it  is  not  necessary 
that  service  of  the  proposed  findings 
be  had  on  defendant  before  being 
signed  by  the  judge  as  required  by 
§634  Code  Civ.  Proc,  as  amended  in 
1913.  Hoffman  v.  Eush  Co.,  27  Cal. 
App.  167,  149  P  17(7. 
1020-63  L.  O.  L.,  §157;  Clackamas 
Southern  By.  Co.  v.  Vick,  72  Or.  580, 
144  P  84. 

1020-69  L.  O.  L.  §158;  Clackamas 
Southern  Ey.  Co.  v.  Vick,  72  Or.  580, 
144  P  84. 

1021-70      Smith   v.   Washington,   92 
Kan.   646,  141  P  250. 
1022-78     S.  J.  Cordner  Co.  v.  Mane- 
vetz,  92  Conn.  687,  103  A  842. 
1023-80    Smith  v.  Wells  (Ind.  App.), 
122   NE   334. 

1023-81  [a]  After  death  of  defend- 
ant.— Colquhoun  i;.  Fursraan,  32  Cal. 
App.  767,  164  P  10. 
1024-85  In  re  Wineteer's  Est.,  176 
Cal.  28,  167  P  516;  8.  J.  Cordner  Co. 
f.  Manevetz,  92  Conn.  587,  103  A  842; 
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Patrons'  Mut.  Fire  Ins.  Co.  v.  Good- 
man (Mich.),  167  NW  955;  First  Nat. 
Bk.  V.  Tome,  23  N.  M.  255,  167  P  733; 
Lewis  V.  Oil  Co.   (Tex.  Civ.),  198  SW 

607. 

1024-86  Haller  v.  Power  Co.,  34 
Cal.  App.  317,  167  P  197;  Stewart  v. 
Stewart  (Ida.),  180  P  165;  Walker  v. 
E.  Co.  (Mo.  App.),  198  SW  441;  Slim- 
mer V.  Bank,  38  S.  D.  311,  161  NW 
325;  Dillabough  v.  Okanogan  (Wash.), 
178    P   802. 

1025-87     Lovejoy  v.  Lamar,  20   Ga. 
App.  499,  93  SE  153;   Eubank  v.  Bos- 
tick   (Tex.  Civ.),  194  SW  214. 
1025-88      Lynip   v.   School   Dist.,   24 
Cal.  App.  426,  141   P  835;     Morris  v. 
Sheridan,  86  Or.  224,  167  P  593. 
1025-89      Woodhead     v.     Wilkinson 
(Cal.),   185   P    851;       Skliris  v.   Melis 
(Utah),  170  P  968. 
1025-90     Buhler  v.  Loftus,  53  Mont 
546,  165  P  601. 

1025-91  Haller  v.  Power  Co.,  34 
Cal.  App.  317,  167  P  197;  Blanton  v. 
Wheeler  Co.,  91  Conn.  226,  99  A  494, 
AnnCasl918B,  747. 
1026-98  Haller  v.  Power  Co.,  34 
Cal.  App.  317,  167  P  197. 
1028-5  [a]  No  findings  on  pleading 
of  adTerse  party. — "When  findings  of 
fact  as  made  conform  to  and  are  as 
broad  as  the  material  averments  of 
one  of  the  parties  necessarily  determ- 
ining the  judgment  given  in  his  favor, 
thereby  negativing  the  legal  hypothe- 
sis of  the  adverse  party,  no  findings  of 
fact  are  essential  with  respect  to  the 
allegations  contained  in  the  pleadings 
of  the  latter."  Clackamas  So.  By.  Co. 
V.  Viek,  72  Or.  580,  144  P  84. 
1028-6  Patrons'  Mut.  Fire  Ins.  Co. 
V.  Goodman  (Mich.),  167  NW  955. 
1028-7  Adams  v.  Dick,  226  Mass. 
46,  115  NE  227;  McLean  v.  Swerne- 
mann  (Tex.  Civ.),  189  SW  282. 
1029-12  Pigott-Healy  Const.  Co.  v. 
Real  Est.  Co.,  201  Mich.  102,  166  NW 
852. 

1029-14  Dillabough  v.  Okanogan 
(Wash.),  178  P  802. 
1029-15  [a]  Findings  that  are  ar- 
gumentative dipcussionsi  of  the  evi- 
dence are  not  sufficient.  Lanford  & 
Co.  V.  Mathis,  9  Ala.  App.  434,  62  S 
967. 

1030-18  Calaf  v.  Fernandez,  239 
Fed.  795,  152  CCA  581;  Smith  &  Co.  v. 
Mills,  237  Fed.  82,  150  CCA  284;  Cot- 
tonwood  W.   &  L.   Co.   V.   Monastery, 


29  Ida.  761,  162  P  242;  Overbay  v. 
Fisher  (Ind.  App.),  115  NE  366;  In  re 
Hoover's  Est.  (Kan.),  180  P  275;  El- 
woed  O.  &  6.  Co.  v.  Gano  (Okl.),  185 
P  443;  Deskins  v.  Rogers  (Okl.),  180 
P  691. 

1031-21  Vinal  v.  Nahant  (Mass.), 
122  NE  295;  Schafer  v.  Hotel  Co.,  41 
Okl.  Ill,  137  P  664;  Faour  v.  Morad, 
40  Okl.  697,  139  P  833;  Case  Thresh. 
Mach.  Co.  V.  Lyons  &  Co.,  40  Okl.  356, 
138  P  167;  Oland  v.  Malson,  39  Okl. 
456,  135  P  1055.  ' 
1031-22  Morris  v.  Leach,  82  Or. 
509,  162*  P  253. 

1032-28  Armstrong  v.  Barceloux, 
34  Cal.  App.  433,  167  P  895. 
1032-29  Firestone  Tire  &' Rubber 
Co.  V.  Herrick,  34  Cal.  App.  675,  168 
P  578;  Sayre  v.  R.  Co.,  23  Cal.  App. 
773,  139  P  910;  Smith  v.  Wells  (Ind. 
App.),  122  NE  334;  Patrons'  Mut. 
Fire  Ins.  Co.  v.  Goodman  (Mich.),  167 
NW  955;  Becker  v.  Clark,  180  App. 
Div.  182,  167  NYS  602;  Kapischka  v. 
Hotel  Co.,  86  Or.  498,  168  P  938;  Par- 
rott  Bros.  v.  Ogden  City,  50  Utah  512, 
167  ,P  807. 

1034-33  McSweeney  v.  Hynes,  177 
Cal.  262,  170  P  615;  Hannah  v.  Canty, 
175  Cal.  763,  167  P  373;  Avery  v.  Dev. 
Co.,  175  Cal.  644,  166  P  1002;  Simmons 
V.  Simmons,  166  Cal.  438,  137  P  20; 
Eez  V.  Summers,  34  Cal.  App.  527,  168 
P  156;  Rich  v.  Realty  Co.  (Cal.  App.), 
185  P  859;  Patrons'  Mut.  Fire  Ins. 
Co.  V.  Goodman  (Mich.),  167  NW  955; 
George  C.  P.  Const.  Co.  v.  Goldsmith, 
273  Mo.  184,  201  SW  354;  Cox  v.  Hall, 
54  Mont.  154,  168  P  519;  Annand  v. 
Austin,  86  Or.  403,  167  P  1017,  168 
P  725;  Pheeters  v.  Smith,  85  Or.  695, 
167  P  575;  RatclifE  v.  RatclifE  (Tex. 
Civ.),  161  SW  30;  DeGroot  v  Veld- 
boom,  167  Wis.  107,  166  NW  662. 
1035-34  Kirlley  v.  Perham,  176  Cal. 
333,  168  P  351. 

1035-35  Simmons  v.  Simmons,  166 
Cal.  438,  137  P  20;  Humboldt  Mill 
Co.  V.  By.  Co.,  166  Cal.  175,  135  P 
503;  Crescent  Lumb.  Co.  v.  Larson, 
166  Cal.  168,  135  P  502;  Moyle  v.  Me- 
Kean,  49  Utah  93,  162  P  63. 
1036-38  Dillabough  v.  Okanogan 
(Wash.),  178  P  802. 
1037-43  [a]  Implied  issues,  etc. 
Crescent  Lumb.  Co.  v.  Larson,  166  Cal. 
168,  135  P  502. 

1038-48     De  Groot  v.  Veldboom,  167 
Wis.  107,  166  NW  662. 
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1038-49     Sweet  v.  Purinton   (S.  D.), 
166  NW  161. 

1038-50  Johnson  v.  McFry,  13  Ala. 
App.  619,  68  S  718;,  Northern  Califor- 
nia P.  Co.  V.  Waller,  174  Cal.  377,  163 
P  214;  Auerbach  v.  Healy,  174  Cal. 
60,  161  P  1157;  California  Mother 
Lode  Min.  Co.  v.  Page,  165  Cal.  549, 
133  P  14;  Griswold  v.  Winters,  26 
Cal.  App.  758,  148  P  527;  Weiohers 
V.  Dehail  (Cal.  App.),  183  P  187;  Hep- 
ler  V.  Wright,  35  Cal.  App.  567,  170  P 
667;  Berlin  M.  Wks.  v.  Lumb.  Co.,  29 
Ida.  494,  160  P  746;  Kingan  &  Co.  v. 
Casualty  Co.  (Ind.  App.),  115  NB  348; 
Nordman  v.  Johnson,  9^  Kan.  409,  146 
-P  1125-;  Orr  v.  Sutton,  127  Minn.  37, 
148  NW  1066;  Troughton  v.  Co.,  105 
Misc.  638,  173  NYS  659;  C.  v.  School 
Dist.,  241  Pa.  224,  88  A  481;  Davison 
V.  Kellar,  35  S.  D.  285,  152  NW  106; 
Snyder  v.  Allen  (Utah),  169  P  945. 
[a]  Additional  findings  on  material 
issues.  —  "If  material  facts  in  issue 
have  been  omitted  in  the  findings,  it 
is  the  duty  of  the  court,  on  request, 
to  make  additional  findings  on  such 
issues."  Smith  Lumb.  Co.  v.  Eussell, 
93  Kan.  521,  144  P  819. 
1039-51  Bunnell  v.  Thomas,  33  Cal. 
App.  634,  165  P  1047;  Carnahan  v. 
Shull,  55  Ind.  App.  349,  102  NB  144. 
1040-54  Griswold  v.  Winters,  26 
Cal.  App.  758,  148  P  527;  Beckett  ». 
Stuart,  23  Cal.  App.  373,  138  P  115; 
Emerzian  v.  Asato,  23  Cal.  App.  251, 
137  P   1072. 

1041-59     Emerzian  v.  Asato,  23  Cal. 
App.   251,     137   P   1072;      DeGroot   v. 
Veldboom,  167   Wis.  107,  166  NW  662. 
1045-69      Shawver    v.    Shawver,    25 
Ida.   70,  136   P  436;   Begen   f.   Pettus, 
223  N.  Y.   662,   119   NE  549. 
[a]      Findings  upon  immaterial  issues 
may  be  disregarded.  Rogers  v.  Schlot- 
terback,  167  Cal.  35,  138  P  728. 
1045-70       Reynolds   v.   Jackson,    25 
Cal.  App.  490,  144  P  305. 
1047-72    Mills  v.  Gray,  50  Utah  224, 
167  P  358. 

1047-75  George  C.  P.  Const.  Co.  v. 
Goldsmith,  273  Mo.  184,  201  SW  354. 
1048-78  Waterman  v.  Moody  (Vt.), 
103   A  325. 

1048-79  Bonewitz  v.  Kratz  (Ind. 
App.),  119  NE  380;  Central  T.  &  S. 
Co.  V.  Wallace  (Ind.  App.),  118  NE 
593;  Keller  v.  Cox  (Ind.  App.),  118 
NE   543. 


1048-80  National  Surety  Co.  v.  S., 
181  Ind.  54,  103  NB  105;  Daily  v. 
Smith  (Ind.  App.),  118  NE  312;  Hall 
V.  Bauchert  (Ind.  App.),  117  NB  972; 
McClure  v.  Anderson,  58  Ind.  App. 
615,  108  NE  757;  Shedd  v.  Maize  Pro. 
Co.,  60  Ind.  App.  146,  108  NE  610; 
Westphal  v.  Williams  (Ind.  App.),  107 
NE  91;  Michigan  Commercial  Ins.  Co. 
V.  Wills,  57  Ind.  App.  256,  106  NB  725; 
Deemer  v.  Knight,  55  Ind.  App.  397, 
103  NE  868;  Knight  v.  Kerfoot  (Ind. 
App.),  102  NE  983;  Carnahan  v.  Shull, 
55  Ind.  App.  349,  102  NE  144;  Judah 
V.  Electric  Co.,  53  Ind.  App.  476,  101 
NE  1039;  Briggs  v.  Sanford,  219 
Mass.  572,  107  NE  436;  George  C.  P. 
Const.  Co.  V.  Goldsmith,  273  Mo.  184, 
201  SW  354;  Dailey  v.  Poster,  17  N. 
M.  654,  134  P  206;  Gilbert  v.  Hayward, 
37  E.  I.  303,  92  A  625. 
1048-81  Renner  v.  E.  Co.,  197  HI. 
App.  11. 

1048-82  Philadelphia  Casualty  Co. 
r.  Fechheimer,  220  Fed.  401,  136  CCA 
25;  In  re  Hill's  Est.,  167  Cal.  59,  138 
P  690;  Perry  v.  Quackenbush,  105 
Cal.  299,  38  P  740;  Nichols  v.  Wolf, 
27  Cal.  App.  1,  148  P  799;  Horn  v. 
Lupton,  182  Ind.  355,  105  NE  237,  106 
NE  708;  Knight  v.  Kerfoot  (Ind. 
App.),  102  NE  983;  Eraser  v.  State 
Sav.  Bank,  26  N.  M.  340,  137  P  592; 
Godley  v.  Crandall  &  Godley  Co.,  212 
N.  T.  121,  105  NE  818;  Oregon  Home 
Builders  v.  Inv.  Co.  (Or.),  184  P  487; 
Davison  v.  Kellar,  35  S.  D.  285,  152 
NW  106;  Eiley  v.  Jorgenson,  35  S.  D. 
91,  150  NW  771;  Kennedy  v.  Ken- 
nedy (Tex.  Civ.),  210  SW  581;  Laney 
V.  Eicardo  (Wis.),  172  NW  141;  Cointe 
V.  Congregation,  154  Wis.  405,  143  NW 
180. 

[a]  Findings  refused  if  not  of  ulti- 
mate facts. — Special  findings  which  do 
not  call  for  the  finding  of  an  ultimate 
or  controlling  fact  are  properly  re- 
fused. Bradley  v.  Casfcet,  etc.  Co., 
185  111.   App.  375. 

[b]  Illustrations  of  findings  of  ulti- 
mate facts. — Community  property. — A 
finding  that  certain  property  owned 
by  a  married  person  is  separate  or 
community  property  is  the  finding  of 
an  ultimate  fact  and  the  evidence  from 
which  this  fact  is  determined  is  not 
to  be  found  by  the  court.  In  re  Hill's 
Est.,  167  Cal.  59,  138  P  690. 
1051-S5  [a]  Evidentiary  facts. 
"Where  a  finding  is  of  the   evidence 
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and  not  of  the  fact  in  issue,  it  will 
not  aid  the  judgment,  unless  the  evi- 
dentiary facts  thus  determined  carry 
with  them,  by  necessary  implication, 
the  ultimate  fact  which  should  have 
been  determined."  Nichols  v.  Wolf, 
27  Cal.  App.  1,  148  P  799. 
1052-86  Eraser  v.  Bank,  26  N.  M. 
340,   137  P   592. 

1054-96  Sandstone  Spring  Water 
Co.  V.  Kettle  River  Co.,  122  Minn.  510, 
142  NW  885;  Fraser  v.  Bank,  26  N. 
M.  340,  137  P  592;  Eiley  v.  Jorgen- 
son,  35  S.  D.  91,  150  NW  771. 
1054-97  Horn  v.  Lupton,  182  Ind. 
355,  105  NE  237,  106  NE  708;  Gag- 
non  V.  Sulphur  Springs  Co.,  56  Ind. 
App.  407,  105  NE  512. 
1055-1  Knight  v.  Kerfoot  (Ind. 
App.),  102  NB  983. 
1055-4  Rawlings  v.  Fuster,  177  Cal. 
740,  171  P  955;  Bamberger  Co.  v. 
Baer,  34  Cal.  App.  692,  168  P  390; 
Forbes  v.  E.  Co.,  101  Kan.  477,  168  P 
314;  Hennerich  v.  Snyder,  101  Kan. 
403,  168  P  313;  HoUoway  v.  Water 
Co.,  100  Kan.  414,  167  P  265;  Atchi- 
son, T.  &  S.  F.  E.  Co.  v.  Shriver,  101 
Kan.  257,  166  P  519;  Viele  v.  Curtis, 
116  Me.  328,  101  A  966;  Armstrong 
V.  Co.,  197  Mich.  334,  163  N.  W.  897; 
S.  V.  Syndicate,  140  Minn.  359,  168 
NW  95;  Taylor  Inv.  Co.  v.  Dye  (Mo. 
App.),  198  SW  440;  Martial,  Armand 
Co.  V.  Creighton,  167  NYS  333;  Jack- 
son V.  Sere  (Tex.  Civ.),  198  SW  604; 
Allen  V.  Allen,  50  Utah  104,  166  P 
1169;  Cook  V.  Sutton  (Vt.),  102  A 
478. 

1056-5      Cooke  v.  Bank    (Colo.),  167 
P  766. 

1056-6  Coulaon  v.  La  Plant  (Mo.), 
196  SW  1144;  Schafer  v.  Hotel  Co. 
41  Okl.  Ill,  137  P  664. 
1056-8  Walker  v.  Baumeister,  34 
Cal.  App.  150,  166  P  1037. 
1057-9  Houser  v.  Burchart,  130 
Ark.  178,  197  SW  28;  Ballou  v.  Avery, 
175  Cal.  641,  166  P  1003;  Ahearn '  y. 
Lane,  34  Cal.  App.  314,  167  P  303; 
Coleman  v.  Co.,  ?1  Ga.  App.  100,  94 
SE  94;  Davenport  v.  Burke,  30  Ida. 
599,  167  P  481;  Benedict  v.  Bushnell 
(Ind.  App.),  117  NE  267;  Morris  v. 
Ibach,  101  Kan.  638,  168  P  866;  Jewell 
V.  Cecil,  177  Ky.  822,  198  SW  199; 
Mansfield  v.  Langtry,  228  Mass.  262, 
117  NE  311;  Coulson  v.  La  Plant 
(Mo.),  196  SW  1144;  Anderson  v.  R. 
Co.,  54  Mont.  83,  167  P  841;  First  Nat. 


Bank  v.  Tome,  23  N.  M.  255,  167  P 
733;  Walsh  v.  Co.,  180  App.  Div.  120, 
167  NYS  394;  Rees  v.  Egan  (Okl.), 
166  P  1038;  Hayes  v.  Estate  Co.,  257 
Pa.  566,  101  A  850;  Perkins  v.  Hal- 
pren,  257  Pa.  402,  101  A  741;  Powell 
V.  Cobb,  107  S.  C.  503,  93  SE  191; 
Coffey  V.  S.  (Tex.  Cr.),  198  SW  326; 
Hadnot  v.  Hicks  (Tex  Civ.),  198  SW 
359;  Headlund  v.  Daniels,  50  Utah 
381,  167  P  1170;  Spanish  Ft.  City  v. 
Jarvis,  50  Utah  275,  167  P  806;  In 
re  Frandaen.'s  Will,  50  Utah  156,  167 
P  362. 

[a]  Accident  commission. — Eastern  v. 
I,  A,  Comm.,  34  Cal.  App.  321,  167  P 
288. 

[b]  Sufficient  evidence  will  be  pre- 
sumed if  the  findings  are  supported  by 
the  pleadings.  Cain  v.  Stewart,  50 
Utah  251,  167  P  265. 

1058-12  Calkins  v.  Berliner,  26  Cal. 
App.  601,  147  P  985. 
1058-14  [a]  Though  the  reasons 
assigned  by  the  court  are  not  in  point, 
a  correct  judgment  will  not  be  dis- 
turbed. Trimble  v.  Hawkins  (Tex. 
Civ.),   197  SW  224. 

1059-17  Wiley  v.  Ins.  Co.,  89  Conn. 
35,  92  A  678;  Goldberg  v.  Norek,  166 
NYS  1023. 

1060-20  Bank  of  Oroville  v.  Law- 
rence, 4  Cal.  Unrep.  Cas.  845,  37  P 
936;  Paisley  o.  Casey,  18  NYS  102; 
St.  Louis  S.  W.  Ey.  Co.  v.  Miller  (Tex. 
Civ.),  176  SW  830. 
1060-23  Francis  v.  Screen  Co.,  22 
Cal.  App.  32,  133  P  327. 
1061-30  In  re  Hill's  Est.,  167  Cal. 
59,  138  P  690;  Perry  v.  Quackenbush, 
105  Cal.  299,  38  P  740;  Breeze  v. 
Bank  Corp.,  25  Cal.  App.  437,  143  P 
1066;  Waterman  v.  Moody  (Vt.),  103 
A  325. 

1062-34  Knowlson  v.  Friar,  184 
Mich.  464,  151  NW  555;  Blwood  O.  & 
G.  Co.  V.  Gano  (Okl.),  185  P  443; 
Hjorth  Oil  Co.  v.  Curtis,  25  Wyo.  1, 
163  P  362. 

1062-35  Great  Western  Power  Co. 
V.  Pillsbury,  170  Cal.  180,  149  P  35; 
Simpson  v.  Smith  (Cal.  App.),  184  P 
507;  Pierce  v.  Eller,  167  N.  C.  672, 
83  SE  758;  Shenners  v.  Adams,  46 
Okl.  368,  148  P  1023. 
1063-38  Tronghton  v.  Digmore 
Holding  Co.,  105  Misc.  638,  173  NYS 
659. 

1063-40  Parrott  Bros.  Co.  v.  Ogden 
City,  50  Utah  512,  167  P  807. 
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1063-42  [a]  General  conclusions 
unsatisfactory. — If  party  is  dissatis- 
fied with  a  general  conclusion  of  law, 
he  should  ask  for  conclusions  upon 
specific  points.  Shaw  v.  Lurab.  Co. 
(Tex.  Civ.),  177  SW  574. 
1064-44  Beard  v.  Payne  (Ind.  App.), 
115   NE   782. 

1064-45  Takekawa  v.  Hole,  170 
Cal.  323,  149  P  593.  ■ 
1064-48  Lesh  v.  Davison,  181  Ind. 
429,  104  NE  642;  Standard  Litho.  & 
P.  Co.  V.  Speedway  Co.,  140  Minn. 
240,  167  NW  796;  Norbeck  Co.  v. 
Nielsen,  39  S.  D.  410,  164  NW  1033. 
1064-50  Eussell  v.  Joys,  227  Mass. 
263,  116  NE   549. 

1065-52     National  Bank  v.  Whitney 
(Cal.    App.),    180    P    845;    Leonard   v. 
Torrance   (Tex.   Civ.),  210   SW  295. 
1066-53    Smith  v.  Wells  (Ind.  App.), 
122  NE  384. 

1066-54  Hole  v.  Takekawa,  165  Cal. 
372,  132  P  445;  Beach  v.  Franklin 
Tp.,  56  Ind.  App.  220,  103  NE  498; 
Hornaday  v.  Cowgill,  54  Ind.  App. 
631,   101   NE   1030. 

1066-55      York    v.   Cooper,     63   Ind. 
App.  119,  114  NE  90. 
[a]    Motions  to  modify,  strike  out,  or 
add  to  special  findings  are  not  recog- 
nized as  methods  to  set  aside  errone- 
ous  findings.     Beach   v.  Franklin   Tp., 
56  Ind.  App.  220,  103  NE  498. 
1066-56      Fairbanks    v.    Piano    Co., 
242   Fed.   490,   155   CCA   266;    Hole   v. 
Takekawa,  165  Cal.  372,  132  P  445. 
1067-57     Clemens  v.  Gfregg,  34  Cal. 
App.  245,  167  P  294;    Overby  v.  Fisher 
(Ind.  App.),  115   NE  366. 
1067-59     [a]     During  term. — Chica- 
go, I.  &  S.  B.  Co.  V.  Taylor,  183  Ind. 
240,   108   NE   1. 

1067-60  Eees  v.  Nash  (Minn.),  171 
NW  781;  Wold  v.  Wold,  138  Minn. 
409,   165   NW   229. 

1069-65  Mills  v.  Davis,  92  Conn. 
154,  101  A  657. 

1069-66  Buell  v.  Williams,  127  Ark. 
58,    191    SW   940. 

1071-83  De  Bruin  v.  Irrigation  Co. 
(Tex.  Civ.),  194  SW  654  (time  in 
which  to  make) ;  Texas,  etc.  E.  Co.  v. 
Turner  (Tex.  Civ.),  193  SW  1087. 
1071-84  fa]  Appellate  court  may  re- 
mand for  further  findings.  Gull  Ee- 
fin.  Co.  V.  MeKernan  (N.  C),  100  8E 
121. 

1073-98  Spotton  v.  Dyer  (Cal. 
App.),   184  P   23. 


1074-1  Lyon  v.  Bleeg,  240  Fed.  405, 
153  CCA  331. 

1075-8  Brown  v.  Brown,  12  S.  D. 
506,  81  NW  883. 

1075-9  Brown  v.  Brown,  12  S.  D. 
506,  81  NW  883. 

1075-11  Dowd  V.  Clarke,  51  Cal. 
262. 

1075-14  Overton  v.  Colored  Knights 
of  Pythias  (Tex.  Civ.),  173  SW  472. 
1075-16  Tomlinson  v.  Ayres,  117 
Cal.  568,  49  P  717;  Saul  v.  Moscone, 
16  Cal.  App.  506,  118  P  452;  Kritzer 
V.  Eng.  Co.,  16  Cal.  App.  287,  116  P 
700;  Continental  Bldg.  &  L.  Assn.  v. 
Woolf,  12  Cal.  App.  725,  108  P  729. 
1077-19  McArthur  v.  Goodwin,  173 
Cal.  499,  160  P  679;  Walsh  v.  Hoakins, 
53  Mont.  198,  162  P  960;  McCauley  v. 
McOauley,  88  N.  J.  Eq.  392,  103  A  20; 
Hess  V.  Dean,  66  Tex.  663,  2  SW  727; 
Gainesville  Water  Co.  v.  Gainesville, 
57  Tex.  Civ.  257,  122  SW  959;  In  re 
Lease,  99  Wash.  413,  169  P  816. 
[a]  Findings  of  master. — Fleming  v. 
Noble,  250  Fed.  733,  163  CCA  65. 
1079-23  Joyce  v.  McDonald,  51 
Mont.  163,  149  P  953;  E.  L.  Downs 
Co.  ».  Magnetic  Car  Co.  (N.  J.),  108  A 
112;  Masterson  v.  Pullen  (Tex.  Civ.), 
207   SW   537. 

1079-24  Math  v.  Crescent  Co.,  31 
Cal.  App.  636,  161  P  140;  McCauley  v. 
McCauley,  88  N.  J.  Eq.  392,  103  A  20. 
1080-25  Colvin  v.  Clark,  96  Wash. 
282,   165  P  101. 

1080-26       Thurston     v.    Blunt,     216 
Mass.  264,  103  NE  478. 
1080-30     McCauley  v.  McCauley,  88 
N.  J.  Eq.  392,  103  A  20. 
1080-32      [a]      Sufficient  exception. 
Where    attorney    stated    to    the    judge 
that  "the  petitioners  excepted  to  the 
rulings"   it  was   sufficient   to  save  an 
exception  to  all  the  rulings  set  forth 
in  the  findings  of  fact,  although  he  did 
not    indicate    what    particular    rulings 
he    excepted    to.      Thurston    v.   Blunt, 
216  Mass.  264,  103  NE  478. 
1081-36      Brimie    v.   Mfg.    Co.,    287 
111.  11,  122  NE   75. 
1082-39     Pickford     v.    Borland,     76 
Wash.  339,  136  P  128. 
1083-43      Halferty  v.   Schmidt,   100' 
Wash.    304,    170    P   1018;      Meeker   v. 
Waddl»,     13   Wa»h.   628.      145   P   967, 
when  notiee  of  the  filing  of  the  find- 
ings is  not  served,  exceptions  may  be 
taken  within  five  days  after  acquiring 
notice  in  any  way. 
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1084-46  [a]  Must  be  filed  within 
reasonable  time  after  ruling  excepted 
to  is  made.  Thurston  v.  Blunt,  216 
Mass.  264,  103  NE  478. 
1084-47  Barker  v.  Paper  Co.,  78 
N.  H.  571,  103  A  757,  LEA1918E,  709. 
1085-59  Knight  v.  Nicholas  (Ind. 
App.),  102  NE  50;  Schrage  v.  McCoy, 
28  Ind.  App.  434,  63  NE  50;  Bader 
i;.  Sheets,  26  Ind.  App.  479,  59  NE 
1090. 

1086-70  Brown  v.  Guthrie,  185  Ind. 
669,  114  NE  443;  Central  T.  &  S.  Co. 
V.  Wallace  (Ind.  App.),  118  NE  593; 
Federal  Life  Ins.  Co.  v.  Maxam  (Ind. 
App.),  117  NE  801;  Tuell  v.  Homann, 
60  Ind.  App.  285,  108  NE  596;  Tee- 
garden  V.  Bistine,  57  Ind.  App.  158,  106 
NE  641;  Hatfield  v.  Booker,  56  Ind. 
App;  1,  104  Nil  798;  Guyer  v.  Union 
Trust  Co.,  55  Ind.  App.  472,  104  NE 
82;  Garnahan  v.  Shull,  55  Ind.  App. 
349,  102  NE  144;  Hornaday  v.  Cowgill, 
54  Ind.  App.  631,  101  NE  1030;  Guyna 
V.  Wabash  County,  L.  &  T.  Co.,  53  Ind. 
App.  391,  101  NE  738;  In  re  Poole,  227 
Mass.  29,  116  NE  227. 
1087-71  Tuell  v.  Homann,  60  Ind. 
App.  285,  108  NE  596;  Teegarden  v. 
Eistine,  57  Ind.  App.  158,  106  NE  641; 
Hatfield  v.  Booker,  56  Ind.  App.  1, 
104'  NE  798;  Carnahan  v.  Shull,  55 
Ind.  App.  349,  102  NE  144;  Guynn  v. 
Loan  &  T.  Co.,  53  Ind.  App.  391,  101 
NE  738. 

1087-74    Aronson  v.  Orlov,  228  Mass. 
1,  116  NE  951. 


rOECIBLE  ENTRY  AND  DETAINER 
1090-1  Brown  v.  Mayhall  (Okl.), 
164  P  973;  Big  Bend  Land  Co.  v. 
Huston,  98  Wash.  640,  168  P  470. 
[a]  Elements  of  forcible  entry.  See 
Hammond  Sav.  &  Tr.  Co.  v.  Boney,  61 
Ind.  App.  295,  107  NE  480. 
1090-5  Harris  v.  Harris,  190  Ala. 
619,  67  S  465. 

1090-6  Bilby  v.  Brown,  41  Okl.  98, 
137  P  102;  Vance  v.  Ferguson,  101  S. 
C.  125,  85  SE  241. 

1090-7  Juneman  v.  Franklin,  67 
Tex.  411,  3  SW  562;  Bull  v.  Bearden 
(Tex.  Civ.),  159  SW  1177.  See  Ham- 
mond Sav.  &  Tr.  Co.  v.  Boney,  61  Ind. 
App.  295,  107  NE  480. 
1091-81/2  Johnson  v.  Biddle,  41  Okl. 
759,  139  P  1143. 

1091-9  See  Murrah  v.  Aerey,  19  N. 
M.  228,  142  P  143.  Comp.  Benuszaitis 
V.  Badawiezus,  172  IH.  App.  269. 


1092-10  Wolff  V.  Jurgenson,  185  111, 
App.  347;  Purcell  v.  Merrick,  172  Mo. 
App.  412,  158  SW  478;  Ball  v.  Dan- 
cer, 44  Okl.  114,  143  P  855;  North- 
cutt  c.  Bastable,  39  Okl.  124,  134  P 
423. 

1092-11  Burton  v.  Gorman,  125  Ark. 
141,  188  SW  561;  Lovely  v.  Stacey, 
171  Ky.  338,  188  SW  389. 
[a]  Title  involved  with  possession. 
While  unlawful  entry  and  detainer  is 
purely  a  possessory  action  and  may  be 
maintained  without  regard  to  title, 
still,  title  is  sometimes  involved;  as 
where  there  is  no  relation  of  landlord 
and  tenant,  and  the  entry  of  defend- 
ant was  peaceable  and  under  a  claim 
of  right,  then  the  right  to  possession 
depends  upon  the  true  ownership.  Chil- 
ton V.  White,  72  W.  Va.  545,  78  SB 
1048. 

1092-12  Henderson  17.  Allen,  23  Cal. 
519.  See  Bowman  v.  Goodrich,  94  Neb. 
696,  144  NW  240. 

[a]  Flea  of  title  by  intervener  on 
appeaL — On  an  appeal  from  justice's 
court  to  county  court  it  is  error  for 
the  latter  to  permit,  over  objections 
of  both  parties,  an  intervenor  to  file  a 
plea  putting  in  issue  the  title.  And 
where  after  permitting  this,  the  county 
court  transfers  the  whole  cause  to  the 
district  court  it  ia  proporly  dismissed 
there  as  there  is  no  provision  of  statute 
for  district  courts  acquiring  jurisdic- 
tion in  this  manner.  Bilby  v.  Stuart, 
39  Okl.  451,  135  P  931. 
1093-14  Purcell  v.  Merrick,  172  Mo. 
App.  412,  158  SW  478. 
1093-17  Bugner  v.  Trust  Co.,  280 
111.  620,  117  NE  711. 
1093-20  Comp.  Keenan  v.  Goodman, 
175  111.  App.  556. 

1094-21  McEobert  v.  Bridget,  168 
la.  28,  149  NW  906;''  Tankersley  v. 
Caslanien  (Okl.),  162  P  191. 
[a]  Unlawful  detainer  against  tenant 
(1)  for  term  less  than  life  who  holds 
over  without  authority,  is,  under  the 
statutes  of  some  states,  maintainable 
without  prior  notice  or  demand.  Cen- 
tennial Brew.  Co.  v.  Eouleau,  49  Mont. 
490,  143  P  969.  (2)  But  if  the  ten- 
ancy is  one  at  will  notice  is  necessary 
to  terminate  it.  Centennial  Brew.  Co. 
V.  Eouleau,  supra. 

1095-29  Harris  v.  Harris,  190  Ala. 
619,  67  S  465. 

1097-49  See  McEobert  v.  Bridget, 
168  la.  28,  149  NW  906. 
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1098-58  [a]  Tenant  cannot  bring 
action  agajnst  landlord.  —  Miller  v. 
Kutschinski  (N.  J.  L.),  105  A  20. 
[b]  Any  person  having  a  reversionary 
interest. — Sheridan  v.  O.  E.  Doherty 
(Wash.),  181  P  16. 

1008-59  Novick  v.  "Washington,  176 
NY8  387;  Alexander  v.  Howard  (Okl.), 
174  P  745;  Gross  v.  Baker,  47  Okl.  361, 
148  P  734;  Bound  M.  L.  Co.  v.  Bass, 
136  Tenn.  687,  191  SW  341.  See  Eob- 
inson  v.  Eamsey,  190  Mo.  App.  206, 
176  SW  282.  as  to  kind  of  possession. 

[a]  Constructive  possession  (1)  is 
ordinarily  not  sufS.eient  to  support  the 
action.  Watson  v.  Smith,  180  111.  App. 
289.  (2)  But  constructive  possession 
by  true  owner  is  sufficient  to  maintain 
action  against  a  wrongdoer  or  mere 
trespasser.  Chilton  v.  White,  72  W. 
Va.  545,  78  SE  1048. 

[b]  Eeal  party  in  interest. — The  rule 
that  every  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  inter- 
est applies  to  cases  of  forcible  entry 
and  detainer.  Towles  v.  Hamilton,  94 
Neb.  588,  143  NW  935. 

[c]  A  trespasser  cannot  maintain  the 
action.  Derrington  v.  Childers,  156  Ky. 
452,   161    SW   216. 

[d]  A  person  with  deed  to  a  ceme- 
tery lot  has  only  possession  that  it  is 
possible  to  have  of  a  cemetery  lot  and 
may  maintain  action.  Vance  v.  Fergu- 
son, 101  S.  C.  125,  85  SE  241. 
1099-60  [a]  Occupant  of  public 
land. — One  in  peaceable  possession  of 
land  belonging  to  the  United  States 
may  maintain  an  action  against  an  in- 
truder who  has  ousted  him  even  though 
the  former's  possession  was  in  viola- 
tion of  law  and  without  right.  Mur- 
rah  V.  Aerey,  19  N.  M.  228,  142  P  143. 
1099-61  Aubuchon  v.  Poster  (Mo. 
App.),  215  SW  781. 

1099-63     Novick  v.  Washington,  176 

NYS   387.     But   see   Hickman   v.   For- 

dyee,  179  Ky.  737,  201  SW  307. 

1099-64    Jackson  v.  Mulzer,  174  111. 

App.   272. 

1100-65     Watson   v.   Smith,   180   111. 

App.  289. 

1101-75    Beaghler   v.   Messick    (Mo. 

App.),  202  SW  409. 

1102-77    Beaghler  v.   Messick    (Mo. 

App.),  202  SW  409. 

1103-85     [a]     Sublessee.  —  Sheridan 

V.  O.  E.   Doherty   (Wash.),   181   P   16. 

1104-87    Chase  v.  Peters  (Cal.  Add.). 

174  P  116.  ^'^  " 


1105-92  Comp.  Mastin  v.  May,-  127 
Minn.  93,  148  NW  893. 
1105-96  Howard  v.  Davis,  40  Okl. 
86,  136  P  401;  Eoman  Catholic  Church 
V.  Familiar,  11  Phil.  Isl.  310;  Cioco  v. 
Muro,  9  Phil.  Isl.  100;  Bishop  of  Cebu 
V.  Mangaron,  6  Phil.  Isl.  286;  Bago  v. 
Garcia,  5  Phil.  Isl.  524. 
1106-10  [a]  Forcible  entry  and  de- 
tainer, and  trespass. — Where  complaint 
states  both  a  case  of  forcible  entry 
and  detainer  and  a  case  of  trespass  the 
proper  remedy  is  to  demand  an  elec- 
tion as  to  what  remedy  plaintiff  will 
pursue.  Vance  v.  Ferguson,  101  S.  C. 
125,  85  SE  241. 

1107-11     See  Bull  v.  Bearden   (Tex.  ' 
Civ.),  159  SW  1177. 
1108-121     Benavides      v.      Benavides 
(Tex.  Civ.),  174  SW  293. 
[a]     §3345,    O.    L.,    1897.  —  An    action 
must  be  prosecuted  before  the  justice 
of  the  peace  in  the  precinct  where  the 
property  is  situated.   Brasswell  v.  Hal- 
liburton, 19  N.  M.  386,  143  P  476. 

1108-23  [a]  In  the  Philippines  (1) 
justices  of  the  peace  do  not  have  jur- 
isdiction unless  the  action  is  com- 
menced within  a  year  from  date  of 
wrongful  possession.  §80  of  Act  190 
as  amended  by  Act  1778,  defines  juris- 
diction of  justices  of  peace  and  court 
of  first  instance.  Gutierrez  v.  Eosario, 
15  Phil.  Isl.  116.  (2)  Act  136  of  PhU- 
ippine  Commission  and  Code  Civ.  Proc, 
conferring  exclusive  jurisdiction  on  jus- 
tice of  the  peace  over  actions  of  for- 
cible entry  and  detainer  for  one  year 
after  cause  of  action  arises  does  not 
deprive  tlie  court  of  first  instance  of 
jurisdiction  of  any  other  proper  action 
to  recover  possession  of  real  estate. 
Ledesma  v.  Marcos,  9  Phil.  Isl.  618. 

1108-26    See    Cahill    v.    Pine    Creek 
Oil  Co.,  38  Okl.  5d8,  134  P  64. 
[a]     Jurisdiction. — As  soon  as  question 
of   title   appears    the    justice    of    the 
peace  must  refuse  to  proceed  further. 
But  if  he  wrongfully  holds  jurisdiction 
and  awards  possession  of  land,  the  dis- 
trict court  on  appeal,  when  such  facts 
appear   must   dismiss    the    action    for 
want  of  jurisdiction.    Bowman  v.  Good- 
rich, 94  Neb.  696,  144  NW  240. 
1109-29    Purcell  v.  Merrick,  172  Mo 
App.  412,  158  SW  478. 
1109-30    Purcell  v.  Merrick,  172  Mo. 
App.  412,  158   SW  478. 
1110-38     Bound    Mountain   L.   &   0. 
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Co.  V.   Bass,    136   Tenn.    687,    191    SW 

341. 

1113-53   Moore  v.  Blackstone  (Ariz.), 

180  P  526. 

1114-62     Bekins  v.  Smith  (Cal.  App.), 

174  P   96;    Ward   v.  Markham    (Okl.), 

175  P  113. 

1114-64    Leasley    v.    Prater    (Ala.), 
75  S  355;   Murf  v.  Maupin,  113  Miss. 
670,    74    S   614;    Aubuchon    v.    Foster 
(Mo.  App.),  215  SW  781. 
1114-65     Hickman   v.   Fordyee,     179 
Ky.  737,  201  SW  307;  Fink  v.  Schmidt 
(Mo.  App.),  215  SW  490. 
[a]     Complaint  insufficiently  describe! 
the  premises  where  it  was  set  out  as 
"a  house  occupied  by  defendant,  and 
such  premises  as  are  appurtenant  there- 
to, located  on  the  north  one-third  (ex- 
cept that  part  lying  east  of  the  road) 
of   the   south   half,    etc."     Stevens  ». 
Carey,  183  HI.  App.  24. 
1116-75    Barry    v.    Bannerman,    175 
Mo.  App.  142,  157  SW  853. 
1116:^77     [a]     In  unlawful  detalnw 
against  tenant  for  term  less  than  life, 
holding    over    without    authority,    the 
statute  may  not  require  notice  or  de- 
mand prior  to  suit  and  hence  the  plead- 
ings need  not  show  the  making  of  no- 
tice or  demand.     Centennial  Brew.  Co. 
V.  Eouleau,  49  Mont.  490,  143  P  969. 
1116-81     Armstrong    v.    Burkett 
(Wash.),  177  P  333. 
1117-86     [a]     Signing  of  the   com- 
plaint not  necessary.     Wolff  v.  Jurgen- 
son,  185  HI.  App.   347. 
1118-95     See   Williamson  v.   Hallett 
(Wash.),  182  P  940. 

1118-1  Purcell  v.  Merrick,  172  Mo. 
App.  412,  158  SW  478. 
1119-5  [a]  Amendment  may  be 
made  by  adding  a  count  claiming  rea- 
sonable rental  value  of  the  land  sued 
for  during  the  pendency  of  the  ap- 
peal. Harris  v.  Harris,  190  Ala.  619, 
67  S  465. 

1120-13     [a]       Equitable    defenses, 
must   be   pleaded.     Holden    v.   Houck, 

176  N.  C.  235,  96  SE  1025. 
1120-16  [a]  It  Is  no  defense  that 
plaintiff  has  conveyed  her  interest  in 
property  to  another  party  during  the 
suit.  Kelsey  v.  Palmer,  184  111.  App. 
325. 

1121-22    Keystone   C.  &   C.    Co.    v. 
Hall  (W.  Va.),  98  SE  572. 
II2I-2214     [a]    Amendment  to  con- 
form to   statute. — Where    the    statute 
prescribes  that  a  notice  in  form  of  a 


summons  be  served  on  defendant  five 
days  before  return  day,  and  the  form 
thereof  is  prescribed  by  the  statute, 
the  court  cannot,  where  the  notice  given 
was  an  ordinary  summons  in  tort, 
amend  it  so  as  to  conform  it  to  the 
statute  because  proper  statutory  no- 
tice is  prerequisite  to  the  court's  jur- 
isdiction. Collins  V.  Wheaton,  85  N.  J. 
L.  508,  89  A  1004. 

1121-25  Big  Bend  Land  Co.  v. 
Huston,  98  Wash.  640,  168  P  470. 
1122-30  [a]  In  New  Jersey  the 
district  courts  have  no  jurisdiction  to 
try  such  cases  without  a  jury.  The 
statute  requiring  the  clerk  to  call  a 
jury  without  application  therefor  by 
either  party.  Collins  v.  Wheaton,  85 
N.  J.  L.  508,  89  A  1004. 
1122-351/2  [a]  Directing  verdict. 
Where  the  evidence  shows  a  bona  fide 
peaceful  possession  and  a  forcible  ous- 
ter of  plaintiff,  and  there  is  no  show- 
ing of  defendant's  possession  or  of  his 
claim  of  right  or  interest  prior  to  plain- 
tiff's peaceful  entry  it  is  material  er- 
ror to  direct  a  verdict  for  defendant. 
Davis  V.  Drummond,  68  Pla.  471,  67  S 
99. 

1122-40  [a]  Nature  of  possession 
is  for  jury. — If  after  obtaining  permis- 
sion to  occupy  one's  land,  a  person  be- 
fore going  into  possession  procured  a 
written  lease  from  an  adverse  claimant 
as  to  part  of  the  land,  and  apparently 
takes  possession  thereunder  without  the 
first  person's  knowledge,  it  is  for  the 
jury  to  say  under  whom  he  holds.  Goad 
V.  Walker,  73  W.  Va.  431,  80  SE  873. 
[b]  What  Is  actual  possession  is  a 
mixed  question  of  law  and  fact  and 
depends  upoH  the  character  and  con- 
ditions of  the  property.  The  question 
of  intent  connected  with  overt  acts  is 
important.  Bobinson  v.  Bamsey,  190 
Mo.  App.  206,  176  SW  282. 
1123-41  Harris  v.  Harris,  190  Ala. 
619,  67  S  465. 

1123-47  Tolbert  v.  Young,  172  Ky. 
269,  189  SW  209. 

1123-51  [a]  Conditional  judgment 
improper. — If  the  jury  returns  a  ver- 
dict of  guilty,  the  court  should  give 
judgment  for  plaintiff  for  the  restitu- 
tion of  the  premises,  and  for  costs,  aAd 
at  plaintiff's  option,  for  all  rent  found 
to  be  due  and  unpaid  at  time  of  judg- 
ment. The  court  cannot  impose  condi- 
tions that  before  plaintiff  can  have 
writ  of  restitution    he    must   pay    de- 
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fendant  a  eerfain  sum  of  money. 
Brought  V.  Minor,  17  Ariz.  28,  148  P 
294. 

1124-56  See  MeClusky  v.  Nelson, 
179  111.  App.  182.  ^ 

1125-65  [a]  Ajnezuliiient.  —  Judg- 
ment may  be  amended  to  conform  to 
complaint  at  a  subsequent  term  of 
court.  Stevens  v.  Carey,  ,183  111.  App. 
24. 

1127-84     [a]     Jurisdiction   and   dis- 
cretion in  issuing  writ,  see  Eamsey  v. 
Hood,  136  Tenn.  597,  191  SW  129. 
[b]     Sufficiency  of  writ,  see  Tolbert  v. 
Yoiing,  172  Ky.  269,  1^9  SW  209. 
1130-8     [a]     A  question  of  demand 
not   raised   in   court   below   cannot   be 
reviewed  on  appeal.    Hudleson  v.  Hut- 
son,  173  111.  App.  178. 
[b]    Objection  to  judgment  cannot  be 
considered   on   review  unless  such   ob- 
jection was  urged  in  trial  court.    Elis- 
burg  V.  Berkey,  185  111.  App.  389. 
1131-25    Smith  I7.  Smith,   174   NYS 
747. 

1132-27  Berry  v.  Trice,  179  Ky.  594, 
201   SW  37. 


FOBGEKT 

1135-3  Finn  v.  S.,  127  Ark.  204,  191 
SW  899;  S.  v.  Sisson,  270  Mo.  59,  192 
SW  454. 

1136-4  Bunker  v.  S.,  77  Tex.  Cr. 
38,  177  SW  108,  quot.  8  Standard 
Peoc.  1136. 

1136-5  Barron  v.  8.,  12  Ga.  App. 
342,  77  SE  214;  Bunker  v.  S.,  77  Tex. 
Cr.  38,  177  SW  108,  quot.  8  Standard 
Peoc.  1136. 

[a]  Elements  of  the  offense. — To  con- 
stitute forgery  three  things  must  exist: 
(1)  There  must  be  a  false  making  or 
other  alteration  of  an  instrument  in 
writing;  (2)  a  fraudulent  intent;  (3) 
and  the  instrument  must  be  apparent- 
ly capable  of  effecting  a  fraud.  Bowl- 
ing V.  V.  a.,  41  App.  Oas.  (D.  C.)  11. 
1139-21  '  [a]  Charging  an  accom- 
plice.— In  an  indictment  of  an  accom- 
plice to  forgery  the  forgery  itself  must 
be  properly  charged  and  there  must 
be  proper  allegations  to  show  that  the 
party  charged  is  an  accomplice.  War- 
ren V.  S.,  67  Tex.  Cr.  273,  149  SW 
130. 

1140-28  Carloss  v.  S.  (Tex.  Cr.), 
198  SW  147. 

1141-34  Meredith  v.  S.,  73  Tex.  Cr. 
147,  164  SW  1019. 


1141-36  [a]  In  Texas  Code  Cr. 
Proc,  1911,  art.  225,  provides  for  venue. 
See  Pye  v.  S.,  71  Tex.  Cr.  94,  154  SW 
222. 

1142-42  Chambers  v.  S.,  22  Ga.  App. 
748,  97  SE  256;  S.  v.  Kerr,  117  Me. 
254,  103  A  585;  Arnold  v.  S.  (Okl. 
Cr.),  178  P  897. 

1143-43  Bowling  v.  IT.  S.,  41  App, 
Cas.  (B.  C.)  11;  S.  v.  Kerr,  117  Me. 
254,  103  A  585. 

1145-50  S.  V.  Kerr,  117  Me.  254, 
103  A  585. 

1146-52  Newsum  v.  S.,  10  Ala.  App. 
124,  65  S  87;  Whorton  v.  S.,  69  Tex. 
Cr.  1,  152  SW  1082. 

1146-54  ^a]  Beference  to  statute. 
An  information  need  not  refer  to  the 
particular  section  of  the  code  under 
which  the  accused  was  prosecuted.  S. 
V.  Stickler,  90  Kan.  783,  136  P  329. 
1146-58  [a]  Statute  of  limitations 
does  not  run  against  the  crime  of 
forgery.  P.  v.  Bougherty,  266  111.  420, 
107  NE  OM. 

[b]  Pleading  venue. — An  information 
which  laid  the  venue  only  in  the  open- 
ing sentence  is  sufiieient,  as  repetition 
does  not  strengthen  the  charge.  S.  v. 
Stickler,  90  Kan.  783,  136  P  329. 
1148-68  S.  V.  Ketr,  117  Me.  254,  103 
A  585. 

1148-69  May  v.  8.,  115  Miss.  708, 
76  S  636;  Eownd  v.  S.,  93  Neb.  427,  140 
NW  790. 

[a]  Wilfully. — Where  the  information 
accused  defendant  of  forgery  charging 
he  "did  wilfully,  unlawfully,  fraudu- 
lently and  feloniously,  with  intent  then 
and  there  to  cheat  and  defraud"  the 
word  wilfully  when  used  in  this  specific 
statement  implies  a  criminal  intent.  P. 
V.  Okomoto,  26  Cal.  App.  568,  147  P 
598. 
1148-70     [a]       Without      authority. 

(1)  Where  the '  indictment  recites  that 
accused  "did  make,  forge,  and  counter- 
feit" the  instrument  it  sufficiently  al- 
leges that  it  was  without  authority. 
Ary  V.  S.,  104  Ark.  212,  148  SW  1032. 

(2)  An  allegation  that  accused  felon- 
iously and  falsely  altered  a  check  by 
adding  $100  to  the  amount  for  which 
it  had  been  drawn,  and  that  it  was 
done  with  intent  to  defraud  the  draw- 
er, sufficiently  alleges  that  the  altera- 
tion was  made  without  the  drawer's 
consent  or  authority.  S.  v.  Stickler,  90 
Kan.  783,  136  P  329. 
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Il49-r4    Barker  v.  S.    (Fla.),  83   S 

287. 

1153-3  Pye  v.  S.,  71  Tex.  Cr.  94,  154 
SW  222. 

1154-5  [a]  The  description  may  be 
either  ia  haec  verba  or  according  to  its 
legal  tenor  and  effect.  Bartlett  v.  B., 
8  Ala.  App.  248,  62  S  320. 
1156-20  Bartlett  v.  S.,  8  Ala.  App. 
248,  62  8  320;  S.  v.  Jarrell,  73  W.  Va. 
782,  81  SE  523. 

1156-21  Bartlett  v.  8.,  8  Ala.  App. 
248,  62  S  320. 

1157-23  Bartlett  v.  S.,  8  Ala.  App. 
248,  62  S  320. 

1157-24  Pye  v.  S.,  71  Tex.  Cr.  94, 
154  SW  222.  See  Johnson  v.  S.,  74 
Tex.  Cr.  626,  170  SW  144. 
[a]  Immaterial  Tarlances  of  signa- 
tures.— Where  indictment  charged  that 
accused  forged  the  name  of  "Mrs.  J. 
N.  Grigg"  to  a  cheek  and  she  testified 
her  name  was  Eliza  A.  Griggs  but  she 
married  J.  N.  Griggs  there  was  no 
fatal  variance.  Shores  v.  S.,  68  Tex. 
Cr.  44,  150  SW  776. 
1159-28  CoUum  v.  S.,  69  Tex.  Or. 
165,  153  SW  1144. 

1163-52    Whorton  v.  S.,  69  Tex.  Cr. 
1,  152  SW  1082;  Wesley  v.  S.,  67  Tex. 
Cr.  507,  160  SW  197. 
1163-54    Watson   v.    S.    (Tex.    Cr.), 
199  SW  r098. 

1163-59    Barron  v.  S.,   12   Ga.  App. 
342,    77    SE    214;    S.    v.    Barber,    105 
Miss.  390,  62  S  361. 
1164-63    Martin   v.   8.     (Tex.     Cr.), 
209  SW  668. 

1164-64  8.  17.  Chapman,  103  Miss. 
658,  60  S  722;  Young  v.  S.  (Tex.  Cr.), 
206  SW  197;  Powell  v.  8.  (Tex.  Cr.), 
204  SW  439. 

1164-66  Dillard  c.  S.,  77  Tex.  Cr. 
1,  177  SW  99;  Lamb-Campbell  v.  8., 
72  Tex.  Cr.  628,  162  SW  879;  Cheeae- 
bonrge  v.  8.,  70  Tex.  Cr.  612,  157  SW 
761;  S.  V.  Smith,  77  Wash.  441,  137  P 
1008. 

[a]  Extrinsic  facts  need  be  stated 
only  when  the  operation  of  the  instru- 
ment on  other's  rights  is  not  manifest 
upon  the  face  of  the  instrument.  P. 
V.  Eising,  207  N.  T.  195,  100  NE  694, 
rev.  148  App.  Div.  935,  133  NYS 
1138. 

1165-67    See  Whitmire  v.  S.,  70  Tex. 
Cr.  475,  156  SW  1179. 
1165-68    Young  v.  8.  (Tex.  Cr.),  206 
SW  197. 
1167-79    [a]     Authority    of    treas- 


urer of  a  life  insurance  company  to 
sign  receipts  for  premium  need  not  be 
alleged.  Lamb-Campbell  v.  8.,  72  Tex. 
Cr.  628,  162  SW  879. 
1167-80  Lamb  v.  S.,  67  Tex.  Cr. 
474,  148  SW  1088. 

1168-84  Davis  v.  S.,  70  Tex.  Cr. 
253,  156  SW  1171. 

1168-85  Watson  v.  S.  (Tex.  Cr,), 
199  SW  1098. 

[a]  In  Texas  it  is  unnecessary  to  al- 
lege whether  the  bank  on  whom  cheek 
is  drawn  is  incorporated  or  not.  Davis 
V.  S.,  70  Tex.  Cr.  253,  156  SW  1171. 
[bj  Alleging  incorporation. — An  in- 
dictment is  fatally  defective  when  al- 
leging forgery  in  the  second  degree  it 
fails  to  allege  that  the  institution  upon 
which  the  check  was  drawn  was  in- 
corporated and  was  a  bank.  An  aver- 
ment that  it  was  doing  busiuess  as  a 
bank  is  insufficient.  And  an  averment 
that  it  was  "duly  organized  under  the 
laws  of  Missouri"  is  insufficient  allega- 
tion that  it  was  incorporated.  S.  v. 
Washington,  259  Mo.  335,  168  SW  695. 
1168-86  Davis  v.  8.,  70  Tex.  Cr.  253, 
156  SW  1171. 

1169-87  Rickman  v.  S.,  135  Ark. 
298,  205  SW  711;  Dowling  v.  V.  8.,  41 
App.  Cas'.  (D.  C.)  11. 
1169-89  Beall  v.  S.,  21  Ga.  App.  73, 
94  SE  74;  S.  v.  Ellis,  112  Miss.  503, 
73  S  565. 

1170-95  Temple  v.  S.,  126  Ark.  290, 
189  SW  855;  S.  v.  Burtenshaw,  25  Ida. 
607,  138  P  1105;  S.  v.  Curley,  13  Okl. 
Cr.  25,  161  P  831. 

1171-98  Smiley  v.  S.  (Tex.  Cr.),  189 
SW  482. 

1171-99  Barron  v.  8.,  12  Ga.  App. 
342,  77  SE  214. 

1171-4  S.  V.  Prasier  (Or.),  180  P 
620;  Davis  v.  S.,  70  Tex.  Cr.  253,  156 
SW  1171;  Pye  v.  8.,  71  Tex.  Cr.  94,  154 
SW  222. 

[a]  Name  of  banlE. — ^Where  the  in- 
dictment simply  alleged  that  the  bank 
intended  to  be  defrauded  was  "The 
First  National  Bank"  it  was  not  vi- 
cious and  fatal  in  failing  to  allege  what 
bank  was  meant  because  it  would  have 
been  forgery  whatever  bank  may  have 
been  intended.  Bowen  v.  S.,  72  Tex. 
Cr.  404,  162  SW  1146. 
1172-7  Stith  V.  S.,  125  Ark.  215,  188 
SW  543;  S.  v.  Barber,  105  Miss.  390, 
62  S  361.  See  S.  v.  Burtenshaw,  25 
Ida.  607,  138  P  1105. 
1173-8    Dudley  v.  S.,  10  Ala.  App. 
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130,  64  S  534;  P.  v.  Kuhn,  33  Cal.  App. 
319,  165  P  26  (damage  not  necessary); 
S.  V.  Stickler,  90  Kan.  783,  136  P  329. 
1173-11  King  «.  S.,  8  Ala.  App.  239, 
62  S  374;  Bates  v.  S.,  18  Ga.  App.  718, 
90  SE  481. 

1173-13  a  V.  McQuflE  (Wash.),  177 
P  316. 

1173-14  Stith  V.  S.,  125  Ark.  215, 
188  SW  543;  Smith  v.  S.  (Tex.  Cr.), 
194  SW  1111. 
1174-20  ;S.  V.  Chissell,  245  Mo.  549, 
150  SW  1066. 
1176-31  [a]  An  Indictment  under 
§236  Penal  Code,  1910,  must  allege  the 
forged  paper  was  uttered  and  published 
as  true,  but  this  allegation  is  not  neces- 
sary under  an  indictment  founded  on 
§245.  Barron  v.  S.,  12  Ga.  App.  342, 
77  SB  214, 

1177-41  [a]  Following  the  statute. 
SufScient  to  allege  this  offense  sub- 
stantially in  the  language  of  the  stat- 
ute. Williams  v.  S.,  11  Okl.  Cr.  82, 
142  P  1181. 

[b]  Name  of  defrauded  person. — Not 
necessary  to  allege  any  particular  per- 
son was  intended  to  be  defrauded,  and 
the  insertion  of  such  name  is  surplus- 
age. Williams  ».  S.,  11  Okl.  Cr.  82, 
142  P  1181. 

1177-43  Crouch  v.  S.  (Tex.  Cr.), 
206  SW  525. 

1177-44  S.  V.  MoGuff  (Wash.),  177 
P  316. 

1178-45  S.  V.  McBride,  72  Wash. 
390,  130  P  486. 

1181-69  [a]  Such  a  variance  la 
not  fatal,  since  the  allegation  in  the 
indictment  is  controlled  by  the  in- 
strument set  out.  Bawllngs  v.  S.,  117 
Ark.  539,  174  SW  150. 
1182-73  Brown  v.  S.  (Tex.  Cr.),  158 
SW  533. 

1183-81    P.  V.  Kuhn,  33   Cal.  App. 

319,  165  P  26. 

1183-87    Whitney  v.  8.  (Neb.),  170 

NW  602. 

1184-89    P.  D.  Meyer  (111.),  124  NE 

447. 

1184-90     Baper  v.   S.,   16    Ga.   App. 

121,  84  SE  560. 

1185-2    See  also  the  title  "Sentence 

and  Judgment." 


FOBMS 
For  forms  supplementing  toI.  9,  see  in- 
fra, this  volume. 


FORMS  OF  ACTIOK 
2-5     Bobinson  v.  Fire  Ins.  Co.,  55  Okl, 
52,  155  P  202. 

2-8  Benzler  v.  Van  Fleet,  28  Cal, 
App.  389,  152  P  736;  Thomas  v.  Hall, 
116  Me.  140,  100  A  502;  Norton  v. 
Beed,  253  Mo.  236,  161  SW  842; 
Maronen  v.  Min.  Co.,  48  Mont.  249, 
136  P  968;  O'Neal  v.  Bush  (Tex.),  173 
SW  869;  Pecos  &  N.  T.  By.  Co.  v.  By. 
Co.  (Tex.  Civ.),  171  SW  1103.  See 
Moore  ».  P.  &  L.  Co.,  163  N.  C.  300,  79 
SE  596. 

[a]  The  principles  underlying  the 
common-law  forms  of  action  have  not 
been  abolished,  however,  and  a  refer- 
ence to  the  forms  as  well  as  the  prin- 
ciples underlying  them  not  infrequently 
aids  in  determining  the  character  of  a 
right  or  remedy.  Maronen  v.  Min,  Co., 
48  Mont.  249,  136  P  968. 


FOBTHCOlVaNG  BONDS 
5-1    Erratum.  —  The     cross-reference 
should  be  to  the  title  "Judgments  and 
Decrees,  Enforcement  of." 
6-11     See    Hand    v.    Brown,   144  Ga. 
272,  86  SE  1080. 

11-67  Kunst  V.  Findley,  73  W.  V«. 
152,  80  SE   136. 

14-95  Stewart  v.  Drug  Co.,  117  Me, 
84.  102  A  823. 

16-13  Webb  v.  Behberg,  18  Ga.  App. 
537,  90  SB  100. 

17-21  Early  v.  Hampton,  15  Qa.  App. 
95.  82  SE  669, 

18-22  Webb  v.  Behberg,  18  Ga.  App. 
537,  90  SE  100. 

23-72  [a]  Plaintiff  In  execution 
may  bring  the  suit  in  his  own  name. 
Hagedorn  v.  Powers,  22  Ga.  App.  189, 
95  SE  749. 

23-75    Henderson  v.  Holman,  193  Al*. 

262,  69  S  424. 

24-76  Evans  v.  Bea  (Tex,  Civ,),  193 
SW  707. 

25-86  Kunst  v.  Findley,  73  W.  Va, 
152,  80  SE  136, 

26-93  [aj  The  amount  for  which 
execution  may  issue  is  the  value  of  the 
property  only,  provided  it  does  not 
exceed  the  amount  collectable  on  the 
execution.  The  statute  does  not  con- 
template execution  for  the  penalty  or 
the  amount  of  the  execution.  Kunst  v. 
Findley,  73  W,  Va.  152,  80  SE  US. 
27-94  Kunst  v.  Findley,  73  W.  Va. 
152,  SO  SE  136. 
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27-95  [a]  Kotlce  of  notion  la 
unenda'ble. — Kunst  v.  Findley,  73  W. 
Va.  152,  80  SE  136. 
[b]  Value  of  property  taken  under 
the  execution  and  released  under  the 
bond  must  be  stated  in  the  notice  of 
motion.  Kunst  v.  Findl«y,  73  W.  Va. 
152,  80  SE   136. 

27-99  [a]  Suit  on  the  bond  is  a 
ratification  of  the  unauthorized  act 
of  the  sheriff  in  releasing  property  lev- 
ied on.  Hand  v.  Brown,  144  6a.  272, 
86  SE  1080. 

28-2  Leach  v.  Bich,  138  Tenn.  94,  196 
SW  138. 

28-3  Eice  v.  Lowry,  22  Ga.  App.  36, 
95  SB  330. 

[a]  Whether  or  not  there  has  been  a 
breach  of  the  bond  is  the  only  issue 
that  may  be  properly  raised  in  a  suit 
where  the  execution  of  the  obligation 
is  not  denied.  Salmon  v.  Lynn,  16  Ga. 
App.  298,  85  SE  203. 
28-7  'Salmon  v.  Lynn,  16  Ga.  App. 
298,  85  SE  203. 

29-12     [a]       The     complaint     must 
show  damages  as  well  as  breach  of  the 
obligation.     Eedwine   Bros.    v.    Street, 
18  Ga.  App.  77,  89  SE  163. 
29-14    [a]       The    principal    obligor 
may  offset  it  by  judgment  which  has 
been  rendered  in  his  favor  against  the 
obligee  therein.     Walker  v.  Gamble,  74 
W.  Va.  706,  82  SE  1014. 
29-17    Hartshorn    v.    Bank,    15    Ga. 
App.  167,  82  SE  805. 
29-18    Contra,  Peoples  v.  Garrison  & 
Son,  141  Ga.  411,  81  SE  116;  Hartshorn 
«.  Bank,  15  Ga.  App.  167,  82  SE  805. 
29-21    Peoples  v.  Garrison  So  Son,  141 
Ga.  411,  81  SE  116;  Hartshorn  v.  Bank, 
15  Ga.  App.  167,  82  SE  805. 
29-22     Salmon  «;.  Lynn,  16  Ga.  App. 
298,  85  SE  203. 

30-30  Kendall  v.  Black,  99  Kan. 
101,  160  P  1015;  Gibbes  Mch.  Co.  v. 
Moore,  107  S.  C.  327,  92  SE  1033. 
30-31  [a]  Bankruptcy  of  principal 
does  not  discharge  surety.  Evans  »• 
Bea  (Tex.  Civ.),  193   SW  707. 

FBAUD  AND  DECBIT 
35-1     Cross   V.   Bouek,    175    Cal.    253, 
165  P  702;  Houze  v.  Blackwell,  20  Ga. 
App.  438,  93  SE  16. 
35-2    Franke  v.   Kelsheimer,   180   la. 
251,  163  NW  239. 

36-3  In  re  Hunter-Band  Co.,  241  Fed. 
175;  Vragnizan  v.  Bk.  &  Tr.  Co.,  31 
Cal.  App.  709,  161   P   507;   Ausley  v. 


Cummings,  145  Ga.  750,  89"  SE  1071; 
Gullett  V.  Leaverton,  188  111.  App.  66; 
Seymour  v.  E.  Co.,  181  la.  218,  164  NW 
352;  Franke  v.  Kelsheimer,  180  la.  251, 
163  NW  239;  Dillon  v.  Hill  (Mo.),  178 
SW  85;  Stacey  v.  Bobinson,  184  Mo. 
App.  54,  168  SW  261;  Hlavaty  v.  Blair, 
101  Neb.  414,  163  NW  330;  Lembeck 
V.  Gerken,  86  N.  J.  L.  Ill,  90  A  698; 
Magee  v.  Fish,  175  App.  Div.  125,  161 
NY8  1057;  King  v.  Murphy,  151  NYS 
476;  Wingate  v.  Bender,  58  Okl.  656, 
160  P  614;  Chicago,  E.  I.  &  P.  E.  Co. 
V.  Penix  (Okl.),  159  P  1141;  P.  v. 
Martinez,  22  P.  B.  5;  Ford  v.  Sims 
(Tex.  Civ.),  190  SW  1165;  Alder  v. 
Crosier,  20  Utah  437,  168  P  83;  Hunt 
V.  Lewis,  87  Vt.  528,  90  A  578;  Baser 
V.  Moomaw,  78  Wash.  653,  139  P  622; 
Hamilton  v.  Mihills,  92  Wash.  675,  159 
P  887. 

36-4  Jesse  French  P,  &  O.  Co.  v.  Gib- 
bon  (Tex.  Civ.),  180  SW  1185. 

[a]  Where  a  conspiracy  is  alleged  in 
the  complaint  it  is  simply  a  means  of 
connecting  the  defendants  with  the 
overt  acts  of  each  individual,  and  does 
not  change  the  action  from  one  of  de- 
ceit. Boper  V.  Noel,  32  S.  D.  405,  143 
NW  130;  Lovelett  v.  Heumpfner,  32 
S.  D.  35,  141  NW  1080;  Hull  v.  Do- 
heny,  161  Wis.  27,  152  NW  417. 

[b]  Duress  a  species  of  fraud. — ^Smith 
f.  Bank  (la.),  164  NW  762. 

37-12  Harris  v.  Egger,  226  Fed.  389, 
141  CCA  219;  Hoekensmith  v.  Win- 
ton,  11  Ala.  App.  670,  66  S  954;  Hines 
V.  Erode,  168  Cal.  507,  143  P  729;  Jes- 
sey  V.  Butterfleld,  61  Colo.  256,  157  P 
1;  Ponder  v.  Altura  Farms  Co.,  57 
Colo.  519,  143  P  570;  Bitondi  v.  Sheke- 
toff,  91  Conn.  123,  99  A  505;  Smith  v. 
Bank  (la.),  164  NW  762;  Franke  v. 
Kelsheimer,  180  la.  251,  163  NW  239; 
Van  Vliet  Fletcher  Auto.  Co.  v.  Crow- 
ell,  171  la.  64,  149  NW  861;  Price  v. 
Macomber,  163  la.  406,  144  NW  1020; 
ShuttleBeld  v.  Neil,  163  la.  470,  145 
NW  1;  Girouard  v.  Jasper,  219  Mass. 
318,  106  NE  849;  Eigler  v.  Beid,  186 
Mo.  App.  Ill,  171  SW  952;  Horne  v. 
John  A.  Hertel  Co.,  184  Mo.  App.  725, 
171  SW  598;  Hatton  v.  Cook,  166  App. 
Div.  257,  151  NYS  577;  Meyersohn 
V.  Gershel,  85  Misc.  435,  147  NYS  882; 
Franzel  v.  Dinitz,  83  Misc.  124,  144 
NYS  770;  Guild  v.  More,  32  N.  D.  432, 
155  NW  44;  Beger u.  Henry,  48  Okl. 
759,  150  P  722;  Whitney  v.  Bissell, 
75  Or.  28,  146  P  141,  LBA1915D,  257; 
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Davis  V.   Burns    (Tex.   Civ.),   173    SW 
476.     See  also  vol.  5,  p.  120,  n.  1. 
38-13    Humphrey  V.  Sievers  (Minn.), 
163  NW  737;  Moran  v.  Tucker,  40  B.  I. 
485,  101  A  327. 

38-lT  Burton  v.  Driggs,  20  Wall. 
(U.  S.)  125,  22  L.  ed.  299;  Tonkerman 
Co.  V.  Fuller's  Adv.  Agency,  135  Fed. 
613;  Steiner  v.  Clisby,  103  Ala.  181, 
15  S  612;  Donovan  vi  Purtell,  119  111, 
App.  116;  Penobscot  E.  Co.  v.  Mayo, 
67  Me.  470,  24  AmEep  45;  Humphrey 
V.  Sievers,  137  Minn.  373,  163  NW  737; 
Himmelberger  Lumb.  Co.  v.  Dallas,  165 
Mo.  App.  49,  146  SW  95;  Hanrahan  v. 
Nat.  Bldg.  Assn.,  66  N.  J.  L.  80,  48 
A  517;  Humbird  v.  Davis,  210  Pa.  311, 
59  A  1082;  Johnson  v.  Cate,  77  Vt.  218, 
59  A  830;  Eobinson  v.  Welty,  40  W. 
Va.  385,  22  SE  73;  McKinnon  v.  Voll- 
mar,  75  Wis.  82,  43  NW  800,  6  LEA 
121.  . 

Enatum. — Cross-reference  to  title 
"Money  Counts"  should  be  to  title 
"Money  Had  and  Received." 
39-19  Eumely  Products  Co.  v.  Moss 
(Tex.  Civ.),  175  SW  1084.  See  Mar- 
tin 17.  Shoub,  62  Ind.  App.  586,  113  NB 
384. 

39-23  Werline  v.  Aldred,  57  Okl. 
391,  157  P  305,  158  P  893.  See  Brig- 
ham  ».  Judy  Inv.  Co,  (Mo.  App.),  186 
SW  15. 

40-24  Widman  v.  Barry  (Colo.),  168 
P  31.  But  see  Van  Natta  v.  Snyder, 
98  Kan.  102,  157  P  432. 
40-26  Van  Vliet  Fletcher  Automo- 
bile Co.  V.  Crowell,  171  la.  64,  149  NW 
861;  Winters  v.  Coward  (Tex.  Cir.), 
174  SW  940. 

40-30    Ponder  v.  Altura  Farms  Co,, 
57  Colo.  519,  143  P  570. 
41-31     Widman  v.  Barry  (Colo.),  168 
P  31. 

41-35  Harmon  v.  Dickerson  (Mo. 
App.),  184  SW  139. 
41-41  Harris  v.  Egger,  226  Fed.  389, 
141  CCA  219;  McKinley  v.  Warren, 
218  Mass.  310,  105  NE  990;  Hutchison 
V.  Westbrook,  191  Mich.  484,  158  NW 
136.  Comp.  Eeusens  v.  Gerard,  160  App, 
Div.  625,  146  NYS  86;  Continental  Se- 
curities Co.  V.  Belmont,  83  Misc.  340, 
144  NYS  801. 

[a]  Oause  of  action  is  not  deemed  to 
have  accrued  until  the  discovery  of  the 
facts  constituting  the  fraud.  Norton 
V.  Surety  Co.,  176  Cal.  212,  168  P  16. 
42-42  Voorhees  v.  Campbell,  275  111. 
292,  114  NB  147;  Voorhees  v.  Cragun, 


61  Ind.  App.  690,  112  NE  826;  Eohr 
V.  Shaffer,  178  la.  943,  160  NW  279; 
Carr  v.  Swift,  185  Mo,  App.  86,  170 
SW  914. 

42-43    Stewart  v.  Biley,  189  Ala.  519, 
66  S  488;   Merlau  v.  Ciro.  Judge,  180 
Mich.  393,  147  NW  503. 
42-45     Ganow   v.    Ashton,    32    S.    D. 
458,  143  NW  383. 

45-65      Danielson  V.   Siidmore,   125 
Ark.  572,  189  SW  57;  Bloomer  v.  Fow- 
ler, 85  N.  J.  Bq.  600,  97  A  950. 
46-69    Hicks  v.  Grimley,  213  N.  T. 
447,  107  NE  1037. 

46-74    Durango  L.  &  T,  Co,  v.  Shaw 
(Tex.  Civ.),  165  SW  490. 
46-77    Haener  v.  McKenzie,  188  Mich. 
27,  154  NW  59, 

46-78  [a]  Where  the  representa- 
tions are  made  to  the  parfies  individu- 
ally, and  neither  has  any  interest  in 
the  suit  of  the  other,  there  is  a  mis- 
joinder of  parties.  Taylor  v.  Brown, 
92  Ohio  287,  110  NE  739, 
47-79  [a]  Wife  not  a  necessary 
party  plaintiff  where  husband  was  only 
one  conducting  the  preliminary  nego- 
tiations and  he  did  not  act  as  her  agent, 
and  he  had  paid  the  purchase  price, 
and  she  was  not  present,  and  was  ig- 
norant of  the  false  representa,tions, 
Tempel  v.  Idler,  26  Cblo.  App.  562,  144 
P  324. 

47-83  [a]  Wife  necessary  party 
where  husband  conveyed  real  property 
belonging  to  himself  and  wife  as  ten- 
ants by  entireties.  White  v.  Woods 
(Ind.  App.),  106  NE  536. 
48-86  [a]  Agent  and  undisclosed 
principal  may  not  be  sued  jointly.  An- 
chor Warehouse  Co.  v.  Mead  (Mo, 
App.),  181  SW  1057. 
49-91  [a]  A  member  of  a  company 
cannot  be  sued  individually  for  the 
fraud  of  the  company,  Haden  v.  Au- 
brey, 20  Ga.  App,  317,  93  SE  36. 
49-94  [a]  One  suing  agent,  need 
not  join  principal.  Myers  v.  Line- 
barger,  134  Ark.  231,  203  SW  580. 
49-96  Murphy  v.  Mitchell,  249  Fed. 
499;  Shera  v.  Ins.  Co.,  237.  Fed.  484; 
Stuart  V.  Holt  (Ala.),  73  S  390;  Cross 
V.  Bouek,  175  Cal.  253,  165  P  702; 
Kavanaugh  v.  Knit.  Co.,  184  App.  Div. 
650,  172  NYS  576;  American  Exch. 
Nat.  Bk.  17.  Seagroves,  166  N.  0,  608, 
82  SE  947;  Drennan  v.  Brown  (S.  C), 
100   SE   75;   Baugh  17.   Houston   (Tex. 


856 


FRAUD  AND  DECEIT 


Vol.  10 


Civ.),  193  SW  242;  Monongahela  Tie 
&  Lumb.  Co.  V.  riaimigan,  77  W.  Va. 
162,   87  SE   161. 

49-97  Butler  v.  Diiectora,  etc.,  222 
Mass.  5,  109  NE  653;  Brdman  v.  Gregg 
(N.  J.  Eq.),  107  A  479;  King  v.  Mur- 
phy, 151  NYSx476;  Elliott  Supply  Co. 
V.  Lish,  36  N.  D.  640,  163  NW  271. 
50-98  Maynard  ».  Maynard,  178  Ky. 
478,  199  SW  26;  Carter  v.  Ins.  Co., 
275  Mo.  84,  204  SW  399,  LEA1918F, 
325;  Smith  v.  Boothe,  90  Or.  360,  175 
P  709,  176  P  793. 

50-99     [a]    Quiet  title. — Fraud  prov- 
able under  general  issue  in   action  to 
quiet  title.  Gillespie  v.  Darioeh,  57  Ind. 
App.  482,  107  NE  475. 
50-3    Erratum.  —  Cross-reference      to 
title   "Money   Counts"    should   be   to 
title  "Money  Had  and  Received." 
51-9    Hutchinson    v.    Bozeman    (Ala. 
App.),  76  S  406;   Neilson  v.  Edwards, 
34  S.  D.  399,  148  NW  844. 
51-12     Brigham    v.    Judy     Inv,     Co. 
(Mo.  App.),  186  SW  15. 
52-14    Jesse  French  Piano  &  O.  Co. 
V.  Gibbon    (Tex.   Civ.),   180   SW   1185. 
But  see  Haener  v.  McKenzie,  188  Mich. 
27,  154  NW  69. 

[a]  To  show  good  faith. — Allegations 
that  plaintiff  offered  to  return  the  note 
and  offered  to  rescind  only  go  to  show 
his  good  faith  and  are  unnecessary  for 
any  other  purpose.  Ganow  v.  Ashton, 
32  S.  D.  458,  143  NW  383. 
52-16  Churchill  v.  Dev.  Co.,  174  App. 
Div.  1,  160  NTS  357;  Eobertson  v. 
Frey,  72  Or.  599,  144  P  128. 
52-19  Gullett  v.  Leaverton,  188  111. 
App.  66. 

53-22  Kilpatrick  v.  Miller,  55  Colo. 
419,  135  P  780;  Boggs  v.  E.  Co.,  132 
Md.  476,  104  A  45;  Watson  v.  Wagner 
(Mich.),  168  NW  428;  Juby  v.  Crad- 
doek  (Mont.),  185  P  771;  Bloomer  v. 
Fowler,  85  N.  J.  Eq.  '600,  97  A  950; 
King  V.  Murphy,  151  NTS  476. 
53-23  Frederick  v.  Hartley  (Ala.), 
79  S  381;  Corry  v.  Sylvia  y  Cia,  192 
Ala.  550,  68  S  891;  Nichols  v.  Moore 
(Cal.),  183  P  531;  Pembrook  v.  Houston 
(Cal.  App.),  181  P  828;  Kilpatrick  ». 
Miller,  55  Colo.  419,  135  P  780;  O'Neil 
V.  De  Nemours  &  Co.  (Del.),  106  A  50; 
Huffstetler  v.  Life  Ins.  Co.,  67  Fla. 
324,  65  S  1;  Miller  v.  Haney  (Ind. 
App.),  116  NE  21;  Crider  v.  Sutherland 
(Ky.),  216  SW  57;  Kalfus  v.  Davies' 
Exr.,  164  Ky.  390,  175  SW  652;  Ker- 
nan  v.  Carter,  132  Md.  577,  104  A  530; 


Boggs  V.  R.  Co.,  132  Md.  476,  104  ^ 
45;  Butler  v.  Directors,  etc.,  222  Mass. 
5,  109  NE  653;  Watson  v.  Wagner 
(Mich.),  168  NW  428;  King  v.  Murphy, 
161  NYS  476;  Cams  v.  Bassick  (App. 
Div.),  175  NYS  670;  Steiner  v.  Alcohol 
Co.,  181  App.  Div.  309,  168  NYS  739; 
Holmes  v.  Megargel,  180  App.  Div.  67, 
167  NYS  211;  Dixon  v.  Green  (N.  C), 
100  SE  262;  Am.  Exch.  Nat.  Bk.  ■». 
Seagroves,  166  N.  C.  608,  82  SE  947; 
Donaldson  v.  Temple,  96  S. ,  C.  240,  80 
SE  437;  Klaveness  v.  Freese,  33  S.  D. 
263,  145  NW  561;  Eadford  Gro.  Co. 
V.  Flynn  (Tex.  Civ.),  202  SW  332; 
Laun  V.  Kipt,  155  Wis.  347,  145  NW 
183. 

[a]  Use  of  term  "fraud. "^— The  term 
"fraud"  is  a  conclusion  from  facts 
stated,  and  the  word  or  an  equivalent 
need  not  be  used  if  the  facts  appear 
showing  a  fraudulent  transaction.  Way 
V.  Bronston,  91  Kan.  446,  138  P  601. 

[b]  Each  component  of  fraud  must 
be  alleged  and  found  to  exist  as  a  mat- 
ter of  fact,  and  the  absence  of  any 
one  of  them  is  fatal  to  the  party  as- 
serting fraud.  Smith  v.  Anderson,  74 
Or.  90,  144  P  1158;  Wheelwright  v. 
Vanderbilt,  69  Or.  326,  138  P  857. 
53-24  Moon  v.  Benton,  13  Ala.  App. 
478,  68  S  589. 

54-25  Daughtrey  v.  Zinc  Co.,  16 
Ariz.  193,  141  P  716;  Upton  v.  Weis- 
ling,  8  Ariz.  298,  71  P  917;  Miller  v. 
Haney  (Ind.  App.),  116  NE  21;  Steiner 
t;.  Alcohol  Co.,  181  App.  Div.  309,  168 
NYS  739;  McFarland  v.  Sanitarium 
Co.,  68  Or.  530,  137  P  209;  Donaldson 
V.  Temple,  96  S.  C.  240,  80  SE  437; 
Baser  v.  Moomaw,  78  Wash.  653,  139 
P   622. 

54-27  Jesse  French  Piano  &  O.  Co. 
V.  Gibbon  (Tex.  Civ.),  180  SW  1185. 
54-28  McDougall  v.  Eoberts  (Cal. 
App.),  185  P  483;  Huffstetler  v.  Ins. 
Co.,  67  Fla.  324,  65  S  1;  Benson  v. 
Johnson,  86  Or.  677,  165  P  1001,  167 
P  1014;  Dempster,  etc.  Mfg.  Co.  v. 
Humphries  (Tex.  Civ.),  189  SW  1110. 
54-29  Kilpatrick  v.  Miller,  55  Colo. 
419,  135  P  780;  Morgan  v.  Godbee,  146 
Ga.  352,  91  SB  117;  Haden  v.  Aubrey, 
20  Ga.  App.  317,  93  SE  36. 
55-33  Eeynolds  v.  Evans,  123  Md. 
365,  91  A  564;  Neilson  v.  Masters,  72 
Or.  463,  143  P  1132;  Scribner  v.  Pal- 
mer, 81  Wash.  470,  142  P  1166. 
[a]  Scienter  must  be  alleged. — Eobert- 
son V.  Frey,  72  Or.  599,  144  P  128. 
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[b]  Averment  of  scienter  essential. 
But  there  must  be  an  averment  if  scien- 
ter in  an  action  for  fraud  and  deceit 
or  the  complaint  is  demurrable.  Kim- 
ber  V.  Young,  137  Fed.  744,  70  CCA 
178;  Naah  v.  Boseateel,  7  Cal.  App.  504, 
94  P'  850;  Colorado  Springs  Co.  v. 
Wight,  44  Colo.  179,  96  P  820,  16  Ann 
Gas  644;  Mizell  v.  Upchurch,  46  Fla. 
443,  35  S  9;  Wooten  v.  Callahan,  26 
Ga.  366,  32  Ga.  382;  Wightman  v. 
Tucker,  5,0  III.  App.  75;  Trimble  v. 
Eeid,  97  Ky.  713,  31  SW  861;  Hoist 
V.  Stewart,  154  Mass.  445,  28  NB  574; 
Vincent  v.  Arbett,  94  Miss.  46,  47  & 
641;  Fenwiok  v.  Bowling,  5C  Mo.  App. 
516;  Pettigrew  v.  Chellis,  41  N.  H.  95; 
Byard  v.  Holmes,  34  N.  J.  L.  296;  L. 
D.  Garrett  Co.  v.  Appleton,  101  App. 
Div.  507,  92  NYS  136,  aff.  184  N.  Y. 
557,  76  NE  1099;  Coyle  v.  Nies,  43 
Hun  (N.  Y.)  635,  aff.  120  N.  Y.  621,  23 
NB  1152;  Eolfes  v.  Eussel,  5  Or.  400; 
Griswold  V.  Gebbie,  126  Pa.  353,  17  A 
673;  Cox  v.  Highley,  100  Pa.  249;  Bro- 
monia  Co.  v.  Drug  Co.,  78'  S.  C.  482,  59 
SB  363;  West  v.  Emery,  17  Vt.  583, 
44  AmDec  356;  Northwestern  Steam- 
ship Co.  V.  Horton,  29  Wash.  565,  70 
P  59;  Ormrod  v.  Huth,  14  Mees.  &  W. 
(Eng.)  651. 

55-34  Montreal  Bank  v.  Thayer,  7 
Fed.  622;  Pry  or  v.  McNairy,  1  Stew. 
(Ala.)  150;  Terrell  v.  Bennett,  18  Ga. 
404;  Kornblau  v.  MeDermant  (Conn.), 
98  A  587;  Parker  v.  Herron,  30  Ida. 
327,  164  P  1013;  Forsyth  v.  Vehmeyer, 
176  111.  359,  52  NB  55,  aff.  in  177  U.  S. 
177,  20  Sup.  Ct.  623,  44  L.  ed.  723; 
Davis  V.  Land  Co.,  162  la.  269,  143 
NW  1073,  49  LEA  (NS)  1219;  Baldwin 
V.  West,  Hard.  (Ky.)  50;  Hoist  v. 
Stewart,  154  Mass.  445,  28  NE  574; 
Beebe  v.  Knapp,  28  Mich.  53;  Fenwick 
V.  Bowling,  50  Mo.  App.  516,  521'; 
Oliver  Typ.  Co.  v.  Pub.  Co.,  169  iffS 
1029;  Thomas  v.  Beebe,  25  N.  Y..244; 
Benson  v.  Johnson,  85  Or.  677,  165  P 
1001,  167  P  1014. 

[a]  Scienter  is  not  essential  when 
circumstances  are  such  that  vendor 
should  have  known  of  the  falsity.  May- 
wood  S.  F.  I.  Co.  V.  Pratt,  60  Ind.  App. 
131,  110  NE  243;  Gleason  v.  Bell,  91 
Ohio  268,  110  NE  513. 

[b]  Alleging  knowledge. —  (1)  "A 
complaint  at  law  for  damages  for  fraud 
is  insufScient,  where  there  is  no  alle- 
gation of  knowledge."  Canadian 
Agency    v.    Bealization    Co.,  165  App. 


Div.  96,  150  NYS  758.  (2)  That  it 
is  not  necessary  to  allege  that  a  party 
knew  the  representations  to  be  false, 
see  Jesse  French  Piano  &  O  Co.  «.  Gib- 
bon (Tex.  Civ.),  180  SW  118S. 
56-35  Neilson  v.  Edwards,  34  3.  D. 
399,  148  NW  844. 

56-36    Corry  v.  Sylvia  y  Cia,  192  Ala. 
650,    68    S    891;    McNeer    v.    Norfleet, 
113  Miss.  611,  74  S  577,  AnnOasl918E, 
436;  Oliver  Typewriter  Co.  v.  Pub.-Co.,        ' 
169  NYS  1029. 

[a]  The  intent  that  the  representa- 
tion be  aikei  upon  should  be  alleged. 
Hurwitz  V.  Dryfoos,  95  Misc.  147,  159 
NYS  228;  Brookland  Bank  v.  Martin, 
105  S.  C.  72,  89  SB  546. 
56-37  Kronfeld  v.  Missal,  87  Conn. 
491,  89  A  95;  L.  M.  Hickman  v.  John- 
son (Cal.  App.),  178  P  145;  Jesse 
French  Piano  &  O.  Co.  v.  Gibbon  (Tex. 
Civ.),  180  SW  1185. 
56-38  Gleason  v.  Thaw,  234  Fed.  570, 
148  CCA  336;  Ayers  v.  E.  Co.,  173  Cal. 
74,  159  P  144;  Sutton  v.  Greiner,  177 
la.  532,  159  NW  268;  Hamlin  ■€. 
Oliver,  77  N.  H.  523,  93  A  966;  Spead 
V.  Tomlinson,  73  N.  H.  46,  59  A  376, 
68  LEA  432;  Johnson  County  Sav.  Bk. 
V.  Sherow,  220  N.  Y.  738,  116  NE  1054; 
Eobertson  v.  Frey,  72  Or.  599,  144  P 
128. 

57-39  White  v.  Woods,  183  Ind.  500, 
109  NB  761;  White  v.  Woods  (Ind. 
App.),  106  NE  536. 

[a]  The  complaint  must  allege  that 
plaintiffs  believed  and  relied,  on  the 
representations.  McCracken  v.  Cline,  55 
Okl.  37,  154  P  1174;  Jesse  French 
Piano  &  O.  Co.  v.  Gibbon  (Tex.  Civ.), 
180  SW  1185. 

57-41  Dillon  v.  Hill  (Mo.),  178  SW 
85;  Oliver  Type.  Co.  v.  Pub.  Co.,  169 
NYS  1029;  Eobertson  v.  Frey,  72  Or. 
599,  144  P  128.  See  Kilpatrick  v. 
Miller,  55  Colo.  419,  135  P  780. 
57-42  Wall  v.  Graham,  192  Ala.  396, 
68  S  298;  Lott  T.  &  I.  Co.  v.  Harper 
(Tex.  Civ.),  204  SW  452;  Jesse  French 
Piano  &  O.  Co.  v.  Gibbon  (Tex.  Civ.), 
180  SW  1185. 

57-43  New  York  L.  Oil  Co.  v.  Oil 
Co.,  173  App.  Div.  628,  160  NYS  239. 
57-44  Hickman  v.  Johnson  (Cal. 
App.),  178  P  146;  "Vlates  v.  Catsigianis 
(Mo.  App.),  202  SW  441;  Oliver  Type. 
Co.  V.  Pub.  Co.,  169  NYS  1029;  Bor- 
schaw  V.  Wilson  (Tex.  Civ.),  190  SW 
202;  Hope  v.  Shirley  (Tex.  Civ.),  187 
SW  973. 
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[a]  It  Is  not  necessary  to  allege  meas- 
ure of  damage.  Guild  v.  More,  32  N. 
D.  432,  155  NW  44. 

[b]  An  answer  alleging  fraud  (1) 
must  aver  that  the  party  making  the 
false  representations  knew  them  to  be 
false  and  that  they  were  made  with  in- 
tent to  defraud,  and  that  the  party 
seeking  to  be  relieved  from  the  fraud 
relied  upon  such  representations.  Out- 
cault  Advertising  Co.  v.  Buell,  71  Or. 
52,  141  P  1020.  (2)  A  countercla.im 
based  on  deceit  must  set  out  that  de- 
fendant was  damaged.  Cross  v.  Sny- 
der's Admx.,  164  Ky.  370,  175  SW  641. 
57-45  Cohen  v-  Kohler,  158  App.  Div. 
435,  143  NYS  497. 

58-46  King  v.  Murphy,  151  NTS 
476;  National  Equit.  Soc.  v.  Carpenter 
(Tex.  Civ.),  184  SW  585. 
58-48  Seheidel  W.  X-Eay  Co.  v.  Ba- 
con (Mo.  App.),  201  SW  916. 
59-52  Peek  v.  Robinson  (Tex.  Civ.), 
194  SW  456. 

[a]  Belief  in  the  truth  of  false  rep- 
resentations is  not  available  as  a  de- 
fense. Shane  v.  Jacobson,  136  Minn. 
386,  162  NW  472. 

59-53  Erratum.  —  Cross-reference 
should  be  to  the  title  "Variance  and 
Failure  of  Proof." 

59-54    Wabash    E.    Co.   v.   Grate,   53 
Ind.  App.  583,  102  NE  155;   Carter  v. 
Orne,  112  Me.  365,  92  A  289. 
59-55     Torbitt  v.  Hayes  (Mo.  App.), 
196  SW  788. 

59-59  Maywood  S.  F.  I.  Co.  v.  Pratt, 
60  Ind.  App.  131,  110  NE  243;  Gray 
0.  Sanborn,  178  la.  456,  159  NW  1004; 
Everhart  v.  Welch,  100  Kan.  525,  164 
P  1098;  Podolsky  v.  Sandler,  161  NTS 
363;  Maidment  v.  Frazier,  90  Vt.  520, 
98  A  987 

59-60  Kimble  v.  Gillard,  177  Mich. 
250,  143  NW  79. 

60-61  Voorhees  v.  Cragun,  61  Ind. 
App.  690,  112  NE  826. 
60-62  Smead  v.  Stearns,  173  la.  174, 
155  NW  307;  Haener  v.  McKenzie,  188 
Mich.  27,  154  NW  59. 
[a]  Allegations  as  to  conspiracy. 
Where  the  petition  alleged  that  the 
defendants  conspired  together  to  de- 
fraud the  plaintiff  in  an  exchange  of 
lands  by  false  representations  but 
states  facts  making  a  sufficient  charge 
of  false  representations  upon  which  he 
relied  to  his  injury,  the  allegations  as 
to  the  eouspiracy  may  be  disregarded 
and  he  may  recover  if  his  proofs  sup- 


port the  allegations  of  fraud.  Shel- 
berg  V.  Jones,  170  la.  19,  151  NW 
1066. 

61-69     Erratum.  —  Cross-reference    to 
title     "Trial"     should     be      to     title 
"Province  of  Judge  and  Jury." 
61-71     Shoudy   v.  Eeeser,    48    Mont. 
579,  142  P  205. 

61-72  Mohn  v.  Mohn,  181  la.  119, 
164  NW  341;  Shuttlefield  v.  Neil,  163 
la.  470,  145  NW  1;  Brager  v.  Frieden- 
wald,  128  Md.  8,  97  A  615;  Eeynolds 
V.  Evans,  123  Md.  365,  91  A  564; 
Haener  v.  McKenzie,  188  Mich.  27,  154 
NW  59;  Baskin  v.  Sprout,  W.  &  Co., 
108  S.  C.  226,  93  SE  1004;  Am.  Sav. 
Bank  v.  Gas  Co.,  99  Wash.  18,  168  P 
775. 

61-73  Seymour  v.  E.  Co.,  181  la.  218, 
164  NW  352. 

fa]  Where  the  facts  are  not  contro- 
verted and  furnish  the  basis  only  of 
the  inference  that  the  defendant  is 
guilty  of  the  fraud  alleged,  the  court 
may  infer  the  fraud  as  a  matter  of  law 
and  direct  a  verdict.  Shoudy  v.  Eeeser, 
48  Mont.  579,  142  P  205. 
61-75  [a]  Materiality  of  repre- 
sentations is  ordinarily  a  question  for 
the  jury.  Guild  v.  More,  32  N.  D.  432, 
155  NW  44. 

62-76  Kerr  v.  Shurtleff,  218  Mass. 
167,  105  NE  871. 

62-77  Humphrey  v.  Sievers,  137 
Minn.  373,  163  NW  737. 
62-78  Bingham  v.  Fish,  86  N.  J.  L. 
316,  90  A  1106;  Gobbel  v.  E.  Co.,  107 
S.  C.  367,  93  SE  137. 
62-80  Bingham  v.  Fish,  86  N.  J.  L. 
316,  90  A  1106. 

62-81  Tillis  v.  Lumber  Co.,  188  Ala. 
122,  65  S  1015;  Humphrey  v.  Sievers, 
137  Minn.  373,  163  NW  737. 
63-85  Seymour  v.  E.  Co.,  181  la.  218, 
164  NW  352;  Wagner  v.  Binder  (Mo.), 
187  SW  1128. 

63-86     See  Brustman    V.    Dunn,    161 
Wis.  306,  154  NW  361. 
63-95     Joyce    v.    McCord,    123    Ark. 
492,  185  SW  775. 

64-98  See  Guild  v.  More,  32  N.  D. 
432,  155  NW  44. 

65-4  D.  S.  Giles  &  Son  v.  Horner,  97 
Neb.  162,  149  NW  333.  See  Clear- 
water V.  Forrest,  72  Or.  312,  143  P 
998. 

65-5  fa]  Immaterial  issues  found  by 
jury  do  not  render  verdict  defective. 
Guild  V.  More,  32  N.  D.  432,  155  NW 
44. 
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65-8  King  v.  Day,  101  Neb.  346,  163 
NW  150. 

[a]  Rule  illustrated. — The  finding  that 
the  representations  were  made  in  reck- 
less disregard  of  whether  they  were 
true  or  false  will  sustain  an  allegation 
that  the  defendant  had  positive  knowl- 
edge of  their  falsity.  Turk  v.  Bots- 
ford,  70  Or.  198,  139  P  925. 

FRAUDS,  STATUTE  OF 
68-1  Moore  v.  Whitmire,  189  Ala. 
615,  66  S  601;  Cape  C.  M.  Co.  v.  Mor- 
ris (Ark.),  208  8W  792;  Eundell  v. 
McDonald  (Gal.  App.),  182  P  450; 
Berry  v.  French,  24  Colo.  App.  519,  135 
P  985;  Campbell  v.  Burnett,  120  Md. 
214,  87  A  894;  Moormeister  v.  Han- 
nibal, 180  Mo.  App.  717,  163  SW  926; 
Martin  v.  Harrington,  174  Mo.  App. 
707,  161  SW  275;  Adams  v.  Sims  (TeX 
Civ.),  214  SW  838;  Anderson  v.  Bank 
(Tex.  Civ.),  191  SW  836;  Fahey  v. 
Benedetti  (Tex.  Civ.),  161  SW  896. 
69-2  Atkinson  v.  Akin,  197  Mich. 
289,  163  NW  1024;  Cooley  v.  Hatch,  91 
Vt.  128,  99  A  784. 

73-18  Hambey  v.  Wood  (Cal.),  184 
P  9;  Hinderliter  v.  McDonald,  84  Or. 
251,  164  P  378. 

73-24    Dawson  Pecan  Co.  v.  Bush,  19 
Ga.  App.  793,  92  SE  302. 
73-25    Keown    v.    Keown,    257    Fed. 
851;  Ex  parte  Banks,  185  Ala.  275,  64 

5  74;  Conoley  v.  Harrell,  182  Ala.  243, 
62  S  511;  Kimball  v.  Statler  (Ariz.), 
176  P  843;  Cape  Co.  M.  Co.  v.  Mor- 
ris (Ark.),  208  SW  792;  Izard  «.  Ins. 
Co.,  128  Ark.  433,  194  SW  1032;  Boney 
V.  Cheshire,  147  Ga.  30,  92  SE  636; 
Port  W.  L.  Co.  V.  McLean,  22  Ga.  App. 
737,  97  SE  194;  Herbener  &  Son  v. 
Boston,  etc.  Co.,  17  Ga.  App.  437,  87 
SE  607;  Lundquist  v.  Child,  182  111. 
App.  585;  Florin  v.  Eayman,  176  111. 
App.  106;  Clinton  Sugar  Eef.  Co.  v. 
Horras,  176  la.  706,  158  NW  602;  Gil- 
man  V.  McDaniels,  177  la.  76,  158  NW 
459;  Hanson  v.  Marion,  128  Minn.  468, 
151  NW  195  (cit  10  Standard  Proc. 
73);  Dixon  v.  Pruett  (Nev.),  177  P  11; 
Wirtz  f.  Guthrie,  81  N.  J.  Eq.  271,  87 
A  134;  Magee  v.  Pish,  175  App.  Div. 
125,  161  NYS  1057;  Goodrich  r.  Eogera, 
75  Wash.  212,  134  P  947;  Kennedy  v. 
Burns   (W.  Va.),  101  SE  156.     See  E. 

6  L.  Co.  V.  Metz,  165  App.  Div.  533, 
150  NYS  843. 

[a]  Demurrer  improper. — The  statute 
of  frauds  is  an  affirmative  defense  and 


must  be  pleaded  and  cannot  be  taken 
advantage  of  by  demurrer.  Walsh  v. 
Standart,  174  Cal.  807,  164  P  795; 
Lasher  v.  McDermott,  173  App.  Div,' 
79,  158  NTS  708;  Stover  v.  Tel.  Co., 
164  App.  Div.  155,  149  NYS  650. 
74-26  Sandberg  v.  Clausen,  134  Minn, 
321,  159  NW  752;  Lasher  v.  McDer- 
mott, 173  App.  Div.  79,  158  NYS  708; 
Goodrich  v.  Ebgers,  75  Wash.  212,  134 
P  947. 

74-27  Jennings  v.  Augir,  215  Fed, 
658;  Ex  parte  Banks,  185  Ala.  275,  64 
S  74;  Union  Cemetery  Co.  v.  Alexander, 
14  Ala.  App.  217,  69  S  251;  Healy  v. 
Obear,  29  Cal.  App.  696,  157  P  569; 
Port  Wentworth  L.  Co.  v.  McLean,  22 
Ga.  App.  737,  97  SE  194;  Liebman  v. 
Austin,  192  111.  App.  235;  Lurie  v. 
Pinanski,  216  Mass.  229,  102  NE  629; 
Milholland  v.  Payne,  159  App.  Div.  10, 
143  NYS  1090;  Edwards  v.  Settlers 
Assn.  (Tex.  Civ.),  166  SW  423;  Texas 
B.  Co.  V.  Walters  (Tex.  Civ.),  43  SW 
548. 

74-28  May  v.  Sloan,  101  U.  S.  231, 
25  L.  ed.  797;  Baird  Inv.  Co.  v.  Har- 
ris, 209  Fed.  291,  126  CCA  217;  Trap- 
nail's  Admx.  V.  Brown,  19  Ark.  39; 
Graham  v.  Elev.  Co.,  60  Ind.  App.  697, 
111  NE  332;  Jamison  v.  Christman,  95 
Kan.  131,  148  P  247;  Johnson  v. 
Broughton,  183  Ky.  628,  210  SW  455; 
Smith  V.  Theobald,  86  Ky.  141,  5  SW 
394;  Eeid  v.  Stevens,  120  Mass.  209; 
Bean  v.  Lamprey,  82  Minn.  320,  84 
NW  1016;  Metcalf  v.  Brandon,  58  Miss. 
841;  Hamburger  v.  Hirsch  (Mo.  App.), 
212  SW  49;  Schultz  v.  Hunter,  188 
Mo.  App.  520,  174  SW  179;  Moor- 
meister V.  Hannibal,  180  Mo.  App.  717, 
163  SW  926;  Dixon  v.  Pruett  (Nev.), 
177  P  11;  Harrop  v.  Cole,  85  N.  J.  Eq. 
32,  95  A  378;  Altoona  Portland  C.  Co. 
V.  Burbank,  44  Okl.  75,  143  P  845; 
Eogers  v.  Eogers,  20  E.  I.  400,  39  A 
755;  Cosand  v.  Bunker,  2  S.  D.  294,  50 
NW  84;  Pocket  v.  Almon,  90  Vt.  10, 
96  A  421;  Hotchkiss  c.  Ladd,  36  Vt. 
593;  Thompson  v.  English, ,  76  Wash. 
23,  135  P  664;  Goodrich  v.  Eogers,  75 
Wash.  212,  134  P  947;  Kennedy  v.  Burns 
(W;  Va.),  101  SE  156;  McClanahan  v. 
Mining  Co.,  74  W.  Va.  543,  82  SE  752; 
Kaufer  v.  Stumpf,  129  Wis.  476,  109 
NW  561, 

[a]  If  reasonable  objection  to  the 
testimony  be  made.  Johnson  v.  Tindall 
(Tex.  Civ.),  161  SW  401, 
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75-29  "Walsh  v.  Standart,  174  Cal. 
807,  164  P  795. 

75-30  Healy  v.  Obear,  29  Cal.  App. 
696,  157  P  569,  570;  Bentley  v.  Johns, 
19  Ga.  App.  657,  91  SE  999;  Williams- 
burgh  City  F.  Ins.  Co.  v.  Liehtenstein, 
98  Mise.  342,  164  NYS  345;  Ham  v. 
Patterson,  58  Okl.  694,  160  P  924; 
Pocket  V.  Almon,  90  Vt.  10,  96  A  421. 
See  Baird  Inv.  Co.  v.  Harris,  209  Fed. 
291.  126  CCA  217. 

75-in  Arbogast  v.  Johnson,  80  Wash. 
537,  141  P  1140;  Goodrich  v.  Eogers, 
75  Wash.  212,  134  P  947. 
75-32  Healy  v.  Obear,  29  Cal.  App. 
696,  157  P  569;  Anderson  v.  Dailey, 
25  Colo.  App.  175,  136  P  461;  Cooley 
V.  Hatch,  91  Vt.  128,  99  A  784;  Gush- 
ing V.  Timber  Co.,  75  Wash.  678,  135  P 
660. 

76-34  Kendrick  v.  Cunningham,  9 
Ala.  App.  398,  63  S  797;  Storthz  v. 
Watts,  117  Ark.  500,  175  SW  406. 
[a]  Verbal  amendment. — Plaintiff  may 
prove  and  recover  on  a  verbal  emend- 
ation of  the  written  description  made 
while  contract  was  in  fieri  in  the  ab- 
sence of  any  pleading  of  the  statute  of 
frauds.  Moore  v.  Whitmire,  189  Ala. 
615,  66  S  601. 

76-38  [a]  Directed  verdict.  — De- 
fense of  statute  cannot  be  presented 
merely  by  a  request  for  a  directed  ver- 
dict. Tyrrell  v.  Eobinson,  180  111.  App. 
286;  I/anser  v.  Fidler,  158  Til.  App.  94; 
Hodges  V.  Surety  Co.,  152  111.  App. 
372. 

76-39  Miller  v.  Upton,  6  Ind.  53; 
Matthews  v.  Martin,  177  Mo.  App.  379, 
164  SW  154.  See  Brown  v.  Higgins, 
45  Ark.  456,  where  it  was  held  the  de- 
fense might  be  oral. 
77-42  Bentley  v.  Johns,  19  Ga.  App. 
657,  91  SE  999. 

77-44  Gottlieb  v.  Gins,  166  NYS 
1041;  De  Hoff  v.  Aspegren,  166  NYS 
1019. 

78-48  Bentley  v.  Johns,  19  Ga.  App. 
657,  91  SE  999. 

78-49  McDonald  v.  Place,  88  Vt,  80, 
90,  A  948. 

78-50  Bobinson  v.  Cruzen  (Mo.  App.), 
202  SW  449;  Milholland  v.  Payne,  159 
App.  Div.  10,  143  NYS  1090;  GrofE  v. 
Cook,  34  N.  D.  126,  157  NW  973. 
[a]  May  be  waived  by  agreement. 
Sehultz  V.  Hunter,  188  Mo.  App.  520, 
174  SW  179. 

78-51  First  Nat.  Bank  v.  Geske  & 
Co.,  85  Wash.  477,  148  P  593. 


78-53  Cohn  v.  Harada,  35  Cal.  App. 
5,  168  P  1151;  Johnson  v.  Latimer,  71 
Ga.  470,  475;  Tyrrell  v.  Eobinson,  180 
111.  App.  286;  Holt  v.  Brown  &  Co., 
63  la.  319,  19  NW  235;  Hackworth  l'. 
Zeitinger,  48  Mo.  App.  32;  Yeoman  v. 
Mueller,  33  Mo.  App.  343;  Bommer  v. 
Mfg.  Co.,  81  N.  Y.  468;  Geneva  M.  S. 
Co.  V.  Coursey,  45  App.  Div.  268,  61 
NYS  98;  Graham  v.  Heinrioh,  13  Okl. 
107,  74  P  328. 

79-54     Moormeister  v.  Hannibal,  180 
Mo.  App.  717,  163  SW  926;   Goodrich 
V.  Eogers,  75  Wash.  212,  134  P  947. 
79-55    Box  V.  Stanford,  13  Smed.  & 
M.  (Miss.)  93,  51  AmDec  142. 
80-57     Gower  v.  Bertrand  (Cal.  App.), 
186   P   172;    Downing   v.  Anders    (Mo. 
App.),  202  SW  297;  Gioft  v.  Cook,  34 
N.  D.  126,  157  NW  973. 
SO-58     Comp.  Gard  v.  Eamos,  23  Cal. 
App.  303,  138  P  108;  Hanson  v.  Mar- 
ion, 128  Minn.  468,  151  NW  195  (cit. 
10  Standard  Pkoc.  73,  79);  Volkening 
V.    Eaymond,  91    Misc.   53,   154   NYS 
145. 

80-59  Gilman  v.  McDaniels,  177  la. 
76,  158  NW  459. 

[a]  Motion  to  dismiss. — Statute  of 
frauds  may  be  taken  advantage  of  by 
motion  to  dismiss  at  close  of  plaintiff's 
ease  where  it  does  not  appear  from 
pleadings  that  the  contract  was  in 
parol  and  within  the  statute.  Hanson 
V.  Marion,  128  Minn.  468,  151  NW 
195. 

81-63    Altoona    Portland    C.    Co,    v. 
Burbank,  44  Okl.  75,  143  P  845. 
82-72      Epstein   «.   Hiller,    146   NYS 
305. 

82-73    Day  v.  Adcock,  11  Ala.  App. 
471,   66   S   911;   Wachal  v.  Davis,   164 
la.  360,  145  NW  865;  Waldock  v.  Nat. 
Bank,  43  Okl.  348,  143  P  63. 
82-74    Crown  v.  Litvak,  159  NYS  34. 
82-75     Barrett    Mfg.    Co.    v.    D'Am- 
brosio,'  90  Conn.  192,  96  A  930. 
82-76     Wilson  v.  Hotohkiss,  171  Cal. 
617,  154  P  1;  Crystal  S.  I.  Co.  v.  Hol- 
liday,  106  Miss.  714,  64  S  658;  Elsing 
V.  Noah,  51  Okl.  558,  152  P  101;  Davis 
V.   Blum,   104   S.    C.    218,   88   SB   465; 
Pocket  V.  Almon,  90  Vt.  10,  96  A  421. 
82-77    Davis  v.  Blum,  104  S.  C.  218, 
88  SE  465.     Comp.  Day  v.  Adcock,  11 
Ala.  App.  471,  66  S  911. 
83-78     Windsor  Const.  Co.  v.  Euland, 
173  App.  Div.  94,  159  NYS  446. 
83-81    Newman  v.  Benge  (Tex.  Civ.), 
167  SW  6, 
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83-84  Holland  v.  Hartley,  171  N.  C. 
376,  88  SE  507. 

83-85  Fields  v.  Bullington,  20  Oa. 
App.  102,  92  SE  653. 

FEAUDULENT   CONVEYANCES 

90-2  Wortendyke  v.  Bayot,  87  N.  J. 
Eq.  159,  99  A  917. 

[a]  Assuming  the  grantor's  debts,  is 
a  sufficient  consideration  for  a  convey- 
ance. Savage  v.  Seroggin,  83  Or.  51, 
162  P  1061. 

[b]  A  conveyance  may  be  for  value 
to  the  extent  of  money  paid  and  volun- 
tary to  the  extent  of  love  and  affection 
entering  into  it;  that  is  to  the  extent 
of  the  difference  between  the  money 
paid  and  the  known  value  of  the  prop- 
erty. In  re  Hursey,  238  Fed.  913,  152 
CCA  47. 

90-4  Allen  «.  Ligon,  175  Ky.  767,  194 
SW  1050. 

91-8  [a]  Situs  of  real  property. 
The  law  of  the  state  where  the  prop- 
erty is  situated  determines  whether  a 
conveyance  of  real  property  is  fraud- 
ulent. Klinger  v.  Hyman,  223  Fed.  257, 
138   CCA  499. 

91-11  Klinger  v.  Hyman,  223  Fed. 
257,  138  CCA  499. 

92-14  Neweorab  v.  Montague,  194 
Mich.  74,  160  NW  405. 
92-15  Newcomb  v.  Montague,  194 
Mich.  74,  160  NW  405.  See  Eioux  v. 
Cronin,  222  Mass.  131,  109  NE  898. 
93-16  Allen  ».  Kane,  79  Wash.  248, 
140  P  534. 

93-18  [a]  Personal  property,  fraud- 
ulently transferred,  need  not  be  real- 
ized on  before  attacking  fraudulent 
sales  of  real  estate.  Knox  v.  Blancken- 
bnrg,  28  Cal.  App.  298,  152  P  59. 
94-19  Smallwood  v.  Moore,  223  Fed. 
38,  138  CCA  402;  Eossow  v.  Peters,  277 
111.  436,  115  NE  524;  Smith  v.  Bank, 
174  Ky.  647,  192  SW  643;  Cope  v.  Mer- 
riam,  194  Mich.  55,  160  NW  410;  First 
Nat.  Bank  v.  Coates  (Okl.),  163  P 
714. 

[a]  Non  resident  debtor  not  entitled 
to  homestead.  Taylor  v.  Hayes  (W. 
Va.),  90  SE  801. 

94-20  Cook  V.  Carter  (Okl.),  160  P 
877;  Crosby  v.  Anderson,  49  Utah  167, 
162  P  75. 

94-21  [a]  A  deed  to  holder  of  equit- 
able title  is  not  a  fraudulent  convey- 
ance. Fidelity  Trust  Co.  v.  Bector  (Tex. 
Civ.),  190  SW  842. 


95-24  Jones  v.  Bailey,  242  Fed.  255, 
155  CCA  95. 

95-25  Dothan  Lumb.  Co.  v.  Lumb. 
Co.,  193  Ala.  399,  69  S  419;  Littick  v. 
Means  (Mo.),  195  SW  729;  Crandall 
V.  Lee,  89  Wash.  115,  154  P  190. 
97-26  Sakelos  v.  Hutchinson  Bros., 
129  Md.  300,  99  A  357;  Newcomb  v. 
Montague,  194  Mich.  74,  160  NW  405. 
100-42  [a]  In  aid  of  the  bulk  sales 
law,  an  injunction  may  issue.  Apex 
Leasing  Co.  v.  Litke,  93  Misc.  353,  158 
NYS  21. 

100-43  Stovall  v.  Hamilton,  14  Ala. 
App.  484,  71  S  63;  Meyer  v.  Brogan, 
178  la.  1326,  160  NW  904;  Owasso  C.  S. 
Co.  V.  Mcintosh  (Tex.),  179  SW  ^57; 
Mayfield  Co.  v.  Harlan  (Tex.  Civ.),  184 
SW  313;  Gazett  v.  M.  Co.,  164  Wis. 
406,  160  NW  170. 

101-44  Maryville  Merc.  Co.  v. 
Hedgecock  (Mo.  App.),  186  SW  55; 
Wells  V.  State  Bank,  56  Okl.  688,  156 
P  896;  Louder  v.  Hunter,  39  S.  D.  206, 
163  NW  686.  See  Smith  v.  Nat.  Bank, 
145  Ga  741,  89  SE  762. 
102-47  Fidelity  M.  B.  Co.  v.  Morris, 
191  Ala.  318,  68  S  153;  Scheve  v.  Van- 
derkolk,  97  Neb.  2,04,  149  NW  401; 
Henry  v.  Yost,  88  Wash.  93,  152  P 
714. 

102-49  Galloway  v.  Shaddix,  197 
Ala.  273,  72  S  617;  Johnson  v.  Blom- 
dahl,  90  Wash.  625,  156  P  561.  But 
see  Parnell  v.  Pungs,  19'0  Mich.  638,  137 
NW  357. 

[a]  Person  not  entitled  to  object  to 
conreyance. — But  one  who  is  entitled 
to  a  Jight  of  way  across  the  land  of 
the  defendant  so  long  as  he  owns  it,  is 
not  a  creditor  who  can  object  to  a  vol^ 
untary  conveyance  by  the  defendant. 
Arbaugh  v.  Alexander,  164  la.  635,  146 
NW  747. 

[b]  A  partner  may  follow  firm  assets 
into  the  hands  of  fraudulent  transfer- 
ees. Parry  v.  Parry,  155  NYS  1072. 
103-52  Moore  v.  Altom,  196  Ala. 
158,  71  S  681;  Heinz  v.  White,  105 
Ala.  670,  17  S  185;  Schwabacher  Bros. 
Co.  V.  Palmer,  4  Alaska  75;  Maupin  v. 
Gains,  125  Ark.  181,  188  SW  552; 
Francis  v.  Wilkinson,  147  111.  370,  35 
NE  150;  Songer  v.  Partridge,  107  111. 
529;  White  v.  Eussell,  79  111.  155;  Gli- 
atto  V.  Dobritz,  182  111.  App.  437; 
Henry  v.  Stevens,  108  Ind.  281,  9  NE 
356;  Second  Nat.  Bank  v.  Brady,  96 
Ind.  498;  State  Bank  v.  Davis,  4  Ind. 
653;  Laney  v.  Laney,  2  Ind,  196;  Eeed 
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i).  Bobbins,  68  Ind.  App.  659,  108  NE 
780;  Wahl  v.  Taylor,  176  la.  353,  157 
NW  867;  Farmers'  &  Merchants'  Bank 
V.  Daiker,  166  la.  728,  148  NW  1020; 
Thompson  v.  Thompson,  94  Ean.  168, 
146  P  344;  Bryant  v.  Mansfield,  22 
Me.  360;  Rolfe  v.  Clarke,  224  Mass. 
407,  113  NE  182;  Walton  v.  Tusten, 
49  Miss.  569;  Fredericks  v.  Davis,  3 
Mont.  251,  aff.  104  U.  S.  618,  26  L.  ed. 
849;  Stockwell  v.  Stoekwell,  72  N.  H. 
69,  54  A  701;  Hildebrand  v.  Willig, 
64  N.  J.  Eq.  249,  53  A  1035;  Servis  v. 
Nelson,  14  N.  J.  Bq.  94;  Jones  v.  Gor- 
man, 42  N.  C.  21 ;  White  v.  Brocaw,  14 
0.  St.  339;  Hershey  v.  Weiting,  50  Pa. 
240;  Fowler  v.  Stoneum,  11  Tex.  478, 
62  AmDec  490;  Eggleston  v.  Sheldon, 
85  Wash.  422,  148  P  575;  Boothe  v. 
Bassett,  82  Wash.  95,  143  P  449;  Fargo 
V.  Ladd,  6  Wis.  106. 
104-53  Eider  v.  White,  3  Mackey 
(D.  C.)  305;  Gait  v.  Jackson,  9  Ga. 
151;  Peacock  v.  Terry,  9  Ga.  137;  Fran- 
cis V.  Wilkinson,  147  111.  370,  35  NE 
150;  Dunaway  v.  Robertson,  95  111.  419; 
Barrow  v.  Barrow,  108  Ind.  345,  9  N 
E  371;  State  Bank  v.  Davis,  4  Ind. 
653;  Reed  v.  Bobbins,  58  Ind.  App. 
659,  108  NE  780;  Jones  v.  Parris,  70 
la.  739,  29  NW  812;  Day  v.  Lown,  51 
la.  364,  1  NW  786;  HoUiday  v.  Holli- 
day,  10  la.  200;  Durand  v.  Higgins, 
67  Kan.  110,  72  P  567  (such  grantor 
cannot  have  his  title  quieted  as  against 
such  conveyance);  Bay  v.  Thomas,  140 
Ky.  570,  131  SW  503;  Hood  v.  Frell- 
sen,  31  La.  Ann.  577;  Creamer  v.  Biv- 
ert,  214  Mo.  473,  113  SW  1118;  Lari- 
more  v.  Tyler,  88  Mo.  661;  Parker  v. 
Parker,  4  Neb.  (TJnof.)  692,  96  NW 
208;  Stockwell  v.  Stockwell,  72  N.  H. 
69,  54  A  701;  Eisenger  v.  Eisenger 
(N.  J.  Eq.),  100  A  840;  Servis  v.  Nel- 
son, 14  N.  -T.  Eq.  94;  Sweet  v.  Tinsler, 
52  Barb.  271,  273;  Nichols  v.  Smith, 
164  App.  Div.  304,  150  NTS  410; 
O'Connor  v.  Byan,  9  Ohio  Dec.  ''Be- 
print)  575;  Wilson  f.  Demander,  71 
Tex.  603,  9  SW  678;  McClenny  v. 
Floyd,  10  Tex.  159;  Peaslee  v.  Barney, 
1  D.  Chip.  (Vt.),  331,  6  AmDec  743; 
James  «;.-Bird,  8  Leigh  (Va.)  510,  31 
AmDee  668;  Edgell  v.  Smith,  50  W. 
Va.  349,  40  SE  402;  Goldsmith  v. 
Goldsmith,  46  W.  Va.  426,  33  SE  266. 
105-54  Sehermerhorn  v.  De  Cham- 
brun,  64  Fed.  195,  12  CCA  81,  26  II. 
S.  App.  212;  Gregory  v.  Haworth,  25 
Cal.  653;   Lathrop  v.  Pollard,  6  Colo. 


424;  Jackson  v.  Dutton,  3  Har.  (Del.) 
98;  Fletcher  v.  Fletcher,  2  MacArthur 
(D.  C.)  38;  Brady  v.  Huber,  197  111. 
291,  64  NE  264,  90  AmSt  161;  Songer 
V.  Partridge,  107  111.  529;  Kitts  v.  Wil- 
son, 130  Ind.  492,  29  NE  401;  Briggs 
V.  Coffin,  91  la.  329,  59  NW  259;  Weir 
V.  Day,  57  la.  84,  10  NW  304;  Massi 
V.  Lavino,  139  Mich.  140,  102  NW 
665;  Poppe  v.  Poppe,  114  Mich.  649, 
72  NW  612,  68  AmSt  503;  Buckman 
V.  Conover,  37  N.  J.  Eq.  683;  Ander- 
son V.  Tuttle,  26  N.  J.  Eq.  144;  Eyre 
V.  Eyre,  19  N.  J.  Eq.  42;  Boothe  v. 
Bassett,  82  Wash.  95,  143  P  449. 
105-55  Heinz  v.  White,  105  Ala.  670, 
17  S  185;  Schultz  v.  Schultz,  274  111. 
341,  113  NE  638;  Stockwell  v.  Stock- 
well,  72  N.  H.  69,  54  A  701;  Conlon 
V.  Hosier,  161  NTS  819;  Owen  v. 
Sharp,  12  Leigh  (Va.)  427. 
105-56  Davis  v.  Stovall,  185  Ala. 
173,  64  S  586;  Lathrop  v.  Pollard,  6 
Colo.  424;  Jackson  v.  Dutton,  3  Har. 
(Del.)  98;  Francis  v.  Wilkinson,  147 
111.  370,  35  NE  150;  White  v.  Russell, 
79  111.  155;  Kitts  v.  Wilson,  130  Ind. 
492,  29  NE  401;  Laney  v.  Laney,  2 
Ind.  196;  McLaughlin  v.  McLaughlin, 
16  Mo.  242;  Ober  v.  Howard,  11  Mo. 
425;  Hildebrand  v.  Willig,  64  N.  J. 
Eq.  249,  53  A  1035;  Nichols  v.  Smith, 
164  App.  Div.  304,  150  NYS  410; 
Pride  v.  Andrejg,  51  O.  St.  405,  38  NE 
84;  White  v.  Brocaw,  14  O.  St.  339; 
Battle  V.  Street,  85  Tenn.  282,  2  SW 
384;  Peaslee  v.  Barney,  1  D.  Chip.  (Vt.) 
331,  6  AmDec  743;  Wilson  v.  Tra- 
wick,  10  Tex.  428. 

106-f59  Allen  ■«.  Kane,  79  Wash. 
248,  140  P  534;  Wildasin  «.  Long,  74 
W.  Va.  583,  82  SB  205. 
106-62  Beasley  v.  Smith,  144  Ga. 
377,  87  SE  293;  Continental  P.  C.  Co. 
>:  Koch,  211  111.  App.  93;  Pence  v. 
Ehonemus,  58  Ind.  App.  268,  108  NE 
129;  New  Orleans  C.  M.  Assn.  v.  Cat- 
tana  (La.),  82  S  289;  Peterson  v.  Badg- 
er State  Land  Co.,  86  Wash.  530,  150 
P  1187. 

107-63     Smith  v.  Thompson   (Ala.), 
79  S  195. 

107-64  Smith  v.  Thompson  (Ala.), 
79  S  195;  Downing  v.  Brooks,  194 
Mich.  490,  160  NW  543;  S.  v.  Karren 
(Tex.  Civ.),  191  SW  600;  Henry  v. 
Tost,  88  Wash.  93,  152  P  714. 
108-65  Klinger  v.  Hyman,  223  Fed. 
257,  138  CCA  499;  Jenkins  v.  Lock- 
ard's  Admr.,  66  Ala.  377;  Thuringer  «. 
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Trafton,  58  Colo.  250,  144  P  866;  Ep- 
pich'  V.  Blanchard,  58  Colo.  139,  143  P 
1035;  Lougheed  v.  Armstrong,  84  N. 
J.  Eq.  49,  92  A  93;  Grjmt  County  Bank 
V.  Hayes,  76  Or,  407,  149  P  473;  Kin- 
niaon  v.  Scott  (W.  Va.),  95  SE  952; 
Smith  V.  Bush,  79  W.  Va.  228,  92  SB 
247. 

108-66  Miller  v.  Allen  (Mo.),  192 
SW  967;  International  Harv.  Co.  v. 
Hecker^  36  N.  D.  95,  161  NW  1007; 
First  State  Bank  v.  Walker  (Tex. 
Civ.),  187  SW  724. 

109-67  Brent  v.  Simpson,  238  Fed. 
285,  151  CCA  301;  Beasley  v.  Smith, 
144  Ga.  377,  87  SE  293;  Pence  v.  Eho- 
nemus,  58  Ind.  App.  268,  108  NE  129; 
Brundage  v.  Cheneworth,  101  la.  256, 
70  NW  211,  63  AmSt  382,  quot.  and 
app.  in  Farmers'  &  Merchants'  Bank 
V.  Daiker,  166  la..  728,  148  NW  1020; 
Hall  /v.  Sands,  52  Me.  365;  Webster  v. 
Hardy,  181  Mo.  App.  9,  163  SW  541; 
Weinstock  v.  Hallenbeck,  163  App. 
Div.  858,  966,  146  NTS  1047;  Henry  v. 
Yost,  88  Wash.  93,  152  P  714. 
110-68  German- American  Nat.  Bank 
r.  Martin,  277  111.  629,  115  NE  721. 
111-69  Continental  P.  C.  Co.  v. 
Koch,  211  111.  App.  93. 
112-73  §2458  Code  is  broad  enough 
to  include  subsequent  creditors.  Quinn- 
Marshall  Co.  v.  Whittaker,  116  Va. 
965,  83  SE  398. 

113-80  fa]  Prior  lien  creditor  need 
not  be  made  party.  McCoy  v.  Case  T. 
M.  Co.,  112  Miss.  7,  72  S  784. 
114-81  Hernton  v.  Short,  121  Ark. 
383,  181  SW  142;  Mitchell, ».  Lyons, 
163  Wis.  399,  158  NW  70. 
114-83  Galloway  v.  Shaddix,  197 
Ala.  273,  72  S  617.  See  note  in  135 
AmSt   330. 

115-84  Davis  v.  Stovall  &  Bro.,  185 
Ala.  173,  64  S  586.  And  see  note  in 
135  AmSt  330. 

116-88  Eennells  i;.  Potter,  198  Mich. 
49,  164  NW  475. 

117-96  See  Begal  Kealty  &  Inv.  Co. 
V.  Gallagher  (Mo.),  188  SW  151. 
118-98  [a]  The  nominal  price  paid 
for  the  judgment  does  not  affect  the 
right  of  the  purchaser.  Hernton  v. 
Short,  121  Ark.  383,  181  SW  142. 
118-99  Allen  v.  Kane,  79  Wash.  248, 
140  P   534. 

119-1  Allen  v.  Kane,  79  Wash.  248, 
140  P  534. 

120-5  Lynch  v.  Jones,  179  App.  Div. 
613,  166  NYS  1047. 


121-9  Gliatto  v.  Dobritz,-  182  111. 
App.  437;  Owosso  C.  &  S.  Co.  v.  Mc- 
intosh (Tex.),  179  SW  257. 
121-10  KickettB  v.  Bolton,  173  Ky. 
739,  191  SW  471;  Scott  v.  Scott,  172 
Ky.  658,  190  SW  143;  Cohen  v.  Levy, 
221  Mass.  336,  108  NE  1074;  Gately 
V.  Kappler,  209  Mass.  426,  95  NE  859; 
Pierce  v.  O'Brien,  189  Mass.  58,  75 
NE  61;  Mansfield  v.  Dyer,  131  Mass. 
200;  Morse  v.  Aldrieh,  130  Mass.  578; 
Bristol  County  Sav.  'Bank  v.  Keavy, 
128  Mass.  298;,  Carroll  v.  Hay  ward, 
124  Mass.  120;  Snow  v.  Paine,  114 
Mass.  620;  Wadsworth  v.  Williams, 
100  Mass.  126;  Port  Huron  Mach.  Co, 
V.  Larson,  95  Neb.  60,  144  NW  1054; 
Bk.  of  South  Dayton  v.  Kellogg,  161 
NYS  542;  §7401,  L.  O.  L.;  Grant 
County  Bk.  v.  Hayes,  76  Or.  407,  149 
P  473. 

122-11  Littiek  v.  Means  (Mo.),  195 
SW  729;  Healy  v.  Tillberry,  192  Mo. 
App. '509,  183  SW  666;  Curtis  &  Co. 
V.  Olds,  250  Pa.  320,  95  A  526;  Fidel- 
ity S.  &  L.  Assn.  V.  Beese  (S.  D.), 
171  NW  812. 

124-15  See  Curtis  &  Co.  v.  Olds,  250 
Pa.  320,  95  A  526. 

126-22  Fidelity  S.  &  L.  Assn.  v. 
Beese  (S.  D.),  171  NW  812. 
[a]  "Against  anon-resident  the  cred.- 
itor  must  first  prosecute  his  suit  so 
far,  at  least,  as  to  obtain  some  specific 
lien,  as  by  attachment,  on  the  proper- 
ty." Boberts  v.  Buckingham,  172  Cal. 
458,  156  P  1018. 

126-25  Murray  v.  Min.  Co.,  239  Fed. 
818,  152  CCA  604;  Galloway  v.  Shad- 
dix, 197  Ala.  273,  72  S  617;  Boberts 
V.  Buckingham,  172  Cal.  458,  156  P 
1018;  Kinnison  v.  Scott  (W.  Va.),  95 
SE  952. 

127-27  New  Orleans  C.  M.  Assn.  v. 
Cattana  (La.),  82  S  289;  Com.  State 
Bank  v.  Ankrum,  191  Mo.  App.  251, 
177  SW  778. 

127-28  Knox  v.  Farguson,  97  Kan. 
487,  155  P  929;  Young  v.  Buck,  97 
Kan.  39,  154  P  213;  Downing  v.  Brooks, 
194  Mich.  490,  160  NW  ,  543;  Com. 
State  Bank  v.  Ankrum,  191  Mo.  App 
251,  177  SW  778;  Koopman  v.  Man- 
solf,  51  Mont.  48,  149  P  491;  Clough 
17.  Glines,  77  N.  H.  408,  92  A  803;  LeRV 
engood  v.  McGee,  50  Or.  233,  91  P  453; 
Allen  V.  Kane,  79  Wash.  248,  140  P 
534. 

132-46  Com.  State  Bank  v.  Ank- 
rum, 191  Mo.  App.  251,  177  SW  778. 


8M 


FRAUDULENT  CONVEYANCES 


Vol.  10 


133-48  Eioux  v.  Cronin,  222  Mass. 
131,  109  NE   898. 

133-51  Williamson  v.  Morris,  166 
Ky.  231,  179  SW  45. 

134-52      Bank    of    Commerce    &    Tr. 
V.   McArthur     (CCA),     256     Fed.     8i; 
Newcomb   v.  Montague,  194   Mich.   74, 
160  NW  405;  Shenk  v.  Oliva,  158  NYS 
437;   ShuW   v.    Halvor,   38    S.   D.   617, 
162  NW  389;  Allen  v.  Kane,  79  Wash. 
248,  140  P  534.     See  Eioux  v.  Cronin, 
222  Mass.  131,  109  NE  898. 
136-53     Bank  of  Commerce  &  Tr.  v. 
McArthur  (CCA),  256  Fed.  84. 
137-59    Young  v.  Buck,  97  Kan.  195, 
154  P  1010;   Williamson  v.  Morris,  166 
Ky.  231,  179  SW  45. 
138-60     Gazett  v.  M.  Co.,   164  Wis. 
406,  160  NW  170. 

139-67  Maupin  v.  Gains,  125  Ark. 
181,  188  SW  552. 

140-73  [a]  While  heirs  and  not 
creditors  of  the  heirs  have  the  right 
to  have  decreed  void  an  executor's  sale 
to  himself,  yet  where  executor  and 
legatees  enter  into  a  collusive  agree- 
ment to  defeat  the  right  of  creditors, 
the  latter  may  attack  it  and  show  it 
fraudulent.  Webb  v.  Deadwyler,  142 
Ga.  422,  83  SE  99. 

140-74  See  New  Orleans  C.  M.  Assn. 
V.  Cattana  (La.),  82  S  28S. 
141-75  Eioux  V.  Cronin,  222  Mass. 
131,  109  NE  898^  Citizen's  State  Bank 
V.  McShan  (Tex.  Cr.),  172  SW  565. 
141-76  Cullen  v.  Walsh,  97  Misc. 
177,  161  IJYS  123. 

142-79  Barcus  v.  Imp.  Co.  (Tex. 
Civ.),  184  SW  640. 

142-81  Moore  v.  Altom,  196  Ala. 
158,  71  S'681. 

143-82  But  see  Bank  of  Commerce 
&  Tr.  V.  McArthur  (CCA),  256  Fed.  84. 
144-85  American  Surety  Co.  v.  Con- 
way, 222  Fed.  140. 

144-88  Moore  v.  Altom,  196  Ala. 
158,  71  S  681. 

144-90  Hatch  v.  Development  Co., 
172  App.  Div.  675,  158  NYS  385. 
[a]  Joint  debtors. — The  co-debtor  of 
one  of  two  joint  debtors  who  has  made 
a  fraudulent  conveyance  is  not  a  nec- 
essary party.  Graham  Grocery  Co.  v. 
Chase,  75  W.  Va.  775,  84  SE  785. 
145-93  American  Surety  Co.  v.  Con- 
way, 222  Fed.  140;  Swanson  A.  Co. 
V.  Stone  (la.),  174  NW  247;  O'Bryan 
V.  O'Bryan,  183  Ky.  766,  211  SW  753; 
Eggleston  v.  Sheldon,  83  Wash.  422, 
148  P  575. 


146-96  Morgan  v.  Ice,  80  W.  Va. 
273,  92  SE  340. 

147-4     Home   Powder .  Co.  v.  Lively, 

182  Mo.  App.  130,  168  SW  351,  trus- 
tee named  in  the  deed  of  trusty  is 
proper  party  defendant. 

148-10  Closser  v.  Strawn,  227  Fed. 
139;  Smith  v.  McClure,  267  Pa.  168, 
101  A  347;  Kinnison  v.  Scott  (W.  Va.); 
95  SB  952. 

[a]  The  state  court  may  retain  juris- 
diction, though  petition  in  bankruptcy 
has  been  filed,  where  there  has  been  no 
adjudication  of  bankruptcy.  Morgan 
Bros.  V.  Coal  &  Iron  Co.,  134  Tenn.  228, 

183  SW  1019. 

149-12  Title  Ins.  &  Tr.  Co.  v.  Dev. 
Co.,  171  Cal.  173,  152  P  542. 
150-15  McDonald  v.  Asay,  139  111. 
123,  27  NE  929;  Long  v.  Invest.  Co., 
135  la.  398,  112  NW  550;  Treadway 
V.  Turner,  10  KyLEep  949,  10  SW  816; 
Chapin  v.  Dodds,  104  Mich.  232,  62 
NW  351;  Hunt  v.  Dean,  91  Minn.  96, 
97  NW  574;  Lindell  Eeal  Est.  Co.  v. 
Lindell,  133  Mo.  386,  33  SW  466;  Iron 
Nat.  Bank  v.  Dolge,  46  App.  Div.  327, 
61  NYS  680;  Augusta  Sav.  Bank  v. 
Stelling,  31  S.  C.  360,  9  SE  1028;  Car- 
keek  v.  Boston  Nat.  Bank,  16  Wash. 
399,   47    P    884. 

150-16     Hunt  V.  Dean,  91  Minn.  96, 
97  NW  574;   Lindell  Eeal  Est.  Co.  v. 
Lindell,  133  Mo.  386,  33  SW  466. 
150-17      Stone    v.    Davenport    Bros. 
(Ala.),  76  S  312;   Taylor  v.  Cloud,  40 
Ga.  288;  Smith  v.  Bryan,  34  Ga.'  53. 
152-23     See  Sizemore  v.  Lambert,  78 
W.  Va.  243,  88  SE  839. 
152-26     Eppich     v.     Blanchard,^     58 
Colo.  139,  143  P  1035;  Shenk  v.  Oliva, 
158  NYS  437. 

152-27     Eoberts  v.  Buckingham,  172 
Cal.  458,  156  P  1018. 
153-28      See    Crandall    v.     Lee,      89 
Wash.  115,  154  P  190. 
153-29     Contra,   Crandall  v.  Lee,   89 
Wash.  115,  154  P  190. 
155-37     [a]    Plaiutiif's  status  must 
be  alleged. — A  petition  which  fails  to 
state   that   plaintiff   is    either   a   judg- 
ment creditor  or  an  attachment  cred- 
itor fails  to  state  an  essential  requisite 
to  a  cause  of  action.  Commercial  State 
Bank  V.   Ankrum,   191   Mo.   App.   251, 
177  SW  778. 

155-38  Bekhart  «.  Mfg.  Co.,  236 
m.  134,  86  NE  199;  United  N.  Church 
V.  Csaszar,  141  Minn.  459,  170  NW 
694;    Irving    Nat.   Bank   i;.    Gray,    174 
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App.  Div.  29,  160  NTS  341;  Crandall 
V.  Lee,  89  Wash.  115,  154  P  190;  Eggle- 
ston  V.  Sheldon,  85  Wash.  422,  148  P 
575. 

156-39     Irving  Nat.  Bank  v.  Gray, 
174  App.  Div.  29,  160  NYS  341. 
157-43     Mathews  v.   Merc.   Co.,   195 
^la.  501,  70   S  143;   Conlon  v.  Hosier, 
161   NYS   819. 

157-44  Davis  v.  Gates,  235  Fed. 
192;  Mathews  v.  Mere.  Co.,  195  Ala. 
501,  70  S  143;  Osborn  v.  Kraut  Co., 
193  Mich  664,  160  NW  442. 
[a]  Where  there  is  a  consideration 
for,  the  conveyance  fraudulent  intent 
must  be  alleged  and  shown.  Worten 
dyke  v.  Eayot,  87  N.  J.  Eq.  159,  99  A 
917. 

158-45  Leavengood  v.  McGee,  50 
Or.  233,  91  P  453. 

158-47  Irving  Nat.  Bank  v.  Gray, 
174  App.  Div.  29,  160  NYS  341. 
159-48  Boutwell  v.  Merc.  Co.  (Ala.), 
83  S  481;  Mathews  v.  Merc.  Co.,  195 
Ala.  501,  70  S  143;  McCoy  v.  Case  T. 
M.  Co.,  112  Miss.  7,  72  S  784;  Leaven- 
good V.  McGee,  50  Or.  233,  91  P  453; 
Morgan  Bros.  v.  Iron  Co.,  134  Tenn. 
228,  183  SW  1019. 

160-49     Dothan  Nat.  Bank  v.  Hard- 
ware Co.  (Ala.),  76  S  317. 
160-51      Christopher  -  Simpson      Iron 
Wks.  V.   Bajohr    (Mo.  App.),   190   SW 
615. 

160-52  Hatch  v.  Development  Co., 
172  App.  Div.  675,  158  NYS  385;  Sul- 
livan V.  Porter,  i94'  Wash.  187,  161 
P  1186. 

161-53  Crandall  v.  Lee,  89  Wash. 
115,  154  P  190. 

163-60  Spurgeon  v.  dinger  (Ind. 
App.),  115  NE  680;  Mauch  Chunk 
Bank  ».  Shrader,  74  W.  Va.  310,  81  S 
E  1121. 

165-62  Young  v.  Buck,  97  Kan.  39, 
154  P  213. 

166-64    United    Norwegian    Church 
V.    Csaszar,    141    Minn.    459,    170    NW 
694;    Parry   v.   Parry;   155   NTS   1072. 
1661-65    Eppich  v.  Blanchard,  58  Colo. 
139,   143   P   1035;   Crandall  v.  Lee,  89 
Wash.  115,  154  P  190. 
167-66     Pence  v.  Bhonemus,  58  Ind. 
App.  268,  108  NE  129. 
168-68    Burns'  Ann.  St.  (Ind.),  1914, 
§4018;    Pence    1).    Bhonemus,    58    Ind. 
App.  268,  108  NE  129. 
169-73     See  Regal  Eealty  &  Inv.  Co. 
V.  Gallagher  (Mo.),  188  SW  151. 


171-77  Eicketts  v.  Bolton,  173  Ky. 
739,  190  SW  471. 

171-82  SchoUe  v.  Finnell,  173  Cal. 
372,  159  P  1179. 

171-84  Kenyon  v.  Behrens  (Colo.), 
180  P  681. 

171-85  [a]  ,  Names  of  the  several 
simple  contract  creditors  represented 
by  trustee  need  not  be  averred  in  the 
bill.  Barrett  v.  Kaigler  (Ala.),  76  S 
320. 

172-88  Barrett  v.  Kaigler  (Ala.),  76 
S   320. 

176-13  Adams  v.  Davidson,  192  Ala. 
200,  68  S  267. 

177-19  Wilson  v.  Ward  (Ga.),  100 
SE  205. 

180-27  Mead  v.  Blurton  (Mo.  App.), 
189  SW  637.  ' 

180-2S     Atkinson  v.  Akin,  197  Mich. 
289,    163   NW   1024. 
180-30    But  see  Mayfield  Co.  v.  Har- 
lan  (Tex.  Civ.),  184  SW  313. 
180-31    Colgrove  v.  Bank  (Tex.  Civ.), 
192  SW  580. 

181-35  Pace's  Trustee  v.  Pace,  162 
Ky.  457,  172  SW  925. 
184-47  Ream  v.  Ream  (la.),  158 
NW  468;  Young  v.  Buck,  97  Kan.  39, 
154  P  213.  See  Regal  Realty  &  Inv. 
Co.  V.  Gallagher  (Mo.),  188  SW  151. 
185-48  Lee  Hdw.  Co.  v.  Johnson,  132 
Ark.  462,  201  SW  289. 
185-51  [a]  Statutes  limiting  period 
in  which  actions  may  be  brought. 
Young  V.  Buck,  97  Kan.  195,  154  P 
1010;  Husband  v.  Linehan,  168  Ky. 
304,  181  SW  1089;  Nimmo  v.  Blick, 
128  Md.  326,  97  A  736;  Dixon  v.  Dixon, 
128  Md.  1,  96  A  1027. 
186-52  Young  v.  Buck,  97  Kan.  195, 
154   P   1010. 

187-55  [a]  Eifect  of  grantee  plead- 
ing the  statute  of  limitations. — "When 
the  statute  of  limitations  is  invoked 
by  the  grantee  in  a  conveyance  at- 
tacked as  fraudulent,  the  plea  oper- 
ates to  deny  that  any  prejudice  re- 
sulted to  the  pursuing  creditor  by  rea- 
son of  the  execution  of  the  convey- 
ance, and  thereby  challenges  his  right 
to  attack  it."  Pace's  Trustees.  Pace 
162  Ky.  457,  172  SW  925. 
188-59  Brent  v.  Simpson,  238  Fed. 
285,  151  CCA  301. 

[a]  Payment  of  the  grantor's  debts 
to  the  full  value  of  the  property  purges 
the  fraud.  Brooks  v.  Goldberg,  86  N. 
J.  Eq.  462,  99  A  838. 
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189-67  Germania  Bank  v.  Hartfeld- 
er.  145  Ga.  560,  89  SE  489;  Kinniaon 
V.  Scott  {W.  Va.),  95  SE  952. 
191-69  Klinger  v.  Hyman,  223  Fed. 
257,  138  CCA  499  (New  York  stat- 
ute); London  v.  Brass  Wks.  (Ala.),  72 
S  359;  Schwabacher  Bros.  Co.  v.  Pal- 
mer, 4  Alaska  75;  Bppieh  v.  Blaneh- 
ard,  58  Colo.  139,  143  P  1035;  Idaho 
Hdw.  &  P.  Co.  V.  Saunders,  26  Ida.  424, 
143  P  .1183;  Capital  Lumb.  Go.  v. 
Saunders,  26  Ida.  408,  143  P  1178; 
Eolfe  V.  Clarke,  224  Mass.  407,  113 
NB  182;  MeEae  v.  Sleeper,  188  Mich. 
168,  153  NW  1082;  Mead  v.  Blurton 
(Mo.  App.),  189  SW  637;  Maryville 
Merc.  Co.  v.  Hedgecock  (Mo.  App.), 
186  SW  55;  Grant  County  Bank  V. 
Hayes,  76  Or.  407,  149  P  473;  Citizen's 
State  Bank  v.  McShan  (Tex.  Civ.), 
172  SW  565;  Panell  v.  Nat.  Bank  (Tex. 
Civ.),  163  SW  340;  Bipon  Hdw.  Co. 
V.  Haas,  157  Wis.  466,  145  NW  1096; 
Germania  Nat.  Bank  v.  Lachenmaier, 
156  Wis.  573,  146  NW  779. 
192-70  [a]  Question  of  law. — Where 
fraudulent  intent  is  apparent  upon 
the  face  of  the  instrument  or  ad- 
■"mitted,  or  some  interest  inconsistent 
with  the  conveyance  is  reserved  then 
it  is  a  question  for  the  court  alone. 
Panell  v.  Bank  (Tex.  Civ.),  163  SW 
340. 

193-73  [a]  Bona  fide  purchaser. 
Whether  a  grantee  was  a  purchaser  for 
value  and  in  good  faith  is  a  question  of 
fact.  Peterson  v.  Tull,  85  Wash.  546, 
148  P  598. 

192-73  Citizen's  Nat.  Bank  v.Slaton 
(Tex.  Civ.),  189  SW  742.  See  Knox 
»;.  Blankenburg,  28  Cal.  App.  298,  ISfi 
P  59. 

193-74     Klie   v.    Wellman,    189    Mo. 
App.  eOl.  175  SW  267;     Nathenson  v. 
Crossland,  54  Pa.  Super.   610. 
193.75     Oliver   v.   Morford,   56   Okl. 
83.  155  P  865. 

197-5  Scott  V.  McCraw,  119  Ark. 
492,  .179  SW  329;  Sakelos  v.  Hutchin- 
son Bros.,  129  Md.  300,  99  A  357. 
198-6  Callegari  v.  Sartori,  174  App. 
Div.  102,  160  NYS  931;  Dawley  v. 
Brown,  46  Hun  676,  11  NYSt  260 
{title  remains  in  grantee  subject  to 
judgment  liens);  Louder  v.  Hunter, 
39  S.  D.  206,  163  NW  686;  Texas  Eice 
LanJ  Go.  v.-  Langham  (Tex.  Civ.),  193 
SW473;  Hugheai;.  Hughes  (Tex.  Civ.), 
191  SW  742. 


[a]  The  effect  is  simply  to  clear  the 
■way  for  the  judgment  creditors  to  pro- 
ceed and  sell  the  land  in  satisfaction 
of  his  judgment.  Dawley  v.  Brown,  46 
Hun  676,  11  NYSt  260. 
199-10  Scott  V.  McCraw,  119  Ark. 
492,  179  SW  329. 

[a]  Where  several  tracts  of  land  be- 
longing to  different  parties  are  solfl 
under  a  judgment  setting  aside  a- 
fraudulent  conveyance  the  tracts 
should  be  sold  separately.  Eicketts 
V.  Bolton,  173  Ky.  739,  191  SW  471. 
200-12  Scott  V.  McCraw,  119  Ark. 
492,  179  SW  329;  Rioux  v.  Cronin, 
222  Mass.  131,  109  NE  898. 

201-15  Ellis  V.  Seed,  238  Fed.  341, 
151  CCA  357. 

[a]  A  sale  of  part  of  land  by  grantee 
of  a  fraudulent  conTeyance,  to  a  bona 
fide  purchaser  is  not  affected  by  a 
judgment  creditor's  proceeding  to  set 
aside  conveyance.  Miller  v.  Allen 
(Mo.),  192  SW  967. 
206-27  Moore  v.  Altom,  196  Ala. 
158,  71  S  681. 

206-29  Hanson  v.  Maxey,  114  Me.' 
115,  95  A  515. 

207-35  Owosso  0.  &  S.  Co.  v.  Mc- 
intosh (Tex.),  179  SW  257;  Fisher  v. 
Poling,  78  W.  Va.  289,  88  SE  851. 
209-42  [a]  An  unreasonably  short 
time  should  not  be  fixed  in  which  to 
pay  the  judgment,  under  penalty  of 
sale  of  the  property.  Scott  v.  McCraw, 
119  Ark.  492,  179  SW  329. 
211-53  [a]  In  some  states  the  case 
is  triable  de  novo,  on  appeal.  Wahl  v. 
Taylor,  176  la.  353,  157  NW  867;  Mer- 
chant's Nat.  Bank  v.  Collard,  33  N.  D. 
556,  157  NW  488. 
213-64  Hunmiston,  Keeling  £  Co.  v. 
Yore,  181  Mich,  629,  148  NW  266; 
CofEey  v.  McGahey,  181  Mich.  225,  148 
NW  356;  Scheve  v.  Vanderkolk,  97 
Neb.  204,  149  NW  401;  N.  Y.  Laws, 
1914,  ch.  507;  Klein  v.  Maravelas,  89 
Misc.  466,  152  NYS  584;  Apex  Leas- 
ing Co.  V.  Litke,  93  Misc.  353,  158 
NYS  21;  Glantz  v.  Gardiner,  40  E.  I. 
297,  100  A  913. 

[a]  To  charge  the  purchaser  as  re- 
ceiveir,  the  proceeding  should  be 
brought  in  equity.  Taylor  v.  Stern, 
159  NYS  787. 

213-65  Tackaberry  Co.  v.  Bank,  39 
S.  D.  185,  163  NW  709;  Owosso  C.  &  S 
Co.  V.  Mcintosh  (Tex.),  179  SW  257; 
Marlow  v.  Einger,  79  W.  Va.  568,  91 
BE    386,    LEA1917D,    619;    Gazett    1i. 
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lola  Co-op.  M.  Co.,  164  Wis.  4ft6,  160 
NW  170. 

[a]  Bulk  Sales  Act  does  not  preclude 
the  foreclosure  of  a  chattel  mortgage 
given  in  good  faith  and  for  valuable 
consideration.  Symons  Bros.  &  Co.  v. 
Brink,  194  Mich.  389,  160  NW  638. 
213-66  Gazett  v.  Tola  Co-op.  M.  Co., 
164  Wis.  406,  160  NW  170. 

214-67  Stuart  v.  Elk  Horn  B.  &  T. 
Co.,  123  Ark.  285,  185  SW  263;  Dwig- 
gins  Wire  Fence  Co.  v.  Patterson,  166 
Ky.  278,  179  SW  224;  Niklaus  v.  Les- 
senhop,  99  Neb.  803,  157  NW  1019; 
Apex  Leasing  Co.  v.  Litke,  93  Misc. 
353,  158  NTS  21;  In  re  Pastene  & 
Co.,  156  NYS  524;  Steele  v.  Miller,  92 
Ohio  St.  115,  110  NE  648.  But  see 
Klein  v.  Maravelas,  94  Misc.  458,  159 
NYS  554. 

214-68  [a]  Being  In  derogation  of 
common  law  the  act  must  be  strictly 
construed.  Avery  &  Sons  v.  Carter,  18 
Ga.  App.  527,  89  SE  1051;  Apex  Leas- 
ing Co.  V.  Litke,  173  App.  Div.  323, 
159  NYS  707. 

214-70  [a]  Pool  tables,  cues  and 
balls  kept  for  use  are  not  "merchan- 
dise in  bulk."  Ferrat  v.  Adamson,  53 
Mont.  172,  163  P  112. 

[b]  A  sale  of  half  interest  in  bis 
business  and  stock  by  a  grocer  and 
the  formation  of  a  partnership  is  a 
sale  in  bulk.  Marlow  v.  Binger,  79 
W.  Va.  568,  91  SE  386,  LEA1917D,  619. 

[c]  Transfer  of  partnership  assets  to 
a  corporation  formed  by  members  of 
firm  is  fraudulent  and  void.  Sakelas 
V.  Hutchinson  Bros.,  129  Md.  300,  99 
A  357. 

215-/71  Scheve  v.  Vanderkolk,  97 
Neb.  204,  149  NW  401;  Caro  v.  Braeh- 
field,  163  NYS  511. 

216-73  MuUer  v.  Hubsohman,  84  N. 
J.  Eq.  30,  96  A  189;  Mach  v.  Braum, 
98  Misc.  607,  163  NYS  145;  Barcus 
V.  Imp.  Co.  (Tex.  Civ.),  184  SW  640. 
[a]  It  is  the  general  rule  that  a  cred- 
itor must  reduce  his  claim  to  judg- 
ment before  he  is  entitled  to  have  such 
property  impounded  as  security  for  the 
claim.  But  this  rule  has  its  exceptions. 
Coffey  V.  McGahey,  181  Mich.  225,  148 
NW  356;  Scheve  v.  Vanderkolk,  97 
Neb.  204,  149  NW  401. 
fb]  Under  some  statutes  "creditors" 
means  all  creditors  whether  judgment 
creditors  or  not.  Apex  Leasing  Co.  v. 
Litke,  173  App.  Div.  323,  159  NYS  707- 
In  re  Pastene  &  Co.^,  156  NYS  524. 


[c]  Exception  when  claims  need  not 
be  reduced  to  judgment. — Where  goods 
are  sold  in  bulk  without  complying 
with  the  Bulk  Sales  Law  and  the  ven- 
dor immediately  thereafter  dies  in- 
testate and  insolvent,  the  creditors  of 
the  decedent  need  not,  in  such  case, 
reduce  their  claims  to  judgment  and 
have  executions  returned  nulla  bona 
nor  file  them  in  the  probate  court  for 
allowance,  before  they  can  proceed  to 
impound  the  stock, of  goods  and  sub- 
ject it  to  the  payment  of  their  claims. 
Coffey  V.  McGahey,  181  Mich.  225, 
148  NW  356;  Scheve  v.  Vanderkolk, 
97  Neb.  204,  149  NW  401. 

[d]  Waiver  by  failing  to  demur. — The 
objection  that  the  claim  has  not  been 
reduced  to  judgment  comes  too  late  if 
made  for  the  first  time  at  the  hearing 
of  the  cause.  Coffey  v.  McGahey,  181 
Mich.  225,  148  NW  356. 

216-74  Morris-Morton  Drug  Co.  v. 
Drug  Co.,  127  Ark.  296,  192  SW  224; 
Barcus  v.  Imp.  Co.  (Tex.  Civ.),  184 
SW  640. 

[a]  The  purchaser  (1)  is  made  the 
receiver  under  some  statutes.  Coffey 
V.  McGahey,  181  Mich.  225,  148  NW. 
356;  Humiston,  Keeling  &  Co.  v.  Yore, 
181  Mich.  629,  148  NW  266;  In  re 
Perman,  172  App.  Div.  14,  157  NYS 
971.  (2)  Or  he  may  have  a  receiver 
appointed  to  impound  the  stock  of 
goods.  Scheve  v.  Vanderkolk,  97  Neb. 
204,  149  NW  401;  In  re  Pastene  & 
Co.,  156  NYS  524. 

[b]  "The  weight  of  authority  la 
that  the  purchaser  holds  the  property 
as  trustee  for  the  seller's  creditors." 
Owosso  C.  &  S.  Co.  V.  Mcintosh  (Tex.), 
179  SW  257.  See  also  Niklaus  v.  Les- 
senhop,  99  Neb.  803,  157  NW  1019; 
Barcus  v.  Imp.  Co.  (Tex.  Civ.),  184 
SW  640. 

216-75  Rice  v.  West,  80  Or.  640,  157 
P  1105;  Knittle  v.  Ellenbuseh,  38  S. 
D.  22,  159  NW  893;  Kell  Milling  Co. 
V.  Grocery  Co.  (Tex.  Civ.),  195  SW 
342. 

[a]  Remedy  by  garnishment  Is  not 
exclusive  under  the  statute.  Coffey  ». 
McGahey,  181  Mich.  225,  148  NW 
356. 

216-76  Cowen  v.  Gruber,  176  App. 
Div.  905,  162  NYS  1053. 

216-77  Douglass  Candy  Co.  v. 
Shenk,  195  Mo.  App.  592,  194  SW 
764;  Ward  v.  Stutzman,  195  Mo,  App. 
37fi,  191  SW  1090, 
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[a]    Delay  may  waive  right  of  a  cred- 
itor to  claim  benefit  of  statute.    Eice 
V.  West,  80  Or.  640,  157  P  1105. 
216-78      Coffey    v.      MeGahey,      181 
Mich,  225,  148  NW  356. 
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219-2  Louisville  &  N.  E.  Co.  v.  Dick- 
son,  15  Ala.  App.  423,  73  S  750;  Atlan- 
ta &  W.  P.  E.  Co.  V.  Marble  Co.,  145 
Ga.  708,  89  SE  817;  Peycke  Bros.  Com, 
Co.  V.  Co-op.  Co.,  195  Mo.  App.  417, 
191  8W  1088;  Lamy  Mfg.  Co.  v.  Ey. 
Co.  (Mo.  App.),  182  SW  131;  Erie  E. 
Co.  V.  Steinberg,  94  Ohio  189,  113  NE 
814  AnnCasl917E,  661,  LEA1917B,  787; 
Sevier  v.  Mitchell,  72  Or.  483,  142  P 
780. 

[a]  An  action  for  negligently  issuing 
a  hill  of  lading  misdescribing  the  prop- 
erty is  based  on  tort  and  not  contract. 
National  Bank  v.  E.  Co.,  107  S.  C.  28, 
91  SB   972. 

220-7    Louisville  &  N.  E.  Co.  v.  Dick- 
son, 15  Ala.  App,  423,  73  S  750;  Peycke 
Bros.  Commission  Co.  v.  Co-op.  Co.,  195 
Mo.  App.  417,  191  SW  1088. 
221-12      See  Gulf  &  T.  S.  E.  Co.  v. 
Blalock    (Te,x.    Civ.),    162    SW    1009|, 
under  facts,  the  only  action  is  one  for 
damages  for  delay  in  delivery. 
221-13     Kissell   v.  E.   Co.,    194   Mo. 
App.  346,  188  SW  1118. 
221-15     Lamy   Mfg.   Co.   v.   Ey.   Co. 
(Mo.  App.),  182  SW  131. 
222-21      Lamy  Mfg.   Co.   v.  Ey.  Co. 
(Mo.  App.),  182  SW  131;   Finkelstein 
V.  Barrett,  178  App.  Div.  233,  164  NYS 
1021. 

223-27  New  York  C.  &  H.  E.  E.  Co. 
V.  Bank,  236  Fed.  562;  Ocean  S.  S.  Co. 
V.  N.  S.  Co.,  145  Ga.  798,  89  SE  838; 
Mills  V.  E.  Co.,  183  111.  App.  53,  where 
it  delivered  live  stock  to  a  wrong 
place  so  that  the  shipper  was  obliged 
to  sell  at  a  loss. 

224-29  Southern  Exp.  Co.  v.  Eeagin, 
228  Fed.  14,  142  CCA  470. 
[a]  Where  carrier  sells  goods  for 
freight  charges  after  shipper  refuses 
to  pay  excessive  charges  demanded, 
conversion  will  lie.  Pecos  &  N.  T.  Ey. 
Co.  V.  Porter  (Tex.  Civ.),  183  SW  98. 
224-31  Manley  Bros.  v.  E.,  90  Vt. 
218,  97  A  674. 

225-36  Illinois  C.  E.  Co.  v.  Bauer, 
114  Miss.  516,  75  S  376;  Chicago,  E. 
I.  &  P.  E.  Co.  c.  Gray  (Okl.),  165  P 
157, 


225-39      Ocean  S.   S.   Co.   v.   Naval 
Stores  Co.,  145  Ga.  798,  89  SE  838. 
225-41     Erie  E.  Co.  v.  Stone,  244  U. 
S.  332,  37  Sup.  St.  633,  61  L.  ed.  1167; 
St.  Louis,  I.  M.  &  S.  E.  Co.  v.  Grain 
Co.,  120  Ark.  268,  179  SW  189;'Bouth- 
ern   Exp.    Co.    v.   Oliver,   20    Ga.   App, 
467,  93   SE   109;    Southern   Ey.   Co.  v. 
Simpson,  20  Ga.  App.  290,  93  SE  47; 
Erisman    v.   E.    Co.,    180    la.    759,   163 
NW  627;  Metz  Co.  v.  E.  Co.,  227  Mass. 
307,    116    NE-475;    Barton    v.   E.    Co. 
(Mo.  App.),  196  SW  379;  O'Briant  v. 
Pry  or  (Mo.  App.),  195  SW  759;  Molet 
V.   E.    Co.    (Mo.   App.),    195   SW   524; 
Shark  v.  E.  Co.,  37  N.  D.  342,  164  NW 
39;    Atchison,   T.   &   S.   F.   Ey.   Co.  v. 
Lynn,  54  Okl.  701,  154  P  657;  Jordan 
V.  E.  Co.  (Tex.  Civ.),  196"  SW  417. 
225-43     Southern  Pae.   Co.  v.   Stew- 
art,  233   Fed.   956,   147    CCA   630;    St. 
Louis,  I.  M.  &   S.  Ey.   Co.  v.  Nunley, 
120  Ark.   268,  179   SW  369;  Lynch  v. 
Exp.  Co.,  18  Ga.  App.  761,  90  SE  655; 
Baltimore   &   O.   E.   Co.   v.  Leach,   173 
Ky.  452,  191  SW  310;  Slider  v.  E.  Co., 
194  Mich.  581,  161  NW  961;  New  Or- 
leans   &   N.    E.    E.    Co.   V.   Wood,   112 
Miss.  614,  73  S  615. 
[a]      Written   notice    waived    by   ac- 
ceptance by  agent  of  oral  notification 
and   action    thereon.     Bernstein   v,  E. 
Co.,  116  Miss.  382,  77  S  146. 
225-44     St., Louis,  L  M.  &  S.  E.  Co, 
V.  Starbird,  243  U.  S.  592,  37  Sup.  Ct, 
462,  61   L.   ed.  917;   Chesapeake   &  O. 
E.   Co.-  V.  McLaughlin,  242   U.  S.  142, 
37  Sup.  Ct.  40,  61  L.  ed.  207;  Moore  v. 
Duncan,  237   Fed.   780,   150   CCA   534; 
EofiE  V.  Scullin,   120   Ark.   452,   179   S. 
W  663;    Cherokee   Saw   Mill  Co.  v.  E. 
Co.,  19  Ga.  App.  475,  91  SE  790;  Lynch 
V.  Exp.   Co.,   18   Ga.   App.   761,   90   SE 
655;  Chicago,  1.  &  L.  E.  Co.  v.  Priddy 
(Ind.  App.),  115  NB  266;     Otto  v.  E. 
Co.,  196  Mich.  746,  163  NW  49;  Dodge 
&  Dent  Mfg.   Co.  v.  E.   Co.,  175  App. 
Div.  823,  162  NYS  549;   Greenberg  v. 
Express  Co.,  163  NYS  102;  Aydlett  v. 
E.  Co.,  172  N.  C.  47,  89  SE'  1000;  Mis- 
souri,   K.    &    T.    E.    Co.    V.    Chowning 
(Okl.),   162   P  1105;   Chicago,  E.  I.  & 
P.    E.    Co.    V.    Parsons    (Okl.),    162    P 
955;  Chicago,  E.  L  &  P.  E.  Co.  v.  Paden 
(Okl.),   162   P    727;    Chicago,   E.   I.   & 
P.    E.    Co.    V.    Brightwell    (Okl.),    162 
P   484;   Haskell   v.  E.  Co.    (Okl.),  162 
P   459;    Chicago,  E.  I.  &   G.  E.   Co.  V. 
Whaley  (Tex.  Civ.),  190  SW  833;  Pan- 
handle  &  S.   F.  E.  Co.  V.  Bell   (Tex. 
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Civ.),  189  SW  1097;  Atchison,  T.  & 
a  F.  E.  Co.  V.  White  (Tex.  Civ.),  188 
aw  714;  Baird  v.  B.  Co.,  49  Utah  58, 
162  P  79. 

226-47  [a]  Misroutiug  interstate 
sbipment. — State  courts  have  jurisdic- 
tion against  carrier  for  misrouting  an 
interstate  shipment.  McCuUough  v. 
E.  Co.,  98  Kan.  710,  160  P  214. 
226-49  Northwestern  Consol.  Mill- 
ing Co.  V.  E.  Co.,  135  Minn.  363,  160 
NW  1028.  See  Western  &  A.  E.  Co.  v. 
White  Provision  Co.,  142  Ga.  246,  82 
SE   644. 

227-50  Adams  Express  Co.  v.  White, 
132  Md.  626,  104  A  110. 
228-54  Adams  Exp.  Co.  v.  White,  132 
Md.  626,  104.A  110. 
228-56  Hardesty  v.  Ey.  Co.  (Mo. 
App.),  179  SW  725;  Watson  v.  E.  Co. 
(Mo.  App.),  178  SW  871;  Kansas  City, 
M.  &  O.  Ey.  Co.  V.  Corn  (Tex.  Civ.), 
186  SW  807. 

229-62    Wall  v.  Ey.  Co.  (Mo.  App.), 
182  SW  1057. 
[a]     One  employed  to  care   for  live 

Itock  in  consideration  of  the  excess 
over  a  certain  weight,  has  not  such 
an  interest  in  the  stock  that  he  is  a 

necessary  party  to  an  action  for  its 

loss.  Sevier  v.  Mitchell,  72  Or.  483, 
142  P  780. 

229-64  See  Hardesty  v.  Ey.  Co. 
(Mo.  App.),  179  SW  725. 

230-66     Gulf,  C.  &  S.  F.  E.  Co.  v. 

Drahn  (Tex.  Civ.),  163  SW  330. 

231-67     Gulf,   C.   &  S.  F.  E.   Co.  v. 

Drahn    (Tex.    Civ.),   163    SW   330. 

231-71     Aultman  v.  E.  Co.,   71   Fla. 

276,  71  S  283;   Central  of  Georgia  E. 

Co.  V.  Cooper,  14  Ga.  App.  738,  82  SE 

310;  Litzenberg  v.  Cole,  166  App.  Div. 

134,    151    NYS    687;    Fine   v.   Barrett, 

81  Misc.  234,  142  NYS  533. 

[a]     Carrier   cannot   assert   that   the 

consignor  is  not  entitled  to  sue. — Cen- 
tral  of   Georgia   E.   Co.   v.   Cooper,   14 

Ga.  App.  738,  82   SB  310. 

232-73      Yazoo   &   M.   V.   E.    Co.   v. 

Solomon,  123  Ark.  66,  184  SW  418, 

232-74      Kansas    City    S.    E.    Co.   v. 

Mabry,    112    Ark.    110,    165    SW    279; 

Ellington  v.  Ey.  Co.,  170  N.  C.  36,  86 

SE   693;    Norfolk   Southern    E.    Co.   v. 

Truck    Growers'    Exch.,    118    Va.    650, 

88   SB   318. 

233-76     Aultman  v.  E.  Co.,  71  Fla. 

276,  71  8  283. 

234-77     Lamy  Mfg.  Co.  v.  Ey    Co. 

(Mo.  App.),  182  SW  131. 


235-79     Alabama    G.    S.    E.    Co.    v. 

Altman  &  Co.,  191  Ala.  429,  67  S  589. 
235-80  Gibson  v.  Packet  Co.,  Ill 
Ark.  521,  164  SW  280;  Ellington  v. 
Ey.  Co.,  170  N.  C.  36,  86  SE  693;  Deav- 
er-Jeter  Co.  v.  E.  Co.,  95  S.  C,  485,  79 
SE  709. 

[a]  Where  a  consignee  has  no  prop- 
erty in  the  goods,  he  cannot  maintain 
the  action.  Gibson  v.  Packet  Co.,  Ill 
Ark.  521,  164  SW  280. 

[b]  Consignee  is  proper  party  plain- 
tiff when  goods  are  shipped  on  open 
bill  of  lading.  Aydlett  v.  E.  Co.,  172 
N.  C.  47,  89  SE  1000. 

236-,Sl  W^iams^ort  Hardwood 
Lumber  Co.  v.  E.  Co.,  71  W,  Va.  741, 
77  SE  333. 

236-82     McNeely    &    Co.   v.   E.   Co. 
(Ind.  App.),  115  NE  954. 
236-83     U.   S.   Express    Co.   V.   Eea, 
121  Ark.  284,  181  SW  888. 
236-84    Bell  v.  E.  Co.,  164  Wis.  277, 
159  NW  914. 

237-85    Adams  Express  Co.  v.  White, 
132  Md.  626,  104  A  110. 
237-89    Price  Brokerage  Co.  v.  Eush- 
feldt,  185   Mo.  App.   32,  171  SW  976, 
assignee  as  interpleader. 
237-90    Nashville,  C.  &  St.  L.  E.  Co. 
V.  Produce  Co.  (Ala.),  74  S  350;     Chi- 
cago, E.  I.  &  P.  E.  Co.  V.  Coal  Co., 
127  Ark.  603,  193  SW  93. 
240-5     St.  Louis,  I.  M.  &  S.  Ey.  Co. 
V.  Commission   Co.,   125  Ark.   577,  188 
SW  1177;  Q.  A.  &  P.  Ey.  Co.  v.  War- 
ren (Tex.  Civ.),  184  SW  232. 
240-6     [a]     Suit  against  the  initial 
carrier  for   loss  beyond   its  line   has 
been   authorized  by   statute.     Bowden 
V.  E.  Co.,  5  Boyee   (Del.)   146,  91  A 
209. 

241-7  Van  Epps  v.  E.  Co.,  105  S.  C. 
406,  89  SE  1035.  See  Western  &  A. 
E.  Co.  V.  Provision  Co.,  142  Ga.  246, 
82  SE  644. 

241-8  Veiteh  v.  E.  Co.,  14  Ala.  App. 
146,  68  S  575. 

241-9    Sellars  Hosiery  Mills  v.  E.  Co., 
174  N.  C.  449,  93  SE  952. 
242-13    Nathan  v.  Lamb,  18  Ga.  App. 
39,  88  SE  794;  Whittington  v.  E.  Co., 
172  N.  C.  501,  90  SE  505. 
fa]    Averments  of  issuance  of  hiU  of 
lading  and  ownership  thereof  by  plain- 
tiff  not    necessary      under      Carmaek 
amendment.  Bowden  v.  E.  Co.,  5  Boyce 
(Del.)   146,  91  A  209. 
242-18    Bowles  v.  E.  Co.  (Mo.  App.), 
187  SW  131. 
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242-21  See  Central  Georgia  B.  Co. 
V.  Cooper,  14  Ga.  App.  738,  82  SE  310. 
244-30  Cleveland  C.  C.  &  St.  L.  B. 
Co.  V.  Blind,  182  Ind.  398,  105  NE  483, 
an  allegation  that  plaintiff  paid  and 
became  indebted  and  obliged  to  pay 
the  charges  for  transportation  shows  a 
consideration. 

245-35     Harrell   V.   B.    Co.,    14    Ga. 
App.   451,   81    SE    384    (allegation   too 
general);  Kansas  City,  M.  &  O.  B.  Co. 
V.  James  (Tex.  Civ.),  190  SW  1136. 
245-36      McCormick   v.  Express   Co., 
81  W.  Va.  87,  93  SE  1048. 
245-37     Beed  Oil  Co.  v.  By.  Co.,  21 
Ga.  App.  321,  94  SE  281;  Harrell  v.  E. 
Co.,  14  Ga.  App.  451,  81   SE  384. 
246-41    Louisville  &  N.  E.  Co.  v.  Mc- 
Han,  144  Ga.  683,  87  SE  889;  Cudahy 
.Packing  Co.  v.  By.  Co.,  193  Mo.  App. 
572,  187  SW  149. 

[a]  Interstate  carriers. — ^Nabors  v.  Ey. 
Co.  (Tex.  Civ.),  210  SW  276. 
246-42  Central  of  Georgia  By.  Co. 
V.  Stamps  &  Co.,  17  Ga.  App.  453,  87 
SB  702;  Cincinnati,  N.  O.  &  T.  P. 
E.  Co.  V.  Veatch,  162  Ky.  136,  172  SW 
89. 

246-44  [a]  la  suit  against  carrier 
other  than  initial  cairier,  negligence 
of  defendant  must  be  alleged.  South- 
ern Ey.  Co.  V.  Morris,  147  Ga.  729,  95 
SE  284. 

247-46  Aultman  v.  B.  Co.,  71  Pla. 
276.  71  S  283;  St.  Louis,  B.  &  M.  By. 
Co.  V.  Marcofieh  (Tex.  Civ.),  185  SW 
51. 

248-51    Louisville  &  N.  E.  Co.  v.  Mc- 
Han,  144  Ga.  683,  87  SE  889. 
248-52    Whittington   v.    B.    Co.,    172 
N.   C.    50i,   90   SE   505;    Poster   v.   B. 
Co.  (Tex.  Civ.),  175  SW  762,  damages 
for  loss  of  profits  due  to  delay, 
[a]    Special  damages  must  be  alleged. 
Poster  V.  B.  Co.   (Tex.  Civ.),  175  SW 
762;  Williamsport  Hdw.  Lumb.  Co.  v. 
E.  Co.,  71  W.  Va.   74],  77   SE  333. 
248-53    Central  of  Georgia  E.  Co.  v. 
Cooper,  14  Ga.  App.   738,   82   SE   310. 
248-55    Lichterman    v.    Barrett,    157 
NYS  882;   International   &   6.   N.  Ey. 
Co.  V.  Landa  (Tex.  Civ.),  183  SW  384. 

[a]  Description  of  the  property  dam- 
aged, as  to  quantity,  quality  and  value, 
should  be  given.  Illinois  Cent.  B.  Co. 
V.  Freeman   (Tex.   Civ.),   182  SW  369. 

[b]  A  charge  by  carrier  for  feeding 
stock  is  proper  element  of  damage  when 
feeding  was  made  necessary  by  a  neg- 


ligent delay  and  must  be  pleaded. 
Tobin  V.  B.  Co.,  192  Mich.  549,  159 
NW  389. 

248-57  [a]  EatlficatJon  by  olHcera 
of  acts  of  agents  of  a  corporation  must 
be  shown  in  order  to  recover  exemplary 
damages.  Southern  Exp.  Co.  v.  Eeagin, 
228  Ped.  14,  142  CCA  470. 
249-62  Atchison,  T.  &  S.  F.  Ey.  Co. 
V.  Lynn  (Okl.),  154  P  657;  Williams- 
port  Hdw.  Lumb.  Co.  v.  B.  Co.,  71  W. 
Va.  741,  77  SE  333. 
249-64  Harrington  v.  By.  Co.,  56 
Okl.  729,  156  P  634. 
250-68  Baker  v.  Bush  (Mo.  App.), 
194  SW  1061;  Hunt  v.  B.  Co.,  95  Neb. 
746,  146  NW  986  (complaint  insufS- 
cient  because  it  failed  to  show  that 
defendant  knew  of  the  sale  at  which 
horses  were  to  be  sold);  Van  Epps 
V.  B.  Co.,  105  S.  C.  406,  89  SE  1035. 
See  111.  Cent.  E.  Co.  v.  Mattingly  (Ind. 
App.),  119  NE  498;  Norfolk  Trucker's 
Exch.  V.  E.  Co., .  116  Va.  466,  82  SE 
92,  declaration  sufi'cient  to  admit  proof 
of  unreasonable  delay. 

[a]  Under  allegation  that  delay  de- 
prived Plaintiff  of  use  of  shipment, 
physical  deterioration  thereof  cannot 
be  shown.  Lichterman  v.  Barrett,  157 
NYS  882. 

[b]  The  aTerment  that  the  carrier 
knew  the  use  to  which  the  property 
was  to  be  put  is  too  general  to  im- 
pose liability  for  special  damages  due 
to  delay.  Central  of  Georgia  Ey.  Co. 
V.  Weaver,  194  Ala.  37,  69  S  521. 
250-71  Mobile  E.  Co.  v.  E,  Co.,  242 
Fed.    531. 

251-75  [a]  Surplusage. — ^In  an  ac- 
tion for  damages  for  breach  of  an  al- 
leged duty  to  furnish  a  car  on  applica- 
tion, if  there  is  no  cause  resulting  from 
breach  under  statute,  if  sufficient  facts 
are  alleged  to  state  a  common  law 
cause  of  action,  the  allegations  as  to 
duty  and  liability  under  code  sections 
will  be  treated  as  surplusage.  Touinans 
V.  By.  Co.,  142  Ga.  781,  83  SE  784. 
251-77  Kissell  v.  E.  Co.,  194  Mo. 
App.  346,  188  SW  1118. 
252-86  Hunt  v.  E.  Co.,  95  Neb.  746, 
146  NW  986. 

[a]  Denial  mmecessary  where  facts 
relieving  the  carrier  from  liability  are 
alleged.  Burke  v.  B.  Co.,  147  NTS 
794. 

fb]  That  damage  was  caused  by  in- 
herent nature  of    cattle    is    provable 
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under  general  denial.  St.  Louis  S.  W. 
By.  Co.  V.  Kerr  (Tex.  Civ.),  184  SW 
1058. 

[c]  In  an  action  to  recover  over- 
cbarges,  an  answer  to  justify  hauling 
freight  over  a  route  with  a  higher  rate 
must  show  that  such  line  was  chosen 
by  the  shipper,  or  that  the  circum- 
stances or  exigencies  were  such  that  a 
proper  regard  for  the  interests  of  the 
shipper  precluded  the  use  of  the  cheap- 
er line.  Solum  v.  By.  Co.,  133  Minn. 
93,  157  NW  996. 

252-88  Nashville,  C.  &  St.  L.  By.  Co 
V.  Johnson,  60  Ind.  App.  416,  106  NE 
1087,  109  NE  912. 

253-89  San  Antonio,  U.  &  G.  E.  Co. 
V.  Storey  (Tex.  Civ.),  172  SW  188. 
253-90  Chicago  &  E.  I.  B.  Co.  v. 
Produce  Co.,  235  Fed.  857,  149  CCA 
169;  Nashville,  C.  &  St.  L.  By.  v.  Cash, 
195  Ala.  307,  7'0  S  269;  Walton  Land 
&  Timber  Co.  v.  B.  Co.,  72  Pla.  66,  72 
8  485;  Bowles  v.  B.  Co.  (Mo.  App.), 
187  SW.  131.  See  Cranor  v.  E.  Co.,  13 
Ga.  App.  86,  78  SE  1014. 
[a]  Tariffs  and  bills  of  lading  are 
sufficiently  pleaded  if  attached  as  ex- 
hibits and  preferred  to  in  answer.  Wege- 
ner V.  By.  Co.,  162  Wis.  322,  156  NW 
201. 

253-91  Gilinsky  v.  E.  Co.,  98  Neb. 
858,  154  NW  730;  Southern  Kansas 
By.  Co.  V.  Hughey  (Tex.  Civ.),  182  SW 
361. 

254-92     See  Castiglione  «.  S.  S.  Co., 
87  Misc.  288,  149  NYS  898. 
254-93     Tobin   v.  B.   Co.,   192   Mich. 
549,  159  NW  389. 

[a]  Such  a  plea  should  account  affirm- 
atively for  the  damage  by  alleging 
the  exculpatory  facts.  Nashville,  C.  & 
St.  L.  E.  Co.  V.  Cash,  195  Ala.  307,  70 
S  269. 

255-98  Lyon  v.  E.  Co.,  165  N.  C.  143, 
81  SE  1. 

[a]  A  claim  to  recover  overcharge  in 
freight  and  a  claim  for  added  expense 
in  feeding  the  animals  shipped  because 
of  negligent  delay,  may  be  joined  under 
the  Code  of  Iowa.  Tullar  &  Tullar  v. 
E.  Co.,  '213  Fed.  280. 
255-1  Hinchliffe  v.  Teaming  Co.,  274 
111.  417,  113  NE  707;  McFall  v.  E. 
Co.,  181  Mo.  App.  142,  168  SW  341. 
[a]  The  granting  of  leave  to  amend 
is  within  the  sound  discretion  of  the 
trial  court.  Shay  c.  E.  Co.,  47  Utah 
252,  153  P  31. 


255-7  International  &  G.  W.  E.  Co. 
t;.  Beed    (Tex.   Civ.),  189   SW  997. 

[a]  Under  a  general  denial,  it  may  be 
proved  that  the  carrier  transported  the 
goods  to  the  destination  with  reason- 
able diligence.  Gulf,  C.  &  S.  F.  B.  Co. 
V.  Brackett-Fielder'M.  &  G.  Co.  (Tex. 
Civ.),  162  SW  1191. 

256-9  Contra,  Wall  v.  E.  Co.,  50 
Mont.  122,  145  P  291,  aflf.  Nelson  v. 
E.  Co.,  28  Mont.  297,  72  P  642. 
256-12  Texas  &  N.  O.  E.  Co.  v. 
Weems  (Tex.  Civ.),  184  SW  1103. 
256-13  [a]  Ownersbip  a  question 
for  jury. — Cohen  v.  Co.,  193  Mo.  App, 
69,  181  SW  1080. 

[b]  Whether  a  Caaymaa  engaged  in 
carrying  goods  for  hire  is  a  common 
carrier  is  a  question  for  the  jury  under 
proper  instructions.  Hinchliffe  v. 
Teaming  Co.,  274  111.  417,  113  NE  707. 

[c]  Whether  there  was  a  conversion 
by  the  carrier  is  a  jury  question.  Nash- 
ville, etc.  E.  V.  Truitt  Co.,  14  Ga.  App. 
767,  82  SE  465. 

257-14  Chicago  &  E.  I.  E.  Co.  v. 
Produce  Co.,  235  Fed.  857,  149  CCA 
169;  Southern  E.  Co.  v.  Bloch,  18  Ga. 
App.  767,  90  SE  656;  Van  Epps  v.  E. 
Co.,  105  S.  C.  406,  89  SE  1035. 

[a]  Whether  there  was  a  waiver  of 
compliance  with  the  terms  of  the  con- 
tract by  acceptance  of  the  shipment. 
Coyne  v.  E.  Co.,  185' 111.  App.  431. 

[b]  Construction  of  oral  negotiations. 
Whether  oral  negotiations  amounted  to 
a  contract  upon  the  part  of  the  rail- 
road to  carry  through  to  destination  is 
for  the  jury.  Wichita  Falls  &  W.  By. 
Co.  V.  Asher  (Tex.  Civ.),  171  SW 
1114. 

257-17     [a]     Whether  delivery  was 
within  terms  of  the  bond. — Chicago,  E. 
I.  &  P.  B.  Co.  D.  Guaranty  &  S.  Co., 
115  Ark.  75,  172  SW  263. 
257-19    Yazoo    &    M.    B.    E.    Co.    v. 
Altman,  124  Ark.  490,  187  SW  656. 
257-21     Cudahy  Pkg.  Co.  v.  By.  Co., 
193  Mo.  App.  572,  187  SW  149. 
257-22     Pickle     l>.     Beceivers,     115 
Miss.  322,   75   S  448;   St.  Louis,  B.  & 
M.   By.   Co.  V.  Maroofich    (Tex.   Civ.), 
185  SW  51.     See  Crawford  v.  By.  Co., 
rOl  S.  C.  522,  86  SE  19. 
[a]    Whether  notice  given  within  time 
required  by  contract. — Ball  v.  Lusk.  189 
Mo.  App.  297,  175  SW  238. 
257-25     [a]     Or  when  no  negligence 
Is  shown. — St.  Louis  &  S.  F.  E.  Co.  V, 
Waggoner,  62  Okl.  1,  152  P  448. 
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257-26  Crawford  v.  Ry.  Co.,  101  S. 
C.  522,  86  SE  19. 

257-28  Southern  Pac.  Co  v.  *Stew- 
art,  233  Fed.  956,  147  CCA  630;  Eofe 
V.  Seullin,  120  Ark.  452,  179  SW  663; 
Gulf  Coast  Transp.  Co.  v.  Howell,  70 
Fla.  544,  70  8  567;  Weatern  &  A.  E. 
Co.  V.  Waldrip,  18  Ga.  App.  263,  89 
SE  346;  Keith  &  Co.  v.  Ey.  Co.,  192 
111.  App.  350;  Bell  V.  E.  Co.,  177  111. 
App.  374;  Maekin  v.  E.  Co.,  176  la.  150, 
157  NW  729;  Johnson  v.  E.  Co.,  Ill 
Me.  263,  88  A  988;  South  D.  O.  S.  Co. 
t;.  E.  Co.,  222  Mass.  535,  111  NE  387; 
Bowles  V.  Ey.  Co.  (Mo.  App.),  187  SW 
131;  Hardesty  v.  Ey.  Co.  (Mo.  App.), 
17«  SW  725;  McFall  v.  E.  Co.,  181 
Mo.  App.  142,  168  SW  341;  Herold  v. 
Exp.  Co.,  98  Neb.  217,  152  NW  393; 
Carr  v.  E.  Co.,  88  N.  J.  L.  235,  96  A 
588;  Barnet  v.  New  York  Cent.  &  H. 

B.  Co.,  167  App.  Div.  738,  153  NYS 
374;  Farmers'  Mere.  Co.  v.  E.  Co.,  27 
N.  D.  302,  146  NW  550;  U.  S.  Horse 
Shoe  Co.  V.  Exp.  Co.,  250  Pa.  527,  95 
A  706;  Galveston,  etc.  Ey.  Co.  v.  Wall- 
raven   (Tex.   Civ.),  182   SW  21;   Gulf, 

C.  &  S.  F.  E.  Co.  V.  Green  (Tex.  Civ.), 
176  SW  63  (whether  road-foundering 
of  a  jack  was  caused  while  in  charge 
of  the  carrier);  Gulf,  C.  &  S.  F.  E. 
Co.  V.  Marshall  (Tex.  Civ.),  164  SW 
446. 

[a]  Whether  carrier  had  absolved  it- 
self from  liability  by  proof  of  one  of 
the  excepted  perils  is  for  the  jury. 
Cincinnati,  N.  O.  &  T.  P.  E.  Co.  v, 
Veatch,  162  Ky.  136,  172  SW  89. 

[b]  Which  carrier  was  negligent  is 
for  the  jury  to  ascertain.  Atchison,  T. 
&  S.  F.  E.  Co.  V.  E.  Co.,  41  Okl.  80,  135 
P  353,  48  LEA  (NS)   509. 

258-29  Lewer  v.  E.  Co.,  132  Minn. 
173,  156  NW  6;  McSpadden  v.  Lusk 
(Mo.  App.),  186  SW  731;  Watson  v. 
E.  Co.  (Mo.  App.)/  178  SW  871;  Chi- 
cago, E.  I.  &  G.  Ey.  Co.  V.  Pavillard 
(Tex.  Civ.),  187  SW  998;  Ft.  Worth 
&  D.  C.  Ey.  Co.  V.  Horse  &  Mule  Co. 
(Tex.  Civ.),  180  SW  1170;  Andrews  v, 
Viraldo  (Tex.  Civ.),  176  SW  737. 

258-31  Perkins  v.  E.  Co.,  183  111. 
App.  531,  unless  there  is  no  conflict  in 
the  evidence. 

258-34  Southern  Ey.  Co.  v.  Bynum, 
194  Ala.  190,  69  S  820;  Atlanta  &  W. 
P.  E.  Co.  V.  Marble  Co.,  145  Ga.  708, 
89  SE  817;  Cohn  v.  Ey.  Co.,  100  Neb. 
7,  158  NW  375;  Chicago,  E.  I.  &  P.  E. 
Co.  V.  Brightwell    (Okl.),    162   P   484; 


Kansas  City,  M.  &  O.  Ey.  Co.  v.  Corn 
(Tex.  Civ.),  186  SW  807;  St.  Louis  S. 
W.  Ey.  Co.  V.  Kerr  (Tex.  Civ.),  184 
SW  1058. 

258-36  Southern  Pac.  Co.  v.  Stew- 
art, 233  Fed.  956,  147  CCA  630;  Hill 
V.  E.  Co.,  179  la.  406,  161  NW  444; 
Stewart  Poultry  Co.  v.  E.  Co.,  99  Kan, 
540,  163  P  448;  Baker  v.  Bush  (Mo. 
App.),  194  SW  1061;  Dawson  Bros,  v, 

E.  Co.  (Mo.  App.),  194  SW  743; 
Meeder  v.  E.  Co.,  173  N.  C.  70,  91  SB 
704;  Blackwell  v.  E.  Co.,  82  Or.  303, 
161  P  565;  Van  Epps  v.  E.  Co.,  105 
S.  C.  406,  89  SE  1035;   Gulf,  C.  &  S. 

F.  E.  Co.  V.  McKie  (Tex.  Civ.),  191 
SW  576;  Panhandle  &  S.  F.  E.  Co.  v. 
Vaughn  (Tex.  Civ.),  191  SW  142;  Pan- 
handle  &  S.  F.  E.  Co.  v.  Morrison  (Tex. 
Civ.),  191  SW  138;  Fort  Worth  &  D. 
C.  E.  Co.  V.  Atterberry  (Tex.  Civ.),  190 
SW   1133. 

258-37  Price  v.  E.  Co.,  173  N.  C, 
394,  92   SE   182. 

259-38  [a]  A  Terdlct  against  one 
defendant  alone  is,  in  legal  effect,  a 
verdict  in  favor  of  the  other.  Man- 
ley  Bros.  V.  E.  E.,  90  Vt.  218,  97  A 
674. 


FRIVOLOUS    AND    SHAM    PLEAD- 
INGS 
262-2     Germain  v.  Harwell,  108  Miss. 
396,   66   S   396;    Moody   v.  Belden,   60 
Hun  582,  15  NYS  119. 
263-3     Guaranty   Tr.   Co.    v.    Kibler, 
105  S.  C.  513,  90  SE  159. 
[a]    A  frivolous  answer  is   one   that 
does   not    in    any    view    of    the    facts 
stated  present  a  defense  to  the  action. 
Sheets    v.   Earner,    125    Minn.    98,   145 
NW  787. 

263-7  Germofert  Mfg.  Co.  v.  Castles, 
97  S.  C.  389,  81  SB  665;  Germofert 
Mfg.  Co.  V.  Delleney,  97  S.  C.  395,  81 
SB  667. 

263-9  Germofert  Mfg.  Co.  v.  Castles, 
97  S.  C.  389,  81  SE  665;  Germofert 
Mfg.  Co.  V.  Delleney,  97  S.  C.  39^,  81 
SE  667. 

[a]  "A  'sham  reply'  is  one  sufficient 
on  its  face,  but  so  clearly  and  indis- 
putably false  that  it  presents  'no  real 
issue  of  fact  to  be  determined  by  a 
trial."  Sheets  v.  Eamer,  125  Minn.  98, 
145  NW  787. 

264-10  Germofert  Mfg.  Co.  v.  Cas- 
tles, 97  S.  C.  389,  81  SB  665;  Germo- 
fert Mfg.  Co.  V.  Delleney,  97  S.  C.  395, 
81  SB  667. 
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264-13  Thomas  v.  Kalbfus,  97  Ohio 
232,  119  NE  412. 

[aj  Bad  faith  not  necessary.— Sheeti 
V.  Earner,  125  Minn.  98,  145  NW  787. 
266-21  Hagedorn  Merz  Co.  v.  Burns, 
178  App.  Div.  483,  165  NYS  99. 
267-27  [a]  A  demuirer  coyerlng 
grounds  held  bad  on  a  prior  motion  to 
make  more  definite,  is  frivolous. 
Thomas  Mfg.  Co.  v.  Erlandson,  32  N.  D. 
144,  155  NW  652. 

269-38  Cook  v.  Broughton,  102  Misc. 
260,  168  NYS  818. 

270-41  Cook  V.  Broughton,  102  Misc. 
260,  168  NYS  818. 

270-44  Swan  &  Co.  «.  McNaughton, 
87  Misc.  333,  149  NYS  935. 
270-45  Cook  v.  Broughton,  102  Misc. 
260,  168  NYS  818;  Tallman  v.  Const. 
Co.,  163  NYS  629,  as  matters  of  pub- 
lie  record. 

[a]  Ownership. — A  denial  upon  infor- 
mation  and  belief  of  ownership  of  prop- 
erty is  frivolous.  Tallman  v.  Const. 
Co.,  153  NYS  629. 

271-49    Hollander    i;.     Fletcher,     62 
Ind.  App.  149,  112  NE  847. 
272-54    Soeurbee   v.   Const.   Co.,   181 
App.  Div.  662,  168  NYS  842. 
272-55    Hyland  v.  Montgomery,  150 
NYS  613. 

275-74    Thomas  Mfg.  Co.  «.  Erland- 
son, 32  N.  D.  144,  155  NW  652. 
276-77     Weidmann    Silk    D.    Co.    v. 
Water   Co.,  88   N.   J.   Eq.   397,  102   A 
858,  1056. 

276-78  Adams  v.  Jackson,  106  S.  C. 
544,  91  SE  863. 

277-82  Kline  v.  Harris,  30  N.  D.  421, 
152  NW  687. 

277-85  Kline  v.  Harris,  30  N.  D.  421, 
152  NW  687. 

282-4     Hagedorn  Merz  Co.  v.  Burns, 
178  App.  Div.  483,  165  NYS  99. 
282-5     Weidmann     Silk     D.     Co.     v. 
Water  Co.,   88   N.   J.   Eq.   397,   102   A 
858,  1056. 

282-6  McDonough  v.  Bank,  15  Ala. 
App.  429,  73  S  754;  Bradley  v.  Mo- 
Cutcheon,  161  NYS  394;  Kline  v.  Har- 
ris, 37  N.  D.  179,  163  NW  268;  Adams 
V.  Jackson,  106  S.  C.  544,  91  SB  863, 
282-7  Cofield  v.  McGraw  (Ala.  App.), 
77  S  981;  Baker  v.  Britt  Co.,  188  Ala. 
225,  66  S  476;  Baucus  v.  Weatherall, 
221  N.  Y.  575,  116  NE  1035. 
283-14  Sam  v.  Mohawk  Cloth.  Co., 
161  App.  Div.  539,  146  NYS  567. 
Erratum. — Word  "not"  should  be  in- 
serted after  words  "it  will." 


284-15    Inman  Co.  t>.  Dii,  162  NYS 

925. 

285-23    Oneida  Land  Co.  v.  Richard 

(Pla.),  75  S  412. 

285-24  Soeurbee  v.  Const.  Co.,  181 
App.  Div.  662,  168  NYS  842. 
286-35  Consolidated  M.  Co.  v.  Mor- 
rison, 30  Cal.  App.  303,  158  P  342; 
Adams  v.  Jackson,  106  S.  C.  544,  91 
SE  863;  Interstate  Chem.  Corp.  v. 
Farmington  Corp.,  I'OO  S.  C.  196,  84 
SE  710 

291-64  Germofert  Mfg.  Co.  v.  Cas- 
tles, 97  S.  C.  389,  81  SE  665;  Germ- 
ofert Mfg.  Co.  i;.  Delleney;  97  S.  C.  396, 
81  SE  667. 

291-65  Germofert  Mfg.  Co.  v.  Cas- 
tles, 97  S.  C.  389,  81  SB  665;  Germ- 
ofert Mfg.  Co.  V.  Delleney,  97  S.  C. 
395,  81  SB  667. 

291-68  Thomas  v.  Kalbfus,  97  Ohio 
232,  119  NE  412. 

292-69  Sloss-Sheffield  S.  &  I.  Co.  «. 
Webb,  184  Ala.  452,  63  S  518;  Atlantic 
Coasi  Line  E.  Co.  v.  Harwell,  10  Ala. 
App.  587,  65  S  711;  Lewis  v.  Weitbrec, 
58  Colo.  147,  143  P  1037;  Sheets  v. 
Earner,  125  Minn.  98,  145  NW  787; 
Towne  v.  Dunn,  118  Minn.  143,  136  NW 
562;  Interstate  Chem.  Corp.  v.  Earm- 
ington  Corp.,  100  S.  C.  196,  84  SE  710; 
Germofert  Mfg.  Co.  v.  Delleney,  97 
S.  C.  395,  81  SE  667;  Germofert  Mfg. 
Co.  V.  Castles,  97  S.  C.  389,  81  SE  665. 
293-70  Hollander  v.  Fletcher,  62  Ind. 
App.  149,  112  NE  847. 
293-71  Chicago,  S.  B.  &  N.  I.  Ey. 
Co.  V.  Dunnahoo,  63  Ind.  App.  237,  112 
NE  552. 

293-75  Fisher  v.  Mills  Co.,  133  Minn. 
240,  158  NW  239;  Germofert  Mfg  Co. 
V.  Castles,  97  S.  C.  389,  81  SE  665; 
Germofert  Mfg.  Co.  v.  Delleney,  97 
S.  C.  395,  81  SE  667;  Standard  Sew. 
Mach.  Co.  V.  Henry,  43  S.  C.  17,  20 
SE  790. 

294-76  Germofert  Mfg.  Co.  v.  Cas- 
tles, 97  S.  C.  389,  81  SE  665;  Germ- 
ofert Mfg.  Co.  V.  Delleney,  97  S.  C.  395, 
81  SE  667. 

295-78  Germofert  Mfg.  Co.  v.  Cas 
ties,  97  S.  C.  389,  81  SE  665;  Germ^ 
ofert  Mfg.  Co.  i;.  Delleney,  97  S.  C 
395,  81  SE  667. 
295-79  Germofert  Mfg.  Co.  v.  Cas 
ties,  97  S.  C.  389,  91  SE  665;  Germ^ 
ofert  Mfg.  Co.  v.  Delleney,  97  S.  C, 
395,  81   SE  667. 

295-82  See  Consolidated  M.  Co.  v. 
Morrison,  30  Cal.  App.  303,  158  P  342, 
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298-6  Sheets  v.  Earner,  125  Minn.  98, 
145  NW  787;  Interstate  Chem.  Corp. 
V.  Farmington  Corp.,  100  S.  C.  196,  84 
SB  710;  Germofert  Mfg.  Co.  v.  Cas- 
tles, 97  S.  C.  389,  Sl'SE  665;  Germofert 
Mfg.  Co.  V.  Delleney,  97  S.  C.  395,  81 
SE  667. 

300-18    Hollander  v.  Fletcher,  62  Ind. 

App.  149,  112  NE  847. 

302-35    Baucus    v.    Weatherall,    221 

N.  T.  575,  11-6  NE  1035. 

302-38     Garcia  v.  TTveda  (Tex.  Civ.), 

198  SW  167. 


GAME  AlTD  FISH 

307-8  Bell  v.  Smith,  171  N.  C.  116, 
87  SE  987. 

[a]  Adequate  remedy  at  law. — An  in- 
junction to  prevent  an  oflSeer  from  exe- 
cuting the  laws  of  the  state  in  destroy- 
ing the  nets  of  plaintiff  will  not  lie 
for  he  has  an  adequate  remedy  at  law 
for  all  damage  he  may  suffer.  Ster- 
rett  V.  Gibson  (Tex.  Civ.),  168  SW  16. 
308-16  [a]  The  owner  of  an  oyster 
grant  may  maintain  an  action  of  tort 
for  the  removal  or  destruction  of  the 
oysters.  Taflor  v.  Canal  Co.,  224  Mass. 
307,  112  NE  650. 

311-41  P.  V.  Bisbee,  181  App.  Div. 
40,  168  NYS  203. 

311-46  [a]  Liability  of  the  fish 
commissioner  for  the  acts  of  his  dep- 
uty cannot  be  raised  by  demurrer  to 
the  complaint,  since  upon  demurrer  the 
allegations  of  the  complaint  must  be 
taken  as  true.  Webb  v.  Le  Boy,  168 
N.  C.  236,  84  SE  257. 
311-47  C.  V.  Hotel  Co.,  157  Ky.  180, 
162  SW  823,  indictment  for  selling 
game.  See  Douglas  v.  Smith,  66  Fla. 
460,  63  S  844;  S.  v.  Morgan,  133  La. 
1033,  63  S  509  (construing  informa- 
tion charging  market  hunting);  Part- 
ridge V.  S.,  75  Tex.  Cr.  123,  170  SW 
717,  S.  V.  Bosgien,  82  Wash.  685,  144 
P  947,  charging  violation  of  §46,  p. 
378,  Laws,  1913. 

[a]  The  animals  killed  or  taken  should 
be  specified  if  the  offense  charged  is 
the  wrongful  killing  or  taking  of  such 
game;  but  this  is  not  necessary  in  an 
information  charging  hunting  or  pur- 
suit without  taking  or  killing.  P.  v. 
Jacobs,  165  App.  Div.  721,  151  NTS 
522. 

[b]  Indictment  for  polluting  water  by 
throwing  in  it  matter  deleterious  to 
the  propagation  of  fish  is  not  bad  for 
want  of  an  allegation  that  the  stream 


is  one_  fit  for  propagation  of  fish,  or 
in  which  fish  are  propagated.  S.  v. 
Trans.  Co.,  71  W.  Va.  470,  76  SE  970, 
43  LRA  (NS)  401. 

[c]  Indictment  for  catching  fish  with 
seine,  etc.,  need  not  allege  that  the  fish 
basket  used  was  a  device  like  a  seine, 
net,  gig  or  spear  under  the  statute. 
Bolton  V.  S.,  12  Ga.  App.  358,  77  SE 
208. 

312-50  Baker  v.  S.,  19  Ga.  App.  84, 
90  SE  983. 

312-51  P.  «.  Bradford,  178  App. 
Div.  371,  164  NYS  773. 
[a]  Where  the  exception  does  not 
constitute  a  material  part  of  the  defini- 
tion of  the  offense  (1)  it  need  not  be 
negatived  in  complaint.  S.  v.  Harvey, 
88  Vt.  358,  92  A  452;  S.  v.  Carruth, 
85  Vt.  271,  81  A  922;  S.  v.  Smith,  61 
Vt.  346,  17  A  492.  (2)  That  land  on 
which  defendant  hunted  was  not  his 
own  need  not  be  alleged.  S.  v.  Kirby, 
34  S.  D.  281,  148  NW  533. 


GASHNa 
318-1  [a]  The  rule  stated.— (1) 
Where  wagering  is  not  in  violation  of 
a  penal  statute  the  law  will  aid  the 
parties  in  rescinding  their  agreement, 
and  the  courts  will  give  relief  to  one 
who  wishes  to  withdraw  his  money 
from  a  stakeholder  any  time  before  it 
is  paid  over.  Matthews  v.  Lopus,  24 
Cal.  App.  63,  140  P  306;  Sehenck  v. 
Hirschfield,  22  Cal.  App.  709,  136  P 
725.  (2)  But  where  wagering  is  a 
penal  offense  one  cannot  recover  his 
money  from  a  stakeholder  even  though 
he  has  repudiated  his  bet  before  the 
event  was  consummated.  Matthews  v. 
Lopus,  24  Cal.  App.  63,  140  P  306; 
Sehenck  v.  Hirschfield,  22  Cal.  App. 
709,  136  P  725. 

319-4  Bumping  v.  Bank,  121  Ark. 
202,  180  SW  749. 

320-11     See  Pendleton  v.  Gondolf,  85 
N.  J.  Eq.  308,  96  A  47. 
321-15    Pendleton  v.  Gondolf,  85  N. 
J.  Eq.  308,  86  A  47. 
322-20     See  Beniseh  v.  Mandelbaum, 
160  App.  Div.  206,  145  NYS  91. 
323-32     [a]    An  answer  is  sufficient- 
ly specific  which  alleges  that  the  money 
sued  for  was  won  in  a  game  of  chance. 
Clark  V.  King,  178  Mo.  App.  381,  162 
SW  669. 

325-43  Hartnett  ».  Wilson,  31  Cal. 
App.  678,  161  P  281;  Martin  v.  Fran- 
cis, 173  Ky.  529,  191  SW  259. 
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327-66     Wing  v.  Little,  267  111.  20, 

107  NE  875. 

328-75  [a]  In  Tennessee  under 
Shannon's  Code,  §3162,  giving  the  right 
of  recovery  to  the  wife,  or  children 
where  there  is  no  wife,  recovery  may 
be  had  by  adult  children  as  well  as 
minor  children.  Coles  v.  Morrow,  128 
Tenn.  550,  162  SW  577. 
329-81  [a]  Such  statutes  being  In 
their  nature  penal,  a  recovery  there- 
under cannot  be  had  in  a  state  having 
no  such  statute.  Botts  v.  Bank,  170 
App.  Div.  879,  156  NYS  700. 
330-89  Soper  v.  Michal,  123  Md.  542, 
91  A  684. 

331-99  [a]  §§2506  and  2507,  Rev. 
Laws,  1910,  do  not  furnish  authority 
for  the  seizure  and  destruction  of 
money  as  being  "an  article  or  appa- 
ratus suitable  to  be  used  for  gambling 
purposes."  Miller  v.  S.,  46  Okl.  674, 
149  P  364. 

336-30  S.  V.  Johns,  259  Mo.  361,  168 
SW  587. 

336-36  S.  V.  Lawrence,  9  Okl.  Cr. 
16,  130  P  508. 

337-37  Whatley  v.  S.,  12  Ala.  App. 
201,  68  S  491;  S.  v.  Turlington,  200 
Mo.  App.  192,  204  SW  821;  P.  v.  Sol- 
omon, 174  App.  Div.  144,  160  NYS 
942. 

337-39  Kogers  v.  S.,  12  Ala.  App. 
196,  67  S  781;  Allen  v.  C,  178  Ky. 
250,  198  SW  896. 

[a]  An  indictment  Is  sufficient  which 
charges  defendant  with  keeping  a  room 
to  be  used  for  gambling  since  it  plainly 
informs  him  of  the  nature  of  the  ac- 
cusation against  him  under  §973  of  the 
Penal  Law  (Consol.  Laws,  ch.  40)  and 
that  it  was  not  one  of  the  other  num- 
erous places  specified  therein.  P.  v. 
Abelson,  162  App.  Div.  674,  148  NYS 
30. 

339-50  S.  V.  Wade,  267  Mo.  249,  183 
SW  598. 

339-52  See  Bogers  v.  S.,  12  Ala. 
App.  196,  67  S  781. 

341-60  S.  V.  Moser,  94  Wash.  465, 
362  P  582. 

[a]  Under  Code  1907,  §6984.  What- 
ley V.  S.,  12  Ala.  App.  201,  68  S  491. 

[b]  Where  the  game  Is  specifically 
charged  the  evidence  is  restricted  to 
proof  of  the  game  specified.  Hicks  v. 
S.,  16  Ga.  App.  228,  84  SE  837. 

[c]  A  preliminary  complaint  must 
specify  the  game  played.  P.  v.  Guilarte, 
11  P.  E.  334;  F.  V.  Euiz,  10  P.  R.  529. 


342-64    S.  V.  Wade,  267  Mo.  249,  183 

SW  598. 

342-65  [a]  A  sufficient  descriptioi 
of  the  device  to  bring  it  within  thj 
purview  of  the  statute  must  also  bs 
alleged.  S.  v.  Wade,  267  Mo.  249,  182 
SW  598. 

343-76  iS.  V.  Henaghan,  73  W.  Va, 
706,  81  SB  539. 

343-78  S.  V.  Johns,  259  Mo.  361,  16S 
SW  587. 

[a]  Policy  game. — Where  the  statute 
enumerates  the  game  of  policy  as  one 
of  the  forbidden  games  an  indictment 
in  the  language  of  the  statute  for  main, 
taining  or  exhibiting  the  same  is  suffi- 
cient although  policy  as  judicially  de'- 
flned  is  not  a  game  but  a  lottery.  Polk 
V.  S.,  69  Tex.  Or.  430,  154  SW  988. 
344-82  Johnson  v.  S.,  10  Okl.  Cr. 
597,  140  P  622. 

344-84  Pouder  v.  S..  18  Ga.  App, 
703,  90  SE  365. 

345-86  S.  V.  Eobey,  74  Wash.  562, 
134  P  174. 

345-87  Johnson  v.  8.,  10  Okl.  Cr, 
597,  140  P  622,  over.  Proctor  v.  Ter., 
18  Okl.  378,  92  P  389,  and  Brown  v. 
S.,  5  Okl.  Cr.  41,  113  P  219,  cited  in 
notes. 

345-89  [a]  To  term  the  game 
gambling  is  sufficient.  S.  v.  Poulis,  45 
Utah  340,  145  P  1044. 
345-90  [a]  Poker. — A  charge  that 
owner  conducted  a  poker  game  played 
with  cards  for  checks  as  representa- 
tives of  value  is  sufficient.  S.  v.  Eobey, 
74  Wash.  562,  134  P  174. 
345-91  S.  V.  Shepherd  (Mo.),  192 
SW  427;  S.  v.  Harper  (Mo.),  ig'O  SW 
272;  Wilson  v.  S.,  80  Tex.  Cr.  266,  189 
SW  1071. 

346-94  Allen  v.  C,  178  Ky.  250,  198 
SW  896;  P.  V.  McDonald,  177  App.  Div. 
806,  165  NYS  41. 

[a]  The  distinctive  features  of  the 
tables  named  need  not  be  described. 
S.  V.  Henaghan,  73  W.  Va.  706,  81  SE 
539. 

346-95  iS.  V.  Crayne  (Mo.),  216  SW 
47. 

346-96  See  S.  v.  Morris,  272  Mo. 
522,  199  SW  144. 

349-16  See  Allen  v.  C,  178  Ky.  250, 
198  SW  896. 

350-18  [a]  Sufficient  indictment. 
An  indictment  alleging  that  defendant 
kept  a  place  to  which  persons  might 
and  did  resort  for  gambling  with  in- 
tent that  eup.b  pg'wo.w«  "wigVit,  resatt'' 
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tbithei  for  gambling  is  sufficient  undei 
§65  of  Crimes  Act  (2  Comp.  St.,  1910, 
p.  1766).  S.  V.  Ford,  86  N.  J.  L.  73, 
90  A  1025;  S.  v.  Griffin,  84  N.  J.  L. 
429,  87  A  138,  aff.,  90  A  259. 
350-24  S.  V.  Crayne  (Mo.),  216  SW 
47. 

351-29    Whatley  v.  S.,  12  Ala.  App. 
201,  68  S  491. 

353-42  [a]  Indictment  for  conduct- 
ing poolroom  is  sufficient  where  it 
charged  the  providing  and  keeping  of 
a  place  wiere  money  was  bet,  and  that 
money  was  received  and  deposited  to 
be  transmitted  elsewhere  to  be  wagered 
on  races  either  actually  run  or  adver- 
tised to  be  run.  The  indictment  need 
not  show  the  occupation  or  control  of 
the  poolroom  by  the  defendant,  it  being 
sufficient  to  show  he  provided,  kept,  or 
maintained  premises  wherein  persons 
meet  or  bet  or  deposit  money  to  be  sent 
elsewhere  to  be  bet.  C.  v.  Starr,  160 
Ky.  260,  169  SW  743. 
[b]  Duplicity. — ^An  indictment  charg- 
ing a  violation  of  each  and  ^11  of  six 
offenses  designated  in  §337a  of  Penal 
Code  is  bad.  P.  v.  Plath,  166  Cal.  227, 
135  P  954. 

355-52  [a]  Betting  on  horse  race. 
An  indictment  charging  defendant  as 
custodian  of  money  bet  on  a  horse 
race  need  only  allege  the  name  of  the 
party  from  whom  the  money  was  re- 
ceived and  that  it  was  knowingly  re- 
ceived as  a  bet  upon  a  contest  of  speed 
between  horses,  coupled  with  the  aver- 
ment that  the  act  was  feloniously,  wil- 
fully, and  unlawfully  done.  S.  v.  Cum- 
mings,  248  Mo.  509,  154  SW  725. 
355-58  P.  V.  Weiss,  158  App.  Div. 
235,  142  NYS  1092;  P.  v.  Cavanagh, 
157  App.  Div.  224,  141  NYS  812. 
356-59  P.  V.  Weiss,  158  App.  Div. 
235,  142  NYS  1092. 
357-71  See  Whatley  v.  8.,  12  Ala. 
App.  201,  68  S  491. 

357-73  [a]  Omission  of  the  word 
"did"  before  the  words  "unlawfully 
and  knowingly  allow  and  permit  .  .  . 
a  minor  ...  to  engage  in  games." 
etc.,  does  not  invalidate  the  indictment. 
Ter.  V.  Church,  14  N.  M.  226,  91  P 
720. 

358-81  Robinson  «.  S.,  72  Tex.  Cr. 
616,  163  SW  434. 

361-8  Rogers  v.  S.,  12  Ala.  App.  196, 
67  S  781. 

361-11  Kemp  r.  Hotels,  226  Mass. 
409,  115  NE  572. 


362-14  Gwathmey  &  Co.  v.  Burgeis, 
107  8.  C.  332,  93  SB  1. 
[a]  Charging  on  circumstantial  evi- 
dence.— Court  must  charge  on  law  re- 
lating to  circumstantial  evidence  where 
the  guilt  of  accused  rests  entirely  on 
such  evidence,'  and  failure  to  do  so  is 
error  requiring  the  granting  of  a  new 
trial.  Kincaid  v.  S.,  13  Ga.  App.  683, 
79  SE  770. 

362-18      Orvis  Bros.  &   Co.  v.  Milli, 
173  N.  C.  231,  91  SB  948. 
363-27    P.  V.    Weiss,   158   App.  Div. 
235,  142  NYS  1092. 

GABNISHMENT 
371-1      Bller  v.  Vehicle  Co.,  181   I». 
679,  165  NW  64. 

371-3  S.  V.  Superior  Court  (Wash.), 
183  P  74. 

371-5  Davis  v.  U.  S.  Bobbin  &  S. 
Co.  (Me.),  107  A  865;  Hopedale  Mfg. 
Co.  V.  Cotton  Mills,  224  Mass.  193,  112 
NE  879. 

372-11  McLaughlin  v.  Merc.  Co.,  74 
Or.  80,  144  P  1154;  Pedlas  v.  Golbus, 
156  Wis.  341,  146  NW  526. 
372-13  Atkins  v.  Evans,  76  W.  Va. 
17,  84  SB  901;  Pedlas  v.  Golbus,  156 
Wis.  341,  146  NW  526. 
373-20  White  v.  Casey,  25  Tex.  552; 
Johnson  v.  Hall  (Tex.  Civ.),  163  SW 
399. 

373-21  White  v.  Casey,  25  Tex.  552; 
Johnson  v.  Mall  (Tex.  Civ.),  163  SW 
399. 

374-25  Loewe  v.  Bank,  236  Fed. 
444,  149  CCA  496,  LRA1917B,  938; 
Dishman  v.  Griffis  (Ala.),  73  S  966; 
La  Salle  Opera  House  v.  La  Salle  A. 
Co.  (111.),  124  NE  454;  Illinois  Cent. 
B.  Co.  V.  Weaver,  54  111.  319;  Davis 
V.  V.  S.  Bobbin  &  S.  Co.  (Me.),  107 
A  865;  Roof  v.  Blake,  187  Mich.  38, 
153  NW  3;  Park  v.  Nordale  (N.  D.), 
170  NW  555;  McLaughlin  v.  Mere.  Co., 
74  Or.  80,  144  P  1154;  Baldwin  v.  Per- 
cival,  88  Vt.  211,  92  A  101;  Morris 
&  Co.  V.  Bank,  95  Wash.  418,  163  P 
1139;  Pedlas  v.  Galbus,  156  Wis.  341, 
146  NW  526. 

375-27  Blouin  v.  Green,  91  Vt.  528, 
101  A  443;  Baldwin  v.  Percival,  88  Vt. 
211,  92  A  101. 

375-31  McLaughlin  v.  Merc.  Co.,  74 
Or.  80,  144  P  1154;  Wise  v.  Reed,  79 
Wash.  134,  139  P  753;  Atkins  v.  Evans, 
76  W.  Va.  17,  84  SB  901. 
376-32  Studebaker  Harness  Co.  v. 
Merc.  Co.  (Tex.  Civ.),  192  SW  545. 
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377-34    Elzy  v.   Morrison,'    180    111. 
App.  711:  Diamond   Cork  Co.  v.  Job- 
bing Co.,  116  Me.  67,  100  A  7. 
377-35    Diamond  Cork    Co.    v.    Job- 
bing Co.,  116  Me.  67,  100  A  7. 
377-38     Clough  v.  Glines   &   Stevens 
Co.,  77  N.  H.  408,.  92  A  803. 
378-39    Dishman  v.  Griffls  (Ala.),  73 
S  966. 

378-40  Emery  &  Co.  v.  E.  Co.,  183 
la.  687,  166  NW  600;  Atwood  v.  Eoan, 
26  N.  D.  622,  145  NW  587,  51  LEA 
(NS)  597;  Fargo  v.  Schraudenbaeh 
(S.  D.),  167  NW  492;  Studebaker  Har- 
ness Co.  V.  Mercantile  Co.  (Tex.  Civ.), 
192  SW  545;  Johnson  v.  Hall  (Tex. 
Civ.),  163  SW  399;  Atkins  v.  Evans,  76 
W.  Va.  17,  84  SE  901. 
379-45  Atwood  v.  Eoan,  26  N.  D. 
622,  145  NW  587,  51  LEA  (NS)  597. 
379-47  [aj  A  garnishment  proceed- 
ing becomes  an  adversary  proceeding 
on  the  contest  of  the  answer  of  the 
garnishee,  but  it  is  not  such  until  it 
reaches  that  stage.  Barlow  v.  Drill 
Co.,  186  Mich.  46,  152  NW  1034. 
380-48  Jones  v.  Maril,  19  6a.  App. 
216,  91  SE  445;  Woods  v.  Mills,  17  Ga. 
App.  422,  87  SE  688;  Lamb  v.  Whit- 
man, 17  Ga.  App.  687,  87  SE  1095; 
Walton  V.  Bank  (Tex.  Civ.),  185  SW 
369. 

380-50  Edwards  v.  Case,  78  Or.  220, 
152  P  880;  Wise  v.  Eeed,  79  Wash. 
134,  149  P  325. 

381-51    Dillon   v.   Eahey,    88    Conn. 
605,  92  A  412. 
I  [a]    Garnishment    statutes    are     con- 

strued liberally  but  this  does  not  dimin- 
ish the  obligation  of  beneficiary  to  fol- 
low strictly  the  form  and  requisites  of 
the  writ  or  summons  prescribed  by  stat- 
ute. Dillon  1!.  Fahey,  88  Conn.  605,  92 
A  412. 

382-67  Marshall  v.  Wentz,  28  Cal. 
App.  540,  153  P  244. 
[a]  To  recover  an  equitable  assign- 
ment, garnishment  is  not  a  proper 
remedy.  McLane  v.  Haydon  (Tex. 
Civ.),  160  SW  1146. 
383-68  Emery  &  Co.  v.  E.  Co.,  183 
la.  687,  166  NW  600. 
[a]  But  where  the  action  Is  In  form 
In  personam,  apd  personal  jurisdiction 
of  defendant  is  not  obtained,  garnish- 
ment is  available  to  give  the  court 
.iurisdiction  to  proceed  to  a  judgment 
in  rem  against  the  garnished  debt. 
Leech  v.  Brown,  172  la.  182,  154  NW 
440. 


383-69     Wallace   v.   Duke,    44    Okl. 

124,  142  P  308. 

[a]  The  <:ontentiou  that  a  debt  on  an 
account  stated  is  not  within  the  statute 
authorizing  garnishment  in  an  "action 
to  recover  damages  founded  upon  con- 
tract express  or  implied,"  is  not  sound. 
Wallace  v.  Duke,  44  Okl.  124,  142  P 
308. 

[b]  Where  the  claim  is  for  unliqui- 
dated damages,  the  remedy  of  garnish- 
ment is  not  available.  Henriques  v. 
Vinhaca,  20  Haw.  702. 

383-71  Continental  Dist.  Co.  v. 
Swanson,  79  Wash.  128,  139  P  865. 
384-78  Dishman  v.  Griffis  (Ala.),  73 
S  966;  Koontz  v.  K.  Co.,  220  Mass. 
285,  107  NE  973,  LEA1915D,  838; 
Wallace  v.  Duke,  44  Okl.  124,  142  P 
308;  Walton  v.  Bank  (Tex.  Civ.),  185 
SW   369. 

[a]  If  a  garnishee  summons  is  issued 
before  the  commencement  of  the  ac- 
tion, the  service  thereof  upon  the  gar- 
nishee is  invalid  and  of  no  effect.  Hud- 
son t!.  Patterson,  123  Minn.  330,  143 
NW  792. 

385-83  Mennella  «.  Bottigliero,  191 
111.  App.  574;  Gerlach  Merc.  Co.  v. 
Hughes-Bozarth  Anderson  Co.  (Tex. 
Civ.),  189  SW  784. 

[a]    As    to    county    officials. — South- 
western Loan  Assn.  v.  Await,  22  N.  M, 
607,  166  P  1181,  LEA1917F,  1117. 
386-90     Lund  v.  Valve  Co.,  185  111. 
App.  350. 

387-92  Marshall  v.  Wentz,  28  Cal. 
App.  540,  153  P  244;  Mennella  v.  Bot- 
tigliero, 191  111.  App.  674. 
390-10  Aigelfinger  Co.  v.  Const.  Co., 
23  Cal.  App.  608,  139  P  436,  438; 
West  Fla.  Groc.  Co.  v.  Ins.  Co.  (Pla.), 
77  S  209;  Emery  &  Co.  v.  E.  Co..  183 
la.  687,  166  NW  600;  Meyer  v.  Brogan, 
178  la.  1326,  160  NW  904;  Dickinson 
V.  Davis,  164  la.  449,  145  NW  957; 
Truan  v.  London  G.  &  A.  Co.,  124  Minn. 
339,  145  NW  26;  Scheuerman  v.  Mathi- 
son,  74  Or.  40,  144  P  1177;  Knittle  v. 
Ellenbusch,  38  S.  D.  22,  159  NW  893; 
Zimmerman  Land,  etc.  Co.  v.  Mercan- 
tile Co.  (Tex.  Civ.),  195  SW  201;  Win- 
field  State  Bk.  v.  Bank  (Tex.  Civ.), 
190  SW  220;  Morris  &  Co.  v.  Bank, 
95  Wash.  418,  163  P  1139;  McKenna 
V.  Eickey,  155  Wis.  432,  144  NW  991. 
391-11  Koontz  i:  E.  Co.,  220  Mass. 
285,  107  NE  973,  LEA1915D,  838.  See 
Hoefer  v.  Fronkier,  96  Kan.  400,  151 
P  1112. 
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391-12  Connally  Co.  v.  Hopkins 
(Tex.  Civ.),  195  8W  656. 
391-13  West  ria.  Groc.  Co.  v.  Ins. 
Co.  (Pla.),  77  S  209;  McKay  v.  Row- 
land &  Co.,  20  Ga.  App.  403,  93  SE  36; 
Weiehselbaum  Co.  v.  Allen,  20  Ga.  App. 
204,  92  SB  1014;  Ober  v.  Seegmiller 
(la.),  160  NW  21;  Taylor  v.  Bust  (Mo. 
App.),  198  SW  194;  Elliott  v.  Ins.  Co., 
100  Neb.  833,  161  NW  579,  LEA1917C, 
1061;  Kingston  v.  Wilson  (E.  I.),  101 
A  109;  Knittle  v.  EUenbuseh,  38  S.  D. 
22,  159  NW  893;  Amarillo  Nat.  Bank 
V.  Panhandle  T.  &  T.  Co.  (Tex.  Civ.), 
169  SW  1091;  Du  Bois  Lumb.  Co.  v. 
Dietderich,  97  Wash.  1,  165  P  884; 
Barkley  v.  Kerfoot,  77  Wash.  556,  137 
P  1046. 

391-14  Bonds  Bros.  v.  Bank  (Ala.), 
73  S  467;  Meyer  v.  Brogan,  178  la. 
1326,  160  NW  904;  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Bowman,  95  Kan.  5,  147 
P  813;  Providence  Brew.  Co.  v.  Max- 
well, 222  Mass.  123,  109  NE  816. 
391-15  EUer  v.  Vehicle  Co.,  181  la. 
679,  165  NW  64. 

392-17     dough  V.  Glines   &   Stevens 
Co.,  77  N.  H.  408,  92  A  803. 
392-22    Prey   v.  Superior    Court,    22 
Cal.  App.  421,   134  P   733;   Koontz  v. 
B.    Co.,   220    Mass.    285,   107    NE   973, 
LRA1915D,  838;  Foos  Gas  Eng.  Co.  v. 
Land   &   C.   Co.    (Tex.    Civ.),   185   SW 
382;  Du  Bois  Lumb.  Co.  v.  Dietderich, 
97  Wash.,  1,  165  P  884. 
[a]    Possession  of  a  note  is  not  ac- 
quired by  an   officer   giving  notice   to 
the  maker  of  the  note  that  the  same 
is  garnished.     Whitney  v.  Day,  86  Or. 
268,  168  P  295. 
393-28     Dishman  v.  Griffis  (Ala.),  73 

5  966;  Edwards  v.  Case,  78  Or.  220, 
152  P  880 

394-31     Eller  v.  Vehicle  Co.,  181  la. 

679,  165  NW  64. 

395-34    American  Exch.    Nat.    Bank 

V.  Superior  Court,  29  Cal.  App.  8,  154 

P   279;    Eller  v.   Vehicle   Co.,    181   la. 

679,  165  NW   64;    Ober  v.   Seegmiller, 

180  la.  462,  160  NW  21. 

395-35     Stovall  v.  Hamilton,  14  Ala. 

App.   484,   71    S   63;     American,    Trust 

6  Sav.  Bank  v.  O'Barr,  12  Ala.  App. 
546,  67  S  794;  Aigeltinger  Co.  v.  Const. 
Co.,  23  Cal.  App.  *08,  139  P  436,  438; 
riynn,  etc.  Co.  v.  Hampton,  70  Pla. 
231,  70  S  385;  Ober  v.  Seegmiller,  180 
la.  462,  160  NW  21;  Koontz  v.  R.  Co., 
220  Mass.  285,  107  NE  973,  LBA1915D, 
838;  Scott  Co.  «.  Seheidt,  35  N.  D.  433, 


160  NW  502;  Scheuerman  17.  Mathison, 
74  Or.  40,  144  P  1177;  Shortridge  v. 
Sturdivant,  32  N.  D.  154,  155  NW  20; 
Baldwin  v.  Percival,  88  Vt.  211,  92  A 
101. 

396-39  Legan  v.  Smith,  98  Neb.  7, 
151  NW  955. 

[a]  Creditor  may  make  demand. — ^Le- 
gan V.  Smith,  98  Neb.  7,  151  NW  955. 
397-47  Eller  v.  Vehicle  Co.,  181  la. 
679,  165  NW  64;  Dickinson  ».  Davis, 
171  la.  29,  153  NW  203;  Scheuerman 
V.  Mathison,  74  Or.  40,  144  P  1177,  at 
commencement  of  proceedings. 
398-49  Frieze  v.  Powell,  79  Wash, 
483,  140  P  690. 

398-50  Manwell  v.  Grimes,  48  Okl. 
72,  149   P  1182. 

398-51  Dodd  v.  Burnett,  172  Ky.  89, 
188  SW  884;  Divine  v.  Harvie,  7  T.  B. 
Mon.  (Ky.)  439,  18  AmDec  194;  First 
Nat.  Bk.  V.  Scott,  22  N.  M.  411,  163 
P  1084;  Owen  v.  Terrell,  22  N.  M.  373, 
162  P  171;  Manwell  v.  Grimes,  48  Okl. 
72,  149  P  1182;  Keene  v.  Smith,  44  Or. 
525,  75  P  1065.  See  McCarthy  Co.  ». 
Eendle,  222  Mass.  405,  111  NE  39. 
399-54  Haddock  v.  McDonald,  98 
Kan.  628,  159  P  402;  Dodd  v.  Bur- 
nett, 172  Ky.  89,  188  SW  884;  Dow 
V.  Irwin,  21  N.  M.  576,  157  P  49'0; 
Clark  V.  Comrs.  (Okl.),  161  P  791. 
400-55  State  N.  B.  v.  Clayton,  22 
N.  M.  630,  167  P  20. 
400r56  John  Rohan  &  Son  B.  Wks. 
Co.  V.  Young,  190  Mo.  App.  649,  176 
SW  295;  Welch  Lumb.  Co.  v.  Carter 
Bros.,  78  W.  Va.  11,  88  SE  1034.  Contra, 
see  Teves  v.  Reade,  23  Haw.  564. 
[a]  Salary  of  public  oficer  after  term 
has  expired.  Southwestern  Loan  Assn. 
V.  Await,  22  N.  M.  607,  166  P  1181, 
LEA1917F,  1117. 

401-57  [a]  Chief  of  police,  being  an 
officer  of  a  municipal  corporation,  can- 
not be  garnished.  John  Rohan  &  Son 
Boiler  Wks.  Co.  v.  Young,  190  Mo.  App. 
649,  176  SW  295. 

401-58     Ott   Hdw.   Co.  v.  Holmberg, 
32  Cal.  App.  229,  162  P  911;  Dodd  v. 
Burnett,  172  Ky.  89,  188  SW  884. 
401-59     Curtis    v.    Hutchinson,     126 
Minn.  264,  148  NW  65. 
[a]     After  judgment.  —  Southwestern 
Loan  Assn.  v.  Await,  22  N.  M.  607,  166 
P  1181,  LEA1917F,  1117. 
402-61    Hanson  v.  Hodge,  92   Wash. 
425,  159  P  388. 

403-64  Welch  Lumb.  Co.  v.  Carter 
Bros.,  78  W.  Va.  11,  88  SE  1034. 
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404-72     Emery  &  Co.  v.  E.  Co.,  183 

la.  687,  166  NW  600. 

405-79     See  5  Standard  Pboc.  636. 

[a]  A  judgment  against  a  corporation 
will  not  subject  money  belonging  to 
an  individual.  Todd  v.  Stewart,  17  Q-a. 
App.  113,  86  SE  284. 

[b]  Stockholders  who  have  been  wrong- 
fully paid  money  by  the  corporation 
held  by  it  as  involuntary  trustees  for 
the  plaintiffs  may  be  garnished  there- 
for. Smith  V.  Lumb.  Co.,  81  Wash.  Ill, 
142  P   493. 

405-80  Freeman  v.  '  Irr.  Co.  (Tex. 
Civ.),  188  SW  444.  See  5  Standard 
Peoc.  740. 

406-91  Brown  v.  Allen's  Guardian, 
175  Ky.  570,  194  SW  801. 
407-94  [a]  A  draft  in  hands  of  in- 
surer's agent  may  be  taken  in  garnish- 
ment against  such  agent  for  a  debt  of 
the  insured.  Ard  v.  Bowie,  125  Ark. 
169,  187  SW   1066. 

409-4  Dart  Mfg.  Co.  v.  Carr,  174  la. 
471,  156  NW  714,  LEA1916E,  449; 
McClung  V.  Watson  (Tex.  Civ.),  165 
SW  532,  livestock  in  possession  of 
bailee. 

409-5  Bostwick-Goodell  Co.  c.  Wolff 
(Ga.),  90  SE  975. 

409-8     See  AnnCasl914D,  81,  note. 
410-12     Dart  Mfg.  Co.   v.  Carr,  174 
la.  471,  156  NW  714,  LEA1916E,  449. 
410-17    Koontz  v.  E.  Co.,  220  Mass. 
285,  107  NE  973,  LEA1915D,  838.    See 
note  in  LEAigiSD,-  838. 
411-20    Koontz  v.  E.  Co.,  220  Mass. 
285,  107  NE  973,  LEA1915D,  838. 
412-23    Modlin    v.    Smith,     13     Ga. 
App.   259,    79    SB    82.      See"   Eoof    v. 
Blake,  187  Mich.  38,  153  NW  3,  dist. 
Nachtegall   v.   Eeilley,   165   Mich.   347, 
130  NW  699. 

413-25  Elzy  v.  Morrison,  188  111. 
App.  711. 

413-26  Eoof  V.  Blake,  187  Mich.  38, 
153  NW  3,  aff.  Meigs  v.  Weller,  90 
Mich.  629,  51  NW  681. 
413-2S  Commercial  Nat.  Bank  v. 
Kirkwood,  184  111.  139,  56  NE  405, 
aflSrming  85  111.  App.  235;  Fay  &  Egan 
Co.  V.  Mill,  51  La.  Ann.  1708,  26  S 
386;  Scott  Co.  v.  Scheldt,  35  N.  D.  433, 
160  NW  502;  Ealey  v.  Smith  (Tex. 
Civ.),  73  SW  54;  Lacy  v.  Greenlee,  75 
W.  Va.  517,  84  SE  921.  Compare 
Sellers  V.  Puckett  (Tex.  Civ.),  180  SW 
639. 

[a]  A  debt  due  to  a  continuing  part- 
nership cannot  be  garnished  in  action 


against  individual  partner.    Scott  Co. 
V.  Seheidt,  35  N.  D.  433,  160  NW  502. 
413-29     Hoaglin  i.  Henderson  &  Co., 
119   Iowa   720,    94   NW   247,   61   LEA 
756,  97  AmSt  335. 

414-39  Peycke  Bros.  Com.  Co.  v. 
Coop.  Co.,  195  Mo.  App.  417,  191  SW 
1088;  Hall  V.  Elect.  Co.  (Tex.  Civ.),  183 
SW  13. 

415-44  Peycke  Bros.  Com.  Co.  v. 
Coop.  Co.,  195  Mo.  App.  417,  191  SW 
1088. 

416-48  Eansom  v.  Bidwell,  89  Conn. 
137,  93  A  134.  See  Citizens'  Nat.  Bk. 
V.  Bk.  (Colo.),  182  P  12. 
417-49  Loewe  v.  Bank,  230  Fed.  303. 
417-50  Hopedale  Mfg.  Co.  v.  Mills, 
224  Mass.  193,  112  NE  879;  Barkley 
v.  Kerfoot,  77  Wash.  556,  137  P  1046. 
418-51  Hockaday  v.  Warmack,  121 
Ark.  518,  182  SW  263;  Giesy-Walker 
Co.  V.  Briggs,  ^9  Utah  205,  162  P  876. 
418-53  Hoekaday  v.  Warmack,  121 
Ark.  518,  182  SW  263. 
418-56  West  Fla  Groc.  Co.  v.  Ins. 
Co.  (Fla.),  77  S  209;  Safe  Dep.  &  Tr. 
Co.  V.  Brew.  Assn.,  127  Md.  463,  96  A 
617;  Moreau  Elver  State  Bank  v. 
Tapinga,  37  S.  D.  404,  158  NW  786; 
Hall  V.  Elect.  Co.  (Tex.  Civ.),  183  SW 
13. 

419-57     West  Fla.   Groc.   Co.  v.  Ins. 
Co.  (Fla.),  77  S  209. 
420-62     See  Eankin  v.  Smith,  174  la. 
537,  156  NW  756. 

420-67  Hopedale  Mfg.  Co.  v.  Mills, 
224  Mass.  193,  112  NE  879. 
421-70  Aigeltinger  Co.  v.  Const.  Co., 
23  Cal.  App.  608,  139  P  436,  438;  Hall 
V.  Elect.  Co.  (Tex.  Civ.),  183  SW  13. 
422-75  See  Safe  Dep.  &  Tr.  Co.  v. 
Brew.  Assn.,  127  Md.  463,  96  A  617. 
425-5  Neszery  v.  Beard,  224  Mass. 
305,  112  NE  1012. 

426-14  [a]  Certificate  of  award  of 
the  Fire  Claims  Commission  is  not  sub- 
ject to  garnishment.  Hyman  Bros.  v. 
Sing  Warn,  16  Haw.  106. 
,426-15  Hardwick  v.  Harris,  22  N.  M. 
394,  163  P  253,  LEA1917D,  1137;  Pri- 
both  V.  Chism  (Okl.),  162  P  1103;  Bar- 
cus  V.  O'Brien  (Tex.  Civ.),  171  SW 
492;  Mottet  v.  Stafford,  94  Wash.  572, 
162  P  1001. 

426'-16  Hyman  v.  Sing  Warn,  16 
Haw.  106. 

427-18  See  Bareus  v.  O'Brien  (Tex. 
Civ.),  171  SW  492. 

427-19  Detroit  F.  &  M.  Co.  v.  Stew- 
art, 123  Ark.  42,  184  SW  438. 
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429-30  Liverpool,  etc.  Ins.  Co.  v. 
Bank,  143  Ga.  355,  85  SE  114;  Dod- 
son  17.  Hdw.  Co.  (Tex.  Civ.),  162  SW 
952. 

[a]  Before  expiration  of  time  for  re- 
bearing. — Comp.  Dodson  v.  Hdw.  Co. 
(Tex.  Civ.),  162  SW  952. 

429-35  Mathewson  v.  Shewmake,  15 
Ga.  App.  706,  84  SE  174;  Creditor's 
Collection  Assn.  v.  Bisbee,  80  Wash. 
358,  141  P  886;  Frieze  v.  Powell,  79 
Wash.  483,  140  P  690.  See  Koppen  v. 
Iron  &  Foundry  Co.,  181  Mo.  App.  72, 
163  SW  560. 

[a]  Seamen's  wages  may  be  attached. 
Schnack  v.  Clark,  21  Haw.  661.  But 
see  Holt  v.  Tullett,  17  Haw.  416;  Sim- 
erson  v.  Nav.  Co.,  2  U.  S.  D.  C.  (Haw.) 
181;  Holland  v.  Helene,  1  IT.  S.  D.  C. 
(Haw.)    281. 

[lb]  Fees  of  an  attorney  appointed  to 
defend  an  indigent  accused  of  crime 
are  not  exempt  as  being  fees  of  a 
public  ofi&cer.  Curtis  v.  Hutchinson,  126 
Minn.  264,  148  NW  66. 

430-36  Archers  v.  Bank,  88  Ala.  249, 
7  S  53;  Lund  v.  Valve  Co.,  185  111. 
App.  350;  Bump  v.  Augustine  (la.),  154 
NW  782;  Davis,  Watson  &  Co.  v. 
Humphrey,  22  la.  137;  Shryock  v.  B. 
&  0.  E.  Co.,  56  Md.  519;  First  Nat. 
Bank  v.  Weckler,  52  Md.  30;  House  v. 
Baltimore,  etc.  B.  R.,  48  Md.  130;  Chap- 
man V.  Berry,  73  Mi^s.  437,  18  S  918, 
55  AmSt  546;  Bobinson  v.  Aiken,  39 
N.  H.  211;  B:roner  v.  Eeilly,  49  App. 
Div.  41,  63  NTS  527;  Newark  v.  Funk, 
15  O.  St.  462;  Weaver  v.  Hill,  97  Tenn. 
402,  37  SW  142;  Frieze  v.  Powell,  79 
Wash.  483,  140  P  690. 

[a]  Whether  wages  earned  after  serv- 
ice of  process  and  before  answer  by 
the  garnishee  are  covered  by  the  writ. 
See  Frieze  v.  Powell,  79  Wash.  483,  140 
P   690. 

[b]  In  Quebec  one-fourth  of  the  wages 
of  a  workman  are  subject  to  garnish- 
ment even  though  they  be  not  due. 
Chabot  li.  Oneson,  11  Quebec  Sup.  Ct. 
223. 

430-38  Bump  v.  Augustine  (la.),  154 
NW  782.  See  Kruekemeyer  v.  Burck- 
hauser,  4  Ohio  App.  369,  35  Ohio  CC 
504. 

430-39  Tuemler  v.  Mills  (Mo. 
App.),  184  SW  1165. 
431-41'  [a]  Railroad  employes'  sal- 
ary, not  subject  of  garnishment,  when 
railroad  operated  by  the  U.  S.  Dick- 
ens V.  B.  Co.  (Tenn.),  210  SW  644. 


431-43  First  Nat.  Bk.  v.  Scott,  22 
N.  M.  411,  163  P  1084. 
[a]  Special  agent  appointed  by  super- 
intendent of  banks  in  liquidation  of 
insolvent  bank  is  a  public  oflScer.  Ger- 
ald V.  Walker  (Ala.),  78  S  856. 
432-44  [a]  District  attorney. 
Stockard  v.  Hamilton  (N.  M.),  180  P 
294. 

432-45  Hanson  v.  Hodge,  92  Wash. 
425,  159  P  388. 

432-47  See  Eong  v.  Chillingworth, 
19  Haw.  428. 

433-53  [a]  Dividends.  —  It  is  not 
within  the  power'  of  a  bankruptcy 
court,  in  the  absence  of  statutory 
authority,  to  permit  the  garnishment  of 
a  declared  dividend,  especially  where 
the  rights  of  an  assignee  are  involved. 
In  re  American  Elect.  Tel.  Co.,  211  Fed. 
88. 

434-56  First  Nat.  Bank  v.  Dimmick, 
190  Ala.  359,  67  S  309;  Marshall  v. 
Wentz,  28  Cal.  App.  540,  153  P  244; 
Nesom  v.  Bank  (Tex.  Civ.),  174  SW 
715. 

435-61  [a]  Money  due  nonresident 
defendants  from  an  insurance  company 
doing  business  in  the  forum,  for  a  loss 
covered  by  an  insurance  policy  issued 
in  the  state  of  defendant's  residence 
upon  homestead  property,  all  of  which 
is  exempt  from  seizure  in  that  state, 
may  be  the  subject  of  garnishment  in 
the  forum.  Person  v.  Dry  Goods  Co., 
113  Ark.  467,  169  SW  223. 
436-70  Mahr  v.  Cas.  Co.,  132  Minn. 
336,  156  NW  668;  Maryland  Cas.  Co. 
V.  Peppard  (Okl.),  157  P  106. 
437-77  Clark  v.  Minge,  187  Ala.  97, 
65  S  832. 

437-80    Union  State  Bk.  v.  Bk.,  122 
Ark.    612,    184    SW    411;    Husband    v. 
Linehan,   168   Ky.   304,   181   SW   1089. 
440-93     Smith    &    Bro.    v.    Spinnen- 
weber,  114  Ark.  384,  170  SW  84. 
441-94     [a]    Nor  will  a  colorable  as- 
signment.— Smith  &  Bro.    v.    Spinnen- 
weber,  114  Ark.  384,  170  SW  84. 
441-95     Bell-Wayland   Co,   v.   Nixon, 
57  Okl.  138,  156  P  1195. 
441-99    Midway  Five  Oil  Co.  v.  Bk., 
25  Cal.  App.  366,  143  P  800. 
442-1    Guillot  V.  Wallace  (Tex.  Civ.), 
168  SW  978. 

442-8    Heermans    v.     Blakeslee,     97 
Wash.  647,  167  P  128. 
442-11    Barton  Seed,  F.  &  I.  Co,  v. 
Bank,  128  Tenn.  320,  160  SW  848. 
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443-19  Waggoner  v.  Briggs  (Tex. 
Civ.),   166  SW  50. 

443-21  Petrie  v.  Wyman,  35  N.  D, 
126,  159  NW  616. 

445-<2S  Minneapolis  Thresh.  Maeh. 
Co.  V.  Calhoun,  37  S.  D.  542,  159  NW 
127. 

446-36    Barnhart  Bros.  &  Spindler  «. 
Dollarhide  (Mo.  App.),  186  SW  564. 
[a]    Money  in  national  banks. — Mark- 
ham-Stephens     Co.    V.    Eiehmond     Co. 
(N.  C),  99  SE  17. 

446-37  Lutz  v.  Williams,  79  W.  Va. 
609,  91  SB  460,  LEA1918A,  76. 
[a]  Although  deposited  in  the  name 
of  another,  a  deposit  belonging  to  de- 
fendant may  be  garnished.  Citizens' 
Bank  &  Trust  Co.  v.  Eogers  ;Tex.  Civ.), 
170  SW  258. 

446-38  Home  L.  &  L.  Co.  v.  Bouth, 
123  Ark.  360,  185  SW  467;  Jordon 
Marsh  Co.  v.  Hale,  219  Mass.  495,  107 
NE  357. 

447-40  [a]  Where  the  holder  of  the 
check  has  paid  the  maker  in  full  for 
the  check,  the  deposit  is  not  subject 
to  garnishment  at  the  suit  of  another 
creditor  of  the  makM.  Farrington  v. 
Com.  Co.,  94  Neb.  108,  142  NW  297. 
448-48  American  Trust  &  Sav.  Bank 
V.  O'Barr,  12  Ala.  App.  546,  67  S  794; 
Seavey  v.  Seavey,  114  Me.  14,  95  A 
265;  Clough  v.  Glines  &  Stevens  Co.,  77 
N.  H.  408,  92  A  803;  Knittle  v.  Bllen- 
busch,  38  S.  D.  22,  159  NW  893. 
450-59  Burdine  v.  White,  173  Ky. 
158,  190  SW  687. 

450-60  Ewing  v.  Mill  Co.,  183  la. 
711,  167  NW  607. 

450-61  Goyer  Co.  v.  Williamson,  107 
Ark.  189,  154  SW  525;  O'Neill  v. 
Sewell,  85  Ga.  481,  11  SE  831;  Dob- 
bins V.  K.  Co.,  37  Ga.  240;  Ewing  V. 
Mill  Co.,  183  la.  711,  167  NW  607; 
Tracy  v.  Hornbuekle,  8  Bush  (Ky.) 
336;  Divine  v.  Harvie,  7  T.  B.  Mon. 
(Ky.)  439,  18  AmDec  194;  Wild  v. 
Ferguson,  23  La.  Ann.  752;  Travelers' 
Ins.  Co.  V.  Maguire,  218  Mass.  360,  105 
NE  1023;  John  Bohan  &  Son  Boiler 
Wks.  Co.  V.  Young,  190  Mo.  App.  649, 
176  SW  295;  Keene  v.  Smith,  44  Or 
525,  75  P  1065;  Oglesby  v.  Durr  (Tex. 
Civ.),  173  SW  276;  Buck  v.  Guai:intors 
L.  I.  Co.,  97  Va.  719,  34  SE  950;  Bollo 
V.  Ins.  Co.,  64  Va.  509,  14  AmRep  147; 
Beaston  «..  Bk.,  89  Wash.  627,  155  P 
162.  See  note  in  44  LEA  (NS)  218. 
451-63  Heselton  v.  Campion,  111 
Me.  583,  89  A  12. 


452-73    Faurie  v.  Board  of  DirectorSj 
222  Fed.  251,  38  CCA  73. 
453-82  See  Kellogg  v.  Witte  (Wash.), 
182  P  570. 

453-84  Burdine  v.  White,  173  Ky. 
158,  190  SW  687. 

454-94     Turner   v.   Gibson,   105   Tex. 
488,  151  SW  793,  43   LEA   (NS)   571. 
See  note  in  43  LEA  (NS)  571,  575. 
455-3    Fargo    v.    Schraudenbach    (S. 
D.),  167  NW  492. 

456-9     Nelson  v.  Harper,  122  Ark.  39, 
182  SW  619.    See  Mann  v.  Gordon  Co., 
77  Or.  457,  151  P  704. 
458-19     Ewipg  V.   Mill   Co.,   183   la. 
711,  167  NW  607. 

458-20  Ewing  ».  Mill  Co.,  183  la. 
711,  167  NW  607. 

458-22  [a]  State  statutes  providing 
immunity  do  not  apply  to  receivers  ap- 
pointed by  federal  court  of  equity. 
Lamb  v.  Whitman,  17  Ga.  App.  687,  87 
SE  1095. 

458-25  Property  outside  the  juris- 
diction of  the  court  creating  the  re- 
ceivership may  be  garnished  by  cred- 
itors of  the  corporation.  Seaboard  Air 
Line  Ey.  v.  Burns,  17  Ga.  App.  1,  86 
SE  270. 

458-28    Safe  Dep.  &  Tr.  Co.  v.  Brew. 
Assn.,  127  Md.  463,  96  A  617. 
459-30    Minneapolis  Threshing  Mach. 
Co..«.  Calhoun,  37  S.  D.  542,  159  NW 
127. 

461-44  Sherman  v.  Havens,  94  Kan. 
654,  146  P  1030;  Gulf  Nat.  Bank  v. 
Shelton  (Tex.  Civ.),  182  SW  337. 
462-49  Cheshire  Nat.  Bank  v.  Jaynes, 
225  Mass.  432,  114  NE  727. 
463-61  Sherman  v.  Havens,  94  Kan. 
654,  146  P  1030. 

464-65  Sherman  v.  Havens,  94  Kan. 
654,  146  P  1030. 

466-84  Barkley  v.  Kerfoot,  77  Wash. 
556,  137  P  1046. 

466-85    But  see  Barkley  v.  Kerfoot, 
77  Wash.  556,  137  P  1046. 
466-94    Beaston  v.   Bank,   89   Wash. 
627,  155  P  162.     Compare  Balthaser  v. 
Bitner,  61  Pa.  Super.  611. 
467-97    See   Kasperski  v.   Karaskie- 
wicz,  192  111.  App.  113. 
467-98    American   Exeh.   Nat.   Bank 
V.  Superior  Court,  29  Cal.  App.  8,  154 
P  279;  Andrews  v.  Sasser,  17  Ga.  App. 
482,  87  SE  717;  American,  etc.  Chem. 
Co.  '».   Scrimger,   130   Md.   389,   100  A 
774,   LEA1917F,    394;     Moreau    Eiver 
State  Bank  «.  Japinga,  37  S.  D.  404, 
158  NW  786. 
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[a]  If  not  accepted  as  payment  the 
creditor  may  garnish  the  debt  repre- 
sented by  the  cheek.  Kirby  Planing 
Mill  Co.  V.  Titus,  14  Ga.  App,  1,  80 
SE  18. 

468-6  Detroit  Fire  &  Marine  Ins. 
Co.  ».  Stewart,  123  Ark.  42,  184  SW 
438. 

468-11  Frieze  v.  Powell,  79  Wash. 
483,  140  P  690. 

470-27  Substantial  compUaace. — Mc- 
Laughlin V.  Merc.  Co.,  74  Or.  80,  144 
P  1154. 

471-30  Loewe  v.  Bank,  236  Fed.  444, 
149  CCA  496,  LEA  1917B,  938. 
471-33     Mathison     v.     Biekard,     48 
Utah  226.  158  P  787. 
472-35      Freeman  v.  Irr.   Co.   (Tex. 
Civ.),  188  SW  444. 

472-39    Atwood  v.   Eoan,  26   N.  D. 
622,  145  NW  587,  51  LBA  (NS)  597. 
472-40      Atwood  v.  Eoan,   26  N.  D. 
622,  145  NW  587,  51  LBA  (NS)  597. 
[a]  Wages  cannot  be  attached  if  no 
personal   service   has  been   had   unless 
the  suit  is  brought  in   the   county   or 
city   in   which   the    defendant   resides, 
or  in   the    county    or   city   where    the 
debt  was   contracted   or   the   cause   of 
action   accrued.     Laws.     1911,   p.    141; 
Jenkins   Sons  Music   Co.   v.   Sage,   184 
Mo.  App.  340,  171  SW  672. 
473-43    But    see    Kilroy    v.    BriggB, 
198  Mo.  App.  240,  200  SW  436. 
474-44    Morris    Plan    Co.    v.    Miller, 
102  Misc.  470,  169  NYS  37;     General 
Bond.    &    Oas.    Co.    v.    Lawson    (Tex. 
Civ.),   196   SW    346.     See   note   in   49 
LEA    (NS)    548. 

474-45  Atkins  v.  Evans,  76  W.  Va. 
17,  84  SE  901.  See  Hardinge  v.  Zinc 
Co.,  171  App.  Div.  742,  157  NYS  852. 
474-46  Gerlach  Mere.  Co.  v.  Hughes- 
B.  Co.  (Tex.  CSv.),  184  SW  784. 
474-47  Leech  v.  Brown,  172  la.  182, 
154  NW  440. 

476-60  See  Louisville  &  N.  E.  Co.  v. 
McCarty,  195  Ala.  150,  70  S  91;  Har- 
dinge V.  Zinc  Co.,  171  App.  Div.  742, 
157  NYS  852;  Morris  Plan  Co.  v. 
Miller,  102  Misc.  470,  169  NYS  37. 
477-61  Baltimore  &  O.  E.  Co.  v. 
Hostetter.  240  U.  S.  620,  36  Sup.  Ct. 
475,  60  L.  ed.  829. 

477-64  8.  13.  Bamett,  193  Mo.  App. 
36,  180  SW  458. 

477-65  [a]  A  personal  action  for 
debt  impounds  the  res  and  fixes  its 
situs  as  against  a  garnishment  in  a 
foreign  jurisdiction.    St.  Louis  &  S.  P. 


E.  Co.  ».  Crews,  51  Okl.  144,  151  P 
879,  Ann  Cas,  1918C,  823. 
477-66  [a]  The  situs  of  the  debt 
may  be  at  the  residence  of  the  gar- 
nishee. Seaboard  Air  Line  By.  v. 
Burns,  17  Ga.  App.  1,  86  SE  270. 
479-70  Person  v.  Dry  Goods  Co.,  113 
Ark.  467,  169  SW  223. 
479-71  Leech  v.  Brown,  172  la.  182, 
154  NW  440;  Morris  Plan  Co.  «.  Mil- 
ler, 102  Misc.  470,  169  NYS  37. 
481-79  Thomas  v.  Bank,  157  Wis. 
635,  147  NW  1005. 
[a]  Appearance  of  nonresident  does 
not  operate  to  give  jurisdiction  to  im- 
pound property  not  otherwise  reach- 
able by  the  court's  process.  Thomas 
V.  Bank,  157  Wis.  635,  147  NW  1005. 
481-80  [a]  The  national  home  for 
disabled  soldiers,  which  is  located,  on 
territory  ceded  by  the  state  under  an 
act  of  cession  giving  the  United  States 
exclusive  jurisdiction  thereof,  reserv- 
ing however,  the  right  to  serve  civil 
and  criminal  processes  thereon,  is  not 
subject  to  trustee  process,  because  it  is 
not  "within  the  state,"  this  phrase 
meaning  ' '  within  "  the  jurisdiction  of 
the  state."  Brooks  Hdw.  Co.  t). 
Greer,  111  Me.  78,  87  A  889. 
481-81  Morrison  v.  E.  Co.,  101  Neb. 
49,  161  NW  1032. 

482-85  Seaboard  Air  Line  By.  «. 
Burns,  17  Ga.  App.  1,  86  SE  270. 
483-86  Louisville  &  N.  E.  Co.  v.  Mc- 
Carty,  195  Ala.  150,  70  S  91. 
4S5-2  Lamb  v.  Whitman,  17  Ga.  App. 
687,  87  SE  1095;  Nichol  v.  Nevers, 
196  Mich.  203,  163  NW  65;  S.  v.  Bar- 
nett,  193  Mo.  App.  36,  180  SW  458; 
Friedman  v.  Bank,  39  Okla.  486,  135  P 
1069,  49  LEA  (NS)  548.  See  note  to 
49  LEA  (NS)  548. 

488-28  Jones  v.  Maril,  19  Ga.  App. 
216,  91  SE  445;  Johnson  v.  Hall  (Tex. 
Civ.),  163  SW  .S99. 
488-30  See  Jackson  v.  Barksdale,  17 
Ga.  App.  461,  87  SE  691. 
488-31  Walton  v.  Bank  (Tex.  Civ.), 
185  SW  369. 

[a]  The    afSdavit    is    not    eridence. ' 
Schwab  &  Son  v.  Norwood  (Tex.  Civ.), 
183   SW  807. 

[b]  An  agent  or  member  of  a  partner- 
ship should  make  an  affidavit  for  a 
partnership  plaintiff.  Dodson  v.  Hard- 
ware Co.  (Tex.  Civ.),  162  SW  952. 
Erratum.  —  For  "garnishee"  read 
"plaintiff." 
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489-33     Dickinson    v.    Bank     (Tex. 

Civ.),  185  SW  674. 

489-35  Compare  Beinertsen  v.  Ben- 
nett &  Sons  (Tex.  Civ.),  185  SW  1027. 
489-37  Nat.  Bank  of  Commerce  «. 
Brokerage  Co.  (Tex.  Civ.),  198  SW 
174;  Cawthon  v.  Bank  (Tex.  Civ.), 
193  SW  783;  Pedlas  «.  Golbus.  156 
Wis.  341.  146  NW  526. 
489-38  Mutual  Fertilizer  Co.  v.  Hen- 
derson, 18  Ga.  App.  495,  89  SE  602. 
489-39  Dickinson  v.  Bank  (Tex. 
Civ.),  185  SW  674. 

490-44  [a]  In  a  tort  action,  the  af- 
fidavit must  show  that  defendants  are- 
not  residents  of  the  state,  or  their  resi- 
dence is  not  known  or  ascertainable 
with  due  diligence,  or  that  defendant 
is  a  foreign  corporation.  Pedlas  v.  Gol. 
bus,  156  "Wis.  341,  146  NW  526. 

[b]  Description  of  plaintiff. — An  affi' 
davit  stating  "Now  comes  W.  H.  Co., 
a  firm  composed  of,"  etc.,  clearly 
shows  the  plaintiff  to  be  a  partnership. 
Dodson  V.  Hdw.  Co.  (Tex.  Civ.),  162 
SW  952. 

[c]  Where  an  executor  or  administra- 
tor is  garnished. — Joiner  v.  L.  Mohr  & 
Sons,  14  Ga.  App.  364,  80  SE  856; 
Joiner  v.  Dougherty-W.-L.  Co.,  14  Ga. 
App.  360,  80  SE  854. 

490-45  [a]  Not  necessary. — ^Wil- 
liamson V.  Cayo  (Tex.  Civ.),  211  SW 
795. 

491-48  Bennett  v.  Grain  Co.,  100 
Kan.  289,  164  P  259. 
491-51  [a]  Falsity  of  facts  in  an 
aflSdavit  for  garnishment  is  not  ground 
for  motion  to  quash.  Cawthon  v. 
Bank  (Tex.  Civ.),  193  SW  783. 
491-52  Stovall  v.  Joiner,  10  Ga.  App. 
204,  73  SE  22;  Mottet  v.  Stafford,  94 
Wash.  572,  162  P  1001. 
[a]  Where  the  debtor  had  been  ad- 
judicated a  bankrupt,  an  amendment 
must  be  denied.  Joiner  v.  Dougherty- 
W.-L.  Co.,  14  Ga.  App.  360,  80  SE  854. 
492-62  Dishman  v.  GrifiSs  (Ala.),  73 
S  966;  Nat.  Bank  of  Commerce  v. 
Brokerage  Co.  (Tex.  Civ.),  198  SW 
174. 

492-66  Good  v.  Sleeth,  176  Mo.  App. 
639,  160  SW  1;  Mason  v.  Miller,  54 
Okl.  46,  153  P  187.  * 

492-59  Woods  v.  Mills,  17  Ga.  App. 
422,  87  SE  688. 

492-61     Dickinson     v.    Bank     (Tex. 
Civ.),  185   SW   674. 
492-62    Dishman  f.  Griffis  (Ala.),  73 
S  966.  '' 


[a]     Defects  In  bond  not  waived  by 

claimant  by  traversing  garnishee 's  an- 
swer. Schuer,  Wise ,  &  Co.  v.  Eeaton, 
18  Ga.  App.  205,  89  SE  168. 
494-76  Dillon  v.  Fahey,  88  Conn. 
605,  92  A  412;  State  Nat.  Bank  v. 
Lowenstein,  52  Okl.  259,  155  P  1127. 

[a]  Variance  In  the  file  numbers  upon 
the  writ  of  garnishment  and  the  affi- 
davit is  not  ground  for  quashing  the 
writ.  Dodson  v.  Hdw.  Co.  (Tex.  Civ.), 
162  SW  952. 

[b]  Additional  matter  may  be  treated 
as  surplusage. — Dickinson  v.  Bank 
(Tex.  Civ.),  185  SW  674. 

[c]  Mere  clerical  errors  will  not  viti- 
ate the  writ.  Dickinson  v.  Bank  (Tex. 
Civ.),  185  SW  674. 

494-77  Dillon  v.  Fahey,  88  Conn. 
605,  92  A  412. 

494-79  Edwards  v.  Case,  78  Or.  220, 
152  P  880. 

495-80     Simerson     v      Nav.     Co.,     i 
V.  S.  D.  C.  (Haw.)  181. 
495-84    Edwards  v.  Case,  78  Or.  220, 
152  P  880. 

[a]  Sheriff  or  Deputy  must  make  ser- 
vice. Upjohn  Co.  V.  Board  of  Com'rs 
(N.  M.),  185  P  279. 

495-85  Frieze  v.  Powell,  79  Wash. 
483,  140  P  690. 

496-86  Eome  Oil  &  F.  Co.  v.  Stan- 
sell,  21  Ga.  App.  227,  94  SE  272;  Cen- 
tral of  Georgia  E.  Co.  v.  Dickerson,  15 
Ga.  App.  293,  82  SE  942;  Ferreira  v. 
Kamo,  18  Haw.  593;  McCain  v.  Circ. 
Judge,  187  Mich.  73,  153  NW  5.  See 
Frieze  v.  Powell,  79  Wash.  483,  140  P 
690;  5  Standard  Proc.  637,  n.  87,  and 
supplement  thereto. 

497-93  Dillon  v.  Fahey,  88  Conn. 
605,  92  A  412;  McCain  v.  Circ.  Judge, 
187  Mich.  73,  153  NW  5;  Atkins  v. 
Evans,  76  W.  Va.  17,  84  SE  901. 
497-94  Citizens'  Nat.  Bank  v.  Fer- 
tilizer Works,  16  Ga.  App.  533,  86  SE 
403. 

497-95  Lyon  v.  Baldwin,  194  Mich. 
118,  160  NW  428;  Edwards  v.  Case, 
78  Or.  220,  152  P  880;  Price  v.  Boot 
Shop,  75  Or.  343,  146  P  1088;  Atkins 
V.  Evans,  76  W.  Va.  17,  84  SE  901. 
497-97  S.  V.  Stipp  (Mo.  App.),  179 
SW  723.  y 

497-98     Turks  Head  Tail.  Co.  v.  An- 
thony, 38  R.  L  7,  94  A  857. 
498-4    Wipperman  Merc.  Co.  v.  Jacob- 
son,  133  Minn.  326,  158  NW  606;  Lom- 
bard V.  Maguire  Penniman  Co.  (N.  H.), 
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99  A  295;  Farmers  Elevator  Co.  v. 
Thresher  Go.  (Tex.  Civ.),  189  SW 
1018. 

[a]    Service  on  principal  defendant  is 
necessary  in  order  to  acquire  jurisdic- 
tion.    State  Nat.  Bank  v.  Lowenstein, 
52  Okl.   259,   155  P   1127;      Powell   v. 
Bank,  56  Okl.  44,  155  P  500. 
498-7      Lombard   v.   Maguire    Penni- 
man  Co.,  78  N.  H.  280,  99  A  295. 
499-9     [a]    The  service  of  the  gar- 
nishment impounds  in  the  hands  of  the 
garnishee   such  debt   or   effects  as  the 
defendant    may    have    therein.     Farm- 
ers' &  Merchants'  State  Bank  v.  Set- 
zer  (Tex.  Civ.),  185  SW  596. 
499-10    Ornelas  v.  Newburger  &  Co., 
139  La.  832,  72  S  372. 
499-11     [a]    Garnishment  of  a  par- 
ticular fund  waives   plaintiff's   equit- 
able lien  thereon.     First  Nat.  Bank  v. 
Neilsen,  92  Wash.  84,  159  P  113. 
500-18    Dishman  v.  GrifiBs  (Ala.),  73 
S  966;      Marsh   v.    Wilson   Bros.,   124 
Minn.  254,  144  NW  959;      Farrington 
V.  Com.  Co.,  94  Neb.  108,  142  NW  297. 
SOl-19     Gulf  Nat.  Bk.  v.  Bass  (Tex. 
Civ.),  177   SW   1019. 
501-21     Seaboard    Air    Line    Ey.    v. 
Burns,  17  Ga.  App.  1,  86  SE  270;  Eick- 
man  v.  Eickman,   180   Mich.    224,   146 
NW   e'09;      Peck   v.   Monahan,   87   Vt. 
312,  89  A  358. 

501-22  Gulf  Nat.  Bank  v.  Bass  (Tex. 
Civ.),  177  SW  1019. 
502-25  Citizens'  Nat.  Bank  e. 
Dasher,  16  Ga.  App.  33,  84  SE  482; 
Marsh  v.  Wilson  Bros.,  124  Minn.  254, 
144  NW  959. 

502-31  Peycke  Bros.  Com.  Co.  v. 
Coop.  Co.,  195  Mo.  App.  417,  191  SW 
1088. 

503-32    International    Harv.    Co.    v. 
Hanson,  36  N.  D.  78,  161  NW  608. 
503-33    Crane  v.  Mfg.  Co.,  77  W.  Va. 
617,  87  SE  1018. 

503-35  Burns  v.  Payne,  31  Or.  100, 
49  P  884;  Hall  v.  Elect.  Co.  (Tex. 
Civ.),  183  SW  13;  Baldwin  v.  Per- 
cival,  88  Vt.  211,  92  A  101. 
503-36  Dickinson  v.  Davis,  171  la. 
29,  153  NW  203. 

504-39  Southern  Amusement  Co.  c. 
Neal,  15  Ga.  App.  130,  82  SE  765; 
Modlin  V.  Smith,  13  Ga.  App.  259,  79 
SE  82;  Hoyt  v.  Clemans,  167  la.  330, 
149  NW  442,  LRA  1915C,  166;  Farring- 
ton V.  Com.  Co.,  94  Neb.  108,  142  NW 
297;  Burns  v.  Lowe  (Tex.  Civ.),  161 
SW  942;     Hubbell  Slack  &  Co.  v.  Cot- 


ton Co.  (Tex.  Civ.),  196  SW  681;  Far- 
mers' &  Merchants'  State  Bank  v.  Set- 
zer  (Tex.  Civ.),  185  SW  596;  First 
Nat.  Bk.  V.  Neilsen,  92  Wash.  84,  159 
F  113;  Crane  v.  Mfg.  Co.  (W.  Va.),  87 
SE  1018.  See  Dickinson  v.  Davis,  171 
la.  29,  153  NW  203. 

504-40  Mantyaja  v.  Kuivala,  28 
Cal.  App.  396,  152  P  938;  Seheuerman 
V.  Mathison,  74  Or.  40,  144  P  1177; 
Barkley  v.  Kerfoot,  77  Wash.  556,  137 
P  1046;  Searle  v.  Bird,  94  Wash.  21, 
161  P  838;  Beaston  v.  Bank,  89  Wash. 
627,  155  P  162. 

506-45  Hockaday  v.  Warmack,  121 
Ark.  518,  182  SW  263. 
506-49  Price  v.  Boot  Shop,  75  Or. 
343,  146  P  1088;  Peck  v.  Monahan,  87 
Vt.  312,  89  A  358;  Bank  of  Union  v. 
Baird,  72  W.  Va.  716,  79  SE  738. 

507-53  Flynn-Harris-Bullard  Co.  v. 
Hampton,  70  Fla.  231,  70  S  385. 

508-56  Flynn-Harris-Bullard  Co.  v. 
Hampton,  70  Fla.  231,  70  S  385;  Wise 
f.  Eeed,  79  Wash.  134,  149  P  325, 

508-58      Flynn-Harris-Bullard   Co.  v. 
Hampton,  70  Fla.  231,  70  S  385. 
509-62     Lund  v.  Valve  Co.,  185  111. 
App.  350;    Brocket  Merc.  Co.  v.  Lemke 
(N.  D.),  166  NW  800.    See  Barkley  v. 
Kerfoot,  77  Wash.  556,  137  P  1046. 
510-65      Glazier   v.   Jacobs,   250   Pa. 
357,  95  A  532;    Hall  v.  Elect.  Co.  (Tex.. 
Civ.),  183  SW  13;     Malone  Lumb.  Co. 
V.  Davis  Co.  (Tex.  Civ.),  181  SW  849; 
Baldwin  «.  Percival,  88  Vt.  211,  92  A 
101. 

[a]     It  does  not  reach  debts  incurred 
or  effects  coming  into  the  garnishee's 
hands    after   answer.     Lund    v.   Valve 
Co.,  185  111.  App.  360. 
512-74       Loewe    v.    Bank,    236    Fed. 
444,  149  CCA  496,  LEA1917B,  938. 
512-77     Hockaday  v.  Warmack,  121 
Ark.  518,  182  SW  263. 
514-92    Bordes  v.  Bank,  141  La.  144, 
74  8  884. 

514-93  [a]  Garnishment  relieves  an 
insurance  company  from  statutory  pen- 
alty for  non-payment  of  insurance  fund 
on  demand.  Abbott  Lumb.  Co.  v. 
Ins.  Co.,  140  La.  130,  72  S  841. 
fb]  Notice  to  defendant  of  dissolu- 
tion of  garnishment  by  bond  not  a 
prerequisite  to  suit  by  creditor.'  Nes- 
zery  v.  Beard,  224  Mass.  305,  112  NE 
1012. 

514-97  Neszery  v.  Beard,  224  Mass. 
305,   112   NE   1012. 
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515-1  [a]  Pendency  of  a  prior  gar- 
nlsbment  operates  as  a  stay  and  not 
as  a  bar.  Neszery  v,  Beaid,  224  Mass. 
305,  112  NE  1012. 

515-4  [a]  When  debt  has  been  gar- 
nished in  a  foreign  state,  a  plea  in  bar 
to  creditor's  action  should  show  ex- 
cuse for  failure  to  give  the  non-resident 
defendant  timely  notice  of  the  garnish- 
ment. St.  Louis  &  S.  F.  E.  Co.  v. 
Crews,  51  Okl.  144,  151  P  879,  AnnCas 
1918C,  823. 

515-7  Hookaday  v.  Warmaek,  121 
Ark.  618,  182  SW  263;  Hall  v.  Elect. 
Oo.  (Tex.  Civ.),  183  SW  13. 
516-9  Hockaday  v.  Warmack,  121 
Ark.  518,  182  SW  263. 
516-12  O'Barr  v.  Turner  (Ala. 
App.),  75  S  271;  International  Harv. 
Co.  V.  Hanson,  36  N.  D.  78,  161  NW 
608;  El  Eeno  Foundry  &  Mach.  Co.  v. 
Ice  Co.,  54  Okl.  116,  153  P  1107;  Mor- 
ris V.  Leach,  82  Or.  509,  162  P  253; 
Hall  V.  Elect.  Co.  (Tex.  Civ.),  183  SW 
13;  Searle  v.  Bird,  94  Wash.  21,  161 
P  838. 

517-13    Diamond  Cork  Co.  v.  Jobbing 
Co.,  116  Me.  67,  100  A  7. 
518-15     Hall  c.  Terra  Cotta  Co.,  97 
Kan.  103,  154  P  210. 
518-18    See  Gravitt  v.  Owen,  141  Ga. 
674,   81    SE   1107. 

[a]  Unless  the  lien  is  lost. — Childress 
V.  Harmon  (Tex.  Civ.),  176  SW  154. 

519-23  Savings  Bank  v.  Loewe,  242 
V.  8.  357,  37  Sup.  Ct.  172,  61  L.  ed. 
360. 

519-28  Holbrook  v.  FyfEe,  164  Ky. 
435,  175  SW  977;  McClung  v.  Watson 
(Tex.  Civ.),  165  SW  532. 
519-29  Vanderploeg  &  Kuiper  v. 
Peterson,  190  111.  App.  61;  Peck  v. 
Monahan,  87  Vt.  312,  89  A  358. 
[a]  Where  original  process  is  void,  the 
garnishee  had  the  right  to  pay  the 
money  into  the  bankruptcy  court,  the 
defendant  having  been  adjudged  a 
bankrupt.  The  subsequent  perfection 
of  the  process  by  amendment  would 
not  render  the  garnishee  liable  to  pay 
the  fund  twice  when  he  had  previously 
lawfully  paid  it  over  to  the  bank- 
ruptcy court.  Joiner  c.  Dougherty- 
Ward-Little  Co.,  14  Ga.  App.  360,  80 
SE  854. 

620-32     Central    of    G.    E.    Co.    v. 
Napier   (Ga.  App.),  91   SE   1004. 
521-39     Moody  v.  Bank  (Tex.  Civ.), 
198  SW  169. 


521-41  Gacnlsbee  not  obliged  to  pa;; 
fund  into  court. — A  garnishee  under 
Louisiana  Code  praet.  art.  246,  can- 
not pendente  lite,  be  compelled  to  de- 
posit money  with  sheriff  or  clerk  of 
court.  Abbott  Lumb.  Co.  v.  Ins  Co., 
140  La.  130,  72  S  841. 
522-47  Detroit  Fife  &  Marine  Ins. 
Co.  V.  Stewart,  123  Ark.  42,  184  SW 
438. 

522-50  [a]  A  general  denial  of  in- 
debtedness, without  specific  disclosure 
that  debt  has  been  transferred,  does 
not  raise  the  issue  of  the  transfer  of 
the  debt,  and  no  evidence  thereof  is 
admissible  on  contest  of  the  answer. 
Stovall  V.  Hamilton,  14  Ala.  App.  484, 
71  S  63. 

522-51  Home  Land  &  Loan  Co.  v. 
Eouth,  123  Ark.  360,  185  SW  467. 
522-52  Seavey  v.  Seavey,  114  Me. 
14,  95  A  265;  Malone  Lumb.  Co.  v. 
Davis  Co.  (Tex.  Civ.),  181  SW  849. 
523-53  First  Nat.  Bank  v.  Eamsey- 
Wheeler  Co.,  17  Ga.  App.  442,  87  SE 
679;  Shaw  v.  Boyd,  19  Haw.  83.  See 
Barton  Seed.  F.  &  I.  Co.  v.  Bank,  128 
Tenn.  320,  160  SW  848;  Farmers'  & 
M.  State  Bank  v.  Setzer    (Tex.  Civ.), 

185  SW  596. 

524-57  [a]  Claims  arising  prior  to 
bankruptcy,  may  not  offset  liability 
which  accrued  to  defendant  after 
bankruptcy.  Mahr  v.  Cas.  Co.,  132 
Minn.  336,  156  NW  668. 

524-62      First   Nat.  Bank  v.  Hinge, 

186  Ala.  405,  64   S   957.     See  Elzy  v. 
Morrison,  180  111.  App.  711. 
525-72    Minge  v.  Bank,  191  Ala.  271, 
68   8   141;      Perry   v.   Pye,   215   Mass. 
403,  102  NE  653. 

526-77  [a]  When  defendant  is  non- 
resident and  cited  by  publication,  it  is 
the  duty  of  the  garnishee  to  notify  the 
principal  defendant.  Detroit  Fire  & 
Marine  Ins.  Co.  v.  Stewart,  123  Ark. 
42,  184  SW  438;  St.  Louis  &  S.  F. 
Ey.  Co.  V.  Crews,  51  Okl.  144,  151  P 
879,  AnnCas  1918C,  823. 
527-79  St.  Louis  &  S.  F  E.  Co.  c. 
Crews,  51  Okl.  144,  151  P  879,  AnnCas 
1918C,  823. 

527-81  Sehroeder  Wine  &  L.  Co.  e. 
Coal  &  M.  Co.,  179  Mo.  App.  93,  161 
SW  352;  Sehroeder  Wine  &  L.  Co.  v. 
Coal  &  M.  Co.,  179  Mo.  App.  109,  161 
SW  357. 

527-82  Wilmer  v.  Mann,  121  Md. 
239.  88  A  222. 
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S27-84  Ogle  v.  Barron,  247  Pa.  19, 
92  A  1071;  Bussell  *.  Hamilton  (Tex, 
Civ.),  174  SW  705. 
528-S5  St.  Louis  &  S.  P.  Ry.  Co.  v, 
Crews,  51  Okl.  144,  151  P  879,  AnnCM 
19180,  823. 
52S-S6  Jones  v.  Maril,  19  Qa.  App. 
216,  91  SE  445.  See  Sehempp  v.  Fry, 
165  Pa.  510,  30  A  941;  Baldy  v.  Brady, 
15  Pa.  103;  Bank  of  Union  v.  Baird,  72 
W.  Va.  716,  79  SE  738. 
528-87  Jones  v.  Maril,  19  Ga.  App. 
216,  91  SE  445;  St.  Louis  &  S.  F.  By. 
Co.  V.  Crews,  51  Okl.  144,  151  P  879, 
AnnCas  19180,  823;  Citizens'  Bank  & 
Trust  Co.  V.  Eogers  (Tex.  Civ.),  170 
SW  258. 

529-89  Warner  &  Co.  v.  Burkhalter, 
22  Ga.  App.  71,  95  SE  470;  Gerlach 
Merc.  Co.  v.  Hughes-B.  A.  Co.  (Tex. 
Civ.),  189  SW  784. 

529-90  Atwood  v.  Eoan,  26  N.  D. 
622,  145  NW  587,  51  LEA  (NS),  597 
(see  note). 

[a]  That  garnishee  has  heeu  sued  tj 
defendant  In  another  state  is  a  de- 
fense which  should  be  interposed  in 
the  garnishment  proceedings.  St.  Louis, 
S.  F.  By.  Co.  V.  Crews,  51  Okl.  144, 
151  Pa.  879,  A^nCas  1918C,  823. 
530-92  Warner  &  Co.  v.  Strickland, 
144  Ga.  547.  87  SB  667. 
531-1  Jones  t;.  Maril,  19  Ga.  App, 
216,  91  SE  445. 

531-11     Jones    v.     Maril,     19     Ga. 
App.  216,  91  SE  445. 
531-12     Jones  v-  Maril,  19  Ga.  App. 
216,  91  SB  445. 

[a]  A  motion  to  set  aside  seirlce  by 
puhlication  on  the  ground  the  garn- 
ishee is  not  indebted  to  the  movant, 
who  is  defendant,  is  not  the  proper 
method  of  disposing  of  a  case  where 
this  issue  is  pending  for  trial  between 
the  garnishee  and  the  plaintiff.  An 
order  setting  aside  publication  on  this 
ground  is  erroneous.  Chambers  c. 
Bane,  91  Kan.  88,  136  P  923. 
532-14  Any  ground  available  to 
garnishee  is  in  some  jurisdictions 
available  to  the  debtor.  Mason  v. 
Miller,  54  Okl.  46,  153  P  187. 
532-17  See  Bussell  v.  Hamilton 
(Tex.  Civ.).  174  SW  705. 
[a]  Making  and  delivering  a  Terifled 
schedule  to  the  officer  serving  process 
is  not  essential  to  making  of  a  valid 
claim  of  exemption  by  defendant.  Peo- 
ple's Nat.  Bank  v.  Boyles,  34  S.  D.  288, 
148  NW  135. 


532-18     [a]     Time  within  which  to 
interpose  defense.  Schroeder  v.  Daven- 
port, 29  N.  D.  400,  150  NW  926. 
532-19   Wasson  v.  Harris  (Tex.  Civ.), 
209  SW  758. 

532-21       Downing   v.   Downing,    227 
Mass.  7,  116  NE  495. 
[a]    In  the  municipal  court  of  Ohlcago, 
See    Mclnerney    v.    Graham,    185    III. 
App.  303. 

533-29     Mac  Ausland  v.  Taylor,  220 
Mass.  265.  107  NE  942. 
533-30    Contra,  Wilmer  v.  Mann,  121 
Md.  239.  88  A  223. 
533-31    fa]  Answer  on  appeal.— The 
filing  of  an  answer  for  the  first  time 
in  the  circuit  court  where  the  case  is 
on  appeal  from  the  justice's  court  will 
be    denied.     Jamison   v.   Mulford    Co., 
108  Miss.  639,  67  S  148. 
534-32    Central  of  Georgia  B.  Co.  v. 
Diekerson,    15    Ga.    App.   293,    82   SB 
942. 

534-33  [a]  Time  for  disclosure  is  a 
matter  of  discretion  of  the  court.  Pal- 
mer V.  Truck  Co.  (N.  H.),  103  A  94S. 
534-35  MacAusland  v.  Taylor,  220 
Mass.  265,  107  NE  942. 
535-37  See  Central  of  Georgia  B. 
Co.  V.  Diekerson,  15  Ga.  App.  293,  82 
SE  942. 

[a]  An  afBdavlt  showing  the  person 
answering  to  be  a  duly  authorized  per- 
son to  make  answer  for  the  corpora- 
tion is  necessary.  Hutson  v.  B.  Co., 
186  Ala.  436,  65  S  62.  See  the  title 
"Corporations." 

535-38  Central  of  Georgia  B.  Co.  v. 
Diekerson,  15  Ga.  App.  293,  82  SE 
942.  See  5  Standabd  Pboc.  638,  n.  92, 
and  supplement  thereto. 

[a]  Attorney  of  corporation  cannot 
answer  a  summons  of  garnishment  in 
its  behalf.  Central  of  Georgia  E.  Co.  v. 
Diekerson,  15  Ga.  App  293,  82  SE  942. 

[b]  Some  one  having  sufficient  knowl- 
edge to  state  whether  the  corporation 
is  indebted  to  the  defendant  must  re- 
spond for  the  corporation.  Bump  v. 
Augustine,  163  la.  307,  143  NW  1104. 

[c]  Answer  by  attorney  Insufficient. 
Central  of  Georgia  B.  Co.  «.  Diekerson, 
15  Ga.  App.  293,  82  SE  942. 
535-41  By  corporations. — See  vol.  5, 
p.  638,  n.  90,  and  supplement  thereto. 
535-42  [a]  Must  answer  In  the 
terms  of  the  summons  and  as  to  the 
defendants  named  therein.  Citizens' 
Nat.  Bank  v.  Dasher,  16  Qa.  App.  33, 
84  SE  482. 
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[b]  The  answer  of  a  coiporatlou  must 
be  suppoited  by  an  a£B.davlt  showing 
the  person  answering  is  duly  authorized 
to  answer.  Hutson  v.  E.  Co.,  186  Ala. 
436,  65  S  62;  Decatur,  C.  &  N.  0.  E. 
Co.  V.  Crass,  97  Ala.  519,  12  S  43. 
536-45  Culver  v.  Johnson,  131  Minn. 
75,  154  NW  739,  eit.  10  Standard  Peoc. 
535,  et  seq. 

536-49  Baldwin  v.  Percival,  88  Vt. 
211,  92  A  101;  Peck  v.  Monahan,  87 
Vt.  312,  89  A  358. 

536-51  But  see  Central  of  Georgia 
E.  Co.  V.  Dickerson,  15  Ga.  App.  293,  82 
SE  942. 

537-59  [a]  Signing  pleading.  — A 
verification  of  the  answer  by  the  sec- 
retary of  the  garnishee  defendant, 
which  states  that  he  has  read  the  an- 
swer and  knows  its  contents  and  be- 
lieves the  same  to  be  true  is  a  suffi- 
cient signing  of  the  answer.  Frieze  v. 
Powell,  79  Wash.  483,  140  P  690. 
537-60  [a]  Nor  matters  of  evi- 
dence. Int.  Earv.  Co.  v,  Hanson,  36 
N.  D.  78,  161  NW  608. 
£37-62  See  Citizens'  Nat.  Bank  v. 
Dasher,  16  Ga.  App.  33,  84  SE  482. 
537-70  Simplex  Mach.  Co.  v.  Bond 
Co.,  22  Ga.  App.  68,  95  SE  530;  Cen- 
tral of  Georgia  E.  Co.  v.  Dickerson,  15 
Ga.  App.  293,  82  SE  942. 
[a]  Garnishee  may  be  permitted  to 
sign  an  answer  which  was  signed  by 
the  attorney.  Wilmer  v.  Mann,  121  Md. 
239,  88  A  223. 

538-74  Jones  Hdw.  &  F.  Co.  i).  Gun- 
ter  (Tex.  Civ.),  184  SW  342. 
639-82  [a]  An  answer  places  gar- 
nishee before  the  court,  and  no  com- 
mission is  necessary  for  further  answer 
when  answer  filed  has  been  stricken 
out.  Jones  Hdw.  &  Furn.  Co.  v.  Gun- 
ter  (Tex.  Civ.),  184  SW  342. 
540-87  McLaughlin  v.  Merc.  Co.,  74 
Or.  80,  144  P  1154. 
542-4  Joiner  v.  L.  Mohr  &  Sons,  14 
Ga.  App.  364,  80  SE  856;  Joiner  «. 
Dougherty-Ward-Little  Co.,  14  Ga.  App. 
360,  80  SE  854;  Koontz  v.  E.  Co.,  220 
Mass.'  285,  107  NE  973,  LEA1915D, 
838;  MacAusland  v.  Taylor,  220  Mass. 
265,  107  NE  942. 

[a]  The  plaintiff  or  a  claimant  are  not 
necessarily  concluded  by  the  answer  of 
the  trustee.^  While  the  plaintiff  may 
not  contradict  or  impeach  the  trustee, 
he  may  examine  him  to  elicit  facts. 
Jordon  Marsh  Co.  v.  Hale,  219  Mass. 
495,  107  NE  357. 


542-7  Harris  v.  Bank,  17  Ga.  App. 
700,  88  SE  40;  Bobbins  v.  Vander- 
meiden,  182  Mich.  674,  148  NW  747; 
Brocket  Mere.  Co.  v.  Lemke  (N.  D.), 
166  NW  800;  Maeon  v.  Miller,  54  Okl. 
46,  153  P  187. 

fa]  Discontinuance  of  motion  to  tra- 
verse is  not  an  admission  of  the  cor- 
rectness of  the  answer  of  the  garnishee. 

,  Olivier,  V.  &  L.  v.  Majors,  133  La.  764, 

'63  S  323. 

542-8    Bump  v,  Augustine  (la.),  154 

NW  782. 

543-10    MacAusland    v.    Taylor,  220 
Mass.  265,  107  NE  942. 
543-11    Mechanic's  &  T.  Lis   Co.  v. 
Butler,  115  Miss.  476,  76  S  521. 
543-13    Stickney  v.  Lamar  (Ala.),  78 
S   903;   Modlin  v.  Smith,  13  Ga.  App. 
259,    79    SE    82;    Boardman   v.   Beeker 
(Mo.  App.),  195  SW  508;  McLaughlin 
V.  Merc.   Co..  74   Or.   80,   144   P   1154. 
See  Barlow  v.  Drill  Co.,  186  Mich.  46, 
152  NW  1'034;   Culver  v.  Johnson,  131 
Minn.  75,  154  NW  739. 
[a]    Exhibiting   and  reading  traverse 
to  a  party  and  his  counsel  is  not  suffi- 
cient service  of  notice  of  traverse  with- 
in the  statute.     Vaughan  v.  Bank,  14 
Ga.  App.  9,  79  SE  1130. 
544-15     Harris  v.  Bank,  17  Ga.  App. 
700,  88  SE  40. 

544-17    Bundy  v.  Swallow  Co.  (Vt.), 
102  A  1041. 

546-28  Where  no  Issues  are  formed 
no  ad,judication  can  be  had.  Humis- 
ton.  Keeling  &  Co.  v.  Bridgman,  19S 
Mich.  82,  161  NW  852. 
547-35  Lutz  v.  Williams,  79  W.  Va. 
609,  91  SB  460,  LEA1918A,  76. 
648-39  [a]  Statutes  postponing 
trial  of  garnishee  proceedings  till 
plaintiff  have  judgment  in  principal  ac- 
tion, do  not  apply  to  claims  of  inter- 
veners. Squires  v.  Pooley,  55  Okl.  224, 
154  P  1166. 

549-41  Studebaker  Harness  Co.  v. 
Merc.  (Tex.  Civ.),  192  SW  545;  Bald- 
win V.  Percival,  88  Vt.  211,  92  A  101. 
549-46  Peabody  Buggy  Co.  v.  Coop- 
er, 175  la.  553,  154  NW  779. 
549-47  Dayton  v.  Free,  49  Utah  221, 
162  P   614. 

649-48  See  Olivier,  V.  &  L.  v.  Maj- 
ors, 133  La.  764,  63  S  323. 
650-49  A  general  denial  is  a  suffi- 
cient answer  in  such  suit.  Maroosis  v. 
Catalano,  98  Neb.  284,  152  NW  559. 
660-51  Dayton  «.  Free,  49  Utah  221, 
162  P  614.  ' 
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650-52  BuBsell  v.  Allen.  110  Miss. 
722,  70  S  890;  Baldwin  v.  Percival,  88 
Vt.  211,  92  A  101. 

550-55  Commercial  City  Bank  v. 
Sullivan,  18  Ga.  App.  608,  90  SE  173. 
550-56  Sehuer,  Wise  &  Co.  v.  Kea. 
ton,  18  6a.  App.  205,  89  SE  168. 
5a  1-60  Home  L.  &  L.  Co.  v.  Routh, 
123  Ark.  360.  185  SW  467;  German 
Inv.  Co.  V.  Mfg.  Co.,  193  III.  App.  229; 
Atchison,  T.  &  S.  F.  E.  Co.  v.  Bowman, 
95  Kan.  5,  147  P  813  (in  non-liability 
affidavit  prescribed  by  Code  Civ.  Proc, 
§234);  Hussell  v.  Allen,  110  Miss.  722, 
70  S  890. 

551-62  Stovall  v.  Hamilton,  14  Ala. 
App.  484,  71  S  63;  Blackman  &  Co.  ». 
Collier,  12  Ala.  App.  568,  68  S  519; 
Detroit  Fire  &  Marine  Ins.  Co.  v.  Stew- 
art, 123  Ark.  42,  184  SW  438;  Com- 
mercial State  Bank  v.  Pierce  (la.),  158 
NW  481;  Taylor  v.  Bust  (Mo.  App.), 
198  SW  194. 

552-65  Taylor  v.  Bust  (Mo.  App.), 
198  SW  194;  Farrington  v.  Com.  Co., 
94  Neb.  108,  142  NW  297;  West  Texas 
Nat.  Bank  v.  Elevator  Co.  (Tex.  Civ.), 
194  SW  835;  Zimmerman  Land,  etc.  Co. 
f.  Mercantile  Co.  (Tex.  Civ.),  195  SW 
201;  Eeinertsen  v.  Bennett  &  Sons  (Tex. 
Civ.),  185  SW  1027. 
[a]  In  Alabama. — See  Prudential  Sav. 
Bank  v.  Looney,  187  Ala.  19,  65  S  770; 
Blackman  &  Co.  v.  Collier,  12  Ala.  App. 
568,  68  S  519. 

554-73  See  Commercial  State  Bank 
V.  Pierce,  176  la.  722,  158  NW  481. 
554-75  Kasperski  v.  Karaskiewicz, 
192  HI.  App.  113;  Citizens'  Bank  v. 
Circuit  Judge,  186  Mich.  494,  152  NW 
1077;  Western  Nat.  Bank  v.  University 
(Tex.  Civ.),  192  SW  270. 
O'Brien  (Tex.  Civ.),  171  SW  492;  Na- 
tional Fire  Ins.  Co.  v.  Furniture  Co. 
(Tex.  Civ.).  192  SW  270. 
556-SO  [a]  An  independent  action 
by  one  interpleader  against  another  can- 
not be  ingrafted  on  a  garnishment  pro- 
ceeding by  the  mere  filing  of  a  coun- 
terclaim. S.  V.  Wilson,  176  Mo.  App. 
268,  161  SW  1179. 

557-87     Commercial     City     Bank     v. 
Sullivan,  18  Ga.  App.  608,  90  SE  173. 
558-91     Eeinertsen     v.     Bennett     & 
Sons  (Tex.  Civ.),  185  SW  1027. 
558-94    Sehuer,  Wise  &  Co.  v.  Kea- 
ton,  18  Ga.  App.  205,  89  SE  168. 
558-97    Sehuer,  Wise  &  Co.  v.  Kea- 
ton,  18  Ga.  App.  205,  89  SB  168. 


[a]    By    jury. — Reeves    Groc.    Co.    v. 
Thompson,  105  Miss.  729,  63  S  187. 
560-11     Ewing  v.  Mill   Co.,  183  la. 
711,  167  NW  607. 

561-14  [a]  A  claimant  of  a  por- 
tion of  the  indebtedness  is  not  entitled 
to  dissolve  the  garnishment  to  the  ex- 
tent of  his  indebtedness.  First  Nat. 
Bank  v.  Mach.  Co.,  140  Ga.  737,  79 
SE  781. 

561-20  [a]  The  use  of  the  word 
"trustee"  In  the  singular  number  does 
not  render  void  a  bond  where  there  are 
two  trustees,  it  being  apparent  the 
bond  applied  to  the  whole  trustee  pro- 
cess. McNamara  v.  Dorey,  219  Mass. 
151,  106  NE  592. 

562-22    Gist    v.    Johnson-Carey    Co., 
161  Wis.  79,  151  NW  382. 
562-23    Gist    v.    Johnson-Carey    Co., 
161  Wis.  79,  151  NW  382. 
562-24    Jackson    v.    Hogan,    18    Ga. 
App.  219,  89  SE  184;  Sellers  v.  Puck- 
ett  (Tex.  Civ.),  180  SW  639. 
562-25    First  Nat.  Bank  v.  Mach.  Co., 
140  Ga.  737,  79  SE  781. 
562-27   Sellers  f.  Puckett  (Tex.  Civ.), 
180  SW  639. 

563-30    Jackson    v.    Hogan,    18    Ga. 
App.  219.  89  SE  184. 
563-32     Sehuer,  Wise  &  Co.  v.  Kea- 
ton,  18  Ga.  App.  205,  89  SE  168. 
[a]    All  defects  are  waived  by  giving 
the  bond.    St.  Louis  Cordage  Mills  v. 
Supply  Co..  54  Okl.  757,  154  P  646. 
563-34     [a]     Plaintiff  need  not  tra- 
verse answer  when  dissolving  bond  is 
given.    Jackson  v.  Hogan,  18  Ga.  App. 
219,  89  SB  184. 

564-39  [a]  Amendment  of  com- 
plaint from  an  action  on  express  con- 
tract to  one  on  quantum  meruit,  the 
transactions  involved  in  the  original 
and  amended  complaint  being  identical, 
is  not  prejudicial  to  and  does  not  re- 
lease the  sureties.  Gist  v.  Johnson- 
Carey  Co.,  161  Wis.  79,  151  NW  382. 
564-40  Middleton  v.  Johnson,  19  Ga. 
App.  478,  91  SE  785;  Jackson  v.  Hogan, 
18  Ga.  App.  219,  89  SE  184. 
564-41  Sellers,  v.  Puckett  (Ter. 
Civ.),  180  SW  639. 

564-42     Middleton  v.  Johnson,  19  Ga. 
App.  478,\  91   SE  785. 
564-43    Barry    v.     Const.     Co.,     226 
Mass.  14,  114  NB  953. 
565-45    Barry     v.     Const.     Co.,     226 
Mass.   14,  114  NE  953. 
565-49     Sehuer,  Wise  &  Co.  v.  Kea- 
ton,  18  Ga.  App.  205,  89  SE  168. 
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566-52  Price  v.  Boot  Shopj  75  Or. 
343,  146  P  1088. 

[a]  Money  paid  must  belong  to  tbe 
deffludant, — Western  Pruit  &  Candy  Co. 
V.  Petersberger,  161  la.  436,  143  NW 
399. 

566-54  But  see  Citizens'  Bank  v. 
Bank,  118  Ark.  497,  177  SW  21. 
567-55  Citizens'  Bank  v.  Bank,  118 
Ark.  497,  177  SW  21;  Citizens'  Bank 
V.  Bank,  107  Ark.  142.  155  SW  102; 
Eyan  v.  Bullion.  100  Neb.  705,  161  NW 
167. 

567-56  First  Nat.  Bank  v.  Land  Co., 
38  N.  B.  33.  164  NW  322. 
567-57  [a]  On  the  vacation  of  the 
judgment  against  the  defendant  upon 
which  the  writ  of  garnishment  issued, 
the  garnishment  falls.  House  v.  An- 
derson, 27  Colo.  App.  359,  149  P  1064. 
567-59  Stub  v.  Hein.  129  Minn.  188, 
152  NW  136.  See  Bobbins  v.  Vander- 
meiden,  182  Mich.  674,  148  NW  747. 
567-60  Mechanics'  &  T.  Ins.  Co.  v, 
Butler,  115  Miss.  476,  76  S  521. 

568-62  S.  V.  Tuffs.  54  Mont.  20,  165 
P  1107. 

568-63  Smith  v.  Bank.  115  Ark.  216, 
170  SW  1008;  Smith  &  Bros.  c.  Spin- 
nenweber,  114  Ark.  384.  170  SW  84; 
Holland  v.  Nichols.  136  Minn.  354,  162 
NW  468;  Pickering  Mfg.  Co.  v.  Gordon 
(Tex.  Civ.),  166  SW  899;  Morris  &  Co. 
V.  Bank,  95  Wash.  418.  163  P  1139. 

[a]  Where  the  original  suit  was 
amended,  after  the  service  of  the  writ 
of  garnishment,  to  charge  a  defendant 
in  his  individual  capacity  instead  of  in 
a  corporate  capacity,  since  no  judg- 
ment can  be  rendered  against  the  de- 
fendant to  the  original  petition  under 
which  the  writ  was  issued,  no  judgment 
can  be  rendered  against  the  garnishee. 
Pickering  Mfg.  Co.  v.  Gordon  (Tex. 
Civ.),  166  SW  899. 

569-64  Atwood  v.  Roan,  26  N.  D. 
622,  145  NW  587.  51  LEA  (NS)  597. 
570-71  [a]  Notwithstanding  an  as- 
signment of  plaintiff's  claim  pending 
suit.     Bergh   v.   Crosby,   186   111.   App. 

[b]  Amendment.  —  The  omission  of 
this  recital  may  be  supplied  by  amend- 
ment at  a  subsequent  term  of  the  trial 
court  upon  a  motion  nunc  pro  tunc. 
Prudential  Sav.  Bank  v.  Looney,  187 
Ala.  19,  65  S  770. 

570-72  Herch  v.  Lazzarini,  192  111. 
App.  462. 


570;-74  Prudential  Sav.  Bank  v. 
Looney,  187  Ala.  19,  65  S  770. 
571-79  Tawitz  v.  Eys.  Co.,  179  Mo. 
App.  718,  162  SW  727;  Petrie  v.  Wy- 
man,  35  N.  D.  126.  159  NW  616. 
571-82  See  White  Oak  Coal  Co.  v. 
Beck,  176  111.  App.  86. 
572-87  Commercial  State  Bank  v. 
Pierce,  176  la.  722.  158  NW  481;  Mac- 
Ausland  v.  Taylor,  220  Mass.  265,  107 
NE  942;  State  Nat.  Bank  v.  Lowen- 
Btein,  52  Okl.  259.  155  P  1127;  Bigham 
Hdw.  &  Purn.  Co.  v.  Lumb.  Co.  (Tex. 
Civ.),  176  SW  1194;  Fitzgerald  L.  & 
L.  Co.  V.  Prouty,  90  Vt.  363,  98  A 
918.  See  Frieze  v.  Powell,  79  Wash. 
483,  140  P  690. 

572-91  Fruitticher  v,  Ebersole,  10 
Ala.  App.  411,  64  S  650. 
572-92  Loewe  c.  Bank,  226  Fed.  294. 
573-95  Loewe  v.  Bank,  226  Fed.  294. 
574-4  Edwards  v.  Case,  78  Or,  220, 
152  P  880. 

575-5    Harris  v.  Bank,  17  Ga.  App. 
700,  88  SE  40. 

675-9  Bell-Wayland  Co.  v.  Nixon, 
57  Okl.  138,  156  P  1195. 
575-11  [a]  Where  the  garnishee 
has  a  lien  on  the  note  sought  to  be 
garnished,  the  order  of  the  court  re- 
quiring its  delivery  to  the  officer  should 
provide  that  he  turn  it  over  to  the 
officer  upon  the  payment  of  his  claim 
by  the  judgment  creditor.  Wise  v.  Eeed, 
79  Wash.  134,  149  P  325. 
575-12  [a]  Appointing  receiver  to 
collect  a  debt  due  by  the  garnishee  is 
not  warranted  by  the  law  of  Texas, 
Gulf  Nat.  Bank  «.  Bass  (Tex.  Civ.), 
177  SW  1019. 

576-15  Bell-Wayland  Co.  v.  Nixon, 
57  Okl.  138,  156  P  1195. 
578-32  Loewe  v.  Bank,  226  Fed.  294. 
579-38  Bell-Wayland  Co.  v.  Nixon, 
57  Okl.  138,  156  P  1195. 
581-58  Whitney  v.  Day.  86  Or.  268, 
168  P  295. 

581-63  Milner  v.  Pitts  &  Sons  Co., 
145  Ga.  55,  88  SB  553;  Commercial 
State  Bank  v.  Pierce,  176  la.  722,  158 
NW  481;  Nichol  v.  Nevers,  196  Mich. 
203,  163  NW  65;  Arnold  v.  Burks 
(Okl.),  164  P  970;  Jones  Hdw.  &  Furn. 
Co.  V.  Gunter  (Tex.  Civ.),  184  SW  342; 
Frieze  v.  Powell,  79  Wash.  483.  140 
P  690.  See  Berg  v.  Eandall.  189  111. 
App.  627. 

[a]  It  Is  an  abuse  of  discretion  for 
the  court  to  render  judgment  by  de- 
fault against  a  garnishee  without  giv- 
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ing  it  time  to  rnkki  its  answer  more 
specific  where  plaintiff  has  filed  motion 
therefor.  Farmers'  State  Bank  v.  Oil 
Co.,  127  Ark.  278,  192  SW  230. 
582-65  [a]  Irregular  judgment  will 
be  vacated  where  the  application  there- 
for is  made  with  reasonable  promptness 
and  where  it  is  clear  the  irregularity 
is  prejudicial  to  the  garnishee.  White 
Oak  Coal  Co.  v.  Beck,  176  111.  App.  86. 

583-73  State  Sav.  Bank  v.  Abstract 
Co.  (la.),  151  NW  512. 
683-81  Moultrie  Groe.  Co.  v.  Co.,  22 
Ga.  App.  512,  96  SE  346. 
[a]  Becital  of  service  by  publication 
is  conclusive  upon  the  garnishee  where 
ample  time  elapsed  between  the  date 
of  the  notice  and  the  entry  of  judg- 
ment for  the  court  to  have  acquired 
jurisdiction  by  a  proper  notice.  Eeid, 
Mnrdock  &  Co.  «.  McGregor.  183  111. 
App.  800. 

583-82  Dishman  v.  GrifSs  (Ala.),  73 
3  966;  Citizens'  Bank  v.  Commercial 
Nat.  Bank,  118  Ark.  497,  177  SW  21; 
Moultrie  Groe.  Co.  ».  Co.,  22  Ga.  App. 
512,  96  SE  846;  State  Sav.  Bank  v. 
Co.,  181  la.  1378,  151  NW  512,  165 
NW  324;  Commercial  State  Bank  v. 
Pierce,  176  la.  722,  158  NW  481;  State 
Sav.  Bank  v.  Abstract  Co.  (la.),  151 
NW  512;  Eppler  v.  Hilley  (Tex.  Civ.), 
166  SW  87. 

[a]    Exemption  may  be  claimed  by  de- 
fendant     notwithstanding      judgment 
against  the  garnishee.    Johnson  v.  Hall 
(Tex.  Civ.),  168  SW  899. 
584-83    Zimmer  v.  First  Nat.  Bank 
(Tex.  Civ.),  173  SW  1016. 
584-86    Detroit  Fire  &  Marine  Ins. 
Co.  V.  Stewart,   123   Ark.  42,   184  SW 
438;  Commercial  State  Bank  v.  Pierce, 
176  la.  722,  158  NW  481. 
585-93    State  Sav.  Bank  v.  Abstract 
Co.    (la.),   151   NW   512;    Priboth    v. 
Chism  (Okl.),  162  P  1103. 
685-94    Baltimore  &  O.  E.  Co.  v.  Hos- 
tetter,  240  U.  S.  620,  36  Sup.  Ct.  475, 
60  L.  ed.  829. 

588-12  First  S.  Bank  v.  Latimer,  48 
Okl.  104,  149  P  1099. 
690-22  Bank  of  Union  v.  Baird,  72 
W.  Va.  716.  79  SE  738, 
591-25  Zimmerman  Land,  etc.  Co.  v. 
Mercantile  Co.  (Tex.  Civ.),  195  SW 
201 ;  National  Fire  Ins.  Co.  v.  Furniture 
Co.  (Tex.  Civ.),  192  SW  270;  Wag- 
goner V.  Briggs  (Tex,  Civ.),  166  SW 
50. 


[a]  Attorney's  fees  not  allowed. 
Caruthers-Joneg  Shoe  Co.  v.  Bank,  112 
Miss.  650,  73  S  609. 
591-26  Carter  v.  Bank,  15  Ga.  App. 
55,  82  SE  628;  Wood  v.  S.,  80  Tex.  Cr. 
398,  189  SW  474;  Hall  v.  Elect.  Co. 
(Tex.  Civ.),  183  SW  13;  Stratton  v. 
Fire  Ins,  Co.  (Tex.  Civ.),  182  SW  4; 
Allen  V.  Allen,  96  Wash.  689,  165  P 
889. 

591-27  Eeynolds  v.  M.  K.  &  T.  Ey. 
Co.,  224  Mass.  253,  112  NE  859. 
592-28  Puget  Sound  Iron  &  Steel 
Works  V.  Bank,  91  Wash.  109,  157  P 
212;  Buchholz  v.  Eosenberg,  163  Wis, 
312,  156  NW  946. 

[a]  Attorney's  fees  from  the  gac- 
nisliee  cannot  be  recovered  by  the 
plaintiff.  Waggoner  v,  Briggs  (Tex. 
Civ.),  166  SW  50. 

592-33  See  Eppler  1>.  Hilley  (Tex. 
Civ.),  166  SW  87. 

593-38  Ober  v.  Seegmiller  (la.),  160 
NW  21;  State  Sav.  Bank  v.  Abstract 
Co.  (la.),  151  NW  512;  United  States 
Exp.  Co.  V.  Hurlock,  120  Md.  107,  87 
A  834,  AnnCasl915A,  566. 
593-39  State  Sav.  Bank  v.  Abstract 
Co.  (la.),  151  NW  512;  Giesy- Walker 
Co.  V.  Briggs,  49  Utah  205,  162  P  876. 
594-44  See  Mclnerney  v.  Graham, 
185  111.  App.  303. 

[a]  Kotice  to  defendant  of  appeal  by 
garnishee.  State  Sav.  Bank  v.  Abstract 
Co.  (la.),  151  NW  512. 
594-49  Jackson  v.  Hogan,  18  Ga, 
App.  219,  89  SE  184. 
596-67  Bundy  v.  Swallow  Co.  (Vt.), 
102  A  1041. 

598-85  [a]  By  voluntary  appear- 
ance or  Submission. — Atkins  v.  Evans, 
76  W.  Va.  17,  84  SB  901;  Pennsyl- 
vania E.  Co.  v.  Eogers,  52  W.  Va.  450, 
44  SE  300,  62  LEA  178. 
599-94  Fraley  v.  Hoban,  69  Or.  180, 
133  P  1190.  137  P  751. 
600-96  See  v.  Haskins,  129  Ark.  131, 
195  SW  8:  Nichol  v.  Nevers,  196  Mich, 
203,  163  NW  65. 

[a]  An  appearance  only  by  motion  to 
set  aside  the  return  of  service  of  the 
writ  of  garnishment  is  a  special  ap- 
pearance and  the  garnishee  is  not  there- 
by precluded  from  questioning  the  re- 
turn on  appeal.  Lyon  v.  Baldwin,  194 
Mich.  118,  160  NW  428. 
600-98  Frieze  v.  Powell,  79  Wash, 
483,  140  P  690. 

[a]  Appearance  by  garnishee  to  a 
scire  facias  on  a  conditional  judgment 
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waives  any  preceding  irregularities  in 
the  process  by  which  he  was  brought 
before  the  court.  Mclnerney  v.  Gra- 
ham, 185  111.  App.  303. 
600-99  Ferreira  v.  Kamo,  18  Haw. 
593;  Chamberlain  v.  Wallace,  176 
Mich.  609,  142  NW  1072. 
601-9  Mclnerney  v.  Graham,  185  111. 
App.  303. 

GIFTS 

602-1  Bell  V.  Moloney,  175  Cal.  366, 
165  P  917. 

603-8  Drager  v.  Seegert,  138  Minn.  6, 
163  NW  756. 

603-15  [a]  Alleging  donatio  cansa 
mortis. — An  allegation  which  does  not 
gay  that  the  gift  was  made  in  contem- 
plation of  the  death  of  the  donor,  or 
state  a  delivery  of  the  property  to  the 
donee  or  any  one  for  him  is  insufficient 
to  plead  a  gift  causa  mortis.  Hillman 
V.  Young,  64  Or.  73,  127  P  793,  129  P 
124. 

603-16  See  Clinchfield  Coal  Corp..  «. 
Steinman,  217  Fed.  875,  133  CCA  585, 
bill  sufficient. 

603-17  SMmanek  v.  E.  Co.,  178  la. 
1187,  159  NW  237;  Bloomingdale  «;. 
Bloomingdale,  107  Misc.  646,  177  NYS 
873. 

604-21  Coutant  v.  Mason,  221  N.  Y. 
49,  116  NE  866. 

604-23  Mellor  v.  Bank,  173  Cal.  454, 
160  P  567;  Sullivan  v.  Shea,  32  Cal. 
App.  369,  162  P  925;  Fagan  v.  Trout- 
man,  24  Colo.  App.  473,  135  P  122; 
Cook  V.  Cook,  99  Kan.  351,  161  P  625; 
Reynolds  v.  Hanson  (Mo.  App.),  191 
SW  1030;  Taplin  v.  Clark,  89  Vt.  226, 
95  A  491. 

604-24  Comp.  Hayes  v.  Hayes,  126 
Minn.  389,  148  NW  125. 
604-25  See  Hayes  v.  Hayes,  126 
Minn.  389,  i  148  NW  125. 
605-29  Bell  v.  Moloney,  175  Cal.  366, 
165  P  917;  Eice  v.  Kice,  101  Kan.  20, 
165  P  799;  Coutant  v.  Mason,  221  N.  Y. 
49,  116  NE  866. 

fa]  Whether  the  gift  was  accepted 
and  executed  by  performance  of  the 
donee  sufBcient  to  take  it  out  of  the 
statute  of  frauds  is  a  question  to  be 
determined  by  the  jury  when  the  mat- 
ter is  before  them  on  the  evidence. 
Hayes  v.  Hayes,  126  Minn.  389,  148 
NW  125. 

605-30  Fagan  v.  Troutman,  24  Colo. 
App.  473,  135  P  128. 


605-34    [a]      Cases    in    which    the 

court  passed  upon  specific  instructions 

involving  gifts,  see  Holloway  v.  Hoard, 

140   Ga.°380,  78  SE  928;   Thompson  v. 

Thompson,  171   Ta.   583,   153   NW  196; 

Frentz  v.  Schwarze,  122  Md.  12,  89  A 

439. 

605-35     Adkins  v.  Flagg,  147  Ga.  136, 

93  S'F'  92 

605-37     Adkins  v.  Flagg,  147  Ga.  136, 

93  SE  92. 


GRAND  SXTRY 
608-1    S.   V.   Pelser    (la.),   163    NW 
600. 

609-5  Brewer  v.  8.  (Ark.),  208  SW 
290;  Parus  v.  Dist.  Court  (Nov.),  174 
P  706;  Herndon  v.  S.  (Okl.  Cr.),  185  P 
701. 

610-9  Eector  v.  S.,  11  Ala.  App.  333, 
66  S  857;  Viers  v.  S..  10  Okl.  Cr.  28, 
134  P  80. 

610-10  P.  V.  Turner,  260  111.  84,  102 
NE  1036. 

fa]  County  clerk's  presence  indispen- 
sable. S.  V.  Wetzel,  75  W.  Va.  7,  83 
SE  68. 

[b]  Authority  cannot  be  delegated. 
Dunn  V.  V.  S.,  238  Fed.  508,  151  CCA 
444. 

611-18  P.  V.  Turner,  260  HI.  84,  102 
NE  1036. 

612-23  S.  V.  Wood,  175  N.  C.  809, 
95  SE  1050. 

614-28  Eector  v.  S.,  11  Ala.  App. 
333,  66  S  857. 

615-34  P.  V.  Lay,  193  Mich.  476,  160 
NW  467. 

615-36  S.  )-.  Brown,  195  Mo.  App. 
590.  194  SW  1069. 

615-37  White  v.  S.,  15  Ala.  App. 
197,  72  S  771. 

616-44  [a]  Provision  mandatory. 
S.  V.  Wetzel,  75  W.  Va.  7,  83  SE  68. 
617-48  Spelce  v.  S.,  10  Ala.  App. 
196,  65  S  199. 

618-57  See  S.  v.  Wetzel,  75  W.  Va. 
7,  83  SE  68. 

619-63  Patten  v.  IT.  S.,  42  App.  Cas. 
(D.  C.)   239. 

619-64  31  St.  at  L.  1223,  ch.  854; 
Patten  v.  V.  S.,  42  App  Cas.  (D.  C.) 
239. 

620-70  Brewer  v.  S.  (Ark.),  208  SW 
290. 

622-82  Hembree  v.  S.,  17  Ga.  App. 
117,  86  SE  286. 

[a]  In  federal  court,  etc.  IT.  S.  V. 
Breeding,  207  Fed.  645, 
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[b]  At  conunon  law,  etc.  Jones  v.  Mc- 
Claughry,  169  la.  281,  151  NW  210. 

[c]  In  Alabama  the  number  may  bo 
increased  to  eighteen  in  the  discretion 
of  the  court.  Ex  parte  Lawler,  185 
Ala.  428,  64  S  102;  Hafley  v.  8.,  8  Ala. 
App.  378,  62  S  319;  Yeager  v.  S.,  8  Ala. 
App.  374,  62  S  318. 

[d]  In  Oklalioma,    twelve.     Viers   v. 
a.,  10  Okl.  Cr.  28,  134  P  80. 
624-87     Ex   parte    Lawler,   185    Ala. 
428,  64  S  102;  Patten  v.  U.  S.,  42  App. 
Cas.  (D.  C.)  239. 

625-92  Ex  parte  Lawler,  185  Ala. 
428,  64  S  102. 

626-98  Viers  v.  S.,  10  Okl.  Cr.  28, 
134  P  80. 

[a]  Withdrawal  of  juror. — ' '  But  after 
a  grand  jury  has  once  been  legally  or- 
ganized, and  the  number  is  subsequent- 
ly reduced,  the  law  does  not  authorize 
an  increase  unless  the  number  is  re- 
duced below  that  required  by  law." 
Moore  v.  S.,  9  Ala.  App.  672,  62  S 
320;  Hafley  *.  S.,  8  Ala.  App.  378,  62 
S  319;  Yeager  v.  S.,  8  Ala.  App.  374, 
62  S  318. 

626-2  Hembree  v.  S.,  17  Ga.  App. 
117,  86  SE  286;  S.  v.  McGarrity,  140 
La.  436,  73  S  259. 

628-15  S.  V.  Curtis,  138  La.  911,  70 
S  878. 

[a]  Sufficient  proof  of  oath. — P.  v. 
Miller,  264  111.  148,  106  NE  191,  Ann 
Casl915B,  1240. 

630-22  S.  V.  McGarrity,  140  La.  436, 
73  S  259. 

631-30  Jenkins  v.  Com.,  167  Ky. 
544,  180  SW  961;  S.  v.  Smith,  145  La. 
— ,  83  S  264;  S.  v.  Giorgetti  (Mo. 
App.),  186  SW  558. 

634-39  West  v.  8.,  19  Ga.  App.  142, 
91  SE  216 

634-40  Tillman  v.  S.,  121  Ark.  322, 
181  SW  890. 

634-43  P.  V  Lay,  193  Mich.  476,  160 
NW  467;  McComb  v.  Dist.  Court,  36 
Nev.  417,  136  P  563;  Hemphill  v.  S., 
75  Tex.  Cr.  63,  170  SW  154. 
637-52  [a]  At  the  time  of  the 
formation  of  the  jury,  objections  to  its 
organization  should  be  interposed.  Till- 
man V.  S.,  121  Ark.  322,  181  SW  890. 
637-53  [a]  Before  pleading  to  In- 
dictment.—P.  V.  Miller,  264  111.  148,  106 
NE  191,  AnnCasl915B,  1240;  Berken- 
field  V.  P.,  191  III.  272,  61  NE  96. 
638-55  Hembree  v.  S.,  17  Ga.  App. 
117,  86  SE  286;  P.  V.  hay,  193  Mieh. 
476,  160  NW  467. 


639-59  P.  V.  Lay,  193  Mich.  17,  159 
NW  299,  LRA1917B,  608. 
[a]  A  stockholder  In  creditor  bank  is 
not  a  prosecutor  and  is  not  incompe- 
tent to  find  indictment  for  embezzle- 
ment. P.  V.  Lay,  193  Mich.  476,  160 
NW  467. 

640-70     S.  V.  Harris   (la.),  172  NW 

942. 

[a]    Relationship     to     depositor     not 

ground  for  challenge  in  prosecution  of 

the   director   of   the   bank.     Stapleton 

V.  8.,  19  Ga.  App.  36,  90  SE  1029. 

641-74    P.  V.  Miller,  264  111.  148,  106 

NE  191. 

644-94    Jackson  v.  S.  (Ind.),  121  NE 

114;  DufEey  v.  S.   (Ind.),  120  NE  658; 

S.  V.  Wood,  175  N.  C.  809,  95  SE  1050. 

But  see  Cook  v.  S.,  22  Ga.  App.  770, 

97  SE  264. 

[a]    Motion  to  quash. — P.    v.    Miller, 

264  111.  148,  106  NE  191,  AnnCasl915B, 

1240. 

645-1    S.  V.  Brown,  195  Mo.  App.  590, 

194  SW  1069. 

645-4    U.  S.  V.  Ky.  Co.,  227  Fed.  206. 

646-8     S.  V.  Brown,  195  Mo.  App.  590, 

194  SW  1069. 

649-23    McGregor   v.  S.    (Tex.    Cr.), 

201  SW  184. 

[a]     Discussion   of   evidence   by   third 

persons,    not    witnesses,    before    grand 

jury    will    vitiate    indictment.      S.    v. 

Wetzel,  75  W.  Va.  7,  83  SE  68. 

650-24     See    Middleton    v.   S.    (Okl. 

Cr.),  183  P  626. 

650-25     U.  S.  V.  Bolles,  209  Fed.  682, 

no  right  to  be  heard;  Tillman  v.  S.,  121 

Ark.  322,  181  SW  890. 

651-27     Williams    v.    S.    (Ind.),    128 

NE  209. 

[a]  But  he  may  be  disqaalifled  by 
reason  of  interest.  Nichols  v.  S.,  17 
Ga.  App.  593,  87  SE  817. 

[b]  Attorney  specially  appointed  by 
attorney  general  is  authorized  to  par- 
ticipate in  grand  jury  proceedings. 
May  V.  V.  S.,  236  Fed.  495,  149  CCA 
547. 

652-29     Williams    v.    S.    (Ind.),    123 

NE  209. 

But  see  P.  «.  Hartenbower,  283  111.  591, 

119  NE  605. 

652-31     Com.    v.    Harris,    231    Mass. 

584,  121   NE  409. 

653-37    P.  V.  Ung  Sing,  171  Cal.  83, 

151  P  1145. 

653-40    Latham  v.  U.  S.,  226  Fed- 

420,  141  CCA  250. 
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654-41  Wilson  «.  U.  S.,  229  Fed.  344, 
143  CCA  464. 

655-47    [a]    Disclosure  by  juror  for 
purposes  of  impeachment.  Com.  v.  Har- 
ris, 231  Mass.  584,  121  NE  409. 
655-48    U.   S.   V.   Ey.   Co.,   225  Fed. 
301;  P.  «.  Nickel  Co.,  155  NYS  156. 
[a]    Pendency  of  preliminary  proceed- 
ings, in  district  court,  does  not  deprive 
grand  jury  of  power  to  indict.     S.  V. 
Bobbins  (E.  I.),  106  A  291. 
656-50    See    In    re    Woodbury,    155 
NYS  851. 

656-51     [a]    It  bas  no  right  to  visit 
premises  for  official  inspection.    P.  v. 
Walsh,  92  Misc.  573,  156  NYS  366. 
656-54    S.  V.  Fox,  122  Ark.  197,  182 
SW  906. 

656-55    Jones  v.   New  Orleans,   143 
La.  1073,  79  S  865. 
656-56    S.   V.   McLaughlin,    138   La. 
958,  70  S  925. 

657-58  [a]  Minutes  are  not  alwitys 
required  to  be  kept. — Thompson  v.  S., 
18  Ga.  App.  488,  89  SB  607. 
658-65  P.  V.  McDonald,  177  App. 
Div.  806,  165  NYS  41. 
658-66  See  Orr  v.  Cornell  (la.),  156 
NW  296. 

659-68  P.  «.  Strauss,  165  App.  Div. 
58,  150  NYS  991. 

659-70  U.  S.  V.  By.  Co.,  227  Fed. 
206. 

661-79  Breysaeher  v.  S.,  123  Ark. 
101,  184  SW  433. 

[a]  Entry  of  the  order  on  the  record 
of  the  court  instead  of  on  the  judge's 
docket,\  is  a  substantial  compliance. 
Breysaeher  v.  S.,  123  Ark.  101,  184  SW 
433 

662-82  Dawson  «.  S.,  121  Ark.  211, 
180  SW  761. 

663-84  U.  S.  V.  Coyle,  229  Fed.  256. 
664-89  P.  V.  Bttckner,  281  111.  340, 
117  NE  1023. 


GUABAMTT 

666-1  First  Nat.  Bank  v.  Nakdimen, 
111  Ark.  223,  163  SW  785. 
[a]  For  additional  definitions,  see  Ty 
son  V.  Eeinecke,  25  Cal.  App.  696,  145 
P  153;  Cownie  v.  Dodd,  167  la.  627, 
149  NW  904;  Crowder  S.  Bank  v. 
Powder  Mills,  46  Okl.  105,  148  P  698. 
667-2  Hoosier  Brick  Co.  v.  Bank 
(Ind.  App.),  116  NE  87;  Eichmond 
Paper  Co.  v.  Bradley,  115  Miss.  307, 
75  S  381 ;  Shore  v.  Lawrence,  80  W.  Va. 
493,  92  SE  729, 


667-3  Watkins  M.  Co.  v.  Marbach, 
20  Ga.  App.  691,  93  SB  270. 
670-11  Miller  v.  Brewery  Co.,  242 
Fed.  164;  Norvell  v.  Gilreath,  189  Ala, 
452,  66  S  635;  Fouche  v.  Bank,  18  Ga. 
App.  569,  90  SE  102;  Westchester 
Mortgage  Co.  v.  Thomas  B.  Mclntire, 
168  App.  Div.  139,  153  NYS  437. 
[a]  A  demand  is  sufficient  to  fix  the 
right  of  action  where  it  was  shown  that 
since  the  last  payment  under  the  con- 
tract the  principal  has  been  insolvent. 
Cownie  v.  Dodd,  167  la.  627,  149  NW 
904. 

670-12  Westchester  Mortgage  Co.  v. 
Thomas  B.  Mclntire,  168  App.  Div.  139, 
153  NYS  437. 

672-19  Postlethwaite  v.  Minor,  168 
Cal.  227,  142  P  55. 

[a]  The  remedy  for  breach  of  an  exec- 
utory contract  contemplating  a  future 
guaranty  in  a  certain  manner  is  by  a 
Suit  for  specific  performance  or  other 
appropriate  action  based  upon  the  con- 
tract itself.  Postlethwaite  v.  Minor, 
168  Cal.  227,  142  P  55. 
673-24  Meyer  v.  Kahnweiler,  162 
NYS  1038. 

673-25  Westchester  Mortgage  Co.  v. 
Thomas  B.  Mclntire,  168  App.  Div. 
139,  153  NYS  437. 

674-26  Jones  «.  Buck,  4  Boyce 
(Del.)  546,  90  A  86;  Scott  v.  Trust 
Co.  (Mo.),  175  SW  920. 
676-34  See  Postlethwaite  v.  Minor, 
168  Cal.  227,  142  P  55. 
678-40  Baskett  Lumb.  &  Mfg.  Co. 
V.  Gravlee,  15  Ala.  App.  359,  73  S  291; 
Union  T.  Co.  v.  Dickinson,  30  Cal.  App. 
91,  157  P  615;  Boschetti  v.  Morton,  23 
Cal.  App.  325,  137  P  1085;  Holmes  v. 
A.  J.  Schwab  &  Sons,  141  Ga.  44,  80  SB 
313;  Fouche  v.  Bank,  18  Ga.  App.  569, 
90  SB  102;  First  Nat.  Bank  v.  Schir- 
mer,  134  Minn.  387, 159  NW  800;  Slaugh- 
ter V.  Morton  (Tex.  Civ.),  185  SW 
905;  Shore  v.  Lawrence,  80  W.  Va. 
493,  92  SE  729.  And  see  Young  v.  Bank 
(Tex.  Civ.),  175  SW  1102. 
678-41  Holmes  v.  A.  J.  Schwab  & 
Sons,  141  Ga.  44,  80  SB  313;  London 
V.  Funsch,  188  Mo.  App.  14,  173  SW 
88;  Young  v.  Bank  (Tex.  Civ.),  175 
SW  1102. 

681-50  [a]  A  defendant  may  in 
the  same  action  be  sued  both  as  guar- 
antor and  indorser  following  the  gen- 
eral rule  that  demands  against  the 
same  party  may  be  joined  when  they 
are  all  of  the  same  nature  a^d  the  samq 
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judgment  has  to  be  given  in  each,  al- 
though the  pleas  may  be  different. 
Bowman  v.  Bank,  115  Va.  463,  80  SE 
95. 

6S1-51  [a]  The  defendant  may 
join  an  assignor. — Matthews  Sales  Co. 
V.  Hutcheson,  170  App.  Div.  391,  155 
NTS  1033. 

682-57    EothchDd  Bros.  v.  Lomax,  75 
Or.  395,  146  P  479. 
682-63     See  Norvell  v.  Gilreath,  189 
Ala.  452,  66  S  635. 

685-68     Stephens    v.    Daugherty,    33 
Cal.  App.  733,  166  P  375. 
685-71     Galleher  v.   O 'Grady,   78   N. 
H.  343,  100  A  549. 

687-76  Turton  v.  Shinn,  32  Cal. 
App.  751,  164  P  38. 
[a]  Neither  presentment,  demand, 
protest,  nor  notice,  need  be  nlleged 
where  the  guaranty  is  for  the  payment 
of  a  note.  Westchester  Mortgage  Co. 
V.  Thomas  B.  Mclntire,  168  App  Div. 
139,  153  NTS  437. 

687-78  Complaint  sufla.cleat. — Nor- 
vell i;.  Gilreath,  189  Ala.  452,  66  S 
635. 

688-80  See  Norvell  v.  Gilreath,  189 
Ala.  452,  66  S  635. 

688-81  Werner  v.  Boochever,  162 
NYS  297. 

689-85  Baskett  Lumb.  &  Mfg.  Co  v. 
Gravlee  (Ala.  App.),  73  S  291;  Peck  v. 
Mach.  Co.,  20  Ga.  App.  429,  93  SE  106; 
Williams  Valve  Co.  v.  Amorous,  19  Ga. 
App.  155,  91  SE  240.  I 
690-87  Hibernia  Bank  &  T.  Co.  v. 
Succession  of  Cancienne,  140  La.  969, 
74  S  267. 

692-99    Northern  Nat.  Bank  v.  Doug- 
las (Minn.),  160  NW  193. 
693-4    Port   Dearborn    Nat.  Bank  v. 
Miller,  178  111.  App.  450. 

[a]  That  no  suit  was  brought  against 
the  principal  debtor  is  a  matter  of 
affirmative  defense  which  must  be 
specially  pleaded.  Fort  Dearborn  Nat. 
Bank  v.  Miller,  178  111.  App.  450. 

[b]  Iioss  or  damage  resulting  from  a 
failure  to  give  such  notice  must  be 
shown.  Fort  Dearborn  Nat.  Bank  v. 
Miller,  178  III.  App.  450. 

693-5    Norvell  v.  Gilreath,  189  Ala. 

452,   66   8   635;    Hoosier   Brick   Co.   «. 

Bank  (Ind.  App.),  116  NE  87. 

693-7    Gambill    v.    Typewriter    Co., 

190  Ala.  36,  66  S  655. 

[a]    That  extension  of  time  was  made 

mthout  notice  to  the  guarantor  must 


be  pleaded  to  be  available.  Valley 
Nat.  Bank  v.  Cownie,  164  la.  421,  145 
NW  904. 

694-8  Erratum. — Cross-reference  to 
title  "Performance"  should  be  to  title 
"Implied  and  Express  Agreements." 
695-14  Norvell  v.  Gilreath,  189  Ala, 
452,  66  S  635;  L.  L.  Satler  Lumber  Co. 
V.  Exler,  239  Pa.  135,  86  A  793.  Sea 
Farmers'  Nat.  Bank  v.  TJpdegraf,  161 
la.  666,  143  NW  481. 
695-19  Westchester  Mtg.  Co.  v.  Mc- 
lntire Inc.,  174  App.  Div.  525,  161  NT 
S  384. 

697-30  Martin  v.  Coe,  280  111.  292, 
117  NE  409. 

Erratum.-^CroBS-reference  should  be  to 
the  titles  "Province  of  Judge  and 
Jury;"  "Trial." 

697-37  Stetler  v.  Boling,  52  Okff. 
214,  152  P  452. 

699-44    F.   W.  Cook  Brewing  Co.  v. 
Goldblatt,  184  111.  App.  266.  , 
699-45    L.  L.   Satler  Lumber  Co.  v. 
Exler,  239  Pa.  135,  86  A  793. 
699-49    F.  W.   Cook  Brewing  Co.  v. 
Goldblatt,  184  111.  App.  266. 

GUABDIAN  AD  IJTEM 
706-1  Simpson  v.  Simpson,  273  111. 
90,  112  NE  276;  Whitney  v.  Porter, 
23  111.  445;  Wettrick  v.  Martin,  181  111. 
App.  94;  Easton  v.  Baston,  112  Me. 
106,  90  A  977,  52  LEA  (NS)  799; 
Gibson  v.  Pollock,  179  Mo.  App.  188, 
166  SW  874;  Bunting  v.  Bunting,  87 
N.  J.  Eq.  20,  99  A  840;  Kellett  v. 
Eathbun,  4  Paige  Ch.  (N.  Y.)  102,  106; 
Anderson  v.  Anderson,  164  App.  Div. 
812,  150  NYS  359;  Kindgen  v.  Craig, 
162  App.  Div.  508,  147  NYS  571;  Hill 
V.  Trust  Co.,  157  App.  Div.  907,  142 
NYS  346;  In  re  Eousos,  119  NYS  34; 
Gulib  V.  Bucquio,  16  Phil.  Isl.  444; 
Simmons  v.  Arnim  (Tex.  Civ.),  172  SW 
184. 

708-9  Arn  v.  Am,  264  Mo.  19,  173 
SW  1062. 

[a]  Where  guardian's  Interests  are 
adverse  to  those  of  the  ward,  the  judg- 
ment is  not  binding  upon  a  minor  not 
in  court.  Pearce  v.  Heyman  (Tex. 
Civ.),  158  SW  242. 

708-10  [a]  The  only  difference  be- 
tween next  friend  and  guaxdian  ad 
litem  is  that  the  former  prosecutes  and 
the  latter  defends  for  the  minor, 
Watts  V.  Hicks,  119  Ark.  621,  178  SW 
924. 
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708-12  la.  Code,  §3480;  In  re  Braek- 
ey's  Est.,  166  la.  109,  147  NW  188 
(although  the  person  bringing  the  ac- 
tion does  not  designate  himself  as  next 
friend  he  may  be  assumed  to  be  such) ; 
Ewing's  Heirs  v.  Armstrong,  4  J.  J. 
Marsh  (Ky.)  69;  Easton  v.  Easton,  112 
Me.  106,  90  A  977,  52  LEA  (NS)  799; 
Hanlin  v.  Burk  Bros.  M.  &  P.  Co.,  174 
Mo.  App.  462,  160  SW  547;  Eerencz 
V.  Greek  Catholic  Union,  54  Pa.  Super. 
642;  Bundick  v.  Moore-Cortes  Canal 
Co.  (Tex.  Civ.),  177  SW  1030. 

708-13  Watts  v.-  Hieks,  119  Ark. 
621,  178  SW  924;  In  re  Eousos,  119 
NYS  34. 

709-14  Arizona  Eastman  K.  Co.  v. 
Carillo,  17  Ariz.  115,  149  P  313;  Green- 
burg  V.  New  York  C.  &  H.  E.  Co.,  210 
N.  Y.  505,  104  NE  931;  Anderson  v. 
Anderson,  164  App.  Div.  812,  150  NY 
S  359;  Bautista  v.  Tiongson,  11  Phil. 
Isl.  579;  Smith  v.  Redden,  1  Tex.  Un- 
rep.  Cas.  360. 

710-15  Colt  V.  Colt,  19  Blatchf.  (IT. 
S.)  399,  467  (Connecticut  practice); 
Pinchback  v.  Graves,  42  Ark.  222;  Trei- 
ber  V.  Shafer,  18  la.  29;  Winston  v. 
McLendon,  43  Miss.  254;  Clark  v. 
Crosswhite,  28  Mo.  App.  34;  In  re  Eed- 
field,  94  Misc.  20,  158  NYS  1004;  Gra- 
ham V.  Crosas,  19  P.  E.  184,  216;  Brown 
V.  Severson,  12  Heisk.  (Tenn.)  381,  390; 
Jones  V.  Lumb.  Co.  (Tex.  Civ.),  204  SW 
704.  See  note  in  Ann.  Cas.  1912D, 
364. 

710-16  See  Watts  v.  Hieks,  119  Ark. 
621,  178  SW  924. 

711-17  S.  V.  Burkam,  23  Ind.  App. 
271,  55  NE  237;  McMakin  v.  Strat- 
ton,  82  Ky.  226;  Walker  v.  Smyser,  80 
Ky.  620;  Stinson  v.  Pickering,  70  Me. 
273;  Kellett  v.  Eathbun,  4  Paige  Ch. 
(N.  Y.)  102,  106;  Matter  of  Ludlow,  5 
Eedf.  (N.  Y.)  391;  First  Nat.  Bank  v. 
Fay  (Okl.),  159  P  505;  Graham  v. 
Crosas,  19  P.  E.  184;  Hawkins  v.  For- 
rest, 1  Tex.  Unrep.  Cas.  167;  Kidd  v. 
Prince  (Tex.  Civ.),  182  S.  W.  725.  See 
Hagan  v.  Grimshaw,  15  La.  Ann.  394. 

711-19  [a]  On  death  of  guardian 
after  taking  of  testimony  and  before 
decree,  a  guardian  ad  litem  must  be  ap- 
pointed before  the  decree  .  is  pro- 
nounced. Beverlys  v.  Miller,  6  Munf. 
(Va.)  99. 

711-20  Pitch  V.  Cornell,  1  Sawy. 
1€6.  172,  9  Fed.  Cas.  No.  4.834. 


711-21  Cato  «.  Easley,  2  SteW. 
(Ala.)  214;-  Price  v.  Winter,  15  Fla. 
66. 

711-22  [a]  Emancipation  by  mar- 
riage enables  an  infant  to  sue  for  an- 
nulment without  representation  by 
guardian  or  next  friend.  Delpit  v. 
Young,  51  La.  Ann.  547,  25  S  547;  In 
re  Hollopeter,  52  Wash.  41,  100  P  159. 
712-26  Jones  v.  Lumb.  Co.  (Tex. 
Civ.),  204  SW  704. 

713-27  Swoope  1).  Swoope,  173  Ala. 
157,  55  S  418,  Ann  Cas  1914A,  937; 
Prebster  v.  Henderson  (Ind.),  113  NE 
241;  Welch  V.  Welch,  49  Okl.  337,  152 
P  828;  Slafter  v.  Savage,  89  Vt.  352, 
95  A  790;  Owen  v.  Power  Co.,  78  W. 
Va.  596.  89  SE  262. 

715-37  [a]  Virginia  Code,  1904, 
§§2618,  2619,  requiring  the  appointment 
of  guardians  ad  litem  for  insane  de- 
fendants, is  not  applicable  to  partition 
suits.  Cottrell  v.  Mathews,  120  Va. 
847.  92  SE  808. 

719-60  Kidd  v.  Prince  (Tex.  Civ.), 
182  SW  725. 

720-61     Green    v.    Appleton    Woolen 
Mills,  162  Wis.  145,  155  NW  958. 
720-63    Dudley  v.  Dudley,  126  Ark. 
182,  189  SW  838. 

720-66  Tropeano  V.  Grimaldi,  173 
App.  Div.  534,  159  NYS  1025;  Green  v. 
Appleton  Woolen  Mills,  162  Wis.  145, 
155  NW  958. 

721-69  Gillespie  v.  Collier,  224  Fed. 
298,  139  CCA  534;  Dalsgaard  v.  Meier- 
ding,  140  Minn.  388,  168  NW  584. 
722-72  Ashby  v.  Milligan,  126  Ark. 
118,  189  SW  1059;  Voyles  v.  Hinds 
(Ind.),  114  NE  865;  Eoy  v.  Eowe,  90 
Ind.  54;  Sleeper  v.  Killion,  166  la.  205, 
147  NW  314;  Crume  v.  Sherman  (Ky.), 
215  SW  196;  Darrow  v.  Calkins,  154 
N.  Y.  503,  49  NE  61,  61  Am  St  637, 
48  LEA  299  (cannot  be  appointed  until 
expiration  of  period  of  publication  of 
summons) ;  Boiling  v.  Campbell,  36  Okl. 
671,  128  P  1091;  Boiling  v.  Gibson,  36 
Okl.  678,  128  P  1093. 
[a]  If  service  be  insufficient,  the  ap- 
pointment will  be  void.  Brown  v. 
Brown,  157  Ky.  804,  164  SW  70. 
724-76  S.  V.  Stark,  149  la.  749,  129 
NW  331,  Ann  Cas  1912D,  362. 
724-77  Galbraith  v.  Pennington,  184 
Mo.  App.  618,  170  SW  668. 
725-86  Anderson  v.  Anderson,  164 
App.  Div.  812,  150  NYS  359,  quot. 
Rima  v.  Iron  Wks.,  120  N.  Y.  433,  24 
NE  940. 
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[a]  Judgment  rendered  without  a 
guardian  having  been  appointed  is  not 
binding  on  the  minor.  Trask  v.  Boise 
King  Placers  Co.,  26  Ida.  290,  142  P 
1073. 

[b]  Statute  forbids  a  reversal. 
Thomas  v.  R.  Co.,  187  Mo.  App.  420, 
173  SW  728. 

726-8S  Trask  v.  Boise  King  Placers 
Co.,  26  Ida.  290,  142  P  1073. 
726-89  Harrod  v.  Harrod,  167  Ky. 
308,  180  SW  797.  See  Hill  v.  Trust 
Co.,  157  App.  Div.  907,  142  NTS  346, 
an  appearance  without  a  guardian  ad 
litem  would  not  be  effective. 
726-90  Dudley  v.  Dudley,  126  Ark. 
182,  189  SW  838;  Daggy  v.  Miller,  180 
la.  1146,  162  NW  854;  Watson  v.  Hor- 
ner, 178  la.  499,  159  NW  1032. 

726-91  Wettricb  v.  Martin,  181  111. 
App.  94;  Carney  v.  Yocum's  Heirs,  176 
Ky.  173,  195  SW  482;  Reynolds  v. 
Steel,  170  Ky.  153^  185  SW  820;  Har- 
rod V.  Harrod,  167  Ky.  308,  180  SW 
797;  Eubanks  v.  McLeod  (Miss.),  69 
S  289;  Eubanks  v.  McLeod,  105  Miss. 
826,  63  S  226;  Bundick  v.  Moore-Cor- 
tes Canal  Co.  (Tex.  Civ.),  177  SW 
1030;  Linn  v.  Collins,  77  W.  Va.  592, 
87  SE  934,  Ann  Cas  1918C,  86.  See 
Graves  v.  Graves,  255,  Mo.  468,  164  SW 
496. 

728-94  Williams  v.  Williams,  265 
III.  64,  106  NE  476;  Thurston  v.  Tubbs, 
250  HI.  540,  95  NE  479,  Ann  Cas 
1912B,  375.  See  note  in  Ann  Cas 
1912B,  376. 

728-95  Galbraith  v.  Pennington,  184 
Mo.  App.  618,  170  SW  668;  Linn  v. 
Collins,  77  W.  Va.  592,  87  SE  934,  Ann 
Cas  1918C,  86.  See  Wettrick  v.  Mar- 
tin, 181  Til.  App.  94;  Reynolds  v. 
Steel,  170  Ky.  153,  185  SW  820. 
729-2  Nicholson  v.  Wilborn,  13  Ga. 
467. 

[a]  An  order  appointing  a  guardian 
ad  litem  nunc  pro  tunc  will  not  be 
granted  after  verdict.  Boylen  v.  Mc- 
Avoy,  29  How.  Pr.  (N.  Y.)  278. 
730-9  Simpson  v.  Simpson,  273  111. 
90,  112  NE'  276. 

732-14  Williamson  v.  Grider,  97 
Ark.  588,  135  SW  361;  Ewing's  Heirs 
V.  Armstrong,  4  J.  J.  Marsh.  (Ky.)  69; 
Shields  v.  Bryant,  2  A.  K.  Marsh. 
(Ky.)  342;  Stinson  v.  Pickering,  70 
Me.  273.  See  note  in  Ann  Cas  1912B 
376. 

733-19  fa]  Where  the  infant  ap- 
pears by  his  general  guardian,  it  is  the 


duty  of  the  surrogate  to  inquire  into 
the  facts  and  ascertain  if  the  'interesta 
of  the  infant  require  the  appointment 
of  a  special  guardian,  no  application  to 
the  surrogate  is  needed.  Matter  of 
Ludlow,  5  Redf.  (N.  Y.)  391.        v 

[b]  A  next  friend  is  appointed  by  the 
court  in  theory  of  law,  but  no  formal 
appointment  is  required.  He  may  sue 
without  any  other  appointment  qr  rec- 
ord than  a  recital  in  the  pleadings. 
Butler  V.  Winchester  Home,  216  Mass. 
567,  104  NE  451;  Gray  v.  Parke,  155 
Mass.  433,  29  NE  641. 

[c]  Any  act  of  recognition  by  the 
court  of  the  person  assuming  to  act 
as  guardian  ad  litem  is  equivalent  to 
an  appointment.  Lukua  v.  Manaia,  21 
Haw.  160. 

734-22  [a]  An  objection  that  the 
applicant  was  erroneously  described,  in 
that  he  is  not  the  father  but  the  grand- 
father, is  without  merit.  Eiseman  v. 
Griffith,  181  Mo.  App.  183,  167  SW 
1142. 

734-24  See  Anderson  v.  Anderson, 
164  App.  Div.  812,  150  NYS  359. 
[a]  By  reference  to  a  suf&cient  com- 
plaint in  the  cause,  the  necessary  facts 
may  be  incorporated  in  the  petition  for 
appointment.  Arizona  Eastern  R.  Co.  v. 
Carillo,  17  Ariz.  115,  149  P  313. 
734-26  Arizona  Eastern  R.  Co.  v. 
Carillo,  17  Ariz.  115,  149  P  313;  An- 
derson V.  Anderson,  164  App.  Div.  812, 
150  NYS  359;  Everart  v.  Fisher,  75 
Or.  316,  145  P  33,  147  P  189. 
734-27  Arizona  Eastern  R.  Co.  v. 
Carillo,  17  Ariz.  115,  149  P  313. 
735-30  Stewart  v.  Parr,  74  W.  Va. 
327,  82  SE  259. 

737-53     Swoope  v.  Swoope,  173  Ala. 
157,  55  S  418,  Ann  Cas  1914A,  937. 
[a]    Legal  guardian  need  not  be  ap- 
pointed as  guardian  ad  litem.    Stewart 
V.  Parr,  74  W.  Va.  ,327,  82  SE  259. 
738-55     Swoope  v.  Swoope,  173  Ala. 
157,  55  S  418,  Ann  Cas  1914A,  937. 
738-58     Tropeano    v.    Grimaldi,    173 
App.  Div.  534,  159  NYS  1025;  Faulk- 
ner V.  Brown,  143  NYS  791. 
739-59     [a]     The  next  friend  should 
have  the  interest  of  the  infant  at  heart. 
Swoo'pe  V.  Swoope,  173  Ala.  157,  55  S 
418,  Ann  Cas  1914A,  937. 
740-71     Swoope  v.  Swoope,  173  Ala. 
157,   55.  S   418,   Ann   Cas   1914A,   937; 
Heuel  V.  Stein,  165  App.  Div.  14,  150 
NYS   540;    Salunga  v.   Evangelista,  20 
Phil.  Isl.  273,  304. 
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741-73 '  Heuel  v.  Stein,  165  App.  Div. 

U,  150  NYS  540. 

741-75     Heuel  v.  Stein,  165  App.  Div. 
14,   150   NYS    540;    Howell   v.  Howell, 
77  Or.  539,  152  P  217. 
742-79     See  12  Standard  Proc.  735, 
n.  4. 

742-Sl     See  McMakin  v.  Stratton,  82 
Ky.  226. 

743-84  [a]  Omission  to  file  affi- 
davit can  be  -reached  only  by  special 
demurrer  and  the  objection  is  waived 
iby  general  demurrer.  Maiden  v.  Stew- 
art, 163  Ky.  551,  174  SW  5. 
743-91  Bunting  v.  Bunting,  87  N, 
J.  Eq.  20,  99  A  840. 
743-92  Bunting  v.  Bunting,  87  N. 
J.  Eq.  20,  99  A  840. 
744-95  [a]  The  purpose  of  this  re- 
quirement is  to  secure  jurisdiction  cl 
the.  guardian  ad  litem,  as  the  applica- 
tion for  the  appointment  is  not  made 
by  him.  Arizona  Eastern  R.  Co.  v. 
Carillo,  17  Ariz.  115,  149  P  313. 
fb]  A  record  showing  of  appearance 
by  the  guardian  ad  litem  satisfies  the 
statutory  requirement  that  his  written 
consent  be  filed.  Arizona  Eastern  E. 
Co.  V.  CaHllo,  17  Ariz.  115,  149  P  313; 
Am  V.  Am,  264  Mo.  19,  173  SW  1062; 
Galbraith  v.  Pennington,  184  Mo.  App. 
618,  170  SW  668. 

745-5  Trask  v.  Boise  King  Placers 
Co.,  26  Ida.  290,  142  P  1073. 
746-8  [a]  If  an  irresponsible  per- 
son be  appointed,  a  bond  may  be  ex- 
acted. Faulkner  v.  Brown,  143  NY8 
791. 

748-13    Dudley  v.  Tyson,  167  N.  C. 
67,  82   SE  1025.     See  Welsh   v.  Koch, 
4  Cal.  App.  571,  578,  88  P  604. 
748-14     Caulder   v.   Chenault's   Exr., 
154  Ky.  777,  159  SW  578. 
[a]    The     irregularity    is    cured    by 
service  of  summons  upon   the   infants 
and  the  filing    of    the    answer    of    the 
guardian  ad  litem.     Dudley  v.  Tyson, 
167  N.  C.  67,  82  SE  1025. 
748-16    Dalsgaard  v.  Meierding,  140 
Minn.    388,   168   NW   584. 
748-17     Dalsgaard  v.  Meierding,  140 
Minn.  388,  168  NW  584. 
749-20     Bell  v.  Burkhalter,  183  Ala. 
527,  62   S  786;   Coffey  v.  Proctor  Coal 
Co.,   14   KyLE   415,   20    SW    286;    Mc- 
Garity   v.   New   York   City   E.   Co.,   51 
Misc.  666,  101  NYS  191;  Smart  v.  Har- 
ing,  14  Hun  (N.Y.)  276. 
[a]    To  abate  the  action  it  must  be 


alleged  and  proved  that  there  was  no 
ratification  of  the  action.  Bell  v.  Burk- 
halter, 183  Ala.  527,  62  S  786. 
749-23  Joyce  v.  Storage  Whse.  Co.; 
176  App.  Div.  538,  163  NYS  519. 
751-34  Harrod  v.  Harrod,  167  Ky 
308,  180  SW  797. 

751-35     Gillespie  v.  Collier,  224  Fed. 
298,  139  CCA  534;   Swoope  i;.  Swoope, 
173  Ala.  157,  55  S  418,  Ann  Cas  1914A^ 
937;  Barwick  v.  Eackley,  45  Ala.  215; 
Owen    V.   Appalachian    Power    Co.,    78 
W.  Va.  596,  89  SE  262. 
753-45      Thurston  v.  Tubbs,  250  111. 
540,  95  NE  479,  Ann  Cas  1912B,  375; 
Fuller  V.  Smith.  49  Vt.  253.     See  note 
in  Ann  Cas  1912B,  375. 
753-48     See  note  in  Ann  Cas  1912B 
376. 

[a]  Presumption  on  appeal.' — (1) 
"We  cannot  know  from  the  record  be- 
fore us  whether  a  guardian  ad  litem 
was  appointed  or  not.  The  appeal  be- 
ing upon  the  judgment  roll,  we  cannot 
look  outside  of  it  to  determine  the 
question.  (Harper  v.  Minor,  27  Cal. 
107;  Sharp  v.  Daugney,  33  Cal.  505, 
512).  (2)  Proceedings  relating  to  the 
appointment  form  no  part  of  the  judg- 
ment roll.  (Code  Civ.  Proc,  sec.  670; 
Emeric  v.  Alvarado,  64  Cal.  592).  (3) 
In  this  condition  of  the  record  we  must 
presume  in  favor  of  the  action  of  th« 
court  below,  especially  as  the  answer 
itself  and  the  recitals  in  the  judgment 
show  that  the  appearance  and  answer 
of  the  defendant  were  by  a  guardian 
ad  litem.  (Sharp  v.  Daugney,  supra; 
Emeric  v.  Alvarado,  supra)."  Batch- 
elder  V.  Baker,  79  Cal.  266,  21  P  754. 
753-49  Apthorp  v.  Bockus,  Kirby 
(Conn.)   407. 

754-53  S.  V.  Superior  Court,  74 
Wash.  559,  134  P  172. 
754-55  Horowitz  v.  Independent  W. 
S.  O.,  183  111.  App.  162. 
755-60  [a]  Arrival  of  ward  at  his 
majority  should  be  suggested  to  the 
county.  Slafter  v.  Savage,  89  Vt.  352, 
95  A  790. 

755-62  Butler  v.  Winchester  Home, 
216  Mass.  567,  104  NE  451. 
755-63  Glover  v.  Bradley,  233  Fed. 
721,  147  CCA  487,  Ann  Cas  1917A,  921; 
Thompson  v.  Co.,  77  W.  Va.  782,  88  SE 
1040. 

756-65     Thompson  v.  Co.,  77  W.  Va. 
782,  88  SE  1040. 

756-67     Horowitz  v.  Independent  W, 
S.  O.,  183  111.  App.  162. 
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756-68  Bell  v.  Bell's  Guardian,  167 
Ky.  430,  180  SW  803. 
757-70  Bell  v.  Bell's  Guardian,  167 
Ky.  430,  180  SW  803. 
757-71  [a]  But  where  chancery 
rule  reqtuires  notice  of  amendments,  it 
must  be  given.  Smith  v.  Lambert,  196 
Ala.  269,  72  S  118. 

[b]  Notice  of  appeal  served  on  minors 
is  sufficient.  Prebster  v,  Henderson 
(Ind.),  113  NE  241. 
757-73  [a]  Answer  may  be  signed 
as  guardian,  or  by  ward.  Thompson  v. 
Co.,  77  W.  Va.  782,  88  SE  1040. 
759-78  Hicks  Beach  Co.  v.  Frost, 
163  NTS  203. 

759-80  Thompson  v.  Co..  77  W.  Va. 
782,  88  SE  1040. 

760-81  In  re  Clapps  Est.,  161  NTS 
456. 

760-82  Ahea'rn  v.  Bowery  Savings 
Bank,  164  App.  Div.  809,  150  NTS 
244. 

761-84  Moore  v.  Tr.  Co.,  167  Ky, 
201,  180  SW  789. 

761-85  [a]  An  aereed  statementi 
of  facts  Cannot  be  entered  into  by  a 
guardian  ad  litem.  Lathers  v.  Fish,  4 
Lans.  (N.  Y.)  213;  Greene  v.  Babey,  35 
E.  1.  11,  85  A  118,  Ann  Cas  1915A, 
1290  and  note. 

761-86  Smoot  v.  Byan,  187  Ala.  396, 
65  S  828;  Greenburg  v.  New  York,  C. 
&  H.  E.  Co.,  210  N.  T.  505,  104  NE 
931.  See  2  Standard  Peoc.  518,  n.  23. 
762-90  Shaw  v.  Shaw's  Admr.,  174 
Ky.  398,  192  SW  524;  Silverstein  v. 
Ins.  Co.,  175  App.  Div.  639,  162  NYS 
601;  Yates  v.  Yates,  165  Wis.  250,  161 
NW  743. 

762-91  Steffen  v.  Berend.  180  la. 
127,  161  NW  994;  Loring  v.  Trust  Co., 
227  Mass.  392,  116  NE  730;  In  re  Sea- 
bury 's  Est.,  87  Misc.  241,  150  NYS 
420;  In  re  Stevenson's  Est.,  150  NYS 
423;  Simmons  v.  Arnim  (Tex.  Civ.), 
172  SW  184.  Comp.  Allen  v.  Lucas,  15 
Haw.  '52. 

762-92  Steffen  v.  Berend,  180  la. 
127,  161  NW  994. 

764-98  Bell  v  Bell's  Guardian,  167 
Ky.  430,  180  SW  803. 
764-5  Eraser  v.  Davis,  29  Idaho  70, 
156  P  913,  158  P  233;  Laeey's  Exrx. 
»;.  Lacey,  170  Ky.  625,  186  SW  501. 
[a]  The  appellate  court  may  make  al- 
lowance for  services  and  disbursements 
on  appeal.  In  re  Allis'  Will,  163  Wis. 
452,  157  NW  548,  158  NW  330. 


765-8  Fraser  v.  Davis,  29  Idaho  70, 
156  P  913,  158  P  233. 

765-9     Simmons  «.  Arnim  (Tex.  Civ.), 

172  SW  184. 

765-10     [a]    But  the  court  may  hear 

proof. — ^Laeey's    Exrx.    v.    Lacey,    170 

Ky.  625,  186  SW  501. 

[b]     No  further  representation  of  or 

service  upon  the  minor  is  necessary  to 

the    taxing    of    guardian    ad    litem's 

services.       Simmons    v.    Arnim     (Tex. 

Civ.),  172  SW  184. 

766-13     Simmons     v.     Arnim     (Tex. 

Civ.),  172  SW  184. 

768-21     In  re  Stone.  176  N.  C.  336, 

97  SE   216. 

770-23     Truitt     v.     Battle     Creek 

(Mich.),  175  NW  678. 

770-26     Tropeano    v.    Grimaldi,    173 

App.  Div.  534,  159  NYS  1025. 

771-30    Webb   v.   Webb's    Guardian, 

176  Ky.  96,  195  SW  96;  In  re  Harden, 

177  App.  Div.  831,  164  NYS  1014. 
771-31     ParKs   v.    Barnes,    173    Ky. 
5S9,  191  SW  447. 

772-35  The  Etna,  1  Ware  474,  8 
Fed.  Cas.  No.  4,542;  Swoope  v.  Swoope, 

173  Ala.  157,  55  S  418,  Ann  Cas 
1914A,  937;  Barwick  v.  Eaekley,  45 
Ala.  215;  Hare  v.  Shaw,  84  Ark.  32,  104 
SW  931,  120  Am  St  17;  Apthorp  v. 
Backus,  Kirby  (Conn.),  407,  1  Am  Dec 
26;  Butler  v.  Winchester  Home,  216 
Mass.  567,  104  NE  451;  MeGovern  v. 
Tel.  Co.,  100  Misc.  177,  165  NYS  180; 
S.  V.  Superior  Court,  74  Wash.  559,  134 
P  172.  See  note  in  Ann  Cas  1914A, 
943. 

772-37    In  re  Haynes'  Will,  82  Misc. 

228,  143  NYS  570. 

772-38     Parks    v.    Barnes,    173    Ky. 

589,  191  SW  447;  Owen  v.  Power  Co., 

78  W.  Va.  596,  89  SE  262.     See  note 

in  Ann  Cas  1914A,  943. 

773-41     S.     V.     Superior     Court,     74 

Wash.   559,  134  P  172. 

773-43     See  Gillispie  v.  Darroch,  57 

Ind.  App.  482,  107  NE  475;   Jones  v. 

Lumb.  Co.  (Tex.  Civ.),  204  SW  704. 

773-47  ■  American     Surety      Co.     v. 

Hardwick    (Tex.  Civ.),     186    SW   804; 

Slafter   v.   Savage,   89   Vt.   352,   95   A 

790. 
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779-1  Linderholm  v.  Ekiblad,  92 
Kan.  9,  139  P  1015;  Brack  v.  Morris, 
90  Kan;  61.  132  P  1185;  In  re  Majil- 
ton,  98  Misc.  490,  164  NYS  745;  In 
re  Carter's  Est.,  254  Pa,  518,  99  A  58. 
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[a]  The  superior  court  has  no  juris- 
diction to  appoint  a  guardian  to  have 
the  care  of  the  property  of  a  minor, 
De  Ferrari  v.  He  Farrari,  220  Mass.  38, 
107  NE  404;  Stone  y.Dufey,  219  Mass, 
178,  106   NE   595. 

[b]  A  public  guardian,  deriving  tis 
power  from  statute,  without  appoint- 
ment from  court,  has  only  provisional 
powers  which  may  be  terminated  by 
an  appointment  by  the  court.  In  re 
Brinekwirth 's  Estate,  268  Mo.  86,  186 
SW  1048. 

779-3  Murphree  v.  Hanson,  197  Ala. 
246,  72  S  437.  See  Bell  v.  Bell's  Guar- 
dian,  167  Ky.  430,  180  SW  803. 

[a]  In  New  York  "the  statutes  con- 
ferring upon  surrogate's  courts  power 
to  appoint  and  control  guardians  of 
infants  have  in  no  way  impaired  the 
powers  of  the  supreme  court,  in  this  re- 
spect." Haug  V.  Hewitt,  87  MiK.  87, 
150  NYS  236. 

[b]  Fetition'  in  wprds  of  statute  al- 
leging person  to  be  "mentally  inoom- 
potent  to  manage  his  property"  is 
good.  In  re  Coburn,  165  Cal.  202,  131 
P  352. 

780-4  Murphree  v.  Hanson,  197 
Ala.  246,  72  S  437. 

783-19  [a]  Wien  one  court  has  ac- 
quired jurisdiction,  no  other  court  of 
concurrent  jurisdiction  will  interfere, 
or  attempt  to  assume  jurisdiction  of 
the  same  matter.  Crosbie  v.  Brewer 
(Okl.),  158  P  388. 

783-23  Watts  v.  Hicks,  119  Ark. 
621,  178  SW  924. 

[a]  When  a  court  once  lawfully  ac- 
quires jurisdiction,  this  jurisdiction 
cannot  be  lost  except  in  some  pre- 
scribed orderly  way.  Crosbie  v.  Brewer 
(Okl.),  158  P  388. 

783-24  [a]  A  declaration  of  adop- 
tion of  the  minor  does  not  bind  a  court 
of  equity  once  jurisdiction  has  been  ac- 
quired. Murphree  v.  Hanson,  197  Ala. 
246,  72  S  437. 

[b]  A  ward  acquiring  residence  In  an- 
other county  during  the  interim  be- 
tween the  removal  of  the  guardian  and 
the  appointment  of  a  successor,  does 
not  oust  the  court  of  jurisdiction. 
Crosbie  v.  Brewer  (Okl.),  'l58  P  388. 
784-31  Pryor  v.  Downev,  50  Cal. 
388,  19  Am  Rep  656;  Wadsworth  v. 
Connell,  104  111.  369 ;  McKeever  v.  Ball, 
71  Tnd.  398;  Mabberly  v  Johnson's 
Exr.,  78  Ky.  273;  Wuesthoff  v.  Ins. 
go.,  107  N.  T.  580,  14  NE  811;     In  re 


De  Saulles,  101  Misc.  447^  167  NYS 
445;  In  re  Munn,  101  Misc.  171,  167 
NYS  443;  Howerton  v.  Sexton,  104 
N.  C.  75,  10  SE  148.  Contra,  Cuyler  v. 
Wayne,  64  Ga.  78,  88. 

[a]  Failure  to  giye  bond  renders  sub- 
sequent proceedings  void.  Guynn  v. 
McCauley,  32  Ark.  97. 

[b]  Separate  guardians  for  estate  and 

person   may    be    appointed,   without    a 

special    statutory     provision     therefor. 

Murphree  v.  Hanson,  197  Ala.  246,  72 

S  437. 

784-32    Harding  v.  Brown,  227  Mass. 

77,  117  NE  638. 

[a]    Insane    person. — In    re     Watson, 

176  Cal.  342,  168  P  341. 

785-34    In  re  Coburn,  165  Cal.  202, 

131  P  352. 

787-53    [a]    Notice  not_necessary  in 

appointing  a   successor   to   a   removed 

guardian.      Crosbie   v.   Brewer    (Okl.), 

158  P  388. 

787-54    In  re  Carter's  Est.,  254  Pa. 

518,  99  A  58. 

787-55     [a]    Notice  to  next  of  kin 

may    be    unnecessary.: — Murphree    v. 

Hanson,  197  Ala.  246,  72  S  437. 

788-56     In  re  Moore's  Guardianship, 

51  Okl.  731,  152  P  378. 

788-57    In  re  Moore's  Guardianship, 

51  Okl.  731,  152  P  378. 

789-59    Loftin  v.  Garden   (Ala.),  83 

S  174. 

796-5     In    re    Coburn,   165    Cal.    202, 

131   P   352. 

[a]    Mandamus  will  not  lie  to  compel 

appointment      of      particular      person. 

State  ex  rel.  Young  v.  Cook,  193  Mo. 

App.  276,  183  SW  365. 

797-7    In  re  Curtin,  93  Misc   394,  158 

NYS  131. 

797-8     Meiklejohn  v.  Meiklejohn,  171 

Cal.  ?47.  152  P  734. 

[a]     The    Missouri    statute    need    not 

apply  to  a  non-resident  minor.     Whit- 

telsey  v.  ConniflE,  266  Mo.   567,  182   S 

W  161. 

797-9     S.  V.  Cook,  193  Mo.  App.  276, 

183  SW  365. 

798-11    In  re   Curtin,   93   Misc.   394, 

158  NYS  131. 

[a]    A  deed  of  appointment  does  not 

become    operative    during    the    life    of 

the  one  making  the  appointment.     In 

re  Gibbs,  96  Misc.  537,  160  NYS  686. 

798-13    In  re   Curtin,  93  Misc.   394, 

158  NYS  131. 

798-14    In    re     Lew     Choy    Foom's 

Guardianship,  I73  Cal.  159,  159  P  440, 
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801-28    See    Fresno    Estate    Co.    v. 
Fiske,  172  Cal.  583,  157  P  1127. 
801-29    In  re  Beimenschneider  (la.), 
164  NW  736. 

802-46  Brack  v.  Morris,  90  Kan.  64, 
132  P  1185;  Oldaker  v.  Spiking  (Mo.), 
210  SW  59;  Johnson  v.  Johnson  (Okl.), 

159  P  1121. 

803-47  Fresno  Estate  Co.  v.  Fiske, 
172  Cal.  583,  157  P  1127;  Scott  v, 
Abraham  (Okl.),  159  P  270;  Crosbie 
V.  Brewer  (Okl.),  158  P  388;  Baker  v. 
Cureton,  49  Okl.  15,  150  P  1090. 
803-50    Roth  V.  Bank,  58   Okl.   604, 

160  P  505. 

804-53  Loftin  v.  Garden  (Ala.),  83 
S  174. 

805-58  Hathaway  v.  Hoffman,  53 
Okl.  72,  153  P  184;  Baker  v.  Cureton, 
49  Okl.  15,  150  P  1090. 
[a]  The  jurisdiction  of  the  court  ap- 
pointing a  guardian  may  be  inquired 
into  in  every  other  court  wherein  pro- 
ceedings of  the  former  are  relied  on. 
Scott  V.  Abraham.  (Okl.),  159  P  270; 
In  re  Moore's  Guardianship,  51  Okl. 
731,  152  P  378. 

805-61  Loftin  i;.  Garden  (Ala.),  83 
S  174. 

807-66  In  re  Fixieo  (Okl.),  175  P 
516. 

807-71  Feliciano  v.  Camahort,  22 
Phil.  IbI.  235. 

808-73  Hathaway  v.  Hoffman,  63 
Okl.  72,  153  P  184. 

809-81  Discharge  from  oface  may 
antedate  settlement  of  account.  Fresno 
Estate  Co.  v.  Fiske,  172  Cal.  583,  157 
P  1127. 

809-83    Bell  v.  Bell's  Guardian,  167 
Ky.  430.  180  SW  803. 
809-85     Champlin  v.  Slocum   (E.  I.), 
103  A  706. 

809-86  [a]  The  discharge  of  a 
guardian  without  the  appointment  of 
a  successor  is  valid.  Fidelity  &  De- 
posit Co.  V.  Husted,  128  Md.  275,  97 
A  370. 

809-88  In  re  De  Saulles,  101  Misc. 
447,  167  NTS  445. 

810-94  In  re  Guardianship  of  Eob- 
erts,  18  Haw.  304;  In  re  Carter's  Est., 
254  Pa.  518,  99  A  58.  See  Murphreo 
f.  Hanson,  197  Ala.  246,  72  S  437. 
812-9  [a]  "Quo  warranto  to  oust  a 
guardian  is  improper.  Linderholm  v. 
Ekblad,  92  Kan.  9,  139  P  1015. 
812-11  In  re  Gustow,  220  N.  Y.  373, 
115  NE  995. 


813-20  Fidelity  &  Deposit  Co.  v. 
Husted,  128  Md.  275,  97  A  370. 
813-21  [a]  On  conviction  of  em- 
bezzlement, a  guardian  should  be  re- 
moved. Clark  V.  Smith,  110  Miss.  728, 
70  S  897. 

813-23  P.  V.  Buck,  149  111.  App.  283; 
Piatt  V.  Allaway,  2  Bibb  (Ky.),  554; 
Ledwith  v.  Union  Trust  Co.,  2  Dem. 
(N.  Y,)  439.  See  note  in  Ann  Gas 
191 2B,  977. 
813-24    Lord  v.  Hough,  37  Cal.  657. 

813-25  [a]  The  order  takes  efiect 
from  its' pronouncement,  and  failure  of 
clerk  to  enter  judgment  does  not  delay 
or  defeat  the  operation  of  the  order. 
Fiesno-Estate  Co.  v.  Fiske,  172  Cal. 
583,  157  P  1127. 

814-33  [a]  Writ  of  error  does  not 
lie.  Piat  v.  Allaway,  2  Bibb  (Ky.) 
554. 

fb]  The  time  within  \frhich  to  appeal 
from  an  order  removing  the  guardian 
is  twenty  days  from  the  date  thereof 
and  not  twenty  days  from  the  time 
petitioner  first  heard  of  the  order.  Ale- 
many  V.  Sweeney,  3  Phil.  Isl.  424. 
814-34  In  re  Brinckwirth's  Est.,268 
Mo.  86,  186  SW  1048. 
815-39  In  Bayer's  Est.  (Wash.), 
185  P  606. 

815-45  Owen  v.  Pye,  115  Md.  400, 
80  A  1007.  See  note  in  Ann  Gas  1912B, 
977. 

818-74  Murphree  v.  Hanson,  197 
Ala.  246,  72  S  437. 

819-81  See  Clark  v.  Superibr  Court, 
20  Cal.  App.  305,  128  P  1018,  when 
shown  to  the  court  by  affidavit  or  veri- 
fied petition,  the  court  may  make  an 
order  providing  for  a  temporary  cus- 
tody until  hearing  of  petition. 

820-87    Des  Moines  Savings  Bank  v, 

Krell,  176  la.  437,  156  NW  858;    Cox  & 

Co.  V.  Fisher  (Okl.),  161  P  171. 

821-89     Cox  &  Co.  V.  Fisher  (Okl.), 

161  P  171. 

822-94      See    Chapman   •».    American 

Sur.  Co.,  261  111.  594,  104  NB  247. 

822-95     In  re  Ward's  Est.   (Conn.), 

102  A  586;  Chapman  v.  American  Sur. 

Co.,   261    111.   594,   104   NE   247,  not   a 

common  law  action. 

823-97     Chapman    v.    American    Sur. 

Co.,   261   111.   5J4,   104  NE   247,  before 

as  well  as  after  the  termination  of  the 

guardianship. 

824-2       Chapman    v.    American    Sur. 

Co.,  261  111.  594,  104  NE  247. 
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826-15  In  re  Ward's  Est.  (Conn.), 
102  A  686. 

S26-16  Chapman  v.  American  Sur. 
Co.,  261  111.  594,  104  NE  247. 
[a]  Where  the  probate  court  could  not 
authorize  a  certain  investment  of  the 
ward's  funds  by  the  guardian,  it  coulj 
not  on  the  accounting  confirm  it.  Chap, 
man  v.  American  Sur.  Co.,  261  111.  594, 
104  NE  247. 

830-42  In  re  McGue's  Est.  (Cal.), 
181  P  037. 

833-53     In     re     Sroufe's     Est.,     74 
Wash.  639.  134  P  471. 
835-63     Morris  v.  Morris   (Ala.),  80 
S  841. 

835-68     Gronna  v.  Goldammer,  26  N. 
D.   122.  143  NW   394. 
836-73     Cobleigh  v.  Matheny,  181  111. 
Apli.  170. 

836-74     [a]     Sureties,  on   the    guar- 
dian's bond  rhay.     Gronna  v.  Goldam- 
mer,  26  N.  D.  122,  143  NW  394. 
836-76     Baker    v.    Bundy,     55     Ind. 
App.  272,  103  NE  668. 
839-5     Gillispie   v.   Darroch,    57   Ind. 
App.  482,  107  NE  475. 
840-10     [a]     The     court's     findings 
have  file  force  and  effect  of  a  verdict. 
Des    Moines    Savings    Bank    v.    Krell, 
176  la.  437,  156  NW  858. 
843-34    Morris  v.   Morris    (Ala.),   80 
S  845.     In  re  M<;Gue'3  Est.  (Cal.,  181 
P  637. 

843-35  Moore  v.  Allen,  121  Ark.  335, 
181  SW  908;  Lowery  -u.  Parton  (Okl.), 
165  P   164. 

[a]  Prima  facie  evidence  only.  Vac- 
earo  v.  Cieallay  89  Tenn.  63,  14  SW  43. 
844-36  Southwestern  Surety  Ins. 
Co.  V.  Eiehard  (Okl.),  162  P  468. 
844-37  Moore  v.  Allen,  121  Ark. 
335,  181  SW  908;  Butler  v.  Butler,  225 
Mass.  22,  113  NE  577;  Smith  v.  Gar- 
nett  (Okl.),  161  P  1083;  Drennan  v. 
Harris  (010.),  161  P  781;  Dunleavy  v. 
Mayfield,  56  Okl.  470,  155  P  1145. 
844-40  Des  Moines  Savings  Bank  v. 
Krell,  176  la.  437,  156  NW  858.  See 
Mumford  v.  Eood,  36  S.  D.  80,  153  NW 
921. 

845-42  Anderson  v.  Anderson  (Okl), 
165  P  145. 

846-47  Yates  v.  Wdt^on  (Tex.  Civ.), 
187  SW  548. 

846-48     Eucker    v.    Kelley,    63    Ind. 
App.  645,  113  NE  759. 
847-51     [a]     The  time  within  which 
to     bring    proceedings     to     open     and 
modify  the  final  settlement  rests  in  the 


sound  discretion  of  the  court  in  view 
of  all  the  circumstances  of  the  case. 
In  re  Moore,  112  Me.  119,  90  A  1088. 
847-52  Manegold  v.  Beaver.  189 
Ala.  241,  66  S  448;  Brewer  v.  Dodson 
(Okl.),  159  P  329. 

847-54  [a]  Btit  deUncLueucles  and. 
omissions  which  would  constitute  neg- 
ligence are  to  be  corrected  in  the  pro- 
bate court,  or  upon  its  refusal  by  ap- 
peal. Moore  v.  Allen,  121  Ark.  335, 
181  SW  908. 

847-56  In  re  Clanton's  Lst.,  171  Cal. 
381,  153  P  459.  See  Euler  v.  Euler, 
55  Ind.  App.  547,  102  NE  856,  statute 
limits  right  to  such  persons  only  as  are 
adversely  affected  by  the  mistake, 
fraud  or  illegality  entering  into  final 
settlement  and  who  were  not  person- 
ally present. 

[a]  Impleading  two  sets  of  sureties 
on  several  bonds  involving  the  settle- 
ment of  several  accounts  is  allowable 
in  an  action  to  surcharge  and  falsify 
where  the  accounts  have  been  com- 
mingled. Vick  V.  Ferrell,  76  W.  Va. 
306,  85  SE  549. 

847-57  [a]  Administrator  of  ward. 
Euler  V.  Euler,  55  Ind.  App.  547,  102 
NE  856. 

848-60  [a]  Allegations  showing 
plaintiff  to  have  right  to  institute  pro- 
ceedings within  statute  are  essential. 
Euler  V.  Euler,  55  Ind.  App.  547,  102 
NE  856. 

852-14  Succession  of  Hawkins,  139 
La.  228-,  71  S  492, 

853-16"  In  re   Clanton's  Estate,  171 
Cal.  381,  153  P  459;  Yates  v.  Watson 
(Tex.  Civ.),  187  SW  548. 
857-49     Jordan   v.    Hermann    (Wis.) 
171    NW    76.      See    note    in    Ann.  Caa 
1912B  407. 

[a]  Authorization  to  sue  by  a  compe- 
tent coiirt  is  required  in  the  cases 
enumerated  in  the  statute.  Delgado  «. 
Cabassa,  10  P.  E.  48. 

[b]  Guardian  may  sue  his  ward  with- 
out resigning  the  guardianship.  Kidd 
V.  Prince  (Tex.  Civ.),  182  SW  725. 
857-50  [a]  Suits  affecting  the  title 
to  real  property  cannot  be  brought  by 
genera]  guardian.  In  re  Catlin's  Est., 
89  Misc.  93,  151  NYS  254. 

857-51  Tuttle  v.  Garrett,  74  111.  444. 
See  note  in  Ann  Cas  1912D,  364,  also 
Koepping  v.  Monteleone,  143  La  353. 
78  S  590.  ■ 

[a]  A  partition  suit  may  be  main- 
tained by  the  guardian  on  behalf  of 
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the  ward.  Shaffer  v.  Shaffer,  69  W.  Va. 
163,  71  SE  111;  Suter  v.  Suter,  68 
W.  Va.  690,  70  SE  705.  ' 

858-53  S.  V.  Burkam,  23  Ind.  App. 
271,  55  NE  237. 

858-56     McQueen   v.   Fisher,    22   Ga. 
App.  394,  95  SE  1004. 
858-58     Irby   v.   Dowdy    (Ark.),   213 
SW  739.     See  note  in  Ann  Cas  1912B, 
407. 

859-59     In   re   Stude's  Est.,   179   la. 
785,-162  NW  10;    Everart  v.  Piaeher,  75 
Or.  316,  145  P  33,  147  P  189. 
860-61     Charles  v.  Witt,  88  Kan.  484, 
129  P  140,  not  reversible  error. 
860-62     [a]     Actions   Involving  per- 
sonal property  of  the  ward.  Wright  v. 
Ins.  Assn.,  154  111.  App.  201. 
861-69    Erratum. — An  action  for  the 
diminution  of  the  rental  value,  etc.,  tho 
word  "not"  should  be  omitted. 
867-9     [a]     In  suit  against  guardian 
for  legal  services  (1)  it  is  not  necessary 
to  allege  employment  by  the  ward,  but 
it  is  suflScient  to   allege   that  the  em 
ployment   was   made   by    the   guardian 
for  and  on  behalf  of  the  ward    (Wil- 
helm  V.  Hendrick,  167  Ky.  219,  180  S 
W  516);   (2)  nor  need  the  petition  al- 
lege  in   terms   that   the   services  were 
necessary,  where  this  fact  is  otherwise 
shown  by  the  facts  pleaded.    Wilhelm 
c.  Hendrick,  supra. 

868-13  [a]  Guardian's  petition 
should  show  names  of  minors  and  their 
interests.  Clarke  v.  Natal,  138  La. 
1038,  71  S  149. 

868-14  See  Everart  v.  Fischer,  75 
Or.  316,  145  P  33. 

869-20  See  Everart  v.  Fischer,  75 
Or.  316,  145  P  33,  demurrer  or  answer. 
872-39  [a]  In  action  presenting 
equitable  features  there  is  no  right  to 
jury  trial.  Kuhn  v.  Johnson,  91  Kan. 
188,  137  P  990. 

873-48  [a]  Personal  judgment 
with  execution  should  not  be  rendered 
against  the  ward  in  suit  on  contract 
made  by  guardian,  since  guardian  has 
authority  only  to  bind  ward's  estate, 
and  decree  should  provide  for  its  satis- 
faction out  of  esta^te  of  the  ward.  Wil- 
helm V.  Hendrick,  167  Ky.  219,  180  SW 
516. 

874-55  Krone  v.  Kron  138  La.  666, 
70  S  605. 

[a]    The    Judgments.  ine    probate 

court,  upon  all  matters  with  which  it  is 


authorized  to  deal,  are  absolute,  un- 
less appealed  from.  Wakeman  v. 
Peter,  52  Okl.  639,  152  P  455. 
875-63  See  Wilhelm  v.  Hendrick, 
167  Ky.  219,  180  SW  516. 
875-66  Tobin  v.  Addison,  2  Strobh, 
L.  (S.  C.)  3. 

876-69  [a]  Disposition  of  proceeds 
from  an  action  on  behalf  of  the  ward 
are  subject  to  the  control  of  the  su- 
preme court  in  New  York  and  that 
court  may  order  payment  into  court  or 
the  giving  of  a  bond  by  the  guardian 
where  the  surrogate's  court  has  not 
done  so.  Haug  v.  Hewitt,  87  Misc.  67, 
150  NYS  236. 

876-75  [a]  Acceptance  of  benefits 
under  a  judgment  by  the  guardian  will 
not  prevent  the  ward's  appealing 
therefrom,  the  guardian  not  being  a 
party.  Scott  v.  Dilley,  53  Ind.  App. 
100,  101  NE  313. 

877-88  Simmons  v.  Goodell,  63  N. 
H.  458. 

87S-90  [a]  Costs  on  appeals  taken 
for  personal  benefit  of  guardian  should 
be  paid  by  him.  In  re  Hill's  Estate, 
250  Pa.  107.  95  A  426. 
878-98  [a]  A  county  court  sitting 
In  probate  cannot  render  judgment  on 
bond  for  an  amount  in  excess  of  the 
amount  cognizabls  in  th(?  county  court 
in  civil  matters.  American  Surety  Co. 
V.  Hardwick  (Tex.  Civ.),  186  SW  804. 
879-1  [a]  After  the  death  of  the 
guardian,  the  liability  of  the  surety  can 
be  determined  only  in  equity.  United 
States  F.  &  G.  Co.  v.  Pittman,  183  Ala. 
602,  62  S  784. 

879-3  [a]  A  transfer  of  the  suit  to 
equity  will  not  be  granted  on  request 
of  co-sureties  on  the  various  bonds 
who  are  all  defendants  for  the  purpose 
of  settling  any  rights  of  contribution 
they  may  have  as  that  may  be  done 
In  an  independent  suit.  Beakley  v. 
Cunningham,  112  Ark.  71,  165  SW  259. 
[b]  If  an  accounting  would  be  a  use- 
less act,  an  action  in  equity  against  the 
principal  and  sureties  may  be  resorted 
to.  Duck  V  McGrath,  160  App..  Div. 
482,  145  NYS  1033. 

880-4  S.  V.  United  States  Fid.  &  G. 
Co.,  188  Mo.  App.  700,  176  SW  542 
(settlement  by  administrator  of  guard- 
dian  under  Eev.  St.,  1909.  §461,  not 
essential  prerequisite);  Donnell  v. 
Dansby,  58  Okl.  165,  159  P  317;  Ameri- 
can Sur.  Co.  V.  Hardwick  (Tex.  Civ.), 
186  SW  804. 
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880-6  Zurfluh  v.  Smith,  135  Cal.  644, 
67  P  1089;  Duck  v.  McGrath,  160  App. 
Div.  482,  145  NYS  1033.  See  Don- 
nell  V.  Dansby,  58  Okl.  165,  159  P  317. 
881-8  Beakley  v.  Cunningham,  112 
Ark;  71,  165  SW  259;  Duck  v.  McQrath, 
160  App.  Div.  482,  145  NYS  1033. 
881-9  Beakley  v.  Cunningham,  112 
Ark.  71,  165  SW  259;  U.  S.  Fidelity  & 
G.  Co.  V.  Jackson,  111  Miss.  752,  72 
S  150. 

882-11  Asher  v.  Stull  (Okl.),  161 
P  808.  See,  however,  United  States 
P.  &  G.  Co.  V.  Pittman,  183  Ala.  602, 
62  S  784. 

882-15  Asher  v.  Stull  (Okl.),  161 
P  808. 

883-KI  U.  S.  Fidelity  ft  G.  Co.  v. 
Jackson,  111  Miss.  752,  72  S  150;  Qron- 
na  V.  Goldammer,  26  N  D.  122,  143 
NW  394. 

884-24  People  v.  Wirtz,  184  HI.  App. 
505,  suit  held  to  have  been  brought  in 
the  name  of  the  state  although  the 
summons  calls  upon  defendants  to  an- 
swer to  the  relator. 

884-26  Lyons  v.  Fulsom,  54  Okl.  84, 
153  P  868. 

885-32     Beakley  v.  Cunningham,  112 
Ark.  71,  165  SW  259. 
885-36     See  Beakley  v.  Cunningham, 
112  Ark.  71,  165  SW  259. 
886-39     Donnell  v.  Dansby,  58  Okl. 
165,  159  P  317. 

88T-42     U.   S.  Fidelity   &  Q.   Co.  v. 
Pittman,  183  Ala.  602,  62  S  784. 
887-45     Smith   v.  Moore.   109  S.   C. 
196,  95  SE  351. 

889-56  Abraham  v.  Harry  (Okl.), 
165  P  1154. 

890-67  Davis  v.  White  (Tex.  Civ.), 
207  SW  679. 

892-72  Davis  v.  White  (Tex.  Civ.), 
207  SW  679;  Abraham  v.  Harry  (Okl ), 
165  P  1154. 

894-83  TJ.  S.  Fidelity  &  6.  Co.  v. 
Jackson,  111  Miss.  752,  72  S  150. 
895-95  [a]  Suretlea  on  the  bond 
may  not  question  the  validity  of  the 
guardian's  appointment,  nor  deny  that 
he  received  funds  in  his  fiduciary  ca- 
pacity. Donnell  v.  Danaby,  58  Okl. 
165,  159  P  317. 

896-97  Erratum.  —  Cross  -  reference 
to  title  "Performance"  should  be  to 
title   "Implied  and     Express     Agree- 

896-7  IT.  S.  Fidelity  &  G.  Co  v. 
Bank,  36  N.  D.  16,  161  NW  562;  Brew- 
er V.  Ferryman  (Okl.),  162  P  791. 


897-14  [a]  Compensation  cannot 
be  claimed  as  offset  by  either  guardian, 
or  sureties  on  his  bond,  when  he  has 
been  guilty  of  dereliction  of  duty. 
Donion  v.  Maley,  60  Ind.  App.  25,  110 
NE  92;  Finnell  v.  Kellogg,  194  Mo.  App. 
342,  186  SW  1169;  American  Surety  Co. 
V.  Hardwick  (Tex.  Civ.),  186  SW  804. 
897-17  Donnell  v.  Dansby,  58  Okl. 
165,  159  P  317. 

900-41  Wilson  v.  Central  Altagracia, 
3  P.  E.  Fed.  159. 

904-69  [a]  Order  may  be  general, 
requiring  the  resident  guardian  to  pay 
and  deliver  the  money  and  property  in 
his  hands,  it  being  unnecessary  to  as- 
certain the  amount.  The  court  need 
not  await  the  determination  of  litiga- 
tion involving  the  estate.  Fidelity 
Trust  Co.  V.  Trust  Co.,  74  W.  Va.  763, 
83  SE  59. 

905-70  Central  Trust  Co.  v.  Hearne, 
78  W.  Va.  6,  88  SE  450;  Fidelity  Trust 
Co.  V.  Trust  Co.,  74  W.  Va.  763,  83  SE 
59. 

905-73  Central  Trust  Co.  v.  Hearne, 
78  W.  Va.  6.  88  SE  450. 
905-75  [a]  The  petition  need  not 
be  sworn  to,  unless  the  statute  makes 
'  such  verification  a  prequisite.  Central 
Trust  Co.  V.  Hearne,  78  W.  Va.  6,  88 
SE  450. 

906-82  [a]  Personal  service  not 
necessary. — ^Fidelity  Trust  Co.  v.  Trust 
Co.,  74  W.  Va.  763,  83  SE  59. 
907-87  [a]  Venue. — Proceeding  by 
foreign  guardian  to  obtain  transfer  of 
money  and  property  out  of  hands  of 
resident  guardian  is  properly  instituted 
in  county  where  resident  guardian  was 
appointed,  even  though  property  has 
been  removed  to  another  county.  Fidel- 
ity Trust  Co.  V.  Trust  Co.,  74  W.  Va. 
763,  83  SE  59. 

907-89     In    re   Breese's    Estate,   92 
Misc.  650.  156  NYS  267. 


HABEAS  COBFtrS 
911-1  Ex  parte  Blair,  253  Fed.  800; 
Ex  parte  Weller  (Ariz.),  178  P  981; 
Ex  parte  Jacobs  (Cal.  App.),  176  P 
698;  P.  V.  Windes,  283  111.  251,  119  N 
E  297;  S.  v.  Konshak,  136  Minn.  331, 
162  NW  353;  In  re  McDevitt,  101  Misc. 
588,  168  NYS  433. 

[a]  The  writ  cannot  be  used  to  detes- 
mine  whether  a  person  lawfully  con- 
fined in  the  penitentiary  is  entitled  to 
talk  privately  with  an  attorney.' 
Long  V.  Minto,  81  Or.  281,  158  P  805. 

[b]  Habeas  corpus  Is  an  appropriate 
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remedy  to  protect  the  light  of  liberty 
of  one  illegally  restrained.  S.  v.  Bush, 
12  Ala.  App.  309,  68  S  492. 
911-2  Martin  v.  District  Court,  37 
Colo.  110,  86  P  82,  119  AmSt  262; 
Ex  parte  Casper  (Colo.  App.),  144  P 
1137;  P.  V.  Hoxie,  175  111.  App.  563; 
S.  V.  McDonald,  123  Minn.  84,  142  N 
W  1051. 

[a]  As  writ  of  error. — The  writ  is 
not  in  the  nature  of  a  writ  of  error. 
Morgan  v.  Sylvester,  231  Fed.  886,  146 
CCA  82;  Sibray  v.  V.  S.,  227  Fed.  1, 
141  CCA  555;  U.  S.  v.  McCarthy,  228 
Fed.  398;  Filer  v.  Steele,  228  Fed. 
242;  Ex  parte  Charlton,  185  Fed.  880; 
P.  V.  Hayes,  172  App.  Div.  442,  158 
NYS  949.  See  10  Standard  Proc.  962, 
note  64. 

[b]  It  is  not  a  suit  between  the  ap. 
plicaat  and  the  officer.  Addis  v.  Ap- 
plegate,  171  Iowa  150,  154  NW  168. 

[e]  Habeas  corpus  proceeding  is  a 
collateral  rather  than  a  direct  attack. 
Hopkins  v.  M'Claughry,  209  Fed.  821, 
126  CCA  545;  S.  v.  Speake,  187  Ala. 
426,  65  S  840;  S.  v.  Dobson,  135  Mo. 
1,  36  SW  238. 

[d]  Legal  or  equitable. — Habeas  cor- 
pus is  a  legal  proceeding.  Ex  parte 
Chambers,  221  Mass.  178,  108  NE 
1070;  Ex  parte  Canova,  84  S.  C.  473, 
65  SE  625.  But  a  habeas  corpus  pro- 
ceeding to  determine  the  custody  of 
minor  children  is  equitable  in  nature. 
Campbell  v.  Campbell,  76  Mo.  App. 
396;  Knapp  v.  Tolan,  26  N.  D.  23,  142 
NW  915,  49  LEA  (N8)  83. 
\e]  Habeas  corpus  proceedings  to  de- 
termine the  custody  of  a  child  is  a 
private  suit.  Cormack  v.  Marshall,  211 
111.  519,  71  NE  1077,  67  LEA  787; 
P.  V.  Dewey,  23  Misc.  267,  50  NYS 
1013. 

[f]  As  new  and  Independent  proceed- 
ing.—In  the  Matter  of  Suzuki,  3  XJ.  S. 
D.  C.   (Haw.)   476. 

911-3  Ford  v.  Dilley,  174  la.  243, 
156  NW  513;  S.  v.  Gordon,  105  Miss. 
454,  62  S  431.     • 

[a]  It  Is  a  summary  proceeding. 
Worth  «.  Wheatley,  183  Ind.  598,  108  N 
E  958;  Board  of  Prison  Comrs.  v. 
Crumbaugh,  161  Ky.  540,  170  SW 
1187;  P.  V.  Moss,  6  App.  Div.  414,  39 
NYS  690;  Arnold  v.  Schmidt,  155  Wis. 
55,  143  NW  1055. 

912-5  S.  V.  Clements,  52  Mont.  57, 
155  P  871. 


912-6    Walters     v.     McKinnis,     221  , 
Fed.  746;   S.  v.  Speake,  187  Ala.  426, 
65  S  840. 

912-7  Ex  parte  Miller,  97  Kan.  809, 
156  P  783;  Long  v.  Minto,  81  Or.  281, 
158  P  805. 

914-26  Kelly  v.  Griffin,  241  U.  S.  6, 
.S6  Sup.  Ct.  487,  60  L.  ed.  861;  In  re 
Lincoln,  228  Fed.  70. 
914-33  Bingham  v.  Bradley,  241  U. 
S.  511,  36  Sup.  Ct.  634,  60  L.  ed.  1136; 
Eeed  v  U.  S.,  224  Fed.  378,  140  CCA 
64. 

915-34  Gegiow  v.  TThl,  239  V.  S.  3, 
36  Sup.  Ct.  2,  60  L.  ed.  114;  Moy  Wing 
Sun  V.  Prentis,  234  Fed.  24,  148  OCA 
40;  Chin  Hing  v.  White,  234  Fed.  616, 
148  CCA  382. 

915-35  [a]  Since  the  statute  pro- 
vides for  appeal,  habeas  corpus 
searches  only  the  jurisdiction  of  the 
court  over  the  person  and  the  subject 
matter.  U.  S.  v.  McCarthy,  228  Fed. 
398. 

915-37  Jung  Back  Sing  v.  White 
(CCA),  257  Fed.  416;  Ong  Seen  v. 
Burnett,  232  Fed.  850,  147  CCA  44; 
Chan  Kam  v.  U.  S.,  230  Fed.  990,  145 
CCA  184;  Billings  v.  Sitner,  228  Fed. 
315,  142  CCA  607;  In  re  Madeiros,  225 
Fed.  90;  Ex  parte  Ching  Hing,  224 
Fed.  261. 

[a]  Immigration  officers'  decisions  are 
conclusive  upon  matters  of  fact.  Ge- 
giow V.  Uhl,  239  U.  S.  3,  36  Sup.  Ct. 
2,  60  L.  ed.  114;  Mah  Shee  v.  White, 
242  Fed.  868,  155  CCA  456. 

[b]  Division  of  a  board  of  special  In- 
quiry is  final  as  to  the  rejection  of 
aliens  afflicted  with  any  mental  dis- 
ability and  the  facts  cannot  be  retried 
in  habeas  corpus  proceedings.  tJ.  S. 
V.  Williams,  204  Fed.  844;  U.  S.  V. 
Williams,  204  Fed.  846.  See  also  Ex 
parte  Pugliese,  209  Fed.  720;  In  re 
Ehagat  Singh,  209  Fed.  700. 
915-43  In  re  Wulzen,  235  Fed.  362; 
In  re  Doyle,  235  Fed.  362. 

916-4S  In  re  Burrus,  136  U.  S.  586, 
10  Sup.  Ct.  850,  34  L.  ed.  500;  Ex 
parte  Larsen,  233  Fed.  708;  Ex  parte 
Van  Moore,  221  Fed.  954;  Ex  parte 
Thaw,  209  Fed.  56. 
916-49  Filer  v.  Steele,  228  Fed.  242; 
Mooneyham  v.  Bowles,  72  Fla.  259, 
72  S  931. 

916-50  Walters  v.  McKinnis,  221 
Fed.  746;  In  the  Matter  of  Atcherley, 
3  U.  S.  D.  C.  (Haw.)  404;  In  the  Mat- 
ter of  Marshall.  1  V.  S.  D.  C.  (Haw.) 
34. 
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[a]    Habeas  corpns  will  lie  only  when 

tbe  judgment  under  which  the  prisoner 

is  detained  is  absolutely  void  for  want 

ol   jurisdiction.     PUer   v.    Steele,    228 

Fed.  242. 

916-51     Walters    v.    McKinnis,    221 

Fed.  746. 

917-52    In  the  Matter  of  Atcherley, 

3  V.  S.  D.  C.  (Haw.)  404. 

[a]  Cases   of   pecnllar   urgency. — In! 
the  Matter  of  Atcherley,  3  U.  S.  D.  C.  [ 
(Haw.)  404.  the  court  quoting  from  Ex ! 
parte  Eoyall.  117  U.  S.  241,  6  Sup.  Ct. 
734,  29  L.  ed.   868,  says;     "The  f ol- 1 
lowing  cases  are  specifically  set  forth  i 
as  containing  some  if  not   all  of   the  | 
principles    intended    by    the    suprenje 
court  to  furnish  the  authoritative  test 
of  'peculiar  urgency'":     1.     "When 
the  petitioner  is  in   custody  by  state 
authority  for  an  act  done  or  omitted ' 
to  be  done  in  pursuance  of  a  law  of 
the  United  States,  or  of  an  order,  pro- 
cess   or    decree    of    a    court    or   judge 
thereof"   (Ex  parte  Eoyall,  117  U.  S.  | 
251).    2.     "Where,  being  a  subject  or 
citizen  of  a  foreign  state,  and  domiciled 
therein,   he   is  in   custody,   under   like 
authority,  for  an  act  done  or  omitted 
under  an  alleged  right,  title,  authority,  | 
privilege,     protection     or      exemption  i 
claimed  under  the  commission,  or  order  | 
or  sanction  of  any  foreign  state,  or  un- 
der color  thereof,  the  validity  and  effect 
whereof  depend   upon   the   law   of  na- 
tions."    (Ibid.    251.)     3.     "So,    also, 
when  they  are  in  the  custody  of  a  state 
oflScer  it  may  be  necessary  by  use  of 
the  writ  to  bring  them  into  a  court  of 
the   United   States   to   testify   as  wit- , 
nesses."    (Ibid.  252.)  1 

[b]  The  exceptional  cases. — ^In  thej 
Matter  of  Atcherley,  3  U.  S.  D.  C. ' 
(Haw.)   404.  j 

[c]  "The  federal  courts  should  never, 
interfere    by    writ    of    habeas    corpus  i 
with   the   administration  of  justice   in  \ 
the  state   courts   (including  territorial ' 
courts  when  the  latter  are,  as  in  Ha- 1 
wail,    in    the    same    position    as    state 
courts)    except   in  cases  involving  the 
authority  and   operations   of  the   gen- : 
eral  government,  or  its  obligations  and  j 
relations  to  foreign  nations,  and,  even 
then,    only    because    of    peculiar    urg-  i 
ency."    In  the  Matter  of  Atcherley,  31 
U.  S.  D.   C.   (Haw.)    404.  ' 
917-53     In  the  Matter  of  Bitting,  1 ' 
U.  S.  D.  C.  (Haw.)  69. 


917-57      In    re    Andrews,    236    Fed. 

300. 

917-59     Swager   v.  Gillham,   278   HI. 

295,  116  NE  71. 

918-60     Eobb  v.  Connolly,  111  U.  S. 

624,  4  Sup.  Ct.  544,  28  L.  ed.  542;  Ex 

parte  Thompson,  85  N.  J.  Bq.  221,  96 

A  102. 

918-61     S.  V.  Long,  138  La.  8,  69  S 

855;  S.  V.  Beckett,  136  La.  1091,  68  S 

189.     But   see  In   re    GSarvey,   7    Colo. 

502,  4  P  758;  S.  v.  WUson,  265  Mo.  1, 

175  SW  603. 

[a]  The  court  of  Impeachment  has  no 
jurisdiction  to  grant  or  quash  a  writ 
of  habeas  corpus.  P.  v.  Hayes,  82 
Misc.  165,  143  NTS  325. 

[b]  Courts  of  concnrrent  jurisdiction. 
A  court  will  not  on  habeas  corpns  re- 
view the  proceedings  of  a  court  of 
concurrent  jurisdiction.  Martin  v.  Dis- 
trict Court,  37  Colo.  110,  86  P  82,  119 
AmSt  262;  P.  v.  District  Court,  22 
Colo.  422,  45  P   402. 

[c]  A  judge  of  a  city  court  may  grant 
the  .writ  although  the  petitioner  is 
held  under  process  of  a  superior  court. 
McBride  r.  Graeber.  16  Ga.  App.  240, 
85  SE  86. 

918-62  Tvler  r.  Houghton,  25  Cal. 
26;  P.  f.  Turner,  1  Cal.  143,  52  AmDec 
295;  Ex  parte  Attorney  Geneial,  1 
Cal.  85;  Ex  parte  Pells,  28  Fla.  67,  9 
S  833;  Ex  parte  Eagan,  18  Fla.  194; 
S.  V.  Gleason,  12  Fla.  190;  In  re  Burn- 
ette,  73  Kan.  609.  85  P  575;  In  re 
Gunn,  50  Kan.  155,  32  P  470,  19  LEA 
519;  Ex  parte  Phillips,  7  Kan.  48; 
In  re  Jackson,  15  Mich.  417;  Ex  parte 
Bethurum,  66  Mo.  545;  Ex  parte  Jilz, 
64  Mo.  205,  27  AmBep  218;  VaU  c. 
Dinning,  44  Mo.  210;  Ex  parte  Webers 
(Mo.  App.),  197  SW  8.50;  S.  v.  Hall, 
47  Neb.  579,  66  NW  642;  In  re  White, 
33  Neb.  812,  57  NW  287;  S.  t:.  Frazier, 
28  Neb.  438,  44  NW  471;  Ex  parte 
Johnson,  1  Okl.  Cr.  414.  98  P  461; 
Ex  parte  Zuccaro,  72  Tex.  Cr.  214,  162 
SW  844;  Ex  parte  Gould,  60  Tex.  Cr. 
442,  132  SW  364,  31  LEA  (NS)  835; 
Ex  parte  Patterson,  42  Tex.  Cr.  256, 
58  SW  1011,  51  LEA  654;  Godbe  v. 
Salt  Lake  City,  1  Utah  68;  In  re  Gra- 
ham, 7  Wash.  237,  34  P  931;  In  re 
Bafferty,  1  Wash.  382;  In  re  Booth,  3 
Wis.  157;  Ex  parte  Bergman,  3  Wyo. 
896,  26  P  914.  See  Corrie  c.  Corrie, 
42  Mich.  509,  4  NW  213;  and  note  in 
AnnCasl913A,   156. 
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[a]  The  supreme  court  may,  In  Its 
discretion,  issue  the  writ  where  the 
general  public  interest  are  directly  in- 
Tolred.  Ex  parte  Powell,  70  Fla.  363, 
70  8  392. 

[b]  The    authority   of   the    supreme 
court  may  be  limited  to  cases  in  which 
it    may    have    appellate    jurisdiction. 
Monfre  v.  Marrero,  138  La.  737,  70  S 
786. 

[c]  This  power  Is  denied  in  Ex  parte 
Hiekey,  4  Smed.  Is  M.  (Miss.),  751 
(holding  the  judges  of  the  supreme 
court  hare  jurisdiction  in  their  indi- 
vidual capacity,  but  they  have  not 
power  to  act  on  the  writ  in  the  first 
resort  as  a  court);  In  re  Schenck,  74 
N.  'C.  607. 

[d]  Necessity  for  legislatiTe  enact- 
ment.— A  constitutional  prorision  that 
a  supreme  court  shall  have  appellate 
jurisdiction  only,  except  in  cases  of 
habeas  corpus,  etc.,  does  not  ex  pro- 
prio  vigore  confer  original  jurisdiction 
upon  the  supreme  court  in  cases  of 
habeas  corpus,  etc.  It  merely  invests 
the  court  with  capacity  to  receive  orig- 
inal jurisdiction  in  the  event  the  leg- 
islature sees  fit  to  confer  it.  Prison 
Assn.  V.  Ashby,  93  Va.  667,  25  SE  893. 

[e]  In  Alabama,  a  prisoner  who,  by 
some  court  or  judge,  competent  to  act 
in  the  premises,  has  on  a  proper  ap- 
plication, been  denied  relief  on  habeas 
corpus,  may  renew  the  application  in 
the  supreme  court,  but  the  jurisdiction 
of  the  supreme  eonrt  It  reTisory  and 
appellate — ^not  original.  Ex  parte 
Brown,  63  Ala.  187;  Ex  parte  Burnett, 
30  Ala.  461;  Ex  parte  Groom,  19  Ala. 
561;  Ex  parte  Chaney,  8  Ala.  424;  Ex 
parte  Simonton,  9  Port.  383. 

[f  j  In  Texas,  the  court  of  criminal 
appeals  cannot  grant  a  writ  of  habeas 
corpus  in  any  case  except  a  criminal 
matter.  Ex  parte  Zuccaro,  72  Tex.  Cr. 
214,  162  SW  844;  Ex  parte  Single-' 
ton,  72  Tex.  Cr.  122,  161  SW  123.  A 
person  restrained  of  his  liberty  by 
virtue  of  a  violation  of  a  writ  of 
injunction  preventing  the  opening  of 
theatres  on  the  Sabbath  must  address 
his  petition  for  habeas  corpus  to  the 
supreme  court,  not  the  court  of  crim- 
inal appeals.  Ex  parte  McDowell,  76 
Tex.  Or.  1,  172  SW  213;  Ex  parte  Mus- 
sett,  72  Tex.  Cr.  487,  162  SW  846.  See 
also  Ex  parte  Cummings,  75  Tex.  Cr. 
70,  170  SW  158. 


[g]  In  Iioulaiana.— (1)  The  city  court 
of  the  city  of  Shreveport  is  not  auth- 
orized to  issue  the  writ  of  habeas  cor- 
pus. S.  V.  Fulco,  136  La.  627,  67  8 
521.  (2)  The  supreme  court  and  each 
of  the  justices  thereof  has  power  to 
issue  the  writ  of  habeas  corpus,  at 
the  instance  of  a  person  in  actual  cus- 
tody, in  any  case  where  it  may  have 
appellate  jurisdiction.  S.  v.  Guillory, 
128  La.  558,  54  S  1008.  (3)  One  judge 
of  the  court  of  appeals  may  order  the 
issuance  of  the  writ  of  habeas  corpus, 
una  two  m°,mbers  may  determine  the 
issues  presented  by  the  return.  S.  ex 
rcl.  Putch  V.  Boekett,  136  La.  1091,  68 
?<  189. 

[h]  A  single  judge  (1)  of  the  supreme 
court,  has  jurisdiction  to  issue  the  writ 
and  to  hear  and  determine  the  same 
alone.  In  re  White,  33  Neb.  812,  57  N 
W  287;  In  re  McMasters,  9  Okl.  432, 
60  P  280;  Hathaway  v.  Holmes,  1  Vt. 
405,  (2)  A  common  law  habeas  cor- 
pus is  a  form  of  remedy  which  can  be 
administered  only  by  the  court  in  bane 
and  not  by  a  .single  judge;  though  a 
single  judge  may  allow  the  writ.  Gos- 
line  V.  Place,  32  Pa.  520. 
918-63  Ex  parte  Dostal,  243  Fed. 
664;  In  re  Burnette,  73  Kan.  609,  85  P 
575;  Ex  parte  Eyan,  124  La.  286,  50 
S  161;  Ex  parte  Shean,  25  Ohio  St. 
440;  Ex  parte  Shaw,  7  Ohio  St.  81,  70 
AmDec  55;  Ex  parte  Alderete  (Tex. 
Cr.),  203  SW  763;  Ex  parte  Patter- 
son, 42  Tex.  Cr.  256,  58  SW  1011,  51 
LBA  654;  Ex  parte  Lambert,  37  Tex. 
Cr.  435,  36  SW  81;  Ex  parte  Lynn,  19 
Tex.  App.  120.  See  Ex  parte  Walton, 
12  Whart.  (Pa.)  501;  and  note  in  Ann 
Casl913A,  156. 

[a]  While  the  matter  Is  pending  in  a 
district  court,  the  supreme  court  will 
not  take  jurisdiction.  S.  v.  Garig,  133 
la.  720,  63  S  301. 

919-64  Addis  v.  Applegate,  171  la. 
mo,  154  NW  ICS;  Ex  parte  ShofEner, 
173  Mo.  App.  403,  158  SW  853.  See 
S.  V.  Gunter  (Ala.  App.),  77  S  443. 

[a]  An  application  by  a  parent  for  a 
writ  of  habeas  corpus  to  recover  the 
possession  of  his  minor  child  may  be 
brought  in  the  district  court  in  the 
county  where  the  unlawful  detention 
takes  place.  S.  ex  rel.  Uunnarson  v. 
Home  Soc,  94  Neb.  255,  143  NW  203. 

[b]  Custody  of  children. — ^Where  a 
court  rendering  a  divorce  finds  neither 
parent  a  suitable  person  to  have  the 
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custody  of  the  children,  the  children 
become  wards  of  that  court  and  any 
application  for  a  change  of  custody 
should  be  made  to  that  court.  An  an- 
swer to  a  writ  of  habeas  corpus  issu- 
ing out  of  another  court  does  not  con- 
fer upon  it  jurisdiction  to  hear  and  de- 
termine the  issue  whether  the  appli- 
cant is  a  suitable  person.  Ez  parte 
Crist,  89  Ohio  St.  33,  105  NE  71. 
919-65  S.  ex  rel.  Graves  v.  Haugen, 
124  Minn.  456.  145  NW  167. 
[a]  Though  not  formally  designated 
as  a  party,  the  state  is  always  a  real 
party  to  the  record  in  habe.as  corpus, 
proceedings.  Proceedings  TTpon  a  Writ 
of  Habeas  Corpus  Issued  by  the  C.  J., 
1  Liberia  190;  S.  v.  Gordon,  105  Miss. 
454,   62   8  431. 

919-66  The  court  on  Its  o\ni  motion 
may  issue  the  writ.  Addis  v.  Apple- 
gate,  171  Iowa  150,  154  NW  168. 
919-67  Huxford  v.  Brown,  7  Ala. 
App.  447,  62  8  271;  Addis  v.  Apple- 
gate,  171  Iowa  150,  154  NW  168. 
919-68  Huxford  v.  Brown,  7  Ala. 
App.  447,  62  8  271. 

919-69  Allen  v.  Williams,  31  Ida. 
309,  171  P  493;  Ballihan  v.  Gordon,  176 
Ky.  471,  195  SW  783;  Ex  parte  Flynn, 
87  N.  J.  Eq.  413,  100  A  861;  Harrison 
V.  Harker,  44  Utah  541,  142  P  716. 
920-71  Ex  parte  Crockett,  195  Mo. 
App.  54,  190  SW  81. 
920-73  Ohin  Hing  v.  White,  234 
Fed.  616,  148  CCA  382;  Ex  parte 
Chan  Shee,  236  Fed.  579;  U.  S.  v. 
Howe,  235  Fed.  990.  ' 

920-76      Huxford   v.   Brown,    7    Ala. 
App.  447,  62  S  271. 

[a]  Person  In  actual  custody. — S.  v. 
Eockett,  136  La.  1091,  68  8  189. 
920-77  Mathews  v.  Swatts,  16  Ga. 
App.  208,  84  SE  980;  P.  v.  Moss,  6 
App.  Div.  414,  39  NTS  690. 
[a]  If  not  made  to  the  judge  or  court 
of  the  county  in  which  the  prisoner  is 
confined,  the  petition  must  state  that 
such  judge  is  absent  from  the  county. 
Ex  parte  ShofEner,  173  Mo.  App.  403, 
158  SW  853. 

920-78  Collins  v.  Morgan,  243  Fed. 
495,  156  CCA  193;  Ex  parte  Dostal, 
243  Fed.  664;  Polo  v.  D'Achille,  157 
App.  Div.  300,  142  NYS  511. 
[a]  Sufficiency  of  the  petition  cannot 
be  tested  by  demurrer  after  the  is- 
suance of  the  writ  and  after  appear- 
ance in  answer  thereto.  Mathews  «. 
Swatts,  16  6a.  App,  208,  84  SE  980. 


[b]  An  exception  to  the  rule  requir- 
ing a  petition  for  a  writ  exists  where 
a  justice  of  the  supreme  court  has 
evidence  in  a  judicial  proceeding  tak- 
en ,  before  him  that  any  person  is  il- 
legally imprisoned  or  restrained  of  his 
liberty  within  the  state.  Polo  v. 
D'Achille,  157  App.  Div.  300,  142  N 
YS  511. 

920-79  Hines  v.  Mikell  (CCA),  259 
Fed.  28;  Lee  Leong  v.  V.  S.,  133  CCA 
34,  217  Fed.  48,  immigration  proceed- 
ings. 

920-80  Ex  parte  Tinkoff,  254  Fed. 
222;  TJ.  8.  v.  Williams,  204  Fed.  844;  Ex 
parte  Whicker,  187  Mo.  App.  96,  173 
SW  38;  Cole  v.  Fenton  (Neb.),  174 
NW  848;   P.   v.  Burgos,   18  P.  E.   72. 

[a]  The  petition  must  comply  with 
the  statute  or  the  writ  should  not  is- 
sue. Jones  V.  Hill,  17  Ga.  App.  151,  87 
SE  755;  Long  v.  Minto,  81  Or.  281, 
158   P   806. 

[b]  At  least  a  inrima  fade  showing 
of  unlawful  detention  or  confinement 
must  appear  in  petition.  Addis  v.  Ap- 
plegate,  171  Iowa  150,  154  NW  168; 
C.  V.  Lewis,  253  Pa.  175,  98  A  31. 
920-81  XJ.  S.  *.  Williams,  204  Fed. 
844;  8.  V.  Dobson,  135  Mo.  1,  36  SW 
238;  Ex  parte:  Bergman,  3  Wyo.  396, 
26  P  914. 

921-84  In  re  Farrell,  22  Colo.  461, 
45  P  428;  8.  v.  Guillory,  128  La.  558, 
54  S  1008.  See  P.  v.  Hayes,  163  App. 
Div.  725,  149  NYS  250;  See  Ex 
parte  Davis,  11  Okl.  Cr.  403,  146  P 
1085;  and  note  in  AnnCasl912C,  952. 
[a]  If  the  order  committing  petition- 
er has  been  vacated,  there  is  no  ques- 
tion to  be  determined  in  the  habeas 
corpus  proceeding.  In  re  P.,  168  Cal. 
306,  142  P  1081. 

921-86  Shapley  «.  Cohoon,  258  Fed. 
752. 

[a]  Release  on  bail  prevents  the  issu- 
ance of  the  writ.  See  note  in  AnnCas 
1912C,  951. 

[b]  One  at  liberty  on  his  own  recog- 
nizance cannot  obtain  a  writ  of  habeas 
corpus.  Ex  parte  Smith,  6  Okl.  Cr. 
660,  118  P  590. 

922-88  Ex  parte  Wildman  (Okl.), 
168  P  246. 

922-92  Ex  parte  Bell,  28  Cal.  App. 
547,  153  P  240;  Porter  v.  Porter,  60 
Fla.  407,  53  8  546,  AnnCasl912C,  867; 
West  V.  Embree,  146  Ga.  653,  92  SE 
64;  Ex  parte  Martin,  29  Idaho  716,  161 
P  573;   Tarkington  v.  S.,  1  Ind.  171; 
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Ex  parte  Brown,  98  Kan.  663,  159  P 
405;  S.  V.  Michel,  105  La.  741,  30  S 
122,  54  LBA  927;  Dumain  v.  Gwynne, 
10  Allen  (Mass.)  270;  C.  v.  Briggs,  16 
Pick.  (Mass.)  203;  S.  v.  Galson,  132 
Minn.  467,  156  NW  1;  Miles  v  Miles, 
111  Miss.  110,  71  S  295;  In  re  Penny, 
194  Mo.  App.  698,  189  SW  1192;  Pal- 
mer V.  Palmer,  84  N.  J.  Eq.  550,  95  A 
241;  Ex  parte  Stewart,  77  Misc.  524, 
137  NYS  202;  Matter  of  Donnelly,  70 
Misc.  584,  129  NYS  120;  P.  v.  Tschir- 
ky,  220  N.  Y.  656,  116  NE  1069;  Ex 
farte  Lee,  220  N.  Y.  532,  116  NE  352; 
In  re  Sidle,  31  N.  D.  405,  154  NW  277; 
Clark  V.  Baver,  32  Ohio  St.  299,  30 
AmEep  593;  Lynch  v.  Poe  (Okl.),  157 
P  907;  Ex  parte  Bowers,  78  Or.  390, 
153  P  412;  Com.  v.  Duhig,  37  Pa.  Co. 
Ct.  518;  Com.  v.  Kinney,  1  Chest.  Co. 
(P».)  822;  Lanning  v.  Gregory,  iOO 
Tex.  310,  99  SW  542,  123  AmStEep 
809,  10  LEA  (NS)  690;  8.  v.  Beaton, 
93  Tax.  243,  54  SW  901;  Legate  v.  Leg- 
ate, 87  Tex.  248,  28  SW  281;  Pittman 
V.  Byars  (Tex.  Civ.),  99  SW  1032;  Ex 
parte  Garcia  (Tex.  Civ.),  187  SW  410; 
Smith  17.  Long  (Tex.  Civ.),  181  SW 
478;  Harris  v.  Muir,  24  Wyo.  213,  157 
P  26;  Tytler  v.  Tytler,  15  Wyo.  319, 
89  P  1,  123  AmSt  1067;  Matter  of 
Davis,  25  Ont.  (Can.)  579;  Gray  «. 
Balkwill,  6  N.  W.  Ter.  (Can.)  283.  See 
Atkinson  v.  Downing,  175  N.  C.  244, 
95 'SE  487;  note  in  Ani)iCasl912C,  868. 
[a]  In  federal  courts. — See  In  re  Bur- 
ros, 136  U.  S.  586,  10  Sup.  Ct.  850, 
34  L.  ed.  500,  and  note, 
[h]  Not  am  adrersary  proceeding. 
"Upon  the  first  application  for  this 
writ  a  doubt  was  entertained  whether 
the  writ  could  properly  be  issued 
against  a  wife  on  the  application  of 
the  husband.  This  doubt  originated  in 
the  well-known  rule  that  there  can  be 
no  adverse  interest  between  husband 
and  wife,  but  that  in  contemplation  of 
law  the  custody  of  both  wife  and  child 
belongs  to  the  husband  and  father,  and 
is  actually  in  him.  But  on  considera- 
tion, the  writ  being  in  the  name  of 
the  commonwealth,  the  technical  ob- 
jection of  a  suit  between  husband  and 
wife  is  avoided;  and  inasmuch  as  the 
writ  is  designed  to  secure  and  promote 
personal  liberty,  slight  objections 
ought  not  to  be  entertained.  The  pro- 
cess may  be  often  useful  and  highly 
beneficial,  as  the  only  efficient  and 
peaceful  remedy  for  a  husband  to  ob- 


tain the  custody  of  his  child,  when  he 
is  entitled  to  it.  The  court,  therefore, 
are  of  opinion,  that  a  writ  of  habeas 
corpus  might  issue  to  a  wife  at  the 
instance  of  her  husband."  C.  v. 
Briggs,  16  Pick.  (Mass.)  203. 
923-93  Porter  v.  McCalley,  146  Ga. 
594,  91  SE:  775,  93  SE  405. 
[a]  Mere  legal  niceties  in  pleading 
are  not  to  be  favored  in  a  case  in- 
volving the  custody  of  a  minor.  Mur- 
phree  v.  Hanson,  197  Ala.  246,  72  S 
437. 

923-94  Ex  parte  Lee,  220,  N.  Y. 
532,  116  NE  352.  See  note  in  44  LEA 
(NS)    389. 

923-95     See  Byers  v.  Solier,  16  Wyo. 
232,  93  P  59,  14  LEA  (NS)   468. 
923-96     See  Shapley  v.  Cohoon,  258 
Fed.  752. 

923-97     In  re  Haigler,  15  Ariz.  150, 
137  P  423;  P.  v.  Pillot,  19  P.  E.  250; 
In  re  Villareal,  80  Tex.  Cr.  23,  187  SW, 
214;  S.  17.  Foster,  84  Wash.  58,  146  P 
169. 

[a]  Bail  fixed  by  the  department  of 
commerce  and  labor  may  be  reduced  on 
habeas  corpus.  In  the  Matter  of  Su- 
zuki, 3  V.  S.  D.  C.  (Haw.)  476. 
924-98  In  re  Haigler,  15  Ariz.  150, 
137  P  423;  Monfre  v.  Marrero,  138  La. 
737,  70  S  786;  Ex  parte  Evans,  81 
Tex.  Cr.  366,  195  SW  861. 
924-99  Ex  parte  Lapique  (Cal.), 
T85  P  178. 

924-1  [a]  Copy  of  city  ordinance, 
and  complaint  thereunder,  should  ac- 
company petition  when  constitutional- 
ity of  ordinance  is  challenged.  Ex 
parte  Crowley,  171  Cal.  58,  151  P  739. 
924.i3  Huxford  v.  Brown,  7  Ala. 
App.  447,  62  S  271. 
925-7  Mathews  v.  Swatts,  16  Ga. 
App.  208,  84  SE*  980;  S.  v.  Wurde- 
man,  254  Mo.  561,  163  SW  849;  S.  v. 
Dobson,  135  Mo.  1,  36  SW  238;  Ex 
parte  Blum,  13  Okl.  Cr.  30O,  164  P 
136. 

[a]  When  reasonable  cause  is  shown, 
the  writ  of  habeas  corpus  issues  as  of 
right.  Walters  v.  McKinnis,  221  Fed. 
746. 

925-8  Walters  17.  McKinnis,  221  Fed. 
746;  S.  17.  Wurdeman,  254  Mo.  561,  163 
SW  849;  8.  17.  Dobson,  135  Mo.  1,  36 
SW  238;  Ex  parte  Bergman,  3  Wyo. 
396,   26   P   914. 

925-10  Jones  17.  Hill,  17  Ga.  App. 
151,  87  SB   755. 
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[a]  It  is  the  dutj  of  the  court  to 
grant  the  writ  when  the  application  is 
in  due  form  and  properly  subscribed. 
Addis  v.  Applegate,  17l  Iowa  150,  154 
NW  168. 

925-11  Wallace  v.  Whita,  115  Me. 
513,  99  A  452;  S.  v.  Dobso^i,  135  Mo. 
1,  36  SW  238;  Van  Hoogenstyn  v.  E. 
Co,  90  N.  J.  L.  189,  100  A  232;  C.  v. 
Lecky,  1  Watts  (Pa.)  66,  26  AmDec 
37;  Ex  parte  Turner  (Vt.),  102  A  943. 
925-12  Ex  parte  Pelinski  (Mo.), 
213  SW  809;  Ex  parte  Crouch,  13  Okl. 
Cr.  296,  164  P  133;  Ex  parte  Wills,  12 
Okl.  Cr.  596,  148  P  1069;  0.  v.  Lewis, 

253  Pa.  175,  98  A  31. 

[a]  The  test,  as  to  the  right  to  the 
writ  of  habeas  corpus,  is  "the  exist- 
ence of  such  an  imprisonment  or  de- 
tention, actual  though  it  may  not  be, 
as  deprives  one  of  the  privileges  of 
going  when  and  where  he  pleases;  and, 
upon  such  restraint  being  alleged,  the 
court  or  judge  will,  in  the  exercise  of 
discretion,  determine  whether  the  in- 
dividual liberty  of  the  petitioner  and 
the  demands  of  justice,  if  the  petition- 
er is  being  held  under  the  warrant  or 
process  of  a  court,  authorize  the  is- 
uance  of  the  writ."     S.  v.  Wurdeman, 

254  Mo.  561,  163  SW  849. 

[b]  Where  all  the  questions  raised 
have  been  passed  upon  by  an  appellate 
court  on  an  appeal  from  a  judgment  of 
conviction,  an  inferior  court  should  not 
entertain  jurisdiction  of  the  writ.  Ex 
parte  McCallan,  76  Tex.  Cr.  509,  175 
SW  1067. 

925-13  Horn  v.  Mitchell,  232  Fed. 
819,  147  CCA  13;  Naylor  v.  Dixon, 
145  Ga.  833,  90  SE  74;  Soga  v.  Jar- 
rett,  20  Haw.  120;  S.  v.  Dobson,  135 
Mo.  1,  36  SW  238. 

925-14  S.  V.  Konshak,  136  Minn. 
331,  162  NW  353. 

925-15  tr.  8.  V.  McCarthy,  228  Fed. 
398;  Holder  v.  Beavers,  141  Ga.  217, 
80  SE  715;  Ex  parte  Miller,  97  Kan. 
809,  156  P  783;  Ex  parte  Will,  97  Kan. 
600,  155  P  934;  Ex  parte  Hill,  52 
Mont.  561,  160  P  349;  Ex  parte  Palm, 
52  Mont.  558,  160  P  348;  P.  v.  Lucas, 
159  NYS  218.  ^ 

[a]  Use  as  substitute  for  motion  to 
quash  not  warranted.  In  re  Eobinson 
(Fla.).  75  S  604. 

[b]  Commitment  by  justice  of  peace 
is  not  a  final  judgment,  nor  appeal- 
able,  hence   a  writ   of  habeas  corpus 


will  lie  to  determine  whether  such  re" 
straint  is  wrongful.  Ex  parte  Tillman, 
111  Miss.  664,  71  S  910. 
926-18  -  Murdoek  v.  Pollock,  229  Fed. 
392,  143  CCA  512;  In^he  Matter  of 
Atcherley,  3  U.  S.  D.  C.  (Haw.)  404; 
Ex  parte  Chambers,  221  Mass.  178,  108 
NE  1070. 

[a]  Bringing  of  child  into  court  at 
the  hearing  of  an  order  to  show  cause 
why  the  writ  should  not  issue  is  un- 
necessary. Er  parte  Chambers,  221 
Mass.  178,  108  NE  1070. 
926-22  Proceedings  Upon  a  Writ  of 
Habeas  Corpus  Issued  by  the  C.  J.,  1 
Liberia   190. 

927-25  Proceedings  Upon  a  Writ  of 
Habeas  Corpus  Issued  by  the  C.  J.,  1 
Liberia  190. 

927-28  P.  V.  Booker,  51  Cal.  317; 
Jain  V.  Priest,  30  Idaho  273,  164  P 
364;  P.  V.  Hayes,  82  Misc.  165,  143 
NYS   325. 

[a]  Authority  of  court  to  which  writ 
is  returned. — Where  a  writ  of  habeas 
corpus  issued  out  of  the  supreme  court 
is  made  returnable  before  a  judge  of 
an  inferior  court,  the  authority  of  the 
ofSeer  before  whom  the  writ  is  returned 
is  the  same  as  the  authority  of  the 
court  issuing  the  writ  would  have  been 
had  the  writ  been  returned  before  it. 
P.  V.  Booker,  51  Cal.  317. 
927-31  S.  V.  Mackintosh,  98  Wash. 
438,  167  P  1090. 

927-32     [a]    Service  on  Sunday  is  a 
nullity  under  the  Texas  statute.     P.  v, 
Dewey,  23  Misc.  267,  50  NYS  1012. 
928-35      S.    V.    Wurdeman,    254    Ma. 
561,  163  SW  849. 

[a]  Where  the  prosecuting  attorney 
has  actual  notice,  the  formal  notice  re- 
quired by  the  statute  would  serve  no 
useful  purpose.  S.  v.  Wurdeman,  254 
Mo.  561,  163  SW  849. 
928-36  Earth  v.  Clise,  12  Wall.  (U. 
S.)  400,  20  L.  ed.  393;  S.  v.  Broaddus, 
245  Mo.  123,  149  SW  473,  AnnCas 
1914A  823,  830,  see  notes. 
928-38  McDonald  v.  Short  (Ind.), 
125  NE  451;  Baker  v.  Krietenstein, 
185  Ind.  693,  114  NE  445;  Edeuharter 
V.  Connor,  185  Ind.  643,  114  NE  212. 
928-39  Addis  v.  Applegate,  171  la. 
150,  154  NW  168.  See  Smith  ».  Mil- 
ton (Ga.),  98  SB  607. 
[a]  Demurrer  proper  to  test  suffi- 
ciency of  complaint.  Ex  parte  Crouch, 
13  Okl.  Cr.  296,  164  P  133. 
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^29-43  P.  V.  Warden,  160  App.  Div. 
480,  145  NY8  1064;  Polo  v.  D'Achille, 

157  App.  Div.  300,  142  NYS  511. 
§29-45  [a]  An  allegation  that  the 
putpose  of  petitioner  in  applying  for 
bail  is  to  intimidate  state's  witnesses 
siould  be  stricken  out.  Ford  v.  Dilley 
fla.),  156  NW  513. 

(b]  Return  should  be  made  at  the 
time  and  place  specified  in  the  writ, 
hut  a  failure  to  comply  literally  with 
this  statutory  requirement  is  not  fatal. 
Bearden  v.  Donaldson,  141  Ga.  529,  81 
SE  '441. 

930^6  Allen  v.  Williams,  31  Ida- 
bo  309,  171  P  493. 

930-48      See    Greenhaw   v.   Williams 
(Ark.),  215  SW  734. 
930-51      Chandler    v.    Sipes    (Neb.), 
170  NW  604. 

§31-57  Addis  v.  Applegate,  171  la. 
150,  154  NW  168. 

931-60  S.  V.  Elifritz,  100  Neb.  320, 
160  NW  113. 

931-61      [a]     Proposed   amendments 
which  would  bring  no  new  issues  into 
the   case    are    properly    denied.     P.   v. 
Hoxie,  175   111.  App.  563. 
932-64     In   re   Bretk,   252   Mo.   302, 

158  SW  843. 

[a]  At  common  law  the  return  was 
conclusive  as  to  the  matters  alleged 
in  it.  In  re  Breek,  262  Mo.  302,  158 
SW  843. 

[b]  A  return  of  a  military  officer  that 
the  petitioner  is  held  as  a  prisoner  of 
war,  etc.,  is  conclusive,  by  virtue  of 
statute.  In  re  Smith,  14  Phil.  Isl.  112; 
Mekin  v.  Wolfe,  2  Phil.  Isl.  74. 
932-65  8.  V.  Buckner,  198  Mo.  App. 
230,  200  SW  94;  P.  v.  Warden,  160 
App.  Div.  480,  145  NYS  1064. 
932-TO  McCarger  v.  Moore,  89  Or. 
597,  175  P  77. 

[a]    The  effect  of  the  demurrer  is  to 
admit  the  truth  of  the  facts  stated  in 
the    return.      Thorp     v.     Metzger,     77 
Wash.  62,   137  P  330. 
933-74     In   re   Breck,   252   Mo.   302, 

158  SW  843. 

933-78      Ex    parte    Brown,    15    Ala. 

App.  210,  72  S  772. 

934-84    Ex  parte  Wood,  58  Okl.  278, 

159  P  483. 

934-85  Proceedings  Upon  a  Writ  of 
Pabeas  Corpus  Issued  by  the  G.  J.,  1 
Liberia  190. 

fal  On  failure  of  respondent  to  make 
any  return,  the  court  may  proceed  in 
summary  way  and  determine  the  cause 


on  the  verified  and  undenied  petition. 

Ex   parte    Wood,   58    Qkl.    278,    159   P 

483, 

934-89      [a]      Refusal   of   obedience 

to  writ  by  military  authorities,  see  In 

re  Kemp,  16  Wis.  359,  quoted  in  note 

to  AnnCasl914C,  30. 

934-96  [a]  Declining  to  hear  the 
case  on  habeas  corpus  is  not  error 
when  the  application  was  first  made  on 
the  very  day  the  case  was  set  for  trial, 
and  a  special  venire  had  been  duly 
ordered  and  were  in  attendance.  Mul- 
drew  V.  S.,  73  Tex.  Cr.  463,  166  SW 
156. 

[b]  Scope  of  Inquiry. — The  "inquiry 
can  only  go  to  the  extent  of  ascer- 
taining whether  the  magistrate  who 
pronounced  final  judgment  had  juris- 
diction of  the  person  and  of  the  of- 
fense and  had  power  to  impose  the 
sentence  under  which  the  relator  is 
held."  Cohen  v.  Warden  -of  Work- 
house, 160  NYS  596. 
fe]  The  primary  question  is  whether 
the  applicant  is  illegally  restrained  of 
his  liberty,  and  it  is  immaterial  wheth- 
er he  was  originally  restrained  by 
criminal  or  civil  process.  Addis  v. 
Applegate,  171  Iowa  150,  154  NW  168. 

fd]  The  proceeding  Is  simply  to  fix 
the  status  and  rights  of  the  applicant, 
his  right  to  liberty  or  otherwise,  and 
if  it  appears  that  he  was  wrongfully 
restrained,  he  must  be  discharged.  Ad- 
dis V.  Applegate,  171  Iowa  150,  154 
IjrW  168. 

fe]  Validity  of  a  statute  or  city  ord- 
inance may  be  tested  by  habeas  cor- 
pus. Pounds  V.  Darling  (Fla.),  77  S 
666. 

935-97  See  P.  v.  Griffenhagen,  154 
NYS  965. 

935-98  Wallace  v.  White,  115  Me. 
513,  99  A  452;  Ex  parte  Lee,  176  App. 
Div.  141,  161  NYS   1100. 

[a]  Waiver  of  groundsi  assigned. 
Grounds  for  discharge  set  forth  in  the 
application  for  habeas  corpus  which 
are  not  discussed  by  counsel  in  his 
brief  or  in  the  argument  of  the  case 
will  be  dee'ned  waived.  Ex  parte  De 
Vorc,  IS  N.  M.  246,  136  P  47. 

[b]  Unlimited  Jurisdiction  will  not  be 
exercised  after  issuance  of  writ.  Al- 
though a  court  is  authorized  to  issue 
writs  of  habeas  corpus,  it  does  not 
follow  that  after  issuing  a  writ,  the 
court  may  proceed  to  a  case  of  which 
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it  would  not  otherwise  have  jurisdic- 
tion.  Interdiction  of  Gasquet,  136  La. 
957,  68  S  89. 

935-99  IT.  S.  V.  Williford,  136  CCA 
273,  220  Fed.  291;  In  re  Mills,  19 
Haw.  88;  Cohen  v.  Warden  of  Work- 
house, 150  NYS  596;  Ex  parte  Eogers 
(Tex.  Cr.),  201  SW  1157. 

[a]  Inquiry  Into  impeachment  charges. 
On  a  habeas  corpus  granted  upon  a 
wrjiing  purporting  to  be  a  pardon  of  a 
governcr  alleged  to  have  been  im- 
peached, the  court  has  no  jurisdiction 
to  inquire  into  the  suffleieliey  of  the 
charsres  for  which  a  governor  may  be 
impeached,  utr  whether  the  proceed- 
ings to  that  end  have  been  properly 
conducted,  unless  at  their  foundation 
in  their  exercise,  constitutional  guar- 
anties have  been  broken  down  or  limi- 
tations ignored.  P.  v.  Hayes,  82  Misc. 
165,  143  NYS  325. 

[b]  Guilt  or  innocence  of  prisoner  will 
not  be  determined  on  the  habeas  cor- 
pus proceeding.  Munsey  v.  Clough,  196 
U.  S.  364,  25  Sup.  Ct.  282,  49  L.  ed. 
515;  Peebles  v.  Mangum,  142  Ga.  699, 
83  SB  522;  Cross  v.  Foote,  17  Ga.  App. 
802,  88  SE  594;  F.  v.  Pillot,  19  P.  E. 
250;  Ex  parte  McDaniel,  76  Tex.  Cr. 
184,  173  SW  1018,  AnnCasl917B,  335; 
Ex  parte  Jennings,  76  Tex.  Cr.  116, 
172  SW  1143. 

[c]  In  rare  and  exceptional  cases, 
where  the  facts  tefore  the  court  can- 
not be  materially  changed,  qualified  qr 
explained,  the  writ  may  be  resorted 
to.  P.  V.  Hayes,  166  App.  Div.  507, 
151   NYS  1075. 

935,-3  See  Ex  parte  Massee,  95  S.  C. 
315,  79  SE  97. 

935-4  S.  V.  Sparks,  27  Tex.  705. 
See  note  in  AnnCasI914A,  829. 
[a]  Presence  of  petitioner. — Where 
the  prisoner  has  given  bail  for  his 
appearance,  he  cannot  have  his  right 
to  discharge  adjudicated,  unless  he  is 
actually  in  the  presence  of  the  .court  or 
in  the  custody  of  an  ofBcer  subject  to 
court  order.  If  he  fails  to  appear  with- 
out legal  excuse,  his  bail  will  be  for- 
feited, and  his  application  for  the  in- 
quiry as  to  the  legality  of  his  arrest 
and  detention  will  be  considered 
abandoned.  Ex  parte  Massee,  95  S  C. 
315,  79  SE  97. 

93i5-5  S.  V.  Broaddus,  245  Mo.  123, 
149  SW  473,   AnnCasl914A,   823. 


936-7  Ex  parte  Joyce,  212  Fed.  285; 
Gosline  v.  Place,  32  Pa.  520;  Ex  parte 
Massee,  95  S.  C.  315,  79  SE  97. 
[a]  In  extradition  proceedings,  bail 
should  not  be  allowed  pending  hearing 
unless  some  departure  from  the  fed- 
eral law  appears.  Ex  parte  Massee, 
95  S.  C.  315,  79  SE  97. 
936-9  Ex  parte  Charlton,  185  Fed. 
880;  Ex  parte  Whicker,  l87  Mo.  App. 
96,  173  SW-  38;  Ex  parte  Molino,  39 
Nev.  360,  157  P  1012;  F..  v.  Perrin, 
170  App.  Div.  375,  155  NYS  698;  Ex 
parte  Hudleston,  12  Okl.  Cr.  333,  156 
P  242;  P.  V.  Pillot,  19  P.  E.  250;  Ar- 
nold V.  Schmidt,  155  Wis.  55,  143  NW 
1055.  See  Ex  parte  Burroughs,  10 
Okl.  Cr.  S7,  133  P  1142. 

[a]  Whetiier  complainant  had  actual 
knowledge  of  the  facts  stated  in  the 
complaint  cannot  be  determined  in 
habeas  corpus  proceedings.  Ex  parte 
Vaughan,  169  Cal.  483,  147  P  124. 

[b]  Where  a  committing  court  has 
jurisdiction  to  determine  a  question 
raised  on  demurrer  its  order  will  not 
be  reviewe,d  on  habeas  corpus.  Ex 
parte  Clarkson,  72  Pla.  220.  72  S  675. 

[c]  The  powers  of  the  court  commis- 
sioners on  habeas  corpus  are  confined  to 
an  examination  of  the  evidence  for  the 
purpose  of  ascertaining  whether  the 
determination  of  the  magistrate  is  en- 
tirely unsupported  thereby.  S.  v.  Hau- 
gen,  .124  Minn.  456,  145  NW  167. 
937-10  See,  however,  P.  v.  Hanley, 
164  App.  Div.  150,  149  NYS  452. 
937-11  Johnson  v.  S.  (Ala.  App.),  75 
S  270;  Ex  parte  Tillman,  111  Miss. 
664,  71  S  910. 

938-12  P.  V.  Pease,  207  U.  S.  100, 
28  Sup.  Ct.  58,  62  L.  ed.  121;  Hyatt 
V.  P.,  188  U.  S.  691,  23  Sup.  Ct.  456, 
47  L.  ed.  657;  Ex  parte  Shoemaker, 
25  Cal.  App.  551,  144  P  985;  S.  ». 
Boekenoogen,  140  Minn.  120,  167  NW 
301;  Ex  parte  Walters,  106  Miss.  439, 
64  S  2;  Ex  parte  La  Vere,  39  Nev. 
214,  156  P  446;  Ex  parte  Thompson, 
85  N.  J.  Eq.  221,  96  A  102;  P.  v. 
Board  of  Police  Comrs.,  89  Misc.  248, 
153  NYS  491;  P.  v.  Moore,  167  App. 
Div.  479,  153  NYS  10;  P.  v.  Higgins, 
178  NYS  728;  Ex  parte  Owen,  10  Okl. 
Cr.  284,  136  P  197;  Ex  parte  Massee, 
95  S.  C.  315,  79  SE  97. 
938-13  Chung  Kin  Tow  v.  Flynn, 
218  Fed.  64,  133  CCA  666;  S.  v. 
Boekenoogen,  140  Minn.  120,  167  NW 
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301;  Ex  parte  Thompson,  85  K.  J.  Eq. 
221,  96  A  102;  Ex  parte  Wildman 
(Okl.),  168  P   246. 

938-14  [a]  Freseace  of  petitioner  in 
demanding  stats. — -Whether  the  papers 
show  the  petitioner  was  in  the  demand- 
ing state  at  the  time  of  the  commis- 
sion of  the  offense  may  be  ascertained. 
Ex  parte  Shoemaker,  25  Cal.  App.  551, 
144  P  985;  P.  v.  McLaughlin,  145 
App.  Div.  513,  13'0  NYS  458;  Ex  parte 
Massee,  95  S.  C.  315,  79  SE  97;  Zuleh 
V.  Eoach,  23  Wyo.  335,  151  P  1101. 
938-15  Ex  parte  Chung  Kin  Tow,  218 
Fed.  185;  Ex  parte  Massee,  95  S.  C. 
315,  79  SE  97. 

[a]  The  auestion  of  an  alibi  may  not 
be  tried.  Ex  parte  Thompson,  85  N.  J. 
Eq.  221,  96  A  102. 

938-18  In  re  Jew  Yuen  Mow,  20 
Haw.  319. 

938-19  Ex  parte  Chung  Kin  Tow, 
218  Fed.  185;  S.  v.  Flournoy,  136  La. 
852,  67  S  929;  Ex  parte  Massee,  95 
S.  C.  315,  79  SE  97. 

[a]  The  court  will  go  behind  the 
executive  warrant  and  inquire  into  the 
sufficiency  of  the  papers  constituting 
the  requisition  issued  out  of  the  de- 
manding state.  Ex  parte  Overfleld, 
39  Nev.  30,  152  P  568. 

[b]  One  arrested  by  virtue  of  an 
executive  warrant  has  the  right  to  in- 
voke the  judgment  of  judicial  tribun- 
als by  habeas  corpus  to  inquire  into 
the  lawfulness  of  his  arrest  and  impris- 
onment. Ex  parte  Thompson,  85  N.  J. 
Eq.  221,  96  A  102.  See  also  Roberts 
V.  Eeilly,  116  U.  S.  80,  94,  6  Sup.  Ct. 
291,  29  L.  ed.  544,  548. 

939-20  Drew  v.  Thaw,  235  U.  S. 
432,  35  Sup.  Ct.  137,  59  L.  ed.  302; 
Worth  V.  "Wheatley,  183  Ind.  598,  108 
NB  958;  P.  V.  Moore,  167  App.  Div. 
479,  153  NYS  10;  Ex  parte  Eudebeck, 
95  Wash.  433,  163  P  930. 
939-21  Eoberts  v.  Eeilly,  116  U.  S. 
80,  29  L.  ed.  644,  6  Sup.  Ct.  291;  Ex 
parte  Shoemaker,  25  Cal.  App.  551,  144 
P  985;  Lamar  v.  Splain,  42  App.  Cas. 
(D.  C.)  300;  Ex  parte  Eudebeck,  95 
Wash.  433,  163  P  930. 
[a]  Whether  there  is  an  indictment 
duly  certified  by  the  governor  of  the 
demanding  state  may  be  determined; 
but  the  technical  sufficiency  o'  the  in- 
dictment will  not  be  inquired  into.  P. 
V.  Moore,  167  App.  Div.  479,  153  NYS 
10. 


[b]  Whether  the  act  charged  Is  au 
offense  against  the  laws  of  the  demand- 
ing state  may  be  determined.  Ex  parte 
Massee,  95  S.  C.  315,  79  SB  97. 
939-22  Drew  v.  Thaw,  235  IT.  S.  432, 
35  Sup.  Ct.  137,  59  L.  ed.  302;  Goodale 
V.  Splain,  42  App.  Cas.  (D.  C.)  235; 
Ex  parte  Massee,  95  S.  C.  316,  79  SE 
97. 

[a]  That  the  prisoner  is  not  lilcely  to 
have  a  fair  trial  cannot  be  considered. 
U.  S.  V.  Cooke,  209  Fed.  607,  126  CCA 
429. 

[b]  Motive  actuating  prosecution  will 
not  be  inquired  into.  Leonard  v.  Zwei- 
fel,  171  la.  522,  151  NW  1054. 
939-23  Worth  v.  Wheatley,  183  Ind. 
598,  108,  NE  958;  Ex  parte  La  Vere, 
39  Nev.  214,  156  P  446;  P.  v.  Gargan, 
181  App.  Div.  410,  168  NYS  1027;  P. 
V.  Woods,  177  App.  Div.  1,  163  NYS 
991;  Ex  parte  Hancock,  75  Tex.  Cr.  71, 
170  SW  145. 

939-24  Goodale  v.  Splain,  42  App. 
Cas  (D.  C.)  235;  Ex  parte  Thompson, 
85  N.  J.  Eq.  221,  96  A  102. 
[a]  That  petitioner  is  an  infant,  and 
that  the  demanding  state  does  not  pro- 
vide for  a  special  method  of  punishing 
infant  driminals  cannot  be  shown  on 
habeas  corpus  proceeding.  S.  v.  Flour- 
noy, 136  La.  852,  67  S  929. 
940-28  Keizo  v.  Henry,  211  TJ.  S.- 
146,  29  Sup.  Ct.  41,  53  L.  ed.  125;  Hos- 
kins  V.  Dickerson,  239  Fed.  275,  152 
CCA  263,  AnnCasl917C,  776;  Ex  parte 
Jim  Hong,  211  Fed.  73,  127  CCA  569; 
Hopkins  v.  McClaughrey,  209  Fed.  821, 
126  CCA  545;  Ex  parte  Blair,  253  Fed. 
800;  Eidgeway  v.  Bessemer,  9  Ala. 
App.  470,  64  S  189;  Ex  parte  Jacobs 
,(Cal.  App.),  176  P  698;  In  re  Mills, 
19  Haw.  88;  In  the  Matter  of  Atcher- 
ley,  3  U.  S.  D.  C.  (Haw.)  404;  Mc- 
Donald V.  Short  (Ind.),  125  NE  451; 
S.  V.  Carver  (Minn.),  172  NW  771; 
Cole  V.  Fenton  (Neb.),  174  NW  848; 
Ex  parte  Dean,  161  NYS  482;  Ex 
parte  Herring  (Okl.  Cr.),  182  P  252; 
Ex  parte  Bailey  (Okl.  Cr.),  178  P 
701;  Ex  parte  Hightower,  13  Okl.  Cr. 
472,  165  P  624;  Ex  parte  McAlester, 
13  Okl.  Cr.  47,  161  P  1176;  Ex  parte 
Sullivan,  10  Okl.  Cr.  465,  138  P  815; 
Bruce  v.  East,  43  Utah  327,  134  P 
1175;  Ex  parte  Turner  (Vt.),  102  A 
943;  Bandy  v.  Hehn,  10  Wyo.  167,  67 
P  979,  15  AmCr  395.     See  Ex  parte 
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Whicker,  187  Mo.  „pp.  96,  173  SW 
38;  Ex  parte  Vinton,  65  Or.  422,  132 
P  1165. 

[a]  The  court  may  consider  the  rec- 
ord of  the  proceedings  as  made  at  the 
time  of  pronouncement  of  judgment  to 
ascertain  whether  the  court  had  juris- 
diction to  render  the  judgment.  Ex 
parte  Long,  30  Cal.  App.  442,  158  P 
1056. 

[b]  The  cLuestiou  of  the  jurisdiction 
of  a  court  martial  is  open  to  inquiry 
on  habeas  corpus.  S.  v.  Long,  136  La. 
1,  66  S  377. 

940-29  Ste-^fens  v.  McClaughry,  207 
Fed.  18,  125  CCA  102;  Ex  parte 
Petkos,  212  Fed.  275;  In  re  Mills,  19 
Haw.  88. 

940-30  '  Ex  parte  Brown,  63  Ala.  187; 
Cook  V.  Jenkins,  146  Ga.  704,  92  SE 
212;  Ex  parte  Spencer  (Okl  Cr.),  161 
P  1102;  Ex  parte  Eamseur,  81  Tex.  Cr. 
413,  195  SW   864. 

[a]  Prisoner  imprisoned  in  peniten- 
tiary for  misdemeanor  is  entitled  to 
discharge  on  habeas  corpus.  Ex  parte 
Barr,  79  W.  Va.  681,  91  SE  655. 

[b]  Whether  petitioner  would  he 
placed  in  jeopardy  a  second  time  if 
tried  on  a  second  indictment  may  be 
decided  in  a  habeas  corpus  proceeding, 
P.  V.  Hayes,  215  N.  Y.  172,  109  NE  77. 
941-31  Ex  parte  Holman,  197  Mo. 
App.  70,  191  SW  1109;  Ex  parte  Hill, 
52  Mont.  561,  160  P  349;  Ex  parte 
Palm,  52  Mont.  558,  160  P  348;  Ex 
parte  Selioow,  100  Neb.  615,  160  NW 
991;  S.  ■;;.  Burnette,  173  N.  C.  734,  91 
SE  364;  Ex  parte  Drane,  80  Tex.  Cr. 
543,  191  SW  1156. 

941-32  Harlan  v.  McGourin,  218  U. 
S  442,  31  Sup.  Ct.  44,  54  L.  ed.  1101, 
21  AnnCas  849,  aff.  180  Fed.  119; 
Stevens  v.  McClaughry,  207  Fed.  18, 
125  CCA  102;  Bryant  v.  S.,  15  Ala. 
App.  641,  74  S  746;  In  re  Burkell,  2 
Alaska  108;  P.  v.  Graves,  276  111.  350, 
114  NE  556;  Wallace  v.  White,  115 
Me.  513,  99  A  452;  In  re  Peraltareavis, 
8  N.  M.  27,  41  P  538;  Ex  parte  Fos- 
ter, 69  Or.  319,  138  P  849;  Ex  parte 
Sierra,  16  P.  R.  790;  Ex  parte  Law- 
son,  76  Tex.  Cr.  419,  175  SW  698. 
941-33  Stevens  v.  McClaughry,  207 
Fed.  18,  125  CCA  102;  Ex  parte  Brad- 
ley, 50  Mont.  354,  146  P  944;  Ex  parte 
McDonald,  50  Mont.  348,  146  P  942. 
fa]  Writ  of  error  available. — One  who 
is  restrained  of  his  liberty  by  virtue 
of  a  judgment  of  a  court  which  is  be- 


yond its  jurisdiction  and  void  is  not 
barred  from  a  release  therefrom,  by  a 
writ  of  habeas  corpus,  by  the  fact  that 
he  might  have  secured  such  relief  by 
a  writ  of  error  but  failed  to  apply  for 
it  until  it  was  too  late.  Stevens  v. 
McClaughry,  207  Fed.  18,  125  CCA 
102. 

941-34  Eidgeway  v.  Bessemer,  9  Ala. 
App.  470,  64  S  189;  Kinkaid  v.  Jack- 
son, 66  Fla.  378,  63  S  706. 
941-35  Ex  parte  Larsen,  233  Fed. 
708;  In  re  Eobinson  (Fla.),  75  S  604; 
Ex  parte  Powell,  70  Fla.  363,' 70  S  392; 
Mayo  V.  Williams,  146  Ga.  650,  92  SE 
59;  S.  i;.  Kilbourne,  68  Minn.  320,  71 
NW  396;  S.  V.  Wurdeman,  254  Mo.  561, 
163  SW  849;  Ex  parte  Selicow,  100 
Neb.  615,  160  NW  991;  Doyle's  Peti- 
tion, 16  E.  I.  537,  18  A  159,  27  AmSt 
759,  5  LEA  359;  Ex  parte  Muse,  74 
Tex.  Cr.  476,  168  SW  520.  See  P. 
V.  Wendel,  33  Misc.  496,  68  NYS  948. 
[a]  Where  a  statute  -collaterally  in- 
volved is  unconstitutional,  a  writ  of 
habeas  corpus  should  not  be  granted 
where  the  holding  of  the  same  to  be 
invalid  will  foreclose  the  right  to  an 
appeal  or  writ  of  error  and  constitute 
a  final  determination  of  the  case.  S. 
V.  Wurdeman,  254  Mo.  561,  163  SW 
849. 

941-37  People  «.  Graves,  276  111.  350, 
114  NE  556. 

942-38  Chin  Hing  v.  White,  234 
Fed.  616,  148  CCA  382;  U.  S.  v.  Heg- 
iburn,  245  Fed.  360;  Ex  parte  Mc- 
Williams,  254  Mo.  512,  164  SW  221; 
P.  V.  Hayes,  172  App.  Div.  442,  158 
NYS  949;  Ex  parte  Herman,  79  Wash. 
149,  139  P  1083;  Pellissier  v.  Eeed,  75 
Wash.  201,  134  P  813. 
942-39  P.  V.  Snell,  216  N.  Y.  527, 
111  NE  50.      , 

942-40  Ex  parte  Lane,  12  Ala.  App. 
232,  67  S  727;  In  re  Nash,  62  Colo. 
101,  160  P  189;  Taft  v.  Lord,  92  Conn. 
539,  103  A  644,  LRA1918E,  545;  Wal- 
lace V.  White,  115  Me.  613,  99  A  452; 
Ex  parte  Burleson  (Okl.  Cr.),  161  P 
1101. 

[a]  Whether  a  trial  judge  is  a  de  facto 
judge  may  be  determined  in  a  habeas 
corpus  proceeding.  P.  v.  Hayes,  86 
Misc.  88,  149  NYS  115. 
942-41  Harlan  v.  McGourin,  218  II. 
8.  442,  31  Sup.  Ct.  44,  54  ^.  ed.  1101, 
21  AnnCas  849,  aff.  180  Fed.  119;  Moy 
Wing  Sun  v.  Prentis,  234  Fed.  24,  148 
CCA  40;Ong  Seen  v.  Burnett,  232  Fed. 
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850,  147  CCA  44;  Morgan  v.  Sylvester, 
231  Fed.  886,  146  CCA  82;  Blake  v. 
Moyer,  208  Fed.  678,  'l25  CCA  576 
(aff.  206  Fed.  555);  Stevens  v.  Me- 
Claughry,  207  Fed.  18,  125  CCA  102; 
Moyer  v.  Anderson,  203  Fed.  881,  122 
CCA  175;  Ex  parte  Blair,  253  Fed.  800; 
Ex  parte  Thurston,  233  Fed.  847;  Ex 
parte  Chin  Him,  227  Fed.  131;  Ex  parte 
Tucker,    212    Fed.    569;    Bryant    v.    S., 

15  Aia.  App.  641,  74  S  746;  In  re 
Burkell,  2  Alaska  108;  Ex  parte  Silvaa, 

16  Ariz.  41,  140  P  988;  Ex  parte  Stan- 
ton, 169  Cal.  607,  147  P  264;  Ex  parte 
Jacobs  (Cal.  App.),  176  P  698;  Ex  parte 
Turck  (Cal.  App.),  174  P  100;  Gris- 
wold  V.  S.  (Fla.),  82  SW  44;  In  re 
Robinson  (Fla.),  75  S  604;  Smith  v. 
Milton  (Ga.),  98  SE  607;  Nash  v. 
Mangum,  141  Ga.  648,  81  SE  883; 
Holder  v.  Beavers,  141  Ga.  217,  80  SB 
715;  Cross  v.  Foote,  17  Ga.  App.  802, 
88  SE  594;  P.  v.  Windes,  283  111.  251, 
119  NE  297;  In  re  Turner,  94  Kan. 
115,  145  P  871;  Bryant  v.  S.  (Miss.), 
72  S  472;  S.  V.  Boyd,  110  Miss.  565, 
70  S  692;  S.  v.  Dobson,  135  Mo.  1, 
36  SW  238;  Ex  parte  Campbell  (Mo. 
App.),  197  SW  1058;  Cole  v.  Fenton 
(Neb.),  174  NW  848;  Ex  parte  Cole 
(Neb.),  174  NW  509;  Ex  parte  Booth, 
39  Nev.  183,  154  P  933,  LRA1916F, 
960;  P  V.  Hayes,  151  App.  Div.  561, 
136  NYS  854;  Cohen  v.  Warden  of 
Workhouse,  150  NYS  596;  Ex  parte 
Shaw,  7  O.  St.  81,  70  AmDec  55;  In 
re  McAdams,  21  O.  C.  C.  450,  11  O. 
C.  D.  780;  Ex  parte  Bailey  (Okl.  Cr.), 
178  P  701;  Ex  parte  Files,  13  Okl. 
Cr.  163,  162  P  1136;  Ex  parte  Hill,  12 
Okl.  Cr.  335,  156  P  686;  Ex  parte 
Brooks  (Tex.  Cr.),  211  SW  592;  Ex 
parte  Jackson  (Tex.  Cr.),  200  SW 
1092;  Ex  parte  Grimes  (Tex.  Civ.),  216 
SW  251;  Ex  parte  Drane,  80  Tex.  Cr. 
543,  191  SW  1156;  Ex  parte  Cowden, 
U  Tex.  Cr.  449,  168  SW  539;  Ex  parte 
Dexter  (Vt.),  107  A  134;  Ex  .  parte 
Barr,  79  W.  Va.  681,  91  SE  655.  See 
Kelly  V.  GrifBn,  241  TJ.  S.  6,  36  Sup. 
Ct.  487,  60  L.  ed.  861. 

[a]  The  court  cannot  go  behind  an 
order  of  the  board  of  prison  eommis- 
eioners  directing  the  rearrest  of  a 
paroled  convict,  for  the  board  has 
authority  to  issue  such  a  warrant.  Board 
of  Prison  Comrs.  v.  Crumbaugh,  161  Ky. 
540,  170  SW  1187. 

[b]  Scope  of  inquiry.— "After  convic- 
tion   and    judgment,    the    courts,    on 


habeas  corpus,  will  not  inquire  into  the 
legality  of  the  grand  jury,  how  it  was 
summoned,  etc.;  nor  can  the  sufBcienoy 
of  the  evidence  on  which  the  prisoner 
was  convicted  be  investigated,  nor  the 
facts  thereof  retried,  or  the  evidence 
reviewed;  nor  will  the  prisoner  be  per- 
mitted to  disprove  the  charge  on  which 
he  was  found  guilty;  nor  can  a  de- 
fective indictment,  one  which  would 
be  held  bad  on  demurrer,  be  investi- 
gated, nor  made  the  subject  of  fur- 
ther inquiry  or  review.  The  writ  of 
habeas  corpus  is  not  framed  to  retry 
issues  of  fact,  or  review  the  proceed- 
ings of  a  legal  trial,  however  irregular 
or  erroneous."  S.  v.  Dobson,  135  Mo. 
1    36  SW  238. 

943-42  Henry  v.  Henkel,  235  U.  S. 
219,  35  Sup.  Ct.  54,  59  L.  ed.  203;  Ex 
parte  Siebold,  100  U.  S.  371,  25  L.  ed. 
717;  Stevens  i:  McClaughry,  207  Fed. 
18,  125  CCA  102;  Ex  parte  Greaves, 
222  Fed.  157;  Ex  parte  Lam  Pui,  217 
Fed.  456;  Johnson  (-.  S.  (Ala.  App.), 
75  S  270;  In  re  Bruno  Munro,  1  Alaska 
279;  Ex  parte  Burner,  23  Cal.  App.  637, 
139  P  90;  Martin  v.  District  Court,  37 
Colo.  110,  86  P  82,  119  AmSt  262; 
McDonald  v.  Smith,  68  Fla.  77,  66  S 
430;  Hicks  v.  Hamrick,  144  Ga.  403, 
87  SE  415;  P.  v.  Siman,  284  111.  28, 
119  NE  940;  Worth  v.  Wheatley,  183 
Ind.  598,  108  NE  958;  Edmond  v. 
Gretten,  174  la.  731,  156  NW  828;  S. 
V.  Billings,  55  Minn.  467,  57  NW  206, 
794;  Ex  parte  Siegel,  263  Mo.  375,  173 
SW  1;  Ex  parte  Fish  (Mo.  App.),  184 
SW  479;  In  re  Heflron,  179  Mo.  App. 
639,  162  SW  652;  Ex  parte  Gomez,  52 
Mont.  189,  156  P  1078;  S.  v.  Clements, 
52  Mont.  57,  155  P  271;  Ex  parte 
Murray,  39  Nev.  351,  157  P  647;  Ex 
parte  Towndrow,  19  N.  M.  672,  145  P 
257;  P.  V.  Hayes,  172  App.  Div.  442, 
158  NYS  949;  P.  ex  rel.  Price  v.  Hayes, 
151  App.  Div.  561,  136  NYS  854;  P. 
V.  Lucas,  159  NYS  218;  Cohen  v.  War- 
deuj  150  NYS  596;  Ex  parte  Shaw, 
7  O.  St.  81,  70  AmDec  55;  Ex  parte 
Herring  (Okl.  Cr.),  182  P  252;  Ex 
parte  Hill,  12  Okl.  Cr.  336,  156  P  686; 
Ex  parte  Ambler,  11  Okl.  Cr.  449,  148 
P  1061;  Ex  parte  Woods,  7  Okl.  Cr. 
645,  125  P  440;  Ex  parte  Jung  Shing, 
74  Or.  372,  145  P  637;  Ex  parte  Poster, 
69  Or.  319,  138  P  849;  Trono  Felipe  v. 
Director,  24  Phil.  Isl.  121;  Schields  v. 
McMicking,  23  Phil.  Isl.  526;  Quilatan 
V.  Caruncho,  21  Phil.  Isl.  399;  Ex  parte 
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Le  Hardy,  17  P.  E.  985;  Ex  parte  Cow- 
den,  74  Tex.  Cr.  449,  168  SW  539;  In  re 
Pikulik,  81   Wis.  158,  51  NW  261. 

[a]  The  validity  of  a  pardon  may  be 
inquired  into  in  a  habeas  corpus  pro- 
ceeding where  the  petitioner  is  de- 
tained by  the  warden  upon  an  order  of 
the  governor  purporting  to  revoke  the 
pardon.  Stewart  v.  S.,  11  Okl.  Cr.  400, 
146  P  921;  Ex  parte  Crump,  10  Okl. 
Cr.  133,  135  P  428. 

[b]  A  conviction  can  be  attacked  by 
habeas  corpus  only  when  it  is  void. 
Cross  V.  Foote,  17  Ga.  App.  802,  88 
SE  594;  Van  Scoy  i;.  Gretten,  177  la. 
431,  158  NW  510;  Ex  parte  Collips, 
79  Tex.  Cr.  436,  185  SW  580;  Ex  parte 
Page,  77  W.  Va.  467,  87  SE  849. 

[c]  One  not  charged  with  an  offense 
nor  arraigned,  but  nevertheless  con- 
victed, will  be  released  on  writ  of 
habeas  corpus.  Poster  v.  Perry,  71  Pla, 
155,  70  S  1007. 

[d]  The  sole  ultimate  q.uestion  in- 
volved is  one  merely  of  jurisdiction. 
Ex  parte  Long,  30  Cal.  App.  442,  158 
P  1056;  Ex  parte  O'Connor,  29  Cal. 
App.  225,  155  P  115. 

Te]  No  indictment  or  Information. 
Person  convicted  and  sentenced  for  a 
felony,  with  no  charge  either  by  in- 
dictment or  information  should  be  dia- 1 
eharged  on  habeas  corpus.  S.  i;.  Du- 1 
hon,  142  La.  919,  77  S  791. .  I 

943-43     [a]    On  Inquisition  to  deter- 1 
mine  sanity. — Where   the   statute   pro- ! 
vides  for  the  appointment  of  two  others ' 
who  with  the  judge  shall  constitute  a 
jury  for  the  determination  of  the  san- 
ity  of   a   person,    the    appointment   of 
three  others  who  with  the  judge  held 
an  examination  and  found  a  person  in- 
sane is  not  an  irregularity  which  ren- 
ders a  judgment  void  and   subject   to 
impeachment  on  habeas  corpus.    S.  ex 


944-45    Dimmick   v.    Tompkins,    194 

tr.  S.  540,  24  Sup.  Ct.  780,  48  L.  ed. 
1110;  Ex  parte  Yarbrough^  110  U.  S. 
651,  4  Sup.  Ct.  152,  28  L.  ed.  274;  Hop- 
kins V.  McClaughry,  209  Fed.  821,  126 
CCA  545;  Ex  parte  Clifton,  26  Cal. 
App.  334,  146  P  1064;  Pulliam  v.  Don- 
aldson, 140  Ga.  864,  80  SE  315;  Bopp 
V.  Clark,  165  la.  697,  147  NW  172, 
AnnCaBl916E,  417,  52  LEA  (NS)  493; 
In  re  Latta,  43  Kan.  533,  23  P  655; 
Ex  parte  Siegel,  263  Mo.  375,  173  SW 
1;  S.  V.  Dobson,  135  Mo.  1,  36  SW 
238;  Ex  parte  Hill,  12  Okl.  Cr.  335, 
156  P  .686;  Ex  parte  Hodges  (Okl. 
Cr.),  180  P  717. 

[a]  The  pleadings  In  courts  of  inferior 
jurisdiction  will  be  examined  on  habeas 
corpus  as  critically  as  on  demurrer.  Ex 
parte  Goldsworthy,  22  Cal.  App.  354, 
134  P  352. 

944-46  Ex  parte  Dubuque,  1  Alaska 
16;  Ex  parte  Kavanaugh  (Cal.),  180 
P  533;  Ex  parte  Euef,  150  Cal.  665,  89 
P  605;  Ex  parte  Kostriken,  34  Cal. 
App.  489,  168  P  150;  Ex  parte  Golds- 
worthy,  22  Cal.  App.  354,  134  P  352; 
Ex  parte  Davidson  (Fla.),  79  S  727; 
Foxworth  V.  Law  (Pla.),  82  S  55;  Ex 
parte  De  Ford,  14  Okl.  Cr.  133,  168 
P  58;  Ex  parte  Muse,  74  Tex.  Cr.  476, 
168  SW  520. 

[a]  A  defective  Information  (1)  may 
avail  only  when  the  defense  charged 
does  not  constitute  a  crime,  either  be- 
cause the  statute  is  unconstitutional,  or 
Where  there  is  a  total  failure  to  allegft 
a  crime  under  any  statute.  Jackson 
V.  S.,  71  Fla.  342,  71  S  332.  (2)  Where 
defects  are  curable  by  amendment,  the 
writ  is  not  available.  Ex  parte  Mc- 
Kenna,  97  Kan.  153,  154  P  226. 
944-47  Ex  parte  Mote,  98  Kan.  8'04, 
160  P  223;  Ex  parte  Murray,  39  Nev. 
351,  157  P  647. 


rel.  Kelly  v.  Kilbourne,  68  Minn.  320,  71    r-V   -^L   ,   „,„,   „,  „„.,.      .„        „  . - 
NW  396        '  '       '         L*J     But  a  plea  of  guilty  to  a  void 

[b]    Denial    of    jury.-S.    v.    Caryer  I  TwS?*  f*°^Lv°!,  ^""^^^^  ^''^^*'«  V 


_  _  jury.— 

(Minn.),  172   NW   771.. 

943-44    But  see  Hanges  v.  Whitfield, 

209  Fed.  675. 

[a]    Sufficiency  of  evidence    (1)    will 

not   be    considered.     Hanges   v.   Whit- 


field, 209  Fed.  675;   Cohen  v.  Warden,'  ^^S'  ^''3  SW  1 


a   writ   of   habeas   corpus.     Emsweller 
V.  Wallace  (W.  Va.),  88  SE  787. 

944-49     Ex   parte    Clifton,    26    Cal. 
App.  334,  146  P  1064. 

944-50     Ex   parte    Siegel,    263    Mo. 


150  NYS  596.  (2)  Whether  there 
was  any  evidence  to  support  a  finding 
may  be  determined  as  this  is  a  ques- 
tion of  law.  Katz  t).  Comr.,  245  Fed. 
316,  157  CCA  508. 


944-51     Ex  parte  Huertas,  22  P.  B. 

489. 

[a]    Former  jeopardy. — The  refusal  of 

the  court  to  entertain  a  plea  of  former 

jeopardy  and  denial  of  a  hearing  there- 


916 


HABEAS  CORPUS 


Vol.  10 


on,  is  a  matter  reachable  by  an  af  plica- 
tion for  habeas  corpus.  P.  v.  3urgos, 
18  P.  B.   72. 

945-52  Eiggins  v.  U.  S.,  199  U.  S. 
547,  26  Sup.  Ct.  147,  50  L.  ed.  303;  U. 
S.  V.  McCarthy,  228  Fed.  398;  Ex  parte 
Tucker,  212  Fed.  569;  S.  v.  Gunter,  11 
Ala.  App.  399,  66  S  844;  Minto  v.  S., 
9  Ala.  App.  95,  64  S  369;  Rodriguez 
V.  Sims,  18  Ariz.  74,  156  P  94;  Ex 
parte  Drennan,  33  Cal.  App.  193,  164 
P  807;  Ex  parte  Meads,  26  Cal.  App. 
631,  147  P  985;  Baker  v.  Krietenstein, 
185  Ind.  693,  114  NE  445;  Ex  parte 
Gano,  90  Kan.  134,  132  P  999;  S.  v 
Reed,  132  Minn.  471,  156  NW  128;  S 
V.  Boyd,  110  Miss.  565,  70  S  692;  Ex 
parte  Crane,  40  Nev.  338,  163  P  246; 
In  re  Cica,  18  N.  M.  452,  137  P  598, 
51  LEA  (NS)  373;  P.  v.  Sheriff,  174 
App.  Div.  281,  160  NYS  427;  P.  ex 
rel.  Bullock  v.  Hayes,  166  App.  Div. 
507,  151  NYS  1075;  P.  v.  Clancy,  163 
App.  Div.  614,  148  NYS  977;  P.  v. 
Sehleth,  68  Misc.  307,  123  NYS  686; 
Trono  Felipe  v.  Director,  24  Phil.  Isl. 
121;  Ex  parte  Huertas,  22  P.  E.  489; 
Ex  parte  Sierra,  16  P.  E.  790;  Ex 
parte  Eoya  (Tex.  Cr.),  215  SW  322; 
Ex  parte  Madson,  25  Wyo.  338,  169 
P  336.  See  Ex  parte  Lawson,  76  Tex. 
Cr.  419,  175  SW  698;  Ex  parte  Barr, 
79  W.  Va.  681,  91  SE  655. 

[a]  Pendency  of  appeal  bars  right  to 
writ.  Ex  parte  Barnett,  73  Tex.  Cr. 
136,  167  SW  845. 

[b]  Wliere  relief  may  be  had  under 
juf7enUe  act. — Stoker  v.  Gowans,  45 
Utah  556,  147  P  911,  AnnCasl916E, 
1025. 

945-53  Eiggins  v.  V.  S.,  199  U.  S. 
547,  26  Sup.  Ct.  147,  50  L.  ed.  303;  In 
re  Chapman,  156  U.  S.  211,  15  Sup.  Ct. 
331,  39  L.  ed.  401;  Morgan  v.  Ward,  224 
Fed.  698,  140  CCA  238;  Cooley  v. 
Morgan,  136  CCA  210,  221  Fed.  252; 
Kinkaid  v.  Jackson,  66  Fla.  378,  63  S 
706;  P.  V.  Whitman,  277  111.  408,  115 
NE  531;  In  re  Joseph  (Mich.),  173 
NW  358;  In  re  Cica,  18  N.  M.  452, 
137  P  598,  51  LEA  (NS)  373;  P.  ex 
rel.  Berger  v.  Warden,  176  App.  Div. 
602,  163  NYS  910. 

945-54  Hicks  v.  Hamrick,  144  6a. 
403,  87  SE  415;  P.  v.  Hayes,  166  App. 
Div.  507,  151  NYS  1075;  Ex  parte 
Morris,  163  NYS  907;  Ex  parte  Shaw, 
7  0.  St.  81,  70  AmDec  55;  Ex  parte 
Stover,  14  Okl.  Cr.  120,  167  P  1000.  See 
Martin  v.  District  Court,  37  Colo.  110, 


86  P  82,  119  AmSt  262;  Ex  parte 
Gomez,  52  Mont.  189,  156  P  1078; 
Nash  V.  Mangum,  141  Ga.  648,  81  SE 
883;  Holder  v.  Beavers,  141  Ga.  217, 
80  SE  715;  Cross  v.  Foote,  17  Ga. 
App.  802,  88  SE  594. 
{a]  A  remedy  by  certiorari  may  be 
only  cumulative  of  the  common  law 
remedy  by  habeas  corpus.  Wright  v. 
Wright,  78  W.  Va.  57,  88  SE  606. 
945-56  Ex  parte  Hunt,  72  Tex.  Cr. 
124,  161  SW  457. 

946-57  Ex  parte  Dare,  176  Cal.  83, 
168  P  19;.  P.  V.  Windes,  283  111.  251, 
119  NE  297;  Wallace  v.  White  (Me.), 
99  A  462;  Ex  parte  Lewis,  51  Mont. 
539,  154  P  713;  Ex  parte  Melosevich, 
.36  Nev.  67,  133  P  57;  P.  v.  Hayes,  151 
App.  Div.  561,  136  NYS  854;  Ex  parte 
Morris,  163  NYS  907.  See  note  in  51 
LEA  (NS)  373.  But  see  C.  v.  Fran- 
cies,  250  Pa.  350,  95  A  798.  -Contra. 
Stoneberg  v.  Morgan,  246  Fed.  98,  158 
CCA  324. 

946-58     In  re  Burns,  113  Fed.  987; 
S    V.  District  Court,  .35  Mont.  321,  89 
P    63;    P.    V.    Warden,    168    NYS    708. 
See  Ex  parte  Hill,  122  Ala.  114,  26  S 
230;  C.  V.  Francies,  61  Pa.  Super.  445. 
946-59     In  re  Spencer,  228  U.  S.  652, 
33  Sup.  Ct.  709,  57  L.  ed.  1010;  Harlan 
V.  McGourin,  218  U.  S.  442,  31  Sup.  Ct. 
44,  54  L.  ed.  1101,  21  AnnCas  849,  aff. 
180  Fed.  119;   Stevens  v.  McClaughry, 
207  Fed.   18,   125   CCA   102;    Ex  parte 
Haley,  1  Ala.  App.  528,  56  S  245;  Ex 
parte  Morton,  132  Cal.  346,  64  P  469; 
Harris  v.  Lang,  27  App.  Cas.   (D.  C.) 
84,  7  LEA   (NS)   124,  7  AnnCas  141; 
P.  V.  Siman,  26i  111.  28,  119  NE  940; 
S.  1).  Poster,  109  La.  587,  33  S  611;  Ex 
parte  McClure,   6  Okl.  Cr.  241,   118  P 
591;  Ex  parte  Foster,  69  Or.  319,  138 
P  849;   C.  V.  McKenty,  61   Pa.  Super. 
"446;    Cruz   v.   Director   of   Prisons,   17 
Phil.    Isl.    269;     In     re     Blystone,     75 
Wash.  286,  134  P  827. 
[a]    Until  the  valid  portion  of  the  sen- 
tence has  been  served  release  cannot  be 
secured  by  habeas  corpus.    O'Brien  v. 
McClaughry,    209   Fed.    816,    126    CCA 
540;  Martin  v.  District  Court,  37  Coloi 
119,  86  P  85;  In  re  Chase,  18  Ida.  561, 
110  P  1036;  In  re  Groves,  83  Kan.  238, . 
109   P   1087;   Ex   parte  Foster.   69  Or. 
319,   138   P   849;    Ex  parte   Ellerd,   71 
Tex.    Cr.    285,    158    SW    1145,    AnnCas 
1916D,  361;  Reese  v.  Olsen,  44  Utah  318, 
139  P  941. 
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[b]  Proper  part  of  sentence  must  ex- 
pire, before  question  cau  be  raised  by 
habeas  corpus.  Ex  parte  Morck  (Cal.), 
181  P  657. 

947-60  Ei  parte  Crane,  40  Nev.  338, 
163  P  246;  Ex  parte  Long,  77  Tex.  Cr. 
430,  179  SW  567. 

[a]  The  court  may  go  behind  the  con- 
tempt judgment  to  ascertain  whether 
the  trial  court  had  jurisdiction  of  the 
person  and  subject-matter  and  whether 
having  such  it  had  authority  to  render 
judgment  on  the  facts  adduced.  Ex 
parte  Coffee,  71  Tex.  Cr.  209,  161  SW 
975. 

[b]  Jurisdiction  of  subject-matter. — It 
is  competent  to  inquire  "not  alone  as 
to  the  jurisdiction  of  the  court  com- 
mitting the  prisoner  over  the  subject- 
matter  and  his  person,  but  to  inquire  as 
well  as  to  the  jurisdiction  to  commit 
as  for  the  specific  offense  charged,  that 
is,  inquire  into  the  facts  concerning 
the  particular  exercise  of  jurisdiction 
by  which  the  petitioner  is  restrained 
of  his  liberty."  In  re  Heffron,  179 
Mo.  App.  639,  162  SW  652. 

[c]  Under  California  Penal  Code 
(1915)  §1487. — Where  a  party  impris- 
oned for  contempt  though  imprisonment 
was  legal  at  first  if  by  some  act  since 
the  party  is  unable  to  comply  with 
order  of  court  he  is  entitled  to  dis- 
charge under  habeas  corpus  proceed- 
ings. Ex  parte  Saul,  32  Cal.  App. 
531,  163   P   505. 

947-61  Ex  parte  Chambers,  32  Cal. 
App.  476,  163  P  223.  See  C.  v.  Lewis, 
253  Pa.  175,  98  A  31. 

[a]  Facts  stated  in  the  order  cannot 
be  denied. — Ex  parte  Mettler,  50  Mont. 
299,  146  P  747. 

[b]  If  the  question  prisoner  refused 
to  answer  is  not  set  forth  in  the  order 
of  commitment,  the  prisoner  will  be  dis- 
charged on  habeas  corpus.  Ex  parte 
Waugh,  40  Okl.  188,  137  P  105. 
_[e]  where  the  nature  of  the  contempt 
is  not  shown,  petitioner  will  be  dis- 
charged. C.  V.  County  Prison,  251  Pa. 
101,  96  A  134. 

947-63  Russell  «.  S.,  71  Fla.  236,  71 
S  27;  S.  V.  Morgan,  114  Miss.  634,  75 
S  441;  Ex  parte  Burton,  13  Okl.  Cr. 
280,  164  P  135;  Ex  parte  Webster 
(Tex.  Civ.),  192  SW  1063.  See  Ex 
parte  Dexter  (Vt.),  107  A  134. 
[a]  After  commitment  the  burden  is 
on  the  applicant  to  show  facts  suffi- 
cient to  entitle  him  to  bail,  when  those 


facts  do  not  appear  from  the  evidence 
adduced  by  the  prosecution.  Ex  parte 
Looper,  12  Okl.  Cr.  437,  158  P  290; 
Ex  parte  Kerriel,  12  Okl.  Cr.  386,  157 
P  369. 

947-64  Ex  parte  Castorena  (Tex. 
Cr.),  182  SW  1119. 

947-65  Swager  v.  Gillham,  278  111. 
295,  116  NE  71;  Addis  v.  Applegate, 
171  Iowa  150,  154  NW  168;  P.  v.  Grif- 
fenhagen,  154  NYS  965. 

[a]  The  finding  of  the  justice  upon  ta- 
(luisltlon  is  at  most  prima  facie,  and 
not  res  adjudicata  upon  a  hearing  on  a 
writ  of  habeas  corpus.  Wright  v. 
Wright,   78  W.   Va.  67,   88   SE   606. 

[b]  On  refusal  of  release  of  one  re- 
stored to  sanity,  the  writ  of  habeas  cor- 
pus is  a  proper  remedy.  Lawrence  v. 
Barlow,  77  W.  Va.  289,  87  SE  380. 
948-66  See  note  in  44  LEA  (NS) 
389. 

948-67  P.  v.  Warden,  160  App.  Div. 
480,  145  NYS  1064;  Polo  v.  D''Ach- 
ille,  157  App..  Div.  300,  142  NYS  511. 
948-68  [a]  Judgment  should  not 
be  inconsistent. — P.^  v.  Hutchings,  219 
N.  Y.  200,  114  NE  45.  - 
948-69  Ex  parte  Gytl,  210  Fed.  918; 
C.  V.  Francies,  250  Pa.  350,  95  A  798. 

[a]  Betaining  jurisdiction.— (1)  In  a 
case  between  the  parents  involving  the 
custody  of  a  child  the  court  may  retain 
jurisdiction  for  the  purpose  of  making 
any  orders  that  may  thereafter  become 
necessary  for  the  child's  well-being. 
Andrews  «.  Andrews,  117  Ark.  90,  173 
SW  850.  (2)  But  if  the  action  is 
not  between  the  husband  and  wife,  a 
clause  to  this  effect  in  the  order  is 
coram  non  judice.  S.  v.  Bassieur,  186 
Mo.  App.  214,  171  SW  688. 

[b]  Compensation  for  services  and  ex- 
penses in  caring  for  the  child  will  not 
be  awarded  in  a  habeas  corpus  proceed- 
ing. Harrison  v.  Barker,  44  Utah  541, 
142  P  716. 
948-70    Ex  parte  Powell,  70  Pla.  363, 

70  S  392;  Peebles  v.  Mangum,  142  Ga. 
699,  83  SE  522. 
948-71     Faison  v.  Vestal,  71  Fla.  562, 

71  S  759;  Ex  parte  Collins,  51  Mont. 
215,  152  P  40;  Ex  parte  Collins,  79 
Tex.  Cr.  436,  185  SW  580;  White  v. 
White  (Tex.  Civ.),  183  SW  369.  See 
notes  in  44  LEA  (NS)  389;  and  51 
LEA  (NS)   373. 

948-73  Bryant  v.  U.  S.,  214  Fed.  51, 
130  CCA  491;  S.  ex  rel.-  Works  «. 
Langum,  125  Minn.  304,  146  NW  1102; 
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Ex  parte  Lewis,  51  Mont.  539,  154  P 

713;    Ex  parte   Collins,   51   Mont.   215, 

152  P  40;   P.  V.  Deyo,  103  App.  Div. 

126,   93    NYS    80,   181    N.   Y.    425,   74 

NE   430;    Halderman's    Case,    53    Pa. 

Super.  654. 

949-74    Billings   v.   Sitner,  228  Fed. 

315,   142   CCA   607. 

949-85     Cook  v.  Lowry,  148  Ga.  516, 

97  SE  440. 

949-86     Ex  parte   Campbell,  13  Okl. 

Cr.  456.  164  P  1156. 

950-88  Porter  v.  MeCalley,  146  Ga. 
594,  91  SB  775,  93  SE  405;  Ex  parte 
Haubelt,  57  Tex.  Cr.  512,  123  SW  607. 
See  AnnCasl912D,  359. 

[a]  A  plea  of  adjudication,  on  issue 
o£  right  to  bail,  is  not  tenable  when  the 
ruling  was  in  effect  in  abatement  and 
not  on  the  merits.  Ford  v.  Dilley,  174 
la.  243,  156  NW  513. 

[b]  Collateral  attack. — A  judgment  on 
habeas  corpus,  cannot  be  attacked  col- 
laterally. In  re  Croom,  175  N.  C.  455, 
95^  SE  903. 

950-89  S.  V.  Sievers,  102  Neb.  611, 
168  NW  99. 

950-90     See  AnnCasl912D,  359. 
950-91     P.   V.  Henwood    (Colo.),   179 
P  874. 

951-95  Ex  parte  Adams,  13  Okl.  Cr. 
87,  162  P  231;  Ex  parte  Burton,  58 
Okl.  754,  161  P  532;  Ex  parte  Fraley, 
4  Okl.  Cr.  91,  111  P  662;  Ex  parte 
Justus,  26  Okl.  101,  110  P  907.  See 
AnnCasl912D,  359. 

951-96  Brown  v.  McCarley,  147  Ga. 
501,  94  SE  768;  P.  v.  Siman,  284  111. 
28,  119  NE  940;  Cormack  v.  Marshall, 
211  HI.  519,  71  NE  1077,  67  LEA  787; 
In  re  Breek,  252  Mo.  302,  158  SW  843; 
Ex  parte  Smith  (Mo.  App.),  200  SW, 
681;  P.  V.  Griff enhagen,  154  NYS  965; 
Knapp  V.  Tolan,  26  N.  p.  23,  142  NW 
915,  49  LEA  (NS)  83;  Jamison  v.  Gil- 
bert, 38  Okl.  751,  135  P  342. 

[a]  Before  single  judge.  —  While  un- 
der certain  circumstances,  the  supreme 
court  might  feel  warranted  in  enter- 
taining a  second  application,  no  single 
member  should  do  so  after  the  writ 
has  been  denied  by  the  whole  court. 
Ex  parte  Udell,  171  Cal.  599,  154  P  23. 

[b]  When  doctrine  applies.  —  "But 
when  liberty,  or  the  desired  status  in 
contest  has  been  once  attained,  then 
the  doctrine  of  former  adjudication  ap- 
plies and  is  conclusive  till  the   condi- 


tion or  situation  of  the  person  or  per- 
sons whose  liberty  or  status  is  in  ques- 
tion has  changed."  In  re  Breck,  252 
Mo.  302,  158  SW  843. 
951-97  Ex  parte  Webers,  275  Mo. 
677,  205  SW  620;  S.  v.  Buckner,  198 
Mo.  App.  230,  200  SW  94. 
952-1  Ex  parte  Udell,  171  Cal.  599, 
154  P  23. 

952-2  Willis  v.  Bell,  86  Ark.  473,  111 
SW  808;  Porter  v.  McCalley,  146  Ga. 
594,  91  SE  775,  93  SE  405;  Kirkland 
V.  Canty,  122  Ga.  261,  50  SE  90;  Mahon 
V.  P.,  218  111.  171,  75  NE  768;  In  re 
Hamilton,  66  Kan.  754,  71  P  817;  S. 
V.  Elifritz,  100  Neb.  320,  160  NW  113; 
Ex  parte  Lee,  220  N.  Y.  532,  116  NE 
352;  In  re  Lederer,  38  Misc.  668,  78 
NYS  236;  P.  v.  Dewey,  23  Misc.  267, 
50  NYS  1013;  Knapp  v.  Tolan,  26  N.  D. 
23,  142  NW  915,  49  LEA  (NS)  83; 
Jamison  v.  Gilbert,  38  Okl.  751,  135 
P  342;  Ex  parte  Fuller  (Tex.  Civ.), 
123  SW  204;  In  re  Edna  Davis,  32 
W  L.  E.  (Eng.)  716.  See  Children's 
Home  V.  Fetter,  90  Ohio  St.  110,  106 
NE  761.  But  see  Orey  v.  Moller,  142 
Mo.  App.  579,  121  SW  1102. 

[a]  Dismissal  is  res  adjudicata  on  sub- 
sequent appeal.  In  re  Antonopulos,  171 
App.  Div.  659,  157  NYS  587. 

[b]  Judgment  in  another  state  Is 
conclusive. — See  note  in  49  LEA  (NS) 
83. 

952-3  Willis  v.  Bell,  86  Ark.  473, 
111  SW  808;  Kirkland  v.  Canty,  122 
Ga.  261,  50  SB  90;  Jain  v.  Priest,  30 
Idaho  273,  164  P  364;  P.  v.  Moss,  6 
App.  Div.  414,  39  NYS  690;  Tillman 
V.  Tillman,  93  S.-  C.  281,  76  SB  559; 
Patton  V.  Shapiro  (Tex.  Civ.),  154  SW 
687;  Ex  parte  Fuller  (Tex.  Civ.),  123 
SW  204.  See  note  in  49  LEA  (NS) 
83. 

953-4  S.  V.  Elifritz,  100  Neb.  320, 
160  NW  113. 

953-5  Garrett  v.  Mahaley  (Ala.),  75 
S  10;  S  V.  Franz,  166  Wis.  32,  163 
NW  191. 

953-6  Kelly  v.  Kemp  (Okl.),  162  P 
1079;  Com.  v.  Lewis,  253  Pa.  620,  98  A 
726. 

954-8  Ex  parte  Jones,  112  Miss.  27, 
72  S  845. 

[a]  In  proceedings  involTing  the  cus- 
tody of  children.— Mahon  v.  P.,  218  111, 
171,  75  NB  768. 
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954-9  Cormack  v.  Marshall,  211  111. 
519,  71  NE  1077,  67  LEA  787;  Ex 
parte  Selicow,  100  Neb.  615,  160  NW 
991. 

954-10  Ex  parte  Casper  (Colo. 
App.),  144  P  1137;  P.  v.  Moss,  6  App. 
Div.  414,  39  NTS  690;  Ex  parte 
Suarez  &  P.,  20  P.  E.  510;  Ex  parte 
Hubbard,  63  Tex.  Cr.  516,  140  SW 
451. 
'  [a]  Cases  Involving  custody  of  chil- 
dren.— Ex  parte  Casper  (Colo.  App.), 
144  P  1137;  Ex  parte  Eyan,  124  La. 
286,  50  S  161. 

[b]  Though  defendant  may  not  appeal 
■when  application  has  been  denied,  er- 
rors against  him  will  be  reviewed 
where  they  may  make  harmless  the  er- 
rors against  appellant.  Ford  v.  Dilley, 
174  la.  243,  156  NW  513. 
954-11  Cormack  v.  Marshall,  211  111. 
519,  71  NE  1077,  67  LEA  787;  Ealli- 
han  V.  Gordon,  176  Ky.  471,  195  SW 
783;  Board  of  Prison  Comrs.  v.  Crum-i 
baugh,  161  ky.  540,  170  8W  1187; 
Ex  parte  Eyan,  124  La.  286,  50  8  161; 
In  re  Crobm,  175  N.  C.  455,  95  SE  903; 
Ex  parte  Wiggins,  165  N.  C.  457,  81 
SE  626;  In  re  Holley,  154  N.  C.  163, 
69  SB  872;  Ex  parte  Johnson,  1  Okl. 
Cr.  414,  98  P  461. 

[a]  An  order  of  a  justice  of  the  su- 
preme judicial  court  dismissing  a  peti- 
tion for  a  writ  of  habeas  corpus  is  not 
appealable,  habeas  corpus  being  a  legal 
proceeding.  Ex  parte  Chambers,  221 
Mass.  178,  108  NE  1070. 
955-12  Porter  v.  McCalley,  146  Ga. 
594,  91  SE  775,  93  SB  405;  P.  v.  Moss, 
6  App.  Div.  414,  39  NYS  690;  Lar- 
son V.  Button  (N.  D.),  168  NW  625; 
Herron  v.  Tolbert  (Tex.  Civ.),  180  SW 
650. 

[a]  An  order  awarding  the  custody  of 
a  minor  child  is  a  final  and  appealable 
order.  Jamison  v.  Gilbert,  38  Okl.  751, 
135  P  342. 

[b]  No  appeal  from  order  overruling 
demurrer. — Backus  v.  Yep  -Kim  Yuen, 
227  Ped.  848,  142  CCA  372. 
955-13  S.  V.  Bay,  81  Kan.  159,  105 
P  46;  Ex  parte  Whicker,  187  Mo.  App. 
96,  173  SW  38;  Notestine  v.  Sogers, 
18  N.  M.  462,  138  P  207;  Jamison  v. 
Gilbert,  38  Okl.  751,  135  P  342;  Wise- 
ner  r.  Burrell,  28  Okl.  546,  118  P  999, 
AnnCasl912D,  356,  34  LEA'  (NS)  755. 
Cnntrn,  Martin  v.  District  Court,  37 
Colo.  110,  86  P  82,  119  AmSt  262; 
Miller  v.  Gordon,  93   Kan.  382,  144  P 


274.  See  note  in  AnnCasl912D,  361.  , 
956-14  Herron  v.  Tolbert  (Tex, 
Civ.),  180  SW  650. 

956-15     Walters    v.     McKinnis,    221 
Fed.  746;   Jamison  v.  Gilbert,  38  Okl, 
751,  135  P  342   (order  remanding  pris- 
oner); Ex  parte  Smith  (Tex.  Cr.),  21S 
SW  299.    Contra,  Martin  v.  District  Ct.j 
37  Colo.  110,  86  P  82,  119  AmSt  262, 
See  note  in  AnnCasl912D,  361. 
956-19     S.  V.  Lacrouts,  134  La.  900, 
64  H  824;  Ex  parte  Muse,  74  Tex.  Cr, 
476,   168   SW   520;    Ex   parte   Barnett, 
73  Tex.  Cr.  136,  167  SW  845. 
956-20     Ex  parte  Eyan,  62  Tex.  Cr. 
19,  136  SW  65;   Ex  parte  Thomas,  61 
Tex.  Cr.  573,  136  SW  60. 
956-24    Johnson    v.    Harris,    13    Ga. 
App.  618,  79  SE  588;  S.  v.  McDonald, 
123  Minn.  84,  142  NW  1051. 
956-25     Stone    v.    DufEy,    219    Mass. 
178,  106  NE  595. 

957-26  [a]  A  pardon  having  been 
granted  and  its  validity  denied  by  the 
warden  of  the  prison  an  appeal  will 
lie  from  an  order  quashing  a  writ  of 
habeas  corpus,  although  the  term  of 
imprisonment  has  expired  in  the  mean- 
time. P.  V.  Hayes,  163  App.  Div.  725, 
149  NYS  250. 

957-27  Davis  v.  Smith,  7  Ga.  App. 
192,  66  Sfi  401;  Mahon  v.  P.  ex  rel. 
Eobertson,  218  111.  171,  75  NB  768; 
Miller  v.  Gordon,  93  Kan.  382,  144  P 
274;  Ex  parte  Suarez  &  P.,  20  P.  E. 
510. 

957-28  S.  V.  Lacey,  158  Ala.  16,  48 
S  343;  S.  V.  Towery,  148  Ala.  48,  39 
S  309;  S.  V.  Chancey,  14  Ala.  App.  119, 
72  S  213;  S.  v.  Gordon,  105  Miss.  454, 
62  S  431.  See  S.  v.  Livingston,  170 
Ala.  147,  54  S  109,  and  note  in  AnnCas 
1912D,  360. 

[a]  Prosecuting  attorney.  —  Ex  parte 
Vilar,  17  P.  E.  809.  But  see  Davis  v. 
Smith,  7  Ga.  App.  192,  66  SB  401. 

[b]  In  Alabama  under  the  statute  the 
state  has  no  right  of  appeal  from 
habeas  corpus  proceedings.  S.  ■».  Kuy- 
kendall,  15  Ala.  App.  694,  73  S  754. 
957-29  P.  V.  Warden,  160  App.  Div. 
480,  145  NYS  1064. 

[a]  Any  aggrieved  person. — Ex  parte 
Suarez,  20  P.  E.  510.  One  against 
whom  a  judgment  for  costs  and  attor- 
ney's fees  has  been  rendered  may  ap- 
peal. Ex  parte  Whicker,  187  Mo.  App. 
96,  173   SW  38. 

958-30  Jain  v.  Priest,  30  Ida.  273, 
164  P  364. 
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958-31  S.  V.  Langum,  135  Minn.  320, 
160  NW  858;  Ex  parte  Boling,  94  Neb. 
766,  144  NW  815;  Ex  parte  Hengy, 
77  Tex.  Cr.  621,  179  SW  716;  Ex  parte 
Eldridge,  72  Tex.  Cr.  529,  162  SW 
1149. 

[a]  Wliere  appellant  failed  to  produce 
the  body  of  the  child  and  expressed  his 
intention  of  disobeying  an  adverse 
order  by  placing  himself  beyond  the 
reach  of  legal  process,  his  appeal  will 
be  dismissed.  Ex  parte  Meyer,  209  N. 
Y.  59,  102  NE  606. 

[bj  Notwithstanding  an  appeal  Is 
taken  without  a  stay  of  the  proceedings 
and  without  giving  any  supersedeas, 
the  petitioner  being  represented  in  the 
appellate  court,  the  questions  raised 
on  appeal  are  not  moot  questions  and 
will  be  determined.  Miller  v.  Gordon, 
93  Kan.  382,  144  P  274. 
958-32  [a]  Wheie  an  older  of  ap- 
Iteal  is  erroneously  granted,  the  action 
of  the  court  in  refusing  to  accept  bail 
will  be  sustained.  S.  v.  Lacrouts,  134 
La.  900,  64  S  824. 

958-33  Eoach  ».  Keep  (Pla.),  75  S 
528.  But  see  Cuevas  v.  Cartagena,  21 
P.  E.  51,  appeals  are  governed  by 
special  act. 

[a]  Bill  of  exceptions. — S.  v.  Living- 
ston, 170  Ala.  147,  54  S  109. 

[b]  To  what  court. — An  appeal  from 
an  order  on  a  habeas  corpus  sued  out  to 
inquire  into  petitioner's  commitment 
in  a  civil  proceeding,  should  be  prose- 
cuted to  the  supreme  court  and  not  the 
court  of  criminal  appeals.  Ex  parte 
Cummings,  75  Tex.  Cr.  70,  170  SW  153. 
An  order  of  the  district  court  dismis- 
siag  a  writ  which  issued  on  the  ground 
petitioner  is  in  custody  in  violation  of 
the  federal  constitution  is  appealable 
direct  to  the  supreme  court  of  the 
United  States.  Collins  v.  Board  of  Con- 
trol, 219  Fed.  885,  135  CCA  249. 
959-35  [a]  Duty  of  transmitting 
the  record  to  the  supreme  court  rests 
on  the  court  or  judge  from  whose  order 
the  appeal  is  taken.  Cuevas  v.  Carta- 
gena, 21  P.  E.  51. 

959-38     Ex     parte     Williams     (Tex. 

Cr.),  206  SW  195. 

959-39     Whitfield     v.     Krawza,     214 

Fed.  83,  130  CCA  523. 

959-42     [a]     Trial  de  novo. — Where 

an  appeal  is  taken  in  a  habeas  corpus 

proceeding  to  obtain  custody  of  a  child. 


the  case  is  not  triable  de  novo.  Hall 
V.  Wintermute,  163  la.  657,  145  NW 
276. 

959-43  Arnk  Bing  v.  V.  S.,  238  Fed. 
348,  151  CCA  364;  Ex  parte  McMillan, 
15  Ala.  App.  571,  74  S  396. 
959-44  Arnk  Bing  v.  V.  S.  (CCA), 
238  Fed.  348;  U.  S.  v.  Howe,  235  Fed. 
990;  Ex  parte  Parker,  80  Tex.  Cr.  114, 
188  SW  983;  Ex  parte  Sapp,  77  Tex. 
Cr.  400,  179  SW  109;  Ex  parte  Webster 
(Tex.  Civ.),  192  SW  1063. 
960-45  Ex  parte  Owe  Sam  Goon, 
230  Fed.  654;  Addis  v.  Applegate,  171 
Iowa  160,  154  JJW  168;  Ex  parte 
Sapp,  77  Tex.  Cr.  400,  179  SW  109. 
960-47  S.  V.  Sevier,  141  La.  60,  74 
S  630;  Ex  parte  Turner,  86  Or.  590, 
167  P  1019,  169  P  109. 
960-49  S.  V.  Chancey,  14  Ala.  App. 
119,  72  S  213;  P.  v.  Bolton,  27  Colo. 
App.  39,  146  P  489;  Eeynolds  v.  Alder- 
man, 72  Fla.  39,  72  S  369;  Jain  v. 
Priest,  30  Ida.  273,  164  P  364;  Addis 
V.  Applegate,  171  Iowa  150,  154  NW 
168;  Ex  parte  Latham,  73  Tex.  Cr.  144, 
164  SW  377;  Harrison  v.  Barker,  44 
Utah  541,  142  P  716. 
[a]  That  the  trial  court  is  familiar 
with  local  conditions  and  the  disposi- 
tion of  the  defendant  is  of  no  weight. 
Ford  V.  Dilley,  174  la.  243,  156  NW 
513. 

961-53  Ex  parte  Sanchez,  20  P.  E. 
109. 

[a]  Submission  to  the  decision  of  the 
trial  court  dismisses  an  appeal  from  its 
decision  on  habeas  corpus.  Ex  parte 
Simpkins,  72  Tex.  Cr.  90,  161  SW  97. 
961-54  [a]  Chinese  held  under 
warrants  of  deportation  who  were  con- 
ditionally discharged  on  habeas  corpus 
until  after  the  mandate  of  the  circuit 
court  of  appeals  could  be  filed,  will  not 
on  reversal  be  remanded  to  custody  for 
deportation  where  the  case  in  the 
lower  court  was  not  heard  on  the  mer- 
its. Frick  V.  Lee  Tung  Jung,  205  Fed. 
38,  123  CCA  311. 

961-56  S.  V.  Neel,  48  Ark.  283,  3 
SW  631;  Gosline  v.  Place,  32  Pa.  520. 
See  S.  V.  Dobson,  135  Mo.  1,  36  SW 
238. 

961-57  S.  V.  Wurdeman,  254  Mo.  561, 
163  SW  849;  Van  Hoogenstyn  v.  E. 
Co.,  90  N.  J.  L.  189,  100  A  232;  Ex 
parfe  Wiggins,  165  N.  C.  457,  81  SE 
626.  See  note  in  AnnCasl914A,  829. 
962-61  [a]  Writ  of  prohibition  is 
the  proper  remedy  to  restrain  further 
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action  by  a  court  which  improperly  is- 
sued a  writ   of   habeas   corpus.     S.  v. 
Speaks,  187  Ala.  426,  65  S  840. 
962-62    See    note    in    AnnCasl913A, 
159. 

962-64  Henry  v.  Henkel,  235  U.  S. 
219,  35  Sup.  Ct.  54,  59  L.  ed.  203;  Charl- 
ton V.  Kelly,  229  U.  S.  447,  33  Sup.  Ct. 
945,  57  L.  ed.  1274;  Ex  parte  Spencer, 
228  U.  S.  652,  33  Sup.  Ct.  709,  57  L. 
ed.  1010;  Glasgow  v.  Moyer,  225  TJ.  S. 
420,  32  Sup.  Ct.  753,  56  t.  ed.  1147; 
In  the  Matter  of  Gregory,  219  U.  S. 
210,  31  Sup.  Ct.  143,  55  L.  ed.  184;  Har- 
lan V.  McGourin,  218  U.  S.  442,  54  L. 
ed.  1101,  31  Sup.  Ct.  44,  21  AnnCas  849, 
afl.  180  Fed.  119;  Dimmick  v.  Tomp- 
kins, 194  IT.  S.  640,  24  Sup.  Ct.  780, 
48  L.  ed.  1110;  Morgan  v.  Sylvester, 
231  Fed.  886,  146  CCA  82;  Libray  v. 
U.  S.,  227  Fed.  1,  141  CCA  555;  Leib 
V.  Halligan,  236  Fed.  82,  149  CCA  292; 
Cooley  V.  Morgan,  136  CCA  210,  221 
Fed.  252;  Ex  parte  Jim  Hong,  211  Fed. 
73,  127  CCA  569;  Stevens  v.  Mc- 
Claughry,  207  Fed.  18,  125  CCA  102; 
Moyer  v.  Anderson,  203  Fed.  881,  122 
CCA  175;  U.  S.  v.  McCarthy,  228  Fed. 
398;  Filer  v.  Steele,  228  Fed.  242;  Ex 
parte  Lam  Pui,  217  Fed.  456;  Blake 
V.  Moyer,  206  Fed.  559;  S.  ex  rel. 
V.  Neel,  48  Ark.  283,  3  SW  631;  P.  v. 
District  Court,  22  Colo.  422,  45  P  402; 
Crooke  v.  Van  Pelt  (Fla.),  79  S  166; 
S.  t!.  Dillon  (Fla.),  79  S  29;  In  re 
Bobinson  (Fla.),  75  S  604;  Dowling  v. 
Lee,  68  Fla.  23,  66  S  142;  P.  v.  Graves,- 
276  111.  350,  114  NE  556;  In  re  Vitali, 
153  Mich.  514,  116  NW  1066,  126  AmSt 
535;  S.  V.  Dobson,  135  Mo.  1,  36  SW 
2385  Ex  parte  McDonald,  49  Mont. 
454,  143  P  947;  In  re  Jones,  46  Mont. 
322,  126  P  929;  In  re  Cica,  18  N.  M. 
452,  137  P  598,  51  LBA  (NS)  373;  P. 
«.  Hayes  (App.  Div.),  158  NYS  949; 
P.  V.  Hayes,  151  App.  Div.  561,  136 
NYS  854;  P.  v.  Wells,  57  App.  Div. 
140,  68  NYS  59;  P.  ex  rel.  Bullock  v. 
Warden,  87  Misc.  595,  150  NYS  24; 
Ex  parte  Foster,  69  Or.  319,  138  P 
849;  Passmore  Williamson's  Case,  26 
Pa.  9;  C.  V.  Francies,  53  Pa.  Super. 
278;  P.  V.  Burgos,  18  P.  E.  72;  Ex 
parte  Sierra,  16  P.  E.  790;  S.  i;.  West, 
139  Tenn.  522,  201  SW  743,  AnnCas 
1918D,  749;  Arnold  v.  Schmidt,  155 
Wis.  55,  143  NW  1055. 
963-66  Ex  parte  White  (Tex.  Or.), 
198  SW  583;  Ex  parte  St.  Onge  (Vt ), 
108  A  203.     ' 


[a]  Sheriff  cannot  be  taxed  for  costs. 
Ex  parte  Nelson,  253  Mo.  627,  162  SW 
167. 

963-67  Proceedings  Upon  a  Writ  of 
Habeas  Corpus  Issued  by  the  C.  J.,  1 
Liberia  190.  But  see  Bx  parte  Nelson, 
253  Mo.  627,  162  SW  167;  Ex  parte 
Jacobs,  87  Vt.  454,  89  A  634. 
963-6S  Ex  parte  Whicker,  187  Mo, 
App.  96,  173  SW  38. 
[a]  The  officer  is  not  liable  for  costs. 
Addis  V.  Applegate,  171  la.  150,  154 
'NW  168. 

963-70  [a]  The  state  is  not  re- 
quired to  give  security  for  costs  in 
order  to  appeal.  S.  v.  Chancey,  14  Ala. 
App.  119,  72  S  213. 
963-72  See  note  in  AnnCasl914C, 
30. 

963-73     S.    V.    Wurdeman,    254    Mo. 
561,   163   SW  849;   Ex  parte   Sullivan, 
10  Okl.   Cr.  465,  138  P  815. 
964-75    S.  V.  Wurdeman,  254  Mo.  561, 
163   SW   849. 

965-83  [a]  Suspension  of  writ  Is  a 
legislative^,  not  an  executive,  function. 
Ex  parte  McDonald,  49  Mont.  454,  143 
P  947. 


HAWKERS  AND  FEDDLEBS 
968-1  Ex  parte  Gilstrap,  171  Cal. 
108,  152  P  42,  AnnCasl917A,  1086. 
968-2  §6876  Kirby's  Dig.;  Eottner 
V.  S.,  108  Ark.  607,  156  SW  1027.  See 
South  V.  S.,  72  Tex.  Cr.  381,  162  SW 
510. 

[a]  A  corporation  cannot  be  licensed 
as  a  peddler.  Singleton  v.  S.,  14  Ga. 
App.  527,  81  SE  596. 
969-4  Conway  «.  Waddell,  90  Ark. 
127,  118  SW  398;  Weatherly  v.  City, 
18  Ga.  App.  734,  90  SB  494;  Single- 
ton V.  S.,  14  Ga.  App.  527,  81  SB  596. 

[a]  The  essential  thing  is  that  a  ped- 
dler must  do  business  by  going  about 
from  place  to  place  selling  and  deliver- 
ing merchandise  in  a  retail  way.  It  is 
the  method  of  disposing  of  the  goods 
which  makes  the  person  a  peddler.  De- 
witt  V.  S.,  155  Wis.  249,  144  NW  253. 

[b]  Distinguished  from  one  selling  by 
sample,  etc.  City  of  Milan  v.  Allen 
(Mo.),  175  SW  933;  Scribner  v.  Mohr, 
90  Neb.  21,  132  NW  734,  AnnCas 
1912D,  1287,  1293;  Ideal  Tea  Co.  v. 
Salem,  77  Or.  182,  150  P  852.  Drum- 
mers selling  by  wholesale  are  not  ped- 
dlers. Smith  V.  Wilkins,  164  N.  C. 
135,   80   SE   168. 
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974-27  S.  V.  Tuffs,  54  Mont.  20,  165 
P  1107. 

[a]  Exceptions  sufficiently  negatived, 
etc.  Collins  v.  S.,  78  Tex.  Civ.  478, 
182  SW  327.  V 


HEALTH 

982-28  Board  of  Health  «.  FaJrell, 
178  App.  Div.  714,  165  NYS  911. 
983-30  [a]  Agent. — An  indictment 
charging  violation  under  Laws,  1909, 
ch.  36,  for  failure  to  light  stairways  in 
a  building  used  as  a  factory  which  ali 
leges  that  the  defendant  as  agent  "did 
fail  and  neglect  to  properly  and  ade- 
,  quately  light  certain  stairs  leading  to 
a  work-room  in  a  cellar,"  is  sufficient. 
P.  V.  Pullman,  166  App.  Div.  99,  151 
NYS  741. 

984-44    Board  of   Health  v.  Farrell, 
178  App.  Div.   714,   165   NYS   911. 
985-46    Board     of    Tenement    House' 
Supervision   v.   Bierman,    88    N.   J.   L. 
467,  96  A  662. 

986-58  [a]  The  board  may  enjoin 
the  violation  of  its  orders.  Village  of 
Carthage  v.  CoUigan,  216  N.  Y.  217,  110 
NE  439. 

989-74     [a]      The   discretion  lodged 
In  the  hoard  of  health  will  not  be  in- 
terfered with   unless    plainly    abused. 
Board   of   Trustees   v.   McMurtry,   169 
Ky.  457,  184  SW  390. 
989-75     Board  of  Trustees  v.  McMur- 
try,  169  Ky.  457,  184  SW  390. 
991-91     Moberg  v.  Scott,   38    S.    D. 
422,  161  NW  998,  LEA1917D,  732. 
991-94    Melanson  v.  U.    S.     (CCA), 
256  Fed.  783;  U.  S.  v.  Carney,  228  Fed. 
163. 

992-99  U.  S.  V.  Curtis,  229  Fed.  288; 
U.  S.  V.  Friedman,  224  Fed.  276;.  King 
V.  S.,  185  Ind.  312,  114  NE  34;  S.  v. 
Hesse,  195  Mo.  App."616,  187  SW  571. 
993-1  P.  V.  Hustion,  178  111.  App. 
293.  See  Melanson  v.  V.  S.  (CCA), 
256  Fed.  783.  Comp.  Brown  v.  S.,  74 
Tex.  Cr.  498,  168  SW  861. 
993-4  City  of  Chicago  v.  Montgom- 
ery, 191  III.  App.  558. 
994-20  U.  S.  V.  Hammers,  241  Fed. 
542;  Moberg  v.  Scott,  38  S.  D.  422,  161 
NW  998,  LEA1917D,  732. 
996-32  [a]  Single  act  alleged.— In 
an  action  against  a  druggist  for  negli- 
gently compounding  a  prescription, 
where  the  proof  showed  the  prescrip- 
tion had  been  filled  twice  but  the  dec- 
laration did  not  allege  it,  there  is  no 
fatal   variance   between    the   pleadings 


and   the  proof.    Mcllvaine  v.  Lutz,  57 

Pa.  Super.  527. 

997-38     Mossrud    v.    Lee,    163    Wis. 

229,  157  NW  758. 

997-40     See  Daniels  v.  Dick,  95  Kan. 

72,   147   P   845,   as   to   instructions   on 

the  burden  of  proof. 

999-59     Stetson  v.  U.  S.   (CCA),  257 
Fed.  689. 


HEAEINO 
3-6     Caveglia  v.  Vieno,  193  ID.  App. 
398;  Beall  v.  Water  Co.,  87  N.  J.  Bq. 
390,  101  A  576. 

4-12  Williams  v.  Assets  Adjustment 
Co.,  191  111.  App.  560. 
7-22  [a]  Under  the  Illinois  chan- 
eery  code,  etc. — Williams  v.  Adjustment 
Co.,  191  111.  App.  560. 
7-24  [a}  An  answer  suggesting 
want  of  parties  may  be  set  for  hearing 
on  that  objection  only.  Piatt  v.  Mil- 
ler, 72  Fla.  92,  72  S  482. 
[b]  In  order  to  he  treated  as  heard 
on  bill  and  answer,  the  decree  must 
show  that  it  was  so  hearS,  or  the  rec- 
ord must  show  defendant  gave  com- 
plainant notice  of  the  filing  of  the 
answer.  Williams  v.  Adjustment  Co., 
191  111.  App.  560. 

9'-42  Meehan  v.  Parsons,  271  111.  546, 
111  NE  529;  New  Standard  Club  v. 
McGowen,  111  Miss.  92,  71  S  289. 
[a]  Matters  admitted. — (1)  When  a 
plaintiff  has  his  cause  set  down  for 
final  hearing  on  bill  and  answer,  he  ad- 
mits all  matters  stated  in  the  answer 
susceptible  of  proof  by  legitimate 
proof  (Curry  v.  Leonard,  186  Ala.  666, 
65  S  362;  Luchs  v.  Christman,  42  App. 
Cas.  [D.  C]  326;  Straus  v.  Putta,  265 
111.  57,  106  NE  437;  Wilmer  v.  Phil- 
adelphia &  Reading  C.  &  I.  Co.,  124  Md. 
599,  93  A  157;  Hodson  v.  Nelson,  122 
Md.  330,  89  A  934.;  Bubenstein  «.  Lot- 
tow,  220  Mass.  156,  107  NE  718),  (2) 
and  which  are  responsive  to  the  bill 
(Lyon  V.  Mayor,  etc.,  125  Md.  306,  93 
A  919,  AnnCasl916E,  765),  (3)  or 
well  pleaded.  Wichita  v.  Wichita  Water 
Co.,  138  CCA  337,  222  Fed.  789. 
14-77  Kornblau  v.  McDermant,  90 
Conn.  624,  98  A  587;  Princeton  v.  Pool, 
171  Ky.  638,  188  SW  758. 
22-32  [a]  Pennsylvania. —  "When 
a  case  is  at  issue  upon  answer,  it  is  to 
be  heard  and  conducted  in  court  in  the 
same  manner  as  an  action  at  la-vy  whcre- 
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in  trial  by  jury  has  been  waived."  Eb- 

ling  V.  Schuylkill  Haven,  244  Pa.  505, 

91  A  360. 

22-34    Union  Sulphur  Co.  v.  Freeport 

Texas  Co.,  234  Fed.  191. 

25-45     Winsor  v.  Bush,  175  App.  Div, 

753,  162  NYS  265.     See  also  the  titles 

"Issues   In  Pleading   and   Practice;" 

"Province  of  Judge  and  Jury." 

25-49     Qoben  v.  Murrell,  195  Mo.  App. 

104,  190  SW  986,  197  SW  432. 

26-33    Bradford  v.   Barry,    253    Pa. 

303,  98  A  975. 

29-76    Hooper  v.  Cuneo,  227  Mass.  37, 

116  NE  237. 

29-77      Nicholson   v.    Kicholson,   174 

Cal.    391,    163    P.    219      (argument    of 

counsel  discretionary);     Cass     County 

Bk.  V.  Hulen  (Mo.  App.),  195  SW  74. 

30-83    Dunlap  v.  Spiepe,  250  Pa.  394, 

95  A  553.U 

31-84       Fromholz    v.    McGahey,    120 

Ark.  216,  179  SW  360. 

HIGHWAYS,    STREETS    AND 
BRmaES 

42-1  [a]  A  way  may  be  a  public 
highway,  though  it  is  not  of.  great 
length,  and  terminates  on  private 
property.  Stewart  v.  Swartz,  57  Ind. 
App.  249,  106  NE  719. 
43-3  Good  Boad  Dist.  «.  Washington 
County,  27  Idaho  732,  152  P  183. 
45-15  Morris  v.  Blunt,  49  Utah  243, 
161  P  1127. 

[a]  A  road  is  none  the  less  a  high- 
way, though  rarely  used,  if  used  by 
those  who  desire  to  go  that  way. 
Stewart  v.  Swartz,  57  Ind.  App.  249, 
106  NE  719. 

48-27  Hubbard  v.  Fulton  County,  144 
Ga.  363,  87  SE   281. 
49-32     Good  Road  Dist.  v.  Washing- 
ton County,  27  Idaho   732,  152  P  183. 
50-35       Stihgley   v.   Owen,    186    Ind. 
133,  115  NE  88;  Tengel  v.  Allen,  179 
la.  633,  161  NW  631;  Clary  v.  Blondel, 
178    la.    101,    159    NW    604;    Farr    v. 
Const.  Co.,  49  Utah  274,  163  P  256. 
60-36     Semerad  v.  Dunn  County,  35 
N.  D.  437,  160  NW  855. 
61-39     Feltham  v.  Board  of  Comrs., 
28   Idaho   269,   153    P   562;    Becker   v. 
Jones,  163   Wis.  226,  157  NW  789. 
[a]    When  the  board  is  without  juris- 
diction  to   make    the    order,    the    trial 
court  upon  appeal  acquires  none.  Town 
of  Andover  v.   Cooper,  37   S.  D.  258, 
157  NW  1053. 


56-52    Floyd  v.  S.,  15  Ala.  App.  654, 

74  S  752;     Waugh  V.  Board  of  Comrs. 

(Ind.  App.),  115  NE   356;      Bailey  v. 

Driver,  57  Ind.  App.  285,  107  NE  38; 

Summers  •u.'Cordell   (Mo.),  187  SW  5; 

Semerad  v.  Dunn  County,  35  N.  D.  437, 

160  NW  855. 

59-59      Clark    v.    Cornwall     (Conn.), 

106  A  347. 

61-67     Feltham  t:  Board  of  Comrs., 

28  Ida.  269,  153  P  562. 

62-72      [a]      "Within    thirty    days 

after     such     determination"      means 

within  thirty  days  after  the  filing  of 

the  written  order  in  the  town  clerk 'b 

office.     Becker  v.  Jones,  163  Wis.  226, 

157  NW  789. 

64-78     Feltham  v.  Board  of  Comrs., 

28  Ida.  269,  153  P  562. 

73-24    Becker  v.  Jones,  163  Wis.  226 

157  NW  789. 

74-30    Ward  v.  Wilson,  127  Ark.  266, 

191   SW  917. 

76-36  8.  V.  Palmer,  184  Ind.  7,  110 
NE  213. 

77-46     Bronnenberg    v.     Goins,     183 
Ind.  225,  108  NE   862.- 
77-49     See     Town     of     Andover     v. 
Cooper,  37  8.  D.  258,  157  NW  1053. 
83-81     Feltham  v.  Board  of  Comrs., 
28  Idaho  269,   153   P  562. 
84-87     Fisher  v.  Blumhardt,  182  Ind. 
603,  107  NE  466. 

[a]  Issues  raised  below. — Where  no 
issue  of  damages  was  presented  in  the 
commissioners'  court,  the  issue  could 
not  be  litigated  on  appeal.  Bronnen- 
berg 1).  Goins,  183  Ind.  225,  108  NE 
862. 

91-24     See  Allegheny  County  Comrs. 
Case,  61  Pa.  Super.  591. 
92-28     S.  V.  Staten,  268  Mo.  288.  187 
SW  42.  . 

94-33  S.  Staten,  268  Mo.  288,  187 
SW  42. 

102-84    Feltham  r.  Board  of  Comrs., 
28  Idaho  269,  153  P  562. 
106-2    P.  ex  rel.  Dare  v.  Howell,  174 
App.  Div.  118,  160  NTS  959. 
106-6    P.  ex  rel.  Dare  v.  Howell,  174 
App.  Div.  118,  160  NYS  959. 
107-16     Currie  v.  Glasscock  County 
(Tex.  Civ.),  179  SW  1095. 
108-17     Loud  V.  Deacon,  189  Mich. 
177,  155  NW  363. 

108-22     Bailey    v.    Driver,    57    Ind. 
App.    285,    107    NE    38. 
111-34     Currie  v.  Glasscock  County 
(Tex.  Civ.),  179  SW  1095. 
[a]     Allegations  attacking  motlTcs  of 
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those  who  petitioned  for  establishment 
of  road,  jhould  be  stridden  out.  League 
f.  County  Eoad  Dist.  (Tex.  Civ.),  187 
SW  1012. 

112-47  Dickson  v.  Perkins,  172  N.  C. 
359,  90  SE  289. 

113-58      Brown  «.   Preston   Comity, 
78  "W.  Va.  644,  90  SE  166. 
115-71     Whitesell  v.  Metsker  (Ind.), 
114  NE  753. 

123-23  Worley  v.  Boyd,  172  N.  C. 
815,  90  SE  1O03. 

126-48     Board  of  Suprs.  «.  Board  of 
Comrs.,  169  N.  C.  648,  86  S.  E.  520. 
126-49     Babeock     «.     Heenan,     193 
Mich.  229,  159  NW  494. 
127-52      Byrne  v.  Savoie,  225  Mass. 
338,  114  NE  367. 

127-53  Board  of  Suprs.  v.  Norfolk 
&  E.  Co.,  119  Va.  763,  91  SE  124. 
128-55  [a]  Trial  de  novo  where 
lower  court  without  jurisdiction. 
Since  the  jurisdiction  of  the  court  to 
which  an  appeal  is  taken  in  a  reloca- 
tion proceeding  is  purely  derivative,  it 
does  not  acquire  jurisdiction  to  try 
such  proceeding  anew  where  the  orig- 
inal tribunal  lacked  jurisdiction  in  the 
matter.  Stegner  v.  Wassmann  (Mo.), 
178  SW  466,  wherein  the  statute  upon 
which  the  original  proceeding  was 
based  provided  as  a  condition  preced- 
ent to  the  right  of  the  county  court  to 
order  a  proposed  relocation  or  change 
in  a  road  that  the  landowners  shall 
have  executed  and  filed  with  the  court 
their  relinquishment  of.  the  right  of 
way  for  such  proposed  change  or  relo- 
cation, and  the  relinquishment  of  one 
of  such  owners  had  not  been  filed  in 
accordance  with  such  condition,  there- 
iby  depriving  the  county  court  of 
jurisdiction. 

132-35  Jimenez  v.  Lozada,  27  P.  I. 
624. 

133-94  Carrick  v.  Garth,  166  Ky. 
617,  179  SW  609. 

138-26    See  Scott  v.  Board  of  Comrs., 
170  N.  C.  327,  87  SE  104. 
[a]     llandamuB  to  compel  alteration. 
P.  V.  Comrs.  of  Highways,  270  111.  141, 
110  NE  347. 

14:2-4:9  James  v.  S.,  15  Ala.  App.  89, 
72  S  585. 

145-76  Husband  v.  Cotton,  171  Ky. 
177,  188  SW  380,  LEA1917A,  1150. 
146-80  Baltimore  &  O.  E.  Co.  v.  Gil- 
mor,  125  Md.  610,  94  A  200  (but  see 
Barden  ».  S.,  98  Neb.  180,  152  NW 
330);     S.  V.  Morris  C^na]  &  Banking 


Co.,  87  N.  J.  L.  466,  95  A  144;  Collins 
e.  S.,  162  Wis.  349,  156  NW  133. 
164-81  [a]  The  complaint  sbould 
state  the  facts  and  circumstances,  in- 
stead of  conclusions  of  law.  Edgefield 
County  V.  Power  Co.,  104  S.  C.  311,  88 
SE  801. 

164-85  [a]  Actions  for  penalties 
and  for  damages  may  be  joined.  Edge- 
field County  V.  Power  Co.,  104  S.  C. 
311,  88  SE  801. 

172-41  Card  v.  Cunningham  (Ala.), 
74  S  335. 

174-51  Fors  v.  Anderson,  270  111.  45, 
110  NE  361;  Town  of  Saratoga  v. 
Jacobson,  193  111.  App.  110;  Getting  v. 
Pollock,  189  Mo.  App.  263,  175  SW 
222;  Wheeler  v.  Charlotte  Consol. 
Const.  Co.,  170  N.  C.  427,  87  SE  221. 
[a]  Courts  of  equity  have  jurisdiction 
to  issue  such  injunctions.  Eider  v. 
Porter,  147  Ga.  760,  95  SE  284. 
178-68  Saratoga  v.  Jacobson,  193 
111.  App.  110. 

178-72  Hendricks  v.  Jackson,  143 
Ga.  106,  84  SE  440;  Borton  v.  Man- 
gus,  93  Kan.  719,  145  P  835;  Wheeler 
V.  Charlotte  Consol.  Const.  Co.,  170 
N.  C.  427,  87  SE  221;  Santa  Pe  Town- 
Site  Co.  V.  Norvell  (Tex.  Civ.),  187 
SW  978. 

180-73  Fors  v.  Anderson,  270  HI. 
45,  110  NE  361. 

[a]  Illnstr&tion  of  special  Injury. — A 
party  who  lives  upon  and  owns  prop- 
erty abutting  the  street  obstruction 
but  not  abutting  the  obstructed  por- 
tion who  is  forced  to  take  a  more  cir- 
cuitous route  to  and  from  the  city, 
may  sue  in  equity  to  abate  the  ob- 
struction as  a  nuisance.  South  & 
North  Alabama  E.  Co.  v.  Schauffler, 
189  Ala.  58,  66  S  502. 
180-74  [a]  A  telephone  company 
may  not  enjoin  the  moving  of  a  house 
along  a  highway  though  it  necessitates 
the  cutting  of  telephone  wires.  New 
York  Tel.  Co.  v.  Dittman,  159  NYS 
625. 

180-77  [a]  Though  improper  part- 
ies are  joined,  cause  will  not  be  re- 
versed where  other  complainants  had 
right  to  maintain  bill.  Fors  v.  Ander- 
son, 270  111.  45,  110  NE  361. 
186-12  Sloss,  etc.  Co.  v.  Johnson, 
147  Ala.  384,  41  S  907,  119  AmSt  89,  8 
LEA  (NS)  226,  11  AnnCas  285; 
Barnes  v.  Midland  E.  E.  Term.  Co., 
218  N.  Y.  91,  112  NE  926;  Tate  v.  E, 
Co.,  168  N.  C.  523,  84  ^E  80§, 
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187-20      Baltimore    ft   O.    E.    Co.    v. 
Gilmor,  125  Md.  610,  94  A  200. 
188-21       Barnes    «.    Midland    E.    E. 
Term.  Co.,  218  N.  Y.  91,  112  NE  926. 
[a]     Where  a  street  upon  which  plain- 
tiff's property  abuts  is  so   obstructed 
that  he  finds  himself  fronting  upon  a 
cul-de-sac   he   is   entitled   to    damages. 
Sandstrom  v.  Oregon-Washington  E.  & 
Nav.  Co.,  75  Or.  159,  146  P  803. 
189-26    Baltimore  &  O.  E.  Co.  v.  Gil- 
mor, 125  Md.  610,  84  A  200. 
192-41     Barnes  v.  E.  Co.,  218  N.  T 
91,   112   NE   926. 

193-54  Eeynaud  v.  Police  Jury,  138 
La.  66,  70  S  39. 

196-78  Steuben  Tp.  v.  Lake  Shore 
&  M.  S.  Ey.  Co.,  58  Ind.  App.  529,  108 
NE  545. 

197-82  Chapman  &  D.  L.  Co.  v.  Imp. 
Dist.,  127  Ark.  318,  191  SW  220. 
198-86  Moore  v.  Drainage  Dist.,  266 
111.  399,  107  NE  642. 
202-6  [a]  A  notice  is  sufficient  If 
it  fairly  apprises  the  officers  of  the 
nature  and  circumstances  of  the  acci- 
dent so  they  may  investigate  the  same 
fully  and  "uitelligently.  Griffin  v.  El- 
lenburgh,  171  App.  Div.  713,  157  NYS 
813. 

202-7  Colby  v.  Pittsfield,  113  Me. 
507,  95  A  1. 

206-20    Mitchell  C.  v.  Dixon,  20  Ga. 
App.  21,  92  SE  405. 
206-21      Knight  c.  Haverhill,  77  N. 
H.  487,  93  A  663. 

206-22  Knight  «.  Haverhill,  77  N. 
H.  487,  93  A  663. 

207-23      Pritchard  «.   Bosoawen,    78 
N.  H.  131,  97  A  563. 
208-33    Amis  v.  Board  of  Comrs.,  98 
Kan.  321,  158  P  52. 
208-34    Fifield's  Admz.  e.  Bochester, 
89  Vt.  329,  95  A  676. 
208-36    Ockerman  v.  Woodward,  165 
Ky.    752,   178   SW   1100,   LEA    1916 A, 
1005;     Trebowoski  c.  Eingle,  165  Wis. 
637,  163  NW  165. 

214-56  Norris  v.  Eoss  Tp.,  98  Kan. 
394,  161  P  582;  Pool  v.  Montague  Tp., 
194  Mich.  476,  160  NW  549. 
217-66  Chicago,  T.  H.  &  S.  E.  Ey. 
Co.  V.  Barnes  (Ind.  App.),  119  NE  26. 
230-17  Clark  v.  Sioux  County,  178 
la.  176,  159  NW  664;  Schmidt  v. 
Franklin,  164  Wis.  128,  159  NW  724. 
234-29  Hunter  v.  Eobinson  Tp  ,  251 
Pa.  436,  96  A  1036;     Solida  v.  Brady 


Township,  61  Pa.  Super.  603;  Whit- 
tington  V.  Jefferson  County,  79  W.  Va, 
1,  90  SE  821. 

235-30  [a]  Feimlsslon  to  use  street. 
Whether  or  not  by  permitting  the 
street  to  be  graded  by  a  private  party, 
the  county  impliedly  invited  the  pub- 
lic to  use  the  same  is  a  question  for 
the  .iury.  Tait  v.  King  County,  85 
Wash.  491,  148  P  586. 
235-31  McCarthy  v.  Inhabitants  of 
Stoneham,  223  Mass.  173,  111  NE  698. 
235-32  Pritchard  v.  Boscawen,  78 
N.  H.  131,  97  A  563. 
237-37  Amis  v.  Board  of  Comrs.,  98 
Kan.  321,  158  P  52. 
238-43  Boos  v.  Northfield  Tp.,  186 
Mich.  386,  152  NW  1042;  Kuhns  v. 
Upper  Allen  Tp.,  57  Pa.  Super.  386. 
241-47  Pritchard  v.  Boscawen,  78 
N.  H.  131,  97  A  563;  Muehlbauer  v. 
Klokner,  161  Wis.  410,  154  NW  625. 
241-48  McCarthy  v.  Inhabitants  of 
Stoneham,  223  Mass.  173,  111  NE  698; 
Loose  V.  Deerfield  Tp.,  187  Mich.  206, 
153  NW  913;  Tait  v.  King  County,  85 
Wash.  491,  148  P  586. 
246-59  See  also  the  title  "Ver- 
dict." 

247-63  Lueders  &  Co.  v.  Mfg.  Co., 
195  111.  App.  28. 

252-86  Dozier  v.  Woods,  190  Ala. 
279,  67  S  283;  Carter  v.  Caldwell,  183 
Ind.  434,  1-09  NE  355. 
252-87  Ware  v.  Lamar,  16  Ga.  App. 
560,  85  SE  824;  Priebe  v.  Crandall 
(Mo.  App.),  187  SW  605. 
[a]  That  freedom  from  contributory 
negligence  should  be  alleged  and 
proved,  see  Strever  v.  Woodward,  178 
la.  30,  158  NW  504. 
254-93  Weaver  v.  Carter,  28  Cal. 
App.  241,  152  P  323;  Massie  v.  Barker, 
224  Mass.  420,  113  NE  199;  Priebe  v. 
Crandall  (Mo.  App.),  187  SW  605; 
Young  V.  Bacon  (Mo.  App.),  183  SW 
1079;  Stockburger  v.  Shovel  &  Tool 
Co.,  1  Ohio  App.  135,  35  Ohio  Cir.  Ct. 
3767  Stephenson  v.  Parton,  89  Wash. 
653,  155  P  147. 

255-94  Johnson  v.  Chicago  &'  A.  E. 
Co.,  193  111.  App.  632;  Forsythe  v. 
Killam,  193  111.  App.  534;  Blackden  «. 
Blaisdell,  113  Me.  567,  93  A  540;  Daly 
V.  Case,  88  N.  J.  L.  295,  95  A  973; 
United  Transp.  Co.  v.  Hass,  91  Misc. 
311,  155  NYS  110;  Messer  v.  Bruen- 
ing,  32  N.  D.  515,  156  NW  241. 
255-95  Fleming  v.  Oates,  122  Ark, 
28,   182  SW  509, 
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256-99  Weaver  v.  Carter,  28  Cal. 
App.  241,  152  P  323. 
256-1  Weaver  v.  Carter,  28  Cal.  App. 
241,  152  P  323;  Strever  v.  Woodward, 
178  la.  30,  158  NW  504;  Messer  v. 
Bruening,  32  N.  D.  515,  156  NW  241. 
256-3  P.  V.  Curtis,  2l7  N.  T.  304, 
112  NB  54. 

256-4  S.  V.  Pfeifer,  96  Kan.  791,  153 
P   552. 

26S-S6     See  Heuel  v.  Wallowa  Coun- 
ty, 76  Or.  354,  149  P  77. 
269-90     Getting  v.  Pollock,  189  Mo. 
App.  263,  175  SW  222. 

271-99  Pippin  v.  S'.  (Fla.),  74  S 
653. 

272-8  S.  V.  Asbell  (Mo.  App.),  192 
SW  469. 

275-32  See  Johnson  v.  Lee,  38  B.  I. 
316,  95  A  601. 

[a]      County    commissioners    may    be 
sued  for  breach  of  ministerial  duty  by 
one     who    has  suffered  special  injuries 
in  consequence  of  their  failure  to  per- 
form their  3uty.     Hipp  v.  Farrell,  169 
N.  C.  551,  86  SB  570. 
276-34     Washington  County  v.  May, 
17  Oa.  App.  511,  87  SB  766. 
276-35      fa]      Two  or  more  county 
commissioners   may    be    joined    where 
their  wrongful  acts  concur  in  producing 
a  single  injury.     Hipp  v.  Farrell,  169 
N.  C.  551y  86  SB  570. 
277-42     Washington  County  v.  May, 
17  6a.  App.  511,  87  SB  766. 
277-43    Salter  v.  Decatur  County,  15 
6a.  App.  687,  84  SB  162. 
277-45     Washington  County  c.  May, 
,17  ea.  App.  511,  87  SB  766. 
282-72     Herrlein  v..  McKeesport,  247 
Pa.  277,  93  A  319. 

282-73  Ice  v.  County  Court  (W. 
Va.),  87  SB  75;  Beach  v.  St.  Joseph, 
192  Mich.  296,  158  NW  1045. 
282-75  Miller  v.  Harrison  Co.,  171 
la.  270,  153  NW  1033;  Tanner  v. 
Town  of  Eushford,  163  Wis.  196,  157 
NW  759.      . 

282-76  eabbert  v.  Ey.  Co.  (Mo. 
App.),  183  SW  673;  Bichenhofer  V. 
Philadelphia,  248  Pa.  365,  93  A  1065; 
Herrlein  v.  McKeesport,  247  Pa.  277, 
93  A  319. 

283-77  Ashland  v.  Boggs,  161  Ky. 
728,  171  SW  461;  Beach  v.  St.  Joseph 
(Mich.),  158  NW  1045;  Tanner  v. 
Town  of  Eushford,  163  Wis.  196,  167 
NW  759. 
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292-1  Yeates  v.  Donalson,  147  6a. 
335,  94  SE  465;  Evans  v.  Fortner  (Tex. 
Civ.),  198  SW   626. 

294-4  Bailly  v.  Farmers'  State  Bank, 
35  S.  D.  122,  150  NW  942. 
294-5  Wuicich  v.  Solomon-W.  Co., 
18  Ariz.  164,  157  P  972. 
295-10  Keeline  v.  Sealy,  257  Mo. 
498,  165  SW  1088;  Kelly  v.  McLeod, 
165  N.  C.  382,  81  SB  455;  Alton  Mer- 
cantile Co.  V.  Spindel,  42  Okl.  210,  140 
P   1168. 

295-11  Pocoke  v.  Peterson,  256  Mo. 
50]>,  165  SW  1017. 

295-12  Tatum  v.  Tatdm,  191  Ala. 
45,  67  S  977. 

296-15  Swingle  v.  Swingle,  36  N.  D, 
611,  162  NW  912. 

297-17  In  re  Crum,  221  Fed.  729; 
In  re  Irving,  220  Fed.  969;  Fuller  v. 
Supply  Co.,  185  Ala.  512,  64  S  549; 
Keeline  «.  Sealy,  257  Mo.  498,  165  SW 
1088;  Pocoke  v.  Peterson,  256  Mo. 
501,  165  SW  1017;  Kelly  v.  McLeod, 
165  N.  C.  382,  81  SE  455. 
298-20  Mounger  v.  6andy,  110  Miss. 
133,  69  S  817. 

301-35     Edwards  v.  Clemmons  (Tex. 
Civ.),    181    SW   840.     See   Mounger   v. 
6andy,   110   Miss.   133,   69   S  817. 
[a]    The  premises  must  be  occupied  in 
good  faith  as  a  home,  Mther  than  as  a 
source    of   income.     Mullins   v.   Baker, 
193  Ala.  694,  69  S  516. 
302-36      Watson     v.     Manning,     56 
Okl.  295,  156  P  184. 
302-38       Hyde    v.    Ishmael,    42    Okl. 
279,  143  P  1044;  Taylor  Feed  Pen.  Co. 
V.    Bank     (Tex.    Civ.),     181    SW    534; 
Johnson    v.    Conger     (Tex.    Civ.),    166 
SW   405. 

303-39  Hyde  v.  Ishmael,  42  Okl. 
279,  143  P  1044. 

306-44  Clarke  v.  Natal,  138  La. 
1038,  71  S  149;  Brace  &  Hergert  Mill 
Co.  V.  Burbank,  87  Wash.  356,  151  P 
803. 

307-45  Clarke  v.  Natal,  138  La. 
1038,  71-  S  149;  Brace  &  Hergert  Mill 
Co.  V.  Burbank,  87  Wash.  356,  151  P 
803. 

308-51  fa]  The  wife  cannot,  with- 
out the  husband's  approval,  determine 
that  the  homestead  shall  be  located  on 
his  land,  and  impress  his  land  with  that 
character.  Tiger  v.  Ward  (Okl.),  158 
P  941. 
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[b]  An  attempted  selection  of  home- 
stead by  the  wife  will  riot  avail  as 
against  the  prior  deed  of  the  husband. 
Bier  v.  Leisle,  172  Cal.  432,  156  P  870. 
308-54  Woodward  v.  Sanger  Bros., 
246  Fed.  777,  159  CCA  79. 
315-88  Washburn  v.  Wilen,  96 
Wash.  480,  165  P  403. 
317-99  S.  V.  Superior  Ct.,  84  Wash. 
663,  147  P  4.08. 

317-2  [a]  No  homestead  right  ex- 
ists In  any  specific  property  until  the 
declaration  is  recorded.  Brace  &  Her- 
gert  Mill  Co.  v.  Burbank,  87  Wash. 
3^6,  151  P  803. 

319-15  James  v.  Beeves  (Ky.),  215 
SW  66. 

323-45  Davis  v.  James,  145  Qa.  325, 
89  SB  203. 

326-72  Such  statutes  apply  only  to 
sales  under  execution.  Hill  i;.  Hill, 
231  Fed.  345. 

327-74  Mobley  v.  Belcher,  144  Ga. 
442,  87  SB  470. 

3SO-79  S.  V.  MacKinnon,  41  Nev. 
182,  168  P  330. 

334-26  Gray  ».  Deal,  50  Okl.  89, 
151  P  205. 

335-32  Hunt  v.  Davis,  90  Vt.  153, 
96   A   814. 

338-43  [a]  Claiming  as  exempt 
proceeds  from  sale  of  homestead  and 
non-homestead  property  is  equivalent 
to  direction  that  proceeds  from  non- 
exempt  portion  should  be  first  applied 
to  payment  of  incumbrance.  Beames  v. 
Morrow,  193  HI.  App.  155. 
338-46  Moody  &  Sons  v.  Century 
Savings  Bank,  239  U.  S.  374,  36  Sup. 
Ct.  Ill,  60  L.  ed.  336. 
345-86  Pioneer  Nat.  Bank  ,  v.  Gas- 
kill,  87  Wash.  245,  151  P  492. 
346-91  [a]  Undivided  property. 
"Property,  while  held  in  indivision, 
cannot  become  affected  by  the  home- 
stead exemption."  Caire  v.  Hickox, 
136  La.  803,  67  S  887;  Bank  of  Jean- 
erette  v.  Stansbury,  110  La.  301,  34 
S  452. 

353-14  McMillan  v.  Connor  (W. 
Va.),  95  SE  642. 

354-23  Beames  v.  Morrow,  193  HI. 
App.  155. 

359-61  [a]  The  only  limitation  to 
his  selection  is  that  he  cannot  exclude 
his  residence  and  that  part  actually 
used  for  homestead  purposes.  Hughea 
f.  Hughes  (Tex.  Civ.),  170  SW  847. 
360-77  Deaver  v.  Trahey,  98  Wash. 
63,  167  P  68. 


366-6  [a]  Action  of  commlssionera 
not  conclusive. — The  action  of  tho 
commissioners  in  assigning  a  certain 
quantity  of  land  as  a  homestead  is 
not  conclusive,  and  the  court  may, 
after  receiving  their  report,  exercise 
hi?  own  judgment  in  determining  the 
rights  of  the  parties.  Mount  v.  Bank, 
156  Ky.  503,  161  SW  220. 
369-29  [a]  Court  may  make  new 
allotment  himself  instead  of  appoint- 
ing other  commissioners,  and  may 
either  diminish  the  quantity  of  prop- 
erty set  aside  or  increase  it,  as  the 
facts  may  seem  to  him  to  justify. 
Mount  V.  Bahk,  156  Ky.  503,  161  SW 
220. 

371-39  [a]  Order  of  sale  may  be 
decreed  of  an  undivided  interest  in 
the  property  to  the  extent  of  the 
value  in  excess  of  the  homestead,  fix- 
ing the  percentage  that  such  excess 
bears  to  the  whole.  General  Bond  & 
Cas.  Ins.  Co.  v.  Trabue  (Tex.  Civ.), 
174   SW   689. 

374-53  Waters  v.  Hanley,  120  Ark. 
465,  179  SW  817;  Hays  v.  Dean  (la.), 
164  N.  W.  770;  Warsaw  Tp.  v.  Bok- 
ken,  133  Minn.  128,  156  NW  7,  157 
NW  1089. 

375-55      See   Waters  v.  Hanley,  120 
Ark.  465,  179  SW  817. 
376-62      Horn  v.  Bobier   (Okl.),  178 
P  664. 

377-73  Davis  v.  Cox  (Tex.  Civ.), 
176  SW  931,  foreclosure  of  vendor's 
lien. 

377-75  Davis  v.  Cox  (Tex.  Civ.), 
176  SW  931. 

381-99      Bssex     v.     Mitchell     (Tex. 
Civ.),   183   SW   399. 
384-22      Woodward  v.  Sanger  Bros., 
246  Fed.   777,   159   CCA    79;    Colum  v. 
Thornton,  122  Ark.   287,  183  SW  205; 
Dinquel  v.  Daceo,  273  111.  117,  112  NE 
337.      See    Williams    v.    Williams,    170 
Cal.  625,  151  P  10. 
385-24     Eountree    v.    Montague,    30 
Cal.  App.  170,  167  P  623. 
386-29       Ketcham    v.    Ketcham,    269 
HI.  584,  109  NE   1025. 
387-31     In  re  Lavenberg's  Est.,  104 
Wash.  515i  177  P  328. 
387-32      [a]     After  issuance  of  let- 
ters  of  administration. — When   letters 
of   administration    have   been    granted 
upon  an  estate,  the  probate  court  has 
iio  jurisdiction  to   set   apart  a   home- 
stead   under   the   provisions   of   Code, 
1907,  §4224,  and,  if  it  does,  its  decrck 
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is  coram  non  judice  and  void.  Hynes 
V.  Underwood,  191  Ala.  90,  67  S  994. 
389-41  Dent  v.  Stovall  (Ala.),  75 
8  941. 

[a]  The  ordinaiy  has  no  power  to 
set  aside  to  the  widow  as  a  home- 
stead the  interest  of  her  children. 
Winn  V.  Bridges,  144  Ga.  497,  87  SE 
665. 

393-71  Douglas  v.  Bishop  (Ala.). 
77  S  752. 

397-8  [a]  The  value  of  the  home- 
stead is  to  be  determined  as  of  the 
time  of  the  allotment.  Ketcham  v. 
Ketcham,  269  111.  584,  109  NE  1025. 
402-48  In  re  Bette's  Estate,  171 
Cal.  583,  153  P  949;  Eountree  v.  Mon- 
tague, 30  Cal.  App.  170,  157  P  623; 
Arendall  v.  Arendall,  119  Va.  1,  89  SE 

87. 

I'a]  Binding  unless  successfully  at- 
tacked for  fraud. — Douglas  *■.  Bishop 
(Ala.),  77  S  752. 

403-56  In  re  Bette's  Estate,  171 
Cal.  583,  153  P  949;  Eountree  v.  Mon- 
tague, 30  Cal.  App.  170,  157  P  623. 
405-66  See  Dinquel  v.  Dacco,  273 
111.  117,  112  NE  337. 
407-83  [a]  Or  eren  if  she  remarry, 
homestead  not  subject  to  partition  till 
each  of  children  arrives  at  majority. 
Colum  V.  Thornton,  122  Ark.  287,  183 
SW  205. 

407-87       Engelkemeier   v.   Lillis,    5t 
Okl.  282,  153  P  877. 
410-8      Clements    v.    Henderson,    70 
Fla.  260,  70  S  439. 

410-10  Gerlach  Bank  v.  Allen,  51 
Okl.  736,  152  P  399. 
411-15  Stocker  v.  Curtis,  264  111. 
582,  106  NE  441;  Hamm  v.  Hamm, 
98  Kan.  360,  158  P  22. 
411-16  Stocker  v.  Curtis,  264  111. 
582,  106   NE   441. 

412-22  Leaehman  v.  Capps,  89  Tex. 
690,  36  SW  250:  s.  c.  (Tex.  Civ.),  35 
SW  397;  jPannm  Co.  Bank  v.  Lowen- 
stein  (Tex.  Civ.),  54  SW  316. 
[a]  In  the  county  of  plaintiff's  domi- 
cile.— ^Fannin  Co.  Bank  v.  Lowenstein 
(Tex.  Civ.  App.),  54  SW  316. 
412-24  King  v.  King,  143  Ga.  385, 
85  SE  95. 

[a]  Need  not  negative  exceptions. 
In  an  action  brought  by  a  party  to  en- 
join the  sale  of  his  homestead  under 
an  order  of  sale  it  is  not  necessary  for 
him  to  allege  that  the  judgment  was 
not  rendered  for  any  one  of  the  class 
of  claims   against   which   there  is   no 


homestead   exemptions.     King  is.   Wil- 
son, 95  Kan.  390,  148  P  752. 
417-66     Russell  v.  Suddoth,  123  Ark. 
200,  184  SW  842. 

421-84  See  Abramson  t>.  Larrabee, 
134  La.  833,  64  S  766,  where  the  right 
of  homestead  was  asserted  in  a  peti- 
tion in  intervention  after  judgment 
decreeing  a  sale  of  the  property. 
422-86  See  Abramson  v.  Larrabee, 
134  La.  833,  64  S  766. 
4SZS7  Norton  v.  Kelley,  57  Okl. 
222,  156  P  1164. 

423-93      [a]      Or  at  the  time  of  a 

mortgage    thereof. — Crawford,  v.  Spruill 

(Tex.   Civ.),   187  SW  361. 

429-24      Mullins  v.  Baker,  193   Ala. 

594,  69  S  516. 

429-26  Evans  v.  Portner  (Tex.  Civ.), 

198  SW  626. 

430-27    Palmer     v.     Jaggers     (Tex. 

Civ.),  180  SW  907. 

430-31      McCammon   v.   Jenkins,   44 

Okl.  612,   145   P  1163. 

430-32     Derry  v.  Harty  (Tex.^  Civ.), 

187  SW  343;  Blodgett  v.  Lawrence, 
90  Vt.  269,  97  A  666. 

430-33      Fuller   v.   Supply    Co.,    185 

Ala.  512,  64  S  549. 

433-52    Kulbeth  v.  Co.,  125  Ark.  291, 

188  SW  810;  Fredenhagen  v.  Nichols 
Co.,  99  Kan.  113,  160  P  997;  Ains- 
worth  V.  Dorsey  (Tex.  Civ.),  191  SW 
594. 

433-53  Hart  v.  Hulsey  (Tex.  Civ.), 
196  SW  302;  Parker  v.  Schrimsher 
(Tex.  Civ.),  172  SW  165,  wife's  right 
in  the  homestead  is  a  vested  right. 
433-55  Barnhart  v.  Gorman,  131 
Ark.  116,  198  SW  880;  Iberville  Bank 
&  Tr.  Co.  V.  Dupuy,  139  La.  28,  71  S 
206;  Oxford  v.  Colvin,  134  La.  1094, 
64  S  919. 

434-57  Polk  V.  Stephens,  126  Ark. 
159,  189  SW  837;  Eussell  v.  GilHland, 
19  Ga.  App.  676,  91  SE  1065;  ClafEy  v. 
Farrell,  196  111.  App.  239;  Weaver  v. 
Michello,  193  Mich.  572,  160  NW  612; 
Jackson  v.  Coleman,  115  Miss.  535,  76 
S  545;  Pierce  i;.  Langston  (Tex.  Civ.), 
193  SW  745;  Loe  v.  Bellgardt  (Tex. 
Civ.),  193  SW  714;  Parker  v.  Schrim- 
sher (Tex.  Civ.),  172  SW  165. 
434-58  Becker  v.  Hampton,  137  La. 
323,   68   S   626. 

434-61  Robinson  &  Co.  v.  Cosner, 
136  La.  595,  67  S  468;  Alton  Mercan- 
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tile  Co.  V.  Spindel,  42  Okl.  210,  140  P 
1168;  Parker  i).  Schrimsher  (Tex. 
Civ.),  172  SW  165;  Hudgins  v.  Thomp- 
son (Tex.  Civ.),  163  SW  659. 
435-62  Watters  v.  Hedgpeth,  172  N. 
C.  310,  90  SE  314;  Lowery  v.  West- 
heimer,  58  Okl.  560,  160  P  496. 
437-71  Hedgpath  v.  Hudson  (Okl.), 
160  P  604. 

438-74  Eussell  «.  Hamilton  (Tex. 
Civ.),  174  SW  705. 

439-82  [a]  A  claimant  of  home- 
stead, having  admitted  in  his  plead- 
ings and  by  the  whole  course  of  trial 
that  a  waiver  of  homestead  was  re- 
corded, cannot  on  appeal  contend  that 
the  waiver  was  not  recorded.  Iber- 
ville Bank  &  Trust  Co.  v.  Dupuy,  139 
La.  28,  71  S  206. 

439-86  Bell  v.  Wilson,  172  Cal.  123, 
155  P  625. 

439-87  Purdy  v.  Melton,  164  Ky. 
749,  176   SW   346. 

[a]  ITo  abandonment. — The  division 
of  homestead  property  by  a  fence  and 
the  building  of  a  house  to  rent  on  a 
portion  of  the  property  does  not  con- 
stitute an  abandonment  of  the  home- 
stead as  to  that  portion  where  claim- 
ant always  reserved  such  premises  for 
the  use  of  himself  and  family.  Turn- 
paugh  V.  Dickey  (Tex.  Civ.),  166  SW 
1194. 

440-88  Dinquel  v.  Dacco,  273  HI. 
117,  112  NE  337;  Purdy  v.  Melton, 
164  Ky.  749,  176  SW  346;  Scheuber 
V.  Ballow,  64  Tex.  166;  Randieman  v. 
Cargile  (Tex.  Civ.),  163  SW  350;  Blod- 
gett  V.  Lawrence,  90  Vt.  269,  97  A 
666. 

[a]  The  husband  has  the  legal  right 
to  abandon  the  homestead  and  estab- 
lish another  one,  without  the  consent 
of  the  wife.  Pierce  v.  Gibson,  108  Tex. 
62,  184  SW  502. 

440-89  Purdy  v.  Melton,  164  Ky. 
749,  176  SW  346;  Perkins  v.  Perkins 
(Tex.  Civ.),  166  SW  915;  Alderete  v. 
Mosley  (Tex.  Civ.),  200  SW  261. 
440-90  Woodward  v.  Sanger  Bros., 
246  Fed.  777;  159  CCA  79;  Dinquel  v. 
Dacco,  273  111.  117,  112  NE  337; 
Eobinson  v.  McGuire  (Tex.  Civ.),  203 
SW  415. 

442-99  Blatchley  v.  Dakota  L.  &  C. 
Co.,  26  N.  D.  532,  145  NW  95;  Mc- 
Cammon  v.-  Jenkins,  44  Okl.  612,  145 
P  1163;  Derry  v.  Harty  (Tex.  Civ.), 
187  SW  343;  Murphy  v.  Lewis  (Tex. 
Civ.),  198  SW  1059. 


443-1       Johnson    v.  .Goldstein    (Tex. 
Civ.),  173  SW  458.     But  see  Byam  v. 
Albright,  94   Wash.  108,  162  P  10. 
443-3      Derry  v.   Harty    (Tex.   Civ.), 
187    SW    343. 

443-4  Purdy  v.  Melton,  164  Ky.  749, 
176  SW  346. 

444-7  Peterson  v.  Wasserman,  246 
Fed.  88,  158  CCA  314;  Fuller  v.  Ameri- 
can Supply  Co.,  185  Ala.  512,  64  S 
S49;  Brooks  v.  Goodwin,  123  Ark.  607, 
186  SW  67;  Couch  v.  Starks,  120  Ark, 
631,  179  SW  995;  Boyer  «.  Dague,  167 
la.  212,  149  NW  73;  Purdy  v.  Melton, 
164  Ky.  749,  176  SW  346;  Keeline  v. 
Sealy,  257  Mo.  498,  165  SW  1088; 
Pocoke  V.  Peterson,  256  Mo.  501,  165 
SW  1017;  Bogart  v.  Bank  (Tex.  Civ.), 
182  SW  678;  Blackwell  v.  Vaughn 
(Tex.  Civ.),  176  SW  912;  Parker  v. 
Schrimsher  (Tex.  Civ.),  172  SW  165; 
Alderete  v.  Mosley  (Tex.  Civ.),  200 
SW  261. 

[a]  Eemoral  of  household  goods. — A 
removal  of  all  or  part  of  the  house- 
hold goods  and  a  storage  or  use  of 
them  elsewhere,  with  a  present  clearly 
established  intention  to  presently  re- 
turn to  the  homestead,  is  not  an 
abandonment.  PoCoke  v.  Peterson, 
256  Mo.  501,  165  SW  1017. 

[b]  Absence  for  four  years  not  an 
abandonment  where  there  is  an  inten- 
tion to  return.  Steel  v.  Blanchette, 
193  Mich.  167,  159  NW  138. 

445-8     Boydr  «.  Dague,  167  la.  212, 
149    NW    73;      Robinson    v.    McGuire 
(Tex.   Civ.),  203   SW  415. 
446-14    Boyer  v.  Dague,  167  la.  212, 
149  NW  73. 

446-17    Pocoke  v.  Peterson,  256  Mo. 
501,   165   SW   1017;      Bogart  v.  Bank 
(Tex.    Civ.),    182    SW    678. 
446-18    Boyer  v.  Dague,  167  la.  212, 
149  NW  73;     Tompkins  v.  Lochte  Co., 
136  La.  57,  66  S  417;    Pocoke  v.  Peter- 
son, 256  Mo.  501,  165  SW  l017. 
447-19    Pocoke  v.  Peterson,  256  Mo. 
601,    165    SW    1017. 
447-20    Pocoke  v.  Peterson,  256  Mo. 
501,   165  SW   1017. 

448-21  Ketcham  c.  Keteham,  269 
111.  584,  109  NE  1025.  See  Rose  » 
Farmers'  &  Mechanics'  Bank,  95  Kan. 
331,  148  P  745. 

448-27      Alton     Mercantile     Co.     P. 
Spindel,  42  Okl.  210,  140  P  1168. 
449-30        McCammon  v.  Jenkins,  44 
Okl.  612,  145  P  1163. 
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450-33  Hudgins  v.  Thompson  (Tex.)i 
211   SW   586. 

451-41  Vaughn  v.  Wheaton,  145  Ga, 
311,  89  SE  210;  Brown  v.  Harding, 
171  N.  C.  686,  89  SE  222;  Union  Trust 
Co.  V.  Cox,  55  Okl.  68,  155  P  206, 
LEA1917C,  356;  HoUie  v.  Taylo?  (Tex. 
Civ.),  189  SW  1091. 

[a]  A  'Widow  cannot  abandon  the 
homestead  so  as  to  affect  the  home- 
stead rights  of  thai  minor  children. 
Eussell  V.  Suddoth,  123  Ark.  200,  184 
SW  842. 

[b]  During  life  of  homestead,  limita- 
tion does  not  run  against  a  fieri  facias. 
Bedding  v.  Anderson,  144  Ga.  100,  86 
SE  241. 

452-42  [a]  Administering  on  home- 
stead property  does  not  waive  home- 
stead right  of  administratrix,  who  is 
surviving  wife.  Engelkemeier  v,  Lil- 
lis,  54  Okl.  282,  153  P  877. 
453-45  See  Murphy  v.  Lewis  (Tex. 
Giv.),  198  SW  1059. 
454-46  Purdy  v.  Melton,  164  Ky, 
749,  176  SW   346. 

456-56  Perkins  v.  Perkins  (Tex. 
Civ.),  166  SW  915. 

[a]  A  sudt  by  a  widower  for  partition 
is  an  abandonment  of  homestead 
rights.  Berry  v.  Godwin  (Tex.  Civ.), 
188  SW  30. 

458-63  In  re  Najour,  246  Fed.  167. 
460-68  People's  Nat.  Bank  v.  Max- 
son,  168  la.  318,  150  NW  601. 
460-69  [a]  Conveyance,'  constitut- 
ing a  mortgage,  does  not  forfeit  home- 
stead.— A  conveyance  by  the  owner  to 
a  third  person,  who  contracted  to  re- 
convey  to  the  wife  upon  the  payment 
of  a  debt,  she  remaining  in  posses- 
sion, constituted  a  mortgage  and  did 
not  forfeit  the  homestead  exemption. 
People's  Nat.  Bank  v.  Maxson,  168  la. 
318,  150  NW  601. 

460-70  Mount  v.  Fourth  Street 
Bank,  156  Ky.  603,  161  SW  220;  Poc- 
oke  V.  Peterson,  256  Mo.  501,  165  SW 
1017;  Turnpaugh  v.  Dickey  (Tex. 
Civ.),  166  SW  1194;  Thornton  V. 
Wear  (Tex.  Civ.),  202  SW  1038. 
461-74  Watson  v.  Manning,  56 
Okl.  295,  156  P  184. 
[a]  In  Illinois,  the  homestead  may  be 
leased  for  any  number  of  years,  not 
exceeding  the  life  of  the  owner  of  the 
estate.  Dinquel  v.  Dacco,  273  111.  117, 
112  NE  337. 

464-93  Hall  v.  Holland,  138  Minn. 
403    165  NW  235. 


465-94  [a]  Filing  declaration  not 
Indispensable.  —  But  see  Puller  v. 
American  Supply  Co.,  185  Ala.  512, 
64  S  549,  holding  that  ' '  the  filing  of  a 
declaration  with  the  probate  judge  is 
not  an  indispensable  condition  upon 
which  the  owner  of  a  homestead  may 
have  the  protection  of  his  exemption 
during  temporary  absences  in  which 
he  intends  to  return,  and  continuously 
keeps  it  within  his  power  to  do  so." 
467-3  McDowell  v.  Northcross  (Tex. 
Civ.),  1B2  SW  13. 

468-6  McDowell  v.  Northcross  (Tex, 
Civ.),  162  SW  13. 

468-8  Watts  v.  Collier,  140  La.  99, 
72   S   822. 

469-10  Schooley  v.  Schooley  (la.), 
169  NW  56. 

469-11       Smith    v.    McBryde      (Tex. 
Civ.),  173  SW  234. 
469-13     Yeng  v.  Jacobs   (Neb.),  164 
NW  656. 

470-17  Barton  v.  Laundry  (Ala.), 
79  S  308;  C.  v.  Cassady,  159  Ky.  776, 
169  SW  497;  Smith  v.  McBryde  (Tex. 
Civ.),  173  SW  234. 
470-18  Childers  v.  Brown,  81  Or.  1, 
158  P  166. 

471-19  Hills  v.  Joseph,  229  Fed. 
865,  144  CCA  147;  In  re  Gerber,  186 
Fed.  693,  696,  108  CCA  511;  In  re  Wil- 
der, 221  Fed.  476;  In  re  Crook,  219 
Fed.  979;  In  re  Swanson,  213  Fed. 
353;  Barton  v.  Laundry  (Ala.),  79 
S  308;  Fuller  v.  American  Supply  Co., 
185  Ala.  512,  64  S  549;  Watson  v. 
Simpson,  5  Ala.  233;  West  Fla.  Groe. 
Co.  V.  Ins.  Co.  (Fla.),  77  S  209;  But- 
ner  v.  Bowser,  104  Ind.  255,  3  NE 
889;  S.  v.  Shook,  97  Ohio  164,  118 
NE  1010;  Hoyt  t'.  Pullman,  51  Okl. 
717,  152  P  386.  LEA1916B,  1288; 
Childers  v.  Brown,  81  Or.  1,  158  P 
166;  Blackford  v.  Boak,  73  Or.  61,  143 
P  1136;  St.  Louis  Type  Foundry  v. 
Livestock,  etc.  Print.  &  Pub.  Co.,  74 
Tex.  651,  12  SW  842,  15  AmSt  870; 
Smith  V.  McBryde  (Tex.  Civ.),  173 
SW  234;  Campbell  v.  Honaker's  Heirs 
(Tex.  Civ.),  166  SW  74;  S.  v.  McNeill, 
58  Wash.  47,  107  P  1028,  137  AmSt 
1038;  North  Pac.  Loan  &  T.  Co.  v. 
Bennett,  49  Wash.  34,  94  P  664; 
Beeher  v.  Shaw,  44  Wash.  166,  87  P 
71,  120  AmSt  982;  Mikkleson  v.  Par- 
ker, 3  Wash,  Ter.  527,  19  P  31. 
[a]  A  doubt  as  to  whether  property 
is  exempt  should  be  resolved  in  favor 
of  the  exemption.    Phelan  v.  Laeey,  51 
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Okl.  393,  151  P  1070,  LEA1916B,  786. 
472-20  West  Fla.  Groc.  Co.  v.  Ins. 
Co.  (Fla.),  77  S  209. 
473-21  In  re  Crook,  219  Fed.  979; 
In  re  Swanson,  213  Fed.  353. 
[a]  Not  to  be  construed  against  the 
obvious  intention  or  manifest  justice. 
Barton  v.  Laundry  (Ala.),  79  S  308. 
473-23  Person  v.  Williams-Eehols 
Dry  Goods  Co.,  113  Ark.  467,  169  SW 
223. 

474-26  [a]  In  Oklalioma  there  is 
no  such  statute.  Parsons  v.  Evans,  44 
Okl.  751,  145  P  1122,  LEA1915D,  381. 
475-33  In  re  French,  231  Fed.  255; 
Stanton  v.  French,  83  Cal.  194,  23  P 
355;  P.  V.  McKamy,  28  Cal.  App.  196, 
151  P  743;  Burns  V.  Turner,  193  111. 
App.  172;  Kahn  v.  Hayes,  22  Ind. 
App.  182,  53  NE  430;  Barnhart  Bros. 
V.  Dollarhide  (Mo.  App.),  186  SW 
564;  Parsons  v.  Evans,  44  Okl.  751, 
145  P  1122,  LEA1915D,  381;  Childers 
V.  Brown,  81  Or.  1  158  P  166;  York  v. 
Carlisle,  19  Tex.  Civ.  269,  46  S^f  257. 
[a]  Claim  of  exemption  for  personal 
earnings  cannot  be  asserted  against 
debtor's  wife.  Valentine  v.  Williams, 
159  NYS  815. 

478-45  Smith  v.  Spradlin  (Ark.), 
206   SW   327. 

479-47  Mitchell  v.  Mitchell,  147 
Fed.  280;  Parsons  d.  Evans,  44  Okl. 
751,  145  P  1122^  LRA1915D,  381.  See 
In  re  French,  231  Fed.  255. 

[a]  Resident  debtors  only  are  entitled 
to  claim  the  benefit  of  the  exemption 
laws.  Person  t).  Dry  Goods  Co.,  113 
Ark.  467,  169  SW  223;  Keelin  i;. 
Graves,  129  Tenn.  103,  165  SW  232. 

[b]  Bona  lide  resident  when  exemp- 
tion claimed, — Debtor,  who  has  before 
the  sale  of  his  property  and  at  the 
time  he  claims  exemption,  by  a  change 
of  intention  and  circumstances  in  good 
faith,  again  become  a  resident  of  the 
state,  is  entitled  to  the  benefit  of  the 
exemption  law.  Stein  v.  Staats,  74  V\f. 
Va.  357,  81  SE  1132. 

479-48  [a]  Non-residents  are  ex- 
cluded from  benefit  of  exemption 
statues.  Churchill  v.  Miller,  90  Wash. 
694,  156  P  851. 

481-57  [a]  Husband  abandoning 
family,  wife  may  claim  exemption. 
White  V.  Lee  (Mo.  App.),  204  SW 
936. 

481-59    Brandt  «.  Mayhew,  218  Fed. 


422,  134  CCA  210;  In  re  Youngstrom, 
153  Fed.  98,  82  CCA  232;  In  re  Luby 
155   Fed.   659. 

481-60     Stein  v.  Staats,  74  W.  Va,. 
357,  81  SE  1132. 

483-66  P.  V.  McKamy,  28  Cal.  App, 
196,  151  P  743. 

483-67  Burns  v.  Turner,  193  111. 
App.  172. 

483-70  Burns  V.  Turner,  193  111. 
App.  172. 

487-83      Charles  Hing    v.     Joe  Lee 
(Cal.  App.),  174  P  356. 
487-87     Childers  v.  Brown,  81  Or.  1, 
158   P   166. 

488-88  Childers  v.  Brown,  81  Or.  1, 
158  P  166. 

492-5  Williams  v.  Wheeler,  131 
Ark.  581,  199  SW  898. 
493-12  [a]  Claim  interposed  after 
a  sale  during  the  pendency  of  suit 
The  right  to  an  exemption  is  not  lost 
by  failing  to  claim  the  property  when 
levied  on  and  the  exemptionist  is  en- 
titled to  claim  the  proceeds  of  the 
sale  of  the  several  items  of  property 
which  he  selected.  Anderson  «.  Dover, 
109  Miss.  285,  68  S  166. 
494-14  Hanson  v.  Hodge,  92  Wash. 
425,  159  P  388. 

496-30     Chalk     v.     Daggett      (Tex. 
Civ.),  204  SW  1057. 
499-50    Thomson  Maeh.  Co.  c.  Brown 
(N.  J.),  108  A  116. 
502-67      Carrie   v.    Games,   145    6a. 
184,  88  SE  949. 

505-83  [a]  The  ordinary  need  not 
enter  his  approvaL — Carrie  v.  Carnea, 
145  Ga.  184,  88  SE  949. 
506-90  [a]  Character  In  which  ex- 
emption claimed  stated. — A  statement 
in  the  affidavit  to  the  list  that  "the 
debtor  is  a  husband,  that  he  is  tem- 
porarily absent,  and  that  exemption  is 
claimed  in  his  behalf  by  the  affiant, 
his  wife,"  sufficiently  specifies  the 
character  in  which  the  debtor  claims 
to  be  exempt.  Stein  v.  Staats,  74  W. 
Va.  357,  81  SB  1132. 
508-93  McLean  v.  Hunter,  192  111. 
App.  450. 

511-3  [a]  Act  of  bailiff  in  receiv- 
ing and  filing  schedule  does  not  waive 
informalities  therein,  nor  estop  him 
from  contesting  sufficiency  thereof. 
McLean  v.  Hunter,  192  111.  App.  450. 
511-10  Tully  V.  Trimble,  175  Ky.  30, 
193  SW  659. 
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[a]  This  procedure  is  not  applicable 
in  garnishment,  proceedings.  Mercer 
V.  Armstrong,  98  Neb.  645,  154  NW 
219. 

524-15  [a]  In  gamlEliment  pro- 
ceedings, action  on  the  claim  of  ex- 
emption may  be  postponed  until  final 
hearing.  Hancock  v.  Bank,  7'0  Fla. 
243,  70  S  211. 

524-17  [a]  The  burden  Is  on  the 
claimajit,  and  he  must  establish  every 
essential  to  the  exemption.  Childers  v. 
Brown,  81  Or.  1,  158  P   166. 

[b]  But  where  proceeds  of  exempt 
property  are  claimed,  burden  is  on 
claimant  to  show  the  proceeds  came 
from  exempt  property.  Lee  v.  Grimm, 
106  la.  37,  75  NW  655;  Matter  of 
King,  24  App.  Div.  605,  49  NYS  1. 
525-27  Childers  v.  Brown,  81  Or. 
1,  158  P  166. 

526-33  Childers  v.  Brown,  81  Or.  1, 
158  P  166. 

[a]  As  when  he  has  a  greater  number 
of  animals.  Parsons  t>  £vans,  44 
Okl.  751,  145  P  1122,  LBA1915D,  381, 
529-45  Behymer  v.  Cook,  5  Colo. 
395;  State  v.  Willis,  33  Ind.  118; 
Austin  V.  Swank,  9  Ind.  109;  Grover  v. 
Younie,  110  la.  446,  81  NW  684; 
Parker  v.  Haley,  60  la.  325,  14  NW 
359;  Nuzman  v.  Sohooley,  36  Kan. 
177,  12  P  829;  Woolfolk  v.  Lyons,  22 
Ky.  L.  E.  918,  59  SW  21;  Whittington 
V.  Pence,  18  Ky.  L.  B.  942,  38  SW  843; 
Westerland  v.  Moreland,  3  Ky.  L.  Eep. 
324;  Colson  v.  Wilson,  58  Me.  416; 
Harley  v.  Procunier,  115  Mich.  53,  72 
NW  1099,  69  AmStEep  546,  40  LEA 
150;  Ostrander  v.  Packer,  35  Mich, 
430;  Ashby  v.  Dillon,  19  Mo.  619; 
Duncan  v.  Prank,  8  Mo.  App.  286;  Con- 
way V.  Eoberts,  38  Neb.  456,  56  NW 
980;  Elder  v.  "Williams,  16  Nev.  416; 
Frost  V.  Naylor,  68  N.  C.  325;  Parsons 
s.  Evans,  44  Okl.  751,  145  P  1122,  L. 
E.  A.  1915D,  381;  Wilson  v.  Ellis,  28 
Pa.  238;  Pyett  v.  Ehea,  6  Heisk. 
(Tenn.),  136;  Clark  v.  Bond,  7  Baxt. 
(Tenn.)  288;  Jordan  v.  Gower,  1  Baxt. 
(Tenn.)  103;  Beck  v.  Avondino,  82 
Tex.  314,  18  SW  690;  Fuller  v.  Sparks, 
39  Tex.  136;  McClelland  v.  Barnard, 
36  Tex.  Civ.  118,  81  SW  591. 
531-55  Copp  V.  Williams,  135  Mass, 
401. 

531-56  Schwartz  v.  Birnbaum,  21 
Colo.  21,  39  P  416;  Eisenberg  v.  Burch- 
inell.  10  Colo.  App.  457,  52  P  220;  Smith 
V,  Cbadwick,  51  Me.  515;     Parsons  v. 


Evans,  44  Okla.  751,  145  P  1122,  LEA 
1915D,  381;  Filion  v.  Chabot,  9  Que, 
Super.  Ct.  327;  Boss  v.  Lemieux, 
Montreal  L.  E.,  2  S.  C.  272;  Noel  v. 
Laverdiere,  7  Quebec  L.  E.  367. 
533-64  Schwartz  v.  Birnbaum,  21 
Colo,  21,  39  P  416, 

537-97  Contra. — Bray  &  Bros.  v. 
Laird,  44  Ala.  295;  Boss  v.  Hannah, 
18  Ala.  125;  Madera  v.  Holdrege,  4 
Colo.  App.  126,  36  P  52  (distinguish- 
ing Yates  V.  Gransbury,  9  Colo.  323,  12 
P  206,  where  other  property  was 
fraudulently  concealed  from  the  of- 
ficer) ;  Thibault  v.  Lennon,  39  Or,  280, 
64  P  449,  87  AmStEep  657. 
640-12  Cotton  v.  Ehea,  106  Tex. 
220,  163  SW  2;  Canales  v.  Canales 
(Tex.  Civ.),  190  SW  842. 
542-21  [a]  Irreparable  Injury. — A 
bill  to  enjoin  the  sale  of  exempt  per- 
sonal property  must  show  "that  the 
threatened  injury  is  so  irreparable  in 
its  character  as  not  to 'admit  of  ade- 
quate and  ready  compensation  in  an 
action  at  law  for  damages,  or  that 
the  trespasser  was  so  insolvent  as  to 
render  a  money  judgment  against  him 
uiTavailing"  unless  a  resort  to  an  ac- 
tion at  law  would  be  likely  to  produce 
a  multiplicity  of  suits  or  the  personal 
property  is  pretium  affectionis.  Bailey 
V.  Wade,  24  Mo.  App.  186. 
545-36  [a]  Mandamus  will  not  lie 
where  there  is  an  adequate  remedy  by 
appeal.  White  v.  Barberry,  103  S.  C. 
223,  88  SE  132. 

548-53  Edwards  v.  Thayer,  122  Ark. 
579,  184  SW  64. 

555-91  Byera  v.  Ingraham  (Okl.), 
151  P   1061, 

559-8  [a]  In  replevin,  the  claim- 
ant must  aver  every  fact  essential  to 
the  exemption.  Childers  v.  Brown,  81 
Or.  1,  158  P  166. 

562-32  S.  17.  Bandolph  (Mo.  App.), 
186  SW  590. 

564-51  •  [a]  A  voluntary  sale  of 
property  waives  the  exemption.  In  re 
Brogan's  Est.,  177  la.  423,  157  NW 
952. 
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572-3  U.  S.  V.  Stickrath,  242  Fed. 
151;  Eobinson  v.  S.,  6,9  Fla.  521,  68 
S.  649,  LEA1915E,  1215;  Smith  v.  S., 
72  Fla.  449,  73  S  354;  S.  v.  Lundhigh, 
30  Ida.  365,  164  P  690;  S.  v.  Bogers, 
30  Ida.  259,  163  P  912;  S.  v.  Mickey, 
27  Ida,  626,  150  P   39;   S,  v,  Benoit 
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(La.),  80  S  329;  S.  v.  Borders  (Mo.), 

199  SW  180;     P.  v.  Diamond,  95  Misc. 

114,  160  NYS  603;     8.  v.  SchaeflEer,  p6 

Ohio   St.   215,     117   NE   220,     AnnCag 

1918E,    1137,    LEA1918B»    945;    S.    v. 

Morse,  35  S.  D.  18,  150  NW  293. 

[a]     BtQe  applied  to  killing  1>7  auto- 

mo1)Ue.     Madding  v.  S.,  118  Ark.  506, 

177  SW  410. 

573-4    Osborn  v.  S.  (Ala.),  73  S  985; 

S.  V.  Eoof,  106  S.  C.  281,  91  SE  314. 

574-5    S.  V.  Bains,  53  Mont.  424,  164 

P  540. 

574-6    Howard  v.  S.  (Fla.),  74  S  882, 

575-10     P.  V.  Osborne,  278  111.  104, 

115  NE  890. 

575-15     WUlis  V.  8.,  113  Miss.  838, 

74  S  677. 

576-18    P.  V.  Witt,  170  Cal.  104,  148 

P  928 

579-26      S.  V.  Mickey,  27   Ida.   626, 

150  P  39. 

580-29      S.   V.   Borders    (Mo.),     199 

SW  180. 

582-35     Glover  v.  S.,  116  Ark.  588, 

172   SW  876;      Fisher  v.  S.,  109   Ark. 

455,  160  SW  210. 

586-45     S.    V.    Borders     (Mo.),     199 

SW  180. 

588-49     See  Bookman  v.  S.,  12  Okl. 

Cr.  49,  151  P  1074. 

588-50    ,AzbUl  v.   8.,  19   Ariz.   499, 

172  P  668;     P.  v.  Fowler   (Cal.),  174 

P  892. 

689-51     Barrentine  v.  8.,  72  Fla.   1, 

72  S  280;     Knight  «.  8.,  148  Ga.  40, 

95  SE  679. 

589-52     Green  v.  C,  122  Va.  862,  94 

SE  940. 

589-53    P.  V.  Falkovitch,  280  111.  321, 

117    NE    398,   AnnCasl918B,    1077. 

590-55     Gibson  v.  8.,  135  Ark.  520, 

205  SW  898. 

590-58      Mendenhall  v.  8.,   71   Fla. 

552,  72  S  202. 

595-76     Hill  v.  8.,  147  Ga.  650,     95 

SE    213;    Watson   v.   8.,   21    Ga.   App. 

637,  94  SE  857. 

596-79     S.  V.  Belisle,  22  N.  M.  285, 

161  P  168;     Carr  v.  8.  (Tex.  Cr.),  190 

SW  727;    S.  V.  Clark,  98  Wash.  81,  167 

P  84. 

597-81      Sogers  v.  8.    (Fla.),   74  S 

15. 

600-92    S.  V.  Gesas,  49  Utah  181,  162 

P    366. 

602-96     P.  V.  Tugwell,  32  Cal.  App. 

520,  163  P  508;      S.   v.  Taylor   (Mo.), 

]90  SW  330;     S.  v.  Takano,  94  Wash. 

119,  162  P   35. 


603-2    P.  V.  Sehultz,  277  111.  238,  115 

NE  140. 

605-10  S.  V.  Aekley  (Mo.),  183  SW 
291. 

606-14  S.  V.  Alie  (W.  Va.),  96  SB 
1011. 

612-45  [a]  If  acts  are  not  unlaw- 
ful intrinsically,  an  explanatory 
statement  must  be  made.  Boughlin  v. 
S.,  17  Ga.  App.  205,  86  SE  452. 
612-49  [a]  Omission  of  the  word 
"unlawfully"  is  not  fatal  where  it 
was  charged  that  accused  "did  felon- 
iously, wilfully,  and  with  malice  afore- 
thought kill,"  etc.  Greer  v.  C,  164 
Ky.  396,  175  SW  665. 
613-52  S.  V.  Montes,  22  N.  M.  530, 
165  P  797. 

613-53  Myres  «.  U.  S.  (CCA),  256 
Fed.  779;  Biggins  v.  8.  (Fla.),  83  8 
267. 

614-57  [a]  An  indictment  properly 
alleges  design  to  effect  the  death  of 
the  person  actually  slain  through  mis- 
take, though  the  intention  was  to  kill 
a  difEerent  person.  Hall  v.  S.,  70  Fla. 
48,  69  S  692. 

616-62  S.  V.  Albano  (Vt.),  102  A 
333. 

617-64    P.  V.  Diamond,  95  Misc.  114, 
160   NYS   603. 
617-69     Burnett  v.  Com.,  172  Ky.  397, 

189  SW  460;  S.  v.  Eobinson,  143  La. 
543,   78  S  933. 

618-74  S.  V.  Allen,  98  Kan.  778,  160 
P  795;  McDonald  v.  Com.,  177  Ky. 
224,  197  SW  665;   8.  v.  Taylor   (Mo.), 

190  SW   330. 

621-88  Howell  v.  8.  (Fla.),  81  S 
287;  Miller  v.  8.  (Fla.),  77  S  669; 
S.  V.  Askew  (Ida.),  184  P  473,;  S.  v. 
Taylor  (Mo.),  190  SW  330.  See  Book- 
man V.  a.,  12  Okl.  Cr.  49,  151  P  1074.  " 
623-90  8.  V.  Wimer,-97  Kan.  353, 
155  P  7. 

[a]  Deliberation  is  suiflcieutly 
charged  where  it  is  alleged  that  de- 
fendant feloniously,  wilfully,  deliber- 
ately premeditatedly,  and  with  malice 
aforethought  made  an  assault  upon 
the  deceased  with  intent  feloniously, 
wilfully  deliberately  premeditatedly 
and  with  malice  aforethought  to  kill 
and  murder  him,  and  did  then  and 
there  with  a  loaded  gun  feloniously, 
wilfully,  premeditatedly,  and  with 
malice  aforethought  shoot  and  inflict 
on  him  a  mortal  wound  of  which  he 
instantly  died.  8.  v.  JohnsUn,  92  Kan, 
441,  140  P  839. 
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624-98  Sloan  v.  S.,  70  Fla.  163,  69 
S  871.;  S.  V.  Farnam,,  82  Of.  211,  161 
P  417. 

625-4  S.  V.  Montes,  22  N.  M.  530, 
165  P  797. 

[a]  Manner  of  deatb. — The  indict- 
ment need  not  allege  "a  mortal 
wound"  or  "mortal  injury,"  or 
"mortal  sickness"  where  the  language 
sets  out  clearly  facts  consfttuting  the 
crime,  from  which  the  connection  be- 
tween the  facts  alleged  as  the  cause 
of  death  and  the  death  itself  appears. 
Eobinson  v.  S.,  69  Pla.  521,  68  S  649, 
LRA1915E,  1215. 

627-8    Howell    v.    S.    (Fla.),    81    S 

287;  Boyer  v.  S.,  (Okl.  Cr.),  183  P  620. 

628-16     Eeed  v.   S.,   148   Ga.    18,   95 

SB  692. 

629-21     EatlifF  v.  Com.,  182  Ky.  246, 

206  SW  497. 

630-22     Ratliff  v.  Com.,  182  Ky.  246, 

206  SW  497;  McGehee  v.  Com.,  181  Ky. 

422,  205  SW  577. 

632-34    Eatliff  v.  Com.,  182  Ky.  246, 

206  SW  497;  S.  v.  Miller,  264  Mo.  395, 

175  SW  187. 

633-36     Gray  v.  S.,  72  Pla.  487,  73  S 

583. 

636-40     Com.   v.   Lapriesta,    257    Pa. 

286,   101    A   637.    See    S.   v.   Vineyard 

(W.  Ta.),  101  SE  440. 

636-44    Eiggins    v.    S.    (Fla.),    83    8 

267.   See  Sloan  v.  8.,.  70  Pla.  163,  69  8 

871. 

639-52     Parker    v.    S.,    81    Tex.    Cr. 

397,  196  SW  537. 

639-54    Bibb  «.  8.,  196  Ala.  696,  73 

S  263;   Carter  v.  8.,  191   Ala.  3,  67  S 

981;  James  v.  8.,  14  Ala.  App.  652,  72 

8  299;    mison  v.  8.,  13  Ala.  App.  58, 

69  S  295;  Dawson  v.  8.,  121  Ark.  211, 

180  SW  761;  8.  v.  Eoe  (Mo.),  180  SW 

881;  Taylor  v.  8.,  77  Tex.  Cr.  376,  179 

SW  113. 

[a]  WlietheT  death  resulted  from  de- 
fendant's conduct,  for  jury.  Pearce  v. 
S.,  14  Ala.  App.  120,  72  8  213. 

[b]  Under  statute  recLuirlng  testimony 
of  two  witnesses  or  the  equivalent,  it 
is  for  the  jury  to  say  whether  the  tes- 
timony amounts  to  such  equivalent.  8. 
V.  Williams,  90  Conn.  126,  96  A  370. 
639-55  Mathis  v.  8.,  15  Ala.  App. 
245.  73  S  122;  Kelley  v.  8.,  80  Tex.  Or. 
257,  190  8W.169  (ofBcer);  Crippen  v. 
S.,  80  Tex.  Cr.  293,  189  SW  496. 
640-57  a  V.  Horner,  266  Mo.  109, 
180  iSW  873. 


642-75    Baker    v.    Pierce,    197    HI. 

App.  158. 

643-76    P.  V.  King,  276  111.  138,  114 

NE  601. 

643-77    See   Harbin   v.   8.,   15   Ala. 

App.  57,  72  8  594. 

644-78    Jones  v.  S.,  13  Ala.  App.  10, 

68  8  690. 

644-80    Johnson  v.  S.,  120  Ark.  193, 

179  SW  361;  P.  v.  Cutler,  197  Mich.  6, 

163  NW  493;  8.  v.  Johnson,  172  N.  C. 

920,  90  SE  426. 

645-82     Ballard    v.    8.,    12    Okl.    Cr. 

277,  154  P  1197. 

645-83    Burton  v.  8.,  194  Ala.  2,  69 

8  913;  James  v.  8.,  14  Ala.  App.  662, 

72  8  299. 

647-87    8.   V.    Gounagias,    88   Wash. 

304,  153  P  9. 

648-88     Prater  v.  S.,  193  Ala.  40,  69 

8  539;  Zow  v.  8.,  70  Fla.  214,  70  8  18; 

Burtpn  V.  S.,  77  Tex.  Cr.  314,  178  SW 

334;    8.   V.   Gounagias,    88.  Wash.    304, 

153  P  9. 

649-89     8.  V.  Merrick,  171  N.  C.  788, 

88  SE  501;  8.  v.  Gounagias,  88  Wash. 

304,  153  P  9. 

650-93     P.  V.  Goodrum,  31  Cal.  App. 

430,  160  P  690;   Harris  v.  8.,  76  Tex. 

Cr.  126,  172  SW  975;   Witty  v.  S.,  75 

Tex.  Cr.  440,  171  SW  229. 

650-94     8.  V.  Mumau  (Mo.),  181  SW 

1143;  8.  V.  Hand,  170  N.  C.  703,  86  SE 

1005. 

651-98     King  v.  8.,  13  Ala.  App;  91, 

69  S  345. 

651-1  8.  V.  Goodwin,  271  Mo.  73,  195 
SW  725. 

652-5  Lee  v.  8.,  116  Ark.  588,  172 
SW  1025;  Thompson  v.  S.,  20  Ga.  App. 
176,  92  SE  959;  Staiger  v.  S.,  110  Miss. 
657,  70  S  690;  Jackson  v.  S.,  78  Tex. 
Cr.  146,  180  SW  259. 

[a]  Wliether  accused  should  stand  his 
ground  or  retreat  is  for  the  jury  to 
determine.  Greer  v.  C,  164  Ky.  396, 
175  SW  665. 

653-6  S.  V.  Towne,  180  la.  339,  160 
NW  10. 

653-7  Bone  v.  S.,  13  Ala.  App.  5,  68 
8  702. 

654-12  [a]  The  court  should  not 
designate  defendant's  act  as  "an  as- 
sault," in  the  instructions  to  the  jury. 
P.  V.  O'Gara,  271  111.  138,  110  NE  828, 

[b]  A  requested  instruction  which  la 
argumentative  is  properly  refused. 
Hill  «.  8.,  194  Ala.  11,  69  S  941;  Bur- 
ton V.  8.,  194  Ala.  2,  69  8  913;  Bull. 
ingtoB  V.  a,  13  Ala.  App.  61,  69  S  319, 
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654-13  White  v.  S.,  195  Ala.  681,  71 
S  452;  De  Wyre  v.  S.,  190  Ala.  1,  67 
S  577;  James  v.  S.,  14  Ala.  App.  652, 
72  S  299;  P.  v.  Andrade,  29  Cal.  App. 
1,  154  P  283;  Swilling  v.  S.,  18  6a. 
App.  618,  90  SB  78;  Brown  v.  S.,  17 
Ga.  App.  300,  86  SE  661;  BuSkin  v.  S., 
182  Ind.  204,  106  NE  362;  S.  v.  Gaunt, 
98  Kan.  186,  157  P  447;  Newson  v. 
Com.,  171  Ky.  333,  188  8Pf  387;  Euek- 
er  V.  Com.,  171  Ky.  276,  188  8W  367; 
McClatchey  v.  S.,  12  Okl.  Or.  173,  152 
P  1136;  Brandley  v.  S.,  14  Okl.  Cr.  479, 
173  P  661. 

[a]  Character  of  weapon  used. 
Where  the  court  in  defining  malice  as- 
sumed the  instrument  used  in  the  kill- 
ing Was  a  deadly  weapon,  but  also  de- 
fined a  deadly  weapon,  he  did  not  take 
from  the  jury  the  question  as  to 
whether  a  certain  metal  instrument 
was  a  deadly  weapon.  S  v.  Killion,  95 
Kan.  371,  148  P  643. 

[b]  Apprehension  of  defendant. — An 
instruction  that  if  defendant  was  not 
the  aggressor,  he  was  justified  in  strik- 
ing the  deceased  though  defendant  was 
not  in  actual  danger  and  retreat  would 
not  have  increased  it,  is  bad  in  sub- 
stance and  withdraws  from  the  jury 
the  question  of  his  reasonable  and 
honest  belief  in  the  imminence  of  his 
peril.  Jones  v.  S.,'l93  Ala.  10,  69  S  66. 
654-14  De  Wyre  c.  S.,  190  Ala.  1,  67 
S  577;  Lee  v.  S.,  116  Ark.  588,  172  SW 
1025;  Webb  v.  S.  (Ga.),  99  SE  630. 
654-15  Forman  v.  S.,  190  Ala.  22, 
67  S  583;  Pollard  v.  S.,  12  Ala.  App. 
82,  68  S  494;  S.  v.  Anselmo,  46  Utah 
137,  148  P  1071;  Whitehead  v.  S.,  121 
Ark.  390,  181  SW  154;  P.  v.  Forte,  269 
111.  505,  110  NE  47,  LRA1916B,  924; 
S.  V.  Fletcher  (Mo.),  190  SW  317 
(beating,  one  blow).  See  Newson  v.  S., 
15  Ala.  App-  43,  72  S  579. 

[a]  The  use  of  the  words  "if  any," 
after  stating  hypotheses,  is  proper.  S. 
V.  Lament  (Mo.),  180  SW  861. 
654-16  P.  V.  Tugwell,  32  Cal.  App. 
520,  163  P  508  (manslaughter); 
Scrutchens  v.  S.,  146  Ga.  189,  91  SE  25 
(manslaughter);  Underwood  v.  S.,  146 
Ga.  137,  90  SE  861;  Martin  v.  S.,  112 
Miss.  365,  73  S  64;  S.  v.  Reeves  (Mo.), 
195  SW  1027;  Leseney  v.  S.,  13  Okl. 
Cr.  247,  163  P  956  (manslaughter); 
Sapp  V.  S.  (Tex.  Cr.),  190  SW  489 
(whether  killed  named  party)! 
654-18  [a]  Slight  Inaccuracies  will 
not  work  a  reversal  where  the  charge 
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is  substantially  correct.  McCandless  f. 
C,  170  Ky.  301,  185  SW  1100;  Curtis 
V.  C,  169  Ky.  727,  184  SW  1105. 
654-19  Williams  v.  S.  (Ala.  App.), 
78  S  312;  P.  V.  McDonnell,  32  Cal.  App. 
694,  163  P  1046;  Marcus  v.  S.  (Ga.), 
99  SE  614;  Smith  v.  S.,  147  Ga.  689, 
95  SE  281;  Cox  v.  S.,  21  Ga.  App.  238, 
94  SE  47;  P.  v.  Thomas,  272  111.  558, 
112  NE  354;  S.  v.  Hatch,  138  Minn.  317, 
164  NW  1017;  S.  v.  Coff,  267  Mo.  14, 
183  SW  287;  Brandley  v.  S..  14  Okl. 
Cr.  479,  173  P  661;  Cook  v.  S.,  78  Tex. 
Cr.  116,  180  SW  254;  McCoy  v.  Com., 
(Va.),  99  SE  644;  Green  v.  C,  122  Va. 
862,  94  SE  940. 

[a]  .Instructions  on  the  law  of  jus- 
tifiable homicide  and  voluntary  homi- 
cide should  be  independent  of  each 
other.  Deal  v.  S.,  145  Ga.  33,  88  SE 
573. 

[b]  Meaning  of  justifiable  homicide. 
To  charge  that  "justifiable  homicide, 
as  applicable  to  the  defense  set  up  in 
this  case,  means  killing  in  self-defense, 
or  in  defense  of  person  against  one 
who  manifestly  intends  by  violence  or 
surprise  to  commit  a  felony  on  the  per- 
son killing,"  is  not  sub.iect  to  the  criti- 
cism that  it  is  too  limited.  Byrd  v.  S., 
142  Ga.  633,  85  SE  513,  LEA1915B, 
1143. 

[c]  Constituent  elements  of  justifica- 
tion under  the  law  should  be  given  in 
instruction.  Hendley  v.  S.  (Ala.),  76 
S  904. 

655-30  Pippin  v.  S.,  197  Ala.  613,  73 
S  340;  Minor  v.  S.,  15  Ala.  Xpp.  556, 
74  S  98;  Turner  v.  S.,  128  Ark.  565, 
195  SW  5;  Bryant  v.  S.,  19  Ga.  App. 
144,  91  SE  215;  Curtis  v.  C,  169  Ky. 
727,  184  SW  1105;  S.  v.  Burkrey  (Mo.), 
183  SW  328;  Edwards  v.  S.,  80  Tex, 
Cr.  485,  191  SW  542;  Parker  «.  S ,  24 
Wyo.  491,  161  P  552. 
[a]  Unwritten  law. — It  is  the  right 
and  duty  of  the  court  to  warn  the  jury 
to  try  the  cause  not  under  the  unwrit- 
ten law  but  by  the  law  of  the  state. 
An  instruction  that  the  unwritten  law 
has  no  force  and  no  one  has  the  right 
to  appeal  to  any  other  tribunal  than 
the  courts  is  proper.  S.  v.  Lemacks,  98 
S.  C.  498,  82  SE  879;  8.  v.  Harmon, 
79  S.  C.  80,  60  SE  230. 
655-21  Harris  «.  S.,  18  Ga.  App.  752, 
90  SE  491 ;  Batchelor  t;.  S  ,  18  Ga.  App. 
756,  ?0  SE  487;  S.  v.  Towne,  180  la. 
339,   160   NW   10;    Watson  v.  S.,  118 
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Miss.  16,  72  S  836;  Sarli  v.  S.,  80  Tex. 
Cr.  161,  189  SW  149. 
655-23  Ward  v.  S.,  78  Tex.  Cr.  121, 
180  SW  239;  Boyd  v.  B.,  78  Tex.  Cr. 
28,  180  SW  230;  Eea  v.  S.,  77  Tex.  Cr. 
565,  179  SW  706. 

655-24  Goodman  v.  S.,  15  Ala.  App. 
161,  72  S  687. 

656-25  Griffin  v.  S.,  18  6a.  App. 
462,  89  SE  537;  Carr  v.  S.,  80  Tex.  Cr. 
465,  190  SW  727  (intent), 
[a]  Where  the  state  piled  up  testi- 
mony of  prior  Hl-treatment,  the  defend- 
ant charged  with  murder  of  his  wife 
is  entitled  to  an  instruction  that  while 
inference  of  malice  and  premeditation 
may  be  drawn  from  previous  ill-treat- 
ment, yet  proof  of  malice  and  premed- 
itation is  not  of  itself  sufficient  to 
justify  a  finding  of  a  specific  intent  to 
kill.  S.  V.  O'Donnell,  176  la.  337,  157 
NW  870. 
656    Harvey  v.  S.,  15  Ala.  App.  311, 

73  S  200. 

656-26  Kelly  v.  S.,  13  Ala.  App.  39, 
68  S  675;  P.  v.  Hadley,  175  Cal.  118, 
165  P  442;  P.  V.  Weston,  32  Cal.  App. 
571,  163  P  691;  P.  V.  Schultz,  277  111. 
238,  115  NE  140;  Clark  v.  S.,  113  Miss. 
201,  74  S  127;  S.  v.  Murray  (Mo.),  193 
SW  830;  McDougal  v.  S.,  79  Tex.  Cr. 
254,  185  SW  15;  Davis  v.  S.,  78  Tex. 
Cr.  352,  180  SW  1085. 
[a]  Intoxication. — A  requested  in- 
•struction,  "and  if  you  believe  that  de- 
fendant's mind  was  so  intoxicated 
from  the  recent  immoderate  use  of  in- 
toxicating liquors  that  he  was  in- 
capable of  cool  and  collected  consider- 
ation," etc.,  that  fact  should  be  con- 
sidered in  passing  on  the  issue  of  man- 
slaughter,  is   erroneous.    Harris  v.  S., 

74  Tex.  Cr.  652,  169  SW  657. 

657-28  Mendenhall  v.  S.,  71  Fla. 
552,  72  S  202. 

fa]  When  the  Indictment  charges  all 
degrees  of  murder,  an  instruction  to 
acquit  on  failure  to  find  intent  is  prop- 
erly refused.  James  v-  S.,  14  Ala.  App. 
652,  72  S  299. 

657-30  See  Tucker  v.  S.  (Ala.),  79 
S  303. 

657-31    See   Hunter  v.  S,,   147   Ga. 

823,  95  SE  668. 

658-35  Omer  v.  S.,  78  Tex.  Cr.  415, 
183  SW  1172. 

I  [a]    Where  state  introduces  evidence 
as  to  motive,  defendant  is  not  entitled 


to  a  charge  confining  the  charge  to  one 
of  murder  with  such  motive.  P.  v.  An- 
drade,  29  Cal.  App.  1,  154  P  283. 
659-39  Fuller  v.  S.  (Ala.  App.),  75 
S  879;  Goolsby  v.  S.,  147  Ga.  169,  93 
SE  88;  S.  V.  Moynihan  (N.  J.  L.),  106 
A  817. 

[a]  Substitution  of  the  word  "ma- 
liciously" for  the  expression  "with 
malice  aforethought,"  is  not  error. 
Turner  v.  C,  167  Ky.  365,  180  SW  768. 

659-40  Parker  v.  S.,  24  Wyo.  491, 
161  P   552. 

659-41  Harrison  v.  S.,  20  Ga.  App. 
157,  92  SE  970. 

659-42  Lucas  v.  S.,  146  Ga.  316,  91 
SE  72;  Anderson  v.  S.,  146  Ga.  193,  91 
SE  26;  Killian  v.  S.,  19  Ga.  App.  750, 
92  SE  227;  S.  v.  Meyer,  180  la.  210, 
163  NW  244;  McDonald  v.  Com.,  177 
Ky.  224,  197  SW  665.  See  MeConnell 
V.  S.,  13  Ala.  App.  79,  69  S  333. 
[a]  An  instruction  on  the  presump- 
tion of  malice  need  not  be  followed  by 
abstract  qualifications.  Newson  v.  S., 
15  Ala.  App.  43,  72  S  579. 
660-44  De  Wyre  «.  S.,  190  Ala.  1, 
67  S  577. 

[a]  Express  and  implied  malice. 
After  having  defined  "malice  afore- 
thought" there  is  no  error  in  defining 
express  and  implied  malice  even  though 
degrees  in  murder  have  been  abolished. 
Brown  v.  S..  76  Tex.  Cr.  316,  174  SW 
360. 

[b]  Failure  to  define  is  not  prejudi- 
cial error,  though  it  may  be  the  better 
practice.  Nicoll  v.  C,  169  Ky;  491, 
184  SW  386. 

660-45     Herrera   v.    S.,    75    Tex.    Cr. 

120,   170   SW   719.    See   Carmiehael  v. 

S.,  197  Ala.  185,  72  S  405. 

661-48     Nearer    v.    S.    (Ala.),    73    S 

429;    P.  V.   Marwig    (N.   Y.),   125   NB 

535;   S.   V.  Walker,  170   N.   C.  716,   86 

SE  1055;  S.  v.  Worley  (W.  Va.),  96  SE 

56;   Parker  v.  S.,  24  Wyo.  491,  161  P 

652. 

[a]    While  premeditation,   willfulness, 

and  deliberation   must   be   present   to 

constitute  murder  in  the   first   degree, 

it  is  not  error  to  refuse  to  charge  that 

they  must  succeed  each  other  in  that 

precise  order.    S.  v.  Muck,  86  N.  J.  L. 

233,  90  A  1120. 

661-49    S.   V.  Bobbst,   269   Mo.   214, 

190  SW  257;  Cirej  v.  8.,  24  Wyo.  507, 

161  P  ^m. 
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661-50  Scruggs  v.  S.,  131  Ark.  320, 
198  SW  694;  Diggs  v.  &.,  126  Ark.  455, 
190  SW  448;  Bell  v.  8.,  120  Ark.  530, 
180  SW  186;  P.  v.  Gorman,  31  Cal. 
App.  762,  161  P  757;  P.  v.  Penman,  271 
111.  82,  110  NE  894;  Maulding  «.  Com., 

172  Ky.  370,  189  SW  251;  S.  v.  Terry, 

173  N.  C.  761,  92  SE  154;  Snodgrass 
V.  a.  (Okl.  Cr.),  175  P  129;  Holland  v. 
S ,  80  Tex.  Or.  637,  192  SW  1070;  Witty 
V.  S.,  75  Tex.  Cr.  440,,  171  SW  229.  See 
Estepp  V.  C.  (Ky.),  214  SW  891. 

[a]  The  instruction  should  state  the 
rule  governing  accountability  to  the 
law,  rather  than  to  attempt  to  define 
ins'anity.  Oldham  v.  P.,  61  Colo.  413, 
158  P  148. 

[b]  Alcoholic  Insanity. — Cheadle  ». 
S.,  11  Okl.  Cr.  566,  149  P  919. 

[e]     Eidiculing     plea,     error.      C.     v. 
Tompkins  (Pa.),  108  A  350. 
662-51    Floyd  v.  S.,  143  6a.  286,  84 
SB  971. 

662-52  Prater  «.  S.,  193  Ala.  40,  69 
S  539;  Keith  v.  S.,  15  Ala.  App.  129, 
72  S  602;  King  v.  S.,  13  Ala.  App.  91, 
69  S  345;  BuUington  v.  S.,  13  Ala.  App. 
61,  69  S  319;  Knight  v.  S.,  148  Ga.  40, 
95  SE  679;  Cox  v.  S.,  17  Ga.  App.  727, 
88  SE  214;  Dunn  v.  S.,  16  Ga.  App.  9, 
84  SE  488;  Com.  v.  Varano,  258  Pa. 
442,  102  A  131. 

[a]  On  request  of  jury  for  further 
iiistnictions,  it  is  not  necessary  in  con- 
nection therewith  to  define  the  doc- 
trine of  reasonable  doubt.  White  v. 
8.,  195  Ala.  681,  71  S  452. 

[b]  In  the  absence  of  a  request,  an 
omission  to  define  the  words  "reason- 
able dqubt"  will  not  be  grounds  for 
requiring  a  new  trial.  Elder  v.  S.,  143 
Ga.  383,  85  SE  197;  Battle  v.  S.',  103 
Ga.  53,  29  SE  491. 

663-53  Griggs  v.  S.,  17  Ga.  App. 
301,  86  SE  726.  > 

[a]  It  is  seldom  that  an  amplified 
definition  elucidates  the  meaning  of 
the  term  "reasonable  doubt."  Parks 
V.  a.,  17  Ga.  App.  805,  88  SE  589. 

[b]  It  is  confusing  and  improper  to 
tell  the  jury  that  ' '  the  oath  of  a  juror 
imposes  upon  him  no  obligation'  to 
doubt  where  no  doubt  would  exist  if 
no  oath  had  been  administered."  S. 
■p.  Alderson,  74  W.  Va.  732,  82  SE  1021; 
S.  V.  Taylor,  67  W.  Va.  228,  50  SE  247. 
663-54  S.  V.  Killion,  95  Kan.  371, 
148  P  643.  See  P.  v.  Bozanski,  268  111. 
607,  109  NE  711;  Com.  v.  Knox,  262 
Pa.  428,  105  A  634. 


664-56  Hall  v.  S.,  15  Ala.  App.  607, 
74  S  731;  Jones  v.  S.,  13  Ala.  App.  10, 
68  S  690;  Stephens  v.  S.  (Ariz.),  176 
P  579;  S.  «.  Prieis  (Del.),  108  A  385; 
Angry  v.  8.,  17  Ga.  App.  161,  86  SB 
403;  S.  V.  Allen,  98  Kan.  778,  160  P 
795;  Stanley  v.  Com.,  184  Ky.  237,  211 
SW  577;  Burnett  v.  Com.,  172  Ky.  397, 
189  SW  460;  Maulding  v.  Com.,  172  Ky. 
370,  189  SW  251;  S.  v.  Willard  (Mo.), 
192  SW  437;  S.  v.  Foster,  172  N.  C. 
960,  90  SE  785;  Williams  v.  8.,  13  Okl. 
Cr.  189,  163  P  279;  Cheadle  v.  8.,  11 
Okl.  Cr  566,  149  P  919;  Mason  v.  8., 
79  Tex.  Cr.  169,  183  SW  1153;  Lagrone 
V.  8.  (Tex.  Cr.),  209  SW  411. 
[a]  Instruction  on  murder  in  perpe- 
tration of  robbery  should  not  be  given, 
unless  indictment  so  charges.  Shep- 
pard  V.  S.,  120  Ark.  160,  179  SW  168. 
But  see  Sloan  i>.  8.,  70  Fla.  163,  69 
S  871. 

665-57  Boyett  v.  8.,  69  Fla.  648,  68 
S  931;  Tanner  v.  8.,  145  Ga.  71,  88  S 
E  654;  P.  V.  Venckus,  278  111.  124,  115 
NE  880.  See  Eeed  v.  8.,  148  Ga.  18, 
95  SE  692. 

666-59  King  v.  8.,  117  Ark.  82,  173 
SW  852;  Kelly  v.  S.,  145  Ga.  210,  88 
SE  822;  MeCandless  v.  C,  170  Ky. 
301,  185  SW  1100;  S.  v.  Constitino 
(Mo.),  181  SW  1155;  S.  v.  Merrick, 
171  N.  C.  788,  88  SE  501;  Tubby  v.  S. 
(Okl.  Or.),  178  P  491;  Blythe  v.  8., 
12  Okl.  Or.  23,  151  P  488;  Boyd  v.  8., 
78  Tex.  Cr.  28,  180  SW  230;  Mason  v.  . 
S.   (Tex.  Cr.),  211   SW  593. 

[a]  In  defining  manslaughter  the 
court  commits  no  error  in  first  defining 
murder.  Zow  v.  S.,  70  Fla.  214,  70  S 
18. 

[b]  Aggravated  assault. — When  there 
is  some  evidence  that  pocket  knife 
used  would  not  necessarily  inflict  a 
mortal  wound  the  court  should  charge 
on  aggravated  assault.  Bolden  v.  S., 
73  Tex.  Cr.  576,  166  SW  503.- 
667-61  Perkins  v.  U.  S.,  228  Fed. 
408,  142  CCA  638;  Wright  v.  S.,  15  Ala, 
App.  91,  72  S  564;  Faltin  v.  S.,  17  Ariz. 
278,  151  P  952;  Eogers  i;.  S.  (Ark.), 
206  SW  152;  Thompson  v.  S.,  88  Ark. 
447,  114  SW  1184;  Fine  v.  8.,  70  Fla. 
412,  70  S  379;  Felder  v.  8.  (Ga.), 
101  SE  179;  Livingston  v.  8.,  148 
Ga.  686,  97  SE  854;  Propes  v.  8., 
22  Ga.  App.  254,  95  SE  939;  Prasnre 
V.  C,  169  Ky.  620.  185  SW  146;  S.  v. 
Stewart  (Mo.),  212  SW  853;  S  v. 
Weber  (Mo.),  188  SW  122;  S.  «.  Jack- 
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don  (Mo.),  186  SW  990;  S.  v.  Russi 
(R.  I.),  106  A  737. 

668-62  Faltin  v.  S.,  17  Ariz.  278, 
151  P  952;  S.  V.  Walker,  170  N.  C.  716, 
86  SE  1055;  C.  v.  Eonello,  251  Pa.  329, 
96  A  826. 

668-63  S.  v.  Le-wis,  52  Mont.  495, 
159  P  415;  Jones  V.  S.,  12  Okl.  Or. 
255,  154  P  689. 

[a]  The  charge  should  Instruct  to  find 
guilty  of  first  degree  murder  or  acquit, 
Eester  v.  S.,  110  Miss.  689,  70  S  881. 
669-64  See  Campbell  v.  S.,  13  Ala. 
App.  70,  69  S  322. 

669-465  [a]  Where  there  Is  some 
evidence  of  a  higher  degree,  even 
though  inaufSeient  to  sustain  a  verdict, 
submission  of  the  issue  of  the  higher 
offense  is  not  reversible  error.  S.  v. 
Sayles,  173  la.  374,  155  NW  837. 
669-66  White  v.  S.,  195  Ala.  681,  71 
S  452;  P.  V.'  Wilson,  29  Cal..App.  563, 
156  P  377;  Wilder  v.  S.,  148  Ga.  270, 

95  SE  679;  Cox  v.  S.,  17  Ga.  App.  727, 

96  SE  262;  Propes  v.  S.,  22  Ga.  App. 
254,  95  SE  939;  Higgs  v.  S.,  145  Ga. 
414,  89  SE  361;  Trammell  v.  8.,  18  Ga. 
App.  487,  89  SE  606;  Mulligan  v.  S., 
18  G&.  App.  464,  89  SE  541;  Griffin 
V.  S.,  18  Ga.  App.  462,  89  SE  537; 
Eoyals  v.  S.,  17  Ga.  App.  833,  88  SE 
714;  Eaines  V.  S.,  17  Ga.  App.  288,  86 
SE  660;  Sinyard  v.  S.,  17  Ga.  App. 
285,  86  SE  657;  Hill  V.  S.,  17  Ga.  App. 
294,  86  SE  657;  Angry  v.  S.,  17  Ga. 
App.  161,  86  SE  403;  Futeh  v.  8.,  16 
Ga.  App.  692,  85  SE  972;  Booker  v.  S., 
16  Ga.  App.  280,  85  SE  285,  86  SE  657; 
Hill  V.  S.,  17  Ga.  255;  Morgan  v.  S., 
36  Ga.  App.  267,  85  SE  254;  Lewis  v. 
8.,  16  Ga.  App.  154,  84  SE  609;  P.  v. 
Schultz,  267  m.  147,  107  NE  833;  John- 
ston  ».  C,  170  Ky.  766,  186  SW  655; 
Wallace  v.  C,  167  Ky.  277,  180  SW 
381;  Eester  v.  S,,  110  Miss.  689,  70  8 
881;  Eehols  v.  8.,  110  Miss.  577,  70  S 
694;  S.  V.  Cariou,  266  Mo.  82,  180  SW 
852;  S.  V.  Merrick,  171  N".  C.  788,  88 
SE'501;  8.  V.  Eussi  (E.  I.),  106  A  737; 
MePeak  v.  8.,  80  Tex.  Cr.  50,  187  SW 
754;  Wilson  v.  S.,  79  Tex.  Cr.  538,  186 
SW  838;  Eose  v.  8.,  79  Tex.  Cr.  413, 
186  SW  202;  Hall  v.  8.,  79  Tex.  Cr. 
463,  185  SW  574;  Burton  v.  8.,  77  Tex. 
Cr.  314,  178  SW  334;  Thompson  v.  8., 
77  Tex.  Cr.  140,  177  SW  503.  See  Bibb 
r.  8.   (Tex.  Cr.),  205  SW  135. 

fa"!  Where  there  is  no  evidence  ot 
premeditation  or  other  proof  of  malice 


the  accused  is  entitled  to  an  instruc- 
tion on  voluntary  manslaughter.  Mil- 
ler V.  C,  163  Ky.  246,  173  SW.  761. 
670-68  See  Humphrey  v.  8.,  11  Okl. 
Cr.  287,  146  P  230. 
671-72  Butler  v.  8.,  143  Ga.  484,  85 
SE  340  (where  it  was  held  that  the 
reading  by  the  court  of  the  entire  sec- 
tion defining  manslaughter  [Pen.  Code, 
1910,  $65]  while  charging  on  the  sub- 
ject of  voluntary  manslaughter  wag 
not  objectionable  as  entrenching  on 
the  law  of  justifiable  homicide.  Hall 
V.  8.  (Tex.  Cr.),  185  SW  574. 

671-73  Booker  v.  S.,  16  Ga.  App. 
280,  85  SE  255,  where  it  was  held  that 
the  court  did  not  err  in  omitting,  in 
connection  with  instructions  on  man- 
slaughter, to  charge  that  "provoca- 
tion by  words,  threats,  menaces,  etc., 
shall  in  no  case  be  sufficient  to  free 
the  person  killing  from  the  guilt  and 
crime  of  murder,"  especially  in  the 
absence  of  a  written  request  this  part 
of  $65  of  the  Pen.  Code  of  1910,  be  so 
given. 

671-74  S.  «.  Lewis,  264  Mo.  420, 
175  SW  60;  S.  V.  Heavener,  168  N.  C. 
156,  83  SE  732;  Neyland  v.  8.  (Tex. 
Cr.),  187  SW  196. 

fa]  Error  cured  |)y  verdict. — ^Where 
jury  found  accused  guilty  of  man- 
slaughter he  was  not  prejudiced  by 
court's  refusal  to  define  the  difference 
between  murder  and  manslaughter.  P. 
V.  Grosenheider,  266  111.  324,  107  NE 
607. 

672-75  P.  V.  Asbury,  272  111.  571, 
112  NE  289;  Johnson  v.  8.,  74  Tex.  Cr. 
179,  167  SW  733. 

[a]  A  defendant  convicted  of  a  lower 
degree  cannot  complain  of  instructions 
relating  only  to  a  higher  degree.  Bal- 
lard V.  8.,  12  Okl..Cr.  277,  154  P  1197. 
672-76  Hugle  v.  8.,  147  Ga.  35,  92 
8E  646.  See  Elder  c.  8.,  143  Ga.  383, 
85  SE  197;  Swain  v.  S.,  15  Ga.  App. 
445,  83  SE  642.  See  8.  v.  Carrigan  (N. 
J.),  108  A  315. 

673-77     Huber  v.  U.  S.   (CCA),   259 
Fed.    766;    Nearer  v.  iS.    (Ala.),   73    S 
429;  Ex  parte  Pollard,  193  Ala.  32,  69 
S  425;  Langston  v.  S.  (Ala.  App.),  75 
8  71S;    Cole  V.  S.    (Ala.   App.),  '75   S 
261;  Killen  v.  8.  (Ala.  App.),  75  8  176 
Watkins  v.  8.   (Ala.  App.),  82  S  628 
Buckner  v.  8.   (Ala.  App.),  81  S  687 
Tittle  V.  '8.,  15  Ala.  App.  306,  73  S  142 
Mathis  V.   8.,   15   Ala.   App.   245,  73  S 
122;  Holland  v.  S.,  126  Ark.  332,  190 
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SW  104,  AnnCasl918C,  578;  Johnaon  v. 
S.,  120  Ark.  193,  179  SW  361;  Slaytor 
V.  S.  (Ark.),  215  SW  886;  P.  -l).  Luttrell 
(Cal.  App.),  183  P  681;  P.  v.  Trigaros 
(Cal.  App,),  183  P  668;  P.  «.  Logan, 
175  Cal.  45,  164  P  1121;  P.  v.  Finali, 
31  Cal.  App.  479,  160  P  850;  Graham 
V.  S.,  72  Fla.  510,  73  S  594;  Purlow  v. 
S.,  72  Pla.  464,  73  S  362;  "White  v.  S., 
147  Ga.  377,  94  SE  222;  Jones  v.  S., 
147  Ga.  356,  94  SE  248;  Cox  v.  8.,  21 
Ga.  App.  238,  94  SE  47;  Lucas  v.  S., 
146  Ga.  315,  91  SB  72;  Waters  v.  S., 
146  Ga.  102,  90  SE  712;  Franklin  v. 
8.,  146  Ga.  40,  90  SB  480;  Lett  v.  S., 
18  Ga.  App.  747,  90  SB  727;  Essa  v. 
S.  (Ga.  App.),  90  SB  732;  Batchelor  v. 
S.,  18  Ga.  App.  756,  90  SB  487;  Griggs 
V.  S.,  17  Ga.  App.  301,  86  SB  726;  P. 
V.  Simpson,  270  111.  540,  110  NE  830;, 
P.  V.  McDowell,  284  III.  504,  120  NE 
482;  Stanley  v.  Com.,  184  Ky.  237,  211 
SW  577;  Breekenridge  v.  C,  176  Ky. 
686,  197  SW  395;  Canter  v.  C,  176  Ky. 
360,  195  SW  825;  Logan  v.  Com.,  174 
Ky.  80,  191  SW  676;  Burnett  v.  C,  172 
Ky.  397,  189  SW  460:  P.  v.  Cutler,  197 
Mieh.  6,  163  NW  493;  Williamson  v. 
S.  (Miss.),  76  S  637;  Leverett  v.  S., 
112  Miss.  394,  73  S  273;  S.  v.  BeeveB 
(Mo.),  195  SW  1027;  8.  v.  Fletcher 
(Mo.),  190  SW  317;  8.  ij.  Dixon  (Mo.), 
190  SW  290;  Graham  v.  S.,  98  Ohio  77, 
120  NB  232;  Bashara  v.  8.,  13  Okl.  Gr. 
304,  164  P  324;  Wiley  v.  8.,  13  Okl. 
Cr.  3,  161  P  61;  Blythe  v.  8.,  12  Okl. 
Cr.  23,  151  P  488;  C.  v.  Lapriesta,  257 
Pa.  286,  101  A  637;  Wood  v.  8.  (Tex. 
Cr.),  211  SW  782;  Bread  v.  S. 
(Tex.  Cr.),  210  SW  695;  Alsup  v.  S. 
(Tex.  Cr.),  210  SW  195;  Flewellen  v. 
S.  (Tex.  Cr.),  204  SW  657;  Sheely  v.  S. 
(Tex.  Cr.),  201  SW  1012;  Martinez  v. 
S.  (Tex.  Cr.),  197  SW  872;  Stanley  v. 
S.,  81  Tex.  Cr.  31,  193  SW  151;  Waters 
i;,  S.,  80  Tex.  Cr.  573,  192  SW  778; 
Marshbanks  v.  S.,  80  Tex.  Cr.  507,  192 
SW  246;  Kelley  v.  8.,  80  Tex.  Cr.  257, 
190  SW  169;  Wilson  v.  S.,  80  Tex.  Cr. 
442,  190  SW  155;  Eilpatriok  v.  8.,  80 
Tex.  Cr.  391,  189  SW  267;  Bader  v. 
8.,  78  Tex.  Cr.  392,  183  8W  146;  Atki- 
son  V.  8.,  79  Tex.  Cr.  68,  182  SW  1099; 
Gerard  v.  S.,  78  Tex.  Cr.  294,  181  SW 
737;  Jackson  v.  S.,  78  Tex.  Cr.  100, 
180  SW  260;  Duhig  v.  S.,  78  Tex.  Cr. 
125,  180  SW  252;  Welborn  v.  S.,  78 
Tex.  Cr.  45,  179  SW  1179;  Vollintine 
r.  S.,  77  Tex.  Cr.  522,  179  SW  108; 
Moser  v.  8.,  77  Tex.  Cr.  528,  179  SW 


104;  S.  V.  Miller,  75  W.  Va.  591,  84 
SE  383;  Mortimore  v.  S.,  24  Wyo.  452, 
161  P  766,  defendant  best  judge  of 
.what  to  do. 

[a]  The  court  may  charge  the  state's 
theory  of  the  claim  of  self-defense,  as 
well  as  that  of  defendant.  Neyland  v. 
S.,  79  Tex.  Cr.  652,  187  SW  196;  Smith 
V.  S.,  79  Tex.  Cr.  468,  185  SW  576. 
fb]  The  expression  "what  is  claimed 
to  be  his  self-defense,"  should  not  be 
used  in  the  charge.  P.  v.  O'Gara,  271 
111.  138,  110  NE  828. 

[c]  Where  conditions  and  statements 
of  justification  are  coupled  in  first  part 
of  charge,  but  are  followed  by  an  in- 
struction that  either  of  said  state- 
ments or  conditions  would  entitle  de- 
fendant to  an  acquittal,  the  charge  is 
inartistic  but  not  erroneous.  Wilson  v. 
8.,  79  Tex.  Cr.  622,  187  SW  207. 

[d]  Court  having  fully  and  correctly 
instructed  the  jury  as  to  law  applic- 
able to  plea  of  self-defense  is  not  re- 
quired to  give  special  charge  on  same 
subject.     8.   V.   Jackson,    142   La.    54:0, 

77  8  196,  LEA1918B,  1178. 

674-78  Myres  v.  U.  S.  (CCA),  256 
Fed.  779;  Fuller  v.  8.  (Ala.  App.),  75 
S  879;  Hays  v.  S.,  129  Ark.  324,  196 
SW  123;  August  v.  8.,  20  Ga.  App.  168, 
92  SE  956;  Ferrell  v.  C,  176  Ky.  330, 
195  SW  495;  Wilson  v.  C,  166  Ky.  301, 
179  SW  237;  S.  f.  Stevens,  106  S.  C. 
272,  91  SE  302;  S.  v.  Eishj  104  S.  C. 
250,  88  8E  531. 
674-79     Williams  v.  8.    (Ala.   App.), 

78  S  312;  Reynolds  v.  C,  183  Ky.  375, 
209  SW  346;  8.  v.  Stevens,  106  S.  C. 
272,  91  8E  302. 

674-80  Hopson  «.  S.,  121  Ark.  87, 
ISa  SW  485;  Smith  v.  S.,  79  Tex.  Cr. 
468,  185  SW  576. 

674-81  Morrissette  v.  S.  (Ala.  App.), 
75  S  177. 

674-83  See  P.  v.  Phipps,  268  111. 
210,  109  NE  26,  where  defendant  re- 
lied upon  insanity  and  self-defense. 
674-84  Cain  v.  S.  (Ala.  App.),  77 
S  453;  McAnthony  v.  8.,  76  Tei.  Cr. 
283,  174  SW  1046. 

[a]  Defendant  is  entitled  to  an  in- 
struction that  the  jury  consider  the 
apparent  danger  from  his  point  of 
view.  Trapp  v.  Ter.,  225  Fed.  968,  141 
CCA  28. 

675-85  Madison  v.  S.,  196  Ala.  590, 
71  S  706;  Williams  u.  S.  (Ala.  App.), 
78  S  312:  Keith  r.  S.,  15  Ala.  App. 
129,  72  8  602;  Watson  v.  S.,  15  Ala. 
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App.   39,   72   S   569;    S.  v.   Meyer,  96 

"Wash.  257,  164  P  926;  S.  v.  Terrall,  79 

W.  Va.  358,  92  SE  127. 

675-86    Pillar    v.    S.,    15    Ala.    App. 

576,  74  S  398;  Faubian  v.  S.  (Tex.  Or.), 

203  SW  897. 

675-87    Hill   v.   S.,    194  Ala.   11,   69 

S  941;  Noiris  v.  S.   (Ala.  App.),  75  S 

718;  Bone  v.  S.,  15  Ala.  App.  5,  68  S 

702.  * 

[a]    A  general  charge  of  self-defense 

may  be  amplified  by  a  special  charge, 

provided  the  two  are  not  inconsistent. 

Clay  17.  S.,  78  Tex.  Cr.  141,  180  SW  277. 

675-88     Music  v.  C.    (Ky.),  216  SW 

116;  Logan  v.  C,  174  Ky.  80,  191  SW 

676. 

675-89     Holmes  v.  S.,  195  Ala.   673, 

70  S  720;  Bullington  v.  S.,  13  Ala.  App. 

61,   69   S   319;    Thomas  v.   S.,   13   Ala. 

App.  50,  69  S  315;   McPhearson  v.  S., 

19  Ga.  App.  232,  91  SE  336,  injury  to 

daughter.  • 

675-90  Oldacre  v.  S.,  196  Ala.  690, 
72  S  303;  Madison  v.  S.,  196  Ala. 
590,  71  S  706;  White  v.  S.,  195  Ala. 
681,  71  S  452;  Forman  v.  S.,  190  Ala. 
22,  67  S  583;  Smith  v.  S.  (Ala.  App.), 
75  S  829;  McMillan  v.  S.  (Ala. 
App.),  75  S  824;  Langston  v.  S.  (Ala. 
App.),  75  S  715;  Minor  v.  S.,  15  Ala. 
App.  556,  74  S  98;  Hutchinson  v.  S.,  15 
Ala.  App.  96,  72  S  572;  Daniel  v.  S., 
14  Ala.  App.  63,  71  S  79;  Buckhannon 
V.  S.,  12  Ala.  App.  36,  67  S  718;  Har- 
rison V.  S.,  20  Ga.  App.  157,  92  SE 
970;  S.  V.  Messervey,  105  S.  C.  254,  89 
SE  662. 

676-91  Higgs  V.  S.,  148  Ga.  136,  95 
SE  994;  Cash  v.  S.,  18  Ga.  App.  486, 
89  SE  603;  S.  V.  Wentz,  176  N.  C.  745, 
97  SE  420.  See  Hearn  v.  S.,  22  Ga, 
App.  272,  95  SE  939. 
676-92  Coggin  ».  S.,  147  Ga.' 53,  92 
SE  882. 

676-93  Smith  v.  S.,  15  Ala.  App. 
662,  74  S  755;  Gray  v.  S.,  80  Tex.  Cr. 
625,  192  SW  1069;  Eoberson  v.  S.  (Tex. 
Cr.),  203  SW  349.  See  Yancy  v.  8., 
120  Ark.  350,  179  SW  352. 
676-94  Vernon  v.  S.,  146  Ga.  709, 
92  SE  76;  Buxton  v.  S.,  19  Ga.  App.  331, 
91  SE  490;  P.  v.  Scott,  284  111.  465, 
120  NE  553;  Szalkai  v.  S.,  96  Ohio  St. 
36,  117  NE  12;  Vollintine  v.  S.,  77 
Tex.  Cr.  522,  179  SW  108;  Lagrone  v. 
S.  (Tex.  Cr.),  209  SW  411;  Sheely  17. 
S.  (Tex.  Cr.),  201  SW  1012;  Green  V. 
C,  122  Va.  862,  94  SE  940. 


[a]  Where  there  is  no  evidence  of 
antecedent  threats,  it  is  unnecessary 
to  charge  on  threats  made  at  the  time 
of  and  during  the  fatal  difficulty.  Mc- 
Dougal  V.  S.,  79  Tex.  Cr.  254,  185  SW 
15. 

[b]  An  additional  charge  on  self- 
defense  based  on  commvinicated  threats 
need  not  be  given  where  the  defense 
is  that  deceased  began  shooting  at  de- 
fendant. Bodriques  v.  S.,  79  Tex.  Cr. 
631,  186  SW  335. 

[c]  Charge  held  erroneous. — Harris  «. 
S.  (Pla.),  78  S  526. 

676-95  Smith  v.  S.,  79  Tex.  Cr.  468, 
185  SW  5f6. 

676-96  Griggs  v.  S.,  17  Ga.  App. 
301,  86  SE  726;  Brandley  v.  S.,  14  Okl. 
Cr.  479,  173  P  661;  S.  17.  Rich,  104  S.  C. 
250,  88  SE  531;  Knight  v.  S.  (Tex. 
Cr.),  207  SW  315;  Mitchell  v.  S.,  77 
Tex.  Cr.  404,  179  SW  116.'  See  Pelham 
V.  S.,  70  Fla.  295,  70  S  87.  See  S.  v. 
Eobinson,  143  La.  543,  78  S  933;  S.  v. 
Stewart  (Mo.),  212  SW  853. 
[aj  The  charge  on  provocation  need 
not  be  followed  immediately  by  a  fur- 
ther charge  relative  to  the  effect  of 
such  provocation  in  exciting  the  fears 
of  defendan^;.  Mulligan  v.  S.,  18  Ga. 
App.  464,  89  SE  541;  Deal  v.  S.,  18  Ga. 
App.  70,  88  SE  902. 
677-98  S.  V.  Donahue,  79  W.  Va. 
260,  90  SE  834. 

677-99  Gaillard  v.  S.  (Ga.),  99  SE 
629. 

677-1  Fleming  v.  C,  175  Ky.  655, 
194  SW  788. 

677-2  Consford  v.  S.,  15  Ala.  App. 
627,  74  S  740. 

[a]  It  ts  not  necessary  to  charge  on 
circumstantial  evidence  when  there  is 
direct  and  positive  evidence.  Davis  v. 
S.,  78  Tex.  Cr.  352,  180  SW  1085. 
678^3  Lawson  v.  S.  (Ala.  App.),  76 
S  411;  S.  V.  Jackson  (Mo.),  -186  SW 
990. 

678-4  Glawson  v.  S.,  146  Ga.  38,  90 
SE  955;  S.  c.  Swearengin,  269  Mo.  177, 
190  SW  268;  S.  v.  MacKinnon,  41  Nev. 
182,  168  P  330.  See  Griggs  i;.  S.,  17 
Ga.  App.  301,  86  SE  726. 
678-5  S.  17.  Hayden  (Mo.),  190  SW 
311. 

678-6  Eoden  17.  S.,  13  Ala.  App.  105, 
69   S  366. 

681-21  Boden  v.  S.,  13  Ala.  App. 
105,  69  S  368. 

686-39  S.  «.  Gould,  261  Mo.  694, 
170  SW  868. 
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686-40  Graham  v.  S.,  72  Fla.  510, 
73  S  594. 

687-42  Howerton  v.  S.,  191  Ala..  13, 
67  S  979,  where  indictment  charges 
the  murder  was  committed  by  adminis- 
tration of  poison  it  is  necessary  to 
state  the  degree  of  murder  in  the  ver- 
dict. 

6S8-44  [a]  Harmless  error. — Where 
one  is  charged  as  accessory  before  the 
fact  and  another  is  charged  as  prin- 
cipal, a  verdict  finding  both  defend- 
ants guilty  of  murder  in  the  second 
degree  is  neither  material  nor  harmful 
error.  Buie  v.  S.,  68  Fla.  320,  67  S 
102., 

688-45  [a]  "auUty  of  the  murder 
of  which  they  stand  indicted,"  is  suf- 
ficient, when  charged  to  acquit  of  first 
degree  or  acquit.  S.  v.  Wiggins,  171 
N.  G.  813,  89  SE  58. 
6S9-50  [a]  Specification  of  degree. 
A  verdict  finding  defendant  guilty  of 
assaulting  and  wounding  complainant 
under  circumstances  which  would  have 
constituted  murder  or  manslaughter  if 
death  had  ensued,  in  the  manner  and 
form  as  charged  in  the  information  is 
not  so  defective  and  indefinite  because 
of  failure  to  specify  the  degree  of  the 
offense,  as  to  be  void.  Ex  parte  Hig- 
gins,  96  Kan.  332,  150  P  515. 
689-51  S.  V.  Johnson  (Mo.),  192  S 
W  441;  Williams  v.  S.,  76  Tex.  Or. 
342,  174  SW  1042. 

[a]  Where  the  charge  erroneously 
fixes  the  extent  of  punishment,  the 
error  is  not  prejudicial  if  the  jury  as- 
sess the  punishment  at  less  than  the 
amount  named  in  instruction.  How- 
ard V.  S.,  122  Ark.  422,  183  SW  743. 
690-55  [a]  Juiy  has  right  to  qual- 
ity verdict  by  adding  "without  cap- 
ital punishment."  S.  v.  Bacon,  138 
La.  654,  70  S  572.  / 

692-64  Eoberts  V.  S.,  74  Tex.  Cr. 
150,  168  SW  100. 


HUSBAND  AND  WIFE 
701-1  McKie  v.  McKie,  116  Ark.  68, 
172  SW  891,  LBA  1915D,  1126;  Whit- 
ing V.  Whiting,  114  Me.  382,  96  A 
5'00;  Greenwood  v.  Greenwood,  113 
Me.  226,  93  A  360;  Rogers  v  Rogers, 
265  Mo.  200,  177  SW  382;  Lillien- 
kamp  V.  Eippetoe,  133  Tenn.  57,  179 
SW  628,  LRA  1916B,  881. 
702-2  [a]  Even  after  divorce  an 
action  could  not  be  maintained  for  an 
act  committed  during  coverture.     Lil- 


liencamp    v.    Rippetoe,    133    Tenn.   67, 
179  SW  628,  LEA  1916B,  881. 
T02-3      Moore  v.  Moore   (Okl.),  158 
P  578. 

702-5  Borton  v.  Borton  (Tex.  Civ.), 
190   SW  192. 

702-6    Coombes  v.  Enowlson,  193  Mo. 
App.  554,  182  SW  1040. 
704-12     Pulton  v.  Hulton  (No.  2),  2 
K.  B.   (1916)   642,     115  LTNS  46,     32 
TLB  645. 

705-19  Heyman  v.  Heyman,  19  Ga. , 
App.  634,  92  SE  25;  Rogers  v.  Eog- 
ers,  265  Mo.  200,  177  SW  382;  Butter- 
field  V.  Butterfield,  195  Mo.  App.  37, 
187  SW  295,  197  SW  374;  Lillienkamp 
V.  Eippetoe,  133  Tenn.  57,  179  SW  628, 
LRA  1916B,  881. 

[a]  Statute  punishing  person  commit- 
ting assault  and  battery  upon  bis  wife 
does  not  abrogate  rule  of  common  law 
in  respect  of  actions  for  tort  by  either 
sfouse  against  the  other.  Lillienkamp 
V.  Rippetoe,  133  Tenn.  57,  179  SW 
628,  LRA  1916B,  881. 
707-20  Lillienkamp  v.  Rippetoe,  133 
Tenn.  57,  179  SW  628,  LEA  1916B, 
881;  Hulton  v.  Hulton  (No.  2),  2  K. 
B.  (1916)  642,  115  LTNS  46,  32  TLB 
645. 

707-21  Johnson  v.  Johnson  (Ala.), 
77  S  335  (assault  and  battery);  Fitz- 
patrick  v.  Owens,  124  Ark.  167,  186 
SW  832,  187  SW  460,  LEA  1917B,  774; 
Oilman  v.  Gilman,  78  N.  H.  4,  95  A 
657,  LEA  1916B,  907,  wife  may  sue 
husband  for  tort  under  statute  provid- 
ing that  she  "may  *  *  *  sue  and  be 
sued,  in  all  matters  in  law  and  equity, 
and  upon  any  contract  by  her  made, 
br  for  any  wrong  by  her  done,  as  if 
she  were  unmarried.  M  See  Shewalter 
V.  Wood  (Mo.  App.),  183  SW  1127. 
708-22  [a]  An  action  for  negU- 
gence  in  care  or  disposal  of  his  prop- 
erty, cannot  be  maintained  by  the  hus- 
band against  the  wife.  Shewalter  v. 
Wood  (Mo.  App.),  183  SW  1127. 
708-27  Eshom  v.  Eshom,  18  Ariz. 
170,  157  P  974;  Shewalter  v.  Wood 
(Mo.  App.),  183  SW  1127. 
709-28  Regal  Realty  &  Inv.  Co.  v. 
Gallagher  (Mo.),  188  SW  151;  De- 
Baun's  Exrx.  v.  DeBaun,  119'  Va.  85, 
89  SB  239. 

[a]  Action  to  reimburse  is  maintain- 
able against  husband,  where  wife  has 
upon  his  neglect  paid  out  money  for 
her  support.  Sodowsky  v.  Sodowsky, 
51  Okl.  689,  152  P  390. 
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711-38      McKie  v.  MeKie,   116  Ark. 

68,    172    SW    891,    LEA    1915D,    1126; 

Whiting  V.  Whiting,  114   Me.   382,   96 

A  500. 

713-39     Masterson  v.  Masterson,  129 

Md.    167,   98    A    537;       Sehomaker    v. 

Schomaker,  247  Pa.  444,  93  A  460;  De- 

Baun'a  Exrx.  v.  DeBaun,  119  Va.  85, 

89  SE  239. 

712-42    Whiting  v.  Whiting,  114  Me. 

382,  96  A  500. 

712-43     Moore  v.  Moore    (Okl.),  158 

P  578. 

713-44     Hulton  v.  Hulton  (No.  2),  2 

K.   B.    (1916)    642,    115   LTNS   46,   32 

TLB   645. 

[a]  Accounting. — On  proof  that  a 
husband  has  received  his  wife's  money 
a  court  of  equity  will  compel  him  and 
his  representatives  to  account  to  her 
unless  he  can  show  that  he  disposed 
of  the  money  under  her  directions  or 
that  it  was  a  gift  to  him.  Eiker  v. 
Biker,  83  N.  J.  Eq.  198,  693,  92  A  586; 
Cole  V.  Lee,  45  N.  J.  Eq.  779,  18  A 
854. 

[b]  Recovery  of  property  conveyed 
by  husband  to  wife  for  which  the  con- 
sideration has  failed  may  be  had  by 
husband  by  a  bill  for  its  reconveyance 
under  Pub.  Laws,  1913,  eh.  48,  §2. 
Greenwood  v.  Greenwood,  113  Me.  226, 
93  A  360. 

713-46  Webster  v.  Webster,  1  K.  B. 
(1916)  714,  114  LTNS  701,  32  TLB 
290. 

716-62  Wooster  v.  Eagan,  88  N.  J. 
L.  687,  97  A  291. 

716-65  Central  of  Ga.  B.  Co.  v. 
Cheney,  20  Ga.  App.  393,  93  SB  42; 
Patterson  v.  Franklin,  168  N.  C.  75, 
84  SE  18. 

716-66  Tucker  v.  Anderson,  172  la, 
277,  154  NW  477;  Poy  v.  Co.  (Wash.), 
178  P  452. 

[a]    But  wages  not  earned  while  pur- 
suing separate  business,  must  be  sued 
for  by  the  husband.  Wooster  v.  Eagan, 
88  N.  J.  L.  687,  97  A  291. 
717-68       Bowers    v.     Starbuck,     186 
Ind.  309,  116  NB  301;     Weeksman  v. 
Powell,  178  la.  991,  160  NW  377. 
717-71     Eeed  v.  Shallcross,  6  Boyce 
(Del.)  447,  100  A  474. 
718-75     Little  Bock  Gas  &  Fuel  Co. 
V.    Coppedge,    116    Ark.    334,    172    SW 
885;       Arnold   v.   Buchanan,     60    Ind, 
App.  626,  111  NE  204;     Worez  v.  By. 
Co.,   175  la.   1,  156   NW   867;   Blair  v. 
Dry  Goods  Co.,  184  Mich.  304,  151  NW 


724,  AnnCas   1916C,   882,  LEA   1915D, 
524;    Schaupp  v.  Turner,  188  App.  Div, 
338,  177  NYS  132;     Casteel  v.  Brooks, 
46  OKI.  189,  148  P  158;    Knoxville  By.  I 
&  L.  Co.  t).  Vargilder,  132  Tenn.  487,  ,' 
178   SW   1117,  LEA   1916A,   1111. 
719-76    Hains  v.  By.  Co.,  75  W,  Va.  ' 
613,   84   SE   923.  ) 

719-78     Easton  v.  Contract  Co.,  173  ' 
Cal.  199,  159  P  597,  LEA  1917A,  394;  ; 
Meier   v.   Wagner,    27    Cal.    App.    579, 
150  P  797;     Corbin  v.  Huntington,  74 
W.  Va.  479,  82  SE  323.  ] 

719-79     suing  v.  Blake  Co.,  85  Or. 
91,  166  P   57.  ! 

720-80  Easton  v.  Contract  Co.,  173 
Cal.  199,  159  P  597,  LEA  1917A,  394. 
Comp.,  Hains  «.  By.  Co.,  75  W.  Va. 
613,  84  SE  923;  Corbin  v.  Hunting- 
ton, 74  W.  Va.  479,  82  SE  323. 
[a]  Marriage  of  a  woman  after  in- 
juries, does  not  affect  her  right  to  re- 
cover for  loss  of  capacity  to  earn 
money.  Bradley  v.  Swope  (W.  Va.), 
87  SE  86.  See  also  Georgia  B.  Co.  v. 
Sharp,  19  Ga.  App.  503,  91  SE  1045. 
720-84  Morrison  v.  Clark,  196  Ala. 
670,  72  S  305;  Little  Eock  Gas  &  Fuel 
Co.  V.  Coppedge,  116  Ark.  334,  172  SW 
885;  Lane  v.  Steiniger;  174  la.  317, 
156  NW  375;  Blair  v.  Dry  Goods  Co., 
184  Mich.  304,  151  NW  724,  AnnCas 
1916C,  882,  LEA  1915D,  524;  Brahan 
V.  By.  Co.  (Miss.),  S3  S  467;  Guevin 
V.  By.,  78  N.  H.  289,  99  A  298,  LEA 
1917C,  410;  Schaupp  v.  Turner,  188 
App.  Div.  338,  177  NTS  132;  Bailej 
V.  Long,  172  N.  C.  661,  90  SE  809, 
LEA  1917B,  708;  Chattanooga  v. 
Carter,  132  Tenn.  609,  179  SW  127, 
LEA  1916A,,  1111;  Galveston,  H.  & 
S.  A.  By.  Co.  V.  Brassell  (Tex.  Civ.), 
173  SW  522. 

720-89  Little  Eock  Gas  &  F.  Co. 
V.  Coppedge,  116  Ark.  334,  172  SW  885. 
721-90  [a]  A  tort  resulting  in  in- 
jury to  business  or  earning  capacity 
may  be  recovered  for  by  wife.  Worez 
V.  By.  Co.,  175  la.  1,  156  NW  867. 
721-91  Little  Eock  Gas  &  F.  Co.  v. 
Coppedge,  116  Ark.  334,  172  SW  885; 
Meier  v.  Wagner,  27  Cal.  App.  579, 
150  P   797. 

723-6      Child  v.  Bmerson,  102   Mich.     • 
38,  60  NW  292. 

724-14    Koseiolek  v.  B.   Co.,   81   Or. 
517,   160   P   132. 

724-15       Emerson   v.    Taylor    (Md.), 
104  A  538. 


943 


Vol  11 


HUSBAND  AND  WIFE 


724-17  Emerson  c.  Taylor  (Md.), 
104  A  538;  Gearing  v.  Berkson,  223 
Mass.  257,  111  NB  785;  Smith  v. 
Bldg.  Co..  93  O.  St.  101,  112  NB  204. 
724-19  Chittim  v.  Armour  &  Co., 
125  Ark.  408,  188  SW  809. 
725-27  Bryant  v.  Freeman,  131 
Tenn.  87,  173  SW  863,  LEA  1915D, 
996. 

730-55      Brackett's    Est.    v.    Estate 
(Mich.),    174    NW   121. 
733-71       Cozine     v.     Bandolph,      71 
Fla.  603,  72  S  177. 

733-76  See  Bryant  v.  Freeman,  131 
Tenn.  87,  173  SW  863,  LBA  1915D, 
996. 

734-79  Reynolds  v.  Bean,  91  Vt. 
247,  99  A  1013. 

738-91  Smith  v.  Smith,  165  Ky.  810, 
178  SW  1058;  Waldon  v.  Davis  (Tex. 
Civ.),  185  SW  1000;  Loutzenhiser  v. 
Peck,  89  Wash.  435,  154  P  814. 
[a]  In  an  action  for  specific  per- 
■  formance  against  the  husband  by  pur- 
chaser of  land  which  husband  has  con- 
tracted to  sell,  the  wife  is  not  a  proper 
party  because  she  cannot  be  com- 
pelled to  release  her  dower.  Solomon 
V.  Shewitz,  185  Mich.  620,  152  NW 
196. 

739-95  Kelley  v.  York,  183  Ind.  628, 
109  NE   772. 

739-96  [a]  A  wife's  title  in  eaulty 
may  be  foreclosed  under  a  mortgage 
given  to  secure  the  husband's  debt. 
Colonial  B.  &  L.  Assn.  v.  Griffin,  85 
N.  J.  Eq.  455,  96  A  901. 
739-98/  Trammell  v.  Neiman-Marcus 
Co.  (Tex.  Civ.),  179  SW  271. 
740-99  Gately  Outfitting  Co.  v.  Vin- 
son (Mo.  App.),  182  SW  133;  May  v. 
Josias,  159  NYS  820.  See  Oambrm 
Mercantile  Co.  «.  Allen,  96  Kan.  148, 
150  P  519. 

740-2  Horsburgh  v.  Murasky,  169 
Cal.  500,  147  P  147. 
[a]  If  wife  joined  with  husband  she 
should  be  impleaded  by  her  own  bap- 
tismal name,  and  not  by  the  initial 
letters  of  her  husband's  name.  Bat- 
cliffe  V.  McDonald's  Admr.  (Va.),  97 
SB  307. 

740-5  Louisville  &  N.  E.  Co.  v.  Kin- 
man,  182  Ky.  597,  206  SW  880. 
740-6  Crawford  v.  MoElhinney,  171 
la.  606,  154  NW  310;  Killingsworth 
V.  Keen,  89  Wash.  597,  154  P  1096. 
741-10  Faasio  v.  Woolfrey  (Cal. 
App.),  174  P  700;  Horsburgh  «.  Mur- 
asky, 169  Cal.  500,  147  P  147.- 


742-16      Crawford     v.     McElhinney, 
171  la.  606,  154  NW  310. 
750-77     Eudolph     v.-    Hively     (Tex, 
Civ.),  188  SW  721. 

751-79  [a]  Partition  suit.— In  all 
suits  against  the  wife  the  husbau.l 
must  be  joined;  so  in  a  suit  to  parti- 
tion land  which  a  married  woman 
claimed  by  gift,  the  husband  is  a 
necessary  party.  Tannehill  v.  Tanne- 
hfll  (Tex.  Civ.),  171  SW  1050. 
751-80  [a]  A  judgment  rendered 
against  married  women  whose  hus- 
bands are  not  cited,  is  absolutely  null. 
Mclnnis  v.  Wingate,  138  La.  682,  70 
S  610. 

752-81      [a]     But  the  judge's  order 
has  no    effect   unless   the    husband   is 
first  cited  to  appear  and  authorize  the 
wife  to  appear  as  sole  party.  Mclnnis 
V.  Wingate,  138  La.  682,  70  S  610. 
753-86     Porter  v.  Johnson,  172   Cal. 
456,   156   P   1022;      Saunders   Transfer 
Co.  V.  Underwood   (Fla.),  81  8  105. 
755-88     By    statute. — See     Tortorich 
V.  Maestri,  146  La.  — ,  83  S  431. 
763-40      Brokl   v.   Brokl,   133   Minn. 
218,  158  NW  250. 

764-47  [a]  But  other  members  of 
firm  are  not  necessary  parties  in  suit 
to  subject  married  woman's  estate  to 
payment  of  debts  for  merchandise  pur- 
chased by  her.  Nadel  v.  Shoe  Co.,  70 
Fla.  218,  70  S  20. 

766-55       Fassio    v.    Woolfrey      (Cal. 
App.),   174  P   700;     Nibeek   v.  Eeidy, 
171  la.  54,  153  NW  186. 
768-66     [a]     B^ht     to     sue     alone. 
The   facts    authorizing   a   married   wo- 
man to  sue  alone  need  not  be  proved  as 
laid.  Texas  City  T.  Co.  v.  Thomas  (Tex. 
Civ.),    178    SW    707. 
770-72     Davis  v.  Davis   (Tex.  Civ.), 
186  SW  775;     Hamlett  v.  Coates  (Tex. 
Civ.),  182  SW  1144. 
J770-75      McCuUough  v.  Electric  Co., 
101  Neb.  802,  165  NW  157. 
772-84    [a]    A  separate  statement  of 
the  injuries  to  the  wife  and  the  con- 
sequential  damage   to    the   husband   is 
not   necessary.     Meek   v.    E.    Co.,    175 
Cal.  53,  164  P  1117. 
782-16    [a]    Facts  should  be  pleaded 
to  overcome  the  presumption  that  the 
wife's  tort  was  not  for  the  benefit  of 
the      community.        Killingsworth      v. 
Keen,   89   Wash.   597,    154   P   1096. 
783-21      Mercado   v.  Taa-Linsrco,   27 
P.  L  319. 
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785-31      [a]      On    appeal. — The    fle- 
fense  cannot  be  availed  of  for  the  first 
time  on  appeal,    Boshwitz  v.  Lawhom, 
131   Tenn.   705,   176   SW   1037. 
785-32      Hamlet     v.     Coatea      (Tex. 
Civ.),  182  SW  1144. 
[a]      But  if  it  appear  when  plaintiff 
closes    his    ease     that  defendant  is  a 
married   woman,   a   motion    to    dismiss 
should  be  sustained,  though  there  had 
been  no  plea  of  coverture,  since  there 
is   then   no    question   of   pleading  pre- 
sented.  May  V.  Josias,  159  NYS  820. 
786-37      Boshwitz   v.   Lawhorn,    131 
Tenn.   705,   176   SW   1037. 
788-44      Feisch   v.   Root,    189   Mich. 
595,  155  NW  491. 

788-46  Fries  v.  Color  Worka  (Ala.), 
79  S  45. 

[a]  Or  whether  the  wife  signed  a  note 
as  surety  for  her  husband.  Staples  v. 
Bank  &  Trust  Co.,  194  Ala.  687,  70 
S  115;  Myers  v.  Oil  &  Fertilizer  Co., 
18  Ga.  App.  173,  88  SE  1009. 
788-47  Jackson  v.  Walls  (Tex.  Civ.), 
187  SW  676. 

788-58  Fries  v.  Color  Works  (Ala.), 
79  S  45;  Dumas  v.  Stafford  &  Son,  22 
Ga.  App.  365,  95  SE  1009. 
788-49  Fries  v.  Color  "Works  (Ala.), 
79  S  45;  Duinas  v.  J.  W.  Stafford  & 
Son,  22  Ga.  App.  365,  95  SE  1009; 
Fox  V.  Schumann,  191  Mich.  331,  158 
NW  168. 

789-52  [a]  Whether  a  separation 
agreement  had  been  abrogated,  is  for 
jury.  Carter  v.  Younger,  123  Ark. 
266,  185  SW  435. 

789-53  [a]  Admissions  in  a  di- 
vorced wife's  plea  that  articles  pur- 
chased by  her  during  coverture,  do  not 
bind  the  husband.  Trammell  v.  Nei- 
man-Marcus  Co.  (Tex.  Civ.),  179  SW 
271. 

789-54     [a]    Whether    abandonment 
was  justified,    is  for   jury.      Ward  v. 
Ward,  144  Ga.  312,  87  SE  17. 
791-67      Cutler  v.  Spens    191   Mich. 
603,  158  NW  224. 

795-82  [a]  A  proTlsion  that  no 
execution  tesue  against  the  wife  for 
deficiency  does  not  cure  the  error.  Fin- 
ley  V.  Wakefield  (Tex.  Civ,),  184  SW 
755. 

799-9      Merchants'    &    M.    Bank    v. 
Poore,  231  Pa.  362,  80  A  525. 
801-21      Merchants'   &  M.   Bank  v. 
Poore,  231  Pa.  362,  80  A  525. 
802-26      Merchants'   &   M.  Bank  v. 
Poore,  231  Pa,  362,  80  A  525, 

•0  94S 


803-33  Erratum.  —  Cross-reference 
to  title  "Opening  and  Closing"  should 
be  to  "Judgments." 
803-34  [a]  A  decree  dismissing  the 
husband's  libel,  brought  under  Massa- 
chusetts laws,  establishes  the'  status  of 
husband  and  wife,  and  cannot  be  col- 
laterally attacked.  C.  v.  Shaman,  223 
Mass.  62,  111  NE  720. 
804-48  [a]  A  judgment,  in  a  suit 
against  a  husband  alone,  directing  that 
he  and  his  wife  convey  the.  homestead, 
or  that  the  judgment  stand  as  a  con- 
veyance thereof,  is  void.  Brokl  v. 
Brokl,  133  Minn.  218,  158  NW  250. 
805-52  [a]  A  joint  judgment  cre- 
ates a  lien  against  an  estate  held  by 
the  entireties,  and  may  be  satisfied 
out  of  such  estate  after  the  death  of 
the  wife  and  after  discharge  in  bank- 
ruptcy of  the  husband.  Frey  v.  Mc- 
Gaw,  127  Md.  23,  95  A  960. 
806-56  Masterson  v.  Masterson,  129 
Md.  167.  98  A  537;  Frey  v.  McGaw, 
127  Md.  23.  95  A  960. 
807-61  See  Keyser  v.  Milton,  228 
Fed.  594,  143  CCA  116. 
810-73  Molloy  v.  Brewer  (Tex. 
Civ.),  171  SW  1079;  Texas  Brew.  Co. 
V.  Bisso,  50  Tex.  Civ.  119,  109  SW  270. 
819-33  Sehnepfe  v.  Schnepfe,  124 
Md.  330,  92  A  891. 

822-50  Amspoker  v.  Amspoker,  99 
Neb.  122,  155  NW  602;  Landes  v. 
Landes,  94  Misc.  486,  159  NYS  586; 
Cox  V.  Mailander  (Tex.  Civ.),  178  SW 
1012.  See  Hood  v.  Eoleson,  125  Ark. 
30,  187  SW  1059;  Landes  v.  Landes, 
172  App.  Div.  758,  159  NYS  230. 

[a]  After  repudiation  of  the  agre»< 
ment  with  wife's  acquiescence,  she 
cannot  maintain  an  action  thereon. 
Lawsberg  v.  Lawsberg,  171  App,  Div. 
354,  156  NYS  1050. 

[b]  Separation  agreements  are  not 
against  public  policy, — ^Fleischman  v. 
Furgueson,  174  App.  Div.  310,  160  NYS 
387. 

822-51  [a]  A  fair  agreement  (1) 
is  a  bar  to  a  separate  maintenance 
proceeding  (Longhi  v.  Longhi,  193  111. 
App.  21),  (2)  but  is  not  a  bar  to  a 
suit  by  the  wife  for  separation.  Lan- 
des V.  Landes,  94  Misc.  486.  159  NYS 
586. 

823-56  Lister  v.  Lister,  86  N.  J.  Eq. 
30,  97  A  170.  See  Hogg  v.  Maxwell, 
233  Fed.  290. 

[a]  Bestltution. — ^Landes  v.  Landes, 
172  App.  Div.  758,  169  NYS  230. 
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824-63  See  Nadel  v.  Shoe  Co..  70 
Fla.  218,  70  S  20. 

825-65     Colonial    B.    Si    L.    Assn.    v. 
Griffin,  85  N.  J.  Eq.  455,  96  A  901. 
830-92     Kelliher  «.   Kennard    (Fla.), 
79  S  28. 

834-18  Paganini  v.  Folostiini,  Z^X 
Cal.  App.  342,  146  P  1046;  General  B. 
&  C.  Ins.  Co.  V.  Hill  (Tex.  Civ.),  195 
SW  873. 

835-20  See  Paganini  v.  Polostriui, 
26  Cal.  App.  342,  146  P  1046. 
838-33  Davis  v.  Davis  (Tex.  Civ.), 
186  SW  775;  Hamlett  v.  Coat«s  (Tex. 
Civ.),  182  SW  1144. 
840-37  Chandler  v.  Young  (Tex. 
Civ.),  216  SW  484. 

845-82  [a]  A  judgment  against  a 
married  woman  for  possession  of  real 
estate  occupied  by  her  in  its  operation 
and  eSect  is  the  same  as  if  rendered 
against  a  feme  sole.  Hamlett  ii.  Coates 
(Tex.  Civ.),  182  SW  1144. 
845-86  [a]  A  judgment  against  the 
husband  after  divorce  may  not  be  sat- 
isfied out  of  the  wife's  share  of  the 
community.  Johnson  v.  Garner,  233 
Fed.  756. 

846-87  [a]  Tbff  surviving  hua^ 
band's  estate  may  be  subjected  to  pay- 
ment of  debt  owing  by  him  and  com- 
munity, after  time  to  fil6  claim  against 
community  administration  has  expired. 
Eea  V.  Eslick.  87  Wash.  125,  151  P 
256. 

846-88  Conley  v.  Green,  89  Wash. 
39,  153  P  1089. 

[a]  The  wife's  tort  .may  not  be 
charged  against  the  community  prop- 
erty. Killingsworth  v.  Keen,  89  Wash. 
597,  154  P  1096. 

[b]  The  husband's  Individual  debt 
may,  after  his  decease,  be  charged 
against  his  half  of  the  community  es- 
tate. Crawford  v.  Morris,  92  Wash. 
288,  158  P  957. 

847-99  [a]  The  survivor  may 
maintain  a  suit  against  the  minor  heirs 
for  reimbursement  out  of  the  commu- 
nity property  for  community  debts 
paid  out  of  separate  estate.  Kidd  v. 
Prince  (Tex.  Civ.),  182  SW  725. 
847-2  First  Nat.  Bank  v.  Daniel 
(Tex.  Civ.),  172  SW  747. 
852-28  Guillory  v.  Latour,,  138  La. 
142,  70  S  66.  , 

853-46  Mattson  v.  Mattson  (Cal.), 
183  P  443;  Broad  v.  Broad,  35  Cal.  App. 
646,  170  P  658;  Sikes  V.  Sikes,  143  Ga, 
314,  85  SE  193;  Pick  v.  Pick,  99  Neb. 


433,  156  NW  769;  Keup  v.  Keup,  98 
Neb.  321,  152  NW  555;  Attwood  v. 
Attwood,  85  N.  J.  Eq.  87,  212,  96  A 
661. 

855-50  [a]  Separate  maintenance 
action  will  Ije  stayed  pending  decision 
of  divorce  proceeding  in  another  state. 
Kelley  v.  Bausman,  98  Wash.  686,  168 
P  181. 

856-55  [a]  Eight  to  trial  by  jury 
is  preserved  by  statute  in  North  Caro- 
liaa.  Crews  v.  Crews,  175  N.  C.  168, 
95  SE  149. 

856-57    Mattson    v.   Mattson    (Cal.), 
183    P    443;    Kelley    v.    Bausman,    98 
Wash.  686,  168  P  181. 
857-60     Cox    V.    Cox,    192    111.    App. 
286. 

857-62     Klepper  v.  Klepper,  193  Mo. 
App.  46,  180  SW  461. 
857-64     Crews   v.   Crews,   175   N.    C. 
168,   95   SE    149;    Kelley   v.   Bausman, 
98  Wash.  686,  168  P  181. 
[a]     Without       statutory       authority. 
Action  for   separate   maintenance   may 
be  maintained  though  there  is  no  stat- 
ute authorizing  it,  and  the  wife's  right 
to    temporary    maintenance    and    suit 
money  is   to   be   determined  independ- 
ently, of  the  provisions  of  the  divorce 
statute.    S.  V.  Superior  Court,  85  Wash 
72,  147  P  436. 

857-65  [a]  Defect  in  notice  by 
publication  is  cured  by  voluntary  sub- 
mission to  judgment  and  by  payment 
of  alimony.  Silvey  v.  Silvey,  192  Mo. 
App.  179,  180  SW  1071. 
859-76  [a]  Decree  against  non- 
resident defendant  proceeds .  in  rem 
against  property  within  the  court's 
jurisdiction.  It  should  be  in  the  na- 
ture of  the  usual  foreclosure  decree, 
finding  the  amount  due,  directing  if 
such  amount  be  not  paid  within  speci- 
fied time,  the  property  shall  be  sold  tn  , 
satisfy  the  decree.  Cox  v.  Cox,  192  111. 
App.  286. 

859-77  [a]  An  absolute  divorce 
should  not  be  decreed,  where  no  sep- 
aration is  asked  or  desired  by  peti- 
tioner. Lacey  v.  tacey,  189  Mich.  271, 
155  NW  489. 

[b]  In  proceedings  under  Comp.  St., 
1910,  J3937,  the  court  has  no  jurisdic- 
tion to  make  a  permanent  and  final 
adjudication  of  the  property  rights 
between  the  parties.  Brown  v.  Brown. 
23  Wyo.  1,  146  P  231. 
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860-79     [a]     Specific    property    may 
be  decreed  for  support  of  wife.    Dor- 
sey  V.  Dorsey  (Minn.),  171  NW  933. 
860-82     Brown  v.  Brown,  23  Wyo.  1, 
146  P  231. 

866-15     Klosowski  v.  Klosowaki,  266 
111.  360.  107  NE  634. 
867-20     Gilbert  v.  Hayward,  37  R.  I. 
303,  92  A  625. 

868-23  Klepper  v.  Klepper,  199  Mo 
App.  294,  202  SW  593. 
871-36  Klepper  v.  Klepper,  193  Mo. 
App.  46,  180  SW  461.  See  Robinson  v. 
Robinson,  87  Wash.  520,  151  P  1128, 
LRA1916B,  919. 

872-37  Murff  v.  McCloskey,  138  La. 
72,  70  S'41. 

873-40  Davis  v.  Davis,  145  Ga.  56, 
88  SE  566;  Klepper  v.  Klepper,  193 
Mo.  App.  46,  180  SW  461.  See  Potter 
V.  Potter,  145  6a.  60,  88  SE  546. 
875-47  Smith  v.  Smith  (la.),  154 
NW  499. 

[a]    The  allowance  of  alimony  should 
be   proportioned   to   the   means   of   the 
husband.    Potter  v.  Potter,  145  Ga.  60, 
88    SE    546;    Meunier    v.    Thibodeaux, 
138  La.  393,  70  S  337. 
875-52      [a]      But  pecuniary  Inabil- 
ity   Is    justification. — Hengen    v.    Hen- 
gen,  192  HI.  App.  151. 
876-53     MurfE  v.  McCloskey,  138  La. 
72,  70  S  41;  Silvey  v.  Silvey,  192  Mo. 
App.  179,  180  SW  1071. 
876-55      [a]      The     appellate     court 
may  fix  amount  of  allowance  for  ser- 
vices   rendered    on    appeal.      Smith   v. 
Smith   (la.),  154  NW  499. 
878-66    Rathmann  v.  Rathmann,  1'96 
111.  App.  20. 

879-75  P.  V.  Selby,  26  Cal.  App.  796, 
148  P  807;  P.  v.  Keyser,  196  HI.  App. 
617;  Pippins  v.  8.,  79  Tex.  Cr.  525,  187 
SW  213;  Moore  v.  S.,  78  Tex.  Cr.  270, 
180  SW  1100;  Coleman  v.  S.,  77  Tex. 
Cr.  600,  179  SW  1172;  Brandel  v.  8., 
161  Wis.  532,  154  NW  997. 
881-81  Redmond  v.  S.,  78  Tex.  Cr. 
201,  180  SW  272. 

881-84  [a]  Who  may  make  com- 
plaint and  Issue  warrant. — Only  wife 
or  an  agent  of  the  West  Virginia  Hu- 
mane Society  are  authorized  to  make 
complaint.  A  notary  public  is  not 
authorized  to  issue  a  warrant  return- 
able either  before  themselves  or  be- 
fore a  justice  of  the  peace  for  viola- 
tion of  §16,  ch.  II.  ch.  144,  §5174,  Code, 
1913.  Howell  V.  Wysor,  74  W.  Va. 
589,  82  SE  503.  AnnCas  WieC^  519. 


881-86  S.  V.  Jacobs.  145  La.  — ,  83 
S    183. 

882-88      Miller  v.   S..  123   Ark.  480, 
185  SW  789.     See  Kirkendall  v.  S,  78 
Tex.  Cr.  168,  180  SW  676. 
882-93     S.  V.  Jacobs,  145  La,  — ,  83 
S.  183. 

883-2  [a]  Failure  to  allege  the 
county  wherein  abandonment  occurred 
is  fatal,  when  such  county  alone  would 
have  jurisdiction.  Kirkendall  v.  S.,  78 
Tex.  Cr.  168,  180  SW  676. 
884-11  [a]  No  trial  by  jury.— 
Fisher  v.  Sommerville  (W.  Va.),  98  SE 
67. 

884-13      [a]     Justification  of  aban- 
donment  is   a   question    for   the   jury, 
S.  V.  Newman.  91  Conn.  6,  98  A  346. 
885-17     Redmond  v.  S.,  78  Tex.  Cr. 
201,  180  SW  272. 

886-20  [a}  Imprisonment  Is  not  for 
debt  due  by  husband  to  wife,  but  for 
his  failure  to  obey  the  statutory  obli- 
gations incident  to  the  marriage  rela- 
tion. .  S.  V.  English.  101  S.  C.  304,  85 
SE  721,  LRA  1915F,  977. 
[b]  Judgment  sentencing  defendant  to 
imprisonment  must  contain  a  recital 
finding  a  violation  of  the  prior  order 
by  defaulting  in  payments.  P.  v. 
Brown,  192  111.  App.  483. 
886-21      P.  V.  Keyser,  196  111.  App. 

617. 

888-25  [a]  Statute  expressly  pro. 
hiblts  appeal,  but  either  defendant  or 
state.     S.  V.  Palese   (Del.),  108  A  276. 


ILLEGALITY,  HOW  PLEADED 
891-1  Kennedy  v.  Stimming,  192 
Mich.  600,  159  NW  374;  Sprague  V. 
Webb,  168  App.  Div.  292,  153  NYS 
1020;  Barry  v.  Mulhall.  162  App.  Div. 
749,  147  NYS  996;  Dunham  v.  Pave- 
ment Co.,  56  App.  Div.  244,  67  NYS 
632;  Marshall  v.  Dicks,  175  N.  C.  38, 
94  SE  514;  Blandi  v.  Pellegrini,  60 
Pa.  Super.  552;  Texas  &  P.  Coal  Co. 
V.  Lawson,  89  Tex.  394.  32  SW  871; 
Bishop  V.  Japhet  (Tex.  Civ.),  171  SW 
499;  Willis  v.  Compress  Co.  (Tex.  Civ.), 
66  SW  472;  Pasteur  Vaccine  Co.  v. 
Burkey,  22  Tex.  Civ.  232,  54  SW  804. 
892-3  Williams  v.  Clark.  .18  Ga.  App. 
583,  90  SE  88;  Exchange  Bk.  v.  Bank, 
100  Neb.  278,  159  NW  409;  Sprague  v. 
Webb,  168  App.  Div.  292,  153  NYS 
1020;  Barry  v.  Mulhall,  162  App.  Div. 
749,  147  NYS  996;  Marshall  v.  Dicks, 
175  N.  C.  38,  94  SE  514;  Blandi  v.  Pel- 
legrini, 60  Pa.  Super.  552;    Conemaugh 
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Brew.  Co.  v.  Bennett,  60  Pa.  Super. 
543;  Hall  V.  Edwards  (Tex.  Civ.),  194 
ew  674;  McKay  v.  McKay  (Tex. 
Civ.),  189  SW  520;  Pasteur  Vaccine 
Co.  V.  Burkey,  22  Tex.  Civ.  232,  54  SW 
804,  illegality  of  contract  cannot  be 
waived  by  the  parties. 
892-4  Sprague  v.  Webb,  168  App. 
Div.  292,  153  NYS  1020;  Barry  v. 
Mulhall,  162  App.  Div.  749,  147  NYS 
996;  Pasteur  Vaccine'  Co.  v.  Burkey, 
22  Tex.  Civ.  232,  54  SW  804., 
893-8  Pasteur  Vaccine  Co.  v.  Burkey, 
22  Tex.  Civ.  232,  54  SW  894. 
894-12  Eawleigh  Med.  Co.  v.  Os- 
borne, 177  la.  208,  158  NW  566,  LEA 
1917B,  803;  Pranck  v.  Blazier,  66  Or. 
377,  133  P  800. 

896-23     Chard  v.  Co.,  182  App.  Div. 
455,  169  NYS  622. 

897-28     Cone  v.  Gilmore,  79  Or.  349, 
155  P  192. 


IBOHGRATION 
902-1     Jeung  Bow  v.  V.  S.,  228  Fed. 
868,  143  CCA  266. 

902-3  [a]  Admission  to  insular  pos- 
session does  not  prevent  the  commis- 
sioner gSheral  of  immigration  from 
establishing  rules  requiring  one  to  be 
re-examined  as  to  his  fitness  for  ad- 
mission on  his  arrival  in  the  United 
States  proper.  Healy  v.  Backus,  221 
Fed.  358,  137  CCA  166. 
902-4  Backus  v.  Owe  Sam  Goon,  235 
Fed.  847,  149  CCA  159. 
902-5  [a]  A  clerk  may  serve  on  tb* 
board. — Ex  parte  Momo  Tomimatsu, 
232  Fed.  376. 

902-6  Ex  parte  Lalime,  244  Fed. 
279. 

903-12  Ex  parte  Lalime,  244  Fed. 
279. 

[a]  Nor  before  the  secretary  of  labor 
on  appeal.  Ex  parte  Ching  Hing  221 
Fed.  261. 

003-13  [a]  The  person  excluded  Is 
entitled  to  have  the  secretary  of  labor 
determine  his  appeal  and  the  determi- 
nation of  the  appeal  by  another  per- 
son, not  authorized,  is  neither  a  fair 
hearing  nor  due  process  of  law.  Ex 
parte  Tsuie  Shee,  218  Fed.  256. 
904-16  Ex  parte  Lalime,  244  Fed. 
279;  Ex  parte  Tsuie  Shee,  218  Fed. 
256. 

904-lT  Yee  Won  v.  White  (CCA), 
258  Fed.  792. 

904-19  Lew  Loy  v.  U.  S.,  242  Fed. 
405,  155   CCA  181;      Ex  parte  Prout, 


253  Fed.  97;  U.  S.  V.  Jung  You,  235 
Fed.  1012. 

904-22  U.  S.  V.  Lew  Ah  Jung,  224 
Fed.  649. 

90S-25  White  v.  Tam  Sen,  252  Fed. 
131,  164  CCA  243;  TT.  S.  v.  Prentis,  230 
Fed.  936;  Ex  parte  Iwata,  219  Fed. 
610.  See  Ex  parte  Tom  Yuen,  230  Fed, 
656. 

905-26  Wong  Woo  v.  U.  S.,  240  Fed. 
673,  153  CCA  471.  See  Chieng  Ah  Sui 
V.  McCoy,  239  U.  S.  139,  36  Sup.  Ct. 
95,  60  L.  ed.  183. 

905-27  [a]  A  telegraphic  applica- 
tion for  a  warrant  can  be  resorted  to 
only  in  case  of  necessity.  Jouras  v. 
Allen,  222  Fed.  756,  138  CCA  210. 
905-29  Healy  v.  Backus,  221  Fed. 
358,  137  CCA  166.  See  Ex  parte  Chun 
Woi  San,  230  Fed.  538. 
.[a]  Particularity  of  warrant. — A  war- 
rant of  arrest  is  not  void  because  it 
does  not  show  what  act  or  acts  bring 
the  defendant  within  the  excluded 
classes,  and  is  sufficient  if  it  specifical- 
ly charges  him  with  the  fact  that  he  ii 
unlawfully  in  this  country  because  of 
his  entry  without  inspection.  Lee  Sim 
V.  IT.  S.,  218  Fed.  432,  134  CCA  232. 
905-30  [a]  Technical  objections  to 
form  of  warrant  will  not  be  sustained. 
Ex  parte  Wong  Yee  Toon,  227  Fed. 
247. 

[b]  A  defect  in  the  warrant  does  not 
entitle  petitioner  to  discharge  on 
habeas  corpus  proceedings.  Moy  Wing 
Sun  V.  Prentis,  234  Fed.  24,  188  CCA 
40;  Ong  Chew  Lung  v.  Burnett,  232 
Fed.  853,.  147  CCA  47. 
906-37  Billings  v.  Sitner,  228  Fed. 
315,  142  CCA  607;  Jouras  v.  Allen, 
222  Fed.  756,  138  CCA  210;  Whitfield 
V.  Hanges,  222  Fed.  745,  138  CCA  199. 
See  Ex  parte  Ng  Kwack  Kang,  233 
Fed.  478;  Ex  parte  Woo  Jan,  228  Fed. 
927;  Choy  Gum  v.  Backus,  223  Fed. 
487;  Ex  parte  Iwata,  219  Fed.  610; 
Ex  parte  Lam  Pui,  217  Fed.  456. 
906-38  McDonald  v.  Siu  Tak  Sam, 
225  Fed.  710,  140  CCA  584. 
906-39  Jouras  v.  Allen,  222  Fed. 
756,  138  CCA  210. 

907-42  See  Jeiing  Bow  v.  U.  S.,  228 
Fed.  868,  143  CCA  266;  McDonald  v. 
Siii  Tak  Sam,  225  Fed.  710,  140  CCA 
584;  In  re  Madeiros,  225  Fed.  90. 
fa]  The  refusal  of  a  request  for  coun- 
sel puts  upon  the  official  so  acting  a 
great  burden  of  explanation  and  of 
scrupulous    regard    for    the    prisoner's 
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rights  ■which  must  be  satisfactorily 
met.  Ex  parte  Chin  Loy  You,  223  Fed. 
833;  Ex  parte  Lam  Pui,  217  Fed.  456. 
907-44  See  Greenwood  v.  Frick,  233 
'  Fed.  629,  147  CCA  437. 

[a]  Witnesses  need  not  be  sworn. 
The  immigration  inspector  need  not 
put  the  witnesses/  under  oath,  and  he 
may  decide  the  question  of  the  right  of 
an  alien  to  enter  the  county  upon  his 
own  inspection  and  examination.  Lee 
Sim  f.  U.  S.,  218  Fed.  432,  134  CCA  232. 

[b]  The  hearing  is  summary  and  ad- 
ministrative rather  than  judicial,  and 
need  not  be  conducted  in  accordance 
with  the  procedure  and  rules  of  evi- 
dence followed  in  the  courts  of  law. 
The  essential  matter  is  that  there  shall 
have  been  an  honest  effort  to  arrive  at 
the  truth  by  methods  sufficiently  fair 
and  reasonable  to  amount  to  due  pro- 
cess of  law.  Chin  Yow  v.  V.  S.,  208  U. 
S.  8,  28  Sup.  Ct.  201,  52  L.  ed.  369;  Ex 
parte  Chin  Loy  You,  223  Fed.  833. 
908-47  Mark  Seong  v.  V.  S.,  242 
Fed.  496,  155  CCA  272. 

908-50  [a]  Other  charge.  —  Tama 
Miyake  v.  U.  S.  (CCA),  257  Fed.  732. 
908-51  Wong  Chung  v.  U.  S.,  244 
Fed.  410,  157  CCA  36;  Ex  parte  Lee 
Ying,  225  Fed.  335.  See  Ex  parte  Woo 
Jan,  228  Fed.  927. 

[a]  Act  not  applicable  to  native  bom 
persons  of  Chinese  descent.  Ng  You 
Nuey  V.  V.  S.,  224  Fed.  340,  140  CCA 
26. 

909-53  [a]  A  summary  investlga. 
tion,  not  a  judicial  trial,  is  contem- 
plated by  Act  of  1907.  Sibray  v.  U. 
S.,  227  Fed.  h  141  CCA  555. 
909-55  White  v.  Wong  Quen  Luck, 
243  Fed.  547,  156  CCA  245;  Ex  parte 
Woo  Jan,  228  Fed.  927. 
909-56  Woo  Vey  v.  V.  S..  242  Fed. 
838,  155  CCA  426. 

909-61  See  In  re  Madeiros,  225  Fed. 
90. 

909-63  Ex  parte  Chun  Woi  San,  230 
Fed.  538;  Ex  parte  Woo  Shing,  226 
Fed.  141. 

909-65  Low  Kwai  v.  Backus,  229 
Fed.  481,  143  CCA  549. 
910-67  In  re  Chan  Foo  Lin,  243  Fed. 
137,  156  CCA  3;  Jew  Lee  v.  V.  S., 
237  Fed.  1013,  151  CCA  75. 
910-72  [a]  On  death  of  commis- 
sioner, his  successor  does  not  acquire 
jurisdiction  in  pending  cases.  U.  S.  v. 
Chin  Dong  Ying,  229  Fed.  813. 


912-86  Woo  Vey  v.  V.  S.,  242  Fed. 
838,  155  CCA  426;  Jew  Lee  v.  U.  S., 
237  Fed.  1013,  151  CCA  75;  Lum  Kim 
V.  U.  S.,  225  Fed.  31,  140  '  CCA  367; 
Pong  Ping  Ngar  v.  U.  S..  223  Fed.  523, 

139  CCA  71;  U.  S.  v.  Hen  Loe,  236 
Fed.   794. 

[a]  Burden  of  proving  light  to  be 
here  is  on  defendant.  Bun  Chew  v. 
Connell,  233  Fed.  220,  147  CCA  226; 
Hoey  Ay  Sing  v.  V.  S..  22?  Fed.  209, 
142  CCA  9;  Sibray  v.  V.  S.,  227  Fed 
1,  141  CCA  556;  U.  S.  v.  Quan  Wah, 
224  Fed.  420,  140  CCA  114;  Ng  You 
Nuey  V.  U.  S..  224  Fed.  340,  140  CCA 
26;  Ex  parte  Wong  Foo,  230  Fed.  534; 
U.  S.  V.  Chin  Sing  Quong,  224  Fed.  7o2. 
912-87  U.  S.  f.  Chin  Sing  Quong, 
224  Fed.  752. 

[a]  Presumptions  as  to  Mongolians. 
In  deportation  proceedings  there  is  a 
presumption  that  a  person  of  the  Mon- 
golian race  is  an  alien.  Lee  Sim  v. 
V.  S.,  218  Fed.  432,  134  CCA  232. 
912-89  U.  S.  V.  Chin  Dong  Ying,  229 
Fed.  813. 

[a]  Certificate  lost.  —  Where  defend- 
ant claims  he  had  lost  the  certificate 
required  by  the  Chinese  Exclusion  Act, 
the  burden  of  proving  that  he  had  such 
statutory  certificate  is  upon  him.  Lau 
Lau  V.  U.  S..  223  Fed.  768.  139  CCA 
298. 

914-6  Chin  Hing  v.  White,  234  Fed. 
616,  148  CCA  382. 

914-7  Mah  Shee  v.  White,  242  Fed. 
868,   155   CCA  456. 

914-12  U.  S.  V.  Chin  Dong  Ying,  229 
Fed.  813. 

915-17  [a]  Dismissal  of  appeal  does 
not  restore  the  order  of  deportation. 
U.  S.  V.  Chin  Dong  Ying,  229  Fed.  813. 
915-21      Lew   Ling   Chong  ».  U.  S, 

222  Fed.  195,  137  CCA  635. 
915-24     Woo  Vey  v.  V.  S..  242  Fed. 
838,  155  CCA  426. 

915-25  Yee  Won  v.  White  (CCA), 
258  Fed.  792;  Jeung  Bock  Hong  v. 
White  (CCA),  258  Fed.  23;  Lee  Lew 
You  V.  U.  S.,  230  Fed.  820,  145  CCA 
130;     Lum  Kim  v.  V.  S.,  225  Fed.  31, 

140  CCA  357;    Fong  Ping  Ngar  v.  U.  S., 

223  Fed.  523,  139  CCA  71;  Yee  Et  v. 
U.  S.,  222  Fed.  66. 

[a]  A  review  of  the  facts  by  the  cir- 
cuit court  of  appeals  is  not  precluded 
on  an  appeal  from  district  court  affirm- 
ing the  commissioner's  report.  Lew 
Ling  Chong  v.  U.  S.,  222  Fed.  195,  137 
CCA  635. 
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916-27  [a]  Pending  appeal  in  habeas 
corpus.  In  re  Chin  Own,  242  Fed.  996. 
917-34    [a]    Ball  on  rerersal. — If  the 

writ  of  habeas  corpus  is  sustained  and 
prisoner  is  discharged  he  may  have  bail 
to  insure  his  appearance  if  the  ruling 
were  reversed,  but  only  in  that  case. 
U.  S.  V.  Sisson,  220  Fed.  538. 
917-35  Ex  parte  Chin  Loy  You,  223 
Fed.  833. 

917-36  Backus  v.  Owe  Sam  Ooon, 
235  Fed.  847,  149  CCA  159;  Yee  Won 
f.  White  (CCA),  258  Fed.  792. 
918-37  Lopez  v.  Howe  (CCA),  259 
Fed.  401;  Louie  Share  Gan  v.  White 
(CCA),  258  Fed.  798;  Yee  Won  v. 
White  (CCA),  258  Fed.  792;  Singh  v. 
V.  S.,  243  Fed.  559,  156  CCA  257. 
918-38  Ex  parte  Ng  Ewack  Kang, 
£33  Fed.  478. 

918-40  Sibray  v.  V.  S.,  227  Fed.  1, 
141  CCA  555;  Whitfield  v.  Hanges, 
222  Fed.  745,  138  CCA  199;  :Ex  parte 
Plastino,  236  Fed.  295;  Ex  parte  Tom 
Toy  Tin,  230  Fed.  747;  Ex  parte  Lee 
Dung  Moo,  230  Fed.  746;  Ex  parte 
Wong  Foo,  230  Fed.  534.  See  Wong 
Back  Sue  v.  Connell,  233  Fed.  659,  147 
CCA  467. 

918-41  U.  S.  V.  Sisson,  230  Fed.  974, 
145  CCA  168;  Ex  parte  Bun  Chew, 
220  Fed.  3ST. 

919-44  Lopez  v.  Howe  (CCA),  259 
Fed.  401;  Gegiow  v.  Uhl,  239  V.  S.  3, 
36  Sup.  Ct.  2,  60  L.  ed.  114;  Gin  Dock 
Sue  V.  U.  S.,  245  Fed.  308,  157  CCA 
500;  Sibray  v.  U.  S.,  227  Fed.  1,  141 
CCA  555. 

919-47  Lam  Fung  Yen  v.  Friek,  233 
Fed.  393,  147  CCA  329;  Wallis  v.  U.  S., 
230  Fed.  71,  144  CCA  369;  Chu  Tai 
Ngan  V.  Backus,  226  Fed.  446,  141  CCA 
276;  Ex  parte  Chin  Him,  227  Fed.  131. 
920-49  Chin  Sing  Quon  v.  U.  S.,  231 
Fed.  948,.  146  CCA  144;  Sibray  v.  V.  S., 
227  Fed.  1,  141  CCA  555. 
920-51  Wong  Yee  Toon  v.  Stump, 
233  Fed.  194,  147  CCA  200;  Ex  parte 
Leong  Wah  Jam,  230  Fed.  540;  Ex 
parte  Wong  Foo,  230  Fed.  534. 
921-53  Whitfield  v.  Hanges,  222  Fed. 
745,  138  CCA  199. 
'  921-55  Woo  Vey  v.  V.  S.,  242  Fed. 
838,  155  CCA  426. 

922-62  See  Whitfield  v.  Hanges,  222 
Fed.  745,  138  CCA  199;  Ex  parte 
Tsuie  Shee,  218  Fed.  256,  where  it  waa 
held  that  a  person  excluded  may  raise 
Iby  petition  in  habeas  corpus  the  ques- 


tion as  to  whether  his  appeal^  to  the 
secretary  of  labor  was  determined  by 
a  person  having  legal  authority  to  heai 
it. 

924-79  Whitfield  v.  Hanges,  222  Fed, 
745,  138  CCA  199,  a  deportation  caoo, 
925-84  U.  S.  V.  Sisson,  232  Fed.  59a, 
146  CCA  557;     Yee  Suey  v.  Berkshire, 

232  Fed.  143,  146  CCA  335;  U.  S.  v. 
Sisson,  230  Fed.  974,  145  CCIA  168;  U. 
S.  V.  Sisson,  220  Fed.  538. 

[a]  The  country  whence  he  came 
means  from  which  he  originally  came. 
Therefore  a  Chinaman  entering  the 
United  States  from  Mexico  or  Canada, 
wherein  he  was  temporarily  domiciled, 
is  properly  deported  to  China.  Wallis 
V.  U.  S.,  230  Fed.  71,  144  CCA  3ba; 
Jeung  Bow  v.  V.  S.,  228  Fed.  868,  U3 
CCA  266;     Wong  Back  Sue  v.  Connell, 

233  Fed.  659;  Bun  Chew  v.  Connell, 
233  Fed.  220;  Ex  parte  Chin  Him,  227 
Fed.  131;  Lee  Sim  v.  V.  8.,  218  Fed. 
432,  134  CCA  232;  U.  S.  v.  Sisson,  222 
Fed.  693;  Ex  parte  Jung  Sew,  221  Fed. 
500:  U.  S.  V.  Sisson,  220  Fed.  541;  Ei 
parte  Bun  Chew,  220  Fed.  387. 
925-85  Ng  Yon  Nuey  v.  U.  S.,  224 
Fed.  340,  140  CCA  26. 

926-89  [a]  Amendment  of  warrant, 
Where  the  warrant  of  deportation  does 
not  provide  for  deportation  to  the  port 
required  by  law,  it  is  doubtful  if  the 
court  has  power  to  change  it,  and  the 
detention  thereunder  is  illegal.  IT.  S, 
V.  Sisson,  220  Fed.  538. 

[b]  The  warrant  may  be  amended. 
Yee  Suey  v.  Berkshire,  232  Fed.  143, 
146  CCA  335. 

928-4  [a]  Civil  remedy  not  exclu- 
sive.— The  provision  for  a  civil  remedy 
does  not  exclude  a  criminal  prosecution. 
The  government  may  proceed  either  by 
indictment  to  punish  the  misdemeanor  ' 
or  by  civil  action  to  collect  the  pen- 
alty as  a  debt.  U.  S.  v.  Stevenson,  215 
U.  S.  190,  199,  30  Sup.  Ct.  35,  54  L.  ed. 
153;  Millon  v.  V.  S.,  219  Fed.  186,  134 
CCA  560.  , 

929-17  Toku  Sakai  v.  V.  S.,  239  Fed. 
492,  152  CCA  370. 

IMPUED    AND    EXPBESS    AGBEE- 

KIXNTS 
936-3  Matthews  v.  Myers  (Ind. 
App.),  115  NE  959;  Yancey  v.  Boyce, 
28  N.  D.  187,  148  NW  539;  Bryan 
V.  Eastern,  etc.  Co.,  28  P.  I.  310;  Farm- 
ers' U.  M.  Co.  V.  Anderson,  108  S.  C. 
I  66,  93  SE  422;    Buckeye  Cotton  Oil  Co. 
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V.  Matheson,  104  S.  C.  430,  89  SB  478; 
Henderson  v.  Davis  (Tex.  Civ.),  191 
SW  358. 

93S-7  Charlotte  v.  Bitulithie  Co.,  228 
Fed.  456,  143  CCA  38;  Blrod  Lumber 
Co.  17.  Moore,  186  Ala.  430,  65  S  175; 
Bridgeport  v.  Indem.  Co.,  91  Conn.  197, 
99  A  566;  Bailey  State  Bk.  v.  Heinse, 
178  la.  1203,  160  NW  903;  Owen'f). 
Hadley,  186  Mo.  App.  1,  171  SW  973; 
Daniels  v.  MeDaniels,  184  Mo.  App. 
354,  171  SW  14;  Waite  v.  Shoemaker 
&  Co.,  50  Mont.  264,  146  P  736. 
[a]  Assumpsit  may  be  maintained  for 
recovery  of  purchase  price,  where  prop- 
erty is  not  delivered  according  to  con. 
tract.  Taylor  v.  Beltoii,  188  Mich.  302, 
154  NW  149. 

942-16  BuUard  v,  Eames,  219  Mass. 
49,  106  NE  584.. 

943-18     Dunaway  v.  Eoden,  14  Ala. 
App.  501,  71  8  70;    Brooks  v.  Bellows, 
192  Mich.  109,  158  NW  152. 
945-23      Ehinevault   v.   Barrett,   185 
ni.  App.  423   (as  where  defendant  re- 
fuses   to    make    payment    due,    except 
upon  plaintiff's  performance  of  impos- 
sible conditions);    Waite  v.  Shoemaker 
&  Co.,  50  Mont.  264,  146  P  736. 
945-24  Madison-Jackson-Estill  Lumb. 
&  D.   Co.  V.   Coyle,   166   Ky.   108,   178 
SW     1170;      Brooks  v.   Bellows,     192 
Mich.  109,  158  NW  152. 
945-25     Borup  v.  Von  Kokeritz,  162 
App.  Div.  394,  147  NYS  832. 
946-26    Scarbrough  v.  Wheeler  (Tex. 
Civ.),  172  SW  196. 

946-28  Levins  v.  Phillips,  152  NYS 
1025. 

948-37  Dolan  v.  Lifsey,  19  Ga.  App. 
518,  91  SE  913. 

948-38    Horton  v.  Emerson,  30  N.  D. 
258,  152  NW  529;     Loudon  v.  Spencer, 
84  Wash.  236,  146  P  612. 
949-39    Dolan  v.  Lifsey,  19  Ga.  App. 
518,  91  SE  913. 

949-40  See  Dunn  v.  Cannon  Co.,  51 
Oki;  382,  151  P  1167. 
952-50  C.  T.  Patterson  Co.  v.  Lumb. 
Co.,  136  La.  60,  66  S  418;  John  Cowan 
V.  Meyer,  125  Md.  450,  94  A  18. 
953-53  Walsh  v.  Standart,  174  Cal. 
807,  164  P  795;  Maekey  v.  Lathrop  Co., 
91  Conn.  348,  99  A  691;  Bridgeport  v. 
Indem.  Co.,  91  Conn.  197,  99  A  566; 
Simpson  v.  Emmons,  116  Me.  14,  99  A 
658;  Lufkin  v.  Cutting,  225  Mass.  599, 
114  NE  822;  Dawson  v.  Flinton,  195 
Mo.  Api,  75,  190  SW:  972;  Polino  V. 
Keck,  80  W.  Va.  426,  92  SE  665. 


953-54    See  Gillin  v.  Hopkins,  28  Cal. 

App.  579,  153  P  724. 

956-59    Carroll  v.  Mfg  Co.,  181  Mich. 

280,  148  NW  390. 

958-5  Beeves  Lumb.  Co.  v.  Davis,  124 
Ark.  143,  187  SW  171. 
960-12  Shellberg  v.  McMahon,  98 
Kan.  46,  157  P  268. 
962-22  Monogram  Hardwood  Co.  ff. 
Thrower,  10  Ala.  App.  414,  65  S  89. 
See  Flanders  v.  Monroe,  172  la.  347, 
154  NW  586. 

963-23  Moore  v.  Kirkland,  112  Miss. 
55,  72  S  855;  David  ti.  Securities  Co., 
174  App.  Div.  593,  161  NYS  174. 
963-24  Security  Nat.  Bank  c.  Field, 
(Mo.  App.),  182  SW  815. 
963-28  Anderson  v.  Bank,  82  Or. 
357,  159  P  1033. 

963-29  [a]  Two  attorneys  engaS^ 
sepaxately  with  the  understanding  that 
they  shall  cooperate  in  an  action  may 
join  in  an  action  as  joint  plaintiffs  to 
recover  for  services.  It  is  not  neces- 
sary to  make  them  proper  joint  plain- 
tiffs that  they  be  partners  generally 
if  in  fact  there  is  a  joint  employment, 
nor  if  one  be  primarily  retained,  that 
the  client  at  his  request  also  employed 
the  other  to  assist  him.  The  client  hav 
ing  recognized  their  association  in  his 
affairs  for  a  long  time  should  not  now 
be.  allowed  to  say  that  he  employed  one 
alone.  Starrett  v.  Gault,  62  111.  App, 
209. 

965-41    McArthur  v.  Supply  Co.  (Mo. 
App.),  191  SW  1126. 
973-69     See  Harbeck  v.  Harbeck,  87 
Misc.  420,  149  NYS  791. 
975-79    Harless  v.  Haile  (Tex.  Civ.), 
174  SW  1020. 

979-98  Byrne  v.  Dorey,  221  Mau. 
399,  109  NE  146. 

981-7  Jackson  L.  Co.  v.  Trammell 
(Ala.),  74  S  469;  Greenlee  County  v. 
Cotey,  17  Ariz.  542,  155  P  302;  Wadin 
V.  Czuczka,  16  Ariz.  371,  146  P  491; 
McNulty  V.  Durham  (Colo.),  167  P  773; 
Barrow  v.  Pennington,  17  Ga.  App.  481, 
87  SE  719;  Minneapolis,  etc.  By.  Co. 
V.  Co.  (N.  D.),  168  NW  684;  Day  v. 
Trading  Co.  (Tex.  Civ.),  183  SW  85. 
[a]  The  facts  and  circumstances  upon 
which  an  implied  agreement  restc  need 
not  be  pleaded.  Underwood  v.  Bank, 
150  NYS  487. 

982-10  Twin  L.  Water  Co.  v.  Doh- 
ner,  242  Fed.  399,  155  CCA  175;  South- 
ern  States  Co.  v.  Long,  15  Ala.  App. 
286,  73  S  148;     Wadin  v.  Czuczka,  16 
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Ariz.  371,  146  P  491;  Postal  Tel.  C. 
Co.  V.  Assoc.  Press,  175  App.  Div  538, 
162  NYS  4;  Goodwin  v.  Films,  175 
App.  Div.  432,  161  NYS  1046;  Davis 
Lumb.  Co.  V.  Lumber  Co.,  85  Or.  542, 
167  P  507.  See  Averill  Machinery  Co. 
V.  Bain,  50  Mont.  612,  148  P  334;  An- 
tene  v.  Jensen,  47  Okl.  352,  148  P  727. 
983-12  Wadin  v.  Czuczka,  16  Ariz. 
371,  146  P  491;  Averill  Machinery  Co. 
V.  Bain,  50  Mont.  512,  148  P  334; 
Sloan  V.  Mitchell,  164  App.  Div.  687, 
149  NYS  1015;  Realty  Merc.  Credit 
Assn.  V.  Menger,  152  NYS  1045;  Wha- 
mond  V.  Board  of  Trade,  148  NYS  263. 

[a]  Ownership  of  cause  of  action  for 
breach  need  not  be  alleged.  Flanders 
V.  Monroe,  172  la.  347,  154  NW  586. 

[b]  Where  suit  Is  brought  by  the  per- 
son lieneficially  Interested,  the  narr. 
alleges  the  promise  to  be  made  to  him, 
and  proof  that  it  was  made  to  another 
for  his  benefit  will  support  the  declara- 
tion. Seigman  v.  Hoffacker,  57  Md. 
321. 

[c]  Averment  of  acceptance. — McGow- 
in  L.  &  B.  Co.  V.  Lumber  Co.,  192  Ala. 
35,  68  S  263. 

985-14  Buck  Creek  Lumber  Co.  v. 
Nelson,  188  Ala.  243,  66  S  476.  See 
Anderson  v.  Akin's  Est.,  99  Neb.  630, 
157  NW  334. 

98S-15    Yawger  &  Co.  v.  Joseph,  184 
Ind.  228,  108  NE  774. 
986-20    Lufkin  v.  Harvey,  125  Minn 
458,  147  NW  444. 

986-24  But  see  Prudential  Casualty 
Co.  V.  Kerr  (Ala.),  80  8  97. 
[a]  Where  contract  based  upon  past 
consideration. — Tudor  v.  Trust  Co.,  163 
Ky.  514,  173  SW  1118. 
987-28  Perry  v.  Gallagher  (Ala.),  75 
S  396. 

989-44  Klemik  v.  Hendrickson  Jew- 
elry Co.,  128  Minn.  490,  151  NW  203. 
992-58  Greenwood  v.  Alkahest,  19 
Ga.  App.  724,  92  SE  301 ;  Evans  Const. 
Co.  V.  Hatton  (Mo.  App.),  185  SW  1101. 
[al  Under  code  requiring  written  in- 
struments to  be  filed,  plans  and  specifi- 
cations need  not  be  attached  to  a  build- 
ing contract.  Young  v.  Older,  183  Ind. 
646,  109  NE  909. 

992-59     Minneapolis,  etc.  Ry,  Co.  V. 
Co.  (N.  D.),  168  NW  684. 
993-61     Leutheuaer  v.  Silent,  32  Cal. 
App.  423,  163  P  225. 
993-62     Sloss-Sheffield  S.  &  L  Co.  v. 
Payne,  192  Ala.  69,  68  S  359. 
994-65      Sibley  v.  Barclay,   14   Ala. 


App.  422,  70  S  201;  George  Gi«ford 
Co.  V.  Willman,  187  Mo.  App.  29,  173 
SW  53;  Straw  v.  Temple,  48  Utah  258, 
159   P  44. 

[a]    In  case  of  a  spoliation  of  the  con- 
tract,   however,    the    original    contract 
must  be  declared  upon.    Smith  v.  Bar- 
nes, 51  Mont.  202,  149  P  963. 
995-68     Caner  v.  Realty  Co.,  33  Cal. 
App.  479,  165  P  727;    Newman  v.  Brad- 
ley C.  Co.,  164  NYS  757. 
998-77     Life  Ins.  Cp.  v.  Proctor,  18 
Ga.  App.  517,  89  SE  1088;    Baby  Show 
Co.  V.  Pub.  Co.,  174  App.  Div.  368,  161 
NYS   205;      Roberts   v.  Atwood    (Tex. 
Civ.),  188  SW  1014, 
998-78     St.  Paul  L.  Co.  v.  Berkner, 
137  Minn.  402,  163  NW  668. 
999-80     Hall  v.  Liberty  Union,  161 
Ky.   299,   170   SW   631;.      Realty  Mer- 
cantile   Credit   Assn.    v.    Menger,     152 
NYS  1045;     Hedges  «.  Iron  Wks.,  166 
App.  Div.  208,  151  NYS  495;     Marcus 
Con.   Co.  V.  Weinbros   R.   E.    Co.,   162 
App.  Div.  495,     147  NYS  576;      Scar- 
brough    V.    Wheeler    (Tex.    Civ.),    172 
SW  196.     See  McCormick  v.  Badham, 
191  Ala.  339,  67  S  609. 
fa]     "Actually"  performed. — An  alle- 
gation  that   plaintiff   "actually"   per- 
formed   a    contract     is    not    sufficient. 
Marcus  Con.  Co.  v.  Weinbros  R.  E.  Co., 
162  App.  Div.   495,  147  NYS  576. 
1000-81     Sloss-Shefileld  S.  &.  I.  Co. 
V.  Payne,  192  Ala.  69,  68  S  359;  Ket- 
chum  V.  Alexander,  168  App.  Div.  38, 
153  NYS  864;     Caluwaert  v.  Schapiro. 
152  NYS  1016. 

[a]  Tender  of  release  must  be  alleged. 
in  a  suit  to  enforce  a  promise  to  pay 
a  certain  sum  for  a  release.  McCam- 
mon  V.  Kaiser,  218  N.  Y.  46,  112  NE 
572. 

1002-83  Yawger  &  Co.  v.  Joseph,  184 
Ind.  228,  108  NE  774;  Caluwaert  «. 
Schapiro,  152  NYS  1016. 
1002-84  Ainsworth  v.  Acheson  Har- 
den Co.,  172  App.  Div.  723,  158  NYS 
630;  Wright  v.  Larkin,  154  NYS  961. 
fa]  But  the  quo  modo  must  be  stated 
if  the  contract  is  indefinite  or  in  the 
alternative.  Arnold  v.  Wells,  21  N.  M. 
445,   155  P  724. 

1002-85  Hall  v.  Liberty  Union,  161 
Ky.  299,  170  SW  631. 
1003-86  Hall  v.  Liberty  Union,  161 
Ky.  299,  170  SW  631. 
1005-93  Roaring  Fork  Potato  Grow- 
ers r.  Prod.  Co.,  193  Mo.  App.  653,  187 
SW  617.  ' 
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[a]  Mutual  abandonment  must  be  al- 
leged, in  order  to  recover  for  part  per- 
formance. Ahlgren  v.  Walsh,  173  Cal. 
27,  158  P  748. 

1005-94  Pacific  P.  Cement  Co.  v. 
Hopkins,  174  Cal.  251,  162  P  1016;  Hil- 
ton V.  Taylor,  18  Ga.  App.  647,  90  SE 
223;  Young  v.  Older,  183  Ind.  646,  109 
NE  909;  Siegel  v.  Montgomery  W.  & 
Co.,  177  App.  Div.  487,  164  NYS  252; 
David  V.  Securities  Co.,  174  App.  Div. 
593,  161  NYS  174. 

1006-96  Woodward  Iron  Co.  v.  Fra- 
zier,  190  Ala.  305,  67  S  430;  Wadin  v. 
Czuezka,  16  Ariz.  371,  146  P  491 ;  Aver- 
ill  Machinery  Co.  v.  Bain,  50  Mont. 
512,  148  P  334;  Felt  C.  T.  Co.  v.  Inv. 
Co.,  50  Utah  364,  167  P  835;  Eyers  v. 
Burbank  Co.,  97  Wash.  220,  166  P  656. 
[a]  The  word  "breach"  need  not  bs 
used,  if  a  breach  is  clearly  stated. 
Pickard  v.  Burns  Detective  Agency 
(Mo.  App.),  187  SW  614. 
100e-9T  Bennett  v.  Produce  Co. 
(Ind.  At^.),  115  NE  793;  Torian  v. 
Fuqua,  175  Ky.  428,  194  SW  359;  S.  v. 
Ellison  (Mo.),  192  SW  725;  Spencer  v. 
Gross  K.  Co.,  22  N.  M.  426,  163  P 
1087;  Manny  v.  Burke,  174  App.  Dir. 
654,  160  NYS  879;  Modern  H.  Works 
V.  Liberal  T.  Co.,  164  NYS  622. 
1007-98  Woodward  Iron  Co.  v.  Fr*- 
zier,  190  Ala.  305,  67  S  430. 
1007-99  Woodward  Iron  Co.  v.  Fra- 
zier,  190  Ala.  305,  67  S  430. 
1008-6  Switow  V.  Dustman,  183  Ind. 
625,  109  NE  745. 

1008-7  Sloss-SheflSeld  S.  &  I.  Co.  v. 
Payne,  192  Ala.  69,  68  S  359;  Vath 
V.  Hallett,  31  Cal.  App.  290,  160  P 
1065. 

1009-8  Switow  V.  Dustman,  183  Ind. 
625,  109  NE  745. 

1010-12  Sibley  r.  Barclay,  14  Ala. 
App.  422,  70  S  201;  Weaver  Hdw.  Co. 
V.  Solomovitz,  98  Misc.  413,  163  NYS 
121;  Marx  v.  Novelty  Co.,  160  NYS 
861. 

1010-14  Eucalyptus  Growers'  Assn. 
V.  Land  Co.,  174  Cal.  330,  163  P  45; 
National  S.  Co.  v.  Mortgage  Co.  (Colo.), 
164  P  722;  Mark  v.  Stuart  Co.,  226 
Mass.  35,  115  NE  42;  Laurel  O.  ft 
G.  Co.  *.  Anthony  (Okl.),  162  P  203. 
[a]  No  issuable  defense  is  raised  by 
the  plea  of  general  issue  in  a  suit  upon 
an  unconditional  contract  in  writing. 
It  amounts  to  a  statement  simply  that: 
"I  promised  to  pay  the  plantiff;  I 
have  not  paid  him;  but  I  do  not  owe 


him."  Graves  v.  Denny,  15  6a.  App. 
718,  84  SE  187. 

1011-16      Graves  v.  Lumb.  Co.,  129 
Ark.  354,  196  SW  800. 
1013-33    Eadzinski  v.  Ahlswede,  185 
111.  App.  513. 

1014-48      McDew   v.   HoUingsworth, 
19  Ga.  App.  166,  91  SE  246. 
1018-67    Allen  v.  Amusement  Co.,  85 
Or.  636,  167  P  272. 

1019-73    George  v.  Eoberts,  186  Ala. 
521,  65  S  345;     Dean  v.  Tobacco  Corp., 
88  Conn.  619,  92  A  408. 
1019-75    Bates  v.  Const.  Co.,  255  Pa. 
200,  99  A  813. 

1021-89  Wait  v.  Williams,  107  S.  C. 
32,  91  SE  969. 

1022-95     See   Woodin  «.  Leach,  186 
Mo.  App.  275,  172  SW  62. 
1024-2      See   Myers  v.  Philip   Carey 
Co.,  17  Ga.  App.  535,  87  SB  825. 
1027-20      Church  v.   Swetland,     243 
Fed.  289,  156  CCA  69;     Jessey  «.  But- 
terfield,  61   Colo.   256,  157  P  1. 
1032-52     Trabuoco  v.  Collins     (Cal. 
App.),  179  P  221. 

1033-55  [a]  Beplicatlous  In  nature 
of  general  Issue. — Eeplications  setting 
up  contracts  substantially  contradict- 
ing the  versions  of  the  contracts  as  set 
up  in  the  pleas  are  in  the  nature  of  a 
general  issue  and  not  subject  to  de- 
murrer. Varnon  v.  Nabors,  189  Ala. 
464,  66  S  593. 

[b]  To  a  special  plea  of  fraud  in  the 
procurement  or  failure  in  the  consid- 
eration of  a  contract,  a  special  replica- 
tion is  not  necessary.  A  general  repli- 
cation is  the  only  proper  reply  to  such 
plea,  and  on  the  issue  thus  joined, 
plaintiff  may  introduce  any  evidence 
that  would  be  admissible  under  a  spe- 
cial replication  if  one  were  allowed. 
Coffman  v.  Viquesney,  76  W.  Va.  84, 
84  SE  1069. 

1034-63  Straw  v.  Temple.  48  Utah 
258,  159  P  44. 

1035-67  Cohen  v.  Home  Ins.  Co.,  5 
Boyce  (Del.),  531,  95  A  238;  Decker  v. 
Jordan,  79  Or.  109,  154  P  431.  But  see 
Caledonian  Fire  Ins.  Co.  v.  Shepherd, 
111  Miss.  175,  71  8  314;  Queen  Ins, 
Co.  V.  Dalrymple  (Okl.),  158  P  1154. 

1036-70    Central  of  Ga.  R.  Co.  v.  Is- 

bell  (Ala.),  73  S  648. 

1038-72     Shear    v.    Bruyere     (Tex. 

Civ.),  187  SW  243. 
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1039-73  [a]  TTnder  allegations  of 
breach  of  contract,'  plaintiff  cannot  re- 
cover on  proof  of  conversion.  Grist  V, 
Lee,  124  Aik.  206,  186  SW  825. 
1039-74  Thompson  Co.  v.  Cereal  Co., 
133  Minn.  316,  158  NW  424.  ' 
1041-80  Hankins  v.  Young,  174  la. 
383,  156  NW  380;  El  Paso  Milling  Co. 
V.  Davis,  194  Mo.  App.  1,  183  SW  361; 
Comptograph  Co.  i;.  Bank,  32  N.  D.  59, 
155  NW  680;  Schade  v.  Muller,'  75  Or. 
225,  146  P  144;  Day  v.  Trading  Co. 
(Tex.  Civ.),  183  SW  85. 
[a]  Where  action  is  brought  upon  a 
special  contract  of  employment  recov- 
ery may  be  had  on  quantum  meruit 
when  the  special  promise  is  not  estab- 
lished. Sturtevant  v.  Horse  Co.,  173 
App.  Div.  241,  159  NYS  399;  Canet  v. 
Smith,  173  App.  Div.  113,  159  NYS  593. 
1042-81  Becker  v.  Town,  175  la. 
159,  157  NW  221;  In  re  Oldfield's  Est., 
175  la.  118,  156  NW  977,  AnnCas 
1917D,  1067,  LEA  1916D,  1260;  El 
Paso  Milling  Co.  v.  Davis,  194  Mo. 
App.  1,  183  SW  361;  White  v.  Bar- 
row (Tex.  Civ.),  182  SW  1154. 
1044-88  Contra,  Northwestern  M.  & 
T.  Co.  V.  Swenson,  139  Minn.  365,  166 
NW  406. 

1045-95  George  Gifford  Co.  v.  Will- 
man,  187  Mo.  App.  29,  173  SW  53;  Gos- 
sett  V.  Vaughn  (Tex.  Civ.),  173  SW  933. 
1046-96  [a]  The  omission  of  pro- 
Tisions  not  qualifying  or  affecting  a 
provision  which  is  subject  of  suit  does 
not  present  a  variance.  Petershagen  v. 
Clothing  Co.,  188  Mo.  App.  581,  176 
SW  466. 

1047-99  Bearing  Fork  Potato  Grow- 
ers V.  Prod.  Co.,  193  Mo.  App.  653,  187 
SW  617. 

1048-5      See   Myers  v.  Philip   Carwr 
Co.,  17  Ga.  App.  535,  87  SE  825. 
1052-20     Nbrthwestem  M.  &  T.  Ch. 
V.   Swenson,    139   Minn.    365,   166    NW 
406. 

1053-22  Flickinger  v.  Inv.  Co.,  172 
Cal.-132,  155  P  627;  Ehrreich  v.  Cohn- 
Brown  &  Co.,  170  App.  Div,  827,  156 
NTtS  375.  See  Carnahan  Mfg.  Co.  v. 
Beebe-Bowles  Co.,  80  Or.  124,  156  P 
584. 

1054-32  Swift  &  Co.  V.  Salt  Co.,  233 
Fed.  231,  147  CCA  237;  Garvin  v. 
Davison,  101  Kan.  508,  168  P  318; 
Darling  v.  Bradstreet,  113  Me.  136,  93 
\  50;     Young  v.  Slatington  K.  Mills, 


56  Pa.  Super.  134;  Eaymond  v.  Est. 
(Vt.),  104  A  106;  Greenbaum  v.  Stern, 
90  Wash.   156,  155  P  751. 

[a]  What  the  contract  between  the 
parties  is,  is  a  question  for  the  jury. 
Wadin  v.  Czuczka,  16  Ariz.  371,  146 
P  491;  Darling  v.  Bradstreet,  113  Me. 
TS6,  93  A  50;  Auburn  Shale  Brick  Co, 
V.  Bldg.  Co.,  125  Md.  221,  93  A  443; 
Furneas,  Withy  &  Co.  v.  Bandall,  124 
Md.  101,  91  A  797. 

[b]  Whether  several  Instruments  con- 
stituted a  single  transaction  is  for  jury. 
Torrey  v.  Shea,  29  Cal.  App.  313,  155  P 
820. 

1055-33     Crossley    v.    Luniber    Co, 

(Mo.  App.),  187  SW  113. 

1056-41    Kuhn  v.  Buhl,  251  Pa.  348, 

96  A  977. 

1056-43    MoConnell  v.  Bank,  18  Ga. 

App.  52,  88   SE  824. 

1057-45      Watkins  Salt  Co.  u.   Mul- 

key,  225  Fed.  739,  141  CCA  11;     Clark 

V.  J.  E.  Watkins  Medical  Co.,  115  Ark. 

166,   171   SW   136;      Carroll   v.   Cohen, 

5  Boyoe  (Del.)  233,  91  A  1001;  Wisen- 
baker  &  Co.  v.  Yellow  Pine  Co.,  16  Ga. 
App.  699,  86  SE  46;  Empire  Mills  Co. 
V.  Eng.  &  Const.  Co.,  18  Ga.  App.  253, 
89  SB  530;  Eosenbaum  Bros.  v.  Devine, 
271  111.  354,  111  NE  97;  Eeif  v.  Cabi- 
net Co.,  185  111.  App.  577;  Pocahontas 
County  V.  Co.,  181  la.  1313,  165  NW 
422;  Phoenix  Pad  Mfg.  Co.  v.  Eoth, 
127  Md.  540,  96  A  762;    Furness,  Withy 

6  Co.  V.  Eandall,  124  Md.  101,  91  A 
797;  Waldstein  v.  Dooskin,  220  Mass. 
232,  107  NE  927;  Township  School 
Dist.  V.  MacEae,  198  Mich.  693,  165 
NW  618;  Cutler  v.  Spens  (Mich.),  IffS 
NW  224;  Foltmer  v.  First  M."  E. 
Church,  127  Minn.  129,  148  NW  1077; 
Decker  v.  Smith  &  Co.,  88  N.  J.  L. 
630,  96  A  915;  Marshall  v.  Saekett  & 
Wilhelms  Co.,  166  App.  Div.  141,  151 
NYS  1045;  Barkley  v.  Eealty  Co.,  170 
N.  C.  481,  87  SE  219;  Comanche  M. 
Co.  V.  Merc.  Co.,  55  Okl.  328,  155  P 
583;  Brown  v.  Coppadge,  54  Okl.  88, 
153  P  817;  Dahlstrom  v.  Hudelson,  80 
Or.  520,  157  P  798;  City  Messenger  & 
D.  Co.  V.  Tel.  Co.,  74  Or,  433,  145  P 
657. 

1059-46  Hening  v.  Whaley,  18  Ga. 
App.  208,  89  SE  166;  Ludden  &  Bates 
So.  Music  House  v.  Supply  Co.,  17  Ga. 
App.  581,  87  SE  823;  Bump  r.  Mc- 
Grannahan,  61  Ind.  App.  136,  111  NE 
640;  Becker  v.  Inc.  Town,  175  la.  159, 
157  NW  221;  Cutler  v.  Spens,  191  Mich. 
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603,  158  NW  '224;  Blocher  v.  Mayer 
Bros.  Co.,  127  Minn.  241,  149  NW  285; 
Douglass  V.  Morrisville,  89  Vt.  393,  95 
A  810;  Kieburtz  v.  Seattle,  84  Wash. 
196,  146  P  400;  Ehein  v.  Burns,  162 
Wis.  309,  156  NW  138.  See  Wenzel  v. 
Kieruj,  184  Mich.  284,  151  NW  641. 
1061-50  {a]  Whether  a  party  is  an 
Independent  contractor  is  a  question  of 
law.  Presaley  v.  Sallislaw,  54  Okl.  747, 
154  P  660. 

1061-51  [a]  The  puipose  of  execut- 
ing an  Instrument,  when  in  issue,  must 
be  submitted  to  the  jury.  Wisenbaker 
V.  Yellow  Pine   Co.,  16  Ga.  App.   699, 

86  SE  46. 

1061-52  Titus  V.  Whiteside,  228 
Fed.  965;  Ludden  &  Bates  So.  Music 
House  V.  Supply  Co.,  17  Ga.  App.  581, 

87  SE  823;  Scarlett  v.  Ins.  Co.,  199 
m.  App.  488;  Bump  v.  McGrannahan, 
61  Ind.  App.  136,  111  NE  640;  El- 
wood  V.  Goldman,  217  N.  Y.  585,  112 
NE  421;  Batesburg  Cotton  Oil  Co.  v. 
By.  Co.,  103  S.  0.  494,  88  SE  360. ' 
1061-53  Bump  V.  McGrannahan,  61 
Ind.  App.  136,  111  NE  640;  Young  v. 
E.  Mills,  56  Pa.  Super.  134. 

[a]  Whether  facts  offered  come  within 
provision  of  contract. — Where  in  the 
construction  of  a  contract  a  legal  prin- 
ciple is  not  involved  but  simply  a  de- 
termination as  to  whether  facts  of- 
fered in  evidence  come  within  the 
provision  of  the  contract  legally  con- 
strued, it  is  a  question  of  fact  and 
must  be  submitted  to  the  jury.  Toina- 
sek  V.  Edwardsville,  183  HI.  App.  493. 
1062-54  Dunaway  v.  Boden,  14  Ala. 
App.  501,  71  S  70. 

1062-55     MeNeer  v.  Ry.  Co.,  76  W. 
Va.  803,  86  SE  887. 
1062-56    Patterson  t).  Shaffer,  61  Pa. 
Super.  315. 

1062-60  Dunaway  v.  Eoden,  14  Ala. 
App.  501,  71  S  70;  Furness-Withy  & 
Co.  V.  Pahey,  127  Md.  333,  96  A  619. 
1063-62  Colorado  Yule  Marble  Co. 
r.  Collins,  230  Fed.  78,  144  CCA  376. 
1063-63  Buddy  Bealtv  Co.  v.  Cement 
Co.  (Mo.  App.),  200  SW  302;  Furman 
V.  Feibleman  &  Lehman  Co.,  88  N.  J. 
L.  711,  96  A  886.  See  McCurry  v.  Pur- 
^ason,  170  N.  C.  463,  87  SE  244. 
1063-65  Noyes  v.  Noyes,  224  Mass. 
125,  112  NE  850. 

1064-69  Dunaway  v.  Eoden,  14  Ala. 
App.  501,  71  8  70;  Grosse  «.  Peter- 
sen, 30  Oal.  App.  482,  158  P  511;  Atlas 
Floor  Co.  V.  Kesner,  192  111.  App.  458; 


Darling  v.  Bradstreet,  113  Me.  136,  93 
A  50;  Smith  v.  Town  of  Mary,  131 
Minn.  105,  154  NW  963;  Harrison  V. 
Dickerson,  87  N.  J.  L.  92,  93  A  718; 
Crosby  v.  Assn.,  61  Pa.  Super.  199. 
[a]  Waiver  of  full  performance  is  a 
jury  question  under  disputed  evidenee. 
United  Iron  Works  v.  Wagner,  89 
Wash.  293,  154  P  460. 
1064-70  Ferguson  v.  Christenien,  59 
Colo.  42,  147  P  362;  Waite  v.  Shoemak- 
er &  Co.,  50  Mont.  264,  146  P  736; 
Beyer  v.  Mounti,  60  Pa.  Super.  22; 
United  Iron  Works  v.  Wagner,  89 
Wash.  293,  154  P  460. 
1065-72  Harty  Bros.  t$  Harty  Co.  v. 
Carden-Callahan  Co.,  192  111.  App.  281; 
Holden  v.  Eoyall,  169  N.  C.  676,  86  SE 
583. 

1065-74  Kiser  v.  Denney,  99  Neb. 
3,  154  NW  835. 

1066-75  International  Text-Book 
Co.  V.  Martin,  221  Mass.  1,  108  NE 
469.  See  Vaughan  v.  Perry,  143  Ga. 
235,  84  SE  541. 

1066-76  Kimbro  v.  Wells,  121  Ark. 
45,  180  SW  342;  Carroll  v.  Cohen,  5 
Boyce  (Del.)  233,  91  A  1001;  Andrews 
V.  Hampton,  108  SE  290,  94  SE  112. 
1066-77  Torrey  v,  Shea,^29  Cal.  App. 
313,  155  P  820. 

1067-89    Paine  &  Nixon  Co.  v.  Guar- 
anty Co.,  135  Minn.  9,  159  NW  1075; 
Comanche  Merc.   Co.  v.  Merc.   Co.,  65 
Okl.  328,  155  P  583. 
1068-90     Clark  v.  Medical  Co.,  115 
Ark.    166,   171   SW   136. 
1071-5      Moore   v.    McCutchen    (Mo. 
App.),   190   SW   350. 
1071-7      Ball   Thrash   Co.   v.   McCor- 
mack,  172  N.  C.  677,  90  SB  916. 
1072-14    Grayling  L.  Co.  v.  Heming- 
way, 128  Ark.  535,  194  SW  508;  Pneu- 
matic Signal  Co.  v.  Ey.  Co.,  216  N.  Y. 
374,  110  NE  771;     Wolfe  City  Milling 
Co.  V.  Ward  (Tex.  Civ.),  194  SW  957. 

INCfEST 
2-3     HoUingsworth  v.  S.,  80  Tex.  Cr. 
299,   189   SW  488. 

4-13     See  Guyle  v.  S.,  102  Neb.  668, 
168  NW  567. 
5-20    S.  V.  Dunn  (la.),  160  NW  302. 


XNCOMFETENTB 
14-2  [a]  The  status  of  a  ipendthrlft 
does  not  continue  after  the  person  ap- 
pointed guardian  ceases  to  hold  that 
office.  Sullivan  v.  Lloyd,  221  Mass, 
108,    108   NE  923. 
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[b]  On  account  of  profligacy  merely, 
interdiction  is  not  allowed.  Interdic- 
tion of  Gaequet,  136  La.  957,  68  8  89. 
17-34  [a]  A  brother  of  the  spend- 
thrift, who  brought  the  petition  upon 
which  a  guardian  was  appointed,  is  « 
party  aggrieved  by  a  decree  accepting 
the  resignation  of  the  guardian.  Sul- 
livan V.  Lloyd,  221  Mass.  108,  108  NB 
923. 


UTOEMNITT 
22-4     Curtis  A  Q.  Co.  v.  Ins.  Co.,  58 
Okl.  470,  160  P  465. 
23-7     Sutton  v.  Champagne,  141  La. 
469,  75  S  209;     Betcher  v.  MeChesney, 
255  Pa.  394,  100  A  124. 
23-8      Eemmey  v.  Van  De   Carr,  177 
App.  Div  237,  163  NYS  724. 
23-9      Texarkana    Tel.    Co.    v.    Burge 
(Tex.  Civ.),  192  SW  807;     Puyallup  v. 
Vergowe,  95  Wash.  320,  163  P  779. 
23-13    Title,  etc.  Co.  v.  Hay,  175  Ky. 
671,   194   SW  922. 

24-20  Stuart  v.  Carter,  79  W.  Va, 
92,  90  SE  537. 

26-37  Pacific  Coast  Cas.  Co.  v.  Ins. 
Co.,  240  Fed.  36,  153  CCA  72;  Hall  v. 
Surety  Co.,  126  Ark.  535,  191  SW  32; 
St.  Joseph,  etc.  Ey.  Co.  v.  Ey.  Co.,  180 
la.  1292,  162  NW  812. 
27-41  American  Surety  Co.  v.  Stef- 
fen  (M«.  App.),  214  SW  806. 
29-49  [a]  Venue. — Farmers'  S.  Bank 
V.  Fidelity  k  T.  Guar.  Co.,  35  S.  D.  385, 
152    NW    512. 

30-S6  Newman  v.  Bradley  C.  Co.,  164 
NTS  757. 

31-65  Harrison  v.  Douglas,  16  Ga. 
App.  693,  85  SE  970  (petition  suffic- 
ient); American  Surety  Co.  v.  Steffen 
(Mo.  App.),  214  SW  806;  Gilleran  v. 
Springfield  C.  Soc,  176  App.  Div.  168, 
162   NYS   701. 

32-72  Speer  v.  S.,  130  Ark.  457,  198 
SW  113;  Voss  V.  Arthurs,  129  Ark. 
143,  195  SW  680. 


INDIANS 
37-2  Anderson  v.  Mathews,  174  Cal. 
637,  163  P  902;  Coleman  v.  Battiest 
(Okl.),  162  P  786;  Both  v.  Bank,  58 
Okl.  604,  160  P  505;  Higgins  v.  Waters 
(Okl.),  159  P  1129. 

38-13     Kitto  v:  S.,  98  Neb.  164,  152 
NW_380,  LEA  1915F,  587. 
39-17    Brown  v.  Anderson  (Okl.,  160 
P  724. 

39-19    See  Hoodenpyl    v.    Champion 
(Okl.),  177  P  369, 


39-22  Thompson  v.  Hill,  48  Okl.  30  i, 
150  P  203. 

[a]  After  action  of  commission  and 
secretary  on  allotment.  —  Courts  of 
equity  have  jurisdiction,  after  the 
Commission  to  the  Five  Civilized 
Tribes  and  the  secretary  of  the  inter- 
ior have  exercised  their  powers  and  ex- 
hausited  their  jurisdiction,  to  deter- 
mine whether  by  error  of  law,  or 
through  fraud  or  gross  mistake  of 
fact,  the  Commission  or  the  secretary 
has  failed  to  allot  land  in  the  Chero- 
kee Nation  to  the  citizen,  who,  under 
the  law  and  the  treaties,  was  entitled 
to  the  same,  Thomas  v.  Glenn,  51 
Okl.  755,  150  P  887;  Harnage  v.  Mar- 
tin, 40  Okl.  341,  136  P  154.  ' 
40-26  P.  V.  Becker,  215  N.  T.  42, 
109  NE  116;  S.  V.  Superior  Court 
(Wash.),  181  P  688. 

40-29     Kitto  V.  S.,  98  Neb.  164,  152 
NW  380,  LEA  1915F,  587. 
[c]     The  crime  of  assault  by  an  allot- 
tee  Indian   upon   another   allottee   In- 
dian, committed  within  the  limits  of  an 
Indian  reservation,  not  being  reserved 
to     the     jurisdiction     of     the     federal 
courts,  is  within  the  jurisdiction  of  a 
state  court.     Kitto  v.  S.,  98  Neb.  164, 
152  NW  380,  LEA  1915F,  587. 
41-32       See    In    re    Hickory"s   Guar- 
dianship (Okl.),  182  P  233. 
45-70    Blackbody  v.  Maupin,  38  S.  D. 
621,  162  NW  393. 

45-71  [a]  That  an  allotment  cer- 
tificate had  been  issued  at  the  time  of 
the  commencement  of  the  action  must 
be  shown.  Thompson  v.  Hill,  48  Okl. 
304,   150   P   203. 

45-72  Winters  v.  Cement  Co.  (Okl.), 
164  P  965. 

47-91  Anchor  Oil  Co.  c.-Gray  (CCA), 
257  Fed.  277;  Catron  v.  Allen  (Okl.), 
161  P  829;  Eeirdon  v.  Smith  (Okl.), 
161  P  798;  Egan  v.  Ingram,  58  Okl. 
766,  161  P  225. 

47-96  [a]  In  proceedings  to  recorer 
its  lands  the  United  States  cannot  be 
charged  with  laches.  U.  S.  v.  Fletcher, 
242  Fed.  818,  155  CCA  406. 
49-7  Carter  v.  Gas  Co.,  58  Okl.  365, 
160  P  319. 

50-17  First  S.  Bank  v.  Lowery  (Okl.), 
178  P  983. 


INDICTMENT  AND   INFOBMATION 

74-6      U.   S.  V.  Greenbaum,  252   Fed. 

259. 

74-9     g.  c.  Eodgers,  90  N,  J.  L.  60, 
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99  A  931;      De  Arman  v.  S.,  80   Tex. 
Cr.  147,  189  SW  145. 
75-10     riannagan  v.  Jepson,  177  la. 
393,  158  NW  641. 

75-13  Morgan  v.  S.  (Okl.  Cr.),  175 
P  625. 

76-16  0.  V.  Franeies,  250  Pa.  496, 
95  A  527. 

77-19  S.  V.  Bnssay,  38  B.  I.  454,  96 
A  337. 

77-21  C.  V.  Franeies,  250  Pa.  496,  95 
A  527. 

78-24  S.  V.  Bussay,  38  R.  I.  454,  96 
A  337;  S.  v.  Harr,  77  W.  Va.  637,  88 
SE  44. 

78-27  [b]  Except  In  caae  where 
punlslunent  la  by  fine  or  by  imprison- 
ment otherwise  than  in  the  peniten- 
tiary, criminal  prosecution  must  be  by 
indictment.  P.  v.  Yario,  194  111.  App. 
503. 

78-28  C.  17.  Franeies,  250  Pa.  496,  9? 
A  527. 

80-36  P.  V.  Yario,  194  111.  App.  503. 
84-55  C.  V.  Franeies,  250  Pa.  496,  95 
A  527;  U.  S.  v.  Santiago,  27  P.  I. 
408. 

85-59  U.  S.  V.  Weeks,  225  Fed.  1017; 
U.  S.  V.  Wells,  225  Fed.  320. 
85-60  [a]  Meaning  of  "Informa- 
tion" as  used  in  constitutional  restric- 
tion considered.  C.  v.  Franeies,  250 
Pa.  496,  95  A  527. 
85-61  Ex  parte  Winn,  28  Idaho  461, 
164  P  497. 

[a]  In  Texas^  conviction  upon  com- 
plaint without  information,  unless 
waived,  is  void.  Beakes  v.  S.,  78  Tex. 
Cr.  603,  182  SW  464. 

86-70  [a]  Defendant  may  waive  af- 
fidavit, and  trial  and  sentence  without 
affidavit  is  not  void  for  want  of  juris- 
diction. Sherrod  v.  S.,  197  Ala.  286, 
72  S  540. 

87-73  Howard  v.  8.,  15  Ala.  App. 
411,  73  S  559. 

88-85  tJ.  S.  V.  Chennault,  230  Fed. 
942;  S.  V.  Pailet,  139  La.  697,  71  S 
951. 

[b]  When  one  of  grand  jurors,  is 
asked  to  withdraw  during  deliberations 
on  bUl,  because  of  his  interest,  no  er- 
ror ia  committed.  C.  v.  Meyers,  62  Pa. 
Super.  223. 

[c]  Where  more  than  legal  number 
act  on  indictment,  it  is  invalid.  Bvani 
V.  S..  17  Ga.  App.  120,  86  SE  286. 
88-86  S.  V.  Bullock  (Fla.),  79  S  337; 
De  Arman  v.  S.,  80  Tex.  Cr.  147,  189 
SW  145. 


89-87     P.  V.  Lay,  193  Mich.  17,  159 

NW    299,    LEA    1917B,    608.      Comp., 

Evans  .«.   8.   17   Ga.   App.   120,   86  SE 

286. 

93-14    In  re  Eillcourse  (Del.),  104  A 

837;     De  Arman  v.  S.,  80  Tex.  Or.  147, 

189  SW  145. 

93-15      Davis  v.   S.    (Tex.   Cr.),   204 

SW  652. 

93-16     S.  V.  Fullerton  Lumb.  Co.,  35 

S.  D.  410,  152  NW  708. 

96-29    P.  V.  Jones  (111.),  125  NE  711. 

99-44     S.  V.  Knowlton,  115  Me.  644, 

99  A  631. 

99-45     Thompson  v.  S.,  18  Ga.  App. 

488,  89  SE  607. 

108-74    Fogg  V.  S.,  197  Ala.  278,  72 

S  522. 

112-2  U.  S.  V.  Wells,  225  Fed.  320. 
114-14  Muldrow  v.  S.  (Okl.  Cr.), 
185  P  332;  S.  v.  Sonnensehein,  37  S. 
D.  139,  156  NW  906;  S.  v.  Overson 
(Utah),  185  P  364;  Dahlgren  v.  S.,  163 
Wis.  141,  157  NW  531. 
[d]  In  Missouri.— S.  v.  Teague,  190 
Mo.  App.  280,  176  SW  250,  in  cases  of 
felony  only. 

115-17  Dahlgren  v.  S.,  163  Wis.  141, 
157  NW  531. 

[a]  S.  V.  Spencer,  15  Utah  149,  156, 
49  P  302;  HoUibaugh  v.  Hehn,  13  Wyo. 
269,  79  P  1044. 

[c]  Method  of  waiver. — S.  «.  Overson 
(Utah),  185  P  364. 

117-29  S.  V.  Superior  Court  (Wash.), 
185   P   605. 

118-39  Com.  V.  Burge,  176  Ky.  309, 
195  SW  406. 

119-45  P.  V.  Chober,  29  Cal.  App. 
627,  157  P  533. 

[g]  Thirty  days. — Butts  v.  8.,  19  Ariz, 
318,  170  P  792. 

120-48  S.  V.  Kilmer,  31  N.  D.  442, 
153  NW   1089. 

[a]  Where  preliminary  hearing  was 
held  suhsecLuently  to  convening  of 
term. — An  information  may  be  filed 
during  the  term  at  which  the  prelim- 
inary hearing  was  held.  S.  v.  Kilmer, 
31  N.  D.  442,  153  NW  1089. 
121-55  Milstead  v.  S.,  78  Tex.  Cr. 
446,  182  SW  305. 

121-56  Milstead  v.  S.,  78  Tex.  Cr. 
446,  182  SW  305. 

121-57  S.  V.  Boykin,  114  Miss.  527, 
75  8  378. 

122-69  Thurman  v.  S.,  81  Tex.  Cr. 
320,  196  SW  181, 
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122-70  S.  V.  Harris,  101  Kan.  187, 
165  P  667;     Beynolds  v.  S.  (Tex.  Or.), 

198  SW  958. 

[c]  Original  complaint  has  spent  its 
force  when  order  of  arrest  is  issued 
and  may  not  be  used  as  evidence  or 
for  any  other  purpose.  Ex  parte  Hart- 
well,  28  Cal.  App,  627,  153  P  730. 
124-73  Muldrow  v.  S.  (Okl.  Cr.),  185 
P  332. 

136-35  U.  S.  V.  Gaag,  237  Fed.  728. 
136-39  U.  S.  V.  Gaag,  237  Fed.  728. 
137-38     Macumber  v.  S.   (Tex.  Cr.), 

199  SW  298. 

139-55  e.  V.  Jack  (Mo.),  209  SW 
890. 

140-62  Beshirs  v.  S.,  14  Okl.  Cr.  578, 
174  P  577.  But  see  S.  V.  Martin  (Mo.), 
204  SW  537. 

140-63  [a]  Mistake  In  recital.— Af- 
fidavit taken  by  one  named  as  "assist- 
ant county  attorney"  cannot  be 
quashed  on  ground  that  he  was  a 
deputy  and  not  an  assistant.  Pierson 
V.  a.,  78  Tex.  Cr.  275,  180  SW  1080. 
140-66  S.  V.  Bldrige,  186  Ind.  330, 
116  NE  421. 

141-75  Gilbert  «.  S.,  17  Ga.  App. 
143,   86   SE   415. 

144-90  [d]  Wliere  the  information 
Is  Terified  by  the  prosecuting  attorney, 
the  affidavit  of  the  prosecuting  witness 
is  not  required  to  be  filed  with  it.  S. 
V.  Hobson  (Mo.),  177  SW  374. 
149-11  S.  V.  Mcintosh  (W.  Va.),  96 
SE  79. 

150-23  [b]  Itlinutes  returned  with 
defective  Indictment  may  be  attached 
to  new  indictment  which  may  be  found 
without  an  re-examination  of  the  wit- 
nesses. S.  V.  Asbury,  172  la.  606,  154 
NW  915. 

152-36  C.  V.  March,  248  Pa.  434,  94 
A  142. 

161-80  S.  V.  Barton  (Mo.),  209  SW 
888;  Bennett  v.  S.,  77  Tex.  Ci.  610, 
179  SW  713. 

169-23  S.  V.  LaFlamme,  116  Me.  41, 
99  A  772. 

169-25  S.  V.  Eolph,  140  Minn.  190, 
167  NW  553. 

178-59     P.  ex  rel.  Ireland  v.  Woods, 
177  App.  Div.  1,  163  NTS  991. 
181-76     P.  V.  Speedy,  198  111.  App. 
427. 

182-77  S.  1?.  Hayden  (Mo.),  190  SW 
311. 

188-9  Beed  v.  S.,  148  Ga.  18,  95  SE 
692. 


189-12  Stapleton  v.  S.,  19  Ga.  App. 
36,  90  SE  1029. 

190-13  [e]  Recital  held  sufficient. 
The  language,  "the  grand  jurors,  duly 
impaneled  and  sworn  .  .  .  upon  their 
oath  present,"  is  not  obnoxious  to  the 
objection  that  it  shows  that  only  one 
of  the  grand  jurors  were  sworn.  S.  v. 
Bansburg,  137  La.  392,  68  S  737. 
191-17  Putnam  v.  S.  (Ala.  App.),  76 
S  409;  S.  V.  Lumb.  Co.,  35  S.  D.  410, 
152  NW  708;  Lawson  v.  S.,  78  Tex.  Cr, 
74,  179  SW  1186. 

191-18  S.  V.  Schaeffer,  96  Ohio  215, 
117  NE  220,  AnnCasigiSE,  1137,  LBA 
1918B,  961. 

191-19     Oesting   v.   IT.    S.,    234   Fed, 
304,  148  CCA  206;  Martin  v.  S.,  80  Tex, 
Cr.  275,  189  SW  262. 
191-21     S.  v.  Eolph,   140  Minn.  190, 
167  NW  553. 

192-24  [d]  Erroneous  designation 
of  offense. — S.  v.  Bunch,  119  Ark.  219, 
177  SW  932. 

192-28  Lopez  v.  IT.  S.,  18  Ariz.  361, 
161  P  874.  ■* 

194-35  [b]  S.  V.  Eolph,  140  Minn. 
190,  167  NW  553. 

199-64  [c]  An  omission  In  the  sec- 
ond count  of  the  words  "in  the  nam* 
and  behalf  of  the  citizens  of  Georgia," 
is  not  fatal  on  demurrer.  Braxley  v.  S , 
143  Ga.  658,  85  SE  888. 
200-69  Lopez  v.  S.,  18  Ariz.  361,  161 
P  874. 

201-13  U.  S.  V.  Bosenberg,  251  Fed, 
963. 

203-19  [a]  Statute  does  not  appl;; 
to  presentments  when  it  names  indict- 
ments only.  Bracy  t--.  C,  119  Va.  867, 
89  SE  144. 

203-20  P.  V.  Howard,  31  Cal.  App, 
358,  160  P  697. 

203-22  Bracy  v.  C,  119  Va.  867,  89 
SE  144. 

204-24  Bracy  «.  C,  119  Va.  867,  8a 
SE  144. 

211-56  P.  V.  Curran,  286  111.  302,  121 
NE  637. 

214-77  Norman  v.  S.,  13  Ala.  App. 
337,  69  S  362. 

215-78  Norman  v.  S.,  13  Ala.  App. 
337,  69  S  362. 

221-4  Holt  V.  S.  (Ala.  App.),  78  S 
315,  is  surplusage. 

222-12     Holland  «.  S.,  100  Neb.  444, 
160  NW  893. 
[c]    Solicitor-general  act  "cLlsi^nalifled 
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from  interest"  jilthough  he  would  par- 
ticipate in  the  fine.  Pinkney  v.  S.,  22 
Ga.  App.  105,  95  SE  539. 
228-39  Parish  v.  U.  S.,  247  Fed.  40, 
159  CCA  258;  Banks  v.  S.,  13  Ala.  App. 
41,  69  S  242. 

229-43  Banks  v.  8.,  13  Ala.  App.  41, 
69  S  242. 

240-98  [j]  In  Tennessee,  the  code 
provides  thait  the  omission  to  endorse 
the  names  of  the  witnesses  upon  the 
indictment  shall  not  invalidate  the 
finding  of  the  indictment.  Dietzel  v. 
S.,  132  Tenn.  47,  177  SW  47. 
242-3  [a]  It  is  an  jzregulaxity 
merely  to  omit  such  indorsement.  S. 
11.  Gaimos,  53  Mont.  118,  162  P  596. 
244-8  Snow  v.  S.  (Ark.),  215  SW  3. 
245-9  Simmons  v.  S.  (Ala.  App.),  81 
S  137. 

[b]  Former  testimony  of  witness 
whose  name  is  not  indorsed  upon  in- 
dictment is  admissible.  Beshirs  v.  S., 
14  Okl.  Cr.  578,  174  P  577. 

247-20  S.  V.  Nolan,  31  Idaho  71,  169 
P  295;  Galvan  v.  S.,  77  Tex.  Ci;.  646, 
179  SW  875. 

247-21  Samuels  v.  S.,  101  Neb.  383, 
163  NW  312. 

248-22  P.  v.  Hawks  (Mich.),  172 
NW  405;  P.  V.  Powers  (Mich.),  168 
NW  938. 

249-29  S.  V.  Eiekmire  (Minn.),  174 
NW  529 

255-67  Bobbins  v.  S.,  12  Okl.  Cr.  294, 
155  P  491. 

2S5-68  S.  V.  Teague,  190  Mo.  App. 
280,  176  SW  250;  Bobbins  v.  S.,  12  Okl. 
Cr.  294,  155  P  491. 

258-85  [d]  Where  not  drawn  un- 
der statute. — An  information  which 
does  not  purport  to  have  been  drawn 
under  any  particular  statute  but  which 
concludes  contrary  to  the  form  of  the 
statute  is  sufficient.  S  v.  Horner,  35 
S.  D.  612,  153  NW  766. 
259-88  Talkington  v.  S.,  13  Okl.  Cr. 
577,  165  P  906. 

[c]  Verification  by  prosecuting  officer 
constitutes  sufficient  subscription.    S.  v. 
Queen,  103  Kan.  632,  176  P  111. 
261-97     Huffman  v.  S.,  183  Ind.  698, 
109   NE    401,   748. 

262-6     U.  S.  V.  Adams  Exp.  Co.,  230 

Fed.  531;  Tiles  v.  S.  (Okl.  Cr.),  182  P 

911. 

263-9     U.  S.  V.  Produce  Co.,  230  Fed. 

290;  Holland  ».  S.,  100  Neb.  444,  160 

NW  893. 


264-10     U.  S.  V.  Wells,  225  Fed.  320; 
P.  V.  Clark,  280  111.  160,  117  NE  432. 
265-12     S.   V.   Better,   193   Mo.   App. 
110,  181  SW  1158. 

[a]     Constitutional     provision. — P.     v. 
Powers,  283  111.  438,  119  NE  421. 
266-15     S.    V.   Better,   193   Mo.   App. 
110,  181  SW  1168. 

266-16  S.  V.  Better,  193  Mo.  App. 
110,  181  SW  1158. 

267-18  Files  v.  S.  (Okl.  Cr.),  182  P 
911. 

268-21  P.  V.  Powers,  283  111.  438, 
119  NE  421. 

268-24  S.  V.  Loesch  (Mo.),  180  SW 
875 

270-33  U.  S.  V.  Wells,  225  Fed.  320. 
270-34  P.  V.  Fitzpatriek,  ,  192  111. 
App.  125;  S.  V.  McCullough,  101  Kan. 
52,  165  P  644. 

270-38     [a]    Notary    imbllc    cannot 
take  verification  to  information.    U.  S. 
V.  Produce  Co.,  230  Fed.  290. 
273-47     S.  V.  Hobson  (Mo.),  177  SW 
374. 

274-50  S.  V.  Hewett,  103  Wash.  52, 
173  P  726. 

276-60  S.  V.  Fisher,  172  la.  462,  154 
NW  587. 

276-65  S.  V.  Kilmer,  31  N.  D.  442, 
153  NW  1089;  Hisaw  v.  S.,  13  Okl.  Cr. 
484,  165  P  636. 

280-82  S.  V.  Kilmer,  31  N.  D.  442, 
153  NW  1089. 

285-96  McCaig  v.  S.  (Ala.  App.),  80 
S  155. 

291-30  Brown  v.  V.  S.  (CCA),  257 
Fed.  703. 

295-48  S.  V.  Vnia  (Vt.),  102  A  935. 
296-49  P.  V.  Stoyan,  280  HI.  300, 
117  NE  464. 

296-50    P.  V.  Marini,  22  P.  B.  10. 
296-51     Fugate  v.   C,   177   Ky.   794, 
198  SW  240. 

296-52  Shepard  v.  V.  S.,  236  Fed. 
73,  149  CCA  283. 

299-63  Addington  v.  S.  (Ala.  App.), 
74  8  846;  Harvey  v.  S.,  15  Ala.  App. 
311,  73  S  200;  Hancock  v.  S.,  14  Ala. 
App.  91,  71  S  973;  Turner  v.  S.,  14  Ala. 
App.  29,  70  S  971;  P.  v.  Brady,  272  111. 
401,  112  NE  126;  S.  v.  Theiiot,  13»  !«, 
741,  72  S  191,  LEA1917F,  683;  S.  v. 
Shadroui,  89  Vt.  520,  96  A  8;  S.  c.  Hur- 
ley,, 78  W.  Va.  638,  90  SE  109;  S.  v. 
Farley,  78  W.  Va.  471,  89  SE  738;  S.  v. 
Sixo,  77  W.  Va.  243,  87  SE  267. 
300-64  Bridgeforth  v.  S.,  15  Ala. 
App.  502,  74  S  402;  S.  v.  Farley,  78  W, 
Va.  471,  89  SE  738. 
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300-65  S.  V.  Theriot,  139  La.  741,  72 
S  191,  LEA1916F,  683;  8.  v.  Sixo,  77 
W.  Va.  243,  87  SB  267. 
301-66  P.  V.  Brady,  272  til.  401,  112 
NE  126;  S.  V.  Farley,  78  W.  Va.  471, 
89  SE  738. 

302-72  Foster  v.  S.  (Ala.  App.),  78 
S  721;  Turner  v.  S.,  14  Ala.  App.  29, 
70  S  971;  S.  v.  Farleyj  78  W.  Va.  471, 
89  SE  738. 

302-73  Braxley  v.  S.,  143  Ga.  658, 
85  SE  888;  S.  v.  Jones  (Me.),  98  A 
659;  S.  V.  Duane,  115  Me.  550,  98  A  578j 
S.  V.  Shadroui,  89  Vt.  520,  96  A  8;'"S. 
V.  Sullivan,  97  "Wash.  639,  166  P  1123. 
[e]  Otberwlse  It  Is  subject  to  de- 
murrer.— Ex  parte  Stollenwerck  (Ala.), 
78  S  454. 

303-77  S.  V.  Garland,  140  La.  401, 
73  S  246;  S.  v.  Moser,  98  Wash.  481, 
167  P  1101. 

303-81  Blackwell  v.  S.,  69  Fla.  453, 
68  S  479;  S.  V.  Cotz,  94  Wash.  163,  161 
P  1191,  habitual  criminal. 
304-82  Smith  v.  S.,  72  Fla.  449,  73 
S  354;  P.  V.  Holt«man,  195  111.  App. 
53;  S.  V.  Mairoy,  103  Wash.  193,  174 
P  10. 

304-83  S.  V.  AndruB,  29  Ida.  1,  156 
P  421. 

305-86  Knauer  v.  U.  S.,  237  Fed.  8, 
150  CCA  210;  S.  v.  Andrus,  29  Ida.  1, 
156  P  421;  S.  V.  Kerr,  117  Me.  254,  103 
A  585. 

[b]    Language   shall  be   construed  in 
its  usual  acceptance.   Sturgeon  v.  S.,  17 
Ariz.  513,  154  P  1050. 
306-88     S.  V.  Cox.  136  La.  1008,  68 
S  107. 
306-89     S.  V.  Mahoney,  115  Me.  251, 

98  A  750. 

308-1     Winterman  v.  S.,  77  Tex.  Cr. 

510,  179  SW  704. 

308-7    Burnett  v.  0.,  172  Ky.  397,  189 

SW  460. 

309-10    S.  V.  Mooney,  173  N.  0.  798, 

92  SE  610. 

310-14    Abrams  v.  8.,  13  Okl.  Cr.  11, 

161  P  331. 

311-19    See  Poore  v.  8.  (Ala.  App.). 

82  S  627. 

311-24    Pawlicki  v.  E.  Co.,  191  Mich. 

536,  158  NW  162. 

311-27    S.  t!.  LaFIamme,  116  Me.  41, 

99  A  772;  S.  V.  Lee,  111  Miss.  773,  72 
S  195;  P.  V.  Grout,  174  App.  Div.  608, 
161  NY8  718;  Dupree  v.  8.,  80  Tex.  Cr. 
211.  190  SW  181. 

313-32  S.  V.  Byrd  (Mo.),  213  SW  35. 
[e]     "Shoou"    instead     of     "shoot" 


used   in   charging  the   ofFense,   renders 
indictment    insufficient.    S.    v.    Atkins, 
142   La.    862,    77    8    771. 
313-32     Blackwell  v.  S.,  69  Fla.  453, 
68  S  479;  S.  v.  Morehead,  271  Mo.  84, 

195  SW  1043. 

316-37  Keys  v.  8.,  110  Miss.  433,  70 
S  457. 

318-41  Keys  v.  S.,  110  Miss.  433,  70 
S  457;  S.  V.  Wingard,  92  Wash.  219, 
158  P  725. 

319-45  P.  V.  Slaughter,  33  Cal.  App. 
365,  165  P  44. 

319-46  S.  V.  Wingard,  92  Wash.  219, 
158  P  725. 

321-64  Knoell  v.  V.  8..  239  Fed.  16, 
162  CCA  66;  U.  S.  v.  Brewers'  Assn., 
239  Fed.  163;  IT.  8.  v.  Gradwell,  234 
Fed.  446;  Bice  v.  8.  (Ala.  App.),  78  8 
410  (complaint  insufficient);  U.  S.  v, 
Carney,  228  Fed.  163;  Cooper  u.  8.,  IS 
Ala.  App.  657,  74  S  753;  Trent  v.  8.,  15 
Ala.  App.  485,  73  8  834;  P.  v.  Canfield, 
28  Cal.  App.  792,  154  P  33;  Pruitt  v. 
8.  (Fla.),  78  S  425;  Smith  v.  S.  (Fla.), 
78  8  530;  8.  v.  Burns,  181  la.  1098, 
165  NW  346;  Morgan  v.  C,  172  Ky. 
684,  189  SW  943;  S.  v.  Mahoney,  115 
Me.  251.  98  A  750;  S.  v.  By.  Co.,  112 
Miss.  23,  72  S  837;  Tucker  v.  8.,  14 
Okl.  Cr.  54,  167  P  637;  P.  v.  Marini, 
22  P.  E.  10;  Wehunt  v.  S.,  136  Tenn, 
223,  188  SW  939;  Wilson  v.  8.,  80  Tex. 
Cr.  266,  189  SW  1071;  8.  v.  Gesas,  49 
Utah  181,  162  P  366;  S.  v.  Baton  (Vt.), 
102  A  1025. 

323-66  U.  8.  V.  Carney,  228  Fed. 
163;  P.  V.  Canfield,  28  Cal.  App.  792, 
154  P  33;  Smith  v.  8.  (Fla.),  78  S  530. 
[b]  The  words  "«B  aforesaid,"  "so," 
and  the  like,  do  not  vitiate  an  indict- 
ment. Finnegan  v.  V.  S.,  231  Fed.  561, 
145  CCA  447. 

323-67  [a]  Argumentative  allega- 
tions may  however  be  cured  by  verdict 
of  conviction.  S.  v.  Eaton  (Vt.),  102  A 
1025. 

324-69  8.  v.  Wade,  267  Mo.  249,  183 
SW  598;  S.  v.  Van  Eusehen,  38  8.  D. 
187,  160  NW  811. 

325-73  Knauer  v.  V.  8.,  237  Fed.  8, 
150  CCA  210;  U.  S.  V.  King,  229  Fed. 
275. 

327-86  8.  V.  Crouse,  117  Me.  363,  104 
A  525;  Merchant  v.  8..  12  Okl.  Cr.  360, 
157  P  272;  8.  V.  Otto,  38  S.  D.  353, 
161   NW  340;  Janks  v.  8.  (Tex.  Cr.), 

196  SW  182;  S.  V.  Villa  (Vt.),  102  A 
935. 
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327-87  S.  V.  McAninch,  172  la.  96, 
154  NW  399. 

327-88  S.  V.  Davis,  39  E.  I.  276,  97 
A  818,  AnnCasl918C,  563;  S.  v.  Villa, 
(Vt.),  102  A  935. 

327-89  Sheridan  v.  U.  S.,  236  Fed. 
305,  149  CCA  437j  U.  S.  v.  Ruitelen,  233 
Fed.  793;  Sweat  v.  S.,  126  Ark.  213,  190 
SW  433;  S.  V.  Wimer  (Del.),  103  A 
752;  S.  I'.  Burns,  181  la.  1098,  165  NW 
346;  Smith  r.  S.,  112  Miss.  802,  73  S 
793;  S.  V.  Wade,  267  Mo.  249,  183  SW 
598;  S.  f.  Wolf  (Mont.),  185  P  556; 
Abrams  v.  8.,  13  Okl.  Cr.  11,  161  P  331; 
S.  V.  Davis,  39  E.  I.  276,  97  A  818,  Ann 
Casl918C,  563;  City  of  Seattle  v.  Molin, 
99  Wash.  210,  169  P  318. 
328-90  Linn  v.  TJ.  S.,  234  Fed.  543, 
148  CCA  309;  Oeating  v.  U.  S.,  234  Fed. 
304,  148  CCA  206;  U.  S.  v.  Eintelen, 
233  Fed.  793;  Robinson  v.  S.,  69  Fla. 
521,  68  S  649,  LEA1915E,  1215;  Cashia 
V.  a,  18  Ga.  App.  87,  88  SE  996;  Mer- 
chant V.  S.,  12  Oil.  Cr.  360,  157  P  272; 
Ah  Poo  V.  Stevenson,  83  Or.  340,  163  P 
822;  Wimterman  v.  S.,  77  Tex.  Cr.  510, 
179  SW  704. 

328-91  U.  S.  V.  Eintelen,  233  Fed. 
793;  Addington  v.  8.  (Ala.  App.),  74 
S  846;  S.  V.  Wimer  (Del.),  103  A  752; 
S.  V.  Wohlmouth,  78  W.  Va.  404,  89  SE 
7. 

328-92  V.  S.  V.  Eintelen,  233  Fed. 
793;  U.  S.  V.  Carney,  228  Fed.  163; 
Sheirod  v.  S.,  14  Ala.  App.  57,  71  S  76: 
Callaghan  v.  S.,  17  Ariz.  529,  155  P 
308;  Pruitt  v.  S.  (Fla.),  78  S  425;  Bar- 
rentine  v.  S..  72  Fla.  1.  72  8  280;  Bari- 
neau  v.  S.,  71  Fla.  598,  72  S  179;  EufE 
V.  S.,  17  Ga.  App.  337,  86  SE  784;  Smith 
V.  S.,  186  Ind.  252,  115  NE  943;  S.  v. 
Eubin,  91  N.  J.  L.  368,  103  A  390;  P.  v. 
Diamond,  95  Misc.  114,  160  NY8  603; 
Merchant  v.  S.,  12  Okl.  Cr.  360,  157  P 
272;  S.  V.  Davis,  39  E.  I.  276,  97  A  818, 
AnnCa8l918C,  563;  Winterman  v.  S.,  77 
Tex.  Cr.  510,  179  SW  704;  S.  ■;;.  Villn 
(Vt.),  102  A  935;  S.  v.  Wohlmouth,  78 
W.  Va.  404,  89  SB  7.  . 
329-93  U.  S.  V.  Brewers'  Assn.,  239 
Fed.  163;  U.  S.  v.  Eintelen,  233  Fed. 
793;  Piuitt  v:  8.  (Fla.),  78  8  425;  Bari- 
neau  v.  8.,  71  Fla.  598,  72  8  179;  Eob- 
inson  v.  S..  69  Fla.  521,  68  S  649;  S.  v. 
Mines,  137  La.  489,  68  S  837,  LEA 
1915B,  1215;  S.  v.  Stovall,  137  La.  404, 
68  S  741 J  S.  V.  Munsey,  114  Me.  408,  96 
A  729;  P.  V.  Gilbert,  96  Misc.  660,  162 
NY8  126;  P.  V.  Diamond,  95  Misc.  114, 
160  NYS  603;  Winterman  v.  S.,  77  Tex, 


Cr.  510,  179  SW  704;  8.  v.  Villa  (Vt.), 

102  A  935;  8.  v.  Wohlmouth,  78  W.  Va. 

404,  89  SE  7.   See  P.  v.  Brady,  272  111. 

401,  112  NE  126. 

[e]      But  Indictment  need  not  be  so 

certain  as   to   constitute  without   oral 

proof,  a  bar  to  a  second.    S.  v.  Davis, 

89  E.  I.  276,  97  A  818,  AunCas]918C, 

563. 

330-95    S.  V.  Dudley,  89  N.  J.  L.  42, 

97  A  772;  S.  v.  Wohlmouth,  78  W.  Va. 

404,  89  SE  7. 

331-97    Winterman  v.  S.,  77  Tex,  Or.' 

510,  179  SW  704. 

331-98     S.  V.  Morris,  83  Or.  429,  163 

P  567. 

332-99     Barrentine  v.   8.,  72  Fla.   1, 

72  8  280;  Simond  v.  8.,  127  Md.  29,  95 

A  1073;    8.  v.  Eaton  (Vt.),  102  A  1025. 

332-1     Barineau  v.  S.,  71  Fla.  598,  72 

S  179. 

333-7    Knauer  -v.  V.  S.,  237  Fed.  8, 

150  CCA  210. 

333-10     Finnegan  v.  V.  S.,  231  Fed. 

561,  145  CCA  447;     Ex  parte  Eankin 

(Cal.  App.),  183  P  686. 

333-11     Stetson  v.  V.  8.  (CCA),  257 

Fed.   689;   P.   v.  Griesheimer,   176   Cal. 

44,  167  P  521;  Williams  «.  S.,  14  Okl. 

Cr.  100,  167  P  763.    Comp.  Noah  v.  S., 

15  Ala.  App.  142,  72  8  611. 

334-13     Simpson  v.  V.   8.,   241   Fed. 

841,  154  CCa  543;    P.  v.  Carrell,  31  Cal. 

App.  793,  361   P  995;  Teague  v.  S.,  13 

Okl.  Cr.  270,  163  P  954. 

334-14     8.   V.   Lynes,   194   Mo.   App. 

184,  185  SW  535. 

335-17  Sampson  v.  S.  (Tex.  Cr.), 
204  SW  324. 

335-18  8.  V.  Wingard,  92  Wash.  219, 
158  P  725. 

335-19  Rogers  v.  S.,  133  Ark.  85,  201 
SW  845;  Medical  Examiners  v.  Gied- 
royc,  91  N.  J.  L.  61,  102  A  906;  S.  V. 
Laymon  (S.  D.),  167  NW  402;  S.  v. 
Shadroui,  89  Vt.  520,  96  A  8. 
336-22  S.  V.  Shadroui,  89  Vt.  520, 
96  A  8. 

339-40  Smith  v.  8..  71  Fla.  97,  70 
8  943,  cit.  12  Standard  Pboc.  339. 
[c]  Discrepancy  between  accusatory 
part  and  body  of  indictment  is  not 
fatal  unless  so  material  as  to  be  mis- 
leading. Henry  v.  C,  169  Ky.  548,  184 
SW  870. 

341-50  Smith  v.  8.,  71  Fla.  97,  70 
8  943;  8.  v.  Hayden  (Mo.),  190  SW 
311. 
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341-51    Henry  v.  C,  169  Ky.  548,  184 
SW  870j   C.  V.  Holliday,  166  Ky.  381, 
179  SW  235. 
342-56    Euff  V.  S.,  17  Ga.  App.  337, 

86  SE  784. 

342-57  P.  V.  Canfieia,  28  Cal.  App. 
792,  154  P  33. 

342-58  Noah  v.  S.,  15  Ala.  App.  142, 
72  S  611;  Ex  parte  Kostriken,  34  Oal. 
App.  489,  168  P  150;  P.  v.  Canfield,  28 
Cal.  App.  792,  154  P  33;  Knepper  v.  P. 
(Colo.),  167  P  779;  Eoughlin  v.  S.,  17 
Ga.  App.  205,  86  SE  452;  Smith  v.  S., 
186,  Ind.  252,  115  NE  943  (driving 
automobile);  8.  v.  Burns,  181  la.  1098, 
165  NW  346;  S.  v.  Maggiore,  143  La. 
463,  78  S  737;  S.  v.  Barnette,  138  La. 
693,  70  S  614;  S.  v.  Beliveau,  114  Me. 
477,  96  A  779;  S.  v.  Munsey,  114  Me. 
408,  96  A  729;  P.  v.  Diamond,  95  Miso. 
114,  160  NYS  603;  S.  v.  Horner,  35  S. 
D.  612,  153  NW  766;  Powell  v.  S.  (Tex. 
Cr.),  204  SW  439;  S.  v.  Ericson,  47 
Utah  452,  154  P  948;  S.  v.  Villa  (Vt.), 
102  A  935;  S.  v.  Takano,  94  Wash.  119, 

162  P  35;  S.  V.  Wohlmouth  (W.  Va.), 
89  SE  7. 

343-60    S.   V.  Wolf    (Mont.),   185   P 

556. 

343-61     Pine  v.  C,   121  Va.  812,  93 

SB  652. 

344-66    S.  V.  Barnette,  138  La.  693,' 

70  S  614. 

345-71     S.  V.  Altwatter,  29  Ida.  107, 

157  P  256;   S.  V.  Burley,  181   la.  981, 

165  NW  190;  S.  v.  Enkhouse,  40  Nev. 

1,  160  P  23.  • 

345-72     8.  V.  Villa  (Vt.),  102  A  935. 

345-73     Lummus  v.  S.,   17   Ga.   App. 

414,  87  SE  147;  S.  v.  Altwatter,  29  Ida. 

107,  157  P  256. 

345-74     [b]    Section    of    code    need 

not  be  alleged.   P.  ■;;.  Benitez,  23  P.  E., 

315. 

346-79     Mark  Yick  Hee  v.  U.  S.,  223 

Fed.  732,  139  CCA  262;   P.  v.  Transit 

Co.,  168  N"iS  357. 

a47-&0     Sheridan  v.  XT.  S.,  236  Fed. 

305,  149  CCA  437;  MeLain  -v.  S.,  15  Ala. 

App.  24,  72  S  511;  S.  v.  Eubin,  91  N.  J. 

L.   368,  103   A   390;    S.  v.  Ericson,   47 

Utah  452,  154  P  948. 

347-81     Ex  parte  Crane,  40  Nev.  338, 

163  P  246. 

347-82  McLain  u.  S.,  15  Ala.  App. 
24,  72  S  511. 

347-83  McLain  v.  S.,  15  Ala.  App. 
24,  72  8  511;  Thomas  v.  8.,  13  Ala.  App. 
421,  69  S  413;  Meredith  v.  S.,  79  Tex. 
Cr.  277,  184  SW  204. 


348-84  U.  S.  V.  Rintelen,  233  Fed. 
793;  Eoughlin  v.  S.,  17  Ga.  App.  205, 
86  SE  452;  P.  V.  Transit  Co.,  168  NYS 
357;  S.  v.  Wohlmouth,  78  W.  Va.  404, 
89  SE  7. 

350-85  P.  V.  Const.  Co.,  217  N.  Y. 
172,  111  NE  472. 

350-86    P.  V.  Transit  Co.,  168  NYS 

357. 

350-88     Lee  Mow  Lin  v.  U.  S.,  250 

Fed.    694,   162    CCA   656;    Miller   v.   S. 

(Ala.  App.),  79  8  314;  P.  v.  H.  Jevne 

Co.   (Cal.),  178  P  517;  P.  V.  Keseling, 

35  Cal.  App.  501,  170  P  627;     Crooke  f. 

Van  Pelt   (Pla.),  79  S  166;   S.  i;.  Per- 

ello,  102  Kan.  695,  171  P.  630;  S.  v.  Saak 

(Mo.  App.),  182  SW  1074;  P.  v.  Cliville, 

22  P.  E.  114. 

351-90     S.    V.    Wood,    53    Mont.    566, 

165  P  592;  8.  v.  Takano,  94  Wash.  119, 

162  P  35. 

351-91     U.  S.  V.  Hammers,  241  Fed. 

542;  Ex  parte  Kostriken,  34  Cal.  App. 

489,  168  P  150;     P.  v.  Butler,  268  111. 

635,  109  NE  677;  S.  e.  Minor,  137  Minn. 

254,  163  NW  514;  S.  v.  Saak,  269  Mo. 

231,  190  SW  296;  Penn  v.  8.,  13  Okl. 

Cr.  367,  164  P  992,  LEA1917E,  668;  8. 

V.  Freeland,   106   S.   C.   220,   91    SE   3; 

S.  V.  Bartow,  95  Wash.  480,  164  P  227. 

354-4    P.    V.    Scheminisky,    31    Idaho 

504,  174  P  611;  Morgan  v.  C,  170  Ry. 

400,  186  SW  132;  8.  v.  Daniel,  141  La. 

423,  75  S  102;  S.  v.  Eeed,  132  Minn.  295, 

156  NW  127;  8.  v.  Windell,  14  Okl.-  Cr. 

77,  167  P  640;  Tucker  v.  S.,  14  Okl.  Cr. 

54,   167   P   637;    S.   v.   Goldstrohm    (W. 

Va.),  99  SE  248. 

357-14     S.  V.   Goldstrohm    (W.   Va.), 

99  8E  248. 

358-19    Morgan  v.   C,   170  Ky.  400, 

186  8W  132. 

358-21    Morgan  v.  G.,  170  Ky.  400, 

186  SW  132. 

359-25     S.  V.   Goldstrohm    (W.   Va.), 

99  SE  248  ' 

360-30    James  i;.  S.  (Ala.  App.),  78 

S  316. 

361-37    Mathews  v.  S..  16  Ga.  App. 

312,  85  SE  284. 

362-42     Oesting   v.   U.    8.,    234   Fed. 

304,  148  CCA  206;  Oliveri  v.  8.,  13  Ala. 

App.  348,  69  S  359. 

362-43     Oliveri  v.   8.,    13   Ala.   App. 

348.  69  S  359. 

365-63     S.    V.    Wasilenskis,    114    Me. 

91   95  A  415 

368-98     Kirk  v.  S.,  13  Ala.  App.  31&, 

69   S  350;   Weyms  v.  8.,  13  Ala.  App. 

297,  69  8  310. 
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368-99     Oliveri  v.   S.,   13    Ala.   App. 

348,  69  S  359. 

369-6    Bridger   v.   S.,   122    Ark.   391, 

183  SW  fl62;  Bios  v.  S.,  79  Tex.  Cr.  89, 

183  SW  151. 

370-15    Alleging    purcliaser's    name 

in  indictment  for  illegal  sale  of  liquors, 

see  14  Standard  Peoc.  392. 

370-16  Roughlin  v.  S.,  17  Ga.  App. 
205,  86  SE  452;  S.  v.  Smitli,  89  N.  J.  L. 
52,  97  A  780;  Cannon  v.  S.  (Tex.  Cr.), 
202  SW  83;  Wool  v.  8.  (Tex.  Cr.),  201 
SW  1002. 

371-18 

97  A  780. 


V.  Smith,  89  N.  J.  L.  52, 


371-21  Hornsby  v.  S.  (Ala.  App.), 
75  S  637;  S.  V.  Smith,  89  N.  J.  L.  52, 
97  A  780;  S.  V.  HufE,  80  W.  Va.  468, 
92  SB  681.  See  McCaig  v.  S.  (Ala. 
App.),  80  S  155. 

372-28  S.  V.  Smith,  89  N.  J.  L.  52, 
97  A  780;  Cannon  v.  S.  (Tex.  Cr.),  202 
SW  83. 

373-29  But  see  Moore  v.  S.  (Tex. 
Cr.),  206  SW  683. 

374-41  Meredith  v.  S.,  79  Tex.  Cr. 
277,  184  SW  204. 

375-42  Noah  v.  S.,  15  Ala.  App.  142, 
72  S  611. 

[d]  Corporate  character  must  he  al- 
leged when  such  corporation  is  the  in- 
jured party,  but  not  otherwise.  Mere- 
dith V.  S.,  79  Tex.  Cr.  277,  184  SW  204. 
380-71  U.  S.  V.  Galleanni,  245  Fed. 
977. 

380-74  De  Laoey  v.  V.  S.,  249  Fed. 
625,  161  CCA  635;  Moody  v.  P.  (Colo.), 
176  P  476;  8.  v.  Kelly,  113  Miss.  461, 
74  S  325;  Eudy  v.  S.,  81  Tex.  Cr.  272, 
195  SW  187. 

384-84    P.  V.  Miller,  278  111.  490,  116 
NE  131,  LEA1917E,  797. 
387-14    S.  V.  Glaze,  177  la.  457,  159 
NW  260. 

387-15  Miller  v.  S.,  18  Ga.  App.  487, 
89  SE  607. 

387-18  Looney  v.  S.,  80  Tex.  Cr.  317, 
189  SW  954. 

387-21  Greenyfj.  S.,  15  Ala.  App.  579, 
74  8  399. 

388-24  S.  V.  Eubin,  91  N.,  J.  L.  368, 
103  A  390. 

388-25  Webb  v.  S.,  69  Fla.  697,  68 
S  943. 

388-29  Sheridan  v.  U.  ®.,  236  Fed. 
305,  149  CCA  437;  S.  V.  Mishler,  81  Or. 
.548,  160  P  382. 

[c]  P.  V.  Eogers,  35  Cal.  App.  123, 
169  P  399. 


389-31  [e]  "$77.50  of  the  value 
of  $77.50"  held  suflcient  description. 
S.  V.  Walker,  115  Miss.  700,  76  S  634. 
390-32  Smith  v.  8.  (Pla.),  77  S  274. 
390-35  [a]  Description  in  words 
employed  by  defendant  in  his  alleged 
criminal  dealings  with  the  property  is 
sufficient.  S.  v.  Loesch  (Mo.),  180  SW 
875. 

391-38  [b]  "A  shotgun"  has  been 
held  sufficient.  Henderson  v.  8.  (Fla.), 
78  S  427. 

392-46  Mathis  v.  8.,  70  Fla.  194,  69 
8  697. 

393-53  Cook  v.  S.,  130  Ark.  90,  196 
SW  922. 

394-56  Webb  v.  8.,  69  Fla.  697,  68 
8  943;  P.  V.  Eobertson,  284  111.  620,  120 
NE  539;  P.  v.  Krittenbrink,  269  111. 
244,  109  NE  1005;  U.  8.  v.  Gumarang, 
27  P.  I.  1. 

fb]  Names  used  will  be  taken  to  in- 
dicate persons.  Smith  v.  S.  (Fla.),  77 
8  274. 

394-57  Moore  V.  S.  (Tex.  Cr.),  206 
SW  683. 

395-63  Smith  v.  8.  (Fla.),  77  8  274. 
395-65  Ward  v.  8.  (Tex.  Cr.),  197 
SW  1102. 

396-79    Erratum. — Text   should  read 
"and  not  in  the  estate,"  etc. 
396-83     Alvarez   v.   S.    (Fla.),   78 ,  S 
272 

398-94  S.  V.  Otto.  38  S.  D.  353,  1«1 
NW  340. 

398-95  P.  V.  Sapp,  282  111.  51,  118 
NE  416. 

398-96  8.  V.  Spahr,  186  Ind.  589,  117 
NE  648. 

[a]  In  prosecution  for  obtaining 
money  under  false  pretenses  the  false 
token  used  must  be  sufficiently  de- 
scribed. Pruitt  V.  8.  (Fla.),  78  S  425. 
398-97  P.  V.  Marini.  22  P.  R.  10; 
Lay  V.  8.  (Tex.  Cr.),  198  SW  291;  S.  v. 
Clark,  98  Wash.  81,  167  P  84. 
398-99  Siegel  v.  C,  177  Ky.  232,  197 
SW  809. 

398-2  [b]  Agency  or  name  of  agent 
through  which  crime  is  accomplished 
need  not  be  alleged.  Cashin  v.  8.,  18 
Ga.  App.  87,  88  SE  996. 
399-11  P.  V.  Butler,  35  Cal.  App. 
357,  169  P  918;  S.  v.  Cameron,  91  O.  St. 
50,  109  NE  584. 

400-12  P.  v.  Stoyan,  280  111.  300, 
117  NE  464. 

403-30  U.  8.  V.  Jenks,  258  Fed.  763; 
Herron  v.  8.  (Miss.),  79  8  289;  P.  V. 
Vasquez,  22  P.  E.  424. 
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405-41  S.  V.  Seawood,  123  Ark.  565, 
186  SW  72. 

405-42  S.  V.  Siegel,  265  Mo.  239,  177 
SW  353. 

406-43  S.  V.  Siegel,  265  Mo.  239,  177 
SW   353. 

406-47  S.  V.  Marks,  97  Kan.  147,  154 
P  26J. 

406-49  S.  V.  Sea  wood,  123  Ark.  565, 
186  SW  72. 

407-50  S.  V.  Muir  (Mo.),  186  SW 
1047. 

409-62  Clark  v.  C,  165  Ky.  472,  177 
SW  251;  Greer  v.  C,  164  Ky.  396,  175 
SW  665;  Overstreet  v.  C,  147  Ky.  471, 
144  SW  751. 

409-70  Burnett  v.  C.  172  Ky.  397, 
189  SW  460;  S.  v.  Freeland,  106  S.  C. 
220,  91  SE  3;  Ferguson  v.  S.,  80  Ter. 
Cr.  383,  189  SW  271. 
409-71  P.  V.  Falkovitch,  280  111.  321, 
117  NB  398,  Ann  Cos  1918B,  1077. 
410-73  P.  V.  Falkovitch,  280  111. 
321,  117  NE  398,  AnnCaa  1918B,  1077. 
410-74  Lyons  v.  C,  176  Ky.  657, 
197  SW  387. 

411-77  Wooster  v.  Fiske,  116  Me. 
517,  102  A  231. 

411-81  Adams  v.  U.  S..  246  Fed.  830, 
159  CCA  132;  S.  v.  Ivy  (Mo.),  192 
SW  733. 

412-82  [d]  In  Texas,  by  statute, 
the  same  particularity  is  still  neces- 
sary. Kirkendall  v.  S..  78  Tex.  Cr. 
168,   180   SW   676. 

412-83  S.  V.  Gaimos,  53  Mont.  118, 
162  P  596;  S.  v.  Davis,  39  E.  I. '276, 
97  A  818,  AnnCasl918C,  563;  Stegall 
V.  S.  (Tex.  Cr.),  198  SW  311. 
413-85  U.  S.  V.  Diehao,  27  P.  I.  421. 
413-86  Allen  «.  S..  128  Md.  265,  97 
A  362;  S.  V.  Giorgetti  (Mo.  App.), 
186  SW  558;  Irvin  v.  S.  (Okl.  Cr.), 
176  P  83;  S.  v.  Weston,  90  Vt.  125,  96 
A  702;  S.  V.  Farley,  78  W.  Va.  471, 
89  SE  738. 

[a]  Statute  is  constitutional,  though 
it  obviates  the  necessity  of  alleging 
time  of  commission  of  offense,  where 
time  is  not  an  essential  ingredient  of 
the  offense.  S.  v.  Weston,  90  Vt.  125, 
96  A  702. 

413-87  Jones  v.  S.  (Fla.),  78  S  529; 
S.  V.  Williams,  143  La.  424,  78  S  662; 
Allen,!;.  S.,  128  Md.  265,  97  A  362;  S. 
V.  Carmel,  36  S.  D.  293,  154  NW  808: 
S.  V.  Farley,  78  W.  Va.  471,  89  SE 
738, 


413-88     Allen  v.  S.,  128  Md.  265,  97 
A  362;     S.  V.  McCaskey,  97  Wash.  401 
166  P  1163. 
414-89     S.  V.  Farley,  78  W.  Va.  471, 

89  SE  738. 

414-90      P.  v.    Goodman,   104   Mise. 

106,   171   NYS  1023;      S.  v.  Davis,  39 

R.   I.    276,   97   A   818,   AnnCas   19180, 

563. 

414-91      Oakes  v.  S.,   135   Ark.   221, 

205  SW  305;    S.  v.  Weston,  90  Vt.  125, 

96  A  702. 

414-92     Allen  v.  S.,  128  Md.  265,  97 

A  362;    S.  v.  Davis,  39  E.  I.  276,  97  A 

818,  AnnCasl918C,  563. 

415-93    S.  V.  Gremillion,  137  La.  291, 

68  S  615;     P.  v.  Woods,  177  App.  Div. 

1,  163  NYS  991;      S.  v.  Farley,  78  W. 

Va.  471,  89  SE  738. 

416-99     Lewis  v.  S.   (Ind.),  119  NE 

720;     P.  V.  Van  Every,  222  N.  Y.   74, 

118  NE  244. 

[b]    A  charge  that   "heretofore"   on 

day    of    ,"    etc.,    sufficiently 

shows  the  offense  to  have  been  com- 
mitted before  the  filing  of  the  infor- 
mation. Taylor  v.  S.,  76  Tex.  Cr.  642, 
177  SW  82. 

416-1  Moreno  v.  S.,  78  Tex.  Cr.  82, 
180  SW  124. 

416-2  C. '■!;.  Coleman,  60  Pa.  Super. 
512. 

416-3  S.  V.  Carmel,  36  S.  D.  293, 
154  NW   808. 

417-6  Goldberg  v.  S.,  22  Ga.  App. 
122,  95   SE   541;      Lewis  v.   S.    (Ind.), 

119  NE  720;  S.  V.  Davis,  39  E.  I.  276, 

97  A  818,  AnnCaa  1918C,  563.     Comp., 
S.  V.  Weston,  90  Vt.  125,  96  A  702. 
417-11     Miller  v.  S.   (Ala.  App.),  79 
S  314. 

420-27  Kirkendall  v.  S.,  78  Tpx.  Cr 
168,  180  SW  676. 

420-30  S.  V.  Angel,  141  La.  921,  75 
S  843. 

422-39  S.  V.  Carmel,  36  S.  D.  293, 
154  NW  808. 

422-40  Allen  v.  S.,  128  Md.  265,  97 
A  362;  S.  v.  Carmel,  36  S.  D.  293,  154 
NW  808. 

423-43  Allen  v.  S.,  128  Md.  265,  97 
A  362. 

426-68  Morgan  v.  C,  172  Ky.  684, 
189  SW  943. 

426-69  Thomas  v.  S.,  13  Ala.  App. 
421,  69  S  413.  . 

[e]  When  place  Is  an  essential  ele- 
ment of  the  crime  it  must  be  alleged 
with  reasonably  certainty.    S.  v.  Aaron, 

90  Vt.  183,  97  A  659, 
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426-70  Whaley  v.  S.,  13  Ala.  App, 
356,  69  8  384. 

426-71  U.  S.  V.  Jenks,  258  Fed.  763: 
Britton  v.  8.,  15  Ala.  App.  584,  74  S 
721;  8.  V.  Cole,  31  Idaho  603,  174  P 
131;  P.  V.  Const.  Co.,  217  N.  Y.  172, 
111  NE  472;  S.  V.  Kelly,  138  Tenn. 
84,  IQ.")  SW  1126;  Mays  v.  S.  (Tex. 
Or.),  202  SW  733;  8.  v.  Aaron,  90  Vt. 
183,  97  A  659. 

427-74  8.  V.  LaFlamme,  116  Me.  41, 
99  A  772. 

428-80  Higgins  «.  S.  (Ark.),  206  SW 
440;  S.  V.  Aaron,  90  Vt.  183,  97  A 
659.  See  P.  v.  Const.  Co.,  217  N.  Y. 
172,  111  NB  472. 

428-81  Koehler  v.  S.  (Ind.),  123  NB 
111. 

429-89  S.  V.  Cole,  31  Idaho  603,  174 
P  131;  FuBsell  V.  8.,  102  Neb.  117, 
166  NW  197,  LEA  191 8F,  421;  Mays 
V.  S.  (Tex.  Cr.),  202  SW  733. 
429-92  Fussell  v.  8.,  102  Neb.  117, 
166  NW  197,  LEA  1918F,  421. 
429-95  Huffman  v.  8.,  183  Ind.  698, 
109  NB  748. 

430-4  P.  V.  Const.  Co.,  217  N.  Y. 
172,    111    NE    472. 

431-6  [a]  In  charging  crime  com- 
mitted partly  in  foreign  state  and 
partly  in  forum,  indictment  must  show 
that  acts  constituted  a  crime  of  a  cor- 
responding nature  in  the  foreign  state. 
P.  V.  Nickel  Co.,  155  NY8  156. 
431-11     Fussell  v.  S.,  102  Neb.  117, 

166  NW  197,  LEA  1918F,  421. 
432-13     P.  V.  Marini,  22  P.  E.  10. 
432-15    Irvin  v.  8.  (Okl.  Cr.),  176  P 
83. 

437-44  Moreno  v.  8.,  78  Tex.  Cr.  82, 
180  SW  124. 

437-46  Gramlich  v.  8.,  135  Ark.  243, 
204  SW  848;  8.  v.  Siegel,  265  Mo.  239, 
177  8W  353;  P.  v.  Munoz,  22  P.  E.  356. 
437-47     8.  V.  Spartz,  140  Minn.  203, 

167  NW  547. 

438-48  Copeland  v.  8.  (Fla.),  83  S 
290. 

438-49  Kumpula  v.  V.  S.  (CCA), 
261  Fed.  49;  Holt  v.  S.  (Ala.  App.),  78 
S  315;  Carson  v.  8.,  22  Ga.  App.  743, 
97  SE  202;  McNulty  v.  8.,  21  Ga.  App. 
783,  95  8E  304;  P.  v.  Eobertson,  284 
III.  620,  120.  NB  539;  P.  v.  Waltyn,  191 
Til.  App.  86;  8.  r.  Doremus,  137  La. 
266.  68  S  605;  Eobinson  v.  S.,  109 
Miss.  284,  68  S  249;  P.  v.  Hager,  181 
App.  Div.  153.  168  NYS  183;  P.  v. 
Transit  Co.,  168  NYS  357. 


438-50  Adams  Express  Co.  v.  C,  177 
Ky.  449,  197  SW  957. 
439-51  P.  V.  Waltyn,  191  111.  App, 
86;  Adams  Express  Co.  v.  C,  177  Ky. 
449,  197  SW  957;  8.  v.  Barnette,  138 
La.  693,  70  8  614. 

440-57     Huffman  «.  8.,  183  Ind.  698, 

109  NE  401,  748. 

440-60  8.  V.  Johnson,  170  N.  C.  685, 
86  SE  788. 

441-64  Chicago  v.  Coorth,  196  111. 
App.  38;  Chicago  v.  Lesser,  196  111. 
App.  37;  8.  V.  Spartz,  140  Minn.  203, 
167   NW   547. 

[a]  Bules  of  commissioner. — An  in- 
dictment charging  a  violation  of  tne 
quarantine  rules  of  the  commissioner 
of  agriculture  should  precisely  desig- 
nate and  identify  the  rule  violated  and 
should  set  forth  the  rule  in  its  exact 
language.  Mathews  v.  8.,  16  Ga.  App. 
312,  85  SE  284. 

442-72      See   P.  «.   Chamberlain,  92 

Misc.  720,  157  NYS  535. 

442-76     8.  V.  Spartz,  140  Minn.  203, 

167  NW  547.    . 

442-77  Holt  V.  8.  (Ala.  App.),  78  S 
315;  Clevenger  v.  8.  (Ark.),  206  SW 
50;  Curtis  v.  S.,  1'6  Ga.  App.  678,  85 
SE  980  (forgery);  P.  v.  Yuskauskas, 
268  111.  328,  109  NE  319;  Stark  v. 
C,  169  Ky.  539,  184  SW  875;  S. 
V.  Schwartz,  137  La.  277,  68  8  608; 
8.  V.  Crouse,  117  Me.  363,  104  A  525; 
S.  V.  Munsey,  114  Me.  408,  96  A  729;  S. 
V.  Danaher,  141  Minn.  490,  169  NW  420; 
Eichards  v.  8.  (Okl.  Cr.),  179  P  777; 
Baldwin  v.  S.  (Tex.  Cr.),  198  SW  305; 
Carroll  v.  8.,  79  Tex.  Cr.  359,  184  SW 
508;  Taylor  v.  8.,  76  Tex.  Cr.  642,  177 
SW  82. 

[a]  Indictment  for  a  misdemeanoi 
may  be  in  the  language  of  the  statute. 
S.  V.  Goldman.  199  Mo.  App.  416,  203 
SW  471. 

442-78  IT.  S.  V.  Brand,  229  Fed.  847; 
Oliver  v.  8.  (Ala.  App.),  79  8  313; 
Manning  v.  S.,  16  Ga.  App.  654,  85  SE 
930;  S.  V.  Schwartz,  137  La.  277,  68 
S  608;  8.  V.  Munsey,  114  Me.  408,  96 
A  729;    P.  V.  Hager,  181  App.  Div.  153, 

168  NYS  183;  Guild  v.  S.,  79  Tex.  Cr, 
60.%  187  SW  215. 

442-79  Holt  V.  S.  (Ala.  App.),  78  8 
315;  Adams  Exp.  Co.  v.  C,  177  Ky, 
449,  197  SW  957;  8.  v.  Hainey,  142  La, 
407,  76  8  818;  Wooster  v.  Fiske.  116 
Me.  517,  102  A  231.  But  see  Pruitt  v. 
8.,  116  Miss.  33,  76  S  761, 
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442-80  Smith  v.  S.,  13  Okl.  Cr.  619, 

166  P  463. 

443-82  P.  V.  Waltyn,  191  111.  App. 
86:  S.  V.  Frederick,  183  Ind.  509,  109 
NE  747;     S.  v.  Eolph,  140  Minn.  190, 

167  NW  553;  El  Dorado  Springs  v. 
Highfill,  268  Mo.  501.  188  SW  68;  S.  «. 
Wild  (Mo.  App.),  202  SW  613;  Guild 
V.  S.,  79  Tex.  Cr.  603,  187  SW  2r5; 
Collins  V.  S.,  78  Tex.  Cr.  47S,  182  SW 
327;  White  v.  S.  (Tex.  Cr.),  201  SW 
186. 

447-88  Samuels  v.  U.  S.,  232  Fed. 
536,  146  CCA  494,  AnnCas  191 7A,  711; 
McShann  v.  V.  S.,  231  Fed.  923,  146 
CCA  119;  U.  S.  V.  Orr,  233  Fed.  717; 
U.  S.  V.  Brand,  229  Fed.  847;  Porter 
V.  S.,  15  Ala.  App.  218,  72  S  776;  Davis 
V.  S.  (Ala.'  App.),  75  S  825;  Cowart  v. 
S.  (Ala.  App.),  75  S  711;  Dennis  v.  S. 
(Ala.  App.),  75  S  707;  Fealy  v.  Birm- 
ingham, 15  Ala.  App.  367,  73  S  296; 
Davenport  v.  S.,  15  Ala.  App.  325,  73 
S  209;  McLain  v.  S.,  15  Ala.  App.  24, 
72  S  511;  Thornhill  v.  S.,  14  Ala.  App. 
647,  72  S  297;  Kirk  v.  S.,  14  Ala.  App. 
44,  70  S  990;  Finn  v.  S.,  127  Ark.  204, 

191  SW   899;    Duncan   v.   S.,   125   Ark. 

4,  187  SW  906;  Miller  «.  S.,  123  Ark. 
480,  185  SW  789;  Eiley  v.  S.,  120 
Ark.  450,  179  SW  661;  Howard  v.  P., 
62  Colo.  131,  160  P  1060;  Mooneyham 
V.  Bowles,  72  Fla.  259,  72  S  931;  Davis 
V.  S.,  20  Ga.  App.  68,  92  SE  550;  Cashiu 
V.  S.,  18  Ga.  App.  87,  88  SE  996;  Wood- 
ard  V.  S.,  18  Ga.  App.  59,  88  SE  825; 
Curtis  V.  S.,  16  Ga.  App.  678,  85  SB 
980;  P.  13.  Brady,  272  Ill/4$>1,  312  NE 
126  (Crim.  Code,  §408);  P.  v.  Butler, 
268  111.  635,  109  NE  677;    P.  v.  Martin, 

192  111.  App.  485;  S.  v.  McOrocklin, 
186  Ind.  277,  115  NE  929;  Sanders  v. 
C,  176  Ky.  228,  195  SW  796;  L.  & 
X.  E.  Co.  V.  C,  175  Ky.  315,  194  SW 
346;  Stark  v.  C,  169  Ky.  539,  184  SW 
8(5;  S.  V.  Munsey,  114  Mo.  408,  96  A 
7:i9;  Benesch  v.  S.,  129  Md.  505,  99  A 
702;  Com.  V.  Allison,  227  Mass.  57, 
116  NE  265;  P.  v.  Maczulski,  194  Mieh. 
193,  160  NW  576;  El  Dorado  Springs  v. 
Highfill,  268  Mo.  501,  188  SW  68;  S.  «. 
Jenkins  (Mo.  App.),  193  SW  604;  S. 
1-.  Williams  (Mo.  App.),  184  SW  478; 
Lowrie  v.  State  Board,  20'  N.  J.  L.  54, 
99  A  927;  P.  v.  Davis,  160  NYS  769; 

5.  V.  Gulledge,  173  N.  C.  746,  91  SB 
362;  Armstead  v.  S.,  11  Okl.  Cr.  649, 
160  P  511;     S.  V.  Mishler,  81  Or.  548, 

•160  P  382;  S.  V.  Freeland,  106  S.  C. 
220,  91  SB  3;     Gay  v.  S..  79  Tex.  Cr. 


305,  184  SW  200;  Winterman  f.  S.,  77 
Tex.  Cr.  510,  179  SW  704;  Tinker  v, 
S.,  77  Tex.  Cr.  506,  179  SW  572;  S.  t. 
Chafin,  78  W.  Va.  140,  88  SE  657; 
Huotte  13.  S.,  164  Wis.  354,  160  NW  64. 
[f]  Threat  to  kill  the  president.— U. 
S.  V.  Stickrath,  242  Fed.  151. 
450-89  Huffman  v.  U.  S.  (CCA),  259 
Ptd  35;  Wald  v.  S.  (Ark.),  206  SW 
675;  S.  V.  Barnette,  138  La.  693,  70 
S  614;  S.  V.  Crouse,  117  Me.  363,  104 
A.  £25;  P.  V.  Mirnoz,  22  P.  S,.  356;  ;>. 
v.  EricBon,  47  Utah  452,  154  P  948, 
S.  V.  Gaul,  88  Wash.  295,  152  P  1029; 
S.  V.  Eandall  (Wash.),  182  P  575. 
[a]  Substantial  language  of  the  sta- 
tute sufficient.  Pruitt  v.  S.  (Fla.),  78 
S.  425. 

450-90  Eoughlin  v.  S.,  17  Ga.  App. 
205,  86  SE  452. 

450-91  S.  V.  Carpenter,  173  N.  C. 
767,  92  SE  373;  S.  v.  Underwood,  79 
Or.  338,  155  P  194;  S.  v.  Martin,  94 
Wash.  313,  162  P  356;  S.  v.  Gaul,  88 
Wash.  295,  152  P  1029. 
450-92  Foster  v.  U.  S.  (CCA),  253 
Fed.  481;  U.  S.  v.  Bopp,  230  Fed.  723; 
U.  S.  V.  Carney,  228  Fed.  163;  S.  V. 
Dodd  (Ala.  App.),  81  S  356;  Duncan  v. 
S.,  125  Ark.  4,  187  SW  906;  S.  v.  Sea- 
wood,  123  Arlc.  565,  186  SW  72;  S.  v. 
Burris,  6  Boyce  (Del.)  166,  97  A  427; 
Stark  V.  C,  169  Ky.  539,  184  SW  875; 
S.  V.  Barnette,  138  La.  693,  70  S  614;  S. 
V.  Schwartz,  137  La.  277,  68  S  608;  S.  v. 
Crouse,  117  Me.  363,  104  A  525;  S.  «. 
Munsey,  114  Me.  408,  96  A  729; 
S.  V.  Eolph,  140  Minn.  190,  167  NW  553; 
S.  V.  Mc  Williams,  267  Mo.  437,  184  SW 
96;  Armstead  v.  S..  11  Okl.  Cr.  649, 
150  P  511;  S.  V.  Underwood,  79  Or. 
338,  155  P  194;  S.  v.  Gaul,  88  Wash. 
295,  162  P  1029. 

452-93  S.  V.  Erieson,  47  Utah  452, 
154  P  948. 

452-94  Foster  «.  U.  S.  (CCA),  253 
Fed.  481;  Smith  v  S.,  186  Ind.  252, 
115  NE  943;  Elkhorn  M.  Corp.  v.  C, 
173  Ky.  417,  191  SW  256;  S.  v.  Crouse, 
117  Me.  363,  104  A  525;  Wilcox  v.  S., 
13  Okl.  Cr.  599,  166  P  74;  S.  v.  Crock- 
ett, 137  Tenn.  679,  195  SW  583;  S. 
V.  Gaul,  88  Wash.  295,  152  P  1029.  See 
P.  V.  Brady,  272  111.  401,  112  NE  12,0. 
453-2  S.  V.  Lynch  (W.  Va.),  100  SE 
284. 

454-3  Eouehlin  v.  S.,  17  Ga.  App. 
205,  86  SE  452;  S.  v.  Erieson,  47  Utah 
452,  154  P  948. 
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454-5  Cole  v.  S.  (Okl.  Or.),  177  P 
129;  S.  V.  Underwood,  79  Or.  338,  155 
P  194. 

454-6  U.  S.  V.  Bopp,  230  Fed.  723; 
Eouglilin  V.  S.,  17  Ga.  App.  205,  86  8E 
452;  S.  V.  Wohlmouth,  78  W.  Va.  404, 
89  SE  7. 

455-11  S.  V.  Barnette,  138  La.  693, 
70  S  614;  Black  v.  S.  (Tex.  Cr.),  216 
SW  181. 

457-30  [a]  In  indictment  for  pre- 
senting fraudulent  claims  to  oificers, 
indictment  must  allege  that  defendant 
knew  of  the  falsity  of  the  claim.  P.  v. 
Butler,  35  Gal.  App.  357,  169  P  918. 
457-33  S.  1-.  O'Brien  (Conn.),  107  A 
520;  S.  V.  Underwood,  79  Or.  338,  155 
P  194. 

457-24  P.  V.  Loeatelli,  160  KYS  863. 
458-25  Stetson  v.  V  S.  (CCA),  257 
Fed.  689;  U.  S.  v.  Greenbaum,  252 
Fed.  259;  P.  v.  H.  Jevne  Co.  (Cal.), 
178  P  617;  P.  V.  Butler,  268  JQ.  635, 
109  NE  677;  S.  v.  Sarlin  (Ind.),  123 
NE  800;  C.  V.  R.  Co.  (Ky.),  215  SW 
938;  Grisson  v.  C,  181  Ky.  189,  203 
SW  1075;  C.  V.  Hagan,  167  Ky.  619, 
181  SW  184;  S.  V.  Ford  Touring  Car, 
117  Me.  232,  103  A  364;  C.  v.  Galat- 
ta,  228  Mass.  308,  117  NE  343;  S.  v. 
Eeilly,  88  N.  J.  L.  104,  95  A  1005;  P.  v. 
Devinny  (N.  Y.),  125  NE  543;  P.  v. 
Devinny,  105  Misc.  555,  173  NYS  623; 
P.  V.  Bailey,  103  Misc.  366,  171  NYS 
394;  P.  V.  Chamberlain,  92  Misc.  720, 
157  NYS  535;  P.  v.  Transit  Co.,  168 
NYS  357;  S.  v.  Shafer  (Okl.  Cr.),  179 
P  782;  Harrison  v.  S.,  12  Okl.  Cr.  398, 
157  P  707. 

459-36  Young  v.  U.  S.,  249  Fed.  935, 
162  CCA  133;  Packer  v.  P.,  26  Colo. 
306,  57  P  1087;  Harding  v.  P.,  10  Colo. 
387,  394,  15  P  727;  Morton  v.  S.,  72 
Fla.  265,  73  S  187;  P.  v.  Butler,  268 
111.  635,  109  NE  677;  Jenkins  v.  S. 
(Ind.),  124  NE  748;  S.  v.  Snodgrass, 
96  Kan.  604,  152  P  624;  Grisson  v.  C, 
181  Ky.  189,  203  SW  1075;  C.  v.  Hagan, 
167  Kv.  619,  181  SW  184;  Smith  v.  S., 
112  Miss.  802,  73  S  793;  Fitch  v.  S., 
102  Neb.  361,  167  NW  417;  S.  v.  Reilly, 
88  N.  J.  L.  104,  95  A  1005;  P.  v. 
Bailey,  103  Misc.  366,  171  NYS  394; 
Crowder  v.  S.,  77  Tex.  Cr.  122,  177  SW 
501;  Quaternick  v.  S.  (Tex.  Cr.),  204 
SW  328;  S.  v.  Vineyard,  81  W.  Va.  98, 
93  SE  1034. 

460-29  P.  V.  Anderson,  30  Cal.  App. 
542,  159  P  211;  Johnson  v.  P.,  33  Colo. 
224,  231,  80  P  133,  108  AmSt  85;  P.  «. 
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Butler,  268  111.  635,  109  NE  677;  P.  e. 
Chamberlain,  92  Misc.  720,  157  NYS 
535. 

461-31  U.  S.  V.  Carney,  228  Fed. 
163;  P.  V.  Anderson,  30  Cal.  App.  542, 
159  P  211;  P.  V.  Butler,  268  111.  635, 
109  NE  677;  S.  v.  Saak  (Mo.  App.), 
182  SW  1074;  S.  V.  Reilly,  88  N.  J.  L. 
104,  95  A  1005;  Harrison  v.  S.,  12 
Okl.  Cr.  398,  157  P  707. 
461-32  S.  V.  Saak  (Mo.  App.),  182 
SW  1074;  P.  V.  Transit  Co.,  168  NYS 
357;  Lowery  v.  S.,  79  Tex.  Cr.  382, 
185  SW  7. 

463-33  U.  S.  V.  Carney,  228  Fed. 
163;  P.  V.  Anderson,  30  Cal.  App.  542, 
159  P  211;  P.  V.  Williams,  61  Colo.  11, 
155  P  323;  Packer  «.  P.,  26  Colo.  306, 
67  P  1087;  P.  v.  Butler,  268  111.  635, 
109  NE  677;  S.  V.  Snodgrase,  96  Kan. 
604,  152  P  624;  S.  v.  Evertz  (Mo. 
App.),  202  SW  614;  S.  v.  Wild  (Mo. 
App.)',  202  SW  613;  S.  v.  Saak  (Mo. 
App.),  182  SW  1074;  Fitch  v.  S.,  102 
Neb.  361,  167  NW  417;  S.  v.  Reilly,  88 
N.  J.  L.  104,  95  A  1005;  Harrison  v. 
S.,  12  Okl.  Cr.  398,  157  P  707;  Lowery 
V.  S.,  79  Tex.  Cr.  382,  185  SW  7;  Fyke 
V.  S.,  79  Tex.  Cr.  247,  184  SW  197; 
Johnson  v.  S.,  77  Tex.  Cr.  25,  177  SW 
490. 

464-37  Fitch  v.  S.,  102  Neb.  361, 
167   NW  417. 

464-38  Barnes  v.  S.,  17  Ga.  App. 
266,  86  SE  461. 

464-39     Sturgeon  v.  S.,  17  Ariz.  513, 
154  P  1050,  LRA  1917B,  1230. 
465-44      Pitch  v.   S.,    102   Neb.   361, 
167   NW  417. 

465-46  [a]  Where  indictment  un- 
necessarily negatives  exceptions  it  is 
bad  if  it  fails  to  specifically  negative 
all  the  excntiona.  S.  v.  Huxoll,  191 
Mo.  App.  304.  178  SW  866. 
469-69  Kettles  v.  S.,  145  Ga.  6,  88 
SE  197;  Quillin  v.  S.,  79  Tex.  Cr.  497, 
187  SW  199. 
471-80      S.   V.  Wimer   (Del.),  103  A 


Wimer   (Del.),  103   A 


752. 
473-86 

752 

473-88      Samuels  v.  V.  S.,   232  Fed. 

536,  146  CCA  494,  AnnCas  1917A,  711; 

Kirksville  v.  Gill  (Mo.  App.),  198  SW 

178;     Oyervides  v.  S.    (Tex.  Cr.),  198 

SW  786. 

473-89      S.  V.  Wimer   (Del.),  103   A 

752. 

472-92      Bishop   v.   S.,   21    Oa.   App. 

236,  94  SE  49. 
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473-7  Linn  v.  U.  S.,  234  Fed.  543, 
148  CCA  309. 

476-20  Gibson  v.  8.,  135  Ari.  520, 
205  SW  898. 

480-47  Jennings  v.  S.  (Miss.),  79  S 
813. 

480-48  Cashin  v.  S.,  18  Ga.  App.  87, 
88  SE.996;  P.  v.  Osborne,  278  111.  104, 
115  NE  890;  S.  V.  Burke,  138  Tenn. 
453,  198  SW  419;  Nave  v.  S.,  81  Tex. 
'Cr.  69,  193  SW  668;  Dupree  «,  S.,  80 
Tex.  Or.  211,  190  SW  181;  Mooneyham 
V.  S.,  78  Tex.  Cr.  366,  181  SW  456;  S. 
V.  Therkelson,  48  Utah  629,  161  P  59; 
Cochran  v.  Com.,  122  Va.  801,  94  SE 
329. 

480-5O  Addington  v.  8.  (Ala.  App.), 
74  S  846;  Trey  v.  C,  169  Ky.  534,  184 
SW  899;  Simmons  v.  S.,  109  Miss.  605, 
68  S  913;  S.  V.  iTy  (Mo.),  192  SW 
737;  S.  f.  Horner,  35  S.  D.  612,  153 
NW  766;  Mooneyham  v.  S.,  78  Tex. 
Cr.  366,  181  SW  456;  Johnson  v.  S., 
78  Tex.  Cr.  403,  181  SW  455. 
482-51  Finnegan  v.  U.  S.,  231  Fed. 
561,  145  CCA  447. 

482-54     Dunn  v.  S.    (Okl.   Cr.),   168 
P  245. 
,  482-58    P.  V.  Hood,  191  111.  App.  33. 
483-65     Collins  v.  Morgan,  243  Fed. 
495,  156  CCA  193. 

483-70  S.  V.  Eiesenmy  (Mo.  App.), 
203  SW  472. 

483-73  Cashin  «.  S.,  18  Ga.  App.  87, 
88  SE  996;  S.  v.  Webb,  36  N.  D.  235, 
162  NW  358. 

484-78  P.  V.  Adler,  174  App.  Div. 
301,  160  NYS  539. 

484-81  Henry  v.  C,  169  Ky.  548, 
184  SW  870. 

485-82  P.  V.  Hood,  191  111.  App.  33. 
fa]  Though  stated  disjunctively  In 
the  statute  the  crime  may  be  charged 
conjunctively.  S.  v.  Brummett,  98 
Wash.  182,  167  P  120. 
485-84  Torphy  v.  S.  (Ind.),  118  NE 
355. 

486-90  Kime  v.  S,  14  Okl.  Cr.  Ill, 
167  P  1159. 

487-94  Black  v.  S.  (Fla.),  81  S  411; 
Crane  «.  S.  (Fla.),  79  S  806;  Torphy  v. 
S.  (Ind.),  118  NE  355;  S.  v.  Hill,  273 
Mo.  329,  201  SW  58;  S.  v.  Eiesenmy 
(Mo.  App.),  203  SW  472;  S.  v.  Horner, 
35  S.  D.  612,  153  NW  766;  Bunker  v. 
S.,  77  Tex.  Cr.  38,  177  SW  108. 
489-6  Stephens  v.  S.,  12  Okl.  Cr.  90, 
152  P  138.  ' 


491-12  Stephens  v.  8.,  12  Okl.  Cr.  90, 
152  P  138;  Chisom  v.  B..  77  Tex.  Cr. 
397,  179  SW  103. 

491-13  Stephens  v.  S.,  12  Okl.  Cr. 
90,  152  P  138;  Chisom  «.  S.,  77  Tex. 
Cr.  397,  179  SW  103. 
494-26  Stephens  v.  S.,  12  Okl.  Cr. 
90,  152  P  138;  Chisom  v.  9.,  77  Tex. 
Cr.  397.  179  SW  103. 
495-27  Stephens  v.  S.,  12  Okl.  Cr. 
90    152  P  138 

495-29  Keliy  v.  S..  81  Tex.  Cr.  408, 
195  SW  853. 

495-31  S.  17.  Wisdom,  99  Kan.  802, 
162  P  1174. 

495-34  S.  V.  MoAninch,  172  la.  96, 
154  NW  399;  S.  v.  Southerland  (N. 
C),  100  SE  187. 

[c]  Where  not  jointly  charged  In  the 
information.  —  A  person  arrested  two 
days  after  the  arrest  and  commitment 
of  two  others  may  be  indicted  jointly 
with  them  although  the  information 
against  him  did  not  in  so  many  words 
charge  him  as  a  joint  offender,  where 
the  descriptions  of  the  offense  are  sub- 
stantially identical  as  to  time,  place 
and  nature.  C.  v.  Trembley,  ■  59  Pa. 
Super.  182. 

496-35  [c]  Copartners  may  be  joined. 
P.  V.  Paisley,  288  111.  310,  123  NE  573. 
497-36  Kelly  v.  V.  S.  (CCA),  258 
Fed.  392. 

497-42  Kelly  v.  U.  S.  (CCA),  258 
Fed.  392. 

498-44  S.  V.  Hendricks,  193  Mo.  App. 
660,  187  SW  272;  Durston  v.  S.  (Tex. 
Cr.),  200  SW  524.  Comp.,  S.  v.  McAn- 
inch,  172  la.  96,  154  NW  399. 
498-45  Erratum. — ^Word  "dismissed" 
in  text  should  read  "dismissal." 
499-46  Jones  v.  S.  (Ala.  App.),  79 
S  151. 

499-47  Jones  v.  S.  (Ala.  App.),  79 
S  151;  S.  V.  McAninch,  172  la.  96, 
154  NW  399. 

499-49  Jones  v.  S.  (Ala.  App.),  79  S 
151;  S.  V.  MoAninch,  172  la.  96,  154 
NW  399. 

Acquittal  of  one  as  bar  to  subsequent 
trial  of  another  jointly  indicted,  see 
14  Standabd  Pboc.  570. 
499-52  U.  S.  V.  Blakeman,  251  Fed. 
306;  Lewellen  v.  IT.  S.,  223  Fed.  18, 
138  CCA  432;  S.  v.  Satterfield,  6  Boyce 
(Del.),  443,  100  A  473;  Kay  v.  S.,  6 
Boyce  (Del.),  440,  100  A  472;  P.  v. 
Jones  (111.),  125  NE  711:  S.  v.  Chap- 
lain, 101  Kan.  413,  166  P  238;  Eiley 
V.  C,  175  Ky.  33,  193   SW  657;  S.  V. 
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Hall  (Mo.),  181  SW  1135;  S.  v.  Kana- 
karis,  54  Mont.  180,  169  P  42;  S.  v. 
Bieeio,  90  N.  J.  L.  25,  100  A  187;  P.  v. 
May,  179  App.  Div.  290,  166  NYS  351; 
WUliams  v.  S.  (Okl.  Cr.),  180  P  559; 
Richards  v.-  S.  (Okl.  Cr.),  179  P  777; 
Crouch  V.  S.  (Tex.  Cr.),  206  SW  525; 
Lay  V.  S..  (Tex.  Cr.),  198  SW  291; 
Seattle  v.  Molin,  99  Wash.  210,  169  P 
318;  S.  V.  JarrelX  76  W.  Va.  263,  85 
3B  525. 

501-54  S.  1?.  Jarrell,  76  W.  Va.  263, 
85  SE  525. 

501-55  Phelps  v.  S.  (Ala.  App.),  75 
S  877;  House  V.  S.,  186  Ind.  593,  117 
NE  647. 

501-56  Johnson  v.  S.,  77  Tex.  Cr. 
25.  177  SW  490. 

502-61  U.  S.  V.  Casey,  247  Ted.  362. 
502-62  Erey  v.  Cf.,  169  Ky.  534,  184 
SW  899;  C.  v.  Holliday,  166  Ky.  381, 
179  SW  235;  P.  v.  Piatt,  173  App. 
Div.  451,  159  NYS  920;  S.  v.  Burke, 
138  Tenn.  453,  198  SW  419;  Smith  v. 
S.,  '81  Tex.  Cr.  534,  197  SW  589;  S.  v. 
Sanford,  89  Wash.  669,  154  P  1114. 
502-63  Addington  v.  S.  (Ala.  App.), 
74  S  846. 

503-64  C.  V.  Holliday,  166  Ky.  381, 
179  SW  235. 

503-65  Simpson  v.  U.  S.,  229  Fed. 
940,  144  CCA  222;  Judkins  v.  S.,  123 
Ark.  28,  184  SW  407;  P.  v.  Williams, 
29  Cal.  App.  552,  156  P  882;  Eay  v. 
S.,  6  Boyce  (Del.),  440,  100  A  472;  P. 
V.  Israel,  269  111.  284,  109  NE  969. 
504-66  S.  V.  Eichmond,  96  Kan.  600, 
152  P  644;  Smith  v.  S.,  81  Tex,  Cr. 
534,  197  SW  589. 

504-68      [a]      Practicing     medicine, 
without   a  license.     C.   v,   Eunge,   231 
Mass.  598,  121  NE  499. 
505-72     Belchet   v.   S.,   19    Qa.   App. 
439,  91  SE  879. 

505-76  Eogers  v.  S.,  133  Ark.  85,  201 
SW  845;  Judkins  v.  %.,  123  Ark.  28, 
184  SW  407;  P.  v.  Williams,  29  Cal. 
App.  552,  156  P  8S2;  S.  v.  Fleeman, 
102  Kan.  670,  171  P  618;  S.  v.  Eich- 
mond, 96  Kan.  600,  152  P  644;  S.  v. 
Wiley,  53  Mont.  383,  164  P  84;  Smith 
V.  S.,  81  Tex.  Cr.  534,  197  SW  589. 
606-77  S.  V.  Eichmond,  96  Kan.  600, 
152  P  644. 

607-78  Shepard  v.  U.  S.,  236  Fed. 
73,  149  CCA  283;  Simpson  v.  V.  S.,  229 
Fed.  940,  144  CCA  222;  Ex  parte  S., 
197  Ala.  419,  73  S  35;  Herring  v.  S. 
(Ala.  App.),  75  S  646;  Moragne' f.  8. 
(Ala-  App.),  74  S  862;  Green  i;.  S.,  15 


Ala.  App.  579,  74  S  399;  Fealy  v.  Birm- 
ingham, 15  Ala.  App.  367,  73  S  296; 
Judkins  v.  S.,  123  Ark.  28,  184  SW 
407;  P.  V.  Murnahan,  32  Cal.  App.  211, 
162  P  422;      S.  V.  Glaze,  177  la.  457, 

159  NW  260;  S.  v.  Selsor,  140  La. 
468,  73  S  270;  S.  v.  Burk,  188  Mo. 
App.  683,  176  SW  487;  Smith  v.  fa., 
81  Tex  Cr.  534,  197  SW  589;  Munsey 
V.  S..  81  Tex.  Cr.  214,  194  SW  953; 
Armendariz  v.  S.,  81  Tex.  Cr.  206,  194 
SW  826;  Mooneyham  v.  S.,  78  Tex. 
Cr.  366,  181  SW  456;  S.  v.  Klein, 
94  Wash.  212,  162  P  52;  S.  v.  Gipso^, 
92  Wash.  646,  159  P  792;  S.  v.  Gaul,  88 
Wash.  295,  152  P  1029;  S.  v.  Jarrell, 
76  W.  Va.  263.  85  SE  525. 

508-79    S.  V.  Wingard,  92  Wash.  219, 

158  P  725. 

509-80     Thlinket  P.  Co.  v.  U.  S.,  238 

Fed.  109,  149  CCA  319;    S.  ■».  Williams 

(Mo.),   183   SW   308;      S.  v.    Wingard, 

92  Wash.  219,  158  P  725. 

510-85     S.  1).  Sanford,  89  Wash.  669, 

154  P  1114. 

510-86      P.  V.  Piatt,   173   App.  Div. 

451,  159  NYS  920;      S.  v.  Sanford,  89 

Wash.  669,  154  P  1114. 

510-87     P.  V.  Howard,  31   Cal.  App. 

358,  160  P  697;    S.  v.  Sanford,  89  Wash.- 

669,  154  P  1114;     P.  v.  Israel,  269  111. 

284,  109  NE  969. 

512-96     P.  V.  Kargula,  285  111.  478, 

121  NE  179. 

513-99    P.  V.  Israel,  269  111.  284,  109 

NE   969. 

514-1     P.  V.  Israel,  269  111.  284,  109 

NE  969. 

515-2     Clemm  v.  S.,  154  Ala.  12,  45  S 

212,  129  AmSt  17;    P.  v.  Israel,  269  111. 

284,  109  NE  969;     S.  v.  Sampson,  157 

la.  257,  138  NW  473,  42  LEA  (N.  S.) 

967;     Dalton  v.  S.,  91  Miss.  162,  44  S 

802,   124   AmSt   637;      S.  v.   Maggard, 

160  Mo.  469,  61  SW  184,  83  AmSt  484; 
Peck  V.  S.,  54  Tex.  Cr.  81,  111  SVf 
1019,  16  AnnCas  583. 

515-3  Autrey  v.  S.,  15  Ala.  App. 
574,  74  S  397;  Callaghan  v.  S.,  17  Ariz. 
529,  155  P  308;  Cross  v.  S,  (Fla.),  V4 
S  593;  Thomas  v.  S.  (Fla.),  74  S  1; 
Innes  v.  S.,  19  Ga.  App.  271,  91  SB 
339;  P.  V.  Moore,  276  111.  392,  114  NE 
906;  P.  V.  Kingcannon,  276  HI.  251, 
114  NE  508;  Ford  v.  Com.,  175  Ky, 
126,  193  SW  1026;  Oudersluys  V.  Cars- 
tens,  194  Mich.  521,  160  NW  1011;  S.  v. 
Collins,  53  Mont.  213,  163  P  102;  Guig- 
non  V.  S.,  101  Neb.  587,  163  NW  858; 
S.  V.  McDonald,  91  N.  J.  L.  233,  103  A 
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165;  S.  V.  McDonald,  89  N.  J.  h.  421, 
99  A  128;  P.  v.  GUbert,  96  Misc.  660, 

162  NYS  126;  Ex  parte  Eankin,  13 
Okl.  Cr.  138,  162  P  677;  S.  v.  Parnam, 
82  Or.  211,  161  P  417;  Bell  V.  S.,  77 
Tex.  Cr.  146,  177  SW  966. 

[d]  Bobbery  includes  an  assault  and 
battery  and  an  assault  with  intent  to 
rob.  Boss  V.  S.  (Ala.  App.),  78  S  309. 
616-4  Wall  V.  S.  (Ala.  App.),  77  S 
977;  McLain  v.  S.,  15  Ala.  App.  24,  72 
S  511;  P.  V.  Wah  Hing,  15  Cal.  App. 
195,  114  P  416;  Freud  v.  S.,  129  Md. 
636,  99  A  934;  P.  v.  Platt^  173  App. 
Div.  451,  159  NYS  920;  Ferguson  v. 
S.,  80  Tex.  Cr.  383,  189  SW  271;  S.  v. 
Callaghan  (Wash.),  182  P  594;  S.  v. 
Gaul,  J&8  Wash.  295,  152  P  1029. 
617-6  Seattle  v.  Molin,  99  Wash.  210, 
169  P  318. 

517-9      Stockton    v.   S.,   80    Tex.    Cr. 
621,  192  SW  236;    Wyatt  v.  S.,  80  Tex. 
Cr.   281,   190   SW   153. 
518-11      Alvarez  v.   S.    (Fla.),   78   S 
272. 

519-17  IT.  S.  V.  Davidson,  244  Fed. 
523. 

520-18  Barbour  v.  S.,  21  Ga.  App. 
243,  94  SB  272;  P.  v.  Crawford,  278 
111.  134,  115  NB  901. 
[c]  liimitatiou  as  to  number  of  counts. 
§215  of  the  Criminal  Code  of  the 
United  States  imposes  no  restriction 
as  to  the  number  of  counts  an  indict- 
ment may  contain.  Stern  v.  United 
States,  139  CCA  292,  223  Fed.  762. 
522-25  Echols  v.  S.  (Ala.  App.),  75 
S  814;  S.  V.  Thornton,  142  La.  797,  77 
S  634. 

523-27  [a]  S.  v.  Thornton,  142  La, 
797,  77  S  634. 

524-32     Allen  v.  C,  122  Va.  834,  94 
SB  783. 
526-33     S.  V.  Byhre,  137  Minn.  195, 

163  NW  282. 

526-34  Lasseter  v.  S.,  17  Ga.  App. 
323,  86  SB  743. 

528-37  Magon  v.  V.  8.  (CCA),  260 
Fed.  811;  Kreuzer  v.  U.  S.  (CCA),  254 
Fed.  34;  Sidebotham  v.  U.  S.  (CCA), 
253  Fed.  417;  McNeil  v.  U.  S.,  246 
Fed.  827,  159  CCA  129;  P.  v.  Allen, 
32  Cal.  App.  110,  162  P  401;  McGehee 
V.  C,  181  Ky.  422,  205  SW  577;  S.  v. 
Young,  266  Mo.  723,  183  SW  305;  P. 
V.  Zimmer,  174  App.  Div.  470,  160  NYSS 
459;  S.  V.  Stephens,  170  N.  C.  745, 
87  SB  131;  Grifath  v.  S.,  93  Ohio  294, 
112  N.  E.  1017;  S.  v.  Harcombe,  48 
Utah  89,  158  P  1096. 


530-38      S.  V.   Young,  266  Mo.  723, 

183  SW  305. 

531-47     Kreuzer  v.  V.  S.  (CCA),  254 

Fed.  34;    McNeil  v.  U.  S.,  246  Fed.  827, 

159  CCA  129;     Hancock  v.  S.,  14  Ala. 

App.  91,  71  S  973;    Eash  v.  S.,  13  Ala. 

App.  262,   69   S   239;      P.  v.   Warriner 

(Cal.  App.),  173  P  489;     Sewell  v.  S. 

(Ga-.  App.),  99  SB  320. 

533-50     P.  V.  Howard,  31   Cal.  App. 

358,  160  P  697;     Wilson  v.  S.,  80  Tex. 

Cr.  266,  189  SW  1071;    Lieberman  v.  S. 

(Tex.  Cr.),  189  SW  157. 

534-51     S.  V.  Thornton,  142  La.  797, 

77  S  634;     S.  v.  Mincher   (N.  C),  100 

SB  339. 

535-58     P.  V.  Goodman,  283  HI.  414, 

119  NE  429. 

536-66      [a]      Rape    and    lewd    and 

laiSclTlouS'   conduct.  —  P.    v.    Warriner 

(Cal.  App.),  173  P  489. 

536-68    HufEman  i).  U.  8.  (CCA),  259 

Fed.   35;      Shepard  v.  U.   8.,  236  Fed. 

73,   149    CCA   283;      Weeks  v.   S.,   126 

Md.  223,  94  A  774;    S.  v.  Beedle  (Mo.), 

180  SW  888;     Boggess  v.  S.  (Okl.  Cr.), 

175  P  946;     Whitfield  v.  S.,  77  Tex.  Cr. 

485,  179  SW  558;     S.  v.  Harcombe,  48 

Utah  89,  158  P  1096;    8.  v.  Shelton,  78 

W.  Va.  I,  88  SE  454. 

537-69     8.  V.  Munroe,  273   Mo.   341, 

201  SW  100. 

537-70    S.  V.  Shelton,  78  W.  Va.  1,  88 

SE  454. 

538-72     8.  V.  Beedle   (Mo.),  180  SW 

888. 

539-82     Whitfield  v.  S.,  77  Tex.  Cr. 

485,  179  SW  558. 

542-17    S.  V.  Siefif,  54  Mont.  165,  168 

P  524. 

543-21     S.  V.  Jack,  139  La.  885,  72 

S  429;      Kirkendall  v.  8.,  78   Tex.  Cr. 

168,  180  8W  676 

543-23    Keys  v.  S.,  110  Miss.  433,  70 

S  457. 

545-28    S.  V.  Grimms,  143  La.  421,  78 

8  661;     8.  V.  Lebleu,  137  La.  1007,  69 

S  808;     Keys  v.  8.,  110  Miss.  433,  70 

S  457. 

545-30     S.  V.  Kiefer   (la.),  163  NW 

698;     S.  V.  Grimms,  143  La.  421,  78  S 

661;     8.  V.  Anderson,  137  La.  765,  69  8 

167;   Keys  v.   8.,  110   Miss.  433,  70  S 

457. 

547-39       Alsheimer    v.    S.,    165    Wis. 

646,  163  NW  255. 

547-40      [a]     After  pleading.— 8.  v. 

Carmel,  36  8.  D.  293.  154  NW  808. 

648-56     8.  V.  Lebleu,   137  La.  1007, 

69  S  803. 
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648-57  S.  V.  MeCullough,  101  Kan. 
52,  165  P  644. 

[a]  Informal  correction  after  plea. 
S.  V.  Carmel,  36  S.  D.  293,  154  NW  808. 
548-58  Kelly  v.  S.^  81  Tex.  Cr.  408, 
195  SW  853. 

549-71  [a]  Indictment  in  form  of 
information  cannot  be  amended  to  one 
by  grand  jury.  S.  v.  Jack,  139  La.  885, 
72  S  429. 

549-73     S.  V.  Pelser   (la.),  163   NW 
600;    S.  V.  Cannon  (Miss.),  79  S  85. 
550-74     S.  V.  Cannon   (Miss.),   79   S 
85. 

550-76  S.  V.  Grimms,  143  La.  421, 
78  S  661. 

550-77  Eoberts  v.  S.  (Tex.  Cr.),  201 
SW  998. 

551-79  S.  V.  Grimms,  143  La.  421,  78 
S  661. 

551-84  P.  V.  Van  fcvery,  222  N.  Y. 
74,  118  NE  244;  Mc Williams  v.  S.,  80 
Tex.  Cr.  116,  188  SW  999. 
551-85  S.  V.  Williams,  143  La.  424, 
78  S  662;  Floras  v.  S.  (Tex.  Cr.),  198 
SW  675;  S.  v.  Hay  (Utah.),  172  P 
721;  S.  V.  Nelson,  91  Vt.  168,  99  A 
881. 

552-86  Patterson  v.  S.  (Tex.  Cr.), 
205  SW  986. 

554-2  S.  17.  Johnson,  91  N.  J.  L.  611, 
104  A  593. 

556-16  S.  V.  Loesch  (Mo.),  180  SW 
875. 

656-17  Kelly  v.  8.,  12  Okl.  Cr.  208, 
153  P  1094. 

557-23  Kelly  v.  S.,  12  Okl.  Cr.  208, 
153  P  1094. 

557-24  P.  V.  Chober,  29  Cal.  App. 
627,  157  P  533. 

558-35  S.  V.  Loesch  (Mo.),  180  SW 
875. 

[d]  Likewise  as  to  matters  of  sub- 
stance.—P.  V.  Chober,  29  Cal.  App.  627, 
157  P  533. 

560-42  Ex  parte  Chambers,  32  Cal. 
App.  476,  163  P  223. 
561-52  P.  V.  Miller,  34  Cal.  App. 
641,  168  P  574;  Boren  v.  S.,  80  Tex. 
Cr.  635,  192  SW  1063. 
561-57  [a]  Manner  of  committing 
offense. — P.  v.  Liberty  (Cal.  App.),  178 
P  868. 

561-60    S.  V.  Thompson,  137  La.  547, 
68  S  949,  impossible  date. 
562-61    See  Patterson  v.  S.  (Tex.  Cr.), 
205  SW  986. 

562-6S  [a]  Amendment  to  conform 
to  proof,  permissible.  Whitley  v.  8. 
(Ark.),   215   SW   703. 


563-69     S.  V.  Loesch   (Mo.),  180  SW 
875. 

563-70    [a]    Information  need  not  be 

reverified     after     amendment.      S.     v. 

Loesch  (Mo.),  180  SW  875. 

563-71     S.  V.  Kiefer  (la.),     163  NW 

698. 

565-80    Adams  v.  S.,  80  Tex.  Cr.  632, 

192  SW  1067. 

565-83      Nelson  v.  S.,   15  Ala.   App. 

102,   72   S  510;      Bishop  v.  S.,  22  Ga. 

App.  784,  97  SE  251;     Boren  v.  S.,  80 

Tex.  Cr.  635,  192  SW  1063. 

566-88     Johnson     v.     Petersen,     101 

Neb.  504,  163  NW  869. 

567-98     Allen  v.  Allen,  146  Ga.  204, 

91  SE  22.     * 

567-99     Sheridan  v.  U.  S.,  236  Fed. 

305,  149  CCA  437. 

568-1     P.  V.  Hart,  28  Cal.  App.  335, 

152  P  947;     S.  v.  Schell,  172  la.  127, 

153  NW  62;  S.  V.  Stephens,  170  N.  C. 
745,  87  SE  131;  Antoscia  v.  Superior 
Court,  38  E.  I.  332,  95  A  848;  S.  v. 
Cotton,  36  S.  D.  396,  155  NW  8. 
570-3  S.  V.  Schell,  172  la.  127,  153 
NW  62;  S.  V.  Cotton,  36  S.  D.  396,  155 
NW  8. 

571-4    P.  V.  Asbury,  272  111.  571,  112 

NE  289;     Kelly  v.  S.,  12  Okl.  Cr.  208, 

153  P  1094;    S.  v.  Cotton,  36  S.  D.  396, 

155  NW  8. 

572-9     Rose  v.  S.,  122  Ark.  509,  184 

SW  60;    S.  V.  Cotton,  36  S.  D.  396,  155 

NW  8. 

574-13    P.  V.  Hart,  28  Cal.  App.  335,. 

152  P  947;     S.  V.  Stephens,  170  N.  C. 

745,  87  SE  131;     Antoscia  v.  Superior 

Court,  38  B.  I.  332,  95  A  848. 

575-14    S.  V.  Stephens,  170  N.  C.  745, 

87  SE  131. 

576-30    S.  V.  Stephens,  170  N.  C.  745, 

87  SE  131. 

676-32     S.  V.  Brown  (Mo.  App.),  184 

SW  1187. 

576-33   Bennett  v.  S.,  79  Tex.  Cr.  380, 

185  SW  14. 

576-35     S.  V.  Brown  (Mo.  App.),  184 

SW  1187. 

577-41     [a]     But  not  otherwise. — S. 

e.  Cotton,  36  S.  D.  396,  155  NW  8. 

578-48     Johnson     v.     Petersenj     101 

Neb.  504,  163   NW  869. 

578-56    Ivey  v.  S.,  24  Wyo,  1,  154  P 

589 

578-57    Ivey  v.  S.,  24  Wyo.  1,  154  P 

589 

578-58     Griffin  v.  S.,   72  Fla.   79,  72 

S  474;     Ex  parte  Eankin,  13  Okl.  Cr. 

138,  162  P  677. 
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579-59    S.  ti.  Mosoa,  90  Conn.  381,  97 

A  340;     Ivey  v.  S.,  24  Wyo.  1,  154  P 

689. 

582-84     [a]     Assault /with  intent  to 

commit  larceny  from  the  person  is  in- 
cluded  within    the    offense    of    assault 

with  intent  to  rob.     S.  v.  Schell,  172 

la.  127,  153  NW  62. 

583-94    Morton  v.  S.,  72  Fla.  265,  73 

S  187. 

585-12      Thomas  v,  S.,  18   Qa,.  App. 

101,  88  SE  917. 

585-13      S.   V.   Goodman    (Mo.),  .183 

SW  321. 

587-29    P.   V.   Maljan,   34   Cal.   App. 

384,  167  P  547;      P.  v.  Hart,   28   Cal. 

App.  335,  152  P  947. 

687-35      Carmichael  v.  .  S.,   197   Ala. 

185,  72  S  405;    S.  v.  Merrick,  171  N.  C. 

788,  88   SE   501. 

589-36    S.  V.  Merrick,  171  N.  C.  788, 

88  SE  501. 

591-37    Boden  v.  S.,  IS  Ala.  App.  105, 

69  S  366. 

591-38      Crowder  v.  S.,  78   Tex,   Cr. 

344,  180  SW  706. 

591-40     AntoBcia  v.  Superior   Court, 

38  EJ  I.  332,  95  A  848. 

595-86    Snyder  v.  S.,  92  Ohio  St.  167, 

110  NE  644. 

596-90    Bose  v.  S.,  122  Ark.  509,  184 

SW  60. 

598-7    S.  V.  Lewis,  173  Iowa  643,  154 

NW  432. 

598-9     S.  V.  Schell,  172  la.  127,  153 

NW  62. 

605-1     Cohn  v.  U.  S.  (CCA),  258  Fed. 

355;  Mo  Yaen  v.  &.,  18  Ariz.  491,  163 
P  135,  LEA  1917D,  1014;  P.  v.  Schmidt, 
33  Oal.  App.  426,  165  P  555;  Smith  v. 
S.  (Fla.),  78  S  530;  Disney  v.  S.,  73 
Fla.  492,  73  S  698;  Smith  v.  S.,  72 
Fla.  449,  73  S  354;  P.  v.  Miller,  278 
111.  490,  116  NE  131,  LEA  1917E,  797; 
Jackson  V.  S.  (Ind.),  121  NE  114;  S.  v. 
McGarrity,  140  La.  436,  73  S  259;  S. 
V.  Thomas,  141  La.  560,  75  S  241;  P.  v. 
Baff,  99  Misc.  684,  166  NYS  136;  S.  v. 
Turner,  170  N.  C.  701,  86  SE  1019; 
Tinker  v.  S.,  77  Tex.  Cr.  506,  179  SW 
572. 

605-2  Ellis  V.  S.  (Fla.),  76  S  698; 
Ferguson  v.  S.,  80  Tex.  Cr.  383,  189 
SW  271. 

fb]  Improper  Impanelment  and  swear- 
ing, of  the  grand  jury,  is  a  ground  for 
quashing  indictment,  when  such  defect 
appears  upon  the  record.  P.  v.  Bruck- 
ner, 281  HI.  340,  117  NE  1023. 


606-3  Barnard  v.  Superior  Judge,  199 
Mich.  227,  165  NW  833;  Williams  v. 
S.,  80  Tex.  Cr.  12,  188  SW  430. 
606-4  Elder  v.  IT.  S.,  243  Fed.  84, 
155  CCA  614;  Sheridan  v.  V.  S.,  236 
Fed.  305,  149  CCA  437;  Sturgeon  v.  S., 
17  Ariz.  513,  154  P  1050,  LEA  1917B, 
1230;  P.  V.  Schmidt,  33  Cal.  App.  42p, 
165  P  655;  Wolf  v.  S.,  72  Fla.  572,  73 
S  740;  Adams  v.  S.,  72  Fla.  32,  72  S 
473;  Brunson  v.  S.,  70  Fla.  387,  70  S 
390;  S.  v.  Andrus,  29  Ida.  1,  156  P 
421;  S.  V.  Hanks,  101  Kan.  200,  165  P 
865;  S.  V.  MoCullough,  101  Kan.  52, 
165  P  644;  Henry  v.  C,  169  Ky.  548, 
184  SW  870;  P.  v.  Lay,  193  Mich.  17, 
159  NW  299,  LEA  1917B,  608;  S.  v. 
Pullis,  90  N.  J.  L.  377,  101  A  54;  Hisaw 
V.  a.,  13  Okl.  Cr.  484,  165  P  636;  S.  v. 
Carmel,  36  S.  D.  293,  154  NW  808; 
Utsler  V.  S.,  81  Tex.  Cr.  501,  195  SW 
856. 

607-5  S.  V.  Fox,  122  Ark.  197,  182 
SW  906;  McDaniels  v.  S.,  185  Ind. 
245,  113  NE  1004;  S.  v.  Chamberlin, 
180  la.  685,  163  NW  428. 
609-23  S.  V.  Andrus,  29  Ida.  1,  156 
P  421. 

610-32  Speer  v.  S.,  130  Ark.  457,  198 
SW  113;  S.  V.  Fox,  122  Ark.  197,  182 
SW  906;  P.  V.  Walburn,  159  NYS  185. 
612-35    Kirksville  f;.  Gill  (Mo.  App.), 

198  SW  178. 

[a]  Motion  to  dismiss  wUl  be  treated 
as  a  demurrer  only  when  the  question 
presented  is  one  of  law  and  apparent 
on  the  face  of  the  record.  Kirksville  v. 
Gill  (Mo.  App.),  198  SW  178. 
612-37     Macumber  v.  S.   (Tex.  Cr.), 

199  SW  298.  Comp.,  P.  v.  Stahl,  160 
NYS  726. 

612-40    Toney  v.  S.,  15  Ala.  App.  14, 

72   S   508. 

612-42  P.  V.  Chober,  29  Cal.  App. 
627,  157  P  533;  S.  v.  Taylor,  31  N.  D. 
236,  153  NW  981;  Bobbins  v.  S.,  12 
Okl.  Cr.  294,  155  P  491;  Hensley  v.  S. 
(Okl.  Cr.),  179  P  788;  Balston  v.  S. 
(Okl.  Cr.),  185  P  831. 

613-45     P.  V.  Bice  (Mich.),  173  NW 

495. 

613-49  White  v.  S.,  15  Ala.  App. 
197,  72  S  771;  Dagga  v.  S.,  12  Okl.  Cr. 
289,  155  P  489. 

[d]  In  Arkansas,  validity  of  indict- 
ment cannot  be  questioned  on  ground 
of  disqualification  of  grand  jurors  Cal- 
loway V.  a.,  120  Ark.  204,  179  SW  356. 
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614-50  Jackson  v.  S.  (Ind.),  121 
NE  114;  S.  V.  Wood,  175  N.  C.  809,  95 
SE  1050. 

615-52  Shiver  v.  S.,  13  Ala.  App.  258, 
69  S  238;  Duffey  v.  S.  (Ind.),  120  NE 
658;  S.  V.  Cook,  81  W.  Va.  686,  95 
SE  792.  But  see  Cook  v.  S.,  22  Ga. 
App.  770,  97  SE  264. 
61S-61  [b]  Special  tenn. — ^Fisher  v. 
S.,  81  Tex.  Cr.  568,  197  SW  189. 
618-64  Quayle  v.  S.,  19  Ariz.  91, 
165  P  331;  Bledsoe  v.  S.,  130  Ark.  122, 
197  SW  17. 

619-66  May  v.  V.  S.,  236  Fed.  495, 
149  CCA  547;  McGregor  v.  S.  (Tex. 
Cr.),  201  SW  184. 

619-69  Eoberts  v.  S.,  81  Tex.  Cr. 
227,  195  SW  189. 

619-71  P.  V.  Hartenbower,  283  111. 
591,  119  NE  605;  McGregor  v.  S.  (Tex. 
Cr.),  201    SW   184. 

620-72  Evans  v.  S.,  17  Ga.  App.  120, 
86  SE  286. 

620-75  S.  V.  Fox,  122  Ark.  197,  182 
SW  90B;  P.  V.  Eice  (Mich.),  173  NW 
495. 

[d]  Fresiimptively  iudlctiuent  regular 
on  its  face  was  found  on  legal  and  suf- 
ficient evidence  and  burden  rests  upon, 
party  claiming  otherwise.  Smith  v.  S., 
13  Ala.  App.  399,  69  S  402. 
621-76  P.  V.  Walburn,  159  NYS  185; 
P.  V.  Osborne,  158  NYS  572;  P.  v. 
Wood,  157  NYS  541. 
622-77  P.  V.  Epstean,  102  Misc.  476, 
170  NYS  68. 

[b]  Evidence  heard  by  jurors  In  their 
Individual  capacity  when  the  grand 
jury  was  illegally  constituted,  cannet 
subsequently  afford  basis  for  an  in- 
dictment. Evans  v.  S.,  17  Ga.  App.  120, 
86  SE  286. 

622-78     S.  V.  Euther,  141  Minn.  488, 
168  NW  587;    P.  v.  Walburn,  159  NYS 
185;     P.  V.  Osborne,  158  NYS  572. 
625-91     But  see  Snow  v.  S.   (Ark.), 
215  SW  3. 

626-93  Eiehardson  v.  S.,  78  Fl*.  154, 
72  S  665. 

[d]  Motion  to  dismiss  and  not  de- 
murrer is  proper  remedy  where  county 
attorney  omits  endorsement  "a  true 
information."  S.  v.  Fisher,  172  la. 
462,  154  NW  587. 

626-94  Butts  v.  S.,  19  Ariz.  318,  170 
P  792;  P.  V.  Chober,  29  Cal.  App.  627, 
157  P  533. 

627-96  Simpson  v.  U.  S.,  241  Fed. 
841,  154  CCA  543;  P.  v.  Green,  276  111. 
346,  114  NE  518;     Eobinson  v.  S.,  185 


Ind.   119,   113   NE   306;      Smith  v.  S., 

81  Tex.  Cr.  534,  197  SW  589. 

628-1     P.  V.  Holtzman,  272  111.  447, 

112  NE  370. 

629-5     Wetzel  v.  U.  S.,  233  Fed.  984, 

147  CCA  658. 

631-14    See  S.  v.  Mcintosh  (W.  Va.) 

96  SE  79. 

[a]  Former  jeopardy  is  not  ground 
for  quashal.  Park  v.  S.,  78  Tex.  Cr. 
131,  179  SW  1152.  ( 

631-16  Howard  v.  P.,  62  Colo.  131, 
160  P  1060. 

631-17  Cooper  v.  S.,  15  Ala.  App. 
657,  74  S  753;  Wolf  v.  S.,  72  Fla. 
572,  73  S  740. 

633-25  [a]  When  no  offense  la 
charged,  court  may  set  aside  Indict- 
ment on  its  own  motion.  S.  v.  Asbury, 
172  la.  606,  154  NW  915. 
633-27  P.  V.  DeJoy,  198  111.  App. 
361;  S.  V.  Schultz,  96  Ohio  114,  117 
NE  30. 

633-28  Comp.,  S.  v.  Hart,  88  N.  J.  L. 
150,   95  A  362. 

633-32  S.  V.  Taylor,  31  N.  D.  236, 
153  NW  981;  S.  v.  Bell,  13  Okl.  Cr. 
664,  166  P  451. 

[i]     Objection  is  waived  unless  speci- 
fied with   particularity.     S.  v.  Taylor, 
31  N.  D.  236,  153  NW  981. 
634-36    S.  V.  Plough,  88  N.  J.  L.  428, 

97  A  265;  S.  v.  Taylor,  31  N.  D.  236, 
153  NW  981.  See  Cohn  v.  V.  S.  (CCA), 
258  Fed.  355. 

635-38     S.  V.  Weston,  90  Vt.  125,  96 

A  702. 

635-39      Benson  v.  U.    S.,   240   Fed. 

413,  153  CCA  339. 

636-43     Smith  v.  S.,  81  Tex.  Cr.  534, 

197  SW  589. 

636-45      Cohn  v.  IT.   8.    (CCA),   258 

Fed.  355. 

637-51     P.  V.  Osborne,  158  NYS  572. 

638-54    P.  V.  Osborne,  158  NYS  572. 

638-59     IT.  S.  V.  Doremus,  246  Fed. 

958;    Carrell  v.  8.,  79  Tex.  Cr.  198,  184 

SW  217. 

641-70    Wetzel  v.  V.  S.,  233  Fed.  984, 

147  CCA  658;     S.  v.  Plough,  88  N.  J. 

L.   426,   97   A  64. 

[a]      Where  failure  of  indictment  to 

charge  a  crime  is  ground  of  motion,  and 

alleged  error  appears  upon  the  face  of 

the  record,  the  rule  does  not  apply.    S. 

V.  Mandeville,  88  N.  J.  L.  418,  96  A 

398 

641-71    Wetzel  v.  U.  S.,  233  Fed.  984, 

147  CCA  658. 
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643-80  Jones  v.  S.  (Ala.  App.),  79 
S  151. 

643-86  Ware  v.  Circ.  Judge,  75  Mich. 
i88,  42  NE  997;  Anderson  v.  Giro. 
Judge,  130  Mich.  697,  90  NW  692; 
Grand  Rapids  v.  Braudy,  105  Mich.  670, 
64  NW  29/53  AmSt  472,  32  LRA  116. 
Comp.,  In  the  Matter  of  Turner,  5 
Ohio  542,  quaere. 

[a]  If  a  different  result  would  not 
be  reached  on  retrial,  the  writ  will  not 
issue.  Clute  v.  Circ.  Judge,  139  Mich. 
337,  r02  NW  843. 

643-87     See  S.  v.  kart,  88  N.  J.  L. 

150,  95  A  362. 

644-88    S.  V.  Plough,  88  N.  J.  L.  428, 

97  A  265. 

644-89    Smith  v.  S.,  15  Ala.  App.  478, 

73  S  824;  P.  v.  Walsh,  172  App.  Div. 
266,  158  NYS  342. 

645-90     S.  V.  Rosenberg  (N.  J.  L.), 

105  A  729. 

645-91     S.  V.  R.  Co.   (N.  J.  L.),  103 

A  685;     S.  v.  Plough,  88  N.  J.  L.  425, 

97  A  64. 

645-92       Burnett    v.    Com.,    172    Ky. 

397,  189  SW  460. 

646-1     Corbin  v.  S.,  15  Ala.  App.  602, 

74  S  729;  Belcher  v.  S.,  19  Ga.  App. 
439,  91  SE  879;  Colwell  v.  S.,  17  Ga. 
App.  750,  88  SE  410;  McDaniels  v.  S., 
185  Ind.  245,  113  NE  1004;  Roebuck 
V.   S.,  14  Okl.  Cr.  241,  170   P   277. 

[b]  Demurrer  must  lie  to  whole  of  In- 
dictment, if  at  all.  P.  V.  Piatt,  17S 
App.  Div.  451,  159  NYS  920. 

647-3  S.  V.  McAninch,  172  Iowa  36, 
154  NW  399. 

647-4  Arthur  v.  S.,  146  Ga.  827,  92 
SE  637;  Colwell  v.  S.,  17  Ga.  App.  750, 
88  SE  410. 

[c]  Demurrer  Is  only  remedy. — Stone 
t;.  S.,  12  Okl.  Cr.  313,  155  P  701. 
647-6     Trent  v.  S.,  15  Ala.  App.  485, 
73  S  834;     S.  v.  Byhre,  137  Minn.  195, 
163  NW  282. 

648-10      S.   V.   McAninch,    172    low* 

96,   164   NW    399. 

648-12     P.    V.    Kingcannon,    276    111. 

251,  114  NE  508;     Com.  v.  Hinkle,  177 

Ky.    22,    197    SW   455;    Com.    v.   Siler, 

176  Ky.  802,  197  SW  453. 

649-14     Oliver  v.  S.   (Ala.  App.),  79 

S  313;     S.  V.  McAninch,  172  Iowa  96, 

154  NW  399. 

649-16  City  New  Orleans  v.  Miller, 
142  La.  163,  76  S  596,  LRA1918B,  331. 


G50-29   [a]      Misnomer  in  complaint 

should    be   pleaded   in   abatement    and 

cannot   be   raised   by   demurrer.    S.   v. 

Wasilenskis,  114  Me.  91,  95  A  415. 

651-47     Harris  v.  S.  (Ark.),  215  SW 

620;    P.  V.  May,  179  App.  Div.  290,  166 

NYS   351;    Richards   v.   S.    (Okl.   Cr.), 

179  P  777;   S.  V.  Owen,  97  Wash.  466, 

166  P   793.     But   see   S.  v.  Jarrell,  76 

W.    Va.    263,    85    SE    525,   by    statute. 

Contra,   by   statute.      S.   v.  McAninch, 

172  Iowa  96,  154  NW  399. 

652-50     P.  V.  Bailey,  103  Misc.   366, 

171  NYS  394. 

653-52     S.   V.  O'Malley,  140  La.  23, 

72  S  796;  Stone  v.  S.,  12  Okl.  Cr.  313, 

165  P   701. 

653-53     Chambers  v.  S.,  22  Ga.  App. 

748,  97  SE  256. 

654-57     Sheridan  v.  V.  S.,  236  Fed. 

305,  149  CCA  437;  Gatlin  v.  S.,  18  Ga. 

App.  9,  89  SE  345. 

[e]     General  demurrer  is  sufficient.   S. 

V.  Pape,  90  Conn.  98,  96  A  313. 

[f  j"    Constitutionality  of  statute   held 

sufficiently   raised.     S.    v.    Murphy,    90 

Conn.  662,  98  A  343;  S.  v.  Nichols,  77 

Or.  415,  151  P  473 

655-60     TJ.   S.   V.   Klauder,   240   Fed. 

501;  Ex  parte  State  (Ala.),  76  S  445; 

Collins  V.  S.  (Ala.  App.),  76  S  413. 

655-63    U.  S.  V.  Doremua,  246   Fed. 

958. 

655-65     Knoell  v.  U.  S.,  239  Fed.  16, 

152  CCA  66. 

656-66  I  S.  V.  Spencer,  37  S.  D.  219, 

157  NW  662. 

656-67     Thompson  v.  S.,  18  Ga.  App. 

488,  89  SE  607;  P.  v.  Kingcannon,  276 

111.  251,  114  NE  508;   P.  v.  Piatt,  173 

App.  Div.  451,  159  NYS  920;  Herndon 

V.  S.  (Okl.  Cr.),  185  P  701;  S.  v.  Cole, 

107  S.  C.  285,  92  SE  624. 

657-72     U.  S.  V.  Bopp,  232  Fed.  177; 

S.  V.  Johnson,  139  Minn.  500,  166  NW 

123. 

658-79     S.  V.  Spencer,  37  S.  D.  219, 

157  NW  662. 

658-80     S.  V.  Spencer,  37  S.  D.  219, 

157  NW  662. 

659-88     Simpson   v.  V.   S.,  229   Fed. 

940,  144  CCA  222;  McSpadden  v.  U.  S., 

224  Fed.  935,  140  CCA  413;  S.  v.  Loesch 

(Mo.),  180   SW  875.    Contra,   Grant  v. 

U.  S.,  252  Fed.  692,  164  CCA  532;  Mc- 

Knight  V.  U.  S.,  252  Fed.  687,  164  CCA 

527. 

660-90     P.  V.   Grout,   174   App.  Div. 

608,  161  NYS  718;  P.  v.  Levis,  96  Misc. 

513,  161  NYS  824.' 
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660-92     S.   V.   Gardner,   174   la.    748, 

156  NW  747,  AnnCa8l917D,  239,  LBA 
1916D,  767. 

[d]  But  failure  of  indictment  to 
state  a  criminal  offense  may  be  lo 
availed  of.  S.  v.  Plough,  88  N.  J.  L. 
428,  97  A  265. 

661-95     Knauer  v.  U.  S.,  237  Fed.  8, 

160  CCA  210;  Ellis  v.  S.  (Fla.),  76  8 
698;  Davidson  v.  Com.,  171  Ky.  488, 
188  SW  631;  C.  V.  Holliday,  166  Ky. 
381,  179  SW  235;  S.  v.  Caylor  (N.  C), 
101  SE  627;   S.  v.  Otto,  38  S.  D.  J53, 

161  NW  340;  Williams  v.  S.,  80  Tex. 
Cr.  12,  188  SW  430;  S.  v.  Hurley,  78 
W.  Va.  638,  90  SE  109. 

[b]  Bill  cannot  be  used  to  cure  de- 
fective indictment.  Foster  v.  U.  S. 
(CCA),  253  Fed.  481. 
661-96  Ex  parte  Lapique  (Cal.),  185 
P  178;  Ex  parte  Chambers,  32  Cal. 
App.  476,  163  P  223;  Crooke  v.  Van  Pelt 
(Fla.),  79  S  166;  Ex  parte  McKay 
(Tex.  Cr.);  199  SW  637;  Ex  parte 
Drane,  80  Tex.  Cr.  543,  191  SW  1156. 
661-97  De  Four  v.  V.  S.  (CCA),  260 
Fed.  596;  Scherer  v.  S.  (Ind.),  116  NB 
52;  S.  i;.  Taylor,  31  N.  D.  236,  153  NW 
981;   Harrison  v.   8.,   12   Okl.   Cr.   398, 

157  P  707. 

662-99    Mehaffey  v.  S.   (Ala.  App.), 

75  8  647;   Niblack  v.  S.,  70  Fla.  227, 

70  8  415. 

662-1     Smith  v.  S.,  81  Tex.  Cr.  534, 

197  SW  589. 

662-2     Herron  v.  8.  (Miss.),  79  8  289; 

S.  V.  Turner,  170  N.  C.  7§1,  86  SE  1019; 

Harrison  v.  S.,  12  Okl.  Cr.  398,  157  P 

707;   Hoffman   v.   8.,   12    Okl.   Cr.   345, 

156  P  1151;  Tatea  v.  S.  (Tex.  Cr.),  209 

SW   407.   But    see    Frasure   v.   C,   180 

Ky.  274.  202  SW  653. 

663-4    Daniels    v.    C,    181    Ky.    365, 

205  SW  968. 

663-5     Niblack  v.  S.,  70  Fla.  227,  70 

S  415;   8.  V.  Bossone,  88  N.  J.  L.  45, 

95  A  969;  8.  v.  Turner,  170  N.  C.  701, 

86  SE  1019. 

663-6    Smith  v.  S.,  15  Als.  App.  478, 

73  8  824. 

663-10    P.   V.   Chober,   29    Cal.   App. 

627,  157  P  533;  S    v.  Jack  (Mo.),  209 

SW  890;,  Kalston  v.  8.   (Okl.  Cr.),  185 

P  831. 

665-14    Adams    v.    Bohon,    176    Ky. 

6B.  195  SW  156. 

665-17    U.  8.  V.  Gouled,  253  Fed.  242. 

665-18    Niblack  v.   S.,   70  Fla.   227, 

70  8  415;   Colwell  v.  S.,  17   Ga.   App. 

,750,  88  SE  410;  S.  v.  Kiefer  (la.),  163 


NW  698;  S.  v.  Fullerton  Lumb.  Co., 
35  S.  D.  410,  152  NW  708,  omission  of 
defendant's  name  from  title  of  cause. 

[b]  Failure  to  negative  proviso  in 
statute,  waived  by  failure  to  object  in 
trial  court.  S.  v.  Young  (Mo.  App.), 
215  SW  499. 

666-19  Hornsby  v.  S.  (Ala.  App.), 
75  S  637. 

667-20  Wells  v.  V.  S.  (CCA),  257 
Fed.  605;  P.  v.  Jones  (111.),  125  NE 
711;    8.    V.   Kanakaris,    54    Mont.    180, 

169  P  42;  Giles  v.  8.,  77  Tex.  Cr.  207, 
177  SW  1137. 

eei7-21    P.     V.     Murnahan,     32     Cal. 

App.  211,  162  P  422;  8.  v.  Glaze  (la.)., 

159  NW  260;  Longoria  v.  S.,  80  Tex 

Cr.  121,  188  SW  987. 

667-23    Thayer  v.  8.  (Okl.  Cr.),  183 

P  931. 

669-32     Shaffer  t>.  S.  (Ala.),  80  S  81. 

669-35     Oesting   v.   IT.    S.,   234   Fed, 

304,   148   CCA  206;   8.  v.  Giudice,  180 

la.  690,  163  NW  344. 

671-48     Weeks  v.  8.,  126  Md.  223,  94 

A  774;   8.  v.  Stephens,  170  N.  C.  746, 

87  SE  131;  Smith  v.  S.  (Tex.  Cr.),  198 
SW  298;  Wilson  v.  8.,  80  Tex.  Cr.  266, 
189  8W  1071;  Pine  v.  C,  121  Va.  812, 

93  SE  652. 

672-49     P.   V.    Munday,    280   111.    32, 
117  NE  286;  Wyatt  v.  8.,  80  Tex.  Cr, 
281,  190  SW  153. 
672-53    Weeks   v.   8.,    126    Md.    223, 

94  A  774,  not  the  subject  of  an  appeal. 
673-57  Barefield  v.  8.,  14  Ala.  App. 
638,  72  S  293;  Braxley  v.  8.,  17  Ga. 
App.  196,  86  SE  425;  S.  v.  Harris,  103 
Kan.  347,  175  P  153;  P.  v.  Warner,  201 
Mich.  547,  167  NW  878;  S.  v.  Stephens, 

170  N.  C.  745,  87  SE  131;  Messner  v. 
S.,  78  Tex.  Cr.  632,  182  SW  329.  See 
8.  17.  Harcombe,  48  Utah  89,  158  P 
1096;  Allen  v.  C,  122  Va.  834,  94  SE 
783. 

[c]  Indictment  containing  only  one 
count,  there  was  no  error  in  overrul- 
ing motion  to  require  election.  Mason 
V.  S.  (Ala.  App.),  78  8  321. 
677-98  S.  V.  Harris,  103  Kan.  347, 
175  P  153;  S.  v.  Shelton,  78  W.  Va.  1, 

88  SE  454. 

678-1     8.  V.  Shelton,  78  W.  Va.  1,  88 

SE    454.     Comp.    8.    v.    Harcombe,    48 

Utah  89,  158  P  1096. 

679-4     S.  V.   Harcombe,  48  Utah   89, 

158  P  1096. 

681-17    Barefield  v.  S.,  14  Ala.  App. 

638,  72  S  293. 
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681-20  Chronister  v.  S.  (Ark.),  215 
SW  634;  P.  V.  Crawford,  278  111.  134, 
115  NB  901.  . 

682-21  Sanders  v.  S.  (Ala.  App.), 
79  S  312. 

683-23  Wetzel  v.  TJ.  S.,  233  Fed. 
984,  147  CCA  658. 

683-24  We,tzel  v.  TJ.  S.,  233  Fed. 
984,  147  CCA  658. 

684-30  S.  V.  Owen,  97  Wash.  466, 
166  P  793. 

686-44  Thompson  v.  S.,  18  Qa.  App. 
488,  89  SB  607. 

686-47  Gatlin  v.  S.,  18  Ga.  App.  9, 
89  SB  345. 

687-50  Gatlin  v.  S.,  18  Ga.  App.  9, 
89  SE  345. 

687-56  Ex  parte  State,  197  Ala.  419, 
73  S  35;  Joyner  v.  S.  (Ala.  App.),  77 
S  78;  S.  V.  Wassing,  141  Minn.  106,  169 
NW  485;  Angeloflf  v.  S.,  91  Ohio  361, 
110  NE  936. 

689-61  Collier  v.  S.  (Ala.  App.),  78 
S  419. 

690-64  Gustamente  v.  S.,  81  Tex.  Cr, 
640,  197  SW  998. 

691-74  S.  17.  Harris,  51  Mont.  496, 
154  P  198;  Angeloff  v.  S.,  91  Ohio  361, 
110  NE  936;  Carter  v.  S.,  78  Ter.  Cr. 
240,  181  SW  473. 

693-82  Barefield  v.  S.,  14  Ala.  App. 
638,  72  S  293. 

694-87    S.    V.    Wassing,    141    Minn. 
106,   169   NW   485;    Rpwlett   v.  S.,   78 
Tex.  Cr.  257,  180  SW  1078. 
695-93     Ex  parte  State,  197  Ala.  419, 
73  S  35. 

696-1  [b]  Sec.  9151,  It«v.  Codes  of 
Montana,  provide  that  objection  of 
duplicity,  "can  only  be  taken  by  de- 
murrer." S.  V.  Kanakaris,  54  Mont. 
180,  169  P  42. 

696-5  Oomp.  Barefield  v.  8.,  14  Ala. 
App.  638,  72  S  293. 

697-6  Wall  v.  S.  (Ala.  App.),  77  S 
977. 

697-11  Ex  parte  S.,  197  Ala.  419, 
73  S  35;  S.  v.  O'Brien  (Conn.),  107  A 
620;  S.  V.  Wilcox  (Mo.),  179  SW  479; 
S.  V.  Seymour,  49  Utah  285,  163  P  789. 
698-17  P.  V.  Holtzman,  272  111.  447, 
112  NB  370. 

699-18  Shilter  v.  V.  S.  (CCA),  257 
Fed.  724;  S.  v.  O'Brien  (Conn.),  107  A 
520;  P.  V.  Holtzman,  272  111.  447.  112 
NB  370;  Herron  v.  S.  (Miss.),  79  S  289. 
700-23  Shilter  v.  TJ.  S.  (CCA),  257 
Fed.  724;  S.  ».  Massey,  274  Mo.  578, 
204  SW  541, 


701-34  S.  V.  Chaplain,  101  Kan.  413, 
166  P  238. 

702-38  Thurston  v.  TJ.  S..  241  Fed. 
335,  154  CCA  215;  Norman  v.  S.,  13 
Ala.  App.  337,  69  S  362;  Phillips  V.  S., 
13  Ala.  App.  325,  69  S  356;  Hyroop  v. 
S.,  79  Tex.  Cr.  150,  179  SW  878. 

INDUCEMENT 
720-17    Pecos  &  N.  T.  E.  Co.  v.  Am- 
arillo  St.  Ry.  Co.  (Tex.  Civ.),  171  SW 
1103. 


INFANTS 
735-3     McGreevey  v.  Ky.  Co.  (Mass.), 
122  NE  278. 

736-5  Moorman  v.  Tr.  Co..  181  Ky. 
30,  203  SW  856;  Simmons  v.  Arnim 
(Tex.  Civ.),  172  SW  184. 
737-21  Bunting  v.  Bunting,  87  N.  J. 
Eq  20,  99  A  840;  Echols  v.  Eeeburgh 
(Okl.),  161  P  r065. 

740-29  Voyles  v.  Hinds,  186  Ind. 
38,  114  NE  865. 

740-33  Eawls  v.  Henries,  172  N.  C. 
216,  90  SE  140. 

741-34  Brown  ti.  Guardian,  175  Ky. 
570,  194  SW  801. 

742-35  Terry  v.  Miller,  100  Kan. 
324,  164  P  151. 

743-39  Weiser  v.  Landesi,  172  NYS 
337. 

753-05  Todd  v.  Orcutt  (Cal.  App.), 
183  P  963 

753-98  Lein  v.  Motor  Co.,  194  111. 
App.  509. 

[e]  Infant  plaintiff,  sudng  by  next 
friend,  should  be  described  as  such, 
but  failure  to  designate  the  next 
friend  is  a.  mere  technical  defect  and 
should  be  disregarded.  Wheeler  v. 
Smith,  18  Wis.  651. 

754-2     Irby    v.    Dowdy    (Ark.),    213 

SW  739. 

754-6     Koepping  v.   Monteleone,   143 

La.  353,  78  S  590. 

756-21     Berglund    v.    Sales    Co.,    135 

Minn.  67,  160  NW  191. 

761-58     Crume    v.    Sherman     (Ky.), 

215   SW  196;   In  re   Stone,   176   N.  0, 

336,   97   SE   216;    Jones   v.   Lumb.   Co. 

(Tex.  Civ.),  204  SW  704. 

[f]  Appearance  Insufficient. — Indorse- 
ment of  an  order  of  revival  "seen"  is 
not  STificient  evidence  of  acceptance 
of  the  office  of  guardian  ad  litem. 
Jeffries  v.  Jeffries'  Exr.,  123  Va.  147, 
96   SE   197. 

762-69  Lambrecht  «.  Holsaple,  161 
Wis.  465,  160  NW  168. 
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766-3  Dudley  v.  Dudley,  126  Ark 
182,  189  SW  838;  Bunting  v.  Bunting, 
87  N.  J.  Eq.  20,  99  A  840. 
767-4  [b]  Annulment  of  manlage. 
Fishbein  v.  rishbein,  179  App  Div. 
883,  165  NYS  936. 

768-15  Ashby  v.  Milligan,  126  Ark. 
118,  189  SW  1059. 

774-42     Holton    t;.   Bogers,   191    Ala. 
-  48,  67  S  1004. 
780-68     Daggy    v.    Miller,     180    la. 
1146,  162  NW  854. 

784-91  See  also  the  title  "Judg- 
ments." 

700-24  [a]  Terms  cannot  be  im- 
posed on  t'he  opening  of  a  default 
judgment  against  an  infant.  Stern  v. 
Beehnitz.  152  NYS  976. 
792-42  [a]  When  it  is  apparent 
that  a  defendant  sued  as  an  adult  is 
a  minor,  he  may  take  advantage  of 
the  defect  by  an  appeal  or  writ  of 
error  in  the  nature  of  an  appeal.  Kelly 
V.  Kelly  (Tex.  Civ.),  178  SW  686. 
793-45  Shaw  v.  Shaw's  Admr.,  174 
Ky.  398,  192  SW  524;  Parks  v.  Barnes, 
173  Ky.  589,  191  SW  447;  Jordan  v. 
Jordan  (Okl.),  162  P  758. 
794-48  In  re  Harden,  177  App.  Div. 
831,  164  NYS  1014. 

795-57  Webb  v.  Webb,  176  Ky.  9C, 
195  SW  96;  Hays.  i?.  Wicker,  161  Ky. 
706,  171  SW  447. 

797-66  [a]  An  appeal  from  an  or- 
der of  support  has  the  effect  only  of 
a  certiorari  and  therefore  the  appellate 
court  is  restricted  to  an  examination 
of  the  record.  C.  v.  Palmer,  59  Pa. 
Super.  307. 

798-70  [a]  Where  curator  is  with- 
out authority. — A  statute  forbidding 
courts  to  stay,  reverse,  or  impair  judg- 
ments in  favor  of  infants  merely  be- 
cause the  infant  appeared  by  attorney 
only  is  broad  enough  to  reach  a  case 
where  the  appearance  by  curator  was 
unauthorized.  Robinson  v.  Hood,  67 
Mo.  660;  Thomas  v.  St.  L.,  etc.  By.  Co., 
18^  Mo.  App.  420,  173  SW  728. 
SuO-86  In  re  Stone,  176  N.  C.  336, 
97  SE  216. 

803-11     Ohio     Valley     Tie     Co.     v. 
Hayes,  180  Ky.  469,  203  SW  193. 
805-30    Ex  parte  Price,  192  Ala.  158, 
68  S  866;   Gaston  v.  Bainach,  141  La. 
162,  74  8  890. 

807-45  [a]  That  the  court  was 
satisfied  by  the  evidence  of  all  the  facts 
averred  which  were  necessary  to  sup- 
port  the   decree   need  not  be   recited. 


Ex  parte  Price,  192  Ala.  158,  68  S  866. 
[b]  The  evidence  on  which  the  order 
was  made  need  not  be  stated  in  the 
order.  Ex  parte  Price,  192  Ala.  158, 
68  S  866. 

808-55  Fienhold  v.  Babcock,  275  111. 
282,  113  NE  962. 

[h]  At  chambers. — An  order  of  sale 
and  reinvestment  which  is  granted  at 
chambers  is  void.  Powell  v.  Heyman, 
143  Ga.  728.  85  SE  891. 

809-68     In  re  O'Dounell.  221  N.  Y. 
197,  116  NE  1001;   Simmons  v.  Amim 
(Tex.  Civ.).  172  SW  184. 
811-63     [c]     When  a  petition  is  pre- 
sented in  vacation,   a  minor   does  not 
become  a  ward  in  chancery.    Powell  v, 
Heyman,  143  6a.  728,  85  SE  891. 
811-65     Luscher    i;.    Admr.,   173    Ky. 
150,   190   SW   692;    Clay's  G.  v.   Bice, 
172  Ky.   164.   189   SW   11;   Simmons   V. 
Arnim   (Tex.  Civ.),  172  SW  184;  Bren- 
ham  V.  Smith.  120  Va.  30,  90  SB  657. 
813-76     [f]     The    mineral    right    in 
an  infant's  land  may  be  sold  without 
selling  the  surface.    Simmons  v.  Arnim 
(Tex.  Civ.),  172  SW  184. 
814-78    Nunnelly    v.    Nunnelly,    173 
Ky.  372,  191  SW  85. 
816-86     See   Bailes  «.   Alderson    (W. 
Va.),  95  SE  1039.   Comp.  Walton  Bank 
&  Trust  Co.  V.  Glinn,  161  Ky.  6'0,  170 
SW  511,  under  §491  of  the  code. 
817-89     Carney    v.    Yoeum's    Heirs, 
176  Ky.  173,  195  SW  482. 
818-93     Holton   v.   Bogers,    191    Ala. 
48,    67    S    1004     (petition    sufficient); 
Clay's  Guardian  v.  Bice,  172  Ky.  164, 
189  SW  11. 

819-94    Title  G.  &  Tr.  Co.  v.  Buder- 
shausen,  164  NYS  15. 
824-21     Maiden  v.  Stewart,  163  Ky. 
551,  174  SW  5. 

826-30  Maiden  v.  Stewart,  163  Ky. 
551,  174  SW  5.  unless  the  custody  of 
the  fund  is  retained  by  the  court. 
827-31  Hatch  v.  Ferguson,  68  Fed. 
43,  15  CCA  201,  33  LBA  759. 
S32-68  Mann  v.  McDonald,  10 
Humph.  (Tenn)  275.  See  Larrabee  v. 
Larrabee,  24  Ky.  L.  Bep.  1423,  71  SW 
645,  where  the  guardian  obtained  per- 
mission to  bid. 

833-70  O'Donoghue  v.  Boies,  92 
Hun  3,  37  NYS  961;  Heyl  v.  Goelz,  97 
Wis.  327,  72  NW  626. 
[e]  A  sale  by  a  guardian  to  his  own 
wife. — (1)  Such  sale  is  void  regardless 
of  the  absence  of  fraud,  adequacy  of 
price,  or  the  apparent  regularity  of  the 
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proceeding.  Burton  v.  Compton,  50 
Okl.  365,  150  P  1080.  (2)  While  the 
court  will  look  with  disfavor  upon  an 
attempt  of  an  oficer  conducting  a  ju- 
dicial sale  to  convey  to  his  wife,  still 
the  court  has  discretion  to  permit  and 
approve  such  a  sale.  Strauss  v.  Bend- 
heipi,  162  N.  Y.  469,  56  NE  1007,  rev. 
44  App.  Div.  82,  60  NYS  398,  eit.  Da- 
voue  V.  Fanning,  2  Johns.  Ch.  (N.  Y.) 
252j  decided  before  the  Married  Wo- 
men's Act. 

837-91  Price  v.  Springfield  E.  E. 
Assn.,  101  Mo.  107,  14  SW  57,  20  Am 
StEep  595. 

837-96  [d]  Void  sale.  —  Equity 
will  not  confirm  a  void  order  of  sale 
and  reinvestment  unless  it  is  made  to 
appear  that  the  rights  of  none  of  the 
parties  interested  will  be  iiijured.  Pow- 
ell V.  Heyman,  143  Ga.  728,  85  §E  891. 
852-93  See  Maiden  v.  Stewart,  163 
Ky.  551,  174  SW  5. 

855-12  See  Frantz  v.  Lester  (W. 
Va.),  95  SE  945. 

855-14  Carney  v.  Yocum's  Heirs, 
176  Ky.  173,  195  SW  482.  , 
861-57  McDaniel  v.  Youngblood 
(Ala.),  77  S  674;  Hayes  v.  Hayes,  192 
Ala.  280,  68  S  351;  Mechling  v.  Mey- 
ers, 284  111.  '484,  120  NE  542. 
861-58  Coleman  v.  Coleman  (Ala.), 
73  S  473. 

862-59  McDaniel  v.  Youngblood 
(Ala.),  77  S  674. 

863-68  Hicks  v.  S.,  146  Ga.  706.  92 
SE  216;  S.  V.  Newell,  172  N.  C.  933, 
90  SE  594. 

[b]  Transferring  cause  from  circuit 
court. — The  statute  in  Kentucky  makes 
no  provision  for  a  transfer  to  a  coun- 
ty court  of  a  proceeding  begun  by  in- 
dictment in  the  circuit  court.  It  lies 
exclusively  with  the  county  court  to 
determine  whether  a  juvenile  offender 
shall  be  treated  as  a  delinquent  child 
or  a  felon;  the  circuit  court  has  no 
power  to  determine  such  a  question 
and  should  dismiss  the  case  instead  of 
ordering  it  transferred.  C.  v.  Franks, 
164  Ky.  239,  175  SW  349. 
[e]  Simultaneous  jurisdiction  of  suit 
involving  custody. — ' '  The  juvenile 
court  and  the  court  in  which  a  suit  in 
separation  from  bed  and  board  is  pend- 
ing between  the  parents  of  a  child  may 
have  simultaneous,  though  not  concur- 
rent, or  conflicting  jurisdiction  of  the 
custody  of  tEe  child;  that  of  the  juve- 
nile court  to  be  exercised  as  between 


the  state,  are  so  to  speak,  the  child,  and 
the  parents  of  the  child;  and  that  of 
the  other  court  to  be  exercised  as  be- 
tween the  two  parents."  S.  v.  McClos- 
key,  136  La.  739,  67  S  813. 
863-69  Williams  v.  Davidson,  147 
Ga.  491,  94  SE  564. 

864-73  Ex  parte  Bartee,  76  Tex.  Or. 
285,  174  SW  1051. 

[e]  Not  penal  act. — Ex  parte  Bartee, 
76  Tex.  Cr.  285,  174  SW  1051. 

[f]  In  the  nature  of  guardiaaslilp 
proceeding. — Ex  parte  Bartee,  76  Tex, 
Cr.  285,  174  SW  1051. 

864-74  Moch  v.  Superior  Court  (Cal. 
App.),  179  P  440. 

864-75  [n]  In  Texas,  the  statute 
authorizes  a  child  to  be  proceeded 
against  upon  complaint  duly  filed.  If 
an  indictment  is  returned  charging  him 
with  an  offense,  it  may  be  dismissed 
and  proceedings  had  upon  complaint. 
But  the  returning  of  an  indictment  is 
not  necessary  to  authorize  placing  of 
a  child  in  a  training  school.  Ex  parte 
Bartee,  76  Tex.  Cr.  285,  174  SW  1051. 
865-78  Ex  parte  Satterthwaite,  52 
Mont.  550,  160  P  346. 
867-83  S.  V.  Bristline,  96  Ohio  581, 
119  NE  138. 

867-91  Cass  County  v.  Nixon,  35  N. 
D.  601,  161  NW  204^  LEA1917C,  897. 
868-96  Ex  parte  Satterthwaite,  52 
Mont.  550,  160  P  346. 
870-9  Jd]  Notice  to  the  parents, 
of  an  application  to  modify  a  judg- 
ment affecting  custody  of  a  child  is 
not  jurisdictional  although  it  is  the 
proper  and  better  practice  to  notify 
them  of  the  application.  Stoker  v. 
Gowans,  45  Utah  556,  147  P  9ll. 
873-34  [b]  Presence  of  child. — In 
Stoker  v.  Gowans,  45  Utah  556,  147  P 
911,  the  court  when  discussing  the 
hearing  had  before  the  modification  of 
a  judgment  rendered  under  the  juve- 
nile act,  said  that  although  it  is  per- 
mitted by  statute  that  evidence  be 
taken  in  the  absence  of  the  chUd, 
' '  and  no  doubt,  in  many  instances  it 
may  be  necessary  to  do  so,  yet  it  were 
'better  if  it  can  be  done  that  the  chil- 
dren, especially  those  over  the  age  of 
ten  years,  were  permitted  to  be  pres- 
ent and  to  be  heard  in  their  own  de- 
fense respecting  their  custody,  con- 
duct and  control." 

[cj  Presence  of  parents. — At  a  hear- 
ing had  before  the  modification  of  a 
judgment   affecting   the   custody   of  a 
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juvenile,  the  parents  or  guardian 
should  be  permitted  to  be  present. 
Stoker  v.  Gowans,  45  Utah  556,  147  P 
911. 

873-35  Herber  v.  Drake  (Ind.  App.), 
118  NE  864;  Ex  parte  Satterthwaite, 
52  Mont.  550,  160  P  346. 
874-39  Ex  parte  Satterthwaite,  52 
Mont.  550.  160  P  346. 
876-52  [a]  Under  a  law  providing 
for  a  child's  detention  for  an  indeter- 
minate period  of  not  more  than  five 
years,  a  judgment  sentencing  a  child 
for  an  indeterminate  period  of  not  less 
than  two  nor  more  than  five  years  is 
not  void  but  merely  irregular.  Ex 
parte  Bartee,  76  Tex.  Or  285,  174  SW 
1051. 

876-54  Stoker  v.  Gowans,  45  Utah 
556,  147  P  911. 

877-63  Klopner  v.  S.,  80  Tex.  Cr. 
232,  189  SW  268. 

878-67  S.  V.  Cleveland  (la.),  159 
NW  435;  S.  v.  Cagle  (S.  C).  96  SE 
291. 

878-68  Parker  v.  S..  63  Ind.  App. 
671,  113  NE  763;  Ex  parte  Bartee,  76 
Tex.  Cr.  285,  174  SW  1051. 
[c]  Orders  of  a  chancellor  in  regard 
to  the  custody  of  the  child  are  inter- 
locutory in  nature  and  not  appealable. 
They  may  be  reviewed  in  mandamus 
proceedings,  however.  Hayes  v.  Hayes, 
192  Ala.  280,  68  S  351. 
878-69  Ex  parte  Bartee,  76  Tex.  Cr. 
285,  174  SW  1051. 

878-71  Ex  parte  Brooks  (Tex.  Cr.), 
211  SW  592;  Miller  v.  S.  (Tex.  Cr.), 
200  SW  389;  Stoker  v.  Gowans,  45 
Utah  556,  147  P  911;  Ex  parte  Smith 
(Va.),  98  SE  10. 

879-75  S.  V.  Bristline,  96  Ohio  581, 
119  NE  138. 

880-76  [bj  Application  to  court  for 
discharge. — If  for  any  cause  the  child 
should  no  longer  be  held  as  a  delin- 
quent, he  or  any  one  in  interest  acting 
in  his  behalf  may  apply  to  the  juve- 
nile court  for  a  modification  of  the 
judgment  and  a  determination  of  the 
right  of  his  custody.  The  court  can 
order  a  hearing  upon  the  application 
and  modify  its  former  judgment  in 
accordance  with  the  facts,  and  if  the 
court  refuses  to  act  in  accordance  with 
the  facts  or  deprives  the  parent,  cus- 
todian or  guardian  of  any  rights  (in 
the  case  of  a  married  female,  this  may 


perhaps  include  the  husband),  an  ap- 
peal may  be  taken.  Stoker  v.  Gowans, 
45  Utah  556,  147  P  911. 
880-78  Waters  v.  Com.,  171  Ky.  457, 
188  SW  490;  Mattingly  v.  Com.  171 
Ky.  222,  188  SW  370;  Ex  parte  High- 
tower,  13  Okl.  Cr.  472.  165  P  624;  Eji 
parte  Ramseur,  81  Tex.  Cr.  413,  195 
SW  864.  See  McCallan  v.  S..  76  Tex. 
Cr.  353,  174  SW  611,  construing  Texas 
statutes. 

[o]  Court  may  determine,  after  exam- 
ining the  facts,  whether  infant  shall 
be  tried  as  a  delinquent  or  a  felon. 
Davis  V.  S.,  80  Tex.  Cr.  118,  188  SW 
990. 

880-81  P.  V.  Co.,  225  N.  Y.  25,  121 
NE  474. 

880-82     S.   V.   Ebarbo,   143    La.    591, 

78  S  973;   Stoker  v.  Gowans,  45  Utah 

556,  147  P  911. 

880-83    Ex  parte  Fowler  (Tex.  Cr.), 

213  SW  271. 

881-84    Parker   v.   S.,   63   Ind.   App. 

671,   113   NE   763;   Ex  parte  Medrano, 

81  Tex.  Cr.  388,  195  SW  865. 

881-85  S.  V.  Dunn,  140  I/a.  385,  73 
S  240. 

882-96  S.  V.  Cleveland  (la.),  159 
NW  435;  S.  v.  Dunn,  140  La.  385,  73  S 
240;  Miller  v.  S.  (Tex.  Cr.),  200  SW 
389. 
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900-46     Borg  v.  Walmslfey,  170  NTS 
'SOS. 

[a]     Not    permitted    in    petition    for 
writ    of   mandamus.    In    re    Whitman, 
225  N.  Y.  1,  121  NE  479. 
903-59     [b]     Existence     of    statute 
must   be   denied  positively.    Martin  v. 
Kennecott  C.  Corp.,  252  Fed.  207. 
905-73     See  Werfelman  v.  Quick,  187 
App.  Div.  732,  176  NYS  68. 
905-74    Rogers    Bros^    Co.    v.    Beck 
(Cal.  App.),  184  P  515;   Nave  v.  Gra- 
ham (Cal.  App.),  174  P  76. 
906-75     Nave  v.  Graham  (Cal.  App.), 
174  P  76. 

[c]  Corporate  existence  of  a  national 
bank  is  a  matter  of  record  and  there- 
fore cannot  be  denied  on  information 
and  belief.  First  Nat  Bank  v.  Walk- 
er, 26  Ida.  199,  148  P  46. 
907-78  Turner  v.  Watkins,  36  Cal. 
App.  50.3,  172  P  620. 
907-81  Williams  v.  Lumb.  Co.,  176 
N.  C.  174,  96  SE  950. 
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939-29     In  re  Staeey  's  Est..  89  Misc. 
88,  152  NYS  717. 

944-52     Simmons  v.  Lindsay,  144  Ga. 
845,  88  SE  199. 

960-70  [i]  Plaintiffs  suing  as 
heirs  at  law  must  show  that  there  hai 
been  no  administration.  Grooms  f. 
Grooms,  147  Ga.  206.  93  SB  201. 
963-86  [a]  All  leases  for  years 
are,  by  §2672.  N.  Y.  Code  Civ.  Proe., 
declared  to  be  personal  property. 
"All  such  leases  and  all  rights  there- 
undet-  are  to  go  to  and  belong  to  the 
personal  representative,  and  this  in- 
cludes covenants  contained  in  such  in- 
strument, whether  running  with  the 
land  or  otherwise."  Walker  «.  Brad- 
ley, 89  Misc.  516,  153  NYS  686. 
964-2  Walker  /v.  Bradley,  89  Misc. 
516,  153  NYS  686. 

965-3    Walker   v.   Bradley.   89   Misc. 
516,  153  NYS  686. 

967-29     Hatch    v.    Hatch,'   46    Utah 
218,  148  P  433. 

971-69  Longpre  v.  Diaz.  237  TJ.  S. 
512,  35  Sup.  Ct.  731,  59  L.  ed.  1080. 
990-13  Mertens  v.  Mertens,  87  App. 
Div.  295,  84  NYS  352;  Blakely  v. 
Smock,  96  Wis.  611.  71  NW  1052. 
990-14  Cannon  v.  Copeland,  43  Ala. 
201. 


INJUNCTIONS 

993-1  McBryde  S.  Co.  v.  Andrade, 
22  Haw.  578. 

995-5  Buena  "Vista  Mining  Co.  v. 
Boise  Basin  Imp.  Co.,  29  Idaho  789, 
162  P  330;  Hillmer  Co.  v.  Behr,  196  111. 
App.  363;  Postal  Tel.-Cable  Co.  v.  No. 
Ian,  53  Mont.  129,  162  P  169. 
996-6  Oarrell  v-  Kroth  (Okl.),  162 
P  215. 

999-13  Cartwright  v.  Warren  (Tex. 
Civ.),  177  SW  197. 

[b]  A  suit  to  enjoin  a  breach  of  con- 
tract seelfs  a  negative  specific  enforce- 
ment of  it  and  is  governed  by  the  same 
rules  as  a  suit  for  specific  perform- 
ance. Knight  Light  Co.  v.  Farley,  192 
111.  App.  611. 

1004-22  Fair  v.  Cummings,  197  Ala. 
131,  72  S  389;  Dekle  v.  McLeod,  144 
Ga.  289,  86  SE  1082;  Lake  Island 
Eealty  Co.  v.  McDermott,  96  Misc.  37 
160  NYS  450. 

1005-24    Bogni  v.  Perotti.  224  Mass. 
152,  112  NE  8S3,  LRA1916F,  831. 
1008-33     Ashley    v.    Board    of    Edu- 
cation, 275  111.  274,  114  NE  20j  Scott 


V.  Singleton,  171  Ky.  117,  188  SW  302; 
Gretna  v.  Bailey,  140  La.  363,  72  S 
996. 

1008-36  Smith  v.  S.,  12  Okl.  Cr. 
513,  159  P  941. 

[,a]  Treated  aa  synonymous. — Sea- 
board Nat.  Bank  v.  Reid,  172  App. 
Div.  135,  158  NYS  250. 
1009-41  Goldschmidt  Thermit  Co. 
V.  Chemical  Co.,  225  Fed.  769;  Ameri- 
can Bonding  Co.  v.  Jones,,  144  Ga.  448, 

87  SE  411;   Public  Service  Ey.  Co.  v. 
Frazer,  87  N.  J.  Eq.  679.  102  A  890. 
1009-42     Scott  V.  Singleton,  171  Ky. 
117,  188  SW  302. 

1009-46  Thompson  v.  HadW,  177 
Ky.  841,  198  SW  231;  Scott  v.  Single- 
ton, 171  Ky.  117.  188  SW  302;  Le 
Blanc  V.  New  Orleans,  138  La.  243,  70 

5  212;  Pearson  v.  Glen  L.  Co.  (Okl.), 
160  P  48. 

1012-56  S.  V.  Walters,  96  Ohio  607^ 
119  NE  137. 

1013-57    Godfrey    v.    Matzene,    173 
App.  Div.  913,  158  NYS  530. 
1014-60     Scott  V.  Singleton,  171  Ky, 
117,  188   SW  302;  Pearson  v.  Glen  h. 
Co.  (Okl.),  160  P  48. 
1015-65     Title   Ins.    &   Trust   Co.   v. 
California  Dev.  Co..  171   Cal.  173.  152 
P  542;  Gulp  v.  Butler  (Ind.  App.),  122 
NE  684;    Wabash  Ey.   Co.  «.  Peterson 
(la.),  175  NW  623;  American  Exp.  Co. 
V.  Fox.  135  Tenn.  489,  187  SW  1117. 
1016-66    Compare       17       Standard 
Prog.  780,  785,  note  28  [b]. 
1016-69     Plews  v.  Burrage,  260  Fed. 
1018;    Weisler   v.    Council,    132    Minn. 
478,  157  NW  648;   Kancvsky  v.  Coun- 
cil, 132  Minn.  422,  157  NW  646;  Sea- 
board   Nat.    Bank    v.    Eeid,    172    App. 
Div.   135.  158  NYS   250;   Wayland  Oil 

6  Gas  Co.  V.  Eummel,  78  W.  Va.  196, 

88  SE  741.  See  Standard  Chemical 
&  Oil  Co.  V.  Faircloth  (Ala.),  77  S  31. 
1017-70  Owen  v.  Alford,  232  Fed. 
357,  146  CCA  405;  Robiaon  v.  Boone, 
183  la.  465,  167  NW  179;  American 
Broaching  Maoh.  Co.  v.  Marlborough 
B.  of  T.,  231  Mass.  522.  121  NE  406; 
Kanevsky  v.  Council,  132  Minn.  422, 
157  NW  646;  Lutey  Bros.  v.  Jackson 
(Mont.),  179  P  459;  Hastrich  «.  Pil- 
cher,  171  App.  Div.  470,  157  NYS  613; 
Pardee  &  Curtin  L.  Co.  v.  Odell,  78  W. 
Va.  159,  88  SE  419. 

1017-71     See  3  Standard  Proc.  932, 

and  supplement  thereto. 

1019-77    Swift  V.  Gas  Co..  244  Fed. 

20. 
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1019-79    Eoush   v.   Tel.   Co..   78  W. 

Va.  136,  88  SE  623. 

1020-81     Eoush   V.   Tel.    Co.,   78    W. 

Va.  136.  88  SE  623. 

1021-84    Bedgood    v.     Carlton,     145 

Ga.  54,  88  SB  568;  Marshall  v.  Spiller 

(Tex.  Civ.),  184  SW  285;   Wayland  Oil 

&  Gas  Co.  D.  Eummel,  78  W.  Va.  196, 

88  SE  741. 

1021-85  Dowdy  v.  Bird,  146  Ga.  16, 
90  SE  281;  Millsap  v.  MereantUe  Co., 

145  Ga.  95,  88  SE  6Y3;  Bedgood  v. 
Carlton,  145  Ga.  54.  88  SE  568;  Gretna 
V.  Bailey,  140  La.  363,  72  S  996;  Hous- 
ton &  T.  C.  E.  Co.  V.  City  (Tex.  Civ.), 
201  SW  256. 

[i]  Undei  the  Georgia  statute  peti- 
tion for  injunction  to  restrain  a  pend- 
ing action  may  be  brought  in  the  coun- 
ty  where  action  is  pending,  even 
■  though  it  ,is  not  the  resident  cousty  of 
the  defendant.  Hutchinson  v.  Cope- 
land,  146  Ga.  357,  91  SE  206. 
1022-89     Hutchinson     v.     Copeland, 

146  Ga.  357,  91  SE  206;  Long  v.  Knott 
(Tex.  Civ.),  203  SW  1127. 
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9-96    Willis   17.    O'Connell,    231    Fed. 
1004. 

12-8     Allen  v.  Knox  (Tex.  Civ.),  195 
SW  1169. 

12-10  Balmat  v.  Argenta,  123  Ark. 
175,  184  SW  445;  Lampe  v.  Newport, 
173  Ky.  177,  190  SW  678;  Travis  v. 
Bruce,  172  Ky.  390,  189  SW  939;  Nie- 
ten  V.  Kimsey,  177  Ky.  817,  198  SW 
203;  Horton  v.  E.  Co.,  199  Mich.  472, 
165  NW  653;  Auburn  Draying  Co.  v. 
Warden,  178  App.  Div.  270,  16S  NTS 
469;  McDonough  v.  Mill  Co.,  38  N.  D. 
465,  165  NW  504;  Camp  Carson,  etc. 
Co.  V.  Stephenson,  84  Or.  690,  165  P 
351;  Citizen's,  etc.  Illuminating  Co. 
».  Power  Co.,  255  Pa.  145,  99  A  462; 
Memphis  St.  Ey.  Co.  v.  Transit  Co., 
133  Tenn.  99.  179  SW  635;  Lindsley  v. 
E.  Co.  (Tex.  Civ.),  200  SW  207. 
[k]  Prior  possession  of  premises  con- 
stitutes prima  facie  evidence  and  af- 
fords sufficient  strength  of  plaintiff's 
title  to  entitle  him  to  injunctive  re- 
lief as  against  a  trespasser.  Camp 
Carson  Min.,  etc.  v.  Stephenson,  84 
Or.  690.  165  P  351. 

14-11    Balmat  v.  Argenta,  123  Ark. 
175,  184  SW  445. 

14-12    Stephens  v.  Bk.,  147  Ga.  62, 
92  SE  871;   Southern  Leasing  Co.   v. 


Ludvig,   217   N.   Y.   lOO.  Ill   NE   470; 
Afton  t:  Gill,  57  Okl.  36,  156  P  658. 
17-20     Wallace    v.    Theatre    Co.,    34 
Cal.  App.  498,  168  P  144. 

17-21  Adams  v.  Tanner,  244  U.  S. 
590,  37  Sup.  Ct.  662,  61  L.  ed.  1336. 
18-22  [c]  A  stranger  claiming  a 
fund  deposited  in  court  to  abide  the 
event  of  a  suit  may  sue  to  enjoin  a 
withdrawal  of  the  fund  pending  a  de- 
termination of  his  right  thereto.  Mann 
V.  Flower,  26  Minn.  479,  5  NW  365. 
18-26  Eickman  v.  Whitehurst  (Fla.), 
74  S  205;  Mayor,  etc.,  of  Savannah 
V.  Granger,  145  Ga.  578,  89  SE  690; 
Bissell  Chilled  Plow  Works  v.  Mfg. 
Co.  (Ind.  App.),  Ill  NE  932;  Nieten 
V.  Kimsey.  177  Ky.  817.  198  SW  203; 
Williams  v.  Baltimore,  128  Md.  140, 
97  A  140;  Power  v.  Eatliff,  112  Miss, 
88,  72  S  864;  Whitehall  Power  Co.  v. 
Atlantic,  Gulf,  etc.  Co.,  221  N.  Y.  42, 
116  NE  864;  Eenner  Brew.  Co.  V. 
Eolland,  96  O.  St.  432.  118  NE  118; 
Alexander  v.  Coal  Co..  254  Pa.  1,  98 
A  794,  LEA  1917B,  310;  Sayles  v. 
Abilene  (Tex.  Civ.),  196  SW  1000; 
Puget  Sound  T.  L.  &  P.  Co.  i;.  Grass- 
meyer,  102  Wash.  482.  173  P  504, 
LEA1918F,  469;  Maxwell  v.  Smith,  87 
Wash.  629,  152  P  530;  Bright  v.  Super- 
ior, 163  Wis.  1.  156  NW  600. 
[f]  Bight  of  railroad  to  enjoin  jit 
neys. — Lindsley  v.  E.  Co.  (Tex.  Civ.), 
200  SW  207. 

20-28  Eoyer  v.  State,  63  Ind.  App. 
123,  112  NE  122,  113  NE  312;  Public 
Service  Com.  v.  Taxicab  Co.,  101  Misc. 
497,  168  NYS  83. 

22-29  [b]  A  foreign  state  may 
maintain  a  suit  for  injunction  in  its 
own  name.  Yucatan  v.  Argumedo,  92 
Misc.  547.  1-57  NYS  219. 
24-40  Ashley  v.  Board  of  Educa- 
tion, 275  111.  274.  114  NE  20;  Bissell 
Chilled  Plow  Works  v.  Mfg.  Co.  (Ind. 
App.),  Ill  NE  932. 

24-41  Aetna  Ins.  Co.  v.  Hann.  196 
Ala.  234,  72  S  48;  Guice  v.  E.  Co., 
Ill  Miss.  36,  71  S  259. 
25-42  [c]  Joinder  of  a,  party  plain- 
tiff who  is  not  entitled  to  sue  does  not 
prevent  the  efficient  maintenance  of 
the  action  since  the  joinder  of  an  UU' 
necessary  party  is  without  material 
effect  except  in  the  matter  of  costs. 
North  Carolina  State  Board  v.  Louia- 
burg,  173  N.  0.  250.  91  SE  1019. 
25-43  Ashley  v.  Board  of  Education, 
275  111.  274,  114  NE  20;     Kearney  V. 
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Canton,  273  111.  507,  113  NE  98;     Bis- 

3611   Chilled   Plow    Works   v.   Mfg.   Co. 

(Ind.    App.),    Ill    NB    932. 

26-45      Bissell   Chilled  Plow  Wks.  v. 

Mfg.    Co.    (Ind.    App.),    Ill    NE    932; 

Guice   V.   E.    Co.,   Ill    Miss.    36,    71    S 

259. 

27-47       Chew   v.   First    Presbyterian 

Church,  237  Fed.  219. 

29-50    Friedberg  v.  McClary,  173  Ky. 

579,  191  SW  300;     Allen  v.  Carpenter 

(Tex.  Civ.),  182  SW  430. 

30-51     Corbly  v.  Corbly,  280  111.  278, 

117    NE    393;       Eoyer    v.    S..    63    Ind. 

App.   123,   112   NE    122,   113    NE   312; 

Collin     County     School     Trustees     t. 

StifE   (Tex.  Civ.),  190  SW  216. 

31-55    Gas  Securities  Co.  v.  Reservoir 

Co.   (CCA),  259  Fed.  423. 

33-78     Iron  Molders'  Union  v.  Niles- 

Bement  P.  C.  (<JCA),  258  Fed.  408. 

33-79      Oliver  v.  Smith    (Tex.   Civ.), 

187  SW  528. 

34-90     Davenport  v.  Kleinschmidt,  6 

Mont.   502,   524,    13   P   249;      Wood   v. 

Victoria,    IS    Tex,    Civ.    573,    46    SW 

284.      Contra,    Dunham    v.    Slidell,    133 

La.  212,  62  S  635;      Walrath  v.  Board 

of  Comrs.,  18  N.  M.  101,  134  P  204. 

35-95    Wenk  v.  New  York,  171  N.  Y. 

607,  614,  64  NE  509. 

[a]       As    an   injunction,   against    the 

corporation    will   bind    its    officers,    it 

has  been  held  that  the  officer^  are  not 

necessary  parties  to  a  suit  against  the 

corporation.     Adel  v.  Woodall,  122  Ga. 

535,  50  SE  481. 

35-96     New  London  v.  Brainard,  22 

Conn.  552;  Berdan  v.  Sewerage  Comrs., 

82  N.  J.  Eq.  235,  88   A  202.    But  see 

Dancer  v.  Shingler.  147  Ga.  82,  92  SE 

935;     Hicks  v.  Cocks.  153  NYS  776. 

36-98       See    Bradford    «.    Westbrook 

(Tex.    Civ.),    88    SW    382.       See    also 

Ramsay   v.    Marble    Rock,    123    la.    7, 

98  NW  134. 

37-99     Eoyer  v.  S.,  63  Ind.  App.  123, 

112  NE   122,  113  NE   312. 

37-3      Armstrong   v.    Superior    Court, 

173  Cal.  341,  159  P  1176. 

38-6     Gretna  v.  Bailey,  140  La.  363, 

72  S  996. 

38-12     Eees  v.  Oxygen  Co..  170  App. 

Div.  959,  155  N'S'S  163. 

43-28       Muller   v.   Johnson,    140    La. 

902,  74  S  189. 

14-34     Cathey  v.  R.  Co.,  228  Fed.  26, 

142  CCA  482;     Heermans  v.  Blakeslee, 

97  Wash.  647,  167  P  128. 


47-44    Hoskins  v.  Cauble  (Tex.  Civ;) 
198  SW  629. 

47-51  McMahon  v.  Transit  Co.,  85 
N.  J.  Eq.  544,  96  A  999. 
48-53  Fairhope  Single  Tax  Corp.  i>, 
Melville,  193  Ala.  289,  69  S  466;  Bow- 
den  V.  Eicker.  70  Fla.  154,  69  S  694; 
Dunne  v.  Eock  Island  County.  273  111. 
.53,  112  NE  342;  Spielberg  v.  Canada 
S.  S.  Lines.  162  NYS  610;  Needham 
i;.  Irr.  Co.  (Tex.  Civ.),  ,196  SW  887; 
Southern  Oil  &"Gas  Co.  v.  Oil  &  Gaa 
Co.  (Tex.  Civ.),  186  SW  446;  Bassel 
V.  Shanklin  (Tex.  Civ.),  183  SW  105; 
Farr  v.  Const.  Co.,  49  Utah  274,  163 
P  256. 

[c]     For  form  of  complaint  held  suffi- 
cient in  setting  forth  cause  of  action 
for      unfair      competition      see      Gold- 
schmidt  v.  Sachs,  162  NYS  323. 
49-54    Dunne  v.  Eock  Island  County 
273  111.  53,  112  NE  342. 
49-57        Cullman     Property     Co.     v: 
Lumb.  Co.  (Ala.),  77  S  574. 
49-60       Ehrat    v.    Marrone,    191    111. 
App.  121;     City  of  Havre  de  Grace  v. 
Lewis,  127  Md.  367,  96  A  516;   Myers 
V.  Bland,  77  W.  Va.  546,  87  SE  868. 
50-64      Birchfleld   v.   Bourland    (Tex. 
Civ.),  187  SW  422. 
50-65  Cullman  Property  Co.  v.  Lumb. 
Co.   (Ala.).  77  S  574. 
51-68       Western    Union    Tel.    Co..  v. 
Louisville    &   N.   R.   Co.,   238   Fpd.   26, 
151      CCA     102;      Cullman    P.    Co.    V. 
Lumb.    Co.    (Ala.),   77    S   574;      S.   v. 
Woolfolk,   269   Mo.   389,   190   SW   877; 
Birchfield  v.  Bourland  (Tex.  Civ.),  187 
SW  422. 

54-79  Cullman  P.  Co.  v.  Lumb.  Co. 
(Ala.),  77  S  574;  American  Nat.  Bank 
V.  Strong  (Tex.  Civ.),  188  SW  1014, 
55-82  Southern  Oil  &  Gas  Co.  v.  Oil 
&  Gas  Co.  (Tex.  Civ.),  186  SW  446. 
56-88  Ideta  v.  Kuba,  22  Haw.  28. 
56-89  Crown  Orchard  Co.  v.  Dennis, 
229  Fed.  652,  144  CCA  62;  Pearson  v. 
Duncan  &  Son  (Ala.),  75  S  406;  Aetna 
Ins.  Co.  V.  Hann.  196  Ala.  234.  72  S 
48;  Hamilton  v.  Power  Co.,  195  Ala. 
438,  70  S  737;  Winter-Loeb  Grocery' 
Co.  V.  Carroll,  194  Ala.  402.  70  S  5; 
Fairhope  Single  Tax  Corp.  v.  Melville, 
193  Ala.  289,  69  S  466;  Bird  v.  Trap- 
nell,  147  Ga.  50,  92  SE  872;  Simmons 
V.  Lindsay,  144  Ga.  845,  88  SB  199; 
Consolidated,  etc.  Co.  v.  Hughes,  22 
Haw.  550;  Richmond  v.  House  (Ky.), 
198  SW  218;  Hamilton  Corp.  v.  Julian, 
130    Md.   597,    101    A   558;    Calwell  V. 
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Rofeis,  127  Md.  291,  96  A  433;  Twin 
City  B.  P.  Co.  V.  Pub.  Co..  139  Minn. 
358,  166  NW  413;  Power  v.  Batliff, 
112  Miss.  38,  72  S  864;  S.  v.  Wool- 
folk,  269  Mo.  389,  190  SW  877;  Gil- 
lette Clipping  Mach.  Co.  v.  Elting,  170 
App.  Civ.  185,  155  NYS  989;  Fleit- 
mann  v.  Bank,  93  Mise.  595,  158  NYS 
439;  Miller  v.  City  (Tex.  Civ.),  204 
SW  1173;  Leary  v.  International  C. 
&  W.  Co.  (Tex.  Civ.),  185  SW  665. 
57-91  Leary  v.  International  C.  & 
W  Co.  (Tex.  Civ.),  185  SW  665. 
57-92  Weber  v.  Hertzell,  230  Fed. 
:)65,'145  CCA  159;  Charlestown  Hard- 
Ware  Co.  V.  Mfg.  Co.,  79  W.  Va.  216, 
90  SE  674,  LRA  1917C,  75. 
58-93  Birchfield  v.  Bourland  (Tex. 
Civ.),  187  SW  422. 

58-96  Du  Pont  v.  Gardiner,  238  Fed. 
755,  151  CCA  605;  Dunne  v.  Eoek 
Island  County,  273  111.  53,  112  NE  342; 
Birchfield  v.  Bourland  (Tex.  Civ.),  187 
SW  422. 

59-99  Erlitz  v.  Barclay  (la.),  164 
NW  905. 

59-3  Cullman  Property  Co.  v.  Lumb. 
Co.  (Ala.),  77  S  574;  Mobile  County 
V.  Knapp  (Ala.),  75  S  881;  Caley  v. 
Horkan  (Ga.),  93  SE  81;  Eaedell  v. 
Anderson,  98  Kan.  216,  158  P  45; 
Levenson  v.  Bonaparte,  131  Md.  635, 
102  A  998;  Winans  v.  Willetts,  197 
Mich.  512,  163  NW  993;  Nattinger  v. 
Howard,  102  Neb.  175,  166  NW  263; 
Donovan  v.  Park.  Corp.,  181  App.  Div. 
737,  168  NYS  1035;  Eraser  v.  Port- 
land, 81  Or.  92,  158  P  514;  Halstead 
V.  AlifE,  78  W.  Va.  480,  89  SE  721. 
[c]  Allegation  of  insolvency,  not 
required.  Western  Academy  v.  DeBit, 
101  Wash.  42,  171  P  1036. 
60-4  Cobb  V.  R.  Co.,  172  N.  C.  58, 
89  SE  807. 

60-5  Bedgood  v.  Carlton,  145  Ga.  54, 
88  SB  568;  Smith-A.  Co.  v.  Adv.  Co. 
(N.  J.  Eq.),  103  A  388;  McMahon  v. 
Transit  Co.,  85  N.  J.  Eq.  544,  96  A 
999;  Warnock  Uniform  Co.  v.  Silver, 
170  App.  Div.  674,  156  NYS  637. 
60-6  McMahon  v.  Pneumatic  Transit 
Co.,  85  N.  J.  Eq.  544,  96  A  999. 
61-7  Eoyer  v.  S.,  63  Ind.  App.  123, 
112  NE  122,  113  NE  312;  Hammond 
V.  Hoffman  (Tex.  Civ.),  192  SW  362. 
61-11  Woodstock  Operating  Corp.  v. 
Quinn  (Ala.),  79  S  253;  Mobile  County 
V.  Knapp  (Ala.),  75  S  881;  Cameron  v. 
Bass,  19  Ariz.  246,  168  P  645;  Char- 
lotte Harbor  &  N.  E.  Co.  v.  Lancaster, 


70  Pla.  200,  69  S  720;  Kramer  v.  Slat- 
tery,  260  Pa.  234,  103  A  610;  Farr  v. 
Const.  Co.,  49  Utah  274,  163  P  256; 
Halstead  v.  AlifE,  78  W.  Va.  480,  89 
SE  721. 

63-12  Kramer  v.  Slattery,  260  Pa. 
234,   103  A  610. 

65-15  Charlotte  Harbor  &  N.  E.  Co. 
V.  Lancaster,  70  Fla.  200,  69  S  720; 
Toland  v.  Brewster,  144  Ga.  236,  86 
SE  1089. 

66-18  General  Ace.  F.  &  L.  Ins.  Co. 
V.  Kelly,  93  Misc.  320,  157  NYS  1106. 
66-20  [c]  An  Injunction  will  lie  to 
restrain  a  cloud  on  a  title  even  though 
the  complainant  is  not  in  possession  if 
the  circumstances  are  such  that  he 
cannot  have  a  full  and  complete 
remedy  at  law  adequate  to  his  needs. 
Messick  v.  Johnson  (Del  Ch.),  98  A 
218. 

66-21  Woodstock  0.  Corp.  v.  Quinn 
(Ala.),  79  S  253;  Mobile  County  v. 
Knapp  (Ala.),  75  S  881;  Myers  v. 
Bland,  77  W.  Va.  546,  87  SE  868. 
69-34  Board  of  Comrs.  v.  Jewett,  184 
Ind.  63,  110  NE  553. 
70-35  Birchfield  v.  Bourland  (Tei. 
Civ.),  187  SW  422. 

71-37  Board  of  Comrs.  v  Jewett, 
184  Ind.  63,  110  NE  553;  Evanhoff  v. 
Industrial  Ace.  Com.,  78  Or.  503,  154 
P  106. 

72-40  Kearney  v.  Canton,  273  III. 
507,  113  NE  98;  Hamilton  Corp.  v. 
Julian,  130  Md.  597,  101  A  558;  Bogni 
V.  Perotti,  224  Mass.  152,  112  NE  853, 
LRA1916F,  831;  Burnett  v.  Eef.  Co. 
(Okl.),  159  P  360. 

[b]  injury  must  be  Imminent. — Cull- 
man Property  Co.  v.  Lumb.  Co.  (Ala.), 
77  S  574. 

73-43  Louisville  &  N.  B.  Co.  v.  V. 
8.,  227  Fed.  2S8;  Donovan  v.  Dough- 
erty, 31  Ida.  622,  174  P  701;  Smith 
V.  Myers,  130  Md.  64,  99  A  938;  Wil- 
liams- V.  Baltimore,  128  Md.  140,  97 
A  140;  Power  r,.  Ratliflf,  112  Miss.  88, 
72  S  864;'  Hammerstein  Amusement 
Co.  V.  Keith,  177  App.  Div.  198,  163 
NYS  348;  Burnett  v.  Eef.  Co.  (Okl.), 
159  P  360;  Phipps  v.  Eogue  River  Val. 
C.  Co.,  80  Or.  175,  156  P  794. 

[c]  Obstructing  easement. — It  is  not 
necessary  in  order  to  justify  the  issu- 
ance of  an  injunction  that  an  ease- 
ment should  be  absolutely  necessary 
for   the    enjoyment    of   the   estate,   it 
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being  sufficient  if  it  is  a  benefit.  Bran- 
denburg V.  Lager,  272  111.  622.  112  NE 
321. 

[dj  Must  show  that  apprehended  in- 
jury is  not  contingent.  Indianapolis 
V.  Eobison,  186  Ind.  660,  117  NE  861. 
73-45  General  Film  Co.  v.  Samp- 
liner,  2B2  Fed.  443,  164  CCA  367. 
74-46  Crutcher  v.  Johnstone  (Okl.), 
162  P  201. 

74-47  Peninsular  Chem.  Co.  v.  Lev- 
inson,  247  Ted.  658,  159  OCA  560; 
Woodstock  Corp.  v.  Quinn  (Ala.),  79 
S  253;  Cullman  Property  Co.  v.  Co. 
(Ala.),  77  8  574;  Powell  v.  Waits,  147 
Ga.  619,  95  SE  214;  Bissell  Chilled 
Plow  Works  V.  Mfg.  Co.  (Ind.  App.), 
Ill  NE  932;  Priedberg  Inc.  v.  Me- 
Clary,  173  Ky.  579,  191  SW  300; 
Campbell  v.  Toll  Bridge  Co.,  173  Ky. 
313,  190  SW  1098;  Twin  City  B.  1\ 
Co.  V.  Pub.  Co.,  139  Minn.  358,  166 
NW  413;  Eussel  v.  Hickory,  116 
Miss.  46,  76  S  825;  Foss  v.  Place,  78 
IT.  H.  147,  97  A  746;  Schlemm  v. 
Whittle,  86  N.  J.  Eq.  415,  99  A  206; 
Sorge  V.  Napolitano,  166  NYS  779; 
Eeynolds  v.  Webber,  160  NYS  177; 
Jones  V.  Lassiter,  169  N.  C.  750,  86  SE 
710;  Hale  v.  Eecord  (Okl.),  168  P 
420;  Phipps  v.  Eogue  Eiver  Val.  Co., 
80  Or.  175,  156  P  794. 
75-48  Langford  v.  Salter,  146  Ga. 
123,  90  SE  860;  Brandenburg  v.  Lager, 
272  111.  622,  112  NE  321;  Luckett  v. 
Julep  Co.,  271  Mo.  289,  196  SW  740; 
Public  Service  E.  Co.  v.  Frazer.  87 
N.  J.  Bq.  679,  102  A  890;  Eeynolds  r. 
Webber,  160  NYS  177;  New  York 
Life  Ins.  Co.  v.  Comanche  (Old.),  162 
P  466;  Kramer  v.  Slattery,  260  Pa. 
234,  103  A  610;  Birchfield  v.  Bourland 
(Tex.  Civ.),  187.  SW  422. 
75-49  Willis  V.  O'Connell,  231  Fed. 
1O04;  Charlotte  Harbor  &  N.  E  Co. 
V.  Lancaster,  70  Fla.  200,  69  S  720; 
Tate  V.  Mull,  147  Ga.  195.  93  SE  212; 
Power  V.  Eatlife.  112  Miss.  88,  72  8 
864;  Turner  v.  Public  Service  Co.,  170 
N.  C.  172,  86  SE  1033. 
77-50  Willis  v.  O'Connell,  231  Fed. 
1004. 

77-51  Ft.  Dodge  v.  Tel.  Co.,  172  la. 
638,  154  NW  914;  Louisville  ^  N.  E, 
Co.  V.  Franklin,  170  Ky.  645,  186  SW 
643;  Cain  v.  Garner,  169  Ky.  633,  185 
SW  122;  Freeman  v.  Fehr,  132  Minn. 
384,  157  NW  587;  Empire  Leasing 
Co.  V.  Eealty  Co.,  174  App.  Div.  433, 
161    NYS   240;    Combs  v.   Eockingham 


County  Comrs.,  170  N.  C.  87,  86  SB 
963;  Mathews  v.  Power  Co.,  81  Or, 
251,  159  P  564;  Phipps  V.  Eogue  Eiver 
Val.  C.  Co.,  80  Or.  175,  156  P  794;  Gil- 
more  V.  Waples,  108  Tex.  167,  188  SW 
1'037;  Birchfield  v.  Bourland  (Tex. 
Civ.),  187  SW  422;  Summers  v.  Mill 
Co.,  77  W.  Va.  563,  88  SE  1020. 
[h]  That  defendant  cannot  be  com- 
pelled to  pay  a  judgment  at  law  does 
not  constitute  irreparable  injury  jus- 
tifying injunction  against  the  publica- 
tion of  a  libel.  Willis  v.  O'Connell, 
231  Fed.  1004. 

78-52  Taftc.  Washington,  29  Cal. 
App.  197,  154  P  1073;  Tate  .1'.  Mull, 
147  Ga.  195,  93  SE  212;  Moore  &  Co. 
V.  Daugherty,  A.  &  Co.,  146  Ga.  176,  91 
SE  14;  Langford  v.  Salter,  146  Ga. 
123,  90  SE  860;  Konig  v.  Baltimore, 
128  Md.  465.  97  A  837;  Yucatan  v. 
Argumedo,  92  Misc.  547,  157  NYS  219; 
Fraser  v.  Portland,  81  Or.  92,  158  P 
514;  Phipps  v.  Eogue  Eiver  Val.  C. 
Co.,  80  Or.  175,  156  P  794;  Kramer  v, 
Slattery,  260  Pa.  234,  103  A  610. 
[a]  Maintenance  of  sewer.  —  Equity 
will  enjoin  the  maintenance  of  an  un- 
authorized sewer  across  one's  land  as 
it  is  a  trespass  producing  a  continu- 
ing wrong.  Fraser  v.  Portland,  81  Or, 
92,  158  P  514. 

78-53  [a]  In  action  to  restrain  pub. 
lie  nuisance  in  the  maintenance  of  a 
disorderly  house,  it  is  not  necessary  to 
show  that  its  maintenance  is  punish- 
able as  a  crime.  S.  v.  Ellis  (Ala.),  78 
S  71. 

78-54  Wallace  v.  Theatre  Co.,  34  Cal. 
App.  498,  168  P  144;  Mayor,  etc.  of 
Savannah  v.  Granger,  145  Ga.  578,  89 
SE  690;  Kearney  v.  Canton,  273  111. 
507,  113  NE  98;  Bissell  Chilled  Plow 
Wks.  V.  Mfg.  Co.  (Ind.  App.),  Ill  NE 
932;  Williams  v.  Baltimore,  128  Md. 
140,  97  A  140;  Huntworth  v.  Tanner, 
87  Wash.  670,  152  P  523;  Maxwell  v. 
Smith,  87  Wash.  629,  152  P  530;  Ber- 
ger  V.  Superior,  166  Wis.  477,  166  NW 
36. 

79-55  Wallace  v.  Theatre  Co.  (Cal. 
App.),  168  P  144. 

80-56  Sogers  v.  Canal  Co.,  60  Colo. 
59,  151  P  923;  S.  v.  New  Orleans,  141 
La.. 788,  75  8  683;  Le  Blanc  v.  New 
Orleans,  138  La.  243.  70  S  212;  Sul- 
livan V.  Grand  Forks,  131  Minn.  424, 
155  NW  397;  Turner  v.  Public-Service 
Co.,  170  N.  C.  172,  86  SE  1033;  Woelp- 
per  V.  Power  Co.,  250  Pa.  559,  95  A 
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717;  Auto  Transit  Co.  v.  Ft.  Worth 
(Tex.  Civ.),  182  ^W  685. 

80-59  Richards  v.  Howell,  129  Ark. 
390,  196  SW  483;  Penix  v.  Pumphrey, 
125  Ark.  332,  188  SW  816;  Moss  v. 
Moss,  144  Ga.  269,  86  SE  1082;  Ehrat 
c.  Marrone,  191  111.  App.  121;  Fried- 
berg  V.  McClary,  173  Kv.  579,  191  SW 
300;  Campbell  v.  Toll  Bridge  Co,,  173 
Ky.  313.  190  SW  1098;  Wolf  v.  Har- 
ris, 267  Mo.  405,  184  SW  1139;  Yuc- 
atan V.  Argumedo,  92  Misc.  647,  157 
NYS  219;  Crutcher  v.  Johnstone 
(Okl.),  162  P  201. 

[g]  Where  insolYency  of  firm  is  al- 
leged it  is  unnecessary  to  allege  the 
insolvency  of  the  individual  members. 
Ehrat  v.  Marrone,  191  111.  App.  121. 
82-64  Campbell  v.  Toll  Bridge  Co., 
173  Ky.  313,   190  SW   1098. 

82-65  St.  Louis-S.  F.  Ry.  Co.  v. 
McElvain,  253  Fed.  123;  Bronson  v. 
Cook,  247  Fed.  601;  Weber  v.  Hert- 
zell,  230  Fed.  965,  145  CCA  159;  Crown 
Orchard  Co.  v.  Dennis,  229  Fed.  652, 
144  CCA  62;  Davis  v.  Kemp  (Ala.), 
77  S  745;  Richards  v.  Howeli,  129  Ark. 
390,  196  SW  483;  Masseugale  v. 
Hodgson,  148  Ga.  97,  95  SB  975;  Lundy 
V.  Chambers,  148  Ga.  68,  95  SE  683; 
Dumas  v.  Tyus,  147  Ga.  307,  93  SE 
894;  Mayor,  etc.  of  Savannah  v. 
Granger,  145  Ga.  578,  89  SE  690;  Sim- 
mons V.  Lindsay,  144  Ga.  845,  88  SE 
199;  Kearney  v.  Canton,  273  111.  507, 
113  NB  98;  Haines  v.  Trueblood  (Ind. 
App.),  119  NE  383;  Fisher  f.  Carey 
(Ind.  App.),  119  NE  376;  Royer  v.  S., 
63  Ind.  App.  123,  112  NB  122,  113 
NE  312;  Maben  v.  Olson  (la.),  175 
NW  512;  Newton  v.  Farris,  183  Ky. 
288,  209  SW  38;  Campbell  v.  Toll 
Bridge  Co.,  173  Ky.  313,  190  SW  1098; 
Lemaire  v.  Crockett,  116  Me.  263,  101 
A  302;  Groves  v.  Bowman,  201  Mieh. 
46,  166  NW  933;  Allen  v.  Heft,  200 
Mieh.  593,  166  NW  854;  McDermott  v. 
Bd.  of  Comrs.,  199  Mieh.  613,  165  NW 
685;  McAlister  v.  Graham,  200  Mo. 
App.  279,  206  SW  393;  Thompson's 
Exp.  &  S.  Co.  V.  Whitemore,  88  N.  J. 
Eq.  535,  102  A  692;  Public  Service  R. 
Co.  V.  Frazer,  87  N.  J.  Eq.  679,  102  A 
HSO;  Hirschberg  v.  Flusser,  87  N.  J. 
Eq.  588,  101  A  191;  Savage  v.  Edgar, 
86  N.  J.  Eq.  205,  98  A  407;  Reynolds 
V.  Webber,  160  NYS  177;  Black  v. 
Geissler,  58  Okl.  335,  159  P  1124;  Evan- 
hofE  V.  State  Industrial  Ace.  Comm.,  78 
Or.  503,  154  P  106;    Miller  v.  Fisher,  77 


Or.  532,  151   P  971;     Blackstone  Hall 

Co.  V.  Trust  Co.,  39  R.  I.  69,  97  A  484; 

Chappell   V.  McCown,   103   S.   C.   6,   87 

SE   147;      Moore   v.  Plott   (Tex.   Civ.), 

206  SW  958;     Saylea  v.  Abilene   (Tex. 

Civ.),      196   SW   1000;      Huth  v.  Huth 

(Tex.    Civ.),    187    SW    523;       Colonial 

Land  &  Loan  Co.  v.  Joplin  (Tex.  Civ.), 

184  SW  537;      Berger  v.  Superior,  166 

Wis.  477,  166  NW  36. 

fd]    The  fact  that  judgment  cannot  be 

enforced  against  a  defendant  does  not 

render    a    remedy    at    law    inadequate. 

Willis  V.  O'Connell,  231  Fed.   1004. 

[e]    Where  right  of  lien  is  denied  the 

defendant's  remedy  is  by  appeal.    He 

cannot  buy   in   the  property  and  then 

seek   to    enjoin   a   sale   under   the   lien 

foreclosure  proceedings.    Colonial  Land 

&  Loan  Co.  v.  Joplin   (Tex.  Civ.),  184 

SW  537. 

84-66    Lane  v.  Kempner  (Tex.  Civ.), 

184  SW  1090. 

84-67    Gallagher  v.  Brew.  Co.,  86  N.  J. 

Eq.  188,  98  A  461. 

84-68     Sweeney    v.    Alderette     (Tex. 

Civ.),  196  SW  367. 

84-69    Reynolds  v.  Webber,  160  NYS 

177. 

84-71     Tidwell  v.  Lumb.  Co.,  196  Ala. 

234,  73  S  486;    Aetna  Ins.  Co.  v.  Hann 

(Ala.),  72  S  48;     Seaboard  Nat.  Bank 

V.  Reid,  172  App.  Div.  135,  158   NliS 

250. 

84-72    General  Film  Co.  v.  Sampliner, 

252  Fed.  443,   164  CCA  367;      Central 

Consumers  Co.  v,  Austin,  238  Fed.  616; 

Moore   &  Co.  v.   Daugherty,  A.   &   Co., 

146  Ga.  176,  91  SE  14;    Royer  v.  S.,  63 

Ind.  App.  123,  112  NB  122,  113  NE  312; 

Guiee  v.  R.  Co.,  Ill  Miss.  36,  71  S  259; 

Wolf  V.   Harris,  267  Mo.  405,  184  SW 

1139;    Donovan  v.  Park  Corp.,  181  App. 

Div.   737,   168   NYS   1035;      Kramer  V. 

Slattery,   260  Pa.  234,  103  A  610. 

84-73    Xoomis  v.  Collins,  272  111.  221, 

111  NE  999. 

84-74     Day  v.  Stewart   (Ala.),  80   S 

289;     Dumas  v.  Tyus,  147  Ga.  307,  93 

SE  894;  Postal  Tel.  Cable  Co,  v.  Nolan, 

53  Mont.  129,  162  P  169. 

85-76    Gideon  v.  Securities  Corp.,  232 

Fed.  184. 

85-78     Bissell  Chilled  Plow  Works  v. 

Mfg.    Co.    (Ind.    App.),    Ill    NE    932; 

Levenson  v.   Bonaparte,   131   Md.   635, 

102  A  998;    Holcomb  v.  Power  Co.,  198 

Mich.  165,  164  NW  470;     Kanevsky  v. 

National    Council,    etc.    Security,      132 

Minn.  422,  157  NW  646;     Heyniger  v. 
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Levinsohn,  87  N.  J.  Eq.  471,  101  A  189; 
MalakoflE  Gin  Co.  v.  Eiddlesperget,  108 
Tex.  273,  192  8W  530. 
85-79  Western  Union  Tel.  Co.  v.  E. 
Co.,  238  Fed.  26,  151  CCA  102;  Leven- 
son  V.  Bonaparte,  131  Md.  635,  102  A 
998. 

S5-S0      McMahon  v.   Transit   Co.,   85 
N.  J.  Eq.  544.  96  A  999. 
86-84     Boyd  v.  Dudgeon  (Tex.  Civ.), 
192   SW  262. 

89-96  Armour  &  Co.  v.  Block,  144  Ga. 
2y5,  87  SE  18. 

h9-4  Savio  v.  Vieno,  193  111.  App. 
395;  Hartzler  v.  Goodland,  97  Kan. 
129,  154  P  265. 

89-5  Lingwiler  v.  Lingwiler  (Tex. 
Civ.),  204  SW  785;  Needham  v.  Irr. 
Co.  (Tex.  Civ.),  196  SW  887;  Graves  v. 
Griffin  O'Neil  &  Son  (Tex.  Civ.),  189 
SW  778;  Hook  v.  Payne  (Tex.  Civ.), 
185  SW  1014;  McAmis  v.  Ey.  Co.  (Tex. 
Civ.),  184  SW  331. 

90-7  McAmis  v.  Ey.  Co.  (Tex.  Civ.), 
184  SW  331. 

90-8     American  Nat.  Bank  v.  Strong 
(Tex.  Civ.),  188  SW  1014. 
91-15     Collin  County  School  Trustees 
v.  Stiff   (Tex.  Civ.),  190  SW  216. 
92-19      Graves    v.    Griffin   O'Neil   & 
Sons   (Tex.  Civ.),  189  SW  778. 
92-20     Graves    v.    Griffin    O'Neil    & 
Sons  (Tex.  Civ.).  189  SW  778. 
93-23     Lingwiler  v.  Lingwiler   (Tex. 
Civ.),  204  SW  785;  Gray  v.  Lumb.  Co. 
(Tex.   Civ.),   197   SW  231;      Graves  v. 
Griffin  O'Neil  &  Sons^  (Tex.  Civ.),  189 
SW,  778. 

94-25  McAmis  v.  Ey.  Co.  (Tex.  Civ.), 
184  SW  331. 

97-39  fa]  Defendant  must  season- 
ably complain  of  misjoinder  of  causes 
of  action  by  answer  or  demurrer,  in 
order  to  warrant  a  refusal  of  tempo- 
rary injunction  on  such  ground.  Brown 
V.  Motor  Co.,  174  App.  Div.  420,  161 
NYS  lb2. 

100-64  Giles  v.  Cook  (Ga.),  91  SE 
411;  Court  v.  Corna,  279  111.  605,  117 
NB  144;  Farr  v.  Const.  Co.,  49  Utah 
274,   163   P    256. 

101-69  Giles  v.  Cook,  146  Ga.  436,  91 
SE  411;  Law  v.  Elevator  Co.,  281  111. 
143,  117  NB  435;  Birehfield  v.  Hour- 
land  (Tex.  Civ.),  187  SW  422. 
108-5  Savio  v.  Vieno,  193  111.  App. 
395. 

108-8  New  Method  Laundry  Co.  v. 
McCann,  174  Cal.  26,  161  P  990,  Ann- 
Cas  1918C.  1022. 


110-19  Court  V.  Corna,  279  111.  605, 
117  NB  144;  Beard  v.  Kansas  City,  97 
Kan.  144,  154  P  230;  Johnson  v.  Doub- 
lin,  167  Ky.  667,  181  SW  347;  Patter- 
son  V.  Morehead,  100  Neb.  760,  161  NW 
273;  Gillette  Clipping  Machine  Co.  v. 
Biting,  170  App.  Div.  185,  155  NYS 
989;  Henderson  v.  MeMaster,  104  S.  C. 
268,  88  SE  645. 

110-20  Bhrat  v.  Marrone,  191  III. 
App.  121. 

110-24  Hartzler  v.  Goodland,  97  Kan. 
129,  154  P  265. 

111-33  Andi-ews  f.  Stubb,  145  Ga. 
826,  90  SB  59. 

112-40     See  Davison-Nicholson  Co.  v. 
Pound,  147  Ga.  447,  94  SE  560. 
112-43      Dallas  v.  Inman,  107  S.   C. 
402,  93  SE  8. 

113-51  Owen  v.  Alford,  232  Fed. 
357,  146  CCA  405;  Beaver  v.  Lowe, 
145  Ga.  52,  88  SE  573;  Coan  v.  Gas, 
etc.  Co.,  128  Md.  530,  97  A  921;  Amer- 
ican  Ice  Co.  v.  Hunter,  60  Pa.  Super.  •■ 
311;  Birehfield  v.  Bourland  (Tex.  Civ.), 
187  SW  422;  Harper  v.  Stewart  (Tex. 
Civ.),  179  SW  277. 

fe]  The  fact  that  the  answer  alleges 
that  large  capital  has  been  invested  in 
the  obstruction  is  no  ground  for  with- 
holding a  mandatory  injunction  for  its 
removal.  Hard  v.  Blue  Points  Co.,  170 
App.  Div.  524,  156  NYS  465. 
114-52  Fellman  v.  Mill  Co.,  78  Or. 
1,  152  P  268;  Trimble  v.  Hawkins 
(Tex.  Civ.),  197  SW  224;  Harper  v. 
Stewart  (Tex.  Civ.),  179  SW  277. 
114-54  Hook  V.  Payne  (Tex.  Civ.), 
185   SW   1014. 

115-55  Leach  v.  Thompson  (Tei. 
Civ.),  192  SW  602. 

117-67  Taylor  v.  Boone,  172  N.  C. 
93,  89  SE  1065. 

118-71  Thompson  v.  Balke,  245  Fed. 
841,  158  CCA  181;  Folk  v.  U.  S.,  233 
Fed.  177,  147  CCA  183;  Kemmerer  v. 
Oil  &  D.  Co.,  229  Fed.  872,  144  CCA  154; 
Crown  Orchard  Co.  D.  Dennis,  229  Fed. 
652,  144  CCA  62;  Woodstock  O.  Corp. 
V.  Quinn  (Ala.),  79  S  253;  Standard 
Chem.  &  0.  Co.  «.  Faireloth  (Ala.),  77 
S  31;  Cullman  P.  Co.  v  Lumb.  Co. 
(Ala.),  77  S  574;  Temple  v.  Gordon,  31 
Cal.  App.  127,  159  P  983;  Whitmer  v. 
Whitmer  &  Sons  (Del.),  98  A  940; 
Crosby  v.  Wooten,  147  Ga.  185,  fl3  SB 
200;  Matthews  v.  Hand,  147  Ga.  306, 
93  SB  892;  Andrews  Trading  CG.  v. 
Trulock  (Ga.),  93  SE  892;  Giles  v. 
Cook,  146  Ga.  436,  91  SE  411;     Brown 
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V.  Bank,  146  Ga.  361,  91  SE  121; 
Lucky  V.  Anderson,  146  Ga.  181,  91  SE 
14;     Dorminey  v.  Mathis,  146  Ga.   16, 

90  SE  379;  MeCall  v.  Wilkins,  145  Ga. 
342,  89  SE  219;  Kirkland  v.  Ferris, 
145  Ga.  93,  88  SE  680;  Solomon  v. 
Ball,  145  Ga.  101,  88  SE  565;  Arm- 
strong V.  Bank,  144  Ga.  2-13,  86  SE 
1087;  Bissell  Chilled  Plow  WorTcs  v. 
Mfg.  Co.  (Ind.  App.),  Ill  NE  932; 
Williams  v.  Baltimore,  128  Md.  140,  97 
A  140;  Skowhegan  v.  Heselton,  117 
He.  17,  102  A  772;  Howard  v.  Lovett, 
198  Mich.  710,  165  NW  634;  Saier  v. 
Joy,  198  Mich.  295,  164  NW  507,  LEA 
1918 A,  825;  Grant  Construction  Co.  v. 
Bldg.  Trade  Council,  136  Minn.  167,  161 
NW  520,  1055;  Freeman  v.  Fehr,  132 
Minn.  384,  157  NW  587;  State  v.  Dis- 
trict Court,  53  Mont.  229,  163  P  115; 
Postal  Telegraph-Cable  Co.,  etc.  v. 
Nolan,  53  Mont.  129,  162  P  169;  Pabst 
Brew.  Co.  v.  Johnston  (Okl.),  166  P 
123;  Galbreath  v.  McLane,  51  Okl. 
754,  152  P  355;  Burnett  v.  Eefining 
Co.  (Okl ),  159  P  360;  Bickol  v.  Seat- 
on,  61  Pa.  Super.  334;  Blaekstone  Hall 
Co.  V.  Trust  Co.,  39  B.  L  69,  97  A  484; 
Tyree  v.  Road  Dist.  (Tex.  Civ.),  199 
SW  644;  Dallas  v.  Atkins  (Tex.  Civ.), 
197  SW  593;  Hailey  v.  Brooks  (Tex. 
Civ.),  191  SW  781;  Southern  Oil  & 
Gas  Co.  V.  Oil  &  Gas  Co.  (Tex.  Civ.), 
186  SW  446;  Miles  v.  Bodenheim  (Tex. 
Civ.),  184  SW  633. 

121-72    Gary  v.  Gaskins,  146  Ga.  167, 

91  SE  14;  Cent,  of  Georgia  Ey.  Co.  v. 
Supply  Co.,  144  Ga.  92,  86  SE  228; 
Emporia  Tel.  Co.  v.  Public  Utilities 
Com.,  97  Kan.  136,  154  P  262;  Snow 
Iron  Co.  V  Chadwick,  227  Mass.  382, 
116  NE  801,  LEA  1917F,  755;  Aetna 
Explosives  Co.  v.  Bassick,  220  N.  Y. 
767,  116  NE  1032;  Tyree  v.  Eoad  Dist. 
(Tex.  Civ.),  199  SW  644;  Gimbell 
Bros.  V.  Boston  Store,  161  Wis.  489,  154 
NW  998. 

121-73    Cullman  P.  Co.  v.  Lumb.  Co. 
(Ala.),  77  S  574;     S.  v.  Dist.  Court,  53 
Mont.  229,  163   P  115. 
[h]    Where  a  clear  case  for  an  injunc- 
tion is  presented  it  is  the  duty  of  the 
judge  to  grant  relief.     S.  v.  New  Or- 
leans, 141  La.  788,  75  S  683. 
122-74    Standard  Chem.  &  Oil  Co.  v. 
Faircloth  (Ala.),  77  S  31. 
123-75    Sanitary  Street  Flushing  Co. 
V.    Studebaker    Corp.,     229    Fed.    591; 
Weigman  v.  Kusel,  270  111.  520,  110  NE 
884;    Freeman  v,  Scherer,  97  Kan.  184, 


154  P  1019;  Emporia  Tel.  Co.  v.  Pub- 
lic Utilities  Com.,  97  Kan.  136,  154  P 
262;  Husbands  v.  E.  Co.,  176  Ky.  290, 
195  SW  831;  Williams  v.  Baltimore, 
128  Md.  140,  97  A  140;  Haire  v.  Cir. 
Judge,  201  Mich.  224,  167  NW  342; 
Andrews  v.  Cohen,  221  N.  Y.  148,  116 
NE  862;  Hirsch  v.  Gusmer,  179  App. 
Div.  347,  165  NYS  555;  Kilmer  v.  Dr. 
Kilmer  &  Co.,  175  App.  Div.  670,  162 
NYS  617;  Davis  v.  Producing  Corp.,  91 
Misc.  631,  155  NYS  597;  Ardmore  v. 
Appollos  (Okl.).  162  P  211;  Berger  v. 
Superior,  166  Wis.  477,  166  NW  36. 
123-76  Haire  v.  Cir.  Judge,  201 
Mich.  224,  167  NW  342.  ' 

123-77  Temple  *.  Gordon,  31/Cal. 
App.  127,  159  P  983;  Buena  Vista  Min. 
Co.  V.  Imp.  Co.,  29  Idaho  789,  162  P 
330;  Hill  v.  Kimball,  269  111.  398,  110 
NE   18. 

[b]  In  an  injunction  suit  involving 
an  easement  in  land  where  plaintiff '■ 
legal  title  is  practically  undisputed, 
there  is  no  occasion  to  require  her  to 
resort  to  a  court  of  law.  Greenbaum  v. 
Harrison,  132  Md.  34,  103  A  84. 
123-78  Pappas  v.  Brew.  Co.,  170  App. 
Div.  692,  156  NYS  845;  Allen  v.  Knox 
(Tex.  Civ.),  195  SW  1169. 
123-79  Spenee  v.  Fenchler,  107  Tex. 
443,  180  SW  597,  rev.  (Tex.  Civ.),  151 
SW  1094;  Birchfield  V.  Bourland  (Tex. 
Civ.),  187  SW  422. 

124-82  Armstrong  v.  Bank,  144  Ga. 
245,  86  SE  1087. 

124-83  Sanitary  Street  Flushing  Co. 
V.  Studebaker  Corp.,  229  Fed.  591. 
125-87  Quickel  v.  Gastonia,  171  N.  C. 
404,  88  SE  754;  Eraser  v.  Portland, 
81  Or.  92,  158  P  514;  Weekly  v.  Tay- 
lor, 119  Va.  856,  89  SE  858. 
128-92  Schlemm  v.  Whittle,  86  N.  J. 
Eq.  415,  99  A  206;  Kilmer  v.  Dr.  Kilmer 
&  Co.,  175  App.  Div.  670,  162  NYS  617; 
Whitaker  «.  Hill  (Tex.  Civ.),  179  SW 
539. 

128-93  Obradowitz  v.  Odell,  171  App. 
Div.  250,  157  NYS  172;  Logan  v.  Bauer, 
60  Pa.  Super.  328;  Blaekstone  Hall  Co. 
V.  Trust  Co.,  39  E.  I.  69,  97  A  484. 
129-95  Kemmerer  v.  Oil  &  D.  Co., 
229  Fed.  872,  144  CCA  154;  Chew  v. 
Presby.  Church,  237  Fed.  219;  Loomis 
V.  Collins,  272  111.  221,  111  NE  999; 
Holland  v.  Holland,  97  Kan.  169,  155 
P  5;  Smith  v.  Myers,  130  Md.  64,  99  A 
938;  Haire  r.  Circuit  Judge,  201  Mich. 
224,  167  NW  342;  Smith-Austermuhl 
Co.  V.  Adv.  Co.  (N.  J.  Eq.),  103  A  388; 
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Brown  v-  Motor  tlo.,  174  App.  Div.  420, 

161  NTS  162;  Woelpper  v.  Power  Co., 
250  Pa.  559,  S7  A  717;  Seafcoard  Air 
Line  Ey.  v.  Hampton,  103  S.  C.  455,  88 
SE  5. 

130-96  Chew  v.  Presby.  Church,  237 
Fed.  219;  Bissell  Chilled  Plow  Wks.  v. 
Mfg.  Co.  (Ind.  App.),  Ill  NE  932; 
Lincoln  Co.  v.  Curtis,  134  Minn.  473, 
169  NW  129;  Forsee  v.  Jackson,  192 
Mo.  App.  408,  182  SW  783;  Atlantic 
City  F.  Ins.  Co.  v.  Bd.  of  Comrs.  (N.  J. 
Eq.),  103  A  1044;  Whitaker  v.  Hill 
(Tex.  Civ.),  179  SW  539. 
131-98      Ardmore  ».   Fraley    (Okl.), 

162  P  684;  Ardmore  v.  Appollos  (Okl.), 
162 '■P  211. 

132-1  Kemmerer  v.  Oil  &  D.  Co.,  229 
Fed.  872,  144  CCA  1S4;  Bissell  Chilled 
Plow  Works  V.  Mfg.  Co.  (Ind.  App.). 
Ill  NE  932. 

133-2  Dekle  v.  McLeod,  144  Ga.  289, 
86  SE  1082;  Hill  v.  Kimball,  269  111. 
398,  110  NE  18;  Terre  Haute  Paper 
Co.  V.  Waterworks  Co.,  62  Ind.  App. 
263,  110  NE  85;  Hirsch  v.  Gusmer  179 
App.  Div.  347,  165  NYS  555;  Bright  V. 
Superior,  163  Wis.  1,  156  NW  600. 
134-4  Marconi  Wireless  Tel.  Co.  v. 
Simon,  231  Fed.  1021,  145  CCA  656; 
Jacob  Dold  Pack.  Co.  v.  Eefining  Co., 
176  App.  Div.  407,  162  NYS  1035; 
Weinberg  v.  Bodgers  100  Misc.  329, 
165  NYS  483;  Cahill  v.  Moran,  91 
Misc.  301,  155  NYS  23;  Fraser  v.  Port- 
land, 81  Ore.  92,  158  P  514;  Schlumpf 
V.  Seattle,  88  Wash.  192,  152  P  673; 
Maxwell  v.  Smith,  87  Wash.  629,  152  P 
530. 

135-5  Konig  v.  Baltimore,  128  Md. 
465,  97  A  837;  Jones  v.  Lassiter,  169 
N.  C.  75'0,  86  SE  710;  Fraser  v.  Port- 
land, 81  Or.  92,  168  P  514. 
135-6  Davis  v.  Producing  Corp.,  91 
Misc.  631,  155  NYS  597;  Havron  v. 
Priboth,  55  Okl.  633,  155  P  569;  Wit- 
more  Coal  Co.  V.  Holsopple,  251  Pa. 
268,  96  A  648;  Batson  v.  Ey.  Co.,  106 
S.  C.  307,  91  SE  310;  Memphis  St.  Ey. 
Co.  V.  Transit  Co.,  133  Tenn.  99,  179 
SW  635,  LEA  1916B,  1143. 
137-7  Little  «.  Bfird,  170  N.  C.  187, 
86  SE  1040. 

138-8  Postal  Tel.-Cable  Co.  v.  Nolan, 
53  Mont.  129,  162  P  169;  Cobb  v.  E. 
Co.,  172  N.  C.  58,  89  SE  807;  Seaboard 
Air  Line  Ey.  v.  Hampton,  103  S.  C. 
455,  88  SE  5. 

139-10  Jones  i;.  Lassiter,  169  N.  C. 
750,  86  SE  710. 


140-11  Eeese  «.  Bloodworth,  146  Ga. 
355,  91  SE  120;  New  York  Towel  Sup- 
ply Co.  V.  Lally,  162  NYS  247;  Sea- 
board Air  Line  Ey.  v.  Hampton,  103  S. 
C.  455,  88  SE  5. 

140-12  Hutchinson  V.  Copeland,  146 
Ga.  357,  91  SE  206. 

140-14    Petrey  v.  Holliday,  178  Ky. 
410,  199  SW  67;    Birchfield  v.  Bourland 
(Tex.  Civ.),  187  SW  422. 
141-15     Birchfield  v.  Bourland  (Tex, 
Civ.),  187  SW  422. 

143-23      Cobb  v.  E.  Co.   (N.  C),  89 
SE  807;    Wilmore  Coal  Co.  c.  Holsopple, 
250  Pa.  268,  96  A  648;     Batson  v.  Ey. 
Co.,  106  S.  C.  307,  91  SE  310. 
144-24    Cobb  v.  E.  Co.,  172  N.  C.  58, 

89  SE  807. 

144-25  Shelton  v.  Cummins  (Mo, 
App.),  189  SW  1190. 
145-28  Belfast  v.  Water  Co.,  115  Me. 
234,  98  A  738,  LEA1917B,  908;  Shel- 
ton V.  Cummins  (Mo.  App.),  189  SW 
1190. 

148-36  Sweeney  v.  Alderete  (Tex. 
Civ.),  196  SW  367. 

148-37     Whitmer  v.  Whitmer  &  Sons, 
Inc.  (Del.),  98  A  940. 
149-38     Scott  V.  Singleton,  171  Ky. 
117,  188  SW  302. 

149-39  Owens  Co.  v.  Officer,  244  Fed. 
47;  Whitmer  v.  Whitmer  &  Sous  (Del.), 
98  A  940. 

151-47     Whitmer  v.  Whitmer  &  Sons 
(Del.),   98   A   940;      Hailey   v.  Brooks 
(Tex.  Civ.),  191  SW  781. 
151-48  Big  S.   Cypress  Co.  v.  Colle- 
ton C.  Co.  (S.  C),  98  SE  131. 
155-73    Message  P.  Play  Co.  v.  Bell, 
179  App.  Div.  13,  166  NYS  338. 
155-74     Amarillo  v.  Tel.  Co.   (CCA), 
253  Fed.  638. 
157-84     Jones  v.  Carlton,  146  Ga.  1, 

90  SE  278;  White  v.  McFaddin  (Tex. 
Civ.),  209  SW  766. 

lS7-85a  St.  Louis  Poster  Adv.  Co. 
V.  City  (Mo.),  195  SW  717;  Genesee 
Eecreation  Co.  v.  Edgerton,  172  App. 
Div.  464,  158  NYS  421;  Alexander  v. 
Coal  Co.,  254  Pa.  1,  98  A  794,  LEA 
1917B,  310. 

157-85b  Crown  Orchard  Co.  v.  Den- 
nis, 229  Fed.  652,  144  CCA  62;  East- 
ern Tex.  E.  Co.  V.  E.  E.  Com.,  242  Fed. 
300;  New  Method  Laundry  Co.  v.  Mc- 
Cann,  174  Cal.  26,  161  P  990,  AnnCas 
1918C,  1022;  Temple  v.  Gordon,  31  Cal. 
App.  127,  159  P  983;  Smith  i;.  Smith, 
146  Ga.  83,  90  SE  711;  Waycross  t). 
Sav.  &  Tr.  Co.,  146  Ga.  68,  90  SB  382; 
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Dunne  v.  Rock  Island  County,  288  111. 
359,  123  NB  501;  Fergus  v.  Kuaeel, 
277  111.  20,  115  NE  166;  Weihe  v. 
Resort  Co.,  198  Mieh.  334,  164  NW  510-; 
Genesee  Recreation  Co.  v.  Edgerton, 
172  App.  Div.  464,  158  NYS  421;  Rey- 
nolds V.  Webber,  160  NYS  177; 
Iverson  v.  Dist.  (N.  D.),  172  NW  818; 
Kinder  v.  Lumb.  Corp.,  107  S.  C.  404, 
93  SB  7;  Crawford  v.  Land  Imp.  Co. 
(Tex.  Civ.),  192  SW  256;  Eternal  T. 
S.  Church  v.  Stuber  (Wash.),  177  P 
686. 

158-88  Schlemm  v.  Whittle,  86  N.  J. 
Eq.  415,  99  A  206. 

158-90      Andrews  v.  Stubb,  145   Ga. 

826,  90  SB  59;    Sehlemm  v.  Whittle,  86 

N.  J.  Eq.  415,  99  A  206. 

160-99    Phipps  V.  Val.  C.  Co.,  80  Or. 

175,  156  P  794. 

[b]    As  to  the  ilght  of  a  stake  holder 

to    a    bond    under    an    injunction,    see 

Yucatan   v.    Argumedo,    92    Misc.    547, 

157  NYS  219. 

160-1  Haire  v.  Circuit  Judge,  201 
Mich.  224,  167  NW  342. 
161-3  MacWaters  v.  Stockslager,  29 
Idaho  803,  162  P  671;  Western  Aca- 
demy v.  De  Bit,  101  Wash.  42,  171  P 
1036. 

163-4  Muller  v.  Johnson,  140  La.  902, 
74  S  189. 

163-5  Barrett  v.  Stoddard  County 
(Mo.  App.),  183  SW  644;  Seaboard 
Nat.  Bank  v.  Raid,  172  App.  Div.  135 

158  NYS  250;  Baur  v.  Light  Co.,  259 
Pa.  117,  102  A  430. 

163-6     Seaboard   Nat.  Bank  v.  Beid, 
172  App.  Div.  135,  158  NYS  250. 
164-7      Whitmer  v.  Whitmer  &  Sons 
Inc.  (Del.),  98  A  940. 
164-8      Yonkers  v.  Refining  Co.,  221 
N.  Y.  206,  116  NE  998. 
166-21     Aetna   Ins.    Co.   v.    Printing 
Co.  (Mo.  App.),  196  SW  93. 
166-23      Martin     Furniture     Co.     v. 
Massey,  135  Tenn.  338,  186  SW  451. 
168-33      A.    Sherman    Lumb.    Co.   v. 
Club,  186  App.  Div.  852,  174  NYS  769. 
170-50     De  Leon  v.  Brusi,  22  P.  B. 
447;      Marshall  v.  SpiHer   (Tex.  Civ,), 
184  SW  285. 

170-51  Young  v.  Rollins,  90  N.  C. 
125. 

172-62  Mansfield  v.  Ramsey  (Tex. 
'Civ.),  196  SW  330. 

172-66  [e]  Before  hearing  on  merits. 
Where  an  act  is  shown  in  the  applica- 
tion for  a  preliminary  injunction  to  be 
a  nuisance  it  may  be  perpetually  en- 


joined even  before  the  hearing  on  the 
merits.  Wolcott  v.  Doremus  (Del.  Ch.), 
95  A  904. 

174-77  St.  Louis  Poster  Adv.  Co.  v. 
City  (Mo.),  195  SW  717. 

174-78  Owens  Co.  v.  Officer,  244  Fed. 
47. 

174-79  Western  Union  Tel.  Co.  v. 
R.  Co.,  238  Fed.  26,  151  CCA  102. 
175-82  Willis  v.  O'Connell,  231  Fed. 
1004;  Franklin  v.  So.  Pac.  Co.  (Cal. 
App.),  180  P  76;  SUls  v.  Ford,  171  N. 
C.  733,  88  SE  636. 

176-86  But  see  Franklin  v.  So.  Pac. 
Co.  (Cal.  App.).  180  P  76. 
179-8  Erratum. — Cross-reference  to 
title  "Officers"  should  be  to  title 
"Judicial  Officers." 
179-9  [f]  Kestrictive  covenants  of 
a  lease  will  be  enforced  by  injunction, 
though  no  irreparable  damage  would 
result  from  a  breach.  Asa  G.  Candler 
V.  Theater  Co.,  148  Ga.  188,  96  SE  2^6. 
LRA1918F,  389. 

180-11  P.  V.  Realty  Co.,  174  App. 
Div.  384,  161  NYS  241. 
181-14  P.  V.  Realty  Co.,  174  App. 
Div.  384,  161  NYS  241. 
185-36  Tri-City  Cent.  Trade  Coun- 
cil V.  Foundries,  238  Fed.  728,  151 
CCA  578;  Dincans  v.  Keeran  (Tex. 
Civ.),  192  SW  603. 

186-37  Carthage  v.  Electric,  etc.  Co., 
193  Mo.  App.  565,  183  SW  718. 
188-47  Cooley  v.  District  Court,  180 
la.  740,  163  NW  625;  Fisher  v.  Ins. 
Co.,  112  Miss.  30,  72  S  846. 
191-65  Fisher  v.  Ins.  Co.  (Miss.), 
72  S  848. 

193-78  Louisville  &  N.  R.  Co.  ». 
Franklin,  170  Ky.  645,  186  SW  643; 
Grassi  Contracting  Co.  v.  Bennett,  174 
App.  Div.  244,  160  NYS  279.  ' 
195-82  Snow  Iron  Works  v.  Chad- 
wick,  227  Mass.  382,  116  NB  801,  LRA 
1917F,  765;  Loutzenhiser  v.  Peck,  89 
Wash.  435,  154  P  814. 
197-92  Phipps  v.  Val.  C.  Co.,  80  Or 
175,  156  P  794.  i 

198-94     Bissell  Chilled  Plow  Works 
V.  Mfg.  Co.  (Ind.  App.),  Ill  NE  932. 
199-98     Loutzenhiser     v.     Peek,     89 
Wash.  435,  154  P  814. 
200-2      Essex  v.  Tel.   Co.,  239  U.  S. 
313,   36   Sup.   Ct.    102,   60   L.   ed.   301; 
Bartholomae  &  R.  B.  &  M.  Co.  v.  Mod- 
zelewski,  269  111.  53i9,  109  NE  1058. 
200-7    Bartholomae  &  B.  B.  &  M.  Co. 
V    Modzelewski,  269  HI.  539,  109   NB 
1058. 
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200-9       Holcomb    v.    Power    Co.,    198 

Mich.  165,  164  NW  470. 
204-21      Phoenix  Ey.    Co.  v.   Geary, 
209  Fed.  694. 

205-30  Kirkland  v.  Ferris,  145  Ga. 
93,  88  SE  680;  Lennox  Furnace  Co.  v. 
Heater  Co.,  181  la.  1331,  160  NW  356, 
165    NW    395. 

[b]  An  imcertainty  in  an  injunction 
may  be  cured  by  an  order  modifying 
the  injunction.  Lennox  Furnace  Co.  v. 
Heater  Co.,  181  la.  133,  160  NW  356, 
165  NW  395. 

206-32  [a]  For  mandamus  to  com- 
pel modification  of  injunction,  see 
Maple  Press  Printing  Co.  v.  Hosmer, 
191  Mich.  626,  158  NW  2. 
20T-39  Bailey  v.  Haymans  (Fla.), 
76  S  135. 

209-44  Weed  v.  Hunt,  90  Vt.  418,  98 
A   922.      . 

209-46  Charlotte  Harbor  &  N.  E. 
Co.  V.  Lancaster,  70  Fla.  200,  69  S  720; 
Reynaud  v.  Police  Jury,  138  La.  66,  70 
S  39;  Danciger  v.  Exp.  Co.,  192  Mo. 
App.  172,  179  SW  797;  Brown  v.  Den- 
ny, 52  Okl.  380,  152  P  1103. 
[b]  Courts  to  which  a,  change  of  renuo 
Is  had  may  dissolve  the  injunction. 
Barrett  v.  Stoddard  County  (Mo.  App.), 
183  SW  644. 

210-53  Southern  Oil  ft  Gas  Co.  v. 
Oil  &  Gas  Co.  (Tex.  Civ.),  186  SW 
446. 

211-57  Caveglia  v.  Vienoi  193  111. 
App.  398. 

211-58  Caveglia  v.  Vieno,  193  HI. 
App.  398.    . 

212-62  [b]  Where  boiid  is  insufa- 
clent  in  amount,  injunction  must  be 
dissolved.  Tremont  Lumb.  Co.  v.  May, 
143  La.  389,  78  S  650. 
213-71  Bartholomae  &  E.  B.  &  H. 
Co.  V.  Modzelewsii,  269  HI.  539,  109 
NE  1058;  Ft.  Dodge  v.  Tel.  Co.,  172 
la.  638,  154  NW  914;  Freeman  t).  Mit- 
cnell,  198  Mich.  207,  164  NW  445; 
Lawrence  v.  Lawrence,  172  NYS  146; 
Havron  v.  Priboth,  55  Okl.  633,  155  P 
669;  Brown  v.  Denny,  52  Okl.  380,  152 
P  1103;  Lea  v.  E.  Co.,  135  Tenn.  560, 
188  SW  215;  Voelter  v.  Holderby 
(Tex.  Civ.),  196  SW  727.  See  Twomey 
)/.  Papalia,  142  La.  621,  77  S  479. 
214-77  Lewis  v.  Gordon,  160  NYS 
842. 

215  78  Durand  v.  Dyson,  271  111.  382, 
in  NB  143. 


215-79    Dunne  v.  Bock  Island  Count- 
ty,  273  111.  53,  112  NE  342;     Durand 
V.  Dyson,  271  111.. 382,  111  NE  143. 
215-83    Thompson  v.  Johnson  (Ala.), 
78  S  91. 

216-84  Dunne  v.  Eoek  Island  County, 
273  111.  53,  112  NB  342;  Peters  v. 
City  (Tex.  Civ.),  195  SW  989. 
218-87  Freeman  v.  Mitchell,  198 
Mich.  207,  164  NW  445;  Malagamba 
V.  McLean,  89  Or.  602;  161  P  560,  173 
P  1177. 

219-89  Malagamba  v.  McLean,  89 
Or.  302,  161  P  560,  173  P  1177;  Dris- 
kill  V.  Boyd  (Tex.  Civ.),  181  SW  715. 
219-90  Cornell  v.  Upper  Michigan 
Land  Co.,  131  Minn.  337,  155  NW  99. 
221-93  Smith  v.  Myers,  130  Md.  64, 
99  A  938.  ^ 

223-2     Clio  V.  Lee   (Ala.),  74  S  243. 
223-3    Eskridge  v.  Thomas,  79  W.  Va. 
322,  91  SE  7,  LEA1918C,  769. 
223-7    Clio  V.  Lee  (Ala.),  74  S  243. 
225-12     San  Antonio  &  A.  P.  Ey.  Co. 
V.  Mosel  (Tex.  Civ.),  180  SW  1138. 
227-20     Consumers'  Coal  &  Fuel  Co. 
V.  Yarbrough,  194  Ala.  482,  69  S  897; 
Coan  V.  Gas,  etc.  Co.,  128  Md.  630,  97 
A  921;     Lane  v.  Kempner  (Tex.  Civ.), 
184  SW  1090. 

229-27     Whitmer  v.  Whitmer  &  Sons 
Inc.  (Del.),  98  A  940. 
233-40     Eskridge  v.  Thomas,  79   W. 
Va.  322,  91  SB  7,  LEA  1918C,  769. 
235-50     Consumers'  Coal  &  Fuel  Co. 
V.  Yarbrough,  194  Ala.  482,  69  S  897; 
Auerbach  v.  Eubber  Co.,  161  NYS  396. 
235-53     Whitmer  v.  Whitmer  &  Sons 
Inc.   (Del.),  98  A  940. 
[b]     Verified  bill  may  also  be  consid- 
ered as  affidavit.     McAmis  v.  Ey.  Co. 
(Tex.  Civ.),  184  SW  331. 
236-57      Du  Pont  «.   Gardiner,     238 
Fed.  765,  151  CCA  605;     Harris  v.  Ey. 
Co.,  144  Ga.  701,  87  SB  1041;  Campbell 
V.   Toll  Bridge   Co.,  173   Ky.,  313,  190 
SW  1098;    Easter  v.  Land  Co.,  etc.,  129 
Md.  627,  99  A  893;     Auerbach  «.  Eub- 
ber Co.,  161  NYS  396;     Black  v.  Geias- 
ler,  68  Okl.  335,  159  P  1124;    Insurance 
Co.  V.  Welch,  49   Okl.   620,  154  P  48, 
AnnCasl918E,  471;  Lea  v.  E.  Co.,  135 
Tenn.  560,  188  SW  215. 
236-59    Penix  v.  Pumphrey,  125  Ark. 
332,  188  SW  816. 

239-66  Woelpper  v.  Power  Co.,  250 
Pa.  559,  97  A  717. 

239-71  P.  *.  Eealty  Co.,  174  App. 
Div.  384,  161  NYS  241, 
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2S9-72  Potter  t'.  Yonts,  172  Ky.  130, 
188  SW  1059;  Alexander  v.  "Woods,  115 
Miss.  164,  75  S  772. 

242-90     Atchison,  T.  &  S.  F.  E.  Co. 

V.  Shriver,  101  Kan.  257,  166  P  519; 
Williams  v.  Baltimore,  128  Md.  ,140,  97 
A  140. 

243-91  Easter  v.  Land  Co.,  etc.,  129 
Md.  627,  99  A  893. 

244-95     Dunne  v.  Rock  Island  Coun- 
ty, 273  111.  53,  112  NE  342;     General 
Aec.  F.   &  L.   Assur.   Co.   v.  Kelly,   93 
Misc.  320,  157  NYS  1106. 
245-1     San    Antonio     Water    Supply 
Co.  V.  Green  (Tex.  Civ.),  198  SW  631. 
245-4    Freeman      v.      Mitchell,      198 
Mich.  207,  164  NW  445. 
246-7     [b]     Motion  as  demurrer. — ^A 
motion  to  dissolve  a  temporary  injunc- 
tion and  dismiss  a  bill  may  be  treated 
as  a  demurrer,  admitting  all  the  facts 
in    the   bill    well   pleaded.      Durand   V. 
Dyson,  271  111.  382,  111  NE  143. 
24T-15    Godfrey  v.  Matzene,  173  App. 
Div,  913,  158  NYS  530. 
S49-25     Barthglomae   &  E.  B.  &  M. 
Co.   V.   Modzelewski,   269   111.   539,   109 
NE  1058. 

251-37     McDermott     v.     Bond.     Co. 
(Mont.),   179   P   828. 
253-46      Godfrey   v.   Matzene    (App. 
Div.),  158  NYS  530. 
257-77    AU  possible  dispatch  should 
be  used  in  bringing  to  hearing  a  mo- 
tion   to   dissolve     a   restraining   order 
granted   ex  parte.      Whitmer  v.  Whit- 
mcr  &  Sons  (Del.),  98  A  940. 
259-91     Kemmerer  v.  Midland  Oil  & 
D.    Co.,    229   Fed.    872,   144   CCA    154; 
Kirkland  v.  Ferris,  145  Ga.  93,  88  SB 
680;    Ft.  Dodge  v.  Tel.  Co.,  172  la.  638, 
154  NW  914;   Whitaker  v.  Hill    (Tex. 
Civ.),  179  SW  539. 

261-94  Haire  v.  Cir.  Judge,  201  Mich. 
224,  167  NW  342. 

262-95  Whitaker  v.  Hill  (Tei.  Cir.), 
179  SW  539. 

262-5  Sloss-S.,  etc.  Co.  v.  O'Eear 
(Ala.),  76  S  67. 

264-11  Ft.  Dodge  v.  Tel.  Co.,  172  la. 
638,  154  NW  914. 

265-16  Whitmer  v.  Whitmer  &  Sons 
(Del.),  98  A  940;  Barnett  Foundry 
Co.  V.  Iron  Works  Co.,  85  N.  J.  Eq. 
359,  96  A  490. 

266-20  Fair  i>.  Cummings,  187  Ala. 
131,  72  S  389. 

266-25  Amherst  Coal  Co.  ».  Coal  Co., 
81  W.  Va.  292,  94  SB  145. 


268-30  Bailey  v.  Haymans  (Fla.),  79 
S  135. 

26S-36  Lawrence  v.  Lawrence,  17S 
NYS  146. 

271-56  Willis  V.  OTonnell,  231  Fed. 
1004. 

?71-62  Willis  v.'O'Connell,  231  Fed. 
1004;  Clio  V.  Lee  (Ala.),  74  S  243; 
I.arripe  v.  Newport,  173  Ky.  177,  19') 
i^W  678;  Weed  f.  Hillsdale  Twp.,  85 
N.  J.  Eq.  203,  96  A  661;  Porter  v. 
Hopkins,  91  O.  St.  74,  109  NE  629; 
Duquesne  Light  Co.  v.  Duff,  251  Pa. 
607    97  A  82 

271-63  Clio  V.  Lee  (Ala.),  74  S  243. 
271-64  Clio  V.  Lee  (Ala.),  74  S  243. 
276-87  Little  v.  Efird,  170  N.  C.  187, 
86  SE  1040. 

276-90      San   Antonio   W.    S.   Co.   v. 
Green  (Tex.  Civ.),  198  SW  631. 
277-9?    Lea  v.  B.  Co.,  135  Tenn.  560, 
188  SW  215. 

278-3  Childs  v.  Dougherty  (Fla.),  75 
S  783 ;  Dunn  v.  Harris,  144  Ga.  157,  86 
SE  556;  Shaughnessey  v.  Jordan,  184 
Ind.  499,  111  NE  622;  Reynolds  V. 
Clark,  101  Kan.  231,  165  P  860;  Peters 
f.  City  (Tex.  Civ.),  195  SW  989. 
279-7  Edmundson-Eandle  Drug  Co. 
V.  Mfg.  Co.  (Ala.),  75  S  966. 
280-22  Eeynolds  v.  Clark,  101  Kan. 
231,  165  P  860. 

281-25  Dunn  v.  Harris,  144  Ga.  157, 
86  SE  556;  Dunn  v.  Acme  A.  &  G.  Co., 
168  Wis.  128,  169  NW  297. 
284-42  [a]  A  stipulation  to  extend 
time  to  file  motion  consented  to  by  the 
judge  is  binding  upon  the  parties.  Mc- 
Creary  County  v.  Bryant,  173  Ky.  363, 
191  SW  119. 

2^4-46  Smith  r.^Smith,  146  Ga.  83, 
90'  SE  711;  Shaughnessey  t).  Jordan, 
184  Ind.  499,  111  NE  622;  S.  v.  High- 
smith,  105  S.  C.  505,  90  SE  154. 
285-47  Wingert  v.  S.,  132  Md.  24S, 
103  A  437;  Adams  v.  Cohen,  220  N.  T. 
716,  116  NE  1032. 

285-51  S.  V.  Finlayson  (N.  D.),  170 
NW  910. 

287-53  Keys  v.  Alligood  (N.  C),  100 
SE  113. 

287-54  Jennings  v.  Jennings,  104  S. 
C.  242,  88  SE  527. 

288-55  P.  V.  Buconich,  277  111.  280, 
115  NE  185. 

288-56  Flockhart  v.  Moulders '  Uniom, 
88  N.  J.  Eq.  248,  102  A  658. 
288-60  Flockhart  v.  Moulders'  UnioM, 
88  N.  J.  Eq.  248,  102  A  658;    Smith  e. 
S.,  12  dkl.  Cr.  513,  159  P  941. 
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290-65  Flockhart  v.  Moulderi'  UnioB, 
88  N.  J.  Eq.  248,  102  A  658. 
J2«2-70     Armstrong  v.    Sup.    Ct.,   173 
Cal.   343,   159   P   1176;      Shaughnessey 
V.  Jordan,  184  Ind.   499,   ]11   NB   622; 
Floclthart  v.  Moulders'  Union,  88  N.  J. 
Eq.  248,  102  A  658;   P.  v.  Eealty  Co., 
174  App.  Div.  384,  161  NYS  241;    Neal 
V.  Hutcheson,    160   NYS    1007;      S.   V. 
Terry,  99  Wash.  1,  168  P  513. 
292-71     Shaughnessey  v.  Jordan,  184 
Ind.   499,   111   NE   622. 
294-78     Bissell  Chilled  Plow  Wki.  v. 
Mfg.   Co.   (Ind.  App.),   Ill   NE  932. 
296-88     Jennings  «.  Jennings,  104  S. 
C.  242,  88  SE  527. 

299-95      P.  17.   Eealty  Co.,   174  App. 
Div.   384,   161   NYS   241;    S.  v.  Finlay- 
son    (N.  D.),  170  NW  910. 
300-5  Davis  v.  Overman,  184  Ind.  647, 
112  NE  243. 

300-6      Dav48  v.   Overman,   184   Ind. 
647,  112  NE  243. 

301-7     Dunn  v.  Harris,  144  6a.  157, 
86  SE  556. 

304-27  P.  V.  Buconich,  277  III.  290, 
115  NE  185;  S.  v.  Chambers,  192  Mo. 
App.  496,  182  SW  775;  S.  v.  Higk- 
smith,  105  S.  C.  505,  90  SE  154. 
304-28  Illinois  Malleable  iron  Co. 
V.  Michalek,  279  111.  221,  116  NE  714; 
Gillian  v.  Edwards,  176  la.  499,  156 
NW  805. 

304-2*  Hanley  v.  Live  Stock  Co.,  2S4 
Ted.  522,  148  CCA  288;  Smith  ♦. 
Smith,  146  Ga.  83,  90  SE  711;  Dumn 
V.  Harris,  l44  Ga.  157,  86  SE  556;  Gil- 
lian V.  Edwards,  176  la.  499,  156  NW 
805;  Nies  v.  Jepson,  174  la.  188,  15« 
NW  292;  Jennings  v.  Jennings,  104 
S.  C.  ?i2,  88  SE  527. 
304-31  S.  V.  Einlayson  (N.  D.),  170 
NW  910. 

307-40  Delaware,  L.  &  W.  E.  Co.  v. 
Frank,  230  Fed.  988,  145  CCA  182; 
Flockhart  v.  Moulders'  Union,  88  N.  J. 
Eq.  248,  102  A  658. 
307-43  Delaware,  L.  &.  W.  E.  Co.  v, 
Frank,  230  Fed.  988,  145  CCA  182; 
HoUoway  v.  Water  Co.,  100  Kan.  414, 
167  P  265. 

307-44  Flockhart  v.  Moulders'  Union, 
88  N.  J.  Eq.  248,  102  A  658. 
309-47    Delaware,  L.  &  W.  E.  Co.  v. 
Frank,  230  Fed.  988,  145  CCA  182. 
310-52    MacWaters    v.     Stockslager, 
29  Tdaho   803,  162  P  671. 
310-54    Dunn  v.  Haryis,  144  Ga.  157, 
86  SE  556;     Sioux  City  Kobe  k  Tan- 


ning Co.  V.  Seara,  174  la.  150,  156  NW 
299;  S.  17.  Highsmith,  105  S.  C.  605,  90 
SE  154. 

310-56      Danciger   v.   Exp.    Co.,   192 
Mo.  App.  172,  179  SW  797. 
311-58    Delaware,  L.  &  W.  E.  Co.  v. 
Frank,    230    Fed.    988,    145    CCA    182; 
Keys  V.  AUigood   (N.  C),  10.0  SE  113. 
312-72     Smith  v.  Smith,  146  Ga.  83, 
90  SE  711;     Dunn  v.  Harris,  144  Ga. 
157,  86  SE  556;     Jennings  v.  Jennings, 
104  S.   C.  242,   88   SE  527. 
313-78  Flockhart  «.  Moulders'  Union, 
88   N.   J.   Eq.   248,   102   A   658. 
314-80      Aetna  Ins.   Co.   v.  Printing 
Co.    (Mo.   App.),   196    SW   93. 
316-90    Horsfield  v.  Tel.  Co.,  101  Kan. 
481,  168  P  316. 

316-95     Barrett  v.   Stoddard   County 
(Mo.  App.),  183  SW  644. 
317-2     See  Davis  v.  Fiber  Co.,  175  N. 
C.  25,  94  SE  671. 

318-4      Barrett   v.    Stoddard    County 
(Mo.  App.),  183  SW  644. 
318-7     Joplin  State  Bank  v.  Heaton 
(Mo.  App.),  180  SW  19. 
318-S     McKinney  v.  S.   (Fla.),  76  S 
333. 

319-10  Joplin  State  Bank  v.  Heaton 
(Mo.  App.),  180  SW  19. 
320-15  Barrett  c.  Stoddard  County 
(Mo.  App.),  183  SW  644;  Joplin  State 
Bank  v.  Heaton  (Mo.  App.),  180  SW 
19. 

320-19    Joplin  State  Bank  v.  Heaton 
(Mo.   App.),  180   SW   19. 
323-33      Pillow  v.   Shields,   46   App. 
Cas.  (D.  C),  487. 

324-43  Dadeville  v.  Wynn,  14  Ala. 
App.  418,  70  S  197. 

324-45    Joplin  State  Bank  v.  Heaton 
fMo.  App.),  180  SW  19. 
325-47    Berkey   Farmers'   Mut.   Tel. 
Co.  V.  Tel.  Co.,  97  O.   St.  67,  119  NE 
140. 

326-50  Thornton-Claney  Lumb.  Co. 
V.  O'Quin  &  Sons,  115  Miss.  857,  76  S 
732. 

327-53  Kitsap  Co.  Bank  v.  United 
States  Fidelity  &  G.  Co.,  90  Wash.  12, 
155  P  4n. 

327-57     Joplin  State  Bank  v..  Heat- 
on  (Mo.  App.),  180  SW  19. 
327-58     Weed  v.   Hunt,   90   Vt.   418, 
98  A  922. 

[b]  Allowance  of  attomeys'  fees. 
See  MeDermott  r.  Bond.  Co.  (Mont.), 
179  P  828. 

327-61  Western  Fruit  &  C.  Co.  t. 
McFarland  (la.),  174  NW  57;  Harlow 
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V.  Mason,  98  Kan.  353,  157  P  1175; 
Page  V.  Tyron,  54  Okl.  634,  154  P  526. 
328-63  Dadeville  v.  Wynn,  14  Ala. 
App.  418,  70  S  197;  Harlow  v.  Mason, 
98  Kan.  353,  187  P  1175;  Page  v.  Ty- 
ron, 54  Okl.  634,  154  P  526;  Mann  v. 
Becker,  90  Wash.  534,  156  P  396. 
329-67  Harlow  v.  Mason,  98  Kan. 
353,  187  P  1175. 

329-68  Dadeville  v.  Wynn,  14  Al». 
App.  418,  70  S  197. 

330-71  Alexander  v.  Woods,  115 
Miss.  164,  75  S  772. 
[d]  Dismissal  on  grovmd  that  the  ne- 
cessity for  injunction  has  ceased  yrOl 
not  warrant  defendant's  recovery  on 
bond.  Mann  v.  Becker,  90  Wash.  634, 
156  P  396. 

332-85     U.    S.    Fid.    &    Guar.    Co.   v. 
Burke,  238  Fed.  881,  152  CCA  15. 
334-93     [a]     Wliere    there    are    sev- 
eral obligees  the  fact  that  the  order  of 
names  in  the   title   to  the   suit  is  not 
the  same  as  their  order  in  the  bond  la 
immaterial.    Barrett  v.  Stoddard  Coun- 
ty (Mo.  App.),  183  SW  644. 
334-95     [d]     Party    beneficially    in- 
terested may  sue  in  name  of  holder  of 
legal    title.     Alabama    Power     Co.    v. 
Hamilton  (Ala.),  77  S  356. 
335-99  .  [a]    Where   there    are   seT- 
eral  obligees  under  a  bond  whose  in- 
terests  are    separate   the   right   of   ac- 
tion   on   the    bond   is    several.    Kitsap 
Co.  Bank  v.  United  States  Fidelity  & 
G.  Co.,  90  Wash.  12,  155  P  411. 
335-2     Dennis  v.  Mantle,  173  la.  450, 
155  NW  830. 

337-17  Kitsap  Co.  Bank  v.  United 
States  Fidelity  &  G.  Co.,  90  Wash.  12, 
155  P  411. 

339-25     Nat.    Surety    Co.    v.    Power 
Co.  (Ala.),  78  S  834. 
339-26     Heaton  v.  Burnside,  97  Kan. 
453,  155  P  935. 

340-37  Heaton  v.  Burnside,  97  Kan. 
453    155  P  935. 

341-42  Wallace  v.  Clark  (la.),  174 
NW  242. 

342-49  Heaton  v.  Burnside,  97  Kan. 
453,  155  P  935. 

344-55  Sweet  &  Co  v.  Ford,  62  Colo. 
175,  161  P  144. 

344-56  Western  F.  &  C.  Co.  v.  Me- 
Parland  (la.  J,  174  NW  57;  Kitsap  Co. 
Bank  v.  United  States  Fidelity  &  G. 
Co.,  90  Wash.  12,  155  P  411. 
344-58  Thurman  v.  Bitter,  121  Ark. 
397,  181  SW  299;  Weed  v.  Hunt  (Vt.), 
98  A  922. 


345-59     Thurman  v.  Bitter,  121  Ark 

397,    181    SW   299;    Bartholomae    &   E. 

B.   &  M.   Co.   V.  Modzelewski,   269   111. 

539,   109   NB   1058;   Weed  v.  Hunt,   90 

Vt.  418,  98  A  922. 

345-61     Heaton  v.  Burnside,  97  Kan, 

453,  155  P  935. 

345-62     McGraw  v.  Little   (Ala.),  73 

S  915;  Felkner  v.  Winningham,  55  Okl. 

743,   155   P   248;    Mann   v.  Becker,   90 

Wash.  534,  156  P  396;  Kitsap  Co.  Bank 

V.  United  States  Fidelity  &  G.  Co.,  90 

Wash.  12,  155  P  411. 

346-64    [a]    Liability  cannot  be  w- 

tended  beyond  the  precise  terms  of  the 

bond.    Alabama  Power  Co.  v.  Hamilton 

(Ala.),  77  S  356. 

348-88     Pelkey       v.       Surety       Co. 

(Minn.),  173  NW  435. 

349-1     Felkner    t;.    Winningham,    55 

Okl.  743,  154  P  248. 

349-3    In  re  Frankish,  86  N.  J.  Eq. 

280,  98  A  395. 

350-9     Duquesne  Light   Co.  v.  Pitti- 

burgh,  251  Pa.  557,  97  A  85. 

350-12     Rees     v.     Oxygen     Co.,    170 

App.  Div.  959,  155  NYS  163. 

INJUEIES  TO  PEESONS  AND  PROP- 
ERTY 

353-1  Gogol  V.  E.  Co.,  226  Fed.  224; 
Birmingham  E.  &  B.  E.  Co.  v.  Stagg, 
196  Ala.  612,  72  S  164;  Tarrance  v. 
Chapman,  196  Ala.  88,  71  S  707;  Brown 
V.  Green,  6  Boyce  (Del.),  449,  100  A 
475;  Upchurch  v.  Culpepper,  17  Ga. 
App.  577,  87  SE  834;  Cook  v.  E.  Co., 
178  la.  1030,  158  NW  521;  Kusick  v. 
Thorndyke,  224  Mass.  413,  112  NB  1025; 
Bradshaw  v.  Lusk,  195  Mo.  App.  201, 
190  SW  400;  Sorenson  v.  By.  Co.,  53 
Mont.  268,  163  P  560;  Fusselman  v. 
Valley,  etc.  Co.,  53  Mont.  254,  163  P 
473,  AnnCasl918B,  420;  Ellinghouse  v. 
Ajax  Livestock  Co.,  51  Mont.  275,  152 
P  481;  Davenport  v.  McClellan,  88  N. 
J.  L.  663,  96  A  921;  Ft.  Smith  &  W. 
E.  Co.  V.  Knott  (Okl.),  159  P  847; 
Sulzberger  &  Sons  Co.  v.  Strickland 
(Okl.),  159  P  833;  Lisle  v.  Anderson 
(Okl.),  159  P  278;  Solomon  v.  Trust 
Co.,  256  Pa.  55,  100  A  534;  Ehad  v. 
Light  Co.,  255  Pa.  409,  100  A  262,  LEA 
1917D,  864;  Stern  v.  Eeading,  255  Pa. 
76,  99  A  367;  Eeddington  v.  Philadel- 
phia, 253  Pa.  390,  98  A  601 ;  Johnson  v. 
Supply  Co.  (Tex.  Civ.),  183  SW  31; 
Owen  V.  Power  Co.,  78  W.  Va.  596,  89 
SE  262;  Brogan  v.  Traction  Co.,  76  W, 
Va.  698,  86  SE  753. 
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[a]     The   test  in  negligence   c«ae»  1b 

whether  the  particular  damage  was  the 
direct  consequence  of  defendant's  tor- 
tifius  act,  not  whether  it  could  have 
been  foreseen  by  him.  Guevin  v.  By., 
78  N.  H.  289,  99  A  298,  LEA1917C, 
410. 

353-2  Pettit  v.  Mach.  Co.  (E.  I.). 
103  A  994. 

353-3  Franklin  v.  Supply  Co.,  141 
La.  725,  75  S  661;  Lee  v.  E.  Co.,  39  S 
D.  127,  163  NW  560. 
353-4  Wells  v.  Hansen,  97  Kan.  305, 
154  P  1033,  LEA1916P,  566;  American 
Pav.  &  Contr.  Co.  v.  Davis,  127  Md. 
477,  96  A  623;  Kusick  v.  Thorndyke, 
224  Mass.  413,  112  NE  1025;  Church  v. 
Coal  &  Coke  Co.  (Mo.  App.),  195  SW 
573;  Woods  ».  By.  Co.,  192  Mo.  App. 
165,  179  SW  727;  Texas  P.  &  L.  Co.  V. 
Eoberts  (Tex.  Civ.),  187  SW  225. 
353-5  Fresno  Traction  Co.  v.  E.  Co., 
175  Cal.  358,  165  P  1013;  Franklin  V. 
Suppljr  Co.,  141  La.  725,  75  S  661. 
'353-6  Minneapolis  &  St.  L.  E.  Co.  v. 
Gotschall,  244  U.  S.  66,  37  Sup.  Ct, 
598,  61  L.  ed.  995;  Cooley  v.  Drug  Co., 
30  Cal.  App.  58,  157  P  13. 
354-7  Bergen  v.  Power  Co.,  173  Cal. 
709,  161  P  269;  South  Covington  &  C. 
St.  Ey.  Co.  V.  Heinrich,  170 ,  Ky.  499, 
186  SW  187. 

354-8  Fisher  Mach.  Works  Co.  f. 
Dougherty,  231  Fed.  910,  146  CCA  106; 
Western  By.  v.  Mays,  197  Ala.  367,  72 
S  641;  Birmingham  E.  &  B.  E.  Co.  v. 
Stagg,  196  Ala.  612,  72  S  164;  Hughes 
V.  Casting  Co.,  174  Cal.  556,  163  P  885; 
Atlantic  Coast  Line  By.  Op.  v.  HoUi- 
day  (Fla.),  74  S  479;  Tampa  Electric 
Co.  V.  Bouquardez,  72  Fla.  161,  72  S 
668;  Co-operative  Sanitary  Bkg.  Co.  «. 
Shields,  71  Fla.  110,  70  S  934;  Ingram- 
Dekle  Lumb.  Co.  d.  Geiger,  71  Fla.  390, 
71  S  552;  Aultman  v.  E.  Co.,  71  Fla. 
276,  71  S  283;  Georgia  S.  &  F.  Ey.  Co. 
V.  Thornton,  144  Ga.  481,  87  SB  388; 
Swenson  v.  Aurora,  196  HI.  App.  83; 
Chicago  &  E.  B.  Co.  v.  Biddinger,  63 
Ind.  App.  30,  113  NE  1027;  Evansville 
Bys.  Co.  V.  Miller  (Ind.  App.),  Ill  NE 
1031;  Nelson  v.  Min.  Co.,  167  Ky.  676, 
181  SW  341;  American  Pav.  &  Contr. 
Co.  V.  Davis,  127  Md.  477,  96  A  623; 
Proctor  V.  Poplar  Bluff  (Mo.  App.), 
184  SW  123;  Bridges  v.  Dunham  (Mo. 
App.),  183  SW  703;  Palermo  Bros.  f. 
Capps  (Tex.  Civ.),  196  SW  275;  Owen 


V.   Power  Co.,   78   W.   Va.   596,   89   SE 

262;    Starks  v.   E.   Co.,   77   W.   Va.   93; 

87  SE  88. 

354-9     Southern    By:    v.    Cook,    226 

Fed.  1,  141  CCA  115;  Georgia  S.  &  F. 

Ey.   Co.   V.   Thornton,  144   Ga.  481,   87 

SE   388;   Henry  v.  Lumb.   Co.,   18   Ga, 

App.  493,  89  SE  601. 

354-11     Southern  E.  Co.  v.  MeNeeley, 

44  Ind.  App.  126,  88  NE  710,  714. 

355-12     Freeman    v.    Fruit    Co.,    223 

Mass.  300,  111  NE  789. 

355-14     Texas  P.  &  L.  Co.  v.  Eobertg 

(Tex.  Civ.),  187  SW  225. 

356-17     Gogol    V.    E.    Co.,    226    Fed. 

224. 

356-18     Johnson  v.  Supply  Co.  (Tex. 

Civ.),  183  SW  31. 

356-20     Johnson  v.  Imp.  Co.,  179  la. 

547,  161  NW  663;  Hanley  v.  Stockyards 

Co.,  llrO  Neb.  232,  158  NW  939;  Lisle 

V.  Anderson  (Okl.),  159  P  278. 

357-21     Provance    v.    E.     Co.     (Mo. 

App.),  186  SW  955. 

357-22     Faulkner  v.  Payne,  191  Mich. 

263,  157  NW  565;  Seith  v.  Traction  Co., 

133  Minn.  367,  158  NW  611;  Wood- 
ward V.  Min,  'Co.,  47  Utah  411,  154  P 

782. 

358-23     Caasidy     v.    Berkovitz,     169 

Ky.    785,    185    SW    129;    Woodward   v. 

Daly-West  Min.  Co.,  47  Utah  411,  154 

P  782. 

359-26  Patapseo  Loan  Co.  v.  Hobbi, 
129  Md.  9,  98  A  239. 

359-29  Myers  v.  Independence 
(Mo.),  189  S\7  816. 

360-32  Adamski  v.  Engineering  Co., 
197  Mich.  561,  164  NW  402. 

360-33  Eikenberry  v.  Thorn,  61  Ind. 
App.  468,  112  NE  112;  Johnson  1;.  Min- 
ing, etc.  Co.  (Mo.),  187  SW  1. 

361-36  Abalas  v.  Const.  Co.,  32  CaL 
App.  732,  164  P  19;  Leonard  v.  E.  Co., 
259  Pa.  51,  102  A  279. 
361-38  Patterson  v.  Morgan,  58 
Okl.  95,  155  P  694;  Canyon  Power  Co. 
V.  Gober  (Tex.  Civ.),  192  SW  802. 
362-41  Mills  t;.  Franklin,  130  Ark. 
80,  196  SW  928;  Kinney  v.  Willismi 
(Okl.),  168  P  196. 

362-42  [b]  Surplusage. — When  th» 
ad  damnum  clause*  of  a  declaration 
prescribed  a  true  and  a  false  measur* 
of  damages  the  false  measure  will  b* 
deemed  as  mere  surplusage.  Averill  «. 
Boyer,  76  W.  Va.  642,  87  SE  259. 
362-45     See    Huntington    C;    Co.    •. 

Bush,  179  Ky.  433,  200  SW  618. 
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364-51     Provance    v.    E.     Co.     (Mo. 

App.),  186  SW  955. 

364-52     Torres  v.  Eamirez,  22  P.  B 

419. 

364-53     Seaboard   Air   Line    Ry.   Co. 

V.  Hess  (Fla.),  74  S  500;  Eogerg  ». 
Bigelow,  90  Vt.  41,  96  A  417. 
365-54  Woodward  v.  Min.  Co.,  47 
Utah  411,  154  P  782. 
365-55  Adams  v.  Dorminey,  18  Q». 
App.  367,  89  SE  441. 
365-56  .Tudson  Mfg.  Co.  v.  Lutpe, 
174  Cal.  566,  163  P  1017;  Tucker  ♦. 
Palmberg,  28  Idaho  693,  155  P  981; 
Borderland  C.  Co.  v.  Edwards,  178,  Ky. 
659,  199  SW  792;  Cassidy  v.  Berkovitii 
369  Ky.  785,  185  SW  129;  Bergfeld  v. 
Dunham  (Mo.  App.),  202  SW  253;  Pro- 
vance V.  R.  Co.  (Mo.  App.),  186  SW 
955;  Shafer  v.  Harvey,  192  Mo.  App. 
502,  183  SW  670;  Davis  v.  Ry.  Co.,  19 J 
Mo.  App.  419,  182  SW  826;  Alicia 
Realty  Co.  v.  Miller,  220  N.  Y.  691, 
116  NE  1032;  Briscoe  v.  Mt.  Vernoa, 
174  App.  Div.  200,  160  NTS  924;  Shalk- 
owitz  V.  Ice  Cream  Co.,  172  App.  DIt. 
211,  158  NTS  519;  Leonard  v.  R.  Co., 
259  Pa.  51,  102  A  279;  Torres  v.  Eam- 
irez, 22  P.  E.  419;  Eogers  v.  Bigelow, 
90  Vt.  41,  96  A  417;  Armstrong  v.  Ey. 
Co.,  101  Wash.  525,  172  P  578,  LEA 
1918E,  460. 

366-57    Eckert  v.  Levinson,  91  Conn. 
338,  99  A  699. 

366-59  Adams  c.  Dorminey,  18  G*. 
App.  367,  89  SB  441. 
366-62  Indianapolis  Bleaching  Co. 
V.  McMillan  (Ind.  App.),  113  NB  1019. 
367-63  Hodges  v.  Hall,  172  N.  C. 
29,  89  SE  802;  Western  Union  Tel.  Co. 
V.  Gates  (Okl.),  164  P  779;  Webb  v. 
E.  Co.,  104  S.  C.  89,  88  SE  297. 
367-65  Lauria  v.  De  Nemours  k 
Co.,  241  Fed.  687;  Jackson  v.  E.  Co. 
(Ga.),  90  SE  963;  Sorg  v.  Frederick, 
255  Pa.  617,  100  A  481. 
[b]  Striking  out  prayer.^— When  com- 
plaint contains  no  allegations  of  wil- 
fulness, wantonness,  or  conscious  in- 
difference to  plaintiff's  right  a  prayer 
for  punitive  damages  should  be  strick- 
en. Jackson  v.  E.  Co.,  146  Ga.  151,  90 
SB  963. 

367-66  Texas  P.  &  L.  Co.  «.  Eoberti 
(Tex.  Civ.).  187  SW  225. 
367-67  Western  Union  Tel.  Co.  v. 
Garrett  (Okl.),  158  P  619. 
368-68  Cooley  v.  Dunham,  196  Mo. 
App.  399,  195  8  W  1058;  Reber  v.  Tel. 
Co.,    196    Mo.    App     69,    190   SW   612; 


Stansberry  v.  McDowell  (Mo.  App.), 
186  SW  757. 

368-69  Pine  Bluff  Hotel  Co.  ». 
Monk,  122  Ark.  308,  183  SW  761;  Ne- 
vada County  Bank  v.  Sullivan,  122 
Ark.  235,  183  SW  169;  Rainier  17.  Mas- 
ters, 79  Or.  534,  154  P  426,  155  P  1197, 
LRA1916E,  1175;  Miller  v.  Portrait  Co. 
(Tex.  Civ.),  195  SW  619. 
368-70  Metz  v.  Clay,  101  Kan.  45, 
165  P  809;  Kinney  v.  Williams  (Okl.), 
168  P  196. 

369-72  Goldshear  v.  Blank,  168  NYS 
628. 

370-78  Indianapolis  Traction  A 
Term.  Co.  v.  Hensley,  186  Ind.  479,  115 
NE  934,  117  NE  864;  Hendrickson  «. 
Coal  Co.,  172  Ky.  568,  189  SW  704; 
Morfield  v.  Weidner,  99  Neb.  49,  154 
NW  860;  Klann  v.  Minn,  161  Wis.  517, 
154  NW  996. 

[a]  Physical  pain  not  necessarily  the 
result  of  the  injuries  alleged,  must  be 
specially  pleaded.  Bergfeld  v.  Dunham 
(Mo.  App.),  202  SW  253. 
370-79  Indianapolis  T.  &  T.  Co.  v. 
Hensley,  186  Ind.  479,  115  NE  934,  117 
NB  854;  Huettner  v.  Ry.,  etc.  Co.,  133 
Minn.  368,  158  NW  611;  Muskogee 
Electric  Traction  Co.  v.  Doss  (Okl.), 
158  P  896. 

371-81  Central  of  Georgia  Ry.  Co. 
V.  Morgan,  145  Ga.  656,  89  SE  760; 
Ham  V.  Elect.  Co.,  181  la.  1173,  165 
NW  428;  Hendrickson  v.  Coal  Co.,  172 
Ky.  568,  189  SW  704. 
371-82  Shalkowitz  v.  Ice  Cream  Co., 
172  App.  Div.  211,  158  NYS  519. 
371-83  Indianapolis  T.  &  T.  Co.  v. 
Hensley,  186  Ind.  479,  115  NE  934,  117 
NE  854;  McCarthy  v.  E.  Co.,  223  Mass. 
568,  112  NE  235;  Studebaker  v.  E.  Co., 
260  Pa.  79,  103  A  532,  LRA1918D,  886; 
Chicago,  E.  I.  &  6.  E.  Co.  v.  Smith 
(Tex.  Civ.),  197  SW  614;  Texas  &  P. 
Ey.  Co;  v.  Easmussen  (Tex.  Civ.),  181 
SW  212;  Eogers  v.  Bigelow,  90  Vt.  41, 
96  A  417. 

371-84  Whitsel  v.  Watts,  98  Kan. 
508,  159  P  401,  LEA1917A,  708;  Eogers 
V.  Bigelow,  90  Vt.  41,  96  A  417;  Frank- 
lin. Plant  Farm  v.  Nash,  118  Va.  98,  86 
SE  836. 

372-87  St.  Louis  &  8.  F.  Ey.  Co.  v. 
Trice  (Ala.),  80  S  434;  Tucker  v.  Coop- 
er, 172  Cal.  663,  158  P  181;  Murden  i: 
Lewes,  6  Boyce  (Del.),  48,  96  A  506; 
La  Duke  v.  Dexter  (Mo.  App.),  202  SW 
254. 
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[c]  Amount  left  blank. — An  aver- 
ment of  expenses  for  medical  attend- 
ance and  nursing  in  which  the.  amount 
is  left  blank  is  demurrable.  Griffin  v. 
Bussell,  144  Ga.  275,  87  SE  10. 
372-89  Chicago  &  E  R.  Co.  e.  Steele 
(Ind.),  118  NE  824;  Louisville  By.  Co. 
1?.  Schwemmer  (Ky.),  205  SW  685. 
373-90  Abalas  v.  Const.  Co.,  32  Cal, 
App.  732,  164  P  ,19. 
373-91  Tarrant  County  Tract.  Co. 
V.  Bradshaw  (Tex.  Civ.),  185  SW  951. 
^74-96  Worden  v.  Fireproof  Bldg. 
Co.,  172  Cal.  94,  155  P  839;  Harn  V. 
Elect.  Co.,  181  la.  1173,  165  NW  428; 
Ingebretsen  v.  B.  Co.,  176  la.  74,  155 
NW  327;  Ohio  Valley  Coal  &  Min.  Co. 
V.  Debose,  176  Ky.  282,  195  SW  476; 
Chesapeake  &  0.  By  Co.  v.  Bland,  171 
Ky.  430,  188  SW  498;  Forgy  v.  But- 
ledge,  167  Ky.  182,  180  SW  90;  Papic 
V.  Preund  (Mo.  App.),  181  SW  1161; 
St.  Louis,  I.  M.  &  S.  By.  Co.  v.  Cant- 
well  (Okl.),  164  P  110. 
374-99  Mc  Carthy  v.  B.  Co.,  223 
Mass.  568,  112  NB  235;  Shimmin  v. 
Min.  Co.  (Mo.  App.),  187  SW  76; 
Texas  &  P.  By.  Co.  v.  Elliott  (Tex. 
Civ.),  189  SW  737. 

375-1  Cole  Motor  Car  Co.  v.  Ludorff, 
61  Ind.  App.  119,  111  NB  447;  Yeager 
V.  Brew.  Co.,  259  Pa.  123,  102  A  418; 
375-4  Cassidy  v.  Berkovitz,  169  Ky. 
785,  185  SW  129;  Clark  v.  Dunham 
(Mo.  App.),  179  SW  795;  Armstrong 
V.  By.'  Co.,  101  Wash.  525,  172  P  578, 
LBA1918E,  460. 

377-10  Worez  v.  By.  Co.,  175  la.  1, 
156  NW  867;  Borderland  C.  Co.  ». 
Edwards,  178  Ky.  659,  199  SW  792; 
Franklin  Plant  Farm  v.  Nash,  118  V». 
98,  86  SE  836;  Singer  v.  Martin,  96 
Wash.  231,  164  P  1105. 
379-19  Bogers  v.  Bigelow,  90  Vt. 
41,  96  A  417. 

380-21  Huschke  v.  Orchards  Co.,  80 
Wash.  423,  154  P  800. 
380-22  Grosse  v.  Petersen,  30  Cml. 
App.  482,  158  P  511;  Murphy  v.  Han- 
na,  37  N.  D.  156,  164  NW  32,  LBA 
1918B,  135;  Washington  k  O.  D.  By. 
Co.  V.  Mfg.  Co.,  120  Va.  620,  89  SB  131, 
91  SE  646. 

381-24  Balph  T.  Birdsey  Co.  v.  Por- 
ter,  18  6a.  App.  391,  89  SE  435;  Grand 
Prairie  Gravel  Co.  v.  Wills  Co.  (Tex. 
Civ.),  188  SW  680;  Texas  P.  &  L. 
Co.  V.  Boberts  (Tex.  Civ.),  187  SW 
S85. 


381-25  Barnett  v.  Furniture  Co.,  277 
111.  286,  115  NE  389;  Doxey  c.  Coates, 
181  App.  Div.  207,  168  NTS  76;  Mus- 
kogee Co.  V.  Sand  Co.  (Okl.),  159  P 
898;  Bates  i;.  Constr.  Co.,  255  Pa.  200, 
99  A  813;  Grand  Prairie  Gravel  Co.  v. 
Wins  Co.  (Tex.  Civ.),  188  SW  680. 
381-28  De  Liere  v.  Goldberg,  B.  k 
Co.,  30  Cal.  App.  612,  159  P  197;  Texa» 
P.  &  L.  Co.  V.  Boberts  (Tex.  Civ.),  187 
SW  225. 

382-30    Jacques  v.  Coal  k  Ice  Co.,  73 
N.  H.  248,  100  A  47. 
382-31    Jacques  v.  Coal  &  Ice  Co.,  78 
N.  H.  248,  100  A  47. 
383-35      Chesapeake   k  O.  B.   Co.  v. 
May,  120  Va.  790,  92  SE  801. 
384-46    Weissberger  v.  Gas  Light  Co., 
220  N.  T.  698,  116  NE  1083. 
385-52    Eckert  v.  Levinson,  91  Conn. 
338,  99  A  699. 

[c]     Cause  of  Injury  may  be  required 
to  be  stated  with  certainty,  by  motion 
to   make   more   certain.     Bristol   v.  B. 
Co.,  175  N.  C.  509,  95  SE  850. 
387-59    Cassidy  v.  Berkovitz,  169  Ky. 
785,   185   SW   129;      Shimmin  v.  Min. 
Co.  (Mo.  App.),  187  SW  76. 
388-61      Derrington   v.   Poplar    Blult 
(Mo.  App.),  186   SW  561. 
388-64     Moore  v.  Wingerter,  196  111. 
App.  187,  190;     Mowbray  k  Bobinson 
Co.   V.   Kelley,    170    Ky.   271,   185   SW 
1130. 

388-65  Peoples  Shoe  Co.  v.  Skally, 
196  Ala.  349,  71  S  719. 
389-67  [a]  Plaintiff's  contributory 
negligence  in  failing  to  call  in  a  con- 
sulting physician  must  be  specially 
pleaded  to  entitle  the  defendant  to  an 
instruction  submitting  the'  question  to 
the  jury.  Missouri,  K.  k  T.  By.  Co.  v. 
Whitsett  (Tex.  Civ.),  185  SW  406. 
389-68  Woodward  Iron  Co.  v.  Low- 
ther,  194  Ala.  232,  69  S  877;  Wagner 
V.  B.  Co.,  277  111.  114,  115  NE  201; 
Barker  v.  Light  Co.,  193  111.  App.  639. 
389-69  Sloss  Sheflield  Steel  &  Iron 
Co.  V.  Pilgrim,  14  Ala.  App.  346,  70  S 
301;  Bingham  v.  Marcotte  Cote  &  Co., 
115  Me.  459,  99  A  439;  Deligny  v. 
Furniture  Co.,  170  N.  C.  189,  86  SE  980; 
Culp  V.  By.  Co.,  77  W.  Va.  125,  87  SE 
187. 

389-71  Ingram-Dekle  Lumb.  Co.  v. 
Geiger,  71  Fla.  390,  71  S  552;  Ozech 
f.  Harvester  Co.,  277  111.  63,  115  NE 
178;  Southern  By.  Co.  v.  Weidenbren- 
ner,  61  Ind.  App.  314,  109  NE  926; 
Winkleblack  ».  Mfg.   Co.   (Mo.  App.), 
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187  SW  95;      Delano  v.  Eoberts   (Mo. 

App.),   182    SW    771;    Hall   v.   Ey.   Co. 

(Mo.  App.),  180  SW  426;    Memphis  St. 

Ey.   Co.  V.  Cavell,  135  Tenn.  462,  187 

SW  179;  Bailey  v.  Swift  &  Co.,  90  Vt. 

69,  96  A  603. 

390-73     Adams  v.  Dorminey,  18  Ga. 

App.  367,  89  SE  441. 

391-78    Lynch  v.  Cronk,  91  Misc.  422, 

155  NYS  271. 

392-81      Feigenbaum  v.   Eiznay,  104 

Misc.  147,  171  NTS  1037. 

392-82     New  York  &  P.  E.  S.  S.  Co. 

V.  (iuanica  Centrale,  231  Fed.  820,  145 

CCA  640;     Alpha  Portland  Cement  Co. 

V.  Corsi,  229  Fed.  381,  143   CCA  501; 

Boston    Excelsior    Co.    v.   Sweatt,    229 

Fed.  321,  143  CCA  441;      Eamsdell  v. 

Goumis,   228   Fed.   864,   143   CCA   262; 

Chicago,  etc.  E.  Co.  v.  Nelson,  226  Fed. 

708,  141  CCA  464;     Swayrie  v.  Barsch, 

226  Fed.  581,  141  CCA  337;  Central  of 
Georgia  Ey.  Co.  v.  Chambers,  197  Ala. 
93,  72  S  351;  Birmingham  E.  &  B.  E. 
Co.  V.  Stagg,  196  Ala.  612,  72  S  164; 
Bay  V.  Brannan,  196  Ala.  113,  72  S 
16;  Western  Union  Tel.  Co.  v.  Favish, 
196  Ala.  4,  71  S  183;  Huntsville  Knit- 
ting Mm  Co.  V.  Butner,  194  Ala.  317,  69 
S  960;  Larrabee  v.  By.  Co.,  173  Cal. 
743,  161  P  750;  Moore  v.  Steel  Co.,  171 
Cal.  489,  153  P  912;  Catlin  v.  Oil  Co., 
31  Cal.  App.  597,  161  P  29;  Cooley  v. 
Drug  Co.,  30  Cal.  App.  58,  157  P  13; 
Benedict  Warehouse  &  Transfer  Co.  v. 
McKannon  P.  Co.,  62  Colo.  180,  161  P 
145;  Stephens  v.  Ey.  Co.,  144  Ga.  539, 
87  SE  678;  Syms  v.  Ey.  Co.,  17  Ga. 
App.  699,  87  SE  1091;  Swenson  v.  Au- 
rora, 196  111.  App.  83;  Hyde  v.  Ey.  Co., 
193  111.  App.  569;  Edwards  v.  Negley, 
193  111.  App.  426;  Mahlstedt  v.  Light- 
ing Co.,  193  111.  App.  91;  Eeynolds  v. 
Chemical  Co.,  192  111.  App.  157;  In- 
land Steel  Co.  V.  King,  184  Ind.  294, 
110  NE  62;  Fisher  v.  Ey.  Co.,  177  la. 
406,  157  NW  860;  Bennett  v.  Bank, 
100  Kan.  90,  163  P  625;  Monogahela, 
etc.  Co.  V.  Lancaster's  Admr.,  169  Ky. 
24,  183  SW  258;  Bosler  Hotel  Co.  v. 
Speed,  167  Ky.  800,  181  SW  645;  Nel- 
son V.  Min.  Co.,  167  Ky.  676,  181  SW 
341;  Trent  v.  Ey.  Co.,  167  Ky.  319,  180 
SW  792;  Stearns  Coal  &  Lumb.  Co.  v. 
Calhoun,  166  Ky.  607,  179  SW  590; 
Boylan  v.  Ey.  &  L.  Co.,  139  La.  185,  71 
S  360;    Crabtree  V.  Bay  State  Felt  Co., 

227  Mass.  68,  116  NE  535;  Shea  v. 
Hide  &  Leather  Co.,  226  Mass.  355,  115 
NE  480;    Fennell  v.  Peterson,  225  Mass. 


598,  114  NE  744;  Hutchings  v.  Vacca, 
224  Mass.  269,  112  NE  652;  Kelley  v. 
Laraway,  223  Mass.  182,  111  NE  794; 
Franco  v.  Maker,  223  Mass.  71,  111  NE 
721;     Loftus  V.  Pelletier,  223  Mass.  63, 

111  NE  712;  Norris  v.  United  Ey.,  193 
Mich.  578,  160  NW  574;  Beach  v.  City 
of  St.  Joseph,  192  Mich.  296,  158  NW 
1045;    Gilchrist-Pordney    Co.    v.    Price, 

112  Miss.  20,  72  S  836;  Trebbe  v.  Steel 
Foundries  (Mo.),  185  SW  179;  Dale  v. 
Smith  (Mo.  App.),  185  SW  1183;  Mar- 
shall V.  Eys.  Co.  (Mo.  App.),  184  SW 
159;  Sorenson  v.  Ey.  Co.,  53  Mont.  268, 
163  P  560;  Stokes  v.  Long,  52  Mont. 
470,  159  P  28;  Sefler  v.  Vanderbeck  & 
Sons,  88  N.  J.  L.  636,  96  A  10'09;  Sey- 
ford  V.  Southern  Pac.  Co.,  216  N.  Y. 
613,  111  NE  248;  Bloxham  v.  Timber 
Corp.,  172  N.  C.  37,  89  SE  1013;  Fol- 
Bom-Morris  Coal  Min.  Co.  v.  Dillon 
(Okl.),  162  P  696;     Chicago  E.  I.  &  P. 

E.  Co.  V.  Wright  (Okl.),  161  P  1070; 
Chicago  E.  I.  &  P.  Ey.  Co.  v.  Schands, 
57  Okl.  688,  1^7  P  349;     St.  Louis  &  S. 

F.  Ey.  Co.  V.  Eay  (Okl.),  165  P  129; 
Strang  v.  E.  &  Nav.  Co.,  83  Or.  644, 
163  P  1181;  Gunnell  v.  Elevator  Co., 
81  Or.  408,  159  P  971;  Vanormer  v. 
Mach.  Co.,  255  Pa.  47,  99  A  161;  Mis- 
souri, K.  &  T.  Ey.  Co.  V.  Cardwell  (Tex. 
Civ.),  187  SW  1073;  Houston  Chronicle 
Piib.  Co.  V.  Murray  (Tex.  Civ.),  185 
SW  407;  Luten  v.  Ey.  Co.  (Tex.  Civ.), 
184  SW  798;  Boeddcher  v.  Frank,  48 
Utah  363,  159  P  634;  Hellan  v.  Laun- 
dry Co.,  94  Wash.  683,  163  P  9;  Hull 
1).  Davenport,  93  Wash.  16,  159  P  1072; 
Friedrich  v.  Boulton,  164  Wis.  526,  159 
NW  803. 

[a]  Whether  there  Is  sufficient  eTl- 
dence  to  warrant  submission  of  the 
question  to  the  jury,  is  a  Question  of 
law.  Bullard  v.  Ey.  Co.,  226" Mass.  262, 
115  NE  294. 

[b]  Where  the  evidence  is  not  con- 
flicting and  different  inferences  cannot 
be  drawn  therefrom  the  question  of 
liability  of  the  defendant  is  one  of  law 
for  the  court  instead  of  for  the  jury. 
Johnson  v.  Newspapers'  Assn.  (Mo. 
App.),  183  SW  1113;  Ehad  v.  Light 
Co.,  255  Pa.  409,  100  A  262,  LEA1917D, 
864. 

[c]  Where  the  facts  are  admitted  and 
all  reasonable  minds  will  agree  that  the 
injury  was  result  of  plaintiff's  negli- 
gence, the  court  may  find  this  as  a  mat- 
ter of  law  and  direct  a  verdict  for  de- 
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fendant.  Hedmark  v.  Eailways  Co., 
192  111.  App.  584. 

[d]  Where  the  evidence  leaves  the 
cause  of  death  purely  a  matter  of  con- 
jectuie  the  court  may  direct  a  verdict 
for  defendant.  Jarboe's  Admr.  v.  Cole- 
man, 168  Ky.  707,  182  SW  922. 
392-84  Chapko  v.  E.  Co.,  138  Minn. 
470,  164  NW  366. 

392-85  Humphries  v.  R.  Co.,  173  Cal. 
428,  160  P  415;  Louisville  &  N.  E.  Co. 
V.  Paschal,  145  Ga.  521,  89  SE  620; 
Ozech  V.  Harvester  Co.,  277  111.  63, 
115  NE  178;  De  Wolfe  v.  Pierce,  196 
III.  App.  36'0;  Indiana  Mfg.  Co.  «. 
Coughlin  (Ind.  App.),  115  NE  260;  Car- 
ter V.  Eichart  (Ind.  App.),  114  NE 
110;  Anderson  v.  Oil  Co.,  180  la.  1054, 
164  NW  169;  Illinois  Cent.  E.  Co.  v. 
Cole,  113  Miss.  896,  74  S  766;  Blank- 
enbaker  v.  E.  Co.  (Mo.),  187  SW  840; 
Howard  v.  Estate  Co.,  267  Mo.  398,  184 
SW  1144;  Penter  v.  Eitter  (Mo.  App.), 
190  SW  29;  Shimmin  v.  Min.  Co.  (Mo. 
App.),  187  SW  76;  Lange  v.  E.  Co.,  89 
N.  J.  L.  604,  99  A  346;  Kidd  v.  E.  Co., 
218  N.  T.  313,  112  NE  1051;  Hodges  v. 
Han,  172  N.  C.  29,  89  SE  802;  St.  Louis 
&  S.  F.  Ey.  Co.  V.  McPall  (Okl.),  163 
P  269;  Chicago  R.  I.  &  P.  E.  Co.  v. 
Mayfield  (Okl.),  162  P  486;  Bellevue 
Gas  &  Oil  Co.  V.  Carr  (Okl.),  161  P 
203;  Chicago  E.  I.  &  P.  Ey.  Co.  v. 
Rogers  (Okl.),  169  P  1132;  Patterson 
V.  Morgan,  53  Okla.  95,  155  P  694; 
Winegardner  v.  Township,  258  Pa.  496, 
102  A  134;  Kleckner  «.  E.  Co.,  258  Pa. 
461,  102  A  141';  Dush  v.  Eefractories 
Co.,  258  Pa.  485,  102  A  140;  Pecos  & 
N.  T.  Ey.  Co.  V.  McMeans  (Ter.  Civ.), 
188  SW  692. 

393-86  Earl  v.  Bridge  Co.,  31  Cal. 
App.  339,  160  P  570;  Stutsman  v.  R. 
Co.,  180  la.  524,  163  NW  580;  Taylor 
Coal  Co.  V.  Miller,  168  Ky.  719,  182  SW 
920;  Hayes  v.  Ice  Cream  Co.,  165  NTS 
801;  EUing  v.  Blake-McPall  Co.,  86 
Or.  91,  166  P  57;  Bordwell  v.  Tp. 
(S.  D.),  166  NW  229. 
394-90  Jackson  v-  Bohliu  (Ala  App.), 
75  8  697. 

394-92  Lane  v.  Electric,  etc.  Co.,  90 
Conn.  35,  96  A  155;  Darby  v.  Moore, 
144  Ga.  758,  87  SE  1067;  Edwards  v. 
Negley,  193  111.  App.  426;  Isbitz  v. 
Ry.  Co.,  192  111.  App.  487;  Mononga- 
hela,  etc.  Co.  i;.  Lancaster's  Admr.,  169 
Ky.  24,  183  SW  258;  Lyon  v.  Phillips 
(Tex.  Civ.),  196  SW  995;  Derrick  v.  E. 
Co.,  50  Utah  573,  168  P  335;  Geissler  v. 


Geissler,  96  Wash.  150,  164  P  746,  166 
P  1119;  Starks  v.  E.  Co.,  77  W.  Va.  93, 
87  SB  88.  See  Lea  v.  Utilities  Co.,  175 
N.  C.  469,  95  SE  894. 

[b]  Instructions  must  not  bo  contra- 
dictory as  they  may  thus  mislead  the 
jury.  Evansville  Eys.  Co.  v.  Miller 
(Ind.  App.),  Ill  NE  1031. 

[c]  It  Is  error  to  charge  on  doctrlns 
of  last  clear  chance  that  plaintiff  could 
recover  if  defendant  after  discovering 
peril  could  have  avoided  injury  by  all 
means  at  his  command  and  failed  to  do 
so  as  requiring  too  great  a  degree  of 
care.  Crystal  Ice  Cream  Co.  v.  Wood 
(Okl.),  157  P  904. 

[d]  Contributory  negligence. — An  in- 
struction that  the  jury  would  be 
"authorized"  to  diminish  the  verdict 
in  proportion  to  the  negligence  at- 
tributable to  plaintiff  is  erroneous  as 
the  requirement  to  so  diminish  is  man- 
datory. Augusta-Aiken  Ey.  &  Electric 
Corp.  V.  Collins,  18  Ga.  App.  303,  89  SE 
444. 

394-93      Ft.   Smith   &  W.  R.   Co.  r. 
Green,  56  Okl.  585,  156  P  349. 
395-94    Turnbow  v.  Dunham,  272  Mo. 
53,   197   SW   103. 

395-95  Worden  v.  Bldg.  Co.,  172  C«l. 
94,  155  P  839. 

395-96  Southern  Ry.  v.  Cook,  226 
Fed.  1,  141  CCA  115;  Craney  v.  Dono- 
van, 92  Conn.  236,  102  A  640,  LEA 
19180,  96;  Maxam's  Mach.  Co.  v. 
Bridgeport  Lodge,  92  Conn.  297,  102  A 
706;  Graham  v.  Brown  Bros.  Co.,  30 
Ida.  651,  168  P  9;  Chicago  &  E.  E.  Co. 
r.  Biddinger,  61  Ind.  App.  419,  109  NE 
953;  Garvey  v.  Boody-Holland  &  New, 
176  la.  273,  155,  NW  1027;  Kirby  v. 
Ey.  Co.,  173  la.  144,  155  NW  343;  Tay- 
lor Coal  Co.  V.  Miller,  168  Ky.  719,  182 
SW  920;  Gutov  «.  Clark,  190  Mich. 
381,  157  NW  49;  Bybee  v.  Dunham 
(Mo.  App.),  198  SW  190;  Ft.  Smith  & 
W.  E.  Co.  V.  Green,  56  Okl.  585,  156  P 
349;  C.  V.  Delfino,  259  Pa.  272,  102  A 
949;  Southern  Traction  Co.  v.  Owens 
(Tex.  Civ.),  198  SW  150;  Franklin 
Plant  Farm  v.  Nash,  118  Va.  98,  86  SE 
836;  Hatch  Bros.  Co.  v.  Black,  25 
Wyo.  109,  165  P  518. 
395-97  Craney  v  Donovan,  92  Conn. 
236,  102  A  640,  LEA1918G,  96;  Wilde- 
boer  V.  Petersen,  182  la.  1185,  166  NW 
464;  Gilliam  v.  E.  Co.,  108  S.  C.  195, 
93   SB   865. 

fa]  Instruction  that  In  some  torts  the 
entire  Injury  is  to  the  peace  and  feel- 
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Ings  in  which  there  is  no  measure  of 
damages  except  the  conscience  of 
jurors  is  proper  where  damages  are 
based  wholly  on  injury  to  feelings. 
Western  &  A.  E.  Co.  v.  Oarlock,  20  Ga. 
App.  249,  92  SE  1006. 
395-98  Kammerer  v.  Silica  Co.,  196 
111.  App.  527;  Niehaus  v.  Gillanders 
(Mo.  App.),  184  SW  949;  Gilliam  v. 
B,  Co.,  108  S.  C.  195,  93  SE  865.  See 
Dreyfus  &  Co.  v.  Wooters,  123  Va.  42, 
96  SE  235. 

395-99  Southern  Ey.  Co.  v.  Cook, 
226  Fed.  1,  141  CCA  115;  Adams  v. 
Sengel,  177  Ky.  535,  197  SW  974;  Bate 
V.  Harvey  (Mo.  App.),  195  SW  571; 
Boyce  v.  Hotel  Co.,  181  App.  Div.  61, 
168  NTS  191;  Southern  Traction  Co. 
V.  Owens  (Tex.  Civ.),  198  SW  150. 
396-1  Texas  &  Pac.  Ey.  Co.  v.  Krie- 
ger,  123  Ark.  619,  185  SW  448;  Tucker 
V.  Palmberg,v  28  Ida.  693,  155  P  981; 
S.  V.  Ellison,  270  Mo.  645,  195  SW  722. 
396-2  Erie  E.  Co.  V-  Purucker,  244 
TJ.  S.  320,  37  Sup.  Ct.  629,  61  L.  ed. 
1166;  Schafluer  v.  C.  F.  Massey  Co., 
270  111.  207,  110  NE  381;  Eankin  v. 
Delano,  193  111.  App.  642;  Worez  v.  Ey. 
Co.,  175  la.  1,  156  NW  867;  Louisville 
&  N.  E.  Co.  V.  Long,  172  Ky.  436,  189 
SW  435;  Ottofy  v.  Trust  Co.,  197  Mo. 
App.  473,  196  SW  428;  Strotjost  v. 
Ey.  Co.  (Mo.  App.),  181  SW  1082. 
396-3  Brogan  v.  Traction  Co.,  76  W. 
Va.  698,  86  SE  753. 
396-4  Brogan  v.  Traction  Co.,  76 
W.  Va.  698,  86  SE  753. 
397-6  Lane  v.  Electric,  etc.  Co.,  90 
Conn.  35,  96  A  155;  Moore  v.  Winger- 
ter,  196  111.  App.  187,  190. 
397-7  Harn  v.  Electric  Co.,  181  la. 
1173,  165  NW  428;  Louisville  &  N.  E. 
Co.  V.  Sinclair,  171  Ky.  562,  188  SW 
648;^  Whitwo'rth  v.  Schurk,  197  Mo. 
App.  404,  196  SW  72;  Lisle  v.  Ander- 
son (Okl.),  159  P  278;  Yeager  v.  Brew. 
Co.,  259  Pa.  123,  102  A  418. 
397-8  Craney  v.  Donovan,  92  Conn. 
236,  102  A  640,  LEA1918C,  96;  Louis- 
ville &  N.  E.  Co.  V.  Paschal,  145  Ga. 
521,  89  SE  620;  Worez  v.  Ey.  Co.,  175 
la.  1,  156  NW  867;  Boyce  v.  Hotel  Co., 
181  App.  Div.  61,  168  NTS  191;  Hatch 
Bros.  Co.  V.  Black,  25  Wyo.  109,  165 
P  518. 

[b]  Humiliation.— It  is  proper  for  the 
court  to  instruct  the  jury  that  they 
may  take  into  consideration  the  humili- 
ation if  any  from  a  permanent  dis- 
figurement of  the  person.    Patterson  v. 


Blatti,  133  Minn.  23,  157  NW  717, 
LEA1916E,  896. 

398-9  ,  Culp  V.  Ey.  Co.,  77  W.  Va.  125, 
87   SB   187. 

398-12  Western  &  A.  E  Co.  t).  Smith, 
145  Ga.  276,  88  SE  983;  Kirby  v.  Ey. 
Co.,  173  la.  144,  155  NW  343.  See 
Warders  v.  B.  Co.  (Kan.),  181  P  604. 
398-13  Louisville  &  N.  E.  Co.  v. 
Logan's  Adm.,  178  Ky.  29,  198  SW 
537. 

398-14  Carlin  Const.  Co.  «.  Stone 
Co.,  241  Fed.  545,  154  CCA  321;  Georgia 
S.  &  F.  Ey.  Co.  V.  Thornton,  144  6a. 
481,  87  SE  388;  Louisville  &  N.  E. 
Co.  V.  Holloway's  Admr.,  168  Ky.  262, 
181  SW  1126;  Garner  v.  Bridge  Co. 
(Mo.  App.),  194  SW  82;  Huggins  v. 
Carey,  108  Tex.  358,  194  SW  133;  Kan- 
sas Gity,  M.  &  O.  Ey.  Co.  v.  Eussell 
(Tex.  Civ.),  184  SW  299. 
399-19  Searcy  v.  Golden,  172  Ky.  42, 
188  SW  1098;  McTnnis  v.  Print.  Co., 
140  Minn.  171,  167  NW  550. 
400-20  Eoach  v.  Wright,  195  Ala.  333, 
70  S  271.  ' 

400-21  Franklin  Plant  Farm  v. 
Nash,  118  Vs.  98,  86  SB  836. 
400-25  Abilene  St.  Ey.  Co.  v.  Stev- 
ens (Tex.  Civ.),  185  SW  390. 
400-27  Dixie  Cotton  Co.  v.  S.  S.  Co., 
20  Ga.  App.  256,  92  SE  1008;  Eeitz  v. 
Hodgkins,  185  Ind.  163,  112  NE  386; 
Shafer  v.  Harvey,  192  Mo.  App.  502, 
183  SW  670;  Shalkowitz  v  Ice  Cream 
Co.,  172  App.  Div.  211,  158  NTS  519; 
Martindale  v.  E.  Co.,  48  Utah  464,  160 
P   275. 

[b]  Where  punitive  damages  are  er- 
roneously found  by  the  jury,  the  decree 
need  not  be  reversed  but  may  be  modi- 
fied by  deducting  the  excessive  dam- 
ages. Eiley's  Case,  227  Mass.  55,  116 
NB  259. 

401-28  Chicago  v.  E.  E.  Co.  v.  Mit- 
chell (Ind.  App.),  107  NB  743;  Eob- 
erts  V.  Power  Co.,  78  N.  H.  491,  102  A 
537;  Bamford  v.  Elevator  Co.,  79  Or. 
395,  155  P  373;  Houston  &  T.  C.  E.  Co. 
V.  Wright  (Tex.  Civ.),  195  SW  605; 
Chesapeake  &  O.  E.  Co.  v.  May,  120 
Va.  790,  92  SE  80l. 
401-30  Dickinson  v.  Pac.  Co.,  172 
Cal.  727,  158  P  183;  Smiley  v.  Barnes, 
196  111.  App.  530;  Beeves  v.  B.  Co.,  196 
III.  App.  322;  Maher  v.  Eys.  Co.,  192 
111.  App.  596;  Heister  v.  Crane  Co., 
191  111.  App.  583;  Bridenstine  f.  E. 
Co.,  181  la.  1124,  165  NW  435;  Harn 
V.  Electric  Co.,  181  la.  1173,  165  NW 
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428;  Truman  v.  E.  Co.,  98  Kan.  761, 
161  P  587;  Carter  Coal  Co.  v.  Dozier, 
170  Kj.  374,  186  SW  140;  Pittsburgh 
G.  C.  &  St.  L.  Ey.  Co.  v.  Collard's 
Admr.,  170  Ky..  239,  185  SW  1108; 
Louisville  N.  B.  Co.  v.  Ashley,  169  Ky. 
330,  18S  SW  921;  Peely  v.  Packing  Co., 
141  La.  903,  75  S  837;  Guy  v.  E.  E., 
115  Me.  558,  99  A  371;  Young  «.  Bacon 
(Mo.  App.),  183  SW  1079;  Wright  v. 
E.  Co.,  101  Neb.  292,  163  NW  151;  Sey- 
ford  V.  Pac.  Co.,  216  N.  T.  613,  111  NB 
248;  Hayes  v.  Ice  Cream  Co.,  165  NY8 
801;  Dodds  V.  Ehode  Island  Co.  (E.  I.), 
99  A  9;  Ft.  Worth  v.  Ashley  (Tex. 
Civ.),  197  SW  307;  Texas  &  P.  E.  Co. 
r.  Williams  (Tex.  Civ.),  196  SW  230; 
Gulf,  C.  &  S.  P.  Ey.  Co.  v.  Hicks  (Tex. 
Civ.),  184  SW  1100;  Clark  Lloyd  Lumb. 
Co.  V.  E.  Co.,  92  Wash.  601,  159  P  774. 
401-31  Chatman  v  Lumb.  Co.,  139 
La.  969,  72  S  704;  N.  T.  Petticoat  Mfg. 
Co.  v.  Flictinger,  102  Misc.  225,  168 
NYS   676. 

401-32  Seaboard  Air-Line  Ey.  Co.  v. 
Horning,  18  Ga.  App.  396,  89  SE  493; 
Cincinnati  N.  O.  &  T.  P.  Ey.  Co.  v. 
Clarke,  169  Ky.  662,  185  SW  94;  Belle- 
vue  Gas  &  Oil  Co.  v.  Oarr  (Okl.),  161 
P  203;  Kranzusch  v.  Trustee  Co.,  93 
Wash.  629,  161  P  492. 
401-34  Bridenstine  v.  E.  Co.,  181  la. 
1124,  165  NW  435;  Imperial  Jellico 
Coal  Co.  V.  Neff,  166  Ky.  722,  179  SW 
829. 

[a]  Directing  verdict. — If  the  evi- 
dence is  such  that  a  verdict  for  the 
plailitifiF,  if  one  should  be  so  found 
should  be  set  aside,  the  court  may 
direct  a  verdict  for  the  defendant. 
Owen  V.  Power  Co.,  78  W.  Va.  596,  89 
SE  262. 

403-46  Good  v.  Higgins,  99  Kan. 
315,  161  P  673. 

403-47  Indiana  Quarries  Co.  v.  Par- 
mer, 184  Ind.  411,  110  NB  549;  Cleve- 
land, C.  C.  &  St.  L.  Ey.  Co.  v.  Wolf 
(Ind.  App.),  114  NE  .236;  Nordyke  & 
Marman  Co.  v.  Hilborg,  62  Ind.  App. 
196,  110  NE  684;  National  Motor 
Vehicl/Co.  v.  Pake,  60  Ind.  App.  366, 
109  NE  787;  Texas  &  P.  Ey.  Co.  v. 
Conway  (Tex.  Civ.),  182  SW  52. 
403-48  Bassett  v.  Power  Co.,  99  Kan. 
716,  163  P  161. 


410-20      KiefEer     v.     Keough     (Tex. 
Civ.),   188   SW  44. 

410-22    Kieffer  v.  Keotigh  (Tex.  Civ.), 
188  SW  44. 


INNS  AND  INNKEEPERS 
409-19  Kieflfer  v.  Keough  (Tex.  Civ.), 
188  SW  44. 


INSANE   FEBSONS 
438-10      Johnson    v.    Gustafson,    96 
Kan.  630,  152  P  621. 
[a]    Statutes     constitutional. — Statute 
vesting  jurisdiction  in  matters  relating 
to  insane  persons  in  probate  court  held 
constitutional.      Baker    1).    Young,    121 
Ark.  537,   182   SW  279. 
439-14    In  re  Maxwell,  218  N.  Y.  88, 
112  NB  575. 

440-16  S.  v.  Duncan,  195  Mo.  App. 
541,  193  SW  950. 

441-19  [h]  Non-resident  divorce 
defendant. — Court  has  power  to  appoint 
guardian.  McKibbin  v.  District  Court, 
41  Nev.  431,  171  P  374. 
445-32  [a]  Proceedings  to  deter- 
mine Insanity  are  of  a  cItII  and  not  a 
criminal  nature.  White  v.  White,  108 
Tex.  570,  196  SW  508,  LEA1918A,  339. 
449-48  In  re  Watson,  176  Cal.  342, 
168   P   341. 

449-51      Schulmeyer     v.     McAllister, 
171  Cal.  340,  153  P  233. 
451-56     Dickenson  ».  Henderson,  90 
Or.  408,  176  P  797. 

451-58  In  re  Langdon,  173  App.  Div, 
737,  160  NYS  3. 

453-70  In  re  Hendrickson  (S.  D.), 
167  NW  172. 

456-78  S.  V.  Duncan,  195  Mo.  App- 
541,  193  SW  960. 

458-87  S.  V.  Lafosse,  142  La.  278,  76 
S  713. 

461-2  In  re  Miller,  105  Misc.  534, 
173  NYS  520;  White  v.  White,  108 
Tex.  570,  196  SW  508,  LEA1918A,  339; 
s.  c.  183  SW  369;  Loving  v.  Hazelwood 
(Tex.  Civ.),  184  SW  355.  See  In  re 
Clarkson,  186  App.  Div.  575,  174  NYS 
616. 

465-23       Boschen    v.    Stockwell,    171 
App.  Div.   34,   156  NYS   799. 
467-32     In  re  Wood,  137  Minn.  252, 
163  NW  297. 

467-34    Schulmeyer  v.  McAllister,  171 
Cal.  340,  153  P  233. 
468-53     Lasater  v.  S.,  133  Ark.  373, 
198  SW  122. 

481-6  Schanck  v.  Hooper,  160' NYS 
627. 

482-7  Johnson  v.  Gustafson  96  Kan. 
630,  152  P   621. 

482-8  Johnson  v.  Gustafson,  96  Kan. 
630,  152  P  621. 
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484-14  Holliday  v.  Shepherd,  269 
111.  429,  109  NE  976. 
484-15  Holliday  v.  Shepherd,  269 
111.  429,  109  NE  976. 
485-17  Chaloner  v.  Sherman,  242  U. 
S.  455,  37  Sup.  Ct.  136,  61  L.  ed.  427; 
Henderson  v.  Henderson  (Mich.),  172 
NW  623;  Nodaway  County  v.  Wil- 
liams (Mo.),  199  SW  224;  Bosehen  v. 
Stock-well,  171  App.  Div.  34,  156  NTS 
799. 

486-24     O'Donnell  v.  District  Court, 
40  Nev.  428,  165  P  759. 
487-28    Euiz  v.  Pons,  141  La.  110,  74 
8  713. 

487-29  Harmon  v.  Harmon  (Tenn.), 
206  SW   333. 

487-30     [a]     Heir  expectant,  of  a^ 
leged  lunatic,  cannot  appeal.     Harmon 
V.  Harmon  (Tenn.),  206  SW  333. 
487-31    In  re  Erickson,  104  Kan.  521, 
180  P  263. 

489-39  In  re  Wood,  137  Minn.  252, 
163  NW  297. 

489-42      In   re   Kimball's   Guardian- 
ship (la.),  166  NW  591. 
490-45    In  re  Kimball's  Guardianship 
(la.),  166  NW  591. 

495-69  McLarty  v.  Eaymond  (N.  D.), 
172  NW  836. 

499-92  [e]  Person  not  In  county. 
Probate  court  has  no  jurisdiction  to  in- 
quire into  mental  condition  of  person 
not  actually  within  county  whether 
legal  resident  or  not  of  such  county, 
boberts  v.  Hense  (Minn.),  160  NW 
198. 

508-40     Johnson     v.     Gustafson,     96 
Kan.  630,  152  P  621. 
516-94    In  re  Langdon,  173  App.  DIt. 
737,  160  NYS  3. 

517-96  Thayer  v.  Bank,  217  N.  Y. 
5i31,   112    NE   446. 

618-7  Martin  v.  Duckworth,  96  Kan. 
717,  153  P  505. 

518-10     Martin     v.     Duckworth,     96 
Kan.   717,   163   P   505. 
521-25     Bichardsou    v.     Allen     (Mo. 
App.),  185  SW  252. 
522-27   In  re  MoGues  Est.  (Cal.),  181 
P  637;     In  re  Garlick's  Est.,  96  Misc. 
653,  161  NYS  1113. 
[c]     As  to  collateral  attack  of  such  a 
decree,  see  Sparr  v.  Surety  Co.,  99  Kan, 
481,  162  P  305. 

522-30  McGowan  v.  Milner,  195  Ala. 
44,  70  S  175. 

522-33  McGowan  v.  Milner,  195  Ala. 
44,  70  S  175;      Ensign  a.  Faxon,  224 


Mass.   145,  112   NE   948;      In  re  Max- 
well, 218  N.  Y.  88,  112  NE  575. 
529-71      Robinson     v.     Wagner,     95 
Ohio   300,   116   NE   514. 

532-88  Robinson  v.  Wagner  95  Ohio 
300,  116  NE  514. 

533-89  Ensign  v.  Faxon,  224  Maw. 
145,  112  NE  948. 

533-90  In  re  Bayer's  Est.  (Wash.), 
185  P  606. 

535-5  Mallory  v.  Colony,  123  V». 
205,  96  SE  172. 

535-6  Mallory  v.  Colony,  123  V*. 
205,  96  SE  172. 

537-28  Mallory  v.  Colony,  123  Va. 
205,  96  SE  172. 

538-33  In  re  Braune's  Est.  (N.  J. 
Eq.),  103  A  412. 

541-50  S.  V.  Cook  (Mo.  App.),  187 
SW  1122. 

[c]  A  statu-te  Impairing  the  right  of 
trying  the  question  of  sanity  of  a 
persdn  by  jury  is  unconstitutional.  In 
re  McLaughlin,  87  N.  J.  Eq.  138,  102 
A  439. 

542-53  [c]  Commitment  in  peni- 
tentiary.— The  fact  that  the  state  pro- 
vides no  adequate  means  to  confine  an 
insane  person  committing  a  crime  in 
an  asylum  does  not  authorize  his  con- 
finement in  the  penitentiary  as  a  crim- 
inal. Kiernan  v.  S.,  80  Tex.  Cr.  303, 
190  SW  165. 

542-56  [a]  Signing.  —  Where  the 
statute  requires  all  judgments  of  a 
court  to  be  signed  by  the  judge  an  un- 
signed order  of  commitment  upon  the 
records  is  not  a  judgment  and  conferi 
no  authority  upon  the  asylum  to  receive 
or  hold  the  patient.  Central  State 
Hospital  V.  Foley,  171  Ky.  616,  188 
SW  752. 

545-75  Kline  v.  Shapley  (Mass.), 
122    NE    641. 

559-56  S.  V.  Clifford  (Wash.),  179 
P  90. 

561-69  Fogle  v.  Kaster  (Mo.  App.), 
212  SW  565;  S.  V.  Clifford  (Wash.), 
179  P  90. 

567-92  [e]  A  claim  for  the  sup- 
port of  an  insane  wife  must  be  made 
by  the  state  commission  during  her  life 
or  it  is  waived.  In  re  Cross'  Est.,  99 
Misc.  199,  165  NTS  710. 
574-31  [a]  Petition  by  wife  as  co- 
tenant. — Lunatic  husband  must  be  made 
a  party.  In  re  Brown  (N.  J.  Eq.), 
104  A  649. 

575-43  [f]  A  curator  Is  not  allowed 
to  spend  any  part  of  the  capital  of  his 
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interdict  without  authorization  of  a 
family  meeting.  Succession  of  Metz, 
141  La.  755,  75  S  671. 
584-89  [a]  When  a  lunatic  is  plain- 
tiff at  law  if  under  age  he  must  sue 
by  guardian,  if  of  full  age  he  sues  in 
his  own  name,  his  committee  is  not  a 
necessary  party.  McCreight  v.  Aiken, 
Eice    (S.   C.)    56. 

S84-90       Duroderigo    v.    Culwell,   52 
Okl.  6,  152  P  605. 

B86-96  [c]  Action  in  name  of 
guardiaji  'mill  not  he  defeated  as  under 
the  statute  the  ward's  name  might  be 
substituted.  Pickett  v.  Euickoldt,  91 
Conn.  680,  101  A  82. 
587-98  Deannan  v.  Dearman,  5  Ala. 
202. 

588-3  Walter  v.  Walter,  170  App. 
Div.  870,  156  NYS  713. 
589-7  Houseman  v.  Ins.  Co.j  78  W. 
Va.  586,  89  SE  269;  s.  c.  78  W. -Va. 
203,  88  SB  1048,  LEA  1917A,  299;  Wil- 
liams V.  Gaither,  139  Tenn.  587,  202 
SW  917. 

[k]  Where  wife  suing  for  divorce  and 
division  of  property,  becomes  insane, 
and  no  guardian  is  appointed  she  may 
be  represented  by  next  friend  Skeen 
V.  Skeen  (Tex.  Civ.),  190  SW  'lH8. 
59S-17  McGowan  v.  Milner,  195  Ala. 
44,  70  S  175. 

594-21     McCreight    v.    Aiken,    Eice 
(S.  C),  56. 

694-22    Brasher 's  Ei'rs  v.  Van  Cort- 
landt,  2  Johns.  Ch.  (N.  Y.)  242;     Cath- 
cart  V.  Sugenheimer,  18  S.  C.  123. 
695-28    Steffen  v.  Berend,  180  la.  127, 
161  NW  994. 

696-33     Cook  v.  Curry,  192  111.  App. 
182. 

696-35      Ortley  v.  Messere,   7   John. 

Ch.   (N.  Y.)   139. 

597-3S    Andrews  v.  0  'Eeilly,  22  R.  I. 

362,  48  A  7;    McCreight  v.  Aiken,  Eice 

(S.  C.)  56;     Eodgers  v.  Ellison,  Meigs 

(Tenn.)    88. 

599-48     Thomas  v.  Thomas,  145  Ga. 

Ill,  88  SE  584. 

600-53   Pickett  i;.  Euickoldt,  91  Conn. 

680,  101  A  82. 

600-56     Iii  re  Martin,  86  N.  J.  Eq. 

265,  98   A  510. 

602-63      Lieblin   v.   Leather   Co.,   82 

Or.  22,  160  P  1167. 

604-75      [b]      The    Incapacity    of    a 

person   Is   not   Bu£S.clentl7   alleged   by 


pleading  a  former  adjudication  of  in-  . 
sanity  and  the  appointment  of  a  con- 
servator.     Tobias    v.    Tobias,    193    111. 
App.   95. 

[c]  In  Oklahoma,  when  the  action  is 
brought  by  the  commissioner  of  char- 
ities, as  next  friend  of  a  defective  per- 
son, petition  must  allege  that  the  in- 
sane person  has  been  duly  adjudged  to 
be  insane,  and  that  he  is  an  inmate  of 
an  institution  operated  by  the  state, 
county,  city  or  municipality.  Matthews 
V.  Eucker  (Okl.),  170  P  492. 
606-85  Weber  v.  Bottger,  172  la. 
418,  154  NW  579;  Hatland  v.  Egan, 
36  S.  D.  413,  155  NW  3^. 
609-1  Houseman  v.  Ins.  Co.,  78  W. 
Va.  203,  88  SE  1048,  LEA1917A,  299. 
611-18  In  re  Clarkson,  186  App. 
Div.  575,  174  NYS  616. 
616-48  Winslow  v.  McCarthy  (Gal. 
App.),  178  P  720. 

617-53  Adler  v.  Adler,  137  La.  959, 
69  S   761. 

618-57  Watson  v.  Horner,  178  la. 
499,  159  NW  1032. 

618-60     Winslow  v.  McCarthy.  (Cal. 
App.),  178  P  720;     Watson  v.  Horner, 
178  la.  499,  159  NW  1032. 
621-75    McGowan  v.  Milner,  195  Ala. 
44,  70   S   175. 

622-83     New  York  Life  Ins.  Co.  v. 
Veith  (Tei.  Civ.),  192  SW  605. 
623-91     Matthews  v.  8.  (Ala.  App.), 
79   S  507. 

623-93  Matthews  v.  S.  (Ala.  App.), 
79   S  507. 

628-21  Bell  v.  S.,  120  Ark.  630,  1*80 
SW   186. 

630-30  [d]  A  finding  of  Insanity 
does  not  bar  further  prosecution  being 
conclusive  only  that  the  accused  was 
insane  at  time  of  finding  not  at  time 
of  offense.  Davidson  v.  C,  171  Ky. 
488,   188   SW   631. 

631-32  [b]  Insanity  ground  for 
new  trial. — Where  accused  had  no  at- 
torney at  trial  and  was  convicted,  in- 
sanity at  the  time  of  the  alleged  crime 
is  ground  for  a  ilew  trial  on  a  motion 
brought  by  relatives.  Gardner  v.  S. 
(Tex.  Cr.),  198  SW  312. 
631-34  Baker  v.  Young,  121  Ark. 
537,  182  SW  279. 


INSOLVENCy 

638-2      Woodman    v.  Butterfleld,   118 
Me.  241,  101  A  25. 

645-34     [a]     The  settlement  of  th« 
estate  of  a  deceased  debtor  as  an  in- 
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solvent  estate  is  in  principle  and  prac- 
tice a  proceeding  in  insolvency.  New 
Milford  Security  Co.  v.  Bank,  90  Conn. 
323,  97  A  428. 

650-77  In  re  Connecticut  Brass  &  M. 
Corp.,  257  Fed.  445. 
666-76  [e]  Claims  on  bonds  of  In- 
solvent surety  company  executed  under 
33  U.  S.  Stat,  at  Large  778,  upon  which 
claimants  had  sued  after  the  period, 
during  which  the  federal  government 
alone  could  sue,  but  before  liquidation, 
are  not  contingent  and  are  provable. 
In  re  Emmet,  216  N.  Y  273,  110  NE 
610. 

667-83  Gleeson  v.  Umans,  95  Miic. 
177,  159  NTS  178. 

677-48  Kock  v.  Burpo,  91  N.  J.  L. 
116,  102  A  522. 

684-91  Cross-reference  to  title  "Res 
Judicata"  should  be  to  title  "Judg- 
ments." 


INSTEUCTIONS 
710-9      Warner   v.   McLay,   82   Conn. 
427,  103  A  113. 

711-12  ■  Andrews  v.  Thayer  (Okl.), 
171  P  1117;  Gamel  v.  Hynds  (Okl.), 
171   P   920. 

[b]  In  action  to  foreclose  mechanic'* 
Uen,  such  action  being  equitable  in  its 
nature,  and  jury's  verdict  being  ad- 
visory only,  failure  to  give  requested 
instructions  is  not  error.  Stewart  v. 
Breckenridge  (Colo.),  169  P  543. 
711-13  Baker  v.  Payne  (Mo.  App.). 
198  SW  75. 

711-17  [a]  Appeal  will  not  Us 
from  Instruction  to  jury  In  equity  suit 
as  it  is  the  duty  of  the  court  to  find 
facts.  Crump  v.  Lanham  (Okl.)  168 
P  43. 

712-18  S.  V.  Eadke,  139  Minn.  276, 
166  NW  346. 

713-25  See  Comer  v.  Advertiser  Co. 
(Ala.),   77  S  685. 

714-27    Lillard  Milling  Co.  v.  Brooka 
(Tex.  Civ.),  204  SW  686. 
714-32     See  Patterson  v.  Evans,  254 
Mo.  293,  162  SW  179. 
716-40     Hill  V.  Carr,  78  N.  H.  458, 
101  A  525. 

717-47  Warner  v.  McLay,  92  Conn. 
427,  103  A  113. 

718-51  Warner  v.  McLay,  92  Conn. 
427,  103  A  113;  Hill  v.  S.,  147  Ga. 
650,  95  SE  213;  Chicago,  etc.  Ey.  Co. 
V.  Brown  (Ind.  App.),  115  NE  368; 
Preeby  v.  Town,  183  la.  827,  167  NW 
770;     Busch  V.  Tjentland,  182  la.  360, 


165  NW  999;  Baltimore  v.  S.,  132  Md. 
113,  103  A  426;  CoUins-Plass  Thayer 
Co.  V.  Hewlett  (S.  C),  95  SE  510. 
[k]  When  issue  of  contributory  neg- 
ligence Is  raised,  court  must  instruct 
upon  such  issue  without  a  request. 
Southern  Traction  Co.  v  Dillon  (Tex. 
Civ.),  199  SW  698. 

719-52  [i]  In  civil  cases,  court  need 
not  instruct  on  own  motion.  Wall  v. 
Weiler  (Mo.  App.),  200  SW  731. 
720-53  Boss  v.  S.  (Ala.  App.),  78 
S  309;  Winford  v.  S.  (Ala.  App.),  75 
S  819;  Atkinson  v.  S.,  133  Ark.  341, 
202  SW  709;  P.  v.  Keyes  (Cal.),  175 
P  6;  Mauchle  v.  Exp.  Co.  (Cal.  App.), 
174  P  400;  Askew  v.  Amos,  147  G*. 
613,  95  SE  5;  Green  v.  S.^  22  Ga.  App. 
793,  97  SE  201;  Kraeger  v.  Kraeger 
(Ind.  App.),  125  NE  484;  Hamburger 
f.  Herman  (Mich.),  168  NW  925;  Sut- 
ter V.  Ey.  Co.  (Mo.),  188  SW  65;  Kin- 
solving  V.  Kinsolving  (Mo.  App.),  194 
SW  530;  Guyle  v.  S.,  102  Neb.  668, 
168  NW  567;  Sullivan  v.  Co.  (S.  C), 
96  SB  405;  S.  v.  Allen  (S.  C),  96  SB 
401;  Whaley  v.  McDonald  (Tex.  Civ.), 
194  SW  409.. 

720-55  Ford  Motor  Co.  v.  Farrington, 
245  Fed.  850,  158  CCA  190;  Victor  Am. 
Fuel  Co.  V.  Tomljanovich,  232  Fed. 
662,  146  CCA  588;  Blount  County  Bk. 
V.  Harris  (Ala.),  77  S  43;  Portsmouth 
Cotton  Oil  Eefin.  Co.  v.  Cotton  Oil  Co. 
(Ala.),  77  S,  8;  Indiana  Silo  Co.  v. 
Harris,  134  Ark.  218,  203  SW  581; 
Ealeigh  Co.  v.  Thurman,  131  Ark.  593, 
197  SW  1154;  Hays  v.  S.,  129  Ark. 
324,  196  SW  123;  P.  v.  Shaw  (Cal. 
App.),  172  P  401;  P.  V.  Escalera  (Cal. 
App.),  171  P  975;  Oakland  v.  Wheeler, 
34  Cal.  App.  442,  168  P  23;  Clarke  V. 
P.  (Colo.),  171  P  69;  White  v.  Taylor, 
91  Conn.  581,  101  A  231;  Lane  v. 
McLay,  91  Conn.  185,  99  A  498;  Hickg 
V.  S.  (Fla.),  78  S  270;  Eountree  v. 
Neely,  147  Ga,  435,  94  SE  542;  Hicks 
V.  8.,  146  Ga.  221,  91  SE  67:  Western 
*  A.  R.  Co.  V.  Smith,  145  Ga.  276,  88 
SE  983;  Mayor  v.  Hanes,  22  Ga.  App. 
589,  96  SE  349;  Cooley  v.  S.,  22  Ga. 
App.  263,  95  SE  871;  Heam  v.  S.,  22 
Ga.  App.  272,  95  SE  939;  McLeod  v. 
S.,  22  Ga.  App.  241,  95  SE  934;  Gar- 
rett V.  S.,  21  Ga.  App.  801,  95  SE  301; 
McNulty  V.  8.,  21  Ga.  App.  783,  95  SE 
304;  Johnson  v.  S.,  21  Ga.  App.  497, 
94  SE  630;  Flemington,  H.  &  W.  E.  E. 
V.  Co.,  21  Ga.  App.  470,  94  SE  644; 
Conklin  v.  8.,  21  Ga.  App.  399,  94  SE 
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600;  Innea  v.  S.,  20  Ga/  App.  719,  93 
SE  229;  Purtell  v.  S.,  20  Ga.  App.  723, 
93  SB  227;  Gibson  v.  S.,  20  Ga.  App, 
73,  93  SE  48;  Southern  E.  Co.  v. 
"Weatherby,  20  Ga.  App.  399,  93  SE  31; 
Watts  V.  S.,  20  Ga.  App.  182,  92  SE 
966j  Poole  V.  Powell,  20  Ga.  App. 
256,  92  SE  949;  Henley  v.  Toole,  20 
Ga.  App.  146,  92  SE  760;  Powell  v.  Ey. 
Co.,  19  Ga.  App.  91,  90  SE  980;  Gibson 
V.  City  (Ind.  App.),  119  NE  1011;  El- 
liott V.  Elliott,  61  Ind.  App.  209,  111 
NE  813;  S.  v.  Geier  (la.),  167  NW 
186;  Allen  v.  Ft.  Dodge,  183  la.  818, 
167  NW  577;  Wiese  v.  E.  Co.,  182  la. 
508,  166  NW  66;  McCord  v.  Mitchell, 
182  la.  196,  165  NW  453;  Hall  v.  Shen- 
andoah, 179  la.  1192,  162  NW  575; 
Akin  V.  Madison  County,  178  la.  161, 
159  NW  705;  S.  V.  King,  101  Kan.  189, 
165  P  665;  Cincinnati,  N.  O.  &  T.  P. 
E.  Co.  V.  Jones'  Admr.,  177  Ky.  485, 
197  SW  932;  Louisville  &  N.  E.  Co.  v. 
Payne's  Admr.,  177  Ky.  462,  197  SW 
928,  LEA1918C,  376;  Schneider  v.  Lit- 
tle Co.,  200  Mich.  361,  166  NW  912; 
Hartwig  v.  Kell,  199  Mich.  603,  165  NW 
693;  Holbrook  v.  Seagrave,  228  Mass. 
26,  116  NE  889;  Dawson  v.  Const.  Co., 
137  Minn.  352,  163  NW  772;  Clark  v. 
Cole  County,  272  Mo.  135,  197  SW  905; 
State  V.  Herring,  268  Mo.  514,  188  SW 
169;  Dabbs  v.  Ey.  Co.  (Mo.  App.), 
202  SW  276;  Summers  v.  Eutherford 
(Mo.  App.),  195  SW  511;  Dale  v. 
Sniith  (Mo.  App.),  185  -SW  1183;  S  v. 
Inich  (Mont.),  173  P  230;  S.  c.  Powell, 
54  Mont.  217,  169  P  46;  Wallace  v.  E. 
Co.,  52  Mont.  345,  157  P  955;  Larsen 
V.  Savidge  (Neb.),  170  NW  353;  Haight 
V.  E.  Co.,  101  Neb.  841,  166  NW  248; 
Bailey  v.  Hurtt,  101  Neb.  823,  165  NW 
147;  Boiley  v.  E.  Co.  (N.  H.),  103  A 
660;  Ziegener  v.  Daeche,  91  N.  J.  L. 
634,  103  A  82;  S.  v.  Gironne,  91  N.  J.L. 
498,  103  A  803;  Beck  v.  Co.  (N.  C), 
101  SE  498;  Cole  v.  Boyd,  175  N.  C, 
555,  95  SE  778;  S.  «.  Martin,  173  N.  C. 
808,  92  SE  597;  Eeichert  v.  E.  Co. 
(N.  D.),  167  NW  127;  Euddick  v. 
Buchanan,  37  N.  D.  132,  163  NW  720; 
Shellberg  v.  Kuhn,  35  N.  D.  448,  160 
NW  504;  8.  v.  Chong  Ben,  89  Or.  313, 
173  P  258,  1173;  Boyd  v.  Grove,  89  Or. 
80,  173  P  310;  Maloy  v.  Eosenbaum 
Co.,  260  Pa.  466,  103  A  882;  Pitts- 
burgh Block  Coal  Co.  v.  Coal  Co.,  259 
Pa.  290,  103  A  62;  Yeager  v.  Brew- 
ing Co.,  259  Pa.  123,  102  A  418;  Honour 
V.  Utilities  Co.  (S.  C),  96  SE  250;    S. 


<D.  Guffey,  39  S.  D.  84,  163  NW  679; 
Lowe  V.  S.  (Tex.  Cr.),  201  SW  986; 
Odom  V.  S.  (Tex.  Cr.),  200  SW  833; 
Merka  v.  S.  (Tex.  Cr.),  199  SW  1123; 
naney  v.8^,  81  Tex.Cr.  651, 197  SW1102; 
Simpson  v.  8.,  81  Tex.  Cr.  389,  196  SW 
835;  Crawford  v.  Imp.  Co.  (Tex.  Civ.), 
201  SW  233;  Panhandle  &  S.  F.  Ey. 
Co.  V.  Brooks  (Tex.  Civ.),  199  SW  665; 
San  Antonio  Water  Supply  Co.  v. 
Castle  (Tex.  Civ.),  199  SW  300;  Mea- 
cham  V.  O'Keefe  (Tex.  Civ.),  198  SW 
1000;  Foster  v.  Dunn  (Tex.  Civ.),  198 
SW  374;  Gulf,  C.  &  S.  P.  E.  Co.  v. 
Hall  (Tex.  Civ.),  196  SW  613;  Mc- 
Culloh  V.  Mortgage  Co.  (Tex.  Civ.),  196 
SW  565;  Strawn  Coal  Co.  v.  Trojan 
(Tex.  Civ.),  195  SW  256;  First  Nat. 
Bk.  V.  Mangum  (Tex.  Civ.),  194  SW 
647;  Northern  Texas  Tract.  Co.  v. 
Nicholson  (Tex.  Civ.),  188  SW  1028; 
Mott  Iron  Works  v.  Metropolitan  Bank, 
90  Wash.  655,  156  P  864;  Sullivan  f. 
E.  Co.,  167  Wis.  518,  167  NW  311; 
McHatton  v.  McDonnell's  Est.,  166 
Wis.  323,  165  NW  468. 

[e]  Mere  incompleteness  of  an  in- 
struction will  not  vitiate  ,it,  where 
defects  are  supplied  by  other  instruc- 
tions. Bk.  of  Greenville  v.  Co.,  81  W. 
Va.  678,  94  SE  985. 

[f]  Limiting  evidence. — When  a  party 
desires  the  court  to  limit  evidence  to 
the  particular  point  for  which  it  is  ad- 
missible, he  should  request  a  proper 
instruction  so  limiting  it.  Internation- 
al Harv.  Co.  v.  Haueisen  (Ind.  App.), 
118   NE   320. 

[g]  A  general  instruction  that  Intent 
to  steal  is  an  essential  element  of  rob- 
bery is  sufficient  in  the  absence  of  » 
request  for  further  instruction.  Black- 
shear  V.  S.,  20  Ga.  App.  87,  92  SE  547. 
721-56  Harris  r.  Stone  (Ark.),  207 
SW  443;  Propes  v.  S.,  22  Ga.  App.  254, 
95  SE  939;  Allen  v.  Ft.  Dodge,  183  la. 
818,  167  NW  577.  See  Ealeigh  R.  Est. 
Co.  V.  Moser,  175  N.  C.  255,  95  SE  498; 
Whaley  v.  McDonald  (Tex.  Civ.),  194 
SW  409. 

722-57  Garrett  v.  S.  (Tex.  Cr.),  198 
SW  308. 

722-5S  Pusser  v.  Thompson,  147  Ga. 
60,  92  SE  866;  Key  v.  S.,  21  Ga.  App. 
300,  94  SE  283;  Baltimore  v.  S.,  132 
Md.  113,  103  A  426. 
723-60  Macon  By.  &  Light  Co.  v. 
Tel.  Co.,  20  Ga.  App.  827,  93  SE  531. 
723-62     Hicks  t;.  S.,  146  Ga    221,  91 
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SE  57;    S.  «.  NevUle,  175  N.  C.  731,  95 

SE  55. 

724-63  Kirk  v.  Thompson  (S.  D.), 
167  NW  399. 

724-64  Jones  v.  Wall,  22  Ga.  App. 
613,  96  SE  344;  McLeod  v.  S..  22  Ga. 
App.  241,  95  SB  934;  Stephens  v.  S., 
22  Ga.  App.  123,  95  SE  537;  Worley  v. 
S.,  21  Ga.  App.  787,  95  SE  304;  Collins 
V.  Strickland  Bros.,   21   Ga.   App.   542, 

94  SE  1035;  Johnson  v.  S.,  21  Ga.  App. 
497,  94  SE  630;  Barrett  v.  R.  Co.,  21 
Ga.  App.  439,  94  SE  632;  Southern  Cot- 
ton Oil  Co.  V.  Shields,  20  Ga.  App.  549, 
93  SE  169;  Consolidated  P.  Co.  v.  Stur- 
tevant  Co.,  20  Ga.  App.  474,  93  SE  155; 
Sweet  V.  Bunn,  195  Mo.  App.  500,  193 
SW  897;  Clark  v.  Tudhope,  89  Vt.  246, 

95  A  489;  S.  v.  Allen  (S.  C),  96  SE 
401. 

724-65     Eockhill  Country  Club  Co.  v. 
Nix  (Tex.  Civ.),  198  SW  155. 
726-73    Freeby  v.  Town,  183  la.  827, 
167  NW  770. 

727-77  Brewer  v.  8.,  13  Okl.  Cr.  514, 
165  P  634. 

727-79  McLeod  c.  S.,  22  Ga.  App. 
241,  95  SE  934. 

727-84  Preeby  v.  Town,  183  la.  827, 
167  NW  770;  Merka  v.'S.  (Tex.  Cr.), 
199  SW  1123;  Grider  v.  S.  (Tex.  Cr.), 
198  SW  579. 

728-87  Sgier  v.  E.  Co.,  260  Pa.  343, 
103  A  730. 

728-91  Sgier  v.  E.  Co.,  260  Pa.  343, 
103  A  73'0. 

728-93  Buss  v.  Good,  90  Vt.  236,  97 
A  987. 

729-97  Seaboard  Air  Line  Ey.  v. 
Lyon,  18  Ga.  App.  266,  89  SE  384;  Sea- 
board Air  Line  Ey.  v.  Barrow,  18  Ga. 
App.  261,  89  SE  383;  Southern  Ey.  Co. 
V.  Williams,  19  Ga.  App.  544,  91  SE 
1001;  Farkas  v.  Cohn  &  Son,  19  Ga. 
App.  472,  91  SE  892. 
'}  29-99  Jones  v.  Wall,  22  Ga.  App. 
513,  96  SE  344;  McLeod  v.  S.,  22  Ga. 
App.  241,  95  SE  934;  Johnson  v.  S.,  21 
Ga.  App.  497,  94  SE  630;  Southern  Ey, 
Co.  V.  Williams,  19  Ga.  App.  544,  91 
SE  1001. 

730-7  Hopple  v.  Powder  Co.,  194  111. 
App.  156;  Sgier  v.  E.  Co.,  260  Pa.  343, 
103  A  730. 

[b]  In  an  action  of  trespass  to  try 
title  requested  instructions  which  would 
call  for  a  general  verdict  are  properly 
refused,  where,  in  view  of  special  in- 
terrogatories being  submitted  a  general 
verdicf  would  be  improper.    Crosby  v. 


Stevens  (Tex.  Civ.),  184  SW  705. 
730-8  Georgia  S.  &  F.  Ey.  Co.  v. 
Overstreet,  17  Ga.  App.  629,  87  SE  909; 
Kluge  V.  Eies  (Ind.  App.),  117  NE  262. 
730-10  American  Potato  Co  v.  Jen- 
nette  Co.,  174  N.  C.  236,  93  SE  795. 
730-11  Davis  v.  Brandon  (Ala.),  75 
S  908;  Foote  v.  S.  (Ala.  App.),  75  S 
728;  Flowery  B.  G.  &  O.  Co.  ■;;.  Shore, 
20  Ga.  App.  361,  93  SE  70;  Southern  E. 
Co.  V.  Weatherby,  20  Ga  App.  399,  93 
SE  31;  Craddock  v.  By.  Co.,  17  Ga. 
App.  472,  87  SE  693;  Montgomery  v. 
Elec.  Co.,  17  Ga.  App.  452,  87  SE  690. 
[c]  Time  to  prepare  written  request. 
Where  at  the  close  of  a  trial  the  court 
asked  counsel  if  he  had  overlooked 
anything,  defendant's  counsel  request- 
ed a  charge  covering  one  phase  of  the 
case,  the  fact  that  the  request  was  not 
in  writing  did  not  justify  a  refusal 
since  if  a  written  request  was  desired 
time  should  have  been  given  to  pre- 
pare it.  Harnau  v.  Haight,  189  Mich. 
600,  155  NW  563. 

732-14    Heidritter     v.     Lumb.      Co. 
(Tex.  Civ.),  197  SW  885. 
734-32     S.  V.  Malloch,  269  Mo.  235, 
190  SW  266;  Steele  v.  E.  Co.,  103  S.  C. 
102,  87  SE  639. 

735-43  McKinney  v.  S.  (Fla.),  76 
S  333. 

736-47  [b]  It  Is  not  rerersible  er- 
ror when  no  harm  could  reasonably 
have  resulted.  Stone  v.  S.,  71  Fla.  514, 
71  S  634. 

737-54  P.  v..  Vermillion,  30  Cal. 
App.  417,  158  P  504;  P.  v.  Maupins,  30 
Cal.  App.  392,  158  P  502. 
737-63  Johnson  v.  Johnson  (Ala.), 
77  S  335;  Yellow  Eose  Min.  Co.  v. 
Strait,  133  Ark.  206,  202  SW  691;  Ed- 
son  V.  Mancebo  (Cal.  App.),  173  P 
484;  Hopple  v.  Powder  Co.,  194  111. 
App.  156;  Billings  v.  Burke,  191  111. 
App.  435;  Metropolitan  L.  Ins.  Co.  v. 
Wathen  (Ind.  App.),  124  NE  403; 
Strasberger  v.  Elevator  Co.  (la.),  167 
NW  184;  Harn  c.  Electric  Co.,  181  la, 
1173,  165  NW  428;  District  N.  Bank  v.. 
Mordeeai  (Md.),  105  A  586;  Beam  Mo- 
tor Car  Co.  V.  Loewer,  131  Md.  552,  102 
A  908;  Philadelphia  B.  &  W.  E.  Co.  v. 
Mayor,  131  Md.  368,  102  A  471;  Dou- 
cette  V.  Sallinger,  228  Mass.  444,  117 
NE  897;  Hayes  v.  Ins.  Co.,  222  Mass. 
382,  111  NE  168;  Bilakos  v.  Kelley.  200 
Mich  125,  166  NW  892;  Cholerton  v. 
E.  Co.,  198  Mich.  647,  165  NW  606; 
McKay  v.   Assn.,   139   Minn.   192,  165 
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NW  1061;  Dignum  v.  Weaver  (Mo. 
App.),  204  SW  566;  Hartman  v. 
Hoernle  (Mo.  App.),  201  SW  911; 
Sickel  V.  Davis  (Mo.  App.),  200  SW 
127;  Miller  v.  Bank,  193  Mo.  App.  498, 
186  SW  547;  Jones  v.  Williams,  176  N. 
0.  245,  96  SE  1036;  Missouri,  K.  &  T. 
Ry.  Co.  V.  Taylor  (Okl.),  170  P  1148; 
Haines  «.  Bk.,  89  Or.  42,  172  P  505;  De 
War  V.  Bk.,  88  Or.  541,  171  P  1106; 
Daniels  v.  R.  Co^,  88  Or.  421,  171  P 
1178;  Urieh  v.  Min.  Co.  (Utah),  169 
P  263;  S.  V.  Murphy,  101  Wash.  425, 
172  P  544;  Wren  v.  Seattle,  100  Wash. 
67,  170  P  342;  Hansen  v.  Co.,  100 
Wash.  46,  170  P  346,  LRA1918C,  925; 
McHatton  tt  McDonnell's  Esfi.,  16iQ 
Wis.  323,  165  NW  468. 
737-64  Burkhalter  v.  S.,  79  Tex.  Cr, 
336,-184  SW  221. 

737-65  Burkhalter  v.  8.,  79  Tex.  Cr. 
336,  184  SW  221. 

738-67  Pullman  Co.  v.  Meyer,  195 
Ala,  397,  70  S  763;  Rogers  v.  S.,  133 
Ark.  85,  201  SW  845;  Johnson  v.  S., 
132  Ark.  128,  200  SW  982;  Milligan  v. 
S.  (Fla.),  78  S  535;  Settles  v.  S.  (Fla.), 
78  S  287;  Moye  v.  Bedingfield,  146  Ga. 
600,  91  SE  682;  Alabama  G.  S.  R.  Co. 
V.  Brown,  144  Ga.  269,  86  SE  1084;  Car- 
lisle V.  Novak,  196  111.  App.  385;  Euse 
V.  S.,  186  Ind.  237,  115  NE  778,  LRA 
1917B,  726;  Wiese  v.  E.  Co.,  182  la. 
508,  166  NW  66;  Weinbeok  v.  Dahms 
(Md.),  107  A  12;  Boiley  v.  E.  Co.  (N. 
H.),  10 J  A  660;  S.  v.  Starr,  24  N.  M. 
180,  173  P  674;  El  Paso  E.  Ry.  Co.  v. 
Benjamin  (Tex.  Civ.),  202  SW  996; 
Durham  v.  Co.  (Tex.  Civ.),  202  SW  138; 
Berry  v.  S.,  80  Tex.  Cr.  87,  188  SW 
997;  Lund  v.  Seattle,  99  Wash.  300, 
169  P  820. 

738-68  White  v.  S.,  195  Ala.  681,  71 
S  452;  Louisville  &  N.  E.  Co.  V.  Moor- 
er,  195  Ala.  344,  70  S  277;  State  v.  To- 
bin,  90  Conn.  58,  96  A  312;  Max  v. 
Kahn,  91  N.  J.  L.  170,  102  A  737. 
738-69  Parnell  v.  Bk.  &  Trust  Co. 
(Ala.  App.),  77  S  442;  Wiley  v.  Toung 
(Cal.),  174  P  316;  Milligan  v.  S.  (Fla.), 
78  S  535;  Settles  v.  S.  (Pla.),  78  S  287; 
Spiller  V.  Dickson,  148  Ga.  90,  95  SE 
994;  Quanah,  A.  &  P.  Ey.  Co.  v.  Bone 
(Tex.  Civ.),  199  SW  332;  Mopsikov  v. 
Cook,  122  Va.  579,  95  SE  426. 
739-70  Allen  v.  Nothern,  121  Ark. 
loO,  180  SW  465. 

[o]  Or  which  Invades  the  province  of 
the  Jury. — Friedman  v.  Griffith  (Mo. 
App.),  196  SW  75. 


739-71     Herring  v.  R.  Co.  (Ala.),  82 

S  166;  Lclli  v.  Coal  Co.,  193  111.  App. 
234;  Southern  Ry.  Co.  v.  Weidenbren- 
ner,  61  Ind.  App.  314,  109  NE  926; 
National  Motor  Vehicle  v.  Pake,  60 
Ind.  App.  366,  109  NE  787;  Lunge  v. 
Abbott,  114  Me.  177,  95  A  942;  In  re 
Keene's  Est.,  189  Mich.  97,  165  NW 
514;  Flanders  v.  S.,  24  Wyo.  81,  156  P 
39,  1121. 

[a]  Instruction  not  authorized  by  the 
evidence  was  properly  refused. — An- 
drews V.  McLendon,  21  Ga.  App.  649, 
94  SE  815. 

739-72  Roach  v.  Wright,  195  Ala. 
333,  70  S  271. 

739-73  Shipp  v.  Ferguson  (Ala.), 
79  S  307;  Tucker  v.  S.  (Ala.),  79  S 
303;  Ga.  Cas.  Co.  i;.  Massey  (Ala.),  79 
S  33;  Lindsey  &  Co.  v.  Steenson  (Ala.), 
79  S  11;  National  Surety  Co.  v.  Power 
Co.  (Ala.),  77  S  8;  Hood  &  Wheeler 
L.  &  P.  Co.  V.  Milbrat  (Ala.),  78  S 
224;  Sudduth  v.  R.  Co.  (Ala.),  77  S 
350;  Johnson  v.  Johnson  (Ala.),  77  S 
335;  Portsmouth  C.  Oil  Eef.  Co.  v.  Oil 
Co.  (Ala.),  77  S  8;  Hood  &  Wheeler 
Furn.  Co.  v.  Royal  (Ala.)  76  S  965; 
Pagan  Peel  Co.  v.  Harrison  Co.  (Ala. 
App.),  79  S  144;  Williams  v.  S.,  147  Ga. 
440,  94  SE  553;  Cowan  v.  Bouffleur, 
192  111.  App.  21;  Beam  Motor  Oar  Co. 
V.  Loewer,  131  Md.  552,  102  A  908; 
S.  V.  Cable  Co.,  53  Mont.  104,  161  P 
953;  Boiley  v.  R.  Co.  (N.  H.),  103  A 
660;  Perry  v.  MUler,  108  S.  C.  317,  94 
SE  488;  Allen  v.  C,  122  Va.  834,  94 
SE  783;  Bartley  v.  B.  Co.,  81  W.  Va. 
795,  96  SE  443;  S.  v.  Snider,  81  W.  Va. 
522,  94  SB  981;  Angrist  v.  Burk,  77  W. 
Va.  192,  87  SE  74. 

739-74  Tucker  v.  S  (Ala.),  79  S 
303;  Hood  &  Wheeler  Furn.  Co.  v.  Royal 
(Ala.),  76  S  965. 

739-75  Roach  «.  Wright,  195  Ala. 
333    70  S  271. 

739-76  Ellis  v.  S.,  21  G».  App.  499, 
94  SE  629. 

739-78  Rudolph  v.  Holmes  (Ala.), 
78  S  839;  Roach  v.  Wright,  195  Ala. 
333,  70  S  271;  Shope  v.  Laughlin,  191 
111.  App.  38;  Beam  M.  C.  Co.  v.  Loewer, 
131  Md.  552,  102  A  908;  Max  v.  Kahn, 
91  N.  J.  L.  170,  102  A  737;  Johnson  v. 
L.  &  P.  Co.,  79  Or.  403,  155  P  375. 
739-80  Davis  v.  Hospital  (Mo, 
App.),  196  SW  104. 
740-81  Pinckard  v.  Abel  (Ala.),  75 
S  392;  Arizona  E.  R.  Co.  v.  Bryan 
(Ariz.),  157  P  376;  Hall  v.  S.,  125  Ark 
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263,  188  SW  801;  State  v.  EeUly,  89 
N.  J.  L.  627,  99  A  329;  Schreiber  v. 
By.  Co.,  89  N.  J.  L.  183,  98  A  316; 
S.  V.  Hand,  170  N.  C.  703,  86  SB  1005; 
Ft.  Smith  &  W.  R.  Co.  v.  Knott  (Okl.), 

159  P  847. 

741-83  Minor  v.  S.,  15  Ala.  App. 
556,  74  S  98;  Christy  v.  E.  Co.,  90  N. 
J.  L.  540,  101  A  372;  Washittgton  Horse 
Exchange  v.  B.  Co.,  171  N.  C.  65,  87 
SE  S41. 

[a]  Self-defense. — A  charge  that,  if 
jury  believed  the  defendant  acted  in 
self-defense,  but  not  defining  self-de- 
fense is  properly  refused.  Chappell  v. 
S.,  15  Ala.  App.  227,  73  S  134. 
741-84     Sanders   v.   C,  176  Ky.  228. 

195  SW  796. 

741-89  Cumberland  E.  Co.  v.  Gird- 
ner,  174  Ky.  761,  192  SW  873;  Thomas 
V.  S.,  13  Okl.,Cr.  414,  164  P  995.  Comp. 
Lester  v.  Sampson  (Mo.  App.),  180  SW 
419. 

742-90    Steams  C.  &  L.  Co.  v.  Sprad- 
lin,  176  Ky.  405,  195  SW  781, 
742-92    St.  Louis  S.  W.  Ey.  Co.  v. 

Aston  (Tex.  Civ.),  179  SW  1128. 
743-97     Simpson  v.  Mauldin   (Okl.), 

160  P  481. 

743-99  Detroit  U.  Ey.  v.  Weintrobe 
(CCA),  259  Fed.  64;  Dossett  v.  V.  S., 
248  Fed.  902,  161  CCA  20;  American  T. 
Co.  V.  Co.,  248  Fed.  665,  160  CCA  565; 
McKelvey  v.  V.  S.,  241  Fed.  801,  154 
CCA  503;  Slosa-Sheffield  S.  &  I.  Co.  v. 
Bearden  (Ala.),  80  S  42;  Louisville  & 
N.  B.  Co.  V.  Davis  (Ala.),  75  S  977; 
Fuller  V.  S.  (Ala.  App.),  75  S  879; 
Smith  V.  S.  (Ala.  App.),  75  S  627;  Dia- 
mond V.  S.,  15  Ala.  App.  33,  72  S  558; 
Murphy  v.  S.,  14  Ala.  App.  78,  71  S 
967;  Wolf  V.  S.,  130  Ark.  591,  197  SW 
582;  Tongs  v.  S.,  130  Ark.  344,  197  SW 
573;  Central  Coal  cSb  C.  Co.  v.  Graham, 
129  Ark.  550,  196  SW  940;  Wilson  v- 
S.,  130  Ark.  204,  196  SW  921;  Mutual 
Aid  Union  v.  Blaeknall,  129  Ark.  450, 

196  SW  792;  Yazoo  &  M.  V.  E.  Co.  v. 
Jackson,  130  Ark.  34,  196  SW  474;  Mc- 
Cown  V.  S.,  125  Ark.  597,  188  SW  547; 
Sickles  V.  Co.,  177  Cal.  278,  170  P  699; 
Ellis  V.  Tr.  Co.  (Cal.  App.),  174  P  407; 
P.  V.  Byler,.35  Cal.  App.  208,  169  P 
431;  P.  V.  Blunkall,  31  Cal.  App.  778, 

161  P  997;  P.  V.  Maupins,  30  Cal.  App. 
392,  158  P  502;  P.  v.  Chober,  29  Cal. 
App.  627,  157  P,  533;  P.  v.  Stephens,  29 
Cal.  App.  616,  157  P  570;  Weaver  v. 
Carter,  28  Cal.  App.  241,  152  P  323; 
Denver  T.  Co.  v.  Orbach  (Colo.),  172 


P  1063;  jMcKinney  v.  S.  (Fla.),  76  S 
333;  Stone  v.  S.,  71  Fla.  514,  71  S  634; 
Winfield  v.  Truitt,  71  Fla.  38,  70  S 
775;  Street  v.  S.  (Fla.),  79  S  729;  Hicki 
V.  S.  (Fla.),  78  S  270;  Bickerson  v.  S., 
22  Ga.  App.  116,  95  SE  473;  Chambleo 
V.  Bank,  20  Ga.  App.  527,  93  SE  239; 
Smith  Bros.  v.  Webb,  20  Ga.  App.  313, 
93  SE  74;  Lamb  v.  Davis,  20  Ga.  App. 
240.  92  SE  1009;  August  v.  S.,  20  Ga. 
App.  168,  92  SE  956;  Griffin  v.  S.,  18 
Tel.  &  Tel.  Co.  v.  Ellis,  16  Ga.  App. 
Ga.  App.  402,  89  SE  625;  Southern  Bell 
864,  87  SE  766;  Farwell  Co.  v.  Craney, 
29  Ida.  82,  157  P  382;  P.  v.  Grove,  284 
111.  429,  120  NE  277;  Heineke  v.  R.  Co., 
279  111.  210,  116  NE  761;  Schaffner  v. 
Massey  Co.,  270  111.  207,  110  NE  381; 
Brack  v.  Coal  Co.,  196  111.  App.  192; 
Smith  V.  Light  &  P.  Co.,  196  111.  App. 
118;  Handley  v.  P.,  196  111.  App.  556; 
De  Wolfe  v.  Pierce,  196  HI.  App.  360; 
Kime  v.  Kime,  196  111.  App.  344;  Elli- 
ott V.  Kidder,  196  111.  App.  216;  Muen- 
ter  V.  Plow  Co.,  193  111.  App.  261; 
Shope  V.  Laughli^i,  191  111.  App.  38; 
Cleveland,  C.  C.  &  St.  L.  Ey.  Co.  v. 
Markle  (Ind.),  119  NE  371;  Terre 
Haute,  Ind.  &  E.  T.  Co.  v.  Wolford 
(Ind.),  118  NE  564;  Gibson  ».  City 
(Ind.  App.),  119  NE  1011;  Eamseyer 
V.  Dennis  (Ind.),  116  NE  417;  S.  v. 
Clough,  181  la.  783,  165  NW  59;  State 
V.  Chambers,  179  la.  436,  161  NW  470; 
Clark  V.  Sioux  County,  178  la.  176,  159 
NW  664;  S.  V.  Gardner,  174  la.  748, 
156  NW  747,  AnnCasl917D,  239;  Gar- 
vey  V.  New,  176  la.  273,  155  NW  1027; 
Johnston  v.  Delano,  175  la.  498,  154 
NW  1013;  Hutchinson,  etc.  Ice  Cream 
Co.  V.  E.  Co.,  172  la.  527,  154  NW  890; 
Hawkeye  Mfg.  Co.  v.  Mere.  Co.  (la.), 
168  NW  868;  State  v.  Patterson,  98 
Kan.  197,  157  P  437;  Hayes  v.  Nutter, 
98  Kan.  75,  157  P  428;  Martin  v. 
White,  177  Ky.  653,  197  SW  1079;  Col- 
son  V.  Co.,  184  Ky.  17,  211  SW  189;  S. 
V.  Hardy,  142  La.  1061,  78  S  116;  S.  v. 
Johnson,  139  La.  829,  72  8  370;  City 
&  Suburban  Ey.  v.  Clark,  128  Md.  281, 
97  A  996;  Eoach  v.  Lane  (Mass.),  116 
NE  470;  Mathewson  v.  Co.  (Mass.),  122 
NE  743;  Sawyer  v.  Ey  Co.,  231  Mass. 
215,  120  NE  404;  Heuser  v.  Co.,  230 
Mass.  299,  119  NE  683;  P.  v.  Kenyon, 
201  Mich.  647,  167  NW  997;  Kiowiat- 
kowski  V.  Dredging  Co.,  201  Mich.  251, 
167  NW  970;  Wood  v.  Drug  Store,  190 
Mich.  654,  157  NW  403;  S.  v.  Dunn, 
140  Minn.  308,  168  NW  2;   Williams  i>. 
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Everett  (Mo.),  200  SW  1045;  S.  v.  Her- 
ring, 268  Mo.  514,  188  SW  169;  Leve 
V.  Putting  (Mo.  App.),  196  SW  1060; 
Van  De  Vere  v.  Kansas  City  (Mo. 
App.),  196  SW  785;  Central  L.  &  Mfg. 
Co.  V.  Eeyburn  (Mo.  App.),  195  SW 
576;  Lohmeyer  v.  Young  (Mo.  App.), 
195  SW  507;  Doyle  v.  Ey.  Co.  (Mo. 
App.),  185  SW  1175;  Ousley  v.  Lam- 
beth (Mo.  App.),  199  SW  694;  Lale  v. 
Laughlin  (Mo.  App.),  203  SW  244; 
Glendenning  v.  Slay  ton  (Mont.),  179 
P  817;  S.  V.  Inich  (Mont.),  173  P  230; 
Jordan  v.  S.,  101  Neb.  430,  163  NW 
801;  Deming  i;.  E.  Co.,  78  N.  H.  410, 
100  A  979;  S.  v.  Starr,  24  N.  M.  180, 
173  P  674;  Jackson  t;.  Brower,  22  N. 
M.  615,  167  P  6;  S.  v.  Belisle,  22  N.  M, 
285,  161  P  168;  S.  v.  Orfanakis,  22  N, 
M.  107,  159  P  674;  P.  v.  Polstein,  184 
App.  Div.  260,  171  NTS  501;  Patter- 
son V.  Lumb.  Co.,  175  N.  C.  90,  94  SB 
692;  Felt  V.  Westlake  (Okl.),  174  P 
1041;  Kearns  v.  S.,  14  Okl.  Cr.  142, 
168  P  242;  Maddox  v.  S.,  12  Okl.  Cr. 
462,  158  P  883;  De  War  v.  Bk.,  88  Or. 
541,  171  P  1106;  Childers  v.  Brown,  81 
Or.  1,  158  P  166;  Nordin  v.  Lumber  Co., 
80  Or.  140,  156  P  587;  MaoKay  v.  To- 
ledo, 77  Or.  611,  152  P  250;  Gagnon  v. 
Ehode.  Island  Co.,  40  E.  I.  473,  101  A 
,104,  LEA1917E,  1047;  Smith  i;.  Ehode 
Island  Co.,  39  E.  I.  146,  98  A  1;  State 
V.  Bidden,  38  E.  I.  506,  96  A  531;  Kir- 
by  V.  Eichardson  (E.  I.),  103  A  904; 
Duncan  v.  Union-Buffalo  M.  Co.  (S.  C), 
96  SE  522;  McWaid  v.  Darnell  (S.  D.), 
168  NW  759;  Eachofsky  v.  Eachofsky 
(Tex.  Civ.),  203  SW  1134;  Gleason  v. 
a.,  79  Tex.  Cr.  185,  183  SW  891;  St. 
Louis,  B.  &  M.  E.  Co.  v.  Green  (Tex. 
Civ.),  196  SW  555;  Sulzberger' &  Sons 
Co.  V.  Page  (Tex.  Civ.),  195  SW  928; 
Anderson  v.  McCain  (Tex.  Civ.),  195 
SW  921;  Sherman  Ice  Co.  v.  Klein 
(Tex.  Civ.),  195  SW  918;  Kansas  City 
M.  &  O.  Ey.  Co.  V.  Hansard  (Tex.  Civ.), 
184  SW  329;  Southwestern  P.  C.  Co.  «. 
Moreno  (Tex.  Civ.),  181  SW  221; 
Bankers'  Trust  Co.  v.  Cooper  (Tex. 
Civ.),  179  SW  541;  Montague  v.  E.  Co. 
(Utah),  174  P  871;  Urich  v.  Min.  Co. 
(Utah),  169  P  263;  Eleganti  v.  Coal 
Co.,  50  Utah  585,  168  P  266;  Karnes  f. 
Co.  (Va.),  99  SE  562;  Fitzgerald  v. 
So.  Farm  Agency,  122  Va.  264,  94  SE 
761;  Yates  v.  Ley,  121  Va.  265,  92  SE 
837;  Eastern  Coal  &  Export  Corp.  v. 
Beazley,  121  Va.  4,  92  SE  824;  S.  v. 
Wingard,   92    Wash.    219,    168    P    725; 


Engstrand  v.  Hartnett  (Wash.),  180  P 
132;  Seattle  v.  Eefining  Co.,  102  Wash. 
286,  172  P  1161;  S.  v.  Cook,  81  W.  Va. 
686,  95  SE  792;  Howes  v.  E.  Co.,  77 
W.  Va.  362,  87  SE  456. 

[a]  The  refusal  of  a  written  (iharge 
covered  in  the  oral  charge  is  proper. 
London  v.  Brass  Works  197  Ala.  16, 
72  S  359. 

[b]  Eefusal  of  an  instruiction  that 
presumption  of  innocence  is  an  "in- 
strument of  proof"  is  not  error  where 
another  instruction  charged  that  such 
presumption  is  not  mere  form  but  at- 
tends defendant  through  all  stages  of 
the  trial.  P.  v.  Slaughter,  33  Cal.  App. 
365,  165  P  44. 

[c]  Precise  language  of  requested 
charge  need  not  be  given.  Cosby  v. 
Eeid,  21   6a.  App.  604,  94  SE  824. 

[d]  Special  instruction,  covered  by 
oral  charge  were  properly  refused. 
Cain  V.  S.  (Ala.  App.),  77  S  453. 
744-1  Millel'  v.  S.  (Ala.  App.),  75 
S  819;  ,  Tarwater  v.  S.  (Ala.  App.),  75 
S  816;  Langston  v.  S.  (Ala.  App.), 
75  S  715;  Burk  v.  S.  (Ala.  App.),  75 
S  702;  McCain  v.  S.,  129  Ark.  75,  196 
SW  363;  Leonard  v.  Henderson,  127 
Ark.  617,  192  SW  180;  P.  v.  Grandi, 
33  Cal.  App.  637,  165  P  1027;  P.  v. 
Lopez,  33  Cal.  App.  530,  165  P  722; 
P.  V.  Marino,  33  Cal.  App.  448,  165  P 
564;  P.  V.  Cornell,  29  Cal.  App.  430, 
155  P  1026;  Williams  v.  S.  (Fla.),  75 
S  785;  S.  V.  Pelser,  182  la.  1,  163  NW 
600;  Choate  v.  C,  176  Ky.  427,  195 
SW  1080;  S.  V.  Eose,  271  Mo.  17,  195 
SW  1013;  Samuels  v.  S.,  101  Neb.  383, 
163  NW  312;  Osgood  v.  Maxwell,  78 
N.  H.  35,  95  A  954;  Sutherland  v. 
Wampler,  119  Va.  800,  89  SE  875. 
745-5  In  re  Craven's  Will,  169  N.  C. 
561,  86  SE  587;  Galveston,  H.  &  S.  A. 
Ey.  Co.  V.  Miller  (Tex.  Civ.),  192  SW 
593. 

745-8  McDonald  v.  U.  S.,  241  Fed. 
793,  154  CCA  495;  Davis  v.  Hospital 
(Mo.  App.),  196  SW  104;  Kelly  v.  S., 
81  Tex.  Cr.  408,  195  SW  853;  S.  v. 
Ward,  96  Wash.  550,  165  P  794." 
745-12  McDonald  v.  U.  S.,  241  Fed. 
793,  154  CCA  496. 

745-13  Colusa  E.  Co.  v.  Leonard,  176 
Cal.  109,  167  P  878;  Fitzgerald  «.  Pao. 
Co.  (Cal.  App.),  173  P  91;  Saxon  v. 
Drake,  191  111.  App.  322;  Johnson  v. 
Plaster  Co.,  174  la.  498,  156  NW  721; 
Holbrook  v.  Seagrave,  228  Mass.  26, 
116  NE  889;     Gluckman  v.  Darling,  85 
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N.  J.  L.  457,  89  A  1016;      Williams  «. 

B.  Co.,  107  S.  C.  523,  93  SB.  183;  Ken- 
nedy V.  Supreme  Tent,  100  Wash.  36, 
170  P  371. 

746-17  Allen  v.  Nothern,  121  Ark. 
150,   180    SW   465. 

746-18      Partes   v.   S.,   19   Ga.  App. 
752,  92  SE  306;      Lefever  v.  Stephen- 
son (Mo.),  193  SW  840. 
747-23       Elliott    v.    Maves,    196    HI. 
App;  605. 

747-30  Altavilla  v.  R.  Co.,  222  Mass. 
322,  110  NB  970;  S.  v.  Eombolo,  91 
N.  J.  L.  560,  103  A  203;  In  re  Crav- 
en's WUl,  169  N.  C.  561,  86  SE  587; 
S.  V.  Butler  (Or.),  186  P  55;  Western 
TJ.  T.  Co.  V.  Goodson  (Tex.  Civ.),  202 
SW   766. 

748-31  Fagerholm  v.  Nielson 
(Conn.),  106  A  333;  S.  v.  Eombolo,  91 
N.  J.  L.  560,  103  A  203. 
748-33  S.  V.  Eombolo,  SI  N.  J.  L. 
560,  103  A  203;  Eosenberg  v.  Turner 
(Va.),  98  SB  763. 

749-41  Brewer  v.  S.,  15  Ala,  App. 
681,  74  S  764. 

750-45      Brewer  v.  S.,   15  Ala  App. 
681,   74  S   764. 
750-46     Hopkins  v.  Ey.  Co.,  170  N. 

C.  485,  87  SE  320. 

751-53  Martens  v.  Martens,  181  la. 
350,  164  NW  645. 

751-59     Warren  Bros.  Co.  v.  Wright, 
239  Fed.   71,   152   CCA   121. 
752-61     Newsom  v.  S.,  15  Ala.  App. 
43,  72  S  579;     McKinney  v.  S.  (Flu.), 
76  S  333. 

752-62  Casey  v.  Deinet,  192  111. 
App.  252;  Fitzsimmons  v.  Tr.  Co. 
(Mo.  App.),  200  SW  437;  Odom  v.  S. 
(Tex.  Cr.),  200  SW  833;  AJamo  Trust 
Co.  V.  Cunningham  (Tex.  Civ.),  203  SW 
413. 

[g]  Oral  instructions,  as  to  conduct 
of  the  jury  in  the  jury  room,  and  as  to 
forin  of  verdict,  are  not  erroneous, 
since  they  are  not  instructions  on  the 
law  of  the  case  such  as  the  statute  re- 
quires to  be  written.  S.  v.  Lewis,  62 
Mont.  495,  159  P  415. 
753-63  Blackmon  v.  S.  (Ala.),  77  S. 
347;  Barnett  Bros.  v.  Porter,  134  Ark. 
268,  203  SW  842;  Hinshaw  v.  S. 
(Ind.),  124  NE  458;  Luther  v.  Luther 
(Neb.),  170  NW  364;  Sgier  v.  E.  Co., 
260  Pa.  343,  103  A  730. 
754-65  Chesapeake  &  O,  Ey.  Co.  «. 
C,  184  Ky.  1,  210  SW  793. 
755-69  Osborn  «.  8.  (Ala.),  73  S 
985. 


755-72  [c]  A  verbal  charge  to  dis- 
regard a  portion  of  argument  of 
county  attorney  objected  to  is  a  viola- 
tion of  a  statute  forbidding  oral 
charge.  Pecht  v.  S.,  80  Tex.  Cr.  452, 
192  SW  243. 

757-80  Springer  V.  De  Wolf,  193  UL 
App.    60. 

757-85  Nelson  v.  Pae.  Co.,  107  S.  C. 
1,  92  SE  194. 

758-93     Fitzsimmons  v.  Tr.  Co.  (Mo. 
App.),   200   SW   437. 
762-15      Osborn  v.  8.   (Ala.),   73  S 
985. 

762-16  Collins  v.  Transfer  Co.,  98 
Wash.  597,  168  P  174. 
762-17  Chesapeake  &  0.  Ey.  Co.  V. 
C,  184  Ky.  1,  210  SW  793. 
763-20  Barnett  Bros.  v.  Porter,  134 
Ark.  268,  203  SW  842;  Cravens  V. 
Merritt,  178  Ky.  727,  199  SW  785; 
Collins  V.  Transfer  Co.,  98  Wash.  597, 
168  P  174. 

764-24  Ferrero  V.  S.  (Okl.),  166  P 
101. 

764-26  Osborn  v.  S.  (Ala.),  73  S 
985;  Barnett  Bros.  v.  Porter,  134  Ark» 
268,  203  SW  842. 

765-29  Eichardson  v.  S.  (Ala.  App.), 
75  S  629. 

766-35       Blair    v.    Canal    Co.    (Tex. 
Civ.),  203  SW  176. 
[j]       If    piroper   verdict   la   rendered 
failure  to  give  written  instructions  is 
harmless.      Alamo    Trust    Co.    v.    Cun- 
ningham   (Tex.   Civ.),   203   SW  413. 
769-54      Mobile   Light   &   E.   Co.   v. 
Thomas    (Ala.   App.),   77   S  463. 
769-59      Gibbons  v.  E.   Co.,  211  111. 
App.  138. 

770-64  Gibbons  v.  E,  Co.,  211  111. 
App.  138. 

770-65    Carroll  v.  S.  (Ala.  App.),  78 
S   717;       Mobile   Light    &   E.    Co.    v. 
Thomas    (Ala.  App.),  77  S  463. 
770-66     Mason  v.  8.  (Ala.  App.),  78 
S  321. 

771-73  Berry  v.  S.,  80  Tex.  Crim.  87, 
188  SW  997;  Carl  v.  Settegast  (Tex. 
Civ.),  211  SW  506. 
[a]  Instructions  on  special  Issues  need 
not  be  given  unless  requested.  Ports- 
mouth C.  Oil  Eef.  Co.  V.  Oil  Co.  (Ala.), 
77  S  8. 

771-75  Seaboard  A.  L.  E.  Co.  v. 
Kay  (Fla.),  74  S  523;  Worley  «.  S., 
21  Ga.  App.  787,  95  SE  304;  Hunter 
V.  C,  171  Ky.  438,  188  SW  472;  Panek 
V.  Ey.  Co.,  258  Pa.  589,  102  A  274. 
771-76      Jones  v.  S.,   101   Neb.   847, 
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166  NW  252;  Bondurant  v.  8.,  14 
Okl.  Cr.  388,  171  P  488;  Missouri,  O. 
&  G.  Ey,  Co.  V.  Davis,  54  Okl.  672,  154 
P   503. 

[a]  The  state  as  well  as  the  defend- 
ant has  the  right  to  have  issues  in  its 
favor  submitted.  Berry  v.  &.,  80  Tex. 
Cr.  87,  188  SW  997. 

771-77  Worley  v.  S.,  21  Ga.  App. 
787,  95  SE  304;  Stevens  v.  Co.,  168 
Ky.  648,  182  SW  840. 
[a]  A  fact  necessary  to  conviction 
when  controverted  In  evidence  must  be 
submitted  to  the  jury  with  proper  in- 
struction from  the  court.  Huddleston 
V.  C,  171  Ky.  187,  188  SW  332. 
772-79  Ala.  Great  So.  E.  Co.  ■». 
Snodgrass  (Ala.),  79  S  125;  Boshell 
V.  Cunningham  (Ala.),  76  S  937;  Bel- 
ser  V.  B.  (Ala.  App.),  79  S  265;  Sea- 
board A.  L.  E.  Co.  V.  Emfinger  (Ala. 
App.),  77  S  415;  Minor  v.  &.,  15  Ala. 
App.  556,  74  S  98;  Brown  Co.  v.  Mat- 
thews, 14  Ala.  App.  428,  70  S  287; 
Montgomery  v.  Stephens,  14  Ala.  App. 
274,  69  S  970;  Cooper  v.  Kelly  (Ark.), 
198  SW  94;  Arkansas  Nat.  Bank  v. 
Johnson,  122  Ark.  1,  182  SW  523; 
Heineke  v.  E.  Co.,  279  111.  210,  116 
NE  761;  P.  V.  Sehallman.  273  111.  564, 
113  NE  113;  Louisville  E.  Co.  v.  Os- 
borne, 171  Ky.  348,  188  SW  419;  Amer- 
ican Book  Co.  V.  Archer,  17'0  Ky.  744, 
186  SW  672;  Lunge  v.  Abbott,  114 
Me.  177,  95  A  942;  Osgood  v.  Max- 
well, 78  N.  H.  35,  95  A  954;  Askay 
V.  Malouey,  85  Or.  333,  166  P  29; 
Bond  V.  E.  Co.  (W.  Va;),  96  SE  932. 
772-80  Himrod  v.  Ft.  Pitt  Min.  & 
M.  Co.,  238  Fed.  746,  151  CCA  596; 
Ala.  Great  S.  E.  Co.  v.  Snodgrass 
(Ala.),  79  S  125;  Smith  «.  By.  Co., 
134  Minn.  404,  159  NW  963;  Scott  v. 
Lumb.  Co.  (Mo.  App.),  186  SW  1104; 
Title  Guaranty  T.  Co.  v.  Krez  (Mo. 
App.),  181  SW  1068. 
[a]  In  an  action  for  malicious  prose- 
cution instructions  drawn  on  the 
theory  of  plaintiff's  honest  belief,  that 
he  had  a  right  to  take  the  property, 
as  he  did,  there  being  no  evidence  to 
support  the  theory,  are  erroneous. 
Cote  V.  Gillette  (Mo.  App.),  186  SW 
538. 

773-81  Seaboard  A.  L.  E.  Co.  v.  Em- 
finger  (Ala.  App.),  77  S  415;  City 
Meat  Market  v.  Bolen,  121  Ark.  633, 
182  SW  277;  Union  Cotton  Mills  v. 
Harris,  144  Ga.  716,  87  SE  1029;  Pro- 
basco   V.    Shaw,   144   Ga.   416,   87   SE 


466;  P.  !).  Sehallman,  273  HI.  564,  113 
NE  113;  Collins  v.  Bank,  110  Miss. 
506,  70  S  581;  Daniels  v.  Ey.  Co. 
(Mo.  App.),  181  SW  599;  Owens  v.  E. 
Co.,  99  Neb.  364,  156  NW  661. 
[a]  An  Instruction  on  insanity  should 
be  controlled  by  the  evidence  and  rec- 
ord in  the  particular  case.  S.  v.  Weg- 
ener, 180  la.  102,  162  NW  1040. 
773-83  Western  C.  &  M.  Co.  v.  Har- 
rison, 122  Ark.  125,  182  SW  525. 
773-84  Osborn  v.  S.  (Ala.),  73  S 
985;  Louisville  &  N.  E.  Co.  v.  Jones, 
194  Ala.  334,  70  S  133;  Miller  v.  S. 
(Ala.  App.),  75  S  819;  Langston  v.  S. 
(Ala.  App.),  75  S  715;  Hampton  v. 
Tant,  15  Ala.  App.  463,  73  S  825; 
Hooper  v.  Herring,  14  Ala.  App.  455, 
70  S  308;  Birmingham  E.,  L.  &  P.  Co. 
V.  Torpy,  14  Ala.  App.  320,  70  S  198; 
Georgia  S.  &  F.  E.  Co.  v.  Thornton, 
144  Ga.  481,  87  SE  388;  Casey  v.  Eys. 
Co.,  269  111.  386,  109  NE  984,  LEA 
1916B,  824;  Weltz  v.  Conwell,  196 
111.  App.  211;  Wojciehowski  v.  Nation- 
al Council,  191  III.  App.  254;  Minor 
V.  Gordon,  171  Ky.  790,  188  SW  768; 
Moore  v.  Hart,  171  Ky.  725,  188  SW 
861;  Hoyt  v.  Kansas  City  Stockyards 
(Mo.),  188  SW  106;  Wallace  v.  E. 
Co.,  62  Mont.  345,  157  P  955;  North- 
ern Trust  Co.  V.  Bruegger,  35  N.  D. 
150,  159  NW  859,  AnnCasl917E,  447; 
Pierce  v.  Barks  (Okl.),  159  P  323; 
Williams  v.  Arends,  57  Okl.  556,  157 
P  313;  First  Nat.  Bank  v.  Brum- 
baugh, 55  Okl.  506,  154  P  1172;  S.  v. 
Harley,  107  S.  C.  304,  92  SE  1034; 
Kelley  *.  S.,  80  Tex.  Cr.  249,  190  SW 
173;  Crosby  v.  Stevens  (Tex.  Civ.), 
184  SW  7'35;  Galvestin,  H.  &  S.  A. 
Ey.  Co.  V.  Vogt  (Tex.  Civ.),  181  SW 
841;  Orange  County  Irr.  Co.  v.  Sande- 
fur  (Tex.  Civ.),  181  SW  777;  Eogers 
i;.  Bigelow,  90  Vt.  41,  96  A  417;  God- 
ley  V.  Gowen,  89  Wash.  124,  164  P  141. 
[c]  Giving  of  abstract  instructions  ia 
not  reversible  error  where  they  cor- 
rectly state  the  law  applicable  to  an 
issue  involved.  Grand  Eapids  &  I. 
Ey.  Co.  V.  Jaqua  (Ind.  App.),  115  NE 
73. 

773-85  Williams  v.  S.,  80  Tex.  Cr. 
12,  188  SW  430. 

773-86  Newsom  v.  S.,  15  Ala.  App. 
43,  72  S  579;  Livingstone  v.  Dole 
(la.),  167  NW  639;  American  Book 
Co.  V.  Archet,  170  Ky.  744,  186  SW 
672;  Crossin  v.  Ey.  Co.  (Mo.  App.), 
180  SW  454;     Scott  v.  Seymour,  105 
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S.  C.  42,  89  SE  398;  Bond  t;.  E.  Co. 
(W.  Va.),  96  SE  932;  Miner  v.  Boi- 
ling, 167  Wis.  213,  167  NW  242,  LEA 
1918D,  1178. 

774-88    [a]     Constituent  elements  of 
justification     of     homicide     should     be 
■given    in    instruction.      Hendley    v.    S. 
(Ala,),   76   S   904. 

774-90  Cavoretto  v.  Co.,  245  Fed. 
853,  158  CCA  193;  Seaboard  A.  L.  Ey. 
Co.  V.  Pemberton  (Ala.),  79  S  393;  De 
Nemours  Powder  Co.  v.  Hyde  (Ala.), 
77  S  733;  Bocquin  v.  Theurer,  133 
Ark.  448,  202  SW  845;  National  Union 
P.  Ins.  Co.  V.  School  Dist.,  131  Ark. 
547,  199  SW  924;  Eich  v.  Johnston, 
92  Conn.  599,  103  A  1003;  Milligan 
!-.  S.  (Fla.),  78  S  535;  Sammons  v. 
Wilson,  20  Ga.  App.  241,  92  SE  950; 
Indianapolis  T.  &  T.  Co.  v.  Lee  (Ind. 
App.),  118  NE  959;  Powers  v.  Glue 
Co.,  183  la.  1082,  168  NW  326;  City 
Nat.  Bank  v.  Mason,  181  la.  824,  165 
NW  103;  Chesapeake  &  O.  E.  Co.  v. 
Hogg,  177  Ky.  425,  197  SW  840;  Mer- 
ritt  V.  Craven,  168  Ky.  155,  181  SW 
970;  Illinois  Cent.  E.  Co.  v.  Kelly, 
167  Ky.  745,  181  SW  375;  Sergeant  v. 
B.  Co.,  198  Mich.  385,  164  NW  5'00; 
Western  Union  Tel.  Co.  v.  Eobertson, 
109  Miss.  775,  69  S  680;  Dunn  v.  Ins. 
Co.,  197  Mo.  App.  457,  196  SW  100; 
Pearson  v.  Ey.  Co.  (Mo.  App.),  200 
SW  441;  Security  T.  &  S.  Bank  v. 
Eavel,  24  N.  M.  221,  173  P  545;  Comp- 
ton  Bldg.  Corp.  v.  Dean,  170  NTS  972; 
Hesse  v.  Co.,  170  NYS  211;  Stutz- 
man  v.  Sargent,  165  NYS  643;  Ben- 
son V.  Johnson,  85  Or.  677,  165  P  1001, 
167  P  1014;  Jones  v.  Schnaufer  (Tex 
Civ.),  202  SW  367;  San  Antonio,  U. 
&  G,  E.  Co.  V.  Dawson  (Tex.  Civ.),  201 
SW  247;  Figueroa  v.  Madero  (Tex, 
Civ.),  201  SW  271;  Smith  v.  Smith 
(Tex.  Civ.),  200  SW  540;  Thornburg 
V.  Moon  (Tex.  Civ.),  180  SW  959; 
Pennsylvania  E.  Co.  «.  Jenkins,  123 
Va.  211,  96  SE  170. 
[e]  Contributory  negligence  not  being 
pleaded,  court  properly  refused  to  in- 
struct upon  it,  notwithstanding  plain- 
tiff testified  to  acts  showing  such 
negligence.  Bruenn  v.  School  Dist.,  101 
Wash.  374,  172  P  569. 
775-91  Pope  v.  Glenn  (Ala.),  75, S 
917;  MacArthur  Bros.  Co.  v.  Middle- 
ton  (Ala.),  75  8  895;  Sheldon  v.  James, 
175  Cal.  474,  166  P  8;  Shelton  v. 
Michael,  31  Cal.  App.  328,  160  P  578; 
Thompson  v.  S.,  20  Ga.  App.  176,  92 


SE  959;  Moore  v.  Wingerter,  196  111. 
App.  187,  190;  Barnes  v.  C,  179  Ky. 
725,  201  SW  318;  Fort  v.  Wiser,  179 
Ky.  706,  201  SW  7;  Louisville  &  N. 
E.  Co.  V.  Logan's  Admx.,  178  Ky  29, 
198  SW  537;  Benge's  Admr.  v.  Creech, 
175  Ky.  6,  192  SW  817;  Kinnaird  v. 
Spotswood  &  Son,  172  Ky.  612  189 
SW  904;  Bluthenthal  v.  May  Adv. 
Co.,  127  Md.  277,  96  A  434;  United 
Eys.  &  Elec,  Co.  V.  S.,  127  Md.  197, 
96  A  261;  O'Malley  v.  Ey.  Co.,  226 
Mass.  421,  115  NB  670;  Mark  v. 
Stuart-Howland  Co.,  226  Mass.  35,  115 
NE  42;  Mady  v.  Holy  Trinity,  etc. 
Church,  223  Mass.  23,  111  NE  413; 
Turnbow  v.  Dunham,  272  Mo.  53,  197 
SW  103;  S.  i;.  Ellison,  270  Mo.  645, 
195  SW  722;  O'Hara  v.  Const.  Co. 
(Mo.  App.),  197  SW  163;  Knapp  v. 
Dunham  (Mo.  App.),  195  SW  1062; 
Hornbeck  v.  Surety  Co.  (Mo'.  App.), 
195  SW  1054;  Kansas  City  Photo.  Co. 
V.  Bridge  Co.  (Mo.  App.),  195  SW 
1051;  S.  V.  Gantz  (Mo.  App.),  195 
SW  1047;  Haire  v.  Sehaff  (Mo.  App.), 
190  SW  56;  Garner  v.  Ins.  Co.  (Mo. 
App.),  200  SW  448;  Warner  v.  Ben- 
singer  (Mo.  App.),  198  SW  497;  Bov- 
iard  &  Seyfang  Mfg.  Co.  v.  Maitland, 
92  O.  St.  201,  110  NE  749;  St.  Louis" 
&  St.  Ey.  Co.  V.  Dobyns,  57  Okl.  643, 
157  P  735;  Hisaw  v.  S.,  13  Okl.  Cr. 
484,  165  P  636;  Askay  v.  Maloney,  85 
Or.  333,  166  P  29;  Klink  v.  Quinn,  37 
S.  D.  83,  156  NW  797;  Briscoe  v.  S., 
81  Tex.  Cr.  419,  196  SW  183;  Hous- 
ton, E.  &  W.  T.  E.  Co.  «.  Thorn  (Tex. 
Civ.),  197  SW  778;  Houston  &  T.  C. 
E.  Co.  V.  Iveraen  (Tex.  Civ.),  196  SW 
908;  Bankers'  Trust  Co.  v.  Cooper 
(Tex.  Civ.),  179  SW  541;  White  v. 
Shipley,  48  Utah  496,  160  P  441;  Pa. 
E.  Co.  V.  Jenkins,  123  Va.  211,  96  SE 
170;  Chesapeake  &  O.  Ey.  Co.  v.  Car- 
nahan,  118  Va.  46,  86  SE  863. 
[o]  Where  complaint  does  not  allege 
future  suffering  and  there  is  no  ex- 
press proof  thereof  but  evidence  shows 
continuous  suffering  since  accident  and 
probability  that  injury  would  not  en- 
tirely heal,  instruction  authorizing 
jury  to  include  damages  for  future 
pain  and  suffering  is  proper.  Bank- 
son  V.  Laflam,  92  Wash.  437,  159  P 
369. 

[p]  The  charge  must  follow  the  alle- 
gations in  the  indictment  and  submit 
to  the  jury  each  allegations  only.  Mil- 
ler V.  S.,  81  Tex.  Cr.  237,  195  SW  192 
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776-92  City  N»fc-'  Bank  v.  Mason, 
181  la.  824,  165  NW  103;  LouisvUle 
&  N.  Ey.  Co.  V.  Hulette,  171  Ky,  500, 
188  SW  653;  Hoyt  v.  Kansas  City 
Stockyards  (Mo.),  188  SW  106;  Sher- 
man Ice  Co.  V.  Klein  (Tex.  Civ.),  195 
SW  918;  Eureka  Ice  Co.  v.  BuckloO 
(Tex.  Civ.),  188  SW  510;  Consumers' 
Lignite  Co.  v.  Grant  (Tex.  Civ.),  181 
SW  202;  Pa.  E.  Co.  v.  Jenkins,  123 
Va.  211,  96  SE  170;  S.  v.  Donahue,  79 
W.  Va.  260,  90  SE  834. 

[c]  When  fraud  and  mistake  are  not 
pleaded,  instructions  thereon  are  im- 
proper. First  Nat.  Bank  v.  Staab,  102 
Kan.  369,  171  P  3. 

[d]  Where  answer  does  not  allege 
contributory  negligence,  instruction 
thereon  is  improper.  Smith  v.  Trac- 
tion Co.,  179  Ky.  322,  200  SW  460. 
776-94  Wolf  V.  S.,  72  Fla.  572,  ,3 
S  740;  Smith  v.  S.,  72  Pla.  263,  73  S 
188;  Gude  Co.  v.  Sign  Co.,  90  N.  J.  L. 
686,  101  A  392. 

776-95      Woodmen   of   the   World  v. 
McDaniel,  20  Ga.  App.  430,  93  SE  105; 
Westermayer  v.  Eys.   Co.    (Mo.  App.), 
181    SW    1044;       Sherman    Ice    Co.   v. 
Klein    (Tex.   Civ.),   195  SW  918. 
777-96     Columbian  Woodmen  v.  Dar- 
den,  131  Ark.  74,  198  SW  278. 
777-97     Crittenden  v.  8.,  13  Okl.  Cr. 
351,  164  P  675;     Angrist  v.  Burk,  77 
W.  Va.  192,  87  SE  74. 
777-98     Southern  Ey.  Co.  v.  Bynum, 
194  Ala.  190,  69  S  820;    Brinson  E.  Co. 
V.  Green,  20  Ga.  App.  397,  93  SE  38. 
777-1      Goldfarb  v.  Cohen,  92   Conn. 
277,  102  A  649;     Yarbrough  v.  S.,  13 
Okl.  Cr.  140,  162  P  678;    Chesapeake  & 
O.  E.  Co.  V.  Carnahan,  118  Va.  46,  86 
SE  863. 

778-3  Hawes  v.  Engler,  92  Conn.  608, 
103  A  975;  Southern  E.  Co.  «.  Weath- 
erby,  20  Ga.  App.  399,  93  SE  31 ;  Hen- 
ley V.  Toole,  20  Ga.  App.  146,  92  SE 
760;  Boyd  v.  Auto.  Co.,  182  la.  306, 
165  NW  908;  Stutsman  v.  E.  Co.,  180 
la.  524,  163  NW  580;  Harrington  v. 
Hindenlang,  227  Mass.  338,  116  NE 
489;  McDonald  v.  Cobb,  52  Okl.  581, 
153  P  138;  Gulf,  etc.  E.  Co.  v.  Car- 
penter (Tex.  Civ.),  201  SW  270;  West 
Lumb.  Co.  V.  Export  Co.  (Tex.  Civ.), 
196  SW  546;  Baldwin  v.  Drew  (Tex. 
Civ.),  195  SW  636. 
fa]  Or  upon  Issues  not  controverted. 
District  N.  Bank  •».  Mordeeai  (Md.), 
105  A  586. 


778-8  Sanders  v.  8.  (Ala.  App.),  79 
S  504;  Oakes  v.  S.,  135  Ark.  221,  205 
SW  305;  Johnson  v.  S.,  132  Ark.  128, 
200  SW  982;  Williams  v.  S.,  147  Ga. 
440,  94  SE  653;  Johnson  v.  C,  179 
Ky.  40,  200  SW  35;  Clayton  v.  S., 
81  Tex.  Cr.  385,  197  SW  591. 
[b]  Must  be  relevant  to  issues  being 
tried.  Settles  v.  8,  (Pla.),  78  8  287. 
779-9  Spivey  v.  S.,  133  Ark.  314,  198 
SW  101. 

779-11  Columbian  Woodmen  v.  Dar- 
den,  131  Ark.  74,  198  SW  278;  King 
V.  must.  Co.,  21  Ga.  App.  698,  94  SB 
890;  Monson  v.  E.  Co.  (la.),  165  NW 
305;  Hopson  v.  Union  T.  Co.,  101  Kan. 
499,  167  P  1059;  Sawyer  v.  E.  Co., 
231  Mass.  215,  120  NE  404;  Hughes 
V.  Bilby  (Mo.  App.),  198  SW  179; 
Baldwin  v.  Drew  (Tex.  Civ.),  195  SW 
636;  Bonnett-Brown  8.  S.  Co.  V. 
Gazette  (Tex.  Civ.),  201  SW  1044. 
779-12  Western  C.  &  M.  Co.  t.  Har- 
rison, 122  Ark.  125,  182  SW  525. 
779-13  Jones  «.  People's  Bank,  95 
Ohio  253,  116  NE  34;  Hughes  v.  Bilby 
(Mo.  App.),  198  SW  179;  Plath  v. 
Brunken,  102  Neb.  467,  167  NW  567; 
Missouri,  O.  &  G.  Ey.  Co.  v.  Davis,  54 
Okl.  672,  154  P  503;  Williams  v.  E. 
Co.,  107  8.  C.  523,  93  8E  183. 
780-16  McPhearson  v.  8.,  19  Ga. 
App.  232,  91  SE  336;  Bannister  r. 
Eealty  Co.,  131  Minn.  a48,  155  NW 
627;  Marion  v.  Const.  Co.,  216  N.  T. 
178,  110  NE  444;  Texas  &  P.  Ey.  Go. 
V.  Mercer  (Tex.  Civ.),  195  SW  263. 
780-17  Smith  Bros.  v.  Webb,  20  Ga. 
App.  313,  93  8E  74. 
781-23  Holbrook  v.  Seagrave,  228 
Mass.  26,  116  NE  889. 
781-25  Hill  V.  Elmore  (Ala.  App.), 
79  8  148;  Brinson  E.  Co.  v.  Green,  20 
Ga.  App.  397,  93  SE  38;  Hoyt  v.  Kan- 
sas  City  Stockyards  (Mo.),  188  SW 
106. 

782-31  [a]  An  Instruction  in  a 
criminal  action,  which  merely  states 
what  the  indictment  is  need  not  de- 
clare the  elements  of  the  offense 
charged  nor  what  the  law  deems  the 
gist  of  the  action.  8.  v.  Chambers, 
179  la.  436,  161  NW  470. 
782-35  McParlane  v.  Ey.  Co.,  288 
111.  476,  123  NE  638;  Adams  v  Tract. 
Co.  (Tex.  Civ.),  188  8 W  275. 
[b]  Instructions  as  to  the  legal  effect 
of  the  pleadings  should  be  given. 
Dwight  Mfg.  Co.  V.  Word  (Ala.),  75 
8  979. 
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782-37      Newton  v.  Ey.   Co.,   17   Ga. 
App.  624,  87  SE  908. 
783-42     McFarlane  v.  B.  Co.,  288  111. 
476,  123   NE   638;      Baker  v    Zimmer- 
man, 179  la.  272,  161  NW  479. 
784-49      Seaboard  Air  Line   Ey.   Co. 
V.  Kay  (Fla.),  74  S  523. 
784-50     Newton  v.  Allen  (Okl.),  168 
P   1009. 

785-51  Oakland  v.  Wheeler,  34  Cal. 
App.  442,  168  P  23;  Sutton  v.  Greiner, 
177  la.  532,  159  NW  268. 
7.85-54  Wichita  Falls  &  N.  W.  Ey. 
Co.  V.  Puekett  (Okl.),  157  P  112. 
785-56  Shipp  v.  S.,  81  Tex.  Cr.  328, 
196  SW  840. 

785-58  Bice  «;.  Brown,  98  Wash.  416, 
167  P  1097. 

786-60       Baker    v.    Schroeder    (Tex. 
Civ.),   198   SW   394. 
786-62     Tuthill  v.  Sherman,  39  S.  D. 
464,  165  NW  4. 

786-65  LouisvUle  &  N.  E.  Co.  v. 
Malone  (Ala.),  76  S  296;  Central  of 
Georgia  Ey.  Co.  v.  Mathis,  196  Ala.  32, 
71  S  674;  Penney  v.  Grant  .  (Ala. 
App.),  79  S  271;  Hooper  v.  Herring, 
14  Ala.  App.  455,  70  S  308;  Mills  v. 
Franklin,  130  Ark.  80,  196  SW  928; 
St.  Louis,  L  M.  &  S.  By.  Co  v.  Stew- 
art, 124  Ark.  437,  187  SW  920;  Kan- 
sas City  Southern  Ey.  Co.  v.  Teater, 
124  Ark.  1,  186  SW  294;  St.  Louis, 
I.  M.  &  S.  Ey.  Co.  V.  yaughan,  122 
Ark.  436,  183  SW  980;  St.  Louis  I  M. 
&  S.  Ey.  Co.  f.  Bostic,  121  Ark.  295, 
180  SW  988,  181  SW  135;  Bradley  v. 
Duggar,  22  Ga.  App.  386,  95  SE  996; 
Georgia  S.  &  F.  By.  Co.  v.  Overstreet, 
17  Ga.  App.  629,  87  SE  909;  Nix  f. 
Brunswick-Balke  C.  Co.,  191  111.  App. 
503;  Midland  Operating  Co.  v.  Mil- 
ler, 197  Mieh.  567,  164  NW  443;  P.  V. 
MeClintic,  193  Mich.  589,  160  NW  461, 
LEA  1917C,  52;  Sorensou  v.  Charle- 
voix B.  P.  Co.,  191  Mich.  86,  157  NW 
349;  Hamau  v.  Haight,  189  Mich.  600, 
155  NW  563;  Thomas  v.  Thomas  (Mo.), 
186  SW  993;  Hays  v.  B.  Co.  (Mo. 
App.),  201  SW  566;  Sherwood  v.  Ey. 
Co.  (Mo.  App.),  187  SW  260;  Clark 
V.  Lang  (Mo.  App.),  196  SW  409;  Bice 
V.  Transit  Co.  (Mo.  App.),  186  SW 
568;  Jones  v.  Derosset  (Mo.  App.), 
185  SW  239;  Marion  v.  Const.  Co., 
216  N.  T.  irs,  110  NE  444;  Picker  v. 
B.  Co.,  168  NTS  651;  Spittle  v.  E. 
Co.,  175  N.  C.  497,  95  SE  910;  Ander- 
son V.  8.,  13  Okl.  Cr.  264,  164  P  128; 
VVidiita   Falls   Tr.    Co.   v.   Adams,    107 


Tex.  612,  183  SW  155;  Texas  &  N.  O. 
E.  Co.  i;.  Marshall  (Tex.  Civ.),  184  SW 
643;  Morgan  v.  Co.,  47  Utah  417,  155 
P  451;  Eosenbaum  H,  Co.  v.  Lumb. 
Co.  (Va.),  97  SE  784;  Wilkins  v.  Hen- 
derson, 123  Va.  275,  96  SE  163;  Vir- 
ginia By.  &  P.  Co.  V.  McDimmick,  117 
Va.  862,  86  SE  744;  S.  v.  Morden,  87 
Wash.  465,  151  P  832;  Snider  v.  Eob- 
inett,  78  W.  Va.  88.  88  SE  599. 
[g]  Where  there  is  evidence  of  laches 
the  court  should  either  entertain  the 
defense  and  decide  it  or  submit  the 
issue  to  the  jury  with  proper  instruc- 
tions instead  of  ignoring  that  issued 
in  submitting  the  case  to  the  jury. 
Moore  v.  Lumber  Co.,  231  Fed.  1,  145 
CCA   189. 

[h]  Inconsistent  defenses. — While  the 
court  should  submit  all  defenses  even 
though  inconsistent,  he  must  not 
charge  the  jury  as  to  whether  defenses 
are  consistent  or  inconsistent.  Yar- 
brough  V.  S.  (Okl.  Cr.),  162  P  678. 
[i]  Where  there  are  two  theories  it,  is 
proper  to  instruct  on  each  of  them. 
Burge  V.  Nurseries,  176  Cal.  313,  168 
P  343. 

787-66  Ozark  F.  G.  Assn.  v.  Tetrick, 
130  Ark.  165,  197  SW  30;  Buglass  v. 
S.,  129  Ark.  651,  196  SW  467;  Graham 
V.  Co.,  30  Ida.  651,  168  P  9;  Louis- 
ville &  N.  E.  Co.  V.  McCoy,  177  Ky. 
415,  197  SW  801;  Lawbaugh  v.  Co. 
(Mo.  App.),  202  SW  617;  Darr  v. 
Gratiot  Co.  (Mo.  App.),  198  SW  481.; 
Picker  v.  B.  Co.,  168  NYS  651;  Kan- 
sas City,  M.  &  O.  Ey.  Co.  v.  Weather- 
by  (Tex.  Civ.),  203  SW  793;  Gulf,  etc. 
B.  Co.  V.  Gentry  (Tex.  Civ.),  197  SW 
482;  De  Nemours  &  Co.  v.  Hipp,  123 
Va.  49,  96  SE  280. 
[a]  Each  litigant  Is  entitled  to  in- 
structions fairly  presenting  his  theory 
of  the  case,  but  contradictory  instruc- 
tions must  not  be  applied  to  the  same 
facts.  Barr  v.  E.  Co.  (Colo.),  168  P 
263. 

787-67  Gagush  v.  Hoeft,  198  Mich. 
263,  164  NW  400;  Barnes  v.  S.  (Miss.), 
79  S  815;  Adams  v.  Tract.  Co.  (Tex. 
Civ.),  188  SW  275;  Martineau  v.  Han- 
son, 47  Utah  549,  155  P  432. 
[a]  In  all  cases  where  a  criminal  In- 
tent is  an  ingredient  of  the  crime  and 
necessary  to  constitute  guilt  it  is 
proper  when  the  evidence  justifies  it 
to  submit  to  the  jury  an  instruction 
on  the  subject  of  intoxication  as  ren- 
dering the  accused  incapable  of  form- 
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ing  an  intent.  Hayes  v.  C,  171  Ky. 
291,  188  SW  415. 

[b]  Insanity  from  intoxication. — ^Wiere 
there  is  evidence  that  defendant  was 
intoxicated  at  the  time  of  commis- 
sion  of  the  crime  an  instruction  on  in- 
sanity caused  by  intoxication  is  war- 
ranted. S.  V.  Murray  (Mo.),  193  SW 
830. 

787-69  Seaboard  A.  L.  Ey.  Co.  v. 
Pemberton  (Ala.),  79  S  393;  People '■ 
B.  &  Trust  Co.  V.  Walthall  (Ala.),  75 
S  570;  Veitch  v.  Hard  (Ala.),  75  S 
405;  Oil  Well  Supply  Co.  v.  Co.  (Ala.), 
73  S  899;  Ray  v.  Brannan,  196  Ala. 
113,  72  S  16;  Brown  v.  Shorter,  195 
Ala.  692,  71  S  103;  Crawley  v.  S.  (Ala. 
App.),  79  S  804;  Ga.  H.  Ins.  Co.  v. 
Bennett,  134  Ark.  62,  ,203  SW  279; 
Sheptine  v.  S.,  133  Ark.  239,  202  SW 
225;  Tanner  v.  Hinson,  147  Ga.  176, 
92  SE  1005;  De  Wolfe  v.  Pierce,  196 
111.  App.  360;  Farmers*  &  M.  M.  L. 
Assn.  V.  Mason  (Ind.  App.),  116  NE 
852;  Cincinnati,  N.  O.  &  T.  P.  E.  Co. 
V.  Jones'  Admr.,  177  Ky.  485,  197  SW 
932;  Kendall  Lumb.  Co.  v.  S.,  132 
Md.  93,  103  A  141;  Pixlee  v.  Motor 
Co.  (Mo.  App.),  198  SW  86;  Light- 
ner  v.  Dunham  (Mo.  App.),  195  SW 
1055;  Crossley  v.  Lumber  Co.  (l£o. 
App.),  187  SW  113;  Abilene  Gas  & 
Elee.  Co.  v.  Thomas  (Tex.  Civ.),  194 
SW  1016. 

[a]  Refusal  of  instruction  ignoring 
issue  raised  by  evidence  is  not  error 
even  though  such  defect  may  be  cured 
by  another  instruction  submitting  such 
issue.  Viles  v.  Viles  (Mo.  App.),  190 
SW  41. 

788-70  Ferryman  v.  8.,  12  Okl.  Cr. 
500,  159  P  937. 

788-78  Stephenson  v.  Atlantic  Terra 
Cotta  Co.,  230  Fed.  14,  144  CCA  312; 
Martin  v.  Bridges  &  Jelks  Co.,  18  Ga. 
App.  24,  88  SB  747;  Dimond  v.  Dev. 
Co.,  182  la.  400,  165  NW  1032;  Wood 
V.  Drug  Store,  190  Mich.  654,  157  NW 
403;  Modern  Woodmen  v.  Yanowsky 
(Tex.  Civ.),  187  SW  728. 
789-81  Sutherland  v.  Briggs,  182 
la.  1170,  166  NW  477;  Hutchison,  etc. 
Ice  Croam  Co.  v.  E.  Co.,  172  la.  527, 
154  IN  W  890;  Minor  v.  Gordon,  171 
Ky.  7»U,  188  SW  768;  Stevens  v.  Co., 
168  fi.y.  648,  182  SW  840. 
789-«:rS  Stevens  v.  Co.,  168  Ky.  648, 
182  SW  840;  Collins  v.  S.  (Tex.  Cr.), 
198   SW   143. 


789-84  Methvin  Min.  &  Inv.  Co.  V. 
Matthews,  147  Ga.  321,  93  SE  894. 
789-87  Eystinki  v.  Traction  Co.,  176 
Cal.  336,  165  P  952;  King  v.  Illust. 
Co.,  21  Ga.  App.  698,  94  SE  890;  Smith 
V.  Light  &  P.  Co.,  196  111.  App.  118; 
Harrison  v.  Garner,  110  Miss.   586,  70 

5  700;  Grady  v.  Eoyar  (Mo.),  181  SW 
428;  King  v.  Lusk  (Mo.  App.)  196 
SW  67;  Bristow  v.  Bank  (Okl.),  173 
P  221;  Kansas  City,  M.  &  O.  R.  Co.  v. 
McDaniel  (Okl.),  165  P  1144;  Wal- 
ters V.  Orth  (Okl.),  158  P  352;     Texas 

6  P.  E.  Co.  V.  Thorp  (Tex.  Civ.),  198 
SW  335;  Sanger  Bros.  v.  Trammell 
(Tex.  Civ.),  198  SW  1175;  Eppison  v. 
a.  (Tex.  Cr.),  198  SW  948. 
790-90  P.  V.  Osborne,  278  HI.  104, 
115   NE   890. 

790-91  Vivian  Collieries  Co.  v.  Cm- 
hall,  184  Ind.  473,  110  NE  672 
790-92  Hart-Parr  Co.  v.  Paine  (Tex. 
Civ.),  199  SW  822. 
790-93  Mt.  Clemens  S.  Co.  v.  E. 
Co.,  200  Mich.  33,  166  NW  531. 
790-95  Fire  Assn.  of  PhUa.  v.  Eich- 
ards  (Tex.  Civ.),  179  SW  926. 
791-96  Northern  C.  C.  Co.  v.  Bar- 
rowmau,  246  Fed.  906,  159  CCA  178; 
Madry  v.  S.  (Ala.),  78  S  866;  Hunts- 
ville  Mills  v.  Butner  (Ala.),  76  S  54; 
Franklin  v.  S.  (Ala.  App.),  78  S  411; 
S.  V.  Clark,  180  la.  477,  163  NW  250; 
S.  V.  Maddaus,  137  Minn.  249,  163  NW 
507;  Eobinson  v.  Cruzen  (Mo.  App.), 
202  SW  449;  Wall  v.  Weiler  (Mo. 
App.),  200  SW  731;  Munsey  v.  Go. 
(Tex.  Civ.),  199  SW  686;  Southern 
Tr.  Co.  V.  Gee  (Tex.  Civ.),  198  SW 
992;  Atlantic  C.  L.  E.  Co.  v.  Tyler 
(Va.'),  98  SE  641. 

791-97   Boston  Elev.  Ey.  Co.  v  Teele, 
248  Fed.  424,  160  CCA  434. 
791-98       Huffman   v.    Sudbury,      128 
Ark.  559,  194  SW  510;     Mulligan  v.  S., 
18  Ga.  App.  464,  89  SE  541;     Murray 
V.    Electric    Co.,    99    Kan.    507,   162   P 
1145;     Southwestern  P.  C.  Co.  v.  Chal- 
len    (Tex.   Civ.),   200    SW   213. 
791-99     Greenfield  v   Erodes,  21  Ga. 
App.  676,  94  SE  1036;     King  v.  Lusk 
(Mo.  App.),  196  SW  67. 
791-1       Delaware    &    Hudson    Co.   «. 
Ketz,  233  Fed.  31,  147  CCA  101. 
792-3     Harper  v.  Wilson  (Mo.  App.), 
191   SW  1024. 

792-4  Wichita  Falls  Tr.  Co.  v.  Adams, 
107  Tex.  612,  183  SW  155. 
792-7     Eenfroe     v.     Collins     &     Co. 
(Ala.),  78  S  395;    Ft.  Smith  Lumb.  Co. 
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13.  Baker,  123  Ark.  275,  185  SW  277; 
Moore  v.  Steel  Co.,  171  Cal.  489,  153 
P  912;  Tucker  v.  Ezell,  148  Ga.  47, 
95  SE  672;  Shannon  v.  S.,  147  Ga. 
172,  93  SE  86;  Sammons  v.  Wilson, 
20  Ga.  App.  241,  92  SE  950;  Sohaff- 
ner  v.  Massey  Co.,  270  111.  207,  110 
NE  381;  Silver  v.  Ey.  Co.,  193  111. 
App.  227;  Eobison  v.  Ins.  Co.,  192  III, 
App.  475;  Nix  v.  C.  Co.,  191  111.  App. 
503;  City  Nat.  Bank  v.  Mason,  181 
la.  824,  165  NW  103;  Eawleigh  M. 
Co.  V.  Bane,  181  la.  734,  165  NW  42; 
Miller  v.  Jones,  178  la.  168,  159  NW 
671;  Plantz  v.  Kreutzer,  175  la.  562, 
154  NW  785;  Blackburn  v.  Ey,  180 
Ky.  254,  202  SW  500;  Sibert  v.  E.  Co., 
198  Mich.  117,  164  NW  370;  Knapp  v. 
E.  Co.,  139  Minn.  338,  166  NW  409; 
Abernathy  v.  Lusk  (Mo.  App.),  182 
SW  1049;  Thayer  v.  E.  Co.,  21  N.  M. 
330,  154  P  691;  Carrington  v.  Hol- 
brook,  157  NTS  457;  Bouquet  v.  Awad, 
54  Okl.  55,  153  P  1104;  Morgar  v. 
Johns,  84  Or.  657,  165  P  369;  Wilson 
1!.  Investment  Co.,  80  Or.  233,  156  P 
249;  Jones  v.  Schnaufer  (Tex.  Civ.), 
202  SW  367;  Shipp  v.  S.,  81  Tex.  Cr. 
328,  196  SW  840;  Case  Thresh.  Mach. 
Co.  V.  Morgan  (Tex.  Civ.),  195  SW 
922;  San  Antonio  &  A.  P.  Ey.  Co.  v. 
Shankle  (Tex.  Civ.),  183  SW,  115; 
Southern  6.  &  G  E.  Co.  v.  Eicholson 
(Tex.  Civ.),  181  SW  529;  Eastern  C. 
&  E.  Corp.  V.  Beazley,  121  Va.  4,  92 
SE  824;  S.  V.  Lutz  (W.  Va.),  101  SB 
434;  Howes  v.  E.  Co.,  77  W.  Va.  362, 
87  SE  456. 

793-8  Baltimore  &  O.  E.  Co.  v. 
Wood,  228  Fed.  625,  143  CCA  147; 
Eusgell  V.  S.  (Ala.),  79  S  359;  Pull- 
man Co.  V.  Meyer,  195  Ala.  397,  70  S 
763;  Denton  Bros.  v.  Foster,  195  Ala. 
53,  70  S  152;  Jones  v.  S.  (Ala.  App.), 
74  S  843;  Smedley  v.  S.,  130  Ark.  149, 
197  SW  275;  P.  v.  Cornell,  29  Oal. 
App.  430,  155  P  1026;  Milligan  v.  S. 
(Pla.),  78  S  635;  Settles  v.  S.  (Fla.), 
78  S  287;  Winfield  v.  Truitt,  71  Fid. 
38,  70  S  775;  Southern  Marble  Co.  v. 
Newberry,  144  Ga.  253,  86  SB  1083; 
Wheeler  v.  Sanitary  Dist.,  270  111.  461, 
110  NE  605;  Hopple  v.  Powder  Co., 
194  III.  App.  156;  Wasson  Coal  Co.  v. 
Eefractories  Co.,  193  III.  App.  374; 
Muenter  v.  Plow  Co.,  193  111.  App.  261; 
Chicago  &  B.  E.  Co.  v.  Mitchell,  184 
Ind.  588,  110  NE  680;  Stutsman  v.  E. 
Co.,  180  la,  524,  163  NW  580;     Eieh- 


ardson  v.  Sioux  City,  172  la.  260,  154 
NW  430;  Stewart  Dry  Goods  Co.  v, 
Hutchison,  177  Ky.  757,  198  SW  17; 
Boss  V.  E.  Co.,  114  Me.  287,  96  A  223; 
Coppage  V.  Howard,  132  Md.  233,  103 
A  439;  Patterson  v.  Blatti,  133  Minn. 
23,  157  NW  717,  LEA1916B,  896; 
Friedman  v.  Griffith  (Mo.  App.),  196 
SW  75;  Miller  v.  People's  Sav.  Bank, 
193  Mo.  App.  498,  186  SW  547;  But- 
terfleld  v.  Ennis,  193  Mo.  App.  638, 
186  SW  1173;  S.  v.  Sedillo,  24  N.  M. 
549,  174  P  985;  Garrett  v.  S.  (Okl. 
Cr.),  174  P  799;  Gunnell  v.  Elev.  Co., 
81  Or.  408,  159  P  971;  Eowe  v.  Daugh- 
erty  (Tex.  Civ.),  196  SW  240;  Burkes 
V.  Tract.  Co.  v(Tex.  Civ.),  185  SW  428; 
St.  Louis  S.  W.  Ey.  Co.  v.  Kerr  (Tex, 
Civ.),  184  SW  1058;  North  Texas  Gas 
Co.  V.  Meador  (Tex.  Civ.),  182  SW 
708;  Pecos  &  N.  T.  Ey.  Co.  v.  Wink- 
ler (Tex.  Civ.),  179  SW  691;  Ablon 
V.  Wheeler,  etc.  Co.  (Tex.  Civ.),  179 
SW  527;  S.  v.  Bolton  (Vt.),  102  A 
489;  Clark  v.  Tudhope,  89  Vt.  246,  95 
A  489;  Norfolk  S.  E.  Co.  v.  Norfolk 
Truckers'  Exchange,  118  Va.  650,  88 
SE  318;  Norfolk  &  W.  Ey.  Co.  v.  Al- 
len, 118  Va.  428,  87  SE  558;  Bond  v. 
E.  Co.  (W.  Va.),  96  SE  932;  Snider 
V.  Eobinett,  78  W.  Va.  88,  88  SE  599; 
Brogan  v.  Traction  Co.,  76  W.  Va.  698, 
86  SE  753. 

794-9  Cattleman's  Trust  Co.  v.  Pruitt 
(Tex.  Civ.),  184  SW  716. 

795-11  Harlow  v.  Perry,  114  Me. 
460,  96  A  775. 

795-12  Gulf,  etc.  E.  Co.  v.  Adkin- 
son,  117  Miss.  118,  77  S  954. 
795-16  S.  V.  Asbury,  172  la.  606, 
154  NW  915;  Gude  Co.  v.  Sign  Co.,  90 
N.  J.  L.  686,  101  A  392. 
795-17  Cook  V.  Machine  Co.,  17  Ga. 
App.  543,  87  SE  832;  Dilly  v.  Land 
Co.,  173  la.  636,  155  NW  971;  Cos- 
grove  V.  Smith  (Tex.  Civ.),  183  SW 
109. 

[b]  Where  a  court  erroneously  denies 
a  motion  to  strike  incompetent  evi- 
dence the  refusal  of  a  charge  to  dis- 
regard such  evidence  is  error.  Occi- 
dent Fire  Ins.  Co.  v-  Linn  (Tex.  Civ.), 
179  SW  523. 

796-21  Eich  v.  Eyan,  103  Wash.  474, 
175  P  32. 

796-22     Cosgrove     v.     Smith     (Tex. 
Civ.),   183   SW   109;      Buchanan  v.  E, 
Co.   (Tex.  Civ.),  180  SW  625. 
797-23      Wood  v.   Drug  Store,     190 
Mich.    654,    157   NW   403;      Township 
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School  Dist  V.  McBae,  198  Mich.   693, 

165  NW  618. 

797-26     McPhillips  v.  Durkin  (E.  I.), 

103   A   929;    Stuart   v.  Smith-Courtney 

Co.,  123  Va.  231,  96  SE  241. 

797-28     National    Life    I»s.    Co.    V. 

Hedgecoth  (Ala.  App.),  77  S  422. 

797-29     Shanks  v.  E.  Co.,  98   Wash. 

509,  167  P  1074. 

797-31     Portland   &  O.  C.   E.   Co.  t>. 

Sanders,  86  Or.  62,  167  P  564. 

797-32     Herring  v.  E.  Co.  (Ala.),  82 

5  166;  SloBS-Sheffleld  S.  &  I.  Co.  i;. 
Thomas  (Ala.),  80  S  69;  Shipp  v.  Fer- 
guson (Ala.),  79  S  307;  Nashville,  C.  & 
St.  L.  Ey.  V.  Blaekwell  (Ala.),  79  S  129; 
Ferleaie  v.  Cook  (Ala.),  78  8  915;  Pin- 
son  V.  S.  (Ala.),  78  S  876;  Johnson  v. 
Johnson  (Ala.),  77  S  335;  Boshell  v. 
Cunningham  (Ala.),  76  S  937;  Wear  v. 
Wear  (Ala.),  76  S  111;  "White  v.  S.,  195 
Ala.  681,  71  S  458;  Craut  v.  S.  (Ala. 
App.),  79  S  768;  Sanders  v.  S.  (Ala. 
App.),  79  S  504;  Penney  v.  Grant 
(Ala.  App.),  79  S  271;  Manley  v.  8. 
(Ala.  App.),  79  8  149;  Fagan  Peel  Co. 
i;.  Harrison  Co.  (Ala.  App.),  79  S  144; 
Pool  V.  S.  (Ala.  App.),  78  S  311;  Her- 
bert V.  S.  (Ala.  App.),  77  S  83;  Butler 
V.  S.  (Ala.  App.),  77  S  72;  Adkins  v. 
S.  (Ala.  App.),  76  S  465;  Minor  v.  S., 
15  Ala.  App.  556,  74  S  98;  McCain  v. 
S.,  132  Ark.  497,  201  SW  840;  Mason 
V.  S.,  127  Ark.  289,  192  SW  207;  Griggs 
t;.  S.,  148  Ga.  211,  96SE262;  Mitchell  v. 
S.,  147  Ga.  468,  94  SE  570;  Williams 
V.  8.,  147  Ga.  440,  94  SE  553;  Western 

6  A.  E.  Co.  V.  Jarrett,  22  Ga.  App.  313, 
96  SE  17;  Daniel  v.  8.,  17  Ga.  App. 
774,  88  SE  694;  Noyes  v.  Des  Moines 
Club  (la.),  170  NW  461;  Johnson  v. 
Smith  (Minn.),  173  NW  675;  S.  v. 
Christianson,  131  Minn.  276,  154  NW 
1095;  Lamport  v.  Ins.  Co.  (Mo.),  199 
SW  1020;  Bads  v.  Tel.  Co.  (Mo.  App.), 
199  SW  710;  Wigan  v.  La  Follett,  84 
Or.  488,  165  P  579;  Kerr  v.  8.  (Tex. 
Civ.),  2Q5  SW  474;  Hegman  v.  Eob- 
erts  (Tex.  Civ.),  201  SW  268;  S.  v. 
Burns   (Utah),  168  P  955. 

798-35  Cox  V.  8.,  17  Ga.  App.  727, 
88  SE  214. 

798-36  Northern  C.  Co.  v.  Barrow- 
man,  246  Fed.  906,  159  CCA  178;  Daniel 
V.  Wade  (Ala.),  83  S  99;  Boshell  v. 
Cunningham  (Ala.),  76  S  937;  Jackson 
r.  Banking  Co.,  197  Ala.  349,  72  S  530; 
Kellar  v.  Jones,  196  Ala.  417,  72  S  89; 
Jones  V.  S.  (Ala.  App.),  74  S  843;  New- 
son  V.  a.,  15  Ala.  App.  43,  72  S  57'9; 


Hooper  v.  Herring,  14  Ala.  App.  455, 
70  8  308;  Kirby  v.  8.  (Ala.  App.),  82 
S  641;  Barnett  v.  8.  (Ala.  App.),  79  S 
675;  Kuhn  v.  8.  (Ala.  App.),  79  S  394; 
St.  Louis,  etc.  Co.  v.  Howard,  124  Ark. 
588,  188  SW  14;  P.  v.  Clement,  285  HI. 
614,  121  NE  213;  Strasberger  v.  Ele- 
vator Co.  (la.),  167  NW  184;  El  Paso 
B.  Ey.  Co.  V.  Benjamin  (Tex.  Civ.), 
202  SW  996;  Hart-Parr  Co.  v.  Paine 
(Tex.  Civ.),  199  SW  822;  Gulf  8.  Tel. 
Co.  V.  Evetts  (Tex.  Civ.),  188  SW  289. 
799-38  Starling  v.  Cotton  Mills,  171 
N.  C.  222.  88  SE  242. 
800-40  Tillotson  v.  Fulp,  172  N.  0. 
499,  90  8E  500. 

800-44  P.  V.  Ung  Sing,  171  Cal.  83, 
151  P  1145. 

800-47  Harkrider  v.  Howard,  134 
Ark.  575,  203  SW  14;  Steinberger  v. 
Garage  Co.,  176  Cal.  386,  168  P  570; 
Barrows  v.  Case  (Colo.),  165  P  779; 
Hubert  v.  E.  Co.,  90  Conn.  261,  96  A 
967;  Hostettler  v.  Mushrush,  194  111. 
App.  58;  Eosman  v.  Ins.  Co.,  127  Md. 
689,  96  A  875;  Bayne  v.  Everham,  197 
Mich.  181,  163  NW  1002;  Leedy  v. 
Wolf  (Mo.),  199  SW  1002;  S.  v.  Elli- 
son, 272  Mo.  571,  199  SW  984;  s.  c. 
270  Mo.  645,  195  SW  722;  Janes  v.  Dist. 
No.  2  (Mo.),  183  SW  697;  Firebaugh 
V.  Du  Bois  (Okl.),  158  P  924;  Dickson 
V.  Epps,  104  8.  C.  381,  89  SE  354;  Egan 
V.  Dotson,  36  S.  D.  459,  155  NW  783; 
Dreyfus  &  Co.  v.  Wooters,  l23  Va.  42, 
96  SE  235;  Norfolk  &  W.  E.  Co.  *. 
Spates,  122  Va.  69,  94  SE  195;  Pro- 
ducers' Coal  Co.  V.  Mining  Co.  (W. 
Va.),  95  SE  948. 

801-49  Newson  v.  8.,  15  Ala.  App. 
43,  72  8  679;  Eosman  v.  Ins.  Co.,  etc., 
127  Md.  689,  96  A  875;  Scott  v.  Lumb. 
Co.  (Mo.  App.),  186  SW  1104. 
801-50  Heskett  v.  E.  Co.,  245  Fed. 
326,  157  CCA  518;  Harvey  v.  S.,  15 
Ala.  App.  311,  73  S  200;  American  B. 
Co.  V.  Archer,  170  Ky.  744,  186  SW  672. 
802-54  Spivey  v.  8..  133  Ark.  314, 
198  SW  101. 
802-57     Spivey  v.  8.,  133   Ark.   314, 

198  SW  101;  Simmons  v.  Lusk,  128 
Ark.  336,  194  SW  11;  Central  Ga.  E. 
Co.  V.  Deas,  22  Ga.  App.  425,  96  SE 
267;  S.  V.  Glaze,  177  la.  457,  159  NW 
260;  S.  V.  Ellison,  270  Mo.  645,  195 
SW    722;    8.   V.   Ellison,    272   Mo.    571, 

199  SW  984;  S.  v.  Bean,  175  N.  C.  748, 
94  SE  705;  Firebaugh  r.  Du  Bois  (Okl.), 
158  P  924;  Producers'  0,  Co.  1?.  Min. 
Co.  (W.  Va.),  95  SE  948. 
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[e]  Inconsistent  Instructions  should 
not  be  given  and  a  bad  binding  instruc- 
tion is  not  cured  by  a  good  one.  Stuck 
V.  By.  Co.,  78  W.  Va.  490,  89  SE  280. 
803-58  S.  V.  Glaze,  177  la.  457,  159 
NW  260;  In  re  Workman's  Est.,  174 
la.  222,  156  NW  438;  McCabe  v.  Kel- 
leher,  90  Or.  45,  175  P  608;  Fire  Assn. 
V.  Eichards  (Tex.  Civ.),  179  SW  926; 
Neal  i;.  C.  (Va.),  98  SE  629;  Fireman's 
Fund  Ins.  Co.  v.  B.  Co.,  96  Wash.  113, 
164  P  765. 

803-59     Central  Ga.  E.  Co.  v.  Deas, 

22  Ga.  App.  425,  96  SE  267;  American 

Book  Co.  V.  Archer,  170  Ky.  744,  186 

SW  672. 

804-62     Janes   v.   Dist.    No.    2    (Mo. 

App.),  183.  SW  697. 

804-64     McEwen  v.  Vollentine  (Okl.), 

170  P  490;  Lund  ti.  Seattle,  99  Wash. 

3'00,  169  P  820. 

S04-66    Flick   V.   Ellis-Hall   Co.,   138 

Minn.  364,  165  NW  135;  S.  v   Fulcher, 

176  N.  C.  724,  97  SE  2. 

804-67  Addington  v.  8.  (Ala.  App.), 
74  S  846;  West  v.  S.,  13  Okl.  Cr.  312, 
164  P  327;  Musgrave  v.  Studebaker 
Bros.  Co.,  48  Utah  410,  160  P  117. 
805-68  Chesapeake  &  O.  E.  Co.  v. 
Needham,  244  Fed.  146,  156  CCA  574, 
LEA1918A,  1169;  Vivian  Collieries  Co. 
V.  Cahall,  184  Ind.  473,  110  NE  672. 
[c]  The  use  of  "dangerous"  instead 
of  unsafe  is  not  error  since  the  words 
are  synonymous.    Hanson  v.  Anamosa, 

177  la.  101.  158  NW  591. 

805-71  [d]  Stare  decisis.  —  It  is 
ground  for  reversal  to  give  an  errone- 
ous instruction  though  copied  from  an 
instruction  formulated  by  the  Supreme 
Court  in  a  previous  ease,  since  the  doc- 
trine of  stare  decisis  has  no  just  ap- 
plication under  such  circumstances. 
Vivian  Collieries  Co.  v.  Cahall,  184  Ind. 
473,  110  NE  672. 

806-75  Dunn  v. '  Land  (Tex.  Civ.), 
193  SW  698. 

[j]  Shouad  bo  clear,  uninvolved 
statement  of  the  law.  Hamner  &  Son 
1^  Johnson  (Ala.  App.),  77  S  446. 
807-81  Grizzard  v.  S.  (Ala.  App.), 
79  S  266;  Winslow  v.  By.  Co.  (Mo. 
App.),  192  SW  121;  Cote  v.  Gillette 
(Mo.  App.),  186  SW  538;  Melzner  v. 
B.  Co.,  61  Mont.  487,  153  P  1019. 
807-82  Lasater  v.  S.,  133  Ark.  373, 
198  SW  122;  Fourette  v.  Griffin,  92 
Conn.  388,  103  A  123,  LEA1918D,  876; 
Dircks  v.  Tonne,  183  la.  403,  167  NW 
103. 


807-83      Spivey  v.  S.,   133  Ark.  314, 
198  SW  101;  Condit  v.  S.,  130  Ark.  341 
197   SW   579;    Wilson   v.   S.,   130   ArkI 
204,  196  SW  921. 

807-84  [a]  Latin  words  in  instruc- 
tions improper.  Indianapolis  T.  &  T. 
Co.  V.  Thornburg  (Ind.  App.),  125  NE 
57. 

807-85     Martin       -t-.        Wigglesworth 
(Mo.  App.),  193  SW  906. 
810-1     Haines  v.  Co.,  182  la.  431, 165 
NW  1027. 

810-3  Sapp  V.  a.,  80  Tex.  Cr  363, 
190  SW  489. 

810-5  Louisiana  ft  A.  By.  Co  li. 
Woodson,  127  Ark,  323,  192  SW  174. 
811-9  Illinois  Central  E.  E.  Co.  v, 
Skaggs,  240  V.  S.  66,  36  Sup.  Ct.  249, 
60  L.  ed.  528;  Brewer  v.  Mort  Co.,  144 
Ga.  548,  87  SE  657;  Kleckley  v.  Ogle- 
thorpe Bk.,  19  Ga.  App.  251,  91  SE 
287;  Flick  v.  Ellis-Hall  Co.,  138  Minn. 
364,  165  NW  135;  Laurisch  v.  E.,  etc. 
Co.,  132  Minn.  114,  155  NW  1074;  S.  v. 
Volz,  269  Mo.  194,  190  SW  307;  Smith 
Co.  V.  Kimble,  38  S.  D.  511,  162  NW 
162. 

812-13  Gransden  v.  8.,  12  Okl.  Cr. 
417,  158  P  157. 

813-15  S.  V.  Willard  (Mo.),  192  SW 
437. 

816-33  Duggan  v.  Co.,  191  111.  App. 
499. 

817-35  Nix  V.  C.  Co.,  191  111.  App. 
503. 

817-36  Patton  v.  Union  T.  Co.,  101 
Kan.  388,  167  P  1041. 
818-39  [a]  Technical  words  used 
in  an  instruction  should  be  defined. 
Strother  v.  By.  Co.  (Mo.  App.),  183 
SW  657. 

818-40  State  v.  Stiles,  81  Or.  497, 
160  P  126. 

818-41  Bettoki  v.  Min.  Co.  (Mo. 
App.),  180  SW  1021. 
818-43  Bettoki  v.  Min.  Co.  (Mo. 
App.),  180  SW  1021;  S.  V.  Bombolo,  91 
N.  J.  L.  560,  103  A  203;  S.  v.  Allen 
(S.  C),  96  SE  401. 

[b]  A  refusal  of  instruction  to  define 
"burden  of  proof"  and  "preponder- 
ance of  testimony"  not  reversible  er- 
ror. Stine  Oil  &  Gas  Co.  v.  English 
(Tex.  Civ.),  185  SW  1009. 
818-44  Delaware  &  Hudson  Co.  v. 
Ketz,  233  Fed.  31,  147  CCA  101;  Smith 
V.  Brinson,  145  Ga.  406,  89  SE  363; 
Cook  V.  a.,  22  Ga.  App.  266,  96  SE  393; 
Freeman  v.  Petty,  22  Ga.  App.  199,  95 
SE    737;    Eichards  v.   Crosby,   179   la. 
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1355,  .162  NW  609;  Dabbs  v.  By.  Co. 
(Mo.  App.),  202  SW  276;  S.  v.  Allen 
(S.  C),  96  SB  401;  Black  v.  WUson 
(Tex.  Civ.),  187  SW  493;  Alamo  Trust 
Co.  V.  Prudential  L.  Ins.  Co.  (Tex. 
Civ.),  183  SW  787. 

[a]  A  request  for  instruction  on  tbe 
definition  of  a  teclinical  term  must  be 
made  in  order  to  predicate  error  on  the 
failure  to  define  term.  Southern  G.  & 
G.  E.  Co.  V.  Eicholson  (Tex.  Civ.),  181 
8W  529. 

819-47  Wilder  v.  S.,  148  Ga.  270, 
96  SE  325.  , 

819-48  Eiffel  v.  Letts,  31  Cal.  App. 
426,  160  P  845;  Freeman  v.  Bennett 
(Tex.  Civ.),  195  SW  238;  Alamo  Trust 
Co.  V.  Ins.  Co.  (Tex.  Civ.),  183  SW  787; 
Brogan  v.  Traction  Co.,  76  W.  Va.  698, 
86  SE  753. 

819-51  S.  V.  Lewis,  52  Mont.  495, 
159  P  415;  S.  v.  Eombolo,  91  N.  J.  L. 
560,  103  A  203;  Mutual  L.  Ins.  Co.  i;. 
Johnson  (Okl.),  166  P  1074;  Eamsey 
V.  Gibson  (Tex.  Civ.),  185  SW  1025; 
Brogan  v  Traction  Co.,  76  W.  Va.  698, 
86  SE  753. 

[a]  Defining  drunkenness. — An  in- 
struction that  drunkenness  is  no  de- 
fense is  not  erroneous  for  failure  to 
further  define  "drunkenness."  S.'  v. 
Bobbst,  269  Mo.^  214,  190  SW  257. 
820-55  8.  V.  Cancelmo,  86  Or.  379, 
168  P  721. 

820-56  Wegner  v.  Kelly,  182  la.  259, 
165  NW  449;  Pitman  v.  Drown,  176 
Ky.  263,  195  SW  815;  Eocci  v.  Acci- 
dent Co.,  226  Mass.  546y  116  NB  477; 
Millsaps  V.  Johnson  (Tex.  Civ.)  196 
SW  202. 

821-68C  South  C.  &  C.  St.  E.  Co.  v. 
Miller's  Admx.,  176  Ky.  701,  197  SW 
403. 

823-69  [67]  South  C.  &  C.  St.  E. 
Co.  V.  Miller's  Admx.,  176  Ky.  701, 
197  SW  403. 

824-71  Scheidol  W.  X-Eay  Co.  v. 
Bacon  (Mo.  App.),  201  SW  916. 
824-72  Pitman  v.  Drown,  176  Ky. 
263,  195  SW  815;  Bettoki  v.  Coal  & 
Min.  Co.  (Mo.  App.),  180  SW  1021. 
825-74  Carter  v.  S.,  21  Ga.  App  493, 
94  SE  630;  Flemington  H.  &  W.  E.  E. 
V.  Equip.  Co.,  21  Ga.  Appj  470,  94  SE 
644. 

825-75  Spencer  v.  S.,  128  Ark.  452, 
194   SW   863. 

826  82  "Willfvaiy"  and  "deliber- 
ately."— Roberts  v.  S.  (Tex.  Or.),  201 
SW  998. 


828-86  [a]  But  an  instruction  that 
uses  the  disjunctive  "or"  instead  of 
the  conjunctive  "and"  as  "force  or 
fear"  instead  of  "force  and  fear" 
will  not  constitute  error.  P.  v.  Ferrara, 
31  Cal.  App.  1,  159  P  621. 
828-87  Jones  v.  S.  (Ga.  App.),  99 
SE  893;  P.  v.  Crawford,  278  111.  134, 
115  NE  901. 

829-41     Pennsylvania    Co.    v.    White, 
242  Fed.  437,  155  CCA  213. 
830-42     Pullman    Co.   v.   Meyer,   195 
Ala.  397,  70  S  763. 

830-43  White  v.  S.,  195  Ala.  681,  71 
S  452;  Smith  v.  Hausdorf,  92  Conn.  579, 
103  A  939;  Eish  v.  Jackson,  104  S.  C. 
163,  88  SE  380. 

[f]  A  charge  on  the  law  applicable 
to  the  facts  is  not  a  charge  on  the 
facts.  Stone  v.  S.,  71  Fla.  514,  71  S 
634. 

831-44  Bocquin  i;.  Theurer,  133  Ark. 
448,  202  SW  845;  Smith  v.  Jackson,  133 
Ark.  334,  202  SW  227;  Hinson  v.  S., 
133  Ark.  149,  201  SW  811;  Victor 
Amer.  F.  Co.  v.  Melkusch,  24  N.  M.  47, 
173  P  198;  Broderick  v.  E.  Co.,  186 
App.  Div.  646,  174  NYS  571;  S.  v. 
Windley  (N.  C),  100  SE  116;  Eoanoke 
E.  &  L.  Co.  V.  Privette  (N.  C),  100  SE 
79;  Lassiter  v,  Ey.  Co.,  171  N.  C.  283, 
88  SE  335;  Lozano  v.  S.  (Tex.  Cr.), 
202  SW  510;  San  Antonio  U.  &  G.  E. 
Co.  V.  Dawson  (Tex.  Civ.),  201  SW 
247;  Gulf,  C.  ^  S.  F.  E.  Co.  v.  Gentry 
(Tex.  Civ.),  197  SW  482;  West  Lumb. 
Co.  V.  Export  Co.  (Tex.  Civ.),  196  SW 
546;  State  v.  Gaul,  88  Wash.  295,  152 
P  1029. 

832-45  S.  V.  Guffey,  39  S.  D.  84, 
163  NW  679. 

834-46     Starling  v.  Cotton  Mills,  171 
N.  C.  222,  88  SE  242;  Hegman  v.  Eob- 
erts  (Tex.  Civ.),  201  SW  268. 
834-47     Clinton   M.   Co.   v.  Bradford 
(Ala.),  76  S  74;  Cole  Motor  Car  Co.  v. 
Tebault,  196  Ala.  382,  72  S  21. 
835-49     [a]    Whether  there   is  evi- 
dence of  any  fact  is  not  proper  subject 
for  instruction;  Louisville  &  N.  Ey.  Co. 
V.  Moorer,  195  Ala.  344,  70  S  277. 
835-52     Warner  v.  MeLay,  92  Conn. 
427,  103  A  113;  Picker  v.  E.  Co.,  168 
NYS  651;   Frost  v.  King   (S.  D.),  167 
NW  494. 

fc]  Aflirmative  charge  properly  re- 
fused where  evidence  was  in  sharp 
conflict.  Patterson  v.  Holt  (Ala. 
App.),  78  S  637. 
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835-53  Stevena  v.  S.  (Ala.  App.), 
75  S  708;  Cline  v.  R.  Co.,  181  App.  Div. 
203,  168. NY8  303j  Hisaw  v.  8.,  13  Okl. 
Cr.  484,  165  P  636;  Houston  Chronicle 
Pub.  Co.  V.  Murray  (Tex.  Civ.),  185 
SW  407. 

836-56  Magee  v.  Gavins  (Tex.  Civ.), 
197  SW  1015. 

836-58  8.  V.  Matthews,  115  Me.  84, 
97  A  824. 

837-61  Newman  v.  Davis.  145  Ga. 
380,  89  SE  336. 

837-64  Newman  v.  Davis.  145  Ga. 
380,  89  SE  336;  Robinson  v.  Register, 
21  Ga.  App.  614,  94  SE  864;  Turner  v. 
S.,  20  Ga.  App.  165,  92  SE  975;  Clay- 
ton V.  8.,  18  Ga.  App.  329,  89  SE  349; 
Lassiter  v.  Ry.  Co.,  171  N.  C.  283,  88 
SE  335;  Grayson  v.  Damme  (Okl.),  158 
P  387;  Pullman  Co.  v.  Mqjse  (Tex. 
Civ.),  187  SW  249. 

838-65  Mason  v.  &..  127  Ark.  289, 
192  SW  207. 

[g]  That  the  Intimation  was  uninten- 
tional will  not  remedy  its  error.  Star- 
ling V.  Cotton  MUls.  171  N.  C.  222,  88 
SE  242. 

838-66     Williams  v.  S.,  147  Ga.  440, 
94  SE  553;  Nicholson  v.  8.,  13  Okl.  Cr. 
123,  162  P  447. 
839-67    Metz  v.  Metz,  106  S.  C.  514, 

91  SE  864. 

839-74     Samples   v.   8.    18   Ga.  App. 

286,   89    SE    375;    Hollinfeswopth   v.    S., 

17  Ga.  App.  725,  88  SE  213;  Brown  v. 

8.,  17  Ga.  App.  300,  86  SE  661;  State 

«.  Johnson,  139  La.  829,  72  S  370. 

840-77    Ray  v.  Patterson,  170  N.  C. 

226,  87  SE  212. 

840-80    Fountain  v.  Co.,  144  Ga.  550, 

87  SE  651. 

841-85     Farraris    v.    Lumb.    Co.,    88 

Wash.  106,  152  P  680. 

841-86     Reid    v.    R.    Co.    (Mo.),    187 

SW  15;  Norfolk  Southern  R.  Co.  v.  Ex- 

okange.  118  Va.  650.  88  SB  318. 

841-87    Murphy  v.  S..  14  Ala.  App. 

78,  71  S  967. 

842-89     Perkins   v.   V.   8..    228   TdA. 

408,  142  CCA  638;  P.  v.  Dufur,  34  Cal. 

App.  644,  168  P  590;  Warner  v.  McLay, 

92  Conn.  427,  103  A  113. 

843-97     S.  V.  Richards,  97  Wash.  687, 

167  P  47. 

843-99    Walton    v.    Busby,    147    Ga. 

487,  94  SE  562. 

843-2     Sutherland  v.  Briggs,   182  la. 

1170,  166  NW  477;  Sawyer  v.  By.  Co., 

231  Mass.  215,  120  NE  404. 


843-3.  Oppenheim  v.  IT.  S.,  241  Fed. 
625,  154  CCA  383;  Harper  v.  S  (Ala. 
App.),  75  S  829;  Langston  v.  8.  (Ala. 
App.),  75  S  715. 

844-4     Chicago,  B.  I.  &  G.  Ry.  Co.  v. 
Mitchum  (Tex.  Civ.),  194  SW  622. 
844-5     Nashville,  C.  &  St    L.  By.  v. 
Blackwell  (Ala.),  79  8  129. 
844-8    Not  of  the  law   in  homicide 
case.    Webb  v.  8.  (Ga.),  99  SE  630. 
844-9     S.  V.  Windley  (N.  C).  100  SE 
116;'   White   v.   Mill,   etc.,   Co.,   84   Or. 
224,   161   P   969,   164  P   736. 
844-10    Appeal  of  Wheeler,  91  Conn. 
388,  100  A  13;  Manda  Inc.  v.  R.  Co.,  89 
N.  J.  L.  327.  98  A  467. 
845-13     [a]    The  duty  of  the  court 
is  imperative  in  every  case  to  instruct 
the  jury  in  the  law  applicable  to  the 
case,   but   he   is  not   required  to   com- 
ment upon  the  testimony,  unless  in  his 
opinion  that  by  so  doing  he  may  assist 
them   in   arriving  at  the  right  conclu- 
sion.   Smith   V.   Rhode   Island   Co.,   39 
E.  I.  146.  98  A  1. 

846-17  Bridges  i".  Williams,  148  Ga. 
99,  95  SE  964;  Ferguson  v.  By.  Co. 
(Mo.  App.),  186  SW  1134;  S.  v.  Girone, 
91  N.  J.  L.  498,  103  A  803;  PhUlips  v. 
Giles,  175  N.  C.  409.  95  SE  772. 
,[b]  Must  not  comment  on  weight  of 
the  evidence. — Elliott  v.  8.  (Ala.  App.), 
78  8  633. 

847-23    Butterfield  v.  Ennis,  193  Mo. 
App.  638.  186  SW  1173. 
847-27     Hubbard  &  Co.  v.  Goodwin, 
175  N.  C.  174,  95  SE  152. 
847-28     Lockhart  v.  Bonding  &  Sur. 
Co.  (Mo.  App.),  195  8W  640. 
848-34    Peterson  v.  E.  Co.,  37  N.  D. 
440,  164  NW  42. 

849-36  Leverett  v.  8.,  112  Miss.  394, 
73'  8  273. 

849-38*  Sibert  v.  R.  Co..  198  Mich. 
117,  164  NW  370. 

849-40     In     re     McLaughlin's     Est. 
(Mich.),  167  NW  856. 
850-41     Davidson  v.  Restaurant  Co., 
201  Mich.  389,  167  NW  967,  LEA1918E, 
704. 

850-47  Hunt  v.  Becker,  173  App, 
Div.  9.  160  NY8  45. 
852-55  Augusta-Aiken  Ry.  &  Elec. 
Corp.  V.  Collins,  18  Ga.  App.  303,  89 
8E  444;  Vanderbilt  v.  Chapman,  175 
N.  C.  11,  94  SE  703. 
852-56  Perkins  v.  V.  8.,  228  Fed, 
408,  142  CCA  638;  Murphy  v.  8.,  14 
Ala  App.  78,  71  8  967;  Burch  v.  8.,  18 
Ga.  App.  290,  89  SB  341;  Dawson  «. 
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S.,  18  Ga.  App.  176,  88  SE  990;  Hicks 
V.  B.,  18  Ga.  App.  93,  88  SE  917;  Cason 
V.  S.,  16  Ga.  App.  820,  86  SE  644;  P.  v. 
Kiiig,  276  111.  138,  114  NE  601;  P.  v. 
Duzan,  272  111.  478,  112  NB  315;  Healy 
V.  E.  Co.,  196  111.  App.  1;  Vivian  Col- 
lieries Co.  V.  Cahall,  184  Ind.  473,  110 
NE   672;    S.   V.   Brackey,   175   la.   599, 

157  NW  198;  Peterson  v.  E.  Co.,  131 
Minn.  266,  154  NW  1093;  State  v.  Gar- 
gage,  88  N.  J.  L.  389,  95  A  625;  S.  v. 
Hanrahan,  88  N.  J.  L.  391.  96  A  1103; 
Ferguson  v.  S.,  79  Tex.  Cr.  641,  187  SW 
476;  Carter  v.  S.,  78  Tex.  Cr.  240,  J81 
SW  473;   S.  v.  Sohrock.  92  Wash.  69, 

158  P  1005. 

852-57  C.  V.  Dennery,  259  Pa.  223, 
102  A  874. 

853-59  Boren  v.  Bettis,  128  Ark. 
457,  194  SW  850;  Beal  v.  S.,  12  Okl. 
Cr.  157,  152  P  808. 

853-62  Ball-Thrash  Co.  v.  McCor- 
mick,  172  N.  C.  677,  90  SE  916. 
853-63  Choctaw  C.  &  M.  Co.  v. 
Dodd  (Ala.),  79  S  54;  P.  v.  Pitisci^  29 
Cal.  App.  727,  157  P  502. 
853-64  Bobinson  v.  Gray,  22  Ga. 
App.  25,  95  SE  324. 

854-65  Fern  v.  E.  Co.,  250  Pa.  487, 
95  A  590. 

854-68  C.  V.  Dennery,  259  Fa.  223, 
102  A  874. 

854-69  Ga.  Casualty  Co.  v.  Massey 
(Ala.),  79  S  33;  Birmingham  Ey.,  h.  & 
P.  Co.  V.  Lipscomb  (Ala.),  73  S  962; 
Doby  V.  S.,  15  Ala.  App.  591,  74  S  724; 
Hooper  v.  Herring,  14  Ala.  App.  455, 
70  S  308;  Columbian  Woodmen  v.  Dar- 
den,  137  Ark.  74,  198  SW,  278;  Solo- 
mon V.  Eobinion,  131  Ark.  593,  198  SW 
109;  Wilson  v.  S.,  126  Ark.  354,  190 
SW  441;  Olson  v.  Swift  &  Co.,  122  Ark. 
611,  182  SW  903;  Hart  v.  Traction  Co., 
175  Cal.  489,  167  P  885;  Fonts  v.  Pac. 
Co.,  30  Cal.  App.  633,  159  P  215;  Fine 
f.  Connecticut  Co.,  92  Conn.  626,  103 
A  901;  Florida- East  Coast  Ey.  Co.  v. 
MoElroy,  72  Fla.  90,  72  S  459;  Sloan  v. 
S.,  70  Fla.  216,  70  S  23;  Moultrie  v. 
Land,  145  Ga.  479,  89  SE  485;  Brewer 
V.  Mort.  Co.,  144  Ga.  548,  87  SE  657; 
Western  &  A.  E.  Co.  v.  Eoberts,  144 
Ga.  250,  86  SE  933;  Georgia  S.  &  F. 
Ey.  Co.  V.  Overstreet,  17  Ga.  App.  629, 
87  SE  909;  State  v.  Mox  Mox,  28  Ida 
176,  152  P  802;  Wende  v.  Ey.  Co.,  271 
111.  437,  111  NE  275;  Ferry  v.  "Wau- 
kegan,  196  III.  App.  81;  Johnson  v. 
Ey.  Co.,  193  III.  App.  387;  De  Voney  v. 
Chiappe,    192    111.    App.    435;    Nix    v. 


Brunswick-Balke  C.  Co.,  191  111.  App. 
503;  American  Hominy  Co.  v.  La  Forge, 
184  Ind.  600,  11  NE  8;  Cleveland,  C. 
C.  &  St.  L.  Ey.  Co.  V.  Cloud,  61  Ind. 
App.  256,  110- NE  81;  Wells  v.  Cham- 
berlain (la.),  168  NW  238;  Eether- 
ford  V.  Knights  &  Ladies,  183  la.  1099, 
168  NW  89;  S.  V.  Pelser.  182  la.  1, 
163  NW  600;  ^.  v.  Clark,  180. la.  477, 
163  NW  250;  Band  v.  C,  176  Ky.  343, 
195  SW  802;  Eoseberry  v.  Louisville 
Ey.  Co.,  168  Ky.  277,  181  SW  1117; 
Bolar  V.  Browning,  168  Ky.  273,  181 
SW  1109;  Goins  v.  C,  167  Ky.  603, 
181  SW  184;  Burroughs  v.  Cable  Co., 
199  Mich.  672,  165  NW  707;  Huni  v. 
St.  Louis  (Mo.),  211  SW  673;  Henson 
V.  Kansas  City  (Mo.),  210  SW  13; 
Quinn  v.  Van  Eaalte  (Mo.),  205  SW 
59;  S.  V.  Mills.  272  Mo.  526.  199  SW 
131;  Moyes  v.  Ey.  Co.  (Mo.),  186  SW 
1027;  Miller  v.  Busey  (Mo.).  186  SW 
983;  Galamba  v.  Foundry  Co.  (Mo. 
App.),  191  SW  1084;  Macon  v.  Fid.  & 
Dep.  Co.  (Mo.  App.),  189  SW  645; 
Davis  V.  Ey.  Co.  (Mo.  App.),  185  SW 
1170;  Bowen  v.  Buckner  (Mo.  App.), 
183  SW  704;  Stockwell  Co.  v.  Ey.  Co. 
(Mo.  App.),  182  SW  829;  Westermayer 
V.  Eys.  Co.  (Mo.  App.),  181  SW  1044; 
Travis  v.  Ins.  Co.  (Mo.  App.),  179  SW 
766;  Morrill  v.  Kansas  City  (Mo. 
App.),  179  SW  759;  Seitz  v.  Co.  (Mo. 
App.),  215  SW  485;  Pearson  v.  Ey.  Co. 
(Mo.  App.),  200  SW  441;  Grayson- 
McLeod  Lumb.  Co.  v.  Mfg.  Co.  (Mq. 
App.),  200  SW  96;  Moody  v.  Cowherd 
(Mo.  App.),  199  SW  586;  Estelle  r. 
Pub.  Co.,  99  Neb.  397.  156  NW  645; 
Eaught  V.  Weed,  170  App.  Div.  188, 
155  NYS  1053;  S.  v.  GriflSn,  175  N.  C. 
767,  94  SE  678;  Perry  v.  E.  Co.,  171 
N.  C.  158,  88  SE  156,  LEA1916B,  478; 
Littlefield  Loan  &  Inv.  Co  v.  Walk- 
ley  (Okl.),  166  P  90;  Clarke  v.  Uih- 
lein,  52  Okl.  48,  152  P  589;  Mackay 
V.  Toledo.  77  Or.  611,  152  P  250;  BeU 
V.  Jacobs,  261  Pa.  204,  104  A  587;  Di 
Sandro  v.  Gas  Co.,  40  E.  I.  551,  102  A 
617;  Pearson  v.  Ey.  Co.  (S.  C),  99 
SE  811;  San  Antonio  &  A.  P.  Ey.  Oo 
V.  McGill  (Tex.  Civ.),  202  SW  336: 
Griffin  v.  S.  (Tex.  Cr.).  202  SW  «7; 
Strickland  v.  S.,  81  Tex.  Cr.  643,  197 
SW  1104;  Chicago,  E.  I.  &  G.  E.  Co. 
V.  Smith  (Tex.  Civ.).  197  SW  614;  Wil- 
liams V.  E.  Co.  (Tex.  Civ.).  196  SW 
309;  Ft.  Worth  &  E.  G.  E.  Co.  v. 
Bryson  (Tex.  Civ.),  195  SW  1165;  Sna- 
man  v.  La»e  (Tex.  Civ.),  184  SW  366j 
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Bouthwestem  P.  C.  Co.  «.  Moreno  (Tex. 
Civ.)>  181  SW  221;  Thornbury  v. 
Moon  (Tex.  Civ.),  180  SW  959;  First 
State  Bank  v.  Cooper  (Tex.  Civ.),  179 
SW  295;  Carpenter  v.  Smithey,  118 
Va.  533,  88  SE  321;  Culp  v.  Ey.  Co., 
77  W.  Va.  125,  87  SE  187. 

[d]  In  a  suit  for  damages  to  a  ship- 
ment  of  cattle  from  unreasonable  de- 
lay, an  instruction  that  the  measure  of 
damages  was  the  difference  between 
the  cattle  as  they  were  when  they 
reached  the  market,  and  their  value 
if  they  had  arrived  in  good  condition 
and  in  reasonable  time  is  objectionable 
as  assuming  that  there  was  a  differ- 
ence between  the  value  of  the  cattle 
when  they  arrived  and  their  value  had 
they  arrived  earlier.  San  Antonio  & 
A.  P.  Ey.  Co.  V.  Shankle  (Tex.  Civ.), 
183  SW  115. 

[e]  In  an  action  for  death,  an  in- 
struction that  verdict  of  coroner's 
jury  exonerating  driver  of  truck 
though  not  conclusive  should  be  con- 
sidered held  to  be  erroneous  as  being 
on  the  weight  of  evidence.  Devine  v. 
Co.,  270  111.  504,  110  NE  780,  AnnCas 
1917B,  887. 

856-71  Nelson  v.  E.  Co.,  139  Minn. 
52,  165  NW  866;  Cooley  v.  Dunham, 
196  Mo.  App.  399,  195  SW  1058. 
856-72  Denton  Bros.  v.  Foster,  195 
Ala.  53,  70  S  152;  Ex  parte  Buckheit, 
196  Ala.  700,  72  S  1019;  Huguley  v. 
S.,  15  Ala.  App.  189,  72  S  764;  Jen- 
nings V.  S.,  15  Ala.  App.  116,  72  S 
690;  Seevers  v.  Coal  Co.,  179  la.  235, 
159  NW  194;  Himmel  v.  Levinstein, 
132  Md.  317,  103  A  848;  Coppage  v. 
Howard,  132  Md.  233,  103  A  439;  Ken- 
dall Lumb.  Co.  V.  S.,  132  Md.  93,  103  A 
141;  Mark  v.  Stuart-Howland  Co.,  226 
Mass.  35,  115  NE  42;  Bayne  v.  Ever- 
ham,  197  Mich.  181.  163  NW  1002; 
Friedman  v.  Griffith  (Mo.  App.),  196 
SW  75;  Doyle  v.  Ey.  Co.  (Mo.  App.), 
185  SW  1175;  8.  v.  Young  (N.  J.  L.), 
103  A  173;  Schwartz  v.  De  Jong,  1'02 
Misc.  553,  169  NYS  101;  Bell  «. 
Jacobs,  261  Pa.  204,  104  A  587;  Fern 
V.  E.  .Co.,  250  Pa.  487,  95  A  590; 
Southern  Traction  Co.  v.  Owens  (Tex. 
Civ.),  198  SW  150;  Brewster  v.  City 
(Tex.  Civ.),  196  SW  636;  McCuUoh 
V.  Mortgage  Co.  (Tex.  Civ.),  196  SW 
565;  Alamo  Trust  Co.  v.  Ins.  Co.  (Tex, 
Civ.),  183  SW  787;  Cosgrove  v. 
Smith  (Tex.  Civ.),  183  SW  109;  Tur- 
ner V.  McKinney  (Tex.  Civ.),  182  SW 


431;  Houston  Chronicle  Pub.  Co.  v. 
Bowen  (Tex.  Civ.),  182  SW  61; 
Phoenix  Assur.  Co.  v.  E  E.,  92  Wash. 
419,  159  P  369. 

867-73  Barrows  v.  Case  (Colo.),  165 
P  779;  Fine  v.  Connecticut  Co.,  92 
Conn.  626,  103  A  901;  Tucker  v.  Bzell, 
148  Ga.  47,  95  SE  672;  Simmons  v. 
Lanford,  21  6a.  App.  686,  94  SE  907; 
S.  V.  Gaunt,  98  Kan.  186,  157  P  447; 
Hauser  v.  Brewing  Co.,  199  Mich.  168, 
165  NW  862;  Davis  v.  Heck  (Miss.), 
79  S  59;  P.  v.  Faggello,  182  App.  Div. 
15,  169  NYS  276;  Sagers  v.  Smelting 
Co.,  50  Utah  423,  168  P  105;  Bk.  of 
Greenville  v.  Lowry  &  Co.,  81  W.  Va. 
578,  94  SE  985. 

857-74  Alverson  v.  Coal  Co.  (Ala.), 
77  S  547;  Marchio  v.  Duluth,  133 
Minn.  470,  158  NW  612;  Burns  v.  Fuel 
Co.  (Mo.  App.),  187  SW  145;  Wichita 
Falls  &  N.  W.  E.  Co.  v.  Woodman 
(Okl.),  168  P  209;  Di  Sandro  v.  Gaa 
Co.,  40  E.  I.  551,  102  A  617;  Town- 
send  V.  Pilgrim  (Tex.  Civ.),  187  SW 
1021;  White  v.  Peters  (Tex.  Civ.),  185 
SW  659;  Washington  Boom  Co.  v. 
Chehalis  Boom  Co.,  90  Wash.  350,  156 
P  2^. 

858-t7  S.  V.  Clark,  180  la.  477,  163 
NW  250;  Johnston  v.  Cornelius,  200 
Mich.  209,  166  NW  983,  LEA1918D, 
880. 

858-79  Ga.  Casualty  Co.  v.  Massey 
(Ala.),  79  S  33;  Cooley  v.  Dunham, 
196  Mo.  App.  399,  195  SW  1058. 
858-84  Yates  v.  S.,  17  Ga.  App.  313, 
86  SE  741;  Union  Traction  Co.  v.  El- 
more (Ind.  App.),  116  NE  837;  Mobile 
&  O.  E.  Co.  V.  Campbell,  114  Miss. 
803,  75  S  554;  Chicago,  etc.  E.  Co.  v. 
Johnson  (Okl.),  175  P  494;  Seaboard 
Air  Line  Ey.  v.  Abernathy.  121  Va. 
173,  92  SE  913. 

858-85  Lischko  v.  Potteiger,  260 
Pa.  439,  103  A  830 ;  Thomas  v.  E.  Co., 
256  Pa  549,  100  A  998;  Eleganti  v. 
Coal  Co.,  50  Utah  585,  168  P  266. 
859-86  GarriBi  v.  Kass,  201  Mich. 
643,  167  NW  833;  Wichita  Falls  & 
N.  W.  E.  Co.  V.  Woodman  (Okl.),  168 
P    209. 

859-87  Baker  v.  Schroeder  (Tex. 
Civ.),  198  SW  394. 

859-90  Southern  Ey.  Co.  v.  Hayea 
(Ala.),  73  S  945;  Murphy  v.  S.,  14 
Ala  App.  78,  71  S  967;  MeConnell  <: 
Booneville,  123  Ark.  561,  186  SW  82; 
Moore  v.  Steel  Co.,  171  Cal.  489,  153 
p  912;      Jones  v.  Wall,  22   G».  App. 
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513,  96  SB  344;  Curry  v.  8.,  17  Ga. 
App.  312,  86  SE  742;  Allen  v.  S.,  18 
Ga.  App.  1.  88  SE  100;  Smith  v.  S., 
186  Ind.  252,  115  NE  943;  Dunning  V. 
Burt,  180  la.  754,  162  NW  23;  P.  v. 
MuUis,  200  Mich.  505.  166  NW  859; 
Palmer  v.  Transfer  Co.  (Mo.),  209  SW 
8S2;  Chapman  v.  Brown,  192  Mo.  App. 
78,  179  SW  774;  Milliken  v.  Martinez, 
22  N.  M.  61,  159  P  952;  Barkley  v. 
Quick,  33  N.  D.  124,  156  NW  544; 
Cooper  V.  S.,  12  Okl.  Cr.  142,  152  P 
608;  Byers  V.  Ingraham,  51  Okl.  440, 
151  P  1061;  State  v.  Entwistle,  38 
E.  I.  417,  96  A  306;  S.  v.  Sonnen- 
Bchein,  37  S.  D.  585,  159  NW  101; 
Kirby  Lumber  Co.  v.  Bratcher  (Tex. 
Civ.),  191  SW  700;  American  Metal 
Co.  17.  Co.  (Tex.  Civ.),  202  SW  360; 
Hegman  v.  Eoberts  (Tex.  Civ.),  201 
^W  268;  McCauley  v.  McBlroy  (Tex. 
Civ.),  199  SW  317;  Smith  v  Spokane, 
103  Wash.  314,  174  P  2. 
[d]  Assuming,  one  way  or  the  other, 
the  point  in  dispute,  is  prejudicial  er- 
ror. Smith  V.  Bachus  (Ala.),  78  S 
888. 

[ej  Facts  patent  on  the  face  of  the 
rccoid  are  properly  assumed  in  an  in- 
struction. S.  V.  Ellison  (Mo.),  200  SW 
4ft3. 

861-94  Irwin  v.  Wilhoit  (Me.  App.), 
109  SW  588;  Smith  v.  Spokane,  103 
Vash.  314,  174  P  2;  111.  S.  Go.  r. 
Muza,  XP-i  Wis.  247,  159  NW  90S. 
862-95  Holcomb  &  Hoke  Mfg.  Co. 
V  Calaldo,  IK:)  Mich.  265,  165  NW  941. 
862-96  Johnston  v.  Cornelius,  200 
Mich.  209,  166  NW  983,  LEA1918D, 
880. 

863-4  Seaboard  Air  Line  Ey.  Co.  v. 
Hess  (Fla.),  74  S  500. 
863-6  Westermayer  v.  Eys.  Co.  (Mo. 
App.),  181  SW  1044. 
863-9  Pope  v.  Ivy,  117  Miss.  5'01,  78 
S  367;  Magee  v.  Gavins  (Tex.  Civ.), 
197   SW   1015. 

864-10  Dickens  v.  People,  60  Colo. 
141,  152  P  909. 

865-14  P.  V.  Schallman,  273  111.  564, 
113  NE  113;  Vivian  Collieries  Co.  v. 
Cahall,  184  Ind.  473,  110  NE  672; 
Johnston  v.  Delano,  175  la.  498,  154 
NW  1013;  S.  V.  Kearns,  139  Minn.  89, 
165  NW  480.  See  Boshell  v.  Cunning- 
ham (Ala.),  76  S  937. 
865-15  S.  V.  Hand,  170  N.  C.  703, 
86  SE  1005. 

866-17  Wood  V.  Ry.  Corp.,  172  Cal. 
15,  155  P  68. 


867-20      S.   V.  Pish    (Mo.),   195   SW 
997. 

867-27   S.   V.   Ausplund,   86   Or.   121, 
167  P  1019. 

867-38  S.  V.  Kearns,  139  Minn.  89, 
165  NW  480;  Chicago,  E.  I.  &  P.  Ey. 
Co.  V.  Dizney  (Okl.),  160  P  880. 
868-31  White  v.  S.,  195  Ala  681  71 
S  452;  Condit  V.  S.,  130  Ark.  341,  197 
SW  579. 

868-34    U.  S.  v.  Oppenheim,  228  Fed.- 
220. 

869-37  Welch  v.  King  (W.  Va.),  9S 
SE  844. 

[a]  Charge  based  on  hypothesis  direct- 
ly contrary  to  the  evidence  is  properly 
refused.  Seaboard  A.  L.  E.  Co.  t. 
Emfinger  (Ala.  App.),  77  S  415: 
869-39  May  Department  Stores  Co. 
V.  Eunge,  241  Fed.  575,  154  CCA  351; 
Birch  V.  Ward  (Ala.),  75  S  566. 
869-42  Drane  v.  S.,  147  Ga.  212,  93 
SE  217. 

869-43  Erie  E.  Co.  v.  Purucker,  244 
U.  S.  320,  37  Sup.  Ct.  629,  61  L.  ed. 
1166;  Wiggins  v.  S.  (Ala.  App.),  78  S 
413;  'Nashville,  C.  &  St.  L.  Ey.  ». 
Myrick  (Ala.  App.),  77  S  458;  Cain 
V.  S.  (Ala.  App.),  77  S  453;  Seaboard 
Air  Line  E.  Co.  v.  Emfinger  (Ala.  App.), 
77  S  415;  Auford  B.  O.  Co.  v.  Hud- 
son (Ala.  App.),  77  S  243;  Graham  «. 
Brown  Bros.  Co.,  30  Ida.  651,  168  P  9; 
Julius  Keller  Const.  Co.  v.  Herkless, 
59  Ind.  App.  472,  109  NE  797;  Ken- 
tucky Traction  &  T.  Co.  v.  Sharp,  176 
Ky.  794,  197  SW  463;  Coomstock  v. 
Amusement  Co.,  227  Mass.  146,  116  NE 
531;  Sikora  v.  Fellowcraft  Club,  189 
Mich.  235,  155  NW  495;  S.  v.  Mad- 
daus,  137  Minn.  249,  163  NW  507; 
Lawbaugh  v.  Co.  (Mo.  App.),  202  SW 
617;  Ottofy  V.  Trust  Co.,  197  Mo. 
App.  473,  196  SW  428;  Phipps  v.  E. 
Co.  (Mo.  App.),  196  SW  420;  Hart- 
ridge  V.  E.  Co.  (Mo.  App.),  196  SW 
59;  Davis  V.  E.  Co.,  175  N.  C.  648,  96 
SE  41;  S.  V.  Eeady  (S.  C),  96  SB ' 
287;  Ferries  Co.  v.  Brown,  121  Va.  13, 
92  SE   813. 

[c]  Must  state  entire  facts.-:— Seaboard 
A.  L.  E.  Co.  V.  Emfinger  (Ala.  App.), 
77   S.   415. 

870-44  Wood  v.  Ry.  Corp.,  172  Cal. 
15,  155  P  68;  Philadelphia,  B.  &  W. 
R.  Co.  V.  Smith,  132  Md.  345,  103  A 
945;  C.  V.  Dennery,  259  Pa.  223,  102 
A  874. 

871-46  Philadelphia,  B.  &  W.  R.  Co. 
V.  Smith,  132  Md.  345,  103  A  945, 
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871-4T  Kellar  v.  Jones,  196  Ala.  417, 
f2  S  89;  Louisville  &  N.  E.  Co.  v. 
Moorer,  195  Ala.  344,  70  S  277;  Minor 
V.  8.,  15  Ala.  App.  556,  74  S  98;  Reeves 
V.  R.  Co.,  196  111.  App.  322;  Kendall 
Lumb.  Co.  V.  S.,  132  Md.  93,  103  A 
141;  Capitol  Tr.  Co.  v.  McKeon,  132 
Md.  79,  103  A  314;  Crossley  v.  Lum- 
ber Co.  (Mo.  App.),  187  SW  113;  Ba- 
bayan  v.  Reed,  257  Pa.  206,  101  A  339. 
871-49  Kentucky  Traction  &  T.  Co, 
V.  Sharp,  176  Ky.  794,  197 'SW  463. 
871-50  Auxford  Brown  Ore  Co.  v. 
Hudson   (Ala.  App.),  77  S  243. 

872-51  Penney  v.  Grant  (Ala.  App.), 
79  S  271;  NashvUIe,  C.  &  St.  L.  By. 
V.  Blackwell  (Ala.),  79  S  129;  John- 
son V.  Johnson  (Ala.),  77  S  335;  Fagan 
Peel  Co.  V.  Harrison  Co.  (Ala.  App.), 
79  S  144;  Miller  v.  S.  (Ala.  App.),  75 
S  819;  Cox  V.  S.,  17  Ga.  App.  727,  88 
SB  214;  Healy  v.  E.  Co.,  196  111.  App.  1; 
Anfenson  v.  Banks,  180  la.  1066,  163 
NW  608,  LEA1918D,  482;  Brecken- 
ridge  V.  C,  176  Ky.  686,  197  SW  395; 
Ferguson  v.  Ry.  Co. '  (Mo.  App.),  186 
SW  1134;  Demara  v  Co.  (R.  L),  103  A 
708;  S.  V.  Guffey  (S.  D.),  166  NW  636; 
First  Nat.  Bank  v.  Smith  (Tex.  Civ.), 
183  SW  862. 

[b]  In  prosecntion  for  keeping  house 
of  prostitution,  an  instruction,  that,  if 
proved,  the  general  bad  reputation  of 
inmates  of  the  house,  for  virtue  and 
chastity,  might  be  considered,  is  error 
as  singling  out  and  emphasizing  evi- 
dence. S.  V.  Malloeh,  269  Mo.  235,  190 
SW  266. 

872-52  Penney  v.  Grant  (Ala.  App.), 
79  S  271;  Coplon  v.  S.,  15  Ala.  App. 
331,  73  S  225;  Griawold  v.  Home,  19 
Ariz.  56,  165  P  318;  P.  v.  Cavanaugh, 
30  Cal.  App.  432,  158  P  1053;  Cox  v. 
a,  17  Ga.  App.  727,  88  SE  214;  Stuck 
V.  Ey.  Co.,  78  W.  Va.  490,  89  SB  280. 
872-53  Cox  V.  S.,  17  Ga.  App.  727, 
88  SB  214. 

872-54  S.  V.  Dunn,  140  Minn.  308, 
168  NW  2. 

873-55  S.  V.  Asbury,  172  la.  606, 
154  NW  915. 

873-56  Public-Utilities  Co.  v.  Han- 
dorf,  185  Ind.  254,  112  NE  775;  Drake 
V.  Traction  Co.  (Tex.  Civ.),  197  SW 
610. 

873-57  8.  V.  Murray  (Mo.),  193  SW 
830. 

873-58  Hubert  v.  R.  Co.,  90  Conn. 
261,  96  A  967. 


874-63  Drake  v.  Traction  Co.  (Tex, 
Civ.),  197  SW  610. 

874-66  Kellar  v.  Janes,  196  Ala.  417, 
72  S  89;  Miller  v.  S.  (Ala.  App.),  75 
S  819;  Fealy  v.  Birmingham,  15  Al», 
App.  367,  73  S  296;  Tittle  v.  S.,  15 
Ala.  App.  306,  73  S  142;  Fowler  v.  8., 
130  Ark.  365,  197  SW  568;  Graham  v. 
S.,  72  Fla.  510,  73  8  594;  Worsham  v. 
Ligon,  144  Ga.  707,  87  SB  1025;  Doh- 
erty  v.  Ins.  Co.,  224  Mass.  310,  112 
NE  940;  Horn  v.  8.,  13  Okl.  Cr.  354, 
164  P  683. 

875-67      In   re    Eveleth's   Will,    177 
la.  716,  157  NW  257;      Wood  v.  Drug 
Store,  190  Mich.  654,  157  NW  4'03. 
876-71       S.    f.    Guffey    (8.   D.),    166 
NW  636. 

876-74  Minyard  v.  S.,  17  Ga.  App. 
398,   87    SE   70. 

877-81  Wood  V.  E.  Corp.,  172  Cal. 
15,  155  P  68;  Dawson  v.  Allen,  191  111. 
App.  399;  Weil  r.  Globe  I.  Co.,  179 
App.  Div.  166,  166  NYS  225;  Pioneer 
Hardwood  Co.  v.  Thompson,  49  Okl. 
502,  153  P  137. 

877-82  Wichita  Falls  &  N.  W.  R. 
Co.  V.  Woodman  (Okl.),  168  P  209; 
Drake  v.  Traction  Co.  (Tex.  Civ.),  197 
SW  610. 

878-84  P.  V.  Allen,  279  111.  150,  116 
NE  625;  Torrey  v.  Hardy  (Mo.),  196 
SW  1100;  Scheuer  v.  Manitowoc  & 
N.  T.  Co.,  164  Wis.  333,  159  NW  901. 
878-85  Warten  v.  Black,  195  Ala. 
93,  70  8  758;  State  v.  Webb,  266  Mo. 
672,.  182  SW  975. 

878-86  [a]  Where  there  is  strong 
evidence  to  oTercome  a  presumption  it 
is  the  court's  duty  to  instruct  the  jury 
that  the  presumption  is  without  pro- 
bative force.  Baltimore  Tr.  Co.  v. 
Swindell,  132  Md.  274,  103  A  566. 
878-89  S.  V.  Martin  (Mo.),  195  SW 
731;  Cochran  v.  C,  122  Va.  801,  94 
SE  329. 

880-90  Monk  v.  8.,  130  Ark.  J58, 
197  SW  580. 

881-91  [b]  Duration  of  presump- 
tion of  Innocence.  —  A  requested  in- 
struction that  the  presumption  of  in- 
nocence attends  the  defendant  until 
his  guilt  is  established  beyond  a 
reasonable  doubt  should  be  given  and 
its  refusal  is  error.  Diamond  v.  S.,  15 
Ala.  App.  33,  72  8  558. 
884-1  Kettles  v.  S.,  145  Ga.  6,  88 
SE  197. 

886-8  Indianapolis  &  C.  Traction  Co. 
V.   Sherry    (Ind.    App.),   116    NE    594; 
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Cainaggio  v.  Chapman  (Md.),  101  A 
672. 

[e]  Burden  of  proof  in  will  contest. — 
Williama  v.  Mooreh'ead,  116  Miss.  653, 
77  S  658. 

887-9      P.   V.    Schultz-Knighten,   277 

ni.  238,  115  NE  140. 

887-10     Levy  v.  Jarrett  (Tex.  Civ.). 

198   SW   333. 

887-11    Askew  v.  Amos,  147  Ga.  613, 

95  SE  5;  Albany  W.  Co.  v.  Hillman, 
147  Ga.  490,  94  SE  569;  Cent,  of  Ga. 
E.  Co.  V.  Deas,  22  Ga.  App.  425,  96  SE 
267;     Byrd  v.  Byrd,  22  Ga.  App.  354, 

96  SE  10;  Purity  Extract,  etc.  Co.  v. 
Co.,  20  Ga.  App.  105,  92  SE  548; 
Lazenby  v.  Citizens'  Bank,  20  Ga. 
App.  53,  92  SE  391;  Matthews  &  Sons 
V.  Richards,  19  Ga.  App.  489,  91  SE 
914;  Shelby  County  v.  Fisher,  137 
Tenn.  507,  194  SW  576. 

889-14    P.  V.  Kenyon,  201  Mich.  647, 

167   NW  997. 

889-16     S.  17.  Burgeis  (Mo.),  193  SW^ 

821. 

889-16     Jewel  T.  Co.  v.  Weber,  IZt 

Md.  178,  103  A'476. 

889-18    Grigga  v.  &.,  17  Ga.  App.  301, 

86   SE   726;      S.  v.  Lundhigh,   30   Ida. 

365,  164  P  690. 

889-20    rMerrick  v.  Ditzler,  91  O.  St. 

256,  110  NE  493. 

890-21     Lewis  v.  Light  Co.,  183  la, 

725,  167  NW  588. 

[b]      Instruction  erroneous. — ^Birminig- 

ham  E.  L.  &  P.  Co.  v.  Hunt  (Ala.),  76 

S    918. 

890-24      Eussell   v.  S.    (Ala.),   78  S 

916;       Huff   V.    S.    (Ala.    App.),    77   S 

939;      Adkins  v.   S.    (Ala.   App.),   76   S 

465;     Minor  v.  S.,  15  Ala.  App.  656,  74 

S  98;     People  v.  Cornell,  29  Cal.  App. 

430,    155   P   1026;      S.   v.   Castelli,   92 

Conn.  58,  101  A  476;      Witherspoon  v. 

S.  (Fla.),  80  S  61;     Mitchell  v.  S.,  147 

Ga.  468,  94  SE  570;     Griggs  v.  S.,  17 

Ga.   App.  301,  86  SE   726;      8.  v.  As- 

(bury,  172  la.  606,  154  NW  915;     S.  v. 

Eodriguez,  23   N.  M.   156,   167  P   426, 

LEA1918A,  1016;     Earnest  v.  8.  (Tex. 

Cr.),  201   SW  175;      Burton  v.   C,  122 

Va.  847,  94  SE  923. 

[f]  A  charge  that  jury  must  be  sat- 
isfied conclusively  of  defendant's  guilt 
before  they  can  convict  is  properly 
refused,  as  implying  that  guilt  must 
be  shown  to  a  mathematical  certainty 
Keith  V.  S.,  15  Ala.  App.  129,  72  S 
602. 


890-25    White  v.  S.,  195  Ala.  681,  71 

S  452. 

891-28     Gammel  v.  S.,  101  Neb.  533, 

163  NW  854,   166  NW  250. 

892-31     Jones  v.  8.  (Ala.  App.),  74 

S  843;     Brown  v.  S.,  15  Ala.  App.  611, 

74  S  733;  Watts  v.  S.,  20  Ga.  App. 
182,  92  SE  966;  P.  v.  Venckus,  278 
111.  124,  115  NE  880;  P.  v.  Osborne, 
278  111.  104,  115  NE  890;  Sherer  v. 
S.  (Ind.),  121  NE  369;  S.  v.  Orr,  175 
N.  C.  773,  94  SE  721;  S.  i;.  Martin, 
173  N.  C.  808,  92  SE  597;  Furr  c.  S. 
(Tex.  Cr.),  194  SW  395. 

892-32  P.  1}.  McClintic,  193  Mich. 
589,  160  NW  461,  LEA1917C,  52. 
893-33  [a]  Instruction  erroneous, 
placing  too  high  a  degree  of  proof  on 
the  plaintiff.  Monte  v.  Narramore 
(Ala.),  77  S  726.  - 
893-34  Josey  v.  S.,  20  Ga.  App.  85, 
92  SE  763. 

893-35  Cox  V.  S.,  17  Ga.  App.  727, 
88  SE  214;  P.  V.  Wallace,  279  111. 
139,  116  NE  700;  P.  v.  Parker,  284 
111.  272,  120  NE  14;  S.  v.  Arnett 
(Mo.),  210  SW  82;  S.  v.  Martin  (Mo.), 
195  SW  731;  S.  v.  Bunyon  (N.  J.  L.), 
107  A  33. 

[a]  Necessity  of  reiterating  Instnio- 
tion. — Where  jury  is  fairly  instructed 
that  they  must  be  satisfied  beyond  a 
reasonable  doubt  9f  accused's  guilt  it 
is  not  necessary  to  reiterate  such  in- 
struction as  to  various  phases  of  the 
case.  Thomas  v.  S.,  19  Ga.  App.  104, 
91   SE    247: 

893-38  Ng  Choy  Pong  v.  V.  S.,  245 
Fed.   305,  157  CCA  497. 

[b]  Instruction  disapproved.  "You 
must  find  defendant  not  guilty  unless 
the  evidence  is  such  as  to  exclude  to 
a  marked  certainty  every  supposition 
ibut  that  of  his  guilt"  was  properly 
refused.  Cain  v.  S.  (Ala.  App.),  77  S 
453. 

893-38     Edmonds  v.  S.   (Ala.  App.), 

75  S  873. 

894-38  West  v.  S.  (Ala.  App.),  75 
S  709. 

894-40  Minor  «.  8.,  15  Ala  App. 
556,  74  S  98. 

[b]  Properly  refufled  as  being  argn 
mentative. — The  jury  mui^t  havu  sot 
only  justifying  reasons  for  a  conclu- 
sion of  guilt,  not  only  must  they  be 
able  to  say  upon  reason  that  "ac- 
cused" is  guilty,  but  this  conclusion 
must  press  upon  the  minds  of  the  jury 
with    such    convincing    clearness    and 
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fore*  that  they  kre  unable  to  find  in 
the  whole  evidence  any  substantial  rul- 
ing for  a  contrary  conclusion.  Cain  v. 
a.  (Ala.  App.),  77  S  453. 
894-41  [a]  Chaige  disapproved  as 
inradlng  province  of  the  jiiry, — "If 
there  is  one  single  fact  proved  to  the 
satisfaction  of  the  jury  *  *  •  incon- 
sistent with  •  •  •  guUt,  this  is  suf- 
ficient to  raise  a  reasonable  doubt,  and 
the  jury  should  acquit."  Pinson  v.  S. 
(Ala.),  78  S  876. 

S94-42  Smith  t;.  S.  (Ala.  App.),  75 
8  829;  Hodge  v.  S.,  101  Neb.  419,  163 
NW  321- 

[a]  Instruction  charging  that  every 
fact  must  be  proven  to  their  satis- 
faction, properly  refused.  Butler  v.  S. 
(Ala.   App.),   77   S   72. 

[b]  "Eeasonably  satisfied"  should 
have  been  used  in  instruction  in  place 
of  "must  believe."  Climer  v.  Tel.  Co. 
(Ala.),  77  S  30. 

894-44     rrierson  v.  C,  175  Ky.  684, 

194  SW  914. 

895-4S    Crane    v.    V.    S.    (CCA),    259 

Fed.  480;    Witherspoon  v.  S.  (Pla.),  80 

S  61;     Thondpson  v.  S.  (Okl.  Cr.),  184 

P  467. 

896-47    Wolf  V.  8.,  130  Ark.  591,  197 

SW  582. 

897-51      C.  V.  Berney,   262   Pa.   176, 

105   A    54 

897-52    P.  V.  Grove,  284  HI.  429,  120 

NE  277;    S.  v.  Powers,  180  la.  693,  163 

NW   402. 

898-53     Grigge  v.  Nadeau,  250  Fed. 

781,  163  CCA  113. 

898-56      Dickey  v.  S.,  15  Ala.  App. 

135,  72  S  608;     Diamond  v.  S.,  ,15  Ala. 

App.  33,  72  S  558;     Fonts  v.  So.  Pac. 

Co.,  30  Cal.  App.  633,  159  P  215;  Sloan 

V.  Co.,  176  N.  C.  690,  96  SB  954;  Texas 

E.  Ey.  V.  Hooks  (Tex.  Civ.),  211   SW 

654;      Zeiger  v.  Woodson   (Tex.  Civ.), 

202  SW  163. 

[b]     A  requested  lastroctlon  that  "If 

there  Is  oae  single  fact  proven  to  thei 

satisfaction   of  the  jury,  which   is  in 

consistent  with   the  defendant's  guUt, 

this  is  sufficient  to  raise  a  reasonable 

doubt,"    is    properly    refused    on    the 

ground  that  it  invades  the  province  of 

the  jury.     Cowan  v.  S.,  15  Ala.  App. 

87,  72  S  578. 

899-59     Griggs  v.  Nadeau,  250  Fed. 

781,   163    CCA   113;      Minor   v.   S.,    15 

Ala.  App.  556,  74  S   98;      Lamport  v. 

Life  Assur.  Corp.,  272  Mo.  19,  197  SW 

95. 


899-61  Columbian  Woodmen  v.  Dar- 
den,  131  Ark.  74,  198  SW  278;  Lindei 
V.  S.,  17  Ga.  App.  310,  86  SE  741;  Deu- 
bier  V.  Bys.  Co.,  195  Mo.  App.  658,  187 
SW  813;  Munson  v.  S.,  13  Okl.  Cr. 
569,  165  P  1162. 

900-62  Murray  v.  Butte,  51  Mont. 
258,   151   P   1051. 

900-63     McGilvra  v.  By.  Co.,  35  N. 
D.   275,   159   NW   854. 
900-64      S.   V.    Shellmau    (Mo.).   192 
SW  435. 

900-65  Bobinion  «.  C,  118  Vft.  786, 
87  SE  553. 

900-67  Moore  v.  S.,  15  Ala.  App. 
152,  72  S  596;  Babb  v.  S.,  18  Ariz. 
505,  163  P  259,  AnnCasl918B,  925; 
Roberts  v.  S.,  72  Fla.  132,  72  S  649; 
S.  V.  Clark,  180  la.  477,  163  NW  250; 
Fitzsimmons  v.  Tr.  Co.  (Mo.  App.), 
200  SW  437;  Darneal  v.  S.  (Okl.  Cr.), 
167  P  234;  Darneal  v.  S.,  14  Okl.  Cr. 
540,  174  ^  290.  See  Byrd  v.  Byrd,  22 
6a.  App.  354,  96  SE  10. 
900-68  S.  V.  Smith,  103  Wash.  267, 
174  P  9. 

901-74       MoWhorter   v.   S.,    22    Ga. 
App.    251,   95    SE    1013. 
902-78     Martin  v.  Vaught,  128  Ark. 
293,   194   SW    10;       Calhoun   v.   Whit- 
comb,  90  Wash.  128,  155  P  759. 
902-79      Killian  v.  S.,  19   Ga.   App. 
750,  92  SE  227;     Watkins  v.  8.,  19  Ga. 
App.  234,  91   SE  284. 
902-83      P.  V.  Flores,  34   Cal.   App. 
393,  167  P  413. 

903-88  Denton  v.  S.,  131  Ark.  1,  198 
SW  111;  P.  V.  Munday,  280  Dl.  32,  117 
NE  286;  Foley  v.  By.  Co.,  193  Mich. 
233,  159  NW  506;  S.  v.  Eowe,  271  Mo. 
88,  196  SW  7. 

904-89  Adams  v.  8.  (Ala.  App.),  75 
S  641;  S.  V.  Lundhigh,  30  Ida.  365, 
164  P  690;  8.  v.  Eose  (Mo.),  193  SW 
811;  8.  v.  Shellman  (Mo.),  192  SW 
435:  S.  t).  Pace,  269  Mo.  681,  192  SW 
428;  8.  V.  Asbell  (Mo.  App.),  192 
SW  469;  S.  V.  Clark  (Mo.  App.),  202 
SW  259. 

905-90  Fitzsimmons  v.  Tr.  Co.  (Mo. 
App.),  200  SW  437. 
905-94  [a]  In  a  prosecution  for 
rape  wherte  the\  material  allegations 
are  proven  only  by  the  testimony  of 
prosecutrix  it  is  error  to  refuse  a 
charge  based  on  her  wilful  and  cor- 
rupt swearing.  McKissack  v.  8.  (Ala. 
App.),   75   S   701. 

905-95  S.  V.  Elby,  145  La.  — ,  83  S 
227. 
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OOS-^ae      Coplon  ».  S.,   15   A1».   App. 

331,  73  S  225. 

905-97     S.  v.  Sparks  (Mo.),  195  SW 

1031;      S.   1!.    Reeves    (Mo.),    195    SW 

1027;     S.  V.  Fish  (Mo.),  195  SW  997; 

S.  V.  Goods,  271  Mo.  43,  195  SW  1006. 

906-98    Harris  v.  S.,  19  Ga.  App.  741, 

92    SE    224. 

908-4    P.  «.  Eose  (Cal.  App.),  183  P, 

874. 

908-5      Murphy  v.  6.,  130  Ark,  353, 

197    SW    585. 

909-10     Fitter  v.  U.  S.   (CCA),  258 

Fed.  567;    Murphy  v.  S.,  130  Ark.  353, 

197  SW  585;     S.  v.  Dunn,  140  Minn. 

308,  168  NW  2;     Blankenship  v.  S.,  14 

Okl.  Cr.  575,  174  P  298;    HolluigBworth 

V.  S.,  80  Tex.  Cr.  299,  189  SW  488;  S. 

V.  Elmer,  49  Utah  6,  161  P  167. 

[c]     Or  tn.  cases  of  rape  or  seduction 

where    the    statute    provides   that    the 

prosecutrix   must   be   corroborated.     S. 

V.   Livingston,    105    S.    C.    251,   89   SB 

550. 

909-13     Spencer  v.  S.,  128  Ark.  452, 

194  SW  863. 

910-17  P.  V.  Blunkall,  31  Cal.  App. 
778,  161  P  997;-  S.  v.  Dunn,  140  Minn. 
308,  168  NW  2;  Haney  v.  S.,  81  Tex. 
Cr.  651,  197  SW  1102;  Hollinggworth 
V.  S.,  80  Tex.  Cr.  299,  189  SW  488. 
910-19  Fitter  v.  U.  S.  (CCA),  258 
Fed.  567;  Chrestenson  v.  Harms,  38 
S.  D.  360,  161  NW  343. 
910-20     S.  1!.  Wansong,  271  Mo.  50, 

195  SW  999. 

911-24  Brooks  v.  S.,  147  Ga.  470, 
94    SE    571. 

91'2-33  Conklin  t;.  S.,  21  Ga.  App. 
399,  94  SE  600. 

[c]     Instruction    correct. — Mitchell    v. 
S.,  147  Ga.  468,  94  SB  570. 
913-42     S.  V.  Barnes  (Mo.),  204  SW 
264. 

[c]  Wilfulness, — A  requested  instruc- 
tion that  the  jury  might  disregard  a 
witness'  entire  testimony  if  they 
found  he  had  testified  falsely  in  one 
thing  is  erroneous  ^s  .omitting  the  ele- 
ment of  wilfulness.  Ellis  v.  S.,  15  Ala. 
,App.  99,  72  S  578. 
913-44  Robert  v.  Bldg.  Co.,  198  Mo. 
App.  121,  199  SW  428. 
914-49  P.  V.  De  Vore,  271  HI.  27, 
110  NB  850;  S.  v.  Dunn,  140  Minn. 
308,  168  NW  2. 

[h]  Instruction  that  jury  "must"  dis- 
regard entirely  the  testimony  of  wit- 
ness who   has   sworn   falsely   properly 


refused.  Butler  V.  S.  (Ala.  App.),  77 
S  72. 

915-50  P.  V.  De  Vore,  271  111.  27, 
110   NE   850. 

915-52    Western  &  A.  R.  Co.  v.  Holt, 
22  Ga.  App.  187,  95  SB  758;     Kearney 
V.  S.,  21   Ga.  App.  500,  94  SE  625. 
915-55      Williams  v.  S.   (Ga.  App.), 
99  SE  43. 

916-56  Beyer  v.  IT.  S.,  261  Fed.  39, 
163  CCA  289. 

917-65  Alloggi  V.  Southern  Pac.  Co. 
(Cal.  App.),  173  P  1117;  Griggs  v.  By, 
Co.,  196  Mich.  258,  162  NW  960;  Lam- 
port V.  Ins.  Co.  (Mo.),  199  SW  1020. 
fd]  Ability  to  produce  the  evidence. 
The  court  should  not  instruct  as  to 
the  inference  to  be  drawn  from  failure 
of  one  party  to  produce  evidence  with- 
in his  power  to  produce  unless  it  clear- 
ly appears  that  he  could  have  pro- 
duced the  evidence.  Bump  v.  Mc- 
Grannahan,  61  Ind.  App.  136,  111  NB 
640, 

917-66        Plunkett      v.      Levengstom 
(CCA),  258  Fed.  889. 
917'-e7    Alloggi  V.  Southern  Pac.  Co. 
(Cal.   App.),   173   P   1117. 
918-70      Anderson  v.   Kendriek,   199 
Mich.   240,   165   NW   732. 
919-79     Sidebotham  v.  U.  S.   (CCA), 
253  Fed.  417;     S.  v.  Graves,  21  N.  M. 
556j  157  P  160. 

[g]  (1)  S.  V.  Frank,  90  N.  J.  L.  78, 
I'OO  A  606. 

921-80  Contra  Dunn  v.  S.  (Okl.  Cr.), 
176   P   86. 

922-85  Lowery  v.  8.,  135  Ark.  159. 
203  SW  838;  Cook  v.  S.,  22  Ga.  App. 
770,  97  SE  264;  Kinard  v.  S.,  19  Ga. 
App.  624,  91  SE  941;  Autrey  v.  S., 
18  Ga.  App.  13,  88  SE  715;  Harris  v. 
S.,  18  Ga.  App.  710,  90  SE  370;  8.  v. 
Moss  (la.),  168  NW  164;  S.  v.  Mills, 
272  Mo.  526,  199  SW  131;  Webb  v.  S. 
(Tenn.),  203  SW  955;  Love  v.  S. 
(Tex.  Cr.),  199  SW  623;  Eenfro  v. 
S.  (Tex.  dr.),  198  SW  957. 
[c]  Where  recent  possession  of 
stolen  goods  is  the  only  incriminating 
evidence  it  is  the  duty  of  the  court 
to  instruct  on  circumstantial  evidence 
without  request.  Harris  v.  S.,  18  Ga. 
App.  710,  90  SE  370.  ^ 
922-86  Bloodworth  v.  S.,  22  Ga. 
App.  132,  95  SE  532;  Harrell  v.  S.,  28 
Ga.  App.  104,  95  SE  537;  Chislon  v. 
S.,  19  Ga.  App.  607,  91  SE  893;  Hen- 
derson V.  S.,  81  Tex.  Cr.  620,  197  SW 
869. 
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923-8S      S.  V.  Fitzgerald   (Mo.),  201 

SW  86;     Johnson  v.  8.  {Tex.  Cr.),  200 

SW  522;     Clauneh  v.  S.  (Tex.  Cr.),  198 

SW   307. 

923-89      HoUingaworth  v.  S.,  17  Ga. 

App.  725,  88  SE  213;     Speers  v.  S.,  80 

Tex.  Cr.  421,  190  SW  164;     Holling&- 

worth  i;.  S.,  78  Tex.  Cr.  489,  182  SW 

465,  481. 

923-90      Sanders  v.   S.    (Ala.),   79  S 

375;     Brown  v.  S.,  148  Ga.  264,  96  SE 

435;    Williamson  v.  S.,  22  Ga.  App.  787, 

97  SE  195;      S.  V.  Willard   (Mo.),  192 

SW  437. 

923-91      Brown  v.  S.,  134  Ark.   597, 

203   SW  1031;      P.  v.   Gorman,  31   Cal. 

App.   762,   161   P   757;       Golden   v.    S. 

(Ga.  App.),  99  SE  470;     P.  v.  Findley, 

286  111.  368,  121  NE  608;     Cleveland  v. 

S.   (Tex.   Cr.),   200   SW  152. 

924-94     Lockett  v.  S.,   20   Ga.   App. 

180,  92  SE  948;     Seders  v.  S.,  81  Tex. 

Cr.  506,  195  SW  1146. 

924-9S    S.  V.  Mills,  272  Mo.  526,  199 

SW   131;       Johnson   v.  S.    (Tex.   Cr.), 

197  SW  995. 

[c]    If  admissions  axe  accompanied  by 

explanatory     statements,     ipatructiona 

upon   circumstantial   evidence  must  be 

given.     Eollins  v.    S.    (Tex.    Cr.),    203 

SW   355. 

924-98      S.  V.   Moss    (la.),   168    NW 

164. 

925-99    People  v.  Ung  Sing,  171  Cal. 

83,  151  P  1145. 

925-3      Williams  v.   B.    (Fla.),   75    S 

785;      Robinson  v.  S.    (Ind.),   124   NE 

489. 

926-10    McCarty  v.  Nelson,  129  Ark. 

280,  195  SW  689;     Minor  v.  E.  Co.,  97 

Kan.  260,  155  P  35;     Little  v.  C,  177 

Ky.    24,    197   SW    514;       S.   v.   Bolton 

(Vt.),  102  A  489. 

[k]       In    defining    the    purpos^   for 

which  limited  evidence  Is  admitted  the 

instruction    must    not    be    too    general. 

Elliott  V.  S.,  19  Ariz.  1,  164  P  1179. 

927-12     Strasberger   v.   Elevator    Co. 

(la.),  167  NW  184. 

927-15      P.  v.  De   Vore,   871  111.  27, 

110    NE    850. 

027-16      Edwards  v.  S.,  80  Tex.   Cr. 

485,  191  SW  542. 

928-19     S.  V.  Glaze.  177  I».  457,  159 

NW  260. 

928-21     Patterson  v.  S.  (Ala.),  79  S 

459. 

929-22    Postal  Tel.  C.  Co.  v.  Minder- 

hout,  14  Ala.  App.  392,  71  S  89;     Euse 

P,  S.,  186  Ind.  237,  115  NE  778,  LEA 


1917E,  726;  Day  v.  C.  173  Ky.  269, 
191  SW  105;  Brownell  u.  Moorehead 
(Okl.),  165  P  408;  S.  V.  Burns,  107 
S.  C.  351,  92  SE  1033;  Alexander  i;. 
Conley  (Tex.  Civ.),  187  SW  254;  Ely- 
stone  V.  E.  Co.,  97  Wash.  46,  165  P 
1049. 

930-24    Lisko  v.  Uhren,  130  Ark.  11, 
196   SW  816;     Shimmin  v.  Mining  Co. 
(Mo.  App.),  187  SW  76. 
931-30    Muse  v.  Ford  Motor  Co.,  175 
N.  C.  466,  95  SE  900;     King-Collie  Co 
V.    W.    Co.    (Tex.    Civ.),    205   SW    748; 
Southwestern   P.    C.   Co.   v.   Presbitero' 
(Tex.  Civ.),  190  SW  776. 
931-31     Citizens'  Trust  Co.  v.  Tindle 
(Mo.   App.),  194  SW   1066. 
933-40      Griggs   v.  S.,   17   Ga.    App. 
301,    86    SE    726. 

934-45  Horton  v.  S.,  21  Ga.  App. 
120,  93  SE  1012;  Moore  v.  S.,  17  Ga. 
App.  344,  86  SE  822;  C.  v.  Bednorciki 
(Pa.),  107  A  666;  Woods  v.  S.,  80 
Tex.  Cr.  73,  188  SW  980. 
934-46  HoUiday  v.  S.  (Ga.  App.), 
98  SE  386;  S.  v.  Leete  (la.),  174 
NW  253;  P.  V.  Montlake,  184  App. 
Div.  578,  172  NYS  102;  Collins  v.  S. 
(Tex.  Cr.),  198  SW  143. 
935-48  McKissaek  v.  S.  (Ala.  App.), 
75  S  701;  People  v.  Visconti,  31  Cai 
App.  169,  160  P  410,  411. 
935-50  Barbour  v.  8.  (Ga.  App.),  99 
SE  782;  C.  V.  Bednorciki  (Pa.),  107  A 
666. 

935-52  HoUiday  v.  S.  (Ga.  App.), 
98  SE  386;  Soiia  t).  S.  (Tex.  Cr.),  208 
SW  57. 

035-53  S  V.  King,  101  Kan.  189,  165 
r  665;  S.  V.  Grice,  106  S.  C.  279,  91 
SE   383. 

936-54  Conklin  v.  S.,  21  Ga.  App. 
399,  94   SE   600. 

938-61  Hunt  v.  S.  (Tex.  Cr.),  214 
SW  983. 

938-63  Hayes  v.  C.  171  Ky.  291, 
188   SW   415. 

938-65  Greer  v.  U.  S.,  240  Fed.  320, 
153  CCA  246;  P.  v.  Waugh,  30  Cal. 
App.  402,  158  P  336;  S.  v.  Gaunt,  98 
Kan.  186,  157  P  447;  Eobinson  v.  C, 
118  Va.  785,  87  SE  553. 
939-67  Hill  v.  S.,  18  Ga.  App.  259, 
89  SE  351. 

939'-68  [b]  The  proTince  of  the 
jury  is  Invaded  by  an  instruction  "If 
you  believe  the  evidencei  the  defen- 
dant has  established  a  good  charac- 
ter for  truth."  Eogerg  V.  S.  (Al»> 
App.),   75   S   264. 
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940-74  Minor  v.  S.,  15  Ala.  App. 
556,  74  S  98;  Watson  v.  S.,  15  Ala. 
App.  39,  72  S  569;  S.  v.  Dunn  (la.), 
160  NW  302;  Johnston  v.  C,  170  Ky. 
766,  186  SW  655. 

941-77  Oppenheim  v.  V.  S.,  241  Fed. 
625,  154  CCA  383. 

942-80  Rogers  v.  S.  (Ark.),  206  SW 
152;  Cross  V.  S.  (Fla.),  74  S  593; 
Wattles  V.  C.  (Ky.),  215  SW  291. 
942-Sl  P.  V.  Moore.  276  111.  392, 
114  NE  906;  S.  v.  Reynolds,  94  Wash. 
270,   162  P   358. 

943-86  [e]  Where  there  Is  no  erl- 
dence  in  support  of  a  lesser  degree  of 
crime  failure  to  charge  as  to  such 
lesser  degree  is  not  error.  Wright  v. 
S.,  15  Ala.  App.  91,  72  S  564. 
[f  ]  Where  accused  is  accused  of  as- 
sault with  intent .  to  kill  a  request  to 
instruct  the  jury  to  acquit  unless  the 
intent  is  proven  is  properly  refused  as 
the  accused  could  be  convicted  of  a 
lesser  crime  in  which  the  intent  to 
kill  is  not  an  ingredient.  Ellis  V.  S., 
15  Ala.  App.  99,  72  S  578. 
943-88  S.  «.  Keehn,  135  Minn.  211, 
160  NW  666. 

944-94  C.  V.  La'cie,  256  Pa.  526,  100 
A  974;  Bibb  v.  S.  (Tex.  Cr.),  205  SW 
135. 

944-95  Wilson  i;.  S.,  126  Ark.  354, 
190  SW  441;  S.  v.  Lehman,  131  Minn. 
427,  155  NW  399;  S.  v.  Burgess  (Mo.), 
193  SW  821;  S.  v.  Webb,  266  Mo, 
672,  182  SW  975;  Freeman  v.  8.,  80 
Tex.  Cr.  20,  188  SW  425;  Bergin  v.  S., 
79  Tex.  Cr.  617,  188  SW  423. 
945-97  [b]  Harmless  error.  —  The 
giving  ol  an  instruction  erroneously 
stating  the  punishment  is  harmless  er- 
ror where  the  statute,  places  the  duty 
of  fixing  the  punishment  on  the  court. 
S.  V.  Volz,  269  Mo.  194,  190  SW  307. 
945-98  S.  V.  Powers,  180  la.  693, 
163  NW  402. 

945-3  S.  V.  Lapista  (Del.),  105  A 
876. 

945-4  Winder  v.  S.,  18  Ga.  App.  67, 
88  SE  1003. 

946-6  S.  V.  Lapista  (Del.),  105  A 
676. 

[b]  An  erroneous  Instruction  on  th« 
suspended  sentence  law  is  harmless 
where  the  jury  fix  the  penalty  at  a 
term  in  excess  of  that  allowing  sus- 
pension of  sentence.  Scott  v.  8.,  79 
Tex.  Cr.  474,  185  SW  994. 
B47-13  Gains  v.  C,  167  Ky.  603,  181 
aw  184. 


947-16  Howard  t).  S.,  122  Ark.  422, 
183  SW  743;  West  v.  S..  13  Okl.  Cr. 
312,  164  P  32^. 

948-17  Cross-reference  to  title 
"Trial"  should  be  to  title  "Jurlei 
and  Jurors." 

948-18  P.  V.  Le  Morte  (HI.),  124 
NE  301. 

948-19  Nordin  v.  Lumb.  Co.,  80  Or. 
140,  156  P  587;  Powhatan  Lime  Co. 
V.  Whetzel's  Admx.,  118  Va.  161,  86 
SE   898. 

948-20  P.  V.  Webster  (Cal.  App.), 
172  P  768;  ChUders  v.  Brown.  81  Or, 
1,  158  P  166;  Stine  Oil  &  Gas  Co.  v. 
English  (Tex.  Civ.),  185  SW  1009; 
Brogan  v.  Traction  Co.,  76  W.  Va.  698, 
86  SE  753. 

948-21  Winfrey  v.  S.  (Tex.  Or.), 
209  SW  151.  See  Dalton  F.  &  P,  Co. 
V.  Puryear,  22  Ga.  App.  489,  96  SE 
344. 

948-22  Nelson  v.  Pacific  Co.,  107 
S.  C.  1,  92  SB  194. 

»49-23  S.  V.  Freely,  105  S.  C.  243, 
89  SE  643. 

949-24  [a]  Conviction  of  the  Inno- 
cent.^— It  is  erroneous  to  impress  upon 
the  jury  the  importance  of  eosTiotion 
of  the  guilty  without  also  as  effectively 
guarding  against  the  conviction  of  the 
innocent.  Koenigstein  v.  S.,  101  Neb. 
229,  162  NW  879. 

[b]  In  a  cl7ll  case  where  jury  an- 
nounce a  disagreement  it  is  not  im- 
proper to  require  a  further  considera- 
tion, and  instruct  that  it  would  be  un- 
fortunate if  jury  could  not  arrive  at  a 
verdict.  Knickerbocker  lee  Co.  v.  B. 
Co.,  253  Pa.  54,  97  A  1051. 
950-35  White  v.  East  Side  Mill,  etc. 
Co.,  84  Or.  224,  161  P  969,  164  P  736. 
951-40  In  re  Jud.  D.  No.  72,  140 
Minn.  5'08,  167  NW  543. 

951-41      Griggs   v.    S.,    17    Ga.   App. 

301,  86  SE  726;     Bobbins  v.  Magoon  & 

Kimball   Co.,  193  Mich  «200,   159  NW 

323. 

952-45     S.  V.  Bussell.  90  Wash.  474, 

156   P  B65. 

953-56     Shope  v.  Laughlin,  191  111. 

App.  38. 

[c]  A  request  to  instruct  that  the 
law  is  no  respecter  of  persons  or  color 
and  you  cannot  take  into  consideration 
the  color  of  defendant  in  making  up 
your  verdict,  is  properly  refused  aj 
argumentative.  Johnson  v.  S.,  13  Ala, 
App.  298,  73  S  810, 
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B5e-26      See   Maryland   Gas.   Co.   v. 
Jackson,  230  Mass.  384,  119  NE  682. 
957-31       Sutherland    v.    Briggs^    182 
la.  1170,   166   NW  477. 
960-46      Livingstone    v.   Dole    (la.), 

167  NW  639;  Craddoek  Lumb.  Co.  v. 
Jenkins  (Va.),  97  SE  817. 
961-47  Thompson  v.  Hughes,  286 
111.  128,  121  NE  387;  Noyes  v  Des 
Moines  Club  (la.),  170  NW  461. 
961-49  Miller  v.  Eayburn  (Ind. 
App.),  117  NE  879;  Farmers'  Bank 
V.  Birk,  179  Ky.  761,  201  SW  315; 
Lund  15.  McClinton  (Mo.  App.),  205 
SW  240. 

962-50    Plaek  v.  Wahl,  197  Mo.  App. 

10,  193  SW  56;    S.  v.  Snider,  81  W.  Va 

522,  94  SE  981. 

[g]    Although  jury  had  been  told  three 

times  that  the  burden  of  proof  was  on 

the  plaintiff  repetition  which  does  not 

lay  undue  stress  upon  that  fact  is  not 

error.     Huffman  v.  Sudbury,  128  Ark. 

559,  194  SW  510. 

962-51     Cunningham  v.  Elvins  (Mo. 

App.),  194  SW  515;     S.  v.  Powell,  54 

Mont.  217,  169  P  46. 

963-54     Edmonds  v.  S.   (Ala.  App.), 

76  S  873;     Langston  v.  S.  (Ala.  App.), 

75   S   715;      Stodgel  v.   Elder,   172   la. 

739,  154  NW  877;  Butsch  v.  Implement 

Co.,  197  Mo.  App.  387,  196  SW  1024. 

963-57    Gibson  v.  S..  20  Ga.  App.  73, 

93  SE  48;     Glatfelter  v.  Ins.  Co.,  102 

Neb.  464,  167  NW  572. 

964-59    Ivey  v.  Ey.  Co.,  18  Ga.  App. 

434,  89  SE   629;      Shongut  v.  Meyers, 

168  NYS  2;  Champion  v.  Daniel,  170 
N.  C.  331,  87  SE  214;  Winnsboro  Cot- 
ton Oil  Co.  V.  Carson  (Tex.  Civ.),  185 
SW  1002. 

964-60  Collins  v.  E.  Co.,  90  N.  J.  L. 
593,  101  A  287. 

964-62  St.  Louis.  I.  M.  &  S.  By.  Co. 
V.  Vaughan,  122  Ark.  436,  183  SW  980; 
Steinberger  v.  Garage  Co..  176  Cal.  386, 
168  P  570;  Oldham  v.  P.,  61  Colo.  413, 
158  E  148;  P.  v.  Dettmering,  278  111. 
580,  116  NB^205;  Baltimore  v.  S.,  1?2 
Md.  113,  103  A  426;  National  Life  & 
Ace.  Ins.  Co.  v.  De  Vance,  110  Miss. 
196,  70  S  83;  Pearson  v.  Laflerty,  197 
Mo.  App.  123,  193  SW  40;  Eice  v. 
Transit  Co.  (Mo.  App.),  186  SW  568; 
Davis  V.  Ey.  Co.  (Mo.  App.),  185  SW 
1170;  Shongut  v.  Meyers.  168  NYS  2; 
Champion  «.  Daniel,  170  N.  C.  331,  87 
SE  214;  Dickson  V.  Epps,  104  S.  C. 
aSl,  89  SE  354;  Winnsboro  C.  O.  Co. 
V,  Carson   (Tex.   Civ.),  185  SW  1002; 


Betterley  v.  E.  Co.,  91  Vt.  500,  101  A 
441;  Honaker  Lumb.  Co.  v.  Call,  119 
Va.  374,  89  SE  506;  Southern  Ey.  Co. 
V.  Mason,  119  Va.  256,  89  SE  225; 
Dunn  V.  Traction,  etc.  Co.,  89  Wash. 
36,  153  P  1059. 

965-64  Central  Vermont  Ey.  Co.  v. 
Cauble,  228  Fed.  876.  143  CCA  274; 
Johnson  v.  S.,  15  Ala.  App.  380,  73  S 
748;  Birmingham  Candy  Co  v.  Shep- 
pard,  14  Ala.  App.  312,  70  S  193;  Wood 
V.  E.  Corp.,  172  Cal.  15,  155  P  68; 
Warner  v.  McLay,  92  Conn.  427,  103  A 
113;  Huntington  Light  &  Fuel  Co.  v. 
Spell,  185  Ind.  30,  111  NE  311;  Pub- 
lic Utilities  Co.  i;.  Cosby,  60  Ind.  App. 
252,  110  NE  576;  Garvey  v.  New,  176 
la.  273.  155  NW  1027;  Tucker  v.  Bart- 
lett,  97  Kan;  163,  155  P.  1;  Louisville  & 
N.  E.  Co.  17.  Long,  172  Ky.  436,  189  SW 
435;  Clark  U.Long  (Mo.  App.),  196  SW 
409;  McAnany  v.  Shipley  (Mo.  App.), 
196  SW  378;  Kolkmeyer  v.  E.  Co., 
192  Mo.  App.  188,  182  SW  794;  Bet- 
toki  V.  Mining  Co.  (Mo.  App.),  180  SW 
1021;  Shongut  V.  Meyers,  168  NYS  2; 
Leggett  V.  Dinneen  (S.  D.),  167  NW 
235;  Metcher  v.  E.  Co.,  36  S.  D.  401, 
155  NW  3;  Nussbaum  v.  Ey.  Co.,  108 
Tex.  407,  194  SW  1099;  Stockey  v. 
Mears  (Tex.  Civ.),  181  SW  774;  Mis- 
souri, K.  &  T.  Ey.  Co.  V.  Mboney  (Tex. 
Civ.),  181  SW  543;  El  Paso  v.  Wiley 
(Tex.  Civ.),  180  SW  661;  GilfiUan  v. 
Gilfillan's  Eat.,  90  Vt.  94.  96  A  704. 
[a]  A  bad  instruction  may  be  ex- 
plained and  cured  by  other  instruc- 
tions unless  a  verdict  is  directed  on  the 
faulty  one.  Edwards  &  Bradford 
Lumb.  Co.  V.  Bontjes,  193  111.  App.  392. 
965-65  Missouri,  A.  &  G.  E.  Co.  v. 
Harris  (Mo.),  181  SW  34. 
965-66  Southern  Trust  Co.  V. 
Lucas,  245  Fed.  286.  157  CCA  478. 
965-67  Schabow  v.  Co.,  162  Wit. 
175,  155  NW  951. 

966-68  [e]  Withdrawal  of  correct 
instructions  and  submission  of  er- 
roneous ones  is  ground  for  reverial. 
Marcuohi  v.  E.  Co..  81  W.  Va.  548,  94 
SE  979. 

966-70  Lowery  v.  Mutual  L.  Soc. 
(Ala.),  79  S  389;  In  re  Osborn'i 
Estate  (la.),  168  NW  288;  Sadler  v. 
Sadler,  201  Mich.  281,  167  NW  861. 
968-84  Sadler  v.  Sadler.  201  Mich. 
281,  167  NW  861. 

969-91  Shea  v.  V.  3.  (CCA),  SCO 
Fed.  807. 
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970-95  U.  S.  V.  Oppenheim,  228  Fed. 
220;     Sadler  v.  Sadler,  201  Mich.  281, 

167  NW  861. 

970-98    Whiting  v.  Sussman,  78  N.  H. 

486,  102  A  539. 

972-6     Smith  v.  Light  &  P.  Co.,  196 

111.   App.    118. 

973-14    United  States  v.  Oppenheim, 

228  Ted.  220. 

974-20.     In  re  Osborn's  Estate  (la.), 

168  NW  288. 

975-31      Lamport  v.  Ins.  Co.    (Mo.), 

199  SW  1020;  Corpus  Christi  St.  & 
Inter.  Ey.  Co.  v.  Kjellberg  (Tex.  Civ.), 
185  SW  430. 

976-34  Corpus  Christi  St.  &  Inter. 
Ey  Co.  V.  Kjellberg  (Tex.  Civ.),  185 
SW  430. 

978-41  Corpus  Christi  St.  So  I.  E. 
Co.  V.  Kjellberg  (Tex.  Civ.),  185  SW 
430. 

978-42      See     Lamport    v.    Ins.    Co. 
(Mo.),  199  SW  1020. 
983-66     Fidelity  Bani:  v.  Wysong  & 
Miles  Co.   (N.  C),  98  SB  769. 
983-68      Sutter  v.  Harvester  Co.,  81 
Kan.   452,  106   P   29;      Lynch  v.  Iron 
Works,  132  Ky.  241,  116  SW   693,  21 
LEA  (NS)  852  (see  note). 
984-69      Failure   of   jury  to   follow 
instructioas  whether  right  or  wrong  as 
ground    for   new    trial.       See      "New 
Trial." 

984-71  Comer  v.  Advertiser  Co. 
(Ala.),  77  S  685. 

Right  of  court  to  Instmct,  see  13 
Standard  Peoc.  714. 
985-75  Harrington  v.  Butte  Miner 
Co.,  48  Mont.  550,  139  P  451. 
986-78  [b]  Party  cannot  complain 
of  erroneous  instruction  which  favors 
him.  Belk  v.  Belk,  175  N.  C.  69,  94 
SE  726. 

986-80  Edwards  v.  Goode,  228  Fed. 
664,  143  CCA  186. 

986-82     [a]     Or  favorable  to  appel- 
lant  though    erroneous.      Moyer   v.    E. 
Co.    (Mo.),   198   SW   839. 
987-83      Finley  v.  Ins.   Co.,   211   111. 
App.   66. 

987-85    P.  V.  Wilson  (Cal.  App.),  172 
P  1116. 
988-87      Baine  i;.   S.,   132   Ark.   416, 

200  SW  999. 

988-92  Harris  v.  Bush,  129  Ark.  369, 
196  SW  471;  Busch  v.  Tjentland,  182 
la.  360,  166  NW  999;  Panhandle  & 
S  P.  Ey.  Co.  V.  Wright-Herndon  Co. 
(Tex.  Civ.),  195  SW  216. 


989-95  Standard  Oil  Co.  v.  Suther- 
land, 247  Fed.  309,  159  CCA  403;  Bar- 
nes &  T.  C.  Co.  V.  Vozar,  227  Fed.  25, 
141  CCA  579;  King  v.  Allen,  132 
Ark.  54,  200  SW  277;  Mauzoli  v.  P. 
(Colo.),  169  P  144;  MoKinney  v. 
8.  (Fla.),  76  S  333;  Curnes,  Eddy  & 
Co.  V.  Maytum  (la.),  173  NW  923; 
Monahan  v.  Eoderick,  183  la.  1,  166 
NW  725;  S.  v.  Stansberry,  182  la.  908, 
166  NW  359;  Miller  v.  Bohanan,  181 
la.  1207,  165  NW  317;  Joyner  v.  B. 
Co.,  172  la.  727,  154  NW  936;  Skene 
V.  Graham,  116  Me.  202,  100  A  938; 
Johnson  v.  Sinclair,  140  Minn.  436,  168 
NW  181;  Hesse  v.  Co.,  170  NYS  211; 
S.  V.  Poster,  172  N.  C.  960,  90  SB  785; 
Pern  v.  E.  Co.,  250  Pa.  487,  95  A  590; 
Bartlett  i;.  Bartlett  (S.  D.),  168  NW 
633;  Pickerell  v.  S.  (Tex.  Cr.),  398 
SAV  303;  McLaughlin  v.  Terrell  Bros. 
iTex.  Civ.),  179  SW  932;  Eisdon  v. 
Co.,  99  Wash.  616,  170  P  146. 
989-96  Hayes  v.  C.  171  Ky.  291, 
188  SW  415. 

990-8  Ft.  Worth  &  D.  C.  Ey.  Co.  v. 
Miller  (Tex.  Civ.),  201  SW  1049. 
990-9  Hammond  v.  V.  S.,  246  Fed. 
40,  168  CCA  266;  Kentucky  M.  Inst. 
V.  Cohen,  131  Ark.  12;,  198  SW  874, 
LEA1918B,  709;  Dourte  v.  Shirey, 
(Colo.),  172  P  423;  Medley  v.  S.,  183 
Ind.  660,  110  NE  58;  Eisser  v.  Parr, 
(la.),  168  NW  865;  Wilkinson  v.  Dil- 
enbeck  (la.),  168  NW  115;  Garner  v. 
Johns,  182  la.  684,  166  NW  111;  Dim- 
ond  v.  Development  Co.,  182  la.  400, 
165  NW  1032;  Johnson  v.  Sinclair,  140 
Minn.  436,  168  NW  181;  Keller  Elec- 
tric Co.  t!.  Burg,  140  Minn.  360,  168 
NW  98;  S.  V.  Eddy  (Mo.),  199  SW 
186;  Franklin  v.  Holliway  (Mo.  App), 
203  SW  664;  Briggs  v.  E.  Co.,  91  N.  J. 
L.  1,  102  A  382;  Pickerell  v.  S.  (Tex. 
Cr.),  198  SW  303;  Dodge  Bros.  v.  Ey. 
Co.  (Vt.),  104  A  873. 
991-10  Eeeves  Lumb.  Co.  ».  Leaven, 
worth,  248  Fed.  68fi,  160  CCA  586, 
992-15  Dimond  v.  Development  Co., 
182  la.  400,  165  NW  1032. 
993-17  Lancaster  v.  Eeese,  260  Pa. 
390,  103  A  891;  Ft.  Worth  v.  Ashley 
(Tex.  Civ.),  197  SW  307;  Galveston, 
H.  &.  S.  A.  Ey.  Co,  v.  Watts  (Tex. 
Civ.),  182  SW  412. 
994-27  Walker  v.  B.,  78  Tex.  Cr.  237, 
181   BW  191. 

994-28  [b]  Exception  must  be 
taken  before  given  to  the  jury. — S,  «. 
Lucero,  24  N,  M,  343,  171  P  785, 
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094-29    Loving  v.  E.  Co.  (la.),  168 

NW  910. 

995-30    Stratmeyer    «.    Hoyt    (la.), 
174  NW  243. 

[a]  Before    instructions    given. — ^Mo- 
sher  V.  Bingee  (Tex.  Civ.),  203  SW  102, 

[b]  Before  read  to  Jury. — Miller  v.  S. 
(Tex.  Cr.),  200  SW  398. 
996-31  Wald  v.  S.  (Ark.),  206  SW 
675;  S.  ».  Perretta  (Conn.),  105  A  690; 
Churchill  v.  Woodruff  (Ind.  App.),  118 
NE  136;  S.  v.  Smith,  24  N.  M.  405,  174 
P  740;  Ft.  Worth  v.  Ashley  (Tex.  Civ.), 
197  SW  307;  MeLaughlin  v.  Terrell 
Bros.  (Tex.  Civ.),  179  SW  932. 
997-35  American  I.  P.  Co.  v.  Sloan, 
248  Fed.  251,  160  CCA  329;  Hammond 
V.  U.  S.,  246  Fed.  40,  158  CCA  266; 
Keith  &  Co.  v.  Eisendrath,  192  HI.  App. 
155. 

997-36  Dimond  v.  Development  Co., 
182  la.  400,  165  NW  1032;  Hunt  v. 
Becker,  173  App.  Div.  9,  160  NTS  45. 
[b]  Before  trial  concluded. — Miller  v. 
S.  (Tex.  Cr.),  200  SW  389. 
998-38  Illinois  Cent.  E.  E.  Co.  v. 
Skaggs,  240  U.  S.  66,  36  Sup.  Ct.  249, 
60  L.  ed.  528;  Miller  v.  S.  (Tex.  Cr.), 
200  SW  389. 

998-39  Stratmeyer  t).  Hoyt  (la.), 
174  NW  243. 

998-40  Dimond  v.  Development  Co., 
182  la.  400,  165  NW  1032,  contra  under 

999-41  Baltimore  &  O.  E.  v.  Wood, 
228  Fed.  625,  143  CCA  147;  Jones  ;■. 
D?rosset  (Mo.  App.),  185  SW  239; 
State  V.  Lewis,  52  Mont.  495,  159  P 
415;  Furr  i).  S.  (Tex.  Cr.),  194  SW  395; 
Eoberts  v.  Motor  Car  Co.   (Tex.  Civ.), 

188  SW  257;  Crosby  v.  Stevens  (Tex. 
Civ.),  184  SW  705. 

999-42  Maloy  v.  Eosenbaum  Co.,  260 
Pa.  466,  103  A  882. 

1001-43  S.  V.  Hofer,  39  S.  D.  281, 
164  NW  79;  Ellis  v.  8.,  80  Tex.  Cr.  208, 

189  SW  1074. 

1002-54  Duroderigo  v.  Culwell,  52 
Okl.  6,  152  P  605. 

1003-62  Sam  Yick  v.  V.  S.,  240  Fed. 
60,  153  CCA  96;  Boequin  v.  Theurer, 
133  Ark.  448,  202  SW  845;  Yellow  E. 
M  Co.  V.  Strait,  133  Ark.  206,  202  SW 
691;  St.  Louis  S.  W.  E.  Co.  v.  Mc- 
Laughlin, 129  Ark.  377,  196  SW  460; 
Flowery  Branch  Gin  &  Oil  Co.  r.  Shore, 
20  Ga.  App.  361,  93  SE  70;  Sawyer  v. 
By.  Co.,  231  Mass.  215,  120  NE  404; 
Doran  v.  City,  91  N.  J.  L.  651,  104  A 
130;  S.  V.  Orfanakis,  22  N.  M.  107,  159 
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P  674;  Beeves  v.  Ins.  Co.  (S.  D.),  170 

NW  575;   McWaid  v.  Darnell  (S.  D.), 

168  NW  759. 

1003-63     Graboyes  v.  V.  S.,  250  Fed. 

793,  163  CCA  125;  American  Issue  Pub, 

Co.  V.   Sloan,   248   Fed.   251,   160   CCA 

329;  Jenkins  v.  E.  Co.  (Ark.),  209  SW 

721;  Banks  v.  S.,  133  Ark.  169,  202  SW 

43;  S.  1).  Alderman   (la.),  174  NW  30; 

Powers  V.  Glue  Co.,  183  la.  1082,  168 

NW  326. 

1004-64    Barnard  «.  Leonard,  91  Vt, 

369,  100  A  876. 

1004-65     Gunter  v.  Williams  (Ark.), 

210  SW  136. 

1005-67     National  U.  F.  Ins.   Co.  v. 

O'Eear  (Ala.  App.),  80  S  167. 

1006-69      Addington     v.     S.      (Ala. 

App.),  74  S  846;  Buchanan  u.  Furnace 
Co.  (N.  C),  101  SE  518.  ^ 

1007-70  Quelch  v.  Futch,  175  N.  C. 
694,  94  SE  713. 

1008-71  Quelch  v.  Futch,  175  N.  C. 
694,  94  SE  713. 

1009-76  Drown  v.  Oderkirk,  89  Vt. 
484,  96  A  11. 

1012-85     American    Issue    Pub.    Co.  , 
V.  Sloan,  248  Fed.  251,  160  CCA  329. 
1015-1     Powers  v.  Glue  Co.,  183  la. 
1082,  168  NW  326. 

1022-40  Comstock  v.  Amusement 
Co.,  227  Mass.  146,  116  NE  531;  Brock- 
way  V.  Blair,  53  Mont.  531,  165  P  455; 
Beeves  v.  Tel.  Co.  (S.  C),  96  SE  295; 
Holt  t).  School  Dist.,  102  Wash.  442, 
173  P  335. 

1022-42  Frey  v.  Thompson  (Ga. 
App.),  97  SE  753;  Harris  v.  Harris  (N. 
C),  100  SE  125. 

1022-43  Ex  parte  Cowart  (Ala.), 
78  S  879;  Spivey  v.  S.,  133  Ark.  314, 
198  SW  101;  Dawson  v.  Ey.  Co.,  177 
Cal.  268,  170  P  603;  Moore  V.  Lumber 
Co.,  175  Cal.  212,  165  P  687;  Wood  v. 
Corp.,  172  Cal.  15,  155  P  68;  Expansion 
Gold  Min.  Co.  v.  Campbell,  62  Colo. 
410,  163  P  968;  S.  v.  Perretta  (Conn.), 
105  A  690;  Craney  v.  Donovan,  92 
Conn.  236,  102  A  64'0,  LEA1918C,  96; 
Brown  v.  Hart,  91  Conn.  667,  100  A 
1065;  Ward  v.  S.  (Fla.),  79  S  699; 
Smith  V.  S.  (Fla.),  76  S  334;  Bibb  v. 
Grocery  Co.  (Fla.),  74  S  880;  Winfield 
V.  Truitt,  71  Fla.  38,  70  S  775;  Adam* 
V.  Cooper,  148  Ga.  339,  96  SE  858;  Fay 
V.  Burton,  147  Ga.  648,  95  SE  224;  Val- 
dosta  Bk.  &  Trust  Co.  v.  Arnold,  147 
Ga.  621,  95  SE  217;  Askew  v.  Amos, 
147  Ga.  613,  95  SE  5;  Kunsberg  v.  S., 
147  Ga.  591,  95  SE  12;  Coggin  v.  S.,  147 
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Ga.  53,  92  SE  882;  Newman  v.  Davis, 
145  Ga.  380,  89  SE  336;  Mayor  v. 
H«nes,  22  Ga.  App.  689,  96  SB  349; 
Carson  v.  S.,  22  Ua.  App.  551,  96  SE 
500;'  Colquitt  Lumb.  Co.  v.  Hodges,  22 
Ga.  App.  373,  95  SE  998;  Georgia  Coast 
&  P.  E.  Co.  V.  Smith,  22  Ga.  App.  332, 
95  SB  1017;  Western  &  A.  E.  Co.  v. 
Jarrett,  22  Ga.  App.  313,  96  SE  17;  So. 
E.  Co.  V.  Poole,  22  Ga.  App.  287,  96 
SE  14;  Hearn  v.  S.,  22  Ga.  App.  272, 
95  SE  939;  Phinazee  v.  S,,  22  Ga.  App. 
258,  95  SB  878;  Pittman  v.  S.,  22  G». 
App.  255,  95  SE  940;  McLeod  v.  S.,  22 
Ga.  App.  241,  95  SE  934;  Freeman  v. 
Petty,  22  Ga.  App.  199,  95  SE  737; 
Western  &  A.  E.  Co.  v.  Holt,  22  Ga. 
App.  187,  95  SB  758;  Davis  v.  S.,  22 
Ga.  App.  119,  95  SE  474;  Smith  v.  S., 
22  Ga.  App.  16,  95  SB  376;  Worley  v. 
S.,  21  Ga.  App.  787,  95  SE  304;  South- 
ern By.  Co.  V.  Jarrett,  20  Ga.  App.  648, 
93  SB  240;  Chamblee  v.  Bank,  20  Ga. 
App.  527,  93  SE  239;  Southern  E.  Co. 
V.  Weatherby,  20  Ga.  App.  399,  93  SE 
31;  Turner  v.  S.,  20  Ga.  App.  165,  92 
SE  975;  Harrison  v.  S.,  20  Ga.  App. 
157,  92  SE  970;  Hawkins  v.  S.,  20  Ga. 
App.  179,  92  SE  958;  Gammon  v.  S., 
20  Ga.  App.  175,  92  SE  957;  Sapp  v.  S., 
17  Ga.  App.  340,  86  SE  823;  Taylor  v, 
Lytle,  29  Ida.  546,  160  P  942;  Cady  v. 
Keller,  28  Ida.  368,  154  P  629;  Osbom 
V.  Cary,  28  Ida.  89,  152  P  473;  P.  v. 
Falkovitch,-  280  111.  321,  117  NE  398, 
AnnCasl918B,  1077;  Bowers  v.  Evans, 
269  111.  453,  109  NE  989;  P.  v.  Herbert, 
196  111.  App.  137;  Gillette  v.  Ey.  Co., 
193  111.  App.  304;  Public  Utilities  Co. 
V.  Handorf,  185  Ind.  254,  112  NE  775; 
Danville  Tr.  Co.  v.  Barnett,  184  Ind. 
696,  111  NE  429;  Grand  Trunk  West- 
ern E.  Co.  V.  Thrift  Co.  (Ind.  App.), 
116  NE  756;  Cleveland  C.  C.  &  St.  L. 
E.  Co.  V.  Lntz  (Ind.  App.),  116  NE  429; 
Allen  V.  Ft.  Dodge,  183  la.  818,  167 
NW  577;  S.  v.  Ewing,  103  Kan.  399, 
173  P  927;  Drysdale  v.  Wetz,  102  Kan. 
680,  171  P  653;  Borderland  Coal  Co.  v. 
Miller,  179  Ky.  769,  201  SW  299;  Bal- 
timore V.  S.,  132  Md.  113,  103  A  426; 
Draper  v.  Cotting,  231  Mass.  51,  120 
NE  365;  Comstock  t;.  Co.,  227  Mass. 
146,  116  NE  531;  Interstate  Const.  Co. 
V.  Co.  (Mich.),  174  NW  173;  P  v.  War- 
ner, 201  Mich.  547,  167  NW  878; 
Schneider  v.  Little  Co.,  20'0  Mich.  361, 
166  NW  912;  Wilcox  v.  Jenison,  198 
Mich.  182,  164  NW  484;  McTighe  v. 
Johnson,  114  Miss.  862,  75  S  600;  Shaw 


V.  Kansas  City  (Mo.),  196  SW  1091; 
Anderson  v.  Voeltz  (Mo.  App.),  20(i 
SW  584;  Eappaport  v.  Eoberts  (Mo. 
App.),  203  SW  676;  McKinney  v.  Laun- 
dry Co.,  198  Mo.  App.  386,  200  SW  114; 
De  Eousse  «.  West,  198  Mo.  App.  293, 
200  SW  783;  Haden  v.  Imperial  Assur, 
Co.,  197  Mo.  App.  574,  198  SW  72; 
Clark  V.  Long  (Mo.  App.),  196  SW  409; 
Whitworth  v.  Shurk,  197  Mo.  App.  404, 
196  SW  72;  Boardman  v.  Beeker  (Mo. 
App.),  195  SW  508;  Citizens'  Trust  Co, 
V.  Hart  (Mo.  App.),  195  SW  506; 
Brockway  v.  Blair,  63  Mont.  531,  165 
P  455;  S.  V.  Harris,  51  Mont.  496,  154 
P  198;  Mauzy  v.  S.  (Neb.),  174  NW 
325;  Kocar  v.  Whelan,  102  Neb.  503, 
167  NW  775;  Lord  v.  Eoberts,  102  Neb. 
49,  165  NW  892;  Moran  v.  Slattery, 
99  Neb.  360.  156  NW  663;  Chiapparine 
V.  E.  Co.,  91  N.  J.  L.  581,  103  A  180; 
S.  V.  McDonald,  91  N.  J.  L.  233,  103  A 
165;  Victor  ■  Amer.  Fuel  Co.  «.  Mel- 
kusch,  24  N.  M.  47,  173  P  198;  Nicholi 
V.  Wharton  Inc.,  179  App.  Div.  62, 
166  NYS  51;  Woody  v.  Spruce  Co.  (N. 
C),  101  SE  258;  S.  v.  Taylor,  176  N. 
C.  833.  96  SE  22;  S.  v.  Bowden,  175  N, 
C.  794,  95  SE  145;  S.  v.  Oti,  175  N.  C. 
773,  94  SE  721;  M.  P.  Hubbard  &  Co. 
V.  Goodwin,  175  N.  C.  174,  95  SE  152; 
Hargis  v.  Power  Co.,  175  N.  C.  31,  94 
SE  702;  Deligny  v.  Co.,  170  N.  C.  189, 
86  SE  980;  Champion  v.  Daniel,  170 
N.  C.  331,  87  SE  214;  S.  v.  Eiee  (N. 
D.),  168  NW  369;  Lonsdale  v.  Schlegel 
(Okl.),  171  P  330;  Wigan  v.  La  Follett, 
84-Or.  488,  165  P  579;  E.  I.  Malleable 
Iron  Works  v.  Lock  Go.  (E.  I.),  103  A 
1036;  Brown  v.  Co.  (E.  L),  102  A  965; 
Haynes  v.  Kay  (S.  C),  96  SE  623; 
Brown  v.  Mfg  Co.  (S.  C),  96  SE  138; 
S.  V.  Guffey,  39  S.  D.  84,  163  NW  679: 
Baker  tr.  Loftin  (Tex.  Civ.),  198  SW 
159;  Gulf,  C.  &  S.  F.  E.  Co.  v.  Gentry 
(Tex.  Civ.),  197  SW  482;  Euss  v.  Good 
(Vt.),  102  A  481;  Stapleton  v.  C,  123 
Va.  826,  96  SE  801;  Webb  v.  C,  122 
Va.  899,  94  SE  773;  S.  v.  Emonds 
(Wash.),  182  P  584;  S.  V.  Snider,  81 
W.  Va.  522,  94  SE  981;  Loy  v.  S. 
(Wyo.),  185  P  706. 

[f]  The  oral  charge  and  the  vnritten 
charge,  (1)  must  be  construed  together. 
Newsom  v.  S.,  15  Ala.  App.  43,  72  S 
579;  Oldacre  v.  S.,  196  Ala.  690,  72  S 
303.  (2)  An  oral  charge  in  which  the 
judge  stated  that  his  oral  charge  should 
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be  considered  with  his  written  charges 
is  not  improper.  Morrison  v.  Clark, 
196  Ala.  670,  72  S  305. 

1024-46  Bailey  v.  8..  22  Ga.  App. 
632,  96  SE  1046. 

1024-47  Thrasher  v.  Neeley,  196 
Ala.  576,  72  S  115;  Addinglon  v.  8. 
(Ala.  App.),  74  S  846;  Humphfres  v. 
E.  Co.,  173  Cal.  428,  160  P  415;  Taylor 
V.  B.  Co.,  172  Cal.  638,  158  P  119;  Earl 
V.  Bridge  Co.,  31  Cal.  App.  339,  160  P 
570;  People  v.  Phillips,  30  Cal.  App. 
31,  157  P  1003,  1005;  Craney  v.  Dono- 
van, 92  Conn.  236,  102  A  640,  LEA 
1918C,  96;  S.  V.  Tobin,  90  Conn.  58, 
96  A  312;  Graham  v.  S.,  72  Fla.  510,  73 
S  594;  Webb  &  Co.  v.  Watkins,  20  Ga. 
App.  436,  93  SE  108;  Nessmith  Lumb. 
Co.  V.  Bank,  18  Ga.  App.  788,  90  SB 
1039;  Central  of  Georgia  By.  Co.  v. 
De  Loach,  18  Ga.  App.  362,  89  SE  433; 
S.  V.  Pelser,  182  la.  1,  163  NW  600; 
Seevers  v.  Coal  Co.,  179  la.  235,  159 
NW  194;  Wade  v.  Elect.  Co.,  98  Kan. 
366,  158  P  28;  Gillies  v.  Linscott,  98 
Kan.  78,  157  P  423;  Jett  v.  Jett,  171 
Ky.  548,  188  SW  669;  Ball-Thrash  Co. 
V.  McCormack,  172  N.  C.  677,  90  SE 
916;  Eeed  Coal  Co.  v.  Fain,  171  N.  C. 
646,  89  SE  29;  Missouri,  K.  &  T.  By. 
Co.  V.  Zuber  (Okl.),  184  P  452;  Ham  v. 
Patterson,  58  Okl.  694,  160  P  924; 
State  V.  Kilgore,  105  S.  C.  261,  89  SE 
668;  Berry  v.  S.,  80  Tex.  Cr.  87,  188 
SW  997;  Bergin  v.  S.,  79  Tex.  Cr.  617, 
188  SW  423;  Chesapeake  &  O.  Ey.  Co. 
p.  Tinsley,  119  Va.  423,  89  SE  860; 
Yanase  v.  Tr.  Co.,  91  Wash.  415,  157 
P  1076;  Maskell  v.  Alexander,  91 
Wash.  363,  157  P  872. 
K024-4S  Brinson  E.  Co.  v.  Green,  20 
Ga.  App.  397,  93  SE  38;  Union  Trac- 
tion Co.  V.  Elmore  (Ind.  App.),  116  NE 
837;  Louisville  &  N.  E.  Co.  v.  Benke'g 
Admr.,  176  Ky.  259,  195  SW  417;  Saw- 
yei  V.  Arena  Co.  (Mo.  App.),  195  SW 
537;  Ft.  Worth  &  E.  G.  E.  Co.  i;. 
Bryson  (Tex.  Civ.),  195  SW  1165. 
1024-49  Wayland  Oil  &  Gas  Co.  v. 
Rummel,  78  W.  Va.  196,  88  SE  741. 
1024-50  Gilbert  v.  Tel.  &  Tel.  Co. 
(Ala.),  75  S  315;  Braun  v.  Vallade,  33 
Cal.  App.  279,  164  P  904;  Advance 
Transfer  Co.  v.  E.  Co.  (Mo.  App.),  195 
8W  566. 

1025-53     Smith  &  Co.  v.  Kimble,  38 
S.  D.  511,  162  NW  162. 
Ui^S-54     Windham  v.  Hydrick,  197 
Ala.  125.  72  S  403;    Winfield  v.  Truitt, 
71  Fla.  cS,  70  S  775. 


1025-55     Wilkins  v.  Elect.  Co.  (la.), 
174  NW  231. 

1025-56    S.  V.  Boof,  106  S.  C.  281,  91 
SE  314. 

1044-43    Padgitt  Bros.  Co.  v.  Dorsey 
(Tex.    Civ.),    206    SW    851. 


INSURANCE 
6-19  Liternational  Trav.  Assn.  v. 
Powell  (Tex.),  212  SW  931. 
9-14  Porter  v.  Ins.  Co.,  145  Ga.  543, 
89  SE  609;  Oklahoma  Fire  Ins.  Co.  v. 
Kimple,  57  Okl.  398,  156  P  300,  157  P 
317;  Davis-Kaser  Co.  v.  Ins.  Co.,  91 
Wash.  383,  157  P  870. 

11-20  Myler  v.  Ins.  Co.  (Okl.),  167 
P  601. 

18-40  Pontiac  Ins.  Co.  V.  Sheibley, 
279  111.  118,  116  NE  644;  Continental 
Ins.  Co.  «.  Bair  (Ind.  App.),  114  NE 
763. 

22-51      Continental   Ins.   Co.  v.  Bair 
(Ind.  App.),  114  NE  763. 
23-54    Eltonhead  v.  Ins.  Co.,  177  App. 
Div.  170,  163  NTS  838. 
23-58      [g]     A  trustee  named  in  an 
insurance     policy,     is   a    proper'  party 
plaintiff.     Ward  v.  Bankers'  Life  Co., 
99  Neb.  812,  157  NW  1017. 
24-60     Taylor  v.  Ins.  Co.  (E.  I.),  107 
A  238. 

26-65  Fuchs  v.  Ins.  Co.,  164  NYS 
105. 

26-66  [a]  Underwriters  cannot  be 
made  joint  defendants  where  their  li- 
abilities are  on  several  policies.  Fish 
V.  Vanderlip,  170  App.  Div.  780,  156 
NYS  38. 

[b]     Eelnaurer.— Federal  Life  Ins.  Co. 
V.  Barnett  (Ind.  App.),  125  NE  522.. 
26-73      Mass.   Mut.  Life   Ins.   Co.   v. 
Boswell,   20   Ga.  App.   446,  93   SE  K; 
Del  Val  V.  Del  Val,  29  P.  I.  534. 
[f  ]    In  action  on  lost  policy  complaint 
must  set  forth  facts  showing  the  loss 
of  the  policy.    Phillips  v.  Nat.  Council, 
175  N.  C.  133,  95  SB  91. 
27-74     Myler  v.  Ins.  Co.   (Okl.),  167 
P  601. 

29-87  Metropolitan  Life  Ins.  Co.  «. 
Thompson,  20  Ga.  App.  706,  93  SB  299. 
30-88  [e]  Conditions  precedent  may 
be  pleaded  in  general  terms.— North- 
wostern  Trading  Co.  «.  Ins.  Co.,  181  I». 
S53,  165  NW  115.  ,„  „ 

31-92  Life  Ins.  Co.  v.  Proctor,  18  Ga. 
App   517.  89  SE  1088. 
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31-93  National  Council  v.  Van  Gie- 
sen,  20  Ga.  App.  211,  92  SE  1022;  Glov- 
er Crest.  S.  Farm  v.  Ins.  Co.,  108  Mise. 
465,  177  NYS  771. 
32-94  Pittsburgh  C.  C.  &  St.  L.  Ey. 
Co.  V.  Ins.  Co.  (Ind.  App.),  125  NE 
427;  Continental  Ins.  Co.  v.  Bradley, 
172  Ky.  549,  189  SW  706;  Potvin  v. 
Prudential  Ins.  Co..  225  Mass.  247,  114 
NE    292. 

33-97     Continental  Ins.  Co.  i;.  Brad- 
ley, 172  Ky.  549,  189  SW  706. 
35-6    Continental  ins.  Co.  v.  Bradley, 
172  Ky.  549,  189  SW  706. 
37-12     Maryland  C.  Co.  v.  MeCallum 
(Ala.),  75  S  902. 

39-24  [a]  Must  allege  lisk  whicb 
defendant  insured  against.  Southern 
Indem.  Ass'n  r.  Bofllman  (Ala.  App.), 
77  S  424. 

39-25  National  Union  Fire  Ins.  Co. 
V.  School  Dist.,  131  Ark.  547,  199  SW 
924;  Jones  v.  Co.  (Cal.  App.),  179  P 
892;  Jefferson  Fire  Ins.  Co.  f.  Brackin, 
147  Ga.  47,  92  SE  930;  Springfield  F. 
Ins.  Co.  V.  Griffin  (Okl.),  166  P  431. 
[c]  Compliance  with  unlawful  coudi- 
tiou,  need  not  be  alleged.  Federal 
Life  Ins.  Co.  v.  Weedon  (Ind.  App.), 
118  NE  842. 

40-26    [b]    In  declaring  ou  insurance 
policies    containing    numerous    condi- 
tions, a  general  allegation  of  perform- 
ance is  ordinarily  sufficient.     Cohen  v, 
Ins.  Co.,  6  Boyce  (Del.)  6,  95  A  912. 
[ej     Compliance  with  unlawful  condi- 
fieiary  must  be  alleged  in  an  action  by 
the    transferee.     Thomas   v.   Life   Ins. 
Co.,  144  Ga.  367,  87  SE  303. 
40-2S    Anchor  Life  Ins.  Co.  v.  Meyer, 
61  Ind.  App.  35,  111  NE  436. 
42-38      [a]     Allegation    of     agency 
sufficient  to  bind  company  as  to  terms 
of  policy  represented  by  agent.     Illi- 
nois  Bankers'   Life    Assn.    v.   Dodson 
(Tex.  Civ.),  189  SW  992. 
42-39     See  Jones  v.  Co.  (Cal.  App.), 
179  P  692. 

[i]  An  estoppel  must  be  pleaded 
specially  to  be  relied  upon  by  the  plain- 
tiff. Merchants'  &  Bankers'  Fire 
Underwriters  v.  Parker  (Tex.  Civ.),  190 
SW  525. 

44-42  Thompson  v.  Ins.  Co.,  178  App. 
Div.  490,  165  NYS  500. 
44-43  [b]  Defense  should  not  be 
pleaded  by  plaintiff,  unless  together 
with  other  matter  which  will  avoid  it. 
Continental  Ins.  Co.  v.  Bair  (Ind. 
App.),  114   NE   763. 


44-45  Jefferson  Fire  Ins.  Co.  v, 
Brackin,  147  Ga.  47,  92  SE  930;  Gal- 
lin  V.  Fire  Ins.  Co.,  184  App.  Div.  876, 
172  NYS  662;  Shawnee  F.  Ins.  Co.  v. 
Beaty  (Okl.),  166  P  84;  Floyd  v.  Life 
Assn.  (Tex.  Civ.),  192  SW  607. 

46-46  [a]  An  action  is  not  prema- 
turely brought  where  notice  of  loss  is 
waived  by  a  denial  of  liability.  Popa 
V.  Ins.  Co.,  192  Mich.  237,  158  NW 
945;  Fass  v.  Ins.  Co.,  105  S.  C.  364, 
89  SE  1040. 

51-70  [a]  Vexatious  damages  must 
be  pleaded  under  a  statute  providing 
damages  for  yexatiously  refusing  pay- 
ment of  insurance.  Fay  v.  Life  Ins. 
Co.,  268  Mo.  373,  187  SW  861. 
52-74  Spencer  v.  Ins.  Co.  (Mo.  App.), 
200   SW  80. 

52-75  Pisk  v.  Ins.  Co.,  198  Mich.  270, 
164  NW  522. 

52-77  Pacific  M.  L.  Ins.  Co.  v.  Hayes 
(Ala.),  76  S  12;  Nortford  Fire  Ins. 
Co.  V.  Mathis  (Okl.),  157  P  134;  Mer- 
cer V.  Ins.  Co..  88  Or.  410,  171  P  412; 
Reynolds  v.  Ins.  Office,  98  Wash.  425, 
167  F  1115. 

53-7  S  Prudential  Ins.  Co.  v.  Kitchey 
(Ind.),  119  NE  369;  Wolff  v.  Ins.  Co. 
(Okl.),  159  P  ,480. 

53-79  Bailey  v.  Fire  Ins.  Co.,  18  Ga. 
App.  213,  89  SE  80;  Kimball  v.  Fire 
Relief,  79  Or.  133,  154  P  578. 
[e]  That  loss  did  not  come  under  ex- 
cepted clause  in  the  policy  need  not  be 
pleaded  in  the  complaint.  St.  Paul 
Fire  &  Marine  Ins.  Co.  v.  Laster  (Tex, 
Civ.),  187  SW  969. 

54-82  [a]  Ignorance  of  conditions 
in  an  insurance  policy  when  alleged  in 
a  complaint  must  be  coupled  with  an 
allegation  of  fraud  or  misrepresenta- 
tion. Brown  v.  Fire  Ins.  Co.,  52  Okl. 
392,  153  P  173. 

54-87  [e]  Facts  showing  a  reliance 
by  insured  upon  a  waiver  of  condition 
by  the  insurer  need  not  be  alleged. 
Noem  V.  Life  Ins.  Co.,  37  S  D.  176, 
157  NW  308. 

55-89  Merchants'  &  Bankers'  Fire 
Underwriters  v.  Williams  (Tex.  Civ.), 
181   SW  859. 

55-90    American  Nat.  Ins.  Co.  v.  Don- 
ahue, 54  Okl.  294,  153  P  819. 
56-99      Young  v.  Fire   Ins.    Co..   269 
Mo.  1,  187  SW  856. 
57-3    National  Live  Stock  Ins.  Co  V, 
Owens,  63  Ind.  App.  70,  113  NE  1024j 
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Copple  V.  Annuity  Assn.  (Mo.  App.), 
196  SW  399;  Springfield  F.  Ins.  Co.  v. 
Griffin  (Okl.),  166  P  431. 

[d]  That  loss  came  under  excepted 
clause  in  the  policy  is  a  .defense  which 
must  be  pleaded  by  the  insurer.  St. 
Paul  Fire  &  Marine  Ins.  Co.  v.  Laster 
(Tex.  Civ.),  187  SW  969. 

[e]  Matter  reducing  liability,  must  be 
plead  in  answer.  Schumacher  v.  Ins. 
Co.   (S.  D.),  169  NW  526. 

[f]  Lack  of  insurable  interest  must 
be  plead.  King  v.  Ins.  Co.  (Mo.  App.), 
211  SW  721. 

58-®  Ennis  v.  Fire  Ins.  Co.,  33  N.  D, 
20,  156  NW  234;  Stemheimer  v.  Order 
of  Travelers,  107  S.  C.  291,  93  SE  8. 
60-21  Southern  Indem.  Assn.  v.  IJoflE- 
man  (Ala.  App.),  77  S  424;  McKune 
f.  Casualty  Co.,  28  Idaho  22,  154  P  990; 
Jennings  v.  National  American  (Mo. 
App.),  179  SW  789. 
[d]  Concurrent  insurance. — Tinsley  v. 
Ins.  Co.,  199  Mo.  App.  693,  205  SW  78. 
62-30  Ennis  v.  Fire  Ins.  Co.,  33  N.  D. 
20,  156  NW  234. 

[b]  Fraud  may  be  pleaded  by  way  of 
amending  an  answer  to  a  complaint  on 
a  fire  insurance  policy,  within  the  dis- 
cretion of  the  court.  El  Dia  Ins.  Co. 
V.  Sinclair,  228  Fed.  833,  143  CCA  231. 
62-31  Pacific  M.  L.  Ins.  Co.  v.  Hayes 
(Ala.),  76  S  12;  Fairfield  v.  Ins.  Co., 
196  m.  App.  7;  Carter  v.  Ins.  Co.,  275 
Mo.  84,  204  SW  399,  LEA1918F,  325; 
Murphy  v.  Brotherhood  (Mo.  App.), 
199  SW  730;  Smith  v.  Mystic  Workers 
(Mo.  App.),  196  SW  62. 
64-36  Houge  v.  Ins.  Co.,  174  la.  607, 
158  NW  862;  Tinsley  v.  Ins.  Co.,  199 
Mo.  App.  693,  205  SW  78. 
64-37  Scottish  U.  &  N.  Ins.  Co.  v. 
Co.  (Ind.  App.),  121  NE  373;  Easch 
V.  Bankers  (Mo.  App.),  201  SW  919;- 
Murphy  v.  Brotherhood  (Mo.  App.),  199 
SW  730. 

66-43  Shearlock  v.  Life  Ins.  Co.,  193 
Mo.  App.  430,  182  SW  89.  See  Fidel- 
ity-Phoenix Ins.  Co.  V.  Williams  (Ala.), 
77  S  156. 

66-44  Mercer  v.  Ins.  Co.,  88  Or.  410, 
171  P  412. 

66-45     Fidelity  Mut.  Life  Ins.  Co.  v. 
Dean,  57  Okl.   84,  156  P  304. 
67-46    Ohio  Farmers'  Ins.  Co.  v.  Will- 
iams, 63  Ind.  App.  435,  112  NE  556. 
68-51     Lesh  v.  Ins.  Co.   (Ind.  App.), 
120  NE   391. 

71-66  Boyd  v  Life  Ins.  Co.,  20  6a. 
App.  453,   93   SE   42. 


74-76  Gardner  v.  Life  Ins.  Co.,  225 
Mass.  439,  114  NE  717;  Merchants'  & 
Bankers'  Fire  Underwriters  v.  Parker 
(Tex.   Civ.),  190  SW  525. 

74-77  Curran  v.  Life  Ins.  Co.,  251  Pa. 
420,  96  A  1041;  Hartwig  v.  Life  Ins. 
Co.,  164  Wis.  20,  158  NW  280. 
74-79  [a]  Question  of  change  in 
property  material  to  the  risk  is  for 
the  jury.  King  v.  Fire  Ins  Co.,  133 
Minn.  322,  158  NW  435. 
75-84  Doherty  v.  Ins.  Co.,  224  Mass. 
310,   112  NE   940. 

75-85  Pacific  Mut.  Life  Ins.  Co.  v. 
Vogel,  232  Fed.  337,  146  CCA  385;  Pat- 
terson V.  American  Ins.  Co.  (Mo.  App.), 
186  SW  552;  Glasscock  v.  Ins  Co. 
(Tex.  Civ.),  188  SW  281. 
77-98  Allen  v.  Ins.  Co.  (Ala.),  73  8 
897;  American  Nat.  Life  Ins.  Co.  v. 
White,  126  Ark.  483,  191  SW  25;  West- 
chester F.  Ins.  Co.  V.  MeMinn  (Tex. 
Civ.),  198  SW  638. 
78-99  [a]  Suflaclency  of  an  Iron 
safe  clause  is  one  for  the  court.  Home 
Ins.  Co.  V.  Williams,  237  Fed.  171,  150 
CCA   317. 

79-5  Lucas  v.  New  Amsterdam  C«». 
Co.,  97  Misc.  618,  162  NYS  191. 
80-11  Liverpool  &  L.  G.  Ins.  Co.  v. 
Baker  (Tex.  Civ.),  198  SW  632. 
82-16  Lee  v.  Casualty  Co.,  90  Conn. 
202,  96  A  952;  American  Cent.  Ins. 
Co.  V.  Sinclair  (Okl.),  160  P  60. 
82-17  Baker  v.  Life  Ins.  Co.,  106  S. 
C.  419,  91  SE  324;  Fitzgerald  v.  Life 
Ins.  Co.,  90  Vt.  291,  98  A  498. 
82-18  American  Temperance  Life 
Ins.  Assn.  v.  Solomon,  233  Fed.  213, 
147  CCA  219;,  Hutchins  v.  Life  Ins. 
Co.,  126  Ark.  360,  190  SW  446;  Nation- 
al Life  &  Accident  Ins.  Co.  v.  Lang- 
ford,  123  Ark.  619,  185  SW  266;  Metro- 
politan Ins.  Co.  V.  Jennings,  130  Md. 
622,  101  A  608;  McDonough  v.  Ins. 
Co.,  228  Mass.  450,  117  NE  836;  Col- 
lins V.  Casualty  Co.,  224  Mass.  327, 
112  NE  634;  Hicks  v.  Life  Ins.  Co., 
196  Mo.  App.  162,  190  SW  661;  Bruck 
V.  Mut.  Life  Ins.  Co.,  194  Mo.  App. 
529,  185  SW  753;  Hines  v.  Casualty 
Co.,  172  N.  C.  225,  90  SE  131,  LBA 
1917B,   744. 

84-21  Metropolitan  Ins.  Co.  v.  Jen- 
nings, 130  Md.  622,  101  A  608. 
87-32  Newsome  v.  Traveler's  Ins. 
Co.,  19  Ga.  App.  264,  91  SE  441. 
87-33  Wilkins  v.  Georgia  Casualty 
Co.,  19  Ga.  App.  162,  91  SE  224;  Flor- 
ence V.  E.  Co.,  258  Pa.  456,  102  A  133; 
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Taylor  V.  Life  Ins.  Co.;  106  S.  C.  356, 
91  SB  326,  LEA1917C,  910. 
88-35  Eminent  Woodmen  v.  Howie, 
131  Ark.  299,  198  SW  286;  National 
Life  &  Accident  Ins.  Co.  v.  Cox,  174 
Ky.  683,  192  SW  636. 
88-36  Neasham  v.  Ins.  Co.,  244  Ted. 
556. 

92-47  [b]  Vexatious  refusal  to  pay 
an  insurance  claim,  under  a  statutory 
provision  for  damages,  if  there  is  evi- 
dence upon  the  question,  should  be  sub- 
mitted to  the  jury.  Fay  v.  Life  Ins. 
Co.,  268  Mo.  373,  187  SW  861. 
94-54  Mutual  Aid  Union  v.  Black- 
nail,  123  Ark.  377,  185  SW  465. 
95-55  Pacific  M.  L.  Ins.  Co.  v.  Hayes 
(Ala.),  76  S  12;  Gainsville  &  N.  W. 
E.  Co.  V.  Galloway,  ,17  Ga.  App.  702, 
87  SE  1093;  Kansas  State  Mut.  Hail 
Assn.  V  Title  Guaranty  &  Surety  Co,, 
97  Kan.  271,  155  P  13. 
9T-62  [a]  Waiver. — Instruction  thftt 
"laws  do  not  favor  waivers"  and  that 
"forfeitures  are  not  favored  in  law," 
held  not  erroneous.  Bellamy  v.  Grand 
Lodge  (S.  C),  96  SE  293. 
97-63  Goldberg  i;.  Ins.  Co.,  144  Ga. 
783,  87  SE  1077. 

100-75      Eemfry    c.    Ins.   Co.       (Mo. 
App.),  196  SW   776. 
101-83      Allen   v.   Standard  Ins.    Co. 
(Ala.),  73  S  897. 

102-.89  [a]  See  statute. — Bankers' 
H.  &  A.  Assn.  f.  Wilkes  (Tex.  Civ.), 
209  SW  230. 


IKTEREST 
116-3      Tuzzeo    v.    American   B.    Co., 
226  NY  171,   123   NE  142. 
116-4     Dismukes     v.     Weed's     Exrs. 
(Ala.),  82  S  24;     Walker  v.  Alexander 
(Tex.   Civ.),   212   SW   713. 
117-5    Greenfield  f.  Taylor,  141  Minn. 
399,  170  NW  345. 

121-27      In   re    Chisholm's  Will,    176 
N.  C.  211,  96  SE  1031. 
121-30     Central  Nat.  Bank  v.  Pryor 
(Mo.  App.),  207  SW  298;    San  Antonio 
V.  Pfeiffer   (Tex.  Civ.),  216   SW  207. 
122-34   Bexar  County  t:  Linden  (Tex. 
Civ.),   205   SW   478. 
122-40     Graham    v.   Brown   Bros.,   30 
Ida.  651,  168>  P  9. 

124-53  [a]  it  is  harmless  error  to 
add  interest  to  verdict  when  jury  does 
lot  add  any.  Ess-Arr  Knitting  Mills  v. 
Fischer,  132  Md.  1,  103  A  91. 


INTEBKAI.  REVENUE 
131-28      Western   Extracting    Co.  V. 
Smietanka,  234  Fed.  229,  148  CCA  131. 
135-41     In  re  Whitman,  225  N.  Y.  1, 
121  NB  479.  . 

137-62  Western  Extracting  Co.  v. 
Smietanka,  234  Fed.  229,  148  CCA  131. 
138-69  Sando  v.  Roberts  County,  36 
S.  D.  556,  156  NW  64.^ 
140-80  New  York  Mail  v.  Anderson, 
234  Fed.  590,  148  CCA  356. 
143-89  [a]  Or  successor. — Lumber 
Mut.  F.  Ins.  Co.  V.  Malley,  256  Fed. 
380. 

143-92    Lumber  Mut.  Fire  Ins.  Co.  v. 
Maljey,  256   Fed.  380. 
147-11     U.  S.  V.  Mincey  (CCA),  254 
Fed.    287. 

149-24      State  Line   t  S.   E.   Co.  v. 
Davis,   228   Fed.   246. 
152-35    Eau  v.  V.  S.  (CCA),  260  Fed. 
131. 

152-38.  Chin  Sing  v.  V.  S.,  227  Ted. 
397,   142   CCA  93. 

INTERPLEADER 
160-10   Bepetto  v.  Eaggio  (Mo.  App.), 
213   SW  \525;      Goggin  v.  Union   (Mo. 
App.),  2l3  SW  522. 
162-13      VanDyke   v.   Life   Ins.   Co., 
174    N.    C.    78,    93    SE    444. 
162-15     Collin  County  Nat.  Bank  v. 
Grain  Co.,  130  Ark.  396,  197  SW  707. 
162-16    Price  v.  Aldred,  147  Ga.  258, 
93   SE  403. 

163-22      Lumberman's  Nat.  Bank  v. 
Corrigan,  167  Wis.  82,  166  NW  650. 
163-23     Marsh  v.  Ins.  Co.  (Ala.),  76 
S  370. 

164-26  Smith  V.  Horton,  144  Oa. 
496,  87   SE   655. 

164-27  American  Eich.  Nat.  Bank 
V.  Palmer,  256  Fed.  680;  Taylor  v. 
Bust  (Mo.  App.),  198  SW  194;  Lipsitz 
V.  Smith  (N.  C),  100  SE  247;  States- 
man  Pub.  Co.  v.  Foltin,  87  Or.  65,  167 
P   782. 

165-29  Fidelity  Sav.  So  Loan  Assn. 
V.  Eodgers  (Cal.),  182  P  426;  Fogg  v. 
Goode  (Pla.),  82  S  614;  Taft  v.  Hyatt 
(Kan.),  180  P  213;  Young  v.  Miller 
(Mo.  App.),  182  SW  822;  Barrett  v.  ^ 
Cady,  78  N.  H.  60,  96  A  325;  Supreme 
Council  V.  Alexander,  86  N.  J.  Eq.  443, 
97  A  276,  99  A  1071 ;  Empire  Engineer- 
ing Corp.  V.  Mack,  217  N.'  Y.  85,  111 
NE  475;  Evans  v.  Co.,  187  App.  Div. 
30,  175  NYS  118;  Supreme  Lodge  v. 
Stapf,  160  NYS  1051;  Guaranteed  St. 
Bank  v.  D'Yarmett  (Okl.),  169  P  639; 
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Prederiek  «.  Nuzum,  38  S.  D.  72,  160 
NW  65;  Pardee  &  Curtin  Lumber  Co, 
i;.  Odell,  78  W.  Va.  159,  88  SE  419; 
Lumberman's  Nat.  Bank  v.  Coirigan, 
167  Wis.  82,  166  NW  650. 
166-30  Vyne  v.  Mossom,  92  Misc. 
447,  166  NY8  274. 

167-31  Pigott  V.  Donovan,  91  Conn. 
444,  99  A  1047;  Bathgate  v.  Bank,  199 
Mo.  App.  583,  205  SW  875;  Myers  v. 
Batcheller,  177  App.  Div.  47,  163  NYS 
688;  Milwaukee  Beer  Co.  v.  8.,  55 
Oil.  181,  155  P  200. 
169-33  Fidelity  S.  &  L.  Assn.  v. 
Rodgers  (Cal.),  182  P  426;  Terry  v.  Co. 
(Cal.  App.),  185  P  212;  Fogg  v.  Goode 
(Fla.),  82  S  614;  Taft  f.  Hyatt  (Kan.), 
180  P  213;  Eoberts  v.  V.  S.  Trust  Co. 
(Mass.),  125  NE  185;  Potvin  v.  Ins. 
Co.,  225  Mass.  247,  114  NE  292;  Young 
V.  MUler  (Mo.  App.),  182  SW  822;  Lee 
V.  Life  Assur.  Soc,  195  Mo.  App.  40, 
189  SW  1195;  Novinger  Bank  v.  Union 
Trust  Co.,  196  Mo.  App.  335,  189  SW 
826;  Giffin  v.  Grand  Lodge,  99  Neb. 
589,157  NW  113;  Guaranteed  St.  Bank 
V.  D'Yarmett  (Okl.),  169  P  639;  Grand 
Lodge  V.  Cleo  Lodge  (Tei.  Civ.),  189 
SW  764. 

176-46     American  Exct.  Nat.  Bank 
V.   Palmer,    256    Fed.    680;       Gonia    v. 
O'Brion,  223  Mass.  177,  111  NE  787. 
177-49     Federal  Cement  Co.  v.  Shaf- 
fer, 235  Fed.  912;     Gaboon  v.  Brinkley, 
176  N.  C.  5,  96  SE  650. 
178-50     Johnson  v.  Blackmon  (Ala.), 
78    S    891;       Guaranteed    St.    Bank    v. 
D'Yarmett    (Okl.),   169   P   639. 
178-52    Metropolitan  Life  Ins.  Co.  v. 
Brown   (Mo.  App.),  186  SW  1155. 
179-56    Metropolitan  Life  Ins.  Co.  «. 
Brown  (Mo.  App.),  186  SW  1155. 
180-58     [d]    Plaintiff  a  trespasser. — 
Sewanee  F.   &  I.   Co.  v.  Leonard,   139 
Tenn.   648,    202    SW   928,    LEA1918D, 
1170. 

181-59  Ackerman  v.  Trust  Co.,  90 
Conn.  63,  96  A  149. 
[g]  Plaintiff  must  be  indifferent  be- 
tween the  parties. — Whitney  v.  Day, 
86  Or.  268,  168  P  295. 
184-62  Fogg  V.  Goode  (Fla.),  82  S 
614. 

188-70  First  Nat.  Bank  v.  Mining 
Co.,  28  Idaho  6,27,  155  P  673;  Rosen- 
berg V.  P.  Viane,  109  Misc.  215,  179 
NYS  447. 

188-71  Fox  V.  Cammeyer,  93  Mise. 
180,  156  NYS  1046. 


189-73  Fox  V.  Cammeyer,  93  Miae 
180,  156  NYS  1046. 

189-74  Krieg  v.  Bank  (Ind.  App.), 
Ill   NE  31. 

190-75  Johnson  v.  Blackmon  (Ala.). 
78  S  891.  ' 

190-76  Brunswick  v.  Savings  Bank 
(Mo.  App.),  190  SW  60;  Evans  v. 
Guaranty  Tr.  Co.,  187  App.  Div.  30,  175 
NYS    118. 

.  [b]  Depositor  and  alien  property 
custodian  may  be  interpleaded.  Amer- 
ican Exch.  Nat.  Bank  v.  Palmer,  266 
Fed.  680. 

191-77  Empire  Engineering  Corp.  v. 
Mack,  217  N.  Y.  85,  111  NE  475;  Den- 
niston  v.  Snyder,  98  Mise.  44,  162  NYS 
271. 

192-80     Sherman  Nat.  Bank  v.  Thea- 
trical Co.,  247  Fed.  256,  159  CCA  350. 
193-82    O'Brien  v.  Grand  Lodge,  223 
Mass.  237,  111   NE  955;     Frederick  v. 
Nuzun;,  38  S.  D.  72,  160  NW  65. 
193-83     Bepsher  v.  Bostic  Lumber  & 
Mfg.  Co.,  113  Miss.  46,  73  S  868. 
196-94      [k]     Alien  property  custo- 
dian.— American    Exch.    Nat.    Bank    v. 
Palmer,   256  Fed.   680. 
198-7       New    Albany    Nat.   Bank   v. 
Brown,  63  Ind.  App.  391,  114  NE  486. 
199-9     Bank  v.  Baldridge,  134  Tenn. 
7,  183  SW  158. 

199-10  Fourth  Nat.  Bank  v.  Odom, 
147- Ga.  170,  93  SB  91;  Supreme  Lodge 
V.  Stapf,  160  NYS  1051. 
201-13  Matlack  v.  Kline  (Mo.),  216 
SW  323;  Novinger  Bank  Vi  Trust  Co., 
196  Mo.  App.  335,  189  SW  826. 
203-18  Smith  v.  Horton,  144  G«. 
496,  87  SE  655;  Lipsitz  v.  Smith  (N. 
C),  100  SE  247. 

207-36      Union  Pac.  R.   Co.  v.  Sum- 
mit County,  48  Utah  640,  161  P  463. 
208-37    Novinger  Bank  v.  Trust  Co., 
196  Mo.  App.  335,  189  SW  826. 
209-42     Novinger  Bank  v.  Trust  Co., 
196  Mo.  App.  335,  189  SW  826. 
210-51       Smith   v.   Horton,    144    Ga. 
496,  87  SE  655. 

210-54  New  Albany  Nat.  Bank  v. 
Brown,  63  Ind.  App.  391,  114  NE  486. 
217-89  Pardee  &  Curtin  Lumber  Co. 
V.  Odell,  78  W.  Va.  159,  88  SE  419. 
218-91  Com.  Trust  Co.  v.  Du  Mon- 
timer,  193  Mo.  App.  290,  183  SW  1137. 
218-92  A.  Z.  Bailey  Groc.  Co.  v.  Co. 
(Ala.  App.),  83  S  11. 
218-93  Dell  v.  Vamedoe,  148  Ga.  91, 
95  SB  977. 
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219-3      Com.   Trust   Co.   v.   Du   Mon- 

tiner,  193  Mo.  App.  290,  183  SW  1137. 

221-11     Thomas  Kay  Woolen  M.  Co. 

V.   Sprague,  259  Fed.   338. 

222-13      Underwood      v.      Ice      Co. 

(Mass.)i  122  NE  270. 

235-62     Supreme  Lodge  v.  Stapf,  160 

NTS  1051. 

237-72    See  Lipsitz  v.  Smith  (N.  C), 

lOO  SE  247. 

237-77     Thomas  Kay  Woolen  M.  Co. 

V.  Sprague,  259  Fed.  338. 


INTEESTATE  COIVIMEEOB 
241-2     Mill  Creek  &  C.  Co.  v.  Comm. 

(W.  Va.),  100  SE  557. 
242-4  U.  S.  V.  Ey.  Co.,  65  Fed.  903. 
242-5  [a]  An  order  fixing  In  ad- 
vance what  Is  a  reasonable  rate,  and 
forbidding  the  carrier  to  charge  more 
is  an  unauthorized  attempt  to  fix  maxlT 
mum  rates.  Southern  Pac.  Co.  v.  Colo- 
rado Fuel  &  I.  Co.,  101  Fed.  779,  42 
CCA  12. 

243-7  Union  Pac.  E.  Co.  v.  Lumber 
Assn.,  165  Fed.  13,  91  CCA  51;  North- 
ern Pac.  E.  Co.  V.  Lumber  Assn.,  165 
led.  l;  91  CCA  39;  Haglin-Stahr  Co.  v.. 
E.  Co.  (Vt.),  102  A  940. 
243-8  St.  Louia  S.  W.  E.  Co.  v.  U.  S., 
234  Fed.  668;  .Southern  Pac.  Co.  v. 
Superior  Court,  27  Cal.  App.  240,  150 
P  397,  404;  Eivett  Lumb.  &  Coal  Co. 
V.  E.  Co.,  102  Neb.  492,  167  NW  570; 
Northern  Pac.  Ey.  Co.  v.  Packing  Co., 
92    Wash.   243,   158   P   721. 

[c]  The  commission  has  power  to  sus- 
pend the  long-and-short-haul  clause. — 
U.  S.  V.  Traffic  Assn.,  242  V.  S.  178, 
37  Sup.  Ct.  24. 

[d]  Jurisdiction  over  cable  rates  is 
clearly  conferred  upon  the  commission 
by  the  act  itself.  White  &  Co.  v.  Tel. 
Co.,  33  I.  C.  C.  500. 

[e]  If  rules  and  regulations  of  a  tele- 
graph company  are  unjust  and  unrea- 
sonable the  proper  forum  far  relief  is 
the  Interstate  Commerce  Com.  Durre 
V.  Tel.  Co.,  165  Wis.  190,  161  NW  755. 
244-9  Pennsylvania  E.  Co.  v.  V.  S., 
227  Fed.-  911. 

[b]  Furnishing  tank  cars. — The  amend- 
ment of  June  29th,  1906,  does  not  give 
power  to  the  commission  to  order  a  car- 
rier to  furnish  tank  cars  to  shippers  of 
petroleum  products  for  interstate  ship- 
ments. United  States  v.  E.  Co.,  242 
U.  S.  208,  37  Sup.  Ct.  So. 

[c]  Whether  a  lumber  tariff  includes 
cross  ties  is  one  primarily  to  be  deter- 


mined by  the  commission.  Texas,  etc. 
B.  Co.  t.  American  Tie,  etc.  Co.,  234  U. 
S.  138,  34  Sup.  Ct.  885,  58  L.  ed.  1255. 

[d]  The  ascertainment  of  damages  by 
the  carrier's  rules  as  to  distribution  of 
cars  which  are  discriminatory  i$  within 
the  authority  of  the  commission.  Penn- 
sylvania E.  Co.  V.  Clark,  etc.  Co.,  238 
U.  S.  456,  35  Sup.  Ct.  896,  59  L.  ed. 
1406. 

[e]  This  applies  to  water  carriers  when 
part  of  the  route  is  carried  by  rail. 
Augusta  &  S.  S.  C.  V.  Steamship  Co., 
26  I.  C.  C.  380. 

[f  ]  Courts  have  no  power  to  fix  rates 
or  establish  practices,  and  cannot  in- 
terfere with  those  fixed  by  the  com- 
mission except  in  cases  where  the  order 
is  void.  Montgomery  v.  E.  Co.,  228 
Fed.  616,  143  CCA  138. 
244-12  [a]  Sums  expended  In  con- 
structing grain  doors  in  cars  furnished 
for  interstate  shipments  cannot  be  re- 
covered in  a  state  court  from  an  inter- 
state carrier  without  prior  action  by 
the  commission.  Loomis  is.  E.  Co.,  240 
U.  S.  43,  36  Sup.  Ct.  228,  60  L.  ed.  517. 
244-16  Pennsylvania  E.  Co.  v.  Coal, 
etc.  Co.,  237  U.  S.  121,  35  Sup.  Ct.  484,  ' 
59  L.  ed.  867;  S.  v.  Co.,  143  La.  539, 
78  S  847;  Langhill  v.  E.  Co.,  254  Pa. 
119,  98  A  873. 

245-17  Pennsylvania  E.  Co.  v.  Clark 
Bros.  etc.  Co.,  238  U.  S.  456,  35  Sup. 
Ct.  896,  59  L.  ed.  1406. 
245-19  Atchison  Ey.  Co.  v.  U.  S., 
232  U.  S.  199,  218,  34  Sup.  Ct.  291,  58 
L.,  ed.  568. 

246-22  Pennsylvania  E.  Co,  v.  Clark 
Bros.  etc.  Co..  238  U.  S.  456,  35  Sup. 
Ct.  896,  59  L.  ed.  1406. 
[b]  Overcharges  for  car  demurrage. 
Hunter,  Inc.  v.  E.  Co.,  97  Misc.  26,  161 
NYS   10. 

247-26  U.  S.  V.  Ey.  Co.,  65  Fed.  903; 
Eivett  Lumb.  &  Coal  Co.  v.  E.-Co.,  102 
Neb.  492,  167  NW  570. 
249-32  Pennsylvania  E.  Co.  v.  Coal 
Co.,  242  U.  S.  120,  37  Sup.  Ct.  46,;  Great, 
Western  O.  E.  &  P.  L.  Co.  v.  E.  Co.,, 
275  111.  56,  113  NE  876;  Chesapeake  & 
O.  E.  Co.  V.  Jordan,  63  Ind.  App.  365, 
114  NE  461;  Gulf,  C.  &  S.  F.  E.  Co.  v. 
Moore,   98   Tex.   302,   83   SW   362. 

[a]  Where  railroad  has  not  adopted 
rule  no  administration  question  for 
commission  is  involved  and  state  courts 
have  .iurisdiction.  Langhill  v.  E.  Co., 
254  Pa.  119,  98  A  873. 

[b]  Damages  for  misrouting. — State 
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courts  have  jurisdiction  of  an  action 
against  carrier  for  misroutjng  an  inter- 
state shipment  by  which  a  privilege  of 
milling  in  transit  is  lost.  McCullough 
V.  E.  Co.,  98  Kan.  710,  160  P  214. 

[c]  The  decisions  of  the  federal  su- 
preme court,  on  the  questions  of  the 
construction  and  validity  of  contracts 
for  interstate  shipments,  are  controlling 
on  the  state  courts.  St.  Louis,  I.  M.  & 
S.  Ey.  Co.  V.  West  Bros.  (Tex.  Civ.), 
159  SW  142. 

[d]  The  interstate  commerce  act  Is  a 
part  of  the  law  of  the  state  and  is  en- 
forceable in  its  courts  when  rights 
under  it  arise  as  incidents  of  a  trial. 
MeElvain  v.  E.  Co.,  151  Mo.  App.  126, 
131  SW  736. 

249-33  Coad  v.  E.  Co.,  171  la.  747, 
154  NW  396;  Wabash  E.  Co.  v.  Sloop, 
200  Mo.  198,  98  SW  607;  Carr  v.  B. 
Co ,  78  N.  H.  502,  102  A  532,  LEA1918- 
E,  389;  Langhill  v.  E.  Co.,  254  Pa. 
119,  98  A  873;  Eobinson  f.  Baltimore 
&  O.  E.  Co.,  64  W.  Va.  406,  63  SB  323. 

[e]  Question  of  jurisdiction  deter- 
mined by  petition.  —  The  question  of 
jurisdiction  between  the  state  and  fed- 
eral courts  is  to  be  determined  by  the 
averments  of  the  petition  and  not  by 
the  federal  questions  raised  by  the  an- 

St.  Louis,  S.  P.  &  T.  Ey.  Co.  v. 


Oil,  etc.  Co.,  61  Tex.  Civ.  App.  190,  128 
SW  1194. 

250-36  Lyne  v.  E.  Co.,  170  Fed.  847; 
Louisville  &  N.  E.  Co.  v.  Tie  Co.,  161 
Ky.  212,  170  SW  633-641;  Gulf  &  S.  I. 
E  Co.  v.  Buddendorf,  110  Miss.  752,  70 
S.  704,  LBA1916D,  253;  Eivett  Lumb. 
&  Coal  Co  V.  E.  Co.,  102  Neb.  492,  167 
NW  570;  Langhill  v.  E.  Co.,  254  Pa. 
119,  98  A  873. 

250-37  Baird  Bros.  v.  E.  Co.,  181  la. 
1104,  165  NW  412;  Eoyal  Brewing  Co, 
V.  Ey.  Co.,  217  Fed.  146. 
250-39  [e]  Common  law  action  for 
damages.— A  shipper  can  recover  gen- 
eral damages  caused  its  business 
through  discrimination  in  facilities  by 
a  railroad  even  though  it  has  pending 
an  action  before  the  Interstate  Com- 
merce Commission  and  state  courts  for 
reparation  for  overcharges  and  unrea- 
sonableness of  published  rates.  Louis- 
ville &  N.  E.  Co.  V.  Tie  Co.,  161  Ky. 
212,  170  SW  638. 

250-40  Adair  v.  E.  Co.,  21  Ga.  App. 
iifi4  04  SE  840;  Ely  V.  Barrett,  isi 
Ipp.  Biv  176,  i68  NYS  419;  Kansas 
City,  M.V&  O.  k  Co.  V.  Bell  (Tex.  Civ.),  | 
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197  SW  322;  Texas-Mexican  Ey.  Co. 
V.  Sutherland  (Tex.  Civ.),  189  SW  983. 
252-44  A.  J.  Phillips  Co.  v.  E.  Co., 
236  TJ.  S.  662,  35  Sup.  Ct.  444,  59  l! 
ed.  774;  Meeker  v.  E.  Co.,  236  IT.  S. 
412,  35  Sup.  Ct.  328,  59  L.  ed.  644, 
AnnCasl916B,  691;  Lehigh  Valley  E 
Co.  V.  Meekery  211  Fed.  785,  128  CCA 

[d]  Limitation  begins  to  run  as  to  an 
action  for  refusal  of  switching  facil- 
ities from  the  refusal  of  the  applica- 
tion. Langhill  v.  E.  Co.,  254  Pa.  119. 
98  A  873.  ' 

[e]  A  voluntary  association  cannot  by 
claiming  reparation  generally  in  behalf 
of  its  members  interrupt  the  running 
of  the  statute  of  limitations  as  to  those 
members.  Michigan  Hard  Wood,  etc. 
Assn.  V.  Freight  Bureau,  27  I.  C.  C.  32. 

[f]  Amendment  enlarging  statute  of 
limitations  not  permitted.  Michigan 
Hardwood,  etc.  Assn.  ^,  Transcontinen- 
tal Freight  Bureau,  27  I.  C.  C.  32. 

[g]  Waiver.— The  two  year  limitation 
can  not  be  waived  by  the  defendant, 
it  is  a  jurisdictional  provision.  Michi- 
gan Hardwood,  etc.  Assn.  v.  Freight 
Bureau,  27  I.  C.  C.  32,  38. 

[h]  All  accrued  claims  for  damages  to 
shipper  through  the  violation  of  the 
act  by  the  carrier  if  not  barred  by  the 
state  statute  are  saved  by  Act  June  29 
1906,  §5.  Meeker  v.  E.  Co.,  236  U.  S. 
412,  35  Sup.  Ct.  328,  59  L.  ed.  644,  Ann 
Casl916B,    691. 

252-45     Missouri  Pac.  E.  Co.  v.  Saw- 
mill Co.,  235  Fed.  474,  149  CCA  20. 
252-46      Manufacturer's   Ey.    Co.   v. 
Ey.  Co.,  32  I.  C.   C.  100. 

[c]  Commission  may  bring  equity  pro- 
ceedings to  enforce  order. — Interstate 
Commerce  Com.  v.  E.,  57  Fed.  1005. 

[d]  The  commission  cannot  suspend 
the  long  and  short  haul  clause  of  sec- 
tion 4  of  the  Act  to  Eegulate  Com- 
merce without  application  to  it  by  the 
carriers  and  a  hearing  on  such  applica- 
tion. Merchants'  &  M.  Traffic  Assn.  v. 
U.  S.,  231  Fed.  292. 

[e]  In  accomplishing  the  enforcement 
of  the  civil  features  of  the  act  the 
commission  bears  much -the  same  rela- 
tion to  the  court  that  the  grand  jury 
does  in  criminal  matters.  United  _ 
States  V.  Ey.  Co.,  65  Fed.  903. 
253-<48  A.  J.  Phillips  Co.  v.  Grand 
Trunk,  W.  E.  Co.,  236  U.  S.  -662,  35 
Sup.  Ct.  444,  59  L.  ed.  774;  McLean 
Lumb.  Co.  V.  V.  S.,  237  Fed.  460. 
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253-49  [a]  Persons  simllaily  situ- 
ated may  be  represented  by  an  associa- 
tion or  other  organization  and  come 
into  a  controversy  under  tlie  common 
name.  Merchants'  &  Manuf.  Traffic 
Assn.  V.  V.  S.,  231  Fed.  292. 
253-51  Michigan  Hardwood,  etc. 
Assn.  V.  Freight  Bureau,  27  I.  C.  C.  32. 
254-54  [c]  Failure  to  join  all  in- 
terested as  defendants  is  ground  for 
dismissal  of  complaint.  Eeno  Grocery 
Co.  V.  So.  Pae.  Co.,  23  I.  C.  C.  400. 

[d]  Where  complaint  includes  all  car- 
riers who  may  be  responsible  for  given 
rates  a  defeni^e  by  certain  carriers  that 
said  carriers  have  no  voice  in  making 
rates  fixed  by  other  carriers  who  did 
not  appear  at  the  hearing  is  without 
force.  Holland  Blow  Stave  Co.  v.  By. 
Co.,  24  I.  C.  C.  81. 

[e]  VHiere  only  a  iwrtion  of  a  com- 
bination through  rate  Is  attacked  it 
is  not  necessary  to  join  as  defendants 
all  the  carriers  that  are  parties  to  such 
rate.  Globe  Milling  Co.  v.  Ey.  Co.,  24 
I.  C.  C.  594. 

[f]  Where  but  few  facts  axe  disclosed 
in  a  complaint  of  narrow  scope  naming 
but  one  of  several  interested  carriers, 
wTio  is  but  a  link  in  a  through  route 
the  commission  will  not  disturb  adjust- 
ment of  closely  related  through  rates 
which  have  been  in  existence  for  a  long 
period.  Board  of  Trade  v.  E.  Co.,  26 
I.  C.  C.  545. 

254-55      V.  8.  V.   Nixon,   235   U.   S. 
231,  35  Sup.  Ct.  49,  59  L.  ed.  207. 
254-57    Moore    &    Thompson    Paper 
Co.  V.  Boston  &  M.  E.  E.,  34  I.  C.  C. 
323;  E.  E.  Com.  v.  Southern  Pao.  Co., 

24  I.  C.  C.  273,  279. 

255-58  Norfolk  &  W.  Ey.  Co.  v.  V. 
S.,  195  Fed.  953;  Eastern  Wheel  Mfrs. 
Assn.  V.  Ey.  Co.,  27  I.  C.  C.  370;  Au- 
gusta &  S.  S.  Co.  V.  Steamship  Co.,  26 
I.  C.  to.  380. 

[d]  The  complaint  need  not  allege  In 
specific  terms  that  the  plaintiff  was 
"damaged,"  where  it  sets  forth  at 
large  all  the  facts  of  the  case  together 
with  the  findings  of  the  commission. 
Southern  Pae.  Co.  v.  Milling  Co.,  220 
Fed.  14,  135  CCA  590. 

[e]  Where  the  defendant  Is  not  tak- 
en by  surprise  the  complaint  will  not 
be  set  aside  on  the  ground  of  indefi- 
niteness.  Union  Tanning  Co.  t;.  Ey.  Co., 

25  I.  C.  C.  112. 

[f  j    The    couuuission  never  looks   to 


the  niceties  of  pleading. — Clinton  Sug- 
ar Eefining  Co.  v.  Ey.  Co.,  28  I.  C.  C. 
364. 

258-62  [b]  Rates  on  different  com- 
modities from  different  localities. — In 
dealing  with  certain  class  rates  applic- 
able to  specific  kinds  of  a  commodity 
from  a  particular  locality  the  commis> 
^ion  cannot  determine  what  rates  are 
reasonable  for  the  transportation  fronj 
the  same  point  or  the  same  commodity 
from  other  points.  Such  questions  must 
be  decided  in  other  proceedings..  Mil- 
burn  Wagon  Co.  v.  Ey.  Co.,  22  I.  0.  C. 
93,  101. 

258-63  Thropp  v.  E.  Co.,  23  I.  C.  C 
497. 

258-71  [b]  Amendment  of  com- 
plaint  may  be  allowed  after  hearing. 
People's  Fuel  &  Supply  Co.  v.  Ey  Co., 
27  I.  C.  C.  24. 

259-80  Stuarts  Draft  Milling  Co.  v. 
Ey.  Co.,  31  I.  C.  C.  623. 
[c]  Discrimination. — In  order  to  re- 
cover under  the  act  on  account  of  dis- 
crimination a  party  must  show  not 
merely  a  wrong  of  the  carrier  but  that 
such  wrong  has  operated  to  his  injury. 
Hormel  &  Co.  v.  Ey.  Co.,  30  I.  C.  C. 
98. 

260-80i/i     Nashville  v.  E.  CK,  33  I. 

C.  C.  76.' 

[e]  Long  and  short  haul  clause. 
Where  there  is  no  issue  tendered  in 
the  complaint  or  any  evidence  submit- 
ted in  regard  to  a  violation  of  the 
long-and-short-haul  clause,  such  matter 
cannot  be  eorfsidered  in  a  petition  at- 
tacking reasonableness,  relatively  and 
per  se  of  the  rates.  Chamber  of  Com- 
merce 11.  So.  Ey.  Co.,  22  I.  C.  C.  233. 

[f]  The  reasonableness,  of  rates  ean- 
not  be  considered  except  under  a  pro- 
ceeding which  properly  puts  them  in 
issue.  Douglas  &  Co.  v.  Ey.  Co.,  21  I. 
C.  C.  97,,  102. 

261-82  Interstate  Commerce  Com.  v. 
Brimson,  154  TJ.  S.  447,  14  Sup.  Ct. 
1125,  38  L.  ed.  1047;  Interstate  Com- 
merce Com.  V.  Ey.  Co.,  123  Fed.  970. 
[a]  Witnesses  cannot  be  subpoenaed 
except  to  testify  on  matters  relating 
to  violation  of  interstate  commerce  act 
or  to  matters  which  might  have  been 
the  object  of  complaint  before  the. 
commission.  United  States  v.  Skinner, 
218  Fed.  870. 

261-84    S.  V.  Cooper  (Ohio).  124  NB 

192. 
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&63-1  Humboldt  S.  S.  Co.  v.  White 
Paas  &  Yukon  Eoute,  25  I.  C.  C.  136, 
141. 

263-4    Baker  Commercial  Club  v.  E. 

&  W.  Co.,  25  I.  C.  C.  281;  Alan  Wood 

Iron  &  Steel  Co.  v.  K.  Co.,  24  I.  C.  C. 

27. 

264-8    E.  E.   Com.  v.   Pac.  Ey.   Co., 

26  I.  C.  C.  407. 

[a]  Eeasonableness  of  rates  not  be- 
ing an  Issue,  complainant  may  test 
reasonableness  by  filing  new  com- 
plaint. Marian  Coal  Co.  v.  Delaware, 
L.  &  W.  E.  Co.,  25  I.  C.  C.  14. 
264-10  [b]  It  Is  error  for  the  com- 
mission to  fail  to  dispose  of  issues  of 
fact  or  to  fail  to  receive  and  take,  into 
account  proper  evidence  of  facts.  In- 
terstate Commerce  Com.  v.  Louisville, 
etc.  E.,  73  Fed.  409. 

264-11     Lehigh     Valley     E.     Co.     v. 
Meeker,  211  Fed.  785,  128  CCA  311. 
265-16     Merchants'  &  Manuf.  Traffic 
Assn.  V.  V'.  S.,  231  Fed.  292. 
266-21     Commercial  Club  v.  Ey.  Co., 

27  I.  C.  C.  302;  In  re  Advances  on  Lum- 
ber, 24  I.  C.  C.  686,  696;  Lesinsky  Co. 
v.  Ey.  Co.,  24  I.  C.  C.  620;  Crescent 
Coal  &  M.  Co.  V.  E.  Co.,  24  I.  C.  C. 
149;  Holland  Blow  Stave  Co.  v.  E.  Co., 
24  L  C.  C.  81. 

[b]  A  finding  of  unreasonableness  of 
a  rate  cannot  be  made  by  the  commis- 
sion in  the  absence  of  evidence  show- 
ing same.  National  Baggage  Co.  v.  Ey. 
Co.,  32  I.  C.  C.  152. 

[c]  Failure  on  the  part  of  complain- 
ants to  support  their  contention  by 
evidence  is  ground  for  dismissal  of 
complaint.  E.  E.  Com.  v.  Ey.  Co.,  26 
L  C.  C.  407. 

266-22  Eefuge  Cotton  OU  Co.  v.  Ey. 
Co.,  27  I.  C.  C.  117. 

267-24  Meeker  v.  Valley  E.  Co.,  236 
U.  S.  412,  35  Sup.  Ct.  328,  59  L.  ed. 
644  AnnCasl916B,  691. 

[c]  Ho  formal  marked  and  numbered 
set  of  findings  by  the  commission  is 
required. — The  facts  are  sufficiently 
found  when  imbedded  in  the  state- 
ments of  the  opinion.  Lehigh  Valley 
E.  Co.  V.  American  Hay  Co.,  219  Fed. 
539,  135  CCA  307. 

[d]  The  order  is  to  be  construed  and 
read  in  connection  with  the  report  of 
which  it  forms  a  part.  Atchison  Ey. 
Co.  V.  U.  8.,  232  tr.  S.  199-218,  34  Sup. 
Ct.  291,  58  L.  ed  568. 

267-27  Cement  Eatea  from  Points 
in  Illinois,  32  I.  C.  C.  369;  Eock  Spring 


Distilling  Co.  v.  E.  Co.,  29  I.  C.  C.  18; 
Fels  &  Co.  V.  E.  Co.,  25  I.  C.  C.  154. 
268-39     Chicago,  M.  &  St.  P.  E.  Co. 
V.    Hormel    &    Co.,    240    Fed.    381,    153 
CCA  307. 

269-40  Murphy  v.  E.  Co.,  170  App. 
Div.  788,  156  NYS  49. 

[b]  Punishment  for  contenlpt.^No 
question  of  contempt  can  arise  before 
the  commission  as  it  is  not  a  judicial 
body.  Interstate  Commerce  Com.  v. 
Brimson,  154  U.  S.  447,  14  Sup.  Ct. 
1125,  38  L.  ed.  1047. 

270-44  Lehigh  Valley  E.  Co.  v.  V. 
S.,  234  Fed.  682. 

270-45  [a]  A  rehearing  wUl  not 
be  denied  merely  because  of  informal- 
ity of  the  petition.  Arkansas  Fertil- 
izer Co.  V.  Ey.  Co.,  25  I.  C.  C.  266. 
270-46  Taylor  Dry  Goods  Co.  i;.  Ey. 
Co.,  28  L  C.  G.  308;  Fels  &  Co.  v.  E. 
Co.,  25  L  C.  C.  154. 
271-58  Swift  &  Co.  v.  E.  Co.,  93  O. 
St.  143,  112  NE  212. 

[c]  Equity  court  cannot  reTiew  by 
injunction  an  order  denying  relief.  Le- 
high Valley  E.  Co.  v.  U.  S.,  243  U.  S. 
412,  37  Sup.  Ct.  397. 

272-60  Pennsylvania  E.  Co.  v.  U. 
S.,  227  Fed.  911. 

274-74  Alaska  S.  S.  Co.  «.  U.  S., 
259  Fed.  713. 

274-76  [a]  A  motion  to  requiie 
plaintiff  to  elect  which  of  two  orders 
it  would  rely  on  is  properly  denied 
when  the  second  order  merely  modifies 
the  first  in  a  formal  particular.  Mis- 
souri Pac.  E.  Co.  V.  Sawmill  Co.,  235 
Fed.  474,  149  CCA  20. 
276-83  Mills  v.  E.  Co.,  238  U.  S. 
473,  35  Sup.  Ct.  888,  59  L.  ed.  1414. 

[d]  The  court  of  appeals  caanot  take 
judicial  notice  of  an  order  of  the  com- 
mission though  published  in  the  re- 
ports of  such  commission;  when  ap- 
plicable it  should  be  put  in  evidence, 
Banaka  v.  Ey.  Co.,  193  Mo.  App.  345, 
186  SW  7. 

[e]  Finding  of  commission  not  con- 
clusive.— The  finding  of  the  commis- 
sion on  a  hearing  for  reparation,  that 
a  given  rate  charged  is  unreasonable, 
is,  in  a  subsequent  action  by  complain- 
ant to  recover  damages  not  decisive  of 
the  question  of  liability  for  damages 
either  prima  facie  or  otherwise  but  its 
evidential  value  on  that  issue  is  for 
the  determination  of  the  court  and 
jury.  Lehigh  Valley  E.  Co.  v.  Meeker, 
211  Fed.  785,  128  CCA  311. 
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[£]  There  should  be  a  finding  of  the 
ultimate  facts,  finding  of  evidential 
facts  not  necessary.  Meeker  v.  E.  Co., 
236  U.  S.  412,  35  Sup  Ct.  328,  59  L. 
ed.  644,  AnnCasl916B,  691. 
276-86  Interstate  Com.  Com.  v.  E., 
222  U.  S.  541-547,  32  Sup.  Ct.  108,  56 
L.  ed.  308. 

[c]  Questions  not  raised  before  the 
commission  will  not  be  considered  on 
an  appeal.  United  States  v.  E.  Co.,  231 
U.  S.  274,  34  Sup.  Ct.  75,  58  L.  ed.  218. 
377-87  Western  New  York  etc.  Co, 
V.  Eefining  Co.,  137  Fed.  343,  70  CCA 
23,  affirmed,  208  U.  S.  208,  28  Sup.  Ct. 
268,  52  L.  ed.  456;  Nashville  Grain 
Exch.  V.  U.  S.,  234  Fed.  699;  Pennsyl- 
vania E.  Co.  V.  U.  S.,  227  Fed.  911; 
Louisville  &  N;  E.  Co.  v.  U.  S.,  216 
Fed.  672. 

[d]  The  ouljr  questions  the  reviewing 
court  can  consider  are  whether  the 
order  is  within  the  powers  of  the  com- 
mission and  whether  it  is  based  on 
substantial  evidence.  St.  Louis  &  S. 
W.  E.  Co.  V.  U.  S.,  234  Fed.  668. 

[e]  AU  presumptions  are  in  favor  of 
findings  of  the  commission  as  to  rea- 
sonableness of  rates.  ^  St.  Louis  S.  W. 
E.  Co.  V.  U.  S.,  234  Fed.  668. 

[f  ]  Courts  will  not  examine  the  facts 
further  than  to  determine  whether 
there  was  substantial  evidence  to  sus- 
tain the  order.  Interstate  Com.  Com. 
V.  E.,  222  U.  S.  541-547,  32  Sup.  Ct. 
108,  56  L.  ed.  308. 

277-88  Florida  B.  C.  E.  Co.  v.  Uni- 
ted States,  234  U.  S.  167,  34  Sup.  Ct. 
867,  58  L.  ed.  1267;  Interstate  Com. 
Comm.  V.  E.,  222  U.  S.  541-547,  32  Sup. 
Ct.  108,  56  L.  ed.  308;  Seaboard  Air 
Line  Ey.  Co.  v.  U.  S.,  249  Fed.  368; 
Louisville  &  N.  E.  Co.  v.  U.  S.,  227 
Fed.  258;  Louisville  &  N.  E.  Co.  V.  U. 
'  S.,  216  Fed.  672. 
[e]  The  supreme  court  will  determine 
whether  as  a  matter  of  law  the  com- 
mission's findings  of  fact  sustain  its 
order.  Louisville  &  N.  E.  Co.  v.  U  S., 
238  U.  S.  1,  35  Sup.  Ct.  696,  59  L.  ed. 
1177. 

278-91     Louisville  &  N.  E.  E.  Co.  v. 
U.  S.,  216  Fed.  672. 
278-96    Meeker  v.  E.  Co.,  236  U.  S. 
412,    35    Sup.    Ct.   328,   59   L.   ed.   644, 
AnnCasl916B,  691. 

[aj  Services  for  which  attorney's  fees 
may  be  taxed  as  costs,  defined.  Meeker 
V.  E.  Co.,  236  U.  S.  412,  35  Sup.  Ct.  328, 
59  L.  ed.  644,  AnnCaBl916B,  691. 


[b]  It  is  only  when  damages  are  re- 
covered by  suit  that  an  attorney's  fee 
is  allowed.  Atlantic  C.  L.  E.  Co.  v, 
Eiverside  Mills,  219  U.  S.  186,  208,  31 
Sup.  Ct.  164,  55  L.  ed.  167,  31  LEA 
(NS)  7. 

[c]  In  a  proceeding  by  shippers  based 
on  discriminatory  rates  attorney's  fees 
not  allowed.  Mills  v.  Lehigh  Valley  E. 
Co.,  238  U.  S.  473,  35  Sup.  Ct.  888,  59 
L.  ed.  1414. 

[d]  Until  the  final  determination  of 
the  action  where  error  proceedings 
are  taken,  attorney's  fees  should  not 
be  taxed.  Missouri  Pac.  E.  Co.  v.  Saw- 
mill, 235  Fed.  474,  149  CCA  20. 
278-97  [a]  Writ  of  error  and  not 
appeal  is  the  proper  method  of  review- 
ing a  judgment  of  a  federal  court  re- 
fusing a  writ  of  mandamus  requiring 
carriers  to  permit  inspection  of  their 
accounts  by  special  agents  of  the  com- 
mission.  U.  S.  V.  E.  Co.,  236  U.  S.  318, 

35  Sup.  Ct.  363,  59  L.  ed.  598. 
279-7    U.  S.   [■.  Lumb.  Co.,  254  Fed. 
335. 

279-10  Hocking  Valley  E.  Co.  v. 
United  States,  210  Fed.  735,  127  CCA 
285;  United  States  v.  Vacuum  Oil  Co., 
153  Fed    598 

279-11  Miller  v.  U.  S.,  221  Fed.  67, 
137  CCA  17;  Central  of  Georgia  E.  Co. 
V.  Curtis,  14  Ga.  App.  716,  82  SE  318; 
Stewart  &  Son  v.  Chicago  etc.  E.  Co., 
172  la.  313,  151  NW  485. 
[bj  "Milling  in  transit"  is  a  device' 
for  contravening  the  Elkins  Act.  Lew- 
is etc.  Co.  V.  E.  Co.,  217  Fed.  321,  133 
CCA  237. 

[c]  Giving  several  months  credit  for 
the  payment  of  freight  charges  to  one 
shipper  when  other  shippers  under  like 
circumstances  were  required  to  settle 
monthly  is  a  discrimination  under  the 
Elkins  Act  as  amended.  Hocking  Val- 
ley Ey.  Co.  V.  U.  S.,  210  Fed.  735,  742, 
127  CCA  285 

280-12  Cleveland,  C.  C.  &  St.  L. 
E.    Co.   V.   Dettlebaoh,   239    U.   S.   588, 

36  Sup.  Ct.  177,  60  L.  ed.  453. 

[a]  Where  contract  of  shipment  waa 
executed  before  the  passage  of  the 
Hepburn  Act  but  trial  was  had  subse- 
quent to  its  passage  the  provisions  of 
the  act  do  not  apply.  Betka  v.  E.  Co. 
(f  ex.  Civ.),  189  SW  532. 
aS0-f7  Pennsylvania  Co.  v.  V  S. 
(CCA),  257  Fed.  261;  U.  S.  v.  Lumb. 
Co.,  254  Fed.  335. 
[c]     The  method  or  device  used  need 
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not  be  set  out.  Grand  Rapids  &  I.  E. 
Co.  V.  U.  S.,  212  Ped.  577,  129  CCA  113. 
[d]  In  an  indictment  for  obtaining  a 
less  rate  by  misrepresentation  it  is  not 
necessary  that  the  different  tariff  rates 
should  be  averred  verbatim.  U.  S  v. 
Sterling  Salt  Co.,  200  Fed.  593. 
283-31  [a]  State  penalty  for  non- 
delivery of  telegram  not  enforceable. 
By  the  Act  of  June  18th,  1910,  Con- 
gress occupied  the  field  of  regulation 
with  respect  to  interstate  telegrams, 
and  a  state  statute  imposing  a  penalty 
for  failure  to  make  a  prompt  delivery- 
can  no  longer  be  invoked.  Western 
Union  Tel.  Co.  v.  Bilisoly,  116  Va.  562. 
y82  SE  91. 

283-32     Nashville,   C.    &   St.   L.   Ey. 

Co.  V.  Heggie,  86  Ga.  210,  12  SE  363, 
22  AmStEep  453;  Chesapeake  &  O.  Ey. 
Co.  V.  American  Exch.  Bank,  92  Va. 
495,  23  SE  935,  44  LEA  449. 
283-33  [a]  The  state  courts  are  in 
no  way  concerned  with  the  enforcement 
of  this  rule.  Illinois  Cent.  E.  Co.  v. 
^Peterson,  68  Miss.  454,  10  S  43,  14 
LEA  550. 

283-36  U.  S.  V.  E.  Co.,  182  Ped.  802, 
105  CCA  234. 

[a]  That  the  owner  is  in  charge  of 
the  cattle  is  immaterial.  Hendrick  v. 
Boston  &  A.  E.  Co.,  170  Mass.  44,  48 
NE  835. 

[b]  Connecting  carriers  of  live  stock 
are  jointly  and  severally  liable  for  in- 
juries to  stock  resulting  from  failure 
to  feed  during  transportation  where 
such  failure  begins  on  mutual  line  and 
continues  to  destination.  Baltimore  & 
O.  S.  W.  E.  Co.  V.  "Wood  &  Co.,  130  Ky. 
839,  114  SW  734. 

284-37  [a]  Conclusions  of  law  in 
the  petition  which  are  at  variance  with 
the  averment  of  fact  will  not  consti- 
tute a  cause  of  action.  U.  S.  v.  E.  Co., 
234  Fed.  386. 

[b]  That  the  statutory  duty  was  not 
waived  by  special  contract  should  be 
alleged  in  a  petition  to  recover  the 
penalty  imposed  by  statute.  Houston 
&  Tex.  C.  E.  Co.  V.  Brown,  37  Tex.' 
Civ.  595,  85  SW  44.  • 

[c]  Direction  of  verdict. — Though  the 
facts  are  conceded  the  court  should 
not  direct  a  verdict  unless  reasonable 
minds  would  not  differ  as  to  the  con- 
elusions  to  be  drawn.  Chicago  &  N.  W. 
E.  Co.  v.V.S,  234  Fed.  272,  148  CCA 
174. 


[d]  An  allegation  in  a  petition  that 
a  certain  sum  was  expended  in  medi- 
cine and  care  of  injured  stock  must  be 
supported  by  proof  that  amount  was 
reasonable,  to  be  considered  as  an  ele- 
ment of  damage.  Panhandle  &  S.  F. 
Ey.  Co.  V.  Norton  (Tex.  Civ.),  188  SW 
1011. 

.ii.«i4-38  U.  S.  V.  R.  Co.,  160  Fed.  526. 
fa]  All  matters  of  defense  must  be 
pleaded  in  the  answer  to  be  available. 
Oregon-Washington  E.  &  N.  Co.  v.  U. 
8.,  205  Fed.  341,  123  CCA  475. 
[b]  Petition  must  show  that  the  case 
is  not  within  the  exception  where  ani- 
mals have  proper  food,  water,  space 
and  opportunity  to  rest.  Hale  v.  Ey. 
Co.,  36  Neb.  266,  54  NW  517. 

[e]  If  a  complaint  under  the  statute 
alleges  that  defendant  "wilfully" 
confined  the  stock  more  than  twenty- 
eight  hours  it  sufficiently  negatives 
the  exceptions  of  the  statute.  United 
States  V.  E.  Co.,  160  Fed.  526. 
284-41  Northern  Pac.  R.  Co  v.  Wall, 
241  U.  S.  87,  36  Sup.  Ct.  493,  60  L.  ed. . 
905;  New  York,  P.  &  N.  E.  Co.  v.  Pro- 
duce Co.,  240  U.  S.  34,  36  Sup.  St.  230, 
60  L.  ed.  611,  LEA1917A,  193;  Hester 
V.  E.  Co.  (CCA),  254  Fed.  787;  Smeltz- 
er  V.  R.  Co.,  158'  Fed.  649;  Henderson 
V.  R.  Co.  (Ala.),  76  S  309;  Kansas.  City 
Southern  Ry.  Co.  v.  Carl,  91  Ark.  97, 
121  SW  932,  124  AmStRep  56  (rev.  on 
other  grounds  in  227  U.  S.  639,  33  Sup. 
Ct.  391,  57  L.  ed.  683) ;  St.  Louis  South- 
western R.  Co.  V.  Grayson,  89  Ark.  154, 
115  SW  933;  Aultman  v.  Atlantic  Coast 
Line  R.  Co.,  71  Fla.  276,  71  S  283;  Mor- 
ris V.  Ry.  Co.,  19  6a.  App.  495,  91  SE 
878;  Southern  R.  Co.  v.  Avey,  173  Ky. 
598,  191  SW  460;  Nashville,  C.  &  St.  L. 
R.  Co.  V.  Dreyfuss-Weil  Co.,  150  Ky. 
333,  150  SW  321;  Walker  v  R.  Co., 
162  Mo.  App.  374,  142  SW  729;  Ely  v. 
Barrett,  181  App.  Div.  176,  168  NYS 
419;  St.  Louis  &  S.  F.  R.  Co.  v.  Zick- 
afoose,  39  Okl.  302,  135  P  406;  Kansas 
City,  M.  &  O.  R.  Co.  v.  Bell  (Tex.  Civ.), 
197  SW  322;  Texas-Mexican  Ry.  Co. 
r.  Sutherland  (Tex.  Civ.),  189  SW  983; 
Galveston,  etc.  R.  Co.  v.  Piper  &  Co., 
.52  Tex.  Civ.  App.  568,  115  SW  107; 
Missouri,  etc.  R.  Co.  v.  Carpenter,  52 
Tex.  Civ.  App.  585,  114  SW  900;  Pecos, 
etc.  Ry.  Co.  v.  Meyer  (Tex.  Civ.),  135 
SW  309  (states  effect  of  act);  Haglin- 
Stahr  Co.  v.  R.  Co.  (Vt.),  102  A  940; 
Parker-Bell  Lumb.  Co.  v.  Ry.  Co.,  69 
Wash.  123,  124  P  389,  41.LRA(NS)1064. 
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[b]  Nothing  in  Caimack  amendment 
abrogates  right  of  shipper  to  pursue 
connecting  carrier  whose-  wrong  caused 
the  loss.  Collier  v.  E.  Co.  (Mo.  App.), 
190  SW  969. 

\a]  Common-law  liability  of  carrier 
as  to  loss  on  his  own  line  is  not 
changed  by  Carmack  amendment.  Cin- 
cinnati, N.  O.  &  T.  P.  E.  Co.  V.  Eankin, 
241  V.  S.  319,  36  Sup.  Ct.  555,  60  L. 
ed.  1022,  LEA1917A,  265;  Illinois 
Cent.  E.  Co.  v.  Live  Stock  Co.,  Ill 
Miss.  496,  71  S  802. 

[d]  Intrastate  carrier.  —  Carmack 
amendment  not  applicable  to  carrier 
whose  lines  lie  wholly  Within  the  ter- 
ritorial limits  of  one  state.  U.  S.  v. 
E.  Co.,  18  Fed.  480. 

[e]  Initial  carrier  acting  as  agent. 
Under  bill  of  lading  expressly  provid- 
ing that  issuing  carrier  is  acting  as 
agent  for  connecting  lines  it  is  not 
liable  for  a  connecting  ocean  carrier's 
refusal  to  accept  the  shipment  for 
transportation  to  a  foreign  country. 
The  Carmack  amendment  does  not  ap- 
ply. Hamlen  &  Sons  Co.  i;.  E.  Co.,  212 
Fed.  324. 

[fj  "The  manifest  object  of  this 
provision  of  the  statute  is  to  enable 
one  who  contracts  with  a  common  car- 
rier for  the  carriage  of  goods  to  a 
point  in  a  distant  state  over  its  lines 
and  over  the  connecting  lines  of  sev- 
eral common  carriers,  to  recover  dam- 
iages  for  injury  thereto  directly  from 
the  carrier  to  which  the  goods  were 
delivered  and  by  which  the  bill  of 
lading  therefor  was  issued,  without 
being  compelled  to  seek  out  and  sue 
the  particular  carrier  that  occasioned 
the  injury.  The  legal  effect  of  the  pro- 
vision, so  far  as  it  relates  to  a  carrier, 
is  to  impose  upon  it  a  legal  liability 
to  perform  and  complete  by  delivery 
at  destination  every  contract  of  inter- 
state carriage  into  which  it  may  enter 
for  itself  and  for  its  connecting  lines 
from  which  escape  can  be  made  neither 
by  rules  nor  regulations  of  its  own  or 
by  the  contract  or  consent  of  the  ship- 
per. The  legal  effect  of  the  provision, 
so  far  as  it  relates  to  a  shipper,  is  not 
to  confer  upon  him  a  right  to  a  new 
kind  of  contract,  but  to  extend  to 
him  rather  a  new  and  an  additional 
remedy  upon  the  kinds  of  contracts  he 
may  theretofore  have  been  able  to 
make,  by  affording  him  an  opportunity 
to  sue  and  recover  from  the  carrier  to 


which  the  property  was  delivered  for 
shipment,  under  the  liability  imposed 
upon  the  carrier  by  the  statute." 
Bowden  v.  E.  Co.,  5  Boyce  (Del.)  146, 
91  A  209. 

284-42  [a]  A  joint  owner  of  a 
shipment  of  live  stock  is  properly 
joined  as  plaintiff  in  a  suit  for  dam- 
ages to  the  shipment.  Nothing  in  Car- 
mack amendment  depriving  him  of 
right  to  join  in  the  suit.  Kansas  City 
M.  &  O.  Ey.  Co.  V.  Corn   (Tex.  Civ.), 

186  SW  807. 

284-43  [a]  Any  lawful  holder  of 
the  bill  of  lading  may  sue  under  the 
Carmack  amendment.  Carr  v.  E.  Co., 
88  N.  J.  L.  235,  96  A  588. 
284-46  [a]  Pleading  the  Carmack 
act. — The  Carmack  amendment  may  be 
invoked  though  the  declaration  does 
not  allege  the  existence  of  any  con- 
necting carrier.  Norfolk  Truckers' 
Exch.  V.  E.  Co.,  116  Va.  466,  82  SB  92. 
284-47  [a]  A  written  contract  of 
shipment  need  not  be  pleaded  by 
plaintiff.    Bowles  v.  E.  Co.  (Mo.  App.), 

187  SW  131. 

[b]  Variance  walTed  by  answering 
orer. — In  an  action  against  carrier  for 
damages  to  interstate  shipment  of 
hogs,  a  variance  between  the  original 
petition  and  an  amended  petition  is 
waived  by  answering  over.  Bowles  v. 
E.  Co.  (Mo.  App.),  187  SW  131. 

[c]  A  petition  alleging  that  by  rea- 
son of  pending  negotiations  between 
plaintiff  and  connecting  carriers  suit 
was  not  brought  within  the  time  lim- 
ited by  the  contract  does  not  state 
facts  sufficient  to  constitute  an  im- 
plied waiver  of  such  contractual  period 
of  limitation.  Harrington  v.  Ey.  Co., 
56  Okl.  729,  156  P  634. 

284-48  Southern  E.  Co,  V.  Avey, 
173  Ky.  598,  191  SW  460. 

INTERVENTION 
288-2     Swift   V.    Gas.    Co.,    244   Fed. 
20,  166  CCA  448. 

288-8     S.     V.     Farmers'      S.     Bank 
(Neb.),  170  NW  901. 
289-10    Mesa  Melon  Growers'  Assn. 
V.  Byrnes,  211  111.  App.  236. 
291-23     Sidebottom  v.  Circuit  Judge 
(Mich.),  167  NW  965. 
292-34    [b]     The      alien      property 
custodian  may  intervene  in  an  action 
by   an    alien   enemy   and    continue   its 
prosecution.   Nord  Deutsche  Ins.  Co,  V. 
Co.,  169  NYS  303. 
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292-35  Equitable  Trust  Co.  v. 
Power  Co.,  245  Ted.  697,  158  CCA  99. 
S92-38  Joseph  Marrone  Contracting 
Co.  V.  Monahan,  88  N.  J  L.  238,  95 
A  948. 

293-39  Howell  v.  Mundy  (La.)  82 
S  274;  S.  V.  Bank  (Neb.),  170  NW  901. 
297-49  Eennells  v.  Potter,  198 
Mich.  49.  164  NW  475. 
29T-51  Duke  t>.  Trabue  (Tex.  Civ.), 
180  SW  910. 

297-54     Eenniells      v.      Potter,      198 
Mich.  49i  164  NW  475. 
298-56    Potts    V.    Paxton,    171    Cal 
493,  153  P  957. 

300-70  Eeard  v.  Freiden  (la.),  169 
NW  245. 

300-71  Eeard  v.  Freiden  (la.),  169 
NW  245. 

303-77  Thrift  Bros.  v.  Baker,  144 
Ga.  508,  87  SE  676. 

304-86     Eives     v.     Holmes,     17     Ga. 
App.  496,  87  SE  764. 
304-87     Eoughton  v.  Duncan  (N.  C), 
100  SE  78. 

305-93     Northern   Gravel   Co.  «    Ey. 
Co.  (la.),  171  NW  787. 
306-94    Wilson  v.  Kruse,  270  111.  298, 
110  NE  359. 

310-19  S.  V.  Bank  (Neb.),  170  NW 
901. 

311-24  Caufael  v.  Lawrence,  256 
Fed.  714;  McMillan  v.  School  Dist., 
200  Mich.  280,  167  NW  48. 
311-25  Van  Loben  Sels  v.  Produc- 
ers' F.  Co.  (Cal.  App.),  179  P  403;  Yel- 
low Pine  L.  Co.  v.  Mays,  81  W.  Va.  46, 
94  SE  42. 

314-40  But  see  S.  v.  Bank  (Neb.), 
170  NW  901. 

318-56     Van   Loben   Sels   v.   Produc- 
ers' F.  Co.  (Cal.  App.),  179  P  403. 
fd]      Before  trial. — S.  v.  Farmers'   S. 
Bank   (Neb.),   170   NW   901. 
320-62     See  Mathews  v.  Savings  U. 
Bk.  (Cal.  App.),  184  P  418. 
320-67    See      Scrugham     v.      Shoup 
(CCA),  256  Fed.  325. 
322-77     Eives     v.     Holmes,     17     Ga. 
App.  496,  87  SE  764. 
322-78     Johnson  v.  Co.,  182  Ky.  303, 
206  SW   611;   Cole  v.  Schamber,  36  S. 
D.  424,  155  NW  189. 
322-79     Allen    Clark    Co.   v.   Franco- 
vich   (Nev.),  176  P  259. 
325-93     Grisham      v.      Ward      (Tex. 
Civ.),  179  SW  893. 

326-97  Schoninger  v.  Logan  (S.  D.), 
166  NW  226. 


326-98     Schoninger  v.  "Loekn  (S.  D.). 

166  NW  226.  e       V   ■  ■^•;. 

326-2     Farmers  Bank  v.  Keen  (Okl ). 

167  P  207.  ''' 

327-6  Farmers  Bank  v.  Keen  (Okl.). 
167  P  207. 

332-41  [f]  Parties  dismissed  from 
a  case  may  be  re-substituted  when  jus- 
tice requires.  In  re  Grigga,  227  Fed. 
795,  142  CCA  319. 

335-53  Farrand  Co.  v.  Huston,  110 
Miss.  40,  69  S  997. 

335-59  Clopton  v.  Jolly  (Tex.  Civ.). 
181  SW  562. 

339-82  Haney  v.  Johnson,  132  Ark. 
166,  200  SW  788. 

343-20  [a]  Not  liable,  for  cost  in- 
curred prior  to  intervention.  Dring  v. 
Mainwaring,  168  Wis.  139,  169  NW  301. 

INTOXIOATINO  UQUOBS 

349-6  C.  V.  Matthews,  167  Mass. 
173,  45  NE  92. 

350-7  Eeynolds  v.  S..  18  Ariz.  388, 
161  P  885,  AnnCasl918D,  879;  S.  v. 
John,  90  Vt.  150,  96  A  699;  P.  v.  Hov. 
er,  101  Misc.  646,  167  NYS  705. 
352-10  S.  V.  Aplin,  81  Or.  621,  160 
P  538. 

354-23  Eobinson  v.  C,  118  Va.  785, 
87  SE  553. 

355-28  S.  V.  Emsweller,  78  W.  Va. 
214,  88  SE  787. 

357-39  S.  V.  Eichie  (Mo.  App.),  180 
SW  2. 

357-41  Thomas  v.  S.  (Fla.),  76  S 
780;  Wright  v.  S.  (Tex.  Cr.),  203  SW 
775;  Wilkerson  v.  C,  122  Va.  920,  95 
SE  388. 

[h]  Accusation  sufficient  and  not  de- 
murrable. English  V.  8.,  147  G«.  515, 
94  SE  884. 

[i]  An  information  charging  the 
keeping  of  liquor  for  another  need  not 
name  the  person  for  whom  it  is  kept. 
S.  V.  Brown  (Mo.  App.),  198  SW  177. 
358-42  [b]  The  word  "felonious- 
ly" need  not  be  used  in  complaint, 
charging  felony  for  selling  liquor  un- 
der statute.  S.  V.  Seawood,  123  Ark. 
565,  186  SW  72. 

359-45  Eogers  v.  S.,  15  Ala.  App. 
483,  73  S  994;  Howard  v  8.,  15  Ala. 
App.  411,  73  S  559;  Kirk  v.  S.,  14  Ala. 
App.  44,  70  S  990;  Gramlich  v.  S.,  135 
Ark.  243,  204  SW  848;  Eogers  v.  S., 
133  Ark.  85,  201  SW  845;  McNeil  v.  S., 
125  Ark.  47,  187  SW  1060;  Alexander 
V.  S.,  20  Ga.  App.  180,  92  S7  959; 
Cashin  v.  S..  18  Ga.  App.  87,  88  SE  996; 
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Benesch  v.  S.,  129  Md.  505,  99  A  702; 

S.   V.   Bradford    (Mo.    App.),    195    SW 

523;   Lane  V.   C,   122  Va.   916,   95  SE 

466;  S.  V.  Moaer,  98  Wash.  481,  167  P 

1101;    S.    V.    Sullivan,    97    Wash.    639, 

166  P  1123;     S.  v.  Sixo,  77  W.  Va.  243, 

87  SE  267. 

360-46     [a]    Muflt  allege   the  name 

of  person  for  whom   liquor  was  kept, 

in  prosecution  for   keeping  liquor   for 

another.  ,S.  v.  Leonard,  195  Mo.  App. 

283,  190  SW  957. 

360-47    Dupree    v.    S.,    80    Tex.    Cr. 

211,  190  SW  181;  Pettus  v.  C.  (Va.),  96 

SB  161.   See  Burton  v.  C,  122  Va.  847, 

94  SE  923. 

360-49     Porter   v.    S.,   15   Ala.    App. 

218,  72  S  776;  Winterman  v.  8.,  77  Tex. 

Cr.  510,  lY9  SW  704. 

361-50     Lane  v.  C,  122  Va.  916,  95 

SE  466. 

361-51     Frey  v.  C,  169  Ky.  534,  184 

SW  899. 

362-57     Thomas  v.  S.,  15  Ala.   App, 

216,  72  S  769;  S.  v.  Sarlin  (Ind.),  123 

NE  800;  Sturgeon  v.  S.,  17  Ariz    513, 

154  P  1050,  LEA1917B,  1230. 

367-71        P.  V.  Willi,  109  Misc.  79, 

179  NYS  542. 

368-72    S.  V.  Monte,  90  Vt.  566,  99 

A  264. 

372-83    Eogere   v.   S.,   133    Ark.    85, 

201  SW  845;  P.  v.  McDonald,  193  111. 

App.  553;     Hoffman  v.  S.,  12  Okl.  Cr. 

345,  156  P  1151;  Liquor  Trausp.  Cases, 

140  Tenn.  682,  205  SW  423. 

373-84    Bogers   v.    S.,   133    Ark.    85, 

201  SW  845. 

375-90     Cunningham     v.      S.      (Ala. 

App.),  75  S  816;  Dees  v.  S.  (Ala.  App.), 

75  S  645. 

375-91    P.    V.   Elliott,    272    111.    592, 

112  NE  300. 

375-92    S.  V.  Stanley,  38  N.  D.  311, 

164  NW  702. 

375-93     S.    V.     Li    Fieri,     6     Boyce 

(Del.)  597,  102  A  77.   But  see  Higgins 

V.  S.  (Ark.),  206  SW  440. 

376-96        Hatfield  -o.  S.,  14  Okl.  Cr. 

514,  173  P  531. 

377-98     Mulkern  v.  S.,  127   Md.   41, 

96  A  3. 

377-99    Pine  v.   Com.,  121   Va.   812, 

93  SE  652. 

379-2    Benesch   v.   &.,   129   Md.    505, 

99  A  702. 

380-7    S.   V.  Jones,  115   Me.  200,  98 

A  659. 

380-8     Mulkern  v.  S.,  127  Md.  41,  96 

A  3;   P.  v.   Goodman,   104  Misc.   106, 


171   NYS   1023;   Barnes  v.  S.,  79  Tex. 
Cr.  276,  184  SW  610. 
381-9    S.  V.  McCaskey,  97  Wash.  401, 
166  P  1163. 

381-11  S.  V.  Lafargue,  141  La.  936, 
75  S  998;  Benesch  v.  S.,  129  Md.  505, 
99  A  702. 

383-19  S.  V.  Elliott,  138  La.  457,  70 
S  473. 

387-7  Blair  v.  C,  122  Va.  798,  94 
SE  185. 

389-42     Ex  parte  MeKenna,  97  Kan.  • 
153,  154  P  226;  S.  v.  Beliveau,  114  Me. 
477,  96  A  779. 

389-44  Galindo  v.  S.,  79  Tex.  Cr. 
196,  183  SW  886. 

392-54  Springer  v.  S.,  129  Ark.  106, 
195  SW  376;  S.  v.  Wilbur,  85  Or.  565, 
166  P  51,  167  P  569;  Fisher  v.  S.,  81 
Tex.  Cr.  568,  197  SW  189. 
[d]  Purchaser's  name  need  not  be 
alleged  in  indictment  for  illegal  sale 
of  liquor.  8.  v.  HufC,  80  W.  Va.  468, 
92  SE  681. 

393-55  S.  V.  Smith,  139  La.  442,  71 
S  734;  S.  V.  Richie  (Mo.  App.),  180 
SW  2;  S.  r.  Brown,  170  N.  C.  714,  86 
SB  1042;  8.  v.  Wilbur,  86  Or.  565,  167 
P  569. 

398-73  8.  V.  Smith,  89  N.  J.  L.  52, 
97  A  780. 

400-85  "  Strozier  v.  S.,  127  Ark.  543, 
192  SW  884. 

402-90  Frazier  v.  S.,  15  Ala.  App. 
451,  73  S  764. 

404-97  [a]  Need  not  have  been  in 
same  county. — Wilkins  i;.  S.  (Fla.),  78 
S  523. 

404-98  S.  V.  Hoilman  (W.  Va.),  95 
SE  591. 

408-20  P.  V.  Labbe  (Mich.),  168 
NW  451. 

411-28  Wilson  v.  S.  (Okl.  Cr.),  167 
P  1155. 

424-88  Wilkins  v.  S.  (Fla.),  78  S 
523;  Park  v.  S.,  12  Okl.  Cr.  302,  155  P 
494;  S.  V.  Gray,  98  Wash.  279,  167  P 
951. 

[d]     Amount  of  Uquor  in  defendant's 
possession  need  not  be  alleged.    Harris 
V.  8.,  21  Ga.  App.  796,  95  SE  321. 
424-92     Wilkins   v.    S.    (Fla.),    78   S 
523. 

425-95  S.  V.  Brown  (Mo.  App.),  198 
SW  177.  ' 

426-98  Sturgeon  v.  8.,  17  Ariz.  513, 
154  P  1050,  LEA1917B,  1230;  8.  v. 
Little,  171  N.  C.  805,  88  SE  723;' Rob- 
bins  «.  S.,  12  Okl.  Cr.  412,  157  P  1027. 
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426-99     Adams   Exp.    Co.   t;.    C,   174 

Ky.  296,  192  SW  56. 

426-2    S.  17.  Duff,  81  "W.  Va.  407,  94 

SE  498. 

427-4    [a]     Date   immaterial.   Smoot 

V.  S.,  14  Okl.  Cr.  129,  167  P  1158. 

427-10     S.  17.  Maggiore,  143  La.  463, 

78  S  737. 

428-11    S.  17.  Barnette,  138  La.  693, 

70  S  614.       < 

430-24    Bullard   v.   V.    S.,    245   Ted. 

837,  168  CCA  177. 

434-53     Vanee  v.  S.,  80  Tex.  Cr.  197, 

190  SW  176. 

435-56     S.  17.  Patterson,  98  Kan.  197, 

157   P   437.     See    Sanders   17.    S.    (Ala. 

App.),  79  S  312. 

440-81     S.  17.    Cannon    (Miss.),   79   8 

85. 

440-83     Thomas   «7.    S.    (Fla.),    76    S 

780;  S.  V.  Sixo,  77   W.  Va.  243,  87  SE 

267. 

442-5     Seibert   v.    S.,    121    Ark.    258, 

180  SW  990;  S.  17.  Verderamo,  6  Boyce 

(Del.)   72,  96  A  758;     Brooks  17.  S.,  19 

6a.  App.  3,  90  SE  989;  Sutton  v.  S.,  18 

Ga.  App.  28,  88  SE  744. 

443-6    Stout  V.  S.,  15  Ala.  App.  206, 

72  S  762;  Burt  17.  S.,  14  Ala.  App.  125, 

72  S  266;  Hudleston  17.  C,  171  Ky.  310, 

188  SW  398;  Campbell  17.  S.  (Okl.),  157 

P  49;  Waggoner  i7.  S.,  80  Tex.  Cr.  478, 

190  SW  493;  Bennett  v.  S.,  78  Tex.  Cr, 

231,  181  SW  197. 

443-7    Wilson    i7.    S.,    124    Ark.    477, 

187  SW  440. 

443-11     Combs   17.    C,    171    Ky.    231, 

188  SW   326;   Hoskins  17.   C,   171   Ky. 
204,  188  SW  348. 

443-12     Stocks   17.    S.,    19    Ga.    App. 

607,  91  SE  944. 

443-13     Steinkuhler  i?.    S.,    100    Neb. 

95,  158  NW  437. 

443-14     George    v.    S.,    17    Ga.    App. 

555,  87  SE  814;  Huddleston  v.  C,  171 

Ky.  187,  188  SW  332;  S.  v.  Proveneher, 

135  Minn    214,   160   NW   673,   AnnCas 

1917E,  598;  S.  17.  Legendre,  89  Vt.  526, 

96  A  9. 

444-16     Turner   v.   S.,   14   Ala.    App. 

29,  70  S  971. 

447-33     Eobertson    «.    S.,    130    Ark. 

158,  197  SW  31. 

447-35     Camp  17.  S.,  17  Ga.  App.  297, 

87  SE  159;  P.  v.  Brown,  273  111.  169, 

112  NE  462;  Logan  v.  C,  171  Ky.  570, 

188   SW   678;    Thurman  v.  S.,  12   Okl. 

Cr.  485,  158  P  1124. 

449-43    Tucker  v.  S.,  14  Okl.  Cr.  54, 

167  P  637. 


450-47    Scott  17.  S.,  37  N.  D.  90.  163 

NW   813,   LEA1917P,   1107. 

451-49     S.  V.  Brew.  Co.,  270  Mo.  100, 

192  SW  1022,  LEA1917D,  1023. 

455-68     P.  17.  Eomani,  193  111.  App. 

291;  S.  17.  Be-rger,  97  Kan.  366,  155  P 

40;   S.  17.    Wheeler,   38   N.   D.  456,  165 

NW  574. 

456-69     Baltzell  17.  Ates,  181  Ky.  413, 

205  SW  548. 

456-70     S.  17.  Wheeler,  38  N.  D.  456, 

165  NW  574. 

457-71     S.  17.  Wheeler,  38  N.  D.  456, 

165  NW  574. 

458-85     S.  17.   Jones    (Mo.),   209   SW 

876. 

459-90     S.  17.  Moon   (Mo.  App.),  202 

SW  609. 

460-96     Kansas    City    Brew.    Co.    17, 

Kansas  City,  96  Kan.  731,  153  P  523. 

460-97     S.  V.  Moon   (Mo.  App.),  202 

SW  609. 

463-19     McCormick    17.    Decker,    193 

111.  App.  451. 

464-23    Davidson  17.  B.  P.  O.  E.,  1^4 

la.    1,   156    NW   187;    Barber   v.    Drug 

Store,  173  la.  651,  155  NW  992. 

464-24     Kansas    City    Breweries    Co. 

17.  Kansas  City,  96  Kan.  731,  153  P  623; 

S.  17.  Kirkwaad,  etc.  Club   (Mo.  App.), 

187  SW  819;   S.  17.  Finlayson   (N.  D.), 

170  NW  910. 

[b]     Enjoining  railroad  company  from 

transporting    lictuor,  —  sufficiency    of 

complaint.   S.  v.  Woolfolk,  269  Mo.  389, 

190  SW  877. 

464-25     S.  17.  Knapp,  177  la.  278,  158 

NW  517. 

465-33    Davey  v.  District  Court,  177 

la.  1,  158  NW  644;    S.  v.  Kirkwood,  etc. 

Club    (Mo.   App.),   187   SW   819;   S.   17. 

Finlayson  (N.  D.),  170  NW  910;  S.  v. 

Daugherty,  137  Tenn.  125,  191  SW  974. 

465-36     S.  ex  rel.  Burrell  17.  District 

Court,  176  la.  178,  157  N^  7S7;  S.  17, 

Finlayson  (N.  D.),  170  NW  910. 

470-68     Southern   Express  Co.  t7.   C, 

177    Ky.    767,    198    SW    207;    Sogn   v. 

Koetzle,  38  S.  D.  99.  160  NW  520. 

470-69     Miller  17.   S.,   114   Miss.  713, 

75  S  549. 

473-97'  S.  17,  Ey.  Co.,  96  Kan.  609, 

152  P  777. 

473-98     Payne  v.  S.,  124  Ark.  20,  186 

SW  612. 

474-13     C.   17.   Express   Co.,   167   Ky. 

685,  181  SW  353,  AnnCasl916B,  875. 

475-21     Battie  17.  Both   (Mich.),  175 

NW  276. 
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477-34    Drury     v.     Krogman      (Ind. 

App.),  120  NB  620. 

481-49     [a]     Express    company,    de- 
livering   intoxicants    liable.      Perry    v. 
Exp.  Co.  (Ala.),  81  S  619. 
481-56    Eapp     v.     Moscrey     (Neb.), 
170  NW  361. 

484-70     Batie  v.  Both   (Mich.),   175 
NW  275. 

487-5     S.   V.  Knapp,  178  la.   25,   158 
NW  515. 

488-11     S.  V.  District  Court  (Mont.), 
179  P  497. 

490-26     S.  V.  Ey.  Co.,  98  Wash.  197, 
167  P  103. 

491-32    Milwaukee  Beer  Co.  v.  S.,  55 
Okl.  181,  155  P  200. 
491-34    S.  V.  District  Court  (Mont.), 
179  P  497.. 

492-36    Brandon  i;.  S.  (Okl.),  167  P 
212 

492-41     S.  V.  Beliveau,  114  Me.  477, 
96  A  779. 

498-57     Hemmelweit  v.  S.  (Ala.),  75 
8  961. 

498-58    Bmsweller    v.    Wallace     (W. 
Va.),  88  SE  787. 

498-60    Frey  v.  C,  169  Ky.  528,  184 
SW  896. 

499-66     S.  V.  Emsweller,  78  W.  Va. 
214,  88  SE  787. 

506-11     Garrity  v.  Eiger,  272  111.  127, 
111  NB  735. 

510-40     S.  V.  Liquors   (Utah),  177  P 
235 

511-48     Kinsley  v.  S.,  184  Ind.  396, 
,111  NB  418. 

511-51     S.  V.  District  Court  (Mont.), 
179  P  497. 

511-52     Kinsley  V.  S.,   184  Ind.  396, 
111  NB  418. 

511-57    Davidson  v.  B.  P.  0.  E.,  174 
la.  1,  156  NW  187. 


ISSUES  IN  PLEADING  AND  PRAC- 
TICE 
521-1     General  Electric  Co.  r.  H.  Co. 
(Okl.),, 153  P  189. 

521-3  Union  Tr.  Co.  v.  Dickinson,  30 
Cal.  App.  91,  157  P  615. 
522-4  National  Live  Stock  Ins.  Co. 
V.  Owens,  63  Ind.  App.  70,  113  NE  1024. 
522-8  Berglar  v.  University  City 
(Mo.  App.),  190  SW  620;  General 
Electric  Co.  v.  E.  Co.  (Okl.),  153  P 
189;  United  States  Fidelity  &  G.  Co. 
V.  Trust  Co.  (Okl.),  153  P  195. 
[d]  A  fact  admitted  by  both  parties 
is  not  in  issue.  Garber  v.  Goldstein,  92 
Cona.  226,  102  A  605. 


523-12  Dodson  v.  Koran,  101  Ean. 
592,  168  P  841. 

523-14    Terre  Haute  Brewing  Co.  v. 
McGeever  (Ala.),  73  S  889. 
523-16     Am.   Potato   Co.  v.  Jeanette 
Bros.  Co.,  174  N.  Q.  236,  93  SE  795. 
524-18     Fletcher    v.    Grinnan     (Tex. 
Civ.),  181  SW  550. 

524-23  Watson  v.  Power  Co.,  174  la. 
23,  156  NW  188,  LEA1916D,  101;  In- 
gram-Dekle  Lumb.  Co.  v.  Geiger,  71 
Fla.  390,  71  S  552. 

524-24     Schucking   &   Co.   v.   Young, 
78  Or.  483,  153  P  803;   Miller  v.  Gar- 
finkel,  167  NTS  293. 
525-26     Shreveport   v.   Chatwin,   139 
La.  531,  71  S  791. 

525-27  Conant  v.  Bank,  186  Ind. 
569,  117  NE  607;  Eegina  Co.  v.  Furni- 
ture Co.,  171  App.  Div  .817,  157  NYS 
746;  Larrabee  v.  Bjorkman,  79  Or.  467, 
155  P  974;  Kohn  v.  Stork,  108  S.  0.  79, 
93  SE  391. 

525-28    Lauderdale  County  v.  Kittel, 
229  Fed.  593,  143  CCA  615. 
529-57     Walters  i'.  Battenfield,  21  N. 
M.>  413,  155  P  721. 

532-83  In  re  Bell,  259  Pa.  495,  103 
A  337 

532-84  In  re  Bell,  259  Pa.  495,  103 
A  337. 

533-85  Barlow  v.  Barnes,  172  Cal. 
98,  155  P  457;  Comanche  Mercantile 
Co.  V.  Mercantile  Co.,  55  Okl.  328,  155 
P  583. 

533-86  O'Neal  v.  Ward,  148  Ga.  62, 
95  SB  709. 

533-89     Am.  Potato   Co.   t;.   Jeanette 
Bros.  Co.,  174  N.  C.  236,  93  SB  795. 
533-90     Lovell   v.  Frankum,  145   Ga. 
106,  88  SE  569. 

535-8  Corpus  Christi  St.  &  I.  Ey. 
Co.  V.  Kjelberg  (Tex.  Civ.),  185  SW 
430. 

536-15  Wichita  Falls  &  N.  W.  Ey. 
Co.  V.  Puckett  (Okl.),  157  P  112. 
537-19  General  Electric  Co.  v.  E. 
Co.  (Okl.),  153  P  189;  United  States 
Fidelity  &  G.  Co.  v.  Trust  Co.  (Okl.), 
153  P  195. 


JEOPARDY 

548-2  0 'Conner  v.  C,  176  Ky.  673, 
197  SW  405;  Patterson  v.  S.,  96  O.  St. 
90,  117  NE  169,  LEA1918A,  583. 
551-15  S.  V.  Hart.  90  N.  J.  L.  261, 
101  A  278,  LEA1917F,  985;  C.  v.  Per- 
row  (Va.),  97  SE  820.  , 
551-16  P.  V.  Preciado,  31  Oal.  App. 
519,  160  P  1090;  S.  v.  Gaimos,  53  Mont. 
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118,  162  P  596;  Ex  parte  Myers,  12 
Okl.  Cr.  575,  160  P  939;  C.  v.  Perrow 
(Va.),  97  SE  820. 

5S2-19  [a]  The  test  as  to  former 
jeopardy  is  not  whether  defendant  has 
been  tried  for  the  same  act  but  wheth- 
er he  has  been  put  in  jeopardy  for  the 
same  offense.  TJ.  S.  f.  Tigdien,  30  P.  I. 
222. 

555-34  Coster  v.  S.  (Ala.  App.),  76 
S  475. 

556-42  S.  V.  Newell,  172  N.  C.  933, 
90  SE  594. 

556-47  [a]  Where  accused  volua- 
tarily  went  before  a  justice  and  plead- 
ed guilty  to  assault  and  battery  it  did 
not  give  the  justice  jurisdiction,  to  re- 
ceive the  plea.  S.  v.  Bartlett,  181  la. 
436,  164  NW  757. 

556-50     S.  V.  Dockery,  171  N.  C.  828, 

89  SE  36. 

557-54    Wierse    v.    V.    S.,    252    Fed. 

435,     164     CCA     359;     Lawson     v      P. 

(Colo.),  165  P  771;  S.  v.  Smith,  170  N. 

C.  742,  87  SE  98;  S.  v.  Messervey,  105 

S.  C.  254,  89  SE  662. 

557-56     Head  v.  C,  174  Ky.  841,  192 

cW  ■  861. 

558-62     Mizell  v.  S.    (^ex.  Cr.),  203 

SW  49;  Martin  v.  S.,  80  Tex.  Cr.  275, 

189  SW  262. 

559-67     S.   V.   Wilson,  91  Wash.   136, 

157  P  474. 

560-71     S.  V.  McGarrity,  140  Lia.  436, 

73  S  259;  S.  v.  Slorah  (Me.),  106  A  768. 

561-76     Freeman  r.  U.   S.,   237  Fed. 

815,  151  CCA  57;  Allen  v.  S.,  13  Okl. 

Cr.  533,  165  P  745. 

562-78     Villareal  v.  S.  (Tex.  Cr.),  199 

SW  642. 

562-79     Walker   v.   S.,   19    Ga.   App. 

98,  90  SE  1041. 

562-82     Town  of  Cheraw  v.  McLeod, 

103  S.  C.  417,  88  SE  6. 

563-85     S.    V.    Schyhart    (Mo.),    199 

SW  205;   S.  V.   Wilson,   91   Wash.  136, 

157  P  474. 

563-87     Town  of  Cheraw  k.  McLeod, 

103  S.  C.  417,  88  SE  6. 

566-1     Minyard    v.    S.,    17    Ga.    App. 

398,  87  SE  710.  ^      ^„, 

566-3     Hippie  v.  S.,  80  Tex.  Cr.  531, 

191  SW  1150.  ^  ^^^ 

567-14    S.  V.  Taggart  (la.),  172  NW 

299;  Siegel  v.  C,  177  Ky.  232,  197  SW 

809;      C    V.  Adkins,   171  Ky.   299,  188 

SW  401. 

[c]    Acquittal  of  sale  of  intoxicating 

liquors  not  bar  to  action  for  forfeiture. 


S.  V.  Liquors  (Utah),  177  P'235. 

569-21     Davidson  v.  P.    (Colo.),   170 

P  962. 

570-24    Wierse  v.  U.  S.,  252  Fed.  435, 

164  CCA  359;   Cheraw  v.  McLeod,  103 

S.   C.  417,  88  SE  6.    But  see   Delaney 

V.  P.,  10  Mich.  241. 

Where    tried    together — conviction    of 

some   and   acquittal   of   others,   see    12 

Standard  Peoc.  499.   See  also  the  title 

"Lewdness." 

570-25     Castner    «.    P.    (Colo.),    184 

P  387. 

571-32     P.  V.  Brown  (Cal.  App.),  183 

P  829;  S.  V.  Morgan  (La.),  82  S  711. 

572-42    Sanford    v.   S.    (Pla.),   78    8 

340. 

[c]     Contempt     and     other     offense. 

Punishment  for  contempt  does  not  bar 

a  prosecution  for  assault  growing  out 

of  the  cause  of  contempt.    Long  v.  C, 

177  Ky.'391,  197  SW  843. 

573-44     Crowley  v.  S.,  94  0.  St.  88, 

113  NE  658,  LEA1917A,  661. 

573-45     [aj     Conviction    of    assault 

and   battery   before    a   justice    of    the 

peace   having  jurisdiction   is  a  bar   to 

a  subsequent  indictment  for  the  same 

offense.     S.    v.    Eichardson    (Del.),    102 

A  82. 

574-50     Mizell  v.  S.   (Tex.  Cr.),  203 

SW  49. 

575-65     Bex.  v.  Tonks,  114  L.  T.  81, 

80  J.  P.  165,  60  S.  J.  122,  32  T.  L.  E. 

137. 

[a]     Granting  a  motion  for  new  trial 

will    defeat    former   jeopardy    whether 

motion  was  granted  erroneously  or  not. 

Weaver  v.   S.,  130   Ark.   327,  197   SW 

578. 

576-70     S.  V.  Morgan  (La.),  82  S  711. 

577-74    P.  V.  Fages,  32  Cal.  App.  37, 

162  P  137;  Allen  v.  S.,  13  Okl.  Cr.  533, 

165  P  745,  LEA1917E,  1085;  Barnes  v. 

S.,  79  Tex.  Cr.  395,  185  SW  2. 

577-77    Barrs  v.  S.,  22  Ga.  App.  642, 

97  SE  86;  C.  V.  Davis,  169  Ky.  681,  185 

SW  73. 

577-78    Brewer  v.  S.  (Ala.  App.),  79 

S  199;  Walker  v.  S.,  22  Ga.  App.  765, 

97  SE  195.  „    „ 

579-85    Sanford  v.   S.    (Pla.),    78   S 

340. 

579-87     S.   V.    McWilliams,    267    Mo. 

437,  184  SW  96. 

580-94    Simpson  v.  XJ.   S.,  229   Fed. 

940,  144  CCA  222. 

581-96     S.   V.    McWilliams,    267    Mo. 

437,  184  SW  96. 
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582-2    S.  V.  Wiekstrom,  92  Wash.  503, 

159  P  753. 

584-11     Toney  v.  B.,  15  Ala.  App.  14, 

72  S  508. 

586-19  C.  1).  Gritten,  180  Ky.  446, 
202  SW  884. 

587-27  Batesville  v.  Smythe  (Ark.), 
211  SW  140. 

588-28  Spicer  v.  S.,  78  Tex.  Cr.  57, 
179  SW  712. 

588-29  Whitehead  v.  S.  (Ala.  App.), 
78  S  467;  Barker  v.  S.  (Ind.),  120  NE 
593;  S.  V.  Schiro,  143  La.  841,  79  S 
426;  S.  V.  Mowser,  91  N.  J.  L.  90,  102 
A  363;  P.  V.  Eodgers,  184  App.  Div. 
461,  171  NYS  451;  Harris  v.  S.  (Okl. 
Cr.),  175  P  627;  Smith  v.  S.  (Tex.  Or.), 
199  SW  466. 

589-30  Woods  v.  S.,  15  Ala.  App. 
251,  73  8  129;  Everage  v.  S.,  14  Ala. 
App.  106,  71  S  983;  P.  ex  rel.  Fish  v. 
Smith,  177  App.  Div.  152,  163  NYS 
283;  Clayton  v.  S.,  81  Tex.  Cr.  385,  197 
SW  591. 

589-31  Morris  v.  S.,  18  Ga.  App, 
684,  90  SE  361;  S.  v.  Mowser,  91  N.  J. 
L.  90,  102  A  363;  Dupree  v.  S.,  14  Okl. 
Cr.  369,  171  P  489,  LBA1918D,  365; 
S.  V.  Wilbur,  85  Or.  565,  166  P  51,  167 
P  569. 

[a]  Acquital  upon  criminal  charge 
is  not  a  bar  to  prosecution  for  perjury 
in  connection  with  testimony  given 
upon  such  charge.  P.  v.  Hardy  (Colo.), 
174  P  1117. 

590-33  P.  V.  Eodgers,  184  App.  Div. 
461,  171  NYS  451. 

591-35  Woods  v.  S.,  15  Ala.  App. 
251,  73  S  129;  Brown  v.  Tuso^oosa, 
196  Ala.  475,  71  S  672;  P.  v.  Preciado, 
31  Cal.  App.  519,  160  P  1090;  Hudgins 
V.  8.,  22  Ga.  App.  242,  95  8E  875;'  Mor- 
ris V.  8.,  18  Ga.  App.  684,  90  8E  361; 
Barker  v.  8.  (Ind.),  120  NE  593;  Head 
V.  C,  174  Ky.  841,  192  SW  861;  State 
V.  Xenos,  138  La.  113,  70  5  55;  S.  v, 
Mowser,  91  N.  J.  L.  90,  102  A  363; 
Griffith  v.  8.,  93  0.  St.  294,  112  NE 
1017. 

592-36  Sullivan  v.  S.,  131  Ark.  107, 
198  8W  518;  P.  v.  Eodgers,  184  App. 
Div.  461,  171  NYS  451. 
593-44  Culifer  v.  S.  (Ala.  App.),  79 
S  143;  S.  V.  Albano  (Vt.),  102  A  333. 
594-48  S.  V.  Dockery,  171  N.  C.  828, 
89  SE  36.       - 

594-50  Cooper  t).  S.  (Ala.  App.),  75 
S  624;  Sanford  v.  S.  (Fla.),  78  S  340; 
P.  v.  Bain,  279  111.  206,  116  NE  615. 


595-52  Moreland  «.  S.,  125  Ark.  24, 
188  SW  1. 

595-53     Crowley  v.  S.,  94  0.  St.  88, 
113  NE  658,  LEA1917A,  661. 
596-64    P.  V.  Moore,  276  111.  392,  114 
NE  906;  Bell  v.  8.,  80  Tex.  Cr.  475,  190 
8W  732. 

597-67  8.  V.  Gaimos,  53  Mont.  118, 
162  P  596. 

597-68     Morgan     v.     Sylvester,     231 
Fed.  886,  146  CCA  82;    Ex  parte  Jones 
(Tex   Cr.),  200  SW  1085. 
597-69     Bell  v.  8.,  120  Ark.  530,  180 
SW  186. 

598-70  Morgan  v.  Sylvester,  231 
Fed.  886,  146  CCA  82;  State  v.  Bur- 
gess, 268  Mo.  407,  188  SW  135;  Hop- 
kins V.  S.,  79  Tex.  Cr.  490,  186  SW  201. 
600-77  Smith  v.  S.  (Tex.  Cr.),  199 
SW  466. 

602-90  WoodwoTth  v.  S.,  .185  Ind. 
582,  114  NE  86;  Medlook  v.  S.  (Tex. 
Cr.),  186  SW  323;  Barnes  v.  8.,  79  Tex. 
Cr.  395,  185  SW  2;  Bracy  v.  C,  119  Va. 
867,  89  SE  144. 

603-93  Spannell  v.  8.  (Tex.  Cr.), 
203  SW  357. 

603-95  Seiwald  v.  P.  (Colo.),  182  P 
20;  C.  V.  Anderson,  169  Ky.  372,  183 
SW  898. 

604-96  Dunham  v.  S.,  21  Ga.  App. 
789,  95  SE  269. 

604-97  But  see  P.  v.  Eodgers,  184 
App.  Div.  461,  171  NYS  451;  P.  v. 
Sogers,  102  Misc.  437,  170  NYS  86. 
604-1  Young  v.  8.,  78  Tex.  Cr  305, 
181  SW  472;  King  v.  S.,  78  Tex.  Cr. 
408,  181  SW  736. 
607-12     Park  v.  S.,  78  Tex.  Cr.  131, 

179  SW  1152. 

607-ie    S.   V.    Slorah    (Me.),    106    A 

768. 

608-17     State  v.  Collins,  266  Mo.  93, 

180  SW  866. 

609-23     S.  V.  Needham,  194  Mo.  App. 

201,  186  8W  585. 

609-25     Hill  V.  8.,   79   Tex.   Cr.   555, 

186  SW  7Q9. 

610-S0     Ex  parte  Spanell  (Tex.  Cr.), 

212   8W  172;   Ex  parte  Jackson   (Tex. 

Cr.),    200    SW    1092;    Ex    parte    Jones 

(Tex.  Cr.),  200  SW  1085. 

610-31     Bracey     v.     Eobinson      (W. 

A^a.),  97  SE  295;  Neil  v.  Lumb.  Co.  (W. 

Va.),  95  SE  523. 

611-36     S.    V.    Morgan    (La.),    82    S 

711. 

611-37     Harris  v.  S.    (Okl.   Cr.),  175 

P  627;  Ex  parte  Jones   (Tex.  Cr.),  200 

SW  1085. 
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613-40     Brown     v.     Tuscaloosa,     196 
Ala.  475,  71  8  672. 

615-56     Ex  parte  Huertas,  22  P.  E. 
489. 

615-57     Taylor    v,    S.,    17    Ga.    App. 
447,-87  SE  602. 

618-72     Ely  i;.  Bugbee,  90  Conn.  584, 
98  A  121.  ' 

619-74     C.  V.  Crowder,  177  Ky.  268, 
197  SW  643. 

619-75     Branch  v.  S.  (Ala.  App.),  78 
S  411. 

619-82     U.  S.  V.  J.  L.  Hopkins  &  Co.. 
228  Fed.  173. 

621-87     S.  V.  Smith,  170   N.   C.   742. 
87  SE  98. 

621-90     Mizell  v.   S.    (Tex.   Cr.),   203 
SW  49. 

621-93     Young  v.  S.,  78  Tex.  Cr.  305, 
181  SW  472. 

622-98     S.    V.    Crawford    (Ida.),    179 
P  511. 


JOINDER  or  ACTIONS 

629-8  Chappell  v.  Lowe,  145  Ga.  717, 
89  SE  777. 

629-9  Lee  v.  Thornton,  171  N.  C. 
209,  88  SE  232. 

629-10  American  Nat.  Bk.  v.  Arm- 
strong, 145  6a.  618,  89  SE  691;  Uni- 
ted Elevator  &  Grain  Co.  v.  Collier 
(Mo.  App.),  188  SW  1127;  Otto  E. 
Stifel's  Union  B.  Co.  v.  Weber,  194 
Mo.  App.  605,  186  SW  1119;  Capell  v. 
Shuler,  105  S.  0.  75,  89  SB  813. 
630-11  Williams  v.  O'Dwyer  &  A. 
Co.,  127  Ark.  530,  192  SW  899;  Apelt 
V.  Melin,  138  Minn.  269,  164  NW  979. 
S30-13  Shaw  v.  Ins.  Co.  (Tex.  Civ.), 
185  SW  915. 

633-22     Dailey    v.     Standard     Corp., 
179  App.  Div.  647,  167  NYS  38. 
634-26    Atchison,  T.  &  S.  F.  R.  Co. 
V.  Carrow,  18  Ariz.  92.  156  P  965. 
834-33     EUett    v.    Klein,    244    Fed. 
St63;    First   Nat.   Bank   v.   McDonough, 
19  Ariz.  223,  168  P  635. 
637-47     Baftelis  v.  Bank,  106   S.   C. 
315,  91  SE  317. 

637-48  Paul  v.  Sweeney  (Tex.  Civ.), 
188  SW  525. 

638-52  Smith  v.  Mosbarger,  18  Ariz. 
19,  156  P  79;  Nave  v.  Powell,  62  Ind. 
App.  274,  110  NE  1016;  Comision  Re- 
guladora  v.  Bates  (App.  Div.),  175 
NYS  354;  Hatch  v.  Development  Co., 
172-  'App.  Div,  €75,  15S  NYS  385;  Cul- 


len   V.  Walsh.  97  Misc.   177,   161   NYS 
123;  Edward  Davis  v.  Adler,  92  Misc. 
453,    156   NYS   157;    Garrison  v.  Bow- 
man fTex.  Civ.),  183  SW  70. 
639-58    Fargo    v.    Village    of    Ran- 
dolph, 163  NYS  1071. 
639-59     Cole's  Admx.  t.  R.  Co.,  12'0 
Ky.   686,  87  SW  1082.    See  Owensboro 
&  Henderson  Gravel  Road  Co   v.  Coons, 
20  KyLE  1678.  49  SW  966. 
641-61     Garrison    v.    Bowman    (Tex. 
Civ.),  183  SW  70;  Chicago,  E.  L  &  G. 
R.  Co.  V.  Elevator  Co.  (Tex.  Civ.).  182 
SW  3c5. 

[b]     Must      be      separately      stated. 
Tennessee,   A.   &    G.   R.    Co.   v.    Cavin 
(Ala.  App.),  77  S  80. 
642-65     McWhirt    v.    R.    Co.    (Mo.), 
187  SW  830;  Just  V.  Martin  Bros.  Co., 
37  S.  D.  470,  159  NW  44. 
643-67    Rodgers    v.    Kerbaugh,    174 
App.  Div.  674.  161  NYS  1016. 
646-82     National    Sur.    Co.   r    Bank, 
145  Ga.  461.  89  SE  581. 
647-86     Gardner     v.      Gardner,     173 
App.  Div.  541,  159  NYS  856. 
648-91     McDonald  v.  Hall,  193  Mich. 
50,  159  NW  358. 

648-92  Fleitmann  v.  Werner,  174 
App.  Div.  781,  161  NYS  650. 
649-93  Leszynsky  v.  Levinsohn,  170 
App.  Div.  514,  156  NYS  494. 
649-96  [c]  Counts  on  claims  in 
personam  and  in  rem  cannot  be  joined. 
Parks  V.  Crockett,  61  Me.  489.  Under 
the  code  see  infra,  14  Standard  Pboc. 
719. 

651-2  Keyes  v.  Akins,  160  NYS 
1004. 

652-5  German-American  Mercantile 
Bank  v.  Gas  Service  Corp.,  228  Fed. 
827. 

652-8     Board   of   Education   «.   Seay, 
24  N.  M.  74,  172  P  1040. 
656-30    Compare  14  Standard  Proc. 
683,  note  65. 

658-35  [b]  A  cause  of  action  in 
deceit  and  a  cause  of  action  for  breach 
of  warranty  may  be  joined.  Harris  v. 
Tractor  Co.,  140  Minn.  278,  167  NW 
1045. 

659-42  Malm  v.  Stock,  99  Neb.  374, 
156  NW  656;  Bankson  v.  Laflam,  92 
Wash.  437,  159  P  369. 
667-86  Middle  Tenn.  R.  Co.  v.  Mc- 
Millan, 134  Tenn.  490,  184  SW  20. 
667-87  Cooper  v.  Say.  &  Tr.  Co.,  147 
Ga  570  94  SE  1006;  L'ewenstein  v. 
Forman   223  Mass  325.  Ill  NE  962, 
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66S-S9     James  v.   Min.    Co.,   35    Cal. 
App.  778,  171  P  117. 
669-91    Walser  v.  Moran  (Nev.),  173 
P  1149;  Conover  v.  West  Jersey  M.  Co., 
87   N.  J.   Eq.   16,  99   A  604;    Ward  v. 
Martin,  175  N.  C.  287,  95  SE  621. 
671-7    Hodgson-Davis    Grain    Co.    v. 
Hickey  (Mo.  App.),  200  SW  438;  Lor- 
ick  V.  Heslep  (S.  C),  99  SE  835. 
673-15     Marshall    v.    Magness    (Tex. 
Civ.),  211  SW  541. 

673-16  Shafer  v.  Security  Tr.  Co. 
(W.  Va.),  97  SE  290. 
874-28  Whatley  v.  J.  J.  Cohen  &  Co. 
(Ga.  App.),  101  SE  310;  McDonald  v. 
Hall,  193  Mich.  50,  159  NW  358; 
Rounds  V.  Strang,  192  Mo.  App.  568> 
180  SW  1069;  Miller  v.  Swift  &  Co., 
100  Neb.  44,  158  NW  387;  Gilleran  v. 
Springfield,  176  App.  Div.  168,  162 
NYS  701;  Fargo  i>.  Village  of  Ean- 
dolph,  163  NYS  1071;  Foxall  v.  Search, 
162  NYS  588;  Kiekbusch  v.  Buggies, 
105  S.  C.  525,  90  SE  163;  Loriek  v. 
Heslep  (S.  C),  99  SB  835. 
675-29  United  Elevator  &  Grain  Co. 
V.  Collier  (Mo.  App.),  188  SW  1127. 
676-30  Copeland  v.  Tyus,  18  Ga. 
App.  196,.  89  SB  188;  Leszynsky  v. 
Levinsohn,  170  App.  Div.  514,  156  NYS 
494;  McAllister  v.  Wm.  P.  Harper  & 
Sou  (Wash.),  180  P  412. 
[d]  Against  defendant  and  his  bonds- 
man.— An  action  against  the  driver  of 
an  automobile  for  hire,  for  negligence, 
and  one  against  his  bondsmen  may  be 
properly  joined.  Ehlers  v.  Automobile 
Co.,  166  Wis.  185,  164  NW  845. 
677-32  [a]  Master  and  serrant. 
A  cause  of  action  against  a  master  for 
injuries  caused  by  automobile  may  be 
joined  with  one  against  the  servant 
whose  negligence  caused  the  accident. 
Eoyer  v.  Basmussen,  34  N.  D.  428,  158 
NW  988. 

677-33  Horton  v.  Lee  (Tex.  Civ.), 
180  SW  1169. 

679-40  Gulf  States  Steel  Co.  v.  Fail 
(Ala.),  78  S  878;  Belt  v.  B.  Co.  (Mo.), 
190  SW  1002. 

680-41     Atlanta      Journal      Co. 
Pearce,  145  Ga.  694,  89  SB  759. 
681-46    Copeland    v.    Tyus,    18 
App.  196,  89  SE  188. 
683-65    Compare  14  Standard  Pboc. 
656,  note  30. 

684-68     Sullivan  v.  Fid.   &   Cas.   Co. 
(Mich.),  175  NW  397. 
684-69    Abraham     Bros.     «.     Means 
(Ala.   App.),   78   S  459;    Friedman  v. 


V. 


Ga. 


Eodstein,  176  NYS  554;  Lanier  v.  Co. 
(N.  C).  98  SB  593. 

685-70  Sutherland  v.  Buckeye  C.  O. 
Co.,  259  Fed.  909;  Taft  v.  Bronson,  180 
App.  Div.  154,  167  NYS  433;  Van  Tuyl 
V.  Schwab,  172  App.  Div.  563,  158  NYS 
810. 

689-86  Abraham  Bros.  v.  Means 
(Ala.  App.),  78  S  459;  Hartley  v. 
Folds  (Ga.  App.),  101  SB  130;  Hillside 
C.  Mills  V.  Ellis  (Ga.  App.),  97  SE  459; 
McDonald  v.  Hall,  193  Mich.  50,  159 
NW  358;  Hodgson-D.  Grain  Co.  v. 
Hickey  (Mo.  App.),  200  SW  438;  Nich- 
olas V.  Hadloek  (Mo.  App.),  180  SW 
31;  Sternstein  v.  Heit,  186  App.  Div. 
'45,  173  NYS  808;  Tischner  v.  Sieking- 
er,  182  App.  Div.  816,  169  NYS  882; 
Security  Mortgage  Co.  v.  Naughton, 
175  App.  Div.  360,  161  NYS  865;  Black 
Mt.  B.  Co.  V.  Ocean  Accident  &  Guar. 
Corp.,  172  N.  C.  637,  90  SB  763;  Bow- 
land  v.  Klepper  (Tex.  Civ.),  189  SW 
1033;  Stilwel  Bros.  v.  Union  Mach. 
Co.,  94  Wash.  61,  161  P  1048;  Evans  v. 
Goist,  90  Wash.  100,  155  P  780;  Charles 
A.  Stickney  Co.  v.  Lynch,  163  Wis.  353, 
158  NW  85. 

690-87  Watts  v.  Meyer  (Mo.  App.), 
189  SW  29;  Madden  v.  Shane  (Tex. 
Civ.),  185  SW  908;  Midland  Terra 
Cotta  Co.  V.  Surety  Co.,  163  Wis.  190, 
157  NW  785. 

690-88    Edward  Davis  v.  Adler,  172 
App.  Div.  414,  158  NYS  623. 
691-94    Viall  v.  Mfg.  Co.,  90   Conn. 
694,   98   A   329;   Kerbow  v.  Woolridge 
(Tex.  Civ.),  184  SW  746. 
691-99    Stark  County  v.  Misehel,  33 
N.  D.  432,  156  NW  931. 
691-1     Talley  v.  S.,  121  Ark.  4,  180 
SW  330. 

692-3  Fargo  v.  Village  of  Bandolph, 
163  NYS  1071. 

692-6     But    see    Daniels    v.    Booker 
(Ga.  App.),  99  SE  228. 
692-8     Dick  r.  Hyer,  94  O.  St.   351, 
114  NE  251. 

693-13  Wilson  v.  Brown,  175  NYS 
688;  Donnell  v.  Dansby,  58  Okl.  165, 
159  P  317. 

693-14  [c]  Action  for  replevin 
and  upon  note  for  purchase  price,  can- 
not be  joined.  Galbreath  v.  Mayo 
(Okl.),  174  P  517. 

694-17  Smith  v.  Bachus,  195  Ala.  8, 
70  S  261. 

696-29  Laberge  v.  Laberge,  48  Quet 
S.  C.  2.76. 
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697-33  Fargo  w.  Village  of  Ean- 
dolph,  163  NYS  1071. 

69f-35  Weisshand  v.  Petaluma  fCal. 
App.),  174  P  955. 

697-36  Edgefield  Comity  v.  Geor- 
gia-Carolina P.  Co.,  104  a.  C.  311.  »8 
SE  801.  ' 

697-37  Pensacola,  St.  A.  ft  G.  S.  S. 
Co.  V.  Brooks,  14  Ala.  App.  364,  70  8 
968;  Lichten thaler  v  Iron  Works  32 
Cal.  App.  220,  162  P  441. 
698-40  MeWhirt  v.  E.  Co  (Mo.), 
187  SW  830.  '  ' 

[a]  Criminal  conTersatlou  and  alien- 
ation.— Harper  v.  Harper,  252  Fed.  39. 
164  CCA  151. 

698-41  Just  V.  Martin  Bros.  Co.,  37 
S.  D.  470,  159  NW  44. 
698-44  Irwin  v.  McElroy,  91  Or 
232,  178  P  791;  Clifleord  v.  Martins^ 
burg,  78  W.  Vq.  287,  88  SE  845. 
700-59  Woodley  v.  Woodley  (Ala.), 
79  S  134;  Crandall-Pettee  Co.  v.  Con- 
fectionery Co.,  195  Ala.  152,  69  S  964; 
Merritt  v.  Cravens,  168  Ky.  155,  181 
SW  970;  Robertson  v.  County  (Miss.), 
79  S  187;  Shaw  v.  Hutton  (Okl.),  183 
P  477;  Bryan  v.  Sullivan,  55  Okl.  109, 
154  P  1167;  Marshall  v  Magness  (Tex. 
Civ.),  211  SW  541;  McNall  v.  Sandy- 
gren,  100  Wash.  133,  170  P  561. 
701-62  Seattle  v.  Bldg.  Co.,  242 
Fed.  988. 

704-71     United     Mine     Workers     v. 
Coal  Co.  (CCA),  258  Fed.  829. 
705-76     Trempe  v.  Perlman,  187  Aup. 
Div.  745,  176  NTS  130. 
706-77     Cramp  &  Co.  v.  Doughty,  89 
N.  J.  L.  288,  98  A  260. 
707-80    Marshall    v.    Magness    (Tex. 
Civ.),  211  SW  541. 

708-97    Abilene     G.     &     E.     Co.    v. 
Thomas  (Tex.  Civ.),  211  SW  600. 
709-1     Shaw  v.  Ins.  Co.   (Tex.  Civ.), 
185  SW  915. 

710-11  Carroll  v.  Ins.  Co.,  28  Idaho 
466,  154  P  985;  Depuy  v.  Selby  (Okl.), 
185  P  107. 

713-19  Nevins  v.  Brooklyn  Citizen, 
157  NTS  96. 

713-28  Butler  v.  Barnes,  60  Conn. 
170,  21  A  419,  12  LEA  273. 
714-36  Continental  Securities  Co.  v, 
Nat.  Bank  (Ariz.),  176  P  572;  Harris 
V.  Trueblood,  124  Ark.  308,  186  SW 
836;  Paragould  Trust  Co.  v.  Willcock- 
8on,  121  Ark.  261,  180  SW  986;  Brown 
V.  Co.  (Ga.  App.),  101  SE  201;  Hart- 
ley V.  Folds  (Ga.  App.),  101  SE  130; 
>Cami  County  Bank  v.  8.,  61  Ind.  App.  I 


360,  112  NE  40;  Nave  v.  Powell,  62 
Ind.  App.  274,  110  NE  1016;  Little  v. 
Coal  Co.,  169  Ky.  514,  184  SW  878; 
Foy-Proctor  Co.  i;.  Marshall,  169  Ky. 
377,  183  SW  940,  LEA1916P,  1036; 
Lowrie  v.  Castle,  225  Mass.  37,  113 
NE  206;  Hodgson-D.  Grain  Co.  v.  Hick- 
ey  (Mo.  App.),  200  SW  438;  Agett  v. 
Tel.  &  Tel.  Co.,  160  NTS  843;  Martin 
V.  Eexford,  170  N.  C.  540,  87  SE  352; 
Paul  V.  Sweeney  (Tex.  Civ.),  188  SW 
525;  Littlefield  v.  Bowen,  90  Wash. 
286,  155  P  1053;  Wells  v.  E.  Co.,  78  W. 
Va.  762,  90  SE  337. 

716-37  Brooklehurst  &  Potter  Co.  v. 
Marsch,  225  Mass.  3,  113  NE  646;  Flye 
V.  Hall,  224  Mass.  628,  113  NE  366; 
Manheimer  v.  Kuhn,  173  App.  Div.  135, 
159  NTS  437;  Summers  v.  Gates,  55 
Okl.  96,  154  P  1159;  Phillips  v.  Elec. 
Co.,  78  W.  Va.  776,  90  SE  342. 
718-54  [f]  Count  for  penalty  for 
cutting  trees  and  a  count  for  trespass 
may  be  joined  in  one  action.  Eudolph 
V.  Holmes  (Ala.),  78  S  839. 
719-56  Kerbow  v.  Wooldridge  (Tex. 
Civ.),  184  SW  746. 

722-80  Crandall-Pettee  Co.  v.  Con- 
fectionery Co.,  195  Ala.  152,  69  S  964; 
Nashville,  C.  &  St.  L.  E.  Co.  v.  Farell, 
14  Ala.  App.  380,  70  8  986;  Wight  v. 
B.  Co.,  18  Ga.App.  195,  89  SE  176; 
Stark  County  v.  Mischel,  33  N.  D.  432, 
156  NW  931. 

723-85  Phelps  v.  Creed,  231  Mass. 
228,  120  NE  589. 

723-89  Standard  Paint  Co.  v.  E.  K. 
Victor  &  Co.,  120  Va.  595,  91  SE  752. 
724-94  Sutherland  v.  Co.,  269  Fed. 
909;  German- American  Merct.  Bank  v. 
Gas  Service  Corp.,  228  Fed.  872;  Eob- 
erts  V.  Sinnott  (Mont.),  177  P  252; 
Agett  V.  Tel.  &  Tel.  Co.,  160  NTS  843; 
Just  V.  Martin  Bros.  Co.,  37  S.  D.  470, 
159  NW  44. 

[a]  Abraham  Bros,  v.  Means  (Ala. 
App.),  78  8  459. 

725-97  Labonte  v.  Davidson,  31 
Ida.  644,  175  P  588;  Maryland  Casu. 
Co.  V.  Cherryvale  Gas  L.  &  P.  Co.,  99 
Kan.  563,  162  P  313;  Cassidy  v.  Berko- 
vitz,  169  Ky.  785,  185  SW  129;  Cincin- 
nati N.  O.  &  T.  P.  E.  Co.  V.  McGuire, 
169  Ky.  711,  185  SW  93;  Lewenstein 
V.  Forman,  223  Mass.  325,  111  NE  962; 
Jensen  v.  Gamble,  191  Mich.  233,  157 
NW  440;  Mclnnis  Lumb.  Co.  v.  Eather, 
111  Miss.  55,  71  8  264;  Wagner  v. 
Binder  (Mo.),  187  SW  1128;  Peper 
Automobile    Co.    V.    Trust    Co.    (Mo. 
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App.),  187  SW  109;  Leszyneky  v.  Lev- 
insohn,  170  App.  Div.  514,  166  NYS 
494;  Webb  v.  Isensee,  79  Or.  114,  153 
P  800;  Bates  v.  Carter  Const.  Co.  255 
Pa.  200,  99  A  813;  Brice  v.  Starr,  93 
Wash.  501,  161  P  347;  Bond  v.  Ins.  Co., 
77  W.  Va.  736,  88  SE  389. 
[a]  Cockayne  v.  Healey  (App.  Div.), 
178  NYS  210. 

726-4    Jensen  v.  Gamble,   191   Mich. 
233,  157  NW  440. 

726-6  Miami  County  Bank  i;.  S.,  61 
Ind.  App.  360,  112  NE  40. 
727-11  Mclnnis  Lumb.  Co.  v.  Bath- 
er, 111  Miss.  55,  71  S  264. 
727-12  Board  of  Comrs.  v.  Colorado 
Springs  (Colo.),  180  P  301;  Cassidy  v. 
Berkovitz,  169  Ky.  785,  185  SW  129; 
Signaigo  v.  Signaigo  (Mo.),  205  SW 
23;  Beli  v.  E.  Co.  Mo.  App.),  190  SW 
1002;  Sexton  v.  Sutherland,  37  N.  D. 
500,  164  NW  278;  Kiekbusch  v.  Bug- 
gies, 105  S.  C.  526,  90  SB  163;  Mis- 
souri, K.  &  T.  By.  Co.  V.  Baker  Bros. 
(Tex.  Civ.),  210  SW  244;  Madden  v. 
Shane  (Tex.  Civ.),  185  SW  908;  Brice 
V.  Starr,  93  Wash.  501,  161  P  347. 
729-19  [a]  Where  certain  mls- 
joiued  defendants  are  stricken  out  by 
the  court  there  is  no  misjoinder  as  to 
the  remaining  defendants.  Hexter  v. 
Woolen  Co.,  95  Wash.  348,  163  P  774. 


JOINT  TEKANTS 
735-1  Attorney  General  v.  Clark, 
222  Mass.  291,  110  NE  299,  AnnCas 
1917B,  119;  Equitable  Life  Assnr.  Soc. 
V.  Weightman  (Okl.),  160  P  629;  In  re 
Eeynolds'  Est.,  163  NYS  803. 
735-6  In  re  Beynolds'  Est.,  163  NYS 
803. 

736-11     Larmon  i*.  Larmon,  173  Ky. 

477,  191  SW  110. 

738-24    Larmon  v.  Larmon,  173  Ky. 

477,  191  SW  110. 

739-30    Howton     v.     Mathias,     197 

Ala.  457,  73  8  92. 

739-33    Avey  v.  Hogancamp,  172  Ky. 

675,  189  SW  917;  Beall  v.  Clark  (Tex. 

Civ.),  190  SW  774. 


JUDGMENT  RECORDS 
748-18    Erratum.  —  Word      "judg- 
ment" in  text  where  first  used  should 
read  "statute." 


JUDGMENTS 
759-1     Farmers'  Elevator  Co.  V.  Co. 
(S.  D.),  172  NW  519. 
761-7    Henderson  v.  Arkansas  (Okl:), 
176  P  751. 

770-39  Des  Moines  v.  Water  Coi, 
230  Fed.  570,  144  CCA  624;  Lucas  v.. 
Vulcan  I.  Works,  233  Fed.  823;  Del- 
bridge  V.  Sears,  179  la.  526,  l60  NW 
gl8;  Ford  V.  Dilley,  174  la.  243,  156 
NW  513;  Noe  v.  Davis,  171  Ky.  482, 
188  SW  467;  Sanders  v.  May,i  173  N. 
C.  47,  91  SE  526;  Moline  Elevator  C«? 
V.  Inv.  Co.,  57  Okl.  478,  157  P  99;  Pitt 
V.  Gilbert  (Tex.  Civ.),  190  SW  1157; 
Eeyes  v.  Kingman  Texas  Imp.  Co. 
(Tex.  Civ.),  188  SW  450;  Lukich  v. 
Const.  Co.,  48  Utah  452,  160  P  270. 
770-40  Knox  v.  Alwood,  228  Fed. 
753;  Coulter  v.  Board  of  Comrs.,  22 
N.  M.  24,  158  P  1086. 

[f]  There  can  only  be  one  final 
judgment  in  any  action.  There  can  be 
no  final  judgment  in  any  action  where 
other  issues  therein  are  yet  to  be  tried. 
McElroy  v.  Floral  Park  Villa  Co.,  176 
App.  Div.  106,  162  NYS  467. 
771-41  Jordan  v.  S.  (Ala.  App.),  74 
8  864;  In  re  Fulsome 'a  Estate  (Mo. 
App.),  193  SW  618;  First  Nat.  B.  v. 
Swartz,  22  N.  M.  386,  162  P  352;  Hal- 
be  V.  Adams,  176  App.  Div..  5«8,  163 
NYS  895;  Willis  v.  Keator  (Tex.  Civ.), 
181  SW  556;  Goode  v.  Bryant,  118  Va. 
314,  87  SE  588. 

772-44  Julian  v.  Julian,  60  Ind. 
App.  520,  111  NE  196;  Griffith  v.  Grif- 
fith (Mo.  App.),  180  SW  411;  Willis  v. 
Keator  (Tex.  Civ.),  181  SW  656;  Ben- 
nett V.  Fire  Assn.,  78  W.  Va.  654,  90 
SE  169. 

773-51  Cohn  v.  Saenz  (Tex.  Civ.), 
194  SW  685;  Dunn  v.  Bank  (Tex.  Civ.), 
181  SW  699. 

775-56     Wagner     v.      Alderson,     91 
Wash.  157,  157  P  476. 
777-63     State  v.  Dunlap,  28  Ida.  784, 
156   P   1141;   Lichtnadt  v.  Admr.,   182 
Ky.  490,  206  SW  771;  Brana  v.  Brana, 
139    La.    305,    71    S    519;    Kurzweil   v. 
Piano    Co.,    159    NYS    231;    Sharp    v. 
anarp    (Okl.),    166    P    175;    Kogers   v. 
Uuncan,  57  Okl.  20,  156  P  678;  Heman 
dez  V.  Bosado,  22  P.  E.  360;  Burcum  v, 
Gaston  (Tex.  Civ.),  196  SW  257. 
7S0-6S     Both  V.  Bank,  58   Okl.   604, 
160  P  505. 

780-66  Both  v.  Bank,  58  Okl.  604i 
160  P  505;  Mohawk  Co.  v.  Surety  Co., 
162  Wis.  272,  156  NW  154. 
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781-68    Evans  v.  Harris  (Okl.),  158 
P  898. 

783-77  Johnson  v.  Garner,  233  Fed. 
756;  Johnson  v.  Whilden,  171  N.  C.  153, 
88  SE  223;  Sartor  v.  Newberry  L.  &  S. 
Co.,  104  S.  C.  184,  88  SE  467. 
782-81  Haydock  v.  Cobb,  5  Day 
(Conn.),  527;  Orchard  v.  Smith  (Mo.), 
193  SW  574;  Eequa  v.  Holmes,  16  N. 
Y.  193;  Stephens  v.  Humphreys,  73 
Hun  199,  25  NTS  946,  56  N.  Y.  St.  70; 
Adams  v.  Nellis,  59  How.  Pr.  (N.  Y.) 
385. 

783-83  Loekridge  v.  Lyon,  68  Ga. 
137;  Gemmill  v.  Smith,  273  111.  87,  113 
NE  27;  Palmerton  v.  Hoop,  131  Ind. 
23,  30  NE  874;  Trail  v.  Snoufler,  6  Md. 
308;  Mitchell  v.  Schoonover,  16  Or  211, 
17  P  867,  8  AmStEep  282;  Holt  &  Co. 
V.  Thacher,  52  Vt.  592.  See  Thorbum 
V.  Mitchell,  178  NYS  692. 
785-87  In  re  Ealeigh's  Est.,  48 
Utah,  128,  158  P  705. 
788-93  Wissman  v.  Cabaniss,  '-34 
Cal.  App.  487,  168  P  150. 
788-93  Sonora  Bank  &  Trust  Co.  v. 
Compania  Agricola  (Ariz.),  185  P  638; 
National  Fruit  Products  Co.  v.  Garrett, 
121  Ark.  570,  181  SW  926;  Jones  v. 
Ceres  Inv.  Co.,  60  Colo.  562,  154  P  745; 
Bishop  V.  Newman's  Exr.,  168  Ky.  238, 
182  SW  165;  Nickels  v.  Nichols  (Me.), 
105  A  38fi;  Hodgdon  v.  Moulton,  222 
Mass.  260,  110  NE  280;  McNeil  v. 
Cobb,  186  App.  Div.  177,  173  NYS  865; 
Pile  V.  Pile,  134  Tenn.  370,  183  SW 
1004;  Nails  V.  McGrill  (Tex.  Civ.),  181 
SW  275.  See  also  15  Standakd  Proc. 
CCollateral  Attack)  XVII,  A,  7,  c, 
(IV),  (C),  (4),  (a). 
789-94  Francingues  v.  Dupierris, 
139  La.  261,  71  S  503;  Stelges  v.  Sim- 
mons, 170  N.  C.  42,  86  SE  801;  Moun- 
tain Lake  Mining  Co.  v.  Midway  Irr. 
Co.,  47  Utah  371,  154  P  584;  Virginia 
Iron  Coal  &  Coke  Co.  v.  Hughes  Admr., 
118  Va.  731,  88  SE  88. 
789-95  Schuster  Bros.  v.  Davis  Bros, 
(la.),  170  NW  292;  Seaton  v.  Majors 
(Tex.  Civ.),  182  SW  712;  Price  v.  J. 
B.  Faireloth  &  Co.  (Tex.  Civ.),  181  SW 
707. 

789-97     Ardmore  v.  Colbert,  52  Okl. 
235,  152  P  603. 

790-98    Baldwin     v.    McDonald,     24 
Wyo.  108,  156  P  27. 
790-99     Eutkoski      v.      Zalaski,      90 
Conn.  108,  96  A  365. 


790-3    Schuster  Bros.  v.  Davis  Bros. 

(la.),  170  NW  292;  Jordan  v.  Schaefer 

(S.  D.),  166  NW  547.  ^ 

791-3     Price  v.  J.  B.  Faireloth  ft  Co. 

(Tex.  Civ.),  181  SW  707. 

793-17     Nelson  v.  Patrick,   128  Md. 

504,  97  A  633. 

796-43     Mulling    v.    Jones,    142    L«. 

300,  76  S  720. 

798-55     Frey  v.  McGaw,  127  Md.  23, 

95  A  960. 

798-56     Hall    v.    Lanning,    91    U.    S. 

160,  23  L.  ed.  271;   Stampfle  v.  Bush, 

71  W.  Va.  659,  77  SE  283. 

799-61     Fischer  v.  Woodruff,  254  Ps. 

140,  98  A  878. 

815-41     International   Harvester   Co. 

V.  Neuhauser,  128  Md.  173,  97  A  372. 

817-54     Cowen  v.  Culp,  97  Wash.  480, 

166  P  789.     ' 

817-55     Colona  v.  Bank,  120  Va.  812, 

92  SE  979. 

818-60     McNair  v.  Underwood  (Okl.), 

165  P  553. 

818-61     Eoman  Automobile   Co.  Inc. 

V.   Miller,   5   Boyee    (Del.),   586,   95   A 

654. 

833-43     Thorburn    v.    Mitchell,    178 

NYS  692. 

837-73     Morgan   v.   Marshall    (Fla.), 

82   S  609;   Paisley  v.  Michels,  198  111. 

App.   354;   Johnson  v.  Hennessey,   197 

111.  App.  622. 

844-7     Gundlach  v.  Park,  140  Minn. 

78,  165  NW  969,  167  NW  302. 

857-88     Bement  v.  C,   172  Ky.  452, 

189  SW  466. 

859-95     Keen    v.    Leipold,    211    111. 

App.  163;  Simms  v.  Miears  (Tex.  Civ.), 

192  SW  623.  But  see  Christerson  v. 
French  (Cal.),  182  P  27. 

860-98  Phillips  v.  Broughton,  270 
Mo.  365,  193  SW  593;  American  Fund- 
ing Corp.  V.  Edwards,  106  S.  C.  326,  91 
SE    315;    Smith   v.  Bank    (Tex.    Civ.), 

193  SW  730. 

861-4  Zierath  v.  Superior  Court,  35 
Cal.  App.  788,  171  P  112;  Longalife 
Paint  Co.  v.  Williams,  20  Ga.  App.  524, 

93  SE  154. 

863-8     Zierath  «.  Superior  Court,  35 
Cal.  App.  788,  171  P  112: 
862-10     Emanuele  v.  Auction  Co.,  93 
Misc.  493,  157  NYS  282;  Gilles  v.  Mi- 
ners' Bank  (Tex.  Civ.),  184  SW  284. 
863-11     Hollifleld  v.  Tel.  Co.,  172  N. 
0.   714,   90   SE   996;   Aparicio  Bros.  v. 
Christiansen  &  Co.,  23  P.  E.  E.  457. 
863-13    Oliver    v.    Eouth,    123    Ark. 
189,  184  SW  843;  Murphy  Mortg.  Co. 
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V.  Epp,  99  Kan.  706,  162  P  1170;  Ma- 
jestic C.  Co.  «.  Allen,  176  Ky.  249,  195 
SW  408;  Riley  Penn.  Oil  Co.  v.  Sym- 
monda,  195  Mo.  App.  Ill,  190  SW 
1038;  Mansfield  v.  Ramsey  (Tex.  Civ.), 
196  SW  330;  Holland  v.  Wood  (Tex. 
Civ.),  196  SW  309;  Hill  v.  S.  (Tex. 
Civ.),  190  SW  255;  Friend  v.  Thomas 
(Tex.  Civ.),  187  SW  986;  Miller  v. 
Trust  Co.  (Tex.  Civ.),  184  SW  614. 
863-16  Corn-well  v.  Williford  (Pla.), 
73  S  795. 

865-25     McCurdy-Robinson      Co.      v. 
Leaeh,   161   NYS  411;   Smith  v.  Bank 
(Tex.  Civ.),  193  SW  730. 
866-26     Kimmell    v.    Edwards    (Tex. 
Civ.),  191  SW  363. 

866-27     Poeggler    v.    Supreme    Coun- 
cil, 102  Neb.  608,  16»  NW  194. 
868-33     Scott  V.  Cowen,  274  Mo.  398, 

195  SW  732;  Cook  v.  Socorro,  22  N.  M. 
507,  165  P  341;  Marrone  v.  Tesoriere, 
92  Misc.  602,  156  NYS  280;  Perry  v. 
Young,  133  Tenn.  522,  182  SW  677, 
LEA1917B,  385;  Cadle  v.  McLimans, 
23  Wyo.  515,  153  P  901. 

868-37  Florida  N.  &  T.  Co.  v.  Wat- 
son (Ala.  App.),  75  S  875;  Friend  v. 
Thomas  (Tex.  Civ.),  187  SW  986. 
872-51  Cobb  v.  Trammell  (Fla.),  74 
S  697;  Cristofano  h.  Anton,  198  111. 
App.  151 ;  S.  V.  Taylor,  200  Mo.  App. 
333,  206  SW  247;  Munroe  v.  Dougherty, 

196  Mo.  App.  124,  190  SW  1022;  West- 
ern Lumber  Co.  v.  R.  Co.  (Tex.  Civ.), 
180  SW  644;  Counts  v.  Co.  (Tex.  Civ.;, 
206  SW  207. 

872-54  Hill  v.  S.  (Tex.  Civ.),  190 
SW  255. 

873-57  Seaboard  Air  Line  Ry.  v. 
Smith,  70  Fla.  308,  70  S  416;  Hill  v. 
Ey.  Co.,  61  Ind.  App.  331,  111  NE  951. 
873-60  International  Travelers' 
Assn.  V.  Peterson  (Tex.  Civ.),  183  SW 
1196;  Counts  V.  Co.  (Tex.  Civ.),  206 
SW  207. 

874-61  Wood  V.  Love  (Tex.  Civ.), 
190  SW  235. 

875-66  Kling  v.  Bucher,  32  Cal. 
App.  679,  163  P  871;  Cobb  v.  Tram- 
mell (Fla.),  74  S  697;  Oklahoma  State 
Bk.  i;.  Buzzard  (Okl.),  160  P  462; 
Cooney  v.  Eastman  (Tex.  Civ.),  183 
SW  96. 

[a]  Where  the  answer  presents  no  is- 
sue or  set-off  the  plaintiff  may  take  de- 
fault. Evans  v.  Kloeppel,  72  Fla.  267, 
73  S  180. 

875-67  Iowa  Windmill  &  P.  Co.  i;. 
Burris,  178'  la.  1369,  161  NW  23. 


875-70  Charles  v.  Young  (Fla.),  76 
S  869. 

875-71  Waldeck  Co.  v.  Emmart,  127 
Md.  470,  96  A  634. 

876-74  Kerney  v.  Hatfield,  30  Ida. 
90,  162  P  1077. 

876-77  Hopkins  v.  Cothran,  17  Kan. 
173. 

877-82  Charles  t;.  Young  (Fla.),  76 
S  869. 

877-83  Dixon  v.  Bond,  18  Ga.  App. 
45,  88  SE  826. 

877-85  Johnson  v.  Dixon  Farms  Co., 
29  Cal.  App.  52,  155  P  134;  Chapman 
V.  Oil  Mill  Co.,  146  Ga.  91,  90  SE  713. 
877-86  Koenigsberger  v,  Mial,  90 
N.  J.  L.  695,  101  A  184. 
878-88  Ham  v.  Ins.  Co.  (Okl.),  167 
P  473. 

878-89  Shinn  v.  Cummins,  65  Cal. 
97,  3  P  133;  Garvie  v.  Greene,  9  S.  D. 
608,  70  NW  847. 

880-5     Baker- Jennings  H.  Co.  v.  Culp, 
105  S.  C.  418,  90  SE  26. 
883-19     Ortega  v.  Vigil,  22  N.  M.  18, 
158  P  487. 

883-21  Austin  v.  Ennis  (Mo.  App.), 
187  SW  599;  Western  Coal  &  M.  Co.  v. 
Green  (OkL),  166  P  154. 
883-22  Fouehe  v.  Cherokee  Nat. 
Bank,  18  Ga.  App.  569,  90  SE  102. 
884-26  Franklin  v.  Thatcher  (Utah), 
178  P  922. 

884-33  Christerson  v.  French  (Cal.), 
182  P  27. 

887-55  Western  Lumber  Co.  v.  Chi- 
cago, E.  I.  &  G.  Co.  (Tex.  Civ.),  180 
SW  644. 

891-72     Western  Lumb.  Co.  v.  R.  Co. 
(Tex.  Civ.),  180  SW  644., 
891-73     Charlton  v.  Ward,  102  Misc. 
238,  168  NYS  876;  Sullivan  County  v. 
Dowine,  168  NYS  923. 
892-76     Commercial    Bank    v.    Eche- 
varria,   22  P.  E.   516;   Bank   of  Porto 
Bico  V.  Ereno,  22  P.  E.  386. 
892-80     Levey    i?.    Hogan,    92    Misc. 
301,  156  NYS  741. 

893-81  Martin  v.  Trust  Co.  (la.), 
161  NW  639. 

897-18  Franklin  v.  Thatcher  (Utah), 
178  P  922. 

898-27  Smith  v.  Wilson,  71  Fla.  624, 
71  S  919. 

899-28  Soliri  v.  Fasso  (Mont.),  185 
P  322. 

900-37  Barth  v.  Bank,  195  111.  App. 
318. 

900-38  Jenkins  v.  Whittier  Mills 
Co.,  20  Ga.  App.  828,  93  SE  530. 
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901-40  Smith  v.  Wilson,  71  Fla.  624, 
h  S  919. 

905-61     Southwestern    Sur.    Ins.    Co. 
V.  Ey.  Co.  (Tex.  Civ.),  196  SW  276. 
907-66     Apperson    v.    Fertilizer    Co., 
20  Ga.  App.  209,  92  SE  1029. 
907-67     Falconer  v.  Frazier,  7  Smed. 
&   M.    (Miss.),   235;   Henry  i;.   Halsey, 
5  Smed.   &  M.   (Miss.),  573;   Murtland 
V.  Floyd,  153  Pa.  99,  25  A  1038;  Eob- 
inson  v.  Floyd,  153  Pa.  98,  25  A  1040; 
Donnelly   v.   Graham,   77   Pa.   274;   Pe- 
ters V.  Crittenden,  8  Tex.  131.   But  see 
Downer  V.  Dana,   22   Vt.   22;   Hood  v. 
Maxwell,  1  W.  Va.  219. 
907-69     See    Burton    v.    Vamell,    5 
Tex.  139. 

908-72  Haas  v.  Eealty  Co.,  162  NYS 
283. 

908-75  Faulk  v.  Kellums,  54  111.  188. 
908-77  Bowman  v.  Noyes,  12  N.  H. 
302;  Eich  V.  Husson,  4  Sandf.  (N.  Y.) 
115. 

910-83     Greer    v.    Miller,    2    Overt. 
(Tenn.),  187;  Kingsland  &  D.  Mfg.  Co. 
i;.  Mitchell  (Tex.  Civ.),  36  SW  757. 
910-87     Hodges  v.  Moore  (Tex.  Civ.), 
186  SW  415. 

910-89  Minium  v.  Solel  (Mo.),  183 
SW  1037. 

911-94  [a]  If  he  prevails,  how- 
ever, as  to  the  defendants  who  appear, 
he  is  entitled  to  a  -joint  judgment 
against  all.  Fletcher  v.  Blair,  20  Vt. 
124. 

913-12  Karnes  v.  Black  (Ky.),  215 
SW  191. 

913-14  Evans  v.  Williams  (Tex. 
Civ.),  194  SW  181. 

915-29     Central    Life   Securities    Co. 
V.  Smith,  236  Fed.  170,  149  CCA  360. 
923-78     Evans     v      Williams     (Tex. 
Civ.),  194  SW  181. 

921-65     Interior     Securities     Co.     v. 
Campbell   (Mont.),  178  P  582. 
922-76     Karnes  v.  Black   (Ky.),  215 
SW  191. 

925-87     So    Chem.    Co.   v.   Bass,   175 
N.  C.  426,  95  SE  766. 
926-88     Harris  Co.  v.  Weintraub,  175 
NYS  847. 

926-94  But  see  IT.  S.  v.  Co.,  257 
Fed.  432. 

927-98  Nulle  v.  Co.,  185  App.  Div. 
351,  173  NYS  236. 

927-99  Betsch  v.  Umphrey,  252  Fed. 
573,  164  CCA  489. 

927-1  Jones  v.  Ceres  Inv.  Co.,  60 
Colo.  562,  154  P  745;  Crom  v.  Hender- 
son, 182  la.  89,  165  NW  397;  Darrasse 


V.  Co.,  182  App.  Div.  591,  169  NYS  963. 
927-2  Crom  v.  Henderson,  182  la, 
89,   165   NW   397;    Taishoffi   v.  Elkena, 

171  App.  Div.  288,  157  NYS  98;  Erick- 
son  V:  Erickson,  171  NYS  29;  Stone  v. 
Stone  (Okl.),  168  P  423;  U.  S.  v.  Mas- 
ter, 28  P  I.  188. 

928-3     Towner  v.  Cary,  103  Misc.  93, 

169  NYS  817;  Franklin  v.  Ward  (Okl.), 

174  P  244. 

928-4    Mushet  v.  Public  Service,  35 

Cal.    App.    630,    170    P    653;    Shenk   v. 

Brewster    (App.   Div.),    179   NYS    147; 

Kornblum  v.  Commercial  A.  Assn.,  183 

App.  Div.   615,  170   NYS  249;  Eeppert 

V.  Hunter,  180  App.  Div.  680,  167  NYS 

857;   Franklin  v.  Ward    (Okl.),   174  P 

244;  Eish  v.  Ey.,  108  S.  C.  30,  93  SE 

250. 

929-9    Strauss    v.    Long    Beach,    187 

App.  Div.   876,   176   NYS  447;   Towner 

V.  Cary,  103   Misc.   93,   169   NYS  817; 

Sorivner  v.  McClelland    (Okl.),   168   P 

415. 

929-10    Winn    v.    Walker,    147    Ga. 

427,  94  SE  468. 

930-12     Towner   v.   Gary,   103    Misc. 

93,  169  NYS  817. 

931-13     Equitable  Life  Assur.  Soc.  v. 

Wilds,  184  App.  Div.  435,  171  NYS  505. 

931-14     Towner    v.    Cary,    103    Misc. 

93,  169  NYS  817. 

931-15    Eeppert  v.  Hunter,  180  App. 

Div.   680,   167   NYS   867;    Langevin  v. 

Gaffney,  176  NYS  755;  First  Nat.  Bk. 

V.  Humphreys  (Okl.),  168  P  410. 

933-18     Eeppert  v.  Hunter,  180  App. 

Div.  680,  167  NYS  857. 

933-20     Lajam    v.    Corp.,    184    App. 

Div.  490,  171  NYS  611. 

933-22     IT.    S.    V.    Cement    Co.,    242 

Fed.  978;  Southwest  Nat.  Bank  v.  Mc- 

Dermand  (Mo.  App.),  187  SW  121. 

934-29     Joseph  v.   Joseph,   175   App. 

Div.  882,  160  NYS  993. 

935-34    Pacific     Cqast     Mail     Order 

House  V.  Stillens,  29  Cal.  App.  613,  157 

P  539;  St.  Paul  v.  Ey.  Co.,  141  Minn. 

428,  170   NW  512;   Lobell-Aborn  Auto 
Co.  V.  O'Connor,  157  NYS  146. 
937-52     Voris  v.  Schmaling,  185  App. 
Div.  773,  173  NYS  424.  ; 
937-54     Erickson    v.    Erickson,    171 
NYS  29. 

939-59  Hamman  v.  Milne  (Cal.), 
178  P  523;  Strong  v.  Corp.,  54  Mont. 
584,  172  P  1033;.  Nulle  v.  Hardman, 
Peck  &  Co.,  185  App.  Div.  351,  173 
NYS    236;    Oliphaat   v.    Crane    (Okl.), 

172  P  1073. 
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[n]     Admission  of  execution  of  notes 
does  not  entitle  plaintiff  to  judgment 
on   the  pleadings.    WilUs   v.   Williams, 
174'  N.  C.  769,  94  «E  513. 
940-60    Voris  v.  Schmaling,  185  App. 
Div.  773,  173  NYS  424. 
940-62     Jenkins    Lumb.    Co.    v.    Cra- 
mer Bros.  (la.),  160  NW  42. 
942-68     Hanford   v.    Fair    Ass'n,   92 
Conn.  621.  103  A  838. 
943-69     Hinderer    v.     Jonea     (Del.), 
103    A    761;    H.    E.    Wright   &    Co.   v. 
Douglas  (Wyo.),  183  P  786. 
949-6    Mushet  v.  Public   Service,  35 
Cal.  App.  630,  170  P  653;  S.  v.  Schurz 
(Minn.),   173   NW  408;    S.  v.  Duncan, 
195  Mo.  App  541,  193  SW  950;  Kava- 
naugh  V.  Knitting  Co.,  184  App.  Div. 
650,  172   NTS  576;   Mulkins  v.   Snow, 
106   Misc.   556,    175   NYS   41;    Albany 
Sav.  Bank  v.  Co.,  178  NYS  195;  Dem- 
ing  Inv.  Co.  v.  Eeed  (Okl.),  179  P  35. 
952-1 7a    Field    v.    Case    Goods    Co., 
179  App.  Div.  253,  166  NYS  509. 
952-20    Kenneth    v.     Newgold,    183 
App.  Div.  652,  170  NYS  803. 
953-25     S.  V.  Duncan,  195  Mo.  App. 
541,  193  SW  950. 

953-26  Rish  v.  Ey.,  108  S.  C.  30,  93 
SE  250. 

953-28  Albany  Sav.  Bank  v.  Co., 
178  NYS  195. 

954-29  Lancaster  Elee.  Light  Co.  v. 
Taylor,  168  Ky.  179,  181  SW  967. 
954-31  Voris  v.  Schmaling,  185  App. 
Div.  773,  173  NYS  424;  Kavanaugh  v. 
Knitting  Co.,  184  App.  Div.  650,  172 
NYS  576;  Public  Serv.  Com'n  v.  Co., 
172  NYS  790;   Griffin  *.  Gulp   (Okl.), 

174  P  495. 

954-32     Lekas    v.    Co.    (App.    Div.), 

175  NYS  707. 

[a]    Bill  of  particulars  may  be  read  as 
a    part    of    the    pleadings.     Friede    v. 
White  Co.,  244  Fed.  272. 
957-55    Spector  v.  Solomon,  166  NYS 
764. 

958-65  Harris  v.  Sissa,  91  Conn.  249, 
99  A  580;  Graves  v.  Dorr  Tp.  (Mich.), 
175  NW  259;  Hanson  v.  Boesch,  104 
Wash.  257,  176  P  349. 
958-66  Graves  v.  Dorr  Tp.  (Mich.), 
175  NW  259;  Nail  v.  MoMath  (N.  C), 
98  SE  374;  Smith, «.  Co.,  262  Pa.  550, 
106  A  102;  Fireman's  Ins.  Co.  v.  Jesse 
F.  P.  &  O.  Co.  (Tex.  Civ.),  187  SW 
691. 

[a]  In  Texas  a  judgment  non  ob- 
stante is  not  permitted.  Wellborn  v. 
Wellborn  (Tex.  Civ.),  185  SW  1041. 


958-67  Alink  v.  Ey.  Co.,  141  Minn, 
55,  169  NW  250;  Lynch 's  Admr.  v.  iJ. 
Co.,  89  Vt.  363,  95  A  683;  Washington 
Trust  Co.  V.  Keyes,  88  Wash.  287,  152 
P  1029;  Hillis  V.  Kessinger,  88  Wash. 
15,  152  P  687. 

958-68  Parker  v.  Hamilton  (Okl.), 
154  P  65;  Foster  v.  Leftwich,  52  Okl. 
28,  152  P  583;  Swank  r.  Kaufman,  2oS 
Pa.  316,  99  A  1000,  LBA1917D,  Szt; 
Hall  V.  Hayter  (Tex.  Civ.),  209  SW 
436;  Hayes  v.  Furniture  Co.  (Tex. 
Civ.),  180  SW  149;  Donaldson  v.  Ky. 
Co.,  89  Wash.  161,  154  P  133. 
958-70     Fowler   v.   Murdock,   172   N. 

C.  349,  90  SE  301. 

959-72     Fairmont   Gas  E.   &  Ey.  M. 

Co.  V.  Crouch,  133  Minn.  167,  157  NW 

1090;   Nail  v.  McMath  (N.  C),  98  SE 

374. 

959-73    Fleming   v.    Sexton,    172    N. 

C.  2&U,  90  SE  247;  Wood  v.  Carson,  257  , 

Pa.  522,  101  A  811. 

959-74     Schultz  v.  Brewing  Co.,  195 

HI.  App.  385;  Coppoek  v.  Schlatter,  193 

111.  App.  255;  Shafer  v.  Co.  (W.  Va.), 

97  SE  290. 

96U-76     Cason  v.   Power   Co.    (Fla.), 

76   S  535;   Insurance  Co.  v.  Eeduction 

Co.  (Ind.  App.),  117  NE  273;  Walters 

V.  Seattle,  97  Wash.  657,  167  P  124. 

960-77     Shafer  v.  Co.    (W.   Va.),  97 

SE  290. 

960-78     Libby  v.  Pelham,  30  Ida.  614, 

166  P  575;  Milner  v.  Pelham,  30  Ida. 

594,  166  P  574. 

961-80    See  Bd.  of  Suprs.  v.  E.  Co. 

(Miss.),  79  S  90;  Heimer  v.  Yates  (Tex. 

App.),  210  SW  680. 

961-81     Marshall  v.  E.  Co.,  133  Minn. 

460,  157  NW  638;  S.  v.  Jackson  (Okl.). 

166  P  1041. 

961-82     Mattson  «.  Transfer  Co.,  90 

Wash.  1,  155  P  392;  Holt  v.  Elevator   . 

Co.,  78  W.  Va.  785,  90   SE  333,  LEA 

1917  A,  1194. 

962-84    Demberger   v.    B    Co.,    243 

Fed.  21,  155  CCA  551;  Dubs  v.  Ey.  Co. 

(N.  D.),  171  NW  888;  Marks  v.  Bank, 

252   Pa.   304,   97   A   399;    Godefroy  v. 

Hupp,    93    Wash.    371,    160    P    1056; 

Hrubes  v.  Faber,  163  Wis.  89,  157  NW 

519. 

962-85     Kubrak   v.   E.    Co.,    255   Pa. 

379,  100  A  94;  Macneir  v.  Wallace,  252 

Pa.  323,  97  A  501;   Greenough  v.  Safe 

Deposit  &  Trust  Co.  of  Pittsburgh,  251 

Pa.  522,  96  A  1053;  Smith  v.  Light  Co., 

251  Pa.  486,  96  A  1088. 

962-86    Smith  v.  E.  Co.  (Ind.  App.), 
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117  NE  534;  Quillen  v.  E.  Co.,  181  la. 
536,  164  NW  779;   Grand  L.  K.  P.  v. 
Bank    (Okl.),    166    P    1080;    Caddy   v. 
Coal  Co.,  261  Pa.  20,  103  A  1016. 
062-87    Schafer  v.  Hotel  Co.  (Okl.), 

171  P  337;  Brown  v.  Co.  (Wash.),  181 
P  47;  Payzant  v.  Caudill,  89  Wash.  250, 
154  P  170;  Bank  of  Greenville  v.  8.  T. 
Lowry  &  Co.,  79  W.  Va.  10,  90  SE  390. 
962-88  Utica  H.  Co.  v.  E.  Co.,  193 
111.  App.  390;  Smith  v.  E.  Co.  (Ind. 
App.),   117   NE   534. 

•  963-89  Schaefer  v.  Milling  Co.,  133 
Minn.  73,  157  NW  993;  Woolen  v. 
Sloan,  94  Wash.  551,  162  P  985;  Bar- 
rett V.  Andrew,  81  W.  Va.  283,  94  SE 
144. 

963-90      Huttig  v.   Jjumber  Co,   243 
Fed.  539,  156  CCA  237. 
963-91     Shuman   v.   Euud,   35   N.   D 
384,  160  NW  507. 
963-94      Schilawske   v.    Co.    (Mich.), 

172  NW  369;  Virginia  P.  Cement  Co. 
V.  Admr.,  122  Va.  123,  94  SE  159; 
Shobe  V.  Smith,  34  N.  D.  335,  158  NW 
1065. 

964-96      Louisville    &    N.    E.    Co.   v. 
Johnson,  168  Ky.  351,  182  SW  214. 
964-97     Merritt  v.  Cravens.  168  Ky. 
155,  181  SW  970. 

964-99  Posey  v.  Adam  Schaaf  Co. 
(Tex.  Civ.),  189  SW  977. 
[a]  That  the  court  submitted  instruc- 
tions, on  the  issues,  to  the  jury,  did 
not  preclude  the  court  from  giving  a 
verdict  non  obstante  veredicto.  Van- 
natta  v.  Light  &  P.  Co.,  164  Wis.  344, 
159  NW  940. 

964-2  Graves  v.  Dorr  (Mich.),  176 
NW  259;  Scott  17.  Wilson,  252  Pa.  95, 
97  A  101. 

965-4  Bixby  v.  Sioux  City  (la.),  164 
NW  641;  Bertin  v.  Mattison,  80  Or. 
354,  157  P  153;  Neill  v.  Ins.  Co.,  135 
Tenn.  28,  185  SW  701,  LEA1916E,  825. 
966-8  Han'is  v.  Sissa,  91  Conn.  249, 
99  A  580.  See  T.  J.  Moss  Tie  Co.  «. 
Hite  (Ind.  App.),  119  NE  145. 
966-9  American  Book  Co.  v.  Archer, 
170  Ky.  744,  186  SW  672;  Preseoln  f. 
Light  &  P.  Co.,  90  Wash.  59,  155  P  395. 
967-14  Harris  v.  Sissa,  91  Conn.  249, 
99  A  580. 

968-16 '  [a]  The  motion  muet  be 
timely. — Frank  v.  Switchmen's  Union, 
87  Wash.  634,  152  P  512. 
968-17  Terkes  v.  Circuit  Judge,  200 
Mich.  443,  166  NW  976. 
968-19  [a]  No  appeal,  from  an  order 
overruling  motion  for  a  judgment  of 


acquittal  non  obstante  veredicto.  Wyli« 
V.  C,  184  Ky.  14,  211  SW  190. 
968-23     Searles  v.  Boorse   (Pa.),  107 
A  838;     Smith  v.  Co.,  262  Pa.  550,  10() 
A  102. 

975-45     Tucker  v.  Morris,  86  N    J. 

Eq.  181,  98  A  259. 

975-48       Plumb   v.   Almekinder,   168 

NYS  598. 

983-75    Miner  v.  TJ.  S.,  244  Fed.  422, 

157  CCA  48. 

984-81    Paskewie  v.  By.  Co.,  197  lU. 

App.  1. 

986-85    Hulbert  «.  Bank,  29  Lai.  App. 

765,  157  P  546. 

990-1     Massachusetts  M.  L.  Ins.  Co. 

V.  Taylor  Co.,   138   Tenn.   28,   195   SW 

762. 

990-2      Farmers'   Bank  *.    Holliday, 

108   S.   C.   116,  93   SE  333. 

992-5     Hahn  v.   Bank,  25  Wyo.   467, 

171  P  889,  172  P  705. 

992-8     O'Connor  v.  Healey,  96  Misc. 

278,  161  NYS  582. 

995-14      Keenan  v.  Chastain   (Okl.), 

157  P  326. 

998-22       Toledo    C.    Co.    v.   Johnson, 

194  111.  App.  159. 

999-27  In  re  La  Page's  Estate,  195 
111.  App.  140. 

1000-30      Headlund    v.    Daniel*,    50 
Utah  381,  167  P  1170. 
1000-32     Kolb  V.  Peterson,  50  Utah 
450,  168  P  97. 

1002-33     Bartlett     v.    Lundin,     182 
App.  Div.  117,  169  NYS  391. 
1003-35    Ex  parte  Dean  (Ala.  App.), 
77  S   81;      Puette  v.  Mull,  175  N.  C. 
535,  95  SE  881. 

1003-36  Ex  parte  Dean  (Ala. 
App.),  77  S  81;  Puette  v.  Mull.  175 
N.  C.  535,  95  SE  881. 
1009-58  Erratum. — The  cross-refer- 
ence III,  B,  2,  should  read  III,  C,  2. 
1009-61  Watson  v.  Odell  (Utah), 
176  P  619. 

1012-23  S.  V.  Briggs,  142  La.  785, 
77   S   599. 

1014-78    Jansson  v.  S.  S.  Co.,  34  Cal. 
App.  483,  168  P  151. 
1017-85      Cosby  v.   S.    (Ala.),   80  S 
803;   Midyett  v.  Kerby,  129  Ark.   301, 

195  SW  674;    In  re  Pillsbury's  Estate, 

175  Cal.  454,  166  P  11;  Florida  Dev. 
Co.  V.  Bank  (Fla.),  80  S  560;  Cooley  v. 
Ay  res,  180  la.  740,  163  NW  625; 
Bryant  v.  Crossland,  182  Ky.  556,  206 
SW  791;      Eogers  v.  Biggstaff's   Exr., 

176  Ky.  413,  195  SW  777;  Vigno  v. 
Vigno  (N.  H.),  106  A  285;    Petition  of 
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Breeding  (Okl.),  182  P  899;     Courtney 
V.  Barnett  (Okl.),  166  P  207;    Lively  v. 
Griffith   (W.  Va.),  99  SE  512. 
1018-86    Stubbs  v.  Mendel  (Ga.),  98 
SE  476. 

1019-87  Edwards  v.  R.  Co.,  112  Misg. 
791,  73  S  789. 

1020-90  Texas  &  N.  0.  E.  Co.  v. 
Turner  (Tex.  Civ.),  193  SW  1087;  Fin- 
nigam-Brown  Co.  v.  Escobar  (Tex. 
Civ.),  192  SW  256. 

1020-91  Petition  of  Breeding  (Okl.), 
182  P  899. 

1021-92  Vigno  v.  Vigno  (N.  H.),  106 
A  285j  Smith  v.  Moore  (Tex.  Civ.), 
212  SW  988. 

1022-93  Sproul  v.  Monteith  (Colo.), 
185  P  270;  Florida  Dev.  Co.  v.  Bank 
(Ha.),  80  S  560;  Kips  Bay  Brew.  * 
M.  Co.  V.  Co..  176  NYS  65;  Lively  v. 
Griffith  (W.  Va.),  99  SE  512. 
1024-96  Stubbs  v.  Mendel  (Ga.),  flS 
SE  476;  Van  Ness  v.  Crow  <Tex.  Civ.), 
215  SW  572. 

l<»25-99  Stubbs  i;.  Mendel  (Ga.),  98 
SE  476. 

1025-2  Lively  v.  Griffith  (W.  Va.), 
99   SE   512. 

1031-9  Sproul  1).  Monteith  (Colo.), 
185  P  270. 

1034-22  Petition  of  Breeding  (Okl.), 
182  P  899. 

1039-35  Petition  of  Breeding  (Okl.), 
182  P  899. 

[h]  Twenty-two  years,  after  judg- 
ment should  have  been  entered.  Flor- 
ida Dev.  Co.  V.  Bank  (Fla.),  80  S  560. 
1041-43  In  re  Eobinson,  116  Me. 
125,  100  A  373. 

1042-44  Johannes  v.  St.  Begis  Real- 
ty &  Inv.  Co.,  196  Mo.  App.  43,  188  SW 
1138. 

1043-51  Ray  v.  Banking  Co.,  147 
Ga.  265,  93  SE  418. 

1043-52  Ewing  v.  Land  Co.,  176  Cal. 
152,   167  P   876. 

1044-56      S.    V.   District    Court,     53 
Mont.  235,  163  P  1149. 
1044-58     Barth  v.  Harris,  95  Wash. 
166,  163  P  401. 

1047-66  Cosby  v.  S.  (Ala.),  80  S 
803. 

1047-68  Sabine  Hardwood  Co.  v. 
West  Lumb.  Co.,  238  Fed.  611;  Shaugh- 
nessy  v.  Northland  S.  S.  Co.,  94  Wash. 
325,  162  P  546,  AnnCasl918B,  655. 
1051-83  Brown  v.  Harding,  171  N. 
0,  686,  89  SE  222, 


(Vol.  15] 
5-8      Young  V.  Ins.   Co.    (Mo.  App,), 
201  SW  940. 

9-39  Stephens  v.  Sweeney,  7  111.  375. 
Contra,  O  'Connor  v.  Mullen,  11  111.  116. 
22-5  Keen  v.  Leipold,  211  111.  App. 
163. 

23-6  Gray  v.  Gray,  57  Okl.  667,  157  P 
730. 

25-32  Brown  v.  Harding,  170  N.  C. 
253,  86  SE  1010. 

27-33      Atlantic   Coast   L.   E.   Co.   v. 
HoUiday   (Fla.),  74  S  479. 
30-49      In  re   Stone's  Est.,   174   Cal. 
778,  164  P  643. 

30-51  St.  Louis  &  S.  F.  E.  Co.  v. 
Williams,  55  Okl.  682,  155  P  249. 
[a]  Judgment  of  conviction  must  show 
that  defendant  pleaded  to  the  indict- 
ment, or  that,  refusing  to  plead,  the 
court  caused  plea  to  be  entered  for  him. 
Bray  v.  S.  (Ala.  App.),  78  S  463. 
30-52  Gray  v.  Gray,  57  Okl.  667,  157 
P  730. 

30-53  In  re  Mendel's  Will,  164  Wis. 
136,  159  NW  806. 

30-54  Sharp  v.  Whitmore  (Utah), 
168  P  273. 

30-55  Sharp  v.  Whitmore  (Utah), 
T68  P  273. 

32-61  First  Nat.  Bank  v.  Sanders, 
77  W.  Va.  716,  88  SE  187. 
34-69  Progress  Blue  Ribbon  Farms 
V.  George,  167  Wis.  228,  167  NW  253. 
34-71  Hamburger  v.  Pureell,  139  La. 
456,  71  S  765. 

34-73  Langley  v.  Shanks  (Ala.),  75 
S  924. 

35-76  Winn  v.  C.  W.  Finch  &  Son, 
171  N.  C.  272,  88  SE  332. 
35-78  St.  Louis  Merchants'  Bridge 
F.  E.  Co.  V.  Schuerman,  237  Fed.  1,  150 
CCA  203;  Brunson  v.  Teague,  123  Ark. 
594,  186  SW  78;  Haller  v.  Power  Co., 
34  Cal.  App.  317,  167  P  197;  Southern 
N.  L.  R.  Corp.  V.  Bank,  178  Ky.  80, 
198  SW  543;  Francingues  v  Dupier- 
ris,  139  La.  261,  71  S  503;  S.  v.  Drain- 
age Dist.,  269  Mo.  444,  190  SW  897; 
Bradshaw  v.  Lusk,  195  Mo.  App.  201, 
190  SW  400;  Armitage  v.  B.  Co.,  54 
Mont.  38,  166  P  301;  Shaw  v.  Ansaldi 
Co.,  178  App.  Div.  589,  165  NYS  872; 
Glasel  V.  Klein,  169  NYS  110;  Colum- 
bia Garage  Co.  v.  Slater,  169  NYS  106;  . 
Galwey  v.  Spindler,  168  NYS  648;  Tal- 
ley  V.  Quarries  Co.,  174  N.  C.  445,  93 
SE  995;  Norman  v.  Lambert  (Okl.), 
167  P  213;  S.  f.  Keep,  85  Or.  265,  166 
P  936;    Mustar  v,  MoCgmb  (S.  D.),  167 
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NW  232;  Frick  v.  Giddings  (Tex.  Civ.), 
197  SW  330;  Bomar  v.  Smith  (Tex. 
Civ.),  195  SW  964;  Hill  v.  Alexander 
(Tex.  Civ.),  195  SW  957;  Severs  f. 
Hughes  (Tex.  Civ.),  195  SW  651;  An- 
geliaa  County  Lumber  Co.  v.  Hines 
(Tex.  Civ.),  184.  8W  596;  Wheelwright 
V.  Roman,  50  Utah  10,  165  P  513. 
[a]  A  judgment  is  not  conclusive  if 
there  is  no  competent  evidence  to  sup- 
port it.  Leavitt  Co.  v.  Dimmick,  86 
Or.  278,  168  P  292. 
35-79     Cheda  v.  Bodkin,  173   Cal.   7, 

158  P  1025;  Baker  v.  Pierce,  197  111. 
App.  158;  Hatcher  v.  E.  Co.,  193  111. 
App.  590;  Pressley  v.  R.  Co.,  193  111. 
App.  582;  Booth  Bros.  &  H.  Isl.  Granite 
Co.  V.  Smith,  115  Me.  89,  97  A  826; 
Buffalo   General   Electric   Co.   v.  Lunz, 

159  NYS  905;  North  Texas  Lumber 
Co.  V.  Bank  (Tex.  Civ.),  186  SW  258. 
36~S0  HUlmer  Co.  v.  Behr,  196  111. 
App.  363;  Smith  v.  Grabbe,  196  111. 
App.  325;  Wilhelm  v.  Rockburn  Chem- 
ical Corp.,  164  NYS  116. 

36-81  Hill  V.  Lewis,  146  Ga.  168,  91 
SE  40;  Bianchi  v.  Leon,  218  N.  Y.  646, 
112  NE  724;  Colly  c.  Thomas,  163 
NYS  432;  Modern  Woodman  v.  Yanow- 
sky  (Tex.  Civ.),  187  SW  728;  Hous- 
toa  &  T.  C.  E.  Co.  c.  Lawis  (Tex.  Civ.), 
185  SW  593. 

37-82  Green  v.  Jackmann  (Mo.),  197 
SW  341. 

[a]  Facts  proved,  though  BOt  lOleged, 
will  not  support  a  judgment.  Benson 
V.  Ashford  (Tex.  Civ.),  189  SW  1093. 
37-83  Texas  Auto  &  Supply  Co.  v. 
Magnolia  Petroleum  Co.  (Tex.  Civ.), 
191  SW  573;  MeCamant  v.  McCamant 
(Tex.  Civ.),  187  SW  1096. 
37-85  Hayes  v.  E.  Co.,  91  Conn.  301, 
99  A  694;  Kjisarjian  v.  Bakmazian,  165 
NYS  947. 

38-88  Hewitt  v.  Sugar  Co.,  230  Fed. 
394,  144  CCA  536;  Fleming  v.  Gill, 
60  Colo.  294,  153  P  88;  Subas  v.  Greg- 
ory, 91  Conn.  26,  98  A  293;  Lawson  v. 
Prosser,  146  Ga.  421.  91  SE  469;  Wil- 
son V.  Groover,  146  Ga.  369,  91  SB 
113;  Murphy  v.  Ey.  &  P.  Co.,  146  Ga. 
'  297,  91  SE  108;  .  Coquillard  v.  Coquil- 
lard,  62  Ind.  App.  489,  118  NE  481; 
Cecil  V.  Cecil's  Ex'rs  (Ky.),  215  SW 
794;  Patton  v.  Stewart,  173  Ky.  220, 
190  SW  1062;  Perley  v.  McGray,  115 
Me.  398,  99  A  39;  Anderson  f  orge  & 
Mach  Co.  «.  Motor  Co.,  20  Mich.  429, 
167  WW  988;  Wilson  v.  Seed,  270  Mo. 
400,  196  SW  819;     Buck  V.  Meyer,  195 


Mo.  App.  287,  190  SW  997;  Smith  v. 
Mallory  (Mo.  App.),  188  SW  934; 
Sauerbrunn  v.  Life  Ins.  Co.,  220  N.  Y. 
363,  115  NE  1001;  Walrath  v.  Fire 
Ins.  Co.,  216  N.  Y.  220,  110  NE  426; 
Conway  v.  Stone  Co.,  180  App.  Div. 
835,  168  NYS  170;  Prime  v.  Hughes, 
174  App.  Div.  406,  159  NYS  1041 ;  Wil- 
loughby  V.  Summers  (Okl.),  162  P  206; 
Hirschman  v.  Forster  (Okl.),  158  P 
1177;  Treadgold  v.  Willard,  81  Or.  658, 
160  P  803;  C.  V.  Grim,  255  Pa.  40,  99 
A  166;  Bunkers  v.  Guernsey,  38  S.  D. 
174,  160  NW  732;  Kineannou  v.  Oil 
Co.  (Tex.  Civ.),  196  SW  878;  J.  L 
Case  Threshing  Mach.  Co.  v.  Rachal 
(Tex.  Civ.),  194  SW  418;  Cumby  Light 
&  Tel.  Co.  V.  Oil  Assn.  (Tex.  Civ.),  194 
SW  170;  Linnartz  v.  Lawrie  (Tex. 
Civ.),  192  SW  789;  Fleck  v.  E.  Co. 
(Tex.  Civ.),  191  SW  386;  International 
&  G.  N.  Ey.  Co.  «.  Reed  (Tex.  Civ.), 
189  SW  997;  Montgomery  v.  McCas- 
kill  (Tex.  Civ.),  189  SW  797;  Ameri- 
can Nat.  Ins.  Co.  v.  HoUingsworth 
(Tex.  Civ.),  189  SW  792;  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Goodman  (Tex.  Civ.), 
189  SW  326;  Roberts  v.  Motor  Car  Co. 
(Tex.  Civ.),  188  SW  257;  Nails  v.  Mc- 
Grill  (Tex.  Civ.),  184  SW  275;  Eosen- 
thyne  v.  Co.  (Utah),  168  P  957;  Vir- 
ginia Iron,  Coal  &  Coke  Co.  v.  Hughes' 
Admr.,  118  Va.  731,  88  SE  88. 
40-89  Austin  v.  Ennis  (Mo.  App.), 
187  SW  599;  Bell  v.  E.  Co.,  164  Wig. 
277,  159  NW  914. 

40-90     Ehynas   v.    Adkisson,   178    la. 
287,  159  NW  877. 

40-91   Bookman  v.  Polachek,  165  NYS 
1023. 

40-92  Hedekin  Land  &  Imp.  Co.  v, 
Campbell,  184  Ind.  643,  112  NE  97; 
Pictorial  Review  Co.  v.  Pate  Bros. 
(Tex.  Civ.),  185  SW  309;  Hjorth  Oil 
Co.  V.  Curtis,  25  Wyo.  1,  163  P  362. 
41-96  Hewitt  v.  Beet  Sugar  Co.,  230 
Fed.  394,  144  CCA  536;  Dinsmoore  t>. 
Thomas  (Ala.),  73  S  820;  Woods  Cen- 
tral Irr.  Ditch  Co.  v.  Ditch  Co.,  173 
Cal.  149,  159  P  427;  Washington,  B.  So 
A.  Elee.  R.  Co.  -v.  Moss,  130  Md.  198, 
100  A  86;  Kiowiatkowski  v.  Dredging 
Co.,  201  Mich.  251,  167  NW  970;  Mc- 
Donald V.  Klenze,  52  Mont.  142,  157  P 
175;  Improved  Bldg.  &  Loan  Assn.  v. 
Larkin,  88  N.  J.  Eq.  52,  101  A  1043; 
Conway  v.  Stone  Co.,  180  App.  Div. 
835,  168  NYS  170;  Halbe  v.  Adams, 
176  App.  Div.  588,  163  NYS  895;  But- 
terworth  &  Sons  Co.  v.  Sturtevant  Co., 
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176  App.  Div.  528,  163  NYS  314;  Eas- 
ling  V.  Brew.  Co.,  98  Misc.  46,  162 
NYS  351;  Eogera  v.  E.  Co.,  171  App. 
Div.  385,  157  NYS  83;  Ealeigh  Bank- 
ing &  T.  Co.  V.  Clark,  172  N.  C.  268, 
90  SE  200;  Standard  Sav.  &  L.  Assn. 
V.  Groc.  Co.  (Okl.),  162  P  451;  Sev- 
ems  V.  English  (Okl.),  159  P  917; 
Champion  v.  Development  Co.  (Okl.), 
159  P  854;  Choi  v.  Turk,  65  Okl.  499, 
154  P  1000;  First  Texas  State  Ins. 
Co.  V.  Burwick  (Tex.  Civ.),  193  SW 
165;  Hackney  Mfg.  Co.  v.  Celum  (Tei. 
Civ.),  189  SW  988;  Houston  k  T.  C. 
E.  Co.  V.  Lewis  (Tex.  Civ.),  185  SW 
593;  Indiana  Co-op.  Canal  Co.  v.  Gray 
(Tex.  Civ.),  184  SW  242;  Price  v.  J. 
V.  Faireloth  &  Co.  (Tex.  Civ.),  181  SW 
707;  Foster  v.  Atlir  (Tex.  Civ.),  181 
SW  520. 

[d]  A  final  judgment  can  only  lie 
drawn  from  a  determination  of  all  the 
issues  in  the  pleadings,  unless  part  of 
such  issues  are  disposed  of  by  the  par- 
ties. McQuitty  V.  Steckdaub  (Mo.), 
190  SW  590. 

[e]  A  Judgment  Is  erroneous  which 
does  not  decide  the  issues  formed  by 
the  pleadings.  Somerset  Stave  ft  Lum- 
ber Co.  V.  Brown,  173  Ky.  194,  190  SW 
680.  ■ 

42-97  Eoberts  v.  Atwood  (Tex.  Civ.), 
188  SW  1014. 

[c]  Trial  upon  Immaterial  issues, 
which  does  not  determine  the  rights  of 
the  parties,  will  not  support  a  judg- 
ment. Evans  i).  Kloeppel,  72  Fla.  267, 
V3  S  180. 

4a-2  Seniat  v.  Whitmer,  141  La.  235, 
74  S  916. 

43-4  Johnson  v.  Goldberg,  195  111. 
App.  25;  Kiowiatkowski  v.  Dredging 
Co.,  201  Mich.  251,  167  NW  970;  King 
V.  Furnace  Co.  (Mo.  App.),  190  SW 
368. 

43-5  McKernan  v.  Estabrook  (Ind. 
App.),  117  NE  260. 

44-11  O'Brien  v.  Newhouse,  196  111. 
App.  39. 

45-16  Collins  v.  Kiederling,  87  N.  J. 
liq.  12,  97  A  948;  Johnson  v.  Whil- 
aen,  171  N.  C.  153,  88  SB  223;  Collett 
V.  E.  Co.  (Tex.  Civ.),  186  SW  232. 
45-17  Fowler  v.  Blount,  191  Mich. 
575,  158  NW  114;  Mitchell  v.  Lyons, 
163  Wis.  399,  158  NW  70. 
46-22  Linz  v.  Mclver,  29  Cal.  App. 
470,  156  P  1099. 


46-28  Babcock  v.  Society  (Conn.), 
103  A  665;  Keck  «.  Jones,  97  Kan. 
470,  155  P  950. 

48-34  Poor  G.  Co.  v.  Tel.  Co..  19« 
Mo.  App.  557,  196  SW  28;  Smith  v. 
Mallory  (Mo.  App.),  188  SW  934; 
Drake  v.  ifilowder,  89  N.  J.  L.  306,  98 
A  460;  Bianchi  v.  Leon,  218  N.  Y.  646, 
312  NE  724;  Steen  v.  Neva,  37  N.  D. 
40,  163  NW  272;  Woodley  v.  Pike 
(Tex.  Civ.),  189  SW  746;  Houston  &  T. 
C.  E.  Co.  «J.  Lewis  (Tex.  Civ.),  185  SW 
593. 

49-35  Orfield  v.  Harney,  33  N.  D. 
568,  157  NW  124;  Barron  .v.  Co.,  106 
S.  C.  342,  91  SE  321;  Gulf,  C.  &  S.  F. 
By.  Co.  V.  Moore  (Tex.  Civ.),  188  SW 
24. 

49-36  Pitt  V.  Gilbert  (Tex.  Civ. 
App.),  190  SW  1157;  Texas-Mex.  Ey. 
Co.  V.  Southerland  (Tex.  Civ.),  189  SW 
983. 

49-38  Cheda  v.  Bodkin,  173  Cal.  7. 
158  P  1025;  Matthews  v.  McNeill,  98 
Kan.  5,  157  P  387;  Knobel  v.  London 
G.  &  Ace.  Co.,  163  NYS  977. 
50-40  Houston  &  T.  C.  E.  Co.  t>. 
Lewis  (Tex.  Civ.),  185  SW  593;  Wheat- 
ley  V.  E.  Co.,  49  Utah  105,  162  P  86. 
60-41  Dunning  v.  Posten,  100  Kan. 
116,  163  P  640. 

54-59     Johnston  v.  Sheppard    22  6a. 
App.  206,  95  SE  743. 
54-60     Johnston,©.  Shepp<»rd,  22   Ua. 
App.  206,  95  SE   743;      Dee  v.  B.  Co. 
(Utah),  167  P  246. 

54-62  Stone  v.  Daniels,  166  Ky.  719, 
179  SW  831;  Stewart  v.  Sulger,  174 
App.  Div.  838,  161  NYS  489;  Albrignt 
V.  Presb.  Church,  170  App.  Div.  70,  157 
NYS  79;  Msney weight  Scale  Co  v. 
Price,  92  Misc.  730,  157  NYS  463;  Bach 
Bros.  V.  Const.  Co.,  157  NYS  289;  Ami- 
ano  V.  Katzenstein,  156  NYS  1609; 
First  Nat.  Bk.  v.  Humphreys  (Okl.>, 
168  P  410;  Dill  v.  Malot  (Okl.),  167 
P  219;  Choi  v.  Turk,  55  Okl.  499,  154 
P  1000;  Leavitt  Co.  v.  Dimmiek,  86  Or. 
278,  168  P  292;  In  re  Hansen's  Will 
(Utah),  167  P  256. 

55-68  Flynn  v.  Flynn,  171  Cal.  746j 
154  P  837;  Foster  »..  Morris,  91  Conn. 
378,  99  A  1067;  Kornblau  v.  McDer- 
mant,  90  Conn.  624,  98  A  587;  C.  B. 
Ailing  Eealty  Co.  v.  Olderman,  9» 
Conn.  241,  96  A  944;  Atlantic  Coast 
L.  E.  Co.  V.  Holliday  (Fla.),  74  S  479;- 
Miller  v.  Thayer,  101  Kan.  355,  168  P 
277;  Keithley  v.  Hettinger,  133  Minn 
36,  157  NW  897;     Wilson  v.  Eeed,  270 
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Ho.  400,  193  SW  819;  Schwartz  v. 
Mass.  Bond.  &  Ins.  Co.,  176  App.  Div. 
903,  162  NTS  1004;  Quacienbush  & 
Sons  V.  Arlington,  91  N.  J.  L.  187,  102 
A  447;  Wyant  v.  Beavers  (Okl.),  162 
P  732;  Columbia  Realty  In  v.  Co.  v. 
Land  Co.,  87  Or.  277,  168  P  64,  440; 
Vaky  V.  Phelps  (Tex.  Civ.),  194  SW 
601;  Ketehum  v.  Boggs  (Tex.  Civ.), 
194  SW  201;  Calvin  v.  Neel  (Tex. 
Civ.),  191  SW  791;  Atchison,  T.  &  S. 
r.  By.  Co.  V.  Smith  (Tex.  Civ.),  190 
SW  761;  Jackson  v.  Walls  (Tex.  Civ.), 
187  SW  676;  Bonner  v.  Pitts  (Tex. 
Civ.),  186  SW  231;  Stockwell  v.  Mel- 
tern  (Tex.  Civ.),  185  SW  399;  Osborne 
V.  Sanders  (Tex.  Civ.),  184  SW  1101; 
Carver  Bros.  v.  Merrett  (Tex.  Civ.), 
184  SW  741;  Houston  &  T.  C.  E.  Co. 
V.  Walsh  (Tex.  Civ.),  183  SW  18. 
57-TO  Kirtley  v.  Perham,  176  Cal. 
333,  168  P  351. 

61-69    Barcus  «.  Implement  Co.  (Tex. 
Civ.),  184  SW  640. 
64-15      Evans  v.  Brendle,  173  N.  C. 
149,  91   SE   723. 

70-44    Magnolia  Motor  Sales  Corp.  v. 
Chaffee    (Tex.'  Civ.),   192   SW   562. 
82-99    Smith  v.  Grabbe,  196  111.  App. 
325. 

84-5  Anderson  v.  Transp.  Co.,  195 
Mich.  734,  162  NW  273;  Miller  v. 
Busey  (Mo.),  186  SW  983. 
84-6  Duggan  v.  E.  Co.,  179  la.  1072, 
159  NW  228;  Anderson  v.  Bank.  82 
Or.  357,  159  P  1033;  National  Bank  v. 
By.,  107  S.  0.  28,  91  SE  972;  Mogel- 
berg  V.  Calhoun,  94  Wash.  662,  163  P 
29. 

85-8  Lenoir  Car  Works  v.  Trinkle, 
228  Fed.  634,  143  CCA  156;  Poupore 
V.  Stone-Ordean-Wells  Co.,  132  Minn. 
409,  157  NW  648;  In  re  Ealeigh's 
Hst.,  48  Utah  128,  158  P  705. 
86-10  Thorburn  v.  Mitchell,  178 
NTS  692. 

90-37  Howard  v.  Amusement  Co., 
224  Mass.  344,  112  NE  857. 
90-2  First  Nat.  Bank  v.  McDonough, 
19  Ariz.  223,  168  P  635;  Affolter  v. 
Irr.  Ditch  Co.,  60  Colo.  519,  154  P  738; 
Turner  v.  Moore,  148  Ga.  17,  95  SB 
696;  American  Nat.  Bk.  v.  Lamb,  147 
6a.  667,  95  SE  227;  Chapman  v.  Chap- 
man, 181  la.  801,  165  NW  96;  Layne 
V.  Layne,  177  Ky.  592,  197  SW  1062; 
Maryland  Cas.  Co.  v.  Scheurman,  199 
Mich.  1,  165  NW  728;  Shraiberg  v. 
Hanson,  138  Minn.  80,  163  NW  1032; 
S.  V.  Patton  (Mo.),  197  SW  363;    Gray 


V.  Gray,  57  Okl.  667,  157  P  730;  Her- 
ritt  V.  Irr.  List.,  86  Or.  343,  168  P 
609;  Eush  v.  Brannon  (W.  Va.),  95  SE 
521. 

[a]  Where  a  question  is  expressly  re- 
served in  a  judgment  it  is  not  res  ad- 
judicata.  Adkins  v.  Bently,  177  Ky. 
616,  197  SW  1086. 

91-8     Gadsden  v.  Co.,  175  N.  C.  358, 
95  SB  610,  LEA1918E,  226. 
91-9    Lashbrooke    v.    Cole,    124    Ark. 
48,  186  SW  317. 

91-11  TetzlofE  V.  May,  181  la.  1253, 
165  NW  328;  Layne  v.  Layne,  177  Ky. 
592,  197  SW  1062. 

92-15  Clark  v.  Min.  Co.  (Mo.  App.), 
209  SW  307. 

93-24  Clark  v.  Min.  Co.  (Mo.  App.), 
209  SW  307. 

93-35  Puget  S.  B.  &  D.  Co.  v.  Co., 
90  Wash.  96,  155  P  771. 
96-39  Hoflerbert  v.  Klinkhardt,  58 
111.  450;  Laflin  v.  White,  38  111.  340; 
Finnagan  v.  Manchester,  12  la.  521; 
Brents  v.  Barnett,  3  Bibb  (Ky.),  251; 
Louisville  St.  L.  &  T.  E.  Co.  v.  Barrett, 
13  KyLE  57,  16  SW  278;  Holcomb  v. 
Tift,  54  Mich.  647,  20  NW  627;  Ban- 
ning V.  Sabin,  41  Minn.  477,  43  NW 
329;  Malaney  v.  Hughes,  50  N.  J.  L. 
546,  14  A  748;  Winchester  v.  Beardin, 
10  Humph.  (Tenn.),  247.  Contra.— 
Holt  V.  Gridley,  7  Idaho  416,  63  P 
188. 

96-41  Haines  v.  Amerine,  48  111. 
App.  570;  Finnagan  v.  Manchester,  12 
Iowa  521;  Louisville,  etc.  E.  Co.  v. 
Barrett,  91  Ky.  487,  16  SW  278;  Fish- 
burne  v.  Baldwin,  46  W.  Va.  19,  32  SE 
10O7. 

98-53  Prudential  Casualty  Co.  v. 
Kerr  (Ala.),  80  S  97;  S.  v.  Dist.  Court 
(Mont.),  176  P  608;  Mann  v.  Mann, 
176  N.  n.  353,  97  SE  175;  Co-Wok- 
Ochee  v.  Chapman  (Okl.),  183  P  610; 
Mouser  v.  Bank  (Tex.  Cv.),  179  SW 
1000. 

98-56  Smith  v.  Fert,  Works,  18  Q«. 
App.  521,  89  SE  1087. 
98-57  In  re  National  Tel.  Mfg.  Co., 
230  Fed.  785,  145  CCA  95;  Des  Moines 
V  Water  Co.,  230  Fed.  570,  144  CCA 
624;  Algee  v.  Algee,  168  Ky.  362,  182 
SW  197. 

[b]  Judge  cannot  restrict  or  qualify 
a,  formal  judgment  by  giving  his  reason 
for  the  judgment.  Griffith  v.  Griffith 
(Mo.  App.),  180  SW  411. 
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99-62  Steers  v.  Min.  Co.  (Mo.  App.), 
209  SW  115;  Hatfield  v.  Hatfield  (Okl.), 
158  P  942. 

100-68  Lockwood  v.  Thompson 
(Ala.),  73  S  504;  Southern  Surety  Co. 
V.  Barham,  133  Ark.  220,  202  SW  231; 
In  re  Hathorn's  Will  (N.  J.  Bq.),  97  A 
262;  Coulter  v.  Comrs.,  22  N.  M.  24,  158 
P  1086;  Hatfield  «.  Hatfield  (Okl.),  158 
P  942;  Kentz  v.  Kentz  (Tex.  Civ.),  209 
SW  200;  Ballard  v.  Ellerd  (Tex.  Civ.), 
199  SW  305. 

101-69  Bead  Phosphate  Co.  v.  Wells, 
18  Ga.  App.  656,  90  SE  358;  Eimkus  i;. 
Olszewski,  193  111.  App.  49;  Barker  «. 
Oil  Co.  (Okl.),  154  P  518;  Mouser  v. 
Bank  (Tex.  Civ.),  197  SW  1000;  Mc- 
Caffrey V.  Snapp,  95  Wash.  202,  163  P 
406. 

l©a-71  Prudential  Casualty  Co.  v. 
Kerr  (Ala.),  80  S  97;  Midyett  v.  Ker- 
by,  129  Ark.  301,  195  SW  674;  Conn  v. 
Sellers  (Ala.),  73  S  961;  Georgia  Cas. 
Co.  V.  Palmer,  146  Ga.  597,  91  SE  774; 
Henningsmeyer  v.  Bank  (Tex.  Civ.), 
195  SW  1137. 

102-74  Mellon  v.  Tr.  Co.,  240  Fed. 
359,  153  CCA  285;  P.  v.  Windes,  275 
111.  108,  113  NE  949;  Illinois  Surety  Co. 
V.  S.  (Ind.  App.),  122  NE  30;  Welling 
V.  Welling,  100  Kan.  139,  163  P  635. 
105-75  King  i).  Bodgers,  22  Ga.  App. 
198,  95  SE  766;  Harrell  v.  Kelley,  21 
Ga.  App.  525,  94  SE  830;  Co-Wok-Ochee 
V.  Chapman  (Okl.),  183  P  610;  Inter- 
national &  G.  N.  E.  Co.  V.  Dawson  (Tex. 
Civ.).  193  SW  1145. 

107-76  Mellon  v.  Tr.  Co.,  240  Fed. 
359,  153  CCA  285;  IT.  S.  v.  Trogler,  237 
Fed.  181,  150  CCA  327;  Hall  c.  Woods, 
170  Ky.  404,  186  SW  189;  Gerlach  Mer- 
cantile Co.  V.  Hughes-B.-A.  Co.  (Tex. 
Civ.),  189  SW  784. 

108-77    Steers     v.     Min.     Co.     (Mo. 
App.),  209  SW  115. 
109-88     Meuth    v.    Meuth,    171    Ky, 
840,  188  SW  849. 

110-95  But  see  Hester  v  Hall  (Ala. 
App.),  81  S  361. 

111-96  Williams  «.  Sands  (Mo.), 
187  SW  1188. 

lll-97b  Chavis  ».  Brown,  174  N.  C. 
122,  93  SE  471. 

112-12  [a]  Where  a  judgment  hai 
been  set  aside,  it,  of  course,  cannot  be 
amended.  Oarolina-Tenn.  Power  Co.  v. 
Hiawassee  R.  P.  Co.,  171  N.  C.  248,  88 
SE  349. 

113-14  Springer  v.  De  Wolf,  193  111. 
App.  60. 


113-15  Hester  v.  Hall  (Ala.  App.), 
81  S  361;  Deal  v.  Bk.,  21  Ga.  App.  619, 
94  SE  835;  Wells  v.  Huffman  (Ind. 
App.),  121  NE  840;  S.  v.  Dist.  Court 
(Mont.),  176  P  608.  But  see  Kentz  v. 
Kentz  (Tex.  Civ.),  209  SW  200. 
114-16  Hatfield  v.  Hatfield  (Okl.), 
158  P  942. 

115-17     Carlstrom    v.    Concrete    Co., 
138  Minn.  151,  164  NW  661. 
115-20    Deal  v.  Bk.,  21  Ga.  App.  619, 
94  SE  835. 

118-34  Bessemer  Irr.  Ditch  Co.  v. 
Co.  (Colo.),  176  P  302;  Wells  v.  Huff- 
man (Ind.  App.),  121  NE  840;  Beyer 
V.  Min.  Co.  (N.  D.),  173  NW  787;  Van 
ness  V.  Crow  (Tex.  Civ.),  215  SW  572. 
118-36  Hall  V.  Woods,  170  Ky.  404, 
186  SW  189;  National  C.  v.  Silver,  138 
Minn.  330,  164  NW  1015;  Ex  parte 
Coon,  81  W.-  Va.  532,  94  SE  957. 
121-40  Carlstrom  v.  Concrete  Co., 
138  Minn.  151,  164  NW  661. 
124-52  Ex  parte  Coon,  81  W.  Va. 
532,  94  SE  957. 

125-54  Snyder  v.  Fahey,  183  la, 
1118,  168  NW  117. 

125-56  P.  V.  Block,  281  111.  227,  117 
NE  1000. 

125-57  Johnston  v.  Sheppard,  22 
Ga.  App.  206,  95  SE  743;  Harrell  v. 
Kelley,  21  Ga.  App.  525,  94  SE  830. 
127-62  O'Connor  v.  Healy,  171  App. 
Div.  604,  157  NYS  919. 
127-63  Southern  Surety  Co.  v.  Bar- 
ham,  133  Ark.  220,  202  SW  231;  Mc- 
Donald V.  E.  Co.,  141  La.  732,  75  S 
663. 

127-64  Des  Moines  v.  Water  Co.,  230 
Fed.  570,  144  CCA  624;  King  i;.  Bod- 
gers, 22  Ga.  App.  198,  95  SE  766; 
Drake  v.  Brickner,  180  la.  1166,  163 
NW  597;  Litzell  v.  Hart,  96  Wash.  471, 
165  P  393. 

127-66     Snyder    v.    Fahey,    183    la, 
1118,  168  NW  117;  North  Texas  Lumb, 
Co;  V.  Bank  (Tex.  Civ.),  186  SW  258. 
128-70    Gardiner  v.  May,  172  N.  C. 
192,  89  SE  955. 

128-75  International  Harvester  Co. 
V.  Neuhauser,  128  Md.  173,  97  A  372. 
129-76  CoUison  v.  Norman  (Mo.), 
191  SW  60. 

129-80  In  re  Fulsome 's  Est.  (Mo. 
App.),  193  SW  618. 

[a]  Justice's  court. — Shames  v.  Bar- 
rett, 1«6  NYS  756. 


1064 


JUDGMENTS 


Vol.  15 


129-81  Stiglemam  v.  Felter  (Ind. 
App.),  121.  NE  670;  Snyder  v.  Fahey, 
183  la.  1118,  168  NW  117;  Ex  parte 
Coon,  81  W.  Va.  532,  94  SE  957, 
129-82  Snyder  V.  Fahey,  183  la. 
1118,  158  NW  117. 

130-85    Stigleman    V.    Felter     (Ind. 
App.),  121  NE  670. 
130-86    Wildenhayn      v.      Justice'! 
Court,  34  Cal.  App.  306,  167  P  305. 
130-87    Read  Phoaphate  Co.  v.  Wells, 
18  Ga.  App.  656,  90  SE  358;  Schwarta- 
child  V.  Co.,  167  NTS  232. 
131-90     Gerlaeh    Mercantile     Co.    v. 
Hughes-B.-A.  Co.   (Tex.  Civ.),  189  SW 
784. 

131-93     Mountain  Lake  Min.   Co.   v. 
Irr.  Co.,  47  Utah  371,  154  P  584. 
132-1     Sogers   v.    Willjams,    147    Ga. 
146,    93    SE    81 J    Dolker    v.    Atlantic 
County  (N.  J.  L.),  101  A  370;  Jones  v. 
Gallagher  (Okl.),  166  P  204. 
132-2     Archer    v.    Archer,    171    App, 
Div.  549,  157  NYS  891. 
132-5     Fontana      v.      Tompkins-Kiel 
Marble   Co.,   163   NYS  144;   Ballard  v. 
Ellerd  (Tex.  Civ.),  199  SW  306. 
133-7    P.  V.  Noonan,  276  HI.  430,  114 
.  NE  928;  Van  Ness  V.  Crow  (Tex.  Civ.), 
215  SW  572. 

135-13     Smith  v.  E.  Co,  (Ind.  App.), 
115  NE  603. 

135-19     National    C.    v.    SDver,    138 
Minn.  330,  164  NW  1015. 
135-21     Queen    Coal    &    Min.    Co.    t>. 
Epple  (Ind.  App.),  113  NE  19. 
136-23     Houston  v.  C,  169  Ky.  445, 
184  SW  388. 

136-26     Hester  v.  Baskin  (Tex.  Civ.), 
184  SW  726. 

136-28     Houston  v.  C,  169  Ky.  445, 
184  SW   388;   McCaffrey  v.  Snapp,  95 
Wash.  202,  163  P  406. 
138-34    Ex    parte    Martin,    29    Ida. 
716,  161  P  573. 

138-35  Ives  v.  Sanguinetti,  18  Ariz. 
552,  164  P  435;  Stearns  Coal  &  Lumb. 
Co.  V.  Patton,  134  Tenn.  556,  184  SW 
855;  Gerlaeh  Mercantile  Co.  v.  Hughes- 
B.-A.  Co.  (Tex.  Civ.),  189  SW  784. 
139-39  Ex  parte  Coon,  81  W,  Va, 
632,  94  SE  957. 

145-85    Brice  v.  Starr,  90  Wash.  369, 
156  P  12. 

146-89    Budde  v.  Lamp  Co.,  193  Mo. 
App.  161,  181  SW  1034. 
150-16    Co-Wok-Ochee    v.    Chapman 
(Okl.),  183  P  610.  _    ,^ 

150-20    Ex  parte  Coon,  81  W.  Va, 
S32,  94  SE  957. 
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151-26  Co-Wok-Ochee  v.  Chapman 
(Okl.),  183  P  610. 

151-34  Benning  v.  Superior  Court, 
34  Cal.  App.  296,  167  P  291;  Marshall 
Field  &  Co.  v.  Nyman,  285  111.  306,  120 
NE  756;  State  ex  rel.  Mannix  v.  Dist. 
Court,  51  Mont.  310,  152  P  753;  Byrne 
V.  Beckman,  169  App.  Div.  904,  155 
NYS  718;  Purinton  v.  Purinton  (S.  D.), 
169  NW  236;  Barker  v.  Seattle,  97 
Wash.  511,  166  P  1143;  EUers  Music 
House  V.  Eitner,  87  Wash.  218,  154  P 
787,  152  P  1008. 

152-36  Barfield  «.  Barnes,  108  S.  C. 
1,  93  SE  425. 

152-38     Colclough  v.  Walker,  19  Ga. 
App.  23,  90  SE  742. 
153-41     Carey  v.  Wyatt,  17  Ga.  App. 
517,  87  SE  770. 

154-46  Howard  v.  Deems,  178  Ky. 
760,  199  SW  1079;  Meyers  v.  Klein,  159 
NYS  877;  Cahoon  v.  Brinkley,  176  N, 
C.  5,  96  SE  650;  Doble  v.  S.,  95  Wash. 
62,  163  P  37. 

155-51  Adams  Exp.  Co.  v.  Bradley, 
179  Ky.  238,  200  SW  340. 
155-53  Suttman  v.  Superior  Court, 
174  Cal.  243,  162  P  1032;  Benning  v. 
Superior  Court,  34  Cal.  App.  296,  167 
P  291;  California  Cent.  Cream  Co.  v. 
Crescent  City  L.  W.  &  P.  Co.,  30  Cal. 
App.  619,  159  P  909;  Apperson  v.  Fer- 
tilizer Co.,  20  Ga.  App.  209,  92  SE  1029; 
Davidson  v.  Eeam,  97  Misc.  89,  Ibl 
NYS  73;  Randolph  v.  Heath,  171  N.  C, 
383,  88  SE  731;  Herrmann  v.  Bank,  a4 
N  D  313,  158  NW  986;  Continental 
Gin  Co.  V.  Arnold  (Okl.),  167  P  613; 
McCamant  v.  McOamant  (Tex.  Civ.), 
187  SW  1096;  There  v.  Franklin,  48 
Utah  587,  160  P  1188. 
fb]  Failure  to  state  a  cause  of  action, 
does  not  render  the  judgment  void, 
where  the  court  had  jurisdiction  of 
person  and  subject  matter.  Bell  v. 
Ford  (Okl.),  173  P  524. 
155-54  Stone  v.  Daniels,  166  Ky, 
719,  179  SW  831;  f.  T.  Eawleigh  Med. 
Co.  i>.  McKinney  (Mo.  App.),  180  SW 
440-  6.  Somers  &  Co.  v.  Wilson,  32  N. 
D  14  155  NW  30;  Dickinson  t.  Corn- 
stock  (Tex.  Civ.),  199  SW  863. 
[c]  Plea  of  abatement,  not  urged  at 
trial  can  not  be  used  as  a  ground  lor 
setting  aside  the  judgment.  Sayies  v. 
Bank  (Tex.  Civ.),  199  SW  823. 
155-55  Ryan  v.  Delivery  Co.,  93 
Misc.  444,  158  NYS  312;  Walters  V. 
Walters,   171    N.   C.   312,  '88  SE  438; 
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Stauffer  v.  "Watts   (Okl.),  174  P  1031; 

First    Nat.    Bank    v.    Henwood    (Tex. 

Civ.),  183  SW  5. 

156-56    Knox  v.  Home   (Tex.   Civ.), 

200  SW-259. 

156-57     Garrison   v.   Miller,    62    Ind. 

App.  485,  112  NE  22. 

156-58     [a]    Deed       champertous. 

Stauffer  v.  Watts  (Okl.),  174  P  1031. 

157-63     McArdle  v.  Ey.   Co.   (Neb.), 

170  NW  356;  Cooney  v.  Van  Deren 
(Tex.  Civ.),  182  SW  1190. 

159-76  Liohtwadt  v.  Admr.,  182  Ky. 
490,  206  SW  771;  Eandolph  v.  Heath, 

171  N.  G.  383,  88  SE  731. 

159-77  Board  v.  Scales,  171  N.  'C. 
523,  88  SE  868. 

159-79  MeElvain  v.  Maloney  (Mo. 
App.),  186  SW  745;  Continental  Gin 
Co.  V.  Arnold  (Okl.),  167  P  613;  Wood 
V.  Love  (Tex.  Civ.),  190  SW  235;  Dav- 
enport V.  Rutledge  (Tex.  Civ.),  187  SW 
988.   '  I 

161-82  Anderson  v.  Crawford,  147 
Ga.  455,  94  SB  574,  LEA1918B,  894. 
161-84  Anderson  v.  Crawford,  147 
Ga.  455,  94  SE  574,  LEA1918B,  894. 
16^-86  [a]  No  ratification.  —  An- 
derson V.  Crawford,  147  Ga.  455,  94  SE 
574,  LEA1918B,  894. 
163-87  Euddell  v.  Eichardson 
(Ark.),  215  SW  711;  Vanness  v.  Van- 
ness,  128  Ark.  543,  194  SW  498;  Ben- 
ning  V.  Superior  Court,  34  Cal.  App. 
296,  167  P  291;  Worthy  v.  Confedera- 
tion, 144  Ga.  612,  87  SE  667;  Wilmer 
V.  Placide,  127  Md.  339,  96  A  621; 
Clark  V.  Marvin,  140  Minn.  285,  167 
NW  1029;  Brockman  v.  Brockman,  133 
Minn.'  148,  157  NW  1086;  Gallagher  v. 
Chilton  (Mo.),  192  SW  409;  MeElvain 
V.  Maloney  (Mo.  App.),  186  SW  745; 
P.  V.  Witherb'ee,  178  App.  Div.  368,  164 
NYS  915;  Davidson  v.  Beam,  97  Misc. 
89,  161  NYS  73;  Mandery  v.  Morris, 
167  NYS  47;  First  State  Bank  v  Carr 
(Okl.),  180  P  856;  Gilbane  v.  Trust  Co. 
(E.  I.),  103  A  485;  Pajjl  v.  Paul  (S.  D.), 
170  NW  658;  Burke  v.  Bladine,  99 
Wash.  383,  169  P  811;  Pullman  v.  Pull- 
man, 92  Wash.  120,  158  P  746;  Wyatt 
V.  Wyatt,  79  W.  Va.  708,  92  SE  117. 
163-88  Citizens'  Bank  &  Tr.  Co.  v. 
Pryor  Creek  (Okl.),  168  P  208. 
163-89  Montague  v.  Craddook,  128 
Ark.  59,  193  SW  268;  Gleunville  Bank 
V.  Deal,  146  Ga.  127,  90  SE  958;  Evans 
V.  Woodard,  146  Ga.  84,  90  SE  955; 
Bingman  v.  Clark,  178  la.  1129,  159  NW 


172;  Citizens'  Bank  &  Tr.  Co.  v,  Pryor 

Creek  ,(Okl.),  168  P  208. 

163-90     Seed  v.  McKee   (Tex    Civ.), 

204    SW    717;    Hammond    v.    Hoffman 

(Tex.  Civ.),  192  SW  362. 

164-95     Hudgins  v.  Hence,  128  Ark. 

639,   193   SW   503;    Bingman   v.   Clark, 

178  la.  1129,  159  NW  172;  Blass  v. 
Blass,  194  Mo.  App.  624,  186  SW  1094; 
Hubbell  V.  Hardy,  157  NYS  497. 

164  97  Euddell  v.  Eichardson 
(Ark.),  215  SW  711;  Huff aker  v  Gray 
(Cal.  App.),  177  P  183;  Miller  v.  Bank, 
133  Minn.  463,  157  NW  1069;  Gallagher 
V.  Chilton  (Mo.),  192  SW  409;  Vande- 
venter  Trust  Co.  v.  Stoneware  Co.,  197 
Mo.  App.  132,  193  SW  995;  Kinsland  v. 
Adams,  172  N.  C.  765,  90  SE  899. 
165-6  Kretehmer  v  Kretchmer  (la.), 
175  NW  8. 

166-8  Cameron  v.  Filler,  173  NYS 
132. 

166-10  Saupp  V.  Streit,  258  Pa.  211, 
101  A  939. 

[a]  Finding  of  insured,  alive,  after 
judgment  had  been  rendered  upon  the 
policy  in  favor  of  beneficiary,  is  suf- 
ficient ground  for  vacating  the  judg- 
ment, and  satisfaction  thereof,  and  or- 
dering restitution  of  the  money  paid 
upon  such  judgment.  Warren  v.  Order, 
199  Mo.  App.  200,  201  SW  368. 
166-12  Benning  v.  Superior  Court, 
34  Cal.  App.  296,  167  P  291;  Moore  v: 
Packer,  174'  N.  C.  665,  94  SE  449. 

[f]  Failure  to  state  cause  of  action, 
is  not  a  ground  for  vacation  of  judg- 
ment, as  such  judgment  is  not  void. 
Gillespie  v.  Fender  (Cal.),  180  P  332. 

[g]  Error  in  admission  of  ievidence, 
not  ground  for  vacating  judgment. 
Marr  v.  Glendale  (Cal.  App.),  179  P. 
712. 

168-15  Hunt  v.  Simester,  223  Mass. 
489,  112  NE  76;  Newbold  v.  McCrorey, 
103  S.  C.  299,  87  SB  542. 

[d]  Misnomer  of  defendant  in  sum- 
mons is  not  ground  for  setting  aside 
judgment  by  default.  Tenn.  Eiver  Nav. 
Co.  u.vHodges  (Ala.),  79  S  300. 

[e]  Absence  of  defendant  from  trial 
because  of  date  of  same  being'  incor- 
rectly published  in  newspaper  in  which 
the  court  calendar  was  printed,  for 
which  publication  plaintiff  wb.s  not  re- 
sponsible, is  not  ground  for  vacating 
a  judgment.  Watts  v.  Jackson,  22  Ga. 
App.  31,  95  SE  324. 

169-20    Marr  v.  Glendale  (Cal.  App.), 

179  P  712;  Dennis  v.  Seanlon  (Ind, 
App.),  118  NE  370;  Crowder  v.  Stine, 
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,172  Ky  703,  189  SW  925;  Southwestern 
f^^ety  Ins.  Co.  v.  Tread  way,  113  Miss 
189,  74  S  143;  Chatham  Lumb.  Co.  v. 
Parsons  Lumb.  Co.  (N.  C),  90  SB  241- 
8.  v.    Superior    Court,    101   Wash.   144', 

172  P  336.  ' 

170-21  Cohen  v.  Cochran  Bros  Co. 
(Okl.),  173  P  642. 

170-33  Glougie  v.  Glougie,  174  Cal. 
126,  162  P  118;  Franklin  County  v. 
Bannoek  County,  28  Ida.  653,  156  P 
108;  Stampfer  v.  Brew.  Co.  (Ind.  App  ) 
118  NE  138;  Metropolitan  Cas.  Ins;  Co 
V.  Cato,  113  Miss.  312,  74  S  119;  Ca- 
hoon  V.  Brinkley,  176  N.  C.  5,  96  SE 
650;  Beauford  County  Lumber  Co  v  ■ 
Cottingham,  173  N.  C.  323,  92  SE  9- 
Gold  V.  Maxwell,  172  N.  C.  149,  90  SE 
115;  Union  Guano  Co.  i:  Hearne,  172 
N.  C.  398,  90  SE  420;  Sehiele  v.  North 
S.  F.  Ins.  Co.,  171  N.  C.  426,  88  SE  764- 
Cohen  v.  Groc.  Co.  (Okl.),  173  P  642.  ' 
171-25  Nelson  v.  Lumber  Co.,  30 
Ida.  451,  165  P  1125;  Pulaski  Oil  Co, 
V.  Conner  (Okl.),  162  P  464;  Paabo  p. 
Hanson,  82  Or.  512,  162  P  256. 
171-26  Ollis  &  Son  v.  Proffitt,  174 
N.  C.  675,  94  SE  401. 
175-42  Kohn  v.  Smith,  122  Ark.  74, 
182  SW  533.  ' 

176-44  Sehiele  v.  Ins.  Co.,  171  N.  C. 
426,  88  SE  764. 

177-49  Voss  '«.  Arthurs,  129  Ark. 
143,  195  SW  680;  Johnson  v.  Sikes,  22 
Ga.  App.  46,  95  SE  469;  Colelough  v. 
Walker,  19  Ga.  App.  23,  90  SE  742; 
Patterson  v.  Oil  Co.,  I'Ol  Kan.  40,  165 
P  661;  Southwestern  Surety  Ins.  Co.  v. 
Treadway,  113  Miss.  189,  74  S  143; 
Metropolitan  Cas.  Ins.  Co.  v.  Cato,  113 
Miss.  312,   74  S   119;   Ham  v.  Person, 

173  N.  C.  72,  91  SE  605;  Chatham 
Lumb.  Co.  V.  Lumb.  Co.  (N.  C),  90  SE 
241;  Continental  Gin  Co.  v.  Arnold 
(Okl.),  167  P  613;  Southwestern  Sur. 
Ins.  Co.  V.  Ey.  Co.  (Tex.  Civ.),  196  SW 
276. 

[f]  The  failure  of  an  attorney  to  fa- 
miliarize himself  with  the  rules  of 
practice  is  not  such  excusable  neglect 
as  will  relieve  his  client  from  a  de- 
fault. Valley  State  Bank  v.  Post  Falls 
L.  &  W.  Co.,  29  Ida.  587,  161  P  242. 
■178-50  Byrnes  v.  Zemoan,  194  111. 
App.  341. 

179-51  Grandy  v.  Co.,  175  N.  C.  511, 
95  SE  914;  Com.  Bonding  &  Cas.  Ins. 
Co.  V.  Steams  (Tex.  Civ.),,  182  SW 
1197. 

179-52  Burton  v.  Etheridge,  19  Ga. 
App.  511,  91  SB  927. 


180-55  Gpandy  v.  Co.,  175  N.  C.  511. 
95  SE  914.  '  ^   -J^  I 

180-57     Penryn  Land  Co.  v.  Akahori 

(Cal.  App.),  173  P  612. 

181-61    Biehardson    v.    McCoy.    178 

Ky.  677,  199  SW  787. 

182-63     Stampfer  v.  Brew.  Co.  (Ind. 

App.),  118  NE  138;  Krause  v.  Hobart, 

173  la.  330,  155  NW  279;  Smith  v.  Mc- 
Cormiok,  52  Mont.  324,  157  P  1010; 
Randolph  v.  Heath,  171  N.  C.  383,  88 
SE  731. 

183-76    Lockwood   v.   Lockwood,   19 
Ariz.  215,  168  P  501. 
186-89     Midyett  v.  Kerby,  129  Ark. 
301,   195   SW   674;    Smith  v.  Bratman, 

174  Cal.  518,  163  P  892;  Bettencourt  v. 
Superior  Court,  32  Cal.  App.  607,  163 
P  682;  Colelough  v.  Walker,  19  Ga. 
App.  23,  90  SB  742;  Parker  v.  S.,  17 
Ga.  App.  ^52,  87  SE  705;  Marshall 
Field  &  Co.  v.  Nyman,  285  111.  306.  120 
NE  756;  Dennis  v.  Scanlon  (Ind.  App.), 
118  NE  370;  Kretchmer  v.  Kretchmer 
(la.),  175  NW  8;  Gooden  v.  Lewis,  101 
Kan.  482,  167  P  1133;  Schultz  v.  Stin- 
er,  97  Kan.  555,  155  P  1073;  Algee  v. 
Algee,  168  Ky.  362,  182  SW  197;  War- 
ren V.  Order,  199  Mo.  App.  200,  201 
SW  368;  Ortega  v.  Vigil,  22  N.  M  18, 
158  P  487;  Lee  v.  McCracken,  170  N. 
C.  575,  87  SE  497;  Freeman  v.  Bryant 
(Okl.),  184  P  76;  Brown  v.  Walker 
(Okl.),  174  P  1050;  Blake  v.  Baker 
(Okl.),  167  P  329;  National  S.  Co.  v. 
Hanson,  etc.  Co.  (Okl.),  165  P  1136; 
Barnes  v.  Bruce  (Okl.),  165  P  405;  Hill 
V.  Persinger,  57  Okl.  663,  157  P  744; 
First  Nat.  Bank  v.  Henwood  (Tex. 
Civ.)  183  SW  5;  Kentz  D.  Kentz  (Tex. 
Civ.),  209  SW  200;  Ballard  v.  Ellerd 
(Tex.  Civ.),  199  SW  305. 

187-90  Winslow  v.  Staab,  242  Fed. 
426,  155  CCA  202;  Bedgood  v.  Floyd, 
20  Ga.  App.  617,  93  SE  218;  Walter  v. 
Bullard,  20  Ga.  App.  618,  93  SE  218; 
Longalife  P.  Co.  v.  Williams,  20  Ga. 
App.  524,  93  SE  154;  Gillespie  v.  Par- 
kas, 19  Ga.  App.  158,  91  SE  244;  Park- 
er  V.  S.,  17  Ga.  App.  252,  87  SE  705; 
WUliamson  v.  Williamson,  179  la.  489, 
161  NW  482;  Schultz  v.  Stiner,  97  Kan. 
555,  155  P  1073;  Joseph  Marrone  Cent, 
Co.  V.  Monahan,  88  N.  J.  L.  238,  95  A 
984;  Freeman  t;.  Bryant  (Okl.),  184  P 
76;  Merrell  v.  Merrell  (Okl.),  170  P 
1155;  Continental  Gin  Co.  v.  Arnold 
(Okl.),  167  P  613;  Maston  *.  Loan 
Assn.  (Okl.),  157  P  366;  Wood  v.  Love 
(Tex.  Civ.),  19'0  SW  235;  Hester  v. 
Baskin  (Tex.  Civ.),  184  SW  726;  Drink- 
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ard  V.  Jenkins  (Tex.  Civ.),  207  SW  353; 
Durfee  v.  Crawford  (Tex.  Civ.),  203 
SW  426;  S.  V.  Superior  Court,  101 
"Wash.  144,  172  P  336. 
190-91  In  re  Carver,  224  Mass.  169, 
112  NE  877;  Rogers  v.  McManus,  108 
S.  C.  350,  94  SB  732. 
190-92  Maddox  Coffee  Co.  v.  Mc- 
Han,  22  Ga.  App.  198,  95  SE  736;  Hes- 
ter V.  BasMn  (Tex.  Civ.),  184  SW  726. 
191-95  Lilly  v.  Verser,  133  Ark.  547, 
203  SW  31. 

191-97  B.  0.  Barnett  Bros.  v.  Hen- 
ry, 133  Ari.  531,  202  SW  707;  Gilles- 
pie «.  Parkas,  19  Ga.  App.  158,  91  SE 
244;  Paul  1?.  Paul  (S.  D.),  170  NW  658; 
Reed  v.  McKee  (Tex.  Civ.),  204  SW 
717;  Durfee  v.  Crawford  (Tex.  Civ.), 
203  SW  426;  Knox  v.  Home  (Tex. 
Civ.),  200  SW  259. 

[b]  In  Kentucky,  judgment  may  be 
vacated  within  five  years  after  discov- 
ery of  the  fraud,  and  not  later  than 
ten  years  after  its  perpetration.  Jef- 
fers  V.  Taylor,  178  Ky.  392,  198  SW 
1160. 

192-98  Benning  v.  Superior  Court, 
34  Cal.  App.  296,  167  P  291;  Gillespie 
V.  Farkas,  19  Ga.  App.  158,  91  SE  244. 
192-99  Kohn  v.  Smith,  122  Ark.  74, 
182  SW  533. 

192-1  Kentucky  Bonding  Co.  v. 
Com.,  178  Ky.  605,  199  SW  807;  S.  v. 
District  Court  (Mont.),  179  P  831; 
Stumpff  «.  Price  (Okl.),  177  P  109. 
193-2  Harris  v.  Wise  (Tex.  Civ.), 
191  SW  588. 

194-3  Kaufman  v.  Grow  (OM.),  158 
P  300. 

194-5  But  see  Knox  v.  Home  (Tex, 
Civ.),  200  SW  259. 

194-T  McArdle  v.  Ry.  Co.  (Neb.), 
170  NW  356. 

194-8     Montague    v.     Craddock,     128 
Ark.  59,  193  SW  268. 
195-10     Oregon-Wash.   Ry.   Nav.    Co. 
V.  School  Dist,  89  Or.  7,  173  P  261. 
195-12     [a]     A  void  judgment   may 
be  vacated  by  the  trial  court,  after  af- 
firmance thereof  in  the  appellate  court, 
when  the  question  as  to  the  validity  of 
the  judgment  was  not  passed  upon  on 
appeal.    First   St.   Bank   &   Tr.   Co.   r. 
Overshiner-  (Tex.  Civ.),  198  SW  979. 
195-13    Eauer  v.  Hertweck,  175  Cal. 
278,  165  P  946. 

195-15  Barfield  v.  Barnes,  108  S.  C. 
1,  93  SE  425. 

195-18  Estes  v.  Davis,  22  Ga.  App. 
379,  96  SB  11;  Knotts  v.  Tuxbury  (Ind. 
App.),  117  NE  282;  May  v.  Fire  Ins. 


Co.,  172  N.  C.  795,  90  SB  890;  Scaa- 

land  V.  Board,  56  Okl.  56,  155  P  898. 

196-21     Spaulding    &    Co.   v.    Chapin 

(Cal.    App.),    174    P    334;    Benning   v. 

Superior  Court  (Cal.  App.),  167  P  2&1; 

Pederson  v.  Newton,  139  Minn.  24,  165 

NW    378;    In    re    Shilshole    Ave.,    101 

Wash.  136,  172  P  338;  Boner  v.  Bank, 

26  Wyo.  260,  168  P  726. 

196-22     Harvey   v.   Dolan,  .103   Kan. 

717,  176  P  134;   Purinton  v.  Purinton 

(S.  D.),  169  NW  236. 

198-37     Gallagher   v.    Chilton    (Mo.), 

192   SW  409;   Studebaker   Harness  Co. 

1).   Gerlaeh  Mere.  Co.   (Tex.  Civ.),   192 

SW  545. 

198-38     Rountree    v.    Montague,    30 

Cal.  App.  170,  157  P  623. 

198-39     Cheshire      Nat.      Bank      v. 

Jaynes,  224  Mass.  14,  112  NE  500. 

199-40    Vaughn  v.  Bank,  20  Ga.  App. 

725,  93  SE  228;  Ballard  v.  Ellerd  (Tex. 

Civ.),  199  SW  305. 

199-43     Warren    v.    Order,    199    Mo. 

App.  200,  201  SW  368. 

200-49     Hurowitz     v.     Simons,     159 

NY8    858;    Cooney    v.    Eastman    (Tex. 

Civ.),  183  SW  96;  Pullman  v.  Pullman, 

92  Wash.  120,  158  P  746. 

202-51     Wetmore     State      Bank     v. 

Courter,  97  Kan.  178,  155  P  27. 

202-52     Clark  v.  Marvin,  140   Minn. 

285,  167  NW  1029. 

203-58     Brown  v.  Harding,  171  N.  C. 

686,  89  SE  222. 

208-83     U.    S.   Fidelity    &   G.    Co.  «. 

State,  116  Miss.  1,  76  S  744. 

208-84    Francis   v.   Miuing    Co.,    181 

Ky.  21,  203  SW  882;  Abington  if.  O'Dell 

(Mo.),  197  SW  339. 

209-86    W.   T.   Eawleigh   Co.   v.  Mc- 

Kinney  (Mo.  App.),  180  SW  440. 

209-89     In    re    Morehouse,    176    Cal. 

634,   169   P   365;   Kelsey  Co.  v.  Spears 

(Cal.  App.),  173  P  606. 

209-90     Apperson    v.    Fertilizer    Co. 

(Ga.  App.)j  92  SE  1029;  Cook  v.  Hally, 

197  Mich.  19,  163  NW  481. 

211-96    Kelsey   Co.   v.    Spears    (Cal. 

App.),  173  P  606. 

213-4     Saupp  V.  Streit,   258  Pa.   211, 

101  A  939. 

214-9     Pedersen  v.  Newton,  139  Minn. 

24,   165   NW  378;    Kaplan   v.   Radford, 

161  NYS  374. 

217-21    M'S.ston  v.  Loan  Assn.  (Okl.), 

157  P  366. 

217-23    Philip  Carey  Co.  v.  Central 

Fertz.  Co.,  144  Ga.  470,  87  SE  396. 

217-24    McCue     v.     Weibeler,      135 

Minn.  432,  161  NW  143. 
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217-26     Larson    v.    Ainsworth    (la.), 

169  NW  462;  First  State  Bank  v.  Carr 

(Okl.),  180  P  856. 

219-37     McSpadden     v.      Richardson 

(Okl.),  157  P  1153. 

219-39     Young    v.    Martin,    96    Kan. 

748,  153  P  542. 

220-40  Little  Book  C.  of  C  v.  Ee- 
liable  F.  Co.  (Ark.),  211  SW  371;  Bry- 
ant V.  B.  Co.,  20  Ga.  App.  586,  93  SE 
219;  Chewning  v.  Tucker,  17  Ga.  App. 
768,  88  SE  593;  Rothschild  v.  Haviland, 

172  App.  Div.  562,  158  NTS  661;  Reich 
V.  Bliss  Builc'-'ng  Inc.,  170  App.  Div. 
842,  156  NYS  428;  Ryan  v.  Central  De- 
livery Co.,  93  Misc.  444,  158  NYS  312; 
Garrison  v.  Barrett,  176  NYS  19; 
Thomas  Mfg.   Co.  v.  Erlandson,  32  N. 

D.  144,  155  NW  652;  McConnell  v. 
Margnlies,  39  S.  D.  563,  165  NW  990; 
Union  Pac.  Ry.  Co.  v.  Miller  (Tex. 
Civ.),  192  SW  358;  Western,  Lumber 
Co.  V.  R.  Co.  (Tex.  Civ.),  180  SW  644. 
[a]  Vacating  void  judgment — No 
showing    of    valid    defense    necessary. 

E.  O.  Barnett  Bros.  v.  Henry.  133  Ark 
531,  202  SW  707. 

220-41  Montague  v.  Craddock,  128 
Ark.  59.  193  SW  268;  Brookfield  v. 
Land  &  Lumber  Co..  127  Ark.  306.  192 
SW  215;  Matson  v.  John  Batto  &  Sons, 

173  Cal.  800,  161  P  1144;  McDonald  v. 
McDonald,  173  Cal.  175,  159  P  426; 
Bettencourt  v.  Superior  Court,  32  Cal. 
App.  607.  163  P  682;  Johnson  v.  Sikes, 
22  Ga.  App.  46,  95  SE  469;  Gillespie  v. 
Farkas,  19  Ga.  App.  158,  91  SE  244; 
Bond  V.  Gazette  Co.,  22  Haw.  60;  Me- 
Murray  v.  Coal  Co..  281  111.  218.  118 
NE  29;  Dennis  v.  Scanlon- (Ind.  App.), 
118  NE  370;  Graves  v.  Kelly,  62  Ind. 
App.  164,  112  NE  899;  Garrison  v.  Mil- 
ler, 62  Ind.  App.  485,  112  NE  22;  Wil- 
liamson V.  Williamson.  179  la.  489.  161 
NW  4S2;  Hurnanen  v.  Auto  Co..  225 
Mass.  189,  114  NE  198;  Southwestern 
Surety  Ins.  Co.  v.  Treadway,  113  Miss. 
189,  74  S  143;  Munroe  v.  Dougherty, 
196  Mo.  App.  124,  190  SW  1022;  Koen- 
igsberger  v.  Mial,  90  N.  J.  L.  695,  101 
A  184;  Stalick  v.  Wilson,  21  N.  M.  320, 
154  P  708;  Abelow  v.  Contracting  Co., 
97  Misc.  607,  162  NYS  129;  Page  v. 
Yohalen,  166  NYS  1053;  Derrico  v. 
Jones,  166  NYS  732;  Grumpier  v. 
Hines,  174  N.  C.  283,  93  SE  780;  Beau- 
ford  County  Lumb.  Go.  v.  Cottingham, 
173  N.  C.  323,  92  SB  9;  Gallins  v.  Ins. 
Co.,  174  N.  C.  553,  94  SB  300;  Harn  v. 
Fire  Ins.  Co.  (Okl.).  167  P  473;  West- 


ern Coal  &  M.  Co.  V.  Green  (Okl.).  166 
P  154;  Hirschman  v.  Forster  (Okl.), 
158  P  1177;  Oregon  Inv.  &  Mtg.  Co  v. 
Keller,  85  Or.  262,  166  P  762;  Brook- 
ville  T.  &  Trust  Co.  v.  Trust  Co..  258 
Pa.  139,  101  A  944;  Gales  v.  Poe,  107 
S.  C.  482,  93  SE  189;  Hatland  v.  Egan, 
39  S.  D.  7,  162  NW  385;  Walker  v. 
Chatterton  (Tex.  Civ.).  192  SW  1085; 
Hester  v.  Baskin  (Tex.  Civ.),  184  SW 
726;  Miller  v.  First  State  Bank  (Tex 
Civ.),  184  SW  614;  Spokane  Merchants 
Assn.  V.  Acord,  99  Wash.  674.  170  P 
329;  Chehalis  C.  Co.  'v.  Laisure,  97 
Wash.  422,  166  P  1158;  Willson  v.  Ice, 
78  W.  Va.  672,  90  SE  272. 
221-42  Reed  v.  Hammond,  196  Ala, 
302,  71  S  692;  Citizens'  Bank  v.  Barr, 
123  Ark.  443,  185  SW  773;  Morris  Fer- 
tilizer Co.  V.  Smith,  18  Ga.  App.   368, 

89  SE  493;  Tracy  v.  S.  (Okl.),  159  P 
496. 

221-43  Osborn  v.  Lawrence,  123 
Ark.  447,  185  SW  774;  Daub  v.  Van 
Lundy  (Ind.  App.),  118  NE  140; 
Knotts  V.  Tuxbury  (Ind.  App.),  117 
NE  282;  Smith  v.  McCormick,  52  Mont. 
324.  157  P  1010. 

221-44  Peterson  v.  Superior  Court, 
30  Cal.  App.  466,  158  P  547;  McElvain 
V.  Maloney  (Mo.  App.),  186  SW  745; 
Ehrenstein  1}.  Goldberg,  166  NYS  1022; 
Schiele  v.  North  S.  F.  Ins.  Co.,  171  N. 

C.  426,  88  SE  764;  Lindsey  v.  Good- 
man, 57  Okl.  408,  157  P  344;  First  Nat: 
Bk.  V.  Hartzog  (Tex.  Civ.),  192  SW  363. 
221-45  Ortega  v.  Vigil,  22  N.  M. 
18,  158  P  487;  Pratt  v.  Fay,  161  NYS 
412;   Rawls  v.  Henries,  172   N.  C.  216, 

90  SB  140;   Herrmann  v.  Bank,  34  .N. 

D.  313,  158  NW  986;  Martin  v.  Clem- 
ents (Tex.  Civ.),  193  SW  437. 
221-46  Smith  v.  McCormick,  52 
Mont.  324,  157  P  1010;  Kaufman  v. 
Grow  (Okl.),  158  P  300;  Baker-Jen- 
nings H.  Co.  V.  Gulp,  105  S.  C.  418,  90 
SE  26;  Paltro  v.  Gavenas,  97  Wash. 
327.  166  P  1166. 

222-54    McConnell   v.   Margulies,   39 

S.  D.  563,  165  NW  990. 

222-55     McLeod  v.  Palmer,  103  Kan. 

238,  173  P  533;  Oklahoma  State  Bk.  ». 

Buzzard  (Okl.),  160  P  462:  Freeborn  v. 

Chewelah  Cooper  K.  M.  Clo.,  89  Wash, 

519.  154  P  1095. 

223-56    Pederson     v.     Newton,     139 

Minn.  24,  165  NW  378. 

223-60     Smith  v.  Jones,  174  Cal.  513, 

163  P  890;  Southern  Cotton  Oil  Co.  v. 

Taylor,  18  Ga.  App.  56,  88  SE  798. 
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224-61     Johnson  v.  Nat.  Bank   (Ind. 
App.),  117  NE  676;  Board  of  Comis.  v. 
Scales,  171  N.  C.  523,  88  SE  868. 
224-62     Gilles  v.   Bank    (Tex.    Civ.), 
184  SW  284. 

226-72  McLeod  v.  Palmer,  103  Kaa. 
238,  173  P  533. 

226-76  Morgan  v.  Ownbey,  6  Boyce 
(Del.),  379,  100  A  411;  Davidson  v. 
Beam,  175  App.  Div.  760,  162  NYS  375. 
227-80  Hartford  v.  Stout,  102  Wash. 
241,  172  P  1168. 

227-88  [b]  An  affidavit  not  con- 
troverted, on  a  motion  to  vacate,  must 
be  taken  as  true.  Di  Eosa  v.  Sammar- 
co,  278  111.  4q,  115  NE  838.- 
228-90  Carolyn  Laundry  v.  L.  &  L. 
G.  &  A.  Co.,  163  NYS  1070;  Grossman 
V.  Breier,  162  NYS  726. 
229-91  Keeler  Bros.  v.  Bank,  235 
B'ed.  270. 

230-93  Mc  Williams  v.  Robertson, 
180  la.  281,  163  NW  198. 
230-94  Graves  v.  Kelly,  62  Ind. 
App.  164,  112  NE  899. 
231-5  Lynn  v.  Imp.  Co.,  177  Cal.  56, 
169  P  1009;  Mercantile  Tr.  Co.  v.  Stock- 
ton T.  &  E.  B.  Co.  (Cal.  App.),  185  P 
860;  Bunnell  v.  Holmes  (Colo.),  171 
P  365;  Slack  v.  Anderson,  60  Colo.  466, 
154  P  89;  Liverpool  &  L.  &  G.  Ins.  Co. 
V.  Duncan,  71  Fla.  59,  70  S  933;  Philip 
Carey   Co.  v.  Pertz.   Co.,   144   Ga.  470, 

87  SB  396;  Peterson  v.  Furniture  Co., 
144  Ga.  316,  86  SE  1099;  Southern  Cot- 
con  Oil  Co.  V.  Taylor,  18  Ga.  App.  56, 

88  SE  798;  McMurray  v.  Peabody  Coal 
Co.,  281  111.  218,  118  NE  29;  Kesner  v. 
Truax,  195  111.  App.  285;  Algee  v.  Al- 
gee,  168  Ky.  362,  182  SW  197;  Archer 
V.  Archer,  171  App.  Div.  549,  157  NYS 
891;  In  re  Young's  Est.  (Neb.),  172 
NW  49;  Farmers'  &  Merchants'  Nat. 
B.  V.  Mann,  33  N.  D.  135,  156  NW  535; 
Harris  v.  Hessin,  32  N.  D.  25,  155  NW 
41;  G.  Somers  &  Co.  v.  Wilson,  32  N. 
D.  14,  155  NW  30;  Stainbrook  *.  Mes- 
kill,  52  Okl.  196,  152  P  820;  Shields  v. 
Hitchman,  251  Pa.  455,  96  A  1039; 
Hernandez  v.  Bosado,  22  P.  R.  360; 
Eilers  Music  House  v.  Bitner,  87  Wash. 
218,  154  P  787,  152  P  1008. 

234-6    Morgan   v.   Goldstein,    20    Ga. 

App.    115,    92    SE    777;    Hurnanen    v. 

Auto.  Co.,  225  Mass.  189,  114  NE  198; 

Walton  V.  Hurst   (Mo.  App.),  199  SW 

1043. 

234-8    Marotta  v.  Marvullo,  160  NYS 

1002. 


235-10  Citizens'  Bank  v.  Barr,  x23 
Ark.  443,  185  SW  773;  Colclough  v. 
Walker,  19  Ga.  App.  23,  90  SE  742; 
Eomero  v.  Calderon,  23  P.  E.  745. 
235-12  Pedersen  v.  Newton,  139 
Minn.  24,  165  NW  378;  Latimer  i;. 
Haviland,  162  NYS  268;  McGovern  v. 
Suter  &  Co.,  159  NYS  475;  Moore  v. 
Eankin,  172  N.  C.  599,  90  SE  759; 
Tracy  v.  S.  (Okl.),  159  P  496;  Cumber- 
land Bldg.  &  L.  Assn.  v.  Fid.  &  Dep. 
Co.,  253  Pa.  450,  98  A  652;  Excelsior 
Sav.  Fund  &  Loan  Assn.  v.  Fox,  263 
Pa.  257,  98  A  593;  Miller  v.  Bank  (Tex. 
Civ.),  184  SW  614. 

235-13  Koehler  v.  Ferrari  &  Co.,  29 
Cal.  App.  487,  156  P  69;  Atzenhoffer 
V.  Engelbrecht,  140  La.  36,  72  S  800; 
Pederson  v.  Newton,  139  Minn.  24,  165 
NW  378;  Missouri,  K.  &  T.  R.  Co.  v. 
Ellis  (Okl.),  156  P  226;  Li  Sai  Cheuk 
V.  Lee  Lung,  79  Or.  563,  146  P  94,  156 
P  254. 

[a]  A  bankrupt  may  have  a  judgment 
opened  when  it  was  entered  against 
him  after  discharge,  and  upon  a  prov- 
able account.  Tioga  County  Sav.  &  T. 
Co.  V.  Gates,  254  Pa.  298,  98  A  968. 
235-14  Carmichael  v.  Jones  &  Bro. 
(Ala.  App.),  76  S  478;  Cunnison  v. 
Miller,  34  Cal.  App.  267,  167  P  890; 
Kling  V.  Bucher,  32  Cal.  App.  679,  163 
P  871;  Hagenkamp  v.  Life  Assur.  Soc, 
29  Cal.  App.  713,  156  P  520;  Eossi  v. 
Ghiotto,  29  Cal.  App.  550,  156  P  974; 
Chapman  v.  Oil  Mill  Co.,  146  Ga.  91, 
90  SE  713;  Mitchell  v.  Perry,  145  Ga. 
233,  88  SE  930;  Prey  V.  Phillips,  145 
Ga.  110,  88  SE  567;  Jenkins  v.  MillB 
Co.,  20  Ga.  App.  828,  93  SB  530;  Long- 
alife  P.  Co.  v.  Williams,  20  Ga.  App. 
524,  93  SE  154;  Mosely  v.  Hdw.  Co.,  19 
Ga.  App.  550,  91  SE  943;  Murphy  «. 
Guano  Co.,  19  Ga.  App.  492,  91  SE  911; 
Philip  Carey  Co.  v.  Sheppard,  19  Ga. 
App.  368,  91  SE  444;  White  County 
Bank  t;.  Ellison,  19  Ga.  App.  78,  90  SB 
1034;  Morris  Fertilizer  Co.  v.  Smith,  18 
Ga.  App.  368,  89  SE  493;  Southern 
Cotton  Oil  Co.  V.  Taylor,  18  Ga.  App. 
56,  88  SE  798;  Vmcent  v.  Black,  30 
Ida.  636,  166  P  923;  Kynaston  v. 
Thorpe,  29  Ida.  302,  158  P  790;  Frank- 
lin County  V.  Bannock  County,  28  Ida. 
653,  156  P  108;  Iowa  Windmill  &  P. 
Co.  V.  Burris,  178  la.  1369,  161  NW  23; 
Hileman  v.  Fans,  ,178  la.  644,  158  NW  ' 
597;  Commercial  State  Bank  v.  Pierce, 
176  la.  722,  158  NW  481;  Hunt  v.  Si- 
mester,  223  Mass.  489,  112  NE  76; 
Everdell  v.  Addison,  136  Minn.  319,  162 
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NW  352;  Slatoski  v.  Jendro,  134  Minn. 
328,  159  NW  752;  Eder  v.  Nelson,  134 
Minn.  307,  159  NW  626;  Randall  v. 
Eandall,  133  Minn.  63,  157  NW  903; 
Southwestern  Surety  Ins.  Co.  v.  Tread- 
way,  113  Miss.  189,  74  S  143;  Munroe 
V.  Dougherty,  196  Mo.  App.  124,  190 
SW  1022;  Patrizio  v.  MeDermott,  97 
Misc.  670,  162  NYS  302;  Cross  v.  Bank, 
38  N.  D.  261,  164  NW  695;  State  Bank 
V.  O'Laughlin,  37  N.  D.  532,  164  NW 
135;  Northern  Com.  Co.  v.  Goldman,  37 
N.  D.  542,  164  NW  133;  Board  of 
Comrs.  V.  Castleman  (Okl.),  166  P  891; 
Pulaski  Oil  Co.  v.  Conner  (Okl.),  162 
P  464;  Paabo  v.  Hanson,  82  Or.  512, 
162  P  256;  Union  Trust  Co.  v.  Hugus, 
258  Pa.  479,  102  A  170;  Baker-Jennings 
Co.  v.  Culp,  105  S.  C.  418,  90  SB  26; 
Western  Surety  Co.  v.  Boettcher,  36  S. 
D.  583,  156  NW  68;  Combination  Foun- 
tain Co.  V.  Rogers  (Tex.  Civ.),  186  SW 
407;  Com.  Bonding  &  Cas.  Ins.  Co.  v. 
Stearns  (Tex.  Civ.),  182  SW  1197; 
Dawson  v.  Carstens,  98  Wash  96,  167 
P  86;  Hazeltine  v.  Eookey,  90  Wash. 
248,  155  P  1056;  Sempier  v.  Goeroann, 
165  Wis.  103,  161  NW  354,  AnnCas 
1918C,  670. 

[d]  Burden  to  show  abuse  of  dlscre- 
tion.— Gales  v.  Poe,  107  S.  C.  482,  93 
SE  189. 

[e]  Where  It  appears  that  discretion 
has  been  abused  the  vacating  of  a 
judgment  will  be  set  aside  on  appeal. 
Valley  State  Bank  v.  Post  Falls  L.  & 
W.  Co.,  29  Ida.  587,  161  P  242. 
236-15  Keller  Bros.  v.  Bank,  235 
Fed.  270;  Grigsby  v.  Miller,  231  Fed. 
521;  Baker- Jennings  Co.  v.  Culp,  105 
S.  C.  418,  90  SE  26. 

236-16  MeMunn  v.  Lehrke,  29  Cal. 
App.  298,  155  P  473;  Thorburn  v. 
Gates,  177  App.  Div.  474,  164  NYS 
307;  Kaplan  v.  Radford,  161  NYS  374. 
237-17  Stalick  v.  Wilson,  21  N.  M. 
320,  154  P  708;  Gales  v.  Poe,  107  S.  C. 
482,  93  SE  189. 

237-19  Keeler  Bros.  v.  Bank,  235 
Fed.  270;  Scotten  v.  Rosenblum,  231 
Fed  357;  Baker-Jennings  Co.  v.  Culp, 
105  S.  C.  418,  90  SE  26. 
237-20  Rose  v.  Parker,  116  Me.  52, 
99  A  817;  Kruegel  v.  Williams  (Tex. 
Civ.),  194  SW  683. 

237-21  Schwartz  v.  Marcos,  166 
NYS  727;  Pratt  v.  Pay,  161  NYS  412; 
Ashton  V.  Board  of  Comrs.,  58  Okl.  259, 
158  P  901;  Fitzgerald  I/and  &  Lumb. 
Co.  V.  Prouty,  90  Vt.  363,  98  A  918. 


238-24     Thorburn  v.  Gates,  177  App 
Div.  474,  164  NYS  307. 
240-36    U.  S.  Fidelity  &  G.  Co.  i>.  S., 
116  Miss.  1,  76  S  744. 
240-37     Mandery  v.  Morris,  167  NYS 
47. 

241-38  Haas  v.  Rlty.  Co.,  167  NYS 
341;  Sherman  v.  Stein,  167  NYS  309; 
Pratt  V.  Fay,  161  NYS  412;  McCurdy- 
Robinson  Co.  v.  Leach,  161  NYS  411; 
Wolfert  v.  Ins.  Co.,  159  NYS  742. 
[b]  Trial  without  jury  cannot  be  en- 
forced as  terms.  0  'Brien  v.  Mfg.  Corp., 
165  NYS  448. 

242-39    Lagomarsino     Wine     Co.,    v. 
Saekman,  168  NYS  595. 
242-41     Keeler    Bros.    v.    Bank,    235 
Fed.  270. 

243-45    Froelich  v.  R.   Co.    (N.  D.), 
167  NW  366. 

243-47  Baia  v.  Nash.  157  NYS  884. 
243-48  Southwest  H.  &  G.  Co.  v. 
Sherer  (Ariz.),  185  P  820;  Nelson  v. 
Minder  (S.  D.),  169  NW  549. 
248-77  Vincent  v.  Black,  30  Ida. 
636,  166  P  923;  Archer  v.  Archer,  171 
App.  Div.  549,  167  NYS  891. 
248-79  Barnett  v.  Will  (N.  D.),  166 
NW  511. 

248-82     Fritts   V.    Reidel,    101    Kan. 
68,  165  P  671. 

248-85  Bement  ti.  C,  172  Ky.  452, 
189  SW  466;  Rose  v.  Harrison,  228 
Mass.  261,  117  NE  313;  Haas  v.  Realty 
Co.,  162  NYS  283;  Continental  Giri  Co. 
t;.  Arnold  (Okl.),  167  P  613;  Webb  v. 
Vaden  (Okl.),  166  P  1045. 
249-86  Archer  v.  Archer,  171  App. 
Div.  549,  157  NYS  891;  Solomon  v. 
Rothbaum,  156  NYS  1093. 
249-87  Timmons  v.  Coonley  (Cal. 
App.),  179  P  429. 

250-95     Froelich  v.  R.   Co.    (N.  D.), 
167  NW  366. 

253-5  [a]  All  papers  used  on  the 
motion  below  should  be  presented,  to 
the  court  of  appeals.  Solomon  v.  Roth- 
baum, 156  NYS  1093. 
254-12  Bimboni  v.  McCormack,  157 
NYS  314;  Tuthill  v.  R.  Co.,  174  N.  C. 
77,  93  SE  446. 

254-14     Gill    V.    More    (Ala.),    76    S 
453.  1 

254-15  Rosenberg  u.  Hotel  Co.,  166 
NYS  750;  Globe  Ind.  Co.  v.  Finkel- 
stein,  16C  NYS  745. 
257-5  Mather  v.  Stokely,  236  Fed. 
124,  149  CCA  334;  Reynolds  v.  Hill 
(Okl.),  169  P  625. 

257-3    Hannah  v.  Warehouse  Co.,  144 
Ga.  291,  86  SE  1085. 
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258-11  American  Fidelity  Co.  v. 
Co,  192  Mich.  693,  159  NW  365. 
259-16  M'Farland  v.  Curtin,  233 
Fed.  728,  147  CCA  494;  Mclnnia  v. 
Wingate,  138  La.  682,  70  S  610;  Nes- 
Bon  V.  Gilson,  224  Mass.  212,  112  NB 
870;  Jeruigan  v.  Jernigan  (N.  C.)',  100 
SE  184;  Elstun  v.  Scanlan  (Tex.  Civ.), 
202  SW  762;  S.  v.  Superior  Court,  101 
Wash.  144,  172  P  336. 
260-20  Povey  v.  Ready.  88  N.  J.  Eq. 
342,  102  A  443. 

260-25     Povey  v.  Ready,  88  N.  J.  Eq. 
342   102  A  443. 

261-28     Povey  v.  Ready.  88  N.  J.  Eq. 
342    102  A  443. 

262-33     Clark   v.    Chandler.    286    111. 
180,  121  NE  566. 

262-35     Jenkins   Lumb.    Co.    v.    Cra- 
mer Bros.,  182  la.  161,  160  NW  42. 
262-38     Fernwood    M.    Co.    v.   Pluna 
(Ark.),  211  SW  159. 
262-39    Dunn    v.    Wilmer,    131    Md. 
494,  102  A  763. 

263-41     Clark   v.    Chandler,    286    111. 
180,  12i  NE  566. 

264-44  Young  v.  Roll  Stiekley  & 
Sons,  88  N.  J.  Eq.  251,  102  A  698; 
Chatham  Lumb.  Co.  v.  Lumb.  Co.  (N. 
C),  90  SE  241;  Forest  v.  Appelget,  55 
Okl.  515,  154  P  1129. 
267-52  Yung  v.  Sons,  88  N.  J.  Eq. 
251,  102  A  698. 

268-56  First  Nat.  Bk.  v.  Hartzog 
(Tex.  Civ^),  192  SW  363. 
268-57  Fernwood  M.  Co.  v.  Pluna 
(Ark.),  211  SW  159;  Celiano  v.  Gior- 
danengo  (Cal.  App.),  180  P  543;  Hutson 
V.  Hudelson,  288  111.  454,  123  NE  524; 
Alden  Merc.  Co.  v.  Randall,  99  Neb. 
44,  154  NW  866;  Yung  v.  Sons.  88  N. 
J.  Eq.  251,  102  A  698;  Page  v.  Yohalen, 
166  NYS  1053;  Grumpier  v.  Hines,  174 
N.  C.  283,  93  SE  780;  Godshalk  v.  Mar- 
tin (Tex.  Civ.),  200  SW  535. 
275-78  Yung  v.  Sons,  88  N.  J.  Eq. 
273-74  Grimm  v.  Sargent,  179  la. 
750,  162  NW  57;  Aparicio  v.  Ins.  Co., 
177  App.  Div.  551,  164  NYS  114;  Ste- 
ger  Lumber  Co.  v.  McSwain  (Tex. 
Civ.),  184  SW  292. 

274-75  Yocum  t;.  Taylor,  179  la. 
695,  161  NW  636;  Dunn  v.  Wilmer,  131 
-Md.  494,  102  A  763;  Dodge  v.  Young- 
blood  (Tex.  Civ.),  202  SW  116. 
275-78  Yung  v.  Sons,  88  N.  J.  Eq. 
251,  102  A  698. 

275-82    Elstun     v.     Scanlan      (Tex. 
Civ.),  202  SW  762. 

278-93    Dodge  v.   Toungblood    (Tex. 
Civ.),  202  SW  116. 


279-98  Dickson  v.  Lowe  (OkL),  163 
P  523. 

279-99  Smith  *.  Bratman.  174  Cal. 
518,  163  P  892. 

280-1     Jenkinson   Lumb.   Co.  v.  Cra- 
mer Bros..  182  la.  161,  160  NW  42. 
280-5    Wood  V.  Love  (Tex.  Civ.),  190 
SW  235. 

281-11     Herrmann  v.  Bank,  34  N.  D. 
313,   158   NW   986;   Hirschman  v.  For- 
ster  (Okl.),  158  P  1177. 
281-14    Lasley  v.  Depp,  171  Ky.  218, 
188  SW  352. 

281-16  California  Cent.  Cream  Co. 
r,.  Crescent  City  L.  W.  &  P.  Co.,  30 
Cal.  App.  619,  159  P  209. 
282-17  Meramec  Springs  Park  Co. 
i>.  Gibson,  268  Mo.  App.  394,  188  SW 
179. 

282-19     Ex  parte  City  Bk.  &  Tr.  Co. 
(Ala.),  76  S  372;  Dunn  v.  Wilmer,  131 
Md.  494,  102  A  763. 
282-20    Houston  v.  C,  169  Ky.  445, 
184  SW  388. 

283-23  Vincent  v.  Black,  30  Ida. 
636,  166  P  923. 

284-28  Wellman  v.  Bethea,  228  Fed. 
882,  143  CCA  280;  Button  v.  Bank,  244 
Fed.  236. 

284-33  Brown  v.  Harding,  170  N.  G. 
253,  86  SE  1010. 

285-48  Bartholow  v.  Davies,  276  HI. 
505,  114  NE  1017. 

285-50    Must     be     final. — Sharp     v. 
fidwards  (Ala.),  82  S  455. 
286-53    Dond  v.  Lookett  (Mo.  App.), 
215  SW  769. 

286-58  Queensbury  v.  Vial,  123  Va. 
219,  96  SE  173. 

288-61  Y'ung  v.  Sons,  88  N.  J.  Eq. 
251,  102  A  898. 

288-63  Wellman  v.  Bethea,  228  Fed. 
882,  143  CCA  280. 

289-65  Keller  v.  Young  (Tex.  Civ.), 
168  SW  405. 

289-67  Yung  v.  Sons,  88  N.  J.  Eq. 
251,  102  A  698. 

290-71  Yung  v.  Sons,  88  N.  J.  Eq, 
251,  102  A  698. 

290-72  Bowman  v.  Healey  (Pa.), 
102  A  129;  Keller  «.  Young  (Tex.  Civ.). 
186  SW  405. 

291-73  Brown  v.  Harding,  170  N.  C. 
253,  86  SE  1010. 

293-86  California  Cent.  Cream  Co. 
V.  Crescent  City  L.,  W.  &  P.  Co.,  30 
Cal.  App.  619,  159  P  209;  There  «. 
Franklin,  48  Utah  587,  160  P  1188. 
294-87  Frost  v.  Akin  (OkL),  159  P 
752. 
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294-89  Herrmann  v.  State  Bank,  34 
N.  D.  313,  158  NW  986. 
294-ao  Louisville  &  N.  E.  Co.  v. 
Tally  (Ala.),  83  S  114;  Elwood  H.  Bey- 
er V.  Mershon  (la,),  169  NW  400. 
295-92  Neely  v.  Lee  "Wilson  &  Co., 
126  Ark.  258,  190  SW  431;  Haley  v. 
Hanna,  93  O.  St.  49,  112  NE  149;  Mil- 
ler V.  Bank  (Tex.  Civ.),  184  SW  614; 
Hayman  v.  Coke  Co.,  81  W.  Va.  144,  94 
SE  36. 

295-94  Hutson  v.  Hudelson,  288  111. 
454,  123  NE  524;  Miles  v.  Bodenheim 
(Tex.  Civ.),  184  SW  633. 
296-95  Oliver  v.  Eouth,  123  Ark. 
189,  184  SW  843;  Yung  v.  Sons,  88  N. 
J.  Eq.  251,  102  A  698;  Haley  v.  Hanna, 
93  O.  St.  49,  112  NE  149;  Pieree-For- 
dyee  Oil  Assn.  v.  Staley  (Tex.  Civ.), 
190  SW  814. 

297-1     Kellam   v.    Trail    (Tex.    Civ.), 
185  SW  988. 

298-6     [c]     The    mere    presence    of, 
and  participation  of  a  member  of  the 
Supreme   Court   who   is   disqualified   to 
act  in  a  case  will  not  render  the  judg- 
ment void  where  his  vote  was  not  ne- 
cessary  to   constitute   a   quorum.    S.  v. 
Kositzky  (N.  D.),  166  NW  534. 
299-9     Kohn  v.   Smith,  122   Ark.   74, 
183  SW  533;  Clark  v.  Chandler,  286  111. 
180,   121   NE   566;    Tschudy   Hardwood 
Lumb.   Co.   V.  Ins.   Co.,   192   Mo.   App. 
519,  183  SW  1091;  Brown  v.  Harding, 
170  N.  C.  .253,  86  SB  1010. 
300-20    Return. — Celiano    v.    Giorda- 
nengo   (Oal.  App.),  180  P  543. 
302-37     Johnston  v.  Sheppard,  22  Ga, 
App.  206,  95  SE  743. 
304-44     Johnston  v.  Sheppard,  22  Ga. 
App.  206,  95  SE  743. 
304-46     Bank  of  Doerun  v.  Fain,  148 
Ga.  799,  98  SE  467;  Lewis  v.  Purn.  Co., 
31  Ida.  4,  168  P  1142;  Starck  Piano  Co. 
V.  Stark,  276  111.  413,  114  NE  909. 
306-47    Bank  of  Doerun  v.  Fain,  148 
Ga.  799,  98  SE  467;  Felin  &  Co.  v.  De 
Sanctis,  159  NYS  174. 
308-58    First  Nat.  Bank  v.  Henwood 
(Tex.  Civ.),  183  SW  5. 
311-76     Johnson  v.  Nat.  Bank   (Ind, 
App.),  117  NE  676. 

313-81     Eeynolds  v.  Hill   (Okl.),  169 
P  625. 

315-86     Fernwood    M.    Co.    v.    Pluna 
(Ark.),  211  SW  159. 
316-87     National   Council    v.   Canter, 
132  Minn.  354,  157  NW  586. 


319-13  Interurban  General  Con.  Co. 
V.  U.  S.,  229  Fed.  588;  Eyan  v.  Central 
Delivery  Co.,  93  Misc.  444,  158  NYS 
312. 

319-14  Koehler  v.  Ferrari  &  Co.,  29 
Cal.  App.  487,  156  P  69;  Munroe  v. 
Dougherty,  196  Mo.  App.  124,  190  SW 
1022;  Chatham  Lumb.  Co.  v.  Lumb.  Co. 
(N.  C),  90  SE  241. 

320-15  Thweatt  v.  Order,  128  Ark. 
268,  193  SW  508;  Lindsey  v.  Goodman, 
57  Okl.  408,  157  P  344. 
320-17  Scottin  v.  Eosenblum,  231 
Fed.  357;  Voss  v.  Arthurs,  129  Ark.  143, 
195  SW  680;  Banning  v.  Superior  Court, 
34  Cal.  App.  296,  167  P  291;  Hudson  v. 
Layton  (Del.),  107  A  785;  Giles  v. 
Cook,  146  Ga.  436,  91  SB  411;  Wilmer 
V.  Placide,  127  Md.  339,  96  A  621;  First 
Nat.  Bk.  V.  Warren,  113  Miss.  234,  74 
S  124;  Craig  v.  Bright  (Mo.),  213  SW 
845;  Abington  v.  Townsend,  271  Mo. 
602,  197  SW  253;  McElvain  v.  Maloney 
(Mo.  App.),  186  SW  745;  U.  S.  v.  So- 
telo,  28  P.  I.  147;  Hester  v.  Baskin 
(Tex.  Civ.),  184  SW  726;  Wyatt  v. 
Wyatt,  79  W.  Va.  708,  92  SE  117; 
Eoyal  Ind.  Co.  v.  Sangor,  166  Wis.  148, 
164  NW  821. 

321-18  Dowling  v.  Water  Co.,  174 
Cal.  218,  162  P  894;  Ely  Walker  Dry 
Goods  Co.  V.  Smith  (Okl.),  160  P  898; 
Lindsey  v.  Goodman,  57  Okl.  408,  157 
P  344;  Hester  «.  Baskin  (Tex.  Civ.), 
184  SW  726. 

321-19  Bingman  v.  Clark,  178  la. 
1129,  159  NW  172;  Gooden  v.  Lewis, 
101  Kan.  482,  167  P  1133;  Brown  v. 
Crawford,  192  Mo.  App.  524,  183  SW 
655. 

321-20  Gillespie  v.  Farkas,  19  Ga. 
App.  158,  91  SE  244;  Mandery  v.  Mor- 
ris, 167  NYS  47;  Eoyal  Ind.  Co.  v. 
Sangor,  166  Wis.  148,  164  NWi  821. 
321-21  Vandeventer  Trust  Co.  v. 
Stoneware  Co.,  197  Mo.  App.  132,  193 
SW  995. 

321-22  Fresno  Estate  Co.  v.  Fiske, 
172  Gal.  583,  157  P  1127;  Commercial 
State  Bank  v.  Pierce,  176  la.  722,  158 
NW  481;  Nesson  v.  Gilson,  224  Mass. 
212,  112  NE  870. 

321-24  Dutton  v.  Bank,  244  Fed. 
236. 

321-28  Paskewie  v.  Ey.  Co.,  197  111. 
App.  1;  Weyant  v.  Co.  (Utah),  182  P 
189 

322-29  See  McClung  v.  Folks  (Va.), 
101  SE  345. 

323-30  Eountree  v.  Montague,  30 
Cal.  App.  170,  157  P  623. 
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323-33    Vandeventer     Trust     Co.     v. 

Stoneware  Co.,  197  Mo.  App.  132,  193 

SW  995. 

323-34    Gallagher  v.    Chilton    (Mo.), 

192    SW    409;    Bush    v.    Norman    (Mo, 

App.),  199  SW  721;  Eoyal  Ind.  Co.  v. 
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HI.  443,  119  NE  423;  Dole  v.  Shaw,  282 
111.  642,  118  NE  1044;  Elwood  H.  Eoy. 
er  V.  Mershon  (la.),  169  NW  400;  ChU- 
ton  17.  Hedges  (Mo.),  204  SW  900;  Ex 
parte  Holliway,  272  Mo.  108,  199  SW 
412;  Alden  Mercantile  Co.  v.  Eandall, 
102  Neb.  738,  169  NW  433;  Paul  v. 
Paul  (S.  D.),  170  NW  658;  Ex  parte 
McKay  (Tex.  Cr.),  199  SW  637. 
422-50  Cropsey  v.  Markham,  171  N. 
C.  43,  87  SE  950. 

425-54  P.  V.  Stuckart,  281  111.  401, 
11-7  NE  1044. 

425-55  Ft.  Orange  B.  Co.  v.  Hotel 
Co.,  92  Conn.  144,  101  A  505. 
426-58  International  &  G.  N.  E.  Co. 
V.  Dawson  (Tex.  Civ.),  193  SW  1145. 
426-59  Jones  v.  Ainell,  123  Ark. 
'532,  186  SW  65;  White  v.  Harvey,  175 
la.  213.  157  NW  152. 
428-60  Lucas  v.  Iron  Wks..  233  Fed. 
823;  Jones  v.  Jones,  223  Mass.  540,  112 
NB  294;  Morgan  v.  E.  Co.,  167  Wis. 
48,  166  NW  777. 

429-61  Stark  v.  Sims,  230  Fed.  115, 
144  CCA  413;  Lucas  v.  Iron  Wks.,  233 
Fed    823;  Jackson  v.  E.  Co.,  233  Fed 


185,   91   SE   246;   Barnes  v.  Brownlee, 
97  Kan.  517,  155  P  962. 
431-64     Gleason  v.  Boone,   123   Aik. 
523,  185  SW  1093. 

431-65     McEeynolds     v.      Cololough, 
146  Ga.  696.  92  SE  206. 
436-57     In   re   Braune's  Est.    (N.   J. 
Eq.),  103  A  412. 

439-90  Eandolph  v.  Heath,  171  N. 
C.  383,  88  SE  731. 

440-92  Oakman  v.  Small,  282  111. 
360,  118  NE  775. 

440-93  Oakman  v.  Small,  282  111. 
360,  118  NE  775;  Denny -E.  Clay  & 
Coal  Co.  V.  Surety  Co.,  93  Wash.  103, 
160  P  1. 

441-94  Smith  v.  Trustees,  89  N.  J. 
L.  397,  99  A  102;  Kurzweil  v.  Piano 
Co.,  159  NYS  231;  Burke  v.  Barnum, 
40  E.  L  71,  99  A  1027;  Knittle  v.  El- 
lonbusch,  38  S.  D.  22,  159  NW  893; 
Kimmell  v.  Edwards  (Tex.  Civ.),  194 
SW  168;  Walker  v.  Chatterton  (Tex. 
Civ.),  192  SW  1085;  Beaumont,  S.  L. 
&  W.  E.  Co.  V.  Daniel  (Tex.  Civ.),  186 
SW  383. 

[d]  A  judgment  agaanst  an  infant  is 
void,  if  there  is  not  proper  service  of 
summons  and  appointment  of  guard- 
ian ad  litem.  Echols  v.  Eeeburgh 
(Okl.),  161  P  1065.  But  where  the  fa- 
ther is  joined  with  the  infant,  and  the 
father  defends  the  action,  the  infant 
is  properly  in  court.  Adams  v.  Cook, 
91  Vt.  281,  100  A  42. 
441-95  Alden  Mercantile  Co.  v. 
Eandall,  99  Neb.  44,  154  NW  866;  Mey- 
ers V.  Klein,  159  NYS  877;  Lane  v. 
Ball,  83  Or.  404,  169  P  144,  163  P  975; 
Wood  V.  Love  (Tex.  Civ.),  190  SW  235; 
Brenham  v.  Smith,  120  Va.  30,  90  .SE 
657. 

442-96  Lucas  v.  Iron  Wks.,  233  Fed. 
823;  King  Tonopah  Min.  Co.  v.  Lynch, 
232  Fed.  485;  Breger  v.  Catalano,  158 
NYS  671. 

446-6  Cheshire  Nat.  Bank  v.  Jaynes, 
224  Mass.  14,  112  NB  500;  Wipperman 
Merc.  Co.  v.  Jacobson,  133  Minn.  326, 
158  NW  606;  Hill  v.  Persinger.  57 
Okl.  663,  157  P  744;  State  v.  Stillwell, 
80  Or.  610,  157  P  970;  Gerlaoh  Mer- 
cantile Co.  V.  Hughes-B.-A.  Co.  (Tex. 
Civ.),  189  SW  784. 

446-7     Chapman  v.  Chapman,  194  Mo. 
App.  483,   185   SW   221;   Davenport  v. 
Eutledge  (Tex.  Civ.),  187  SW  988. 
450-24    Hedekin  Land  &  Imp.  Co.  v. 
Campbell,  184  Ind.  643,  112  NE  97. 
459-54    Flynn    v.    Davidson,    80    Or. 


784;  Hancock  v.  Guano  Co.,  19  Ga.  App.   502,  155  P  197,  157  P  788. 
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460-62  Lieblin  v.  Leather  Co.,  82 
Or.  22,  160  P  1167. 

463-70  Dutton  v.  Bank,  244  Fed. 
23fi;  Frea.no  Estate  Co.  v.  Fiske,  172 
Oal.  583,  157  P  1127;  Holmes  v.  Straus, 
283  111.  62],  119  NE  708;  Hobbs  v. 
Hurley,  117  Me.  449,  104  A  815;  David- 
sou  V.  Beam,  97  Misc.  89,  161  NY8  73. 
464-71  Perolio  v.  Iron  Co.,  197  Ala. 
560,  73  S  197;  Hudgins  v.  Hence,  128 
Ark.  639,  193  SW  503;  Hedges  v.  Meh- 
ring  (Ind.  App.),  115  NE  433;  Thig- 
pen  V.  Deutseh  (Okl.),  166  P  9pi. 
465-73  Vandeventer  Trust  Co.  v. 
Stoneware  Co.,  197  Mo.  App.  132,  193 
SW  995. 

465-74  Montague  v.  Craddoek,  128 
Ark.  59,  193  SW  268;  Smith  v.  Cretors, 
181  la.  189,  164  NW  338. 
466-77  Sim  v.  Bishop,  177  Ky.  279, 
197  SW  625;  C.  V.  Trust  Co.,  171  Ky. 
519,  188  SW  658. 

467-78  Fresno  Est.  Co.  i;.  Fiske, 
172  Cal.  583,  157  P  1127. 
467-79  Kalehua  v.  Clark,  250  Fed. 
612,  162  CCA  628;  Lanier  v.  Shon^o, 
133  Ark.  396,  201  SW  108;  Wallace 
V.  Glessner,  131  Ark.  359,  199  SW  115; 
Wallace  v.  Lackey,  173  Ky.  140,  190 
SW  709;  Sullinger  v.  West  (Mo.),  211 
SW  65;  Elrod  v.  Carroll  (Mo.),  202  SW 
4;  Abington  v.  Townsend,  271  Mo.  602, 
197  S'W  253;  Schneiderheinze  v.  Berg, 
269  Mo.  263,  190  SW  593;  Alden  Mer- 
cantile Co.  V.  Randall,  102  Neb.  738, 
169  NW  433;  Wheatland  Grain  &  Lumb. 
Co.  V.  Downing  (Okl.),  173  P  956. 
469-SO  Pitt  V.  Gilbert  (Tex.  Civ.), 
190  SW  1157. 

470-81  Starnes  v.  Thompson,  173  N. 
C.  466,  92  SE  259. 

471-82  Clay  v.  Barnes,  121  Ark.  471, 
181  SW  303;  S.  ex  rel.  Finch  v.  Dun- 
can (Mo.  App.),  193  SW  950;  In  re 
Fulsome 's  Est.  (Mo.  App.),  193  SW 
618;  Adkina  v.  Gillespie  (Tex.  Civ.), 
]89  SW  275. 

471-84  ,  Bentley  v.  Stewart,  180  Ky. 
23,  201  SW  978. 

471-87  Gerlach  Mercantile  Co.  v. 
Hughes-B.-A.  Co.  (Tex.  Civ.),  189  SW 
784. 

475-6  Kellogg  v.  Moore,  271  Mo. 
189,  196  SW  15. 

479-30  Elrod  v.  Carroll  (Mo.),  202 
SW  4. 

479-31  Mighill  v.  Rowley,  224  Mass. 
586,  113  NE  569. 

484-52  Kickapoo  Drainage  Dist.  v. 
Mattoon,   284  111.   393,  120   NE   256. 


485-54  Cutler  Hdw.  Co.  v.  Hacker, 
238  Fed.  146,  151  CCA  222;  English 
V.  Brown,  229  Fed.  34,  143  CCA  336; 
Davies  v.  Patterson  (Ark.),  208  SW 
592;  First  Nat.  Bank  v.  Tome,  23  N. 
M.  255,  167  P  733;  Comanche  lee  &  F. ' 
Co.  V.  Binder  (Okl.),  172  P  629. 
488-60  Hill  V.  Fertilizer  Works,  21 
Ga.  App.  45,  93  SE  511;  Cooley  i;. 
Maine,  183  Iowa  560,  165  NW  1015; 
Home  Ins.  Co.  v.  Merc.  Co.,  117  Miss. 
760,  78  S  709;  S.  v.  Patton  (Mo.),  197 
SW  353;  Fretland  v.  Cantrall,  78  Or. 
439,  153  P  479. 

491-61  Davis  v.  Heynes,  101  Kan. 
535,  167  P  1142;  Abell  f.  Collins,  178 
Ky.  18,  198  SW  223. 
491-64  Gilchrist  Co.  v.  Specialty 
Co.,  231  Fed.  659,  145  C.  C.  A.  545; 
U.  S.  V.  Salen,  244  Fed.  296;  Viall  v. 
Mfg.  Co.  (Conn.),  102  A  709;  Pilipo 
V.  Seott,  23  Haw.  26;  P.  v.  Locklin, 
273  111.  106,  112  NE  285;  Iverson  v. 
Iverson,  140  Minn.  157,  167  NW  483; 
Martin  v.  Co.,  182  App.  Div  719,  170 
NTS  234;  Northern  Com.  Co.  v.  Gold- 
man, 37  N.  D.  542,  164  NW  133;  Elli- 
son V.  Hodges  (Okl.),  174  P  1089; 
Tompkins  v.  Hooker  (Tex.  Civ.),  200 
SW  193;  Northern  Pac.  Bv.  Co.  v.  Sno- 
homish, 101  Wash.  686,' 172  P  878; 
Bader  v.  Sander,  100  Wash.  403,  171  P 
257. 

492-65  Lewis  v.  Brown,  182  la.  738, 
166  NW  99;  Lexington  &  E.  R.  Co.  v. 
Grigsby,  176  Ky.  727,  197  SW  408; 
Brown  v.  Simpson  (Mo.),  201  SW  898. 
492-66  U.  S.  V.  Sheep  Co.,  250  Fed. 
592,  162  CCA  608;  Miller  v.  Oil  Co., 
248  Fed.  83,  160  CCA  223;  Murphy  v. 
MoLoughlin,  247  Fed.  385,  159  CCA 
439;  Penn.  Canal  Co.  v.  Brown,  235 
Fed.  669,  149  CCA  89;  Hanley  v.  Live 
Stock  Co.,  234  Fed.  523,  148  CCA  288; 
Doyle  V.  Fish  Corp.,  234  Fed.  47,  148 
CCA  63;  Barnes  v.  Cady,  232  Fed.  318, 
146  OCA  366;  Fordham  v.  Hicks,  240 
Fed.  751;  Landon  v.  Public  Utilities, 
234  Fed.  152;  Cline  v.  Southern  Ey. 
Co.,  231  Fed.  238;  Schillinger  v.  Leaty 
(Ala.),  77  S  846;  Butler-Kyser  Mfg. 
Co.  V.  O.  D.  Mitchell  &  Co.,  195  Ala. 
240,  70  S  665;  Mauney  v.  Miller,  134 
Ark.  16,  203  SW  10;  Thibault  v.  Me- 
Haney,  127  Ark.  1,  192  SW  183;  Jones 
Lumber  Co.  v.  Wis'arkana  L.  Co.,  125 
Ark.  65,  187  SW  1068;  Schneider  v. 
Moncur,  30  Cal.  App.  734,  159  P  459; 
People  V.  Bailey,  30  Cal.  App.  581,  158 
P  1036;  SUurian  Oil  Co.  v.  Neal,  277 
111.  45,  115  NE  114;    P.  v.  Noonan,  276 
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HI.  430,  114  NE  928;  Sherman  v.  Jef- 
ferson, 274  111.  294,  113  NE  624;  Bus- 
ick  V.  Busiek  (Ind.  App.),  115  NE 
1025;  Haines  v.  Co.,  182  la.  431,  165 
NW  1027;  8.  V.  Knapp,  178  la.  25, 
158  NW  515;  Chapek  v,  Jurgensen,  99 
Kan.  658,  162  P  1165;  Campbell  v. 
Cubbon,  98  Kan.  642,  158  P  1121;  Van- 
over  V.  Steele,  173  Ky.  114,  190  SW 
667;  Campbell  v.  Gullo,  142  La.  1082, 
78  .S  124,  LEA1918D,  251;  Succession 
of  Hawkins,  139  La.  228,  71  S  492; 
Harmon  r.  Elood,  115  Me.  116,  97  A 
834;  Fitzgerald  v.  Heady,  225  Mass. 
75,  113  NE  844;  Nichols  v.  Waters,  201 
Mich.  27,  167  NW  1;  Buck  v.  Lock- 
wood,  193  Mich.  242,  159  NW  509;  La 
Vasser  v.  Lumb.  Co.,  190  Mich.  403, 
157  NW  74;  Searles  v.  Searles,  140 
Minn;  385,  168  NW  133;  Oronan'i;. 
Wolfe,  138  Minn.  308,  164  NW  1018; 
S.  V.  Lord,  136  Minn.  260,  161  NW  516; 
James  v.  Pettis,  134  Minn.  438,  159  NW 
953;  Orr  Shoe  Co.  v.  Edwards,  111  Miss. 
542,  71  S  816;  Lukens  ■v.  Life  Ins. 
Co.,  269  Mo.  574,  191  SW  418; 
Nevins  v.  Coleman,  198  Mo.  App.  252, 

200  SW  445;  Kinlock  Tel.  Co.  v.  St. 
Louis,  268  Mo.  App.  485,  188  SW  182; 
Hill  V.  Dillon  (Mo.  App.),  183  SW 
1088;  Eastman  v.  Barker,  78  N.  H. 
183,  98  A  65;  Meyer  v.  Surety  Co.,  90 
N.  J.  L.  126,  100  A  164;  In  re  Leonard, 
218  N.  Y.  513,  113  NE  491;  Gould  i;. 
E.  Co.,  176  App.  Div.  818,  163  NYS 
479;  Newgent  v.  Alsberg,  173  App. 
Div.  878,  160  NYS  71;  Tonkers  Sav. 
Bank  v.  Fid.  &  Cas.  Co.,  173  App.  Div. 
153,  159  NYS  840;  Bawls  v.  B.  Co., 
173  N.  C.  6,  91  SB  367;  Stillwell  v. 
Hill,  87  Or.  112,  169  P  1174;  Ludlow 
V.  King  (S.  C),  96  SE  247;  Continental 
Ins.  Co.  V.  B.  Co.,  106  S.  C.  43,  90  SB 
318;  Coe-Mortimer  Co.  v.  Briggs,  105 
S.  C.  86,  89  SB  553;  Pile  v.  Pile,  134 
Tenn.  370,  183  SW  1004;  International 
&  G.  N.  By.  Co.  V.  Inv.  Co.  (Tex.  Civ.,, 

201  SW  718;  Sessions  v.  Sanders  (Tex 
Civ.),  200  SW  180;  Tompkins  V.  Hooker 
(Tex.  Civ.),  200  SW  193;  West  Texas 
Bank  &  Tr.  Co.  v.  Bice  (Tex.  Civ.), 
185  SW  1047;  Adams  v.  Life  Ins.  Co. 
(Tex.  Civ.),  185  SW  610;  Teel  v 
Brown  (Tex.  Civ;),  185  SW  319;  Board 
V.  B.  Co.,  119  Va.  763,  91  SE  124;  Kess- 
le'r  V.  Seattle,  93  Wash.  192,  160  P  423; 
Eggerth  v.  Spokane,  91  Wash.  221,  157 
P  859;  KueM  v.  Edmonds,  91  Wash. 
195,  157  P  850;  Phillips  ■;;.  E.  Co.,  78 
W.  Va.  776,  90  SE'  342;  Davis  Colliery 
Co.  V.  Westfall,  78  W.  Va.  735,  90  SE 


328;    S.  V.  Lewis,  164  Wis.  363,  159  NW 
746. 

493-67  Nichols  v.  City,  247  Fed.  731, 
159  CCA  589;  Swearengin  v.  Swearen- 
■gin  (Mo.),  202  SW  556;  Hobson  v. 
Lenox  (Mo.  App.),  201  SW  964;  Per- 
kins V.  Kirby,  39  B.  I.  343,  97  A  884. 
V.  Kirby,  39  E.  I.  343,  97  A  884. 
494-GS  Power  &  Irrigation  Co.  v. 
Springe,  248  Fed.  236,  160  CCA  314; 
Watts  V.  Weston,  238  Fed.  149,  151 
CCA  225;  Penn.  Canal  Co.  v.  Brown, 
235  Fed.  669,  149  CCA  89;  Doyle  v. 
Fish  Corp.,  234  Fed.  47,  148  CCA  63; 
Dana  v.  Morgan,  232  Fed.  85,  146  CCA 
277;  Butan  v.  Johnson,  231  Fed.  369, 
145  CCA  363;  Breeden  v.  Breeden,  230 
Fed.  49,  144  CCA  347;  Harms  v.  Stern, 
229  Fed.  42,  145  CCA  2;  U.  S.  &  Mex- 
ican T.  E.  Co.  V.  E.  Co.,  240  Fed.  511; 
Masters  v.  Eainier,'  238  Fed.  827;  Good- 
no  V.  Hotchkiss,  237  Fed.  686;  Bieh- 
ardson  v.  Powell  (Ala.),  74  S  364;  Dish- 
man  V.  Griflis  (Ala.),  73  S  966;  Aetna 
Ins.  Co.  V.  Hann  196  Ala.  234,  72  S 
48;  Strand  Imp.  Co.  v.  Long  Beach,  173 
Cal.  765,  161  P  975;  Vore  «.  Ephraim, 
173  Cal.  245,  159  P  719;  Cobe  v.  Crane, 
173  Cal.  116,  159  P  587;  Knight  V. 
All  Persons  (Cal.  App.),  162  P  1051; 
Los  Angeles  v.  Moore,  31  Cal.  App.  39, 
159  P  872;  Purcell  v.  Power  &  M.  Co., 
29  Cal.  App.  504,  156  P  1009;  Arnold 
V.  Eoup,  61  Colo.  316,  157  P  206;  Henry 
V.  Thisler,  62  Colo.  1,  155  P  1177;  Ar- 
nold V.  Hilts,  61  Colo.  8,  155  P  316; 
O'Brien  v.  Doolittle,  91  Conn.  354,  99 
A  1055;  Ladany  v.  Assad,  91  Conn. 
316,  99  A  762;  Waterbury  v.  Clark,  91 
Conn.  254,  99  A  578;  Sill  v.  Coal  & 
Timber  Dev.  Co.  (Del.),  97  A  617;  Con- 
nor V.  Elliott  (Pla.),  74  S  649;  Huddle- 
ston  V.  Graham  (Fla.),  74  S  414; 
Acree  v.  Bandy,  22  Ga.  App.  454,  96 
SE  329;  Echols  v.  Boberts,  22  Ga.  App. 
388,  96  SE  7;  Seaboard  Air  Line  E. 
V.  Lott-Lewis  Co.,  18  Ga.  App.  419,  89 
SE  495;  Seaboard  Air  Line  E.  v.  Ins. 
Co.,  18  Ga.  App.  341,  89  SE  438;  Idaho 
Trust  &  Sav.  Bk.  v.  Eidenbaugh,  29 
Idaho  647,  161  P  868;  Eraser  «.  Davis, 
29  Idaho  70,  156  P  913,  158  P  233; 
Anderson  v.  Coolin,  28  Idaho  494,  155 
P  677;  Wells  V.  Bobertson,  277  111.  534, 
115  NE  654;  Silurian  Oil  Co.  v.  Neal, 
277  111.  45,  115  NE  114;  Jordan  v. 
Jordan,  274  111.  251,  113  NB  631;  Pear 
V.  East  St.  Louis,  273  111.  501,  113  NE 
60;  Wabash  E.  Co.  v.  Todd  (Ind.),  113 
NE  997;  Hedges  v.  Mehring  (Ind, 
App.),   115  NE  433;      Hoosier  Const. 
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Co.  D.  Seibert,  63  Ind.  App.  594,  114 
NE  981;  Town  of  Kenwood  Park  v. 
Leonard,  177  la.  337,  158  NW  655; 
Henry  v.  K.  &  T.  E.  Co.,  98  Kan.  567, 

158  P  857;  Bassett  v.  Bassett,  179  Ky. 
567,  200  SW  915;  C.  v.  Trust  Co.,  171 
Ky.  519,  188  SW  658;  Perry  v.  Coal  Co., 
170  Ky.  824,  186  SW  875;  Cincinnati, 
N.  O.  &  T.  P.  Ey.  Co.  v.  McGuire,  169 
Ky.  711,  185  SW  93;  Chanahan  v.  Mc- 
Intire  (Ky.),  183  SW  529;  Firemen's 
Ins.  Co.  ».  Hava,  143  La.  254,  78  S  486; 
Slattery  v.  Gas  Co.,  138  La.  793,  70  S 
806;  Corey  v.  Ice  Co.,  226  Mass.  391, 
115  NE  488;  Millen  v.  Potter,  201 
Mich.  1,  166  NW  948;  La  Vasser  v. 
Lumb.  Co.,  190  Mich.  403,  157  NW  74; 
Oir  V.  Bennett,  135  Minn.  443,  161  NW 
165;  Dickerman  Inv.  Co.  v.  Iron  Min. 
Co.,  135  Minn.  254,  160  NW  776;  S.  v. 
Ey.  Co.,  134  Minn.  249,  158  NW  9^2; 
Harvison  v.  Turner,  116  Miss.  550,  77 
S  528;  IT.  S.  Fid.  &  Guar.  Co.  v. 
County,  114  Miss.  1,  74  S  769;  Finch 
V.  Dobbs,  112  Miss.  73,  72  S  858;  Mos- 
ley  V.  Evans,  274  Mo.  216,  202  SW 
1075;  Crouch  v.  Holterriian,  272  Mo. 
432,  199  SW  193;  Bobb  v.  Taylor  (Mo.), 
.193  SW  800;  Eichardson  v.  Dell  (Mo.), 
191  SW  63;  Wilson  v.  McDaniel  (Mo.), 
19'0  SW  3;  Scheurich  v.  Elect.  Co. 
(Mo.),  188  SW  114;  State  v.  Y.  W.  C. 
A.,  268  Mo.  163,  186  SW  680;  Barn- 
hart  V.  Little  (Mo-),  185  SW  174;  Og- 
den  V.  Auer  (Mo.),  184  SW  72;  S.  v. 
Bates  (Mo.  App.),  193  SW  913;  Smith 
V.  Smith,  194  Mo.  App.  309,  188  SW 
1111;  S.  V.  Cook  (Mo.  App.),  187  SW 
621;  Julian  v.  Monument  Co.  (Mo. 
App.),  187  SW  584;  Custer  Consol. 
Mines  Co.  v.  Helena,  52  Mont.  35,  156 
P  1090;  Peterson  v.  Butte,  52  Mont. 
13,  155  P  265;  Slimmer  v.  Hoffman, 
100  Neb.  330,  160  NW  103;  Silberstein 
V.  Silberstein,  21S  N.  Y.  525,  113  NE 
495;  Fish  v.  Vanderlip,  218  N.  Y.  29, 
112  NE  425,  AnnCasl916E,  150;  Jas- 
per V.  Eozinski,  182  App.  Div.  365,  169 
NYS  769;  Dexter  S.  Pulp  &  P.  Co.  v. 
Power  Co.,  179  App.  Div.  332,  166  NYS 
311;  Brown  v.  Eobinson  (App.  Div.), 
160  NYS  287;  Glendening  v.  Western 
Union  T.  Co.,  173  App.  Div.  834,  160 
NYS  151;  National  Sur.  Co.  v.  Breuch- 
aud,  173  App.  Div.  795,  160  NYS  77; 
In  re  Mesa's  Est.,  172  App.  Div.  467, 

159  NYS  59;  P.  v.  Parelli,  93  Misc. 
692,  158  NYS  644;  Heitkamper  v. 
Hoffmann,  99  Misc.  543,  164  NYS  533; 
Eeppert  v.  Hunter,  164  NYS  557;  West- 
chester  Fire   Ins,    Co,  v,   B.   Co.,   161 


NYS  759;  Moore  v.  Harkins  (N.  C), 
101  SE  564;  Allen  v.  Drainage  Dist., 
175  N.  C.  190,  95  SE  170;  Northcott 
V.  Northcott,  175  N.  C.  148,  95  SE  104; 
Propst  V.  Caldwell,  172  N.  C.  594,  90 
SE  757;  Farmers'  Equity  Exch.  v. 
Blum  (N.  D.),  166  NW  822;  Fischer  v. 
Dolwig  (N.  D.),  166  NW  793;  Beyer  v. 
Mining  Co.,  32  N.  D.  542,  15'6  NW  204; 
Dill  V.  Flesher  (Okl.),  175  P  359;  Bank 
of  Chelsea  v.  School  Dist.  (Okl.),  162 
P  809;  Deming  Inv.  Co.  v.  Shannon 
(Okl.),  162  P  471;  Brown  v.  Calvert, 
57  Okl.  364,  157  P  284;  Norton  v.  Kel- 
ley,  57  OkI.  222,  156  P  1164;  Sogers  v. 
Duncan,  57  Okl.  80,  156  P  678;  Long 
v.  Early,  55  Okl.  647,  155  P  538;  Town 
of  Cross  V.  De  Eoberts  (Okl.),  155  P 
496;  Scott  v.  Stock  Co.,  56  Okl.  504, 
156  P  340;  Smith  v.  Boothe,  90  Or. 
360,  175  P  709,  176  P  793;  Corvallia 
&  A.  E.  Co.  V.  E.  Co.,  84  Or.  524,  163 
P  1173;  Schmid  v.  Portland,  83  Or. 
583,  163  P  1159;  Elwert  v.  Knapp,  81 
Or.  525,  159  P  1027;  Sanford  v.  Hanan, 
80  Or.  266,  156  P  1040;  Hanna  v.  Farm 
Co.,  79  Or.  557,  152  P  103,  156  P  256; 
Funk  V.  Young,  254  Pa.  548,  99  A  76; 
Hewes  v.  Miller,  264  Pa.  57,  98  A  776; 
Miller  «.  Healey,  39  E.  I.  339,  97  A  796; 
Barfield  v.  Barnes,  108  S.  C.  1,  93  SE 
425;  Parker  v.  Victoria  Eeal  Est.  Co., 
105  8.  C.  375,  89  SE  1068;  Cathcart  v. 
Matthews,  105  S.  C.  329,  89  SE  1021; 
Stewart  v.  Starkey,  136  Tenn  638,  191 
SW  332;  Smith  v.  B.  Co.,  136  Tenn. 
282,  189  SW  367;  Pile  v.  Pile,  134 
Tenn.  370,  183  SW  1004;  Gabb  v.  Bos- 
ton (Tex.),  193  SW  137;  Stolte  v.  Kar- 
ren  (Tex.  Civ.),  191  SW  600;  Powell  17. 
Stephenson  (Tex.  Civ.),  189  SW  570; 
Schaefer  v.  First  Nat.  Bk.  (Tex.  Civ.), 
189  SW  556;  Village  Mills  Co.  v  Oil 
Co.  (Tex.  Civ.),  186  SW  785;  Finley  v. 
Wakefield  (Tex.  Civ.),  184  SW  755; 
Cattlemen's  Trust  Co.  v.  Blasingame 
(Tex.  Civ.),  184  SW  574;  Cain  v.  Par- 
fitt,  48  Utah  81,  158  P  448,  AnnCas 
1918B,  28;  Union  Cent.  Life  Ins.  Co. 
V.  Chesterley,  100  Wash.  260,  170  P 
558;  Tacoma  Mill  Co.  v.  Ey.  Co.,  102 
Wash.  95,  172  P  812;  Andreopuloa  v. 
Peresteredes,  95  Wash.  282,  163  P  770; 
Denee  v.  Morrison,  93  Wash.  76,  163  P 
382;  Weidlich  r.  Paving  Co.,  94  Wash. 
395,  162  P  541;  Brice  v.  Starr,  93 
Wash.  501,  161  P  347;  Lee  v.  Theater 
Co.,  93  Wash.  204,  160  P  435;  Denton  v. 
Maple,  92  Wash.  290,  158  P  1001; 
Iteming  v.  E.  Co.  (W.  Va.),  95  SE 
819;    Alderson  v.  Land  Co.,  81  W,  Va. 
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411,  94  SB  716;  County  Court  v.  White, 
79  W.  Va.  475,  91  SE  350,  LBA1917D, 
660;  Marshall  v.  McDermitt,  79  W.  Va. 
ga3,  90  8f!  830,  LEA1917C,  883;  Davis 
Colliery  Co.  v.  Westfall,  78  W.  Va.  735, 
90  SE  328;  Hennessy  v.  K.  Co.,  24 
Wyo.  305,  157  P  698. 
495-69  Johnson  v.  Carr,  90  Wash, 
106,  155  P  778. 

495-70  Williams  v.  Prioleau,  123  Ark. 
166,  184  SW  847. 

496-74  Miller  v.  Kraus  (Cal.),  155 
f  838;  Colwell  v.  Power  Co.,  190  Mich. 
255,  157  NW  21;  Cantrell  v.  Lusk,  113 
Miss.  137,  73  S  885;  S.  v.  Willow 
Springs  (Mo.),  183  SW  589;  Warren 
V.  Harrington,  171  N.  C.  165,  88  SE 
139;  Haley  v.  Hanna,  93  O.  St.  49,  112 
NE  149;"  East  Hoquiam  Co.  v.  Hoqui- 
am,  90  Wash.  210,  156  P  754. 
496-75  Southwestern  Surety  Ins.  Co. 
V.  Casualty  Co.,  92  Wash.  654,  159  P 
788. 

496-76  Hanson  v.  Hanson,  234  Fed. 
853,  148  CCA  451;  Viall  v.  Mfg.  Co. 
(Conn.),  102  A  709;  Orr  Shoe  Co.  v. 
Edwards,  111  Miss.  542,  71  S  816;  Spear 
V.  Bremerton,  90  Wash.  507,  156  P  825. 
496-77  Perry  v.  Coal  Co.,  170  Ky. 
8-24,  186  SW  875;  Forrester  v.  Riegi 
Bros.,  166  NYS  768;  Beyer  v.  Mining 
Co.,  32  N.  D.  542,  156  NW  204. 
497-78  Lisle  v.  Anderson  (Okl.),  159 
P  278;  Haines  v.  Welker  &  Co.,  182 
la.  431,  165  NW  1027. 
497-80  Officer  v.  J.  L.  Owens  Co., 
262  Fed.  337,  164  CCA  261;  Mighill  v. 
Rowley,  224  Mass.  586,  113  NE  569; 
Vineseek  v.  E.  Co.,  136  Minn.  96,  161 
NW  494;  Smith  v.  E.  Co.,  136  Tenn. 
282,  189  SW  367. 

[c]  A  decree  of  dlTorce  In  a  foreign 
state  Is  not  a  bar  to  action  for  ali- 
mony in  another  state  where  the  ques- 
tion of  alimony  was  not  litigated  in 
divorce  ease. — Searles  v.  Searles,  140 
Minn.  385,  168  NW  133. 
497-81  J  Ward  Co.  v.  Goelet,  230 
Fed.  979,  145  CCA  173;  Leonard  v. 
Sehall,  132  Minn.  446,  157  NW  723. 
498-82  Williams  v.  Hayti  (Mo.),  184 
SW  470. 

498-84  Cox  V.  Brown  (Ala.),  73  § 
964;  Home  Ins.  Co.  v.  Merc.  Co.,  117 
Miss.  760,  78  S  709;  Harrison  v.  Jack- 
son County  (Mo.),  187  SW  1183;  Chap- 
man V  Waterman  Co.,  176  App.  Div. 
6y7,  166  JSTTS  1059;  Powell  v.  Bail, 
172  N.  C.  261,  90  SE  194;  Comanche 
lee  &  F.  Co.  v.  Binder  (Okl.),  172  P 
629. 


498-85  F.  M.  Davies  &  Co.  v.  Porter, 
248  Fed.  397,  160  CCA  407;  Miller  v. 
Oil  Co.,  248  Fed.  83,  160  CCA  223; 
Puget  Sound  Traction,  L.  &  P  Co.  v, 
Frescoln,  245  Fed.  301,  157  CCA  493; 
Waterman  Co.  v.  Kline,  234  Fed.  891, 
148  CCA  489;  Hewitt  v.  Sugar  Co., 
230  Fed.  394,  144  CCA  536;  Forbes  v. 
Plummer  (Ala.),  73  S  451;  Sehillinger 
V.  Leary  (Ala.),  77  S  846;  Pemberton 
V.  Barker,  134  Ark.  571,  203  SW  9; 
Mauney  v.  Miller,  134  Ark.  15,  203  SW 
10;  Wilson  v.  Lumb.  Co.,  133  Ark.  599, 
199  SW  100;  Viall  v.  Mfg.  Co.  (Conn.), 
102  A  709;  Sill  V.  Dev.  Co.  (Del.),  97 
A  617;  P.  V.  Eussell,  283  111.  520,  119 
NE  617;  Brock  v.  Conkwright,  179  Ky. 
655,  200  SW  962;  Smith  v.  Smith,  179 
Ky.  365,  200  SW  643;  Burchett  v. 
Scott,  176  Ky.  669,  197  SW  397;  G.  H. 
Bass  &  Co.  V.  Woolen  Co.,  117  Me.  314, 
104  A  160;  Woodmen  v.  Bunch,  115 
Miss.  512,  76  S  540;  Griggs  v.  Selling 
Branch,  179  App.  Div.  845,  167  NYS 
355;  Sisson  v.  Todd,  103  Misc.  99,  170 
NYS  652;  In  re  Eohr's  Est.,  170  NYS 
1065;  Medlin  v.  Medlin,  175  N.  C.  529, 
95  SE  857;  Swamp  L.  &  T.  Co.  v. 
Yokley,  174  N.  C.  573,  94  SE  102;  El- 
lison V.  Hodges  (Okl.),  174  P  1089; 
Zarate  v.  Unknown  Heirs  (Tex.  Civ.), 
204  SW  697;  International  &  G.  N.  Ey. 
Co.  V.  Inv.  Co.  (Tex.  Civ.),  201  SW  718; 
Tullos  V.  Mayfleld  (Tex.  Civ.),  198  SW 
1073. 

500-86  Edison  v.  Woolen  Mills,  20 
Ga.  App.  404,  93  SE  324;  Perry  v.  Coal 
Co.,  170  Ky.  824,  186  SW  876;  Amer- 
ican Trust  Co.  V.  Ice  Co.,  143  La.  568, 
78  S  942;  Mosley  v.  Evans,  274  Mo. 
216,  202  SW  1075;  Brizse  v.  Lisman, 
185  App.  Div.  271,  172  NYS  847;  Eppig 
V.  Gruhn,  94  Misc.  443,  159  NYS  549. 
501-87  Sehillinger  v.  Leary  (Ala.), 
77  S  846;  Viall  v.  Mfg.  Co.  (Conn.), 
102  A  709;  Hazel  v.  Assn.,  96  Misc. 
703,  161  NYS  91;  Carver  Bros.  v.  Mer- 
rett  (Tex.  Civ.),  184  SW  741. 
501-88  Puget  Sound  Traction,  L.  & 
P.  Co.  V.  Frescoln,  245  Fed.  301,  157 
CCA  493;  Campbell  «.  Cubbon,  98  Kan. 
642,  158  P  1121;  State  v.  Lewis,  164 
Wis.  363,  159  NW  746. 
[b]  Additional  actions  may  be  main- 
tained for  new  injuries  growing  out  of 
the  same  wrongful  act.  Colwell  v. 
Power  Co.,  190  Mich.  255,  157  NW  ,"1. 
501-89  Pureell  v.  Victor  Power  &  M. 
Co.,-  29  Cal.  App.  504,  156  P  1009; 
Wells  V.  Robertson,  277  111.  634,  115 
NE  654;     Citizens'  S.  Bk.  v.  Snyder, 
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181  la.  11,  162  NW  6;  Chicago  M.  & 
G.  R.  Co.  V.  Dodds,  174  Ky.  389,  192 
SW  61. 

502-90  Viall  v.  Mfg.  Co.  (Conn.), 
102  A  709;  Martin  v.  CoUingwood 
(Mich.),  167  NW  13. 
503-91  F.  M.  Davies  &  Co.  v.  Porter, 
248  Fed.  397,  160, CCA  407;  Albright 
V.  Albright,  21  N.  M.  606,  157  P,662. 
503-92  Hennessy  v.  E.  Co.,  24  Wyo. 
305,  157  P  698. 

[a]     Judgment  on  demurrer  may  bax 
a  subsequent  suit  when  it  goes  to  the 
merits  of  the  action.     Hennessy  «.  E. 
Co.,  24  Wyo.  305,  157  P. 698. 
504-94      Hill   V.  Dillon    (Mo.   App.), 
183  SW  1088;     BarclifE  v.  E.  Co.,  176 
N.  C.  39,  96  SE  644;     Johnson  v.  Gil- 
lett    (Okl.),   168   P   1031;      Medley  v. 
Brown   (Tex.  Civ.),  202  SW  137. 
505-96    Hazel  v.  Assn.,  96  Misc.  703, 
161    NYS    91;    Pitt    v.    Gilbert    (Tex. 
Civ.),  190  SW  1157. 
505-97    Viall   v.   Mfg.   Co.    (Conn.), 
102    A    709;    Vineseck   v.   E.    Co.,   136 
Minn.  96,  161  NW  494. 
[a]    Damages  resulting  to  crops  year 
after    year,   as    a    consequence    of    the 
erection  of  an   embankment,  will  sup- 
port separate  actions  for  each  separate 
injury.     Chicago    M.    &    G.    E.    Co.    v. 
Dodds,  174  Ky.  389,  192  SW  61. 
505-98     Sim  v.  Bishop,  177  Ky.  279, 
197  SW  625. 

505-99  Lewis  v.  Brown,  182  la.  738, 
166  NW  99;  Emerson  v.  By.  Co.,  116 
Me.  61,  lOO  A  3;  Cook  v.  Dade,  191 
Mich.  561,  158  NW  175;  Ham  &  H.  L. 
&  Z.  Inv.  Co.  D.  Lead  Co.,  269  Mo.  654, 
192  SW  407;  Bichardson  v.  Dell  (Mo.), 
191  SW  63;  Harrison  v.  JacksOn  Coun- 
ty (Mo.),  187  SW  1183;  Hazel  v.  Assn., 
96  Misc.  703,  161  NYS  91. 
506-1  Boise  Dev.  Co.  v.  Boise,  30 
Ida.  675,  167  P  1032;  Peruvian  Pan- 
ama Hat  Co.  v.  Marcus,  164  NYS  821. 
506-2  Viall  V.  Mfg.  Co.  (Conn.),  102 
A  709;  Metropolitan  Lumber  Co.  v. 
Dunn  &  Sons,  89  N.  J.  L.  714,  99  A  382. 
506-3  Jay  v.  S.,  15  Ala.  App.  255,  73 
S  137. 

507-6  Home  Ins.  Co.  v.  Merc.  Co., 
117  Miss.  760,  78  S  709;  Peruvian  Pan- 
ama Hat  Co.  V.  Marcus,  164  NYS  821. 
507-7  Viall  v.  Mfg.  Co.  (IConn.),  102 
A  709;  Succession  of  Hawkins,  139  La. 
228    71  S  492. 

509-12  Viall  V.  Mfg.  Co.  (Conn.), 
102  A  709. 


510-14    Viall   V.    Mfg.    Co.    (Conn.), 
102  A  709;  Peruvian  Panama  Hat  Co. 
V.  Marcus,  164  NYS  821. 
511     Talbert  v.  Grist.   198   Mo.  App. 
492,  201  SW  906. 

511-9  The  North  American  Union  v. 
Hart,  250  Fed.  390,  162  CCA  460;  Mc- 
Clelland V.  Eose,  247  Fed.  721,  159  CCA 
579,  AnnOasl918C,  341;  Cuneo  Imp.  Co. 
V.  American  I.  &  T.  Co.,  247  Fed;  '413, 
159  CCA  467;  Puget  Sound  Traction 
L.  &  P.  Co.  V.  Frescoln,  245  Fed.  301, 
157  CCA  493;  All  v.  All,  250  ted..  120; 
Sehillinger  v.  Leary  (Ala.),  77  S  846; 
Brothers  v.  Bussell,  195  Ala.  643,  71  S 
450;  Wilson  v.  Lumb.  Co.,  133  Ark.  599, 
199  SW  100;  Cramer  v.  Bemnjel,  132 
Ark.  158,  200  SW  811;  J.  M.  Howell 
Co.  V.  Irr.  Co.,  177  Cal.  513,  171  P  100; 
Waterbury  v.  Clark  (Conn.),  99  A  578; 
Pearce  v.  Wright,  284  111.  221,  119  NB 
961;  P.  V.  Bussell,  283  111.  520,  119  NE 
617;  P.  V.  Locklin,  273  111.  106,  112  NE 
285;  S.  V.  Wrigley  (Ind.),  118  NE  353; 
Citizens  Loan  &  Tr.  Co.  v.  Herron,  186 
Ind.  421,  115  NE  941;  In  re  Dalton's 
Est.,  183  la.  1013,  168  NW  332;  Single- 
ton V.  Land  Co.  (la.),  167  NW  97;  Far- 
ley «.  Neff,  178  la.  735,  160  NW  245; 
Cullen  V.  Butterfield,  178  la.  621,  160 
NW  125;  Johnson  v.  Boggess,  179  Ky. 
649,  201  SW  42;  Bassett  v.  Bassett,  179 
Ky.  567,  200  SW  915;  Brock  v.  Conk- 
wright,  179  Ky.  555,  200  SW  962; 
Smith  V.  Smith,  179  Ky.  365,  200  SW 
643;  Sharer  v.  Tuck,  172  Ky.  200,  189 
SW  27;  American  Trust  Co.  v.  Ice  Co., 
143  La.  568.  78  S  942;  G.  H.  Bass  & 
Co.  V.  Woolen  Co.,  117  Me.  314,  104  A 
160;  Cutter  v.  Cutter,  226  Mass.  196, 
115  NE  293;  Laskowski  v.  Ice  Co. 
(Mich.),  168  NW  940;  Crouch  v.  Hol- 
terman,  272  Mo.  432,  199  SW  193;  Har- 
rison V.  Jackson  County  (Mo.),  187 
SW  1183;  Nevins  v.  Coleman,  198  Mo. 
App.  252,  200  SW  445;  Fish  v.  Vander- 
lip,  218  N.  Y.  29,  112  NE  425,  AnnCas 
1916E,  150;  Chapman  v.  Waterman  Co., 
176  App.  Div.  697,  163  NYS  1059; 
Gouert  v.  Bank,  176  App.  Div.  507,  163 
NYS  311;  In  re  Bowe's  Est.,  103  Misc. 
Ill,  170  NYS  742;  Eosenthal  v.  Paper 
Co.,  164  NYS  121;  Ginsberg  v.  Sher- 
man, 163  NYS  1058;  Carvill  v.  Mirror 
Films,  163  NYS  268;  In  re  Biersack, 
159  NYS  519;  Bailey  v.  Mitchell  (N. 
C),  101  SE  511;  McLaughlin  v.  E.  Co., 
174  N.  C.  182,  93  SE  748;  Massey  v. 
Alston,  173  N.  C.  215,  91  SB  964;  Scan- 
dia  S.  Bank  v.  Dinnie  (N.  D.),  172  NW 
62;  Phillips  Sheet  &  Tin  Plate  Co.  «. 
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(Jrrfath,  98  Ohio  St.  73,  120  NE  207. 
Ellison  V.  Hodges  (Okl.),  174  P  1089- 
Daviea  v.  Thompson  (Okl.),  160  P  75- 
Butler  V.  Fryer  (Okl.),  159  P  367] 
Crown  Co.  v.  Cohn,  88  Or.  642  172  P 
804;  Stillwell  v.  Hill,  87  Or.  112,  169 
P  1174;  Zarate  v.  Unknown  Heirs  (Tex 
Civ.),  204  SW  697;  Massillon  Engine  & 
Thresher  Co.  v.  Barrow  (Tex  Civ ) 
203  SW  933;  Boese  v.  Parkhill  (Tex! 
Civ.),  202  SW  120;  International  &  G. 
N.  R/.  Co.  V.  Inv.  Co.  (Tex.  Civ.),  201 
SW  718;  Main  v.  Cai'twright  (Tex. 
Civ.),  200  SW  847;  Tompkins  v  Hook- 
er (Tex.  Civ.),  200  SW  193;  Ludtke  v. 
Murray  (Tex.  Civ.),  199  SW  321;  Hous- 
ton  Oil  Co.  V.  Stepney  (Tex.  Civ.)  187 
SW  ]'078;  West  Texas  Bank  &  Tr.  Co. 
V.  Biee  (Tex.  Civ.),  185  SW  1047;  Si- 
mon Piano  Co.  v.  Fairfield,  103  Wash. 
206,  174  P  457;  Northern  Pac.  Ry.  Co. 
V.  Snohomish,  101  Wash.  686,  172  P 
878;  Rader  r.  Sander,  100  Wash.  403, 
171  P  257;  Fleming  v.  R.  Co.  (W.  Va.), 
95  SE  819;  Bakula  v.  Schwab,  167  Wis. 
546,  168  NW  378. 

[d]  In  action  upon  an  injunction 
bond,  the  sureties  are  bound  by  the 
judgment  denying  the  injunction,  and 
cannot  attack  such  judgment,  notwith- 
standing they  were  not  parties  to  the 
injunction  suit.  Berkey  Farmers'  Mut. 
Tel.  Co.  V.  Sylvania  H.  T.  Co..  97  Ohio 
St.  67,  119  NE  140. 

512-10  Puget  Sound  Traction,  L.  & 
P.  Co.  V.  Freseoln,  245  Fed.  301,  157 
CCA  493;  Pemberton  v.  Barker,  134 
Ark.  571,  203  SW  9;  Mauney  v.  Miller, 
134  Ark.  15.  203  SW  10;  McDonald  v. 
Shimeall,  282  111.  42,  118  NE  399;  Kam- 
erer  v.  Kamerer,  281  HI.  587,  117  NE 
1027;  Sackett  v.  Land  Co.  (la.),  161 
NW  448;  Henry  v.  B.  Co..  98  Kan.  567, 
158  P  857;  Luther  v.  Einion,  200  Mo. 
App.  159,  202  SW  589;  Bourgeois  v. 
Edwards  (N.  J.  Eq.),  104  A  447;  Sim- 
mons V.  Grocery  Co.  (Okl.),  173  P  217; 
Simon  Piano  Co.  v.  Fairfield,  103  Wash. 
206,  174  P  457. 

[a]  An  interpleader  is  bound  by  the 
judgment  in  the  action  and  is  barred 
from  a  subsequent  recovery  of  the 
property,  in  controversy.  Dunning  v. 
Posten,  100  Kan.  116,  163  P  640. 
513-11  Jamieson  &  Bond  Co.  v. 
Reynolds,  174  App.  Div.  78,  159  NYS 
317;  Rose  v.  Port  of  Portland,  82  Or. 
541,  162  P  498. 

[a]  When  a  party  is  in  charge  of  a 
defense,  and  is  interested  in  the  sub- 
ject-matter, he  is  as  much  bound  by 


the  judgment  as  the  real  defendant 
named  therein.  S.  ex  rel.  Kern  v.  Stone 
269  Mo.  334,  190  SW  601.  ' 

513-12  Bernard  v.  Land  Co.,  40  Nev 
89,  160  P  811;  Collett  v.  R.  Co  (Tel' 
Civ.),  186  SW  232.  ^ 

^*?,1*^,  Virginia  &  W.  Vs.  Coal  Co. 
V.    Charles.    251    Fed.    83;    First    Nat. 

282;  Utica  City  Nat.  Bank  v.  Penwar- 
^!?.  180  App.  Div.  448,  167  NYS  680. 
513-14  Horner  v.  Hamner,  249  Fed 
134,  161  CCA  186,  LBA1918E,  465; 
Puget  Sound  Traction,  L.  &  P.  Co  v 
Freseoln,  245  Fed.  301,  157  CCA  493  •" 
Barrett  v.  Berryman,  127  Ark.  609,  193 
SW  95;  American  Trust  Co.  v.  Ice  Co. 
143  La.  568,  78  S  942;  Meyer  v.  Nisch- 
witz,  198  Mo.  App.  101,  199  SW  744- 
Hazel  V.  Golden  Eagle  Assn.,  96  Misc'. 
703,  161   NYS  91;   Murphy  v.   Wilson. 

1918E,  fiof '  "^  ^^  *^°'  '^''°^" 
514-15  MeAlevey  v.  Litch  (Mass.). 
125  NE  606;  Bank  of  Italy  v.  Bums! 
39  Nev.  326,  156  P  932,  159  P  863: 
Eastman  v.  Barker,  78  N.  H,  183,  98  A 
65. 

514-16  Bayley  &  Sons  v.  Blumberg 
(CCA),  254  Fed.  696;  Post  v.  Thomas, 
180  App.  Div.  627,  168  NYS  226. 
515-17  Cheshire  Nat.  Bank  v, 
Jaynes,  224  Mass.  14,  112  NE  500;  Gait 
V.  Hildreth,  100  Neb.  15,  158  NW  366,: 
Swaydan  v.  Ellis  (Okl.),  158  P  434; 
Seattle  t:  ErickSon,  99  Wash.  543,  169 
P  985. 

515-18  Crocker  v.  Ingersoll  E.  &  C. 
Co.,  249  Fed.  31,  161  CCA  91;  Teat  v. 
Westmoreland,  19  Ga.  App.  60,  90  SE 
1025;  Chappell  v.  Frick  Co.,  173  Ky 
504,  191  SW  268;  Matheny  v.  Hotel  Go., 
140  Tenn.  41,  203  SW  327;  Meacham  v. 
O'Keefe  (Tex.  Civ.),  198  SW  1000; 
"West  Texas  Bank  &  Tr.  Co.  v.  Bice 
(Tex.  Civ.),  185  SW  1047;  Norfolk 
County  Water  Co.  v.  Etheridge,  120 
Va.  379.  91  SE  133. 
515-19  Berkshire  v.  Hall  (Mo. 
App.),  202  SW  414;  Harding  v.  GaU- 
lard,  176  App.  Div.  833,  163  NYS  617; 
Trustees  of  Masonic  Hall  v.  Fontana, 
99  Misc.  497,  164  NYS  370;  Akin  v. 
Bonflls  (Okl.),  169  P  899;  Virginia- 
Car.  Chemical  Co.  v.  Hunter,  104  S.  C. 
491,  89  SE  393. 

517-21     Scheurieh    v.    Empire    Dist. 
Elect.  Co.  (Mo.),  188  SW  114. 
517-22    Peruvian    Panama    Hat    Co. 
V.  Marcus,  164  NYS  821;  Davidson  v, 
Kern,  162  NYS  895. 
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[a]    Judgment  of  ejectment,  not  a  bar 
to  action  for  rents,  where  the  statute 
prohibits  a  joinder  of  action  for  eject- 
ment   with    action    for    rents.     Lough- 
ridge  V.  Morris  (Okl.),  171  P  451. 
517-26     Chicago,  B.   &   Q.   E.   Co.  i: 
Dawson,   245  Fed.   338,   157   CCA   530; 
Matheny   v.   Hotel   Co.,   140    Tenn.   41, 
203    SW    327;    Meacham    v.    O'Keefe 
(Tex.  Civ;),  198  SW  1000. 
518-27    Barrett     v.     Berryman,     127 
Ark.  609,  193  SW  95. 
519-28    Brana  v.  Brana,  139  La.  305, 
71  S  519. 

520-29    Dickinson  v.  E.  Co.,  90  N.  J. 
L.  158,  100  A  203. 

520-30  Crewdson  v.  Shultz  (CCA), 
254  Fed.  24;  Viall  v.  Mfg.  Co.,  90 
Conn.  694,  98  A  329;  Berkshire  v.  Hall 
(Mo.  App.),  202  SW  414. 
521-31  Plonsky  v.  Morrison,  198 
Mo.  App.  247,  201  SW  595. 
522-32  Meacham  v.  O'Keefe  (Tex. 
Civ.),  198  SW  1000. 

522-35     Gooch  v.  Hospital,  239  Fed. 
828,  152  CCA  614. 

523-39     Peruvian  Panama  Hat  Co.  v. 
Marcus,  164  NYS  821. 
525-49     Jaggers  v.  Sparks,  127  Ark. 
567,  193  SW  67. 

526-57    Peper  Auto.  Co.  ».  Trust  Co. 
(Mo.  App.),  187  SW  109. 
528-64    Viall  v.  Mfg.  Co.,  90  Conn. 
694,  98  A  329. 

530-74    Fitzgerrell  v.  Trust  Co.  (Mo. 
App.),  187  SW  600. 
531-181     Livingston    v..  Pugsley,    124 
Ark.  432,  187  SW  925. 
531-85     Bush  v.  Block,  193  Mo.  App. 
704,  187  SW  15a. 

535-35    Stahr  v.  E.  Co.,  180  Ky.  1, 
2(Jl  SW  451. 

538-16    Chicago  B.  &  Q.   B.  Co.  v, 
Dawson,  245  Fed.  338,  157  CCA  530. 
539-17    Puget   Sound   Traction  L.   & 
P.   Co.  V.  Freseoln,  245  Fed.   301,  157 
CCA  493. 

539-18  Abilene  G.  &  E.  Co.  v. 
Thomas  (Tex.  Civ.),  211  SW  600. 
540-20  Elliott  Co.  v.  Eoto  Co.,  242 
Fed.  941,  155  CCA  529;  Wisenbaker  v. 
Yellow  Pine  Co.,  18  Ga.  App.  602,  89 
SE  1096;  Kahn  v.  Johnston,  177  App. 
Div.  383,  163  NYS  -  984;  McCully  ;;. 
Heaveme,  82  Or.  650,  160  P  1166,  162 
P  863;  Trinity  County  Lumb.  Co.  v. 
Conner  (Tex.  Civ.),  187  SW  1022. 
541-21  Eastman  v.  Barker,  78  N.  H. 
183,  98  A  65;  Harrison  v.  Dickerson, 
89  N.  J.  L.  712,  99  A  325;  Munson  v. 
Baldwin,   93    Wash.    36,    159    P    1070; 


Crouch  v.  Crouch,  78  W.  Va.  708,  90 
SE  235. 

541-23  Bradley  v.  McDonald,  218  N. 
Y.  351,  113  NE  340;  KTewgent  v.  Als- 
berg,  173  App.  Div.  878,  160  NYS  71; 
Stratton  v.  Holden,  91  Vt.  1,  99  A  272. 
541-25  Perry  v.  Coal  Co.,  170  Ky. 
824,  186  SW  875;  Smithman  v.  Gray 
(Mich.),  168  NW  998;  McMichael  v. 
Horay,  90  N.  J.  L.  142,  100  A  205. 
544-31  Boyken  v.  Sharp,  193  Mo. 
App.  607,  187  SW  90. 
550-51  Lashbrooke  v.  Cole,  124  Ark. 
48,  186  SW  317. 

557-76    Cluue    v.    School    Dist.,    166 
Wis.  452,  166  NW  11. 
557-81    Cooley  v.  Maine,  183  la.  560, 
165  NW  1015. 

558-82  Sisson  v.  Todd,  103  Misc.  99, 
170  NYS  652. 

564-14  P.  V.  Eussell,  283  HI.  520, 
119  NE  617;  Terrky  v.  Terrky,  160 
NYS  1016. 

565-15  P.  V.  Eussell,  283  HI.  520, 
119  NE  617. 

566-18     Travis  v.  Sitz,  135  Tenn.  156, 
185  SW  1075,  LEA1917A,  671. 
566-19     Millen  v.  Potter,  201   Mich. 
1,  166  NW  948. 

566-21  Quereau  v.  E.  Co.,  251  Fed. 
98'6;  J.  E.  Watkins  Medical  Co.  «. 
Home,  133  Ark.  570,  203  SW  24;  Wil- 
liams V.  MacDonaia  (Cal.),  182  P  29; 
Driskal  V.  Ins.  Co.,  21  Ga.  App.  777,  95 
SE  268;  Warner  v.  Pittsfleld,  231  Mass. 
138,  120  NE  379;  Cinamon  v.  Eubber 
Co.,  229  Mass.  33,  118  NE  327;  Hoopeg  i 
V.  Co.  (Mo.  App.),  200  SW  443;  Allaire, 
Woodward  &  Co.  v.  Eemedy  Co.,'  100 
Neb.  726,  161  NW  250;  Eyan  v.  Bul- 
lion, 100  Neb.  705,  161  NW  167;  Cahill 
V.  Wissner,  183  App.  Div.  659,  170  NYS 
1000;  Steinman  v.  Coal  Corp.,  121  Va. 
611,  93  SE  684;  S.  v.  Superior  Court,. 
101  Wash.  144,  172  P  336. 
568-22  Cooley  v.  Maine,  183  la.  560, 
165  NW  1015. 

568-24    Beaufort     Lumber      Co.     v. 
Drainage,  174  N.  C.  647,  94  SE  457. 
568-26     La    Plant    v.    Beechley,    182 
la.  452,  165  NW  1019. 
570-32     Goldsmith  v.  Engs,  169  NYS 
828. 

571-39  Minneapolis  Gas  Light  Co. 
V.  Minneapolis,  140  Minn.  400,  168  NW 
588. 

572-45    Hobson      v.      Lenox      (Mo. 
App.),  201  SW  964. 
573-49    U.  S.  V.  Salen,  244  Fed.  296; 
Terrell    v.    Nelson    (Ala.),    74    8    929; 
Thrasher  v.  Miller,  145  Ga.  459,  89  SE 
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422;  JaekBon  v.  Board,  280  111.  526,  117 
NE  705;  Lloyd  v.  Stamping  Co.,  224 
Mass.  574,  113  NE  456;  CahUl  v  Wiss- 
ner,  183  App.  Div.  659,  170  NTS  lOOO. 
[e]  Judgment  after  demurrer  sus- 
tailied  and  failure  to  amend,  not  con- 
clusive. Royal  Ins.  Co.  v.  Stewart  (Ind. 
App.),  121  NE  307. 

574-50  Keown  v.  Keown,  231  Mass. 
404,  121  NE  153;  Dalton  v.  Mertz,  197 
Mich.  390,  163  NW  912;  Owens  v.  Lum- 
ber Corp.,  108  S.  C.  258,  94  SE  15. 
575-52  8.  V.  District  Ct.,  136  Minn. 
151,  161  NW  388. 

576-55  Wade  v.  Peters,  89  Or.  233, 
173  P  567.  See  infra,  16  B,  4,  d. 
577-63  Hobson  v.  Lenox  fMo.  Add.), 
201  SW  964;  Cahill  i;.  Wissner,  183 
App.  Div.  659,  170  NYS  1000;  Smith  v. 
E.  Co.,  136  Tenn.  282,  189  SW  367; 
Payne  v.  Co.  (Va.),  98  SE  34. 
[b]  Dismissal  by  stipulation,  as  to 
one  of  the  defendants,  on  a  joint  note, 
does  not  constitute  a  bar  to  the  action, 
Seymour  State  B.  v.  Rettler,  164  Wis. 
619,  160  NW  1084. 

57S-64  Cybur  Lumb.  Co.  v.  Erkhart, 
247  Fed.  284,  159  CCA  378;  J.  E.  Wat- 
kins  Medical  Co.  v.  Home,  133  Ark. 
.570,  203  SW  24;  Foster  v.  Branen 
(Cal.),  172  P  382. 

581-70     Doan  v.  Bush,  130  Ark.  566, 
198  SW  261,  LEA1918B,  523;  Progres- 
sive   Const.    &    L.    Co.    V.    SayrjB,    174 
App.  Div.  456,  161  NYS  218. 
585-80     Oklahoma  Coal  Co.  v.  Corri- 
gan  (Okl.),  168  P  1024. 
[d]    A  mere  dismissal  has  not  the  ef- 
fect of  res  judicata.    Laenger  v.  Laen- 
ger,  138  La.  532,  70  S  501. 
588-88     Hemingway    v.    Lumb.    Co., 
125  Ark.  400,  188  SW  1186;  Walton  v. 
Pryor,  276  111.  563,  115  NE  2. 
588-89     Hoopes   v.    Co.    (Mo.    App.), 
200  SW  443. 

589-90     Westinghouse    T.    B.    Co.    v. 
Orr,  252  Fed.  392,  164  CCA  316. 
589-91     Thorburn      v.       Gates,      103 
Misc.  292',  171  NYS  198;  S.  v.  Superior 
Court,  101  Wash.  144,  172  P  336. 
592-99     E.    O.   Barnett   Bros.   v.   As- 
sur.    Co.,   132    Ark.   434,    201   SW   282; 
Aekerman  v.  lasillo,  171  NYS  79. 
592-5     IT.  S.  Farm  Land  Co.  v.  Jame- 
son, 246  Fed.  592,  158  CCA  562;  Muir 
i:  Morris,  257  Fed.  150;  E.  O.  Barnett 
Bros.  V.   Assur.   Co.,  132  Atk.  434,  201 
SW   282;    Malloy  v.   Hdw.   Co.,   90   Or. 
303,  173  P  207,  175  P  659,  176  P  589. 
[a]     An  involuntary  nonsuit  is  not  a 
final  decision  on  the  merits  barring  a 


further  action  on  the  same  subject- 
matter.  S.  V.  Laundry  Co.  (Mo.  App.), 
190  SW  951. 

594-6     Woodruflf  v.  Oil  Co.,  142  La. 

368,  76  S  803. 

595-12  Santowsky  v.  McKey,  249 
Fed.  51,  161  CCA  111;  Reidy  v.  Ken- 
nedy (Mass.),  124  NE  289;  Desmond  v. 
Fawcett,  226  Mass.  100,  115  NE  280, 
LEA1917D,  408;  S.  v.  Eobertson  (Mo.), 
187  SW  34;  Moore  v.  Harkins  (N.  C), 
101  SE  664;  Moline  El.  Co.  v.  Eeal  Est. 
&  Inv.  Co.,  57  Okl.  478,  157  P  99. 
596-13  [b]  A  temporary  restrain- 
ing order,  made  on  application  for  a 
temporary  injunction  in  any  suit  pend- 
ing, is  not  final,  and  does  not  render 
the  issues  involved  res  judicata.  San- 
towsky V.  McKey,  249  Fed.  51,  161 
CCA  111. 

600-33  [b]  Where  judgment 
against  one  defendant  is  reversed, 
judgment  in  favor  of  his  co-defendant 
becomes  res  adjudicata  on  a  subsequent 
trial.  Sparks  v.  E.  Co.,  109  S.  C.  146, 
95  SE  344. 

601-36  Sabine  Hdw.  Co.  *.  Lumb. 
Co.,  248  Fed.  123,  160  CCA  263;  Mc- 
Clelland V.  Rose,  247  Fed.  721,  159 
CCA  579,  AnnCasl918C,  341;  In  re 
Dashiell,  246  Fed.  366,  158  CCA,  430; 
All  V.  All,  250  Fed.  120;  Smith  v.  Firat 
Nat.  Bank,  103  Misc.  274,  170  Ni;S 
127. 

601-37  Beyer  v.  City,  249  Fed.  849, 
162  CCA  83;  Johnson  v.  Garner,  233 
Fed.  756;  Village  Mills  Co.  v.  Oil  Co. 
(Tex.  Civ.),  186  SW  785. 
602-39  Dunscomb  v.  E.  Co.,  246  Fed. 
394,  158  CCA  458. 

602-41  Attorney  of  party.— Bell  v. 
George,  275  Mo.  17,  204  SW  616. 
602-45  Columbia-Knickerbocker  Tr. 
Co.  V.  Abbot,  247  Fed.  833,  160  CCA 
55;  In  r?  Dashiell,  246  Fed.  366,  158 
CCA  430;  Golden  v.  Lewis,  177  Ky. 
366,  197  SW  798. 

603-46    Ladany  v.  Assad,   91    Conn. 
316,  99  A  762;  Smith  v.  Imp.  Co.,  104 
Misc.  483,  172  NYS' 65. 
607-65     Brooks   v.    Neal,    223    Mass. 
467,  112  NE  78. 

608-69  Hedges  v.  Mehring  (Ind. 
App.),  115  NE  433. 

609-71  See  Horner  v.  Hamner,  249 
Fed.  134,  161  CCA  186,  LBA1918B, 
465. 

611-81  National  Bank  v.  By.,  107 
S.  C.  28,  91  SE  972. 
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612-84    Ketelsea   v.   StUz,    184    Ind. 
702,  111  NE  423;  Brtel  v.  By.  &  L.  Co., 
164  Wis.  380,  160  NW  263. 
614-92     Bluefields  S.  S.  Co.  v.  Fruit 
Co.,  243  Fed.  1,  155  CCA  531;  Massey  v. 
Doke,  123  Ark.  211,  185  SW  271;  In  re 
Mesa's   Est.,   172    App.   Div.   467,    159 
NTS  59;    Weer  v.  Bell   (Okl.),   167  P 
201;    Matlock   v.   Matlock,   86    Or.   78, 
167   P   311;    Cattlemen's   Trust    Co.   ». 
Blasingame   (Tex.   Civ.),   184  SW  574; 
Eieger  v.  Abrams,  98  Wash.  72,  167  P 
76,  LEA1918A,  362. 
615-93     People    v.    Surety    Co.,    171 
App.  Div.  15,  156  NYS  1027. 
615-95     De  Loach  v.  E.  Co.,  144  Ga. 
678,  87  SE  889;  Bacon  v.  Eeighelt,  272 
111.  90,  111  NB  565;  Hardin  v.  Cement 
Co.,  89  Wash.  320,  154  P  450. 
V15-96     Snyder  v.  Coal  Co.,  228  Fed. 
21,   142   CCA  477;   Wayne   County   Se- 
curities Co.  V.  Hughitt,  228  Fed.  816; 
Young  f.  Kaufman,  172   Cal.  546,  157 
P  1007;  Purcell  v.  Mining  Co.,  29  Cal. 
App.  504,  156  P  1009;  Borges  v.  HUl- 
man,  29  Cal.  App.  144,  154  P  1075;  Ar- 
nold V.  Eoup,  61  Colo.  316,  157  P  20!B; 
Sill  V.  Dev.  Co.  (Del.),  97  A  617;  Har- 
ris V.   Neil,   144   Ga.   519,   87   SE   661; 
Loganville    Bkg.    Co.    v.   Forrester,    17 
Ga.  App.  246,  87  SE  694;  Anderson  v. 
Coolin,  28  Ida.  494,  155  P  677;  Hutson 
V.  Hudelson,  288  111.  454,  123  NE  524;, 
Dodge  V.  Thomas,  272  III.  80,  111  NB 
601;   Heard  v.   Higginbotham,  168   Ky. 
668,  182  SW  846;  Darcourt  v.  Brunet, 
139  La.  486,  71  S  776;  Habib  v.  Evans, 
222  Mass.  480,  111  NB  362;  La  Yasser 
V.  Lumb.  Co.,  190  Mich.  403,  157  NW 
74;  Boyken  v.  Sharp,  193  Mo.  App.  607, 
187  SW  90;   Dovey  v.  Dovey,  99  Neb. 
627,  157  NW  331;   Bodie  v.  Bates,  99 
Neb.  253,  156  NW  8;  Bennett  v.  Piatt, 
85  N.  J.  Eq.  436,  96  A  482;  Savage  v. 
Edgar,  85  N.  J.  Bq.  420,  97  A  164;  Sil- 
berstein  v.  Silberstein,  218  N.  Y.  525, 
113    NE    495;    Yonkers    Sav.   Bank   v. 
Fid.  &  Cas.  Co.,  173  App.  Div   153,  159 
NTS    840;    Fleischman    v.   Steele,    171 
App.  Div.  336,  157  NYS  353;  Butler  v. 
Stellman,  93   Misc.   151,   167   NYS  22; 
Eandolph  v.  Heath,  171   N.  C.  383,  88 
SE  731;   Midland  Sav.   &  Loan  Co.  v. 
Sutton,  55  Okl.  84,  154  P  1133;  Adama 
V.  Life  Ins.   Co.    (Tex.   Civ.),   185  SW 
610;  Koontz  V.  Mylius,  77  W.  Va.  499, 
87  SE  851. 

617-99     Hutson  v.  Hudelson,  288  111. 
454,  123  NE  524. 

eiS-5     Owen  v.  Cox,  122  Ark.  78,  182 
SW  559. 


619-14    Hewitt    v.    Sugar    Co.,    230 
Fed.  394,  144  CCA  536. 
619-15     Hunter  v.  City  of  Eoseburg, 
80  Or.  588,  156  P  267,  157  P  1065. 
620-21     Harms  v.  Stern,  229  Fed.  42, 

145  CCA  2;  Aetna  Ins.  Co.  v.  Dancer 
(Tex.  Civ.),  181  SW  772. 
621-26    Jakel  v.   Seeck,   79   Or.  489. 

154  P  424,  155  P  1192. 
621-27     Niblack  v.   Knox,   101    Kan. 
4^0,  167  P  741;  Crow  i;.  Abraham,  86 
Or.  99,  167  P  590. 

621-28     Craver  v.  Wehr,  98  Wash.  56, 
167  P  98. 

623-36    Anderson    v.    Pub.    Co.,    132 
Minn.  30,  155  NW  1045;  Bodie  v.  Bates, 
99   Neb.  253,   156   NW   8;    Bernard  v. 
Land  Co.,  40  Nev.  89,  160  P  811. 
623-38     Harms  v.  Stern,  229  Fed.  42, 

146  CCA  2;  Dudgeon  v.  Haekley  (Mo.), 
182  SW  1004. 

625-50  Hewitt  v.  Sugar  Co.,  230 
Fed.  394,  144  CCA  536;  Sill  v.  Timber 
Dev.  Co.  (Del.),  97  A  6.17;  Laenger  v. 
Laenger,  138  La.  532,  70  S  501. 
625-58  Sauls  v.  Sherrick,  121  Ark. 
594,  182  SW  269. 

631-88  Nash  v.  Benari,  117  Me.  491, 
105  A  107;  Williams  v.  Hayti  (Mo.)-" 
184  SW  470;  Blackstone  Hall  Co.  v. 
Trust  Co.,  39  E.  I.  69,  97  A  484. 
631-89  Bluefields  S.  S.  Co.  v.  Fruit 
Co.,  243  Fed.  1,  155  CCA  531. 
633-94  Alexander  v.  Fountain,  195 
Ala.  3,  70  S  669;  Miller  «.  Kraus 
(Cal.),  155  P  838;  McNeills  v.  Thomp- 
son, 178  Ky.  90,  198  SW  571;  Childress 
V.  Flynn  (Mo.  App.),  181  SW  584; 
Utica  City  Nat.  Bk.  v.  Penwarden,  180 
App.  Div.  448,  167  NYS  680;  East  Ho- 
quiara   Co.  v.  Hoquiam,  90  Wash.  210. 

155  P  754. 

633-96  Bluefields  S.  S.  Co.^  v.  Fruit 
Co.,  243  Fed.  1,  155  CCA  531;  Phillips 
V.  Springer,  103  Kan.  108,  172  P  1017. 
633^97  Cooke  v.  Weed,  90  Conn. 
544,  97  A  765;  Gwinn  v.  Qamadanis,  17 
Ga.  App.  526,  87  SE  812. 
636-10  Hutchison  v.  Brown  (Okl.), 
167  P  624;  Johnstone  v.  Timber  Co., 
79  Or.  674,  156  P  286;  Davis  Colliery 
Co.  V.  Westfall,'  78  W.  Va.  735,  90  SE 
328. 

636-12  Louisville  &  N.  E.  Co.  v.  W. 
U.  T.  Co.,  233  Fed.  82,  147  CCA  162; 
Bistline  v.  V.  S.,-  229  Fed.  546,  144  CCA 
6;  Floyd  v.  Skillern,  121  Ark.  454,  181 
SW  298;  Loos  v.  Sav.  Bank,  174  la 
577,  156  NW  712;  Sander  v.  B.  Co.,  139 

n^-  M\  ''i  ®  ^^^'  McCarty  f.  Lumber 
Co.,  134  Tenn.  35,  182  SW  909;  Quall# 
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r.  Fowler  (Tex.  Civ.),  186  SW  256;  Mc- 

GilUvrae  v.  Bremerton,  90  Wash.  394, 

156  P  23;  GofE  v.  GofE,  78  W.  Va.  423, 

89  SE  9. 

637-14    Duncan  v.  Inv.  Co.,  54  Okl. 

680,  154  P  651. 

637-16     Sill     V.     Timber     Dev.     Co. 

(Del.),  97  A  617. 

637-17     Duncan  v.  Inv.  Co.,  64  Okl. 

680,  154  P  651. 

639-35     Sill     V.     Timber     Dev.     Co. 

(Del.),  97  A  617;  Townsley  v.  Ins.  Co., 

218  N.  Y.  228,  112  NE  924. 

639-37     Harris  v.  Neil,  144  Ga.   519, 

87  SE  661;  Nevins  v.  Coleman,  198  Mo. 

App.  252,  200  SW  445. 

640-43    Bodie  v.  Bales,  99  Neb.  253, 

156  NW  8. 

640-45     Darcourt  v.  Brunet,  139  La. 

486,  71  S  776. 

641-53     Cohn    &    Son   v.   Farkas,    17 

Ga.  App.  572,  87  SE  842. 

644-77     Hallagan  v.  Dowell,   179  la. 

172,  161  NW  177. 

644-79     Title   Ins.  &  T.   Co.  v.  Dev. 

Co.,  171  Cal.  173,  152  P  542;  Bieder  Co. 

V.  Eose,   138   Minn.  121,  164   NW  586. 

645-61     Cline   v.   Ey.    Co.,    231    Fed. 

238;   Nash  V.  Benari,  117  Me.  491,  105 

A  107. 

645-82     Ferguson    v.    Co.,    252    Fed. 

705,  164  CCA  545;  Lucas  v.  Iron  Wks., 

238  Fed.  823;  Weaver  v.  E.  Co.  (Ala.), 

76    S    364;     McDougald    v.    Lilienthal 

(Oal.),  164  P  387;  Plant  v.  Plant,  171 

Cal.   765,   154  P   1058;   Interstate   Sav. 

&  Tr    Co.  V.  Wyatt  (Colo.),  164  P.506; 

Clein   ;-.  Diamond,  17  Ga.  App.  652,  87 

SE   1101;  Prank  v.  Wolf,  17  Ga.  App. 

468,    87    SE    697;    Pembleton   v.    Assn. 

(111.),  124  NE  355;   Kenney  v.  Lodge, 

285    111.    188,    120    NE    631;    Cohn    v. 

Bromberg    (la.l     170   NW  478;   Barnes 

V.  Brownlee,  97  Kan.  517,   155  P  962; 

Welch  V.  Burrill,  223  Mass.  87,  111  NE 

774;    Barber  v.   Ins.    Co.,   269   Mo.   21, 

187    SW    867;'   Janous    v.    Bank,    101 

Neb.     393,     163     NW     327,     164     NW 

1053;    Bodie    v.    Bates,    99    Neb.    253, 

156    >TW    8;    Hanna    v.    Stedman,    185 

App.  Div.  491,  173  NYS  223;  Gustavus 

V.  Dahlmer,  98  Mise.  462,  163  NYS  132; 

Osborne  v.  Agency,  175   NYS   860;   In 

re    Dalrymple,    163    NYS    233;    In    re 

Balch's  Est.,  156   NYS  1006;   Bennett 

V.  Piatt,  85  N.  J.  Eq.  436,  96  A  482; 

Marin  v.  AugedaW,  32  N.  D.  536,  156 

NW  101;  Shufeldt  v.  Bank  (Okl.),  160 

P  923;   Hunt  v.  Snyder,  261  Pa.  257, 


104  A  603;    Southern  Ey.   Co.  i:  Wil- 
liams (Tenn.),  206  SW  186;  Van  Natta        ^ 
V.  Van  Natta  (Tex.  Civ.),  200  SW  907;  ' 
Wallace  v.  Schneider   (Tex.  Civ.),  185 

SW  333;  Kelly  v.  Kelly,  118  Va.  376, 
87  SE  5P7;  Crown  v.  Gulp,  97  Wash. 
480,  166  P  789;  Mallette  v.  Scheerer, 
164  Wis.  415,  160  NW  182. 
|b]  FuU  faith  and  credit,  means  to 
give  effect  to  all  the  terms  of  a  judg- 
mont.  A  part  cannot  be  given  effect 
and  a  part  rejected.  Gundlach  v.  Park, 
140  Minn.  78,  165  NW  969,  167  NW 
302. 

647-84  [b]  Judgment  for  wrong- 
ful death  will  not  be  enforced  in  sister 
state,  where  such  state  forbids  such 
an  action.  Kenney  ■(/..Lodge,  285  111. 
188,  120  NE  631. 

647-85  Beal  v.  Carpenter,  235  Fed. 
273,  148  CCA  633. 

647-86  Leighty  v.  Tichenor,  173 
App.  Div.  228,  159  NYS  457. 
647-87  Cheshire  Nat.  Bank  v. 
Jayneg,  224  Mass.  14,  112  NE  500; 
Kaufman  r.  Kaufman,  177  App.  Div. 
162,  163  NYS  566. 

648-88  Pembleton  v.  Assn.  (111.), 
124  NE  355. 

649-96  Ebner  v.  Steffanson  (N.  D.), 
172  NW  857;  Porte  v.  E.  Co.,  162  Wis. 
446,   156  NW  469. 

650-97  Schroeder  v.  Edwards,  267 
Mo.  459,  184  SW  108. 
650-98  Van  Natta  v.  Van  Natta 
(Tex.  Civ.),  200  SW  907. 
[b]  What  is  a  final  judgment,  see  Eb- 
ner v.  Steffanson  (N.  D.),  172  NW  867. 
650-99  Nelson  v.  McMillan,  176  la. 
561,  156  NW  327. 

651-1     Gustavus  v.  Dahlmer,  98  Misc. 
462,  163  NYS  132. 
652-2     Nash  v.  Benari,  117  Me.  491, 

105  A  107;  McCrory  v.  Donald  (Miss.), 
SO  S  643;  Adams  v.  Dick,  103  Misc. 
259,  170  NYS  17. 

652-3  Beal  v.  Carpenter,  235  Fed. 
273,  148  CCA  633. 

652-4  Pearson  v.  Pearson,  104  Misc. 
675,  173  NYS  563;  Adams  v.  Dick,  103 
Misc.  259,  170  NYS  17;  Ackerman  v. 
lasillo,  171  NYS  79;  Hunt  v.  Snyder, 
261  Pa.  257,  104  A  603. 
[a]  A  decree  of  alimony  and  for  cus- 
tody of  children  is  not  binding  in  a 
sister  state  where  new  conditions  have 
arisen  in  such  state.  Geary  v.  Geary, 
102  Neb.  511,  167  NW  778. 
653-8  Haines  v.  Welker  &  Co.,  182 
la   431,  165  NW  1027. 
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657-28  NorriB  v.  Loyd,  183  la.  3056, 
168  NW  557. 

658-30  Dunlap  v.  Byers,  110  Mioh. 
109,  67  NW  1067;  Mallette  v.  Scheer- 
er,  164  Wis.  415,  160  NW  182,  holding 
decree  in  divorce  action  in  Illinois  di- 
recting husband  to  convey  lands  sit- 
uate in  Wisconsin  proper  basis  of  suit 
in  Wisconsin  to  set  aside  certain  con- 
veyances of  sueh  lands  by  the  husband 
and  to  require  him  to  convey  same  in 
pursuance  of  Illinois  decree. 
658-31  Wallace  v.  Schneider  (Tex. 
Civ.),  185  SW  333. 

659-34  Gasquet  v.  Fenner,  235  Fed. 
997;  Paul  V.  Paul  (8.  D.),  170  NW  658. 
659-35  Gdynor  v.  Tier,  97  Misc.  662, 
162  NYS  463. 

660-37  Cowen  v.  Culp,  97  Wash. 
480,  166  P  789. 

660-38     Gustavus     v.     Dahlmer,     98 
Misc.  462.  163  NYS  132. 
661-42     See  Fall  v.  Eastin,  215  TJ.  S. 
1,  30  Sup.  Ct.  3,  54  L.  ed.  65,  17  Ann 
Cas  853,  23  LEA  (NS)  924. 
661-43     Arndt     v.     Burghardt,     165 
Wis.  312,  162  NW  317. 
662-46     Gundlaeh  v.  Park,  140  Minn. 
78,  165  NW  969,  167  NW  302. 
662-47     Glue  Goose  M.  Co.  v.  Mining 
Co.,  245  Fed.  727,  158  CCA  129;  Cox  v. 
Eailway  C.  Assn.,  194  Mich.   213,  160 
NW  608. 

663-48  Wayne  County  Securities 
Co.  V.  Hughitt,  228  Fed.  816;  Cohn  v. 
Bromberg  (la.),.  170  NW  478;  Hanna 
V.  Stedman,  185  App.  Div.  491,  173 
NYS  223;  GustavuB  v.  Dahlmer.  98 
Misc.  462,  163  NYS  132;  Southern  Ey. 
Co.  V.  Williams  (Tenn.),  206  SW  186. 
664-50  Smithman  v.  Gray  (Mich.), 
168  NAV  998. 

664-53  Gustavus  v.  Dahlmer,  98 
Misc.  462,  163  NYS  132. 
665-57  Gustavus  v.  Dahlmer,  98 
Misc.  462,  163  NYS  132. 
666-58  Citizens'  State  Bank  v. 
Mellquist,  136  Minn.  19,  161  NW  210; 
Gustavus  V.  Dahlmer,  98  Misc.  462,  163 
NYS  132. 

668-63  Cohn  v.  Bromberg  (la.),  170 
NW  478. 

668-64  Paul  v.  Paul  (S.  D.),  170 
NW  658. 

669-68    Drtina   v.   Tea   Co,,   281    111. 
259,  118  NE  69;  MoNair  v.  Underwood: 
55  Okl.  585,  155  P  653. 
671-73    McLaughlin    v.    McLaughlin 
(Ak.),  79  S  354. 

[a]  That  a  divorce  a  mensa  et  thoro 
rendered  against  a  non-appearing  non- 


resident husband  is  a  personal  decree 
and  entitled  to  no  extra  territorial 
force  see  Pettis  v.  Pettis,  91  Conn.  608, 
101  A  13. 

671-74     Schenker    v.    Schenker,    181 
App.  Div.  621,  169  NYS  35. 
671-75    .Thompson   v.   Thompson    (N. 
J.  Eq),  103  A  856. 

671-77  Thompson  v'.  Thpmpson,  226 
TJ.  S.  551,  33  Sup.  Ct.  129,  57  L.  ed. 
347;  Thompson  v.  Thompson  (N.  J. 
Eq.),  103  A  856;  Commissioner  v.  Pat- 
terson, 169  NYS  316. 
672-81  Thompson  v.  Thompson  (N. 
J.  Eq.),  103  A  856;  Gilson  v.  Airy,  181 
App.  Div.  761,  169  NYS  242;  Commis- 
sioner V.  Patterson,  169  NYS  316. 
674-86  Thompson  v.  Thompson  (N. 
J.  Eq.),  103  A  856;  Deyette  v.  Deyette 
(Vt.),  104  A  232. 

674-87  Deyette  v.  Deyette  (Vt.), 
104  A  232. 

677-97  Cline  v.  Ey.  Co.,  231  Fed. 
238. 

684-27    Eose  v.  Parker,  116  Me.  52, 
99    A    817;    Gustavus   v.    Dahlmer,    98 
Misc.  462,  163  NYS  132. 
[c]    In  case  construing  a  federal  stat- 
ute a  decision  by  the  U.   S.   Supreme 
Court  is  binding  on  state   court.    Pol- 
luck  V.  n.  Co.  (8.  D.),  166  NW  641. 
687-37     Title  Ins.  &  Tr.  Co.  v.  Dev, 
Co.,  171  Cal.  173,  152  P  542. 
691-56     Hanna  v.  Stedman,  185  App. 
Div.  491,  173  NYS  223. 
693-64     Kerr  v.  Tagliavia,  101  Misc. 
614,  168  NTS  697;     Gustavus  v.  Dahl- 
mer, 98  Misc.  462.  163  NYS  132. 
694-70     Kerr  v.  Tagliavia.  101  Misc. 
614,  168  NTS  697. 

698-82      First   Nat.    Bank   t,-.    Hahn, 
197  Mo.  App.  593,  198  SW  489. 
698-84      Cullen   v.   Walsh,    179   App. 
Div.   9,   166   NYS  233. 
699-90    Meyer  r.  Jones,  32  Cal.  App. 
378,  163  P  67. 

700-96  Combes  v.  Hoffman,  87  N.  J. 
Eq.  148,  99  A  607. 

700-97  Leonard  v.  Boss,  56  Okl.  118, 
155  P  885. 


JTIDGMENTS    AND    DECEEES,    EN- 
FORCEMENT OF 
715-lG     Jameson  v.  Oil  Co.,  173  Cal 
612,  160  P  1066. 

717-21     U.   S.  V.  Board,  229  Fed.   . 
143   CCA   303;      Gibbons  v.  Harvestei 
Co.,  146  Ga.  467,  91  SB  482. 
722-45      Old  Dominion   Pants   Co.  V. 
Mewborn,   172   N.   C.   332.  90    SE  311. 
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724-46    C.  A.  Jowers  &  Son  v.  Hdw. 
Co.,  21  Ga.  App.  751,  94  SE  1044. 
725-52     Petrie   v.   Buffington,   79   W. 
Va.  113.  90  SB  557. 

726-57  S.  ex  rel.  Capitain  v.  Graves 
(Mo.),  190  SW  859;  Lee  v.  Dolan,  34 
N.  D.  449,  158  NW  1007;  Collin  Coun- 
ty Nat.  Bk.  V.  Satterwhite  (Tex.  Civ.). 
1§4  SW  338. 

728-68      Cowen  v.  Gruber,  176  App. 

Div.  905,  162  NYS  1053. 

736-99     Landis    v.    Sanner,    146    Ga. 

606,  91  SE  688. 

737-2       Old    Dominion   Pants    Co.   v. 

Mewborn,  172  N.  C.  332,  90  SE  311. 

743-37  Echavarria  v.  Alers,  23  P.  E. 
102. 

743-33  [b]  Bond  must  be  filed  in 
statutory  time. — Hatch  v.  Judge,  200 
Mieh.  1.  166  NW  218. 
745-45  [a]  Intermediate  appellate 
courts. — This  statute  has  been  held  not 
to  apply  to  intermediate  appellate 
courts.  Sublette  v.  E.  Co.,  76  Mo.  App. 
480. 

745-47  Brown  v.  Wilson,  59  Ga.  604; 
Dunton  v.  McCook,  120  la.  444,  94  NW 
942;  Ha,it  v.  Ensign,  61  la.  724,  17 
NW  163;  People's  Sav.  Bk.  v.  Mc- 
Dowell (Mo.  App.),  204  SW  406; 
Stephens  v.  Koonce,  106  N.  C.  222,  11 
SE  996;  MeMasters  v.  Blair,  31  Pa. 
467;  Downer  V.  Dana,  22  Vt.  337; 
Henry  v.  Davis,  13  W.  Va.  230;  Eem- 
ington  V.  E.  Co.,  109  Wis.  154,  84  NW 
898,  85  NW  321;  Person  v.  Merrick, 
5  Wis.  231. 

746-52  Broyles  v.  Young,  19  Ga. 
App.  294,  91  SE  437. 
747-57  Eoger  v.  Levert  Co.,  237  Fed. 
737,  150  CCA  491;  Madison  Supply  & 
Hdw.  Co.  V.  Sidwell,  20  Ga.  App.  471, 
93  SE  117. 

750-64  Seip  v.  Wright,  173  N.  C. 
14,  91  SE  359. 

750-65  Anderson  v.  Bank,  82  Or.  357, 
159  P  1033 

750-7 -L  Eoger  v.  Levert  Co.,  237  Fed. 
737,  150  CCA  491. 

750-73      O'Connor  v.  Caplan    (Del.), 
106  A  48;    Jeflf^rson  v.  Padley,  6  Boyce 
(Del.)  553.  100  A  600. 
751-75    Seip  v.  Wright,  173  N.  C.  14, 
91  SE  359. 

751-76  O'Connor  v.  Caplan  (Del.), 
106  A  48. 

751-78      Eoger  v.  J.  B.  Levert   Co., 
237  Fed.  737.  150  CCA  491. 
751-79    Kansas  City  «.  Field,  270  Mo. 
500,  194  SW  39. 


752-83     Cole  v.  Schamber,  36  S.  D. 

424,   155   NW   189. 

753-89     Koontz  v.  La  Dow,  133  Ark. 

523,  202  SW  686;    Henry  u.  Thisler,  62 

Colo.  1,  155  P  1177. 

756-96    Koontz  «.  La  Dow.  133  Ark. 

523,  202  SW  686. 

77e-i92  In  re  Jewelry  Co.,  239  Fed. 
373. 

777-3  Jameson  v.  Oil  Co..  173  Cal. 
612,  160  P  1066. 

[a]  On  affirmance  with  costs  and  re- 
mand, the  clerk  may  issue  an  execu-' 
tion  for  coats  without  an  order  of 
court.  Mayer  v.  Buchanan,  3  Cal.  '212. 
783-43     Kenley  v.  Eobb  (Tex.  Civ.), 

193  SW  375. 

786-65     Eawleigh  Med.  Co.  v.  Aber- 

nathy   (Mo.  App.),  196  SW  1042. 

788-74    Anderson    v.    Bank.    82    Or. 

357,  169  P  1033. 

790-89     S.  V.  Graves  (Mo.).  190  SW 

859. 

798-23     Erratum. — Cross-reference 

should,  read,  see  infra,  II,  B,  2,  h, 

820-56    SaflEold  v.  Evans,  146  Ga.  180. 

91   SE  21. 

826-93     Smith  v.  Dwight,   80   Or.  1, 

148  P  477,  156  P  573. 

831-35      First  Nat.  Bank  v.  McFar- 

lin,  146  Ga.  717,  92  SE  69. 

831-36     Des  Moines  Packing  Co.  v. 

Uncaphor,    174   la.    39,   156    NW   171; 

Schultz  V.  Selberg,  80  Or.  668,  157  P 

1114. 

831-37    Eoberts  v.  Bros.,  180  Ky.  315, 

202  SW  659;  Eowland  Hdw.  &  Supply 

Co.  V.  Lewis,  173  N.  C.  290.  92  SE  13. 

835-53      Loud  v.   Hanson,   53   Mont. 

445,  164  P  544. 

835-57    Frederick  v.  Nuzum,  38  S  D. 

72,  160  NW  65. 

[a]      Note  held  in  custodia  legis  not 

subject  to  execution.    Jensen  v.  Judge, 

194  Mich.  405.  160  NW  620. 
835-64    Gibbons  v.  Ellis  (Colo.),  165 
P  783. 

836-65     Beal  v.  Carpenter,  235  Fed. 

273,  148  CCA  633. 

836-66      Loud   v.   Hanson.  53   Mont. 

445,  164  P  544. 

836-67    Gault  v.  Wiens.  32  Cal.  App. 

1,  161  P  996;     Herzog's  C.  &  S.  Co.  v. 

Fedorko   (N.  J.  L.),  105  A  21. 

836-70  ■    [a]      Pledged  property  not 

delivered  is  not  subject  to  execution. 

Interstate  Bkg.  &  Tr.  Co.  v.  Brown,  235 

Fed.  32,  148  (JOA  526. 

837-74     Interstate  Bkg.  &  T.  Co.  v. 

Brown,  235  Fed.  32,  148  CCA  526. 
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841-95      Potvin  v.    Wickersham,    15 

Wash.  646,  47  P  25. 

844-12     GauU  v.  Wiens,  32  Cal.  App. 

1,  161  P  996;    First  Nat.  Bk.  v.  McFar- 

lin,  146  Ga.  717,  92  SE  69;     Kenley  v. 

Robb   (Tex.  Civ.),  193   SW  375. 

845-14     Jackson  v.  Elec.  E.  Co.,  233 

Fed.   784;      Schultz  17.   Selberg,   80   Oi. 

668,  157  P  1114. 

845-17    Hayes  v.  Carey,  287  111.  274, 

122  NE  524. 

846-18    'Williams  v.  Williams,  270  111. 

652,   110   NE   876. 

846-20    Sox  v^  Miracle,  35  N.  D.  458, 

160  NW  716. 

848-33       Schmidt   v.    Steinbach,    193 

Mich.  640,  160  NW  448. 

848-34   Michigan  State  Bank  v.  Kern, 

189  Mich.  467.  155  NW  502. 

855-80       Halladay    v.     Worthington, 

163  NYS  362;     Rowland  Hdw.  &  Sup. 

ply  Co.  V.  Lewis,  173  N.  C.  290,  92  SE 

13. 

859-1      Danford  v.   Lindsey.   178  la. 

834,  160  NW  318;    Frederick  v.  Nuzum, 

38  S.  D.  72.  160  NW  65. 

859-3    Virginia-Carolina  Chem.  Co.  v. 

Williams,  146  Ga.  482,  91  SE  543. 

862-17     Beal  v.  Carpenter,  235  Fed. 

273,  148  CCA  633;     Geo.  W.  Cable  Co. 

V.  Israel,  177  la.  579,  159  NW  241;  Lee 

V.  Dinamore.  39  S.  D.  26,  162  NW  749. 

863-18     Darnell  v.  Bank   (Okl.),  158 

P  921. 

863-19     Darnell  v.  Bank   (Okl.),  158 

P  921. 

865-29  Feldman  v.  Preston,  194  Mich. 

352,  160  NW  656;    Clifton  v.  Owens,  170 

N.  C.  607,  87  SE  502. 

867-33    Coyne  v.  Plume,  90  Conn.  293, 

97   A   337. 

867-34    Feldman     v.     Preston,     194 

Mich.  352,  160  NW  655. 

870-47      Coyne   v.   Plume,   90    Conn. 

293,  97  A  337. 

871-49      Hornbeck   v.   Barker    (Tex. 

Civ.),  192   SW   276. 

871-53      Armour  P.   Works  v.  Lacy, 

146  Ga.  467,  91  SE  482. 

872-58     Healey  v.  Tillberry.  192  Mo. 

App.   509,   183    SW   666. 

874-69       Gibbons   v.    Harvester    Co., 

146  Ga.  467.  91  SB  482. 

874-71     Torbit  v.  Jones,  145  Ga.  610, 

89  SB  696;    Caples  v.  Ward  (Tex.),  179 

SW  856. 

877-85     Simpson  v.  Bulkley.  140  La. 

589,  73  S  691,  LBA1917C,  494. 

877-87     Simpson  v.  Bulkley,  140  La. 

589,  73  S  691,  LKA1917C.  494. 


884-24     Danford  v.  Lindsey,  178  la- 
834,  160  NW  318. 

892-79    Fallin  v.  Stovall  &  Sons,  141 
La.  220,  74  S  911. 

895-91     Black  v.  Williamson,  15  Ala- 
App.  573,  74  S  397. 

902-41     Mullaney  v.  Cutting,  175  la. 
547,  154  NW  893. 

922-65    Holland  v.  Nichols,  136  Minn< 
354,  162  NW  468;      Hopping  v.  Hicks 
(Tex.  Civ.),  190  SW  1119. 
923-74    Morgan  v.  Eversnle.  171  Ky. 
624,   188   aw    645;      Buich   v.  Mounts 
(Xex.  Civ.),  185  SW  889. 
929-17      Drake   v.  Brickner,   180   la. 
1166,  163  NW  597;    Moorman  v.  Suprs., 
121  Va.  112,  92  SE  833. 
931-15     Smith  v.  Buggy  Co.   (Okl.), 
169  P  875. 

936-70    Frederick  v.  Nuzum,  38  S.  D. 
72,  160  NW  65. 

938-78    }IoppJng  v.  Hicks  (Tex.  Civ.), 
190  SW  j]J9. 

940-87    Burch  v.  Mounts  (Tex.  Civ.), 
185   SW  889. 

946-16    Fallin  v.  Stovall  &  Sons,  141 
La.  220,  74  S  911. 

947-20    Frederick  v.  Nuzum,  38  S.  D. 
72,   160   NW  65. 

948-22      Halladay     v.     Worthington, 
163  NTS  362. 

950-33     Beal  v.  Carpenter,  235  Fed. 
273,  148  CCA  633. 

951-37      Jensen  v.  Judge,  194  Mich. 
405,  160   NW  620. 

951-38      Feldman     v.     Preston,     194 
Mich.  352,  160  NW  655. 
952-48     Beal  v.  Carpenter,  235  Fed. 
273,  148  CCA  633. 

958-70     Cooley  v.  District  Court,  180 
la.  740,  163  NW  626. 
960-95    Bartlesville  Ziuo  Co.  v.  Jamei 
(Okl.),   166  P  1054. 
961-1     Schmidt     v.     Steinbach,     193 
Mich.  640,  160  NW  448;    Sox  v.  Miracle, 
35  N.  D.  458,  160  NW  716. 
964-21     Schmidt    v.    Steinbach,    193 
Mich.   640,   160   NW   448. 
967-37       W.    A.   Lathem    &   Sons  v. 
Stringer,  17  Ga.  App.  585,  87  SE  840; 
Smith  V.  Dwight,  80  Or.  1,  148  P  477, 
156  P  573. 

971-68      Drake  v.  Brickner,   180   la. 
1166,  163  NW  597. 

985-73     Morgan  v.  Bversole,  171  Ky. 
624,  188  SW  645;     Sandford  v.    Well- 
born, 85  N.  J.  Eq.  577,  96  A  1018. 
987-86    Morgan  v.  Bversole,  171  Ky. 
624,  188  SW  645. 

988-95     Schneider  «.  Schmidt,  86  N. 
J.  Eq.  366,  98  A  418. 
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1001-91     Goodyear  Tire  &  E.  Co.  v. 
Daniel,  72  Fla.  489,  73  S  592. 
1001-92      MeCabe  v.  Lee,  123  Ark. 
82,  184  SW  448. 

tVoL  161 

69-36     Baker  v.  Maxwell   (la.),  '16S 

NW  160. 

60-39      Baker  v.  Maxwell    (la.),   168 

NW    160. 

<S2-50      Baker  v.  Maxwell    (la.),   168 

NW  160. 

107-70    McDougall  v.  Bicker,  115  Me. 

357,  98  A   1025. 

124-41     Eehberg  v,  Peaeoek,  20  Ga. 

App.  53,  92  SB  397;    Webb  v.  Rehberg, 

18  Ga.  App.  537,  90  SE  100;    Crawford 

);.  Smith,  18  Ga.  App.  524,  89  SE  1053; 

Steed   V.    Wren    (Tex.    Civ.),    194    SW 

963. 

125-55      Pope  v.  Glenn   (Ala.),  75  S 

917. 

126-59    Mead  v.  Blurton  (Mo.  App.), 

l89   SW   637. 

127-61     [c]     Injunction. — Murphy  v. 

Eiecks  (Gal.  App.),  180  P  15. 

127-66     Southern  F.  Co.  v.  Thornton 

112  Miss.  258,  72  S  1002. 

129-74    Bead  P.  Co.  t;.  Wells,  18  Ga. 

App.  656,  90  SE  358. 

146-8     Williams  v.  Fertilizer  Co.,  18 

Ga.  App.  558,  89  SE  1091. 

162-34      Hensen  v.  Peter,  95  Wash. 

628,  164  P   512,  LBA1918F,   682. 

164-60     Graham     v.     Cansler     (Tex. 

Civ.),  191  SW  856;     Hopping  v.  Hicks 

(Tex.    Civ.),   190    SW   1119. 

166-68      Cherry  v.  Bank   (Okl.),  160 

P  895;      Kenley  v.  Eobb    (Tex.   Civ.), 

193  SW  375. 

166-69     Morgan  v.  Eversole,  171  Ky. 

624,  188   SW  645. 

171-9      Eauer  v.  Hertweck,   175   Cal. 

278,  165  P  946;     Kirkland  v.  Gaskins 

Co.,  20  Ga.  App.  235,  92  SE  965. 

175-35    McCoy's  Admr.  v.  E.  Co.,  174 

Ky.  186,  192  SW  45. 

179-45    S.  V.  McLemore,  99  Kan.  777, 

164  P  161. 

188-15      Holfelder   v.   Schramm,   255 

Pa.  493,  100  A  267. 

188-16     Graham    v.     Cansler     (Tex. 

Civ.),  191  SW  856. 

191-35      Ives  V.  Culton   (Tex.   Civ.), 

197  SW  619. 

194-66     Harrison  v.  Bank,  128  Ark. 

462,  194  SW  854;     Trefry  v.  Younger, 

226  Mass.  5,  114  NB  1033;    Woodruflf  v. 

trust   Co.,   173  N.   C.   546,   92   SE   496, 

LEA1917E,  897. 


201-33  Hayries  v.  Fertilizer  Works, 
146  Ga.  &32j  92  SE  648;  Keystone  Col- 
lieries V.  Mudge,  256  Pa.  130,  I'M  A 
526;  Hopping  v.  Hicks  (Tex.  Civ.). 
190  SW  1119. 

202-35  Morris  v.  Bank,  20  Ga.  App. 
60,  92  BE  396;  Thomasville  L.  S.  Co.«. 
Bumey,  19  Ga.  App.  703,  91  SE  1062; 
Forbes  v.  Evans,  256  Pa.  586,  100  A 
943. 

202-42  Garrett  v.  Williams,  20  Ga. 
App.  738,  93  SE  231. 

205-64  Hoevel  v.  Hoevel  (Mo.),  199 
SW  402. 

205-65  In  re  White's  Est.,  87  N.  J, 
Eq.  294,  99  A  606. 

205-66  Iiieblin  v.  Leather  Co.,  82 
Or.  22,  160  P  1167. 
206-68  Wallace  &  Sons  Mfg.  Co  «. 
Mfg.  Co.,  196  Mo.  App.  40,  189  SW  32. 
206-71  Holfelder  v.  Schramm,  255 
Pa.  493,  100  A  267. 
210-89  Harbangh  v.  Irr.  Co.,  31  Cal. 
App.  764,  161  P  755;  Keystone  Col- 
lieries V.  Mudge,  256  Pa.  130,  100  A 
526. 

210-94  Holly  v.  Kellogg,  85  N.  J. 
Eq.  301,  98  A  640;  Harris  v.  Distribut- 
ing Co.,  172  N.  C.  14,  89  SE  789. 
211-95  American  Nat.  Bk.  v.  Strong 
(Tex.  Civ.),  188  SW  1014. 
215-27  Luckett  v.  Hammond  (Ind.), 
116  NE  81. 

215-28  Olp  V.  Meyer,  277  111.  202, 
115  NE  221;  Graham  v.  Cansler  (Tex. 
Civ.),  191  SW  856. 

216-30  Hoevel  v.  Hoevel  (Mo.),  199 
SW  402. 

219-46      Hancock   v.   Guano    Co.,   19 
Ga.  App.  185,  91   SE  246;     Wilkes   f. 
Branch,  18  Ga.  App.  780,  90   SE  722; 
Clark  V.  Tandy,   101  Kan.  328,  167  P 
1039;    Engle  v.  Lumb.  Co.,  173  Ky.  35, 
189  SW  1146;     Smith  v.  Lumb.  Co.,  172 
Ky.  607,  189  SW  912;    Lieblin  v.  Leath- 
er Co.,  82  Or.  22,  160  P  1167. 
219-47    Toledo  C.  Co.  v.  Johnson,  194 
111.  App.  159;     Hopping  v.  Hicks  (Tex. 
Civ.),  190  SW  1119. 
219-49      Eobinson   v.   Estey,   18    Ga. 
App.  525,  89  SE  1049. 
222-83     Vanasae  Land  Co.  v.  Hewitt, 
95  Wash.  643,  164  P  196. 
227-16      Stevens  Mills  Paper  Co.  v. 
Myers,  116  Me.  73,  100  A  11. 
231-50    Papa  v.  Manalo,  29  P.  I.  360. 
[b]     Eight  to  redeem. — ^Urrutia  &  Co. 
V.  Moreno,  28  P.  I.  260. 
233-70    Albert  Solberg  &  Co.  V.  Ret- 
tinger  (N.  D.),  168  NW  572. 
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233-71  [a]  Demand  for  retum  un. 
necessary. — ^Albert  Solberg  &  Co|.  v. 
Bettinger  (N.  !).),  168  NW  572. 
235-78  Moorman  v.  Board  of  Suprs., 
121  Va.  112,  92  SE  833. 
235-80  Alagar  v.  Piode  Roda,  29  P. 
I.  129. 

246-55    Webb  v.  Fertiiizer  Works,  21 
Ga.  App.  409,  94  SE  610. 
346-57    Webb  v.  Fertilizer  Works,  21 
Ga.   App.   409,   94   SE   610. 
251-97    [c]    Conclusive  as  to  fact  of 
Ber7ice. — Cochran  v.  Whitworth,  21  Ga. 
App.   406,   94   SE   609. 
269-25      Tatlow  v.  Bacon,  101   Kan. 
26,  165  P  835. 

269-26  [a]  Affidavit  for  arrest. — 
Ex  parte  Keene,  34  Gal.  App.  263,  167 
P  194. 

269-27  Barrows  v.  Case  (Colo.),  165 
P  779;  Delbon  v.  Krautwald,  165  NYS 
534. 

269-28  Syrkin  v.  Kesner,  175  Appl 
Div.  321,  161  NYS  924;  Ilczyszyn  v. 
Choquet,  39  R.  I.  496,  99  A  10;  Max- 
well V.  Horton,  107  S.  C.  380,  93  SE  4. 
270-33  Oakley  v.  Lasater,  172  N.  C. 
96,  89  SE  1063. 

270-41  Tatlow  v.  Bacon,  101  Kan. 
26,  165  P  835. 

272-52      Barrett   Mfg.    Co.   v.   Shea, 
225  Mass.  252,  114  NB  307. 
273-54    Koch  v.  Costello  (N.  J.),  108 
A  225. 

273-57  Howard  v.  Roach,  226  Mass. 
80,  115  NE  289. 

273-60  Oakley  v.  Lasater,  172  N.  C. 
96,  89  SE  1063. 

317-50  Ho  Nina  v.  Collector,  28  P.  I. 
275. 

325-42  Anderson  v.  Dewey,  91  Conn. 
510,  100  A  99;  Crawford-Plummer  Co. 
V.  McCarthy,  227  Mass.  350,  116  NE 
575;  Ilezyszyn  v.  Choquet,  39  R.  I. 
496    99  A  10. 

336-62  Crawford-Plummer  Co.  V. 
McCarthy,  226  Mass.  80,  116  NE  575. 
353-46  Howard  v  Roach,  227  Mass. 
350,  115  NE  289. 

356-70  Erratum. — Cross-reference  to 
title  "SberifTs,  Constables  and  Mar- 
shals" should  be  to  the  title  "Pro- 
cess." 

357-77  Robinson  v.  Shively  (N.  D.), 
167   NW  388. 

359-95  Erratum. — Cross-reference  to 
the  title  "Sheriffs,  Constables  and 
Marshals"  should  be  to  title  "Pro- 
cess." 

386-45  Douglass  v,  Gyulai  (La.),  80 
p  258. 


387-50    Douglass  v.  Gyulai  (L^),  80 
S  258. 

392-70  Contra,  Burnley  v.  Stevenson, 
24  O.  St.  474,  15  Am.Rep.  621;  Mal- 
lette  V.  Scheerer,  164  Wisl  415,  160  NW 
182.  Oompare  Fall  v.  Eastin,  215  TJ. 
S.  1,  30  Sup.  Ct.  3,  54  L.  ed.  65,  17 
AnnCas  853,  23  LRA  (NS)  924. 
As  to  decree  In  equity  being  entitled 
to  full  faith  and  credit  in  state  other 
than  state  where  rendered,  see  15 
Standabd  Pboc.  659. 
413-84  Marshall  v.  R.  Co.,  201  Mich. 
167,  167  NW  19. 

414-90  Threewit,  v.  McFall,  196  111. 
App.  609. 

416-99  Threewit  v.  McFall,  196  111. 
App.    609. 

416-7  Marshall  v.  R.  Co.,  201  Mich. 
167,  167  NW  19. 

416-9  Marshall  v.  R.  Co.,  201  Mich. 
167,  167  NW  19. 

419-21     Jensen  v.  Circuit  Judge,  194 
Mich.  405,  160  NW  620. 
421-30     In  re  Zeis,  245  Fed.  737,  158 
CCA  139. 

425-54     Harburgh  v.  Irr.  Co.,  31  Cal. 
App.   764,   161   P   755. 
425-62     Harburgh  v.  Irr.  Co.,  31  Cal. 
App.  764,  161  P  755;    Hoevel  v.  Hoevel 
(Mo.),  199  SW  402. 

429-78  Random  v.  Random,  37  N.  J>. 
287,  163  NW  833. 

429-79  Sehutrum  v.  Hardw.  Co.,  101 
Misc.  115,  166  NYS  725;  P.  V.  Bar- 
rios, 23  P.  R.  195. 

429-80  Bryan,  c.  Berry,  8  Cal.  130; 
Garrett  v.  Garrett,  31  Cal.  App.  173, 
159  P  1059;  Barfield  v.  Barnes,  108  S. 
C.  1,  93  SE  425. 

429-81      American   Sur.   Co.  v.  Fish- 
back,  95  Wash.  124,  163  P  488. 
433-10      People's  Sav.  Bank  v.  Mc- 
Dowell. (Mo.  App.),  204  SW  406. 
435-24     Thomas  v.  Emanuel,  20  Ga. 
App.  494,  93  SE  114. 
437-32     Banks  v.  Giles,  20  Ga.  App. 
97,    92    SE    651. 

437-38  Hancock  v.  Guano  Co.,  19 
Ga.  App.  185,  91  SE  246;  Wilkes  v. 
Branch,  18  Ga.  App.  780,  90  SE  722; 
Robinson  v.  Estey,  18  Ga.  App.  525,  89 
SE   1049. 

440-63  Hancock  v.  Guano  Co.,  19 
Ga.  App.  185,  91  SE  246;  Wilkes  v. 
Branch,  18  Ga.  App.  780,  90  SE  722. 
450-11  Blackshear  Mfg.  Co.  v.  Mc- 
Clenny  (Fla.),  78  S  269;  Hammond- 
Gregg"  Co.  V.  Bradley  (Miss.),  80  S 
489;  Hume  V.  Rice,  86  Or,  93,  167  P 
578. 
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450-12  Phillips  v.  Thompson,  142 
La.  5,  76  S  215. 

450-13  Stokes  v.  Kingsbury  (Colo.), 
164  P  313;  Piatt  v.  Bouanchaud,  141 
La.  391,  75  S  91;  Harris  v.  Distribut- 
ing Co.,  172  N.  C.  14j  89  SE  789,  Ann- 
Casl918C,  329;  Metrop.  Inv.  &  Imp. 
Co.  V.  Schonweiler,  83  Or.  695,  163  P 
599,  164  P  370;  Guaranty  St.  Bk.  & 
Tr.  Co.  i;.  Thompson  (Tex.  Civ.),  195 
SW  960. 

450-14  Pusakowski  v.  Lumb.  &  Sup- 
ply Co.,  87  Hr.  J.  Eq.  665,  103  A  194; 
Childs  V.  Tompkins,  180  App.  Div.  855, 
168  NYS  174. 

452-17  Fulton  v.  Eggler  (Ala.),  76 
S  35. 

452-19  Metrop.  Inv.  &  Imp.  Co.  v. 
Sehouweiler,  83  Or.  695,  163  P  599,  164 
P  370. 

455-40  [c]  Execution  on  judgmeni; 
on  rent  notes,  will  not  be  enjoined 
where  there  is  no  showing  of  fraud, 
accident  or  mistake.  Dibert  v.  Dur- 
ham, 116  Miss.  469,  77  S  311. 
469-7  Pierce  v.  Jones  (Tex.  Civ.), 
193  SW  1137. 

485-94  Pusakowski  v.  Lumb.  &  Sup- 
ply Co.,  87  N.  J.  Eq.  665,  103  A  194. 
491-31  Hammond-Gregg  Co.  v.  Brad- 
ley (Miss.),  80  S  489. 
498-88  Pallin  v.  Stovall  &  Sons,  141 
La.  220,  74  S  911. 

[e]  Costs  are  upon  the  party  causing 
them.  Soniat  v.  Whitmer,  141  La.  235, 
74  S  916. 

[d]  Where  costs  were  allowed. — Phil- 
lips V.  Thompson,  142  La.  5,  76  S  215. 

JUDGMENTS       AND       DEOBEES, 

EEVTVAX  OF 
503-:l      Sneary  v.   Co.    (Okl.),   173  P 
366. 

506-21  [a]  Unauthorized  entry  of 
satisfaction,  of  a  judgment  is  a  ground 
for  a  revival.  Sneary  v.  Co.  (Okl.), 
173   P   366. 

507-28  [b]  Upon  the  death  of  one 
co-plaintiff  in  the  judgment  the  revival 
proceedings  must  be  brought  by  the 
survivor  and  not  by  decedent's  per- 
sonal representatives.  Crim  v.  Ehine- 
hart,  64  W.  Va.  441,  63  SB  212. 

JUDGMENTS,    SATISFACTION   OF 
535-21     Paskewie  v.  E.  Co.,  281  111. 
385,   117   NE   1035,   LEA1918C,   52. 
535-22      Sikes  v.  Hurt,  19^  Ga.  App. 
674,  91  SE  1070. 

538-38  Topeka  v.  Brooks,  99  Kan. 
€43,  164  P  285. 


549-80  Sulzer  v.  Sulzer  (Mo.),  193 
SW  572. 

553-99    Brinkman  v.  Cram,  175  App. 
Div.   372,   161   NYS   965;      Coleman  v. 
Trust  Co.,  255  Pa.  63,  99  A  217. 
557-24     Topeka  v.  Brooks,  99  Kan. 
648,  164  P  285. 

558-34      American  Sur.   Co.  v.  Fish- 
back,  95  Wash.  124,  163  P  488. 
560-47    Weast  v.  Wickersham  (Ark.), 
195  SW  685. 

562-57  Alexander  v.  Clarkson,  100 
Kan.  294,  164  P  294,  LEA1917F,  1006. 
563-64  Alexander  v.  Clarkson,  100 
Kan.  294,  164  P  294,  LEA1917F,  1006. 
565-72  Weast  v.  Wickersham  (Ark.), 
195   SW   685. 

579-56    Crawford-Plummer  Co.  v.  Mc- 
Carthy, 227  Mass.  350,  116  NE  575. 
582-84    Eidgeway  v.  Electric  Co.,  258 
Pa.   400,   102   A   123,   AnnCasl918D,  1, 
LEA1918A,  991. 

583-91  Klee  V.  Klee,  162  NYS  440. 
588-22  State  Bank  v.  MoLaury,  175 
Cal.  31,  165  P  7. 

590-36  Cross  V.  Bank,  38  N.  D.  261, 
164  NW  695. 

593-60  Topeka  v.  Brooks,  99  Kan. 
643,  164  P  285;  Irwin  v.  Brew.  Co., 
101  Neb.  409,  163  NW  470. 
594-61  Morse  v.  Modern  Woodmen, 
166  Wis.  194,  164  NW '  829,  AnnCas- 
1918D,  480. 

JUDICtAL  NOTICE 

598-1  T7.  S.  V.  Scott,  248  Fed.  361; 
P.  V.  Snyder,  279  111.  435,  117  NE  119; 
Kelley  v.  Co.  (Mont.),  181  P  326;  Shu- 
maker's  Adm'x  V.  E.  Co.  (Va.),  99  SE 
739. 

599-2  [a]  That  insurance  policy,  is 
a,  standard  form,  prescribed  by  statute 
need  not  be  plead,  as  court  will  take 
judicial  notice  that  the  policy  is  in' 
standard  form.  Northern  Ins.  Co.  v. 
Co.,  35  Cal.  App.  481,  170  P  434. 
599-5  P.  V.  Taylor,  281  111.  355,  117 
NE   1047. 

600-8    McLawson  v.  Eefining  Co.,  198 
Mich.   222,   164   NW   668. 
601-12      S.  V.  Crowe,   130   Ark.  272, 
197    SW    4,   AnnCasl918D,   460,   LEA- 
1918A,  567. 

602-20  Osbom  «.  Henry  (Ala.),  76 
S  119. 


JUDIdAl  OFFICEES 
606-1     Webster  v.  Boyer,  81  Or.  485, 
159  P  1166;     In  re  Carter's  Est.,  254 
Pa.  518,  99  A  58. 
606-2    Aiken  v.  Aiken,  160  NYS  876. 
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621-<90  Toledo  Newspaper  Co.  v.  U. 
S.,  237  Fed.  986,  150  CCA  636. 
634-72  Farmers'  &  Merchants'  Nat. 
Bk.  V.  Clothing  Co.  (S.  C),  96  SE  254; 
Petrie  v.  Buflfington,  79  W.  Va.  113,  90 
iSB   557. 

e35-74  Keen  v.  Polk,  72  Fla.  106,  72 
S  788. 

636-80  First  State  B.  v.  School  Dist. 
(Okl.),  164  P  102. 

638-90      Nixon   Groe.  Co.  v.  Spann, 
108  S.  C.  329,  94  SE  531. 
[g]     Judge  may  rescind,  his  order  of 
appeal  before  the  return  day  and  the 
filing  of  the  appeal.      DouUut  v.  Eush, 
142   ta.   460,   77   S   116. 
640-96    [d]    Order  for  diminution  of 
the  record  cannot  be  made  by  a  judge 
after  expiration  of  his  term.     Kurtz  v. 
Cutler   (Cal.),  172  P   590. 
642-13     Graziani  v.  Denny,  174  Cal. 
•176,  162  P  397. 
643-17    Carkonen  v.  E.  Co.,  102  Wash. 
11,  172  P  816. 

644-27      Seneca  v.   Colvin,   176   App. 
Div.    273,    162    NTS    834;       Waugh   v. 
Dibbens  (Okl.),  160  P  589. 
646-39     Perfeeto  v.  Contreras,  28  P. 
I.  538. 

646-41  See  Marker  v.  Fleeger  (S. 
D.),  172  NW  509. 

646-43  Clarke  v.  Candy  Co.,  27  P.  I. 
3l0. 

647-44  Scott  V.  Stuart,  22  Haw.  641. 
649-49  First  Nat.  Bank  v.  Herrell 
(Tex.  Civ.),  190  SW  797. 
650-52  Miller  v.  Denver  (Colo.),  167 
P  769;  Johnson  v.  Bowling,  181  Ky. 
737,  205  SW  927;  Petrey  v.  Holliday, 
178  Ky.  410,  199  SW  67;  Price  v. 
Sturgiss  (W.  Va.),  97  SE  193. 
653-61  Price  v.  Sturgiss  (W.  Va.), 
97  SE  193. 

653-62  City  of  Dallas  «.  Armour 
(Tex.  Civ.),  216  SW  222;  Williamson 
V.  Cayo  (Tex.  Civ.),  211  SW  795;  Orn- 
dorflP  V.  McKee  (Tex.  Civ.),  188  SW 
432. 

658-84  Dobbins  v.  Marietta,  148  Ga. 
467,  97  SE  439. 

658-85      Gerlach   M.    Co.   v.   Hughes 
Co.   (Tex.  Civ.),  189  SW  784. 
658-86    Dobbins  v.  Marietta,  148  Ga. 
467,   97   SE   439. 

660-90  Fred  Mercer  Dry  Goods  Co. 
V.  Fikes  (Tex.  Civ.),  211  SW  830. 
661-99  Favorite  v.  Superior  Court 
(Cal.),  184  P  15;  Stapleton  v.  S.,  19 
Ga.  App.  36,  90  SE  1029. 
662-2  Petrey  v.  Holliday,  178  Ky.  410, 
199   SW   67. 


662-3    Young  v.  Harris,  146  Ga.  333, 

91   SE  37. 

663-7    Kirkland  v.  Kirkland,  146  Ga. 

347,  91  SE  119. 

663-8     Allan  v.  Allan  (Ariz.),  185  P 

539;      Folger  v,   Barnard    (Ind.  App.), 

125    NE   460;       Patterson   v.    8.    (Tex. 

Cr.),   202    SW   88. 

666-25     Woodcock  v.  Barrick,  79  W. 

Va.  449,  91  SE  396. 

667-27      Patterson  v.  S.   (Tex.   Cr.), 

202  SW  88. 

669-39    First  Nat.  B.  v.  Herrell  (Tex. 

Civ.),  190  SW  797. 

669-42      Kruegel  v.   Williams   (Tex 

Civ.),  194  SW  683. 

669-43     Eatcliffe    v.     EatclifEe,    135 

Minn.  307,  160  NW  778. 

669-46    P.  V.  Byrne,  163  NYS  680. 

670-48      Stidham   v.   Sterett    (Ind.), 

124  NE  697;      Berry  v.  S.   (Tex.  Cr.), 

203  SW  901;  S.  «.  Superior  Court 
(Wash.),  180  P  481. 

670-50  See  S.  v.  Beard  (W.  Va.), 
99  SE  452. 

674-66  S.  V.  FuUerton  (Okl.),  183  P 
979. 

674-68  Petrey  v.  Holliday,  178  Ky. 
410,  199   SW  67. 

678-90      Washington    F.    I.    Co.    V. 
Hogan  (Ark.),  213  SW  7. 
682-13    But  see  S.  v.  Superior  Court 
(Wash.),  180  P  481. 

682-19  Allan  v.  Allan  (Ariz.),  185 
P  539. 

684-34  U.  S.  V.  Fricke,  261  Fed.  541; 
Conklin  v.  School  City  (Ind.  App.),  124 
NE  464;  Adams  v.  Gardner,  176  Ky. 
252,  195  SW  412;  S.  v.  Bordelon,  141 
La.  611,  75  S  429. 

685-36     Mercantile  T.  Co.  v.  OH  Co., 
173  Cal.  487,  160  P  545. 
685-37      See   8.    v.    Superior    Court 
(Wash.),  180  P  481. 
685-38     S.  ex  rel.  Talens  v.  Holden, 
96  Wash.   35,  164  P  595. 
689-53    S.  «.  Fullerton  (Okl.),  183  P 
979. 

689-55  [a]  Upon  motion  to  dis- 
solve Injunction,  made  in  higher  court, 
disqualification  of  judge  may  be  re- 
viewed. Petrey  v.  Holliday,  178  Ky. 
410,  199  8W  67. 

695-88  Hyde  v.  Logan  (S.  C),  101 
SE  41. 

696-94  S.  V.  Beard  (W  Va.).  99  SE 
452. 

698-11  Auxier  v.  Auxier,  180  Ky. 
618,  203  SW  310. 

698-12  Ky.  U.  Oil  Co.  v.  Bailey,  174 
Ky.  488,  192  SW  708. 


1094 


JUDICIAL  SALES 


Vol.  16 


698-14  Edmonds  v.  Scharff  (Mo.). 
213  SW  823. 

699-15      Brackney     v.     Boyd      (Ind. 
App.),  123  NE  695;.   Auxier  v.  Auxier, 
180   Ky.   518,   203   SW  310. 
699-21    Dixon  v.  Boeving  (Mo.  App.), 
208  SW  279. 

702-39  Youmans  v.  Hanna,  35  N.  D. 
479,  160  NW  705,  161  NW  797,  Ann- 
Casl917E,  263;  Marta  v.  S.,  81  Tex. 
Cr.  135,  193  SW  323.  See  Aiken  v. 
Co.,  197  Mo.  App.  673,  198  SW  1139. 

JUDICIAI.  SAIJIS 
716-8  Prahm  v.  Seamen,  179  la.  144, 
159  NW  206;  Thomas  v.  Elliott,  215 
Mo.  598,  114  SW  987;  Thompson  v. 
McClernon,  142  Mo.  App.  429,  127  SW 
384. 

717-17  C.  V.  Graphite  Co.,  257  Pa. 
249,  101  A  766. 

724-65  Johnston  v.  Bradshaw,  21 
(Ja.  App.  198,  94  SE  268. 
724-66  [a]  Jurisdiction  of  bank- 
ruptcy court  to  sell  land  in  another 
state,  see  Robertson  v.  Howard,  229 
U.  S.  254,  33  Sup.  Ct.  854,  57  L.  ed. 
1174;  In  re  Britannia  Min.  Co.,  197 
Fed.  459. 

742-98  Cunningham  v.  Bright,  228 
Mass.  385,  117  NE  909. 
743-9  Pecos  Lumber  Co.  v.  Preiden- 
bloom,  23  N.  M.  383,  168  P  497. 
749-51  [a]  Amount  of  liens  had 
been  reduced  below  amount  given  in 
the  notice  was  not  sufficient  to  set 
aside  the  sale.  Pecos  Lumber  Co.  v. 
Freidenbloom,  23  N.  M.  383,  168  P  497. 
750-58  Murphy  v.  Eiecks  (Cal.  App.), 
180  P  15. 

752-73  [a]  Application  of  federal 
statute  to  bankruptcy  sales,  see  Rob- 
ertson V.  Howard,  229  U.  S.  254,  33 
Sup.  Ct.  854,  57  L.  ed.  1174;  In  re 
Britannia  Min.  Co.,  197  Fed.  459. 
756-99  Smith  v.  Lumb.  Co.,  172  Ky. 
607,  189  SW  912. 

763-64    First  Nat.  Bank  v.  Hunt,  101 
Neb.  743,   165   NW   139. 
765-73    First  Nat.  Bank  v.  Hunt,  101 
Neb.   743,  165   NW   139. 
769-3     Hayes  v.  Waggeper,  98  Kan. 
740,  161  P   584. 

781-9<J  ■  fivans  v.  Williams  (Tex. 
Civ.)^  194  S.W  .181. 

784-lfi  Win  V.  Louisville,  176  Ky. 
450,  195   SW  822. 

78&31      ITpchurch  v.  ¥pohurch,   173' 
I^.  O.  8S,  91  SE  702. 
786-3ld     Macy  v.  Cooper,  101  Kail. 


650,  168  P  874. 

792-71  Chapin  v.  Quisenbeiry  (Ark.), 

210  SW  34L 

792-77    First  Nat.  Bank  v.  Hunt,  Iffl 

Neb.  743,  165  NW  139. 

794-87     Hawkins  V.  Jones,  131  Ark. 

478,  199  SW  549. 

794-88     Stevenson  v.y  Gault,  131  Ark. 

397,    199    SW    112,   AnnCasl918E,   433; 

First  Nat.-  Bank  v.  Hunt,  101  Neb.  743,^ 

165  NW  139. 

795-99      Lowman  v.  Funkhouser,   78 
W.  Va.  742,  90  SE  340. 
798-15       First    Nat.   Bank   v.   Hunt, 
101  Neb.  743,  165  NW  139. 
801-32     Ford  v.  Inv.  Co.   (Cal.),  182 
P  274. 

803-44    State  v.  Fidelity  &  Guaranty 
Co.,  81  W.  Va.  184,  94  SB  123. 
803-48    Eakin  v.  Eakin  (W.  Va.),  98 
SE  608. 

804-61  Dubois  v.  Lowery  (Tex. 
Civ.),  205  SW  858. 

805-63  Eospigliosi  v.  E.  Co.,  237 
Fed.  341,  150  CCA  355;  Hawkins  v. 
Jones,  131  Ark.  478,  199  SW  549;  Bock 
V.  Losekamp  (Cal.),  179  F  516;  Stortz 
V.  Voss,  181  Ky.  546,  205  SW  610;  Dur- 
ham V.  Elliott,  180  Ky.  724,  203  SW 
539;  Caulder  v.  Elmore,  171  Ky.  575, 
188  SW  666;  Wheeler  &  Motter  Merc. 
Co.  V.  Miller  (Okl.),  175  P  224;  Hous- 
ton V.  Shear  (Tex.  Cir.),  210  SW  976. 
See  Lillard  v.  Graves,  123  Va.  193, 
96  SE  169. 

806-64  Danforth  v.  Burehfield  (Ala.), 
78  S  904;  Stevenson  Vi  Gault,  131  Ark. 
397,  199  SW  112,  AnnCasl918E,  433; 
Jones  V.  Bank,  180  Ky.  395,  202  SW 
907;  Morton  v.  Wade,  175  Ky.  564, 
194  SW  802;  Evans  Marble  Co.  v. 
Abrams,  131  Md.  204,  101  A  964. 
807-66  Carter  v.  Howard,  183  Ky. 
356,  209  SW  51;  Pecos  Lumb.  Co.  v. 
Freidenbloom,  23  N.  M.  383,  168  P  497; 
Wheeler  &  M.  M.  Co.  v.  Wright  (Okl.), 

166  P  184;  Eakin  v.  Eakin  (W.  Va.), 
98  SE  608. 

808-69  Durham  v.  Elliott,  180  Ky. 
724,   203  SW  539. 

808-71  Stevenson  v.  Gault,  131  Ark, 
397,  199  SW  112,  AnnCa3l918E,  433. 
809-74  [f]  Failure  of  officer  to  de- 
mand on  execution  held  not  sufficient 
to  set  aside  the  sale.  Pecos  Lumber 
Co.  V.  Freidenbloom,  23  N.  M.  383,  168 
P  497. 

810.-74  Mulling  v.  Jones,  142  La.  300, 
76  S  721. 

810-79  Swain  v.  Kirkpatrick  Lumb. 
Co.,  143  Ut>  30,  78  S  140;    Pecos  Lumb. 
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Co.  V.  Freidenbloom,  23  N.  M.  383,  168 
P  497. 

811-«9  Hawkins  v.  Jones,  131  Ark, 
478,  199   gW  549. 

Sia-iSS  Thomas  v.  Goodbread  (Fla.), 
82   S  835. 

812-86  Ashurst  v.  Co.  (Ala.),  78  S 
386;  Crist  v.  McCoy,  287  111.  641,  122 
NB  857;  In  re  Creech  (S.  C),  99  SE 
828. 

813-98  See  Thomas  v.  Goodbread 
(Fla.),  82  S  835. 

814-12  Swain  v.  Lumber  Co.,  143  La, 
30,  78  S  140. 

815-18  Kidd  v.  Stephens,  174  K7. 
381,  192  SW  44. 

819-49  [f]  TechnicaUties  required 
in  more  formal  proceedings  is  not  re- 
quired. Danforth  v.  Burchfield  (Ala.), 
78  S  904. 

820-53  Hall  v.  Holloway  (Okl.),  162 
P  186. 

824-78  Fulbright  v.  Morton,  131  Ark. 
492,   199  SW  542. 

832-40      Loomis    r.   National   Supply 
Co.,  99  Kan.  279,  161  P  627. 
833^46      Hart   Land   &   Imp.   Co.   v. 
Assn.,  142  La.  487,  77  S  125. 
834-47     Caudle  v.   Luttrell,   183   Ky. 
551,  209  SW  497. 


JtTBIES  AND   JTIEORS 
844-4      Graham   v.   S.'  (Miss.),   81   S 
807. 

845-5  Missouri  Pac.  E.  Co.  v.  Digt., 
134  Ark.  292,  204  SW  630;  In  re  Mur- 
phy's Est.,  258  Pa.  38,  101  A  935. 
846-7  Akers  Bros.  v.  Shoe  Co.,  20  Ga. 
App.  702,  93  SE  517;  Lingafelter  ». 
Moore,  95  Ohio  384,  117  NB  16. 
847-11  Younge  v.  V.  S.,  242  Fed. 
788,  155  CCA  376. 

848-18  Ex  parte  Doza,  13  Okl.  Cr. 
287,  164  P  130. 

850-24  Farrell  v.  Ontario  (Cal. 
App.),  178  P  740;  Mathews  v.  Sniggs 
(Okl.),  182  P  703;  White  v.  White, 
108  Tex.  570,  196  SW  508,  LEA1918A, 
339;  Ex  parte  Glass,  81  W.  Va.  111. 
93  SE  1036. 

851-25  S.  V.  Hadad,  142  La.  69,  76 
S  243. 

852-27  In  re  White,  100  Misc.  56, 
166  IjiTYS  158;  Buekholts  St.  Bank  v. 
Graf  (Tex.  Civ.),  200  SW  858. 
853-33  Day  v.  Lumb.  Co.  (La),  81 
8  328;  S.  V.  Hadad,  142  La.  69,' 76  S 
243;  One  Cadillac  Automobile  v.  S. 
(Okl.),  182  P  227;  White  v.  White. 
108  Tex.  570,  196  SW  508,  LBAmSA 
339.  ' 


[b]  Not  applicable  even  though  the 
action  is  brought  under  a  federal 
statute,  like  the  Employers'  Liability' 
Act.  Chicago,  E.  I.  &  P.  Ey.  Co.  », 
Ward  (Okl.),  173  P  212. 
854-36  S.  V.  Hadad,  142  La.  69,  76 
S  243. 

855-37  S.  V.  Hadad,  142  La.  69,  7B 
S  243. 

855-40  Tatlow  v.  Bacon,  101  Kan. 
26,  165  P  835;  S.  v.  Hadad,  142  La.  69, 
76  S  243. 

856-41  S.  V.  Hirsch,  91  Vt.  330,  100 
A  877. 

856-42    Solvuca  v.  Eyan  &  Eeilly  Co  , 
131  Md.  265,  101  A  710;  In  re  Laugh- 
lin,  87  N.  J.  Eq.  138,  102  A  439. 
856-44     Ex  parte  Doza,  13  Okl.  Cr. 
287,   164  P  130. 

857-45  Benn  v.  Trobert  (Okl.),  184 
P  595;  NefP  v.  Barber,  165  Wis.  503, 
162  NW  667. 

857-47  White  v.  Eeservoir  Co.  (E, 
I.),  103  A  795. 

859-55     State  Nat.  Bk.  v.  Andersom 
(Mo.  App.),  198   SW   511. 
864-76      Baader   v.  S.    (Ala.),   77   8 
370. 

864-78  Baader  v.  S.  (Ala.),  77  S 
370;  Davis  v.  H.  A.  Nelson,  132  Ark. 
436,  201  SW  511;  Minnequa  Cooperage 
Co.  17.  Hendricks,  130  Ark.  264,  197  SW 
280,  AnnCasl918D,  687,  LEA1918D, 
477. 

[c]  Statute  unconstitutional.  —  Wells 
Fargo,  &  Co.  Exp.  v.  Alexander,  133 
Ark.  600,  199  SW  84. 
864-79  Chicago,  E.  I.  &  P.  E.  Co.  v. 
Hughes  (Okl.),  166  P  411.  But  see 
American  Pub.  Co.  v  Fisher,  166  IT.  S. 
464,  468,  17  Sup.  Ct.  618,  41  L.  ed. 
1079,  holding  the  territorial  statute  of 
Utah  is  a  violation  of  the  Seventh 
amendment  of  the  "federal  constitution 
or  at  least  of  the  statute  admitting 
Utah  as  a  territory.  But  "in  order  to 
guard  against  any  misapprehension  it 
may  be  proper  to  say,  that  the  power 
of  a  State  ■  to  change  the  rule  in  res- 
pect to  unanimity  of  juries  is  not  be- 
fore us  for  consideration." 
871-14  Hoffman  v.  S.,  98  Ohio  137, 
120  NB  234. 

874-26  In  re  Will  of  Kalua,  23  Haw. 
149, 

875-80  Carney  v.  Stringfellow  (Fla.), 
74  S  866. 

876-36  Baader  v.  B.  (Ala ),  77  S 
370;     Baader  v.  S.  (Ala.  App.),  75  S 

820. 
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877-43  [a]  The  fact  that  term  of 
court  to  which  action  was  hrought  was 
a  non-jury  term  would  not  affect  the 
right  of  trial  by  jury.  Board  of  Coinrs. 
V.  Ferguson  (Okl.),  166  P  437. 
877-49  Ballou  v.  Avery,  175  Cal.  641, 
166  P  1003;  Ashley  v.  Wait,  228  Mass 
63,  116  NE  961. 

878-491/2  Akers  Bros.  v.  Shoe  Co.,  20 
Ga.  App.  702,  93  SE  517;  Chavia  v. 
Brown,  174  ,N.  C.  122,  93  SE  471. 
878-50  Special  School  Dist.  v.  Jones 
250  Fed.  440,  162  CCA  510;  Bronson 
V.  Cook,  247  Fed.  601;  Belt  E.  &  S. 
Co.  V.  Hammond  (Ind.  App.),  124  NB 
398;  Eottenberg  v.  Englander,  185 
App.  Div.  1,  172  NTS  641;  In  re  Mur- 
phy's Est.,  258  Pa.  38,  101  A  935. 
879-51  Special  School  Dist.  v.  Jones, 
260  Fed.  440,  162  CCA  510;  Bronson 
V.  Cook,  247  Fed.  601;  Vance  v.  Gil- 
bert (Cal.),  174  P  42;  Ballou  v.  Avery, 
175  Cal.  641,  166  P  r003;  Fisher  v. 
Carey  (Ind.  App.),  119  NET  376;  Gard- 
ner V.  Kerlin  (la.),  169  NW  177;  Rob- 
inson V.  Cruzen  (Mo.  App.),  202  SW 
449;  Boyle  v.  Wallace  (App.  Div.), 
174  NYS  131;  Manhattan  Life  Ins. 
"Co.  V.  Opera  Co.,  184  App.  Div.  440,  171 
NTS  678;  In  re  Griffith,  103  Misc.  562, 
170  NTS  629;  Drewry  v.  Bank,  173 
N.  C.  664,  92  SE  593;  Bonn  v.  Trobert 
(Okl.),  184  P  595;  Andrews  v.  Thayer 
(Okl.),  171  P  1117;  Thomas  v.  Mettel 
(S.  D.),  168  NW  651;  Utah  State  Bid. 
&  L  Ass'n  V.  Perkins  (Utah),  173  P 
950;  Shafer  v.  Killpack  (Utah),  173 
P  948;  Reser  v.  Labude,  103  Wash. 
228,  173  P  1093;  Miley  v.  Heaney,  168 
Wis.  58,  169  NW  64. 
881-54  Sanitary  Dist.  v.  Industrial 
Board,  282  111.  182,  118  NE  475;  Cov- 
ington r.  Shinkle,  175  Ky.  530,  194  SW 
766;  Shea  v.  Peters,  230  Mass.  197, 
119  N.  E.  746. 

882-56  Baird  v.  By.  Co.  (Cal.  App.), 
179  P  449. 

882-57  Lincoln  v.  Co.  (CCA),  258 
Fed.  605. 

882-59     Di  Menna  v.  Cooper,  220  N, 
T.  391,  115  NE  993. 
883-60    Neff  v.  Barber,  165  Wis.  503, 
162  NW   667. 

884-68  Clark  v.  Isaacs,  182  Ky.  391, 
206  SW  606;  Mathews  v.  Sniggs  (Okl.), 
182  P   703. 

885-70  Dover  Lumb.  Co.  v.  Case 
(Idaho),  170  P  108;  Manhattan  Life 
Ins.  Co.  V.  Opera  Co.,  184  App.  Div. 
440,  171  NYS  678. 


885-71  Foresman  v.  Foresman,  103 
Kan.\698,  175  P  985,  176  P  147. 
885-73  Berryman  v.  Ins.  Co.,  199 
Mo.  App.  503,  204  SW  738. 
886-74  Carter  v.  Metropolitan  L.  I. 
Co.,  275  Mo.  84,  204  SW  399,  LEA1918- 
F,  325. 

886-75  Berryman  ^.  Ins.  Co.,  199 
Mo.  App.  503,  204  SW  738;  Mathews  v. 
Sniggs  (Okl.),  182  P  703. 
888-82  See  Carter  v.  Metropolitan 
L.  L  Co.,  275  Mo.  84,  204  SW  399,  LEA 
1918P,  325. 

888-84  Millus  v.  Lowery  Bros.  (Okl.), 
164  P  663. 

889-88  Gardner  v.  Kerlin  (la.),  169 
NW  177;  Williams  v.  Howes,  137  Minn. 
462,  162  NW  1049;  Word  v.  Nakdimen 
(Okl.),  178  P  257;  Childs  v.  Cook 
(Okl.),  174  P  274;  Board  of  Comrs.  v. 
Ferguson  (Okl.),  166  P  437;  Rain- 
water V.  Bank,  108  S.  C.  206,  93  SE 
770. 

[e]  In  action  on  open  account  judg- 
ment rendered  by  court  without  inter- 
vention of  jury  is  void.  C.  A.  Jowers 
&  Sons  V.  Hdw.  Co.,  21  Ga.  App.  751, 
9i  SE  1044. 

889-89  Mitchell  v.  Gaflord  (Okl.), 
175  P  227. 

889-93  Childs  v.  Cook  (Okl.),  174  P 
274. 

890-95  Foresman  v.  Foresman,  103 
Kan.  698,  175  P  985,  176  P  147;  In  re 
Griffith,  103  Misc.  562,  170  NYS  629; 
Williams  v.  Diessel  (Okl.),  165  P  187; 
Rainwater  v.  Bank,  108  S.  C.  206,  93 
SE  770;     Bank  of  Edwall  v.  Bateman, 

98  Wash.  447,  167  P  1102,  LEA1918B, 
410. 

891-98     Strawberry  Hill  L.  Corp.  v. 

Starbuck   (Va.),  97  SB  362;     Oroville 

International  Salts  Co.  v.  Eayburn,  104 

Wash.  137,  176  P  14. 

891-2     Holland  v.  Kelly,  177  Cal.  43, 

169   P    1000;      Foresman   v.   Foresman, 

103   Kan.   698,   175   P   985,   176   P   147; 

Thomas  v.  Mettel  (S.  D.),  168  NW  651. 

893-5     Bush  v.  Chenajilt's  Bxr.,  175 

Ky.  598,  194  SW  777. 

894-9    Stoughton  v.  Woodward,  91  Vt. 

536,  102  A  99. 

895-10    Williams  v.  Howes,  137  Minn. 

462,  162  NW  1049. 

895-12     Wilson  v.  Co.,  182  Ky.  433, 

206  SW  618;    Probst  v.  Bearman  (Okl.), 

183  P  886;     Smith  v.  Ins.  Co.   (S.  C), 

99  SE  830.  See  Boyce  v.  Howell  (Mo. 
App.),  210  SW  89. 

897-21  Gorman  v.  Carlock  (Okl.), 
179  P   38. 
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897-22     Di  Menna  v.  Cooper,  220  N. 
Y.  391,  115  NE  993. 
899-29     Gardner  v.  Kerlin  (la.),  169 
NW  177. 

899-35  Brush  v.  Boyer,  104  Kan.  168, 
178  P  445. 

900-37  Bees  v.  Gorham,  30  Idaho 
2'07,  164  P  88;  Farrell  v.  Hunt  (Ind.), 
124  NE  745. 

[b]  Cancellation  of  deed. — ^Bennett  v. 
Bennett  (Cal.  App.),  182  P  461. 
901-41  Boyle  v.  Wallace  (App.  Div.), 
174  NYS  131;  Gragg  v.  S.  (Okl.),  175 
P  201;  Balch  v.  S.  (Okl.),  164  P  776. 
901-43  Moore  v.  Lumb.  Co.,  175  Cal. 
212,  165  P  687;  Franklin  v.  So.  Pac. 
Co.  (Cal.  App.),  180  P  76. 
902-44  In  re  Critzer,  275  Mo.  514, 
205  SW  16. 

902-45  Drainage  Dist.  No.  4  v.  As- 
kew, 140  Tenn.  314,  20.4  SW  984. 
903-49  Missouri  Pac.  E.  Co.  v.  Dist., 
134  Ark.  292,  204  SW  630;  Dallas  v. 
Atkins  (Tex.  Civ.),  197  SW  593. 
904-55  S.  V.  Gibbes,  109  S.  C.  135, 
95  8E  346. 

905-59  Casey  v.  Justice,  2^9  Hass. 
200,  118  NE  297. 

905-62  Roberts  v.  Munroe  (Tex. 
Civ.),  193  SW  734. 

905-63  Shea  v.  Peters,  230  Mass. 
197,  119  NE  748;  Millus  v.  Lowery 
Bros.(Okl.),  164  P  663. 
905-66  [a]  Motion  to  discharge 
gamislunent,  no  right  to  jury.  Kess- 
ler  t?.  Frost,  103  Kan.  711,  175  P  967. 
906-69  In  re  Brodie,  33  Cal.  App. 
751,  166  P  605;  S.  v.  SehoU,  167  Wis. 
504,  167  NW  830. 

[b]  Insane  persons. — In  re  Miller,  105 
Misc.  534,  173  NYS  520. 
906-71  [a]  One  accused  of  indirect 
contempt  of  court  is,  under  the  Okla. 
Constitution,  entitled  to  a  jury  trial  as 
to  the  guilt  or  innocence  of  the  charge. 
Wood  V.  Wood  (Okl.),  174  P  269; 
Farmers'  St.  Bank  v.  S.,  13  Okl.  Cr. 
283,  164  P  132,  LBA1917E,  551.  See 
also  5  Standaed  Proc.  403. 
906-72  [a]  Special  ciuestions  of 
fact  may  be  submitted  to  a  jury,  when 
a  jury  is  not  a  matter  of  right.  Chand- 
ler V.  Richardson,  65  Kan.  152,  69 
Pac.  168;  Gordon  v.  Munn,  83  Kan. 
242,  111  P  177;  Bland  v.  Bland,  105 
Miss.  478,  62  S  641;  Hewlett  u.  Wood, 
62  N.  Y.  75;  Vanderbilt  v.  Roberts, 
162  N.  C.  273;  78  SE  156;  Kates' 
Estate,  9  Pa.  Co.  Ct.  569;  Tyler  « 
Williams,  53  S.  C.  367,  31  SE  298. 
906-73    [a]    No  jury  required,  when 


the  question  for  determination  is 
whether  there  should  be  an  allotment 
or  sale.  Brown  v.  Mooney,  108  Ga.  331, 
33  SE  942. 

907-76  [b]  When  the  issue  in  par- 
tition is  as  to  right  of  a  claimant  to 
share  as  a  tenant,  the  cause  must  be 
sent  to  a  jury  for  trial  under  same 
statutes.  Haddock  v.  Stocks,  167  N.  C. 
70,  83  SE  9. 

[c]  Failure  to  demand  a  jury  is  s. 
waiver  of  the  right.  Corbett  v.  Flem- 
ing, 134  App.  Div.  544,  119  NYS  543; 
Ledbetter  v.  Pinner,  120  N.  C.  455,  27 
SE  123. 

907-84      MacAusland   v.   Fuller,    229 
Mass.  316,  118  NE  655. 
908-95      A-shley  v.    Wait,   228   Mass. 
63,   116   NE    961;    Hawley  v.   Wallace, 
137  Minn.  183,  163  NW  127. 
909-97     [b]     Amercement  of  sheriff, 
no  right  to  jury.    Albert  Solberg  &  Co. 
V.  Rettinger   (N.  D.),  168  NW  572. 
909-99    Pollard  v.  S.,  148  6a.  447,  96 
SE  997.  ' 

[a]    Abandonment  of  wife,  by  husband, 
no    jury    trial.      Fisher   v.    Sommerville 
(W.^Va.),  98   SE   67. 
909-1      Fremont  v.  Keating,  96  Ohio  ■ 
468,  118  NE  114. 

910-3  McCaig  v.  S.  (Ala.  App.),  80 
S  155;  Hoffman  v.  S.,  98  Ohio  137, 
120   NE   234. 

910-4  S.  V.  Hadad,  142  La.  69,  76  S 
243. 

912-9  S.  V.  Broms,  139  Minn.  402, 
166  NW  771;  Ex  parte  Mitchell,  13 
Okl.  Cr.  295,  164  P  134.  But  see  Franks 
V.  -City  (Okl.  Cr.),  171  P  492. 
912-13  Ex  parte  Lucero,  23  N.  M. 
433,  168  P  713,  LEA1918C,  549. 
'913-15  S.  V.  Crawford  (Idaho),  179 
P  511. 

913-17  Manhattan  Life  Ins.  Co.  v. 
Opera  Co.,  101  Misc.  608,  167  NYS  884. 
914-18  Utah  State  Building  &  Loan 
Ass'n  V.  Perkins  (Utah),  173  P  950. 
914-19  Utah  State  Building  &  Loan 
Ass'n  V.  Perkins  (Utah),  173  P  950. 
914-21  Minden  v.  Stewart,  142  La. 
467,  77  S  118;  Arispe  ii.  Clark  (Tex. 
Civ.),  204  SW  373;  Utah  State  Bid.  & 
Loan  Ass'n  v.  Perkins  (Utah),  173  P 
950. 

914-24  Manhattan  Life  Ins.  Co.  v. 
Opera  Co.,  101  Misc.  608,  167  N.  Y.  S. 
884. 

914-26  Minden  v.  Stewart,  142  La. 
467,  77  S  118;  Gelfand  v.  Bank,  172 
NTS  99. 
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915-27      Eusk   County   v.   Hightower' 
(Tex.   Civ.),   202   SW   802;      Magee  v 
iSnell   (Tex.   Civ.),  197   SW  364. 
916-30    Williams  v.  Howes,  137  Minn. 
462,   162   NW   1049. 
916-33       [a]       "Seasonably  made." 
In   re    Woodward,    105   Misc.   446,   173 
NYS  556. 

917-36  Florida  N.  &.  T.  Co.  v.  Wat- 
son (Ala.  App.),  75  S  875. 
[c]  Demand.  Insufficient  to  comply 
Alabama  statute.  Bobinson  v.  Grocery 
Co.  (Ala.),  76  S  854. 
917-38  [d]  Indorsement  need  not 
be  signed  under  Alabama  statute.  Ex 
parte  Florida  Nursery  &  Trading  Co. 
(Ala.),  77  S  391. 

917-39  In  re  Woodward,  105  Mise. 
440,  173   NYS  556. 

920-61  Prudential  Casualty  Co.  v. 
Kerr  (Ala.),  80  S  97;  Ex  parte  Flor- 
ida Nursery  &  Trading  Co.  (Ala.),  77 
S  391. 

921-62  [a]  But  see  statute  changed. 
Prudential  Cas.  Co.  v.  Kerr  (Ala.),  80 
iS  97. 

921-71  Ex  parte  Elba  Bank  &  T. 
Co.  (Ala.).  75  S  294;  Brown  v.  S. 
(Ala.  App.),  75  S  174;  Ruth  v.  Wither- 
spoon-Englar  Co.,  100  Kan.  608,  164  P 
1064;  In  re  Shedden,  183  App.  Div. 
837,  171   NTS  150;      Drewry  v.  Bank, 

173  N.  C.  664,  92  SE  593. 
922-72      Rusk   County  v.   Hightower 
(Tex.    Civ.),    202    SW   802. 
924-77    Miller  v.  Eagle,  96  Ohio  106, 
117  NE  23. 

925-86  Doctor  v.  Reiss,  180  App. 
Div  62,  167  NYS  193;  In  re  Carn- 
right's  Will,  180  App.  Div.  21,  167 
NTS  438;  George  Ohl  &  Co.  v.  Stand- 
ard Steel,  179  App.  Div.  637,  167  NTS 
184;  Tellow  Pine  L.  Co.  v.  Hays,  81 
W.  Va.  46.  94  SE  42. 
926-90  Crews  v.  Crews,  175  N.  C. 
168,  95  SE  149. 

930-4  IT.  S.  V.  James  W.  Elwell,  250 
Fed.  939,  163  CCA  189;  Swamp  L.  & 
T.  Co.  V.  Tokley,  174  N.  C.  573,  94 
SE  102. 

930-5     Utah  State  Building  &  Loan 
Ass'n  V.  Perkins   (Utah),  173  P  950. 
930-6  Bennett  v.  Hillman  (Cal.  App.), 

174  P  362;  Smith  v.  Smith  (Okl.),  184 
P  82.  See  Campbell  v.  Powell  (Okl.), 
185  P  328. 

932-16      Los   Angeles  v.   Zeller,   176 
Cal.   194,    167   P    849. 
933-17    Baker  v  Edwards  &  Son,  176 
N   C.  229,  97  SE  16;     Smith  v.  Smith 
(Okl.),  184  P  82. 


939-50      In   re   Allaway's  Will,   187 

App.  Div.  87,  175  NTS  70. 

939-51    P.  M.  Davies  &  Co.  v.  Porter, 

248  Fed.  397,  160  CCA  407. 

940-55     Farmers'  Handy  Wagon  Go. 

V.  Casualty  Co.  (la.),  167  NW  204. 

940-57     Buchholz  v.  Granite  B.  &  T. 

Co.    (CCA),    261    Fed.    75;       Farmer's 

Handy  Wagon  Co.  v.  Casualty  Co.  (la.), 

167  NW  204. 

941-65      Good    Pine    Lumb.    Co.     v. 

Duke,  240  Fed.  695,  153  CCA  493. 

943-73     Ex  parte  Plaistridge   (Okl.), 

173  P  646. 

945-81      Ben.iamin     v.     Montgomery 

(Ala.  App.),  81  S  145;     McCaig  v.  S. 

(Ala.  App.),  80  S  155. 

945-82    Fremont  v.  Keating,  96  Ohio 

468,  118  N-E  114. 

946-87   Good  Pine  Lumb.  Co.  v.  Duke, 

240  Fed.  695,  153  CCA  493. 

949-98       Martin    v.    Superior    Court, 

176    Cal.    289,   168   P    135,   LRA1918B, 

313. 

949-2    Bennett      v.     Hillman      (Cal. 

App.),  174  P  362. 

951-11     Buckholts  St.  Bank  v.  Graf 

(Tex.   Civ.),  200   SW   858. 

951-12     Conkling  v.  Knights,  183  la. 

665,   166   NW   384. 

951-14     Getty  v.  Silver  Co.,  221  N. 

T.  34,  116  NE  381. 

954-5      Doyle   v.   P.    (Colo.),    173    P 

1141. 

955-9     S.  V.  Connor,  142  La.  583,  77 

S  290. 

957-22    S.  V.  Thomas,  141  La.  560,  75 

S  241;     S.  V.  Van  Vleet,  139  Minn.  144, 

165   NW  962;      S.   v.   Huff,  80    W.   Va. 

468,  92  SE  681. 

963-70       S.    V.    Manship,   174   N.    C. 

798,   94  SE  2. 

966-84      Pollard  v.   S.,   148   Ga.  447, 

96  SE  997. 

972-41    Pollard  v.  S.,  148  Ga.  447,  96 

SE    997. 

973-56    Clayton  v.  S.  (Tex.  Cr.),  201 

SW  172. 

974-63     S.  s.  Joseph,  143  La.  428,  78 

S  663,  LRA1918E,  1062. 

975-74    But  see  S.  v.  Huff,  80  W.  Va. 

468,  92  SE  681. 

976-88     S.  V.  Tietjen  (N.  J.  L.),  107 

A  43. 

977-94       Lingafelter    v.    Moore,     95 

Ohio  384.  117  NE  16. 

977-98      Karnes  v.  C.    (Va.),  99  SE 

562. 

977-99     S.  V.  Harrison,  143  La.  387, 

78  S  603. 
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978-1     S.  V.  Tretjen  (N.  J.  L.),  107  A 

43. 

978-10     McVey  v.  S.,  117  Miss.  243, 

78   S   iSO;      Clayton   v.   S.    (Tex.   Cr.), 

201  SW  172. 

980-19      Rogers  v.   S.,   133   Ark.   85, 

201  SW  845. 

982-45     S.  V.  Lewis   (N.  C),  98  SE 

309. 

983-57    Clayton  v.  S.  (Tex.  Or.),  201 

SW  172. 

984-60    Malone  v.  S.  (Ala.  App.),  81 

S   138. 

987-88     Thompson  v.  Thompson,  162 

NYS  929. 

993-36     Jones  v.  S.   (Ala.  App.),  74 

S  843. 

999-94     [a]     Betum  nunc  pro  tunc, 

when  permissible.    S.  v.  Lewis  (N.  C), 

98  SE  309. 

1006-80     Hendrikson    v.    IT.    S.,    249 

Fed.  34,  161   CCA  94;      McCain  v.  S., 

132  Ark.  497.  201  SW  840. 

1006-81      Hendrickson   v.  V.   S.,   249 

Fed.  34,  161  CCA  94;     Cain  v.  S.  (Ala. 

App.),  77  S  453. 

1007-83      Knott  v.   S.    (Ala.),   80   S 

442. 

1014-58      Knott  v.   S.    (Ala.),    80   S 

442. 

lOie-71     Cain  v.  S.   (Ala.  App.),  77 

S  453. 

1016-73      White   v.   8.    (Ala.),   78   S, 

449. 

[Vol.  17.] 

40-56      S.   V.   Cooler    (S.   C),   98    SE 
845. 

60-85     P.  17.  Manuel  (Cal.  App.),  182 
P  306. 

61-94    S.  V.  Pilver,  91  Vt.  310,  100  A 
674. 

67-27     Pate  v.  S.   (Okl.   Cr.),  175  P 
122. 

67-30    Louisville  &  N.  E.  Co.  v.  Cop- 
ley, 177  Ky.  171,  197  SW  648. 
70-49      Grisson,  v.   S.    (Okl    Cr.),   185 
P  452;     Hisaw  v.  S.,  13  Okl.  Cr.  484, 
165  P  636. 

75-76    S.  V.  Pilver,  91  Vt.  310,  100  A 
674. 

75-78    Worley  ? .  S.,  21  Ga.  App.  787, 
95  SE  304. 

76-80    S.  V.  Pilver,  91  Vt.  310,  100  A 
674. 

76-82      S.  V.  Pilver,  91  Vt.  310,  100 
A  674. 

79-6    Lanier  v.  Greenville,  174  N,  C. 
311,  93  SE  850. 


80-13     Louisville  &  N.  R.  Co.  v.  Cop- 
ley, 177  Ky.  171,  197  SW  648. 
81-19     Lanier    v.    Greenville,    174    N. 
C.  311,  93  SB  850. 

81-23  Harris  t.  8.  (Ala.  App.),  79 
S  270. 

82-24  S.  V.  Pilver,  91  Vt.  310,  100 
A  674. 

84-40  TJlmer  v.  Pistole,  115  Miss. 
485,  76  S  522. 

97-23  S.  V.  Carriere,  141  La.  136,  74 
S  792. 

100-35  Grisson  v.  S.  (Okl.  Cr.),  185 
P  452. 

102-4B  Wilson  v.  S.  (Okl.  Cr.),  183 
P  613. 

102-47  Vermont  Box  Co.  v.  Hanks 
(Vt.),  102  A  91. 

103-52  Wilson  v.  8.  (Okl.  Cr.),  183 
P  613. 

106-77  Eoyals  v.  8.  (Fla.),  75  S  199. 
106-79  Eoyals  v.  8.  (Fla.),  75  S  199. 
107-83  Vermont  Box  Co.  v.  Hanks 
(Vt.),  102  A  91. 

112-29  Mitchell  v.  Coal  Co.,  182  la. 
1001,  166  NW  391. 

116-66  [f]  Waiver  as  to  part  of 
jurors  is  not  waiver  as  to  others.  Bus- 
sell  V.  8.  (Ala.),  78  S  916. 
117-69  P.  V.  Smith,  169  NYS  837. 
[a]  Bight  to  challenge  one  juror  for 
cause  is  not  waived  by  failure  to  so 
challenge  other  jurors.  Vest  v.  S. 
(Ala.),  79  S  18. 

117-72  Link  v.  Fahey,  200  Mich. 
308,  166  NW  884. 

119-85  P.  V.  Smith,  169  NYS  837; 
Wise  V.  Johnson  (Tex.  Civ.),  198  SW 
977. 

123-4  Brown  v.  S.,  14  Okl.  Cr.  609, 
174  P  1102. 

125-7     P.  v.  Smith,  169  NYS  837. 
132-38     Wise  r.  Johnson  (Tex.  Civ.), 
198  SW  977. 

132-39     P.  V.  Smith,  169  NYS  837. 
134-40     P.  V.  Smith,  169  NYS  837. 
137-49     P.  V.  Smith,  169  NYS  837. 
138-54     P.    v.   Smith,   169   NYS   837; 
Wilson  V.  S.   (Okl.  Cr.),  183  P  613. 
140-68     Haynes  v.  Sosa   (Tex.  Civ.), 
198   SW  976. 

141-69  Brown  v.  8.,  134  Ark.  597, 
203  SW  1031. 

144-80  Haynes  v.  Sosa  (Tex.  Civ.;, 
198  SW  976. 

158-4  Stramler  v.  S.,  15  Ala.  App. 
600,  74  S  727. 

159-9  S.  D.  Mcintosh,  141  La.  150, 
74  S  886. 

162-25  S.  V.  Mcintosh,  141  La.  150, 
74  S  886. 
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167-57    Polk  V.  8.,  148  Ga.  34,  95  SE 

988.    Scope  of  examination  as  to  bias, 

see  2  Bncy.  of  Ev.  392. 

180-55     [i].  ChaUenge  of  juror  must 

■bo    sustained    if    trial    court    has    any 

doubt  of  his  qualifications.   Lingafelter 

i:  Moore,  95  Ohio  384,  117  KE  16. 

195-35     Haas   v.  Newberv',   181  App. 

Div.  772,  169  NTS  175. 

216-88     Balfe    v.    P.    (Colo.),    170    P 

189. 

223-27     Brown    i;.   S.,   134  Ark.   597, 

203  SW  1031. 

236-6     Matthews  v.  E.  Co.,  231  Mass. 

10,  120  NE  185. 

237-15     [b]     Action      by      trustees. 

Matthews  v.  E.  Co.,  231  Mass.  10,  120 

NE  185. 

258-55     S.  V.  Burton   (S.  C.),  98  SE 

856. 

262-80     Mitchell  v.  Coal  Co.,  182  la. 

1001,  166  NW  391. 

285-72     In  re  Grilli,  179  NYS  795. 

287-92     P.   V.   Eollins    (Cal.),   179   P 

209. 

291-32     Kuykendall      v.      S.      (Ala. 

App.),  76  S  487. 

303-52     Saunders   v.   P.    (Colo.),   165 

P  781. 

304-65     S.  V.  Eose,  271   Mo.  17,  195 

SW  1013. 

307-87     In  re  Ketclum  (Vt.),  102  A 

1032. 

310-4    Lingafelter  t:.  Moore,  95  Ohio 

384,  117  NE  16. 

313-27    Eay  v.  P.  (Colo.),  167  P  954. 

313-30     Askay    v.    Maloney,    85    Or. 

333,  166  P  29. 

314-38     Zaneannelli     v.     P.     (Colo.), 

165  P  612. 

316-45     S.  V.  Sullivan,  97  Wash.  639, 

166  P  1123. 

317-52     S.  V.  Sullivan,  97  Wash.  639, 
166  P  1123. 

319-67   .Bartlett  v.  S.  (Tex.  Cr.),  200 
SW  839. 

323-94     See  Polk  v.  S..  148  Ga.   34, 
95  SE  988 

323-96     S.  V.  DUlman,   183   la.  1147, 
168  NW  204. 

324-6     Contra,  S.  v.  Hoffman,  85  Or. 
276,  166  P  765. 

324-9     See  Moore  v.  S.   (Ala.  App.), 
79  8  201. 

327-30  Russell  v.  S.  (Ala.),  78  S 
916;  P.  f.  Eollins  (Cal.),  179  P  209;  P. 
V.  Miller,  177  Cal.  404,  170  P  817;  Horo- 
witz v.  S.,  115  Miss.  47,  75  S  761. 
331-58  P.  V.  Rollins  (Cal.),  179  P 
209. 


335-93     Spinney's   Admx.   d.   Hooker 
&  Co.  (Vt.).  102  A  53. 
336-1     Wise  v.  Johnson    (Tex.   Civ.), 
198  SW  977. 

336-3     Moore   v.   Dallas    (Tex.    Civ.), 
200  SW  870. 

343-37     Fabian   v.   S.,   97    Ohio    184, 
119  NE  410. 

344-64     Gibson    v.    S.,    20    Ga.    App. 

73,  93  SE  48;  Fabian  v.  S.,  97  Ohio  184, 

119  NE  410. 

344-69     S.  V.  Burton   (S.  C),  98  SE 

856. 

344-71     [b]     Serving   on   jury   with 

party  previously  disqalifles  persons  for 

service    on    jury    trying    such    party's 

case.   Garrett  v.  Patton,  81  W.  Va.  771, 

95  SE  437. 

348-8     Fabian  v.  S.,  97  Ohio  184,  119 

NE  410. 

363-15     Mitchell  v.  Coal  Co.,  182  la. 

1001,  166  NW  391. 

363-20     S.  V.  Sullivan,  97  Wash.  639, 

166  P,  1123. 

365-31     Eobbins  v.   Const.   Co.    (Mo. 
App.),  215  SW  779. 

366-34    Brooke    v.    Pickett,    21    Ga. 
App.  422,  94  SE  601. 
367-40     Jones    v.    Waters,    148    Ga. 
284,  96  SE  386. 

368-51     Leadingham  v.   C,    182    Ky. 
291,  206  SW  483. 

369-58     Atlantic    Coast   Line   B.   Co. 
V.  Mead,  22  Ga.  App.  70,  95  SE  476. 
369-62     Leadingham   v.   C,   182   Ey. 
291,   206   SW  483;   S.  v.  Robinson   (S. 
C),  98  SE  329. 

369-64    Leadingham   v.   C,   180   Ky. 
38,  201  SW  500. 

370-70  [cj  Wife  of  juror  being 
fourth  cousin  to  the  husband  of  plaint- 
iff would  not  make  such  juror  incom- 
petent to  act  as  a  juror.  Jones  i/.  Wat- 
ers, 148  Ga.  284,  96  SE  386. 
370-71  See  McLean  v.  Speer,  148 
Ga.  684.  97  SE  854. 

372-86     S.   V.   Carriere,   141   La.   136, 
74  S  792;  S.  V.  Rodriguez,  23  N.  M.  156, 

167  P  426^  LRA1918A,  1016. 
373-93     Whitcomb    v.    S.,    102    Neb. 
236,  166  NW  553. 

376-25     P.  V.  Slaughter.  33  Cal.  App. 

365,  165  P  44;  Horn  v.  S.,  13  Okl.  Cr. 

354,  164  P  683. 

377-29     Spence  v.  S.,  20  Ga.  App.  61, 

92  SE  555. 

377-30    P.  V.  Slaughter,  33  Cal.  App. 

365,  165  P  44. 

381-44    P.  V.  Khair  Din  (Cal.  App.), 

179  P  713. 
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381-46    [b]    Where      exaininatlon 

showed  that  juror  could  render  a  fair 

and  impartial  verdict,  opinion  did  not 

disqalify   him.     S.   v.   Moneypenny,    81 

W.  Va.  362.  94  SB  540. 

382-51     See     Langston     v.     S.     (Ga. 

App.),  101  SE  3. 

384-64    P.  V.  Khair  Din  (Cal.  App.), 

179  P  713;  Leadingham  v.  C,  182  Ky, 

291,  206  SW  483. 

385-70     Whitcomb    v.    S.,    102    Neb. 

236,  166  NW  553. 

388-87    Whitcomb    v.    8.,    102    Neb. 

S36,  166  NW  553. 

391-96     Whitcomb    v.    S.,    102    Neb. 

236,  166  NW  553;  Rust  V.  Eeid,  (Va.), 

97  SE  324. 

394-9    Whitcomb  v.  S.,  102  Neb.  236, 

166  NW  553. 

395-11     Whitcomb    v.    8.,    102    Neb. 

236,  166  NW  553. 

397-19     Whitcomb    v.    8.,    102    Neb. 

236,  IGo  NW  653. 

309-34     Collins  v.  8.  (Tex.  Cr.).  206 

e\v  ess. 

399-36    Branseum  v.  8.,  134  Ark.  66, 

203  SW  13;  Grammer  v.  8.  (Neb.),  172 

NW  41. 

401-46     Grammer   v.    8.    (Neb.),    172 

NW  41. 

403-56     Whitcomb    v.    8.,    102    Neb. 

236,    166    NW    553;    S.    v.    Milosovich 

(Nov.),  175  P  139;  S.  v.  Anderson,  24 

N.  M.  360,  174  P  215. 

404-59     S.  V.  Anderson,  24  N.  M.  360, 

174  P  215. 

405-63     Whitcomb    i;.    8.,    102    Neb. 

236,  166  NW  553. 

408-85     Whitcomb    v.    S.,    102    Neb. 

236,  166  NW  553. 

410-93     Branseum  v.  8.,  134  Ark.  66, 

203  SW  13;  P.  V.  Schoon,  177  Cal.  678, 

171  P  680. 

418-24    Bartlett  v.  8.  (Tex.  Or.),  200 

SW  839. 

418-25     S.    V.   Eobinson    (S.    C),    98 

SE  329. 

428-11     Howard   v.    8.,   80    Tex.    Cr. 

588,  192  SW  770. 

430-18     Howard   v.    8.,   80    Tex.    Cr. 

588,  192  SW  770. 

432-32     Howard   v.    8.,   80    Tex.    Cr. 

588,  192  SW  770. 

432-34    Howard   v.   S.,    80    Tex     Cr. 

588,  192  SW  7T0. 

437-60     Howard    v.    8.,    80    Tex.    Cr. 

588,  192  S  W770. 

437-61     Howard   v.    S.,   80    Tex.    Cr. 

588,  192  SW  770. 

444-14     Shackelford     v.     C,     (Ky.) 

214  SW  788. 


449-55     Shackelford     v.     C,     (Ky.), 

214  SW  788. 

455-6     Edens  v.  Cleaves   (Tex.  Civ.), 

202  SW  355. 

457-20  Cox  V.  C,  181  Ky.  433,  205 
SW  385. 

458-25  P.  V.  Foster,  288  111.  371,  123 
NB  534;  S.  v.  Starr,  24  N.  M.  180,  173 
P  674. 

459-26  S.  V.  Howard,  117  Me.  69, 
102  A  743;  H«rn  v.  8.  (Okl.  Cr.),  164 
P  683. 

460-39  S.  V.  Starr,  24  N.  M.  180, 
173  P  674. 

461-41  P.  V.  roster,  288  111.  371,  123 
NE  534. 

466-86  [b]  Admonition  unneces- 
sary, if  jury  not  sworn  to  try  case. 
S.  V.  Hall  ,(Mont.),  175  P  267. 
467-4  Grizzard  v.  8.  (Ala.  App.),  79 
S  266;  Cox  v.  C,  181  Ky.  433,  205 
SW  385;  Johnson  v.  Com.,  179  Ky.  40, 

200  SW  35. 

46S-5     Barnes    v.    C,    179    Ky.    725, 

201  SW  318;  Watson  v.  S.  (Tex.  Cr.), 
199  SW  1113. 

473-41     Barnes  v.  Com.,  179  Ky.  725, 

201  SW   318. 

478-69     Barnes   v.   C,   179    Ky.    725, 

201  SW  318. 

481-99    Dodge   v.  U.  S.    (CCA),   258 

Fed.  300;   Hinson  v.  S.,  133  Ark.  149, 

201  SW  811. 

483-19     Hinson  v.   8.,   133   Ark.   149, 

201  SW  811;  Jeuss  iv  Harrod,  100  Misc. 
624,  166  NYS  958. 

486-49     P.  V.  Vaughan,  34  Cal.  App. 

16,  166  P  1031. 

489-66     Hatfield  v.  C,  180  Ky.  642, 

203  SW  562. 

489-68  [a]  Ignorance  of  miscon- 
duct, until  after  verdict  must  be 
shown.— Hatfield  v.  C,  180  Ky.  642, 
203  SW  562. 

490-74  Mann  v.  8.  (Tex.  Cr.),  204 
SW  434. 

494-95     Phillips  v.  S.  (Tex.  Cr.),  200 
SW  1091. 
497-18     Thomas   v.  C,   180   Ky.   288, 

202  SW  498. 

497-19      Chase   v.   Cable   Co.    (Okl.), 

170  P   1172. 

498-27      Hamilton   v.   8.    (Tex.   Cr.), 

201  SW  1009. 

500-36      Thomas  v.  C,  180  Ky.  288, 

202  SW  498;  HamUton  v.  8.  (Tex.  Cr.); 
201  SW  1009. 

514-31  Barber  v.  Emery,  101  Kan. 
314,  167  P  1044. 

514-32  Terrell  v.  S.,  81  Tex.  Cr.  647. 
197  SW  1107. 
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515-38       Schmidt    v.    Thompaon,    140 

Mmn.  180,  167  NW  543. 

524-94       Babb    v.    S.,    18    Ariz.    505, 

163  P  259,  AunCasl918B,  925. 

525-98       Shafer    v.    Rys.    Co.      (Mo. 

App.),  201   SW  611. 

526-2     Babb   r.  S.,  18  Ariz.  505,  163 

P  259,  AnnCasl918B,  925. 

527-9       Schmidt    v.    Thompson,      140 

Minn.  180,  167  NW  543. 

528-10       Schmidt    r.    Thompson,    140 

Minn.   180,   167   NW  543. 

529-14       Schmidt    v.    Thompson,    140 

Minn.  180,  167  NW  543. 

529-17     Mills  V.  Davis,  92  Conn.  154 

101  A  657.  ' 

530-21     MeClain  v.  Marietta  T.  Co. 

("W.  Va.),  100  SE  87:    Scott  v.  Doughty 

(Va.),  97   SE   802. 

534-45      Steel  v.   S.    (Tex.   Cr.),   200 

SW  381. 

539-84     S.  V.  Keech,  103  Wash.  533, 

175  P  176. 

540-88     Weaver  v.  S.  (Tei.  Cr.),  210 

SW  698. 

553-65    8.  V.  Babcook,    2Z  N.  M.  678, 

167  P  275. 

554-72      S.  V.   Oastelli,  92   Conn.   58, 

101    A   476;       Smith   v.    Autry    (Okl.), 

169  P  623. 

665-79      Smith  v.   Autry    (Okl.),   169 

P  623. 

559-15  Fererira  v.  Silvey  (Cal.  App.), 

176  P  371. 

559-16    [c]    In  criminal  case  only. — 
Penal   Code   1137;      Fererira   v.   Silvey 
(Cal.  App.),  176  P  371. 
562-29      Holub  v.   8.,  130   Ark.   245, 
197   SW   277. 

564-68  [a]  Refusal  not  error,  if 
the  jury  does  not  request  papers.  Wat- 
son V.  S.  (Tex.  Cr.),  199  SW  1098. 
564-70  Davis  v.  Brandon  (Ala.),  75 
S  908,  a  matter  of  discretion. 
567-91  [c]  Practice  dlsapprored. — 
Hunter  v.  Daze,  19  Ariz.  310,  170  P 
788. 

573-37    Litzenberger  v.  Litzenberger, 
99  Misc.  572,  164  NTS  513. 
576-67      Carne-s    v.   C,   181   Ky.  443, 
205   SW  408. 

580-94  P.  V.  La  Londe,  197  Mich. 
76,  163  NW  490. 

584-24    Marshall  Traction  Co.  v.  Har- 
rington  (Tex.  Civ.),  194  SW  1156. 
585-26    Choate  v.  C,  176  Ky.  427,  195 
SW  1080. 

591-51  Larson  v.  Light  &  Power  Co., 
138  Minn.  158,  164  NW  666;  Cormier 
V.  Lumber  Co.,  98  Wash.  463,  167  P 
1105.  i 


[d]  Oompromlse  rerdict  will  not  be 
upheld  even  where  i*  is  sustained  by  a 
subsequent  ballot  of  the  jury.  United 
Iron  Works  v.  Wagner,  98  Wash.  453. 
167  P  1107.  ' 

592-54     Missouri,  K.  &  T.  Ey.  Co    V 
Barber   (Tex.  Civ.),  209  SW  394. 
593-59     Parker  v.  S.,   130  Ark.  234, 
197  SW  283. 

593-64  Hughes  v.  S..  81  Tex.  Cr.  526. 
197  SW  215. 

594-65     Missouri,  K.  &  T.  Ey.  Co.  v. 
Barber  (Tex.  Civ.),  209  SW  394. 
594-68    Hughes  v.  S.,  81  Tex.  Cr.  526, 
197  SW  215.  ' 

602-19      Brecheisen     f.     Clark,     103 
Kan.   662,   176   P    137. 
603-21    Brecheisen  v.  Clark,  103  Kan. 
662,  176  P  137. 

e08-52  P.  V.  Montlake,  184  App.  Div. 
578,  172  NY8  102. 

612-75  Contra,  P.  v.  Lightner,  49 
Cal.  226. 

613-85     Wichita  F.  &  N.   W.  Ey.  Co 
V.   Overstreet    (Okl.),   182   P   674. 
615-99     [o]     Error  to  refuse  to  dis- 
charge.—S.    V.    Cooler    (S.    C),    98    SE 
845. 

616-11  S.  1/.  Carmouche,  141  La.  325, 
75  S  68.  . 

625-65  P.  V.  Montlake,  184  App.  Div 
578,  172  NYS  102. 

628-86  Hughes-Buie  Co.  v.  Vasquez 
(Tex.   Civ.),   202   SW   525. 

JTTBISraOTXON 
637-6     Ex  Parte  McKay   (Tex.  Cr.), 
199  SW  637. 

638-7  In  re  Havens  (CCA),  255  Fed. 
478;  Warren  v.  Ellis  (Cal.  App.),  179 
P  544;  Lyon  &  Healy  v.  Union  (111.), 
124  NB  443;  P.  v.  Leavens.  288  111. 
447,  123  NE  545;  Crawford  v.  Pierse 
(Mont.),  185  P  315;  Ealston  v.  Bennett 
(Or.),  183  P  766. 

643-32  Muslusky  v.  Co.,  225  N.  Y. 
584,  122  NE  461. 

644-38  Duncan  L.  Co.  v.  Co.  (Or.), 
183  P  476. 

644-41  [a]  Action  brought  in 
wrong  county  may,  nevertheless,  be  de- 
termined if  court  has  general  juris- 
diction of  subject  matter.  King  v.  S. 
(Ala.  App.),  77  S  935. 
645-46  Dnnean  L.  Co.  v.  Co.  (Or.), 
183  P  476. 

651-93      Lichtwadt       v.       Murphy's 
Admr.,  182  Ky.  490,  206  SW  771. 
655-76     Williams  v.  C,  182  Ky.  711, 
207  SW  447. 
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656-9    In  re  Seger  Bros.  Co.,  243  Fed. 

159. 

656-14    Plume  Co.  v.  Jewelry  Co.,  39 

S.  D.  222.  164  NW  59. 

65S-29      Cushman   v.  Hussey    (Ind.), 

118  NE  816. 

658-33     Aronson  v.  Orlov,  228  Mass, 

],  116  NB  951. 

662-55      Louisville    &  IST.    B.    Co.   v. 

Tally    (Ala.),   83   S   114;      St.   Charles 

Sav.  Bank  v.  Go.  (Mo.),  210  SW  868. 

663-60     P.  V.  Hover,  101  Mise.  646, 

167  NYS    705. 

667-74-     In  re  Baum's  Est..  260  Pa. 

33,   103   A  614. 

674-29      Petition   of   Southern   L.   & 

M.  Co.  (Tenn.),  210  SW  639;     Stewart 

V.  Patterson   (Tex.  Civ.),  204  SW  768. 

678-60    Fair  v.  Kenny,  171  NYS  694. 

679-66     Carrollton  Hdw.  &  Imp.  Co. 

V.  Marshall.  117  Mies.  224,  78  S  7. 

679-68     Scattergood  v,  Co.,  249  Fed. 

23,  161  CCA  83. 

679-69      Button   v.  Bank,    244   Fed. 

236. 

680-70     Muslusky  v.  Co.,  225  N.  Y. 

584,  122  NE  461. 

682-82    Hanzes  v.  Flavio  (Mass.),  125 

NB    612;      Benson   v.   Gressel    (Neb.), 

168  NW  649;  Cojien  v.  Groo.  Co.  (Okl.), 
173  P  642;  Sweeney  «.  Jackson  County 
(Or.),  178  P  365. 

682-83  See  Muslusky  v.  Co.,  225 
N.  Y.  584,  122  NE  461. 
683-84  [c]  The  seizure  must  be 
legal  to  give  jurisdiction  to  the  court. 
S.  V.  Ford  Touring  Oar,  117  Me.  232, 
103  A  364. 

684-89  Emery  &  Co.  v.  E.  Co.,  183 
la.  687,  166  NW  600. 
686-3  Vioksburg  S.  &  P.  Ey.  v.  Del 
Bow,  148  Ga.  738,  98  SB  381. 
688-6  Thomson  Maeh.  Co.  v.  Brown 
(N.  J.),  108  A  116;  Brimberg  v.  Bag 
Co.  (N.  J.  Eq.),  r05  A  68. 
690-20  King  v.  Harris,  134  Ark.  337, 
203  SW  847;  Makemson  v.  Edwards, 
691-20  Spencer  v.  Patey,  156  CCA 
253,  243  Fed.  555;  Marin  Municipal 
Water  Dist.  v.  North  Coast  (Cal.),  173 
P  473;  Little  v.  McCalla,  20  Ga.  App. 
324,  93  SB  37;  Putnam  v.  Conner,  144 
La  — ,  80  S  265;  Eaton  v.  Baton 
(Mass.),  124  NE  37;  S.  v.  Cave,  272 
Mo.  653,  199  SW  1014;  Stanford  v. 
Stanford,  87  N.  J.  Eq.  475,  101  A  388; 
P.  V.  Travis,  228  N.  Y.  150,  119  NE 
437;  Stoddard  v.  Stoddard  (App.  Div.), 
175  NYS  636;  In  re  Mondshain's  Est., 
186  App.  Div.  528,  174  NYS  599;  P.  v. 
Hover,   101  Misc.   646,  167  NYS   705; 


Petition  of  Southern  L.  &  M.  Co. 
(Tenn.),  ,210  SW  639;  Stewart  v.  Pat- 
terson (Tex.  Civ.),  204  SW  768;  Devlin 
V.  Dist.  Court  (Utah),  178  P  73;  Essex 
Storage  Elect.  Co.  v.  Lumber  Co.  (Vt.), 
108  A  426. 

694-21    Marin  Municipal  Water  Di»t. 
V.  North  Coast  (Cal.),  173  P  473. 
700-60     Cotton  Lumb.  Co.  v.  Lumb, 
Co.,  200  Mo.  App.  7,  204  SW  957. 
700-62    King  v.  Harris,  134  Ark.  337, 
203    SW    847;    Makemson   v.   Edwards, 

101  Kan.  269,  166  P  508;  S.  v.  Cave, 
272  Mo.  653,  199  SW  1014;  Trott  v.  8. 
(N.  D.),  171  NW  827. 

702-66  Makemson  v.  Edwards,  101 
Kan.  269,  166  P  508;  Peter  Haupt- 
mann  Tobacco  Co.  v.  Unverferth,  200 
Mo.  App.  482,  207  SW  283. 
702-67  Scattergood  v.  American  P. 
&  C.  Co.,  161  CCA  83,  249  Fed.  23; 
Harris  v.  Smith,  133  Ark.  250,  202  SW 
244;  Metal  Shelter  Co.  v.  Fosdick,  172 
NYS  273. 

708-18  Lyon  &  Healy  v.  Union  (111.), 
124   NE   443. 

709-29  [a]  Where  complaint  Is 
amended  as  to  the  amount  in  contro- 
versy to  exceed  jurisdiction  of  court 
and  judgment  is  rendered  in  an 
amount  within  the  jurisdiction  the 
amendment  will  be  treated  as  surplus- 
age.    Avery  v.  Ginsburg,  92  Conn.  208, 

102  A   589. 

709-41  [a]  Absence  and  removal  of 
defendant  from  state,  does  not  divest 
the  court  of  jurisdiction  to  render 
judgment  against  such  defendant. 
Cruz  V.  Cp.  (Tex.  Civ.),  199  SW  819. 
711-51  Smith  v.  Downing  Co.,  21  Ga. 
App.  741,  95  SE  19. 
720-76  See  Mknuing  v.  Yeager 
(Ala.),  79  S  19. 

720-82  Shelby  County  v.  Abstract 
Co.,  140  Tenn.  74,  203  SW:339,  LEA 
1918B,  939. 

723-17  Ghisalberti  v.  Calamari,  143 
La.  507,  78  S  751. 

726-41  Lexington  Pros.  Church  v. 
Eeid,  147  Ga.  225,  93  SE  208. 
727-42  Sim  v.  Bishop,  177  Ky.  279, 
197  SW  625;  Thorn  v.  Poynor  (Mo.)i 
201  SW  850;  Schroer  v.  Brooks  (Mo.), 
200  SW  1068;  Norton  v.  Eeed  (Mo. 
App.),  200  SW  667;  Powell  v.  Powell 
(Mo.  App.),  202  SW  601;  Wright  v. 
Cobb  (Mo.  App.),  201  SW  912;  White- 
cotton  V.  Wilson  (Mo.  App.),  197  SW 
168. 

[g]  An  attorney's  lien  for  services 
when  the  judgment  is  for  land  is  with- 
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in  the  statute.  Hatfield  v.  Bichmond, 
177  Ky.  183,  197  SW  654. 
737-44  Howe  v.  Brown,  287  111.  532, 
123  NE  46;  Jorden  v.  Jorden,  283  111. 
182,  119  NE  312;  McCarthy  v.  Mc- 
Carthy, 282  111.  488,  118  NE  786;  Bray- 
shaw  V.  Trisler,  282  111.  405,  118  NE 
771;  Jones  v.  Jones,  281  111.  595,  117 
NE  1013;  Tarallo  v.  Fert.  Co.,  281  111. 
286,  117  NE  1001;  Moloney  v.  Pigen- 
|)aum,  280  111.  384,  117  NE  485;  Phil- 
lips 17.  Leininger,  280  111.  132,  117  NE 
497;  Law  v.  Elevator  Co.,  281  111.  143, 
117  NE  435. 

728-46     Gulf  Pav.  Co.  v.  Atlanta,  22 

Ga.   App.   374,   96   SE   392;      Pelker   v. 

Monroe,  22  Ga.  App.  301,  96  SB  1023; 

Strother  v.  Ry.  Co.,  274  Mo.   272,  203 

SW  207;     Lewis  v.  Ins.  Co.  (Mo.),  201 

SW  852;    Lancaster  v.  Eeed  (Mo.),  201 

SW   95;    S.   V.   Sollars    (Mo.),   200    SW 

1052;      Tinsley  v.  Ins.  Co.   (Mo.),  199 

SW  121;     S.  V.  R.  Co.,  272  Mo.  520,  199 

SW  121. 

[a],    (1)    Littlefield   v.   Littlefleia,   272 

Mo.   163,   197   SW   1057.     (3)    Funk  v. 

Kansas   City   (Mo.),  197   SW   343. 

[g]    .Oppoitimity  to  pass  on  question. 

When  the  constitutional  question  does 

not  arise  until  the  entry  of  judgment, 

and    therefore   the   trial   court   has   no 

opportunity    to    pass    on    it,    the    rultf 

cannot  be  invoked.     P.  v.  Stoyan,  280 

111.  800,  117  NE  464. 

729-47     Winnfield  v.  Collins,  143  La. 

493,  78  S  747. 

729-48      Epoch     Producing     Co.     v. 

Sehnettler,  280  111.,  310,  117  NE  479. 

729-50      Tracy  v.   Tracy    (Mo.),  201 

SW  902. 

730-51    S.  V.  Oliver,  273  Mo.  537,  201 

SW  868. 

730-52     S.  V.  Kennedy,  273  Mo.  122, 

199  SW  953. 

730-53     [a]     P.  v.  Assn.,  280  111.  113, 

117   NE  482. 

731-58       King   v.    Rodgers,    147    Ga. 

464,  94  SB  580. 

731-61      S.   V.  Breaux,   143   La.   653, 

79  S  209;     S.  v.  Desimone,  143  La.  505, 

78  S  751. 

731-62      Coco  V.  Oden,  143  La.   718, 

79  8  287;  Marks  v.  Loewenberg,  143 
La.  196,  78  S  444;  Sandlin  v.  Coyle, 
143  La.  121,  78  S  261,  LRA1918D,  862; 
Aubert  v.  Burns,  142  La.  895,  77  S 
782;  Chesapeake  &  O.  R.  Co.  v.  Wil- 
liams, 122  Va.  502,  95  SE  417. 
732-70  S.  V.  Gleason  (Ind.),  119 
NE  9. 


735-85  S.  V.  Schulz  (Minn.),  171 
NW   263. 

739-12     Wheeler  v.  Meggs  (Fla.),  78 
S  685;    Ex  parte  Webera,  200  Mo.  App. 
29,  197  SW  850;    O'Brien  v.  Trousdale, 
41  Nev.  90,  167  P  1007;    S.  v.  Walters, 
96  Ohio  607,  119  NE  137. 
Supersedeas,    see    the    title,    "Super- 
sedeas and  Stay  of  Proceedings." 
741-15    [b]    Mandamus  Denied  when 
court  of  last  resort  is   called  upon  to 
determine  question  of  fact.     Wagner  v. 
Eobison    (Tex.),    201    SW    171. 
745-35     S.  V.  Tune,  273  Mo.  255,  200 
SW  1062. 

749-60  See  Oneida  Co.  Sav.  Bk.  v. 
Saunders,  179  App.  Div.  282,  166  NYS 
280. 

750-61  Ex  parte  Watson  (W.  Va.), 
95  SE  648. 

750-63  Robinson  v.  Evans,  131  Ark. 
464,  199  SW  369. 

752-66  Ex  parte  Bracey  (W.  Va.), 
95  SE  593. 

753-67      See    Betkouski   v.    Superior 
Court,  34  Cal.  App.  117,  166  P  1027. 
753-68      S.  V.  Rodgers,  91   N.  J.  L. 
212,  102  A  433. 

754-73  S.  V.  Richardson  (Del.),  102 
A  82.  Contra,  8.  v.  Rodgers,  91  N.  J. 
L.  212,  102  A  433. 

763-35     Wilmer  v.  Coal  &  Iron  Co., 
130  Md.  666,  101  A  538. 
765-41     Weaver  v.  R.  Co.  (Ala.),  76 
S  364. 

766-43  Mauser  v.  R.  Co.,  243  Fed. 
274, 

766-44  Weaver  v.  R.  Co.  (Ala.),  76 
S  364.  ' 

767-48  Weaver  v.  R.  Co.  (Ala.),  76 
S  364. 

780-10  Vineyard  L.  &  S.  Co.  v.  Twin 
Falls,  etc.  Co.,  245  Fed.  9,  157  CCA 
305. 

785-28      [b]      Compare,  12  Standibd 
Peoc.   1016,  note  66. 
786-32    S.  V.  Faunce,  91  N.  J.  L.  333, 
102  A  147. 

787-41     See  Miller  v.  U.  S.,  242  Fed. 
907,  155  CCA  495,  LBA1918A,  545. 
794-74      Phillips   v.   S.    (Fla.),   77   S 
665. 

797-91     See  Yarbrough  v.  Yarbrough 
(Ala.),  75  S  932;     Lehman  v.  Weiner, 
167  Wis.  428,  167  NW  806. 
797-93    Gans  v.  S.,  132  Ark.  481,  201 
SW  823. 

797-94    National  Council  v.  Scheiber, 
141  Minn.  41,  169  NW  272. 
798-96     Morrison  v.  McFarland,  147 
Ga.  465,  94  SE  569;     Neal  Inst.  Co.  v. 
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Stuciart,  281  111.  526,  117  NE  1012. 

798-1      Wilson  v.  Dean,  177   Ky.  97, 

197  SW  547;      S.  v.   Ebarbo,   143   La. 

591,   78   S   973. 

799-3      Knudsen   v.   Bank,   245   Fed. 

81,  157  CCA  377;     Miller  v.  Assur.  Co. 

(Mo.   App.),   196   SW   452;      Miller  v. 

Assur.   Co.    (Mo.   App.),   196   SW  448; 

Caveny  v.  Curtis,  257  Pa.  576,  101   A 

863. 

802-9  ~    Jaequish  v.  Deming    (S.  D.), 

167    NW    157. 

802-11      Caveny   v.   Curtis,   257   Pa. 

575,  101  A  853. 

803-15      Knudsen  v.  Bank,  245  Fed. 

81,  157  CCA  377. 

805-25    Cochran  v.  Simmons,  177  Ky. 

562,  197  SW  930. 

805-27       Miller   v.   Assur.    Co.    (Mo. 

App.),   196   SW   452;    Miller   v.   Assur. 

Co.   (Mo.  App.),  196   SW  448. 

814-78    See  American  Express  Co.  v. 

S.,  244  U.  S.  617,  37  Sup.  Ct.  656,  61 

L.  ed.  1352. 

815-90      O'Neil   v.   Welch,   245   Fed. 

261,  157  CCA  453;    Alabama  T.  &  N.  E. 

Co.  V.  Tblman  (Ala.),  76  S  381. 

818-6    O'Neil  v.  Welch,  245  Fed.  261, 

157  CCA  453;     Swift  v.  Black  P.  O.  & 

G.  Co.,   244  Fed.  20,  156  CCA  448. 

819-8    Knudsen  v.  Bank,  245  Fed.  81, 

167  CCA  377.     But  see  Alabama  T.  & 

N.  R.  Co.  V.  Tolman   (Ala.),J6  S  381. 

820-13    Landon  v.  Utilities  Com.,  242 

Fed.  658. 

821-18     O'Neil  v.  Welch,     157  CCA' 

453,  245  Fed.  261.    See  Alabama  T.  & 

N.  E.  Co.  V.  Tolman  (Ala.),  76  S  381. 

822-22    Swift  v.  Black  P.  O.  &  G.  Co., 

244  Fed.  20,  156   CCA  448. 

823-28     U.  S.  V.  Ah  Hung,  243  Fed. 

762;      P.  V.  Nesin,   179  App.  Div.  869, 

167  NYS  49. 

825-40       Comerma    Co.    «.    Comerma, 

182  App.  Div.  576,  169  NYS  884. 

827-61     First  Nat.  Bank  v.  Fellows, 

244  U.  S.  416,  37  Sup.  Ct.  734,  61  L.  ed. 

1233. 

827-61      [b]      Texas  &  P.  E.   Co.   t. 

Sherer.  (Tex.  Civ.),  183  SW  404. 

827-61     [e]     Kansas  City  So.  R.  Co. 

V.  Leslie,   238   U.   S.   599,   35   Sup.   Ct. 

844,  59  L.  ed.  1478;    Texas  &  P.  R.  Co. 

V.  Sherer    (Tex.   Civ.),   183   SW  404. 

831-84      arey   v.   1.    0.   O.   F.    (Mo. 

App.),  196  SW  779;      Kelley  v.  Baus- 

man,  98  Wash.  686,  168  P  181. 

831-86    Eseue  v.  Hartley  (Tex.  Civ.), 

202  SW  159. 

831-87     [c]     (3)     Stephens  v.  Co.,  34 

Cal.  App.  210,  167  P  171. 


834-89     Union  Light  H.  &  P.  Co,  V. 

Mulligan,  177  Ky.  662,  197  SW  108L 

836-1       Armour    Fertilizer    Works   v. 

Aiken,  175  N.  C.  398,  95  SE  657. 

843-29     Trustees  of  Colored  Schools 

V.  Trustees  of  W.  S.,  180  Ky.  574,  203 

SW  620. 

844-30     Sikes  v.  Keller   (Tex.  Civ.), 

197  SW  311. 

845-32    Trustees  v.  Trustees,  180  Ky. 

574,  203  SW  520. 

847-41    Youngblood  v.  Puritans  (Tex. 

Civ.),   197   SW   1116;      Sikes  v.  Keller 

(Tex.  Civ.),  197  SW  311. 

848-42      Allen  v.  Wolkof,   102  Misc. 

122,  168  NYS  336. 

852-66    Lusk  v.  Cooper,  130  Ark.  241, 

197   SW  9. 

858-14     Keleher  v.  Johnson,  272  Mo. 

69?,  199  SW  935. 

859-19     Sikes  v.  Keller   (Tex.  Civ.), 

197  SW  311. 

863-40     Keleher  v.  Johnson,  272  Mo. 

699,  199  SW  935. 

865-48     Davis  v.  Davis,  178  Ky.  779, 

199  SW  1075. 

871-85    [d]    Interest  may  be  waived 

by  plaintiffs,  and  court  cannot  compel 

them    to    claim    interest    in    ordet    to 

bring  the  action  within  the  jurisdiction 

of    the     Supreme     Court    of    Appeals. 

Chesapeake   &   O.   E.   Co.   v    Williams, 

122   Va.   502,  95   SE  417. 

872-87     Midland  Cas.  Co.  ».  Arnott 

(Tex.  Civ.)j  199  SW  890. 

874-91     Davidson     v.     Jones      (Tex. 

Civ.),  196  SW  571.     [a]     International 

&  G.  N.  E.  Co.  V.  Perkins  (Tex.  Civ.), 

184   SW   725. 

877-14    Lusk  v.  Cooper,  130  Ark.  241, 

197  SW  9. 

884-51    See  The  Public  Bank  v.  Eoa- 

endorf,   166   NYS  734. 

886-60      McGowen  v.  Freeberry,  133 

Ark.  579,  202  SW  848. 

889-76    See  The  Public  Bank  t;.  Eos- 

endorf,  166  NYS  734. 

900-43     Thacker  v.  Hubard,  122  Va. 

379,  94  SE  929. 

900-44     In  re  Mondshain's  Est.,  186 

App.  Div.  528,  174  NYS  599. 

901-48      Sanders  v.   S.    (Ala.   App.), 

79  S  312. 

901-49       B.iornquist    v.    E.    Co.,    163 

CCA   179,   250   Fed.   929;      Merchants' 

Bank  v.  Affholter  (Ark.),  215  SW  648; 

Thacker  v.  Hubard,  122  Va.  379,  94  SE 

929. 

901-49      [b]     Demurrer  to  Couater- 

claim. — ^Want  of  jurisdiction  cannot  be 

raised  by  a  demurrer  to  a  counterclaim 
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which  permits  such 
for  failure  to  state 
constitute  a  counter- 
Plume  Co.  V.  Jewelry 
164  NW  69. 

■ille  &  N.  R.  Co.  V. 
282  111.  136,  118  NE 

Hubard,  122  Va.  379. 


under  a  statute 
a  demurrer  only 
sufficient  facts  to 
claim  or  defense. 
Co.,  39  S.  D.  222, 
902-51  Louisv 
Industrial  Board. 
483;     Thacker  v. 

94  SE  y:;9. 

902-55  [a]  Motioa  for  new  trial  is 
not  a  proper  remedy  to  contest  the 
jurisdiction  of  the  court.  Bd.  of  Edu- 
cation r.  Gresham,  21  Ga.  App.  440, 
94  SE  641. 

903-56  Bjornquist  v.  E.  Co.,  163 
CCA  179,  250  Fed.  929;  Merchants' 
Bank  v.  AfEholter  (Ark.),  215  SW  648; 
Moore  v.  By.  Co.  (Va.),  98  SE  635. 
910-83  Lusk  V.  Cooper,  130  Ark.  '241, 
197  SW  9;  Thacker  v.  Hubard,  122  Va. 
379,  94  SE  929. 

912-86  Robinson  v.  Evans,  131  Ark. 
464,  199  SW  369;  Lusk  v.  Cooper,  130 
Ark.  241,  197  SW  9;  Shannon  v.  Mfg. 
Co.,  230  Mass.  224,  119  NE  768;  Hull 
V.  Bank  (Tex.  Civ.),  199  SW  1148. 
[S]  On  court's  own  motion,  jurisdic- 
tion may  be  questioned  by  appellate 
court,  where  question  was  not  brought 
to  the  attention  of  the  trial  court. 
Thacker  v.  Hubard,  122  Va.  379,  94  SB 
929. 

913-94  Makemson  v.  Edwards,  101 
Kan.  269,  166  P  508. 
914-3  Cotton  Lumb.  Co.  v.  Lumb. 
Co.,  200  Mo.  App.  7,  204  SW  957. 
916-14  [a]  Amendment  of  return 
of  service  of  process  may  be  allowed 
even  after  judgment.  Builder's  Supply 
Co.  V.  Piedmont  Lumb.  Co.,  122  Va. 
225,  94  SE  938. 


JUSTICES   OF   THE    PEACE 

930-15  C.  V.  Cameron,  259  Pa.  209, 
102  A  879. 

930-19     rt.  Orange  Barbering  Co.  v. 
Hotel  Co.,  92  Conn.  144,  101  A  505. 
930-20     Eamsey  v.  Hood,  136  Tenn. 
597,    191    SW   129. 

932-28  C.  V.  Cameron,  259  Pa.  209, 
102  A  879. 

933-40  [b]  Ofacial  acts  of  de  facto 
justice  of  the  peace  are  as  valid  and 
binding  as  to  the  public  and  third  pet- 
sons  as  those  of  a  justice  de  jure.  S.  v. 
Dowell   (W.  Va.),  95   SB  861. 


938-75  Brewer  v.  S.  (Ala.  App.),  79 
S  199;  Phillips  V.  Placer  Co.,  40  Nev. 
66,  160  P  786. 

944-32  Matheny  v.  Bank  (Okl.),  160 
P   92. 

946-41     Lange  v.  Busse,  275  111.  198, 

113  NE  875. 

947-45  Crigler  v.  Cash  Store,  126 
Ark.  627,  190  SW  99. 

947-46  Crigler  v.  Cash  Store,  I^ 
Ark.  627,  190  SW  99;  Baltimore  &  O. 
R.  Co.  V.  Owens,  130  Md.  678,  101  A 
606;  Barnes  v.  R.  Co.,  106  S.  C.  227, 
90  SE  1017. 

949-54  Pickert  v.  Jones,  19  Ga. 
App.  488,  91   SB  908. 

951-75  Strickland  v.  Duffie  (Tei. 
Civ.),   191   SW   622. 

952-82  Denny  v.  Reber,  63  Ind. 
App.  192,  114  NE  424;  Baltimore  & 
O.  R.  Co.  V.  Owens,  130  Md.  678,  101  A 
605. 

953-83  Sandlin  v.  Anders  (Ala.),  75 
S  901;  Allen  v.  Moore,  173  Ky.  394, 
191    SW   93. 

957-4  [a]  Trespass  by  animals. 
Damages  to  crops  caused  by  trespass- 
ing by  animals  may  be  recovered  in 
justices '  court.  James  v.  •  Thompson, 
148  Ga.  201,  96  SE  216. 
957-6  Barnes  v.  R.  Co.,  106  S.  C.  227, 
90   SE   1017. 

968-73  Sikeston  Merc.  Co.  v.  Board- 
man  (Mo.  App.),  204  SW  548;  Town- 
send  V.  Alewel  (Mo.  App.),  202  SW 
447;  Peyeke  Bros.  C.  Co.  v.  Coop. 
Co.,  195  Mo.  App.  417,  191  SW  1088. 
970-79  Dowden  v.  Mfg.  Co.,  199  Mo. 
App.  657,  205  SW  258. 
971-88  Brown  v.  Green  (Tex.  Civ.), 
204  SW  357. 

974-18  Lusk  v.  Cooper,  130  Ark.  241, 
197  SW  9;  Teat  v.  Westmoreland,  19 
Ga.  App.  60,  90  S.  B.  1025;  Phillips  v. 
Placer  Co.,  40  Nev.  66,  160  P  786; 
Sikes  V.  Keller  (Tex.  Civ.),  197  SW 
311;  Wheatley  v.  R.  Co.,  49  Utah  105, 
162  P  86. 

983-80  Robinson  v.  Evans,  131  Ark. 
464,    199    SW   369. 

984-82  Peter  Hauptmann  Tobacco 
Co.  V.  Unverferth,  200  Mo.  App.  482, 
207  SW  283. 

984-83  [a]  Motion  for  change  of 
7enue,    being    a    general    appearance. 
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constitutes  a  waiver  of  objection  of 
juriadiction  of  the  person.  Benson  v. 
Gressel  (N.  D.),  168  NW  649. 
9S4-85  Peter  Hauptmann  Tobacco 
Co.  V.  Unverferth,  200  Mo.  App.  482, 
207  SW   283. 

987-17  Records  v.  Eaves,  62  Colo. 
324,  160  P  1126. 

988-22  Lonnevik  v.  Co.  (N,  D.),  167 
NW  370. 

989-32  [a]  A  criminal  offense  com- 
mitted in  a  city  having  a  municipal 
court  cannot  be  tried  in  the  municipal 
court  of  another  city.  State  v.  Kelley, 
139  Minn.  462,  167  NW  110. 
992-57  Bagin  v.  R.  Co.,  108  S.  C. 
171,   93    SE   860. 

996-77     [b]     Southern  R.  Co.  v.  Gog- 
^ins    (Ala.),   73    S   958. 
996-80     Beck  v.  Lewis,  49  Utah  368, 
164  P  480. 

998-93  Allen  v.  Moore,  173  Ky.  394, 
191   SW   93. 

999-98  [b]  Statute  as  to  interest  of 
judge  applies  only  to  courts  of  record 
and  not  to  justice  of  the  peace.  Owens 
V.  Wilmer,  131  Md.  175,  101  A  686. 
1000-8  Allen  v.  Moore,  173  Ky.  394, 
191  SW  93. 

1001-13      [f]      Affidavit    must     be 
signed  by  party  not  attorney. — ^Braeder 
V.   Armitage    (N.   D.),   168   NW   171. 
1004-29      Talley   v.   Maupin    (Okl.), 
186  P  734. 

1005-34     Grundhauser  T.  Mach.  Co. 
V.  Thress,  36  N.  D.  294,  162  NW  658. 
1006-42      [a]      Statutory  notice  of 
change  of  venue  is  not  jurisdictional. 
Grundhauser  T.  Mach.  Co.  r.  Thress,  36 
N.  n.  294,  162  NW  558. 
1007-55    Peterson  v.  Harrington,  197 
Mich.  611,  164  NW  547;     Campbell  v. 
Weller,  25  Wyo.  65,  164  P  881. 
1009-69     Bverard     v.     Dodge     Bros. 
(Mich.),  167  NW  953. 
1018-39      Loope  v.  R.  Co.,   98   Kan. 
718,  160  P  214. 

1018-41     Lively  v.  Lumb.  Co.   (Mo. 
App.),  194  SW  741. 
1018-42      Lively  f.  Lumb.   Co.   (Mo. 
App.),  194  SW  741. 
1022-64    Ashby  v.  Milligan,  126  Ark. 
118,   189   SW  1059;      Wilcox   v.   Bank, 
53  Mont.  490,  165  P  292. 
1022-55     Hooks  v.  Pate  (Tex.  Civ.), 
197   SW  613. 

1025-71  Embalmers'  Supply  Co.  v. 
Rowe,  180  App.  Div.  920,  166  NYS 
1045. 


1025-73      Spencer  v.   Small,   87   Or. 

662,  171  P  409. 

1026-77     Ryan  v.  Hughes,  197  Mo. 

App.  99,  193  SW  296. 

1028-86    Ashby  v.  Milligan,  126  Ark. 

118,  189  SW  1059. 

1033-13     Mims  v.  Garvin,  106  S.  0» 

381,  91  SE  289. 

1037-33     Ragin  v.  R.  Co.,  108  8.  0. 

171,  93  SE  860. 

1037-35     Bagin 'f.  R.  Co.,  108  S.  C. 

171,  93  SE  860. 

1039-43     Haney  v.  Welty,  24  Wyo. 

531,  162  P  932. 

1041-64     Mims  v.  Garvin,  106  S.  C. 

381,  91   SE   289. 

1063-44     Danielson  v.  Reichert,  100 

Kan.  291,  164  P  184. 

1068-93      [b]      In  order  to  confer 

jurisdiction  In  garnishment  proceedings 

on  justice   court,   it  must  appear   that 

defendant's  effects  have  been  attached 

under  garnishment  proceedings.     Baker 

Mere.  Co.  v.  Co.,  20  Ga.  App.  799,  93 

SE  496. 

1073-ai     Baker  Merc.  Co.  v.  Co.,  20 

6a.  App.  799,  93  SE  496. 

1074-41       Indiahoma   Refing.    Co.   v. 

Kunkler    (Okl.),    166    P    894. 

1074-43    Baker  Merc.  Co.  v.  Hancock 

Bros.  &  Co.,   20   Ga.  App.   799,   93   SB 

496. 

1077-67      Shwayder     v.     Altenberg 

(Mo.  App.),  191   SW  1121. 

[Vol  18] 

15-98  Town  v.  Lupkin,  114  Miss.  693, 
75  S  546;  Steinbruegge  v.  Ins.  Co., 
196  Mo.  App.  194,  190  SW  1018:  High- 
field  V.  Press  (Mo.  App.),  190  SW  926; 
Rowe  V.  Daugherty  (Tex.  Civ.),  196 
SW  240;  Farmers'  &  C.  S.  Bank  V. 
Smith  (Tex.  Civ.),  188  SW  1026. 
15-99  McPall  v.  R.  Go.  (Mo.  App.), 
185    SW    1157. 

16-1  Highfleld  v.  Press  (Mo.  App.), 
190  SW  926. 

17-2  Kinney  v.  Kinney,  20  Ga.  App. 
816,  93  SE  496;  Lambert  v.  Hagedorn 
(Mo.  App.),  196  SW  85;  Steinbruegge 
V.  Ins.  Co.,  196  Mo.  App.  194,  190  SW 
1018;  Highfleld  v.  Press  (Mo.  App.), 
190  SW  926;  Farmers'  &  Citizens' 
Bank  v.  Smith  (Tex.  Civ.),  188  SW 
1026. 

17-3  Town  V.  Lupkin,  114  Miss.  693, 
75  S  546;  Nashville,  C.  &  St.  L.  Co.  v. 
Williamson,  137  Tenn.  152,  192  SW  385; 
Vaughan   Lumber   Co.   v.   Bybee    (Tex, 
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Civ.),  191  SW  827;  Garber  v.  Spray, 
25  Wyo.  52,  164  P  840. 
18-11  Mayer  r.  Express  Co.,  17  Ga. 
App.  744,  88  SE  403;  Van  Smith  Bldg. 
Material  Co.  v.  Hdw.  Co.,  173  N.  C. 
55,  91  SE  524. 

20-20  Hamra  Bros.  v.  Herrell  (Mo. 
App.),  200  SW  776;  Guando  v.  Alpen 
(App.  Div.),  179  NYS  824;  Ellerd  v. 
Neweom  (Tex.  Civ.),  203  SW  408. 
21-21  Nave  v.  Dieckman  (Mo.  App.), 
208  SW  273;  W.  U.  Tel.  Co.  v.  HufE- 
stutler  (Tex.  Civ.),  188  SW  455. 
23-30  Peterson  v.  Bertilson,  34  N.  D. 
159,   157   NW   984. 

24-31  Sears  v.  Krekel  (Mo.  App.), 
184   SW   911. 

25-32  Records  v.  Eaves,  62  Colo.  324, 
160   P    1126. 

26-33  Wandling  v.  Leintz  (Mo.  App.), 
191  SW  1108. 

27-44  Wileox  v.  Bank,  63  Mont.  490, 
165  P  292. 

28-45  Walters  v.  Niederstadt  (Mo. 
App.),  194  SW  514. 

31-72  Blair  v.  McQuary,  100  Kan. 
203,  162  P  1173,  164  P  262;  Fidelity 
Lumb.  Co.  V.  Bean  (Tex.  Civ.),  203  SW 
782. 

32-73  Peet  v.  Fleming,  179  la.  757, 
162  NW  41. 

33-79  [a]  Complaint  in  forcible  en- 
try and  detainer  complying  -with  the 
form  set  out  by  code  is  suffi.<Sient, 
Springer  v.  Wasson,  23  N.  M.  277,  167 
P   712. 

35-98  W.  U.  Tel.  Co.  v.  HuflEstutler 
(Tex.  Civ.),  188  SW  455. 
37-24  Dowden  v.  Mfg.  Co.,  199  Mo. 
App.  657,  205  SW  258;  St.  Louis  &  S. 
F.  E.  Co.  V.  Whitefield  (OM.),  172  P 
637. 

39-43  Steinbruegge  v.  Ins.  Co.,  196 
Mo.  App.  194,  190  SW  1018. 
45-1  J.  V.  Baldwin  &  Son  v.  Caf- 
lisch,  182  App.  Div.  477,  170  NYS  354. 
45-3  Thompson  v.  Kimball  Co.,  190 
Mich.  579,  157  NW  63. 
48-31  White  v.  Grace,  192  Mo.  App. 
610,  184  SW  947. 

50-45  Pittsburgh  C.  C.  &  St.  L.  E. 
Co.  V.  James  (Ind.  App.),  114  NE  833. 
50-47  Pittsburgh  C.  C  &  St.  L.  E. 
Co.  V.  James  (Ind.  App.),  114  NE  833. 
51-52  Nashville,  C.  &  St.  L.  E.  Co.  i: 
Williamson,  137  Tenn.  152,  192  SW 
38.5 

53-74      But   see   Bank   of   Buffalo   v. 
Venn  (Okl.),  171  P  450. 
73-23     Garber  v.  Spray,  25  Wyo.  52, 
164  P  840. 


77-57       Scanlon   v.    Cohee,    6   Boyoe 
(Del.)   244,  99  A  44. 
80-84    Nelson  v.  Freeman  (Ark.),  206 
SW  667. 

81-87  Lazarus  v.  Byrnes,  32  Cal.  App. 
431,  163  P  227;  Wilmington  Gas  Co.  v. 
Annest  (Del.),  103  A  751. 
91-51  Catlett  v.  Diummond,  113 
Miss.  450,  74  S  323. 
96-72  Barnes  v.  Bank,  22  Ga.  App. 
214,  95  SE  757. 

96-73     Blodgett  v.  Hudson,  6  Boyce 
(Del.),  462,  100  A  571;    Barnes  v.  Bk.,       ' 
22  Ga.  App.   214,  95  SE   767. 
98-80    Simpson  v.  Boykin  (Miss.),  79 
S  852. 

101-97  Mills  V.  Anderson,  20  Ga. 
App.  8'06,  93  SE  535;  Driscoll  v.  Eed- 
wine  Bros.,  19  Ga.  App.  486,  91  SE  784. 
102-4  Garber  v.  Spray,  25  Wyo.  52, 
164  P  840. 

104-13  Willoughby  v.  Summers 
(Okl.),  162  P  206. 

[a]  Findings  of  the  controverted  facts 
only  will  support  a  justice's  judgment. 
Garber  v.  Spray,  25  Wyo.  52,  164  P 
840. 

105-16  [a]  AVhere  a  defendant  ap- 
pears and  defends  under  a  particular 
name  he  is  estopped  to  deny  the  valid- 
ity of  a  judgment  entered  against  him 
in  that  name.  Furauz  v.  Tramontane, 
177  App.  Div.  62,  163  NYS  700. 
106-25  Keaton  v.  Hamilton  (Mo.), 
211   SW  29. 

108-48  Ft.  Orange  B.  Co.  v.  Hotel 
Co.,  92  Conn.  144,  101  A  505. 
108-49  Ft.  Orange  B.  Co.  v.  Hotel 
Co.,  92  Conn.  144,  101  A  505;  Farmer 
V.  Witeher  (Tex.  Civ.),  189  SW  293. 
110-61  [d]  A  justice  not  being  a 
court  of  record  'may  amend  his  judg- 
ment to  make  it  speak  the  truth.  Wild- 
enhayn  v.  Justice's  Court,  34  Cal.  App. 
306,  167  P  305. 

110-63  Barnes  v.  Bank,  22  Ga.  App. 
214,  95  SE  757;  Johnson  v.  Holt,  19 
Ga.  App.  470,  91  SE  783. 
111-65  Wildenhayn  v.  Justice  Court, 
34  Cal.'  App.  306,  167  P  305.  ' 
113-76  Clubine  v.  City,  83  Or.  87, 
1C.3  P  85. 

1 14-82       Munroe    v.    Dougherty,    196 
Mo.  App.  124,  190  SW  1022. 
114-83       Munroe    r.    Dougherty,    196 
Mo.   App.   124,   190   SW   1'022. 
115-87       Munroe    v.    Dougherty,    196 
Mo.   App.   124,   190   SW   1022. 
115-88     Arbogast   t.  Superior  Court, 
32  Cal.  App.  372,  162  P  909. 
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115-95      Catlett  v.   Drummond,     113 

Miss.  450,  74  S  323. 

116-4    Byan  v.  Hughes,  197  Mo.  App. 

99,   193   SW  296. 

117-7     Bupp  V.  Kleitz  (Del.),  101  A 

878 

117-8      Moser   v.   Summers,   172   Ky. 

553,  189  SW  715. 

117-10    Bupp  V.  Kleitz  (Del.),  101  A 

878 

124-34     See  S.  v.  Dowell   (W.  Va.), 

95  SE  861. 

124-36      Old  Dominion  Pants   Co.  v. 
Newborn,  172  N.  C.  332,  90  SE  311.   ' 
131-92      Furanz  v.  Tramontano,   177 
App.  Div.  52,  163  NYS  700. 
133-9    Virden  v.  Garland,  147  6a.  14, 
92  SB   647. 

151-46     Hitch  v.  Burris   (Del.),  102 
•A  979. 
152-49     Taeoma    v.     Nyenhuis,     194 
Mich.  420,  160  NW  ^29. 
152-55      Wilmington  Gas  Co.  v.  An- 
nest    (Del.),   103   A   751;      Bunting   v. 
Hudson  (Del.),  102  A  982. 
155-65      Bunting   v.   Hudson    (Del.), 
102  A  982. 

157-78      Bachinsky  v.   Coal   &    Coke 
Co.,  78  W.  Va.  721,  90  SE  227. 
159-98    Hitch  v.  Burris  (Del.),~102  A 
979. 

160-3     Hitch  V.  Burris  (Del.),  102  A 
979. 
163-45     Ex  parte  Samuel  (W.  Va.), 

96  SE   95. 

167-70     [a]    Crimiual  case. — Keen  v. 
Murray  (Fla.),  77  S  855. 
175-13   Faust  v.  Fenton  (Okl.),  166  P 
731.    / 

176-22  Southern  E.  Co.  v.  Goggins 
(Ala.),  73  S  958;  Howell  v.  Wood, 
6  Boyce  (Del.)  464,  100  A  572;  Turner 
&  Bro.  V.  Gable  (Tex.  Civ.),  195  SW 
348;  Houston  &  T.  C.  E.  Co.  v.  Patter- 
son (Tex.  Civ.),  193  SW  691;  Lebow 
V.  Eope  Co.,  81  W.  Va.  21,  93  SE  939. 
178-23  Southern  E.  Co.  ■;;.  Goggins 
(Ala.),  73  S  958;  Tracy  v.  Sumida,  31 
Cal.  App.  716,  161  P  503;  Lively  v. 
Lumber  Co.  (Mo.  App.),  19*  SW  741; 
Turner  &  Bro.  v.  Gable  (Tex.  Civ.),  195 
SW  348;  Wheatley  v.  E.  Co.,  49  Utah 
105,  162  P  86. 

179-24      Deming   Inv.   Co.   v.   Blake- 
more  (Okl.),  162  P  201. 
179-25     Burt     &     Carlquist     Co.     v. 
Marks   (Utah),  177  P  224. 
179-26    Burt  &  Carlquist  Co.  v.  Marks 
(Utah),  177  P  224. 

179-28  "Wheatley  v.  E.  Co.,  49  Utah 
105,  162  P  86. 


180-39     McCuUough  v.  Boot   (Okl.)j 

166   P    735. 

183-48     Bk.  of  Weston  v.  BrannoBj 

81  W.  Va.  369,  94  SB  538. 

193-12      Toledo  Scale  Co.  -!?.  Bailey, 

78  W.  Va.  797,  90  SE  345. 

195-23      [b]      Motior,  for  new  trial 

not  necesssiry. — American  Nat.  Ins.  Co. 

V.  Prankel  (Tex.  Civ.),  199  SW  1132. 

196-26     Davenport,     etc.     Works     v. 

Shelley     (Mo.    App.),     196    SW    1035; 

Shwayder  v.  Altenberg  (Mo.  App.),  191 

SW  1121. 

200-44      Eeniek  v.  Fulkerson      (Mo. 

App.),  192  SW  118. 

214-25       Munroe    v.    Dougherty,   196 

Mo.  App.  124,  190   SW  1022. 

219-39     Spicer  v.  Kennedy   (Minn.), 

174  NW  821. 

220-42      Spicer  v.  Kennedy   (Minn.)i 

174  NW  821. 

224-54     Christensen    v.     Christensen 

(Utah),  173  P  383. 

226-66       Munroe   v.    Dougherty,   196 

Mo.  App.  124,  190  SW  1022. 

232-1      Eich  v.  Superior  Ct.,  31   Cal. 

App.  689,  161  P  2&1. 

237-19      See  Veal  v.  Darley,  22  Ga. 

App.   405,   95    SE   999,   amendment   of  , 

affidavit. 

239-33     Clay  v.  Superior  Ct.,  32  Cal. 

App.  189,  162  P  416. 

244-63     Clay  v.  Superior  Ct.,  32  Cal. 

App.   189,   162   P   416. 

245-70       Clay    v.    Superior    Ct.,      32 

Cal.  App.  189,  162  P  416. 

246-73     Clay  v.  Superior  Ct.,  32  Cal. 

App.  189,  162  P  416.     See  Christensen 

V.   Christensen    (Utah),  173  P  383. 

258-39     McBachern  v.  Clark,  18  Ga. 

App.  668,  90   SE   367. 

259-40    O  'Donnell  v.  Superior  Ct.,  34 

Cal.  App.  208,  167  P  187;     McBachern 

V.  Clark,  18  Ga.  App.  608,  90  SE  367. 

259-44     Eich  v.  Superior  Ct.,  31  Cal. 

App.  689,  161  P  291;     Wagner  v.  Olson, 

134   Minn.    475,    159    NW    751. 

260-48      Consolidated  Lumber  Co.  v. 

Superior  Ct.,  33  Cal.  App.  126,  164  P 

612. 

260-50    Dupree  v.  Massey  (Tex.  Civ.), 

192   SW   790. 

266-80       M.    M.    Cohn    Co.    v.    Hutt 

(Ark.),  206   SW  130. 

269-96      Hope   Nat.   Bank  v.   Smith, 

38  N.  D.  425,  165  NW  550. 

270-7     Hope  Nat.  Bank  v.  Smith,  38 

N.  D.  425,  165  NW  550. 

273-20     Spicer  v.  Kennedy   (Minn.), 

174  NW  821. 
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274-29     Spicer  v.  Kennedy   (Minn.). 
174   NW   821.  ' 

276-40     Dombek  v.  Carlson,  162  NYS 
1106. 

277-42     Bnrris  v.  Taylor   (Del.).  102 
A  984.  " 

277-44     Burris  v.  Taylor  (Del.).  102 
A  984. 

278-46      Contra,     Burris     v.     Taylor 
(Del.),  102  A  984. 

278-48      Wilmington   Gaa   Co.  v.  An- 
nest   (Del.),  103  A  751. 
284-80      Rawls  v.  E.   Co.,  172   N    C. 
211,  90  SE  116. 

285-83      Keith    Co.   v.   January     131 
Ark.  389,  199  SW  89. 
285-85      Hope   Nat.   Bank  v.   Smith, 
38  N.  D.  425,  165  NW  550. 
290-18      Bawls  v.  B.   Co.,  172   N.   C. 
211,  90  SE  116. 

291-27    Vaughan  Lumb.  Co.  v.  Bybee 
(Tex.  Civ.),  191  SW  827. 
298-61      Keith    Co.   v.   January,   131 
Ark.  389,  199  SW  89. 
308-40     Truluck  t,-.  B.  Co.  (8.  C),  96 
SE  254. 

315-63    Matheny  v.  Bank  (Okl.),  160 
P  92. 

315-64  Steinbruegge  v.  Ins.  Co.,  196 
Mo.  App.  194,  190  SW  1018. 
316-68  Steinbruegge  v.  Ins.  Co.,  196 
Mo.  App.  194,  190  SW  1018;  Bachin- 
Bky  V.  Coal  &  Coke  Co.,  78  W.  Va.  721, 
90  SE  227. 

320-82  [a]  Upon  appeal  of  a  crim- 
inal case,  where  there  is  a  trial  de 
novo,  prosecution  may  amend  com- 
plaint, to  make  it  more  certain,  where 
no  different  offense  is  charged.  Perales 
».  S.,  14  Okl.  Cr.  601,  174  P  1100. 
321-87  Wittling  v.  Schreiber  (Mo. 
App.),  202  SW  418. 

322-92    Matheny  v.  Bank  (Okl.),  160 
P  92. 

322-93     Wheatley'i;.  B.  Co.,  49  Utah 
lft5,  162  P  86. 

325-9     Matheny  v.  Bank   (Okl.),  160 
P   92. 

326-16     Fidelity  Lumb.   Co.  v.  Bean 
(Tex.  Civ.),  203  SW  782. 
327-18    Broekman  Com.  Co.  v.  R.  Co., 
195  Mo.   App.   607,  188   SW  920. 
327-20      Wittling  v.   Schreiber    (Mo. 
App.),   202   SW   418. 
332-58     Ellerd     v.     Newcom     (Tex. 
Civ.),   203   SW  408. 
333-59     St.  Louis  &  S.  F.  B.  Co.  v. 
Whitefield   (Okl.),  172  P  637;     Nacog- 
doches Compress   Co.  v.  Hayter   (Tex. 
Civ.),  188  SW  506, 


363-70      Nelson  v.   Freeman    (Ark.), 
206  SW  667. 

365-76      Nelson  v.  Freeman    (Ark.), 
206  SW  667. 

367-88      S.   V.  Breen    (Nev.),  173   P 
556. 

368-89     Germain  S.  &  P.  Co.  v.  Jus- 
tice's Court  (Cal.  App.),  182  P  784. 


JUSTIFICATION  OF  SURETIES 
407-71  Bradley  Co.  v.  Mulorevy,  166 
Cal.  325,  136  P  60;  Lee  Chuck  v.  Quan 
Wo  Chong  Wo,  81  Cal.  222,  22  P  594, 
15  Am.  St.  Eep.  50;  S.  v.  Dist.  Ct.,  22 
Mont.  449,  57  Pao.  89,  145,  74  Am.  St. 
Eep.   618. 

I.ASOB   UNIONS 
414-5     Schein  v.  Erasmus  E.  Co.,  107 
Misc.  27,  176  NYS  648. 
415-12     Gilmore  v.  Palmer,  179  NYS 
1. 

416-18    Max  Ams  Mach.  Co.  v.  Lodge, 
92  Conn.  297,  102  A  706. 
416-25    Boot  V.  Anderson  (Mo.  App.), 
207  SW  255. 

417-26    Boot  V.  Anderson  (Mo.  App.), 
207  SW  255. 

418-35     Third  Ave.  By.  Co.  v.  Shea, 
109  Misc.  18,  179  NYS  43. 
419-39    Smith  v.  Bowen  (Mass.),  121 
NE  814. 

419-41  Baush  Mach.  Tool  Co.  v. 
Hill,  231  Mass.  30,  120  NE  188. 
421-51  Patterson  Glass  Co.  v.  Thomas 
(Cal.  App.),  183  P  190;  Auburn  Dray- 
ing  Co.  V.  Warden  (N.  Y.),  124  NE 
97.  See  Smith  v.  Bowen  (Mass.),  121 
NE  814. 

421-52  Oallan  v.  Exposition  C.  Mills 
(Ga.),  99   SE   300. 

422-55       Local    Union    v.    Stathakes, 
135   Ark.   86,   205    SW   450;       Webb   V. 
Union    (Tex.   Civ.),   205   SW   465. 
422-57      See    Moore   v.   Union    (Cal. 
App.),  179  P  417. 

423-63     Auburn  Draying  Co.  v.  War- 
dell   (N.  Y.),  124  NE  97. 
424-65     Webb  v.  Union   (Tex.   Civ.), 
205  SW  465. 

427-71  Tosh  v.  Coal  Co.,  252  Fed. 
44,  164  CCA  156;  Flockhart  v.  Mould- 
ers Union,  88  N.  J.  Eq.  248,  102  A  658. 
428-73  Tosh  v.  Coal  Co.,  252  Fed. 
44,  164  CCA  156. 

428-74    Flockhart    v.    Moulders' 
Union,  88  N.  J.  Eq.  248,  102  A  658. 
428-77    U.  S.  V.  Norris,  255  Fed.  423. 
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I.A0HE3 
430-1  ^  Fogarty    v.    Fogarty    (E.    I.), 
103  A  737. 

430-5  National  Circle  v.  National 
Order,  252  Fed.  815;  Scott  v.  Scott 
(Ala.),  80  S  82. 

431-7  Kellogg  v.  Moore,  271  Mo.  189, 
196  SW  15. 

431-9  Bunch  v.  U.  S.,  252  Fed.  673, 
164  CCA  513;  Humphreys  v.  Walsh,  248 
Fed.  414,  160  CCA  424;  Louther  v.  Tift, 
20  Ga.  App.  309,  93  SE  70;  Garrison  v. 
Taff  (Mo.),  197  SW  271;  Kellogg  v. 
Moore,  271  Mo.  189,  196  SW  15;  Fo- 
garty V.  Fogarty  (E.  I.),  103  A  737. 
431-12  See  Cagle  r.  Lumb.  Co. 
(Tex.),  202  SW  942. 
431-13  Fogarty  v.  Fogarty  (E.  I.), 
103  A  737. 

432-16  Cetenich  v.  Fuvich  (E.  I.), 
102  A  817. 

433-19     Wendell    v.     Ozark    O.     Co. 
(Mo.  App.),  200  SW  747. 
433-22     Eathewioz  v.  Kara,  88  N.  J. 
Eq.  201,  102  A  634. 

434-27  Sherman  v.  Smith  (la.),  169 
NW  216;  Coleman  v.  Ins.  Co.,  273  Mo. 
620,  201  SW  544;  Bryant  v.  Bryant  (N. 
C),  100  SE  178;  McDonald  v.  Lasting- 
er  (Tex.  Civ.),  214  SW  829. 
435-30  Hughes  t.  Leonard  (Colo.), 
181  P  200;  Gardner  Valre  Mfg.  Co.  v. 
Halybrorton,  87  N.  J.  Eq.  689,  102  A 
893. 

435-31  [a]  Demurrer  not  proper 
method  of  raising  defense  of  laches. 
Harper  v.  Sloan,  177  Cal.  174,  169  P 
1043,  181  P  775. 

436-33  Baillie  r.  Co.,  86  Or.  1,  166 
P  965,  167  P  1167. 

437-39  Sherman  v.  Smith  (la.),  169 
NW  216. 

437-40    Page  v.   Cave    (Vt.),   106   A 
,  774;  Collins  v.  Barre  (Vt.),  101  A  43. 
437-41     Hitchens  v.  Co.   (Colo.),  178 
P  575. 

437-42  Varrois  v.  Gommet  (Cal. 
App.),  185  P  1001;  Stark  v.  Suttle,  181 
Ky.  646,  205  SW  673;  Miller  v.  Walser 
(Nev.),  181  P  437. 

438-44  Dixon  v.  Pruett  (Nev.),  177 
P  11. 

440-56  Perez  v.  Maverick  (Tex, 
Civ.),  202  SW  199. 


LAKDLOED   AND   TENANT 
461-77    Diamond   v.   Bollt,   174  NYS 
642. 

468-2    Lay    r.    Great    S.    Lumb.    Co. 
(Miss.),  79  S  822. 
471-13    Asa   Q.    Dandier   v.    Theater 


Co.,  148  Ga.  188,  96  SE  226,  LEA1918F, 
389. 

477-<38    Franke    V.    Kelsheimer,    180 
la.  251,  163  NW  239. 
485-80     Lunsford  v.  McCann    (Okl.), 
169  P  871. 

486-96    Pusakowski  v.  Supply  Co.,  87 
N.  J.  Eq.  665,  103  A  194. 
487-97     Kips  Bay  B.  &  M.  Co.  v.  Co., 
174  NYS  686. 

489-7  [c]  Sufficient  allegation  of 
delivery  of  possession. — Pringle  v.  Fass- 
ler,  176  Cal.  264,  168  P  114. 
494-55  Lowenthal  v.  Newlon,  138 
Minn.  248,  164  NW  905. 
500-1  [a]  Use  for  illegal  purposes. 
See  Gillespy  v.  Little  (Ala.  App.),  77 
S  427. 

503-30  King  v.  Hdw.  Co.  (Ala.),  76 
S  967. 

518-36  King  v.  Hdw.  Co.  (Ala.),  75 
S  967. 

521-61  [a]  Relation  of  landlord 
and  tenant  must  be  shown  to  exist. 
Daniel  v.  Daniel,  22  Ga.  App.  95,  95 
SE  323. 

530^26  Kimball  Co.'  v.  Eogers,  20 
Ga.  App.  350,  93  SE  32. 
541-32  [o]  Individual  property  of 
a  partner,  etc.j  but  "where  the  partners 
execute  the  lease  in  their  individual 
names  and  not  as  partners  their  indi- 
vidual property  is  liable.  Snyderi  v. 
Collins  (la.),  164  NW  624. 
542-34  [e]  Bent  money  in  sab 
lessee's  h^ids  is  subject  to  the  land- 
lord's equitable  lien  where  the  lessee  is 
insolvent.  Young  v.  Wyatt,  130  Ark. 
371,  197  SW  575. 

546-63  [b]  Action  on  the  case. 
Kinston  Supply  Co.  v.  Kelly  (Ala.),  75 
S  899. 

547-66  McWhorter  v.  S.  (Ala. 
App.),  76  S  325. 

549-7' 7  [b]  An  affirmative  charge 
for  defendant  should  be  given  where 
the  state  fails  to  meet  the  burden  of 
proving  that  the  cotton  described  in 
the  indictment  was  raised  on  the  rent- 
ed land.  McWhorter  v.  S.  (Ala.  App.), 
76  S  325. 

551-3  MuUins  v.  Dowling,  20  Ga. 
App.  138,  92  SE  763. 
553-23  \h]  An  agent  may  make 
the  affidavit  but  the  execution  should 
issue  in  favor  of  the  principal.  Mul- 
lins  r.  Dowling,  20  Ga.  App.  138,  92 
SE  763. 

569-45  Pt.  Orange  Co.  v.  Hotel  Co., 
92  Conn.  144,  101  A  505. 
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570-53    Ft.  Orange  Co.  v.  Hotel  Co.. 
92  Conn.  144,  101  A  505. 
570-59     Carter    v.    Sutton,    147    Ga. 
496,  94  SE  760. 

571-64     Bekins  v.  Smith  (Cal.  App.) 
174  P  96.  ^^    ' 

573-77  [h]  Lessor  as  trustee,  etc. 
Although  the  trust  has  terminated  or 
become  purely  passive  owing  to  the 
fact  that  the  cestui  que  trust  has  ar- 
rived at  the  age  when  pursuant  to  the 
trust  agreement  he  is  to  receive  the 
property.  Brown  v.  Hart,  91  Conn.  667, 
100  A  1065. 

574-86  Not  against  landlord,  by 
tenant.  Miller  v.  Kutschinski  (N.  J. 
L.),  105  A  20. 

575-95  Snow  ii  Garage  Co.,  166  NYS 
414. 

576-98     Schutrum    v.   Hdw.    Co.,    101 
Misc.  115,  166  NYS  725. 
576-a     Ft.  Orange  Co.  v.  Hotel  Co.,  92 
Conn.  144,  101  A  505. 
578-14     [e]     Demand      waived      by 
lease. — Ft.  Orange  Barb.   Co.  v.   Hotel 
Co.,  92  Conn.  144,  101  A  505. 
582-47     [f]     ExclusiTe     jurisdiction, 
etc. — Snow  v.  Garage  Co.,  166  NYS  414. 
583-63     Little      v.      HoflEman      (Ind. 
App.),  119  NE  218. 

586-85  Eichmond  Wharf  &  Dock 
Co.  f.  Blake  (Cal.),  185  P  184. 
592-32  [ej  Breach  of  covenants, 
etc. — Covenant  to  repair.  Snow  v.  Ga- 
rage Co.,  166  NYS  414. 
[f]  An  assignee  of  the  tenant  may 
counterclaim  for  breach  of  covenant 
to    repair.     Snow   v.    Garage    Co.,    166 

NYS  414. 

600-9     Lagrone  v.  S.   (Tex.  Cr.),  209 

SW  411. 

601-34     See    Brown    v.    Brown,    196 

Mich.  677,  163  NW  156. 

[a]  Bond  as  Alternative. — Where  re- 
ceiver is  asked  for,  to  take  charge  of 

the    property    pending    litigation,    the 

court  may  decree  that  such  receiver  be 

appointed  unless  the  tenant  give  bond 

to  account  for  the  value  of  the  crops. 

Brown   v.   Brown,   196   Mich.   677,   163 

NW  156. 

602-44    Brown  v.  Hart,  91  Conn.  667, 

100  A  1065. 

608-92     [e]     In      Connecticut,      etc. 

Ft.  Orange  B.  Co.  v.  Hotel  Co.,  92  Conn. 

144,  101  A  505. 

608-93     Ft.   Orange  B.   Co.  v.  Hotel 

Co.,  92  Conn.  144,  101  A  505. 

608-95     [e]    Bill  of  Exceptions,  etc. 

Ft.  Orange  B.  Co.  v.  Hotel  Co.,  92  Conn. 

144,  101  A  505, 


609-2     [e]     The  appeal  of  Itself,  etc. 

But  application  to  stay  the  warrant 
must  be  made.  Schutrum  v.  Hdw.  Co., 
101  Misc.  115,  166  NYS  725. 
Injunction  to  stay  execution,  where 
edequate  remedy  by  application  in  the 
original  cause  exists  see  infra,  613-26. 
611-17  Ft.  Orange  B.  Co.  i:  Hotel 
Co.,  92  Conn.  144,  101  A  505. 
611-18  [g]  Waiver  of  forfeiture. 
Judgment  for  forfeiture  of  the  prem- 
ises is  conclusive  evidence  that  there 
was  no  waiver  at  the  time  the  judg- 
ment was  rendered.  Ft.  Orange  B.  Co. 
f.  Hotel  Co.,  92  Conn.  144,  101  A  505. 
[h]  Questions  concluded,  etc.  —  Ft. 
Orange  B.  Co.  v.  Hotel  Co.,  92  Conn. 
144,  101  A  505. 

613-26  [a]  Where  an  adequate 
remedy  for  stay  pending  appeal,  by 
application  in  the  original  cause  is 
provided  for  an  injunction  against  ex- 
ecution of  the  warrant  will  not  issue. 
Schutrum  v.  Hdw.  Co.,  101  Misc.  115, 
166  NYS  725. 

613-32  Ft.  Orange  B.  Co.  v.  Hotel 
Co.,  92  Conn.  144,  101  A  505. 

IiANDS  AND  LAND  TBANSFEBS 
627-42     Kennedy    v.    Burns     (Ark.), 
215  SW  618. 

628^3  Doherty  v.  Bussell,  116  Me. 
269,  101  A  305;  Coulson  v.  Jja.  Plant 
(Mo.),  196  SW  1144. 
630-55  See  Kennedy  v.  Burns 
(Ark.),  215' SW  618. 
632-65  Hayden  v.  Hill,  128  Ark. 
342,  194  SW  19. 

639-23  •Contra,  Continental  Zinc  Co., 
V.  Amsdeu  L.  &  Co.,  125  Mo.  App.  512, 
102  SW  1087,  mining  license. 
640-26  [b]  Where  improvements 
and  structures  have  been  made  pursu- 
ant to  the  license  the  licensor  may  not 
at  his  option  revoke  it.  Carrollton  Tel. 
Exch.  Co.  V.  Spicer,  177  Ky.  340,  197 
SW  'g27,  LEA1918A,  950;  Bonds  &  Co. 
V.  Ford,  175  Ky.  827,  195  SW  124.  ' 
652-32  Dunn  v.  Land  (Tex.  Civ.), 
193  SW  698. 

661-86  Boyd  v.  Miller  (Ind.  App.), 
117  NE  559. 

661-91     Albertson  v.  C.  Veneer  Co., 
177  Ky.  285,  197  SW  831. 
661-92     Boyd  v.  Miller   (Ind.  App.), 
117  NE  559. 

663-5  Houghton  v.  Barton,  49  Utah 
611,  165  P  471. 

669-49  Elkins  v.  Merritt,  20  Ga. 
App.  737,  93  SE  236. 
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869-5i2     Harrod    v.    Armstrong,    177 

Ky.  317,  197  SW  816. 

671-64     Chitwood    v.     Garner     (Ind. 

App.),  117  NE  211. 

686-86    Elliott  v.  Trisler  (Okl.),  167 

P  755. 

695-68     Kelley   v.   Eichardson    (la.), 

164  NW  161;  Lefevre  v.  Chamberlain, 

228  Mass.  294,  117  NE  327. 

705-38     Williams    v.    Williams,     198 

Mich.  1,  164  NW  374. 

716-17    Pennsylvania    Eire    Ins.    Co. 

V.  Stockstill  (Tex.  Civ.),  197  SW  1036. 

717-30     See    McLain    v.    Healy,    98 

Wash.  489,  168  P  1,  LEA1918A,  1161. 

LAECENY 
730-32     [b]     Indictment       sufficient. 

Whitehead  v.  S. '(Ala.  App.),  78  S  467. 
732-52  Brook  17.  P.  (Colo.),  176  P 
744. 

733-56  Weldon  v.  S.  (Ala.  App.), 
81  S  846. 

733-59  Wilburn  v.  S.,  22  Ga.  App. 
613,  97  SE  87. 

734-63     Ennis  v.  S.,  13  Okl.  Cr.  675, 
167  P  229,  LEA1918A,  312. 
735-64     Ennis  v.  S.,  13  Okl.  Cr.  675, 
167  P  229,  LEA1918A,  312. 
735-67     Ennis  v.  S.,  13  Okl.  Cr.  675, 
167  P  229,  LEA1918A  312. 
738-85     Carson    v.    S.,    22    Ga.    App. 
351,  96   SE  500;    Adams  v.  S.,  21  Ga. 
App.    152,    94    SE    82;    S.    v.    Jenkins 
(Mo.),  213  SW  796. 

[b]  IllustratiTe  cases. — The  descrip- 
tion "one  black  barrow  hog  of  the 
value  of  $10  .  .  .  also  one  dark  red 
or  suttie  sow  hog  of  the  value  of  $10, 
the  propertv  of"  is  sufficient.  Geiger 
V.  8.,  21  Ga.  App.  75,  93  SE  1027. 
738-86  Adams  v.  S.,  21  Ga.  App. 
152,  94  SE  82. 

739-92  Robertson  v.  S.,  97  Ga.  206, 
22  SE  974;  Crenshaw  v.  S.,  64  Ga.  449; 
Adams  v.  S.,  21  Ga.  App.  152,  94  SE 
82. 

[a]  Indictment  for  theft  of  a  marked 
animal  need  not  allege  or  describe  its 
brand  or  mark.  Smith  v.  S.  (Fla.),  76 
S  774. 

[b]  '  Indictment  for  theft  of  a  marked 
animal,  etc. — Allen  v.  8.,  8  Tex.  App. 
360. 

741-1     Garrett  v.  8.,  21  Ga.  App.  801, 

95  SE  301;  Clark  v.  S.,  102  Neb.  728, 

169  NW  271. 

741-3     Adair  v.  S.   (Okl.  Cr.),  180  P 

253. 

[b]     Hog.— Brown    v.    8.    (Neb.),    171 

NW  906. 


742-6     [a]     Indictment  charging  the 

theft    of    "seventy-seven   dollars    and 

fifty  cents"  held  sufficient  although  it 

did  not  use  the  word  "money."    S.  v. 

Walker,  115  Miss.  700,  76  S  634. 

743-9     S.  V.   Walker,   115   Miss.    700, 

76  S  634. 

743-11     Moody  v.  P.    (Colo.),  176  P 

476. 

744-18     Allen  v.  C,  122  Va.  834,  94 

SB  783. 

745-27     S.  V.  Caylor  (N.  C),  101  SE 

627. 

745-31     P.  V.  Mills  Sing  (Cal.  App.), 

183  P  865;   Horton  v.  S.,  21  Ga.  App. 

120,  93  SE  1012;  P.  c.  Henry   (Mich.), 

168  NW  534. 

746-32     Weldon    v.    8.    (Ala.    App.), 

81  S  846. 

746-34     P.     V.     Diamondstein     (Cal. 

App.),  183  P  679;  S.  V.  Jenkins  (Mo.), 

213  SW  796. 

746-35     Thompson  v.  U.  S.,  256  Fed. 

616,   (CCA);   P.  V.  De  Paepe,   281   111. 

318,  117  NE  988. 

747-39     P.  r.  Mills  Sing  (Cal.  App.), 

183  P  865. 

[a.]     See   statute. — P.   f.   Diamondstein 

(Cal.  App.),  183  P  679.  ' 

747-40     Horton   v.    S.,   21    Ga.    App. 

120,  93  SE  1012. 

748-51     Ward   v.    S.    (Tex.    Cr.),   197 

SW  1102. 

750-56     Jaclfson   v.  S.,   21   Ga.   App. 

146,  94  SE  55;  Bradley  v.  S.,  2  Ga.  App. 

622,  58  SE  1064. 

750-63     Hartman   v.    S.    (Tex.    Cr.), 

213  SW  936. 

751-64     Jackson   v.   S.,   21    Ga.   App. 

146,  94  SE  55;  Ward  v.  8.   (Tex.  Cr.), 

197    SW    ir02,    mere    temporary    care, 

management  and  control  is  sufficient. 

752-73     Gunter  v.  S.   (Okl.  Cr.),  184 

P  797. 

753-83     Gunter  «.  S.   (Okl.  Cr.),  184 

P  797. 

755-4    Jackson  v.  8.,  21  Ga.  App.  146, 

94  SE  55. 

756-8     Parker  v.  8.  (Fla.),  78  S  980; 

Jackson  v.  8.,  21  Ga.  App.  146,  94  SE 

55 

756-11     Greenwood  v.  S.   (Tex.  Cr.), 

208  SW  662. 

757-21     Hartman    v.    8.    (Tex.    Ci.), 

213  SW  936. 

758-33     Bell   v.    S.    (Tex.    Cr.),    205 

SW  986. 

759-37    S.  V.  Jaramillo  (N.  M.),  180 

P  286. 
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763-76     Johnson  v.  S.  (Tex.  Cr.),  201 

SW  187;   White  v.   8.   (Tex.   Or.),   201 

SW  186. 

766-98     See  Allen  v.  C,  122  Va.  83;4, 

94  SE  783. 

766-3     Horton  f.  S.,  21  Ga.  App.  120, 

93  SE  1012. 

767-4  S.  V.  Shoemaker,  96  Ohio  570, 
117  NE  958. 

768-12  See  Parker  v.  S.  (Fla.),  78 
S  980. 

770-23  [a]  Where  the  brand  or 
mark  of  the  property  stolen  is  alleged 
as  part  of  the  description  it  must  be 
proved  as  alleged.  Smith  i;.  S.  (Fla.), 
76  S  774;  Bobertson  v.  S.,  97  Ga.  206, 
22  SE  974;  Crenshaw  v.  8.,  64  Ga.  449; 
S.  V.  Noble,  15  Me.  476;  Allen  v.  S.,  8 
Tex.  App.  360. 

771-36  P.  v.  Dumar,  106  N.  Y.,  502, 
13  NB  325;  P.  v.  Brenneauer,  101  Misc. 
156,  166  NTS  801. 

772-37    P.  V.  Miller,  169  N.  Y.  339, 
62  NE  418,  88  AmSt  546. 
773-^1     [a]     A  charge  in  the  alter- 
native   that    the    property    was    taken 
from  a  storehouse,  warehouse,  or  shop 
•is  supported  by  evidence  that  the  prop- 
erty   was    taken    from    a    storehouse. 
Eagland  v.  8.  (Ala.  App.),  75  S  280. 
774-54     Spivey  v.  S.,  133   Ark.   314, 
198  SW  101. 
774-55       Webb   v.    C,    122    Va.    899, 

94  SE  773. 

774-58     P.     V.     Diamondstein     (Cal. 

App.),  183  P  679. 

774-60     [a]     Failure      to      instruct, 

prejudicial   error.    Saylor  v.   C.    (Ky.), 

214  SW  826. 

775-63     Collins  v.  S.   (Tex.  Cr.),  198 

SW  143. 

775-65     Brock  v.  8.   (Ala.  App.),  82 

S  633;  S.  V.  Kagi  (Kaoa.),  185  P  62. 

[a]    Instruction  erroneous. — S.  v.  Ford, 

175  N.  C.  797,  95  SE  154. 

775-66    Belser  v.  8.  (Ala.  App.),  79 

S  265. 


LAW  OF  THE  CASE 

782-1  Lowe  v.  Byrd,  148  Ga.  388, 
96  SE  1001;  Staub  v.  Co.,  140  Tenn. 
505,  205  SW  320. 

782-3  Durfee  v.  Dorr,  131  Ark.  369, 
199  SW  376;  Highland  P,  Inv.  Co.  v. 
List  (Cal.  App.),  184  P  48;  Hoagland 
V.  Eys.  Co.  (Mo.  App.),  209  SW  569; 
Hankins  v.  Bamk  (Okl.),  170  P  890. 
782-4  Henry  Wrape  Co.  v.  Barren- 
tine  (Ark.),  2n  SW  366. 
784-5  Gordon  v.  Spellman,  148  Ga. 
394,  96  SE  100«. 


78B-8  Famcomb  v.  Denver  (Colo.), 
171  P  66. 

786-9  Greenius  v.  Moore,  99  Wash. 
467,  169  P  976. 

787-20  Danaher  v.  Co.  (Ark.),  209 
SW  74;  Wolfgram  v.  Dill  (S.  D.),  166 
NW  309. 

788-23  Famcomb  v.  Denver  (Colo.), 
171  P  66. 

788-28  Williams  v.  Carver  (Cal. 
App.),  183  P  669. 

789-30  United  Mine  Workers  v. 
Coal  Co.,  258  Fed.  829,  (CCA);  Ash 
Sheep  Co.  v.  U.  S.,  250  Fed.  591,  162 
CCA  607;  Tillar  v.  Co.,  246  Fed.  831, 
159  CCA  133;  Costello  v.  Cunningham, 
19  Ariz.  512,  172  P  664;  P.  v.  Drain- 
age Comrs.,  282  111.  514,  118  NE  742; 
Whitesell  v.  Metster  (Ind.),  119  NE 
865;  New  Albany  v.  Lyons  (Ind.  App.), 
118  NB  587;  McLgod  v.  Palmer,  103 
Kan.  238,  173  P  533;  Thompson  v.  Pin- 
nell  (Mo.),  199  SW  1011;  Eawll  v. 
Baker- Vawter  Co.,  167  NYS  931;  Ezell 
V.  E.  Co.  (Okl.),  174  P  781;  Johnson  v. 
Taylor  (Okl.),  173  P  1039;  Western  C. 
&  G.  Ins.  Co.  tr.  Bank  (Okl.),  172- P 
954;  Modern  Woodmen  v.  Terry  (Okl.), 
171  P  720;  Home  Bank  of  Barnwell  v. 
Anderson  (S.  C),  96  SB  554.  See  Suth- 
erland V.  Friedenbloom  (Tex.  Civ.),  200 
SW  1099. 

789-31  Logan  vine  Banking  Co.  v. 
Forrester,  19  Ga.  App.  394,  91  SE  490; 
Topore  v.  E.  E.  (N.  H.),  106  A  498; 
Childs  V.  Cook  (Okl.),  174  P  274;  Stein- 
man  V.  Coal  Co.,  121  Va.  611,  93  SE 
684;  Legault  v.  Malacker,  166  Wis.  58, 
163  NW  476. 

790-32     Simonian   v.   Henry    (Colo.), 
176  P  826;    New  Albany  v.  Lyons  (Ind. 
App.),  118  NE  587;  LouisvUle  i?.  Trust 
Co.,  182  Ky.  551,  206  SW  778. 
790-33     Steinman    v.    Coal    Co.,    121 
Va.  611,  93  SB  684. 
790-35     Guaranty  Trust  Co.  v.  Pump 
Co.,   242  Fed.   920,   155   CCA   508;   Des 
Arc    Oil   Mill   v.   McLeod    (Ark.),   206 
SW     655;     Consolidated    Coal    Co.    v. 
Spradlin,   184    Ky.    209,   211    SW    735; 
Consolidation    Coal   Co.   v.   Moore,   179 
Ky.  293,  200  SW  458. 
792-37     Cleveland,  C.  C.  &  St.  L.  E. 
Co.  V.  Lutz  (Ind.  App.),  116  NE  429. 
792-41     See   Louisville  v.  Trust   Co., 
182  Ky.  551,  206  SW  778. 
793-42     Stark  v.  Brown  (Tex.  Civ.), 
210  SW  811. 

793-43  Inland  Const.  Co.  v.  Sector 
(Ark.),  207  SW  33;  Harvey  v.  Eogers, 
174  Ky.  176,  191  8W  894, 
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794-44  O  Conto  Elec.  Co.  v.  0  Con- 
to,  168  Wis.  165,  169  NW  293. 
795-46  Century  Holding  Co.  v. 
Brew.  Co.;  167  NYS  52. 
795-47  Chicago  M.  &  L.  Co.  v.  Bry- 
eans  (Ark.),  209  SW  69;  McBride  v. 
Coleman  (Ind.  App.),  119  NE  152; 
Great  Northern  Ey.  Co.  v.  Minneap- 
olis (Minn.),  172  NW  135;  S.  v.  Public 
Service  Com.,  275  Mo.  108,  204  SW  385; 
McClanahan's  Admr.  c.  Ey.  Co.,  122 
Va.  705,  96  SE  453. 

795-48  McCombs  v.  Moss,  131  Ark. 
609,  199  SW  545;  Eice  v.  Lowry  (Ga. 
App.),  99  SB  223;  Stortz  v.  Voss,  181 
Ky.  546,  205  SW  610;  Horton  v.  Tab- 
itha  Home  (Neb.),  169  NW  2;  Watters 
V.  Eyan  (8.  D.),  168  NW  719;  Cohen  v. 
City  (Tex.  Civ.),  205  SW  757. 
[a]  That  contract  is  champertous. — 
Anderson  v.  Daugherty,  182  Ky.  80O, 
207  SW  474. 

795-49  Griggs  v.  Nadeau,  250  Fed. 
781,  163  CCA  113;  Johnson  v.  Taylor 
(Okl.),  173  P  1039. 

[a]  Jurisdiction  of  federal  court,  by 
state  court.  See  Cole's  Estate  v.  Ee- 
ceiver  (Miss.),  81  S  237. 

796-56  Kentucky  Union  Co.  v. 
Lovely,  179  Ky.  459,  200  SW  950; 
Doullut  V.  Bush  (La.),  810  S  665;  Kele- 
her  V.  Johnson,  200  Mo.  App.  344,  206 
SW  261;  EawU  v.  Baker-Vawter  Co., 
167  NTS  931;  Holt  v.  Spicer  (Okl.), 
166  P  149;  Equitable  Surety  Co.  v. 
Surety  Co.  (S.  C),  98  SE  144;  Truth  v. 
Bolt,  39  S.  D,  371,  164  NW  270;  Green- 
ius  V.  Moore,  99  Wash.  467,  169  P  976. 

[b]  Bight  to  amend. — Hammock  v. 
Kemp,  148  Ga.  672,  97  SE  852.  '' 
797-57  Kenneth  v.  Newgold,  183 
App.  Div.  652,  170  NYS  803. 
797-58  Savannah  &  N.  W.  E.  Co.  v. 
McCoy,  20  Ga.  App.  544,  93  SE  257; 
New  Albany  v.  Lyons  (Ind.  App.),  118 
NE  587;  Evansville  &  Bowling  Green 
Packet  Co.  v.  Logan,  180  Ky.  216,  202 
SW  492;  Eawll  v.  Co.,  167  NYS  931. 
[a]  Amendment  of  pleadings,  so  as 
to  change  action  from  legal  to  equit- 
able, does  not  change  cause  of  action, 
and  former  decision  is  the  law  of  the 
case.  Eeynolds  v.  Ey.  Co.,  228  Mass. 
584,  117  NE  913. 

797-59  Mayo  v.  Co.  (Ark.),  209  SW 
276;  Yoes  v.  Bank,  132  Ark.  617,  201 
SW  826;  Cravens  r.  Barr,  135  Ark.  617, 
204  SW  618;  In  re  Walker's  Est.  (Cal.), 
18]  P  792;  Park  r.  First  Nat.  BanU 
(Ga.  App.),  97  SE  888;  P.  v.  Powers, 
283  111.  4?8,  119  NE  421;  P.  •;;.  Drain- 


age Comrs.,  282  111.  514,  118  NE  742; 
Sanders  v.  Co.  (la.),  174  NW  267; 
Mahan  Jellieo  Coal  Co.  v.  Bird,  179 
Ky.  767,  201  SW  306;  Carter  Coal  Co. 
V.  Dozier,  179  Ky.  457,  200  SW  917. 
Hollingsworth  v.  S.  (Tex.  Cr.),  211  SW 
454;  Chipman  v.  American  F.  City 
(Utah),  179  P  742;  Scott  v.  Doughty 
(Va.),  97  SE  802;  Eandall  v.  Gerrick, 
104  Wash.  422,  176  P  675. 
798-60  Linkous  v.  E.  Co.,  242  Fed. 
916,  155  CCA  504;  Stewart  Dry  Goods 
Co,  V.  Boone,  180  Ky.  199,  202  SW  489; 
Eemiek  v.  Ins.  Co.  (Mo.  App.),  195  SW 
1049. 

799-63  Edwards  v.  Harris  (Ark.), 
212  SW  89;  Eminent  Household  v. 
Howie  (Ark.),  206  SW  147;  Moss  v. 
Moss,  147  Ga.  311,  93  SE  875;  Orsetti 
V.  Bonetto,  170  NYS  45. 
799-64  McGuire  v.  Eys.  Co.,.  186 
App.  Div.  66,  173  NYS  722. 
800-66  Louisville  &  N.  E.  Co.  v. 
Mink,  179  Ky.  625,  201  SW  16;  Arm- 
strong V.  E.  Co.  (Mo.  App.),  203  SW 
246. 

800-67  Board  of  Comrs.  v.  Surety 
Co.,  246  Fed.  633,  158  CCA  5S9;  Klein- • 
berg  V.  Kinealy  (Mo.  App.),  207  SW 
237;  Daniels  v.  Co.  (Mont.),  184  P  836. 
800-68  McCombs  v.  Moss,  131  Ark. 
509,  199  SW  545;  Consolidation  Coal 
Co.  V.  Moore,  179  Ky.  293,  200  SW  458. 
801-69  Novitsky  v.  Ice  Co.,  276  111. 
102,  114  NE  545. 

801-70  Arnold  v.  Maxwell,  230 
Mass.  441,  119  NE  776. 
801-71  U.  S.  F.  &  G.  Co.  V.  Wiek- 
line  (Neb.),  173  NW  689. 
801-73  United  Press  Assns.  v.  Assn., 
254  Fed.  284  (CCA);  UTationai  Surety 
Co.  V.  Coal  Co.  (Wash.),  171  P  543. 

[a]  Bight  to  easement. — Stephen  Put- 
ney Shoe  Co.  r.  Co.  (Va.),  98  SE  11. 
801-74  Porter  v.  Heishman  (la.), 
169  NW  115;  St.  Louis  S.  W.  E.  Co.  v. 
Thompson  (Tex.  Civ.),  192  SW  1095. 
803-80  [a]  A  change  of  the  law 
toy  a  ruling  of  a  higher  appellate  court 
after  the  first  appeal  does  not  change 
the  conclusiveness  of  decision  on  the 
first  appeal.  Morris  v.  Henrv^  221  N. 
Y.'96.  116  NE  797. 

[b]  In  conflict  with  other  decisions  of 
same  court. — Western  Union  Tel.  Co.  v. 
Furlow,  129  Ark.  116,  195  SW  368. 
802-82  St.  Louis  &  S.  F.  E.  Co.  v. 
Quinette,  251  Fed.  773,  164  CCA  7. 
803-83  San  Pedro,  L.  A.  &  S.  L.  E. 
Co.  V.  Los  Angeles  (Cal.),  179  P  390; 
New  Albany  v.  Lyons  (Ind.  App.),  118 
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NE  587;  Louisville  &  N.  E.  Co.  v 
Mink  179  Ky.  625,  201  SW  16;  Bates 
?-.,5^°?>*^''^"°'    173    Ky,   244,    190    SW 

180  P  ^83.'^^  ^""^  ''■•  ^-  ^°-  ^^°^°-^' 

804-84    First  Nat.  Bank  v.  Mangum 

(Tex.  Civ.),  194  SW  647. 

804-85     Brewer     v.     Browning,     115 

Miss.     358,     76    S    267,     AnnCasl918B, 

1013,  LEA1918F,  1185. 

804-86     [a]     When  no  Injustice  can 

result   from  such  change.— Culp   v.   E 

Co.,  80  W.  Va.  98,  92  SE  236. 

805-89     In   re  Walker's  Est.   (Cal.), 

181  P  792. 

805-94    Ft.    Smith    Lumb    Co.   «.    S. 
(Ark.),  211  SW  662. 
805-95     Chicago  v.  Dempcy,  281  111. 
257,  117  NE  1010. 

806-99     Lesamis    v.    Greenberg,    250 
Fed.  848,  163  CCA  162. 
809-10     Gardner  v.  Kerlin  (la.),  169 
NW  177. 

813-33  [a]  Beginning  anew  in 
state  court. — When  a  ease  is  dismissed 
after  appeal  and  remand  by  a  federal 
court,  and  begun  anew  in  a  state  court, 
the  state  court  is  not  bound  by  tie  de- 
cision of  the  federal  appellate  court. 
Steiamau  v.  Coal  Co.,  121  Va.  611,  93 
SE  684. 


LAWYER  AND  CLIENT 
817-3     Lynn  v.  Agnew,  179  App.  Div. 
305,  166  NTS  274. 

818-9     Nichols  v.  Orr   (Colo.),  166  P 
561. 

818-10     Lynn    v.    Agnew,    179    App. 
Div.  305,  166  NTS  274. 
818-15     Lynn    v.    Agnew,    179    App. 
Div.  305.  166  NYS  274. 
820-24    Lynn    v.    Agnew,    179    App. 
Div.  305,  166  NYS  374. 
821-32     Sun  Life  Assur.  Co.  v.  Casa- 
nova (CCA),  260  Fed.  449;  Hatfield  v. 
Eiehmond,  177  Ky.  183,  197  SW  654. 
821-33    In  re  Leopold,  186  App.  Div. 
872,   175   NYS   188;   Schempp  v.  Davis 
(Mo.  App.),  211  SW  728. 
821-34    Heuser  v.  E.  Co.,  138  Minn. 
286,  164  NW  984. 

821-37  Carter  «.  Dunham  (Kan.), 
177  P  533;  Nelson  v.  Berkner,  140 
Minn.  504,  167  NW  423. 
822-44  Gooding  v.  Lyon  (Colo.),  166 
P  564;  Nichols  v.  Orr  (Colo.),  166  P 
561;  Beeeher  ».  Mfg.  Co.  (N.  Y.),  126 
NE  831. 

823-47     Nichols   v.   Orr    (Colo.),   166 
P   561;    Nelson  v,   Berkner,   140  Minn. 


504,  167  NW  423;  Davis  v.  E.  Co.,  181 
App.  Div.  228,  167  NYS  868. 
823-49     Corcoran    v.    Co.,    179    App. 
Div.  396,  166  NYS  269. 
823-50    Davies     v.     Patterson,     135 
Ark.  22,  205  SW  118. 
824-53     [b]    An   attorney  in   a   di- 
vorce case  cannot  make  entry  ot  final 
decree  contingent  upon  payment  of  his 
fee.    Kellogg  v.  Kellogg,  166  NYS  417. 
824-55     Culver    v.    Diamond    (Okl.), 
167  P  223. 

826-75  Ives  v.  Culton  (Tex.  Civ.), 
197  SW  619. 

826-76  Norton  i;.  Mclninch,  50  Utah 
253,  166  P  984. 

826-77  Nichols  v.  Orr  (Colo.),  166 
P  561;  Levy  v.  E.  Co.,  91  N.  J.  L.  183, 
103  A  171. 

831-93  Beeeher  v.  Mfg.  Co.  (N.  Y.), 
125  NE  831. 

[a]  Where  after  judgment  the  client 
settles  for  less  than  judgment  without 
consulting,  attorney  and  adversary  re- 
tains enough  to  pay  attorney's  stip- 
ulated fee  the  attorney  cannot  recover 
anything  in  excess  from  his  client  in 
the  absence  of  fraud.  Corcoran  v. 
Structural  Co.,  179  App.  Div.  396,  166 
NYS  269. 

836-28  Norton  v.  Melnineh,  50  Utah 
253,  166  P  984. 

837-31     In  re  Fowler    167  NYS  778. 
837-32    In    re    Cutting's    Est.,    169 
NYS  205. 

840-51  Pace  v.  Eichardson,  133  Ark. 
422,  202  SW  852. 

841-57     Contra,    Levy   v.   E.   Co.,    91 
N.  J.  L.  183,  103  A  171. 
845-91     Gooding  i>.  Lyon  (Colo.),  166 
P  564. 

845-92  Gooding  v.  Lyon  (Colo.),  166 
P  564. 

849-25  Durre  v.  Sturgeon  (Ind. 
App.),  122  NE  341. 

850-36    Knight    v.    Eogers,    22    6a. 
App.  308,  95  SE  997. 
850-37    Knight    v.    Eogers,    22    Gal 
App.  308,  95  SE  997. 
857-89    Lally  v.  Kuster,  177  Cal.  783, 
171  P  961. 


LEGAL  REMEDY 

860-2  Illinois  Finance  Co.  v.  Credit 
Assn.  (Del.),  101  A  870;  Becker  v. 
Lipps  Co.,  131  Md.  301,  101  A  783;  Gus- 
tin  V.  McKay,  196  Mich.  131,  162  NW 
996;  Flammer  «.  Cullen,  ]94  Mieh.  585, 
161  NW  846;  First  Nat.  Bank  v.  Park- 
er, 87  N.  J.  Eq.  595,  101  A  276;  Brad- 
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Shaw  v.  Millikin,  173  N.  C.  432,  92  SE 
161,  LEA1917E,  880;  Masaey  v.  Alston, 
173  N.  C.  215,  91  SE  964;  Eeynolds 
Corp.  V.  Lithographing  Co.,  138  Tenn. 
287,  197  SW  897;  Williamson  v.  Oil  & 
Gas  Co.,  79  W.  Va.  754.  92  SE  424; 
Eoyal  Indemnity  Co.  v.  Sangorj  166 
Wis.  148,  164  NW  821. 
863-3  Ex  parte  Young,  209  U.  S. 
123,  28  Sup.  Ct.  441,  52  L.  ed.  714,  13 
LEA  (NS)  932,  14  AnnCas  764;  Walla 
Walla  1?.  Water  Co.,  172  U.  S.  1,  19 
Sup.  Ct.  77,  43  L.  ed.  341;  Tyler  v.  Sav- 
age, 143  U.  S.  79,  12  Sup.  Ct.  340,  36 
L.  ed.  82;  Fredenberg  v.  Whitney,  240 
Fed.  819;  Stephens  v.  Tel.  Co.,  240 
Fed.  759;  Eitterhoflf  v.  Bank,  37  Wash. 
76,  79  P.  601,  107  AmSt  791. 
[aj  Legal  remedy  must  be  in  the  con- 
trol of  the  plaintiff  and  one  which  he 
can  assert  at  any  time  he  desires  in 
order  to  be  adequate.  Fredenberg  v. 
Whitney,  240  Fed.  819;  Pank  v.  Stone, 
88  Fed.  383;  Eitterhoff  v.  Bank,  37 
Wash.  76,  79  P  601,  107  AmSt  791. 

864-4  [a]  Where  the  statute  gives 
a  court  special  jurisdiction  in  certain 
cases,  the  rule  that  the  plaintiff  has 
an  adequate  remedy  at  law  does  not 
apply.  Brackenbury  v.  Hodgkin  116 
Me.  399.  102  A  106.  - 
864-5  Illinois  Finance  Co.  v.  Credit 
Assn.  (Del.),  101  A  870. 

865-11  Cochran  v.  Stephens,  147  Ga. 
401,  94  SE  303;  Becker  v.  Lipps  Co., 
131  Md.  301.  101  A  783. 
871-29  [b]  A  general  demurrer  ad- 
dressed to  the  entire  bill  will  be  over- 
ruled if  there  is  any  equity  in  the  aver- 
ments of  the  bill.  Craft  v.  Craft  (Fla.), 
76  S  772. 


LEWDNESS 
877-8     Grice  v.  S.  (Fla.),  78  S  984. 
877-9     Grice  v.  S.  (Fla.),  78  S  984. 
879-18     Grice  v.  S.   (Fla.),  78  S  984. 

LIBEL  AND  SI.ANDER 

891-9  Miller  v.  Nuckolls,  76  Ark. 
485,  89  SW  88,  113  AmStEep  101.  6 
AnnCas  513,  note;  Lockett  v.  Tucker, 
56  Okl.  552,  156  P  323;  Hatehard  v. 
Mege,  L.  E.  18  Q.  B.  Div.  (Eng.)  771. 
891-13  McElhaney,  v.  Crawford,  96 
Ga.  174,  22  SE  895;  Kimbrough  v. 
Mitchell,  1  Head  (Tenn.)  539. 
895-32  Morse  v.  M.  W.  of  A,.  liB6 
Wis.  194,  164  NW  829,  AnnCasl918D, 
480, 


895-38  Ogren  v.  Printing  Co.,  288  111. 
405.  123  NE  587. 

897-48  [a]  Cullen  v.  Stough,  258 
Pa.  196.  101  A  937. 

897-49  Evans  v.  McKay  (Tex. 
Civ.),  212  SW  680. 

897-54     See    Burton    v.    Mattson,   50 
Utah  133,  166  P  979. 
897-56     Crosaland  v.  Freeman  (Del.), 
105  A  145;   Kee  v.  Co.   (Okl.),  182  P 
494. 

898-62  Kee  v.  Co.  (Okl.),  182  P  494. 
900-71  Martens  v.  Martens,  181  la. 
350.  164  NW  645. 

903-92  Craney  v.  Donovan,  92  Conn. 
236,  102  A  640,  AnnCasl918C  96;  Ke- 
gerreis  v.  Van  Zile,  180  App.  Div.  414, 
167  NYS  874. 

906-10  Holliday  v.  Casualty  Co., 
115  Miss.  56,  75  S  764. 
906-13  Morris  v.  Evans,  22  Ga.  App. 
11,  95  SE  385;  Carroll  v.  Watterson, 
186  App.  Div.  703,  175  NYS  24;  Hen- 
derson V:  Clearing  House  (Tex.  Civ.), 
204  SW  370. 

906-14  Hendrix  v.  Mobile  Eegister 
(Ala.),  81  S  558;  Arizona  Pub.  Co.  ». 
Harris  (Ariz.),  181  P  373;  Crossland  v. 
Freeman  (Del.),  105  A  145;  York  v. 
Mims,  179  Ky.  525,  200  SW  918;  Feely 
V.  Vitagraph  Co.,  184  App.  Div.  527, 
172  NYS  264;  Drebin  v.  Pub.  Co.,  262 
Pa.  169,  105  A  58. 

907-15  Cafferty  v.  Pub.  Co.,  226  N. 
Y.  87,  123  NE  76. 

907-18  Lowe  v.  De  Hoog  (Mo. 
App.),  193  SW  969. 

907-19  Arizona  Pub.  Co.  v.  Harris 
(Ariz.),  181  P  373;  Powell  v.  Lighter- 
age Co.,  131  Md.  539,  102  A  747;  Bing- 
ham V.  Sehindel  (N.  J.  L.),  105  A  727; 
Drebin  v.  Pub.  Co.,  262  Pa.  169,  105  A 
68;  Cullen  v.  Stough,  258  Pa.  196,  101 
A  937. 

908-20  Vitagraph  Co.  v.  Ford,  241 
Fed.  681;  Crossland  v.  Freeman  (Del.), 
105  A  145. 

908-21  Hendrix  v.  Mobile  Eegister 
(Ala.),  81  S  558. 

909-25     Vitagraph    Co.   v.   Ford,   241 
Fed.  681;  Powell  v.  Lighterage  Co.,  131 
Md.  539,  102  A  747. 
910-30     Cafferty  v.  Pub.  Co.,  226  N. 
Y.  87,  123  NE  76. 

910-31     Craig  v.  Proctor,  229  Mass. 
339,   118   NE   647;   Feely  v.  Vitagraph 
Co.,  184  App.  Div.  527,  172  NYS  264. 
912-47    Evans      v.      McKay      (Tex. 
Civ.),  212  SW  680, 
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912-48    Need  not  aJlege  that  article 
s^sss"  °  *'■  ■°^'^"  ^^^■'>'  ^° 

914-ei  Powell  V.  Lighterage  Co. 
131  Md.  539,  102  A  747.  ' 

914-62  Glisson  v.  Biggio,  141  La 
209,  74  8  907.  ' 

915-70  [a]  Burton  v.  Mattson,  50 
Utah  133.  166  P  979. 

915-71  Powell  V.  Lighterage  Co., 
131  Md.  539,  102  A  747.  ^  ^  •' 

915-73  Patmont  v.  International  C 
M.  Assn  (Minn.),  171  NW  302. 
915-74  Powell  v.  Lighterage  Co.,  131 
Md.  539,  102  A  747. 
917-82  Rapp  v.  Parker,  128  Ark 
236,  193  SW  535;  Henderson  v.  Clear- 
ing House  (Tex.  Civ.),  204  SW  370; 
Powell  V.  Lighterage  Co.,  131  Md.  539, 
102  A  747. 

[d]  Synonymous  words  sufficient. 
Valley  Dry  Gds.  Co.  v.  Buford,  114 
Miss.  414,  75  S  252. 

917-83    But  see  Donohue  v.  Carrol), 

179  App.  Div.  602,  166  NYS  884. 

919-94     Evans  v.  McKay  (Tex.  Civ.), 

212  SW  680. 

919-96     Tuyes  v.  Chambers  (La.),  81 

S  265;  Elms  v.  Crane  (Me.),  107  A  852; 

Craig  V.  Proctor,  229  Mass.  339,  118  NE 

647;    Carroll    v.    Watterson,    186    App. 

Div.  703,  175  NYS  24. 

919-97    Evans      v.      McKay      (Tex. 

Civ.),  212  SW  680. 

919-98     Craney  v.  Donovan,  92  Conn. 

236,  102  A  640,  AnnCasl918C,  96;    Den 

Norske     A.     Actiesselskabet     v.     Pub. 

Assn.,  226  N.  Y.  1,  122  NE  463. 

920-5     Morris  v.  Evans,  22  Ga.  App. 

11,  95    SE    385;    Powell  v.  Lighterage 
'  Co.,  131  Md.  539,  102  A  747;  Frederics 

V.  Nessler,  187  App.  Div.  590,  176  NYS 

78;    Stanger   v.    Pub.    Assn.,    181    App. 

Div.  245,  168  NYS  266;  Knickerbocker 

V.  Pub.  Co.,  176  NYS  343;  Nunnery  v. 

Bailev  (Okl.),  166  P  82. 

921-6     Powell  V.  Lighterage  Co.,  131 
Md.  539,  102  A  747. 
924-35    Morris  v.  Evans,  22  6a.  App. 
11,  95  SE  385. 

925-39     Powell  v.  Lighterage  Co.,  131 
Md.  539,  102  A  747. 
925-48     Powell  v.  Lighterage  Co.,  131 
Md.  539,  102  A  747;  Barnett  v.  Loud, 
226  Mass.  447,  115  NE  767. 
926-49    Powell  v.  Lighterage  Co.,  131 
Md.  639,  102  A  747. 
928-72     Moynahan  v.  Waterbury  Re- 
publican, 92  Conn.  331,  102  A  653. 


f?^^'"^^  Pitman  v.  Drown,  176  Ky. 
263,  195  SW  815;  Hickman  v.  Nelson 
(Mo.  App.),  ^11  SW  131. 
929-75  Powell  v.  Lighterage  Co.,  131 
Md.  539,  102  A  747;  Twitty  v.  Joseph 
Stern  &  Sons,  179  NYS  374. 

929-77    Hancock     v.     Mitchell     (W. 
Va.),  98  SE  65.' 

930-87    Hancock     v.     Mitchell     (W. 
Va.),  98  SE  65. 

930-88    Buckeye    Cotton    Oil    Co.    v. 

Sloan,  250  Fed.  712,  163  CCA  44. 

931-96      Vosbury    v.    Press    Co.,    105 

Misc.  134,  172  NYS  609. 

931-3     Vosbury     v.     Press     Co.,     105 

Misc.  134,  172  NYS  609. 

933-13     Ogren    v.    Printing    Co.,    288 

111.   405,   123   NE   587;   Ellis   v.    Wood 

108  Misc.  478,  177  NYS   730;   Vosbury 

V.  Press  Co.,  105   Misc.   134,   172  NYS 

609. 

935-24    bgren   v.   Printing    Co.,    288 

111.  405,  123  NE  587. 

945-28    Bingham  v.  Schindel   (N.  J. 

L.),  105  A  727. 

948-54    Meyers  v.  Fusilier,   141   La. 

131,   74   S   790;    Valley   Dry   G.   Co.   v. 

Buford,  114  Miss.  414,  75  S  252. 

948-58     See   Pittman   v.   Drown,    176 

Ky.  263,  195  SW  815. 

950-77     [a]     As    to    person    defend- 
ant,  the  same  rule   applies.    Pitman   c. 

Drown,  176  Ky.  263,  195  SW  815. 

952-1     Mopsikov    v.    Cook,     122    Va 

579,  95  SE  426. 

952-4     [b]     Should   be    construed   as 

common  mind  would  understand  them. 

McClellan  v.  L'Engle  (Fla.),  77  S  27o! 

957-25     Craney  r.  Donovan,  92  Conn. 

236,  102  A  640,  AnnCasl918C,  96. 

958-28     Wharen    v.    Dershuck    (Pa.). 

108  A  18.  " 

958-36     Hickman     v.     Nelson      (Mo 

App.),  211  SW  131. 

960-56     Hubbard  v.  Scott,  85  Or.  1. 

166  P  33.  ' 

960-57     Schoen  v.  Casualty  Co.,  147 

Ga.  151,  93  SE  82. 

960-60     Schoen  v.  Casualty  Co..   147 

Ga.  151,  93  SE  82. 

960-61     Schoen  v.  Casualty  Co.,  147 

Ga.  151,  93  SE  82. 

960-62     Schoen  v.  Casualty  Co.,  147 

Ga.  151,  93  SE  82. 

961-65     Schoen  v.  Casualty  Co.,  147 

Ga.  151,  93  SE  82;     Hubbard  v.  Scott, 

85  Or.  1,  166  P  33. 

961-69    See    Wilson  v.   Pierson,   143 

La.  287,  78  S  561. 
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976-6  S.  V.  Johnson  (Mo.  App.),  211 
SW  682;  S.  v.  Newton  (Mo.  App.),  206 
SW  392;  Mclntyre  v.  Murphy  (N.  C), 
98  SE  820. 

[a]  Junk  license. — Co-Operative  Junk 
Co.  V.  Board  (Cal.  App.),  177  P  308. 
978-18  Henke  v.  Deemer,  101  Neb. 
126,  162  NW  510;  Houston  &  T.  C.  E. 
Co.  V.  Derden  (Tex.  Civ.),  194  SW  489. 
980-38  Harkey  v.  S.  (Tex.  Cr.),  198 
BVf  301,  whe^  the  penalty  is  regu- 
lated by  the  amount  of  the  license  tax, 
it  must  be  alleged. 

982-56  Harkey  v.  S.  (Tex.  Cr.),  198 
SW  301. 


UENS 
989-5     Grand  Garage  v.  Pacific  Bk., 

170  NYS  2. 

990-6    Butler  Cotton  Oil  Co.  v.  Col- 
lins (Ala.),  75  S  975. 
1002-67    Farmers'      &      Merchants' 
Bank  v.  HoUiday,  108  S.  C.  116,  93  SE 
'  333. 

1016-64  Ehoads  v.  Bank,  37  N.  D. 
421,  163  NW  1046. 

UMXTATION  OF  ACTIONS 
1019-1     MeLeod   v.   Eogera,    28    Ida. 
412,  154  P  970;  Merritt  v.  Cravens,  168 
Ky.  155,  181  SW  970;  American  Eadi- 
ator  Co.  V.  Co.  (Mo.),  211  SW  56;  Buch- 
ner  v.  Baker  (Okl.),  164  P  659. 
1019-2     In  re  Salmon,  249  Fed.  300, 
161   CCA  308;  Stokes  v.  Williams,  249 
Fed.    114,    161    CCA    166;    McLeod    v. 
Eogers,  28  Ida.  412,  154  P  970. 
1021-6     Stokes  v.  Williams,  249  Fed. 
114,  161  CCA  166. 

[a]  Defendant  in  action  for  personal 
injuries  may  not  defeat  right  to  re- 
cover for  medical  services,  because 
doctors'  rights  are  barred.  Quirk  v. 
Ey.  Co.  (Mo.  App.),  310  SW  106. 
1022-17  Muekenthaler  *.  Noller, 
104  Kan.  551,  180  P  453. 
1025-26  S.  V.  Elliott  (Tex.  Civ.), 
212  SW  695. 

1026-28     [a]    By     one     county 
against  another.    Douglas  v.  Grant,  98 
Wash.  355,  167  P  928. 
1027-35    Hawkley  v.  Heaton  (Utah), 
180  P  440. 

1028-37  Hilton  v.  Gordon  (N.  C), 
99  SE  5. 

1O3O-50  Denver  &  E.  G.  E.  Co.  v. 
U.  S.,  241  Fed.  614,  154  CCA  372;  Unit- 
ed States  V.  Minor,  235  Fed.  101,  148 
CCA  695;   Bistline  v.  U.   S.,   229   Fed. 


546,  144  CCA  6;  U.  S.  v.  Koleno,  226 
Fed.  180,  141  CCA  178;  Duckworth  v. 
Springfield,  194  Mo.  App.  51,  184  SW 
476. 

1030-51  United  States  v.  Minor, 
235  Fed.  101,  148  CCA  595. 
1031-52  Compare  Gathright  v.  S., 
129  Ark.  339,  195  SW  1069;  Payette  v. 
Marshall  County,  180  la.  660,  163  NW 
592;  S.  17.  Gerhards,  99  Kan.  462,  162 
P  1149;  State  v.  Stanton  County,  100 
Neb.  747,  161  NW  264;  State  Land 
Board  V.  Lee,  84  Or.  431,  165  P  372. 
[a]  "Although  the  state  Is  not  a 
party  plaintiff  eo  nomine,  nevertheless, 
if  the  suit  is  in  truth  for  the  benefit 
of  the  state,  and  if  it  is  the  real  party 
in  interest,  a  statute  of  limitations  will 
not  operate  against  the  commonwealth. 
Even  in  the  absence  of  a  statute"  pro- 
viding that  the  statute  of  limitations 
"shall  not  apply  to  actions  brought  in 
the  name  of  the  state,  or  any  county, 
or  other  public  corporation  therein,  or 
for  its  benefit,"  "the  court  will  ex- 
amine the  record,  and  if  it  appears  that 
the  state  is  the  real  party  in  interest, 
a  limitation  statute  which  does  not  ex- 
pressly or  by  necessary  implication  in- 
clude the  government  will  not  be  per- 
mitted to  operate  against  the  state." 
State  Land  Board  v.  Lee,  84  Or.  431, 
165  P  372. 

1032-57    See     Trenton     &     Mercer 
County   Traction  Corp.   i;.  Inhabitants, 
87  N.  J.  Eq.  397,  101  A  1037. 
1032-59     Denver    &    Eio    Grande    E. 
Co.  V.  V.  S.,  241  Fed.  614,  154  CCA  372. 
1033-61     Payette   v.  Marshall   Coun- 
ty, 180  la.  660,  163  NW  592. 
1033-63     Payette  v.   Marshall   Coun- 
ty,  180  la.  660,  163  NW  592;  Board  of 
County  Comrs.  v.  Willett  (Okl.),  152  P 
365;    Central   Hospital   v.   Adams,   134 
Tenn.  429,  183  SW  1032. 
1033-64    Central  Hospital  v.  Adams, 
134  Tenn.  429,  183  SW  1032. 
1035-71     Barnes  v.  Barnes,   282   111. 
593,  118  /NE  1004. 

1035-78  Tyler  v.  Lewis,  143  La. 
229,  78  S  477, 

1036-84  S.  V.  Northrop  (Conn.), 
106  A  504. 

[a]  Being  a  fugitive  from  justice 
does  not  suspend  the  running  of  the 
statute  of  limitations.  Koepping  V. 
Monteleone,  143  La.  353,  78  S  590. 
1036-85  Preston  v.  Tel.  Co.,  250 
Fed.  480;  Hannah  v.  Canty,  175  Cal. 
763,  167  P  373;  McLeod  v.  Sogers,  2S 
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Ida.  412,  154  P  970;  Todd  v.  By.  Co., 
197  111.  App.  544;  Com.  ex  rel.  Logan 
V.  McCormack,  177  Ky.  474,  197  SW 
977;  Fields  v.  Walker,  174  Ky.  461, 
19^2  SW  491;  Merritt  v.  CravenB,  168 
Ky.  155,  181  SW  970;  Kineade  v.  Peck, 
193  Mieh.  207,  159  NW  480;  Cox  v. 
Brown,  87  N.  J.  Eq.  462,  101  A.  260: 
Martin  v.  B.  Co.,  90  N.  J.  L.  258,  100 
A  345;  Wilkerson  v.  Badaracoo,  21  N. 
M.  517,  157  P  141;  Graeber  v.  Bhrgott, 
182  App.  Div.  377,  169  NY8  32;  Agres- 
ta  V.  Steam  Nav.  Co.,  169  App.  Div. 
467,  155  NYS  343;  Cardwell  v.  Clark, 
94  Mise.  433,  158  NYS  300;  Taylor  v. 
Edmunds,  176  N.  C.  325,  97  SE  42; 
Buchner  v.  Baker  (Okl.),  164  P  659; 
Murphy  v.  Taylor,  63  Pa.  Super.  85 
(except  in  actions  of  ejectment);  Ft. 
Worth  V.  Bosen  (Tex.  Civ.),  203  SW 
84;  In  re  Brandon's  Will,  164  Wis.  387. 
160  NW  177. 

[b]  As  an  affirmative  plea,  see  Gulf- 
port  Fertilizer  Co.  v.  McMurphy,  114 
Miss.  250,  75  S  113. 

[c]  A  demurrer  to  a  pleading  at- 
tempting to  raise  the  defense  of  limi- 
tations is  insufficient  to  raise  such  de- 
fense. Fields  V.  Walker,  174  Ky.  461, 
192  SW  491. 

103S-S6  Wilkerson  v.  Badaracco, 
21  N.  M.  517,  157  P  141;  Bryant  v. 
Bryant  (N.  C),  100  SE  178;  S.  v.  El- 
liott (Tex.  Civ.),  212  SW  695;  Corpus 
Christie  S.  &  I.  By.  Co.  v.  Kjellberg 
(Tex.  Civ.),  201  SW  1032. 
1039-90  Howard  v.  Stahl  (Tex. 
Civ.),  211  SW  826. 

1039-94  Kineade  v.  Peck,  193  Mich. 
207,  169  NW  480. 

1040-2  Eogers  v.  B.  &  Nav.  Co.,  28 
Ida.  609,  156  P  98;  McLeod  v.  Bogers, 
28  Ida.  412,  154  P  970;  Easch  v.  Co. 
(Mo.  App.),  201  SW  919;  Wilkerson 
V.  Badaracco,  21  N.  M.  517,  157  P  141; 
Buehner  v.  Baker  (Okl.),  164  P  659; 
Baillie  v.  Min.  Co.,  86  Or.  1,  166  P  965, 
167  P  1167;  Creason  v.  Douglas  County, 
86  Or.  159,  167  P  796;  Murphy  v. 
Taylor,  63  Pa.  Super.  85;  Dreger  v. 
Tarrant,  165  Wis.  414,  162  NW  481; 
Watts  V.  Lawrence  (Wyo.),  185  P  719. 
See  Hannah  v.  Canty,  175  Cal.  763, 
167  P  373. 

1041-3  Buchner  ■v.  Baker  (Okl.), 
164  P  659;  Creason  v.  County,  86  Or. 
159,    167    P    796. 

1044-28  McLeod  v.  Eogers,  28  Ida, 
412,   154  P  970. 


1044-29  Compare,  Arnold  v.  Earner, 
100  Kan.  36,  163  P  805. 
1044-30  See  also  Pyle  v.  Park  (Tex. 
Civ.),  196  SW  243. 
1044-32  Lavene  v.  Friedrichs,  186 
Ind.  333,  115  NE  324,  116  NE  421, 
proper  practice  is  to  raise  this  ques- 
tion by  demurrer  or  answer. 

1045-38  Silverhorn  v.  Ins.  Co.,  23 
Haw.  160. 

1045-40  Preston  v.  Tel.  Co.,  250 
E'ed.  480;  Sudduth  v.  By.,  197  Ala. 
393,  73  S  28;  Davidson  v.  C,  L.  Co., 
180  Ky.  121,  201  SW  982;  Smith  v. 
Young,  178  Ky.  376,  198  SW  1166; 
Vyse  V.  Bichards  (Mich.),  175  NW  392; 
Yazoo  &  M.  V.  B.  Co^  v.  McGee-Dean 
Co.,  115  Miss.  282,  76  S  264. 
1046-42  HamUton  v.  Co.  (Tex.  Civ.), 
206  SW  574;  S.  v.  Newby  (Wis.),  171 
NW    953. 

1047-45  Union  Oil  Co.  v.  Oil  Co. 
(Cal.),  185  P  381;  Smith  v.  Ey.  Co., 
146  Ga.  59,  90  SE  474;  Curtis  V.  Lumb. 
Co.,  145  Ga.  601,  89  SE  680  (or  oral 
motion  in  the  nature  of  demurrer); 
Otokiehi  v.  Sekijiro,  23  Haw.  234;  Sil- 
verhorn V.  Ins.  Co.,  23  Haw.  160;  Eog- 
ers V.  B.  &  Nav.  Co.,  28  Ida.  609,  156 
P  98;  Steinbruegge  v.  Ins.  Co.,  196 
Mo.  App.  194,  190  SW  1018;  Froage 
V.  Webb  (Okl.),  165  P  150;  Creason  v. 
Douglas  County,  86  Or.  159,  167  P  796; 
O'Donnell  v.  Parker,  48  Utah  578,  160 
P  1192.  See  Buehner  v.  Baker  (Okl.), 
164  P  669. 

1048-46  Memphis  v.  Board  of  Di- 
rectors, 231  Fed.  217  (following  Arkan- 
sas rule) ;  United  States  Fid.  &  G.  Co. 
V.  Trust  Co.,  49  Okl.  398,  158  P  195. 
See  also  Steinbruegge  v.  Ins.  Co.,  196 
Mo.  App.  194,  190  SW  1018. 
[a]  (1)  Graziani  v.  Ernst,  169  Ky. 
751,  185  SW  99.  (2)  To  same  effect, 
Com.  ex  rel.  Logan  v.  McCormack,  177 
Ky.  474,  197  SW  977;  Taulbee  v.  Har- 
gis,  173  Ky.  433,  191  SW  320;  Merritt 
V.  Cravens,  168  Ky.  155,  181  SW  970. 
1048-47  Memphis  v.  Board,  231  Fed. 
217  (following  Arkansas  rule);  Mc- 
Leod V.  Bogers,  28  Ida.  412,  154  P  970; 
Shawnee  Life  Ins.  Co.  v.  Taylor,  58 
Okl..  313,  160  P  622;  Lindsay  v.  By. 
Co.,  56  Okl.  234,  155  P  1173;  Ihrke  v. 
Ins.,  etc.  Co.,  91  Wash.  342,  157  P  866, 
LEA1916F,  430. 

1050-55  [a]  Moody  v.  Wike,  170 
N.  C.  541,  87  SB  360;  Troy  &  N.  C. 
Gold  Min.  Co.  v.  Lumb.  Co.,  170  N.  C. 
273,  87  SE  40. 
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1051-58     Smitli  V.  By.  Co.,  146  Ga, 

59,  90  SE  474;  Rogers  v.  Nav.  Co.,  28 
Ida.  609,  156  P  98;  Southwestern  Port- 
land Cement  Co.  v.  Latta  (Tex.  Civ.), 
193  SW  1115.  See'McLeod  v.  Eogers,  28 
Ida.  412,  154  P  970;  Steinbruegge  v. 
Ins.  Co.,  196  Mo.  App.  194,  190  SW 
1018. 

1052-59  Sogers  v.  Kav.  Co.,  28  Ida. 
609,  156  P  98. 

1052-60  Smith  v.  By.  Co.,  146  Ga.  59, 
90  SE  474. 

1052-61  Smith  v.  By.  Co.,  146  Ga. 
59,  90  SE  474. 

1052-63  Sudduth  v.  By.  Co.,  197  Ala. 
393,  73  S  28;  Eogers  v.  Nav.  Co.,  28 
Ida.  609,  156  P  98;  McLeod  v.  Bogers, 
28  Ida.  412,  154  P  970;  Taulbee  v. 
Hargis,  173  Ky.  433,  191  SW  320; 
Smith  V.  Young,  178  Ky.  376.  198  SW 
1166;.  Vyse  v.  Richards  (Mich.),  175 
NW  392;  American  Eadiator  Co.  v. 
Co.  (Mo.),  211  SW  56;  Hamilton  v.  Co. 
(Tex.  Civ.),  206  SW  574. 
[e]  General  denial  sufficient.  Dixon 
V.  Pruett  (Nev.),  177  P  11. 
1054-66  See  Dreger  v.  Tarrant,  165 
Wis.  414,  162  NW  481.  under  Wis.  St. 
1915,  §4206,  objection  can  only  be  taken 
by  answer  or  demurrer. 

1054-67  [a]  May  be  pleaded  not- 
withstanding 'defendant  had  pleaded 
the  general  issue,  Sudduth  v.  B.  Co. 
(Ala.),  77  S  350. 

1055-68  Buchner  v.  Baker  (Okl.), 
164  P  659.  Contra,  King  v.  Theis,  272 
Mo.  416,  199  SW  183. 
1055-78  Louis  Werner  Sawmill  Co. 
V.  Dyer,  133  Ark.  78,  200  SW  281;  Cit- 
izens' Nat.  Bank  v.  Warehouse  Co.,  172 
Ni  C.  602.  90  SE  698. 
1056-«0  Citizens'  Nat.  Bank  v. 
Warehouse  Co.,  172  N.  C.  602.  90  SE 
698. 

1057-82  Sweet  v.  Barnard  (Colo.). 
182  P  22. 

1057-83     [a]    Foreign  Statute,  must 
be  plead  in  haec  verba.    Frizell  G.  & 
S.  Co.  V.  By.  Co.  (Mo.),  201  SW  78. 
1059-95    Bogers  v.  Nav.  Co.,  28  Ida. 
609,  156  P  98. 

[b]     But  this  method  not  ezduslre. 

Franklin  v.  So.  Pao.  Co.  (Cal.  App.). 
180   P   76. 

1060-3  McQuesten  v.  Spalding,  231 
Mass.  301,  120  NE  850;  Gogoliu  v. 
Williams,  91  N.  J.  L.  266,  102  A  667. 
1062-9  Huling  v.  Moore  (Tex.  Civ.). 
194  SW  188.  ' 


1063-23    People    v.    Land    Co.,    93 

Misc.  582,  158  NTS  467;     Sauls-Baker 

Co.  V.  B.  Co.,  109  S.  C.  285,  96  SE  118. 

1064    [a]    Where  the  answer  sets  up 

an    afOnuative    defense,     the   ladverae 

party  may,  without  formal  plea,  show 

that   the   attempted  defense   is  barred 

by  the  statute  of  limitations.    Hermosa 

Beach  Land  &  Water  Co.  v.  Credit  Co. 

(Cal.),  166  P  22. 

1065-43     Cornelssen  v.  Harman,   103 

Kan.  624,  176  P  141. 

1066-53     Maynard  v.  Thompson,  183 

Ky.   140,   208  SW   761. 

1066-54     Steinbruegge  v.  Prudential 

Ins.   Co.,   196   Mo.   App.   194    190   SW 

1018;     Delzell  v.  Couch   (Okl.),  173   P 

361. 

1068-65    P.  V.  May,  276  111.  332,  114 

NE  685  (such  matter  cannot  be  availed 

of  on  demurrer) ;    GofE  v.  GofE,  182  Ky, 

323,  206  SW  466. 

1072-94     Curtis  v.  Metcalf,  259  Ted. 

961;      Galusha  v.  Eraser   (Cal.),  174  P 

311;     Noyes  v.  Parsons,  104  Wash.  594, 

177  P  651. 

1072-96    Harper  v.  Harper,  252  Fed. 

39,   164   CCA   151;,     Galusha  v.  Fraser 

(Cal.),  174  P  311;    James  v.  Minn.  Co., 

35  Cal.  App.  778,  171  P  117;     Gragg  v. 

Levi,  183  Ky.  182,  208  SW  813. 

1073-97     Cornelssen  v.  Harman,  103 

Kan.  624,  176  P  141. 

1073-98      Nichols   v.   Moore    (Cal.), 

183  P  531. 

1075-10    Big  Diamond  M.  Co.  »,  By. 

Co.    (Minn.).   171   NW   799. 

1076-19     Liphart  v.  Myers,  97  Kan. 

686,  156  P  693. 

1076-20     Liphart  v.  Myers,  97  Kan. 

686,   156   P   693. 

1079-37     Tietjen     v.    Heberlein,     54 

Mont.   486,   171   P   928. 

1079-38    Reed's  Admx.  I?.  E.  Co.,  182 

Ky.  455,   206  SW  794. 

1079-41      Cummings  v,    Co.    (Neb.), 

172  NW  358. 

1080-42     See  Harvey  v,  Eogers,  174 

Ky.  176.  191  SW  894. 

1081-60    Froage  v.  Webb  (Okl.).  165 

P  150. 

1081-64     Washington,  B.  &  A.  Elee. 

E.  Co.  V.  Moss,  130  Md.  198,  100  A  86; 

Garland  v.  Arrowood,  172  N.  C.  591,  90 

SB   766.     See    Wade   v.   Killen    (Ala.), 

75   S  970;      Gulf  port  Fertilizer  Co.  v. 

McMurphy,  114   Miss.   250,   75   S   11 S^ 

Fowler  v.  Murdoek,  172  N.  C.  349.  00 

SE  301. 
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[e]  What  is  a  reasonable  time  within 
which  an  insurance  company  must  de- 
cide whether  it  will  approve  or  reject 
the  proof  of  loss  held  a  question  of 
fact  for  the  jury  under  the  facts  pre- 
sented in  Bonslett  v.  Life  Ins.  Co. 
(Mo.),  190  SW  870. 

[d]  If  the  fects  are  admitted,  the 
court  may  pass  on  the  question  of  the 
bar.  Moody  v.  Wike,  170  N.  C.  541,  87 
SE   350.  ' 

[e]  Whether  or  not  the  defendant  had 
a  residence  in  the  state  at  the  time 
the  cause  of  action  arose,  and  if  so, 
whether  or  not  he  subsequently  aban- 
doned it,  and  if  he  did  abandon  it,  for 
how  long,  were  all  held  issues  for  the 
jury  in  Hunter  v.  Bremer,  256  Pa.  257, 
100  A  809,  AnnCasl918A,  152. 
1084-94  In  re  Brandon's  Will,  164 
Wis.   387.   160   NW  177. 


LIS   PENDENS 
1087-1    Pope    V.    Beauchamp     (Tex. 
App.),   206   SW   928. 
1087-4    Bailey  v.  Ford,  132  Ark.  203, 

200  SW  797;  Roark  v.  Bank,  184  Ky. 
109,  211  SW  561;  Trask  v.  Bodson,  141 
Minn.  114,  169  NW  489;  Woolum  v. 
Tarpley  (Mo.),  196  SW  1127;  Hodgeng 
V.  Tr.  Co.,  185,  App.  Div.  555,  173  N.  Y. 
S.  304;  Hammock  v.  Quails,  139  Tenn. 
388,  201  SW  517;  First  Nat.  Bank  v. 
McGraw  fW.  Va.),  101  SE  474. 
1092-11  Missouri  S.  L.  Ins.  Co.  v. 
Euss  (Mo.),  214  SW  860;  Hodgens  v. 
Columbia  Tr.  Co.,  185  App.  Div.  555, 
173   NTS   304. 

1092-14  [a]  Names  of  all  parties 
necessary.  Sax  v.  Clark  (Cal.),  180  P 
821. 

1093-24    Cashmere  St.  Bank  v.  Rich- 
ardson (Wash.),  177  P  727. 
1094-34     Tlosenblum  v.  Tolkow,  105 
Misc.  96,  173  NYS  549. 
1096-1     Johanns  v.  Ficke,  224  N.  Y. 
513,  121  NE  358. 

LOST    INSTRUMENTS 
22-1     Virginia  &  W.  Va.  Coal  Co.  v. 
Charles,  251  Fed.  83. 
23-2    Midkiff  v.  Colton,  252  Fed.  420, 
164  CCA  344. 

30-^9  Earnham  v,  Huston  (Cal. 
App.),  179  P  701. 

30-30  Krueding  v.  Canal  Co.,  285  VI. 
79,  120  NE  478. 

34-63  [a]  But  may  not  establlsn 
title  to  the  property  covered  ty  the 
instrument.  Farnhan  v.  Hastoa  (Cal. 
App.),  179  P  701. 


MALICIOUS  PROSECUTION 
76-1      Eosendale   v.   Co.    (Mo.   App.), 
213  8W  169. 

78-8      Furst   v.   Jordan    (Minn.),   171 
NW  772. 

82-34      [b]      But   see  Leong  Yau  v. 
Carden,  23  Haw.  362. 

83-50    Brown  v.  Wilkus  (App.  Div.), 
172  NYS  861. 

83-53    Leong  Yau  v.  Carden,  23  Haw. 

362. 

85-60     Terusaki  v.  Matsumi  (Wash.), 

180  P  468. 

88-81     Remington  Typewriter  Co.  v. 

Nolan,    250    Fed.    685,    162    CCA    647; 

McElreath  v.  Gross  (6a.  App.),  98  SE 

190;    Lyons  V.  Kanter,  285  111.  336,  120 

NE   764;      Virginia   Ryi    &   P.   Co.   v. 

Klaff,   123   Va.  .260,  96  SE  244.' 

90-86    [b]    "Did  not  use  due  care." 

Singh   V.    MaeDonald    (Utah),    188    P 

631. 

92-99      Grant  v.  Williams,  54  Mont. 

426,  171  P  276. 

94-10     Terusaki  v.  Matsumi  (Wash.), 

180  P  468. 

95-11     Evans  v.  Wixom   (Cal.  App.), 

176  P  873;    Garrett  v.  Co.,  21  Ga.  App, 

613,  94   SE   822;      Leventhal  v.  Levy, 

186  App.  Div.  440,  174  NYS  359;  Lyons 

V.  Soriber,  174  NYS  332.     - 

98-28      Aland   v.  Pyle    (Pa.),   106  A 

349. 

100-51     Shelton  v.  Co.,  255  Fed.  182. 

109-83     Koch  V.  Wright  (Colo.),  184 

P  363. 

[a]     Goad  v.  Brown  (Okl.),  175  P  767, 

IMAliTDAMUS 
119-1     Nisbet  v.  Frineke  (Colo.),  179 
P  867. 

120-3    Nisbet  v.  Frineke  (Colo.),  179 
P  867. 

122-11  S.  V.  Cook  (Mo.  App.),  201 
SW  361;  Einehart  &  Dennis  Co.  v, 
McArthur,  123  Va.  556,  96  SE  829. 
123-14  Carter  v.  Marks  (Ark.),  215 
SW  732;  P.  V.  Lueders,  287  Dl.  107, 
122  NE  374. 

126-17     Smith  v.  Bush,  211  111.  App. 
S3 

128-27  Henry  v.  S.  (Ala.  App.),  81 
S  190;  Gunter  v.  Walpole  (Colo.),  176 
P  290;  Valentine  v.  Independent  S, 
Dist.  (la.),  174  NW  334. 
130-28  U.  S.  V.  Products  Co.,  260 
Fed.  472;  Gunter  v.  Walpole  (Colo.), 
176  P  290. 

132-29    S.  V,  Indianapolis  (Ind.),  183 
NE  405. 
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132-30  iS.  V.  Dickey  (Mo.),  219  SW 
363. 

135-41  Henry  v.  S.  (Ala.  App.),  81 
S  190;  Scheibel  v.  Burr,  177  NYS  881, 
136-50  Henry  v.  S.  (Ala.  App.),  81 
S  190;  Taylor  v.  Hart  (Mich.),  176 
NW  650. 

137-53  S.  V.  Board  of  Comrs. 
(Mont.),  185  P  147. 
139-56  S.  V.  Buie,  144  La.  — ,  80  8 
191;  Taylor  v.  S.  (Misa.),  83  S  810; 
P.  V.  McBride,  226  N.  Y.  252,  123  NE 
374;  Gulf  Eef.  Co.  v.  McKernan  (N. 
C.  •),  102  ,SE  505;  Dula  i.  Board  (N. 
C),  99  SE  193;  Farmers'  L.  &  T. 
Bank  v.  Himing  (S.  D.),  172  NW  931; 
Harrison  v.  Barksdale  (Ta.),  102  SE 
789 

[a]'  Gates  v.  Knapp,  104  Kan.  184,  178 
P  447. 

[c]  Payment  of  -warrants. — ^Pirst  Nat. 
Bank  v.  Co.  (Ala.),  83  S  170. 
141-5S  Cruise  &  Smiley  Const.  Co. 
V.  Town  Council  (E.  I.),  108  A  419. 
141-60  S.  V.  Burr  (Pla.),  84  S  61. 
143-61  Stearns  v.  Superior  Court 
(Oal.  App.),  186  P  390;  Cook  v.  Eeid 
(Cal.  App.),  183  P  820;  Crump  v. 
Branning,  74  Fla.  522,  77  S  228;  Laird 
V.  Terrell  (Ida.),  187  P  1081;  Clay  1). 
Independent  S.  D.  (la.),  174  NW  47; 
S.  V.  Buie,  144  La.  — ,  80  S  191;  S.  v. 
Wunderlieh  (Minn.),  175  NW  677;  P. 
V.  Malone,  175  NYS  465;  Dula  v.  Board 
(N.  C),  99  SE  193;  Melntyre  v. 
Murphy  (N.  C),  98  SE  820;  Lugin- 
buhl  V.  S.  (Ohio),  126  NE  71;  Farm- 
ers' L.  &.  T.  Bank  v.  Hirning  (S.  D.), 
172  NW  931.  But  see  S.  v.  Moulton 
(Mont.),  189  P  59. 

146-62      [a]      Void  contract.     S.  v. 
Bridge  Co.  (Wis.).  177  NW  332. 
147-6T    Pollard  v.  Speer  (Tex.  Civ.), 
207  SW  620. 
150-73      P.  V.   Blair    (III.),    126' NE 

m§. 

153-79  Patterson  v.  Collison,  135 
Ark.  105,  204  SW  753;  Kolster  v.  Gas 
Co.  (Kan.),  186  P  738;  Casey  v.  Wait, 
229  Mass.  200,  118  NE  297;  Strother  v. 
Bolen  (Okl.),  181  P  299;  Lucid  v.  Mc- 
Dowell (Tex.  Civ.),  206  SW  203. 
154-80  See  Hofeler  v.  Buck,  180 
NYS  563. 

155-81  P.  V.  Co..  287  111.  612,  123 
NE  43. 

156-91  Kolster  v.  Gas  Co.  (Kan.), 
186   P   738. 

157-95  Patterson  v.  Collison,  135 
Ark.  105,  204  gW  753;    Stearns  v.  Sup- 


erior Court  (Oal.  App.),  186  P  390; 
Montgomery  v.  Neilon  (Cal.  App.),  182 
P  456;  S.  V.  Calhoun  (Mo.  App.),  211 
SW  109;  8.  V.  State  Corporation  (N. 
M.),  176  P  866;  Hillery  v.  Pedic  Soc, 
(App.  Div.),  179  NYS  62;  P.  v.  Pren- 
dergast,  185  App.  Div.  461,  172  NYS 
849;  S.  V.  Newby  (Wis.),  171  NW 
953. 

160-96  Millott  V.  Assoc.  (Cal.  App,), 
186  P  378;  Porter  v.  Garmony,  148 
Ga.  261,  96  SE  426;  P.  v.  Walsh,  108 
Misc.  196,  178  NYS  194. 
162-97  Beem  v.  Davis,  31  Idaho  730, 
175  P  959;  Moore  v.  Williams,  181  Ky. 
816,  205  SW  911;  Hardin  v.  Hamilton 
(Tex,  Civ.),  204  SW  679;  S.  v.  County 
Court  (W.  Va.).  96  SE  966. 
163-3  A.  Z.  Bailey  Groc.  Co.  v.  Sav. 
B.  &  T.  Co.  (Ala.  App.),  83  S  11;  S.  v. 
Tower  Grove  Turnverein  (Mo.  App.), 
206  SW  242;  8.  v.  Superior  Court 
(Wash.),  189  P  256;  S.  v.  Superior 
Court  (Wash.),  179  P  865. 
164-7  P.  V.  Prendergast,  185  App. 
Div.  461,  172  NYS  849. 
[a]  Certiorari. — Hardin  v.  Hamilton 
(Tex.  Civ.),  204  SW  679. 
165-10  [c]  In  criminal  case,  where 
court  improperly  sustained  objection  to 
testimony  and  directed  jury,  mandamus 
will  issue  to  compel  court  to  vacate  its 
order  and  proceed  with  trial  of  ac- 
cused. P.  V.  Superior,  Court  (Cal.  App.), 
178  P  730. 

166-15      Israel  *.  Superior   Ct.    (Cal.  . 
App.),  185  P  682. 

167-17  Hammonds  v.  Ward  (Tex, 
Civ.),  213  SW  334. 

170-22  Hartigan  v.  Co.  (C^l.  App.), 
177  P  484;  Boise  City  Nat.  Bank  v. 
Independent  School  Dist.  (Ida.),  189  P 
47. 

177-42  Rawlings  v.  Workmen's  Comp. 
Board  (Ky.),  218  SW  986;     Mullen  v. 
Dwight   (8.  D.),  173  NW  645. 
[a]      Ballot  commissioners. — 8.  v.  Kar- 
nes (W.  Va.),  97  SE  302. 

179-57  Clements  v-  Williams  (App. 
Div.),  181  NYS  230. 

180-61     See  S.  v.  Tower  Grove  Turn- 
verein  (Mo.  App.),  206  SW  242. 
181-73     Hartigan  v.  Go.  (Cal.  App.), 
177  P  484. 

182-78  S.  V.  Ellison  (Mo.),  209  SW 
107. 

182-79  S.  V.  Newby  (Wis.),  171  NW 
953. 
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184-87  Seheibel  v.  Burr,  177  NYS 
881.  Contra,  Hardin  v.  Hamilton  (Tex 
Civ.),  204  SW  679. 

184-89  Taylor  v.  Thompson  (Maas.), 
122  NE  G55;  8.  v.  Jurey  (Wash.),  182 
P  932.  ^ 

187-93  S.  V.  Ellison  (Mo.),  209  SW 
107. 

188-4  8.  V.  Jurey  (Wash.),  182  P 
932. 

194-26  Roberts  «.  Dist.  Court  (Nev.). 
185  P  1067. 

194-27     Kloike  Inv.  Co.  v.  Superior 
Court  (Cal.  App.),  179  P  728. 
197-39    Evans  v.  Van  Densen,  31  Ida. 
614,  174  P  122. 

197-46  Brennan  v.  Connolly  (Mieh.), 
173  NW  511. 

199-69      Matagorda     Canal     Co.     v. 
Styles  (Tex.  Civ.),  20J  SW  562. 
201-r76      Matagorda'    Canal     Co.     v. 
Styles    (Tex.    Civ.),    207    SW    562. 
202-86    Strother  v.  Bolen  (Okl.),  181 
P  299. 

210-65  P.  V.  Walker,  286  111.  541, 
122  NE   92. 

212-86  S.  V.  State  Corporation  (N. 
M.),  176  P  866. 

212-87    [a]    Marshal. — Moore  v.  Wil- 
liams, 181  Ky.  816,  205  SW  911. 
226-11     S.  V.  Rupert  (Ohio),  122  NE 
39 

227-15  S.  V.  Penrod  (Neb.),  169  NW 
266;  S.  V.  Karnes  (W.  Va.),  97  SE 
302. 

227-18  S.  V.  Lambert  (W.  Va.),  98 
SE  73. 

231-49       In    re    Whitman,    185   App. 
Div.   571,   172   NYS   748. 
235-87    Dale  v.  Johnson  (Minn.),  173 
NW  417. 

237-96      See   Harrison   v.   Barksdale 
(Va.),  102  SE   789. 
241-79      Evans  v.  Yost    (CCA),   255 
Fed.  726. 

Z46-7  C.  V.  Snyder,  261  Pa.  57,  104  A 
494. 

248-16    Mushet  v.  Public  Service,  35 
Cal.  App.  630,  170  P  653. 
249-19    Levering  v.  Williams  (Md.), 
106  A  176. 

249-20  Beeknell  v.  S.  (Oil.),  172  P 
1094. 

250-26  See  P.  v.  McBride,  104  Misc. 
153,  172  NYS  11.  „,     . 

250-27     P.  V.  Chicago,  211  HI.  App. 

251-32  P.  V.  Motor  Car  Corp.,  209 
ni  App.  601;  Monk  V.  Crooker  (Tex. 
Civ.),  207  SW  194. 


251-33  S.  V.  Ditch  Co.  (N.  M.),  185 
P  549. 

253-39      Rawlings      v.      Workmen's 
Comp.  Board  (Ky.),  218  SW  985. 
256-66     S.  i;.  Alexander  (Okl.),  186 
P  1080. 

257-67      Ott   Hdw.   Co.   v.  Holmberg 
(Cal.  App.),  179  P  422. 
259-77      P.   v.  Lueders,  287  111.  107, 
122  NE  374. 

260-84  Epoch  Prod.  Corp.  v.  Chicago, 
209  111.  App.  596;  In  re  Whitman,  225 
N.  Y.  1,  121  NE  479. 
261-85  Peer  v.  S.  (Iitd.),  121  NE  83; 
Dryden  v.  Daly,  89  Or.  218,  173  P  667. 
262-92  [a]  Allegations  upon  iHr 
formation  and  belief  not  permissible. 
In  re  Whitman,  225  N.  Y.  1,  121  NE 
479. 

265-17  Hofeler  v.  Buck,  180  NYS 
563. 

265-19  Jameson  v.  Hanawalt  (Colo.), 
186  P  717. 

265-21  Kirkpatrick  v.  P.  (Colo.), 
179  P  338;  S.  v.  Paderiek  (Pla.),  81 
S  285;  Blatz  v.  Baser  (App.  Div.),  179 
NYS  143. 

268-49  Kirkpatrick  v.  P.  (Colo.),  179 
P  338 

269-56     P.  V.  Lueders,  287  111.  107, 
122    NE    374;      Thiedemann    v.    State 
Board  (Mich.),  175  NW  436. 
269-58       Kirkpatrick    v.   P.    (Colo.), 
179  P  338. 

271-70  [b]  General  Issue. — Cleve- 
land S.  Bank  v.  Cotton  E.  Bank 
(Mias.),  81  S  170. 

274-86  S.  V.  B.  Co.  (Fla.),  82  S  833. 
276-3  [a]  Judgment  on  pleadings 
improper.  Jameson  v.  Hanawalt  (Colo.), 
186  P  717. 

276-5  S.  V.  Calhoun  (Mo.  App.),  211 
SW  109. 

277-8  Thiedemann  v.  State  Board 
(Mich.),  175  NW  436;  Kentucky 
Wagon  Mfg.  Co.  v.  Circuit  Judga 
(Mich.),  175  NW  150. 
277-12  [a]  In  Delaware  no  way  of 
trying  the  issues  raised  and  answer  is 
conclusive.  S.  v.  Brokerage  Co.  (Del.), 
101   A  433. 

278-25     See  Ryan  i;.  County  Court 
(W.  Va.),  102  SE  731. 
278-31    P.  V.  McBride,  185  App.  Div. 
482,  173  NYS  43. 

280-45  Judgment'  on  the  pleadings 
improper.  Clark  v.  Tindolph  (Colo.), 
185  P  648. 

280-46  S.  V.  R.  Co.,  199  Mo.  App. 
668,  204  6W  584. 
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MANDAMUS 


280-49      Evans  v.  Yost    (CCA),  255 

Fed.  726;    Lawrence  v.  Corbeille  (Ida.)i 

178  P  834. 

[a]      Action  for  damages  not  barred. 

MoGraw  v.  Greaser,  226  N.  Y.  57,  123 

Nli   84. 

281-51    Lawrence  v.  Corbeille  (Ida.), 

178  P  834. 

281-64      8.  «.   K.   Co.    (Fla.),   82   S. 

833. 

286-88       S.   V.   B.    Co.    (Fla.),    82   S 

833. 

287-93     Town  of  Adel  v.  Littlefleld 

(Ga.),  102  SE  433. 

293-40     S.  V.  State  Corporation  (N. 

M.),  176  P  866. 

294-54    S.  V.  Board,  144  La.  — ,  80  S 

608. 

295-59     Millott  v.  Association   (Cal. 

App.),  186  P  378. 

:fi95-60    S.  V.  Haugen  (VSTis.),  169  NW 

S55. 


mandate"    AND      PBOOBEDINGS 

THEBEATIBB 
302-3    Wilson  v.  Caughlin  (Ky.),  218 
SW   1010;      Dignowity  v.  Fly    (Tex.), 
210  SW  505. 

307-32    Dignowity  v.  Fly  (Tex.),  210 
SW  505. 

315-87     Scott  t!.  Doughty   (Va.),  97 
SE  802. 

319-6      Muhlke   v.    Muhlke,   285    Ul. 
325,  120  NE  770. 

319-7     Hollenberg  Music  Co.  v.  WU- 
liams   (Ark.),  213  SW  10. 
319-8    Muhlke  v.  Muhlke,  285  111.  325, 
120  NE  770;     Fisher  v.  Burks,  285  111. 
290,  120  NE  768. 

320-15    Thompson  v.  Hurson  (Mich.), 
172  NW  544. 

321-24      [a]      Non-appealing  parties 
cannot    take    advantage    of    reversal. 
Orth  V.  Precise  (N.  D.),  171  NW  861. 
324-48      Bossi  v.  Caire   (Cal.  App.), 

180  P  58. 

334-35     Davis  v.  Davis,  182  Ky.  805, 
208  SW  6. 

335-48    Fears  v.  Fish  (Tex.  Civ.),  218 
SW  507. 

342-93    Helvetia  Copper  Co.  v.  Hart- 
Parr  Co.   (Minn.),  171  NW  272. 
343-2      In   re   Walker's   Est.    (Cal.), 

181  P  792. 

345-27     Crenshaw-BroB.  &  Saffold  v. 
S.  P.  Co.  (Cal.  App.),  183  P  208;     Mc- 
Bride  v.  Coleman  (Ind.),  125  NE  449. 
345-29     Youmans  v.  Hanna  (N.  D.), 
171  NW  835. 


348-45     Crenshaw  Bros.  &  Saffold  v. 

So.  P.  Co.  (Cal.  App.),  183  P  208. 

348-46    Couret  v.  Conner  (Miss.),  79 

S  801;    Davis  v.  By.  Co.  (N.  C.),  96  SB 

945. 

348-51      See   Seaboard   Air-Line   By, 

Co.  V.  Horton  (N.  C),  96  SE  954. 

355-97     Legros  v.  Shirt  Shops  (App. 

Div.),  175  NYS  623. 

363-76      Ter.   v.  Hilo   Merc.   Co.,   23 

Haw.  409. 


MABITIME    LIENS 
366-1     The  Bud  111,  250  Fed.  918. 


MABBIAGE 
372-19      Koehler  v.   Koehler    (Ark.), 
209  SW  283;     Beed  v.  Beed,  106  Misc, 
8.5,  175  NYS  264. 

372-21  Gatto  v.  Gatto  (N.  H.),  106 
A  493. 

372-22  Davis  v.  Davis  (N.  J.),  IQGt 
A  644. 

378-68  See  Beed  «.  Beed,  106  Misc. 
85,  175  NYS  264. 

380-79  Vigno  v.  Vigno  (N.  H.),  106 
A  285;  Hahn  v.  Hahn  (Wash.),  176 
P  3. 

380-83     Christlieb  v.  Christlieb  (Ind. 
App.),     125     NE     486;     Schaehter    V. 
Sehachter,  178  NYS  212. 
381-86      Gard  v.   Gard    (Mich.),   169 
NW  908. 

382-92     See    Johnson    v.    Alexander 
(Cal.  App.),  178  P  297. 
393-87      Knoll  v.   Knoll,   104    Wash. 
110,  176  P  22. 


MABSRAUNG  ASSETS 

396-1     Henderson  v.  Co.  (Ala.),  80  S 

407;     Citizens     Sav.     Bank     v.     Mack 

(Cal.),  180  P   618;      Love  v.  Goodson 

(Ga.),  102  SE  429;    Speer  v.  Bank,  200 

Mo.  App.  269,  206  SW  405. 

398-5    Harrington  v.  Taylor,  176  Cal. 

802,  169  P  690. 

401-25       [a]       Corporation      cannot 

bring  action,  to  marshal  its  own  assets. 

Bartlett  v.  Taylor,  148  Ga.  454,  98  SB 

491. 


IlIASTEB  AND  SERVANT 

432-53       Consumers'    Lignite    Co.   V. 
James  (Tex.  Civ.),  204  SW  719. 
460-49    Eeynolds  v.  By.,  287  111.  124, 
123  NE  371. 

472-5  Alverson  v.  Coal  Co.  (Ala.), 
77  S  547;  Western  Const.  Co.  v. 
Smithmeier  (Ind.  App.),  122  NE  429. 
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473-14  Eigley  v.  By.  Co.  (Mo.  App.), 
204  SW  737. 

479-33  Palmieri  v.  Co.,  208  III.  App 
405.  ^^ 

481-39  Santomassimo  v.  E.  Co.  (N, 
J.),  105  A  14. 

488-71  Williamson  v.  Power  Cb 
(Mo.),  219  SW  902. 
494-96  Charleston  &  "W.  C.  By.  Co.  v. 
Patton,  22  Ga.  App.  554,  96  SE  504; 
Gay  V.  Coal  Co.  (la.),  169  NW  360. 
496-2  Carley  v.  Co.,  262  Pa.  405,  105 
A  651. 

497-14  Arnold  v.  Co.  (Pla.),  81  S 
462.  " 

498-17  Carpenter  v.  By.  Co.  (Vt.). 
107  A  569.  ' 

499-19  Williams  v.  B.  Co.,  207  111. 
App.  517;  SchafE  v.  Hendrich  (Tex, 
Civ.),  207  SW  543. 

499-20  Arnold  v.  Co.  (Pla.),  81  S 
462. 

504-50     Taylor  v.  By.  Co.  (la.),  170 

NW   388. 

559-83  Wabash  By.  Co.  v.  Peterson 
(la.),   175   NW  523. 

MECHANICS'   LIENS 
586-8    Kimball  Bros.  Co.  v.  Fehleisen 
(la.),  169  NW  446. 

588-30  Kentucky  L.  &  M.  Work  Co. 
V.  Trust  Co.,  184  Ky.  244,  211  SW  765. 

597-84  [e]  Homestead  under  federal 
laws,  not  subjectr  to  lien  for  materials 
furnished  before  patent  issued.  Bovey- 
Shute  Lumb.  Co.  v.  Krickson  (N.  D.), 
170  NW  628. 

605-43  Ogram  v.  Welchoff  (Cal.  App.), 
180  P  631;  Winer  v.  Eosen,  231  Mass. 
418,  12]  NB  79;  P.  T.  M'Dermott  v. 
Const.  Co.,  105  Misc.  463,  173  NYS 
597. 

606-45  Neves  v.  Mills  (Okl.),  176  P 
509. 

606-46     West  v.  Dreher  (Ind.  App.), 
126  NE  688;     H.  N.  Francis  &  Co.  v. 
Hotel  Eueger  (Va.),  99  SE  690. 
607-52  Irvine  v.  McDougall,  5  Alaska 
300;     Cada  v.  Sack,  207  111.  App.  328. 
612-88    Decatur  Bridge  Co.  v.  Stand- 
art,  208  111.  App.  592. 
629-80     Gile  Inv.  Co.  v.  Fisher,  104 
Wash.  613.  177  P  710. 
646-27     Lepage  v.  Laux  (Mo.  App.), 
211  SW  898. 

646-30  Becker  v.  Fink,  206  111.  App. 
218. 


648-42      Hartfieia  «.   Greber      (Tex. 

Civ.),  207  SW  85. 

648-43      Brown   v.   Smith    (W.   Va.), 

100  SE  279. 

656-23     See  Estes  v.  Bowman  Bros., 

182  Ky.   172,  206   SW  304. 

662-91     Contra,  Lewers  v.  Fernandez, 

23  Haw.  744. 

664-7    Lowers  v.  Fernandez,  23  Haw. 

744;     Neves  v.  Mills  (Okl.),  176  P  509. 

665-13      Smith  v.  Walter,   172   NYS 

97. 

675-83      Vesuvius   Lumb.   Co.  v.  Co. 

(Ala.),  82  S.  107. 

689-6     [e]     Waiver  of  lien  must  be 

plead.      Baldwin    Locomotive    Wks.    v. 

Lumber  Co.   (Ind.),  125  NE  400. 

697-86      Ketcham   v.   CunlifE    (Okl.), 

187  P  1095. 

703-52      Wilbourne  *.   Mann    (Ala.), 

81  S  816. 

717-98     [a]     Only  when  account  Is 

long  and  complicated. — See  Cassidy  v. 

McFarland,  139  N.  Y.  201,  34  NE  893; 

Mugler  V.  Co.,  168  App.  Div.  492,  153 

NYS  1025. 

742-45     Estes  v.  Bowman  Bros.,  182 

Ky.   172,   206   SW   304. 

757-63    Klimm  v.  Co.  (Cal.  App.),  175 

P  908. 

757-69     Christopher  &  Simpson  A.  I. 

&  F.   Co.  V.  Const.  Co.,  200  Mo.  App. 

33,   205   SW  278. 

758-76     Scott  V.  Iman  (Okl.),  176  P 

81. 

759-81     Schutze     v.     Dabney     (Tex. 

Civ.),   204   SW  342. 

759-85     Neves  v.  Mills  (Okl.),  176  P 

509. 

759-86    Winslow    Gas    Co.    v.    Plost 

(Ind.  App.),  122  NE  594. 

762-18    Adamson  v.  Paonessa  (Cal.), 

179  P  880. 


MINES  AND  MINEEALS 
793-81    Oroville  Int.  Salts  Co.  v.  Bay- 
burn,  104  Wash.  137,  176  P  14. 
799-31      Thomason     v.     Ham     (Tex. 
Civ.),  210  SW  561. 

801-41     Independence     Placer     Min. 
Co.  V.  KnauBS  (Ida.),  181  P  701. 


IVaSTAKE 
833-19     Chica-o  &  G.   W.  By.  Co.  r. 
Piano  M.  Co.  (Tex.  Civ.),  214  8W  833. 


1127 


Vol.  19 


MONEY  COUNTS 


MONET  COUNTS 
842-39  New  York  L.  I.  Co.  v.  Ander- 
son, 257  Fed.  576;  Louisville  &  N.  E. 
Co.  V.  Camody  (Ala.  App.),  82  S  648; 
Griffin  v.  Lumb.  Co.,  211  111.  App.  71; 
Krabbe  v.  Lafayette  (Ind.  App.),  123 
NE  424. 

843-49     Smiley  v.  Prankel,  181  NYS 
66. 

844-54      Louisville    &   N.   E.    Co.   v. 
Camody   (Ala.  App.),  82  S  648. 

MONOPOUES 

846-1      U.   S.  V.  Fish  Exchange,   258 

Fed.  732. 

848-11     TJ.  S.  1?.  Fish  Exchange,  258 

Fed.  732. 

849-24     McLatchy  v.  King,  250  Fed. 

920. 

851-39     McLatchy  v.  King,  250  Fed. 

920. 

852-52      Boyle  v.  U.   S.   (CCA),  259 

Fed.  803;     P.  v.  Co.  (Cal.),  178  P  517. 

853-53    Belfl  v.  TJ.  S.  (CCA), '259  Fed. 

822;    U.  S.  V.  Norris,  256  Fed.  423;    U. 

8.  V.  Sons,  251  Fed.  375;    U.  S.  v.  King, 

2S0  Fed.  908. 

853-62     IT.  S.  V.  King,  250  Fed.  908. 

854-68     S.  V.  Gurley  (N.  M.),  iso  P 

288. 

854-70     Boyle  v.  V.  8.   (CCA),  259 

Fed.  803. 

854-74     McLatchy  v.  King,  250  Fed. 

920. 


MORTGAGES 
871-1     Fuller  v.  Puller   (Mass.),  125 
NE  499. 

883-4    Furse  v.  Brant  (S.  C),  97  SE 
840. 

917-22    Garrett  v.  Cobb  (Ala.),  80  S 
79. 

918-31     Hembree  v.  Johnson  (Miss.), 
80  S  554. 

919-42    Graves  v.  Burch  (Wyo.),  181 
P  354. 

928-31     Egenberger  v.  Neuman  (Cal, 
App.),  182  P  308. 

929-39      Anderson  v.  Kain   (N.  D.), 
169  NW  501. 

930-50     Swinton  v.  Cuflfman   (Ark.), 
213   SW  409. 

931-67      Hartfield  v.   Greber     (Tex. 
Civ.),  207  SW  85. 

932-69     Hartfield     v.     Greber     (Tex. 
Civ.),  207  SW  85. 

934-95    Bond  &  Mtg.  T  Co.,  v.  Eealty 
Co.,  187  App.  Div.  459,  176  NYS  13. 


934-96    [a]    Holder  of  an  equity  of 

redemption  is   an   indispensable   party 

to  an  action  for  foreclosure.    Brown  v. 

Crawford,  252  Fed.  248. 

935-9     Smith  V.  Davis  (Colo.),  186  P 

519. 

935-10    Savannah  Timber  Co.  v.  Co., 

258   Fed.   777. 

940-47     Gregory  «.  E.  Co.  (111.),  127 

NE  119. 

943-77     Anam  Eealty  Co.  v.  Grober 

(App.  Div.).  180  NYS  297. 

949-46     Pacific  Mut.  Life  Ins.  Co.  v. 

Hansen     (Cal.     App.),     186     P     616; 

Troughton  v.  Digmore  Holding  Co.,  105 

Misc.  638,  173  NYS  659. 

[d]     Sufficiency  of  arenuent,  of  non* 

payment.     Quackenbush    v.     Darrough 

(Cal.  App.),  186  P  1044. 

958-42     White  v.  Eddy   (Ala.),  81  S 

628. 

[a]  Exoneration. — Davidson  v.  Eoffy 
(Cal.  App.),  180  P  830. 

[b]  Want  of  Consideration. — Jubitz  v. 
Gross   (Dr.),   187  P   1111. 

961-73     White  v.  Eddy  (AU.),  81  S 

628. 

972-99     Benefield  v.  Cox   (Ala.),  81 

S  633. 

980-88     J.  I.  Case  Threshing  Mach. 

Co.  V.  Copren  Bros.  (Cal.  App.),  187  P 

772;      Furse  v.  Brant    (S.   C),  97  SE 

840. 

999-66     Linn  County  Bank  v.  Gris- 

ham  (Kan.),  185  P  54. 

1000-76     Troughton  v.  Holding  Co., 

105   Misc.   638,   173   NYS  659. 

1000-77      See   Carr  v.  Morris   (App. 

Div.),  181  NYS  813. 

1011-8    U.  S.  Cast  Iron  P.  &  F.  Co.  r. 

Co.,   182  Ky.  473,   206  SW  806. 

1022-14    Higgins  v.  Smith  (Me.),  108 

A  102. 

1029-83        Kleinman      v.      Neubert 

(Minn.),  172  NW  315. 

1033-34    Bird  i>.  Cox  (Wash.),  177  P 

675. 

1034-50    Eoberts  v.  Goodwin,  288  111. 

561,  123  NE  659. 

1035-55  Moore  v.  McPherson  (Kan.), 

187  P  884. 

1037-77      [d]      Wife  having  dower 

rights. — EqJ)erts  v.  Goodin,  288  111.  561, 

123  NE  559. 

1041-24     Chew  v.  Baker  (Md.),  105 

A  756. 

1041-26         Downing      v.       Brennan 

(Mass.),   122   NE   729. 

1050-9      See   Pines  v.    Estates,   106 

Misc.  450,  174  NYS  713. 
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[a]  Search  of  title  expenses,  recover- 
able.   Keller  v.  Day,  174  NYS  703. 

1050-10  Neufeld  v.  Gudichsen,  211 
111.  App.  238. 

1052-27    In  re  Peerless  W.  &  T.  Co 
259  Fed.  610;     H.  B.  Wright  &  Co.  v. 
Douglas   (Wyo.),  183  P  786. 
1053-35     Taylor  v.  Elgin,  140  Tenn. 
602,  205  SW  428. 

1053-39  See. Barron  v.  Thompson  (S. 
C),  97  SE  840. 

1057-73    ^Gilliland  Merc.  Co.  v.  Sin- 
clair  (Ala.),   82   S  22. 
1057-77     Parks  v.  Smith   (Or.),  186 
P   552;      Watson  v.  Barnard    (Wash.), 
178  P  477. 

1059-86     GUliland  Merc.  Co.  v.  Sin- 
clair (Ala.),  82  S  22;     Watson  v.  Barn- 
ard   (Wash.),   178  P  477. 
1067-63      Blythe   v.  Eamberth   (Cal. 
App.),  179  P  533. 
1075-38     Smith  v.  Thompson  (Ala.), 

82  S  101;  Wood  v.  Button  (Mich.),  172 
NW  422;  Jungkunz  v.  Comonow  (N. 
D.),  174  NW  6S. 

1079-51     Wagner  v.  Abrahams     (S. 

D.),  171  NW  202. 

1080-59     Jungkunz  v.  Comonow  (N. 

D.),  174  NW  68. 

1081-68     [b]     Not    by    mortgagee, 

after   he    has   once    sold   the   property 

upon  an  execution  or  decree.     Kenney 

V.  Monroe  (Ind.  App.),  123  NE  427. 

1085-11     Whiteman  v.  Taber  (Ala.), 

83  8  595;  Stebbins  v.  Clendenin  (Ark.), 
206  SW  681. 

1086-21  Dennett  v.  Atkins  (111.), 
122  NE  390. 


MOTIONS 
19    Stephens  v.  Sehadler,  182  Ky.  833, 
207  SW  704. 

11-46  Eeid  v.  Moulton  (Mo.),  210 
SW  34. 

19-7  Baber  v.  Hurst,  205  HI.  App. 
39. 

31-90  Sanitary  Brass  Works  ».  Bu- 
bin,  175  NYS  535. 

34-14  See  Berry  v.  Dewey,  102  Kan. 
392,  170  P  1000. 

42-96  Johnson  v.  Nelson  (Cal.  App.), 
184  P  501.  ^         ^  ^  , 

44-tl7  [a]  No  lajchea. — ^In  re  Del 
Genovese's  Will,  183  App.  Div.  200, 
170  NYS  216. 


MOTOB  VEHICIiBS 
47-1     [a]     Venut.— Some  statutes  ex- 
pressly state  that  actions  for  injuries 
^used  by  the  negligence  of  an  auto- 


mobile owner  may  be  brought  in  the 
county  0^'  the  injured  party's  residence. 
Allen  V.  Smith,  84  Ohio  St.  283,  95  NE 
829,  AnnCasl9120,  611. 
50-98  McClendon  v.  Heisinger  (Cal. 
App.),  184  P  52. 

MULTIFABIOUSNESS 
55-2     Nueces  County  v.  Gussett  (Tex. 
Civ.),  213  SW  725. 
56-5    Prejudice  to  defendant  principal 
test.     Slater  r    Buggies,  263  Ped.  1021. 
57-6     Hudmon  v.  Foster   (Tex.  Civ.) 
210  SW  262.  ' 

57-7    Nueces  County  v.  Gussett  (Tex. 
Civ.),    213    SW    725. 

58-9     Wilson  v.  Ward  (Ga.),  100  SE 
205. 

59-10     Lowery  v.  Green  (Ala.),  81  S 

676;    Eumsey  v.  Ins.  Co.,  23  Haw.  142; 

Tapper      v.     Chamber     of     Commerce 

(Mass.),  126  NE  464;  Lockhart  v.  Hoke 

(W.  Va.),  101   SE  730. 

64-31       Slater  v.   Buggies,   263    Fed. 

1021;      Treadaway   v.   Stansell    (Ala.), 

82  S  12. 

65-37    Beveridge  v.  Cotton  Mills,  257 

Fed.  832. 

70-57     Crowley  v.  Sutton  (Mo.),  209 

SW  902. 


MUT.TIPLICa:TY    OF    SUITS 
74-1     Montgomery  L.  &  W.  P.  Co.  v. 
Charles,  258  Fed.  723;    Pell  v.  MeCabe, 
254  Fed.  356;    Atchison  T.  &  S.  F.  By. 
Co.  V.  Smith    (Cal.  App.),  183  P  824; 
Ingram  v.  Corbit  (N.  C),  99  SE  18. 
75-3     Montgomery  L.  &  W.  P.  Co.  v. 
Charles,   258   Fed.   723. 
75-4     Noroian  v.  Bennett   (Cal.),  179 
P  158. 

80-20  Prohibition  Improper  remedy. 
Western  Oil  B.  Co.  v.  Wells  (Ky.),  214 
SW  769. 

80-23  Atchison,  T.  &  S.  F.  By.  Co.  v. 
Smith  (Cal.  App.),  183  P  824. 

MUNICIPAL  CORPORATIONS 
90-5      Forbes    Pioneer   Boat   Line   v. 
Board  (Fla.),  82  S  346. 
90-11      Daly   City  v.  Holbrook    (Cal. 
App.),  178  P  725. 

92-24  Kellar  v.  Los  Angeles  (Cal.), 
178  P  505. 

92-29      Covington  County  v.  Stevens 
(CCA),  256  Fed.  328;    Dallas  v.  Shows 
(Tex.   App.),   212   SW  633. 
99-77     National  Sure);y  Co.  v.  Board 
(Miss.),  81  S  792. 
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102-17  Grambs  v.  City  (Ala.),  80  S 
8/4;  Bridges  v.  Multnomah  County 
(Or!),  180  P  505.  See  Sweeney  v.  City 
of  N.  Y.,  225  N.  Y.  271,  122  NE  243. 
115-47  Stanley  v.  Sangerville  (Me.), 
109  A  189. 

118-81       Contra,    Mueller    v.    Comrs. 
(Ind.  App.),  127  NB  15. 
126-71     S.  V.  Mayor  (Wis.),  174  NW 
471. 

126-80     Clay  v.  Diat.   (la.),  174  NW 
47;     Cruise  Const.  Co.  v.  Town  Council 
(B.  I.),  108  A  419. 
•  127-90      S.  V.  MaeGibbon    (Fla.),  84 
S  91. 

128-93  S.  V.  Aztee  Ditch  Co.  (N.  M.), 
185   P   549. 

128-98  Scheibel  v.  Burr.  177  NYS 
881 

144-58  Eiehmond  v.  Kettelle  (E.  I.), 
106  A  292. 

145-65  Richmond  ».  Kettelle  (E.  I.), 
106  A  292. 

147-92  8.  V.  MaeGibbon  (Fla.),  84 
8  91;  Ladner  v.  Talbert  (Miss.),  83,  S 
748. 

152-33  S.  i;.  Urquhart  (Wash.),  183 
P   121. 

154-44  Eiehmond  v.  Kettelle  (E.  I.), 
106  A   292. 

154-46  Flower  v.  Casey  (Colo.),  181 
P  193;  Dean  v.  Wilson  (App.  Div.), 
181  NYS  835. 

155-51  Cook  V.  Eeid  (Cal.  App.), 
183  P  820. 

161-23  Gulf  Eeflning  Co.  v.  McKer- 
nan  (N.  C),  102  SE  505. 
164-55  Brooklyn  City '  R.  Co.  v. 
Whalen,  181  NYS  208;  Stone  v.  Green- 
ville (S.  C),  102  SE  755. 
167-78  Stone  v.  Greenville  (S.  C), 
102  SE  755. 

181-20  See  Anderson  v.  Adler  (Cal. 
App.),  184  P  42. 

182-92  Steinberg  v.  Savannah  (Ga.), 
99   SE   36. 

182-93     Amalgamated  0.  G.  Corp.  v. 
San   Francisco,    263    Fed.    617;       Sym- 
phony   Theatre    Co.   v.    Ely,    187    App. 
Div.  757,  176  NYS  52. 
182-98     Amalgamated  O.  G.  Corp.  v. 
San  Francisco.  263  Fed.  617. 
187-23       Symphony    Theatre    Co.    v. 
Ely,  187  App.  Div.  757,  176  NYS  52. 
188-24    Steinberg  v.  Savannah  (Ga.), 
99  SE  36. 

191-46  Stone  v.  Greenville  (S.  C), 
102  SE  755. 

210-8  Church  'b.  Grady  (Cal.  App.). 
180  P  548. 


212-19   Denver  &  E.  G.  E.  Co.  v.  Colo- 
rado Springs   (Colp.).   184  P   373. 
213-24    Church  v.  Grady  (Cal.  App.), 
180  P  548. 


NAlNOiS 
243-3  Swanson  Auto  Co.  v.  Stong 
(la.),  174  NW  247. 
250-62  Eay  v.  Photo  Player  Co. 
(Cal.  App.),  189  P  130;  Hn  re  Slobody, 
3  73  NYS  514;  S.  v.  Ford,  89  Or.  121, 
172   P  802. 


NATintALIZATION 
359-30      S.  V.  Covell,   103   Kan.   754, 
173  P   989. 

269-6       Oehlert    v.    Oehlert    (Mass.), 
124  NE  249. 

273-44    IT.  S.  V.  Stuppiello,  260  Fed. 
483;     U.  S.  V.  Darmer,  249  Fed.  989.   , 

273-45      U.  S.   V.   Swelgin.   254  Fed. 
884. 

274-52    U.  S.  V.  Bragg,  267  Fed.  588. 


NAVY  AND  ABMY 
288-24    Vaughn  v.S.  (Ala.  App.),  81 
,S  417. 


NE  EXEAT 
291-1     Ksiazek  v.  Ksiazek,  89  N.  J. 
Eq.  139,   104  A   315;     Ex  parte  Grbie 
(Wis.),  174  NW  546. 

292-13     Ex  parte  Grbie   (Wis.),  174 
NW  546. 

296-70    Both  v.  Eoth  (N.  J.  Eq.),  103 
A  595. 

299-99     Zimmer    v.     Thompson,    286 
111.  525,  122  NE  47. 

300-20       Zimmer    v.    Thompson,    211 
111.  App.  481. 


NEGLIGENCE 
304-15     Chiles  v.  St.  Smith  Com.  Co. 
(Ark.),   216   SW   11. 
304-16    Louisville  &  S.  Ind,  T.  Co   v. 
Cotner   (Ind.  App.),  125  NE  78. 
307-22     See  Jacoby  v.  Browning,  105 
Misc.  312,  173  NYS  7. 
307-35    Western  Ry.  v.  Madison  (Ala, 
App.),  80  8  162;     Fitzpatrick  1>.  Pen- 
field  (Pa.),  109  A  653;    Pettit  v.  Maoh. 
Co.  (R.  I.),  103  A  994. 
307-36      Pittsburgh.  C.   C.   &   St.   L. 
By.  Co.  V.  Friend  (Ind.  App.),  118  NE 
598. 

307-38     Todd  v.  Orcutt  (Cal.  App.). 
183  P  963;     Schmidt  v.  Newport,  184 
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Ky.   342.   212    SW   113;      Preedman  v. 
Denhalter  B.  Co.  (Utah),  182  P  843. 
308-39     Central  of  .Georgia  B.  Co.  v 
Robertson  (Ala.),  83  S  102;     Askay  v. 
Maloney   (Or.),  179  P  899. 

309-42     Clark  t-.  Lang  (Va.).  98  SE 
673. 

182  P  843     •  ^"''^^"'^'^  ^-  ^°-   (Utah), 
311-51     Baylor  v.  Taylor  (Cal.  App.). 

183  P  843;  Fimple  v.  Southern  Pao! 
Co.  (Cal.  App.),  177  P  871;  Zase- 
mowich  V.  Mfg.  Co.  (Mo.),  213  SW 
799.  See  Pittsburg,  C.  C.  &  St.  Ry. 
Co.  V.  Arnott  (Ind.),  126  NE  13. 
313-61  Pittsburgh,  C.  C.  &  St.  L. 
Ry.  Co.  V.  Friend  (Ind.  App.),  118 
NE  598.  See  Halterman  v.  Hansard 
(Ohio),  4  Ohio  App.  268. 

313-62      [a]      South  v.  County   (Cal. 
App.),  180  P  354. 

313-63     Fay  v.  Cox  (Cal.  App.),  188 
P   623. 

314-66  Drouillard  v.  Southern  Pae. 
Co.,  36  Cal.  App.  447,  172  P  405;  Ar- 
nold V.  Texas  Co.  (Fla.),  81  S  462;  Hill 
V.  K.  Co.  (Ind.),  122  NE  321;  Indian- 
apolis &  C.  T.  Co.  V.  Senour  (Ind.  App.), 
122  NE  772;  Chicago  &  E.  I.  R.  Co.  v. 
Van  Stone  (Ind.  App.),  119  NE  874; 
Pittsburgh,  C.  C.  &  St.  L.  Ry.  Co.  v. 
Friend  (Ind.  App.),  118  NE  598. 
[e]     In  action  for  willful  wrong. — See 

Aguglia  V.  Bausch  &  Lomb  Optical  Co., 

172  NYS  666. 

315-67    Hill  V.  R.  Co.  (Ind.),  122  NE 

321. 

316-79     Stowers  v.  Mfg.  Co.   (Ala.), 

80  S  90;     Aughtry  v.  City  (S.  C),  98 

SE  195. 

318-84    Kirkland  v.  Ry.  Co.,  104  Kan. 

388,  179  P  362. 

318-85      Harrington  v.-  Dunham,  273 

Mo.  414,   202  SW  1066. 

320-94     Stowers  v.  Mfg.  Co.   (Ala.), 

80  S  90. 

321-1     Kirn  v.  Harvey,  200  Mo.  App. 

433,   208   SW  479. 

332-45       Roennau    v.    Whitson    (la.), 

175  NW  849. 

336-78    Ellis  13.  Bonebreak  (Cal.),  179 

P  893. 


350-39     McDonald  v.  Hill,  132  Ark. 

368,  201  SW  509;    S.  v.  Superior  Court, 

102  Wash.  215,  172  P  826. 

359-86    Bolsinger  v.  Halliday,  4  Ohio 

App.  311. 

3'65-31     Wilson  v.  Bush,  22  Ga.  App. 

83,  95  SE  317;    Price  v.  Marie,  207  111. 

App.  112. 

367-42      Thompson  v.  Pinnell  (Mo.), 

199  SW  1011. 


NEW      CAUSE      OF      ACTION      OE 

DEFENSE 
344-3    Eutaw  Tee  W.  &  P.  Co.  v.  Mc- 
Gee   (Ala.  App.),  81  S  144. 
345-4      Cooper   v.   Tr.    Co.,   147    Ga. 
570,  94  SE  1006. 


NEW   TBIAL 
393-19      Lowry   v.   Co.    (Ind.   App.), 
126  NE  223. 

395-35  See  Simpson  v.  Simpson 
(Me.),   109  A  254. 

396-39  De  Witt  v.  Larson  (la.),  171 
NW  681. 

399-67  Glendenning  v.  Slayton 
(Mont.),  179  P  817;  Syme  v.  McNeU 
(R.  I.),  107  A  78. 

400-68     Original     Sixteen     To     One 
Mine  v.  Co.,  254  Fed.  630. 
401-79      Schneidt   v.   Sehneidt    (Ind. 
App.),  122  NE  588. 

406-10  Original  Sixteen  To  One  Mine 
V.  Co.,  254  Fed.  630;     Cowart  v.  Strick- 
land (Ga.),  100  SE  447. 
410-32  Murphy  v.  Bridge  (Cal.  App.), 
184  P  497. 

[a]  Conspiracy  to  slander. — Gilstrap 
V,  Leith  (Ga.  App.),  102  SE  169. 
422-22  Mishler  v.  Ry.  Co.  (Ind.),  122 
NE  657;  Holtzman  v.  Smith  (Ind. 
App.),  122  NE  18;  Wildung  v.  Mtg. 
Co.  (Minn.),  172  NW  692 j  Kansas  " 
City  Trunk  Co.  v.  Bush  (Mo.  App.), 
208  SW  625;  American  Auto  Ins.  Co. 
V.  Struwe  (Tex.  Civ.),  218  SW  534. 

[b]  Judgment  on  opening  statement, 
can  be  reviewed  without  first  making 
motion .  for  new  trial.  Berggren  v. 
Johnson  (Kan.),  185  P  291. 
427-42  Federal  Refining  Co.  v.  Oil 
Co.    (Okl.),   185  P  1080. 

432-66      Kansas    City   Trunk   Co.  ts 

Bush  (Mo.  App.),  208  SW  625. 

436-87     Reserve  Loan  L.  Ins.  Co.  v. 

Dulln  (Ind.  App.),  122  NE  3. 

436-88      Campbell  t;.   Pugsley     (Ind. 

App.),  125  NE  585;     Jones  v.  Johnson 

(Okl.),  185  P  1082. 

439-20     Reserve  Loan  L.  Ins.  Co.  v. 

Dulin   (Ind.  App.),  122  NE  3. 

440-36     Byrd  v.  Com.   (Va.),  98  SE 

632. 

449-96     James  v.  S.   (Ga.  App.),  98 

SE   737. 

461-88      Hammel  v.  Feigh    (Minn.), 

173   NW  570. 
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461-90    Bishop  v.  By.  Co.  (111.),  124 

NE  312. 

47t-63    CochraE  v.  Meeka  /"Ga.  App.), 

102  SE  550. 

473-78     Kibbe  v.   Woodrufif   (Conn.), 

109  A  169;    Fitzhugh  v.  Munnell  (Or.), 

179  P  679. 

481-20      Caldwell  v.  E.  F.  Spears  & 

Sons  (Ky.),  216  SW  83. 

483-27     Caldwell  v.  E.  F.  Spears  & 

Sons  (Ky.),  216  SW  83. 

484-33      P.   V.   Le   Morte    (111.).   124 

NE   301. 

485-43    See  Finney  v.  Newson  (Ala.), 

82  S  441. 

487-49      Inter-Southern   L.   I.   Co.  v. 

Cooke,  183   Ky.  109,  209  SW  45. 

50,3-73    But  see  Wheeler  v.  S.  (Ga.), 

100  SE  568;     Johnson  v.  S.   (Ga.),  99 

SE   609. 

[a]     Becautiug  of  -witness. — See  Eyal 

1).   a.    (Okl.  ^Cr.),   182   P    253. 

516-55    Public  Utilities  Co.  v.  Eeader 

(Ind.  App.),  122  NE  26; 

518-64      Zukas  v.    Co.    (App.    Div.), 

175  NYS  408;    Pepin  v.  Keough  (E.  I.), 

105  A  574. 

520-67      Louisville    &    N.    E.    Co.   v. 

Baker's  Admr.,   183   Ky.   795,  210   SW 

674. 

521-75      Chambers  v.  Farnham    (Cal. 

App.),  179  P  423. 

523-S4    Frame  v.  Ey.  Co.  .(Mo.  App.), 

209  SW  314. 

526-91      Martin  v.  Wilson.  23  Haw. 

74;      Henig  v.   Corn   Ex'ch.   Bank,   175 

NTS  738. 

526-96     Weringer  v.  Eutledge  (Cal.), 

182  P  31. 

530-18         Commander       v.      Lawlei 

(Conn.),    108    A    537;      S.  v.  Bratton 

(Mont.),  186  P  327. 

534-29     Smith  v.  Martin   (Vt.).  106 

A  666. 

537-41     Milford  Q.  &  C.  Co.  v.  E.  E. 

(N.  H.),  107  A  313. 

539-13     Spinney  t;.  Derrick,  117  Me. 

575,  105  A  106. 

540-47      Smith  v.  Martin    (Vt.),  106 

A  666. 

543-58      Melish  v.  E.  Co.,  108  Misc. 

291,  178  NYS  228. 

543-59      Henderson  v.  Drayfus     (N. 

M.),  184  P  819. 

543-62    Koch  v.  Speiser  (Minn.),  176 

NW  754;     Southern  Eeal  Est.  &  F.  Co, 

V.  Co.  (Mo.).  207  SW  506. 

544-68     Southern  Seal  Est.  &  F.  Co. 

V.  Co.   (Mo.),  207  SW  506. 


548-89      Lindstrom  v.  Ey.   Co.    (Mo. 

App.),  218  SW  936. 

549-90     Began  v.  Donovan,  174-  NYS 

670;     Keck  v.  Kavanaugh  (N.  D.),  177 

NW  99. 

549-92     Michaels  v.  Pinten   (Mich.), 

175  NW  465. 

550-99     McGinley  v.  E.  Co.  (N.  H.), 

109  A  715;     Midland    E.  Co.  v.  Goble 

(Okl.),  186  P   723. 

551-2      Weber   i>.   Weber   (Okl.),  179 

P   31. 

551-5    S.  V.  HamUton  (Wis.),  176  NW 

773. 

553-10    P.  V.  Silver,  286  111.  496,  122 

NE  115. 

553-12       Cauthen   v.   S.    (Ga.   App.), 

100  SE  39;     Hale  v.  C.  (Ky.),  214  SW 

821 

555-18    Weber  v.  Weber  (Okl.),  179 

P  31.    See  Johnson  v.  S.  (Ga,),  99  SE 

609. 

556-20     Shelton  v.  Ey.  Co.,  255  Fed. 

182;  Hayes  v.  S.   (Ark.),  219  SW  312; 

McDermott  v.  Lindquiat  (Colo.),  179  P 

147;   Apter  v.   Jordan   (Conn.),   108  A 

48;     Fulford  v.  S.   (Ga.),  99   SB  303; 

Eobinson  v.  S.  (Ga.  App.),  98  SE  366; 

P.  V.  Wright,  287  111.  580,  123  NE  64; 

Bay  V.  C,  184  Ky.  800,  212  SW  908; 

Inter-Southern  L.  I.  Co.  v.  Cooke,  183 

Ky.    109,   209   SW   45;    Johnson   v.   0. 

(Va.),  101  SE  341. 

558-30    Carl     v.     Settlegast      (Tex. 

Civ.),  211  SW  506. 

560-42     Bice  v.  Nelson   (Kan.),  180 

P  206. 

561-49     Cosby  v.  S.  (Ala.),  80  S  803. 

562-53     Shelton  v.  By.  Co.,  255  Fed. 

182;  Cosby  V.  S.  (Ala.),  80  S  803;  Van' 

Tinder  v.  By.  L.  &  P.  Co.  (Ala.),  80  S 

858;   Todd  v.  Jackson   (Ga.  App.),  101 

SE  192;  Ely  v.  C.  (Ky.),  214  SW  825; 

Home  Ins.  Go.  v.  By.,  182  Ky.  778,  207 

SW  487;   Hood  v.  Stowe   (App.  Div.), 

181  NYS  734. 

562-60    Fnlford  v.  S.    (Ga.),  99  SB 

303. 

563-64    Bay  v.  C,  184  Ky.  800,  212 

SW  908. 

564-68     P.  V.  saver,  286  HI.  496,  122 

NE  115. 

567-82     [c]    Becantation  of  witness. 

P.  r.  Giordano,  106  Misc.  235,  175  NYS 

715. 

567-85     A'^an  Tinder  v.  By.  L.  &  P. 

Co.    (Ala.),    80    S   858.     Mullins    v.   C. 

(Ky.),   215   SW  66.    Home   Ins.   Co.  V. 

By.,  182  Ky.  778,  207  SW  487;  Boy  V. 

Kirn  (Mich.),  175  NW  475;  McDonald 
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V.  Lastinger  (Tex.  Civ.),  214  SW  829; 
Salt  Ijake  Inv.  Co.  v.  Stoutt  (Utah), 
180  P  182. 

568-87  Nissen  T.  &  S.  Co.  v.  Miller 
(Ind.  App.),  125  NE  652. 

574-17    [a]    Jurors    members    of 

grand  jury.— Cason  v.  S.  (Ga.  App.). 
99  SE  61.  ''^" 

580-49    Hunt  v.  Ry.   Co.   (la.),   177 

NW  48.  " 

580-52  Contra,  S.  v.  District  Court 
(Mont.),  179  P  831. 

581-54  Lindstrom  v.  Ry.  Co.  (Mo. 
App.),  218  SW  936. 

582-63  Lowry  v.  Co.  (Ind.  App.), 
126  NE  223;  s.  o.  (Ind.  App.),  124  NE 
409. 

582-67  Campbell  v.  Genshlea  (Cal.), 
180  P  336. 

586-88     O'Neil    Engineering    Co.    r. 
Lehigh  (OM.),  182  P  659. 
590-33    Peer  v.  O'Brien  (Ariz.).  185 
P  644. 

593-49  Lish  v.  Martin  (Mont.),  179 
P  826. 

593-53  [a]  Memorandum.  —  See 
Griffith  V.  Hammer  (Ind.  App.),  126  NE 
855 

598-88  Given  v.  Co.  (W.  Va.),  101 
SE  153.  Holub  V.  Cootware  (Wis.),  170 
NW  939. 

599-93  Jeiricins  v.  Jenkins  (Ga.),  102 
SE  425. 

610-85  Queen  v.  Jennings  (N.  J. 
L.),  108  A  379. 

610-S6     [a]     E£Fect  of  last  day  fall- 
ing on  Sunday. — ^Bidwell  v.  Transp.  Co. 
(Cal.  App.),  178  P  722. 
611-92     Lish  v.  Martin   (Mont.),  179 
P  826. 

612-99  S.  V.  Sharp  (La.),  83  S  181. 
612-6  Underwood  v.  Leiehtman  (la.), 
176  NW  683. 

616-32  Finney  v.  Newson  (Ala.),  82 
S  441;  P.  V.  Strauae  (111.),  125  NE  339; 
S.  17.  Sharp  (La.),  83  S  181;  Palmer  v. 
Parmele  (Neb.),  175  NW  649;  S.  v. 
English  (S.  D.),  172  NW  116;  Ellerd  v. 
Ferguson  (Tex.  Civ.),  218  SW  605. 
[a]  Quotient  verdict.  —  Anderson  v. 
Kirby  (Kan.),  185  P  894. 
617-37  Hinkle  v.  Lasaiter  (Ark.), 
218  SW  825. 

617-42  Reeves  v.  V.  S.  (CCA),  263 
Fed.  690;  Smyth  v.  Co.  (Pa.),  107  A  20. 
619-46     Silver  v.  Edelstein  (Pa.),  109 

A  679.  „       ,„       , 

628-96  Davis  v.  Ry.  Co.  (Mass.), 
126  NE  841;  James  v.  Butcher  (Mo. 
App.),  215  SW  767. 
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628-1  Larose  v.  Naquin  (La.),  83  S 
230. 

629-9  P.  V.  Martin  (Mich.),  175  NW 
«33. 

632-24  St.  Tammany  B.  &.  T.  Co. 
V.  Winfleld  (CCA)  263  Fed.  371;  Royal 
Ins.  Co.  V.  Taylor  (CCA),  254  Fed.  805. 
See  Farrell  v.  Bank  (CCA),  254  Fed. 
801. 

633-26    Farrell  v.  Bank   (CCA),  254 

Fed.  801;  J.  W.  Williams  Co.  v.  Leong 

Sue  Ah  Quin   (Cal.  App.),  186  P  401. 

633-28     [e]    Granting    only.— Marsh 

V.  Lapp  (Cal.),  180  P  533. 

634-30     St.  Louis  &  S.  F.  R.  Co.  v. 

Const.  Co.  (Okl.),  182  P  241. 

634-32     Norman  B.  Livermore  &  Co.. 

V.  Co.  (Cal.  App.),  185  P  413. 

635-38    Elliott  v.  Davis  (Ala.  App.), 

81  S  139;  Alexander  v.  Rhine  (Fla.),  82 

S   831;    Wescott  v.  Ry.   Co.   (la.),  174 

NW    784;       Woodhead    v.   Berry    (Mo. 

App.),  211  SW  711;  Anderson  v.  Grain 

Co.  (Mo.  App.),  208  SW  632. 

636-42     Anderson  v.  Grain  Co.   (Mo. 

App.),  208  SW  632. 

639-57    Southern  S.  Works  v.  Bank 

(S.  C).  100  SE  75. 

640-58     C.  V.  Russogulo  (Pa.),  106  A 

180. 

640-59    Wolf   V.   Baum    (Mo.   App.), 

211  SW  697. 

641-66  .  Merchants'    &    Insurers'    R. 

Co.  V.  Youtz    (Cal.   App.),  178  P   540; 

Brown  v,  Kemp   (Ind.  App.),  124  NE 

777. 

642-70     See   James  v.  Butcher   (Mo. 

App.),  215  SW  767. 

642-71     Callison  v.  Eads  (Mo.  App.), 

211    SW    715;    Southern    S.    Works    v. 

Bank  (S.  C),  100  SE  75. 

643-74    Farrell  v.  Bank   (CCA),  254 

Fed.  801;  Sloanaker  v.  Howerton  (la.), 

174  NW  339. 

643-77    Hurd    v.    Wysong    (Wash.), 

186  P  301. 

643-78    Davis  v.  Ry.  Go.  (Mass.),  126 

NE  841. 

643-79    United  Press  Assns.  v.  Assn. 

(CCA),  254  Fed.  284;  Chesapeake  &  O. 

Ry.  Co.  V.  Salyers  (Ky.).  218  SW  474; 

Pratt  V.  Burns,  189  ApD.  Div.  33,  177 

NTS   817;   McEvoy  v.  Cab  Co.    (Pa.), 

107  A  777;     Getty  v.  Button  (Wash.6, 

188  P  497. 

645-81    C.  V.  Russ  (Mass.),  122  NB 

176. 

646-86    Motes  v.  Phillips  (Ga.  App.), 

102  SE  137. 
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649-8  Helvetia  Copper  Co.  v.  Hart- 
Parr  Co.  (Minn.),  171  NW  272;  Nor- 
folk &  W.  By.  Co,  V.  Christian  (W. 
Va.),  99  SE  13. 

652-35  See  Johnson  v.  B.  Co.  (N.  J. 
L.),  109  A  360. 

653-38  [a]  One  new  trial  to  each 
party.— ©liver  •».  By.  Co.  (Mo.  App.), 
211  SW  699. 


NOLLE   FBOSEQTTI 

655-1     S.  V.  Costen   (Tenn.),  213  SW 
910. 

656-2  C.  V.  Wakelin,  230  MasB.  567, 
120  NE  209. 

657-9    See  P.  v.  Kewoomer,  284  111. 
.  315,  120  NE  244. 
657-12    But  see  S,  v.  Costen  (Tenn.), 
213  SW  910.  '  »:, 

659-23  Jones  v.  S.  (Ala.  App.),  7B 
S  151. 

660-28  [c]  0r  new  indictment.— S. 
V.  Crawford  (W.  Va'^.),  98  SE  615. 
[d]  In  prosecution  for  conspiracy,  a 
nolle  prosequi,  against  one  defendant, 
operates  as  a  bar  to  a  prosecution 
against  the  ether.  Feder  v.  V.  S, 
(CCA),  257  Fed.  694. 

KinSANCE 
669-1     Mackenzie  v.  Co.  (Mich.),  174 
NW  161. 

670-4  Holil  V.  Modell  (Pa.),  187  A 
885. 

670-7  Walker  v.  Davis,  139  Tenn. 
475,  202  SW  78. 

671-10  Vandivort  v.  Hunter  (Pa.), 
109  A  479. 

675-37  Eoberts  v.  Power  Co.  (Ga. 
App.),  101  SE  813. 

676.41     Voorheis    v.    By.    Co.    (Cal. 
App.),  182  P  797;  Diggs  v.  Morgan  Col- 
lege (Md.),  105  A  157. 
678-56    Bush     Springs     v.     Bentley 
(Okl.),   182   P   664.    See   Vandivort  v. 
Hunter  (Pa.),  109  A  479. 
680-62     Town  of  Manteno  v.  Suipre- 
nant,  210  HI.  App.  438. 
682-69     Chase      v.      Bevere      House 
(Mass.),    122    NE    162;    S.    v.    Salley 
(Mo.),  216  SW  241. 

685-89  Selma  v.  Jones  (Ala.),  79  S 
476. 

685-94  Holman  v.  Co.  (Ga.),  190  SE 
207;  Anstee  v.  Fuel  C».  (Wis.),  177  NW 
26.  See  Le  Bourgeois  v.  New  Orleans 
(La.),  82  S  268. 

6SS-6  P.  V.  Peterson  (Cal.  App.), 
187  P  1079. 


688-7  Frost  v.  Los  Angeles  (Cal.), 
183  P  342;  Voorheis  v.  By.  Co,  (Cal. 
App.),  182  P  797;  Holman  v.  Co.  (Ga.), 
100  SE  207;  Olson  v.  Bremerton 
(Wash.),  188  P  772. 

690-19  P.  V.  Peterson  (Cal,  App.), 
187  P  1079. 

[b]   Disorderly  houses.  —  Chase  v.  Be- 
vere House  (Mass.),  122  NE  162. 
691-31     S.  V.  Corp.   (N.  J.  L.),  106 
A  19. 

694-45  Hedden  v.  Hand  (N.  J,  Eq,), 
107  A  285. 

694-47    Southern     By.     Co.     v.     S. 
(Tenn.),  207  SW  724. 
694-50    Hedden  v.  Hand  (N.  J.  Eq.), 
107  A  285. 


OATH  AND  AFFIBMATIOIT 
701-8     Goodman  v.  S.  (Tex.  Cr.),  212 
SW  171. 
702-13    P.  V.  Pollock  (Colo.),  176  P 

329. 


OBJECTIONS  AND  EXCEPTIONS 
706-9     Simmons  v.  S,  (Ala,  App.),  81 

S  137. 


OBSCENITY 
711-21     Charville  »,  S.,  6  Ohio  App. 
236. 

713-36  [e]  Lewdly,  must  be  al- 
leged.— Ex  parte  Correa  (Cal.  App.), 
172  P  615. 


OBSTBUCTINa  JUSTICE 

717-2     S.  V.  Lynch  (W.  Va.),  100  SE 

284 

720-31     S.  V.  Embrey,  135  Ark.  262, 

204  SW  1139. 

722-58     Johnson    v.    McMillion,    178 

Ky.  707,  199  SW  1070,  LBA1918C,  244. 


OBTAINING  PEOPEBTY  BY  FALSE 
PRETENSES 

728-7    Brafford  v.  V.  S.   (CCA),  259 

Fed.   511;   P.   v.   Neetens   (Cal.   App.), 

184  P  27. 

728-10    Armacost   v.   S.    (Md.),    105 

A  147, 

729-12    S.    V.    Bradley    (La.),    80    S 

657;  Ex  parte  Pelinski  (Mo.),  213  SW 

809;  8.  V.  Maatin  (Mo.),  211  SW  15. 

730-l»     S.  V.  Bradley  (La.),  80  S  657. 

732-26    Bazzell  v.  S.  (Ala.  App.),  81 

S  183;  P.  V.  Neetens  (Cal.  App.),  184  P 

27. 

734-32    Braflford  v.  V.  S.  (CCA),  259 

Fed.  511. 
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734-33     [b]     "Paid,-       or      "Paid 

Over."— Elliott  v.  S.  (Fla.),  82  S  139. 
735-36  Madison  v.  S.  (Ariz.)  189  P 
429.  ^  J,     °     r 

735-40     Whitaker    v.    S.    (Tex     Or  1 
211  SW  787.  ''' 

736-41     Bazzell  v.  S.  (Ala.  App.),  81 
S  183. 
736-43     Armacost  v.  8.  (Md.),  105  A 

737-48     Armacost  v.  S.  (Md.),  105  A 


OFFICERS 
750-39     Askay  v.  Maloney  (Dr.),  179 
P  899. 

751-44     Board   of  Education  v.  Ful- 
kerson  (Okl.),  179  P  599. 
756-86     8.  V.  McLennan  (Wash.),  187 
P  408. 

764-26     Eeid  v.  Superior  Court  (Cal. 
App.),  186  P  634. 

765-37     S.     V.    Wunderlich     (Minn.), 
175  NW  677. 

767-39     S.    f.    Wunderlich     (Minn.), 
175  NW  677. 

781-25     See      Felker      v.      Caldwell 
(Ind.),  123  NE  794. 
783-32     Felker    v.     Caldwell     (Ind.), 
123  NE  794. 


OPENING  AND   CLOSING 
795-3     Appeal  of  Eawley   (Me.),  106 
A  120. 

795-5  Smith  v.  Greenstone  (Me. 
App.),  208  SW  628;  Producers'  Oil  Co. 
V.  S.  (Tex.  Civ.),  213  SW  349;  City  of 
BoselDud  V.  Vitek  (Tex.  Civ.),  210  SW 
728    ■ ' 

796-7  Appeal  of  Bawley  (Me.),  106 
A  120. 

796-9  Walsh  v.  Co.  (111.),  125  NE 
727. 

796-10  San  Antonio  v.,  Fike  (Tex. 
Civ.),  211  SW  639. 

80O-24     Turner   v.   Watkins,   36    Cal. 
App.  503,  172  P  62'0. 
800-27    Fornash     v.     Antrobus,     178 
Ky.  621,  199  SW  781. 
801-39     See     Spurlock    v.     S.     (Ala. 
App.),  82  S  557. 
804-54    Chandler  v.  Collins  (Ga.),  99 

805-64  Cannon  v.  8.  (Tex.  Cr.),  208 
SW  660. 

808-85  Aetna  B.  &  L.  Assn.  v.  Mc- 
Carty  (Okl.),  189  P  357. 
808-87  Smith  v.  Mfg.  Co.  (CCA), 
254  Fed.  427;  Berggren  v.  Johnson 
(Kan.),  185  P  291;  Shenfield  v.  Brad- 
ley, 174  NYS  619. 


808-89    Frederick  v.  Brainard  (Ida.). 
182  P  351. 

809-90     Security   L.   I.    Co    v.   Dun- 
can's Admr.,  184  Ky.  443,  211  SW  758. 

810-94     S.  V.  Killgren  (la.),  171  NW 
153. 


OBDEBS 

823-78     S.  V.  Lewis   (N.  C),  98  8E 
309.  ' 


OYEB  AND  PEOFEBT 
836-13     Bavarian  Brew.  Co.  v.  Eet- 
kowski  (Del.),  109  A  579. 
836-18     [d]    Instrument  under  seal. 
Bavarian     Brew.     Co.     v.     Eetkowski 
(Del.),  109  A  579. 


FABDON 


838-6  [c]  Ballew  v.  S.  (Okl.  Cr.),  179 
P  945. 

839-11  U.  S.  V.  Metealf,  257  Fed. 
184;  Battistelli  v.  8.  (Tenn.),  213  SW 
417;  Ex  parte  Nelson  (Tex.  Cr.),  209 
SW  148. 


PABBNT  AND  CHILD 
843-20    Fernandez   v.   Aburrea    (Cal. 
App.),  183  P  366. 

847-57     S.  V.  Jacobs  (La.),  83  S  183. 
852-92     See    McGreevey   v.   Ey.    Co. 
'(Mass.),  122  NE  278. 
855-18     [a]    Injunction.  —  Stark  v. 
Hamilton  (Ga.),  99  SE  861. 
856-24    In    re    Book's    Will    (N.    J. 
Eq.),   195- A   878;    Piatt  v.  Magagnini 
(Wash.),    187    P    716;    Wall    v.    Est. 
(Wash.),   178  P   631;   In  re   Cadwell's 
Est.  (Wyo.),  186  P  499. 
856-25     In    re    MacLean,    179    NYS 
182. 

856-26    In    re    Book's    Will    (N.    J. 
Eq.),  105  A  878. 

856-27    Eauch    v.    Metz    (Mo.),    212 
SW  357. 

857-28     Wall  v.  Est.  (Wash.),  178  P 
631. 

859-37    In    re    MacLean,    179    NYS 
182. 

862-58     In  re  Hurter,  181  NYS  75. 
863-66     Cook  v.  Echols  (Ala.  App.), 
80  S  680. 

864-72    In  re  Dingman  (Wash.),  188 
P  755. 

865-88    Eollo  «.  Bell   (Pa.),   109  A 
159. 
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PABTIES 
892-21     Agricultural   Extension   Club 
V.  M.  Hirseh  &  Son  (Cal.  App.),  179  P 
430. 

894-35  French  Eepublic  v.  Nav.  Co., 
263  Fed.  410. 

895-39  Kalanianaole  v.  Liliuokalani, 
23  Haw.  457;  St.  Paul  F.  &  M.  I.  Co.  v. 
Auto  Co.  (Miss.),  83  S  867. 
895-40  Miller  v.  Howard  (Okl.),  184 
P  773;  Dyer  v.  Co.  (Wash.),  179  P  834. 
896-49  Masterson  v.  Pullen  (Tex. 
Civ.),  207  SW  537. 

898-61     Alabama  City,  G.  &  A.  By. 
Co.  V.  Kyle  (Ala.),  81  S  54. 
898-67     Taylor  v.   Hurst    (Ky.),  216 
SW  95. 

900-73  Dyer  v.  Title  G.  &  8.  Co. 
(Wash.),  179  P  834. 
901-82  City  of  Mexico  v.  Upham 
(Mo.  App.),  211  SW  882;  Dyer  v.  Co. 
(Wash.),  179  P  834. 
927-39  Beal  v.  Smith  (Cal.  App.), 
189  P  341. 

927-47  Hannah  u.  Glyne,  263  Fed. 
599;  Jacob  Hoffmann  B.  Co.  v.  McElli- 
goit,  259  Fed.  321;  Heman  Const.  Co. 
V.  Capper  (Kan.),  182  P  386;  West  v. 
R.  Co.  (Mass.),  123  NE  621;  New  Leb- 
anon V.  a.,  181  NTS  322;  Collins  v.  C, 
262  Pa.  572,  106  A  229;  S.  v.  Board  of 
Control  (W.  Va.),  102  SE  688;  S.  v. 
Co.  (Wis.),  172  NW  225. 

[a]  Federal  govenuneut. — Vaughn  v. 
S.  (Ala.  App.),  81  8  417. 

[b]  Consent  not  necessary,  in  manda- 
mus  against    state    ofScer.    Mullen   v. 
Dwight  (S.  D.),  173  NW  645. 
927-48     Hudson  Falls  v.  S.,  181  NTS 
189. 

928-51  [a]  Set-off  or  counterclaim 
against  foreign  country.  French  Ee- 
public V.  Nav.  Co.j  263  Fed.  410. 
928-53  Nelson  County  v.  Colemau 
(Va.),  101  SE  413;  Nelson  County  v. 
Loving  (Va.),  101  SB  406.  But  see 
Reinhardt  v.  Maui,  23  Haw.  102,  Centra, 
Board  of  Com'rs  v.  Colorado  Springs 
(Colo.),  180  P  301. 

[a]    For   libel. — Covington    County  v. 
Stevens  (CCA),  256  Fed.  328. 
931-73     Johnson  v.  Ditlingar   (Ark.), 
215  SW  694;  Johnson  l:  Hendrick  (Cal. 
App.),  187  P  7S2. 

.)31-81  Winter-Loeb  Qroc.  Co.  v, 
Boykin  (Ala.),  82  S  437. 
932-88  United  Mine  Workers  v. 
Coal  Co.  (CCA),  258  Fed.  829. 
934-98  Johnson  v.  Ditlinger  (Ark.), 
215  SW  694;  Biasey  v.  Marion,  104  Kan. 
311,  178  P  611,  991. 


935-2    But  see  Western  U.  T.  Co.  v. 
Morrow  (Tex.  Civ.),  208  SW  689. 
938-18     Himes    v.    Schmehl     (CCA), 
257  Fed.  69. 

939-21  Hutchison  v.  By.,  183  Ky. 
396,  209  SW  355;  Wilson  v.  Brown,  175 
NTS  688. 

940-28  Hutchison  v.  Ey.,  183  Ky. 
396,  209  SW  355. 

942-34  Wabash  Ey  Co.  v.  Peterson 
(la.),  175  NW  523. 

942-38  McGinn  v.  Co.  (E.  I.),  106  A 
222. 

953-15  Long  Ben  v.  Motor  Co.  (N. 
J.  L.),  109  A  286. 

955-38  See  Long  Ben  v.  Motor  Co. 
(N.  J.  L.),  109  A  286. 
960-69  [a]  Appeal  from  judgment, 
and  not  from  order.  Joyner  v.  Cham- 
pion Fibre  Co.  (N.  C),  101  SE  373. 
965-9  .  Anderson  v.  Doran  (M«. 
App.),  211  SW  80. 

966-10     Denver  &  E.  G.  E.  Co.  v.  Nu- 
nez (Colo.),  180  P  78. 
966-12     Anderson     v.     Doran     (Mo. 
App.),  211  SW  80. 

967-18  Evans  V.  Watkins  (S.  C), 
109  SE  153. 

980-29  Esstma%  v.  Eys.  Co.  (Mo. 
App.),  220  SW  508. 

981-43    Bank    of    C.    &    T.    Co.    v. 
Humphrey  (Cal.  App.),  183  P  222. 
981-44     Agricultural  Extension  Club 
V.  M.  Hirseh  &  Son  (Cal.  App.),  179  P 
430. 

982-46  Agricultural  Extension  Club 
V.  M.  Hirseh  &  Son  (Cal.  App.),  179  P 
430. 

[a]  Corporation  failing  to  comply 
with  conditions  precedent. — Watson  v. 
Co.  (Colo.),  180  P  685. 
983-52  Terre  Haute  Ind.  &  Eastern 
Traction  Co.  v.  Haskett  (Ind.  App.), 
125  NE  516. 

984-58     Eastern     Outfitting     Co.     v. 
Myers  (Cal.  App.),  180  P  669. 
985-71    Mendonca  v.   Nakamnra,  '23 
Haw.  261. 

988-8  Cameron  v.  Eichmond  (Cal. 
App.),  183  P  604;  Fernandez  v.  Abur- 
rea  (Cal.  App.),  183  P  366. 
989-10  Hyde  v.  Stockwell  (Cal, 
App.),  186  P  391;  Howell  v.  E.  Co.  (N. 
J.  L.),  109  A  309. 

989-12    Marshall     v.     Osborne,     104 
Kan.  377,  179  P  303;    Schmidt  v.  Wall- 
inger  (Va.),  99  SE  680. 
989-15    Schmidt  v.  Wallinger  (Va.). 
99  SB  680. 
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997-83  Stackpole  v.  Elect.  Co. 
(Oa,!.),  186  P  354. 

997-85  Spencer  v.  McCune  (Ind. 
App.),  126  NE  30. 

PABTITION 
1005-1     Sowers  v.  Keedy  (Md.).  109 
A  143. 

1005-2  Wilson  v.  Lank  (Del.),  107 
A  772;  Grassman  v.  Badgley  (N.  J. 
Eq.),  106  A  373. 

1005-5     [b]     Statutory    action. — ^Ja- 
cobs V.  Jacobs  (Or.),  180  P  515. 
1005-6     Goodman  v.  Goodman  (Va.), 
98  SE  625. 

1007-14  Wilson  v.  Lank  (Del.),  107 
A  772. 

1007-19  Hancock  v.  Maynard  (Indl 
App.),  126  NE  451. 

1009-30  Wilson  v.  Lank  (Del.),  107 
A  772. 

lOlO-Se     Central    Tr.    Co.    v.    Creel, 
1»4  Ky.  114,  211  SW  421. 
1011-37    Nevin   v.   Catanach    (Pa.), 
107  A  856. 

1011-39  Nevin  v.  Catanach  (Pa.), 
107  A  856. 

1011-43  Asels  v.  Asels  (Cal.  App.), 
185  P  419;  Cole  v.  Cole  (111.),  126  NE 
752;  Bryant  v.  Shaw  (App.  Div.),  180 
NYS  301. 

[g]  Mere  llenholder  may  not  bring 
action.  Ukase  Inv.  Co.  v.  Smith  (Or.), 
181  P  7. 

[h]    No   partition   of   an   expectancy. 
Noth  V.  Noth  (111.),  127  NE  113. 
[i]    Any   person  baring   an   interest, 
may    maintain    partition.     Sa.muels    v. 
Parsons  (La.),  83  S  548. 
1012-45    [a]    Vested   remainderman 
not  In  possession. — Crowley  ■».   Sutton 
(Mo.),  209  SW  902. 
1013-46    Bryant     v.     Shaw     (App. 
Div.),  180  NYS  301. 
[b]    Administrator    cannot    bring    ac- 
tion.  Eomero  v.  Kader  (La.),  84  S  221, 
1013-51     See    Kentucky   Fluor   Spar 
Co    V.   Pierce's  Exrs.    (Ky.),   213   SW 
542. 

1014-52     Schmidt  v.   Schmidt    (111.), 
126  NE  736;  Harper  «.  Hudgings  (Mo.), 
211  SW  63. 
1015-56     Wilson  v.  Lank  (Del.),  107 

A  772.  .         ,       „  , 

1016-68  In  re  Behrmger's  Est. 
(Pa.),  108  A  414. 

1017-73     [*]     But    see    Snnonds    v. 
Eowe,  no  Misc.  52,  180  NYS  677. 
1018-79    But  see  Helmick  v.  Kraft 
(W.  Va.),  99  SE  325. 


1018-80    Bernstein       v.       Bernstein 

(App.  Div.),  176  NYS  820. 

1019-82     Helmick  v.  Kraft  (W.  Va.), 

99  SE  325. 

1024-24    Jones  v.   Jones   (Ga.),   101 

SE  126. 

1024-30     Mallory  v.  Walton  (Miss.), 

81  S  113. 

1025-32     Street  v.   Watts   (Ala.),  81 

S  564;    Advance-Eumely  Thresher  Cp.  v. 

Judd,  104  Kan.  757,  180  P  763. 

1026-34    McITvaine       v.       Foreman 

(111.),  126  NE  749. 

1026-36    Helmick  ii.  Kraft  (W.  Va.), 

99  SE  325. 

1026-37     Goodman        v.        Goodman 

(Va.),  98  SE  625. 

1027-41    Broome   v.   Broome    (Cal.), 

178  J'  525;  Grassman  v.  Badgley  (N.  J. 
Eq.),  106  A  373. 

1028-51     Jacobs  v.  Jacobs  (Or.),  180 

P  515. 

1031-72     See   Kellner   v.   Fiukl,   288 

111.  451,  123  NE  522. 

1035-18     Boughton    v.    Duncan    (N. 

C),  100  SE  78. 

1044-75     Jacobs  v.  Jacobs  (Or.),  180 

P  515. 

1046-S3    Burkley   v.   Burkley    (Pa.), 

109  A  687. 

1063-82     Keyser    v.    Hage    (Minn.), 

174  NW  305. 

1064-95     Bynum  v.  Bynum   (N.  C), 

101  SE  527. 

1068-10    Meyer     v.     Eichler     (Or.), 

179  P  659. 

1069-13    Powell  v.  Davis  (Miss.),  80 

SS5B. 

1069-18    Bennett    v.    Potter    (Cal.)^ 

183  P  156. 

1071-24    Advance-Eumely     Thresher 

Co.  V.  Judd,  104  Kan.  757,  180  P  763. 

1073-41     Advance-Eumely     Thresher 

Co  V.  Judd,  104  Kan.  757,  180  P  763; 

1078-86    Pool  V.  Pool,  183  Ky.  341, 

209  SW  62. 


FAETNEBSHIF 
6-2  •  Leach  v.  Gray  (Ala.),  77  S  341; 
Bertozzi  v.  CoUaso  (Ariz.),  188  P  S/a; 
Ebers  v.  Dettmering,  207  111.  App.  5as>; 
Goldsticker  v.  Goldsticker,  106  Misc. 
182,  174  NYS  257. 
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P  936. 
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104-27  But  see  Lackner  v.  McKech- 
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chanical pkteut  and  design  patent,  may 
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V.  City  (Okl.),  186  P  1085. 
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440-40  Terrell  v.  S.  (Okl.  Cr.),  177 
P  125. 

441-42  [a]  Principal  and  acces- 
sory, charged  in  the  same  indictment, 
may  be  sentenced  on  same  day.  Moore 
V.  S.  (Fla.),  80  S  552. 
443-61  Bernstein  v.  U.  S.  (CCA), 
254  Fed.  967. 

440-2  Cockrum  v.  S.  (Ala.  App.),  81 
S  366. 

449-4  Steel  v.  S.  (Qa.),  99  SB  305. 
450-16  Cockrum  v.  S.  (Ala.  App.). 
81  S  366. 

451-25  Lakomy  v.  P.  (Colo.),  178 
P  571. 

457-72  S.  V.  Starling  (Mo.),  207 
SW  767. 

4"57-75  Hardeman  v.  S.  (Ala.).  81 
S  656. 


45S-SO    Feaster  v.  S.,  15  Okl.  Cr.  36(r, 
177  P  124. 

464-32    Dodge  «.  U.  S.   (CCA),  258 
Fed.  300. 


SEQUESTRATION 
498-8     Tripplett   v.    Hendricks    (Tex. 
Civ.),  212  SW  754. 

500-46     Fred  Mercer  Dry  Goods  Co. 
V.  Fikes   (Tex.  Civ.),  211  SW  830. 

SERVICE      OF     PROCESS      AND 
PAPERS 

509-27    Andrews     v.     Jacoby     (Cal. 

App.),  178  P  969. 

511-58     Wise   v.    Toner    (Colo.),   176 

P  838 

521-39    Abbott  v.  Pratt,  144  La.  741, 

81  S  296. 

526-76    Cates  v.   Cates   (Mo.   App.),    * 

209  SW  551. 

SZe-TT    McPhail      v.      Nunes      (Cal. 

App.),  177  P  193;     Ponder  v.  Martin, 

119   Miss.    156,   80    S   388.    Stumpff   v. 

Price  (Okl.),  177  P  109. 

526-78     Glenn    v.    Miller    (la.),    173 

NW  135. 

544-13     Ponder  v.  Martin,  119  Miss. 

156,  80  S  388. 

560-52     Fargo  Silo  Co.  v.  Stock  Co. 

(N.  D.),  171  NW  849. 


SET  -  OFF,     COUNTERCLAIM     AND 

RECOUPMENT 
587-18  Merry  Realty  Co.  v.  E.  E. 
Co.,  186  App.  Div.  538,  174  NYS  627. 
592-39  Merry  Realty  Co.  v.  E.  E. 
Co.,  186  App.  Div.  538,  174  NYS  627. 
599-70  French  Republic  v.  Nav.  Co., 
263  Fed.  410;  Merry  Eealty  Co.  v.  E. 
E.  Co.,  186  App.  Div.  538,  174  NYS  627. 
634-73  Gentry  v.  Krause  (Wash.), 
180  P  474. 

644-19     Union  Ferry  Co.  v.  Fairchild, 
106  Misc.  324,  176  NYS  251. 
650-62     Gentry    v.    Krause    (Wash.), 
180  P  474. 

651-67  [b]  Alienation  of  affection 
as  counterclaim  in  action  for  libel.  See 
Ellis  V.  Wood,  108  Misc.  478,  177  NYS 
730. 

6159-8  Eichmond  College  )o.  Co. 
(Va.),  98  SE  1. 

682-33  [a]  Libel  in  pleading  which 
is  the  basis  of  the  action  can  not  be 
plead  as  counterclaim.  Covington 
County  V.  Stevens  (CCA),  256  Fed.  328. 
714-86  Commercial  State  Bank  r. 
Van  Hutton  (Tex.  Civ.),  208  SW  363. 
714-87  Fairbanks,  Morse  &  Co.  C. 
Breckinridge   (W.  Va.)^  99  SE  398. 
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719-5    Fairbanks,    Morae    &    Co      v. 
Breckinridge   (W.  Va.),  99  SE  398 

Tr,,?*     Sorivner     v.     McClelland 
(Okl.),  182  P  503. 

T^,^'?'^.    Scrivaer    v.    McClelland, 
(Okl.),  182  P  503.  ' 

741-4     Cohn   v.   Bromberg    (la.),   170 
NW  478. 

742-13  Sinclair  Refining  Co.  v.  Ro- 
sier, 104  Kan.  719,  180  P  807;  Ward  v. 
Alpine  Tp.  (Mich.),  171  NW  446. 
754-73  Omaha  Crockerv  Co.  v. 
Cleaver,  104  Kan.  642,  180  P  273. 
785-71  Mathews  v.  Sniggs  (Okl.). 
%82  P  703.  ' 


SHERIFFS,    CONSTABLES    AND 
SCARSHAIfS 
876-59    S.    17.    Bridges    (Mo.    App.), 
206  SW  598. 

904-17    [a]    Sureties  on  both  tenus. 
S.  V.  Bowen  (S.  C),  98  SE  864. 

SPECIAIf     INTEBBOQATOBIES     TO 

JXTEIES 
981-1     Johnson  v.  Denison  (la.),  173 
NW  46. 

982-3     Hollingshead        v.        Watkins 
(la.),  173  NW  4. 

985-26    Sefe    JiIeDonald    v.    Stafford 
(Tex.  Civ.),  213  SW  732. 
987-38     King   v.   By.   Co.    (la.),   172 
NW  268. 

995-95     Sourbier    v.    Brown     (Ind.), 
123  NE  802. 


SPECIFIC  PEEFORMANOE 
I0IO-25     Penney    v.    Norton    (Ala.), 
81  S  666. 

1011-32    Dells   P.    &   P.   Co.  V.   Co. 
(Wis.),  173  NW  317. 
1012-38     M.   M.   &  D.   D.   Brown  v. 
By.  Co.  (W.  Va.),  99  SE  457. 
1024-9     Henson     v.     Brown     (Ark.), 
213  SW  12. 

1032-67    Wilson     v.     Beaty      (Tex. 
Civ.),  211  SW  524. 

1044-77    Harter     v.     Morris     (Ind. 
App.),  123  NE  23. 

1045-80    Penney   v.    Norton    (Ala.), 
81  S  666. 

1064-57     Trout      V.      Ogilvie      (Cal. 
App.),  182  P  333. 

1073-29    Blackburn    v.    McLaughlm 
(Ala.),  80  8  818. 

STATEIHENT    AND    ABSTRACT    OP 

CASE 
34-46    Cripple  Creek  Oil  Co.  v.  King 
(Okl.),  185  P  439. 


34-49     [b]     Necessity    of    signature 
of  attorney  for  appellant.    Bigham  v. 
Stamps  (Tex.  Civ.),  212  SW  775. 
43-30     Stratton   v.   Rice    (Colo.),   181 
P  529. 

47-64  Abstract  on  motion  for  re- 
hearing.— Reed  v.  Co.  (Mo.  App.),  212 
SW  43. 

47-65  Strong  v.  Strong  (Mo.  App.). 
216  SW  543.  rr    , 


STATES  AND  TERRITORIES 
59-6    Davis  v.  Wilson   (Kan.),  185  P 
41;  Heman  Const.  Co.  v.  Capper  (Kan.), 
182  P  386. 

62-21  McBride  v.  S.,  110  Misc.  64, 
179  NTS  651. 

64-32  Davis  v.  Wilson  (Kan.),  185 
P  41;  Mullen  v.  Dwight  (S.  D.),  173 
NW  645. 

65-36  Heman  Const.  Co.  v.  Capper 
(Kan.),  182  P.386. 

65-39  S.  V.  Elliott  (Tex.  Civ.),  212 
SW  695. 

68-66  Producers'  Oil  Co.  v.  8.  (Tex. 
Civ.),  213  SW  349. 

72-1  S.  V.  Schurz  (Minn.),  173  NW 
408. 


STATUTES 
89-28     [a]     Question  is  moot.— IT.  S. 
V.  Pan-American  Com.,  261  Fed.  229, 
97-1     Berggren    v.    Johnson     (Kan.), 
185  P  291;  Wellman  v.  Mead  (Vt.),  107 
A  396. 

97-93    Kelly  v.  Co.   (Mont.),  181   P 
326. 

97-99     Louisville  &  N.  B.  Co.  v.  Mc- 
Williams  (Ala.  App.),  81  S  842. 
98-3     [a]    Public     statutes.  —  Dade 
County  V.  Miami  (Fla.),  82  S  354. 
98-4    Wellman  v.  Mead  (Vt.),  107  A 
396. 


STIPXILATIONS 
120-10    Lutz  V.  Williams   (W.  Va.), 
99  8E  440. 

138-13  S.  V.  Kurent  (Kan.),  184  P 
721. 

141-40  Sawyer  v.  Huning  (Ariz.), 
181  P  172. 

151-7  Bobrick  v.  MeAvoy,  188  App. 
Div.  545,  177  NTS  208;  Lutz  v.  Wil- 
liams (W,  Va.),  99  SE  440. 


STOCK  AND  STOCKHOLDERS 
164-66    Van      Gilder     v.     BagleBoa 
(Colo.),  181  P  539. 

186-30    Wire  v.  Fisher  (Colo.),  189 
P469. 
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195-5    But  see  Gorrill  v.   Greenlees, 

104  Kan.  693,  180  P  798. 

205-S6    Louisville    &    N.    E.    Co.    v. 

Nield   (Ky.),  216  SW  62. 

2S 17-82     Damiano    v.    Bunting     (Cal. 

App.),  181  P  232. 

227-49    See  McCarty  v.  More  (Cal.), 

186  P  140. 


386-78    rinley   v.    Williamson    (Mo 

App.),  215  SV7  743. 

387-85    See  Norris  v.  York  (Kan.), 

185  P  43. 

392-13    Stegmann   v.   Weeke    (Mo.), 

214  SW  134;    Republic   Eubber  Co.  v. 

Adams  (Mo.),  213  SW  80. 


SUBROGATION" 
284-22    Wellington     Railroad     Com- 
mittee V.   Crawford    (Tex.    App.),   216 
SW  151. 


289-23 

NW  143. 


SUBSCRIPTIONS 

In  re  Leigh's  Est.  (la.),  173 


SUBSTITUTION  OF  ATTORNEY 
291-1     In  re  Liebergall,  189  App.  Div. 
681,  178  NYS  857. 

292-6    In    re    Liebergall,    189    App. 
Div.  681,  178  NYS  857. 
293-8     Todd  v.  Superior  Court  (Cal.), 
184  P  684. 

[a]     One  not  a   party   cannot   compel 
substitution.      Woolwine     v.     Superior 
Court  (Cal.),  188  P  569. 
293-9     See  In  re  O'Brien   (Vt.),  107 
A  487. 


SUITS  AND  ACTIONS 
317-15     Coleman     v.     Los     Angeles 
County  (Cal.),  182  P  440. 
348-94    Eeina  v.  Bracho   (CCA),  256 
Fed,  834. 

353-51     Bossbach    v.    Superior   Court 
(Cal.  App.),  185  P  879;  Christe  v.  Ins. 
Co.  (Mich.),  173  NW  341;  Montgomery 
V.  Hogan  (Okl.),  185  P  81. 
355-54    Grocers     v.     Circuit     Judge 
(Mich.),  175  NW  454. 
360-88     Eossbach   v.    Superior    Court 
(Cal.  App.),.  185  P  879. 
367-35     Simpson  v.  Bank   (Or.),   185 
P  913. 
367-37 
83  S  130 
367-40 
182  P  703. 
367-41     Moore 
186  P  466. 
369-55     Mathews    v.    Sniggs    (Okl.), 
182  P  703;  Weyant  v.  Co   (Utah),  182 
P  189. 

370-61     Indiana    Pipe    Line    Co.    V. 
Christensen  (Ind.),  123  NE  789. 
371-74    Nelson    County    v.    Coleman 
(Va.),  101  SE  413, 


SUNDAY  AND  HOLIDAYS 

435-32  Curry  v.  S.  (Ala.),  82  S  489. 
436-55  See  Escanaba  Traction  Co,  v. 
Burns  (CCA),  257  Fed.  898. 

SUPERSEDEAS      AND      STAY      OF 

PROCEEDINGS 
445-14    O.   W.   Rosenthal   Co.  v.  In- 
dustrial Com.,  290  111.  323,  125  KE  250. 
452-68     Armstrong    v.    B.    Co.    (Cal. 
App.),  185  P  874. 

454-89  West  v.  Ins.  Co.  (Kan.),  185 
P  12. 

460-41    See     Armstrong    v.    R.     Co. 
(Cal.  App.),  185  P  874. 
471-56    Ebner  v.  Steflfanson  (N.  D.), 
172  NW  857. 

472-61  Ex  parte  Cote  (Vt.),  106  A 
519. 

474-73 
S  455. 
478-10 
82  S  233. 

486-82     [b]    Appeal   for   order   set- 
ting aside  satisfaction. — Taylor  v.  Su- 
perior Court  (Cal.  App.),  185  P  994. 
494-49     West  v.  Ins.  Co.  (Kan.),  185 
P  12. 

498-70  Sumpter  v.  Co,  (Ark.),  21© 
SW  311. 


Sharp  V.  Edwards  (Ala.),  82 
Donegan    v.    Safford    (Fla.), 


Barbour  v.  Poncelor    (Ala.), 
Mathews   v.    Sniggs    (Okl.), 
V.     Stanton     (Okl.), 


SUPFI/EMENTAL  PLEADIKra 

512-3     See  Doty  v.  Ins.  Co.,  188  App. 

Div.  29,  176  NYS  55. 

513-7    Conlin  v.  E.  Co.  (Cal.  App.), 

182  P  67. 

525-76      But    see    Roe  -v.    Caldwell 

(La.),  83  S  43. 

529-9    Daniel  v.  Daniel  (Wash.),  181 

P  215. 

532-25     Trempe  v.  Perlman,  187  App. 

Div.  745,  176  NYS  130. 

535-33     Atchison,  T.  &  S.  F.  By.  Co. 

V.  Co.  (N.  M.),  182  P  871. 


SUPPLEMENTARY  PROCEEDINGS 
557-74  See  Mutual  Film  Corp.  p. 
Davis,  176  NYS  320. 
657-77  See  Van  Senden  v.  Pratt,  189 
App.  Div,  647,  178  NYS  835. 
572-17  Drew  v.  Superior  Court 
(Cal.),  182  P  417;  Weddle  v.  Grzecze- 
Mk,  189  App.  Div,  493,  178  NYS  563. 
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SURVIVAL 
595-37    Purcell    v.    Purcell    (Mass.). 
123  NE  394.  (.i«.»bb.;, 

598-61     See     Bostiok     v.     Mcintosh 

(Mo.),  213  8W  456. 

609-31    S.  V.  Blake   (Wash.),  181  P 

685, 

626-21     Stockhcplder's    liability    for 

tort     SUTTlves.— Damiano     v.     Buntine 

(Cal.  App.),  181  P  232. 

TAXATION 
650-40     City    of    Keene    v.    Cheshire 
County  (N.  H.),  106  A  486. 
653-53     S.    «7.    Smelting    Co.    (Ariz.), 

653-56     Louis   Cohn  &  Bros.  v.  Lin- 
coln County,  119  Miss.  718,  81  S  492. 
656-83     S.   V.   Bank    (Mo.),   213    SW 

658-6     P.  V.  Pnrdy,  177  NTS  277. 
662-32     Camp   Phosphate    Co.  v.   Al- 
len (Fla.),  81  S  503. 
688-43    Turkey    Knob    Coal    Co.   v. 
Hallanan  (W.  Va.),  99  SB  849. 
699-40     HoUoway  v.  Lnmb.  Co.  (Ala. 
App.),  81  S  867. 

700-48  Brown's  Ex.  v.  Greene,  184 
Ky.  300,  211  SW  860;  Sunderman  Inv. 
Co.  V.  Craighead  (Minn.),  173  NW  653. 
700-50     Hellems    v.    Roszel     (CCA), 

256  Fed.  606. 

701-56     International    Paper    Co.    v. 

Burrill,   260  Fed.   664;    Missouri  P.   B. 

Co.  V.  Board  of  Comrs.,  104  Kan.  818, 

180  P  785. 

[o]    Paid  by  mistake. — Greene  v.  E.  H. 

Taylor   Jr.   &  Sons,   184   Hy.   739,   212 

SW  925. 

706-92    Dobschutz   v.    McAlevey 

(Mo.),  213  SW  82. 

711-32    Hart    Land    &   Imp.    Co.   v. 

Kelly's  Heirs  (La.),  82  S  366. 

TENANTS  IN  COMMON 
747-2     Miller  v.  Powers,  184  Ky.  417, 
212    SW    453;    Womach    v.    Sandygren 
(Wash.),  180  P  922. 
749-11     Miller   v.    Powers,    184    Ky. 
417,  212  SW  453. 

749-12  Lemly  «.  Works  (Ark.),  211 
SW  362. 

751-24    Stevens   v.    Pels    (la.),    175 
NW  303. 
756-58    Himes    v.    Schmehl    (CCA), 

257  Fed.  69. 


TENBEB 
762-16     See  McCoy  v.  Co.  (Mo.),  216 
SW  770. 

763-21     Baird    v.    Ins.    Co.     (Neb.), 
173  NW  686. 

770-86    Stoddard  v.  Winter  Realties, 
179  NTS  741. 

781-73    Baird  v.  Ins.  Co.  (Neb.),  173 
NW  686. 

782-77     See  Bauer's  L.  &  C.  Go.  V. 
Co.  (Cal.  App.),  181  P  71. 


THREATS 

789-2     King  v.  S.  (Fla.),  83  S  88. 
791-14    See  Brooker  «.  Silver-thoine 
(S.  C),  99  SE  350. 


TIME 
800-39    S.    V.    Southern    (Mo.),    214 
SW  100. 

802-41  S.  V.  Southern  (Mo.),  214 
SW  100. 

802-42     Wahlstrom  v.  Christy  (Ariz.), 
il80    P    528;    Marshall    v.    Armour    F. 
Works  (Ga..  App.),  100  SE  766. 
803-47    Friedlander      v.      Friedman 
(La.),  81   S   879. 

SlO-99  S.  V.  Southern  (Mo.),  214 
SW  100. 

876-67    Prest-0-Lite    Co.    v.    Acety- 
lene W.  Co.,  259  Fed.  940. 
877-59    Prest-0-Lite  Co.  v.  Bournon- 
ville,  260  Fed.  446. 

943-10     See  Ducros  v.  St.  Bernard  C. 
Co.  (La.),  82  S  841. 
981-4     Spencer  v.  S.   (Tex.  Cr.),  215 
SW  966. 

998-41  Shumaker  v.  Byrd  (Tex.), 
216  SW  862. 

1000-49  Louisiana  &  Texas  Lumb. 
Co.  V.  Lumb.  Co.  (Tex.  Civ.),  216  SW 
281. 

1004-1  Woodley  v.  Becknell  (Tex. 
Civ.),  214  SW  932. 

1014-44    See  Louisville  &  N.  R.  Co. 
V.  Pugh's  Admx.  (Ky.),  216  SW  69. 
1041-89    Kribs  v.   Co.    (Mo.   App.), 
215  SW  762. 

1085-39  Kribs  V,  Co.  (Mo.  App.), 
215  8W  762. 
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EXPLANATOBY  NOTE 


The  incorporation  in  Standard  Procedure  of  numerous  forms  in  the 
notes  under  the  several  titles,  for  the  purpose  of  illustrating  the  text 
as  well  as  serving  the  convenience  of  the  practicing  lawyer,  proved  to 
be  80  helpful  that  it  was  considered  desirable  to  enlarge  upon  this 
feature  as  much  as  possible.  To  that  end  a  volume  (Vol.  9)  was  de- 
voted entirely  to  Forms.  But  it  is  obviously  impossible  for  one  volume 
to  contain  anything  like  a  complete  collection  of  procedural  forms. 

In  further  pursuance  of  the  purpose  to  make  this  feature  of  Standard 
Procedure  as  useful  as  possible,  it  has  been  deemed  advisable  to  in- 
corporate in  this  Supplement  additional  forms  relating  to  some  of 
the  titles  already  published,  with  proper  cross-references.  As  the  work 
progresses  other  additional  forms  will  be  included  under  the  titles  yet 
to  be  published,  so  that  with  the  completion  of  the  work  a  representative 
set  of  forms  will  be  available,  which  will  cover  or  be  readily  adaptaWe 
to  most  cases  with  which  a  lawyer  is  likely  to  be  confronted. 
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ABATEMENT,    FLEAS    OP 

[See  9  Standard  Proo.  1.] 

Variance    Between   Writ    and   Declar- 
ation. 

Now  comes  the  said  defend- 
ant  herein,  by  .  his  attorney, 

and  defends  the  wrong  (or  force,  if  in 
trespass)  and  injury,  when,  etc.,  and 
prays  judgment  of  the  said  wrif  and 
declaration,  because  he  says  that  the 
said  writ  is  in  (here  state  form  of  po- 
tion) and  his  said  declaration  is  in 
(here  state  form  of  declaration  and 
also  other  matter  of  variance)  and  this 
the  defendant  is  ready  to  verify  by  the 
record. 

Wherefore  defendant  prays  judgment 
of   the   said  writ  and   declaration  and 
tha.t  the  same  may  be  uashed. 
Bankruptcy  Pala  Darrein  Continuance. 

And  now  on,  to-wit,  the  day 

of  ,  19 — ,  comes  the  defend- 
ant in  the  above  entitled  action,  by  his 
attorney,  by  leave  of  court  first  had 
and  obtained  in  this  behalf,  and  for  a 
■further  plea  herein  saysr  that  the 
plaintiffs  ought  not  further  to  have  or 
maintain  their  aforesaid  action  against 
him  the  said  defendant,  because  he 
says   that   after   the   last  pleadings  in 

this  cause,  to-wit,  on  the day  of 

,   19 — ,   this   defendant  was  and 

had  been  continuously  during  the  six 

months  next  preceding  said day 

of  ,  19 — ',  an  actual  resident  of 


the  county  of 


and  state  of 


in   the    district    of  , 

division  thereof;  that  on  the 

last  mentioned  day  this  defendant  was 
duly  adjudged  a  (voluntary)  bankrupt 
by  and  in  the  district  court  of  the 
United  States  of  America  for  the  said 
diTision  of  the  said  district,  urfer  the 


acts  of  Congress  of  1898  relating  to 
bankruptcy  and  the  amendments  there- 
to; that  afterwards  on,  to-wit:  the 
day    of   ,   19 — ,   the 


said  district  court  of  the  United  States 
of  America  granted  to  this  defendant 
a  certain  discharge  in  the  words  and 
figures  following,  to-wit:  (insert  copy 
of  discharge). 

And  the  defendant  further  says  that 
the  several  supposed ,  causes  of  action 
in  the  plaintiff's  said  declaration  set 
forth  are,  and  each  of  them  is,  in  re- 
spect of  debts  and  claims,  by  the  said 
acts  of  Congress,  and  the  amendments 
thereto,  made  provable  against  the  es- 
tate of  this  defendant  and  which  ex- 
isted on  the  said day  of 

-,  19 — ,  and  the  said  supposed 


causes  of  action  are  not,  nor  is  any 
one  of  them  in  respect  of  any  such 
debt  or  debts  as  are  by  said  act  and 
the  amendments  thereto  exempt  from 
the  operation  of  said  discharge  in 
bankruptcy. 

Wherefo\re  >the  defendant  prays  judg- 
ment of  the  said  writ  and  declaration 
and  that  the  same  may  be  quashed. 

Non-joinder  of  Plaintiff's  Guardian. 

Now  comes  the  defendant  and  de- 
fends the  wrong  (or  force,  if  in  tres- 
pass) and  injury,  when,  etc.,  and  says 

that  heretofore,  on,  to-wit  the 

day  of  ,  19 — ,  at  a  session  of 


the  honorable 


court  holden 


within  and  for  the  county  (or  district) 

of ,  state  of ,  the  said 

plaintiff  A.  was  adjudged  an  insane 
person  (or  state  other  incapacity)  and 
one  B.,  of  in  said  county  of 


-,  was  duly  appointed  his  guard- 


ian and  that  afterwards  on  the 

day  of ,  19—,  said  B.  accepted 


ABATEMENT,  PLEAS  OF 


said  appointment  and  duly  qualified  as 
such  guardian  and  entered  upon  the 
duties  of  said  guardianship,  and  at  the 
time  of  the  commencement  of  this  suit 
and  service  of  said  writ  the  said .  B. 
was  and  ever  since  has  been  and  still 
is  guardian  of  said  A.,  and  his  appoint- 
ment as  guardian  aforesaid  was  not  at 
said  time  nor  ever  has  been  revoked, 
annulled  or  set  aside  but  ever  since 
has  remained  and  still  remains  in  force. 
And  this  the  said  defendant  is  ready 
to  verify  by  the  record.  , 

Wherefore  inasmuch  as  the  plaintiff 
has  sued  out  the  writ  and  declaration 
thereon  in  hia  own  name  and  not  by 
his  guardian  as  aforesaid  the  said  de- 
fendant prays  judgment  of  the  afore- 
said writ  and  declaration  and  that  the 
same  may  be  quashed,  and  for  his 
costs. 

Another  Action  Pending  as  to  Part  of 
Amount  Claimed. 

The  \  defendant  further  answering 
says  that  as  to  the  matters  alleged  in 

the  count   of  plaintiff's  said 

declaration  (or  complaint)  he  the  said 
plaintiff  ought  not  further  to  have  and 
maintain  his  aforesaid  action  therefor 
against  defendant  because  he  alleges 
that  at  the  commencement  of  this  ac- 
tion there  was  and  now  is  another  ac- 
tion pending  in  the  court  in 

and  for  the  county  of  in  this 

state,  between  the  same  parties  as  in 
this  action  and  for  the  same  cause  as 

that  set  forth  in  the   said 

count  of  the  plaintiff's  declaration  (or 
complaint)   herein. 

Garnishment  in  Another  State. 

The  defendant  answering  the  com- 
plaint herein  alleges  that  by  the  laws 

of  the  state  of  ,  viz.:   (here 

cite  the  foreign  law)  it  is  provided  as 
follows  (here  set  forth  provisions  aa 
to  garnishment  relied  upon);  that  the 
defendant  is  a  resident  of  said  state. 

That   on   or   about   the  

day  of ,  19 — ,  and  prior  to  the 

commencement  of  this  action,  one,  A. 
B.,   began   an   action   in   said   state   of 

,  in  the court  against 

the  plaintiff  herein  upon  a  claim  al- 
leged by  said  A.  B.  to  be  and  whiclj 
was  due  and  owing  by  the  plaintiff  to 

said  A.  B.  amounting  to dollars- 

that  such  proceedings  were  had  in  said 
action;  that  on  said  day  a  writ  of  gar- 
nishment was  duly  issued  by  said  court, 

and  the  sheriff  of  the  county  of 

in  said  state  duly  garnished  and  levied 


I  upon  any  and  all  debts  or  claims  what- 
I  soever  possessed  by  the  plaintiff 
against  this  defendant,  including  the 
alleged  claim  in  this  action;  that  said 
action  is  still  pending  and  said  gar- 
nishment and  levy  are  in  full  force 
and  effect.    Wherefore,  etc. 


ABDUCTION 
[See  9  Standakd  Pboc.  4;  also  1  Stand- 
ard Proc.  83,  86,  88.] 


ABORTION 

[See  9  Standard  Proc.  5.] 
pivll  Action  for  Causing  Miscarriage 
of  Plaintiff's  Daughter. 
Catherine  Arnold  of  Warwick,  in  the 
county  of  Kent,  complains  of  William 
H.  Gaylord  of  Pawtucket,  in  the  coun- 
ty of  Providence  (in  the  custody  of 
the  sheriff  if  under  arrest)  in  an  ac- 
tion of  trespass  on  the  case;  for  that 
whereas     heretofore,     to-wit,     on     the 

day  of ,  19 — ,  and  on 

divers  other  days  and  times  after  that 
day  and  before  the  commencement  of 
this  suit,  to-wit,  at  said  Pawtucket, 
the  defendant,  contriving  and  wrong- 
fully and  unlawfully  intending  to  in- 
jure the  plaintiff  and  deprive  her  of 
the  comfort,  society  and  service  of 
Catherine  Arnold,  her  daughter  and 
servant,  did  wrongfully,  wilfully  and 
unlawfully  use  a  certain  instrument,  by 
then  and  there  forcing,  thrusting  and 
inserting  the  said  instrument  into  the 
womb  and  privates  of  the  (or  did 
wrongfully,  wilfully  and  unlawfully 
administer  a  certain  noxious  drug  to) 
said  Catherine  Arnold,  she  being  a 
woman  then  and  there  pregnant  with 
child,  with  intent  and  for  the  purpose 
of  procuring,  and  did  by  so  forcing 
and  thrusting  and  inserting  said  in- 
strument as  aforesaid,  or  by  adminis- 
tering said  noxious  drug  as  aforesaid 
procure  the  miscarriage  of  the  said 
Catherine  Arnold.  By  reason  whereof 
the  said  Catherine  Arnold  became  mor- 
tally sick,  weak  and  disordered  in  her 
body,  of  which  sickness,  weakness  and 
disorder   aforesaid   the   said   Catherine 

Arnold  on  and  from,  to-wit,  the  

day  of  ,  19 — ,  did  languish  and 

languishing  did  live  until,  to-wit,  the 
day  of  ,  19 — ,  when 


she  died  and  by  reason  thereof  she, 
the  plaintiff,  lost  and  was  deprived  of 
the  fellowship,  society,  assistance  and 
service  of  her  said  daughter  and  serv- 
ant as  aforesaid,  and  also  by  means  of 


ACCORD  AND  SATISFACTION 


the  said  several  premises  she,  the  plain- 
tiff, was  forced  and  obliged  to  and  did 
pay,  lay  out  and  expend  divers  large 
sums  of  money,  to-wit,  dol- 
lars, in  and  about  the  nursing  and  tak- 
ing care  of  the  said  Catherine  Arnold, 
her  said  daught.er  and  servant,  and  in 
and  about  the  burial  of  her  remains, 
to  the  damage  of  the  plaintiff  as  she 
says  (ten  thousand)  dollars.  Based  on 
Arnold  v.  Gaylord,  16  R.  I.  573,  18 
Atl.   177. 


ACCESSORIES   AND   ACCOIklFLIOES 

[See  9  Standard  Peoc.  5.] 

'Indictment  of  Accessory  Where  Filii- 

cipal  Is  Unknown. 

And   the   jurors,   etc.,   on   their   oath 

present,  that  some  person  or  persons  to 

the   jurors   aforesaid  unknown,   on   the 

day   of   ,   19 — ,   at 


in   the   county   of 


■with  force  and  arms,  the  store  building 

of  ,  did  then  and  there  break 

and  enter,  in  the  night  time  of  said 
day,  with  the  intent  then  and  there  to 
commit  the  crime  of  larceny  and  (here 
descrifce     property     stolen)     then     and 

there  being   of  the  value  of  

dollars,    of    the    property,    goods    and 

chattels  of  ,  did  then  and  there 

in  said  building  feloniously  steal,  take 
and  carry  away  contrary  to  the  form 
of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and 
dignity  of  the  state. 

And  the  jurors  aforesaid,  on  their 
oath  aforesaid,  do  further  present,  that 
John  Doe  and  Eichard  Roe,  late  of 
aforesaid,  in  the  county  afore- 
said, before  the  said  felony  and  burg- 
lary and  breaking  and  entering  said 
building  with  said  intent  was  commit- 
ted in  form  and  manner  aforesaid,  to- 
wit,  on  the  day  of  , 

18 — ,   at aforesaid,   in   the 

county  aforesaid,  did  feloniously  and 
maliciously  counsel,  hire,  move,  incite, 
command,  and  in  other  ways  procure 
said  person,  or  persons  to  the  jurors 
aforesaid  unknown,  so  breaking  and  en- 
tering said  building  with  said  intent, 
the  said  felony  and  burglary  and 
breaking  and  entering  said  building 
with  said  intent  in  manner  and  form 
aforesaid,  to  do  and  commit;  and  be- 
came and  were  then  and  there  thereby 
accessories  thereto,  to-wit,  to  said  fel- 
ony and  burglary  and  breaking  and 
entering  said  building  with  said  in- 
tent, before   the  fact,  contrary  to  the 


statute  in  such  case  made  and  pro- 
vided and  against  the  peace  and  dig- 
nity of  the  state.  Based  on  Com.  i;. 
Glover,  111  Mass.  396. 


ACCORD  AND  SATISFACTION 

[See  9  Standard  Peoc.  7.] 
Answer  of  Accord .  and  Satisfaction. 


That  on  the 


day  of 


19 — ,  the  plaintiff  agreed  to  accept  in 
full  satisfaction  of  the  claim  sued 
upon,  the  promissory  note  of  the  de- 
fendant (with  sureties)  for  the  amount 

of  dollars,  and  payable  on  or 

before   the  day  of  , 

19^-;  and  that  thereupon  the  defend- 
ant executed  said  note  to  the  plaintiffj 
and  the  plaintiff  accepted  the  same  in 
full  satisfaction  of  the  claim  sued  upon 
herein. 

Making  and  Performance  of  New  Con- 
tract. 
Comes  now  the  defendant  in  the 
above  entitled  cause  and  for  answer  to 
the  complaint  (or  petition)  herein  says 
;(or   alleges);    that    the    defendant    on, 

to-wit,  the day  of  , 

19 — ,  entered  into  a  contract  with  the 
plaintiff  whereby  the  defendant  agreed 
to  (here  state  in  substance  the  terms 
of  the  new  contract) ;  the  performance 
of  which  last  mentioned  agreement  (or 
contract)  the  plaintiff  agreed  to  accept 
in  full  satisfaction  and  discharge  of 
the  defendant's  promises  and  under- 
takings in  the  plaintiff's  said  declara- 
tion mentioned;  that  on,  to-wit,  the 
day    of    ,    19—,    the 


defendant,  in  pursuance  of  said  first 
mentioned  agreement,  did  (here  state 
the  manner  of  performance  of  the  new 
contract);  by  reason  whereof  the  de- 
fendant became  then  and  there  and 
was  released  and  discharged,  etc.  (con- 
tinue as  in  preceding  form). 
Payment  to  the  Plaintiff's  Creditor. 

(Begin   as   in   preceding  form.)     Be- 
cause   he    says,    that    on,    to-wit,    the 
day   of  ,   19 — ,    and 


before  the  commencement  of  this  ac- 
tion, the  plaintiff  was  justly  indebted 

to  one  A.  B.  in  the  sum  of dollars; 

than  on,  to-wit,  the  last  mentioned  day 
and  date  an  agreement  was  entered 
into  between  the  said  plaintiff  and  this 
defendant  whereby  this  defendant 
agreed  to  pay  or  cause  to  be  paid  the 

said  A.  B.  the  sum  of ■ dollars, 

the  amount  due  and  owing  from  the 
plaintfff  herein  to  the  said  A.  B.;  and 
it  was  then  and  there  further  agreed 


ACCORD  AND  SATISFACTION 


by  and  between  the  plaintiff  and  this 
defendant  that  in  consideration  of  the 

payment  of  the  said  sum  of  

dollars  by  this  defendant  to  said  A.  B., 
as  aforesaid,  this  defendant  should  be 
wholly  released  and  discharged  from 
the  said  several '  promises  and  under- 
takings in  the  plaintiff's  said  declara- 
tion mentioned,  and  also  of  and  from 
all  sums  of  money  thereupon  due,  ow- 
ing, or  accrued.  And  the  defendant 
further  says  that  in  reliance  upon  said 
last  mentioned  agreement  he  did  after- 
wards on,  to-wit,  the  day  of 

,    19 — ,    in   pursuance   of    said 

agreement,  pay  to  the  said  A.  B.  the 

sum   of  '— dollars,   the    sum   in 

said  agreement  mentioned  as  due  and 
owing  from  the  plaintiff  to  said  A.  B., 
and  the  said  A.  B.  then  and  there  ac- 
cepted   said    sum    of   dollars 

from  this  defendant  at  and  for  pay- 
ment for  and  on  behalf  of  said  plain- 
tiff to  said  A.  B.,  by  reason  whereof 
and  according  to  the  tenor  and  effect 
of  said  agreement  he  the  said  defend- 
ant became  and  then  and  there  was 
wholly  released  and  discharged  from 
said  several  promises  and  undertakings 
in  the  plaintifif's  said  declaration  men- 
tioned and  also  of  and  from  all  dam- 
ages or  sums  of  money  thereupon  due, 
owing,  or  accrued.  And  this  the  de- 
fendant is  ready  to  verify.  Wherefore 
he  prays  judgment,  if  the  plaintiff 
ought  to  have  and  maintain  his  afore- 
said action  thereof  against  him,  etc. 

Puis  Darrein  Continuance. 

And  now  on,  to-wit,  the  

day  of  ,  19 — ,  comes  the  de- 
fendant in  the  above  entitled  action  by 
his  attorney,  by  leave  of  court  first 
had  and  obtained  in  this  behalf;  and 
for  a  further  plea  herein  says,  that  the 
plaintiff  ought  not  to  further  have  and 
maintain  his  aforesaid  action  against 
him  the  said  defendant,  because  he  says 
that    after    the    last    pleading   in    this 

cause,  to-wit,  on  the  day   of 

,  19 — ,  this  defendant  deliv- 
ered to  the  said  plaintiff  the  promis- 
sory note  of  B.  C.  for  -dollars 

(or  here  state  the  means  of  accord  or 
satisfaction). 

That  the  plaintiff  accepted  the  same 
in  full  satisfaction  of  the  co;-l3  and 
damages  in  his  said  action  demanded. 
Wherefore,  etc. 


ACCOUNT  AND  AOCOUNTING 

[See  9  Standard  Proc.  8.] 
Complaint  against  administrator  or  exec- 
Vitor  for  money   held  by  decedent  in 
trust,  see   Executors   and  Adminis- 
trators. 
Complaint      iy     minority     stocTcholdera 
against  directors  for  accounting,  etc., 
see  Corporations. 
Executor  or  administrator,  hy,  see  De- 
cedents' Estates. 

BUI  for  Accounting  Among  Co-tenantg 
of  an  Oil  and  Gas  Iiease. 

In  the  above  entitled  action  the 
plaintiff  complains  and  alleges: 

First.  That  he  is  an  owner  of  an 
undivided  one-third  interest  in  and  to 
a  certain  oil  and  gas  lease;   that  said 

lease  was  made  on  the day  of 

,  19 — ,  by  A.  B.  to  the  plain- 
tiff and  C.  D.  and  E.  F.  as  tenants  in 
common  and  grants  to  them  as  lessees 
the  privilege  of  mining  for  oil  and  gae 
on  (here  describe  premises  leased)  for 

a  period   of  years  from   the 

date  thereof,  or  as  long  as  oil  or  gai 
are  produced  in  paying  quantities;  that 
in  said  lease  the  said  lessees  a^ee  to 
drill  two  wells  on  said  lands  within  one 
year  from  the  date  of  said  lease,  and 
agree  to  give  the  lessor  a  fixed  propor- 
tion of  the  oil  produced,  a  stipulated 
price  for  each  gas  well  and  a  bonus  of 
dollars     (or     whatever     the 


terms  of  the  lease  grant). 

Second.  That  the  defendants  and  the 
plaintiff  have  taken  possession  and 
have  drilled  and  completed  two  wells, 
both  of  which  are  producing  oil  at  the 

rate  of ; barrels  per  day  and 

at  the  time  of  filing  this  bill. 


barrels  of  oil  have  been  prpduced  and 
run  into  the  pipe  line  tanks. 

Third.  That  no  understanding  or  ar- 
rangements have  been  made  between 
himself  and  his  co-tenants  as  regards 
the  expense  of  drilling  said  wells,  and 
that  no  division  has  ever  been  signed 
iby  them  and  filed  with  the  pipe  line 
company  for  the  oil  that  has  been  run 
into  the  tank  and  that  hereafter  may 
be  run  into  the  company's  lines. 

Fourth.  That  he  was  not  a  party  to 
the  contract  made  with  the  person  who 
drilled  said  wells,  said  contract  having 
been  made  by  C.  D.  and  the  defend- 
ants herein;  that  said  contractors 
have  not  been  paid  and  that  the  taon~ 
tractor  who  drilled  the  first  well  has 
issuer!  a  foreign  attachnan'  against 
said  C.  D,  and  E.  P.  and  attacLod  thoir 


ACCOZJ^T  AND  ACCOUNTING 


f^^T     •°,^"  °»a'=l'i"ery  and  oil  in  and 
about   said  leasehold  and   oil  run  into 
^■S\P^  line  of  said  company. 

uted  to  his  share  of  the  expense  of 
procuring  said  lease  and  drilling  and 
operating  said  wells  upon  said  lease- 
hold the  sum  of dollars  and  is 

ready  and  willing  to  pay  his  full  pro- 
portionate share  of  the  expenses  of 
operating  said  leasehold. 

Sixth.  That  his,  the  plaintiff's  in- 
terests, are  being  jeopardized  by  the 
detendants  in  their  manner  of  operat- 
ing said  leasehold  and  refusing  to  pav 
their  contractors. 

Seventh.    That  said  C.  D.  and  E.  F. 

have  sold  barrels   of  oil  run 

from  said  wells  without  this  plaintiff's 
consent  and  have  failed  to  render  any 
account  to  him  or  give  any  account  of 
the  use  to  which  said  money  was 
placed.  Wherefore  the  plaintiff  prays 
that  the  court  may  decree: 

I.  The  proportionate  interest  of  each 
of  said  eo-tenants  in  said  leasehold, 
machinery,  and  oil  produced  from  said 
leased  premises. 

n.    To  account  between  the  parties. 

m.  That  a  division  order  may  be 
made  in  accordance  with  the  propor- 
tionate share  of  each  owner,  and  such 
other  and  further  relief  as  may  be 
just.  Based  on  Smiley  v.  Gallagher, 
164  Pa.  498,  30  Atl.  713. 
Complaint  Against  Promoters  of  Cor- 
poration for  Accounting  for  Profits 

Secretly  Derived  from  Sale  of  I.and 

to  the  Corporation. 
(Title  and  venue.) 

The  plaintiff  in  the  above  entitled 
action  complains  and  alleges: 

That  at  all  times  hereinafter  men- 
tioned the  plaintiff  was  and  still  is  a, 
corporation,  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws 
of  the  state  of . 

The  articles  of  incorporation  bear- 
ing date  of  day  of  , 

19—,  stated  that  the  object  of  said 
.corporation  is  to  acquire  and  hold  a 
certain  tract  of  land  (here  describe  the 
tract)  and  other  tracts  from  time  to 
time,  for  the  purpose  of  mining  thereon 
for  oil,  gas  and  other  minerals,  and 
the  principal  office  of  said  corporation 
is  at ,  state  of . 

That  oiie  A.  B.  was  the  owner  in 
fee   of  the  first  above  described  tract 

of  land,   and  on   the  day   of 

said    A.    B.    made    an 


agreement  of  sale  or  a  land  option  with 
the   defendants   C.   D.   and   E.   P.   ac- 


cording to  the  terms  whereof  said  C, 
D.  and  E.  F.  were  given  the  right  to 
purchase  all  of  said  A.  B.'s  title  and 
interest  in  said  described  tract  of  land 

for  the  sum  of dollars. 

That,  as  the  plaintiff  is  informed'  and 
believes,  the  defendants  C.  T>.  and  E. 
F.  thereupon  prepared  an  agreement  in 
writing  which  provided  in  effect  that 
the  signers  thereof  should  pay  the  sums 
set  opposite  their  respective  names  to- 
wards  the  purchase   price   of  said  de- 

.scribed  tract  at  the  price  of  

dollars. 

That,  as  said  plaintiff  is  informed 
and  believes,  said  defendants  C.  D.  and 
B.  F.  thereupon  proceeded  to  procure 
signatures  to  said  agreement,  and  in 
order  to  induce  subscription  to  said 
agreement,  represented  to  all  the  sign- 
ers thereof  and  to  all  persons  who  be- 
came and  now  are  stockholders  in  said 
corporation,  the  plaintiff  herein,  that 
the  purpose  of  forming  said  corpora- 
tion was  primarily  to  acquire  and  hold 
said  above  described  tract  above  set 
forth,  and  falsely  represented  to  said 
persons  that  said  premises  or  tract  of 

lan-d  was  cheap  at  the  price  of 

dollars,  and  that  they,  the  said  B.  C. 
and  C.  D.,  were  themselves  desirous 
of  becoming  stockholders  in  said  cor- 
poration, and  that  they,  said  defend- , 
ants,  would  subscribe  to  said  stock  for 
said  purpose,  and  falsely  represented 
that  the  price  asked  by  A.  B.,  the 
owner  of  said  tract  of  land,  for  said 

premisles,    was    the    sum    of   — 

dollars  to  be  paid  as  follows,  viz.  (here 
describe  method  and  terms  of  pay- 
ment) ;  and  further  falsely  represented 
that  said  defendants  C.  D.  and  E.  P. 
would  make  no  profit  out  of  said  »ale 
to  said  corporation  plaintiff,  except  as 
members  and  stockholders  thereof;  and 
represented  that  they  desired  to  secure 
enough  signers  of  said  agreement  and 
enough  subscribers  to  ^aid  stock  of  said 
proposed  corporation,  together  with  the 
amount   of  their  own   subscription,  to 

make  up  the  sum  of  dollars, 

the  amount  falsely  represented  by  them 
as  the  purchase  price  of  said  tract  of 
land  from  said  A.  B. 

That  the  defendants  concealed  from 
all  persons  to  whom  such  representa- 
tions were  made  and  all  persons  who 
by  reason  of  their  said  subscriptions 
became  stockholders  in  said  corpora- 
tion,    that     said    premises     could     be 

bought  for  a  less  sum  than  

dollars,  and  concealed  from  all  such 
.persons  that  said  defendants  C.  D.  and 
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E.  F.  would  make  or  intended  to  make 
any  profit  whatever  out  of  said  land 
except  such  as  might  accrue  to  them 
as  stockholders  in  said  corporation. 

That  by  reason  of  said  false  repre- 
sentations as  made  by  the  defendants, 
as  aforesaid,  many  and  divers  persons 
were  induced  to  sign  said  agreement 
to  take  stock  in  said  corporation  and 
thereby  and  by  reason  of  said  false 
representation  so  made  by  the  defend- 
ants as  aforesaid,  became  and  now  are 
stockholders  in  said  corporation  and 
were  induced  to  and  did.becoipe  stock- 
holders, as  aforesaid,  in  the  belief  that 
no  profit  would  be  made  out  of  the  pur- 
chase of  said  tract  of  land  from  A.  B., 
except  such  as  might  be  made  by  all 
\    of  said  stockholders  alike. 

That  on  or  about,  to-wit,  the  

day  of ,  19 — ,  the  said  defend- 
ants C.  D.  and  E.  F.  issued  a  call  in 
writing  to  the  signers  of.  said  agree- 
ment asking  for  the  payment  in  cash 
of  the  amounts  respectively  subscribed 
by  them,  and  in  pursuance  of  said  call 
the  signers  of  said  agreement  there- 
upon paid  in  cash  the  amount  by  them 
respectively   subscribed. 

That   on,    to-wit,    the   day 

of  ,  19 — ,  the  said  defendants 

C.  D.  and  E.  F.  issued  a  call  to  the 
subscribers  to  said  agreement  for  a 
meeting   to   complete   the    organization 

of  said  corporation,  and  on  the  

day  of  ,  19 — ,  said  meeting  was 

held  and  the  organization  of  said  cor- 
poration was  duly  effected  and  com- 
pleted under  the  laws  of  the  state  of 

That  at  said  first  meeting  of  said 
corporation  the  said  G.  D.  and  E.  F. 
procured  themselves  to  be  elected  re- 
spectively, president,  secretary  and 
treasureif  of  said  corporation. 

That  thereupon  and  at  the  request  of 
said  C.  D.  acting  as  president  of  said 
corporation  and  said  E.  F!  acting  as 
secretary  and  treasurer  thereof,  the 
said  A.  B.  executed  and  delivered  to 
the  plaintiff  a  warranty  deed  of  said 
described  tract  of  land  falsely  reciting 
therein  that  the  consideration   of   said 

deed  was  the  sum  of  '■ dollars, 

when  in  truth  and  in  fact  the  consid- 
eration for  said  deed  was  the  sum  of 

dollars. 

That  said  E.  F.  acting  as  secretary 
and  treasurer  of  said  plaintiff  corpora- 
tion caused  it  to  appear  from  the  ledg- 
er and  cash  book  of  the  plaintiff  that 

dollars  in  cash  had  been  paid 

to  said  A.  B.  for  said  warranty  deed, 


when  in  truth  and  in  fact  the  sum  of 
dollars  was   the  only  consid- 


eration moving  from  the  plaintiff  to 
said  A.  B.;  said  false  and  fraudulent 
entries  were  so  made  by  the  defendant 
E.  F.  for  the  purpose  of  deceiving  the 
plaintiff  and  the  stockholders  of  the 
plaintiff,  and  concealing  ;  from  them 
and  each  of'them  that  the  said  defend- 
ants C.  D.  and  E.  F.  were  making  a 
secret  profit  upon  the  purchase  of  said 
property. 

The  plaintiff  is  informed  and  be- 
lieves that  the  plaintiff  C.  D.  received 
as   his  share  of   said  secret  profit  the 

sum  of  dollars,  and  that  said 

E.  F.  received  as  his  share  of  said  se- 
cret profit  the  sum  of dollars. 

Wherefore  the  plaintiff  demands 
judgment   against   said   defendants. 

1.  That  they  the  said  defendants 
may  account  to  and  with  the  plaintiffs. 

2.  That  said  defendants  may  be  or- 
dered to  restore  to  the  plaintiffs  such 
moneys  as  may  be  found  to  have  been 
improperly  received  by  them,  and  for 
such  other  relief  as  may  be  just.  Based 
upon  Fountain  Spring  Park  Co.  v.  Bob- 
erts,  92  Wis.  345,  349,  66  N.  W.  399. 

Complaint  to  Compel  Guardian  to  Ac. 

count    After    Termination    of    His 

Guardianship. 

The  plaintiff  complains  of  the  de- 
fendant and  alleges: 

That  on  the  day  of , 

19 — ,  the  defendant  was  duly  appoint- 
ed the  general  guardian  of  the  estate 
of  the  plaintiff,  then  a  minor,  and 
thereupon  duly  qualified  and  entered 
upon  the  discharge  of  his  duties  as 
such  guardian  and  continued  to  be 
such  guardian  until  the day  of 


19 — ,  at  which  time  your 
plaintiff  attained  the  age  of  twenty- 
one  years,  thereby  terminating  said 
guardianship. 

That  during  the  continuance  of  said 
guardianship  the  said  defendant,  as 
such  guardian,  had  the  care,  custody, 
and  management  of  the  property  and 
estate  of  the  plaintiff  and  in  right 
thereof  as  said  guardian,  received^ 
large  sums  of  money  and  other  prop- 
erty belonging  to  the  plaintiff's  said 
estate. 

That  during  the  continuance  of  said 
guardianship  the  said  defendant  paid 
out  and  expended  divers  sums  of  money 
for  the  education  and  maintenance  of 
the  plaintiff,  as  his  said  ward,  but 
plaintiff  is  informed  and  believes,  and 
'therefore  avers  that  the  sums  of  money 
and  other  property  received  by  the  de- 
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fendant  as  guardian,  as  aforesaid,  were 
h?^  ««  'T  "*  *i;^  ^'^"'^  expended  by 
^^^  r»-'?^  guardian  in  the  education 

satdwarf  •''°**'^^'^^*^^^^^« 

That   the   defendant  at   the   time  of 

the  termination  of  said  guardianship  as 

aforesaid  had  and  still  has  large  sums 

fn  ^T^J  ^""3°^}^^  property  belonging 
to  the  plaintiff,  for  which  he  has  never 
accounted. 

That  since  the  termination  of  said 
guardianship,  as  aforesaid,  the  plain- 
tiff has  on  divers  days  and  dates  re- 
quested the  defendant  to  render  an  ac- 
counting of  his  said  guardianship 
which  the  defendant,  though  often  re- 
quested has  failed  and  still  fails  and 
refuses  to  do. 

Wherefore  the  plaintiff  demands 
judgment  against  the  defendant. 

1.  That  he  may  render  an  taeeount 
olf  his  said  guardianship. 

2.  That  he  may  pay  over  to  the 
plaintiff  all  such  sums  of  money  and 
other  property  as  may  be  found  to  be- 
long to  the  plaintiff  and  for  such  other 
relief  as  may  be  just. 

Report  of  Referee  on  Accounting. 

To  the  court  (naming  it). 

The  referee  respectfully  reports  that 
having  himself  first  been  duly  sworn, 

he  was  on  the  day  of  , 

19 — ,  attended  by  the  said  parties  and 

their  attorneys  at  the  office  of  

in ,  when  the  defendant  herein 

filed  a  statement  hereto  attached 
marked  "B"  and  the  plaintiff  filed  his 
counter  statement  also  hereto  attached 
marked  "C. "  The  defendant  also 
produced  his  books  of  account,  togeth- 
er with  the  vouchers  herewith  filed 
marked  "D." 

And  thereupon,  as  well  the  parties 
as  the  witnesses  by  them  respectively 
produced,  were  severally  sworn  by  the 
referee  and  examined  on  oath  respect- 
ing the  matters  in  controversy  in  the 
presence  of  said  parties  and  their  at- 
torneys, the  said  examination  being 
commenced  on  the  day  aforesaid  and 
continued  by  adjournment  to  the  next 
day  when  the  same  was  concluded  (or 
otherwise  as  the  fact  may  be). 

The  referee  then  proceeded  carefully 
to  consider  the  premises,  and  upon  ex- 
amination of  the  papers  in  the  cause, 
the  books,  statements  and  vouchers 
constituting  the  written  evidence  in 
the  cause,  and  the  oral  testimony,  as 
well  of  the  parties  themselves  as  of 
the  other  witnesses  aforesaid,  finds: 


I.  (Here  state  in  detail  the  findings 
of  fact.) 

II.  I  do  further  find   (here  state  in 
detail  the  further  findings),  etc. 

All  of  which  is  respectfully  submit- 
ted. 


Referee 's 
each  $— — 


fees   for 


paid  by 


Referee. 
days 


Exceptions  to  Referee's  Report. 

The  plaintiff  (or  defendant)  excepts 
to  the  report  of  the  referee  made  and 
returned  in  this  case,  upon  the  follow- 
ing grounds: 

I.  (Here  state  grounds  of  excep- 
tion.) 

"II.    And  further  because  (here  state 
further  grouads  of  exception),  etc. 

Wherefore  plaintiff  (or  defendant) 
asks  that  said  report  shall  be  set  aside 
and  that  said  cause  be  referred  to  some 
other  referee. 

Answer    That    the    Goods    Were    De- 
stroyed Without  Fault  of  Defendant. 

The  defendant  in  the  above  entitled 
action  for  answer  to  the  plaintiff's 
complaint   herein   alleges: 

That  it  is  true  that  he,  the  said  de- 
fendant, had  the  care  and  management 
of    the    goods    described    in    the    com- 
plaint,   said   goods   being   entrusted   to 
him  for  the  purpose  of  selling  the  same 
at  a  profit  to  the  plaintiff,  and  to  ren- 
der a  reasonable  account  for  the  same 
to  the  said  plaintiff.    Nevertheless  the 
defendant  says  that  after  the  delivery 
of  the  said  goods,  wares  and  merchan- 
I  dise  to  the  defendant,  and  before  the 
i  defendant  could  sell  or  otherwise  dis- 
jpose  of  the  same  or  any  part  thereof, 
at  a  profit,  said  goods,  wares  and  mer- 

I  chandise  were  on,  to-wit,  the  

:day    of    ,    19 — ,    without    any 

'  neglect  or  default  of  the  said  defend- 
■  ant  destroyed  by  (here  set  forth  the 
;  manner  of  destruction) . 

[ACTIONS. — See  Consolidation  op  Ac- 
I  TioNs;  Dismissal,  Discontinuance 
i     AND  Nonsuit;  Suits  and  Actions. 
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1  [See  9  Standard  Peoc.  16.] 

Complaint  for  Backing  up  Water. 
The   plaintiff   in   the   above   entitled 
action  complains  against  the  defendant 
herein  and  alleges: 

I.  That  before  and  at  the  time  of' 
committing  the  wrongs  hereinafter  de- 
i?cribed  the  plaintiff  was  the  owner  of 
certain     lands     described    as    follows,- 
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(here  particularly  describe  the  prop- 
erty), through  which  the  waters  of  a 

certain    stream   inown   as   1 

were  accustomeji  to  flow,  and  the  plain- 
tiff was  and  is  entitled  to  the  free  and 
unobstructed  flow  of  said  waters  in  the 
channel  of  said  stream  below  said  prop- 
erty. 

II.    That  on  the  day  of 

,  19^ — ,   the   defendant   erected 


and  has  ever  since  maintained  a  cer- 
tain dam  across  said  stream  below  the 
plaintiff's  said  property,  and  has  there- 
by during  that  time,  obstructed  and 
stopped  the  natural  flow  of  water  of 

said  stream  and  raised  it feet 

above  its  ordinary  and  natural  level 
and  caused  it  to  back  up  on  the  said 
property  of  the  plaintiff  and  flood  the 
same,  whereby  (here  state  the  nature 
of  injury  inflicted);  all  to  the  plain- 
tiff's damage  in  the  sum  of  

dollars.    Wherefore,  etc. 

Complaint  for  Damages  Caused  by  Vi- 
brating MachQiery. 
The   plaintiff  in   the   above   entitled 
action  complains  against  the  defendant 
herein  and  alleges: 

I.  That  the  plaintiff  on  the 

day  of  ; — ,  19 — ,  and  for  a  long 

time  prior  thereto  was  and  still  is  the 

owner  of  a  lot  of  land  on  

street,  in  (here  briefly  de- 
scribe premises)  on  which  there  is  and 
was  for  a  long  time  prior  to  said  last 
mentioned  date  a  substantial  house 
and  from  which  plaintiff  derived  a  rev- 
enue by  renting. 

II.  Th^t  on,  to-wit,  the  

day  of  ,  19 — ,  the   defendant 

erected  a  power  house  and  other  bulld- 
ogs on  the  lot  adjoining  the  plaintiff's 
said  lot  on  the  (north)  and  erected 
aad  maintained  said  power  house  and 
other  buildings,  and  constructed  and 
erected  and  put  in  place  large  and  pow- 
erful engines  and  other  machinery  on 
said  ground  occupied  by  the  defendant. 
And  ever  since  their  construction  and 
erection  the  defendant  has  operated 
said  engines  and  machinery  night  and 
day,  and  in  so  doing  has  caused  con- 
tinual loud  noises  and  has  caused  a 
shaking,  reverberation,  vibration  and 
quivering  of  the  ground  in  the  vicin- 
ity, and  especially  of  the  said  ground 
of  the  plaintiff,  and  has  caused  a  shak- 
ing, reverberation,  movement,  and  dis- 
turbance of  said  house  of  the  plaintiff; 
and  by  reason  of  said  noises,  shakings, 
reverberations,  movement,  and  dis- 
turbance of  said  ground  and  house  of 
the  plaintiff,   said  house  has  been  in- 


jured and  damaged  making  it  neces- 
sary to  repair  the  same  from  time  to 
time,  and  continually  ever  since  the  de- 
fendant constructed  and  erected  said 
machinery  as  aforesaid;  and  by  reason 
and  in  consequence  of  said  shaking, 
movement  and  disturbance  of  said 
house  the  plaintiff  has  been  compelled 
to  expend  and  has  expended  great  sums 
of  money  in  the  necessary  repairs  of 

'said  house,  to-wit,  the  sum  of 

dollars. 

And  said  shaking,  reverberations  and 
movement  of  said  house  and  the  ground 
on  which  it  stands  has  cracked,  weak- 
ened and  permanently  injured  and 
damaged  said  house  to  the  extent  of 
dollars;   and  that  by  reason 


of  the  said  wrongs  of  the  defendant 
the  plaintiff  has  been  unable  to  rent 
said  house  except  for  a  rental  very 
much  less  than  it  would  have  brought 
but  for  said  defendant's  wrongdoing 
in  the  premises,  whereby  the  plaintiff 
has  been 'damaged  in  the  further  sum 

of  dollars.    Wherefore,  etc. 

Based  on  Chamberlain  v.  Missouri 
Elec.  L.  &  P.  Co.,  158  Mo.  1,  57  S.  W. 
1021. 

Complaint  for  Damages  and  Injunction 
Against  Proprietor  of  House  of  Pros- 
titution. 

In  the  above  entitled  action  the 
plaintiff  complains  against  the  defend- 
ant herein  and  alleges: 

I.  That  the  plaintiff  is  and  at  the 
time  of  the  commission  of  the  wrongs 
and  injuries  hereinafter  mentioned  was 
the  owner  in  fee  in  the  following  de- 
scribed real  property  (description), 
which  said  real  property  so  owned  by 
the  plaintiff  lies  and  is  located  in  the 
immediate  vicinity  of  the  property 
hereinafter  described  as  being  occu- 
pied and  maintained  by  the  defendant. 

II.  That  said  real  property  so 
owned  by  the  plaintiff  as  aforesaid  is 
situated  in   the   residential   portion  of 

the  city  of ,  state  of , 

and  is  now  occupied  by  the  plaintiff 
for  residence  purposes  only  and  is  suit- 
able and  valuable  for  residence  pur- 
poses only. 

III.  That  the  defendant  was  also  at 
the  time  of  the  commission  ^  of  the 
grievances  hereinafter  stated,  and  still, 
is,  the  owner  and  is  possessed  of  cer- 
tain other  premises  in  the  immediate 
vicinity  of  the  premises  owned  by  the 
plaintiff  as  aforesaid.  The  said  prem- 
ises so  owned  and  occupied  by  the  de- 
fendant being  described  as  follows,  tO" 
wit  (description). 
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TV.    That  oiv  or  about  the  -. 

day   of  ,   19_,  the   defendant 

erected  and  constructed  upon  said  last  I 
described  premises  a  certain  building  ' 
and  immediately  occupied,  and  has  ever 
since  and  does  now  occupy,  said  build- 
ing as  a  house  of  prostitution  and  for 
the  purpose  of  assignation  and  prostitu- 
tion, and  does  therein  maintain  and 
carry  on  said  immoral  practices  and 
maintain  said  house  as  a  public  resort 
for  immoral,  lewd  and  obscene  pur- 
poses and  as  a  house  of  prostitution 
and  assignation. 

V.  That   at  all  times  subsequent  to 

said   day   of  ,   19 — , 

defendant's  said  premises  have  been 
and  are  the  resort  at  all  times  of  lewd, 
immoral,  and  dissolute  characters,  both 
male  and  female;  that  loud,  offensive, 
disorderly  and  unseemly  behavior  is 
constantly  abundant  thereupon  and  as- 
sails the  sight  and  hearing  of  the  plain- 
tiff and  his  family  and  visitors  at  all 
times  both  day  and  night. 

VI.  That  defendant  threatens  to 
and,  unless  restrained,  will  continue  to 
so  use  said  premises  as  aforesaid  to 
the  irreparable  damage  of  the  plain- 
tiff. 

Vn.  That  by  reason  of  the  premises 
the  comfortable  use  and  enjoyment  of 
the  plaintiff's  said  property  has  been 
and  is  and  will  be  greatly  interfered 
with  and  destroyed;  the. said  real  prop- 
erty of  the  plaintiff  is  rendered  unsuit- 
able and  unsalable  for  residence  pur- 
poses and  thereby  greatly  depreciated 
and   lessened  in  value,  to  the   damage 

of  the  plaintiff  in  the  sum  of  

dollars. 

Wherefore  the  plaintiff  prays  judg- 
ment. 

1.  That  the  defendant  be  restrained 
by  injunction  from  maintaining  or  us- 
ing said  premises  and  the  buildings 
thereon  as  a  house  of  prostitution  or 
for  other  immoral  purposes  to  the  in- 
jury of  the  plaintiff,  or  permit  them 
to  be  so  used. 

2.  That  the  plaintiff  recover  from 
the  defendant  the  sum  of dol- 
lars damages  and  the  costs  of  this  ac- 
tion. 

3  And  for  such  further  relief  as 
may  be  just.  Based  on  Eedway  V. 
Moore,  3  Idaho  312,  29  Pac  104, 


Action  for  Injury  Caused  by  Negligent 
Excavation  of  Adjoining  Land. 

That  plaintiff  at  all  times  herein 
mentioned  was  and  now  is  the  owner 
in  fee  simple  and  entitled  to  the  pos- 
session of  certain  lots  of  land  (here 
describe  the  land),  together  with  the 
improvements  thereon,  consisting  of 
(here  describe  buildings  and  improve- 
ments upon  the  lots) ;  that*  the  value  of 

said  premises  was dollars; 

that  the  said  improvements  were  of 
the  best  character  and  description,  and 
substantial  and  safe,  and  wholly  free 
from  all  the  injurious  effects,  damages, 
nuisances  and  results  hereinafter  set 
forth. 

That  on  or  about,  to-wit,  the 

day  of  ,  19 — ,  defendant  en- 
tered upon  the  lot  or  parcel  of  land 
lying  immediately  to  the  (west)  of 
and  butting  upon  and  against  the  plain- 
tiff's said  property  and  the  improve- 
ments then  and  there  situated  thereon, 
and  excavated  and  dug  out  the  soil 
and  ground  to  a  very  great  depth,  to- 
wit,  the  depth  of  feet,  down 

to  and  under  the  foundations  of  plain- 
tiff's said  buildings  and  improvements, 
and  the  said  excavation  was  dug  close 
up  to  and  against  the  said  buildings 
and   improvements,   and   was   of   great 

depth,    to-wit,    the    depth    of   

feet,   and  of  great  length,  to-wit,  the 

length  of  feet,  and  of  great 

width,   to-wit,   the   width   of  • 

feet. 

And  the  defendants  kept  and  main- 
tained the  excavation  or  hole  so  made 
as  aforesaid,  and  in  the  place  afore- 
said for  a  long  space  of  time,  to-wit, 

the  space  of  years  then  next 

following,  and  by  means  and  in  conse- 
quence of  which  the  rains  and  surface 
water  and  melting  snow  gathered  and 
accumulated  in  said  excavation  until 
the  said  rain  and  surface  water  and 
melting  snow  was  of  great  depth,  to- 
wit,  the   depth   of  feet,   a,nd 

filled  the  entire  size  of  said  excavation 
so  that  it  became  a  lake  or  pond  into 
which  all  the  water  of  the  vicinity 
drained  and  the  water  from  said  lake 
or  pond  ran  and  flowed  in,  under  and 
through  the  foundation  walls  of  the 
plaintiff's  said  buildings;  and  by  means 
and  in  consequence  of  which  flowing 
and  flooding,  and  also  by  means  of  the 
freezing  of  said  water  which  had  run 
and  flowed  in  and  under  and  through 
said  foundation  walls,  as  aforesaid,  the 
foundation  walls  and  other  walls  of 
said  buildings,  were  raised  and  heaved 
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and  cracked  and  bulged  and  broken 
and  throTvn  out  of  plum^j  and  destroyed, 
and  the  foundation  walla  of  said  build- 
ings were  weakened  so  that  said  build- 
ings became  dangerous  to  live  in;  and 
by  means  of  the  premises  there  were 
many  cracks  made  in  the  foundation 
walls  of  said  buildings  and  said  walls 
were  broken  and  destroyed,  and  said 
walls  became  bulged  and  thrown  out 
of  plumb;  and  by  means  of  the  prem- 
ises the  doors  and  windows  of  said 
buildings  and  the  walls  surrounding 
said  doors  and  windows  were  disar- 
ranged so  that  they  would  not  open  or 
close,  and  the  plastering  upon  the  walla 
and  ceilings  of  said  buildings  were 
broken  and  cracked  and  destroyed,  and 
many  stones  in  said  buildings  were 
broken  and  destroyed  and  the  roof 
upon  said  building  was  torn  and  brok- 
en sc  that  the  water  ran  through  and 
upon  the  said  buildings  and  greatly 
damaged  and  destroyed  the  same;  and 
by  means  of  the  premises  said  build- 
ings and  walls  were  otherwise  greatly 
destroyed  and  injured;  and  by  means 
of  the  premises  plaintiff  was  compelled 
to  lay  out  divers  sums  of  money  en< 
deavoring  to  repair  the  loss  and  de- 
struction as  aforesaid,  to-wit,  the  sum 

of  dollars;  and  by  means  of 

the  premises  and  the  unsafe  condition 
of  the  buildings  caused  by  the  defend- 
ant as  aforesaid,  the  said  plaintiff  has 
lost  divers  sums  of  money  which  he 
otherwise  would  have  collected  as  rents 
from  said  premises,  to-wit,  the  sum  of 

dollars.    And   the   plaintiff 

further  avers  that  by  reason  of  J;he 
said  several  premises  above  set  forth 
the  said  property  above  described  has 
been  greatly  damaged  and  depreciated 
in  value  and  great  loss  of  rents  from 
the  said  premises  has  accrued  and  been 
suflfered  by  plaintiff,  and  the  said  prop- 
erty was  otherwise  greatly  damaged 
and  injured,  to-wit,  to  the  amount   of 

dollars.    Wherefore,  etc    Based 

upon  Garvy  v.  Coughlan,  92  111.  App, 
582. 

Complaint  for  Damages  from  Blasting 

The  plaintiff  complains  and  alleges: 
That  during  all  the  times  hereinafter 
mentioned  the  plaintiff  was  and  ever 
since  has  been  and  still  is  the  owner 
in  fee  simple  and  in  possession  of  a 
lot  of  land  with  a  dwelling  house  there- 
on described  as  follows;  (here  describe 
premises). 

'^hat  at  the  time  of  doing  the  wrongs 
hereinafter  stated  said  dwellins  house 
was   a  frame   and   plastered   building 


with  stone  and  brick  foundation  and 
stone  and  brick  chimneys,  and  occupied 
by  plaintiff  as  her  dwelling  house. 

That  said  defendant,  the  city  of  Cin- 
cinnati, through  its  board  of  trustees, 
contracted  with  and  employed  the  de- 
fendant, W.  J.  Gr.  Co.,  to  excavate  and 
construct  for  said  city  a  tunnel  sup- 
plying water  to  said  city. 

That  said  defendants  made  the  ex- 
cavations for  and  construction  of  said 
tunnel  along,  through  and  under  ^the 
ground  adjacent  to  the  said  dwelling 
house  of  the  plaintiff. 

That  in  the  process  of  so  doing  said 
defendants  loosened  and  removed  the 
earth  and  rocks  by  means  of  blasts  of 
high  power  explosives.  And  that  in  so 
doing  the  said  defendants  trespassed 
upon  and  under,  and  broke  into  the 
plaintiff's  said  laud  and  dwelling  house 
with  force  and  violence  by  means  of 
said  explosions  of  great  power  and 
frequency  and  in  close  proximity  to 
plaintiff's  said  dwelling  house. 

That  the  defendants  thereby  pro- 
duced concussions  and  vibrations  of  the 
earth  and  air  and  of  the  material  of 
plaintiff's  said  dwelling  house.  And  the 
defendants  thereby  caused  the  founda- 
tions, walls,  ceilings,  chimneys,  cistern, 
vault,  and  window  glass  of  plaintiff's 
said  house  to  crack,  break  and  fall,  and 
rendered  said  house  unsafe  for  habita- 
tion and  untenantable  and  deprived 
plaintiff  of  the  use  of  said  house. 

And  that  said  defendants  by  said  ex- 
plosions continued  through  day  and 
night  caused  terrifying  and  disturbing 
noises  and  vibration  of  the  ground  and 
air  and  dwelling  house  of  the  plaintiff 
and  deprived  plaintiff  and  her  family 
of  sleep  and  rest,  and  of  the  enjoyment 
of  her  home  and  property,  and  thereby 
caused  her  great  inconvenience,  dis- 
comfort, suffering,  injury,  damage  and 
loss. 

That  the  excavation  for  and  con- 
struction of  said  tunnel  was  entirely 
within  and  under  the  management  and 
control  of  the  defendants. 

That  by  reason  of  the  above  de- 
scribed acts  of  the  defendants  the 
plaintiff  has  been  damaged  by  said  de- 
fendants in  the  sum  of  dol- 
lars. Wherefore,  etc.  Held  sufficient  in 
Louden  v.  Cincinnati,  90  Ohio  St.  144, 
106  N.  E.  970,  L.  B.  A.  (N.  S.)  1915B, 
356 

Note. — In  some  jurisdictions  or  un- 
der some  circumstances  negligence  is 
the  gist  of  the  action  and  must  there- 
fore be   alleged  and  proved.    See  the 
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title  "  Injuries  to  Persons  and  Prop- 
erty;" and  notes  in  L.  R.  A.  (N.  8.) 
1915B,  356;  27  L.  R.  A.  (N.  S.)  425; 
a2  L.  R.  A.  (N.  S.)  389. 

Complaint  Against  Co-tenant  for  In- 
jury to  Party  Wall  by  Negligently 
Excavating. 

The  plaintiff  complains  and  says: 

That  on  the  day  of 

19—)  he  was  the  sole  owner  and  pro- 
prietQr  of  a  brick  house  in  which  he 
resided  with  his  family  and  in  which 
he  conducted  his  business  as  a  manu- 
facturer and  dealer  in  boots  and  shoes; 
that  he  was  also  the  sole  owner  and 
proprietor  of  the  lot  of  ground  on  which 
the  said  brick  house  was  and  is  situ- 
ated, said  lot  of  ground  being  described 
as  follows:    (here  describe). 

That  on  the  day  of , 

19 — ,  he  sold  and  conveyed  to  the  de- 
fendant, who  owned  the  adjoining  lot 
east  of  the  lot  above  described,  one  un- 
divided moiety  of  the  eastern  wall  of 
the  said  brick  house  and  of  the  ground 
on  which  said  eastern  wall  then  stood; 
the  said  wall  to  be  used  and  held  by 
them  as  tenants  in  common  as  a  party 
wall. 

And  the  plaintiff  further  avers  that 

afterwards,  to-wit,  on  the day 

of  — ,  19 — ,  the  said   defendant 

dug  and  excavated  below,  beneath  and 
adjacent  to  the  foundation  of  said 
eastern  wall;  and  that  in  so  digging 
and  excavating  as  aforesaid  he  per- 
formed his  work  in  so  careless  and  un- 
skillful a  manner  that  by  reason  of 
said  digging  and  excavating  as  afore- 
said, the  defendant  caused  the  walls 
of  said  house  to  give  way,  crack  and 
settle  down  and  caused  other  injuries 
to  the  said  house;  whereby  the  said 
house  became  and  still  is,  so  unsafe  as 
to  render  the  same  dangerous  to  in- 
habit either  as  a  dwelling  house  or  as 
a  business  house;  and  that  by  reason 
thereof  the  plaintiff  has  been  obliged 
to  abandon  said  house  both  as  a  dwell- 
ing and  a  place  of  business;  all  of 
which  is  to  the  damage  of  the  plaintiff 
in  the  sum  of : dollars.  Where- 
fore, etc.  Based  upon  Moody  v.  Mc- 
Clelland, 39  Ala.  45. 

Answer  by  Adjacent  Owner  That  Ex- 
cavating Was  Done  by  a  Skillful  and 
Careful  Contractor. 
The  defendant  in  the  above  entitled 
action    answers    the    plaintiff's    com- 
plaint herein  and  alleges:     _ 

That  before  and  at  the  time  of  the 
fall  of  the  wall  in  said  eomplamt  men- 


tioned he  was  the  owner  and  in  pos- 
session of  a  lot  forming  the  northern 
boundary  of  the  lot  described  in  said 
complaint;  that  there  had  been  recent- 
ly erected  on  the  lot  owned  by  the 
plaintiff  a  brick  building,  which  was 
placed  on  the  northern  border  of  the 
lot  occupied  by  the  plaintiff  and  close 
to  if  not  on  the  northern  boundary  line 
of  said  lot  and  adjacent  to  and  almost 
touching  the  southern  boundary  line  of 
the  defendant's  said  lot.  That  defend- 
ant desired  to  erect  a  brick  store  house 
on  his  own  lot  with  a  basement  story, 
to  be  made  by  exi-avating  earth  on  his 
own  lot,  that  he  employed  for  this  pur- 
pose, as  contractor  and  builder,  one 
J.  K.,  to  make  faid  excavpvion  aud 
erect  on  defendant's  lot  said  brick 
stole  house;  that  said  J.  K.  was  a 
prudent  and  skillful  contractor  and  ob- 
ligated himself  to  perform  said  work 
in  a  careful  and  workmanlike  manner, 
and  that  the  excavation  complained  of 
was  done  by  the  employes  of  said  J. 
K.  and  not  by  the  defendant,  his  agents 
or  servants.  Wherefore,  etc.  Based  on 
Myer  v.  Hobbs,  57  Ala.  175. 

ADMIRALTY 

[See  9  Standard  Proc.  17,  1149.] 
Libel  In  Rem  on  Bill  of  Lading. 
To  the  honorable  A.  B.,  judge   of  the 
district   court  of  the  United   States 

for  the  district  of  : 

The  libel  and  complaint  of  C.  &  D. 
against  the  schooner  B.,  her  tackle,  ap- 
parel and  furniture,  and  against  all 
persons  intervening  for  their  interest 
therein,  in  a  cause  of  contract  civil 
and  maritime  alleges  as  follows: 

I.  That  at  the  times  hereinafter 
mentioned  the  libelants  were  co-part- 
ners doing  business  under  the  firm  name 
and  style  of  C.  and  company,  at 
-,   in   the   county   of  » 


and  state  of 

II.    That  on  or  about  the  

day  of  -,  19—,  at  the  port 

of -,  the  master  of  the  schooner 

E.  loaded  on  board  his  vessel  (here 
describe  goods  covered  by  bill  of  lad- 
ing), and  gave  therefor  a  bill  of  lad- 
ing, by  which  he  acknowledged  the  re- 
ceipt of  the  same  in  good  order  and 
condition,  and  agreed  to  deliver  the 
same  in  like  good  order  and  condition 

at  the  port  of ,  the'  dangers  of 

the  seas  excepted,  unto  the  libelants 
or  their  assigns,  they  paying  freight 
therefor.  And  the  libelant  attaches  a 
copy  of  said  bill  of  lading  hereto  and 
makes  same  a  part  hereof. 
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III.   That  thereafter  on  or  about  the 
day    of   ,    19—,    the 


said   schooner  E.  sailed  from  the  port 

of  and  arrived  at  the  port 

of  ,   on   the  day   of 

,  19 — ,  and  delivered  tie  said 


(here  describe  goods  covered  by  bill  of 
lading)  to  the  libelants,  but  not  in  the 
same  good  order  and  condition  in  which 
they  were  received,  but  on  the  con- 
trary the  same  were  (here  state  their 
damage);   that  the  whole   of   the   said 

damages  amounts  to  the  sum  of 

dollars. 

IV.  That  all  and  singular  the  prem- 
ises are  true,  and  the  said  schooner  E. 
is  now  within  the  port  of 


and  within  the  admiralty  and  maritime 
jurisdiction  of  this  honorable  court. 

Wherefore  the  libelants  pray  that 
process  ^  in  due  form  of  law  may  issue 
against  the  said  schooner  E.,  her 
tackle,  apparel  and  furniture,  and  that 
all  persons  interested  may  be  cited  to 
appear  and  answer  upon  oath,  all  and 
singular  the  matters  aforesaid,  and 
that  the  said  vessel  may  be  condemned 
and  sold  to  pay  libelants'  claim,  with 
interest  and  costs,  and  that  libelants 
may  have  such  other  and  further  relief 
as  in  law  and  justice  they  may  be  en- 
titled to  receive. 

Claim  by  Agent. 

And  now  before  this  honorable  court 
appears  C.  D.,  owner  of  said  ship  Y., 
by  E.  P.,  his  agent,  and  claims  the 
above  named  ship  Y.,  and  prays  to  de- 
fend this  suit  accordingly. 


Proctors  for  claimant, 
district   of  ,   county 


of- 

E.   F.,  being   duly   sworn,   says   that 

C.  D.  of is  the  true  and  bona 

fide  owner  of  the  ship  Y.,  etc.,  against 
which  this  suit  has  been  commenced  by 
A.  B.,  libelant,  and  no  other  person  is 
the  owner  thereof;  that  for  the  pur- 
poses of  this  suit  deponent  is  the  agent 
of  the  owiler  and  is  duly  authorized 
by  the  said  owner  to  put  in  this  claim. 
And  deponent  further  says  that  at  the 
time  of  the  commencement  of  this  suit 
the  said  ship  Y.,  etc.,  was  in  his  pos- 
session as  agent,  and .  that  he  is  the 
lawful  bailee  thereof  for  the  owner. 

E.  F. 

Sworn    to    before    me    this   

day  of  ,  19— 


Bond  to  Marshal  for  Belease  of  Vessel 
Attached. 

District  court  of  the  United  States  ol 
America,   the  district   oi 


Know  all  men  by  these  presents  thai 

we,  A.  B.   and   C.  D.,   of  in 

the   county   of  ,  and  state   of 

-,    are   held    and    firmly    bound 


unto  J.  K.,  Esq.,  marshal  of  the  United 

States,    for    the    district    loi 

•,  in  the  sum  of  dol 


lars  (double  the  amount  claimed  ii 
the  libel),  to  be  paid  to  the  said  J.  K. 
marshal,  etc.,  or  his  successor  in  office, 
for  the  payment  of  which  well  '  and 
truly  to  be  made  we  bind  ourselves 
and  each  of  us,  our  and  each  of  oui 
heirs,  execttors  and  administrators, 
jointly  and  severally,  firmly  by  these 
presents.     Sealed   with    our    seals    and 

dated  the  day   of  , 

19—. 

Whereas  a  libel  has  been  filed  in  the 
district  court  of  the  United  States  foi 

the  ' district  of  ,   on 

the day  of ,  19—,  bj 

X.  Y.,  libelant,  against  the  steamei 
M.,    her    engines,    tackle,    apparel    and 

furniture,  for  the  sum  of  do! 

lars  on  which  process  of  attachment 
has  issued,  and  the  said  steamer  M. 
her  engines,  etc.,  is  in  custody  of  the 
marshal  under  the  said  attachment,  and 
Z.,  the  owner  tliereof,  has  applied  foi 
a  discharge  of  said  steamer  M.,  hei 
engines,  etc.,  from  the  custody  of  the 
marshal,  and  has  filed  a  claim  claiming 
the  said  steamer,  her  engines,  etc.,  as 
owner  and  has  filed  a  stipulation  foT 
the  claimant's  costs  pursuant  to  the 
rules  and  practice  of  the  said  court. 

Now,  therefore,  the  condition, of  thie 
obligation  is  such  that  if  the  above 
bounden  A.  B.  and  C.  D.  shall  abide 
by  and  perform  the  decree  of  this  court 
then  this  obligation  shall  be  void; 
otherwise,  the  same  shall  be  of  full 
force  and  effect. 

A.  B. 
C.  D. 

Sealed  and  delivered  and  taken  and 
acknowledged   this  day  oi 


-,  19 — ,  before  me. 


United  States  of  America, 

District  of  . 

A.  B.  and  C.  D.,  being  duly  sworn,  do 
depose  and  say,  and  each  for  himsell 
says,  that  he  is  worth  the  sum  ol 
dollars  (double  the  amount  ol 


the  bond)   over  and  above  all  his  just 
debts  and  liabilities. 


AOREBD  CASE 


Sworn  to  this  .  day  of .. 

19 — ,  before  me.  ' 

I   approve   of  the   aufBcieney  of  the 
sureties  to  the  within  bond 
^^Dated  this  ■ day  of  , 

(Signed  by  the  judge  or  libelant'! 
proetor.) 


AlfULTERATION 

[See   9   Standard   Peoc.   46,   1012,   and 
also  1  Standard  Proc.  582,  583,  587.] 

Complaint  for  Damages  for  Delireiy  of 

Adulterated  Milk. 
(Title.) 

The  plaintiff  in  the  above  entitled 
action  complains  against  the  defendant 
herein  and  alleges: 

That  the  plaintiff  is  engaged  in  the 
business  of  manufacturing  butter  and 
cheese;  that  in  said  business  he  re- 
quires, needs,  and  uses  large  quantities 
of _  pure  milk  and  cream,  from  which 
said  milk  and  cream  he  manufactures 
and  ships  to  the  open  market  large 
quantities  of  butter  and  cheese. 

That  as  a  part  of  his  said  business 
he    maintains    and   runs   a   factory   at 

for  the  manufacture  of  such 

butter  and  cheese;  that  at  such  fac- 
tory he  purchases  large  quantities  of 
milk  from  his  patrons  to  be  used  in 
the  said  manufacture,  of  butter  and 
cheese. 

That  the  defendant  was  one  of  the 
patrons  of  the  plaintiff  and  furnished 
and  delivered  large  quantities  of  milk 
at    the    factory    of    the    plaintiff    at 

.   That  the  defendant  promised 

and  agreed  at  the  time  of  bringing 
his  first  milk  to  said  factory  to  bring 
nothing  but  milk  of  first  class  quality. 
That  he  brought  and  delivered  milk  to 

said  factory  from  the  day  of 

,  19 — ,  to  the  day  of 
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-,   19 — ,  in   all   about 


pounds;    that   he   received   m  payment 

therefor  the   sum  of  dollars, 

being    the    price    of    high    quality    or 
superior  milk. 

That  during  all  of  said  time,  the  de- 
fendant instead  of  furnishing  milk  of 
first  class  or  superior  quality,  did  in 
fact  furnish  and  deliver  at  the  plain- 
tiff's said  factory  as  aforesaid  milk, 
adulterated    with    water,    only    about 

per  cent,  of  which  was  milk 

and per  cent,  water,  and  made 

foul  by  stale,  filthy  and  impure  water; 


that  the  defendant  well  knew  that  said 
adulterated  milk  was  to  be  used  in  the 
plaintiff's  said  business;  that  it  was 
to  be  mixed  with  other  milk  at  said 
factory;  and  that  plaintiff's  said  busi- 
ness depended  on  the  use  of  milk  of 
first  class  or  superior  quality. 

That  by  reason  of  said  adulterated 
milk  so  furnished  by  the  defendant  as 
aforesaid,  the  product  of  s'aid'  factory 
was  greatly  lessened  in  value  and  dam- 
aged; that  the  butter  and  cheese  man- 
nfaotured  therefrom  and  the  milk  with 
which  the  adulterated  milk  furnished 
by  the  defendant  was  mixed,  became 
very  poor  and  of  inferior  quality  and 
unfit  for  use  or  trade  except  as  second 
or  third  class  quality  and  at  many 
times  was  entirely  worthless,  by  reason 
whereof  the  business  of  the  plaintiff 
was  greatly  injured  thereby. 

That  the  defendant  well  knowing 
the  premises  continued  to  send  and  de- 
liver impure,  unwholesome,  foul  and 
adulterated  milk  to  said  factory,  know- 
ing the  same  to  be  adulterated  and  un- 
wholesome, all  to  the  damage  of  the 
plaintiff  in  the  sum  of  dol- 
lars. 

Wherefore,  etc.  Adapted  from  Stran- 
ahan,  etc.  Co.  v.  Coit,  55  Ohio  St.  398, 
45  N.  E.  634.  ' 


ADULTERY 
[See  9  Standard  Peoc.  47.] 


ADVERSE  FOSSESSIOir 

[See   9    Standard   Peoc.   48;    and  also 
1  Standard  Peoc.  625.] 


AFFIDAVITS.  —  See  Attachments; 
Bankruptcy  Pbocebdings  ;  Bills 
OF  Particulars  ;  Change  op  Venue  ; 
Consolidation  of  Actions;  Con- 
tempt; Continuances;  Decedents' 
Estates;  Divorce;  Husband  and 
Wipe;  Inpoemation  and  Beliep. 


APFXDAVITS  OF  MERITS  AND  DE- 
FENSE 
[See  9  Standaed  Peoc.  49.] 


AFFRAY 
[See  9  Standard  Peoc.  49.] 

AGREED  CASE 
[See  9  Standard  Peoc.  49.] 
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ALIENATING  AFFECTIONS 

[See  9  Standard  Proc.  50.] 

Complalbt  Against  Mother  for  Alienat- 
ing Husband's  Affections. 

(Title.) 

The  plaintiff  in  the  above  entitled 
action  complains  of  the  defendant  here- 
in and  alleges: 

That  on  or  about  the  day 

of  ,  in  the  state  of  , 

the  plaintiff  was  lawfully   married   to 

one ,  who  is  the  son  of ; 

that  af  all  times  since  said  marriage 

the   said  and   the  plaintiff 

have  been,  and  now  are,  husband  and 
wife;  that  by  reason  of  said  marriage 
the  plaintiff  became  and  was  entitled 
to  the  support,  company  and  society  of 
her  said  husband. 

That  from  and  after  the  time  of  said 
marriage,  and  until  the  interference  on 
the  part  of   the  defendant  hereinafter 

set  forth,  the  said  (husband) 

was  deeply  attached  to  his  said  wife, 
the  plaintiff;  that  the  plain ti£f  and  her 
said  husband  lived  happily  together  as 
husband  and  wife,  and  but  for  the 
wrongful  and  malicious  acts  of  the  de- 
fendant, hereinafter  set  forth,  would 
have  continued  so  to  live  together. 

That  shortly  after  the  said  marriage 
the  said  defendant,  conceiving  and  har- 
boring an  intense  dislike  of  the  plain- 
tiff, wrongfully  and  maliciously  sought 

to  prejudice  the  mind  of  said ■ — 

against  the  plaintiff,  and  alienate  his 
affections  from  her,  and  has  ever  since 
sought  and  endeavored,  by  subtle  con- 
trivances, by  coaxing  and  threats  of 
disinheriting  the  said  ,  to  en- 
tice him  to  separate  himself  from  the 
plaintiff,  and  to  leave  and  desert  her. 

That  (etc.,  stating  other  facts  in 
reference   to   alleged   alienation). 

That  said  defendant  has,  by  her  said 
acts  and  contrivance,  by  threats  made 
to  the  said  and  by  misrepre- 
senting the  plaintiff  to  him,  wrongfully 
and  maliciously  alienated  the  affections 
of  her  said  husband  from  the  plaintiff, 
and  has  wrongfully  and  maliciously  en- 
ticed him  to  separate  himself  from  her, 
whereby  the  plaintiff  has  been  deprived 
of  the  society,  comfort  and  support  of 
her  said  husband,  by  reason  of  which 
the  plaintiff  has  been  damaged  in  the 
sum  of dollars. 

Wherefore,  plaintiff  demands  judg- 
ment, etc.  Adapted  from  "Williams  v. 
Williams,  20  Colo.  51,  37  Pac.  614. 


Complaint    for    Alienating    Husband's 
Affections  by  Slandering  Wife. 

(Title  and  venue.) 

The   plaintiff   in   the   above   entitled  ' 
action  complaips  of  the  defendant  here- 
in and  alleges: 

I.    That  on,  to-wit,  the  day 

of  ■ ,   19—,  the  plaintiff  A.  B, 

and  C.  D.  were  lawfully  joined  in  mar- 
riage   at   ,   in    the    county   o^ 

,  and  state  of  ;   that 

said  C.  I),  then  became  and  ever  since! 
has  been  and  still  is  the  lawful  hus- 
band of  this  plaintiff;  that  from  the 
date  of  their  said  intermarriage  until 
date  of  the  making  by  the  defendant 
of  the  several  false  and  slanderous 
statements  (or  if  in  writing,  say  libels) 
hereinafter  mentioned,  lived  happily 
and  harmoniously  together  as  husband 
and  wife  at  ,  in  the  county  of 


-,  in  this  state. 


II.  That   on,  to-wit,   the  ■ 

day  of ,  19 — ,  at  said , 

in  the  county  aforesaid,  and  at  divers 
other  times  and  places  since  that  time 
the  defendant  M.  A.,  in  the  presence  of 
divers  persons  then  and  there  being, 
to-wit,  in  the  presence  of  (here  name 
the  persons  if  known  to  the  complain- 
ant) did  falsely,  wickedly  and  malic- 
iously speak,  publish  and  declare  con- 
cerning this  plaintiff  that  she  had  been 
a  lewd  and  unchaste  woman,  that  prior 
to  her  marriage  to  said  C.  D.  she  had 
been  a  common  prostitute  in  the  city 
of  . 

III.  And    the    plaintiff    further    al- 
leges   that    on    the    day    of 

,  19 — ,  at  ,  aforesaid, 


the  said  defendant  wickedly  and  wil- 
fully contriving  to  injure  the  plaintiff 
and  deprive  her  of  the  comfort,  society, 
assistance  and  support  of  her  said  hus- 
band and  to  alienate  and  destroy  his 
affections  for  your  plaintiff,  falsely, 
wickedly  and  maliciously  did  speak  and 
publish  to  or  cause  to  be  spoken  and 
published  to  the  plaintiff's  said  hus- 
band, the  following  false,  malicious  and 
slanderous  words,  to-wit:  (here  state 
the  slanderous  words,  and  if  they  were 
not  direct  set  forth  their  innuendoes). 
IV.  That  by  reason  of  the  speaking 
and  publishing  of  the  said  false  and 
malicious  words  by  the  defendant,  and 
for  no  other  reason,  the  plaintiff's  hus- 
band's affections  for  her  were  and  are 
alienated  and  destroyed;  and  since  said 
day  of ,  19 — ,  by  rea- 
son of  said  false,  malicious  and  slan- 
derous words,  and  for  no  other  reason, 
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the  plaintiff 'a  husband  has  refused,  and 
still  does  refuse,  to  live  with  the  plain- 
tiff as  her  husband  or  to  associate  with 
her  m  any  manner,  and  from  said 

"L^"'    ~r. '    1^-'    l-as    entirely 

withdrawn  his  support  from  the  plain- 
tiff, and  by  reason  of  said  wicked,  ma- 
licious and  slanderous  words  so  spoken 
f_nd  published  as  aforesaid,  the  plain- 
tiff_  has  been  wholly  deprived  of  the 
society,  comfort,  aid,  sympathy,  assist- 
ance and  support  of  her  said  husband, 
^hieh  she  otherwise  ought  to  and 
would  have  Enjoyed;  and  was  and  has 
been  from  thence  hitherto  wholly  de- 
prived of  her  home  and  means  of  sup- 
port and  has  suffered  great  distress  in 
body  and  mind;  all  to  her  damage  in 
the  sum  of  dollars.  Where- 
fore, etc.  Adapted  from  Case  v.  Case, 
45  Neb.  493j  63  N.  W.  867. 

Answer  of  Parent  Denying  Malice  and 
Alleging  Parental  Advice 

The  defendant  answers  the  plaintiff 'b 
complaint  herein  and  says: 

He  admits  that  he  counseled  and  ad- 
vised the  plaintiff's  said  wife  to  leave 
the  plaintiff  and  live  separate  and 
apart  from  him,  but  he  says  that  the 
plaintiff's  said  wife  is  the  daughter  of 
the  defendant  and  that  the  defendant 
was  informed  by  his  said  daughter  and 
believed  that  her  life  with  the  plaintiff 
was  unhappy  and  had  become  unbear- 
able by  reason  of  the  plaintiff's  habiti 
of  intoxication  and  cruel  treatment  of 
his  said  wife,  the  daughter  of  the  de- 
fendant; and  that  the  defendant  there- 
upon counseled  and  urged  the  plain- 
tiff's said  wife  to  leave  her  said  hus- 
band and  return  to  and  live  at  the 
home  of  the  defendant. 

That  said  advice  and  counsel  was 
given  for  the  welfare  of  the  defend- 
ant's said  daughter  and  that  in  giving 
said  parental  advice  the  defendant  was 
not  actuated  by  any  malice  or  ill-will 
toward  the  plaintiff. 

Wherefore,  etc. 


ALIENS' 
(See  9  Standard  Peoc.  51;   11  Stand- 
ard Pboc-  899.  See  also  Immigration.] 

ALIMONY.— See    Divoece;     Husband 

AND  WirB-. 


ALTERATION  OF  INSTRUMENTS 

[See  9  Standard  Peoc.  5L] 


AMENDMENTS  AND  JEOFAILS 

[See  9  Standard  Proc.  52.] 
Bill  of  particulars,  affidavit  and  order  to 
show  cause,  see  Bills  of  Particulars. 


AMICABLE  ACTIONS  , 

[See  1  Standard  Pboc.  933.] 

ANIMALS 

[See  9  Standard  Peoc.  54,  817.]         I 

Injury  to  stock  while  being  transported,  * 

see  Freight  Carriers.  j 

Answer,   Dog   Killed   While   Attacking 
the  Defendant. 

The  defendant  answering  the  com- 
plaint in  the  above  entitled  action, 
says: 

I.  That  he  admits  that  he  killed  the 
plaintiff's  dog. 

II.  He  further  alleges  that  at  the 
time  when  he  killed  the  plaintiff's  said 
dog  as  charged  in  said  complaint  and 
admitted  in  this  answer,  that  the  plain- 
tiff 's  said  dog  was  attacking  and  biting 
the  defendant,  who  was  then  and  there 
peacefully  passing  along  on  the  public 

highway  known  as  street,  in 

the  town  of  ,  and  the  plain- 
tiff's said  dog  had  then  and  there  fast- 
ened his  teeth  in  the  calf  of  the  de- 
fendant's leg,  and  the  said  killing  was 
a  means  of  self  protection  upon  the 
part  of  the  defendant  against  the  at- 
tack of  said  dog  such  as  he  might  law- 
fully employ. 

Complaint  for  Being  Bitten  by  Wolf 
Owned  by  the  Defendant. 

The  plaintiff  complains  and  alleges: 

That  the  defendant  was  and  is  the 

owner    and   keeper    of   a   wolf   of   the 

canine  species,  a  ferocious  wild  animal; 

that  on  the  day  of  , 

19 — ,   the   defendant  was  leading  said 

wolf  by  a  chain  in  and  along 

street,  in  the  city  of  ,  

county;  that  the  plaintiff  while  law- 
fully passing  along  said  street  was  bit- 
ten by  said  wolf  to  his  damage  in  the 

sum    of    dollars.     Based    on 

Hayes  v.  Miller,  150  Ala.  621,  43  So, 
818. 

Complaint  for  Injury  by  Vicious  Bull* 

The  plaintiff  complains  and  alleges: 
That  the  defendant  on,  to-wit,  the 
day    of   ,    19—     did 


wrongfully  and  negligently  keep  a  cer- 
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tain  bull,  the  said  defendant  then  and 
there  well  knowing  that  said  bull  was 
used  and  accustomed  to  gore,  wound 
and    injure     mankind;     that    on     said 

day  of  ,   19—,  at 

,  in  the  county  of ,  the 

said  bull  while  so  kept  by  the  defend- 
ant as  aforesaid,  did  attack  the  plain- 
tiff and  did  then  and  there  gore  the 
plaintiff  with  its  horns  and  did  then 
and  there  greatly  lacerate,  bruise  and 
wound  the  plaintiff  in  the  back,  shoul- 
der and  side;  and  by  reason  of  said 
goring  the  plaintiff  became  sick,  sore 
and  distressed,  and  so  remained  for  the 

period    of    '■ —   months,    during 

which  time  he  suffered  and  underwent 
great  pain  and  was  thereby  hindered 
and  prevented  from  performing  his 
usual   business,    all    to   his   damage   in 

the  sum  of  dollars;  and  also 

by  means  of  the  premises,  he,  the  said 
plaintiff  was  put  to  great  expense, 
costs  and  charges  for  medical  and  surg- 
ical care  and  attendance,  in  and  about 
the  cure  of  said  wounds,  to  his  further 

damage  in  the  sum  of dollars. 

Wherefore,  etc.  Based  on  Brooks  «. 
Taylor,  65  Mich.  208,  31  N.  W.  837. 

Indictment  for  Driving  Animals  From 
Bange  or  Pasture. 

(Caption  and  commencement.) 

That  on  the  day  of  , 

19 — ,  in  the  county  of  ,  state 

of  — ' — ■ — ,  with  force  a'hd  arms,  one 
,  late  of  said  county,  one  cer- 
tain        (describing    animal    or 

animals  if  more  than  one)  the  property 

of ,  then  and  there  being,  did 

wilfully  take  into  his  possession,  and 
drive  and  remove  from  their  accus- 
tomed range,  witliout  the  consent  of 
and   with   intent   to   defraud   the   said 

owner   thereof,   the   said   

(animal)    not    being    the    property    of 

said  (accused). 

(Conclusion.) 

Based  on  Darnell  v.  State,  43  Tex. 
147. 


ANNUITIES 
[See  9  Standard  Proc.  58.] 

ANOTHER  ACTION  PENDING 

[See  9  Standard  Proc.  61.] 
As    io    part    of    amount    claimed,    see 

Abatement,  Pleas  op. 
Demurrer  'because  of,  see  Demurrer. 


ANSWEBS 

[See  9  Standard  Proc.  62,  385,  533, 
and   cross-references  thereunder.] 

Accord  and  satisfaction,  see  Accord  and 
Satisfaction. 

Agreement  that  defendant  shall  not  ie 
liable,  see  Electricity. 

Ejectment,  in  action  of,  see  Ejectjient. 

Failure  of  foreign  corporation  to  com- 
ply with  statutory  regulations,  see 
Corporations. 

Failure  to  perform  contract,  see  Archi- 
tects and  Builders. 

For  answers  in  the  nature  of  pleas  in 
abatement,  see  Abatement,  Pleas  of. 

Fraud  in  procuring  note,  see  Fraud  and 
Deceit. 

Illegality  of  consideration  of  promise  to 
marry,  see  Breach  of  Promise. 

In  lieu,  of  demurrer,  see  Equity  Juris- 
diction and  Procedure. 

Of  justification  in\  action  for  false  im- 
prisonment, see  False  Imprisonment. 

That  defendant  is  a  bona  fide  purchaser, 
see  Creditors'  Suits. 

That  defendant  signed  draft  as  officer 
of  corporation,  see  Bills  and  Notes. 

That  defendant,  unable  to  read,  signed 
under  false  representation,  see  Bills 
AND  Notes. 

That  defendant  was  not  fitted  to  marry 
on  account  of  disease,  see  Breach  of 
Promise. 

That  goods  were  destroyed  without  fault 
of  defendant,  see  Account  and  Ac- 
counting. 

That  plaintiff  is  not  bona  fide  holder, 
see  Bills  and  Notes. 


APPEAL  BONDS 

[See   9   Standard   Proc.   71.     See  also 
Bonds  ;    Undertakings.] 


APPEALS 

[See  9  Standard  Proc.  71.] 

Vase  and  question  certified,  reserved  or 

reported,  see  9  Standard  Peoc.  245. 

Bule    to    Show    Oaus^    Why    Appeal 
Should  Not  Be  Dismissed. 

It  having  been  suggested  and  shown 
Io  the  court  by  affidavits,  that  (here 
state  substance  of  aflSdavits  showing 
facts  on  which  motion  is  based). 
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It   IS  hereby   ordered,   on  motion   of    tion,    for    the    purpose    of    moving    to 
V.'  ^•'^°^^''i*''r  ^01'  the  said  appellees,    (here  state  purpose  of  special  appear- 
that  the  appellants  show  cause  before    ance)  and  for  that  purpose  only. 

this   court   on   the day   of  J.  M.,  Attorney  for  A.  B., 

>   19 — )   at   the   supreme    court    (defendant  for  the  purpose  of  this  mo- 
rooms  in   the   city  of  ,  or  as    tion  only.) 

soon  thereafter  as  the  said  court  shall  >i„„*j,„,  7i.„,™ 

be   at   leisure   to   hear   the   same,  why  i      ,,  Another  Form. 

said  appeal  should  not  be  dismissed,  or        ^"'^  comes  the  above  named  defend- 

sueh  other  order  made  as  the  case  may    ^*>  ^y  ^"  attorney ,  and  spe- 

require,  and  that  either  party  have  lib-  "'^I'y  appears  in  the  said  action  for 
erty  to  take  depositions  and  produce  t^«  ^°^^  purpose  of  making  a  motion 
exhibits  in  pursuance  of  this  rule.  *°  l'^^^'^  ^^^  summons  in,  and  dismiss 
Based  on  Black  v.  Earitan  Canal  Co.!  ^'^^  action,  a  copy  of  the  notice  of 
24  N.  J.  Eq   456  i  ''^liich    motion   is   hereto    annexed    and 

Motion   for   Reinstatement   of   Appeal'*'*^  herewith    (or  a  notice   of  special 


Prevlously  Dismissed. 
(Title.) 

Now  comes  the  said  ,  ap- 
pellant herein,  by  ,  his  attoi' 

ney,  and  moves  that  the  above-entit- 
,led  cause,  heretofore  on  the  docket  of 
this  court,  and  dismissed  at  this  term 
for  (state  reason  for  dismissal),  be  re- 
instated on  the  docket  of  this  court, 
for  the  following  reasons,  to-wit:  (state 
reasons  for  seeking  reinstatement). 
Based  on  motion  in  Hall  v.  O'Brien,  5 
ni.  405. 

Stipulation  That  Causes  May  Be  Con- 
solidated and  Heard  Together. 
(Titles.) 

It  is  hereby  stipulated  and  agreed 
that  the  above-entitled  suits  be  con- 
solidated  and   entered  upon   appeal  in 

-. court  as  one  case,  and  heard 

in  court  as  one   case.    Based 

on  stipulation  in  Minneapolis  Harvest- 
er Wks.  V.  Hedges,  11  Neb.  46,  7  N.  W. 
531. 


appearance  may  be  combined  with  no- 
tice of  the  motion). 


of 


APPEAEANCES 

[S^ee  9  Standard  Pkoc.  80.] 
General  Appearance  and  Waiver 
Process. 
Now  comes  the  defendant  (or  in  case 
of  more  than  one  defendant,  the  de- 
fendant A.  B.),  (or  by  his  attorney 
J.  N.)  and  waives  the  issuance  and 
service  of  summons  in  this  action  and 
voluntarily  enters  his  appearance  here- 
in, reserving  to  hims(elf  the  right  to 
plead  within days  from  thw 


APPRENTICES 

[See  9  Standard  Pkoc.  81.] 
Order  Binding  One  Out  aa  Apprentice. 
(Title.) 

It  appearing  to  the  satisfaction  of 
the  court,  upon  the  application  of 
,   that  is    an   infant 


of 


years;  that  said 


is  an  orphan  child,  the  son  of 

and  ,  who  died  on  the  follow- 


ing dates,  to-wit: 
,   day  of 


on  the 


-,  19 — ,  in  the  county  of 


on  the 
19 — ,   and 
day   of 


state  of  '- —  (or  otherwise  as  the 

facts  may  be,  as  that  the  father  is  dead 
or  in  prison  and  the  mother  is  unable 

to  support  the  child) ;  that  said 

is    now    in    the    care    and    custody    of 
;    that    said 


—  day  of 


19—. 


Special  Appearance. 

(Name   of  opposing   counsel.) 

Sir:     Please    take   note    that   I   am 
retained  by  and  appear  as  the  attorney 
of  A.  B.,  the  defendant  (or  one  of  the    _ 
defendants)   in  the  above  entitled  ac- ,  mto 


(name  of  person  in  whose  care  and  cus- 
tody infant  is)  was  duly  notified  of  the 

application  herein  to  bind  said  

out  as  an  apprentice,  and  is  now  before 
the  court  (or  otherwise  as  the  case  may 

be) ;  that  said (child)  has  no 

estate  whatever;  that  Said  ■ 

(name  of  person  in  whose  care  and  cus- 
tody he  is)  is  not  able  to  give  him 
proper  care  and  support  (or  otherwise 
as  the  case  may  be,  as  that  he  would 
not  "bring  him  up  in  moral  courses," 
etc.) ;  that ,  of  the of 


-,  county  of 


has  sig- 
nified his  willingness  to  take  said  ' 

and  teach  him  the  art  of  (state  occu- 
pation planned)  until  he  shall  arrive  at 
the  age  of  twenty-one  years. 

Now,  therefore,  it  is  ordered  and  de- 
creed that  the   clerk  of  the  — 

court  of  the  county  of  -. enter 


indenture    of    apprenticeship 
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with  the  said 


upon  his  entering 


into  the  bond  required  by  law.  Based 
upon  Small  v.  Small,  8  Bush  (Ky.)  45. 

Complaint  for  Enticing  Away. 

(Title.) 

The  plaintiff  above  named  complains 
of  the  defendant  and  for  cause  of  ac- 
tion alleges: 

That  on  the day  of  , 

19 — ^   one   was,   and   still   is, 

duly  bound  to  the  plaintiff  as  an  ap- 
prentice   for    the    term    of   ■ 

years  from  the day  of ; — , 

19 —  (or  until  he  arrives  at  his  major- 
ity, if  such  be  the  case). 

That     the     defendant     herein,    well 

knowing  said  fact,  on  said  

day   of   — — ,    19 — ,    (enticed    said 

.  against    the    plaintiff 's    will 

and  consent  to  leave  the  service  of  said 
plaintiff;  that  by  reason  of  said  en- 
ticing  on   the   part    of   the    defendant 

herein  said  did  on  said  day 

leave  the  plaintiff's  said  service  against 
his  will  and  without  his  consent. 

That    the    defendant    herein,    on    or 

about   the  day   of   , 

to 


19 — ,   well   knowing   said 
be  bound  to  the  plaintiff  as  an  appren- 
tice, received  and  admitted  said 


into  his  service;  that  he  still  retains 
him  in  his  said  service  or  employ. 

That  by  reason  of  the  premises,  the 
plaintiff  herein  has  suffered  loss  in  the 

profit  of  the  service  of  said  

from  the  said  day  of , 

19 — ;  that  he  has  also  been  put  to 
considerable  expense,  to-wit,  the  sum 
of  dollars,  in  endeavoring  to 


locate  and  recover  back  said 
from  said  defendant,  all  to   the   dam- 
age   of    the    plaintiff    in    the    sum    of 

dollars. 

Wherefore,  etc. 


AEBITRATIOK 

[See  9  Standard  Proc.  81.] 
Agreement  for  Arbitration. 

This  agreement  made  and  concluded 

this day  of ,  19 — ,  by 

and  between  A.  B.  of,  etc.,  and  C,  D. 
of,  etc.     Witnesseth: 

That  whereas  certain  disputes  and 
matters  of  difference  have  arisen  and 
are  still  subsisting  between  the  above 
named  parties,  and  whereas  they  are 
desirous  that  a  speedy  and  inexpensive 
settlement  and  determination  should  be 
made  of  the  same,  it  is  therefore  here- 
by agreed  by  and  between  the  said 
parties  to  submit  and  refer  the  matters 


of  defense  and  dispute  between  them, 
hereafter  set  forth,  to  J.  M.,  and  the 
same  are  hereby  submitted  to  the 
award,  order,  final  end,  and  determina- 
tion of  the  said  J.  M.  (or,  in  case  of 
more  than  one  arbitrator  as  follows: 
To  the  award,  order,  final  end,  and  de- 
termination of  J.  M.  and  P.  W.,  ar- 
bitrators, nominated  by  the  said  A.  B. 
and  C.  i).  respectively;  and  in  case 
they  cannot  agree  in  determining  said 
matter  or  thing  in  controversy,  then 
said  two  arbitrators  shall  choose  a 
third,  and  the  finding  of  a  majority  of 
said  arbitrators  shall  be  final). 

The  matters  to  be  arbitraft.ed,  as 
aforesaid,  are  as  follows:  (here  state 
in  detail  the  matters  of  difference). 

And  it  is  further  mutually  agreed 
that  the  costs  of  the  cause  shall  abide 
the  event  of  the  award,  and  the  cost 
of  reference  and  award  shall  be  in  the 
discretion  of  the  arbitrator  (or  arbi- 
trators), who  may  direct  to  and  by 
whom  and  in  what  manner  the  same  vt 
any  part  thereof  shall  be  paid. 

And  the  parties  hereto  further 
mutually  agree  that  the  award  of  said 
arbitrator,  or  the  majority  thereof,  in 

writing  shall  be  made  within  

days  from  the  date  hereof,  and  that 
the  same  may  be  filed  with  a  motion 

for  judgment  thereon  in  the  

(here  name  the  court),  and  upon  notice 
to  the  adverse  party,  the  court  may 
render  final  judgment  thereon,  as  fully 
and  completely  and  with  the  same  force 
and  effect  as  if  upon  the  verdict  of  a 
jury. 

And  it  is  further  hereby  mutually 
agreed  that  the  said  parties  hereto, 
their  executors  and  administrators,  shall 
on  their  respective  parts  in  all  things 
stand  to  obey,  abide  by,  perform,  and 
keep  the  award  so  to  be  made  as  afore- 
said. 

In  witness  whereof,  etc. 

Award  of  Arbitrators. 

In  the  matter  of  (.  a  -r  n^  P  n 
Arbitration    between  >  ■*•  ^-  ^°°  ^'     ' 

We,  the  undersigned,  who  were  duly 
appointed  and  agreed  upon  in  the  an- 
nexed agreement  of  arbitration  to  hear 
and  determine  certain  controversies,  dis- 
putes and  matters  of  difference  therein 
set  forth,  arising  and  existing  between 
the   said  A.  B.   and  C.   D.,   do   hereby 

certify  that  on  the  day  of 

■,  19 — ,  we  took  and  subscribed 


the  oath  required  of  us  by  law,  as  such 
arbitrators,  which  oath  so  taken  is 
hereto  attached,  and  that  we  gave  to 
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each  of  said  parties  to  said  submission 
our  first  »tlLg"°*"'    ^"    "^"^"^    "* 

_!!!_i"'*day    ^T'^^^y.     that    on    the 
■    o4ck,    in 'J^'    ^* 


omee  ot- m  the  city  of 

to  hp^^ll  °^u '   ^°d  proceeded 

tL  ?./.f-^^  allegations  and  evidence  of  ' 

and  Ml^M^^'T  a^-i  ^^^^^  witnesses, 
and  that  thereafter  we  duly  adiouined 
from  time  to  time  until  this     ^        !: 

^^^/„~: '    19-     and    having 

heard  all  the  evidence,  proofs  and  argu^ 
ments  as  well  of  the  parties  as  their 
several  witnesses,  we  do  hereby  find 
and  adjudge  that  there  is  now  due  and 

owmg  from   the   said  to   the 

said the  sum  of dol- 
lars, which  sum  it  is  ordered  that  the 

^}^, pay    to    said    

T"*'^ days,    from    this    day 

v""^  set  out  any  other  conclusion,  or 
the  finding  of  any  special  fact  by  the 
arbitrators). 

We  certify  that  we,  as  arbitrators 
have  each  been  occupied  in  the  hearing 
of  said  controversy  and  in  preparing 
our  award days,  and  that  an- 
nexed hereto  is  a  true  statement  of  the 
witnesses  present  and  the  witnesses  who 
were  examined  before  us  upon  said  ar- 
bitration, and  the  number  of  days  that 
they  were  severally  in  attendance  upon 
said  hearing. 

We  further  find  and  adjudge  that  the 
costs  of  this  arbitration,  amounting  to 

•    dollars,     shall    be    paid    by 

within   • days   from 


m^ TT".  **'"^®*'  "^  t^e  city  of,  etc. 

1  he  said  defendant  drew  the  plans  and 
specifications  for  said  apartment  house 
and  the  contract  for  the  building  of 
same  was  let  to  one  J.  M.,  a  carpen- 
ter and  builder.  ^ 


the  date  hereof 

P.  W 
J.  M. 


Arbitrators. 


ABCHITECTS  AND  BUIIJ>EKS 

[See  9  Standard  Peoc.  85.] 

Complaint  Against  Architect  for  Fraud 

and.  Colluslou. 

The  plaintiff  in  the  above  entitled 
action  complains  against  the  defendant 
herein  and  alleges: 

I.  That  at  all  times  hereinafter  men- 
tioned the  defendant  was  and  is  an 
architect  and!  held  himself  out  to  be 
skilled  in  examining  and  superintend- 
ing work  nn3er  a  building  contract,  and 
the  plaintiff  relying  on  the  defendant's 
skill  in  this  behalf  employed  him  to 
draw  the  plans  for  and  superintend  the 
construction  of  a  certain  apartment 
house,  which  the  plaintiff  was  to  build 


That  said  contract  of  building  pro- 
vided, among  other  things,  that  work 
in  constructing  said  apartment  house 
should  be  performed  according  to  the 
plans  and  specifications  furnished  by 
the  defendant  which  said  plans  and 
specifications  were  made  a  part  of  said 
contract,  and  that  all  work  done  in 
erecting  said  apartment  house  should 
be  done  under  the  supervision  and  sub- 
ject to  the  approval  of  the  defendant 
as  architect,  and  that  payments  there- 
under were  to  be  made  in  amounts  and 
at  the  times  specified  in  said  contract, 
upon  the  furnishing  by  the  architect 
of  a  certificate  that  certain  work  had 
been  satisfactorily  performed. 

That  by  said  contract  it  was  pro- 
vided that  the  first  payment  should  be 
made  upon  the  completion  of  (here 
state  the  stage  of  work  at  which  the 
first  payment  became  due). 

That  wholly  regardless  of  his  duty 
in  this  behalf,  the  defendant,  acting  in 
collusion  with  the  said  J.  M.,  the  build- 
er aforesaid,  with  intent  to  defraud  and 
deceive  the  plaintiff,  and  to  induce 
plaintiff  to  make  the  said  first  pay- 
ment, fraudulently  and  collusively  gave 
to  said  J.  M.,  a  certificate  that  (here 
state  substance  of  certificate  showing 
satisfactory  completion  of  work  to  the 
stage  at  which  the  first  payment  be- 
came due);  that  said  certificate  was 
wholly  false  and  untrue,  to  the  knowl- 
edge of  the  defendant  and  the  said 
J.  M.,  and  in  truth  and  in  fact  the 
defendant  had  not  examined  the  work, 
and  the  work  required  to  be  done  be- 
fore the  first  payment  became  due  had 
not  been  done  and  has  never  since  been 
done;  that  the  said  J. 'M.  has  there- 
after abandoned  his  contract  and  has 
done  no  more  work  on  the  said  apart- 
ment building. 

That  it  was  provided  by  the  terms 
of  said  building  contract  that  defend- 
ant should  not  give  a  certificate  for 
payments  by  the  plaintiff  to  the  said 
J.  M.,  unless  at  such  time  the  premises 
should  be  free  from  all  liens  and  claims 
chargeable  to  said  J.  M.;  but  the  de- 
fendant, with  intent  to  defraud  and 
deceive  plaintiff,  fraudulently  and  act- 
ing in  collusion  with  said  J.  M.,  gave 
the  above  described  certificate,  although 
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to  the  knowledge  of  defendant  and 
said  J.  M.,  the  premises  were  not  free 
from  liens  and  claims  chargeable  to 
said  J.  M.,  and  there  were  then  and 
there  existing  liens  on  the  premises 
which  the  plaintiff  was  subsequently 
compelled  to  pay. 

That  plaintiff  believed  and  relied 
upon  the  certificate  so  made  as  afore- 
said, and  in  reliance  thereon  paid  to 
said  J.  M.  the  sum  of  dol- 
lars, being  the  first  payment  in  said 
building  contract  provided  for;  that  by 
reason  of  the  foregoing  and  in  eon- 
sequence  of  the  said  fraudulent  and 
collusive  act  of  the  defendant  as  afore- 
said, the  plaintiff  was  greatly  injured, 

to  his  damage  in  the  sum  of  

dollars.     Wherefore,  etc. 

Answer,  Failure  To  Perform  Contract 
ajid  Set-OS  of  Damages  for  Breach. 

The  *def  endant  answering  the  plain- 
tiff's  complaint   herein   alleges: 

I.  That  the  services  rendered  and 
the  materials  furnished,  mentioned  in 
said  complaint,  were  performed  and 
furnished  under  a  contract,  a  copy 
whereof  is  hereto  annexed  and  made 
a  part  hereof;  that  the  plaintiff  failed 
to  perform  said  contract  according  to 
its  terms;  that  he  was  notified  to  per- 
form said  contract  but  failed  to  com- 
ply, and  he  gave  up  and  surrendered 
said  contract;  that  plaintiff,  after  re- 
ceiving the  second  payment  in  accord- 
ance with  the  terms  of  said  contrast, 
abandoned  said  contract  and  utterly 
failed  to  perform  any  further  the  re- 
quirements therein  and  ceased  to  be 
entitled  to  any  more  payments  or 
money  thereunder. 

And  the  defendant  for  a  counter- 
claim herein,  alleges  that  he  has  sus- 
tained damages  to  the  amount  of 
dollars,  by  reason  of  the  non- 
performance by  the  plaintiff  of  the  said 
contract,  and  which  said  sum  the  plain- 
tiff is  liable  to  pay  this  defendant  on 
account  of  the  expenses  paid  and  sus- 
tained by  the  defendant  in  procuring 
materials  and  labor  for  the  perform- 
ance of  said  contract  and  the  defend- 
ant demands  judgment  therefor.  Based 
on  Alger  v.  Vanderpoel,  2  Jones  &  S. 
(N.  T.)  162. 


ABBAIGNMENT  AND  Fl£A 

[See  9  Standard  Pboc.  87.] 
Motion  To  Withdraw  Flea  of  Not  Guil- 
ty and  File  Motion  To  Quash. 
(Caption.) 

Gomes  now  the  defendant  and  files 
his  motion  asking  leave  of  the  court 
to  withdraw  his  plea  of  not  guilty,  and 
file  a  motion  to  set  aside  the  indict- 
ment, as  provided  in  section  — 

of  the  code,  for  the  reasons  enumerated 

in   subdivision thereof.    ■  See 

State  V.  Hale,  44  Iowa  96. 


ARBEST  IN  CIVIL  CASES 

[See  9  Standard  Proc.  93.] 
Habeas    corpus,    petition    for    iy    one 
arrested   for   debt,   see   Habeas   Cor- 
pus. 
Privilege,,   see    9  StandahId  Proc'.  1000. 


AEBEST  OF  JUDGMENT 

[See  9  Standard  Proc.  107.] 
Notice  to  District  Attorney  of  Motion. 
Sir:  Please  take  notice  that,  on  the 
indictment  herein,  on  the  evidence  tak- 
en at  the  trial  of  this  action,  on  the 
annexed  affidavit  and  upon  all  proceed- 
ings heretofore  had  in  this  case,  I  will 
move  the  court  on  the  day  of 


,  19 — ,  for  an  order  arresting 

judgment  against  said  defendant  and 
for  other  and  further  relief  as  may  be 
just. 

Motion  In  Arrest. 
(Title   or  caption.) 

Now  comes  the  defendant  in  the 
above  entitled  case,  by  his  attorney, 
after  verdict  and  before  any  judgment 
rendered  thereon  (or,  before  judgment 
and  sentence)  and  moves  the  court  to 
arrest  the  judgment  (and  sentence)  in 
this  case,  and  sets  forth  and  assigns 
as  grounds  for  the  motion: 

That  (etc.,  setting  out  all  the  differ- 
ent grounds  of  the  motion). 
.  Wherefore,  the  defendant  prays  that 
the  judgment  (and  sentenfte)  be  ar- 
rested, etc.  Based  on  motion  in  Phil- 
lips V.  Preston,  5  How.  (U.  S.)  278', 
and  State  v.  Hill,  72  Me.  238. 


ARSON 

[See  9  Standard  Proc.  108.] 

Indictment     for     burning     bridge,    see 

HiGHWATS,  Streets  and  Bridges. 
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also 


ASSAULT    AND    BATTBEY 

[-See   9   Standard   Pkoc.   109.    See 

Homicide.] 
Declaxation  Against  Railroad  Camnany 

for  Assault  by  Employe. 
(5"itle  of  action  and  court.) 

The  plaintifE  in  the  above  entitled 
action  eomplama  against  the  defendant 
herein  and  alleges: 

I.  That  the  defendant  is  a  corpora- 
tion duly  organized  and  existing  under 

the  laws  of  the  state  of  ~   and 

a  common  carrier  of  passengers.   ' 

That    on    the    day    of 

19 — ,  the  plaintifE  purchased 


IT. 


a  ticket  at 


a  station  upon  the 


by   the 


defendant   corporation's  railway     line 
entitling  plaintiff  to  first  class  passage' 

'°  >    another    station    on    the 

defendant    corporation's    said    railway 

line,  paying  therefor  the  sum  of 

cents,    the    amount    demanded 
agent    selling    said    ticket. 

III.  That  the  plaintiff  thereupon 
entered  one  of  the  defendant  corpora- 
tion's regular  passenger  cars  at , 

said   first   named   station,   intending   to 

go  as  a  passenger  thereon  to  — , 

the  destination  named  on  his  said  tick- 
et;   that  after  reaching  a  point  a  few 

miles  from  said ,  the  plaintifE, 

while  a  passenger  as  aforesaid,  was 
wrongfully,  unlawfully  and  with  great 
force  and  violence,  and  while  the  train 
was  moving  rapidly  and  was  far  from 
any  station  or  dwelling  house,  ejected 
from  the  car  in  which  he  was  riding, 
by  the  servant  and  employes  of  the  de- 
fendant corporation  who  were  in  charge 
of  the  running  of  said  train,  to-wit,  the 
brakeman  and  conductor  thereof;  that 
said  servants  and  employes  of  said  de- 
fendant corporation  acting  within  the 
scope  of  their  authority  and  employ- 
ment as  aforesaid,  did  then  and  there 
unlawfully  and  without  provocation,  so 
violently  assault,  beat,  bruise,  wound 
and  ill-treat  the  plaintiff  that  he  was 
unconscious  for  one  hour  or  there- 
abouts; that  the  plaintiff,  by  means  of 
the  premises,  was  obliged  to  and  did 
walk  from  where  he  was  ejected  from 
the  defendant  corporation's  said  car  to 

his  home  in  ;    that  by  reason 

of  the  foregoing  the  plaintiff  became 
sick,  sore  and  disabled,  and  was  in- 
capacitated from  following  his  ordinary 
vocation  for  a  period  of  one  month, 
and  suffered  permanent  injury  to  his 
nervous  system,  all  to  his  damage  in 
the  sum  of  dollars.  Where- 
fore, etc. 


Plea  That  Defendant  Acted  In  Defense 
of  One  Whom  He  was  Bound  To 
Protect. 

And  for  a  further  plea  in  this  behalf 
as  to  the  assaulting,  beating,  bruising, 
wounding  and  ill-treating  of  the  plain- 
tiff, as  in  said  plaintiff's  complaint  al- 
leged, the  defendant  says  the  plaintiff 
ought  not  to  have  or  maintain  his 
aforesaid  action  against  him,  the  de- 
fendant, because  he  says  that  the  plain- 
tiff at  the  time  of  the  supposed  as- 
sault in  the  plaintiff's  complaint  al- 
leged,   at    aforesaid,    in    the 

county  of  ,  did  with  force  and 

arms  make  an  assault  on  one  A.  B., 
the  son  of  the  plaintiff  (or  anyone  else 
whom  the  plaintiff  had  a  right  to  pro- 
tect), and  would  have  then  and  there 
beaten,  bruised,  wounded  and  ill- 
treated  the  said  A.  B.  (or  otherwise) 
if  the  defendant  had  not  immediately 
defended  him,  the  said  A.  B.,  so  being 
his  son  as  aforesaid,  against  the  plain- 
tiff, as  he  lawfully  might  do,  and  in 
so  doing  he  did  necessarily  and  un- 
avoidably a  little  beat,  bruise  and  ill- 
treat  the  said  plaintiff,  doing  him  no 
unnecessary  damage  on  that  occasion; 
and  so  the  defendant  says  that  if  any 
hurt  or  damage  then  and  there  hap- 
pened to  the  plaintiff,  the  same  was 
occasioned  by  the  assault  so  made  by 
the  plaintiff  upon  the  said  A.  B.  and  in 
the  necessary  defense  of  him,  the  said 
A.  B.,  against  the  plaintiff,  which  are 
the  same  supposed  trespasses  in  the 
plaintiff's  declaration  mentioned;  and 
this  the  defendant  is  ready  to  verify. 
Wherefore,  etc. 

Flea  of  Moderate  Correction. 
II.  And  for  a  further  plea,  etc.  (as 
above),  because  he  says  that  he,  the 
said  defendant,  before  and  at  the  time 
when  the  said  trespass  is,  in  the  plain- 
tiff's    above    declaration,    supposed    to 

have  been  done,  to-wit,  at  -,  in 

the  county  of  ,  was  instructor, 

teacher  and  master  of  a  public  school, 
to-wit,     the     school     of     district     No. 

,  in  said ,  and  the  said 

A.  B.  was  then  and  there  a  pupil  in 
said  school  and  did  then  and  there  be- 
have and  conduct  himself  in  an  un- 
seemly and  contumacious  and  disorder- 
ly manner,  and  did  then  and  there  re- 
fuse to  obey  the  reasonable  rules  of 
said  school  and  lawful  commands  of 
the  defendant  as  said  schoolmaster; 
whereupon  the  said  defendant  did  then 
and  there  moderately  correct  him,  the 
said  A.  B.,  for  his  said  misbehavior; 
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which  is  the  same  assaulting,  beating 
and  ill-treating  the  said  A.  B.  in  his 
said  complaint  alleges;  and  this  he  is 
ready  to  verify.     Wherefore,  etc. 


ASSIGNMENT    FOB    THE    BENEFIT 
OF  CBEDITOBS 

[See  9  Standard  Peoc.  115.] 
Complaint  by  judgment  creditor  to  &et 
aside  fraudutent  assignment,  see  (jked- 
iTORs'  Suits. 
Bill  in  Equity  To  Set  Aside  Assignment 
on  Ground  of  Fraud. 
The  plaintiff   complaining   on  behalf 
of  himself  and  all  other  judgment  cred- 
itors of  the  defendant  whose  executions 
have  been  returned  unsatisfied  and  w'ho 
shall,   in   due    time,    come   in   and   ask 
relief  by  and  contribute  to  the  expense 
of   this  action,  alleges: 

I.     That  at  the term  of  the 

(or  on  the  day  of  , 

—   court,    in   and 
-,    plaintiff 


amounting  in  all  to 


dollars. 


19—,   in   the) 

for    the    county    of 

recovered  a  judgment,  which  was  duly 
given  by  said  court,  against  the  de- 
fendant J.  K.,  for  dollars,  in 

an  action  wherein  this  plaintiff  was 
plaintiff  and  said  defendant  J.  K.  was 

defendant;     that  on  the  ; — -  day 

of  ,   19 — ,  said  judgment  was 

docketed  in  the  ofS.ce  of  the  clerk  of 
said  county  (or  other  proper  office). 

II.  That    on    the    day    of 

,    19 — ,    an    execution    in   due 

form  was  issued  upon  said  judgment, 
against  the  real  and  personal  property 

of    said    defendant    ,    to    the 

sheriff  of  said  county,  in  which  county 
defendant  resided  and  still  resides; 
that  said  execution  has  been  duly  re- 
turned by  said  sheriff  wholly  unsatis- 
fied (or  unsatisfied  except  as  to  

dollars),  and  there  is  now  due  to  plain- 
tiff on  said  judgment  dollars 

and  interest  from  the  day  of 

,  19-. 

III.  That   on   the   day   of 

,  19 — ,  and  after  the  contract- 
ing of  the  debt  on  which  the  aforesaid 
judgment  was  recovered,  the  defendant 
J.  K.  executed  and  delivered  to  the 
defendant  L.  M.  a  general  assignment 
of  all  his  property  in  trust  for  the  pay- 
ment of  his  debts,  a  copy  of  which 
said  assignment  is  hereto  annexed 
marked  exhibit  "A"  and  made  a  part 
of  this  complaint;  that  the  defendant 
L.  M.  accepted  said  trust  and  has  col- 
lected a  large  sum  of  money  and  other 
property  from  the  assets  of  his  assignor. 


IV.  That   the   property  assigned   as 

aforesaid   is   of   the  value   of  

dollars. 

V.  That  said  assignment  was  made 
by  the  said  J.  K.  with  the  intent  to 
delay,  hinder  and  defraud  his  creditors; 
that  it  was  not  accompanied  by  an 
immediate  and  continued  change  of  pos- 
session  of   said   assigned   property. 

VI.  That  the  said  assignor  omitted 
from  his  schedule  certain  (here  de- 
scribe property  or  interest  omitted) 
which  were  valuable  and  which  he 
owned  at  the  time  of  said  assignment, 
and  which  ought  to  have  been  included 
among  his  assets. 

VII.  That  the  pretended  indebted- 
ness set  forth  in  said  assignment  as 
due  from  the  defendant  J.  K.  to  the 
defendant  L.  M.  is  fictitious;  that  in 
fact  no  such  indebtedness  exists  or 
existed,  but  the  same  was  inserted  in 
said  assignment  for  the  purpose  of 
enabling  the  defendant  J.  K.  to  dis- 
tribute the  proceeds  passed  under  said 
assignment  among  his  friends  and 
thereby  keep  the  possession  and  con- 
trol  thereof  himself. 

VIII.  That  said  general  assignment 
and  acts  hereinbefore  set  forth  were 
made  in  pursuance  and  conformation  of 
certain  fraudulent  and  collusive  agree- 
ments between  the  said  defendants 
J.  K.  and  L.  M. 

IX.  That  the  defendant  J.  K.  has 
no  property  other  than  that  included 
in  the  assignment  aforesaid  out  of 
which  the  said  execution  could  be  satis- 
fied in  whole  or  in  part;  and  that 
unless  said  property  can  be  reached 
and  applied  to  the  payment  of  said 
judgment  the  same  will  remain  wholly 
unpaid. 

"Wherefore  the  plaintiff  demands 
judgment: 

1.  That  said  deed  of  assignment  be 
adjudged  invalid  and  void  as  against 
the  plaintiff  and  such  other  judgment 
creditors  as  shall  join  herein  as  afore- 
said. 

2.  That  a  receiver  of  all  of  the 
property  and  effects  of  said  defendant 
J.   K.  be   appointed. 

3.  That  the  defendants  be  adjudged 
to  account  for  all  the  property  received 
by  them  or  either  of  them  under  said 
assignment  and  for  the  proceeds  aris- 
ing from  the  sale  of  any  or  all  of  said 
property  and  deliver  the  same  to  the 
re'ceiver. 
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4.  Tlrat  an  injunction  may  issue 
irom  this  honorable  court  enjoining  and 
restraining  said  defendants  or  either 
ol  them,  or  their  or  either  of  their 
servants,  aigentB  or  attorneys  from  in 
any  manner  selling,  disposing  of,  tak- 
ing, or  interfering,  expept  to  preserve 
the  same,  with  the  property  belonging 
to  the  defendant  J.  K. 

5.  That  said  receiver  pay  out  of  the 
proceeds  of  said  property  the  judgment 
aforesaid  and  the  costs  and  expenses 
of  this  action  and  hold  the  balance 
thereof  subject  to  the  order  of  this 
court. 

Declaration  or  Complaint  by  Assignee 
for  Benefit  of  Creditors. 

(Name  of  court.) 
A.  B.,  as  assignee  for 
the  benefit  of  Cred- 
itors of  J.  K. 
against 
X.  Y.,  defendant 

The  plaintiff  complains  as  assignee 
for  the  benefit  of  the  creditors  of  J.  K., 
and  alleges: 

I.  (Set  forth  the  cause  of  action 
accrued  to  the  assignor  in  the  usual 
form.) 

II.  That   on   or   about   the  

day  of  ,  19 — ,  the  said  J.  K. 

duly  executed  and  delivered  to  this 
plaintiff  an  assignment  of  all  the  prop- 
erty of  said  J.  K.,  including  the  cause 
of  action  herein  set  forth,  in  trust  for 
the  benefit  of  his  creditors,  which  as- 
signment was  then  and  there  duly  ac- 
knowledged and  duly  accepted,  by  this 
plaintiff  by  indorsement  thereon  signed 
and  acknowledged  by  him,  and  said  as- 
signment was  thereupon  duly  filed  for 
record  in  the  o&ee  of  the  clerk  of  the 
county  of ■  (If  the  action  in- 
volves the  rights  to  real  property  add: 
And  a  certified  copy  of  said  assignment 
was  immediately   thereupon,   upon   the 

— : day  of  ,  19—    filed 

for  record  in  the  oflSce  of  the  Registry 
of  Deeds  for  the  county  of  ■) 

That  this  plaintiff  thereupon  and  be- 
fore the  commencement  of  this  action 
qualified  as  assignee  under  said  assign- 
ment and  entered  upon  his  duties  as 
such  and  made  and  filed  the  inventory 
and  bond  required  by  law.  Wherefore, 
etc. 


ASSIGNMENT  OF  EREOES.— See  Er- 
rors, Assignment  or. 


ASSIGNMENTS 

[See  9  Standard  Proc»  115,] 
Plaintiff  not  the  real  party  in  interest — 
previous  assignment,   see  Abatement, 
Pleas  of. 

Creditors'  suit  to  set  aside  fraudulent 
assignment,  see  Creditors'  Suits. 

Complaint  iy  assignee  in  tankruptcy 
to  set  aside  conveyance,  see  Fraud- 
ulent Conveyances. 

Answer    of   Payment   to    Assignor   or 

Other  Settlement  With  Him  Before 

Notice. 

The  defendant  in  the  above  entitled 
action  in  answer  to  the  plaintiff's  com- 
plaint herein  alleges: 

That    before    the    commencement    of 

this  action  and  on  or  about  the 

day  of  ,  19 — ,  this  defendant 

without  any  notice  whatever  of  any 
assignment  or  transfer  from  A.  B.  to 
plaintiff  of  the  alleged  cause  of  action 
set  forth  in  the  plaintiff's  said  com- 
plaint, paid  to  the  said  A.  B.  (assignor) 

the  sum  of  dollars,  being  the 

full  amount  for  which  this  action  is 
brought;  which  said  sum  the  said  A.  B. 
(assignor)  received  in  full  satisfaction 
thereof.     Wherefore,  etc. 
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\See  9  Standard  Proo.  117t] 
Petition  for  Writ. 
(Title  of  cause  and  court.) 

To    the    honorable  court    for 

the     county     of     ,     state     of 


The  petition  of  A.  B.  of,  etc.,  re- 
spectfully shows  that  on  the  

day  of ,  19 — ,  a  writ  of  execu- 
tion directed  to  the  sheriff  of  said 
county,    issued    out    of    this    court    by 

virtue  of  a  decree  made  on  the 

day   of  ,    19 — ,   in   the   above 

entitled  action  commanding  the  sheriff 
to  sell  (here  describe  the  premises). 

That  on  the day  of , 

19 — ,  J.  K.,  being  then  and  there  sheriff 
of  said  county,  in  pursuance  of  said 
writ  of  execution  having  first  duly  ad- 
vertised the  sale  according  to  law  to 
take  place  at  (here  set  out  the  time 
and  place  of  sale  as  advertised)  did 
offer  the  premises  for  sale  at  public 
auction  and  your  petitioner  having  bid 

the  sum  of dollars,  which  said 

gum  was  greater  than  that  bid  by  any 
one  else  at  said  sale,  the  sheriff  did 
then  and  there  publicly  and  according 
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to  law,  sell  said  premises  to  your 
petitioner  for  said  sum,  he  being  the 
highest  bidder  therefor. 

That  in-  pursuance   of  said  sale   the 

said    sheriff    on    the   day    of 

-,  19 — ,  executed  and  delivered 


to  your  petitioner  a  deed  of  convey 
ance  of  said  premises,  whereby  the  said 
sheriff  did  bargain,  sell,  assign,  grant, 
transfer  and  convey  unto  your  peti- 
tioner, his  heirs  and  assigns,  all  and 
singular  the  said  premises  with  their 
appurtenances,  to  have  and  to  hold  the 
same  to  his  and  their  use  forever;  and 
that  said  conveyance  was  afterwards 
duly  acknowledged  by  the  said  sheriff 
and  duly  recorded,  as  will  more  fully 
appear  by  reference  to  said  deed. 

And  your  petitioner  further  shows 
that  at  the  time  of  said  sale  the  de- 
fendant C.  D.  was  and  still  is  in  pos- 
session  of   said   premises,   and   on   the 

day  of -,  19 — ,  and  at 

divers  times  since  your  petitioner  ex- 
hibited to  the  defendant  said  deed  of 
conveyance  duly  acknowledged  and 
recorded  as  aforesaid,  and  demanded  of 
him  possession  of  said  premises,  but 
that  the  defendant  has  hitherto  refused 
and  still  does  absolutely  refuse  to  de- 
liver the  same  to  your  petitioner. 

Wherefore  your  petitioner  prays  that 
a  writ  of  assistance  may  issue  from 
this  court  commanding  the  sheriff  of 
said  county  to  put  your  petitioner  in 
possession  of  said  premises  and  for 
such  other  and  further  relief  as  may 
be  just. 


ASSOCIATIONS 

[See  9  Standard  Proc.  118.] 

ASSUMPSIT  , 

[See  9  Standard  Pkoc.  118.] 


ATTACHMENT 

[jSee  9  Standard  Proc.  124.] 
■  Garnishment,   see   Garnishment. 

Affidavit  for  Specific  Attachment. 

A.  B.,  plaintiff  in  the  above  entitled 
action,  being  duly  sworn,  on  oath  de- 
poses and  says,  that  his  claim  in  this 
action  against  the  defendant  J.  K.  is 
for  money  due  upon  a  promissory  note 
(or  otherwise),  and  that  it  is  a  just 
claim;  that  he  believes  he  ought  to  re- 
cover thereon  the  sum  of dol- 
lars, for  which  he  has  a  lien  on   (here 


describe  the  property  against  which  at- 
tachment is  sought)  described  in  his 
complaint  by  virtue  of  a  mortgage 
therewith  exhibited;  and  said  (proper- 
ty) is  about  to  be  sold,  concealed  or 
removed  from  this  state  (or  that  he 
has  reasonable  cause  to  believe  and  does 
believe  that  unless  prevented  by  this 
court  the  said  property  will  be  sold, 
etc.)  A.  B. 

Subscribed  and  sworn  to  before  me, 
this  day  of  ,  19 — . 


Notice  of  Levy  of  Attachment  of  Proi)- 
erty  in  Hands  of  Third  Person. 

(Title  of  cau^e  and  venue.) 
'  I  hereby  certify  the  within  to  be  a 
true  copy  of  the  original  "^warrant  of 
attachment,  as  issued  to  me  in  the 
within  named  action,  and  that  the  at- 
tachment, of  which  the  within  is  a  true 
copy',  is  now  in  my  hands  and  that  by 
it  I  am  commanded  to  attach '  all  the 
estate,  real  and  personal,  including 
money  and  bank  notes  of  the  within 
named  defendant,  C.  D.,  within  my 
county,  except  such  articles  as  are  by 
law  exempt  from  execution,  and  to 
take  into  my  custody  all  books  of  ac- 
count, vouchers,  and  papers  relating  to 
the  property,  debts,  credits  and  effects 
of  said  defendant,  together  with  all 
evidences  of  title  to  real  estate;  and 
that  all  such  property,  debts  and  ef- 
fects, and  all  rights  and  shares  of 
stock  with  all  interest  and  profits  there- 
in and  all  dividends  thereon  or  there- 
from, belonging  to  the  said  defendant 
now  in  your  hands  and  possession  or 
under  your  control,  will  be  liable  to 
said  warrant  of  attachment  and  are 
hereby  attached  by  me,  and  you  are 
hereby  acquired  to  deliver  such  moneys, 
bank  notes,  vouchers,  evidences  of  title 
to  real  estate,  shares  of  stock,  interest, 
profits  and  dividends  thereon,  and  all 
property  capable  of  manual  delivery 
into  my  custody  forthwith  and  without 
delay. 

And  I  hereby  require  you  to  furnish 
me  with  a  certificate  in  that  behalf 
as  required  by  the  (Code  of  Procedure), 
of  any  rights,  shares,  debts  or  other 
property  of  said  defendant,  incapable 
of  manual  delivery,  and  in  default 
thereof  you  will  be  liable  to  the  exami- 
nation and  attachment  in  such  case 
provided  by  law. 
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Dated  at r 

of  ,  19- 


-j  this 


day- 


Sheriff  of  the  eounty  of 


Based  on  O'Brien  v.  Mechanics' '& 
Traders'  F.  Ins.  Co.,  56  N.  Y.  52. 

Bond  to  Indemnify  Officer. 

Know  all  men  by  these  presents  that 
■we,  A.  B.,  as  principal,  and  J.  K.  and 
G.   F.,    as   sureties,    of   the    county   of 

,   and    state   of   ,   are 

held   and  firmly  bound  unto  L.  M.  in 

the  sum  of dollars,  to  be  paid 

to_  said  L.  M.,  his  heirs,  executors,  ad- 
ministrators or  assigns,  for  which 
payment,  well  and  truly  to  be  made,  we 
bind  ourselves  and  our  heirs,  executors 
and  administrators,  jointly  and  several- 
ly,   firmly,    by    these    presents,    sealed 

with    our    seals   this   day    of 

.   19—. 

The  condition  of  the  foregoing  obli- 
gation is  such  that  whereas  the  above 

bounden  A.  B.  on  the  day  of 

,  19 — ,  placed  in  the  hands  of 

said  L.  M.,  sheriff  of  said  county,  an 
attacBment  writ  in  favor  of  said  A.  B. 
against  the  estate  of  X.  T.,  issued  out 

of   the  court  of   said  county 

of  ,   on   the  day   of 

,  19 — ,  and  returnable  to  the 

next  term  of  said court  to  be 


held  on  the  

19 — ,  for  the  sum  of 


day  of 


dollars. 


and  has  caused  the  said  L.  M.  to  levy 
said  attachment  writ  on  the  property 
of  said  X.  Y.  described  as  follows,  to- 
wit  (here  describe  property  attached). 
Now,  therefore,  if  the  said  A.  B.  shall 
secure  and  hold  harmless  the  said  L. 
M.,  sheriff  as  aforesaid,  from  all  loss, 
cost,  damage  or  expense,  to  which  he 
may  be  subjected  by  reason  of  said 
levy,  if  it  shall  afterwards  appear  that 
the  property  which  may  be  levied  on 
does  not  belong  to  said  defendant,  or 
is  not  subject  to  levy  and  sale,  then 
this  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  effect. 

A.  B.  (seal) 
J.  K.  (seal) 
G.    F.    (seal) 

Becelpt  to  Attaching  Ofacer. 
Received    of    J.    K.,    sheriff   for   the 

county  of  ,  state  of  1 

dollars,  lawful  money  of  the 

United  States,  all  of  which  is  this  day 
attached  as  the  property  of  C.  D.  at 
tho  suit  of  A.  B.,  of  the  town  of 
. ,  in  said  county,  against  said 


C.   D.    of    said 
demanding 


— ,   as   per  writ 

dollars    damages 

and   costs   of   suit,   and   returnable   to 

the term  of  the court 

within  and  for  said  county  on  the 
; —  day  of  ,  19—. 

Which  said  property  we. hereby  joint- 
ly and  severally  acknowledge  to  be  the 
proper  estate  of  said  defendant,  and 
to  be  of  the  value  of dollars. 

And  we  further  jointly  and  severally 
agree  to  keep  the  same  at  our  own 
risk  and  expense  and  to  redeliver  the 
same  to  the  said  J.  K.,  sheriff,  or  his 
order,  on  demand,  and  on  failure  so 
to  do,  to  pay  the  said  J.  K.,  sheriff  as 
aforesaid,    for    said    property    at    the 

above    valuation    of    dollars, 

and  hold  him  harmless  from  all  loss, 
cost,  damage,  or  expense  he  may  sus- 
tain thereby. 

Dated  at ,  this day 

of  ,  19—. 

C.    D.    (seal). 
L.    M.    (seal) 

Based  on  Von  Wettberg  v.  Carson,  44 
Conn.  288. 

j^davlt  and  Claim  of  Third  Peiion  to 
Attached  Property. 

J.  K.,  deing  duly  sworn,  says  that 
on  the day  of ,  19 — , 


L.  M.,  sheriff  of 


county,  under 


and  by  virtue  of  a  writ  of  attachment 
issued  in  said  action,  attached,  as  the 
property  of  the  above-named  defendant, 
personal  property  described  as  follows; 
(insert  description) ;  that  at  the  time 
of  said  attachment  the  said  property 
was  not  the  property  of  said  defendant 
but  was  and  is  the  property  of  affiant, 
who  acquired  title  to  said  property  In 
the  following  manner  (state  manner 
of  acquiring  title);  that  the  value  of 

said  property  is  dollars,  and 

this  affidavit  is  made  for  the  purpose 
of  obtaining  the  possession  of  said 
property. 

To  L.  M.,  sheriff  of  county: 

I  hereby  claim  the  property  described 
in  the  above  affidavit  and  demand  pos- 
session of  the  same. 

Application  for  Order  to  Sell  Perish- 
able Property. 
The  petition  of  A.  B.,  plaintiff  in 
the  above  entitled  action  (or  C.  D., 
defendant)  respectfully  represents  to 
the  court  herein,  that  under  and  by  vir- 
tue of  a  writ  of  attachment  issued  in 
the  above  entitled  cause,  J.  K.,  sheriff 

of  said  county  of  ,  on  the 

day  of ,  19-—,  levied 
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upon,  seized  and  took  (here  describe 
the  property),  which  is  perishable  in 
its  nature  and  unless  sold  or  otherwise 
disposed  of  will  deteriorate  in  value,  or 
even  become  valueless,  prior  to  the 
time  of  final  judgment  in  the  above 
named  action  (or  in  case  of  live  stock, 
allege  the  great  expense  of  keeping); 
that  it  will  be  to  the  interest  of  both 
parties  hereto  and  will  further  the  ends 
of  justice  that  the  said  property  be 
sold  and  the  proceeds  of  the  sale  there- 
of held  subject  to  the  determination 
of  the  above  action. 

Wherefore  your  petitioner  prays  that 
an  order  be  granted  directing  the  sale 
of  said  property  as  soon  as  expedient, 
in  the  manner  required  by  law. 

Application  for  Beductiou  of  Excesslvo 
Attachment. 

C.  D.,  the  defendant  above  named, 
says: 

I.  That  in  the  above  entitled  action 
pending  in  said  court,  the  plaintiff,  A. 
B.,  alleges  that  the  defendant  is  in- 
debted to  him  in  the  sum  of  

dollars  and  claims  dollars  ifB 

es. 


II.  TTiat  in  said  action,  property  be- 
longing to  said  defendant  of  the  value 

of  dollars,  has  been  attached 

by  J.  K.,  sheriff  of  said  county,  under 
and  by  virtue  of  a  writ  of  attachment 
issued  therein,  said  property  so  at- 
tached being  described  as  follows,  to- 
wit:  (here  describe  the  attached  prop- 
erty). 

III.  That  said  defendant  believes 
that  said  plaintiff  has  no  reasonable 
ground  for  alleging  said  indebtedness 
of  dollars,  or  reasonable  ex- 
pectation of  recovering  judgment  there- 
for or  claiming  damages  in  the  said 
amount  of  dollars. 

IV.  That    the    Said    attachment   for 

the  sum  of dollars  is  excessive, 

oppressive  and  vexatious. 

Wherefore  the  said  plaintiff  prays 
this  honorable  court  to  cite  said  A.  B., 
the  plaintiff   (or  L.  M.,  his  attorney) 

to  appear  before  him  on  the  

day  of  ,  19—,  then  and  there 

to  give  a  bill  of  particulars  of  his  said 
claim  and  to  state  under  oath  the 
amount  thereof;  and  that  so  much  of 
said  above  described  property  as  is  not 
reasonably  required  to  secure  the  pay- 
ment of  the  said  alleged  claim  of  the 
plaintiff  together  with  costs,  may  be 
released  from  said  attachment. 


Petition  for  Intervention  by  Third 
Person  Whose  Property  Is  Attached. 

The  petition  of  J.  K.  respectfully 
shows: 

That  L.  M.,  the  sheriff  of  

county,  on  the  day  of 


19 — ,  by  virtue  of  a  writ  of  attachment 
issued  in  the  above  entitled  action,  at- 
tached as  the  property  of  the  defend- 
ant and  now  unlawfully  holds  under 
said  writ,  the  tuiloiving  described  per- 
sonal property:    (describe  property). 

That  the  said  property  was  and  is" 
the  property  or  the  petitioner,  and  that 
the  defendant  nad  not  at  the  time  of 
the  said  attacnment,  nor  has  he  now 
any  right,  title,  or  interest  therein. 

Wherefore  your  petitioner  asl^  leave 
to  intervene  I  in  this  action  and  prays 
that  said  property  may  be  released 
ifrom  said  attachment  and  for  such 
other  relief  as  may  be  just. 


ATTORNEYS 

[See  9  Standard  Peoc.   139.    See  alto 
Lawyer  and  Client.] 

AUDITA  QUEBEIJl 

[See  9  Standard  Pboc.  143.] 
Application  for  Writ. 
(Title.) 

The  petition  of  ,  respect- 
fully shows: 

That  (etc.,  setting  forth  the  facts 
justifying  the  rendering  of  the  relief 
sought). 

Your  petitioner  therefore  prays  the 
that,  by  reason  of  the  premises  he  is 
unjustly  oppressed,  and  also  complains 
that  (etc.,  setting  forth  other  com- 
plaints). 

Your  petitioner  therefore  prays  the 
court   to   allow  him   a  writ   of  audita 

querela  against  the  said  ,  and 

that    his    complaint    being    heard,    the 

said    be    called    beifore    the 

court  and  that  justice  be  caused  to  be 
done  to  your  petitioner;  that  the  judg- 
ment obtained  upon  the  said  

shall  be  stricken  from  the  record,  set 
aside  and  declared  void  for  the  cause 
herein  set  out,  and  that  (stating  spe- 
cifically any   other  relief   sought). 

And  your  petitioner  will  ever  pray. 
(Verification.) 

Based  on  Newhart  v.  Wolfe.  102  Pa. 
561. 


BAILMENTS. — See    Personal    Paop- 

BRTT. 
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BANKRUPTCY  PEOCEEDINOS 

[See  9  Standakd  Proc.  143.] 
Puis   Darrein    Continuance,    see    Abate- 
ment, Pleas  op. 
Complaint  hy  assignee  in  bankruptcy  to 
set    aside    fraudulent    conveyance,   see 
Fraudulent  Conveyances. 
Petition  to  Intervene. 
.United    States    district    court,   for    the 

district  of  . 

In  Bankruptcy. 
In  the  Matter  of 


Alleged  Bankrupt 
To    the    honorable 


,     iNo. 


-,   judge   of 


the     district    court    of    the    United 
States   for   the   district   of 


The  petition  of 


respectfully   represents    and    alleges; 

That  he  is  a  creditor  of  and  has  a 
Tirovable   unsecured   claim   against   the 

above   named   ,  amounting   to 

dollars;   that  the  nature  and 


amount  of  said  claim  is  as  follows,  to 
wit:     (here    state   amount   and   nature 
of  claim) ;    that  no  part  of  said  claim 
has  ever  been  paid   although  payment 
of  same  has  been  demanded. 

That    the    petition    filed    herein    by 

,   praying    that    said   ■ 

be  adjudged  an  involuntary  bankrupt, 
is  still  pending,  and  that  your  petition- 
er desires  to  join  in  the  said  petition. 

Wherefore  your  petitioner  prays  that 
he  be  allowed  to  join  in  said  petition 
of  said  . 

Petition    After   Adjudication   for   Ap- 
pointment   of   Receiver   by   Referee 
and  the  Consent  of  Creditors  There, 
to. 
(Title,  etc.) 

To  ,  Esq., 

Eeferee  in  Bankruptcy. 

The  petition  of respectfully 

shows: 

That  he  is  a  creditor  of ,  the 

bankrupt   herein,   and   has   a   provable 

claim  for dollars. 

That  said  ■  was  duly  ad- 
judicated   a    bankrupt    herein    on    the 

day  of  ,  19—,  and  on 

the  same  day  this  proceeding  was  duly 
referred  but  that  a  trustee  herein  can- 
not be  appointed  for  some  time. 

That  the  value  and  assets  of  the 
bankrupt's  estate  are  substantially  aa 
follows,  viz: 

(Here  state  full  particulars.) 
That  to  preserve  said  estate  a  tem- 
porary receiver  must  be  appointed  to 


take  charge  of  the  same  for  the  fol- 
lowing reasons:    (state  fully). 

That  it  is  necessary  and  for  the  best 
interest  of  all  the  creditors  of  this 
estate  that  the  business  of  the  said 
bankrupt  be  continued  until  a  trustee 
can  be  duly  appointed  and  qualify  for 
the  following  reasons:  (state  fully). 

That  no  previous  application  has 
[been  made  to  this  court  for  the  order 
hereinafter  asked. 

Wherefore,   etc. 

Consent  of  Creditors. 
We,  the  undersigned  creditors  of  said 
bankrupt,  holding  unsecured 'claims  in 
the  amounts  set  oppoSite  our  names,  do 
hereby  consent  to  and  request  the  ap- 
pointment of  ^  receiver  herein. 


Petition  by  Receiver  to  Continue  Eusi> 


To    the    district    court    of    the   United 
States,  for  the  district  of 

respectfully 


The  petition  of  ■ 
shows: 
That  on  the 


day  of 


19 — .  your  petitioner  was  duly  ap- 
pointed temporary  receiver  herein  and 
duly  qualified  by  filing  the  required 
bond. 

That  as  such  receiver  he  has  taken 
possession  of  the  following  property, 
assets  and  effects  of  the  bankrupt,  to- 
wit:    (here  describe  property). 

That  the  said  bankrupt  was  at  the 
time  of  the  adjudication  herein  carry- 
ing on  the  business  of  manufacturing 

automobile  radiators  at  ,  and 

had  on  hand  a  large  amount  of  mate- 
rial in  process  of  manufacture,  and  a 
large  number  of  partially  completed 
radiators,  and  had  a  considerable  num- 
i)er  of  unfilled  orders;  that  the  value 
of  said  material  and  unfinished  radia- 
tors would  be  greatly  increased  by  the 
use  of  the  said  material  in  completing 
the  manufacture  of  said  unfinished 
radiators;  that  otherwise  the  value  of 
the  same  will  be  largely  lost  to  the 
estate. 

That  your  petitioner  believes  it  is 
to  the  best  interest  of  the  estate  that 
he  be  permitted  to  continue  said  busi- 
ness until  such  time  as  the  materials 
now  on  hand  shall  have  been  manufac- 
tured  into   finished    radiators. 

Wherefore  your  petitioner  respect- 
fully prays  that  he  be  authorized  and 


28 


BANKBUPTCY  PROCEEDINGS 


empowered  to  continue  said  business  as 
formerly  conducted  by  the  bankrupt 
for  the  period  of days,  or  un- 
til such  materials  shall  have  been  man- 
ufactured into  finished  radiators;  and 
that  in  the  conduct  of  said  business 
he  may  be  empowered  to  enter  into 
such  contracts  and  incur  such  expense 
as  to  him  shall  seem  necessary  for  the 
conduct  of  said  business. 

Petition  to  Amend  Schedule. 

Tour-  petitioner    respectfully    shows: 

That  on  the day  of  , 

19 — ,  he  .was  duly  adjudged  a  bank- 
rupt and  he  duly,  filed  his  schedules  as 
required  by  law. 

That  when  your  petitioner  filed  his 
said  schedules,  through  inadvertence 
and  mistake,  he  omitted  from  his  said 
schedule  the  names  of  certain  creditors 
and  the  statutory  facts  regarding  their 
said  claims;  that'  said  names  and  facts 
are  ■  as  follows:  (here  set  forth  the 
names  of  omitted  creditors  and  de- 
scription of  their  claimS). 

That  the  above  mentioned  creditors 
who  were  so  omitted  have  not  been 
notified  of  the  first  meeting  of  cred- 
itors. 

That  when  the  schedules  of  property 
belonging  to  your  petitioner  were  pre- 
pared and  filed  your  petitioner  through 
inadvertence  and  mistake  omitted 
therefrom  certain  interests  in  property 
which  he  held,  which  said  interests 
were  as  follows:  (here  describe  prop- 
erty and  interests  omitted). 

That  there  has  been  no  previous  ap- 
plication for  the  order  hereinafter 
asked. 

Wherefore  your  petitioner  prays  for 
an  order  allowing  him  to  amend  his 
said  schedules  in  the  manner  above  set 
forth,  and  that  notice  may  issue  ac- 
cordingly. 

Petition    That    Bankrupt    Turn    Over 
Concealed  Property. 

(Title,  etc.) 

To  ,  referee  in  bankruptcy: 

The  petition  of  respect- 
fully shows: 

That  he  is  the  duly  qualified  and 
acting  trustee  herein. 

That  he  has  examined  the  bankrupt 
and  other  witnesses  in  this  proceeding 
and  has  further  examined  the  books  of 
said  bankrupt,  and  from  said  examina- 
tion and  testimony  he  is  convinced  and 
believes  that  said  bankrupt  has  in  his 
possession  and  under  his  control  prop- 
erty and  assets  that  belong  to  his  said 


estate,  described  as  follows:  (here  de- 
scribe concealed  property),  which  said 
property  and  assets  said  bankrupt  is 
fraudulently  concealing  from  your  pe- 
titioner, as  trustee  of  said  bankrupt 
estate. 

That    the    value    of    said    concealed 

property  and  assets  is  at  least  

dollars. 

That  the  source  of  knowledge  and 
ground  of  belief  of  your  petitioner  aa 
to  said  concealment  of  said  property 
are  as  follows,  viz:  (here  state  fully 
source  of  knowledge  and  from  whom 
obtained). 

That  no  previous  application  has 
been  made  for  an  order  herein. 

Wherefore  your  petitioner  prays  that 
an  order  may  issue  from  this  court  to 
said  bankrupt  ordering  and  directing 
him  forthwith  to  turn  over  to  your 
petitioner  as  trustee  of  said  estate,  said 
property  and  assets  so  concealed  as 
aforesaid,  and  for  such  other  and  fur- 
ther relief  as  may  be  just. 

Petition  of  Trustee  to  Bring  Suit. 

(Title,  etc.) 

To    the    United    States    district    court 
for  the  district  of  : 


The  petition  of 


shows: 


That  he  is  the  duly  qualified  and 
acting  trustee   herein. 

That  among  other  assets  of  said 
bankrupt  estate  there  came  into  the 
hands  of  your  petitioner  as  said  trus- 
tee a  certain  contract  bearing  date  of 

the   day    of   ,    19 — , 

between  the  bankrupt  and  one  . 

That,  as  your  petitioner  is  informed 
and  believes,  at  the  time  of  the  adjudi- 
cation herein  the  said  bankrupt  had 
completed  said  contract  in  accordance 
with  the  terms  thereof. 

That  he  has  caused  the  said  

to  be  examined  under  §210  of  the  bank- 
ruptcy laws  of  1898,  and  that  said 
denies  that  he  owes  the  bank- 


rupt any  sum  of  money  by  reason  of 
said  contract.  ' 

That  your  petitioner  has  been  ad- 
vised by  competent  counsel  that  he,  as 
trustee,  has  a  good  and  valid  cause  of 

action  against  said under  said 

contract;  that  the  creditors  herein 
have  requested  your  petitioner,  as  trus- 
tee, to  institute  legal  proceeding 
against  said  to  enforce  pay- 
ment of  the  amount  claimed  to  be  due 
under  said  contract. 

That  no  previous  application  has 
been  made  for  the  order  herein  prayed 
for. 
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Wherefore  your  petitioner  prays  for 
an  order  authorizing  and  permitting 
him    to    bring    suit    against    the    said 

,  in  the .  court  for  the 

county  of  ■ ,  and  prosecute  the 

same  to  final  judgment. 

AfS.davit  as  to  Exemptiong. 

(Title,  etc.) 

,  being  duly  sworn,  deposes 

and  says: 

That  on  the day  of 


19 — ,  he  was  duly  adjudged  bankrupt 

in  this  court.    That  on  the  

day,  of ,  19—,  he  duly  filed  his 

schedules  herein;  that  schedule 

sets  forth  the  property  to  which  the 
afS^nt  is  entitled  as  exempt  under  the 
law  of  the  state  of  . 

That  he  resided  in  said  state  for  the 
period  of  six  months,  next  preceding 
the  filing  of  his  petition  of  bankruptcy. 

That   said  property  is  of   the   value 

of  dollars,   as  follows:    (here 

set  forth  the  estimated  value  of  each 
exemption  separately). 

That  said  property  as  above  de- 
scribed should  be  set  ofE  to  affiant  as 
exempt  property  under  the  law. 

(Jurat.) 

Objection  to  Trustee's  Account. 
(Title,  etc.) 

,  a  creditor  and  person  in- 
terested in   the   above   entitled   estate, 

appearing    by   ,    his   attorney, 

hereby  excepts  to  the  trustee 's  account 
filed  herein  in  the  following  particu- 
lars: 

I.  He  objects  to  the  following  items 
of  expenditure  as  unnecessary,  unwar- 
ranted and  unlawful:  (here  describe 
items  of  account  objected  to)  and  asks 
that  the  trustee  be  surcharged  there- 
with. 

II.  He  objects  to  the  account  on  the 
ground  that  the  trustee  has  failed  to 
account  for  the  following  assets  be- 
longing to  the  estate  (here  enumerate 
and  describe). 

in.  He  objects  to  said  account  on 
the  ground  that  the  said  trustee  has 
wasted  and  negligently  lost  the  follow- 
ing assets  belonging  to  said  estate 
(here  describe). 

IV.  (Set  forth  specifically  other 
grounds  of  objection.)  , 

Wherefore  your  petitioner  respect- 
fully prays  that  the  said  account  be 
not  allowed;  that  the  trustee  be  not 
discharged  until  he  has  accounted  for 
the  matters  above  set  forth. 


Dated  at 

of ,  19- 


-,  this  ■ 


29 


day 


Creditor. 

Petition  to  B«claim. 
(Title,  etc.) 

To    the    district    court   of    the   Unitfed 
States   for   the  district   of 


The  petition  of 
shows: 


respectfully 


That  at  all  the  times  mentioned  here- 
in,   ,  the  said  bankrupt,  was  a 

merchant  engaged  in  business  in  the 
city  of  . 

That  your  petitioner  owns  and  is  en- 
titled to  the  immediate  possession  of 
the  property  set  forth  in  the  schedule 
annexed  hereto  marked  "A"  and 
made  a  part  hereof.  That  said  prop- 
erty is  of  the  value  of  —— — -  dollars. 

That  your  petitioner  is  informed  and 
believes  that  on  the  ' day  of 


-,  19 — ,  an  involuntary  petition 
in    bankruptcy    was    filed    against    the 

said in  this  court;  that  on  the 

day   of  ,   19 — ,   said 


was  duly  adjudged  a  bank- 
rupt, and  one  ,  was  duly  ap- 
pointed  as  receiver   in  bankruptcy  of 

the  said  ,  and  that  after  his 

said  appointment  the  said  receiver  took 
possession  of  and  now  continues  in  pos- 
session of  the  property  described  in 
said  schedule  "A." 

That  said  property  is  in  the  same 
condition  in  which  it  was  at  the  time 
of  delivery  by  your  petitioner  to  said 


That  before   the   filing  of  this  peti- 
tion,    your     petitioner     demanded     of 
■,  receiver,   the   return   of   said 


goods  and  merchandise  described  in 
said  schedule  "A,"  but  said  demand 
was  refused  by  said  receiver. 

That  at  divers  times  prior  to  the 
filing  of  said  petition  in  bankruptcy, 
the  said  ,  by  false  and  fraud- 
ulent representations,  induced  your  pe- 
titioner to  sell  and  deliver  to  him  the 
goods  and  merchandise  described  in 
said  schedule  "A,"  and  by  such  false 
and  fraudulent  representations  made 
with  the  intent  to  defraud  and  deceive 
the  plaintiff,  said  ,  ^ell  know- 
ing that  the  plaintiff  relief  upon  the 
truth  of  said  false  and  fraudulent  rep- 
resentations, procured  said  property  to 

be   delivered   into   his   said  's 

possession. 

That  at  the  time  the  said  goods  and 
merchandise  were  so  delivered  to'  said 
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' by  reason  of  said  false  rep- 
resentations, the  said  was  in- 
solvent and  unable  to  pay  his  debts 
in  full,  and  said  false  representations 
were  made  with  full  knowledge  of  his 
said  insolvency;  and  were  made  with 
intent  to  defraud  and  deceive  your  pe- 
titioner and  with  the  intent  to  obtain 
possession  thereof,  and  with  the  intent 
and  design  not  to  pay  for  the  same 
when  the  term  of  credit  upon  which 
the  same  had  been  purchased  should 
have  terminated. 

That   the   said  false   and   fraudulent 
representations    which    were    made    to 

the   petitioner   by   said   were 

as  follows:  (here  set  out  in  full  the 
false  representations). 

Wherefore     your     petitioner     prays 

that     ,      temporary      receiver 

herein,  be  directed  to  deliver  to  your 
petitioner  all  of  the  said  property  de- 
scribed in  said  schedule  "A"  upon 
condition  that  your  petitioner  file  a 
bond  with  the  clerk  of  this  court  in  a 
sum  to  be  approved  by  the  court,  con- 
ditioned that  if  your  petitioner  fails 
to  establish  his  right,  title  and  interest 
in  and  to  said  property,  then  and  in 
that  event  your  petitioner  will  repay 
to  the  said  temporary  receiver  or  trus- 
tee hereafter  to  be  elected,  the  value 
of  said  property  and  reimburse  him  fdr 
all  loss,  cost  or  expense  to  which  he 
may  be  subjected  by  reason  of  this 
order;  and  that  your  petitioner  have 
such  other  and  further  relief  as  may 
be  just. 

Petition  to  Revoke  Discharge. 

(Title,  etc.) 

To  the  honorable  ,  judge  of  the 

district  court  of  the  United  States 
for  the  district  of  ; 


The    petition    of 
fully  shows: 


respect- 


That  he  is  a  creditor  herein;  that 
his  claim  against  said  estate  was  filed 
and  allowed  in  the  sum  of 


dollars;  that  said  claim  is  affected  by 
the  discharge  herein. 

That  said  was,  in  this  court,  v 

duly    adjudged     a    bankrupt     on     the 

day   of   ,   19—,   and 

thereafterwards  on  the  day  of 

,    19 — ,    by    an    order    of    this 

court  was  discharged  from  his  debts; 
that  one  year  has  not  expired  since 
the  date  of  said  order  granting  said 
discharge. 

That  since  the  granting  of  said  dis- 
charge your  petitioner  has  acquired 
knowledge    of    the    following    facts- 


(here  set   forth  facts  which  would  be 
grounds  for  revocatioii). 

That  the  sources  of  your  petitioner's 
knowledge  and  information  are  as  fol-- 
lows:  (here  set  forth  fully  sources  of 
information). 

That  your  petitioner  had  no  knowl- 
edge of  the  facts  above  set  forth  prior 
to   the  granting  of   said  discharge. 

That  said  discharge  was  obtained  by 
said  bankrupt  through  fraud. 

Wherefore  your  petitioner  'prays  for 
an  order  revoking  said  discharge,  on 
the  ground  of  fraud  in  obtaining  the 
same  and  for  ,such  other  and  further 
relief  as  may  be  just. 


BANKS  AND  BANEINO 

[See  9  StandakJd  Prog.  181.] 
Complaint   by    hank   against   agent   for 

indemnity,  see  Indemnitt. 
Insolvency,    complaint    hy    creditor    to 

close  up   business,   etc.,   see  Coepoea- 

TIONS. 

Complaint  by  Bank  To  Recover  Amount 
of  Check  Paid  by  Mistake. 
The   plaintiff   in   the    above    entitled 
action  complains  against  the  defendant 
herein  and  alleges: 

I.     That   the   plaintiff   is   a   corpora- 
tion duly  organized  and  existing  under 

the  laws  of  the  state  of  ,  and 

engaged    in    the    banking   business    at 


II.  That  at  times  prior  to  the 

day  of  ,  19—,  the   defendant 

had  an  account  with  this  plaintiff  at 
such  bank  and  made  deposits  of  money 
with  the  plaintiff,  which  said  sums  of 
money  the  plaintiff  held  subject  to  the 
defendant's  written  order  for  payment. 

III.  That   on    the   — day   of 


,  19 — >  the  defendant  presented 
to  the  plaintiff  his  written  order  to 
pay  himself  the  sum  of  ■ dol- 
lars; that  on  said  day  the  amount  held 
by  the  plaintiff  on  deposit  for  the  de- 
tendant  as  aforesaid  was  the  sum  of 
— — — -  dollars,  but  that  the  plain- 
tiff believing  that  the  amount  so  held 

on   deposit   as   aforesaid   was  

dollars   or  more,  paid  to  the  defendant 

the  said  sum  of  dollars  upon 

'"^   ^^"^   written   order;     that    on    the 

1   •  i.«  ■,.•''  "■^  ~ as  soon  as  the 

plaintiff  discovered  said  error  and  over- 

defendant  thereof  and  demanded  repay. 
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"lent  of  said  sum  of 


dollars, 


Which  the  defendant  refused  and  S 
ever   since  refused   to  do. 
Wherefore,  etc. 

Complaint   Against    Bank   for   PaylnK 
Forged  Check. 

I.  That  defendant  is  (continue  as  in 
paragraph  I  of  preceding  form). 

II.  That    on,    to-wit,    the 

day  of ,  19_   the  plaintiff  had 

an  account  with  the  defendant  as  such 
bank  and  from  time  to  time  made  de- 
posits of  money  with  the  defendant 
which  the  defendant  held  subject  to 
the  plaintiff 's  written  order  Jor  pay- 
ment. 

III.  That   on,   to-wit,    the 

day  of  .  19—^  one  C.  D.  pre- 
sented at  said  defendant's  bank  a  cer- 
tain check  or  written  order  for  pay- 
ment of  money,  which  said  check  or 
order  for  payment  purported  to  have 
been  signed  by  the  plaintiff  and  was  in 
the  words  and  figures  following,  viz.: 
(here  insert  copy  of  check  together 
with    all    indorsements   thereon). 

IV.  That  said  check  or  order  for 
payment  was  not  and  never  had  been 
signed  by  the  plaintiff. or  by  any  per- 
son thereunto  authorized  by  him,  but 
the  plaintiff's  signature  to  said  check 
or  order  for  payment  was  false, 'ficti- 
tious, forged  and  counterfeit. 

V.  That    on,     to-wit,     the   

day  of ,  19—,  the  said  defend- 
ant by  its  servants  and  agents  negli- 
gently and  wrongfully  paid  to  said  C. 
D.  the  amount  of  said  false  and  forged 
check  or  order  for  payment,  to-wit,  the 

sum  of  dollars,  and  deducted 

the  said  sum  of  dollars  from 

the  moneys  of  the  plaintiff  so  held  on 
deposit  as   aforesaid. 

VI.  That  as  soon  as  the  plaintiff 
discovered  that  said  check  or  order  for 
payment  was  false  and  forged  and  that 
the  amount  thereof  had  been  paiS  by 
the  defendant  to  said  C.  D.  and  de- 
ducted from  the  plaintiff's  said  moneys 
so  deposited  as  aforesaid,  the  plaintiff 
notified  the  defendant  that  said  check 
or  order  for  payment  was  false  and 
forged,  and  requested  the  defendant  to 
credit  the  plaintiff's  said  account  with 

the  sum  of  dollars,  being  the 

amount  which  defendant  had  wrong- 
fully deducted  from  the  plaintiff's  said 
moneys  so  deposited  as  aforesaid. 

VII.  That  the  defendant,  though  re- 
quested,   refused    and    ever    since    has 


refused  to  credit  the  plaintiff's  said  ac- 
count with  the  sum  of dollars, 

OP  to  pay  to  the  said  plaintiff  the  said 
sum. 
Wherefore,  etc. 

Complaint  for  Refusal  To  Repay  De- 
posit. 

I.  (As  in  paragraph  I  of  preceding 
form.) 

II.  That    on    the    day    of 


— ; ,   19 — ,   the   plaintiff  deposited 

with  defendant,  in  the  course  of  its 
said  banking  business,  subject  to  plain- 
tiff's order,  the  sum  of  dol- 
lars. 

III.     That    on    the   day    of 


,  19 — ,  plaintiff  demanded  from 

the    said    defendant    the    said    sum    of 

dollars,  which  said  sum  or  any 

part  thereof  the  said  defendant  then 
and  there  refused  and  ever  since  has 
refused  and  now  refuses  to  pay  to  the 
plaintiff,  to  his  damage  in  the  sum  of 
dollars. 

Wherefore,   etc. 
Answer  That  Bank  Used  Diligence  tn 

Presenting  Check  or  Draft. 
(Title.) 

The  defendant  answering  the  com- 
plaint  on  file  herein  alleges  and  denies; 

That  if  it  ever  had  or  handled  the 
cheek  described  in  plaintiff's  petition, 
it  took  the  same  in  due  course  of  busi- 
ness, and  that  in  handling  the  same  it 
handled  it  in  the  ordinary,  customary, 
and  usual  manner  in  which  such  mat- 
ters are  handled  by  banks  doing  busi- 
ness in  the  city  of  ,  state  of 


and  elsewhere;  that  if  it  ever  • 
handled  said  check,  it  used  due  dili- 
gence and  all  care  necessary  and 
proper,  and  such  as  is  customary  in  an 
effort  to  collect  the  same;  that  it  was 
not  negligent  in  any  particular  in  any 
manner,  or  in  any  way,'  in  its  efforts 
to  collect  said  check;  that  if  it  ever 
handled  said  check,  it  presented  the 
same  promptly  for  payment  in  the 
usual  and  customary  manner  in  which 
such  items  are  handled  by  the  banks 

of    ,    and     in     such    prompt, 

usual,  and  customary  manner  as  plain- 
tiff knew  the  said  check  would  be 
handled  by  said  bank  when  the  same 
was  deposited  with  it  for  collection. 

That  if  it  ever  handled  said  check, 
the  same,  when  presented  promptly  and 
properly  and  through  the  proper  chan- 
nels, was  dishonored,  not  paid,  and  re-i 
turned  to  this  defendant,  and  im- 
mediately by  it  reported_  dishonored 
and  returned  to  the  plaintiff. 
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This  defendant  denies  that  it  has 
been  guilty  of  any  negligence,  neglect, 
or  carelessness  whatever  in  connection 
with  the  handling  of  said  check  or  its 
presentation  for  payment,  and  denies 
that  it  is  liable  to  the  _  plaintiff  in 
any  sum  whatever  in  this  case,  and 
of  this  it  puts  itself  upon  the  country. 
Dorchester  v.  Merchants'  Nat.  Bank, 
106  Tex.  201,  163  S.  W.  5. 


BASTARDY   PROCBEDINOS 

[See  9  SrANDAKiD  Pbor  182-] 
Complaint  on  Bond  Execu'ted  in  Bas- 
tardy Proceedings. 

(Title.) 

The  plaintiff  above-named  complains 
of  the  defendant  and  for  cause  of  ac- 
tion alleges: 

,     That  on  the  -^ day  of , 

19 — ;  there  was  pending  before  a  cer- 
tain justice  of  the  peace  of  — 

county,  state  of  — ,  a  certain  suit 


wherein  the   state   of 


ex  rel. 


was   plaintiff,   and 


the  defendant;  that  on  the 
day  of ,  in  said  year,  said  jus- 
tice required  said  defendant  to  enter 
into    a    bond,    in    the    penal    sum    of 

dollars,   conditioned   that   he 

would     be     and     appear     before     the 

court   at   the  term 


thereof, 


to    answer    to    the 


complaint  in  said  action,  which  was 
for  bastardy,  and  not  depart  without 
leave,  and  abide  the  judgment  and  or- 
ders of  the  court;  and  failing  so  to  do 
would  pay  such  sums  of  money  over 
to  such  persons  as  might  be  adjudged 
by  such  court.  . 

That  and  ,  defend- 
ants herein,  executed  their  bond,  con- 
ditioneH  as  aforesaid,  a  copy  of  which 
bond  is  hereto  attached  as  exhibit 
"A"  and  made  a  part  hereof;  that 
the  same  was  taken  and  approved  by 

the   said   justice   on   the  day 

of  ';  19—. 

That  default  has  been  made  in  the 
conditions  of  said  bond,  in  this;    that 

on  the day  of ,  19 — , 

such  proceedings  were  had  that  judg- 
ment was  rendered  in  said  suit  in  favor 
of  the  plaintiff,  and  against  said  de- 
fendaijt,  for  the  sum  of  dol- 
lars, and  costs  taxed  at  dol- 
lars, and  that  the  said  defendanf  pay 
or  repay  said  judgment,  and  failing 
therein  that  he  be  committed  to  jail; 
that  said  defendant  did  not  appear 
and  abide  the  orders  and  judgment  of 


the  court,  but  absconded  and  left  the 

state  of  ,  and  has  failed  and 

refused   to   pay   or   replevy   said  judg- 
ment. 

Wherefore,  etc.  Sustained  in  Clark 
et  al  V.  State,  125  Ind.  1,  24  N.  E. 
744,  holding  that  complaint  need  not 
demand  a  performance  of  the  condi- 
tions of  the  bond  prior  to  the  bringing 
of  the  action. 


BENEFICIAL  ASSOCIATION'S 

[See  4  Standard  Proc.  86.  See  also  As. 
sociATioNs;  Insurance;  Loan  Asso- 
ciations.] 


BETTING.  —  See  Gaming;  Elections. 


EIOAMY 

[See  9  Standard  Proo.  184i.] 

BILLS  AND  ANSWBBS 

[See  9  Standard  Proc.  185.      See    aiso 

Answers.] 

Answer  in  lieu  of  demurrer,  see  Equity 
Jurisdiction  and  Procedure. 

For  accounting,  see  Account  and  Ac- 
counting. 

For  injunction,  see  Injunctions. 

Motion  for  better  statement  of  nature 
of  claim  or  defense,  see  Equity  Juris- 
diction AND  Procedure. 

To  set  aside  assignment,  see  Assign- 
ment for  the  Benefit  of  Creditors. 

To  set  aside  judgment,  see  Bills  To 
Impeach  Judgments  and  Decrees. 


BILLS  AND  NOTES 

[See  9  Standaeid  Proc.  194t] 
Answer  that  ianTc  used  diligence  in  pre' 

senting    checJc    or    draft,    see    Banks 

and  Banking. 
Complaint    by    bank   against   agent   for 

negligence  in  presenting  checlc,  see  In- 
demnity. 
Complaint  by  bank  to  recover  amount  of 

check  paid  by  mistake,  see  Banks  and 

Banking. 
Forged    check,   complaint    against   banh 

for  paying,  see  Banks  and  Banking. 

Fraud  in  procuring,  answer,  see  Fraud 
AND  Deceit. 


BILLS  AND  NOT^S 
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Complaint  on  Lost  Note. 

The  plaintiff  in  the  above  entitled 
action  complains  against  the  defendant 
herein  and  alleges: 

That  on  the ■  day  of 

19 — ,  the  said  defendant  C.  D.  for  a 
valuable  consideration  executed  and  de- 
livered to  the  plaintifle  A.  B.  his  certain 

promissory  note  for  the  sum  of 

dollars,    payable    in    months 

after  date,  with  interest  at  the  rate 
of  per  cent,  per  annum. 

That  the  whole  amount  of  said  note 
with  interest  is  now  due  and  unpaid. 
That  the  plaintiff  is  now  the  owner  of 
said  note  and  entitled  to  receive  tha 
money  due  and  unpaid  thereon.  That 
the  said  plaintiff  has  not  endorsed  or 
transferred  said  note,  but  that  the  same 
since  its  maturity  has  been  lost. 

Wherefore,  etc. 

Complaint   Against    Maker    by   Payee 
Who  Has  Been  Held  as  Indorser. 

That  on  the day  of , 

19 — ,  for  a  valuable  consideration,  the 
defendant  executed  and  delivered  to 
the  plaintiff  his  certain  promissory  note 
of  that  date  for  the  sum  of 


dollars,  payable  to  the  plaintiff  or  order 

in  months  from  date,  a  copy 

of  which  note  with  the  endorsements 
thereon  is  hereto  annexed  and  made  a 
part  of  this  complaint. 

That  thereafter  on  the  day 

of  ' ,  19 — ,  and  before  the  ma- 
turity of  said  note  the  plaintiff  en- 
dorsed the  same  and  negotiated  it  for 
value. 

That  at  the  maturity  of  said  note 
payment  of  the  same  was  demanded  of 
the  defendant,  but  was  refused,  where- 
of  the   plaintiff  had   due   notice;     that 

thereafter  on,  to-wit,  the  day 

of   ,   19 — ,    the    plaintiff    was 

compelled  to,  and  did  in  fact  pay,  to 

,  the  holder  of   said  note,  on 

account    of    the    amount    due    thereon 

from  the  defendant,  the  sum  of 

dollars,  and  that  no  part  of  the  same 
has  been  paid  to  the  plaintiff;  that 
the  defendant  is  therefore  justly  in- 
debted to  the  plaintiff  in  the  sum  of 

dollars,  with  interest  thereon 

from    the   day    of    , 

19—. 

Wherefore,  etc. 

Complaint    Where    False    Name    Has 
Been   Signed   by   Mistake. 

That  on  the day  of -, 

19—,  the  defendant,  Henry  King,  at 
,  in  the  county  of ,  for 


a  valuable  consideration  executed  and 
delivered  to  the  plaintiff  his  certain 
promissory  note   of  that   date  for  the 

sum  of dollars,  payable  to  the 

plaintiff   or   order   in  months 

from  date;  that  through  a  mistake  said 
defendant  Henry  King  signed  said  note 
"Henry  Kean"  though  it  ought  to 
have  been  signed  with  the  defendant's 
true  name  Henry  King,  and  was  so 
intended  to  have  been  signed,  as  said 
note  was  given  for  the  benefit  of  said 
Henry   King  and   for   property   which 

went  to  his  use;  said  sum  of  

dollars  is  now  due  and  wholly  unpaid 
on  said  note,  and  the  defendant  though 
often  requested  has  wholly  neglected 
and  refused  to  pay  the  plaintiff  the 
same  or  any  part  thereof,  to  the  dam- 
age of  the  plaintiff  in  the  sum  of 
dollars. 


Complaint  for  Deficiency  After  Sale  of 
Collateral  Security. 

The  plaintiff  in-  the  above  entitled 
action  complains  against  the  defendant 
herein  and  alleges: 

That  on  the  day  of > 

19 — ,  for  a  valuable  consideration  tha 
defendant  executed  to  the  plaintiff  his 
certain  promissory  note  of  that  date 
for  the   sum   of  dollars,  pay- 


able to  the  plaintiff,  or  order, 
months  from  date,  with  interest  at 
seven  per  cent,  per  annum;  that  on 
the  same  day  the  defendant  deposited 
with  the  plaintiff  certain  (here  de- 
scribe collateral)  as  collateral  security 
for  the  payment  of  said  note,  with  the 
agreement  and  understanding  regarding 
said  collateral  as  follows:  (here  set  out 
the  agreement  as  to  sale  of  collateral 
in  case  of  non-payment  of  note,  etc.) 
That  no  part  of  said  note  has  been 
paid  except  the  sum  of dol- 
lars received   on  the  day  of 


19 — ,  from  the  sale  of  - 


received    as    collateral    as     aforesaid, 

which   said  was   sold   to   the 

highest  bidder  at  public  auction  after 
due  notice  and  advertisement  of  the 
same  in  accordance  with  the  terms  of 
the  said  agreement  regarding  the  col- 
lateral. 

That  there  remains  due  and  unpaid 
on  said  note  the  sum  of dol- 
lars, with  interest  thereon  from  the 
day  of  ,  19—. 

Wherefore,  etc. 
Complaint  by   Joint  Maker  for  Con- 
tribution. 


That  on  the 


day  of ■ 


19 — ,   the  plaintiff  and  the  defendant 
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executed  and  delivered  to  one  J.  K. 
their  joint  and  several  promissory  note 
of  that  date,  for dollars,  pay- 
able to  said  J.  K.  or  order  in 


months  from  date,  of  which  the  fol- 
lowing is  a  copy:  (here  insert  copy  of 
note). 

That  thereafter  and  after  the  ma- 
turity of  said  note  the  plaintiff  was 
compelled  to  pay  and  did  pay  the  whole 
amount  due  on  said  note,  and  no  part 
thereof  has  been  repaid  to  him,  but 
the  defendant  though  often  requested 
to  repay  one-half  of  the  amount  so 
paid  out  by  the  plaintiff,  has  refused 
and  still  refuses  so  to  do. 

Wherefore  the  plaintiff  demands  judg- 
ment against  the  defendant  in  the  sum 

pf  dollars,  being  one-half   of 

the  amount  which  the  plaintiff  was 
compelled  to  pay  and  did  pay  on  said 
note. 

Flea  Tliat  Defendant  Signed  Draft  as 
Officer  of  Corporation. 

The  defendant  answering  the  plain- 
tiff's complaint  in  the  above  entitled 
action  says: 

That  the  said  draft  mentioned  in  said 
complaint  was  given  in  settlement  of 
a  debt  due  by  the  M.  N.  Co.  to  said 
plaintiff,  of  which  said  M.  N.  Co.,  the 
defendant  at  said  time,  was  treasurer, 
and  of  which  L.  B.,  the  drawee  named 
in  said  draft,  was  financial  agent;  that 
said  defendant  gave  said  draft  as 
treasurer  aforesaid,  in  settlement  of 
said  debt,  and  said  plaintiff  well  knew 
this  to  be  so,  and  received  and  accepted 
said  draft  for  said  purpose  aforesaid, 
and  said  draft  is  not  the  personal  debt 
of  the  defendant,  but  is  the  debt  of 
said  M.  N.  Co. 

Wherefore,  etc.  Based  on  Martin  v. 
Smith,  65  Miss,  1,  3  So.  33. 

Answer  by  One  Unable  To  Bead,  That 
He  Signed  Under  False  Bepresenta- 
tions  as  to  the  Character  of  the  In- 
strument. 

I.  That  this  defendant  is  a  German  by 
birth  and  education  and  unable  to  read 
or  write  the  English  language  (or  blind 
or  otherwise  disable^  from  reading  in- 
strument) ;    that  on   the  day 

of : ,  19 — ,  the  date  of  said  sup- 


note  referred  to  in  the  com^ 
plaint,  A.  B.,  the  payee  in  said  note, 
falsely  and  fraudulently  represented  to 
the  defendant,  with  intent  to  cheat,  de- 
fraud and  swindle  him;  that  he,  the 
said  payee,  would  appoint  defendant 
sole  agent  for  the  district  of  , 


for  the  sale  of  a  certain  patented  ma- 
chine, to-wit,  a  cream  separator,  and 
would  deliver  to  him  one  of  said  ma- 
chines free  of  cost  (state  any  other 
material  representations) ;  thereupon 
the  defendant  signified  his  acceptance 
of  said  agency  and  said  payee  presented 
to  this  defendant  a  certain  instrument 
partly  in  writing  and  partly  printed, 
to  be  signed  in  duplicate,  which  this 
defendant  was  unable  to  read  and 
which  the  said  A.  B.  then  and  there 
falsely  and  fraudulently  represented  to 
be  a  cohtrS'ct  of  agency  embracing  the 
terms  of  the  aforesaid  oral  agreement 
between  the  plaintiff  and  the  defend-, 
ant. 

II.  That  the  defendant  relying  upon 
the  truth  of  said  representations  and 
believing  that  said  instrument  em- 
bodied the  aforesaid  contract  of 
agency,  without  negligence  on  his  part 
attached  his  signature  to  the  said  in- 
strument, and  said  A.  B.  immediately 
took  the  same,  and  the  defendant  has 
not  since  that  time  seen  the  said  in- 
strument. 

III.  Upon  informationi  and  belief 
the  defendant  alleges  that  in  truth  and 
in  fact  the  instrument  so  signed  by 
the  defendant  as  aforesaid  was  not  a 
contract  for  agency  as  represented  by 
the  plaintiff,  but  was  in  fact  in  form 
a  promissory  note  and  that  the  same 
is  the  identical  note  upon  which  this 
action  is  brought. 

IV.  That  this  defendant  never  in- 
tended to  sign  or  deliver  said  note  and 
never  received  any  consideration  of  any 
kind  therefor,  but  that  the  same  if 
signed  by  this  defendant  was  signed 
under  the  circumstances  hereinbefore 
set  forth  and  not  otherwise. 

Wherefore,  etc.  Based  on  Walker  v. 
Ebert,  29  Wis.  194., 

Answer   Claiming    Extension   of  Time 
and  Agreement  Not  to  Sue. 

That  after  the  said  note  in  plain.| 
tiff's  said  complaint  mentioned  and  be-' 
fore  the  commencement  of  this  suit 
the  said  plaintiff  for  a  valuable  con- 
sideration, agreed  with  the  defendant 
herein  that  if  he,  said  defendant,  would 

pay  to  the  plaintiff  the  sum  of 

dollars  at  the  beginning  of  each  month, 
the  same  to  be  applied  on  the  payment 
of  said  note,  that  he,  the  plaintiff, 
would  extend  the  time  of  payment 
thereof  accordingly  and  would  not 
bring  suit  on  said  note  until  the  last 
instalment  thereof  should  have  become 
due.     That  the   defendant   has  at  all 
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tunes  since  said  agreement  been  will- 
ing to  pay  said  note  in  such  instal- 
ments, but  the  plaintiff  has  failed  and 
refused  to  accept  the  same  or  to  re- 
ceive any  amount  to  be  applied  on  said 
note  less  than  the  full  amount  thereof. 
Wherefore,  etc.  Culver  v.  Johnson, 
90  111.  91.  ' 

Answer  That  Plaintiff  Is  Not  a  Bona 
Fide  Holder  Having  Acquired  Note 
With  Knowledge  ,of  Fraud. 

Defendant  answering  the  plaintiff's 
complaint  herein  alleges: 

That  said  note  in  the  plaintiff's  com- 
plaint mentioned  was  given  for  (here 
set  forth  consideration  of  note  and  cir- 
cumstances attendant  on  giving  it 
which  would  constitute  fraud). 

That  at  and  prior  to  the  time  said 
note  was  transferred  to  the  plaintiff  he 
had  full  knowledge  of  all  the  facts 
above  set  forth. 


BILLS  OF  EXCEPTIONS 

[See  9  Standard  Pkoc.  214.] 
Bill  of  Exceptions  for  Denial  of  CShal- 

lenge  of  Juror. 
(Title  of  cause  and  venue). 

Be  it  remembered  that  the  above  en- 
titled cause  came  on  to  be  heard  for 

trial    the    day    of    , 

19 — ,    being    the    judicial    day    of    the 

term  of  the  court,  and  came 

also  the  jury  called  to  try  said  cause. 
That  each  and  all  of  said  .iurors  were 
duly  sworn  to  true  answers  make  to 
such  questions  as  might  be  asked  them 
touching  their  competency  to  serve  as 
jurors;  that  one  of  said  jurors,  so  called 
and  sworn,  was  J.  K.  The  plaintiff 
by  his  counsel  propounded  to  said  J.  K. 
the  following  questions,  to  which  he  re- 
turned the  following  answers;  (here 
set  forth  in  full  the  questions  and 
answers). 

That  the  plaintiff  thereupon  ob- 
jected to  the  competency  of  said  J.  K. 
to  serve  as  a  juror,  and  stated  to  the 
court,  as  ground  for  challenge,  that  said 
J.  K.  shows  by  his  answers  that:  (here 
set  forth  ground  of  challenge),  but  the 
court  overruled  the  plaintiff's  chal- 
lenge, to  which  ruling  the  plaintiff  at 
the  time  excepted,  and  the  said  J.  K. 
was  sworn  and  served  as  a  juror  there- 
in. That  the  foregoing  questions  and 
answers  comprise  all  the  questions  asked 
of  and  all  the  answers  made  by  said 
J.  K.,  and  that  no  other  or  further 
statements  were  made  by  him.  And 
now  on  the  day  and  year  above  writ- 


ten the  plaintiff  presents  to  the  judgb 

of  the  said  court  this  bill  of 

exceptions  which  is  signed  and  sealed 
and  made  part  of  the  record. 

For  Misconduct  of  Juror. 

Be  it  remembered  that  on  the  

day    of    ,    19—.    the    plaintiff 

moved  the  court  for  a  new  trial  for  the 
reason,  as  therein  specified,  that  J.  K., 
one  of  the  jurors  impaneled  to  try  said 
cause,  was  guilty  of  misconduct  in  that 
he,  said  juror  (here  state  fully  in  what 
the  misconduct  of  the  juror  consisted). 

That  the  plaintiff  in  support  of  his 
said  motion  filed  and  read  to  the  court 
his  own  affidavit  and  the  affidavits  of 
L.  M.  and  O.  P.  (here  insert  affidavits) ; 
that  the  defendant  filed  and  submitted 
to  the  court  his  own  affidavit  and  the 
affidavit  of  J.  K.  (here  insert  affi- 
davits). 

That  no  other  affidavits  were  filed  or 
submitted  and  no  other  evidence  was 
heard  or  given  upon  said  motion;  that 
the  plaintiff's  motion  was  overruled,  to 
which  he  at  the  time  excepted,  on  the 
day   of  ,   19—. 

And  now  on  the  day  last  named  this 
bill  of  exceptions  is  signed,  sealed  and 
made  a  part  of  the  record. 

Application  for  Writ  of  Mandamus  to 
Court  Stenographer  To  Compel  Him 
To  Write  Out  and  File  Exceptions  to 
Rulings. 

To    the    honorable   ,    judge   of 

the   court   in   and   for   the 


county  of : 

The  petition  of  A.  B.   of  , 

in  the  county  of ,  and  state  of 


-,   respectfully   alleges: 


That  J.  K.  is  the  official  stenographer 

of  the  court  of  said  county, 

duly  appointed  and  qualified;  that  sec- 
tion   of  the  Code  of  Civil  Pro- 
cedure provides:  (here  quote  section  of 
code  showing  the  duty  of  stenographer 
to  furnish  transcript). 

That  at  the  term   of   said 

court  there  was  then  pending  an  action 
between  one  C.  D.  and  your  relator, 
which  said  action  came  on  to  be  tried 
and  was  tried  at  said  term  and  judg- 
ment therein  was  rendered  against  your 
relator;  that  during  the  course  of  the 
trial  of  said  cause  your  relator  ob- 
jected to  the  admission  of  certain  evi- 
dence and  excepted  to  the  ruling  of  the 
court  thereon;  that  under  the  above 
quoted  section  of  the  Code  of  Civil 
Procedure  it  was  a»d  is  the  duty  of  the 
said  J.  K.,  as  suchioffieial  stenographer. 
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to  furnish  to  your  relator  without  com- 
pensation a  full  transcript  of  the  ob- 
jections and  exceptions  had  and  made 
at  the  trial  of  said  cause. 

That  your  relator  demanded  of  the 
said  J.  K.  that  he  so  do.  That  said 
J.  K.  thereupon  refused  and  ever  since 
said  demand  has  refuged  to  furnish  to 
your  relator  said  transcript  as  afore- 
said without  compensation. 

Wherefore  your  relator  prays  judg- 
ment that  a  peremptory  writ  of  man- 
damus issue  out  of  this  court  command- 
ing said  J.  K.,  official  stenographer,  to 
furnish  to  the  relator  a  full  transcript 
of  all  the  objections,  rulings  of  the 
court  and  exceptions,  had  and  made 
during  the  trial  of  said  cause  and  for 
such  other  judgment  or  order  as  may  be 
proper.  Based  on  State  ex  rel.  Kranich 
V.  Supple,  22  Mont.  184,  56  Pae.  20. 


BILLS  OF  PARTICULABS 

[See  9  Standard  Pkoc.  221.] 
In  an  Action  of  Ejectment. 

To  def  endaht  above  named  and , 

his  attorney: 

Please  take  notice  that  the  following 
are  the  particulars  of  the  plaintiff's 
claim  of  title  in  and  to  the  premises 
described  in  plaintiff's  declaration  (or 
complaint),  which  said  statement  of 
particulars  contains  an  abstract  of  the 
documentary  evidence  as  to  the  said 
claim  to  be  introduced  by  plaintiff  at 
the  trial  of  this  cause  (here  set  out 
in  separate  paragraph  description  of 
various  documents  relied  upon,  their 
dates,  parties  thereto,  witnesses  thereto, 
the  place  of  record  and  the  record 
thereof,  etc.). 


Dated  at 

of ,  19- 


Plaintiff's  Attorney. 
,  this day 


Affidavit  To  Amend  Bill. 

(Title  of  cause  and   venue.) 
"    ~      '  -,  county  of  ■ 


A.  B.  of 


etc.,  being  duly  sworn  deposes  and 
says: 

I.  That  he  is  the  plaintiff  in  the 
above  entitled  cause. 

JI.     That    he    has    fully    and    fairly 

stated  the  facts  in  this  cause  to , 

Esq.,  his  counsel  therein,  and  that  he 
is  advised  and  believes  that  it  is  neces- 
sary to  amend  the  bill  of  particulars 
heretofore  served  by  the  plahiliff  ou 
the  defendant  in  this  cause,  in  the  fol- 
lowing respects:    (here  state  the  pro- 


pcsed  amendment''  and  the  reasons  for 
omission  from  the  original  bill}. 

III.  That  said  proposed  amendments 
as  above  set  forth  are  true  and  for 
claims  which  ought  justly  to  be  allowed 
to  the  plaintiff  upon  trial  of  this  action. 

Subscribed-  and  sworn,  etc. 

Order  To  Show  Cause  Why  Amendment 
Should  Not  Be  Allowed. 

(Title  of  cause  and  venue.) 

On  service  of  this  order  and  ■a.  copy 
of  the  affidavit  upon  which  the  same 
is  granted,  let  C.  D.  the  defendant 
above    named,    or    his    attorney,    show 

cause   before   me   at   ,   in   the 

city  of  ,  on  the  day 

of  ,  19 — ,  at  o'clock 

in  the  noon,  why  the  bill  of  par- 
ticulars heretofore  served  herein  should 
not  be  amended  in  the  respects  set 
forth  in  said  affidavit,  and  it  is  fur- 
ther ordered  that  in  the  meantime  all 
the  proceedings  in  this  cause  be  and 
they  are  hereby  stayed. 


Judge. 


BILLS  OF  REVIEW 

[See  9  Standard  Peoc.  224.] 

BILLS  TO  ENFORCE  DECREES. 

[See  9  Standard  Peoc.  226.] 


BILLS    TO    IMPEACH    JUDGMENTS 
AND  DECREES 

[See  9  Standard  Peoc.  227.] 
Of  divorce,  see  Divorce. 
Bill  or  Complaint  To  Set  Aside  Judg- 
ment. 
(Title.) 

The  plaintiff  above  named,  complain- 
ing of  the  ^  defendant,  respectfully 
shows: 

That  on  the day  of , 

19 — ,  judgment  was  rendered  and  en- 
tered by  this  court  in  an  action  then 
and  there  pending,  wherein  the  above- 
named  defendant  was  plaintiff,  and  the 
plaintiff  herein  was  defendant,  by 
which  it  was  adjudged  and  decreed  that 
(set  forth  nature  of  judgment). 

That  said  judgment  was  obtained  by 
(state  irregular  method  by  which  it  is 
alleged  to  be  obtained;  if  it  be  al- 
leged that"  it  was  obtained  by  fraud, 
allege  in  detail  facts  constituting 
fraud). 

That  the  plaintiff  did  not  discover 
or  hnow  of  said   (fraud)   until  on  Oi 
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about  the 


day   of 


tr.7"'  }^^^  thereupon  the  plaintiff  (state' 
acts    done    upon    discovery    and    show 

ZLl^}'^^"^^^)'    *^^*    t'^"    action    is 

brought    within years    after 

toe  discovery  of  such   (fraud) 

That  the  plaintiff  has  suffered  dam- 
ages by  the  rendition  of  said  former 
]udgment  m  this,  that  is  to  say  (ex- 
plain damage  suffered). 

Wherefore,   etc. 


BLASPHEMY 
[See  9  Standard  Proc.  228.] 

BOARD   OF   HEALTH.— See   Health. 

BONDS 

[Bed  9  Standard  Peoc.  228,  and  also 
Admikaltt  ;    Attachment.  ] 

Complaint  on  bond  given  in  bastardy 
proceedings,  see  Bastardy  Proceed- 
ings. 


BOOKS  AND  DOCUMENTS.— See  Dis- 
covery. 


BOYCOTT.—   See  Conspiracy;    LaSor 
Unions. 


bbbach  of  promise 

[See  9  Standard  Peoc.  238.] 
Answer    That    Defendant    Was    Not 
Fitted    To    Marry    on    Account    of 
Disease. 

I.  That  he  admits  that  there  was  an 
indefinite  agreement  between  the  plain- 
tiff and  himself  to  marry,  but  denies 
that  any  definite  time  for  said  mar- 
riage between  them  was  agreed  upon. 

II.  And  the  defendant  further  says 
that  a  few  days  after  entering  into  said 
agreement  with  the  plaintiff,  he,  the  de- 
fendant, was  advised  by  ; ,  his 

physician,  that  he  was  so  diseased  as 
to  be  unfit  to  marry,  which  fact  the 
defendant  immediately  communicated 
to  the  plaintiff  and  asked  that  the  mar- 
riage might  be  deferred  until  ^  his  re- 
covery from  said  disease,  to  which  the 
plaintiff  then  and  there  assented;  that 
at  no  time  since  has  plaintiff  recovered 
from  said  disease. 

III.  Defendant  further  says  that  at 
the  time  of  filing  this  answer  he  was 
and  still  is  diseased  and  that  at  no 
time  since  making  his  contract  to  mar- 
ry with  the  plaintiff  herein  has  he  been 
in  condition  to  marry. 


Wherefore,  etc.  Based  on  Allen  v. 
Baker,  86  N.  C.  91. 

Answer  of  Illegality  of  Consideration 
of  Promise  To  Marry. 

The  defendant  answers  the  plaintiff's 
complaint  herein  and  alleges: 

That  he  admits^  that  he  promised  to 
marry   the   plaintiff. 

That  the  consideration  of  said  con- 
tract of  marriage  was  the  agreement 
of  the  plaintiff  to  then  and  there  have 
illicit  intercourse  with  the  defendant 
and  that  said  contract  of  marriage  was 
made   upon  no   other   consideration. 

Wherefore,  etc.  Based  on  Edmonds 
1?.  Hughes,  115  Ky.  561,  74  S.  W.  283. 

BREACH  OF  THE  PEACE 

[See  9  Standard  Peoc.  240.       See  also 
Security  To  Keep  the  Peace.] 

BRIBERY 

[See  9  Standard  Peoc.  240.] 


BRIDGES.  —  See  Highways,  Steeets 
AND  Bridges. 

BUCKET  SHOPS.—   See  10  Standard 
Peoc.  352. 


BURGLARY 

[See  9  Standard  Proc.  243.] 
Indictment     Charging     Possession     of 

Burglarious  Tools  and  Implements. 
(Venue  and  title  of  court.) 

The  jurors  for  the  state  upon  their 

oaths  present  that  A.  B.   of  , 

in  the  county  of  ,  on,  to-wit, 

the day  of ,  19 — ,  at 


aforesaid,     with     force     and 

arms,  had  in  his  possession  an  imple- 
ment designed  and  intended  by  him 
to  be  used  in  the  commission  of 
burglary,  against  the  statute  in  such 
case  made  and  provided  and  against 
the  peace  and  dignity  of  the  state. 


CARRIERS.  —  See  Corporations ; 

Freight  Caebiers;  Injuries  to  Per- 
sons and  Property;  Interstate  Com- 
merce; Liens;  Passengers;  Public 
Service  Corporations  ;  Railroads  ; 
Ships  and  Shipping;  Street  Rail- 
roads; Warehousemen. 

Complaint  for  failure  to  Tceep  goods 
dry,  see  Freight  Carriers,  and  9 
Standard  Proc.  1155. 

Complaint  for  failure  to  provide  cars, 
see  Freight  Carriers. 

Water  carriers  by,  see  9  Standard  Peoc. 
17,  1149. 


CASE,  THE  ACTION  ON  THE 


CASE   (THE  ACTION  OF  TRESPASS 
ON  THE) 

[See  9  Standard  Pboc.  244.] 

OASE  AND  QUESTION  CERTIFIED, 
RESERVED  OR  REPORTED 

[See  9  Standard  Peoc.  252.] 

CASE  ON  APPEAL 

[See  9  Standard  Proc.  246.] 

CATTLE.  —  See    Animals;     Feeioht 
Carriers. 

CERTAINTY    IN    PLBADINO 

[See  9  Standard  Proc.  252.] 

Demurrer  for  uncertainty,  see  Demuebbb. 

Motion  for  further  and  better  statement 

of   nature    of   claim   or   defense,   see 

Equity  Jurisdiction  and  Procedueb. 

Motion  To  Make  More  Definite  and 
Certain. 
The  defendant  (or  plaintiff)  in  the 
above  entitled  action  moves  that  the 
plaintiff  (or  defendant)  herein  be  or- 
dered to  make  his  complaint  (or  an- 
swer) more  definite  and  certain  by 
stating  (here  state  in  what  particu- 
lars). 

CERTIFICATE     OF     PROBABLE 

CAUSE   AND  OF  REASONABLE 

DOUBT 

[See  4  Standard  Proc.  879,  871,  880.] 

CERTIORARI 

[See  9  Standard  Proc.  252.] 

Writ  of  to  board  of  health,  see  Health. 

Demurrer  to  Petition. 

(Title,  etc.) 

Comes  now  the  respondent  herein  by 

his  attorney,  ,  and  demurs  to 

the  petition  herein,  and  for  cause  of 
demurrer  alleges  (or  shows) : 

That  the  same  is  not  sufficient  in  law 
in  that  it  does  not  show  that  any  in- 
ferior court  or  tribunal  has  exceeded 
its  jurisdiction  or  has  proceeded  illegal- 
ly and  that  no  appeal  is  allowed,  and 
no  mode  provided  for  reviewing  the 
proceedings  (or  that  the  petition  does 
not  state  facts  sufficient  in  law  to  jus- 
tify the  issuance  of  the  writ). 

Wherefore  respondent  prays  judg- 
ment whether  he  be  compelled  to  make 
any  or  further  answer  to  said  petition; 
and  he  prays  to  be  hence  dismissed 
with  his  costs  in  this  behalf  incurred. 


CHANGE  OF  VENUE 

[See  9  Standard  Proc.  258.] 
AiSdavit  by  Third  Person. 
(Title  of  cause  and  venue.) 

A.  B.  and  C.  D.,  being  first  duly 
sworn,  each  for  himself  upon  oath  de- 
poses and  says  that  he  is  a  resident  of 

said county;  that  he  believes 

that  J.  K.,  the  defendant  in  the  above 
entitled  cause,  cannot  have  a  fair  and 
impartial  trial  of  his  said  cause  in  said 

county  of ,  for  the  reason  that 

there  exists  so  great  a  prejudice  against 
him  therein  (or  state  any  other  reason 
which  exists);  that  the  belief  as  to 
such  prejudice  (or  other  reason)  is 
based  upon  the  following  facts  and  cir- 
cumstances, to- wit:  (here  state  fully 
the  facts  and  circumstances  upon  which 
the  belief  of  said  prejudice  [or  other 
reason]  is  founded). 

(Signed)   A.  B. 
C.  D. 

Subscribed   and    sworn,   etc. 

CHATTEL  MORTGAGES 

[See  9  Standard  Proc.  260.] 
Complaint   for   deficiency   after  sale  of 
collateral    security,    see    Bills    and 
Notes. 

Complaint  for  Redemption  After  Void- 
able Sale  to  Mortgagee. 
(Title  of  cause  and  venue.) 

The  plaintiff  in  the  above  entitled 
action  complains  against  the  defendant 
herein  and  alleges: 

I.  That    on    the    day    of 

,    19 — ,    plaintiff    became    and 

was  indebted  to  the  defendant  herein 

in  the  sum  of dollars,  and  to 

secure  the  same,  the  said  plaintiff  in 
due  form  of  law  on  the  said  day  and 
date  executed  and  delivered  to  the 
defendant  herein  a  chattel  mortgage, 
whereby  he  sold,  assigned  and  trans- 
ferred to  the  defendant  all  his  right, 
title  and  interest  in  and  to  (here  de- 
scribe the  mortgaged  ^property). 

II.  That  when  said  mortgage  was 
given,  the  total  existing  indebtedness 
due  and  owing  to  the  defendant  from 

the  plaintiff  was  dollars,  and 

said  amount  was  stated  in  said  mort- 
gage as   the  consideration  therefor. 

III.  That  subsequently  thereto  on  or 

about   the  day   of  , 

19' — ,  the  said  defendant  caused  said 
mortgage  to  be  duly  filed  for  record  in 
the  clerk's  office  of  the  town  of 
— ' ,    the    same    being    the    town 
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•^herein  said  property  was  located   (or 
,  'n  the  proper  office  of  record) 

moHsJJ'ti  *^?  "^'^*  *<"•  ^l^i«h  said 
mortgage  was  given  as  security  by  the 
terms  and  conditions  of  said  m'ortgaee 
became  due  and_payable  on  the       ™ 

n,7:q,^^^^*  ^^'^  "^^^^  ^as  not  paid  upon 
the  date  upon  which  it  became  due  and 
payable^^  J3.  that'^her^afTer 
un  tne  . day  of 1 9_ 

'    es'sion  '^f^^^*-i'""''  ^"""^  ^''t^al  POS-' 
session    of    said    property    under    said 

oTafttT'  '=T'^'  ^''^  t°'"-"^e 
01  all  of  the  said  property  covered  bv 

Baid    mortgage,   at  Auction,   and    upon 

ll\^^^f.^^'^  '^^'  ^^'  defendant  bid 
m«.Tl  tl'e  property  so  covered  by 
mortgage  as  aforesaid,  at  and  for  th^ 

«Z   5   '^°"^'«'   ^l-ich    said 

m  A  ~T~r  ^°"^"  ^as  far  less 
than  the  actual  value  of  said  property 
at  that  time;  that  said  sale  was  ir- 
regularly made  and  unfairly  conducted 
in  that  (here  state  all  irregularities 
and  unfair  conduct). 

VI.  That  ever  since  the  said  prop- 
erty was  so  taken  by  the  defendant 
and  by  him  sold  as  aforesaid  the  de- 
fendant has  claimed  to  be  the  legal 
owner  thereof  and  still  holds  and  re- 
tains possession  of  the  same,  except 
that  since  the  said  sale  he  has  sold 
certain  portions  of  said  property  realiz- 
ing from  the  sales  thereof  between  the 
sum  of  and  dollars. 

VII.  That  at  the  time  the  said  prop- 
erty was  taken  by  said  defendant  as 
aforesaid  and  by  him  thereafter  sold 
the    value    of    the    same    was    about 

dollars,  and  the  indebtedness 

then  due  and  owing  from  the  plaintiff 
to  the  defendant  on  said  mortgage  did 

not  exceed  the  sum  of dollars, 

and  there  was  no  other  indebtedness 
existing,  due  or  owing  from  -the  plain- 
tiff to  the  defendant. 

Wherefore  by  reason  of  the  premises 
as  herein  seit  forth  the  plaintiff  de- 
mands the  judgment  and  decree  of  this 
court,  that  said  defendant  account  to 
the  plaintiff  herein  for  the  true  and 
full  value  of  the  property  so  taken  and 
unfairly  sold  by  him  at  the  time  the 
same  was  so  taken,  retained  and  sold 
as  hereinbefore  stated  and  set  forth, 
and  that  the  value  thereof,  so  to  be 
ascertained,  be  applied  in  payment  and 
extinguishment  of  said  debt  secured  by 
said  mortgag"  as  aforesaid,  that  the 
amount  remaining  due  upon  said  mort- 
gage be   ascertained.    That  it  be  ad- 


judged that  plaintiff  may  redeem  upon 
payment  of  the  sum  so  found  to  be 
due  and  that  the  plaintiff  herein  have 
judgment  against  .said  defendant  for 
the  balance,  together  with  such  other 
and  further  relief  as  may  be  just  and 
forthe  costs  and  disbursements  of  this 
action.  Based  on  Casserly  v.  Wither- 
bee,  119  N.  Y.  522,  23  NE  1000. 

BUI  by  Judgment  Creditor  To  Adjudge 

Mortgage  Void. 
(Title   of  cause  and  venue.) 

In  the  above  entitled  action  the 
plaintiff  complains  against  the  defend- 
ant herein  and  alleges: 

I.     That   the  plaintiff   herein,  in  an 

action   in   tlie   •  court   for  the 

county  of  ,  duly   recovered  a 

judgment  in  his  favor  against  the  de- 
fendant C.  D.  for  the  sum  of  

dollars;  that  the  judgment  roll  thereof 
was  duly  filed  and  the  judgment  en- 
tered   and    docketed    in    said    county 

clerk's  office   on  the  day  of 

•,  19-. 


II.  That  on  or  about  the  

day  of ,  19 — ,  an  execution  on 

said  judgment  was  duly  issued  to  the 

sheriff  of  the  county  of  — (and 

by  him  on  the day  of . 

19 — ,  returned  wholly  unsatisfied). 

III.  That  at  the  time  of  issuing  said 
execution  the  said  defendant  C.  D.  was 
and  still  is  the  owner  and  in  possession 
of  (subject  to  the  nominal  possession 
of  the  receiver  as  hereinafter  specified) 
a  large  quantity  of  machinery  and 
other  personal  property  situated  and 
located  in  a  certain  mill  owned  by  said 
defendant  C.  D.,  subject  to  incumbrance 
as  hereinafter   set   forth;    which   said 

mill  is  situated  in  the  town  of ■ 

and  known  as  the  mill,  and 

which  said  mill  and  personal  property 

are   of   the  value  of  '■ dollars. 

That    on    or    about    the   day 

of : — ,  19 — ,  said  defendant  C.  D. 

executed  a  mortgage  to  the  defendant 
E.  F.  upon  the  aforesaid  mill  and  real 
estate  upon  which  the  same  stands  to 

secure  the  sum  of dollars  and 

interest,  which  mortgage  professes,  by 
its  terms,  not  only  to  cover  said  real 
estate  but  also  the  machinery  and  other 
personal  property  situated  in  said  mill 
as  aforesaid;  said  mortgage  was  filed 
for  record  in  the  Eegistry  of  Deeds 
for   said   county   of  ,    on   the 

day  of ,  1 9 — ,  but  was 


not  filed  for  record  in  the  clerk's  office 

of   the   town   of  ,  where   said 

defendant   C.   D.   resided  at   the   time 
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said  mortgage  was  bo  executed  and  de- 
livered to  said  defendant  E.  F.,  until 

some  time  subsequent  to  the  

day  of  ,  19 — ,  when  the  same 

was  filed  for  record  as  a  chattel  mort- 
gage in  the  clerk's  of&ce  of  the  town 

of ,  where  the  defendant  0.  D. 

then  resided;  that  default  was  made  in 
the  payment  of  the  money  secured  by 
said  mortgage  or  some  portion  thereof 
before  the  issuing  of  said  execution. 

IV.  That  said  defendant  E.  F.  has 
commenced  an  action  which  is  now 
pending  in  this  court  for  the  foreclosure 
of  his  aforesaid  mortgage,  in  which 
action  this  plaintifE  is  made  a  defend- 
ant by  virtue  of  holding  a  mortgage 
on  said  real  estate  subsequent  in  re- 
spect to  the  lien  to  said  mortgage  of 
E.  F.,  but  which  action  does  not,  as 
he  is  advised  and  believes,  involve  the 
question  of  his  right  under  his  said 
judgment  and  execution;  that  in  said 
action  by  an  order  of  this  court  dated 

the day    of    —,    19—, 

the  defendant  J.  K.  was  appointed  re- 
ceiver- not  only  of  said  real  estate  but 
of  said  machinery  and  other  personal 
property  as  well,  and  is  still  acting  as 
such  receiver  and  as  such  is  in  nom- 
inal possession  of  said  personal  prop- 
erty though  the  same  has  not  been  re- 
moved from  said  mill. 

V.  That  at  the  time  when  said  debt 
to  this  plaintifE  was  created,  upon 
which  the  aforesaid  judgment  was 
founded,  the  said  mortgage  to  the  de- 
fendant E.  F.  was,  so  far  as  it  pro- 
fessed to  cover  said  machinery  and 
other  personal  property,  a  secret  mort- 
gage unfiled  for  record  and  unknown 
to  this  plaintiff,  and  that  he  dealt  with 
and  gave  credit  to  said  defendant  C.  D. 
without  any  knowledge,  notice  or  in- 
formation thereof,  and  he  is  advised 
and  believes  that  said  mortgage  to  the 
defendant  E.  F.,  in  so  far  as  it  pur- 
ports to  cover  or  affect  the  said  ma- 
chinery and  other  personal  property 
was  and  is  absolutely  void  as  against 
this  plaintiff  and  is  void  as  against  his 
aforesaid  judgment  and  the  execution 
issued  or  others  that  may  be  issued 
thereon. 

VI.  That  the  defendant  E.  F.  in  his 
foreclosure  action  above  mentioned 
seeks  to  obtain  a  sale  of  both  the  real 
estate  and  personal  property  above  de- 
scribed and  to  have  the  same  sold  to- 
gether; that  if  such  sale  is  so  made  to- 
gether the  plaintiff  is  advised  and  be- 
lieves it  will  be  difScult  if  not  impos- 
sible  to    determine   how   much    of   the 


proceeds  of  such  sale  are  the  proceeds 
of  the  real  estate  and  how  much  of  the 
personal  property,  and  the  rights  of  the 
plaintiff  will  thereby  be  greatly  jeop- 
ardized and  imperiled,  if  not  wholly 
defeated;  and  he  greatly  fears  much  of 
the  property  would  be  unnecessarily 
sacrificed  by  such  a  sale. 

Vn.  That  the  plaintiff  is  advised 
and  believes  that  by  reason  of  the  ap- 
parent lien  and  incumbrance  upon  said 
personal  property  as  hereinbefore  set 
forth,  and  of  the  appointment  of  said 
receiver  and  his  possession  of  said  per- 
sonal property  thereunder  as  aforesaid, 

the  sheriff  of  the  county  of is 

prevented  from  seizing  and  selling  said 
machinery  and  other  personal  property 
under  and  by  virtue  of  the  aforesaid 
execution,  and  giving  a  good,  sufficient 
and  unquestionable  title  thereto  to  the 
purchasers  thereof;  that  said  plaintiff 
has  no  sufficient,  complete  or  adequate 
remedy  at  law  by  which  his  right  under 
his  said  judgment  and  execution  can  be 
preserved  and  enforced  and  that  it  is 
necessary  for  him  to  seek  the  inter- 
vention of  this  court  as  a  court  of 
equity  to  determine  and  enforce  his 
rights  under  said  judgment  and  execu- 
tion. 

Wherefore,  this  plaintiff  prays  that 
this  court  ascertain  and  adjudge  his 
rights  as  against  and  upon  said  ma- 
chinery and  other  personal  property, 
and  that  by  its  judgment  or  decree  the 
aforesaid  mortgage  for  dol- 
lars in  favor  of  the  defendant  B.  F. 
may  be  adjudged  absolutely  null  and 
void  as  against  this  plaintiff  in  so  far 
as  it  affects  said  machinery  and  other 
personal  property;  that  a  receiver  be 
appointed  in  this  action  to  take  pos- 
session of  said  machinery  and  other 
personal  property  and  sell  the  same  in 
conformance  with  the  rules  and  prac- 
tice of  this  court,  and  that  a  decree 
or  judgment  be  entered  herein  directing 
the  receiver  appointed  herein,  out  of 
the  proceeds   of   such   sale,   to  pay  to 

the   sheriff   of county,   or  to 

this  plaintiff  the  amount  due  on  the 
aforesaid  judgment  in  favor  of  the 
plaintiff,  to  be  applied  on  said  execu- 
tion or  judgment,  or  so  much  thereof 
as  said  proceeds  will  pay;  and  provid- 
ing further  for  the  disposition  to  be 
made  of  the  residue  of  said  proceeds 
if  any  there  be.  And  that  meanwhile 
tt3  defendants  and  each  of  them,  their 
or  each  of  their  servants,  agents  and 
attorneys  be  enjoined  and  restrained 
by  order  of  this  honorable  court  from 


CHATTEL  MORTGAGES 


41 


alv  f*  or  Otherwise  interfering  with 
any  of  said  personal  property  or  ma- 
chinery; and  for  such  other  and  fur- 
ther relief,  order  or  judgment  as  in 
the  premises  may  be  just  and  equitable, 
together  with  the  costs  and  disburse- 
ment of  this  action.  Based  on  Stew- 
art V.  Beale,  7  Hun  (N.  Y.)  405. 

Complaint  by   Mortgagee   To   Recover 
Mortgaged  Chattels  From  Mortgagor. 
(Title.) 

The    plaintiff   complains    of    the    de- 
fendant   and   for    cause    of   action    al- 


That  on  the 


day  of 


19 — ,  the  defendant  made,  executed  and 
delivered  to  the  plaintiff  a  chattel 
mortgage  in  words  and  figures  follow- 
ing,   to-wit;    (set    forth    chattel    mort- 


That  no  part  of  the  debt  secured  by 
said  chattel  mortgage  has  been  paid. 

That  affiant  has  especial  ownership 
in  the  above  described  property,  and 
is  entitled  to  the  immediate  possession 
of  the  same.  That  said  goods  and 
chattels  are  wrongfully  detained  from 
him  by  said  defendant,  and  that  said 
goods  and  chattels  were  not  taken  in 
execution  or  on  any  order  of  judgment 
against  plaintiff,  or  for  the  payment 
of  any  tax,  fine  or  amercement  issued 
against  him;  or  by  virtue  of  any  order 
of  delivery  issued  under  the  chapter 
of  the  Code  of  Civil  Procedure  provid- 
ing for  the  replevin  of  property,  or  bn 
any  other  mesne  or  final  process  issued 
against  said  plaintiff. 

Wherefore,  the  plaintiff  prays  for 
judgment  against  the  defendant  for 
the  possession  of  the  said  property,  or, 
in  case  possession  thereof  cannot  be 
had,  for  a  judgment  against  the  de- 
fendant for  the  value  thereof  and  for 
the  costs  herein  expended. 

Sustained  in  Eodgers  v.  Graham,  36 
Neb.  730,  55  N.  W.  243,  holding  that 
it  was  not  objectionable  that  com- 
plaint failed  to  allege  that  the  note, 
for  the  payment  of  which  the  mort- 
'  gage  set  forth  in  the  petition  was  giv- 
en to  secure,  was  due,  since  it  stated 
the  date  the  note  matured,  which  was 
prior  to  bringing  of  the  suit. 

Complaint  by  Morlgagee  for  Conver- 
sion of  Mortgaged  Property. 

(Title.) 

The  plaintiff  above-named  complains 
of  the  defendant  and  for  cause  of  ac- 
tion alleges: 

That  (etc.,  alleging  incorporation  of 
plaintiff  if  such  be  the  case). 


That  therefore,  to-wit,  on  the 
day  of  ,  19—,  one 


made,  executed  and  delivered  to  plain- 
tiff his  certain  chattel  mortgage  in 
writing,  bearing  date  that  day,  upon 
the  following,  described  personal  prop- 
erty, situated  and  beinsr  in  the  county 

of  ; ,  state  of  ,  to-wit: 

(describe  property) ;  to  secure  the  pay- 
ment by  said  to  plaintiff  of 

his,  said  's  certain  promissory 

note     (or     notes)     bearing     date     the 

day    of   ,    19—,    for 

the  sum  of dollars  (each),  and 

payable  to  the  order  of  the  plaintiff; 
that  said  mortgage  was  conditional  to 
the  effect  that  if  anv  attempt  should 
be  made  to  remove  from  said   county 

of  _ ,  dispose  of,  or  injure  said 

property,  or  any  part  thereof,  by  the 

said    or    anv    other    person, 

then,     therefrom     and     thereafter,     it 

should  be  lawful,  and  the  said 

thereby  authorized  nlaintiff  to  treat  the 
debt  thereby  secured  as  fully  due  and 
payable,  and  to  take  such  property 
wherever  the  same  might  be  found,  and 
to  hold  or  sell  and  dispose  of  the 
same;  that  said  mortgage  was  on  the 
day   of  ,   19 — ,   duly 


and  regularly  filed  in  the  office  of  the 

county    ,    of    said    county    of 

,  state  of  ,  and  ever 

since  has  been,  and  still  is,  on  file  in 

said  office  of  said  county . 

That  afterwards,  to-wit,  or  on  about 
the   — ■■ day   of ,    19 — , 


the  said 


fraudulently,  and  in 


total  disregard  of  the  tQrms  and  stip- 
ulations contained  in  said  chattel  mort- 
gage, transferred  and  delivered  said 
property  to  said  defendant,  and  the 
said  defendant  then  and  there  received 
and     took     said    property     from    said 

,  well  knowing  the  terms  and 

conditions  of  said  chattel  mortgage. 

That  by  reason  of  said  fraudulent 
transfer  and  delivery  of  said  personal 

property    on    said    day    of 

— ^ ,  19 — ,  by  said  to 

said  defendant,  plaintiff  was  on  said 
date,  and  ever  since  has  been  and  still 
is,  the  special  owner  of  and  entitled 
to  the  immediate  possession  of  said 
personal  property,  and  to  hold,  sell  and 
dispose  of  the  same,  and  to  apply  the 
proceeds  arising  therefrom  in  satisfac- 
tion of  its  said  mortgage. 

That  said  (give  name  of  article  cov- 
ered by  mortgage)  is  of  the  reasonable 
value  of dollars. 

That  on  or  about   the  day 

of  ■'  ■     )  19 — ,  the  said  defendant, 
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then  being  in  the  possession  of  said 
personal  propertyj  then  and  there 
wrongfully  and  unlawfully  converted, 
iisposed  of,  and  appropriated  said  per- 
sonal property  to  his  said  own  use  and 
benefits. 

That  afterwards,  to-wit,  on  or  about 

the   day    of   ,    19 — , 

plaintiff  made  demand  of  defendant 
for  the  immediate  Dossession  of  said 
property,  which  demand  was  by  said 
defendant  then  and  there  refused;  and 
said  defendant  still  fails  and  refuses 
to  deliver  said  property  to  plaintiff,  or 
to  pay  plaintiff  the  value  thereof. 

That  by  reason  of  said  wrongful  and 
unlawful  conversion  of  said  property 
by  defendant,  plaintiff  is  damaged  in 
the  sum  of  dollars. 

Whorefo're,  etc.  Based  on  J.  I.  Case 
Threshing  Machine  Co.  v.  Campbell,  14 
Ore.  460,  13  Pac.  324. 

Indictment   for    B«moviug    Mortgaged 
Property. 

The  jurors  for  the  state  aforesaid 
and  the  county  aforesaid  upon  their 
oaths  present,  that  J.  K.  on  the 
day    of    ,    19—,    at 


-,   in   the   county   of 


executed  to  one  L.  M.  a  chattel  mort- 
gage conveying  certain  personal  prop- 
erty, to-wit:  (here  describe  property) 
to    secure    the    payment    of    a    certain 

note  for dollars,  executed  and 

delivered  on  that  date  by  said  J.  K. 
to  said  L.  M.,  and  after  the  execution 
of  said  chattel  mortgage  an^  while  the 
same  was  in  full  force  and  effect  the 

said  J.   K.   on   the  day   of 

,   19 — ,  at  aforesaid, 

did  with  force  and  arms,  fraudulently, 
feloniously  and  unlawfully  remove  and 
conceal  said  personal  property  beyond 
the  reach  and  control  of  the  said  It.  M., 
with  the  intent  him  the  said  L.  M.  to 
cheat  and  defraud,  contrary  to  the 
form  of  the  statute  in  such  case  made 
and  provided  and  against  the  peace  and 
dignity,  of  the  state.  Based  on  Cooper 
i:  State,  37  Ark.  412. 

Indictment  for  Selling  Mortgaged  Proi>- 

erty. 
(Title  and  venue.) 

The   jurors   for    the    state   aforesaid 
and   the    county   aforesaid   upon    their 

oath  present,  that  J.  K.  on  the  

day  of  ,  19 — ,  at  in 


the    county    of 


-,   executed   to 


one  L.  M.  a  chattel  mortgage  convey- 
ing certain  personal  property,  to-wit: 
(here  describe  property)  to  secure  the 


payment   of   a  note  for 


dol- 


lars, executed  and  delivered  on  that 
date  by  said  J.  K.  to  said  L.  M.,  and 
after  the  execution  of  said  chattel 
mortgage  and  while  the  same  was  in 
full  force  and  effect  the  said  J.  K.  on 
the  — day  of  ,  19 — ,  at 


-,    in    the    county   of 


did  with  force  and  arms,  sell  and  dis- 
pose of  a  part  of  the  said  property 
(describing  it)  embraced  in  said  mort- 
gage, to  one  P.  N.,  without  the  consent 
and  against  the  will  of  the  said  L.  M., 
with  intent  to  hinder,  delay  and  de- 
feat the  rights  of  said  L.  M.  under 
said  mortgage,  against  the  form  of  the 
statute  in  such  case  made  and  provided 
and  against  the  peace  and  dignity  of 
the  state.  Based  on  Pickens  v.  State, 
79  N.  C.  652. 


OHOIOE  AND  ELECTION  OF  iH!M- 
EDIES 

[See  9  Standard  Proc.  261.] 


CIVIL  RIGHTS 

[See  9  Standard  Proc.  261.] 

Complaint  Against  Theatre  Proprietor 

For  Refusing  Admission. 

(Title  of  cause  and  venue.) 

The  plaintiff  in  the  above  entitled 
action  complains  against  the  defendant 
herein  and  alleges: 

That  the  defendant  was  on  the 
day    of   ,   19—,    the 


owner  and  manager  of  a  certain  theatre 

in  the  city  of  ,  known  as  and 

called    the   theatre;    that   on 

the    said    day    of    , 

19 — ,  the  said  defendant  was  exhibit- 
ing for  hire  at  said  theatre  a  certain 
play  or  entertainment  for  the  benefit 
and  amusement  of  the  general  public, 
at  and  for  a  stipulated  price  of  ad- 
mission to  all  persons  who  might  apply 
for    admission    thereto;    that    on    said 

day    of   ,   19 — ,    the 

plaintiff   made  application   at   the   box 

office    of    the    said   ^ theatre 

where  tickets  for  admission  thereto 
were  then  and  there  being  sold  to  the 
general  public,  and  then  and  there  ten- 
dered to  the  agent  of  the  defendant  in 
charge  of  said  box  office,  the   sum   of 

cents,  the  same  being  the  said 

stipulated  price  of  admission,  and  re- 
quested a  ticket  of  admission  to  said 
theatre. 


That    the    said    defendant    then   and 
there  through  his  said  agent,  did  wil- 


CONSOLIDATION  OF  ACTIONS 


43 


fully,  maliciously,  wrongfully  and 
knowingly  refuse  to  sell  to  the  plaintifE 
a  ticket  for  admission  as  aforesaid,  and 
wilfully,  maliciously,  wrongfully  and 
knowingly  refused  to  allow  the  plain- 
tiff to  enter  said theatre,  for 

the  purpose  of  attending  the  entertain- 
ment there  furnished  as  aforesaid,  at 
the  same  time  and  place  selling  to 
others  such  tickets  as  were  requested 
by  the  plaintiff  at  the  price  tendered 
by  the  plaintiff;  that  the  said  refusals 
of  the  defendant  were  based  solely  on 
account  of  the  race  and  color  of  the 
plaintiff. 

That  the  plaintiff  was  then  and  there, 
upon  payment  of  the  stipulated  price 
of  admission,  entitled  to  admission  to 

the  said  theatre,  and  that  the 

said  defendant  in  violation  of  the  stat- 
ute (here  set  out  the  statute  by  title 
and  enactment)  tortiously  and  wrong- 
fully distinguished  and  discriminated 
and  made  a  restriction  against  the 
plaintiff,  whereby  and  by  reason  of 
said  distinction,  discrimination  and  re- 
striction and  in  conformity  with  said 
statute  the  said  defendant  has  for- 
feited to  the  plaintiff  a  sum  not  ex- 
ceeding    dollars. 

Wherefore,  etc. 


CONCEALMENT     OF     BERTH     AND 
DEATH.  —  See  Infants. 


CONCLUSIONS. 
Conclusions. 


See   Findings   and 


CONFESSION  ANB  AVOIDANOB 

[See  9  Standard  Proc.  264.] 


CONSIDERATION.  —  See  Implied  and 

Express  Agreements. 


COLLISION 

[See  Admiralty;  Motor  Vehicles;  and 
also  generally  5  Standard  Proc.  132.] 


COMMERCIAL  PAPER.  —  See   Bills 
AND  Notes. 


COMMITMENT.  —  See  Infants. 


COMPLAINT.  —  See  Declaration  and 
Complaint;  Indictment  and  Infor- 
mation. 


COMPOSITION  WITH  CIHIDITOIWI 

[See  9  Standard  Proc.  262.] 


COMPOUNDING  CBlMB 

[See  9  Standard  Proc.  262.] 


COMPROMISE    AND    SETTLEMENT 
[See  9  Standard  Pboc  263.] 


CONSOLIDATION  OF  ACTIONS 

[See  9  Standard  Proc.  264.] 
Stipulaton   for   consolidating   on   appeal, 
see  Appeals. 

Affidavit  In  Support  of  Motion  for  Con- 
solidation. 
(Title  of  the  several  causes.) 

A.  B.  being  first  duly  sworn  says 
that  he  is  the  defendant  in  all  of  the 
above  entitled  actions  which  are  pend- 
ing in  the  courts  above  named,  and  in 
all  of  which  the  parties  plaintiff  and 
defendants  are  the  same;  that  each  of 
such  actions  is  brought  (here  state  the 
gist  of  the  cause  of  action  showing 
that  the  different  actions  are  all  for 
the  same  cause  of  action) ;  that  the 
defense  in  all  of  these  actions  is  the 
same,  viz:  (here  state  nature  of  de- 
fense); that  the  questions  which  will 
arise  and  are  to  be  tried  are,  as  affiant 
is  informed  and  believes,  substantially 
the  same  in  all  of  such  actions;  that 
the  summons  and  complaint  in  said 
actions  were  served  on  this  defendant . 

respectively  on  the  day,  and 

the   — • day    of   ,    19 — , 

and  that  the  said  causes  are  at  issue 
by  the  service  of  his  answer  to   said 

complaint  on  the  day  of 

,  19 — ;  that  plaintiff  has  re- 
fused to  consent  to  a  consolidation  of 
said  action. 

Subscribed,  etc. 

Stipulation  That  Actions  May  Be  Con- 
solidated for  Trial. 

(Title.) 

It  is  stipulated  and  agreed  by  and 
between  the  counsel  in  this  cause  that 
the   jury   now   impaneled   in   the   case 

of vs. ,  be  also  sworn 

in  this  cause,  and  that  the  same  be 
submitted  to  them,  and  that  the  coiirt 
render  such  judgment  in  both  causes 
as  may  seem  right  and  proper  from 
the  finding  of  the  jury.  See  Pons  v. 
Hart,  5  Fla.  457. 
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CONSPIRACY 


OONSPIRAOY 

[See  9  Standard  Pboc.  264.] 
CtaKpIaiut  for  Conspiracy  to  Clieat  aad 

Defraud. 
(Title  of  cause  and  venue.) 

And  the  plaintiff  says  that  at  the 
time  of  the  acts  and  doings  hereinafter 
Bet  forth  it  was  and  now  is  a  municipal 
corporation  duly  established  by  law  in 

the  county  of ,  in  the  state  of 

,  and  was  duly  authorized  by 

law  to  purchase  land  on  which  to  con- 
struct a  reservoir  to  be  used  in  sup- 
plying said  city  and  its  inhabitants 
with  water. 

That  the  defendant, J.  K.  was  a  mem- 
ber and  the  chairman  of  the  

water  board,  a  board  duly  authorized 
and  empowered  to  purchase  for  the 
plaintiff  land  to  be  used  for  the  pur- 
pose aforesaid;  that  said  J.  K.  by  vir- 
tue of  his  said  ofScial  position  knew, 
and  had  a  part  and  share  in  determin- 
ing the  action  of  said  water  board 
under  said  authority  in  making  said 
purchase;  that  the  defendant  L.  M. 
well  knew  of  said  position,  knowledge 
and  authority  of  said  J.  K.,  and  that 
said  defendants  corruptly  took  advan- 
tage of  said  position,  knowledge,  and 
authority,  and,  intending  and  contriv- 
ing to  cheat  and  defraud  the  plaintiff, 
did  corruptly  and  fraudulently  conspire 
and  agree  with  each  other  that  the 
said  J.  K.  should  impart  to  said  L.  M. 
knowledge  of  the  doings  of  the  said 
water  board  in  the  selection  of  said 
land  and  of  the  piece  of  land  which 
said  board  should  consider  suitable  for 
a  site  for  said  reservoir,  did  conspire 
and  agree  that  said  L.  M.  should  be- 
come the  purchaser  and  owner  of  the 
lot  of  land  which  should  be  so  con- 
sidered suitable  for  a  site  for  said 
reservoir,  did  conspire  and  agree  that 
said  water  board  acting  for  the  plain- 
tiff should  purchase  the  said  land  for 
the  plaintiff  from  the  said  L.  M.  at  an 
advance  or  increase  above  the  price 
paid  therefor  by  said  L.  M.,  and  did 
so  conspire  and  agree  to  divide  the 
profits  of  said  transaction  between 
themselves. 

And  the  plaintiff  further  says  that 
in  consequence  and  pursuance  of  said 
corrupt  and  fraudulent  comspiracy  and 
agreement  said  J.  K.  did  impart  to  said 
Li.  M.  said  knowledge,  and  that  said 
water  board  had  considered  a  certain 
lot  of  land  suitable  for  a  site  for  said 
reservoir  (which  said  water  board  had 
in    fact    done);    that    said    L.   M.    did 


thereupon  purchase  said  lot  of  land 
more  particularly  described  in  a  certain  * 
deed  thereof  to  the  plaintiff,  which  will 
be  produced  if  required,  and  thereafter 
said  water  board  acting  in  behalf  of 
the  plaintiff,  being  thereto  influenced 
by  said  J.  K.,  did  purchase  said  land 
for  said  city  and  pay  therefor  the 
sum  of dollars,  being  in.'  ex- 
cess, over  the  sum  paid  therefor  by 
said  L.  M.  and  over  the  price  which 
said  water  board  could  have  purchased 
the  same  but  for  said  corrupt  and 
wrongful   agreement   and   acts  of   said 

defendants,  by  the  sum  of  

dollars.  And  that  said  defendants  did 
divide  the  profits  of  said  corrupt  and 
fraudulent  transaction  equally  between 
themselves. 

And  the  plaintiff  says  that  by  reason 
of  said  corrupt  and  fraudulent  con- 
spiracy and  agreement  and  said  acts 
of  said  defendant  the  plaintiff  was  un- 
lawfully, unjustly  and  wrongfully  de- 
prived, defrauded  and  cheated  of  said 
sum  of  dollars. 

Wherefore,  etc.  Based  on  Boston  v. 
Simmons,  150  Mass.  461,  23  N.  E.  210. 


CONTEMPT 


9  Standard  Proc.  266.    5ee  also 
Injunctions.] 
Afadavit  in  Civil  Contempt  Proceedings 

Showing    Failure    to    Comply    With 

Court's  Order  for  Payment  of  Money. 
(Title  of  cause  and  venue.) 

A.  B.,  being  first   duly   sworn,   says 
that  he   is  the   plaintiff   in  the   above 

entitled  action;    that   on   the  

day  of  ,  19 — ,  at  ,  in 

said  county,  he  served  the  order  hereto 
annexed  (or  a  copy  of  which  is  hereto 
annexed)  on  C.  D.,  the  defendant  in 
this  action,  by  delivering  to  him  a  true 
copy  thereof,  and  at  the  same  time  ex- 
hibiting to  him  the  original  order  and 
the  signature  of  the  judge  thereon;  and 
then  ai}d  there  demanded  of  the  said 
C.  D.  that  he  pay  the  sum  required  to 
be  paid  by  said  order;  and  that  said 
C.  D.  refused  to  pay  the  same  and 
stated  to  afi&ant  that  he  would  not  pay 
the  said  sum  at  any  time;  and  your 
affiant  further  says  that  said  sum  is 
still  unpaid. 

(SignecT)  A.  B. 

Subscribed  and   sworn,   etc. 
Order  to  Show  Cause. 

Wherpas  A.  B.,  an  attorney  and  of5- 

cer  of  this  court,  did,  on  the  

day   of  ,   19 — ,    (here   set   out 
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m  full  the  acts  done,  the  words  spoken 
or  -written  document  submitted  which 
constitute  the  contempt). 

Now  therefore  the  said  A.  B.,  attor- 
ney and  officer  as  aforesaid,  is  hereby 
ruled   and    ordered    to    appear    in    this 

court  on  the  day  of  , 

19 — )  then  and  there  to  show  cause, 
if  any  he  can,  why  he  should  not  be 
held  to  be  punished  for  his  contempt  aa 
hereinbefore  set  forth. 


CONTINUANCES 

[See  9  Standakd  Proc.  269.] 
Notice  of  Motion  for  Contluuaoace, 

(Title  of  cause  and  venue.) 

To  J.  K.,  Esq.,  attorney  for  the  defend- 
ant: 

Take  notice  that  a  motion  will  be 
made  on  the  first  day  of  the  next  term 
of  said  court  to  be  .held  at  the  court 

house  in  ,  in  said  county,   on 

the day  of ,  19 — ,  for 

a  continuance  of  the  above  entitled 
cause,  on  the  grounds  of  (here  set  out 
the  grounds  for  continuance,  as  sick- 
ness or  absence  of  counsel,  absence  of 
material  witness  or  any  other  adequate 
ground  for  continuance). 

Said  motion  will  be  based  upon  an 
affidavit,  a  copy  of  which  is  annexed 
hereto. 

Affidavit  as  to  Absence  of  Documents. 

(Title  of  court  and  cause  and  venue.) 
I,  A.  B.,  defendant  in  the  above  en- 
titled action,  being  duly  sworn  on  oath, 
depose  and  say:  That  certain  papers 
and  documents  material  to  "my  defense 
in  this  cause  are  now  in  the  hands  of 

J.  K.,  who  resides  at  ,  in  the 

state  of  ;  that  among  the  said 

documents  and  papers  I  specify  the  fol- 
lowing: (here  describe  the  papers  to 
be  used  at  the  trial);  that  said  papers 
and  documents  are  necessary  to  the 
successful  defense  of  said  cause,  and 
I  cannot  proceed  to  trial  without  them; 
that  I  have  used  due  diligence  to  pro- 
cure them  at  the  present  term  of  court 
by  (here  state  methods  used  to  pro- 
cure them),  but  to  this  date  I  have 
not  received  them. 

And  I  further  aver  that  I  fully  ex- 
pect and  believe  that  I  can  procure  the 
said  documents  and  papers  by  the  next 
term  of  court,  and  that  this  application 
is  not  made  for  delay  but  that  justice 
may  be  done. 
Subscribed  and  sworn,  etc. 


Affidavit   Based   on   Sickness   of   Sole 

Counsel. 
(Title  of  court  and  cause  and  venue.) 
C.   D.,  being   duly   sworn,  says   that 
he  is  the  defendant  in  the  above  en- 
titled   action;    that    issue    therein    was 

joined  on  the day  of , 

19 — ,  and  that  this  defendant  has  fully 
and  fairly  stated  the  case  to  L.  M., 
Esq.,  his  counsel  herein,  and  that  upon 
the  statement  thus  made  he  is  advised 
by  said  counsel  and  believes  that  he 
has  a  valid  and  substantial  defense  to 
said  action. 

That  affiant  has  used  due  diligence  to 
prepare  for  the  trial  of  this  cause  at 
the  present  term  of  this  court  (here 
state  diligence  used). 

That  L.  M.,  Esq.,  was  and  is  his 
sole  counsel  in  said  cause  and  is  the 
only  attorney  conversant  with  the  facts 
in  the  case,  and  that  said  L.  M.  was 
fully  prepared  and  was  relied  upon 
by  the  affiant  to  try  said  cause  at  this 

term,  but  that  on  or  about  the  

day  of ,  19 — ,  said  L.  M.  was 

taken  seriously  ill  and  has  been  ever 
since  that  time  and  now  is  seriously 
ill  and  is  unable  to  converse  upon  or 
attend  to  any  matters  of  business. 

That  it  is  and  has  been  impossible 
for  any  other  attorney  to  become  suffi- 
ciently cognizant  of  the  facts  in  said 
cause  to  prepare  for  trial  thereof  at 
this  term  because  of  the  condition  of 
said  L.  M.  and  because  of  the  com- 
plexity of  the  case  (here  state  facts 
showing  complexity  of  case  and  the 
inability  of  any  other  attorney  to  pre- 
pare for  trial). 

That  if  it  is  impossible  for  said  L. 
M.  to  try  said  cause  at  the  next  term 
this  affiant  will  be  able  to  procure  some 
other  attorney  to  try  said  cause. 

Subscribed   and   sworn,  etc. 

Affidavit  of  Physician. 
(Title  and  venue.) 
C.  D.,  being  duly  sworn,  deposes  and 

says;  '  ,     ,      .  . 

That  he  is  a  duly  licensed  physician 

practicing  at  ;   that  on  the 

day  of  ,  19—,  he  at- 


tended J.  K.,  the  defendant,  and  found 
him  suffering  from  (here  describe  con- 
dition), and  that  in  his  opinion  it  would 
be  unsafe  for  said  J.  K.  and  dangerous 
to  his  health  to  leave  his  room  for  at 

least    weeks   from    the    date 

hereof. 
Subscribed  and  sworn,  etc. 
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CONTEACTS.  —  See  Accord  and  Sat- 
isr ACTION ;  Architects  and  Builders  ; 
Bills  and  Notes;  Breach  op  Prom- 
ise ;  Corporations  ;  Covenant,  Action 
op;  Fraud  and  Deceit;  Illegality, 
How  Pleaded;  Implied  and  Express 
Agreements. 

Performance,  see  9  Standard  Proc.  958. 


OONTBIBUTION 

[See  9  Standard  Proc.  272.] 
Complaint  for  hy  joint  maker,  see  Bills 
AND  Notes. 


COPYBIGHT    PROCEEDINeS 

[See  9  Standard  Proc.  275.  See'  also 
Patents;  Trade-Marks  and  Teade 
Names.] 


OOEONEE'S  INQUEST 

[See  9  Standard  Proc.  277.] 

tXJEPOEATIONS 

[See  9  Standard  Proc.  280.] 
Complaint    against    promoters    for    ac- 
cownting    for   secret   profits,   see    Ac- 
count AND  Accounting. 
Convplaint  hy  receiver  to  set  aside  fraud- 
ulent transfer  of  corporate  property, 
see  Fraudulent  Conveyances. 
Defense  that  defendant  sig,ned  draft  as 
officer  of  corporation,  see  Bills  and 

JYOTES. 

Petition  by  corporation  for  Tetters  testa- 
mentary   or    of    administration,    see 

Decedents'  Estates. 

Complajnt  by  Stockholders— Allegation 
of  Refusal  of  Directors  to  Sue. 

I.  (State  facts  showing  cause  of  ac- 
tion hy  corporation  and  that  plaintiffs 
are  stockholders.) 

II.  That  plaintifEs  first  learned  the 
trulh  in  regard  to  the  said  (briefly 
refer  to  transaction  described  above), 
and  the  fraud  practiced  by  the  defend- 
ants, as  aforesaid,  about  the  

day  of  ,  19—,  and   that  they 

have  in  no  manner  ratified  the  (trans- 
action) after  knowledge  of  the  facts 
of  said  fraud,  nor  has  said  corporation 
ratified  said  (transaction);  and  this 
action  is  brought  by  the  plaintiffs  and 
not  by  said  corporation  because  the 
board  of  directors  of  said  corporation 
is  entirely  controlled  by   the  said  de- 


fendants (promoters) ;  that  neverthe- 
less the  plaintiff  on  the 

day  of  ,  19 — ,  and  before  this 

action  was  brought  demanded  in  writ- 
ing of  said  board  of  directors  that  an 
action  be  brought  against  said  defend- 
ants (promoters)  to  protect  the  inter- 
eats  of  said  corporation  and  its  stock- 
holders andi  to  recover  the  amount  so 
fraudulently  obtained  by  said  defend- 
ants (promoters),  but  said  board  of 
directors  refused  to  bring  such  action, 
or  any  action  whatever,  against  said 
defendants  (promoters). 

Complaint  Against  Officers  of  Corporsr 
tion  for  Inducing  Purchase  of  Stock 
by  False  Prospectus. 

(Title  of  court  and  cause  and  venue.) 
The   plaintiff  in   the   above   entitled 
action  complains  against  the  defendanlJ 
herein  and  alleges: 

I.  That  the  L.  M.  Company  is  and 
was,  at  all  times  hereinafter  men- 
tioned, a  corporation  duly  organized 
and  existing  under  the  laws  of  the 
state  of ,  arid  that  the  defend- 
ants  C.   D.,   E.  F.  and  X.  Y.  are  an(J 

have   been   since  the  ;'  day  of 

,    19 — ,   directors   of    the    said 

corporation. 

II.  That  the  said  defendants  did  oi; 

the day  oi ,  19 — ,  for 

the  purpose  of  inducing  the  public  to 
purchase  stock  in  the  said  company, 
prepare  and  cause  to  be  printed,  circu- 
lated and  distributed  among  the  pub- 
lie   (or,  did  publish  in  the  ,  a 

newspaper   of  wide   circulation   in  the 

city  of  ),  a  certain  prospectus 

or  statement  signed  by  them,  a  copy 
of  which  is  hereto  attached  and  made 
a  part  hereof  (or  set  forth  the  exact 
representations  of   the  prospectus). 

III.  That  the  plaintiff  had  no  knowl- 
edge of  the  falsity  of  said  statements 
contained  in  said  prospectus  and  that 
he   received  a   copy    thereof    (or   read 

the  same  in  the  newspaper), 

on  or  about  the day  of  , 

19 — ,  and  believed  and  relied  on  the 
truth  of  said  representations  therein 
contained  and  was  thereby  induced  to 

and  did  on  the  day  of  , 

19 — ,  purchase  of  said  company  ■ 

shares  of  its  capital  stock  and  paid 
therefor  the  sum  of dollars. 

IV.  That  the  said  representations 
and  statements  contained  in  said  pros- 
pectus were  false  in  each  and  every 
particular;  that  the  defendants  knew 
that  they  were  wholly  false  when  they 
issued  and  published  the  same  as  afore- 
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said;  that  in  truth  and  ia  fact  (here 
state  the  facts  as  to  the  matters  mis- 
represented). 

V.  That  said  L.  M.  Company  is  now 
insolvent  and  that  the  stock  thereof, 
including  the  stock  so  purchased  aa 
aforesaid  by  the  plaintiff,  is  wholly 
worthless     (or     worth     not     exceeding 

dollars  per  share),  and  that 

the  plaintiff  has  suffered  damage  by 
reason  of  his  said  purchase  to  the 
amount  of —  dollars. 

Wherefore,   etc. 

Somplaint  to  Avoid  Unlawful  Trans- 
fer of  Property  to  a  Director  of  a 
Corporation. 

(Title  of  court  and  cause  and  venue.) 
The   plaintiff   in   the   above   entitled 

action  complains  against  the  defendant 

herein  and  alleges: 

I.  That  at  all  times  hereinafter  men- 
tioned the  defendant  company  was  and 
now  is  a  corporation  duly  organized 
and  existing  under  the  laws  of  the 
state  of ,  and  that  the  defend- 
ant J.  K.  was  and  still  ia  a  director  (or 
other  oflS^cer)  of  said  defendant  com- 
pany. 

II.  That   on   or  about   the  

day  of ,  19 — ,  the  plaintiff  duly 

recovered  judgment  against  the  defend- 
ant company  in  the  court, 

for  the  county  of ,  for  the  sum 

of dollars;  that  thereafter  plain- 
tiff caused  execution  upon  said  judg- 
ment to  be  duly  issued  to , 

sheriff  of  the  county  of  ■> 

where  said  defendant  company  then 
had  and  now  has  its  principal  place 
of  business;  that  said  sheriff  has  here- 
tofore returned  said  execution  wholly 
unsatisfied  and  that  said  judgment  re- 
mains wholly  unpaid. 

m.    That  on     or  about  the 

jay  of  . ,  19—,  at  a  meeting  of 

the  board  of  directors  of  said  defend- 
ant company,  at  which  meeting  the 
above  named  defendant  C.  D.  was  pres- 
ent and  participated,  the  said  directors 
of  the  said  defendant  corporation 
Rdopted  a  resolution  authorizing  the 
transfer  to  said  defendant  C.  D.  of  all 
the  property  and  assets  or  describe 
the  property  transferred  if  less  than 
the  whole)  of  the  said  defendant  cor- 
poration in  satisfaction  of  a  pretended 
indebtedness  to  said  CD.  from  said  de- 
fendant  company;  that  said  defendant 
C  r>  at  said  meeting  voted  for  the 
adoption  of  said  resolution. 

rv-  That  thereafter,  to-wit,  on  the 
— -  day  of  ,  19-,  Pw- 


suant  to  said  resolution,  said  defendant 
company  executed  and  delivered  to  said 
defendant  J.  K.,  an  assignment  of 
(here   describe   t^e  property). 

V.  That  said  assignment  was  wholly 
without  consideration  and  was  made 
with  intent  to  hinder,  delay  and  de- 
fraud the  creditors  of  said  defendant 
company  and  in  pursuance  of  a  scheme 
to  turn  over  to  said  defendant  C.  D. 
the  property  and  assets  of  said  defend- 
ant company  and  enable  him  to  'ap- 
propriate and  convert  the  same  to  his 
own  use,  and  in  this  manner  to  render 
valueless  the  stock  of  said  defendant 
company  and  to  effectuate  a  dissolu- 
tion thereof  without  due  process  of 
law;  and  to  enable  said  defendants, 
or  some  of  them,  to  organize  another 
company  and  carry  on  business  under 
another  name,  for  the  purpose  of  cheat- 
ing and  defrauding  the  creditors  of 
said   defendant   company. 

Wherefore  the  plaintiff  demands 
judgment: 

1.  That  the  aforesaid  assignment 
and  transfer  of  the  property  of  said 
defendant  corporation  to  the  defendant 
C.  D.  be  canceled  and  set  aside. 

2.  That  a  receiver  of  the  property 
of  said  defendant  company  be  ap-' 
pointed. 

3.  That  the  defendant  C.  D.  be  di- 
rected to  turn  over  the  property  of  the 
defendant  company  to  such  receiver  or 
to  account  for  its  full  value,  and  that 
said  receiver  be  authorized  and  direct- 
ed to  hold  the  same,  or  its,  money 
equivalent,  for  the  benefit  of  said  de- 
fendant corporation,  its  creditors  and 
stockholders,  and  for  sucTi  other  and 
further  relief  as  may  be  just  and  equit- 
able and  for  the  costs  of  this  action. 

Complaint  by   a  Creditor  Against  an 
Insolvent  Bank  to  Close  Up  the  Busi- 
ness and  Charge  the  Directors  Per- 
sonally. 
The  plaintiff  complains  and  alleges: 

I.  (Allege  corporate  existence  of  de- 
fendant bank  and  that  it  was  engaged 
in  a  general  banking  business.) 

II.  That    said    defendant    owes    the 

plaintiff dollars,  a  balance  of 

deposits  made  by  him  in  the  usual 
course  of  business;  that  payment  there- 
of has  been  demanded  and  refused; 
that  it  owes  other  persons  whose  names 
and  the  amounts  owed  to  each  are  un- 
known to  the  plaintiff;  that  this  action 
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is  brought  in  behalf  of  the  plaintiff 
and  all  creditors  who  choose  to  become 
parties  hereto  or  become  interested 
herein. 

That  said  defendant  has  been  in- 
solvent   since    the    day    of 

— ,    19 — ,    during    all    of    ■which 

time  the  defendants  J.  K.,  L.  M.  and 
J.  P.,  X.  Y.  and  T.  S.  have  been  direc- 
tors of  and  stockholders  in  said  bank. 

That  the  capital  stock  of  said  bank 

is dollars,  in  shares  of 

dollars  par  value. 

That  the  said  directors  knowing  that 
said  bank  was  insolvent,  semi-annually 

from  the  day  of  , 

19 — ,  to  the  day  of  , 

19 — ,  voted,  paid  and  each  received  a 
dividend  of  five  per  cent,  of  the  par 
value  of  the  stock  held  by  them,  with- 
out havirfg  reason  to  believe  that  there 
were  sufficient  net  profits  properly  ap- 
plicable to  such  payments. 

That  said  votes  of  said  directors  de- 
claring said  dividends  when  said  cor- 
poration was  insolvent  diminished  and 
impaired  the  capital  anj  capital  stock 
of  said  bank;  that  there  were  never 
any  net  profits  on  the  business  of  said 
bank  applicable  to  the  payment  of  said 
dividends  or  either  of  them. 

That  during  all  the  time  since  the 
day  of ,  19 — ,  the  de- 
fendant J.  K.  has  been  president,  and 
the  defendant  L.  M.  has  been  cashier 
of  said  bank;  that  said  J.  K.  fraudu- 
lently converted  more  than  

dollars  of  the  funds  of  said  bank  to 
his  own  use  and  replaced  the  same 
with  worthless  securities  known  to  said 
iT.  K.  and  L.  M.  to  be  so  worthless  and 
that  they  reported  to  the  state  treas- 
urer, etc.,  that  said  worthless  securi- 
ties were  of  par  value. 

That  during  all  the  times  above  men- 
tioned from  said day  of 

19 — ,   to    the   commencement 


of  this  suit  said  directors  of  said  bank 
grossly  neglected  to  perform  the  offi- 
cial duties  and  negligently  permitted 
the  money  and  effects  of  said  bank  to 
be  stolen,  wasted  and  squandered;  that 
they  allowed  insolvent  and  irresponsible 
persons  and  corporations  to  overdraw 
their  accounts  and  negligently  allowed 
the  money  of  said  bank  to  be  loaned 
to  irresponsible  persons  without  ade- 
qtSate  security,  whereby  said  money  was 
lost;  that  they  negligently  permitted 
said  J.  K.,  president  as  aforesaid,  to 
steal  and  embezzlp  the  funds  and  se- 
curities of  said  bank,  by  which r-.,— = ,  - , 

dollars  of  the  funds  of  said  bank  were  '  or  delivering  to  any 'perron,  any  "of  the 


lost,  and  the  bank  thereby  became  in- 
solvent and  unable  to  pay  its  creditors 

more  thani cents  on  the  dollar 

of  their  several  claims. 

Wherefore   the   plaintiff  prays   judg- 
ment of  this  court,  adjudging  and  de- 
claring the   corporate  right,  privileges 
and   franchises   of   the   said   defendant 
forfeited;  that  the  business  of  the  de- 
fondant  be  closed  up  under  the  direc- 
tion  of   this  court;    that   the   receiver 
heretofore  appointed  by  this  court  be 
authorized  and  directed  to  collect  the 
assets   of   said   bank   and    convert   the 
same   into   money   and   hold   the   same 
subject  to  the  order  of  this  court;  that 
the  said  defendant  and  all  persons  hav- 
ing any  property  or  assets  of  the  said 
defendant    in    their   possession    deliver 
the    same    to   the    said   receiver;     that 
the  said  defendant  make,  execute  and  , 
deliver  to  said  receiver  good  and  suffi- 
cient  deeds  of  conveyance  of  all  real 
estate   owned  by   said   defendant,   and 
good    and    sufficient    assignments    and 
conveyances  of  any  and  all  right,  title 
and  interest  in   or   to   any   real   estate 
belonging  to  said  defendant;    that  said 
receiver    be    also    authorized    and    di- 
rected to  collect  all  claims  or  demands, 
of   every  kind,   due   or  owing  to   said 
bank  from  any  and  all  persons  or  cor- 
porations, and  hold  and  retain  the  same 
subject  to  the  order  of  this  court;  that 
a    fair    and    just    distribution    of    the 
property  and  assets  of  the  said  defend- 
ant, or  the  proceeds  from  the  sale  there- 
of,  be   made    among    the    creditors   of 
said    defendant     in     the    manner   pro- 
vided by  law;    that  each  and  every  of 
the  said  creditors  be  required  to  exhibit 
to  this  court  and  to  file  in  the   office 
of  .the   clerk  of  this   court,   each   and 
every    of    their    claims    and    demands 
against   said   defendant,   duly   verified, 
and  become  parties  to  this  suit  in  the 
manner  required  by  law;    that  in  de- 
fault  thereof,  they  and  each  of  them 
80  in  default  be  wholly  precluded  from 
all  benefits  of  the  judgment  which  shall 
be    made    and    entered    in    this   action 
and  from  the  distribution  which  shall 
be  made  under  such  judgment;  that  the 
creditors    of    the    said    defendant    and 
each  and  every  of  them  be  restrained 
and    enjoined    by    the    order    of   this 
court  from  exercising  any  of  the  cor- 
porate  rights,  privileges  or  franchises 
of   the   said   defendant    and   from   col« 
lecting  or  receiving  any  debts   or   de- 
mands due  to  said  defendant,  or  from 
paying  out,  or  in  any  way  transferring 
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moneys,  property  or  effects  of  the  said 
defendant,  that  the  creditors  aforesaid 
and  each  of  them  be  restrained  and 
enjoined  by  the  order  of  this  court 
from  commencing  any  action  or  pro- 
ceeding against  the  defendant  to  en- 
force or  collect  their  said  claims,  with- 
out the  order  of  this  court. 

The  plaintiff  further  prays  judgment 
against  the  defendants  J.'  K.,  L.  M., 
J.  P.,  X.  Y.  and  T.  S.  in  the  sum  of 

dollars   and  for   such  further 

and  other  relief  as  may  be  just.  Based 
on  Hurlbut  v.  Kelly,  62  Wis.  590,  22 
NW  852. 

Complaint    by    Minority    Stockholder 
Against  Directors  for  Accouating  and 
Cancellation  of  Illegal  Contract. 
The  plaintiff   complains   and  alleges: 
That  the  plaintiff  and  the  defendants 
C.   D.   and  E.  F.  are   resideiits   of   the 
state  of ,  and  that  the  defend- 
ant,    Company,  is  a   corpora- 
tion duly  organized  and  existing  under 

the  laws  of  the  state  of  and 

having  its  principal  place  of  business 
at  ,  in  the  state  of 


C.  B.  and  Company  were  to  act  as 
selling  agents  of  said  defendant  com- 
pany, the  said  contract  to  provide  that 
said  C.  D.  and  Company  as  such  agents, 
should  pay  all  the  expense  of  manu- 
facture and  the  expense  of  conducting 
said  business,  in  consideration  of  a  com' 

mission   of  ^ per   cent,   on   the 

gross  sales  of  said  company,  and  to 
provide  that  after  the  payment  of  said 
expenses  and  deducting  their  said  com- 
mission that  they,  said  C.  D.  &  Coin- 
pany,  should  pay  over  the  residue  of 
the  amount  received  from  said  gross 
sales     to  the  defendant  company. 

That  said  contract  was  executed  by 
said  defendant  company  and  said  C.  D. 
&  Company  in  accordance  with  the 
terms  and  provisions  of  said  resolu- 
tion; and  a  copy  of  the  same  is  hereto 
annexed  and  made  a  part  hereof. 

That  said  C.  D.  and  E.  P.  under  the 
firm  name  of  C.  D.  and  Company  en- 
tered upon  the  performance  of  said  con- 
tract  and   from   the  day   of 

19 — ,  have  been  and  now  are 


with 


shares  of  capital  stock 


of  the  par  value  of 

That  the  plaintiff  and  the  defend- 
ants C.  D.  and  E.  P.  are  the  owners 
of   substantially   all  the  stock  in  said 

defendant    company,    to-wit,    ■ 

shares  being  held  by  the  plaintiff  and 

shares    by     said    C.   D.    and 

E-  F.  .  ^    ^^ 

That  at  a  regular  meeting  ol  tfte 
stockholders  of  said  corporation,  said 
C.  T>.  and  E.  P.  were  elected  president 
and  treasurer  respectively  and  ex-oficio 
members  of  the  board  of  directors  of 
said  corporation,  and  the  plaintiff  was 
elected  the  other  director  of  said  com- 
pany, said  board  consisting  of  three 
members.  .  ..       j 

That  at  all  times  herein  mentioned 
said  0.  D.  and  E.  F.  were  and  now 
are  co-partners  in  business  under  the 
firm  name  of  C.  T>.  &  Company;  that 
at  a  meeting  of  the  board  of  directors 
of     said     corporation,     held     on     the 

day      of     ,      -i"— » 

at  which  said  meeting  were  present 
the  plaintifr  and  C.  D.  and  E.  F.,  a 
resolution  was  passed  l>y  ». '^''*\.°f 
the  majority  of  the  board  in  which 
said  vote  CD.  and  B.  F.  participated 
and  voted  in  the  affirmative  and  the 
plaintiff  voted  in  the  ^ISft^'^f'^lT^^"^ 
said  resolution  authorized  the  board  of 


acting  as  the  selling  agents  of  said  de- 
fendant corporation,  under  said  con- 
tract, and  have  sold  the  entire  output 
of  said  corporation. 

That  as  a  stockholder  and  director  of 
said  defendant  company  the  plaintiff 
requested  of  the  said  C.  D.  and  E.  F. 
and  each  of  them  that  he  be  allowed 
to  inspect  the  books  and  records  and 
accounts  of  the  defendant  company, 
which  request  was  denied,  said  C.  D. 
and  E.  F.  stating  that  the  only  books 
of  the  said  defendant  company  con- 
sisted of  a  minute  book  of  the  meet- 
ings of  stockholders  and  directors,  and 
that  all  the  other  books  of  account  were 
the  property  of  said  C.  D.  &  Company. 
That  the  said  C.  D.  &  Company  as 
selling  agent  of  said  defendant  com- 
pany is  bound  to  render  a  true  and 
accurate  account  of  the  business  con- 
ducted by  said  0.  D.  &  Company  under 
said  contract  and  the  accounts  when  so 
submitted  should  be  open  to  the  in- 
spection and  consideration  of  the  board 
of  directors;  that  the  said  C.  D.  & 
Company  have  been  called  upon  by  the 
plaintiff  both  as  a  director  and  stock- 
holder in  said  defendant  company,  to 
render  an  accounting  to  said  defendant 
corporation,  but  this  the  said  0.  D.  & 
Company  has  refused  and  still  refuses 

to  do.  ,  - 

"Wherefore     the     plaintiff     demands 
iudgment:  ,  ^    ^ 

1.    That  defendants  C.  D.  and  E.  F. 


ST^°  Tcompany:  whereby  S  '  and  C.^Branrdompany  may  be  directed 
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to  render  an  account  to  the  defendant 
company  of  all  moneys  received  and 
all  goods  sold  under  said  contract  to- 
gether with  all  vouchers  relating  to 
such  transactions. 

2.     That    said    contract   may   be   set 
aside  and  declared  null  and  void;  and 
for   such   other    and    further   relief   as 
may  be  just.    Based  on  Sloan  v.  Clark- 
son,  105  Md.  171,  66  Atl.  18. 
Complaint  Against  Directors   as  indi- 
viduals for  Making  Unlawful  Divi- 
dends   and   Distribution   of    Capital 
Stock. 

(Title  of  court  and  cause.) 

Plaintiff  complains  against  the  de- 
fendants herein  and  alleges: 

I.     Tihat    on    the    1    day    of 

,  19 — ,  and  from  that  day  until 

the day  of ,  19—,  the 

Li.  M.  Company  was  a  corporation  duly 
organized  and  existing  under  the  laws 

of  the  state  of  ,  and  as  such 

corporation  doing  business  at , 

in  the  county  of  ,  in  its  said 

corporate  name. 


II.     That    on    the 


day    of 

,    19 — ,    said    L.    M.    Company 

made  and  delivered  to  the  plaintiff  its 
promissory  note,  of  which  the  follow- 
ing is  a  copy  (here  insert  copy  of  note), 
and  that  said  promissory  note  remains 
wholly  unpaid  and  there  is  now  due 
the  plaintiff  thereon  the  said  sum  of 
dollars,  with  interest,  accord- 
ing to  the  tenor  and  effect  ■  of  said 
note. 
III.     That   on   the   day   of 


,  19 — ,  the  directors  of  said  L. 

M.  Company,  and  while  said  corpora- 
tion was  so  indebted  to  the  plaintiff 
as  aforesaid,  made  and  declared  a 
dividend    to    the    stockholders   of  said 

corporation     of  dollars,     per 

share,  amounting  in  all  to  the  sum  of 

dollars,   and   afterwards  paid 

said  dividend  to  its  stockholders  afore- 
said; and  the  plaintiff  avers  that  said 
dividend  was  not  made  from  the  sur- 
plus profits  arising  from  the  business 
of  said  corporation. 

IV.  That    on   the   day    of 

,   19 — ,   the    said    directors    of 

said  corporation  divided  among  and 
paid  the  stockholders  thereof  the 
whole  of  the  capital  stock  of  said  cor- 
poration,  to-wit,   the   sum   of  ■ 

dollars. 

V.  That  during  all  the  times  herein- 
before mentioned  the  said  C.  D.,  E.  F.,  ! 
and  J.  K.  and  each  of  them  were  di-  1 
rectors    of    said    corporation    and    as- 


sented to  the  making  of  said  dividend 
and  the  division  and  payment  of  said 
capital  stock  as  aforesaid. 
Wherefore,  etc. 

Ansiwer  of  Failure  of  Foreign.  Corpora- 
tion To  Comply  with  Statutory  Reg- 
ulations. 

(Title   and   venue.) 

The  defendant  in  the  above  entitled 
action  answers  to  the  plaintiff's  com- 
plaint herein  and  alleges: 

I.  That  at  the  time  of  the  execution 
of  said  supposed  bond  and  ever  since, 
the  United  States  Express  Company, 
for  whose  sole  use  and  benefit  this 
action  is  brought,  was  an  association  of 
persons  usually  called  an  express  com- 
pany and  were  then  and  there  and  ever 
since  have  been  engaged  in  the  business 
of  transporting  and  carrying  packages 
of  bank  notes,  coin,  goods,  wares  and 
merchandise  and  other  articles  over 
and  upon  the  railroadsi,  rivers  and 
other  thoroughfares  in  this  state  and 
other  states  of  the  Union,  and  receiv- 
ing and  agreeing  to  receive  compensa- 
tion therefor.' 

And  that  the  employment  of  said  N. 
M.  and  his  appointment  as  agent  for 
said  express  company,  mentioned  in 
paid  supposed  bond,  was  by  said  sup- 
posed bond  intended  to  be  and  in  fact 
was  to  serve  the  said  express  company 
in  the  business  aforesaid,  to-wit,  in  the 

county  of  ,  state  of  . 

And  the  defendants  say  that  all  moneys 
mentioned  in  the  complaint  as  having 
been  received  by  said  N.  M.  were  re- 
ceived by  him  in  the  course  of  his 
said  employment  and  agency  in  l  the 
business   aforesaid   in   said    county. 

And  the  defendants  say  that  the 
business  so  carried  on  and  conducted 
and  prosecuted  by  said  company 
through  said  agency  and  employment 
of  said  N.  M.  was  and  is  wholly  un- 
lawful in  this,  to-wit:  that  at  no  time 
before  the  execution  of  said  supposed 
bond,  nor  at  any  time  since  and  while 
said  N.  M.  was  engaged  in  the  em- 
ployment and  agency  aforesaid,  did  said 
express  company  file  with  the  recorder 
of  said  county  in  which  said  agency 
was  carried  on  and  in  which  said  com- 
pany had  an  office  all  the  time  as  afore- 
said, a  statement  showing  the  full  name 
of  every  member  of  said  association 
and  company  and  the  proper  place  of 
ipsidence  of  each  such  member,  and  the 
amount  of  capital  employed  in  said 
business,  and  also  an  agreement  that 
legal   process  served  on  any  agent  of 
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said  express  company  and  association 
in  said  county  should  be  deemed  and 
tai:_en  to  be  good  service  upon  said  as- 
sociation or  company.  All  of  which 
they  wholly  omitted  to  do  in  manner 
and  -form    aforesaid,    contrary    to    the 

vided,  of  al   which  the  defendants  were 
Ignorant    till    the    time    of    the    com 
mencement  of  this  suit. 

Defense  That  Stock  Is  Held  Merely  as 
Pledgee. 

^'^m^^  of  court  and  cause  and  venue.) 
The  defendant  above  named  in  an- 
swer to  the  complaint  of  the  plaintiff 
m  the  above  entitled  action  denies  and 
alleges  as  follows: 

1.  (Denials  of  the  averments  of  the 
complaint  alleging  his  ownership  of 
stock,  etc.) 

2.  The  defendant  alleges  that  at  all 

times     since     the     day     of 

,  19—,  and   during  all  of  the 

time  mentioned  in  the  said  complaint 
one  J.  K.  was  the  owner  of  said  — ■ — ^ 
shares    of    the    capital    stock    of    said 

company,  a  corporation. 

Defendant      alleges      that     on      the 

-— day    of ,   19—      the 

said   J.   K.   pledged   the   said  

shares  of  stock  unto  and  deposited  the 
same  with  the   defendant  as  collateral 

security  for  a  loan  of dollars; 

that  ever  since  said  stock  was  so 
pledged  to  him  and  during  all  the  times 
in   said  complaint  mentioned,  the  said 

shares  of  stock  being  the  iden- 
tical stock  mentioned  in  the  plaintiff's 
said  complaint,  were  held  by  the  de- 
fendant in  pledge  as  collateral  secur- 
ity for  said  loan  of  dollars, 

which  said  debt  is  still  unpaid;  that 
prior  to  the  day  of  , 

shares  of  stock 


19 — ,  the  said  — 

so  held  by  this  defendant  as  aforesaid 

were  evidenced  by certificates 

standing  in  the  name  of  J.  K.  on  the 
books  of  such  corporation,  which  said 
certificates  had  been  endorsed  by  said 
J.  K.  and  deposited  by  him  as  col- 
lateral   as   aforesaid. 

On    the day    of   , 

19 — ,  the  defendant  at  the  request  of 
said  J.  K.  deposited  said  certificates 
with  an  oflicer  of  said  corporation,  to- 
wit,  L.  M.,  the  secretary  thereof,  and 
then  and  there  directed  and  requested 
said  secretary  to  transfer  said  stock  on 
the  books  of  said  corporation  to  the 
name  of  the  defendant  as  pledgee  and 


to  issue  to  the  defendant  a  new  cer- 
tificate therefor  in  the  name  of  the 
defendant  as  pledgee;  that  thereafter 
in  disregard  of  the  said  request  and 
direction  of  the  defendant  the  said 
secretary  transferred  the  said  stock  on 
the  books  of  said  corporation  unto  the 
name  of  the  defendant,  failing  and 
neglecting  to  enter  the  same  on 
the  said  books,  and  failing  and 
neglecting  to  issue  a  new  certificate 
therefor  in  the  name  of  the  defendant 
as  pledgee;  that  this  defendant  im- 
mediately repudiated  and  disavowed 
the  ownership  of  said  stock  and  again 
demanded  of  the  said  secretary  that  a 
certificate  for  said  stock  be  issued  in 
the  name  of  the  defendant  as  pledgee, 
in  accordance  with  his  former  instruc- 
tions, and  requested  said  secretary  to 
amend  the  said  erroneous  certificate  by 
writing  therein  the  word  "pledgee" 
following  the  name  of  the  defendant; 
that  said  secretary  refused  to  so  amend 
said  erroneous  certificate,  but  then  and 
there  promised  to  correct  the  said  error 
by  issuing  a  new  certificate  therefor  in 
the  name  of  the  defendant  as  pledgee 
as  soon  as  an  officer  of  said  corpora- 
tion was  there  to  sign  suCh  new  cer- 
tificate. \ 

That  the  defendant  has  from  time  to 

time  since  said day  of 

,  19 — ,  up  to  the day 

of  ,  19 — ,  made  repeated  de- 
mands of  a  like  nature  upon  said  secre- 
tary and  received  like  answers  until-the 
day    of    ,    19 — ,    on 


which  last  mentioned  day  and  in  com- 
pliance with  a  demand  in  writing,  made 
by  the  defendant's  attorney  said  secre- 
tary corrected  and  rectified  said  mis- 
take and  issued  a  new  certificate  in 
the  name  of  the  defendant  as  pledgee. 
That  the  defendant  never  did  accept 
said  certificate  of  stock  so  erroneously 
issued  to  him  as  aforesaid,  and  during 
all  of  the  time  mentioned  in  the  plain- 
tiff's  said  complaint  this  defendant  ap- 
peared on  the  book  of  said/  corporation 
as  a  stockholder  solely  by  and  through 
the  mistake  or  neglect  of  the  officers 
of  said  corporation  and  in  utter  disre- 
gard of  his  request  and  instruction  at 

the  time  said  shares  were  so 

deposited  for  registration  as  aforesaid; 
that  defendant  is  not  and  never  has 
been  the  owner  of  said  stock  or  any 
part  thereof  and  was  at  all  times  men-i 
tioned  herein  a  pledgee,  holding  said 
stock  as  collateral  security  for  the  pay- 
ment of  the  aforesaid  loan  of  -- 
dollars  and  not  otherwise. 
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Wherefore,  etc.  Based  on  Shattuck 
&  Desmond  W.  Co.  v.  Gillelen,  154  Cal. 
778,  99  Pac.  348. 

Defense  of  Exemi>tion  From  Individual 
Liability  Under  Foreign  Statute. 

(Title  of  court  and  cause  and  venue.) 
Now  comes  the  defendants  in  the 
above  entitled  action  and  for  answer 
to  the  complaint  of  the  plaintiff  herein 
allege: 

I.  (Admit  the  incorporation  of  the 
defendant   corporation   as   alleged.) 

II.  (Deny  specifically  the  averments 
as  individual  liability  of  stockholders.) 

III.  And  for  a  separate  and  distinct 
defense  these-  defendants  allege  Ijhat 
the  defendant  corporation  is  a  corpora- 
tion duly  organized  and  existing  un- 
der the  laws  of  the  state  of ; 

that  (naming  or  describing  the  act  or 
law  of  the  foreign  state)  provides  as 
follows:  (here  quote  the  law  of  exemp- 
tion relied  upon). 

That  defendants  subscribed  for  the 
stock  of  said  corporation  and  paid  for 
the  same  in  full,  and  that  all  of  said 
stock  sold  to  or  now  owned  by  the  de- 
fendants is  fully  paid  for  and  non- 
assessable, and  that  section of 

said  act  provides  (here  quote  law  pro- 
viding for  non-liability  of  stockholders 
for  full  paid  and  non-assessable  stock), 
(or  allege  any  other  provision  of  the 
laws  of  said  foreign  state  exempting 
stockholders  from  liability). 

Wherefore,  etc. 


COSTS 

[See  9  Standard  Peoc.  287.] 
Judgment  for  in  favor  of  garnishee,  see 

Garnishment.  1 

Complaint   To   Recover   Costs  Against 

Party  Discontinuing  Action. 

The  plaintiff  complains  and  says: 

That  on  or  about  the day 

of  ,  19 — ,  the  defendant  com- 
menced an  action  against  the  plaintiff 
in    the    court    of 


county  without  any  cause  of  action  and 
(here  state  the  various  steps  taken  in 
the  action  such  as  issuing  summons, 
etc.) ;  that  defendant  incurred  costs  in 
and  about  the  conduct  of  the  said 
action  and  in  preparing  his  defense 
therein  (here  state  nature  and  amount 
of  various  items  of  costs). 

That  on  or  about  the  day 

of  ,  19 — ,  the  defendant  with- 
out  the   consent   of   the  plaintiff   and 


against  his  will,  and  with  a  view  to 
prevent  the  plaintiff  from  recovering 
his  said  costs,  so  incurred  in  preparing 
to  defend  said  action  as  aforesaid, 
withdrew  and  discontinued  hia  said  ac- 
tion against  the  plaintiff  and  neglected 
and  refused  to  return  said  summons  to 
said  court  and  wholly  neglected  and 
refused  to  enter  and  prosecute  his  said 
action  against  the  plaintiff  (or  caused 
a  dismissal  to  be  entered  in  said  ac- 
tion) ;  that  the  plaintiff  was  prevented 
thereby  from  recovering  before  said 
court  his  said  costs  and  expense  so  in- 
curred by  him  as  aforesaid,  and  the 
defendant  has  hitherto  neglected  and 
refused  to  pay  said  costs  to  the  plain- 
tiff, although  requested  so  to  do,  and 
the  same  remain  wholly  unpaid,  to 
plaintiff's  damage,  in  the  sum  of 
dollars. 


Wherefore,    etc. 


COUNTERCLAIM.  —  See  Cross-Com- 
plaint ;  Cross-Bill;  Setoff,  Coun- 
terclaim AND  Recoupment. 


COXmTERFEITING 

[See  9  Standard  Proc.  290.] 

COVENANT,  ACTION  OP 

[See  9  Standard  Proc.  292.] 
Warranty,  see  9  Standard  Proc.  1259. 

Complaint  for  Damages  in  Action  on 
Grantee's  Covenant. 

The  plaintiff  complains  and  alleges; 

That  the  defendant  on  the  

day  of ,  19 — ,  in  consideration 

of  the  conveyance  to  him  by  the  plain- 
tiff for  the  sum  of  dollars  of 

a  certain  lot  of  land  described  as  fol- 
lows (here  describe  land)  agreed  that 
he  would  erect  upon  said  lot  of  land 
a  good  substantial  brick  house,  the 
same  to  be  used  and  occupied  as  a 
dwelling  house;  that  he  would  not  erect 
or  cause  to  be  erected  upon  said  prem- 
ises any  building  or  other  structure 
that  would  be  objectionable  to  said 
vicinity   or   a  nuisance. 

That  the  plaintiff  in  consideration  of 

said   sum   of dollars,   and   in 

the  further  consideration  of  the  said 
promises  and  agreements  of  the  defend- 
ant on  the  day  of  — : , 

19 — ,  conveyed  to  the  defendant  the 
above  described  premis"S;  that  the  de- 
fendant  did  not   and   has   not   erected 
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&  good  substantial  brick  house  to  be 
used  and  occupied  as  a  dwelling  house, 
but  on  the  contrary  has  erected  upon 
said  premises  a  brick  building  which 
said  brick  building  is  used  as  a  (her  a 
Btate  the  objectionable  business  car- 
ried on  in  building)  and  is  a  nuisance 
to  the  vicinity. 

That  the  plaintiff  owns  many  other 
lots  in  the  vicinity  of  said  above  de- 
scribed lot  and  that  by  reason  of  the 
objectionable  use  to  which  said  brick 
building  is  put  and  the  nuisance  there- 
by created  and  continued  the  plaintiff  '3 
Baid  lots  have  become  lessened,  and  the 
plaintiff  is  hindered  from  selling  them; 

to  his  damage  in  the  sum  of  

dollars. 

Wherefore,  etc. 


OREDITOES'   SUITS 

[See  9  Standard  Pboc.  294.  See  also 
Assignment  poe  the  Benefit  of  Cred- 
itors; Fraudulent  Conveyances.] 

Complaint  To  Beach  Property  in  Name 
of  Another  Where  Purchase  Money 
Was  Furnished  by  Debtor. 

(Title  of  court  and  cause  and  venue.) 
The   plaintiff   in    the    above    entitled 
action    complains    against    the    defend- 
ant herein  and  alleges: 

I.  That    on    the    day    of 

,   19 — ,  at  ,  judgment 

was  rendered  in  the  court  in 

IiiB  favor  against  the  defendant  A.  B. 

in  the   sum  of  dollars,  in  an 

action    entitled    (state   title   and   num- 
ber). 

II.  That    on    the    ^ day    of 

,     19 — ,     said     judgment    was 

docketed  in  the  ofSce  of  the  clerk  of 
said  county. 

III.  That    on   the day   of 


-J  19 — ,  an  execution  was  issued 


upon  the  said  judgment  against  the 
personal  and  real  property  of  the  de- 
fendant  A.   B.,   to   the   sheriff  of   said 

county   in   which   county   the 

said   defendant   then  resided. 

IV.  That  said  execution  was  re- 
turned by  said  sheriff  wholly  unsatis- 
fied, and  no  part  of  said  judgment  has 
ever  been  paid. 

V.  That    on    the    ■    day    of 

^     19 — ,     the     said     defendant 

A.  B.  contracted  for  and  purchased  a 
certain  tract  or  parcel  of  land  from 
one  .1.  K.,  which  said  tract  or  parcel 
of  land  is  described  as  follows  (here 
describe  land),  for  the  consideration  of 


■  dollars,  and   then  and  there 

paid  or  caused  to  be  paid  to  the  said 
J.  K.  for  said  land,  the  said  sum  of 
dollars  of  his,  the  said  def  end- 
ant 's  own  money,  and  then  and  there 
caused  the  said  real  estate  to  be  con- 
veyed by  said  3.  K.  to  defendant  L.  M., 
who  at  all  times  herein  mentioned  was 
and  now  is  the  wife  of  said  defend- 
ant A.  B.,  with  intent  to  cheat  and 
defraud  the  plaintiff  and  prevent  the 
enforcement  of  his  said  judgment;  that 
the  said  defendant  L.  M.  accepted  said 
conveyance  with  knowledge  of  the  fore- 
going facts  and  with  intent  to  aid  hei 
said  husband  in  so  cheating  and  de- 
frauding the  plaintiff  as  aforesaid,  and 
caused  the  same  to  be  recorded  in  the 
office  of  the  recorder  of  said  county. 
Wherefore  plaintiff  prays  that  the 
court  will  decree  a  conveyance  of  so 
much  of  said  real  estate  as  may  be 
necessary  for  the  payment  of  said 
execution  and  judgment,  and  for  such 
other  and  further  relief  as  to  the  court 
may  seem  just  and  proper  in  the  prem- 
ises. 

Complaint   by   Judgment   Creditor   To 
Set  Aside  Fraudulent  Assignment. 

(Title   of   court   and   cause.) 

The  plaintiff  complains  against  the 
defendants  herein  and  alleges: 

I,  II,  III.  (Allege  judgment,  issuing 
of  execution  thereon  and  return  unsat- 
isfied as  in  previous  form.) 

IV.  That  after  the  contracting  the 
debt  upon  which  the  aforesaid  judg- 
ment was  founded  the  defendant  J.  K. 
made  an  assignment  of  all  his  property 
to  the  defendant  L.  M.  in  trust  for  the 
payment  of  his  debts  (or  made  an 
assignment  a  copy  of  w'hieh  is  hereto 
annexed). 

V.  That  said  L.  M.  accepted  the 
said  trust  and  has  collected  large  sums 
of  money,  and  other  valuable  property 
from  the  assets  of  the  defendant  J.  K., 
amounting  in  all  to  the  value  of  more 
than dollars. 

VI.  That  said  assignment  was  made 
with  the  sole  intent  to  delay  and  de- 
fraud the  creditors  of  the  defendant 
,T  K  •  that  ever  since  the  said  assign- 
ment'was  executed  and  delivered  the 
said  property  has  remained  and  still 
remains  in  the  possession  and  under 
the  control  of  said  J.  K.,  who  falsely 
claims  to  be  the  agent  of  said  defend- 
ant L.  M.,  the  assignee  under  said  sup- 
posed assignment.         ^     ,   ,    .    ,  ,.. 

VIT  That  the  pretended  mdebted- 
i  ness  named  and  set  forth  in  said  as- 
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signment  as  due  from  J.  K.  to  L.  M. 
is  fictitious;  that  the  defendant  J.  K. 
was  not  indebted  to  the  defendant  L. 
M.  in  the  sum  named  therein  or  in  any 
sum  whatever. 

VIII.  That  the  defendant  J.  "K.  has 
no  other  property  than  that  covered  by 
said  assignment  as  aforesaid,  out  of 
which  the  plaintiff  could  obtain  satis- 
faction of  his  said  execution  or  judg- 
ment in  whole  or  in  part,  and  that 
unless  said  property  so  assigned  as 
aforesaid  can  be  applied  to  the  pay- 
ment of  said  judgment  the  same  will 
remain  wholly  unpaid  and  unsatisfied. 

Wherefore  the  plaintiff  demands 
judgment: 

I.  That  the  said  assignment  be  ad- 
judged fraudulent  and  void  as  against 
the  plaintiff. 

II.  That  said  L.  M.  be  ordered  to 
account  under  the  direction  of  this 
court  for  all  the  property  received  by 
him  as  aforesaid. 

III.  That  the  defendants  and  each 
of  them,  their  and  each  of  their  agents, 
servants  and  attorneys  bo  enjoined 
from  interfering  with  said  property  or 
the  proceeds  thereof  except  by  order  of 
and  under  the  direction  of  this  court. 

IV.  That  the  plaintiff's  said  judg- 
ment be  satisfied  out  of  said  property 
or  the  proceeds  thereof  and  for  such 
other  and  further  relief  as  may  be 
just. 

Answer  That  Defeud^t  Is  a  Bona  Fide 
Purchaser. 

The  defendant  B.  F.  in  the  above 
entitled  action  answering  the  plaintiff 's 
complaint  herein  alleges: 

That  he,  the  said  defendant,  did  on 

the   day    of   ,    19 — , 

buy  from  J.  K.,  the  person  mentioned 
in  the  complaint,  the  lands  and 
tenements  described  in  the  complaint, 
for  the  consideration  of  dol- 
lars; he  the  said  J.  K.  being  then 
seized  in  fee  and  in  possession  thereof 
(here  state  how  and  when  the  con- 
sideration was  paid);  that  said  pur- 
chase was  without  any  fraud  or  in- 
tent on  the  defendant's  part  to  hin- 
der or  delay  or  defraud  the  said  plain- 
tiff or  any  other  creditor  or  creditors 
of  the  said  J.  K.,  and  without  any 
knowledge,  information  or  belief  at 
that  time  or  previous  thereto  that  the 
said  J.  K.  sold  the  premises  with  the 
intent  in  the  said  complaint  alleged. 
Wherefore,  etc. 


CRIMINAI.  CONVEBSATIOK 

[See  9  Standard  Peoc.  313.] 


OBOSS-BIXJ. 

[See  9  Standard  Pboc.  314.      See    alto 
Cboss-Complaint.  ] 


CBOSS-COMFUUNT 

[See  9  Standard  Proc.  1014.  See  also 
Cross-Bill;  Declaration  and  Com- 
plaint; Set-Opp,  Counterclaim  and 
Recoupment.] 

General  Form  Aqswer  and  Cross-Com- 
plaint. 

(Title.) 

Now  comes  the  defendant  above 
named,  and  answering  the  complaint 
on  file  herein,  denies  and  alleges:  (de- 
nying either  generally  or  specifically 
the  material  allegations  of  plaintiff's 
complaint  and  setting  up  any  new  mat- 
ter   constituting    a    defense). 

For  a  cross-complaint  against  the 
said  plaintiff,  defendant  alleges:  (set 
forth  facts  constituting  cause  of  action 
as  in  ordinary  complaint). 

Wherefore,   etc. 
(Verification.) 


ORUELTy  TO  ANIMALS 

[See  9  Standard  Proc.  54,  317.] 
DAMAGES.  — -  See  Adjoining  Land- 
owners ;  Adulteration  ;  Alienatinq 
Affections  ;  Electricity  ;  Eminent 
Domain  ;  False  Imprisonment  ; 
Fraud  and  Deceit  ;  Freight  Carriers  ; 
Implied  and  Express  Agreements; 
Injuries  to  Persons  and  Property. 


•  DEATH  BY  WRONGFUL  ACT 

[See  9  Standard  Proc.  318.]  See  also 
Injuries  to  Persons  and  Property.] 

Complaint  for  death  ca/used  by  coming 
in  contact  with  live  wire,  see  Elec- 
tricity. 


DEATH,     CONCEALMENT     OF.— See 
Infants. 


DECEDENTS'  ESTATES 

[See  9  Standard  Proc.  323.]  See  also 
Executors  and  Administrators;  In- 
heritance.] 


DECEDENTS'  ESTATES 


(Title.) 
To  the 


Petition  for  Prol)ate  of  Will. 


■  court  of  the  county  of 

,  state  of : 

The    petition    of    '■     of    the 

county  of  ,  state  of  , 

respectfully   shows: 

That died  on  or  about  the 

day  of  -J  19_^  in  the 


county  of 


-,  state  of 


That  said  decedent  at  the  time  of  his 
death  was  a  resident  of  the  county  of 

,   state   of  ,   and   left 

property    in    the    county    of   

state  of  -. 

That  the  value  and  character  of  the 
said  property  and  the  probable  revenue 
therefrom  are  as  follows,  to-wit:  (state 
fully  the  value,  character,  etc.,  of  all 
property  of  deceased  discovered  at  time 
of   petition). 

That  the  estate  and  effects  in  respect 
of  which  the  probate  of  the  will  is  here- 
in applied  for  does  not  exceed  in  value 
the  sum  of  .* 

That  said   decedent  left  a  will   and 

testament   bearing    date    the   

day  of  ,  19 — ,  in  the  posses- 
sion of ,  which  your  petitioner 

alleges  to  be  the  last  will  and  testa- 
ment of  said  decedent,  and  which  is 
herewith  presented  to  said  court; 

That  is  named  in  said  will 

as   executor —   thereof;     and    the    said 

person —   so   named   (refuses 

or  consents)  to  act  as  such;  (and  in 
case  of  refusal,  add,  that  your  peti- 
tioner is  a  person  interested  in  the  will 
of  said  decedent). 

That  ,  aged  about  ■ 

years,  residing  at  ,  and  , 

aged  about  years,  residing  at 

,   named    therein    as 

devisees,  and  legatees. 

That  the  subscribing  witnesses  to  the 

said  will  are  ,  residing  in  the 

,  county  of  ,  state  of 

;  and •,  residing  in  the 

,  county  of  ,  state  of 


That  the  next  of  kin  of  said  decedent 
whom  your  petitioner —  advised  and  be- 
lieve— ,  and  therefore  allege —  to  be 
the  heir —  at  law  of  said'  testa — ,  and 
the  name — ,  age — ,  and  residence —  of 

said    heirs    are    as    follows:  , 

aged  about  years,  residing  at 

-,  aged  about 

said    will    was    exe- 

on    the    said   

,  19 — ,  the  said  testa — 


years,  residing  at 

That    the    time 

cuted,     to-wit 

day  of  — 


was  over  the  age  of  ■ 
wit:    of  the  age  of 
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years,  to- 

years  or 

thereabouts,  and  was  of  sound  and  dis- 
posing mind,  and  not  acting  under 
duress,  menace,  fraud  or  undue  in- 
fluence, and  was  in  every  respect  com- 
petent, by  last  will  to  dispose  of  all 
his  estate. 

That  said  will  is  in  writing,  signed 
by  the  said  decedent  and  attested  by 
said  subscribing  witnesses,  at  the  re- 
quest of  said  testa — ,  subscribing  their 
names  to  the  said  will  in  the  presence 
of  said  decedent  and  in  the  presence 
of  each  other,  and  your  petitioner — 
allege —  that  said  witnesses,  at  the 
time  of  attesting  the  execution  of  said 
will,  were   competent. 

Wherefore,  your  petitioner —  pray- 
that  the  said  will  may  be  admitted  to 

probate,  and   that  letters  be 

issued  to  your  petitioner, ,  and 

that  for  that  purpose  a  time  be  ap- 
pointed for  proving  said  will,  and  that 
all  persons  interested  be  duly  notified 
to  appear  at  the  time  appointed  for 
proving  the  same;  and  that  all  the 
necessary  and  proper  orders  may  be 
made  in  the  premises. 

Petition  for  Probat*  of  Foreign  Will. 

(Title.) 

To  the 


-,  state  of 


court  of  the  county  of 


of  the  coun- 
,  re- 


The  petition  of 

ty  of  ,  state  of 

spectfully  shows: 

That  (same  as  in  preceding  form  of 
petition  for  probate  of  will  to  the  point 
marked  with  a  *,  where  say) : 

That  said  decedent  left  a  will  bear- 
ing   date     of    the    day    of 

— . ,  19 — ,    which    has    been    duly 

proved,  allowed  and  admitted  to  pro- 
bate in  the court  of  the  coun- 
ty of  ,  state  of  ,  and 

a  duly  authenticated  copy  of  said  will 
and  the  probate  thereof  in  said  court 
is  presented  and  filed  herewith  and 
made  a  part  hereof;  that  said  court  at 
the  time  of  admitting  said  will  to  pro- 
bate was  a  court  of  competent  juris- 
diction and  had  jurisdiction  of^  said 
matters  and  of  all  parties  interested  in 
said  estate; 

That  is  named  in  said  will 

as   executor —  thereof;      and   the   said 

person —  so  named  — '■ (refuses  or 

consents)  to  act  as  such  (and  in  case 
of  refusal,  add,  that  your  petitioner  is 
a  person  interested  in  the  will  of  said 
decedent). 
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That 


-,  aged  about 


Shears,   residing  at 

aged  about  years,  residing  at 

,  arc  named  therein  as  deviBees 

aiid  legatees. 

Wherefore     (same    as    in    preceding 
form  of  petition  for  probate  of  will). 

Petition  for  Letters  of  Administration 

With  Will  Annexed. 
(Title.) 
To  the 


-,  state  of 


court  of  the  county  of 


The  petition  of 
ty  of  ,  state  of 


,  of  the  coun- 
,  re- 


spectfully shows 

That  died  on  or  about  the 

day  of  ,  19 — ,  leav- 
ing a  last  will  and  testament;  that  said 
will  and  testament  has  heretofore  been 
admitted  to  probate  in  this  court; 

That  by  the  terms  of  said  will  and 

testament,     was     appointed 

execut-^  thereof;  and  in  pursuance 
thereof,  letters  testamentary  were  is- 
sued 'to    said   ,   by    the    order 

of  this  court,  and  • duly  quali- 
fied  as   such   execut — ; 

That     said    died     on     the 

■ ,  19 — ,  leaving  said  estate  un- 

administered  upon,  and  it  is  necessary 
that  an  administrator  of  said  estate 
should  be  appointed,  and  that  letters 
of  administration,  with  the  will  an- 
nexed thereto,  be  issued  to  him; 

That  the  property  of  said  estate  left 
unadministered  is  as  follows,  to-wit: 
(describe  character  and  value  of  prop- 
erty). 

Wherefore,  petitioner  prays  that  let- 
ters   of    administration    with    the    will 
annexed  be  issued  to   him. 
Petition  by  Corporation  for  Letters. 
(Title.) 
To   the   court  of   the   county 

of  state  of  : 


The  petition  of  the company 

respectfully  shows: 

That  your  petitoner  is  a  corporation 
duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of 

,    and  having  its  principal  place 

of    business   in    the    city    of   , 

county  of ,  state  of  ; 


that  petitioner  is  authorized  by  its 
articles  of  incorporation  to  act  as 
executor,  administrator,  guardian,  as- 
signee, receiver,  depositary  or  trustee; 
that  it  has  a  paid  up  capital  stock  of 

not  less  than  thousand  dollars 

($ )  of  which  thous- 
and dollars  has  been  actually  paid  in 
in  cash;    that  it  has  deposited  with  the 


treasurer  of  the  said  state  for  the 
benefit  of  its  creditors  the  further  sum 

of  thousand  dollars  ($ '■) 

in  bonds  and  securities  in   compliance 

with  the  provisions  of  (here 

designate  title  of  act) ;  which  said 
bonds  and  securities  are  now  held  by 
said  treasurer  in  his  official  capacity, 
for  the  uses  and  purposes  aforesaid; 
that  petitioner  has  complied  with  all 
the  requirements  of  said  act  and  has 
procured  from  the  (state  name  of  board 
or  officer  having  authority)  of  the  state 

of  a  certificate   of  authority 

stating  that  it  has  complied  with  the 
requirements  of  said  act  and  is  author- 
ized to  act  as  executor,  administrator, 
guardian,  assignee,  receiver,  depositary 
or  trustee. 

That  (same  as  in  ordinary  petition 
for  letters  of  administration  or  letters 
testamentary  by  an  individual;  if  let- 
ters of  administration  are  sought,  state 
also  facts  showing  nomination  of  cor- 
poration or  otherwise  show  right  of  cor- 
poration tx)  appointment  as  administra- 
tor). 

Petition  for  Special  Letters  of  Admin- 
istration. 

(Title.) 

To  the  court  of  the  county 

of  ,  state  of  : 

The  petition  of  

the   county   of 


— ,  resident  of 
and   state   of 
-,   respectfully   shows: 

That  died  on  or  about  the 

day    of    ,    19—,    at 


-,   in   the   county   of 


and  state  of 

That   said   deceased   at   the   time   of 

death    was     a    resident     of 

in    the    county    of   , 

and  state  of  ,  and  left  estate 

in    the    county    of   ,    state    of 

,  consisting  of  real  and  per- 
sonal    property      of      the     value     of 

$ ;  said  personal  property  being 

of  the  probable  value  of  ,  and 

said  real  estate  being  of  the  probable 
value  of ,  and  described  as  fol- 
lows, to-wit  (here  describe  property, 
giving  legal  description  if  possible). 

That    your   petitioner   is    the    public 
administrator      of      said      county      of 

,   state   of  (or  other 

person  entitled  to  such  letters) ;  that 
there  has  been  unusual  delay  in  the 
granting  of  letters  of  administration 
upon  said  estate  (or  letters  testamen- 
tary of  the  last  will  and  testament  of 
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Baid  deceased)  and  that  there  is  dan- 
ger that  said  estate  will  be  neglected, 
and   greatly   damaged   thereby. 

That  it  is  necessary  that  some  person 
should  be  authorized  to  take  charge  of 
and  care  for  the  property  of  said  es- 
tate and  collect  the  rents  and  profits 
thereof. 

Wherefore  your  petitioner  prays  that 
he  be  appointed  special  administrator 
of  said  estate  to  collect  and  take 
charge  of  the  estate  of  said  decedent. 

Nomination  of  One  Not  Entitled  To 
Act  in  Place  of  One  Entitled  to 
Iietters. 

(Title.) 
To    the  - 
of  


court   of  the   county 


-,   state    of 


The  undersigned  respectfully  repre- 
sents that  he  (or  she)  is  the  husband 
(or  wife,  or  other  relative  of  decedent 
entitled    to   letters    of   administration) 

of  ,  deceased,  and   as  such  is 

entitled  to  administer  upon  the  estate 
of  said  deceased;  that  he  (or  she) 
does  not  desire  to  undertake  the  ad- 
ministration of  said  estate,  and  respect- 
fully   requests    that    ,    whose 

petition  for  letters  is  presented  and 
filed  herewith,  may  be  appointed  ad- 
ministrator of  said  estate  in  his  (or 
her)    stead. 

Objection  to  Appointment  of  Executor 
or  Administrator. 

(Title.) 

To   the   court   of   the   county 

of  ,  state  of 


Now    comes. 


one    of    the 


(specify  whether  he  is  heir, 
legatee,  devisee  of  decedent,  or  other 
interest  giving  him  right  to  oppose  ap- 
pointment of  executor  named  in  will 
or  applicant  for  letters  of  administra- 
tion where  there  is  no  will)  and  ob- 
jects to  the  granting  of  letters 

to  ,  the  person  named  in  the 

will  of  said  r,  deceased  (or  to 

the  granting  of  the  petition  of -, 

for  the  appointment  of  himself  as  ad- 
ministrator of  the  estate  of  said  de- 
ceased) for  the  following  reasons,  to- 
wit: 

(Specify  all  reasons  for  opposition.) 
Wherefore,    this    contestant    respect- 
fully   prays    that    the    application    of 

said  ,  for  letters  testamentary 

(or  for  letters  of  administration)  be 
denied  and  the  court  will  make  such 
other  and  further  order  in  the  premises 
as  may  be  proper. 


Petition  for  Revocation  of  Letters  of 
Administration  In  Pavor  of  One 
Having  a  Prior  Bight  Thereto. 

(Etle.) 

To   the  court   of  the   county 

of   ,   state   of   : 


The  petition  of 
of    the    county    of 


-,  a  resident 

— ,    state    of 


-,  respectfully  shows; 

That   died  on  or  about  the 

day    of    ,    19 — ,    at 

in  the  county  of  and 


state  of 

That    said   deceased   at   the   time   of 

death    was     a    resident     of 

county  of  state  of . 

That  deceased  left  estate  in-  the  said 

county  of  ,  state  of  , 

consisting  of  real  and  personal  prop- 
erty, of  the  probable  value  of \ — 

dollars  ($ ) ;  said  personal  prop- 
erty   being    of    the    probable    value  of 

dollars  ,  and  said  real  estate 

being  of  the  probable  value  of  

dollars,  and  described  as  follows: 
(here  insert   description). 

That  the  next  of  kin  of  said  de- 
ceased and  whom  your  petitioner  is 
advised  and  believes  and  therefore  al- 
leges to  be  the  heirs  at  law  of  said 
deceased  are  as  follows:  (here  insert 
names,  residences,  and  relationship  of 
each  heir). 

Th^t  an  order  or  decree  was  duly 
.made  and  entered  by  this  court  on  the 
day  of ,  19 — ,  appoint- 
ing 


-,  administrator  of  the  es- 


tate of  said  deceased  and  letters  of  ad- 
ministration were  by  said  order  issued 
to  said ,  as  adrftinistrator  there- 
of,  and   thereupon   said  duly 

qualified  and  received  said  letters  and 
entered  upon  his  duties  as  such  admin- 
istrator and  is  now  administering  upon 
the  estate  of  said  decedent. 

That  your  petitioner  is  a  (state  re- 
lationship of  petitioner  to  deceased)  of 
said  deceased  and  has  a  right  to  let- 
ters of.  administration  prior  to  that  of 
who  has  been  appointed,   as 


aforesaid,    such    administrator. 

Wherefore,  your  petitioner  prays 
that  the  letters  of  administration  here- 
tofore issued  to  said  may  be 

revoked  and  that  letters  of  administra- 
tion upon  the  estate  of  said  , 

deceased,  may  be  issued  to  him. 

Citation  on  Application  To  Revoke 
Leitters  in  Favor  of  One  Having 
Prior  Right  Thereto. 

(Title.) 

The  people   of   the   state   of  , 
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to  ,  administrator  of  the  es- 
tate of  ,  deceased: 

Greeting: 
By  order  of  this  court  you,  the  said 

administrator   of  the  estate  of 

,  deceased,  are  hereby  cited  to 

appear   before    the   court    of 

the  county  of ,  state  of , 

on  the  day  of  ,  19 — , 

at o'clock  in  the noon  of 

said  day  and  show  cause,  if  any  you 
can,  why  your  letters  of  administration 

should  not  be  revoked,   and   , 

a  relative  of.  the  said  decedent  ap- 
pointed as  such  administrator  in  your 
place. 

In  testimony  whereof,  etc. 
[Seal.] 

Account   Current   of  Executor  or  Ad- 
ministrator. 

(Title.) 
To  the 
of  


court   of   the   county 


-,  state  of 


(administrator 


or  executor)  of  the  estate  of- 
deceased,  renders  to  the  court  his  first 
account-current  and  report  of  his  ad- 
ministration of  said   estate  up  to  and 

including  the  day  of  , 

19 — ,  as  follows,  to-wit: 

Letters  of upon  said  estate 

were  duly  issued  to  him  on  the 

day  of  ,  19 — . 

Notice  to  creditors  has  been  duly 
published,  the  first  publication  thereof 

being    on  ,    19—,    (a  copy   of 

which   notice   was   duly   filed   in   court 

within   days   after    the    first 

publication     thereof,     to-wit,     on     the 
day  of  ,  19—). 

Decree  pstablishing  due  notice  to 
creditors  was   duly  made   and  filed  in 

court     on  day     of  , 

19—. 

An  inventory  and  appraisement  of 
said  estate  was  returned   and  filed   on 

the   day    of    ,    19—, 

showing  the  total  value  of  said  estate 
to  be  the  sum  of  $ . 

The  following  is  a  statement  of  the 
claims  presented  and  allowed  against 
said  estate,  to-wit  (state  name  of 
claimant,  amount  and  other  particulars 
required  by  statute  in  reference  to 
claim). 

Said  is  chargeable  as  fol- 
lows: 

Amount  of  inventory  and  ap- 
praisement     $ . 


Gain  on  sales  over  appraise'' 
ment 

Parcel  ,  appraised 

at    $ ,    sold    for 


9 ,  gain  . 

Interest  collected  on 
Note  of  . 


Mortgage  of  . . .  .i 

Principal  collected  in   excess 
of   appraisement    on 

Note  of  $ 

Mortgage  of  

Account   of  

Rents  collected  on 
Parcel  from  - 


.$- 


Total    charges 


Said 


is  entitled  to   credits 


as  follows; 
Loss  on   sales   less   than  ap- 
praisement 

Parcel  ,  appraised 

at    $ ,    sold    for 

$ ,  loss    $- 

Property  set  apart  to  family 
by  order  of  court  (ap- 
praised at)   $- 

Homestead  set  apart  (ap- 
praised at) $- 

Property  lost  or  destroyed 

Parcel    ,     (stating 

method  of  loss) $- 

Cash  paid  out  as  follows: 
Family  allowance,  voucher 

No.  $- 

Court  clerk, fees. 


voucher    No.- 


(Other    cash    payments    in 
same  manner) 
Total  credits   $- 


The  balance  consists  of  the  following 
items: 

Cash    on   hand    $ 

Property  on  hand  (apprais- 
al)      $ 

Total    $ 

The  said  further  states   to 

the  court  (giving  any  further  matter 
necessary  to  be  reported  or  explanatory 
of  items  previously  reported). 

And  said  asks  that  said  ac- 
count be  approved  and  settled  and  that 
an  order  be  made  for  the  payment  of 
the  claims  filed  as  aforesaid,  or  for 
such  other  portion  thereof  as  shall  be 
proper,  out  of  the  cash  balance  on  hand. 


[Verification.] 
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First  and  Final  Account,   Report  and 
Petition  for  Distribution. 

(Title.) 
To  the  — 


—  court  of  the  state  of 


>  as .  of  the  estate 

°*  — >   deceased,   renders   to   the 

court  Tiis  first  and  final  account  and 
report  and  presents  therewith  his  peti- 
tion for  distribution  of  said  estate  as 
follows,    to-wit: 

Said ia  chargeable  as  fol- 
lows: 

Amount   of   inventory   and 

appraisement    $ . 

Parcel   appraised 

at dollars 

($ ),  sold  for 

dollars  ($ — ), 

gain    dollars 

(enumerate    each    parcel 

in  this  way  and  show  the 

amount  of  gain  on  each). 

Interest  collected  on  note 

of   (enumerate 

each      note      separately) 

dollars. 

Principal  collected  in  excess 

of  appraisement  on  note 

of  ....   

dollars     ($ ) 

Rents   collected 

On  parcel  from 

r-    $ . 

Total   charges    $ ■- . 

And  he  ia  entitled  to  credits  as  fol- 
lows: 
Loss  on  sales  less  than  appraisement: 

Parcel  appraised  at 

dollars    ($ ), 

sold  for dollars 

(t ),  loss   $ . 

Property  set  apart  to  family 

by  order  (appraised  value)  $ . 

Homestead  set  apart  (ap- 
praised value)   $ • 

Parcel  lost  by  de- 
cree   in    case    No. , 

vs.  (at 

appraised   value)    $ • 

Parcel    personal 

property  bufned  (at  ap- 
praised value)   $ • 

Cash  paid  out  as  follows: 

On  family  allowance,  vouch- 
er No.  $  ■■ 

To  county  clerk  fees,  vouch- 
er No.  ' ..•■ $ ' 


To    for    funeral, 

voucher  No.  ....$ , 

To on  claim,  vouch- 
er No.  $ ■ 

Commission   allowed   by   law 

on dollars  ($ ) 

the   total   value    of    estate 

administered    $ . 

Attorneys'  fees  agreed  on 
subject     to     approval     of 

court    $ . 

(Add    other    cash    payments 
with  voucher  numbers.) 

Total  credits   $ . 

Which   when   deducted   from 
total  charges  leaves  for  dis- 
tribution a  balance  of....$-; . 

The  said  balance  consists  of 
the  following  described 
property,  to  wit: 

Cash  on  hand $ . 

And  the  following  described 
property,  to-wit  (here  de- 
scriba  all  the  remaining 
property  and  state  its  ap- 
praised  value)    1$ . 

Total    $ ; 

Letters  of  ,  were  duly  is- 
sued upon  said  estate  on  the  

day  of  ,  19—. 

Notice  to  creditors  has  been  duly 
published,  the  first  publication  thereof 

having  been  made  on  the  — ; day 

of  ,  19 —  (also  where  required 

by   statute  to  be  done   the  following: 
a  copy  of  which  notice  was  duly  filed 

in  court  within days  after  the 

first  publication  thereof,  to-wit,  on  the 
day  of  ,  19—. 

Decree  establishing  due  notice  to 
creditors  was  duly  made  and  filed  on 
the day  of  ,  19 — . 

An  inventory  and  appraisement  of 
said  estate  was  duly  returned  and  filed 

on  the  day  of ,  19 — , 

showing  said  estate  to  be  of  the  value 
of  dollars  ($ ). 

The  following  claims  have  been  pre- 
sented and  allowed  against  said  estate, 
to-wit : 

Names  Amount 

of  claimant.        of  claim.  Class. 


(Or  if  all  claims  have  been  paid  omit 
the  last  and  say:  "All  claims  present- 
ed and  allowed  against  said  estate  have 
been  fully  paid  as  shown  by  the  fore- 
going account.") 
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That  the  whole  of  said  estate  is  sep- 
arate (or  community)  property. 

Said  estate  is  now  in  condition  to  be 
finally  settled  and  distributed. 

The  following  named  persons  are  the 
next  of  kin  and  only  heirs  at  law  of 
the  deceased,  to-wit  (here  give  names, 
relationship  and  residence  of  each). 

[If  there  is  a  will  insert  the  follow- 
ing]: By  the  terms  of  the  last  will 
of  the  deceased  duly  admitted  to  pro- 
bate herein  on  the  day  of 

-,   19' — ,   the   said   deceased   de- 


vised and  bequeathed,  in  the  proper 
tions  and  manner  in  said  will  specified, 
his  (or  her)  whole  estate  to  the  fol- 
lowing-named devisees  and  legatees 
(here  give  names,  relationship  and  resi- 
dence of  all  legatees  or  devisees  under 
will). 

There  is  a  collateral  inheritance  tax 
of   dollars    ($ )    pay- 


able on  legacy  to 


and  there  ii 


also    such    a    tax    on    the    devise    to 

the  value  of  which  for  that 

purpose  has  not  been  ascertained  (or 
there  is  a  collateral  inheritance  tax  due 

on  the  distributive  shares  of  

and ,  giving  names  and  amount 

due  on  each).  (If  there  is  no  col- 
lateral inheritance  tax  (omit  the  fore- 
going). 

Wherefore  said  prays  that 

said  account  be  a!pproved,  allowed  and 
settled;  (that  the  amount  of  collateral 
inheritance    tax    to    be    paid    on    the 

devise  ,   [or  on  the  shares  of 

,  giving  names  and  amount  of 

each]  be  ascertained  and  determined); 
and  that  a  decree  be  made  for  the 
distribution  of  all  of  said  estate  to 
the  persons  entitled  thereto;  and  for 
all  other  and  proper  relief. 
[Verification.] 

Final  Account,  Report  and  Petition  for 
Distribution  of  Estate  Following  an 
Account  Current, 

(Title.) 

To    the 

01  — 


court   of    the    state 


-,  as  administrator  (or  other- 
wise) of  the  estate  of  ,  de- 
ceased, renders  to  the  court  his  final 
account  and  report  for  settlement  of 
said  estate  and  presents  therewith  his 
petition  for  distribution  thereof  as  fol- 
lows, to-wit: 

Said  — ^— ^  it  ckargeftble  a»  fol- 
lows; 


Balance    chargeable    on    settle- 
ment   of   last   account  cur- 
rent    t ~ • 

(Here  add  any  other  gains  to 
estate  as  in  account  cur- 
rent)     $ 

Total  charges    $ 

He  is  entitled  to  credit  as  follows: 
Paid  on  claim  vouch- 
er No.  $ • 

Paid  on  claim  vouch- 
er No.  $ • 

Commission    allowed    by    law 

on dollars  ($ ) 

the   total  value   of  the   es- 
tate administered    $ — 

Attorneys'  fees  agreed  upon 
subject      to      approval      of 

court    $ 

(Add  any  other  items  of  credit.) 

Total   credits    $ 

Which  when  deducted  from 
total  charges  leaves  for  dis- 
tribution a  balance  of  . . .  .$ 

The   said  balance   consists  of 
/    the      following      described 
.property,  to-wit: 

Cash  on  hand $ - 

And  the  following  described 
property,  to-wit;  (here  de- 
scribe all  the  remaining 
property  and  state  its  ap- 
praised   value)     $ 

Total    $ 

Letters  of were  duly  issued 

on  the  day  of  ,  19 — . 

Notice  to  creditors  has  been  duly 
published,  the  first  publication  thereof 

having  been  made  on  the day 

of  ,   19 — ,    (also  where   neces- 
sary, a  copy  of  which  notice  was  duly 

filed   in   court   within  days 

after  the  first  publication   thereof,  to- 
wit:    on day  of , 

19-). 

Decree  establishing  due  notice  to 
creditors   was   duly   made   and  filed  in 

court    on    day    of    • — , 

19—. 

In  accordance  with  the  order  for  the 
payment  of  claims  hereinbefore  made 
all  claims  allowed  against  said  estate 
have  been  paid,  as  shown  by  the  fore- 
going account,  and  said  estate  is  now 
in  condition  to  be  finally  settled  and 
distributed. 

Said  deceased  left  as  his  next  of  kin 
and  only  heirs  at  law  certain  persons 
whose  names,  relationship  and  resi- 
dences are  as  follows,  to-wit: 
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Names.       Relationship.       Residence. 


,1.^  i  1^®^®-  ^*  *  ^^^  "^^^y  probate.d  add 
the  following) :  By  the  terms  of  the 
last  will  of  said  deceased  admitted  to 
probate  herein,  the  said  estate  is  dis- 
posed of  as  follows: 

He  bequeaths  specific  money  legacies 

as  follows:    To  the  sum  of 

dollars  (etc.,  enumerating  the 

legatees  and  amounts  to  each). 
He  made  specific  devises  of  land  aa 

follows,  to (here  describe  laud 

devised,  etc.,  enumerating  all  devises). 

And    the    rest    and    residue    of    said 

estate    he    devised   and   bequeathed   as 

follows  (here  state  how  and 

to  whom). 

That  the  whole  of  said  estate  is  sep- 
arate  (or  community)   property. 

There  will  be   collateral   inheritance 

taxes  payable  on  the  legacy  to 

In  the  sum  of  dollars;  and  on 

the  legacy  to  in  the  sum  of 

dollars,    and    there   will    also 

be    such   taxes    to    pay   on   the    devise 

to   ,    the    value    of   which   for 

that  purpose  has  not  been  ascertained. 
(If  there  is  no  collateral  inheritance 
tax  omit  the  foregoing.) 

Wherefore    the    said    asks 

that  said  account  be  approved,  allowed 
and  settled  (and  that  the  amount  of 
collateral  inheritance  tax  to  be  paid  on 
said  legacies  and  devises  be  ascer- 
tained and  determined)  and  that  a 
decree  be  made  for  the  distribution  of 
all  of  said  estate  to  the  persons  en- 
titled thereto  and  for  all  other  and 
proper  relief. 
(Verification.) 

Objections  to  Account  of  Executor  or 
Administrator. 

(Title.) 
To  the 
of ,  state  of 


(Specify  particularly  objections  to 
account  either  as  a  whole  or  as  to  the 
allowance  of  any  particular  item 
thereof,  stating  reasons  fBr  objections, 
as  that  a  claim  allowed  against  the 
estate  objected  to  is  barred  by  the 
statute  of  limitations,  or  was  not  filed 
within  the  requisite  time,  or  is  not 
properly  a  charge  against  said  estate, 
etc.) 

Petition  for  Order  Setting  Apart  Ex- 
empt Personal  Property. 

(Title.) 
To  the  — 
of  


court  of  the  county 


state   of 


The  petition  of 
shows: 

That  on  the 


respectfully 


day  of 


court  of   the   county 


Now  comes  ,  who  is  inter- 
ested in  the  estate  of  ■_ ,  de- 
ceased, being  one  of  the  heirs  at  law 
(or  a  devisee  or  legatee  under  the  will 
of  said  deceased)  and  files  these  his 
objections  and  exceptions  in  writing, 
to  the  account  of  the  administrator  (or 
executor  of  the  last  will  and  testament 
ot,  etc  )   of  the  estate  of  said  deceased 

filed    herein    on    the   day    of 

,  19—. 


Said 


contests  and  objects  to 


the  allowance  of  said  account  for  the 
fpllowing  reasons,  to-wit; 


19 — ,   the   inventory   and  appraisement 

of  the  property  of  the  estate  of , 

deceased,  was  returned  to  this  court, 
in  which  the  administration  of  said  es- 
tate is  now  pending; 

That  the  following  described  per- 
sonal property  is  returned  in  said  in- 
ventory as  the  property  of  said  estate, 
to-wit   (insert  list  of  property). 

That  said  property  is  by  law  exempt 
from  execution. 

That  the  family  of  said  deceased 
consists  of ,  the  surviving  wid- 
ow (or  husband)  of  decedent,  and 
,  minor  children  of  said  deced- 
ent. 

Wherefore,  petitioner  prays  that  all 
of  said  personal  property  be  set  apart 
out  of  said  estate  for  the  exclusive  use 
and  benefit  of  the  family  of  said  de- 
cedent. 

Petition  for  Family  Allowance. 

(Title.) 
To  the  - 
of  


court  of  the  county 


-,  state  of 


respectfully 


The  petition  of 
shows: 

That  died  on  or  about  the 

day   of   ,    19 — ,   and 


that  the  matter  of  his  estate  is  now 
pending  in  this  court; 

That  said  decedent  at  the  time  of 
Ids  death  left  him  surviving  as  the 
members  of  his  family,  your  petitioner, 

his  widow,  and (giving  names 

and  ages  of  minor  children) ;  .that  your 
petitioner,  his  widow,  is  without  estate 
of  her  own  (or  insufficient  estate  of 
her  own)  and  is  entitled  to  an  allow- 
ance out  of  the  property  of  said  estate 
nf  a  reasonable  amount  for  the  main*- 
tenance  of  herself  and  minor  children 
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of  the   decedent 


-,  in   number 


according  to  their  circumstances  and 
manner  of  living;  that  the  property  of 
said  estate,  exempt  by  law  from  execu- 
tion, is   not  sufficient  for  the  mainte* 

nance  of  said  family;   that  • 

dollars  per  month  is  a  reasonable 
amount  to  be  paid  by  the  estate  of  de- 
cedent for  that  purpose. 

Wherefore,  your  petitioner  prays 
that  an  order  or  decree  may  be  made 
authorizing  and  directing  the  adminis- 
trator* (or  executor)  of  said  estate  to 
pay  to  your  petitioner  for  the  isupport 
and  maintenance  of  herself  and  her 
said  minor  child  (or  children)  the  sum 

of  $ per  month,   (the  same  to 

date  from  the  date  of  the  death  of  said 
decedent)  and  to  continue  until  the 
further  order  of  the  court. 

Petition  for  Order  or  Decree  To  Set 
Apart  Recorded  Homestead  for  Use 
of  Family. 

(Title.) 
To  the  - 
of  — 


court  of  the  county 


The  petition  of 
of  the  esta.te  of 


-,  state  of 


the 

-,  deceased, 


represents  as  follows 

That  said  deceased  was  a  resident  of 

the   county   of   ,   state   o£ 

,  at  the  time  of  his   (or  her) 

death  and  left  an  estate  in  said  county 
and  state. 

That  letters were  issued  to 

your  petitioner  on  the  day  of 

,  19 — ,  and  that  on  the 

day  of  ,  19 — ,  the  said  

duly  returned  an  inventory  and  ap- 
praisement of  the  property  of  said  es- 
tate; 

That  a  certain  parcel  of  land  in  said 
inventory  mentioned  and  hereinafter 
particularly  described,  together  with 
the  dwelling  house  thereon  and  its  ap- 
purtenances, was  selected  from  the  com- 
munity property  of  said  spouses  (or 
the  separate  property  of  deceased)  by 
said  deceased  in  his  (or  her)  lifetime 
and  was  duly  declared  and/recorded  as 
a  homestead  by  declaration  recorded  in 
the    office   of   the   county   recorder  for 

the  county  of on  the 

day  of ,  19 — ,  in  Book  

of  Homesteads,  page 


.  .   _  >  a  copy 

of  which  said  declaration  -of  homestead 
is  annexed  hereto  and  made  a  part 
hereof;  tha^  said  declaration  of  home- 
stead was  in  full  force  and  effect  at 
the  time  of  the  death  of  the  said  de- 
ceased. 


That  said  premises  do  not  exceed  ia 
value  the  sum  of  five  thousand  dollars 
($5000.00)  (or  the  statutory  amount) 
and  were  appraised  as  appears  by  said 
Inventory  and  appraisement  at  the  sum 
of dollars  ($ )  only. 

That    the    family    of    said    deceased 

consists  of  ,  his  widow  (or  in 

case   of  wife 's  ,  decease,   her  husband) 

and minor  children,  viz:  (here 

give  names  and  ages  of  children)  and 
that  said  widow  was  the  wife  of  the 
deceased  (or  said  husband  was  such) 
at  the  time  said  homestead  was  de- 
clared and  recorded  as  aforesaid. 

That  the  said  parcel  of  land  is  sit- 
uated in  said  county  of and 

state   of  ,  and  is  particularly 

described  as  follows,  to-wit:  (here  give 
description). 

Wherefore,  your  petitioner  prays  that 
an  order  or  decree  be  made  and  entered 
herein  setting  apart  the  said  homestead 
consisting  of  said  parcel  of  land  above 
described  together  with  the  dwelling 
house  thereon,  and  its  appurtenances, 
for   the    exclusive   use    and   benefit   of 

the  said ,  widow  (or  surviving 

husband  or  minor  child  or  children)  of 
the  said  ,  deceased. 

Dated  at this day 

of ,  19—. 

Order  Setting  Apart  Becordetf  Home- 
stead Selected  Ou-t  of  Community 
Property. 

(Title.) 

The  inventory  and  appraisement  here- 
in having  been  duly  made  and  filed, 
and  the  following  described  real  estate 
having  been   appraised   therein  at  not 

exceeding (statutory  amount) 

in  value,  *  and  having  been  duly  se- 
lected and  recorded  as  a  homestead  in 
the  lifetime  of  said  decedent  and  being 
community  property. 

Now  on  motion  of  ,  it  is  or- 
dered by  the  court  that  the  same  be 
set     off    to    ,     the     surviving 


of  said  decedent,  as 


property,  subject  to  no  other  liability 
of  said  decedent  than  such  as  exists  or 
has  been  created  under  (give  title  of 
act  governing).  Said  land  is  described 
as  follows,  to-wit;  (set  forth  legal  de- 
scription of  premises). 

Order  Setting  Apart  Recorded  Home- 
stead, Selected  by  Survivor  from 
Separate  Property, 

(Title.) 

The   (etc.,  as  in  previous  form  to  ',. 
vrhere    say    as    follows:)    and    having 
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been  duly  selected  and  recorded  as  a 

homestead    by    the    of    said 

decedent  during  h life,  out  of  h 

separate  property,  the  said  decedent 
not  having  joined  in  said  selection,  now 

on   motion   of   ,   it   is   ordered 

by  the  court  that  the  same  be  set  ofE 

for  the  period  of  years  from 

this  date  to  the  family  of  said  deced- 
ent,  namely  h and  

h minor  children,  the  same  there- 
after to  vest  in  the  legal  heirs  of  said 
decedent,  and  to  be  thereafter  subject 
to  no  other  liability  of  said  decedent 
than  such  as  exists  or  has  been  created 
under  the  provisions  of  (state  title  of 
act  governing)  if  any  such  liability 
there  be.  Said  land  is  described  as  fol- 
lows, to-wit:  (give  legal  description  of 
premises). 

Order  Setting  Apart  Recorded  Home- 
stead, Selected  by  Decedent  from 
Separate  Property. 

(Title.) 

The  inventory  and  appraisement 
herein  having  been  duly  made  and  filed, 
and  the  following  described  real  es- 
tate having  been  appraised  therein  at 

not     exceeding    (statutory 

amount)  dollars  in  value,  and  having 
been  duly  selected  and  recorded  as  a 
homestead  by  said  decedent  during 
h life,  out  of  h separate  prop- 
erty, now  on  motion  of  ,  the 

of  said  deceased,  it  is  ordered 

by  the  court  that  the  said  premises 
be   set   off-  to   ,   the   surviving 


of  said  decedent,  as  h- 


property  subject  to  no  other  liability 
of  said  decedent  than  such  as  may  exist 
under  (state  title  of  act  governing)  if 
any  such  liability  there  be.  Said  land 
is  described  as  follows,  to-wit:  (give 
legal  description). 

Petition  for  Order  or  Decree  To  Set 
Apart  Homestead,  None  Having  Been 
Selected  by  Decedent. 


(Title.) 
To  the  - 
of  — 


-,  state  of 


court  of  the  county 


-,  represents 


The  petition  of 
as  follows: 

That    said   deceased   was    a   resident 
of  the  county  of ,  state  of 


'. ,  at  the  time  of  his   (or  her) 


death,  and  left  an  estate  in  said  coun- 
ty and  state. 

That  on  the day  of  — , 

19 ^  an  inventory  and  appraisement  of 


the    property    of    the    estate    of    said 
deceased,    was    returned    to 


this  court; 

That  the  following  described  real  es- 
tate is  returned  in  said  inventory  and 
appraisement,  to-wit:  (here  give  de- 
scription) ;  that  said  property  is  ap- 
praised in  said  inventory  and  appraise- 
ment at  the  sum  of  dollars 

($ ). 

That  the  said  real  estate  hereinbe- 
fore described  was  the  community  prop- 
erty of  said  deceased  and ,  his 

wife  (or  her  husband),  having  been  ac- 
quired by  their  joint  effort  while  living 
together  as  husband  and  wife  (or  was 
the  separate  property  of  said  ). 

That  no  homestead  was  selected, 
designated  and  recorded  by  either  the 

said  deceased  or  ,  during  the 

lifetime  of  said  deceased; 
_  That  the  family  of  said  deceased  con- 
sists  of  ,  his  widow    (or   her 

husband),  and ,  minor  children 

(giving  names  and  ages  thereof). 

That  is  now  residing  upon 

the  said  property,  and  selects  and  desig- 
nates the  same  as  the  property  which 
it  is  desired  shall  be  set  apart  as  a 
homestead. 

Wherefore,  your  petitioner  prays 
that  an  order  or  decree  be  made  and 
entered  herein,  setting  apart  the  said 
property,  together  with  the  dwelling- 
house  thereon;  and  its  appurtenances, 
for  the  exclusive  use  and  benefit  of  the 

said    ,    widow     (or    surviving 

husband  and  minor  child  or  children) 
of  the  said  ,  deceased. 

Dated  at ,  this day 

of  ,  19—. 


Petitioner. 


Attorney  for  Petitioner. 

Order  Setting  Apart  Homestead,  Kone 
HaTing  Been  Selected  by  Decedent. 

(Title.) 
On  motion  of  


-,  it  having 


been  duly  made  to  appear  to  the  court 
that  no  homestead  has  been  selected 
by  the  deceased  in  his  lifetime,  it  is 
ordered  by  the  court  that  the  land  de- 
scribed as  follows,  to-wit:  (give  de- 
scription), be  and  the  same  is  hereby 
set  apart  as  a  homestead  for  the  use 

of    ,    the    surviving   , 

and    ,    the    minor    children    of 

said  decedent.  (That  said  land  is 
community  property,  or  if  separate 
property,  say,  that  said  land  was  sep- 
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arate   property   of   said   deceased,   and 
that  the  same  be  set  apart  only  for  the 

period   of  years  from   this 

date.) 

Petition  for  Order  of  Decree  Vesting 
Homestead  or  Community  ]Property 
in  Survivor. 


(Title.) 
To  the  - 
of 


-,  state  of 


court  of  the  county 


respectfully 


The  petition  of 
shows : 

That  he  is  interested  in  the  real 
property  hereinafter  described  and  in 
the  title  thereto  as  hereinafter  stated: 

That  prior  to  the  — day  of 

^  19 — J  the  petitioner  herein 

and  ,  his  wife,  had  intermar- 
ried and  had  become  husband  and  wife 
and    so    remained    husband    and    wife 

until  the  death  of  said  —• as 

hereinafter  set  forth. 

That  the  said  real  property  herein- 
after described  was  acquired  by  your 

said  petitioner  and  ,  his  wife, 

during  their  said  marriage  relation  and 
was  community  property  of  said 
spouses. 

[That  on  or  about  the  day 

of  ,  19 — ,  said  real  estate  was 

duly  selected  ahd  recorded  as  a  home- 
stead by  declaration  of  homestead  duly 
executed,   acknowledged,   and   recorded 

in   volume   of   homesteads   in 

the    ofa.ce    of    the    county    recorder    of 

the   county   of  — .     (In   case   of 

petition  for  vesting  of  community  prop- 
erty instead  of  homestead,  this  whole 
paragraph  should  be  omitted.)] 

That  on  or  about  the  day 

of   J    19 — J   the    said   

died  at (give  place  of  death) 

and  thereupon  said  homestead  (or  com- 
munity property)  and  all  title  thereto 
vested  and  now  remains  in  your  peti- 
tioner as  surviving  spouse  of  said  mar- 
riage; 

That  the  following  is  the  name,  re- 
lationship and  residence  of'  each  of  the 
persons  who  would  be  an  heir  at  law 
of  the  separate  property  of  the  said 
deceased,  to-wit: 

Name.  Besidence.     Relationship. 


That  the  following  is  a  statement  of 
all  claims  of  creditors  against  the  de- 
ceased with  the  name  and  residence  of 
each  creditor  together  with  a  state- 
ment of  his  claim: 

Statement 


Name. 


Residence         of  Claim. 


Said  real  property  is  situated  in  the 

county  of  ,  state  of  , 

and    is    described    as    follows,    to-wit: 
(giving  description). 

Wherefore,  your  petitioner  prays  for 
an  order  or  decree  of  this  court  ad- 
judging that  the  title  to  said  home- 
stead   (or    community    property)     was 

vested  in  your  petitioner  on  the  

day    of   ,   19 — ,   and  for   such  ' 

other  or  further  order  as  may  be  just 

in  the  premises. 

[Verification.] 

Petition  for  Order  of  Sale  of  PersonaJ 
Property. 

(Title.) 

To   the   court   of   the   county 

of ,  state  of : 


The   petition   of 


-,   the   duly 


appointed,  qualified  and  acting  admin- 
istrator (or  executor)  of  the  estate  of 
-,  deceased,  represents  as  fol- 
lows: 

That  the  following  claims  against 
said  estate  have  been  duly  approved 
according  to  law  and  allowed  by  said 
administrator  (or  executor)  and  the 
judge  of  this  court,  and  are  filed  here- 
in, viz:  (insert  list  of  claims  allowed). 

That  the  expenses  of  administration 
which  have  been  incurred  herein  are 
as  follows,  to-wit:  (insert  list  of  said 
expenses). 

That  the  amount  of  family  allow- 
ance now  due  under  the  order  of  this 
court,  heretofore  made,  is  the  sum  of 
dollars,  and  the  amount  which 


will  become  due  up  to  the  time  of  final 
distribution  of  said  estate  will  be  about 
the    sum    of   dollars. 

That  the  sum  of  '■ dollars  is 

due  to  persons  named  in  the  will  for 
legacies  bequeathed  them  in  said  will 
of  decedent. 

Tl\at  the  commissions  of  the  admin- 
istrator (or  executor),  fees  of  counsel 
and  other  expenses  of  administering 
upon  said  estate  to  accrue  will  amount 
to  about  the  sum  of  dollars. 

That  the  total  amount  of  claims  due 
and  to  become  due  from  said  estate, 
costs  and  expenses  of  administration, 
and  family  allowance  amount  to  about 
the  sum  of  dollars. 

That  the  inventory  and  appraisement 
of  the  property  of  said  estate  has  been 
duly  made  and  filed  herein,  containing 
a  description  and  valuation  of  all  real 
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estate  and  personal  property  of  said 
estate;  and  said  inventory  and  ap- 
praisement is  hereby  referred  to  and 
made  a  part  hereof. 

That  of  the  personal  property  of  a'aid 
estate  there  has  been  set  apart  for  the 
use  and  benefit  of  the  i  family  of  the 
decedent  the  following,  to-wit:  (insert 
list  and  description,  of  property  aa  set 
apart). 

That  of  said  personal  property  the 
following  has  been  specifically  be- 
queathed as  followSj  to-wit:  (insert  list 
and  description  of  bequests). 

That  the  remainder  of  the  said  per- 
sonal property  and  the  condition  there- 
of is  particularly  described  in  Schedule 
"A,"  hereto  annexed,  and  hereby  re- 
ferred to  and  made  a  part  hereof  aa 
is  fully  set  forth  herein.  (If  short, 
insert  here  instead  of  by  use  of  sched- 
ule.) 

That  a  sale  of  the  remaining  per- 
sonal property  belonging  to  said  estate 
will  be  sufiieient  to  pay  all  the  above 
enumerated  items  (or  is  necessary  for 
the  payment  of  said  claim,  commissions, 
costs  and  expenses  of  administration, 
and  family  allowance. 

(If  a  private  sale  is  asked  for,  state: 
That  said  property  can  be  sold  to  bet- 
ter advantage  at  private  sale  than  at 
public  auction.) 

Wherefore,  your  petitioner  prays  that 
an  order  of  this  court  be  made  direct- 
ing that  the  whole  or  so  much  of  said 
remaining  personal  property  be  sold  at 
public  auction  (or  private  sale)  as 
shall  be  necessary  for  the  payment  of 
said  claims,  costs  and  expenses  of  ad- 
ministration and  family  allowance,  and 
for  such  other  or  further  order,  as  to 
the  court  shall  seem  proper  in  the 
premises. 

Objections  to  Order  Granting  Sale  of 
Real  Property. 

(Title.) 

To   the  court   of   the   county 

of  ■ ,  state  of : 

The  undersigned,  one  of  the  heirs  at 

law  of  said ,  deceased  (or  other 

person  entitled  to  object  to  such  or- 
der), objects  to  the  granting  of  the 
order  of  sale  of  real  property  peti- 
tioned for  in  the  petition  of  — -—  , 
heretofore  filed  herein,  for  the  follow- 
ing reasons: 

(Specify  in  detail  the  cause  or  causes 
why  the  order  petitioned  for  should  not 
be  granted.) 


Wherefore,  your  petitioner  prays  that 
the  order  sought  in  said  petition  be 
denied  and  for  such  other  relief  as  to 
the  court  may  seem  just  in  the  prem- 
ises. 

Notice  of  Motion  to  Vacate  Sale  of 
Real  Estate  and  for  a  Re-sale  There- 
of. 

(Title.) 

To  : 


You  will  please  take  notice  that  on 
the day  of  ,  19 — ,  at 


the   hour   of 


0  'clock   of   said 


day  or  as  soon  thereafter  as  counsel 
can  be  heard,  at  the  court  room  of' 
said  court  the  administrator  (or  exec- 
utor) of  said  estate  will  move  the 
court  to  vacate  and  annul  the  sale 
heretofore  made  to  you  by  him  of  the 
following  described  real  property  of 
said  estate,  to-wit:  (insert  description) 
and  will  also  move  said  court  to  set 
aside,  vacate  and  annul  the  order  con- 
firming the  sale  of  said  property  to  you 
so  far  as  said  order  relates  to  said 
property,  on  the  ground  that  you  have 
neglected  and  refused  to  pay  to  said 
administrator  (or  executor)  the  balance 
of  the  purchase  price  due  from  you  to 
him  for  said  property  and  because  you 
have  refused  to  comply  with  the  terms 
of  said  sale,  and  still  continue  to  neg- 
lect and  refuse  to  pay  the  same  or  any 
part  thereof,  or  to  comply  with  the 
said  terms  of  said  sale  in  any  manner. 
Said  motion  will  be  based  upon  the  pa- 
pers on  file  in  the  matter  of  the  above 
entitled  estate  and  the  order  of  the 
court  therein  and  upon  oral  and  docu- 
mentary evidence  to  be  introduced  at 
the  hearing  of  said  motion. 

Petition  for  Order  Compelling  Admin- 
istrator To  Specifically  Perform  Con- 
tract To  Convey  Real  Estate. 

(Title.) 

To  the  court  of  the  county 

of  ,  state  of  : 


The  petition  of 
shows : 
That  on  the 


respectfully 


day  of 


l9 — ,    your    petitioner    entered    into    a 

written  agreement  with  ,  the 

decedent,  concernine  certain  real  estate 
belonging  to  said  decedent;  that  said 
agreement  was  duly  executed  and 
acknowledged   by   said  parties   thereto 

and  was  duly  delivered  by  said  

and  was  on  the  day  of  ■, 

19 — ,  duly  filed  for  record  in  the  coun- 
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ty   recorder 's   office   of   the   county   of 

,  state  of ,  that  beiag 

the  county  in  which  said  real  estate 
was   situated,   and   was   duly   recorded 

in  Book  of  deeds,  page ; 

that  said  agreement  is  annexed  hereto 
and  is  hereby  referred  to  and  made  a 
part  hereof; 

That  your  petitioner  has  performed 
all  of  the  matters  and  things  required 
by  said  agreement  to  be  performed  on 
his  part,  and  by  reason  of  the  premises 
is  entitled  to  a  specific  performance  of 
said  agreement  according  to  the  terms 
thereof,  to-wit:  a  conveyance  of  the 
premises  describe^  in  said  agreement. 

That  before  the  petitioner  became 
entitled   to   such   specific   performance, 

to-wit:  on  the  day  of  , 

19 — ,  said died. 

That  in  the  matter  of  the  estate  of 
said  deceased  such  proceedings  were 
Ibad  in  the court  of  the  coun- 
ty of  ,  in  this  state;   that  on 

the   day    of    ,    19 — , 

was  appointed  the  administrator 

(or  executor)  of  said  estate;  that  sub- 
sequently he  filed  his  ^  bond  and  took 
the  oath  of  office  as  such  administra- 
tor (or  executor)  and  is  now  duly  qual- 
ified and  acting  administrator  (or  ex- 
ecutor) of  said  estate. 

Wherefore,  your  petitioner  prays  for 
an  order  of  court  authorizing  and  di- 
recting the  said  ,  administra- 
tor (or  executor)  of  the  estate  of  said 
,  deceased,  to  specifically  per- 
form said  agreement  by  executing  to 
your  petitioner  a  good  and  sufficient 
deed  of'  the  real  property  described  in 
said  agreement. 

Petition    for    Order   Directing    Invest- 
ment of  Funds. 

(Title.) 

To   the  

of ,  state  of 

The  petition  of 

shows: 

That  there  is  fn  the  hands  of  your 
petitioner     as     the     administrator     (or 

executor)  of  the  estate  of  said  , 

deceased,  the  sum   of  dollars 

-),  which   is  now   on   deposit 

bank  at  ,  in 

,     state     of 


court   of   the   county 


-,  respectfully 


in  the 

said     county     of 


That  (stating  reason  or  cause  for  in- 
vestment of  funds  pending  settlement 
of  estate). 

Wherefore,  your  petitioner  prays  that 
an  order  be  made  authorizing  and  di- 


recting   that    said    sum    of    money    bo 
invested    in     such     securities    of     the 

United  States  or  of  the  state  of , 

as  this  court  may  deem  advisable  and 
direct. 

Affidavit     Charging     Concealment     or 
Embezzlement  of  Estate. 

(Title  and  venue.) 

of  ,  in  the  county 

of  ,  and  state  of  ,  be- 
ing first  duly  sworn,  complains  to  the 
court  of  said  county  and  says 


that  he  is  the  administrator  duly  ap- 
pointed and  qualified  of  the  estate  of 
,    deceased;    that    affiant    has 


good  reason  to  believe  and  suspect  that 

of  ,  in  the  county  of 

,    and    state   of   ,   has 


concealed,  embezzled  and  conveyed 
away  certain  goods  and  chattels  (or 
money  or  choses  in  action)  belonging 
to  the  estate  of  said  deceased. 

Wherefore,     your     informant     prays 

that   the   said may  be   cited 

to  appear  before  this  court  at  a  time 
and   place   designated   to   be   examined 
upon  oath  regarding  the  matters  here- 
in set  forth. 
(Jurat.) 

Petition  of  Surety  To  Be  Beleased. 

(Title.) 

To   the  court   of  , 

state  of  : 

The  petition  of respectfully 

shows: 

That    the    petitioner    is    one    of    the 

sureties  on  the  bond  of  ,  the 

administrator  (or  executor)  of  the  es- 
tate  of  ,  deceased,  heretofore 

given  by  him  on  qualifying  as  such 
administrator  (or  executor),  which 
said  bond  has  been  duly  filed  and  re- 
corded in  this  court  and  is  now  in  full 
force  and  effect. 

That  your  petitioner  desires  to  be  re- 
leased from  said  bond,  and  from  all 
responsibility  thereunder  on  account 
of  the  future  acts  of  said  administra- 
tor (or  executor). 

"Wherefore,  petitioner  prays  that  a 
citation  be  issued  herein  directed  to 
said  administrator  (or  executor)  re- 
quiring him  to  give  other  security,  and 
that  your  petitioner  be  released  from 
further  liability  on  account  of  said 
bond. 


Petition    for    Possession    of    Personaa 
Property. 

(Title.) 


DEFAULT  67 

— ,  19 — .  executed  by  the  de- 


To   the 
of  — 


court  of   the  county 


The    petition    of 


■,  state   of 


-,    executor 


(or  administrator)  of  the  estate  of 
,  deceased,  respectfully  shows: 

That   one  ^   is  jn   possession 

of  the  folio-Wing  described  propierty 
and  chattels,  to-wit:  (describe  the 
property  claimed). 

That   this  property  was  in 

lifetime  the  property  of  said  

deceased;  that  said  property  now  be- 
longs  to   the   estate   of   said  , 

unconditionally;  and  that  it  is  for  the 
best  interests  of  said  estate  that  your 
petitioner  as  executor  (or  administra- 
tor) thereof  to  obtain  possession  of 
said  property  and  hold  the  same  as 
assets  of  said  estate. 

Wherefore,  _  petitioner  respectfully 
asks,  for    a    citation    or    rule    on    said 

-,     commanding    him    to    turn 

over  said  property  to  him  as  executor 
(or  administrator)  of  said  estate  and 
for  such  other  and  further  relief  as 
the  court  may  deem  necessary  and 
just. 


DECLARATION    AND    COMPLAINT 

[See  9  Standard  Peoc.  335.  See  also 
Bills  and  Answers;  Cross-Bill; 
Ckoss-Complaint.] 

By  assignee  for  benefit  of  creditors,  see 
Assignment  foe  the  Benefit  of 
Ceeditoes. 

Exhibit,  form  for  referring  to,  see  8 
Standard  Peoc.  804. 

For  particular  declarations  and  com- 
plaints, see  the  particular  titles. 

DECREES 

[See  9  Standard  Proc.  737.  See  also 
Bills  to  Impeach  Judgments  and 
Decrees  ;  Judgments  ;  Judgments 
and  Decrees,  Enpoecbment  of.] 

Establishing  heirship,  see  Inheritance. 

Petition  to  revoTce  or  annul  decree  of 
divorce,  see  Divorce. 

Decree  Setting  Aside  Conveyance  as 
Fraudulent  and  Giving  Leave  to 
Proceed  in  execution. 

(Title  of  court  and  cause  and  venue.) 

(Recitals  of  trial  findings,  etc.) 
It  is  'adjudged  that  the  conveyance 

(describing  it)   dated  the  day 


of  —  ^ 

fendant  J.  K.  to  the  defendant  L.  M. 
was  made  with  intent  to  defraud  the 
creditors  of  said  J.  K.  and  is  void  as 
against  the  plaintiff  in  this  action; 
and  that  the  judgment  confessed  by 
defendant  J.  K.  in  favor  of  the  de- 
fendant  N.   P.   in  the  court 

and  entered  in  the  office  of  the   clerk 

°t for dollars,  was 

made  with  intent  to  defraud  the  cred- 
itors of  the  defendant  J.  K.  (or  is  in- 
sufBcient,  and  in  law,  fraudulent  as 
against  creditors  of  said  J.  K.)  and 
that  the  same  and  all  proceedings 
thereunder,    and    the    sheriff's   icertifi- 

cate  bearing  the  date  of  the  '■ 

day   of  ,    19 — ,   and    his   deed 

bearing  the  date  of  the  day 

of   ,    19 — ,    to   the    defendant, 

E.  F.,  in  pursuance  thereof  are  each 
and  all  void  as  against  the  plaintiff  in 
this  action  (and  said  judgment  is  or- 
dered to  be  canceled  and  discharged 
of  record  by  clerk  of  this  court). 

And  it  is  further  adjudged  that  the 
plaintiff  in  this  action  be  allowed  to 
proceed  upon  the  execution  heretofore 
issued  on  the  judgment  in  his  favor  or 
to  isflue  another  execution  as  he  may 
be  advised;  and  that  the  said  defend- 
ant (naming  him)  deliver  to  the  sher- 
iff upon  any  such  execution  said  prop- 
erty (describing  it)  to  be  sold  there- 
under and  applied  to  satisfy  said  judg- 
ment, and  interest  thereon  and  also 
the  costs  of  this  suit. 


DEEDS.  —  See  Covenants,  Action  on; 
Ejectment;  Lands  and  Land  Teans- 
PERs;  Reformation;  Rescission  and 
Cancellation. 


See 


DEFAULT 

[5ee.9  Standard  Proc.  366,    471 
also  Judgments.] 

Entry  of  on  petition  to  ascertain  heir- 
ship, see  Inheritance. 

NV)tice  of  Motion  To  Set  Aside  Default. 
(Title  of  court  and  cause  and  venue.) 

To  : 

Take  notice  that  upon  the  affidavit 
a  copy  of  which  is  herewith  served,  I 
will  move  said  court  at  the  courthouse 
of  said  court  on  the  day  of 


-,  19 — ,  at  the  hour  of 


o'clock  in  the  noon  of  said  day  or 

as   soon   thereafter   as   counsel  can  be 
heard,   that   the    default    entered    (or 


68 


DEFAULT 


judgment  entered  by  default)  againat 
said  defendant  in  this  action  and  all 
subsequent  proceedings  therein  be  set 
aside  for  the  reasons  following  (here 
set  out  in  full  the  grounds  for  setting 
default  aside). 

Attorney  for  Defendant. 

Dated  at  ,  the  day 

of  — ■■ ,  19—. 


DELINQUENT    AND    DEPENDENT 
PERSONS.— See   Infants. 


DEIiIURRES 

[See  9  Standard  Pboc.  377.] 
Certiorari,  to  petition  for,  see  Certiorari. 
Dertmrr^r  to  evidence,  see  Demtjkree  to 
Evidence. 

General  Form  on  Several  Grounds  of 
Demurrer. 

(Title  of  court  and  cause  and  venue.) 
The  defendant  demurs  to  the  plain- 
tiff's    complaint     on     the     following 
.grounds    (or   any   of   them): 

1.  That  the  court  has  no  jurisdiction 
of  the  person  of  the  defendant  (or  of 
the   subject-patter   of   the   suit). 

2..  That  the  plaintiff  has  not  legal 
capacity  to  sue  (state  in  what  way  in- 
capacitated). 

3.  That  it  appears  from  the  com- 
plaint herein  that  there  is  another 
action  pending  between  the  same 
parties  for  the  same  cause  of  action 
(state  in  what  court). 

4.  That  there  is  a  (defect  or)  mis- 
joinder of  parties  plaintiff  (or  defend- 
ant), (state  in  what  the  defect  or  mii- 
joinder   consists). 

5.  That  several  causes  of  action 
have  been  improperly  united  in  thii 
(set  forth  low  they  are  improperly 
united). 

6.  That  the  complaint  is  uncertain 
in  this,  that  (point  out  in  what  par- 
ticulars the  uncertainty  consists). 

7.  That  the  complaint  is  ambiguous 
in  this,  that  (point  out  specially  the 
ambiguities). 

8.  That  the  complaint  does  not  state 
facts  sufBcient  in  law  to  constitute  a 
cause  of  action. 


DEMURRER    TO    EVIDENCE 
\See  9  Standard  Proc,  384.1 


Demurrer  to  Plaintiff's  Evidence. 

(Title   of   court   and   cause.) 

Be  it  remembered  that  after  the  jury 
was  sworn  to  try  the  issue  joined  in 
this  cause  the  plaintiff  to  prove  and 
maintain  the  said  issue  on  his  part 
showed  in  evidence  to  the  jury  by  one 
witness  E.  P.  that  (here  set  out  the 
testimony  of  witness). 

And  the  plaintiff  further  to  maintain 
and  prove  the  said  issue  on  his  part 
showed  in  evidence  to  the  jury  a  writ- 
ing in  words  and  figures  following,  to- 
wit  (here  insert  a  copy  of  writing). 

And  defendant  says  that  said  testi- 
mony and  evidence  tends  to  establish 
tlie  following  and  only  the  following 
facts  (here  state  the  facts  which  the 
evidence   tends   to   establish). 

And  the.  defendant  further  says  that 
the  matters  and  facts  so  shown  in  evi- 
dence to  the  jury  by  the  plaintiff  are 
not  sufScient  in  law  to  maintain  the 
said  issue  on  the  part  of  the  plaintiff 
and  that  he  the  said  defendant  is  not 
bound  by  law  to  answer  the  same. 

Wherefore,  for  want  of  sufficient 
matter  in  that  behalf  shown  in  evi- 
dence to  the  jury  the  defendant  prays 
judgment  _and  that  the  plaintiff  may 
be  barred  from  having  or  maintaining 
his  aforesaid  action  thereof  against 
him,  etc. 


Attorney  for  Defendant. 

(The  above  may  be  readily  adapted 
to  a  demurrer  to  defendant's  evidence 
by  changing  the  word  "defendant"  to 
"plaintiff,"  and  concluding  with  the 
following  prayer: 

Wherefore,  for  want  of  sufficient 
matter  in  that  behalf  shown  in  evi- 
dence to  the  jury,  the  said  plaintiff 
prays  judgment  and  that  the  jury 
aforesaid  may  be  discharged  from  giv- 
ing any  verdict  upon  the  said  issue  and 
that  his  damages  by  reason  of  the  mat- 
ters complained  of  may  be  adjudged  to 
him,  etc.) 

Joinder  in  Demurrer  by  Plaintiff. 

And  the  said  plaintiff  inasmuch  as 
he  has  shown  in  evidence  to  the  jury 
sufficient  matter  to  maintain  the  issue 
upon  hig  part  and  which  the  said  plain- 
tiff is  ready  to  verify,  and  inasmuch 
as  the"  defendant  does  not  deny  or  in 
any  manner  answer  the  said  matter, 
prays  judgment  and  his  damages  by 
reason  of  the  matters  complained  of.  to 
be   adjudged   him,   etc. 


Attorney  for  Pltiintifl, 
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(The  above  may  be  readily  adapted 
to  joinder  by  the  defendant  by  con- 
cluding the  prayer  as  follows,  "prays 
judgment  and  that  the  said  plaintiff 
may  be  barred  from  having  or  main- 
taining his  action  against  the  defend- 
ant and  that  the  jury  may  be  dis- 
charged from  giving  their  verdict  upon 
the  said  issue." 


Attorney  for  Defendant.) 

DENIAJiS 

[See  9  Standard  Peoc.  62,  385,  533, 
and  cross-references  thereunder.  See 
also  7  Standard  Peoc.  31,  et  seq.] 


DEPARTURE 

\See  7  Standaed  Peoc.  140,  et  seq.] 


DEPOSIT  IN  (JOURT 

[See  9  Standaed  Peoh.   387.     See  alio 
Interpleadee.] 


DEPOSITIONS 

[See  9  Standard  Proc.  389.] 
Perpetuatton  of  testimony,  see  9  Stand- 
ard Proc.  965. 

Stipulatiuu   for   Taking   Depoaitien   om 
Oral  InterrogatorleB. 

(Title  of  court  and  cause  and  venue.) 
It    is    hereby    stipulated    that    the 
deposition  of   J.  K.   a  witness   on   be- 
half of  the  in  above  entitled 

action  may  be  taken  on  oral  inter- 
rogatories before  N.  P.,  a  notary  public 
(or  any  other  ofScer  or  person  agreed 

upon)  in  and  for  the  county  of  

in  this  state>  at  his  ofSoe  in  said  coun- 
ty  on   the   day   of 


19 — ,   between    the    hours    of 

a.  m.  and  p.  m.  of  that  day, 

and  if  not  completed  on  that  day,  may 
be  continued  from  day  to  day  there- 
after, at  the  same  place  until  com- 
pleted. And  when  so  taken,  the  said 
deposition  may  be  used  on  the  trial  of 
said  action,  subject  to  the  same  ob- 
jections (except  as  to  the  form  of  in- 
terrogatories), as  if  the  witness  were 
there  present  and  testifying  therein. 

Stipulation.  To  Take  on  Written  Inter- 
rogatories. 

(Title  of  court  and  cause  and  venue.) 

It  is  hereby  stipulated  and  agreed  by 

the  parties  to  the  above  entitled  action, 


that   the   deposition  of 


may 


be  taken  on  the  annexed  interrogatories 

and   cross-interrogatories  before ■ 

(or  any  other  person  agreed  upon), 
and  that  a  notice  for  the  taking  of 
said  deposition  as  well  as  the  issuance 
of  a  commission  be  and  is  hereby 
waived;  th,at  said  officer  shall  reduce 
the  answers  to  said  interrogatories,  if 
any,  to  writing  or  cause  the  same  to 
be  reduced  to  writing,  and  after 
authenticating  shall  forward  the  same 
to    ,    clerk    of    the 


court, 


county,  which   deposi- 


tion shall\  be  introduced  at  the  trial 
of  said  cause  by  either  party  subject 
to  objections  for  incompetency,  im- 
materiality  and  irrelevancy. 

Witness  our  signature  this  ' 

day  of  ,  19 — . 

Attorney  for  Plaintiff. 


Attorney  for  Defendant. 

Form  of  Deposition  Taken  on  Notice 
or  Stipulation 

(Title  and  venue.) 

Deposition  of  J.  K.,  a  witness,  taken 

before  me, ,  at  my  office  in  the 

city  of  ^j  in  said  county  on  the 

day  of  ,  19 — ,  pur- 
suant to  the  annexed  notice  (or  stip- 
ulation) to  be  used  on  the  part  of  the 
plaintiff    (or   defendant)    in   a   certain 

action    now    pending    in    the    

court  for  the  county  of  ,  and 

state    of    ,    wherein    A.    B.    is 

plaintiff  and  C.  D.  is  defendant. 

The  said  witness  being  first  duly 
sworn  by  me  to  testify  to  the  truth, 
the  whole  truth  and  nothing  but  the 
truth  relative  to  said  action,  in  answer 
to  oral  questions  propounded  by  E.  P., 
who  appeared  as  attorney  for  the  plain- 
tiff (or  defendant)  deposed  and  made 
answer  as  follows:  [Here  write  out 
questions  and  answers  in  full  number- 
ing each  interrogatory.  If  any  ob- 
jection is  offered  to  any  of  the  inter- 
rogatories insert  ("objected  to  by 
plaintiff  [or  defendant]")  and  state 
ground  of  objection.] 

Upon  cross-examination  the  witness 
testified   as   follows: 

[Here  set  out  cross-examination  (and 
redirect  examination,  if  any)  in  the 
same  manner  as  the  direct  examina- 
tion.] 

[Corrections  by  the  witness,  if  any, 
should  be  added  at  the  end  of  the 
deposition  before  it  is  signed.] 
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Notice  of  Motion  To  Suppress  Deposi- 
tion. 

-,  Esq.,  attorney  for  defend- 


To  

ant   (or  plaintiff) : 
Sir: 
You  are  hereby  notified  that  on  the 

day   of   ,    19—,    at 

o'clock    —    m.,    or    as    soon 

thereafter  as  counsel  can  be  heard 
herein  the  plaintiff  (or  defendant)  by 
his  counsel  will  move  the  court  here- 
in to  suppress  the  deposition  of  J.  K. 
taken  and  on  file  in  this  action  on 
the  following  grounds  (here  set  forth 
in  detail  the  grounds  such' as  irreg- 
ularity of  service,  lack  of  notice  or 
other  grounds  for  suppression). 
(Date.) 

Attorney. 

Motion   To   Suppress   Part  of  Deposi- 
tion. 

(Title  of  court  and  cause  and  venue.) 

And   now   comes    the    defendant    (or 

plaintiff)   in  the  above  entitled  action 

by  ,   his   attorney,   and  moves 

to    suppress   and    strike    out   from   the 

deposition    of   ,    the    questions 

and  answers  herein  specifically  pointed 
out  upon  the  grounds  mentioned  and 
set  forth  in  said  deposition,  to-wit: 
(here  set  forth  the  interrogatory  and 
answer   with   the   objections). 


DETINUE 

[See  9   Standard   Proc.   398.] 
Plea  of  Non  Detinet. 
And  the  said  defendant  by 


his  attorney,  comes  and  defends  the 
wrong  and  injury  (or  force  and  injury) 
when,  etc.;  and  saj's  that  he  doth  not 
detain  the  said  goods  and  chattels  in 
said  declaration  speoifieri  or  any  part 
thereof  in  manner  and  form  as  the 
said  plaintiff  hath  above  thereof  com- 
plained against  him;  and  of  this  the 
said  defendant  puts  himself  upon  the 
country,  etc. 


DISCIiAIMER 

[See  9  Standard  Peoc.  398.] 
The  defendants  A.  B.  and  C.  D.  an- 
swering the  plaintiff's  complaint  herein 
say: 

That    they    disclaim    all    right,    title 

and  interest  in  or  to  any  or  all  of  the 

premises   described   in   said    complaint. 

That   they   or   either   of   them    have 

not  nor  ever  bad  any  right,  title  or 


interest  in  or  claim  of  any  kind  or 
nature  against  the  said  premises  or  any 
part  thereof,  nor  did  they  or  either  of 
them  ever  pretend  to  ever  have  such 
interest,  title  or  claim. 

T—  , 

Attorney  for,  etc. 
Dated,  etc. 

Based  on  Angus  v.  Craven,  132  Cal. 
691,  64  Pae.  1091. 

Plea  of  Disclaimer  as  to  Part  of  Prem- 
ises. 

And  now  comes  the  defendant  in  the 
above  entitled  action  and  for  a  plea 
to  the  plaintiff's  said  declaration  says 
that  he  is  not  in  possession  of  and  does 
not  claim  and  has  not  entered  upon  or 
been,  in  possession  of  or  claimed  any 
part  of  the  lands  in  said  declaration 
described,  except  the  following  de- 
scribed lands  (here  describe  the  lands 
claimed) ;  and  as  to  all  the  lands  ex- 
cept those  herein  above  particularly  de- 
scribed, this  defendant  disclaims  any 
and  all  interest. 

And  for  a  further  plea,  etc. 


DISCOVERY 

[See  9  Standard  Pboc.  399.] 
Motion   for  leave  to  file  interrogatoriet, 
see    Equity    Jurisdiction    and    Pro- 
cedure. 

Motion  To  Expunge  or  Strike  Ou't  In- 
terrogatories. 
(Title  of  court  and  cause  and  venue.) 
(Plaintiff)  in  the  above  entitled 
action  moves  that  the  (defendant's) 
interrogatories   herein,   filed,   numbered 

1~  and ,  be  expunged^nd 

stricken  out  and  the  plaintiff  be  not-re- 
quired to  answer  the  same,  upon  the 
ground  that  said  interrogatories  do  not 
seek  a  discovery  of  facts  material  to 
the  defense  of  said  action,  but  require 
a  disclosure  of  the  means  and  methods 
by  which  plaintiff  expects  to  prove  hig 
case. 

Motion  To  Suppress  Answers  and  for 
Fuller  Answers. 

And  now  comes  the  (defendants)  in 
the  above  entitled  action  and  by  their 
attorneys  move  to  suppress  the  (plain- 
tiff's) answers  to  the  interrogatories 
herein  filed  by  the  defendants  (or  to 
certain  interrogatories,  describing 
them)  on  the  ground  that  said  answers 
are  evasive,  irresponsive,  and  contain 
improper  matter  (or  any  other  sufficient 
reason),  and  to  require  the  (plaintiff) 
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to_  make   other   and  fuller  answers  to 
said  interrogatories. 

Notice  of  Motion  for  Order  for  Inspec- 
tion of  Books  jftid  Documents. 
(Title.) 

^°  -.  attorney  for  (defendant) ; 

You  will  please  take  notice  that  the 
plaintiff   in   the    above    entitled   action 

will  on  the  —  day  of  , 

^°     )  ^t 0  'clock  —  m.,  or  as 

soon  thereafter  as  counsel  can  be  heard, 
at    the    court    room    of    said 


court,  move  the  said  court  for  an  order 
directing  you  to  allow  the  plaintiff  to 
inspect  and  take  copies  of  (describe 
the  books  to  be  inspected  or  the  in- 
struments to  be  copied)  which  said 
book  or  (paj^ers)  contain  evidence  con- 
cerning the  merits  of  this  action. 

Said  motion  will  be  based  and  heard 
upon  an  afladavit  a  copy  of  which  is 
hereto  annexed  and  served  herewith, 
and  all  the  papers  filed  in  said  action 
and  the  records  of  the  court  herein. 


MSMISSAL,    DISCONTINUANCE 
AND  NONSUIT 

[See  9  Standard  Proc.  405.] 
Costs,  complaint  to  recover  against  party 

disoontinuw g ,  see  Costs. 
Motion  for  reinstatement  of  appeal  pre- 
viously dismissed,  see  Appeals. 


DISOBDEELY  CONDUCT 

[See   9  Standard  Proc.  413.] 

DISOBDEBLY    HOUSE 

[See  9  Standard  Proc.  414.] 

DISTUSBING    PUBLIC    ASSEMBLY 

[See  9  Standard  Proc.  417.] 


DIVOBCE 

[See  9  Standabd  Proc.  418.] 
Complaint  for  separ'tte  maintenance,  see 

Husband  and  Wipe. 
Findings    in,    see    Findings    and    Con- 
clusions. 

Complaint  on  Oround  of  Desertion. 

The  plaintiff  in  the  above  entitled 
action  complains  and  alleges; 

I.  That  the  plaintiff  and  defendant 
intermarried  at ,  in  the  county 


of 


-,  and  state  of 


day  of 


or  about  the 

19 — ,  -and  ever  since  have  been  and  now 

are  husband  and  wife. 

II.     That    the    plaintiff    is    and    has 
been  a  bona  fide  resident  of  this  state 

for  more  than  years,  and  of 

said  county  of  for  more  than 


■  months  immediately  preceding 
the  commencement  of  this  action. 

III.     That  on  or  about  the  

day   of  ,   the   said   defendant, 

disregarding  the  solemnity  of  his  mar- 
riage vows,  willfully  and  without  cause 
deserted  and  abandoned  the  plaintiff 
and  ever  since  has  and  still  concinues 
to,  so  wilfully  and  without  '  cause, 
desert  and  abandon  said  plaintiff  and 
to  live  separate  and  apart  from  her 
without  any  suflcient  cause  or  reason 
and  against  her  will  and  without  her 
consent. 

Complaint  on  Ground  of  Wiilful  Neg- 
lect and  Failure  To  Provide,  Having 
Ability. 

I.  (Allege  marriage  as  in  previous 
form.) 

II.  (Allege  residence  as  in  previous 
form.) 

III.  That  the  defendant  for  more 
than  one  year  last  past  has  willfully 
neglected  to  provide  for  the  plaintiff 
the  common  necessities  of  life  having 
the  ability  so  to  do,  and  has  compelled 
the  plaintiff  to  live  upon  the  charity 
of  her  friends,  notwithstanding  he'  i» 
abundantly  able  to  support  her  and  is 
worth  as  this  plaintiff  is  informed  and 
believes  about  the  sum  of dol- 
lars, and  is  in  constant  receipt  of 
wages  sufficient  for  their  joint  support,  . 
from  his  daily  labor,  to-wit,  about 
dollars  per  month. 

Wherefore,  ete. 

Affidavit  in  Support  of  Application  for 
Suit  Money. 

A.  B.  being  duly  sworn  says  that  she 
is  the  plaintiff  in  the  above  entitled 
action. 

That  she  is  without  means  of  sup- 
port for  herself  or  children  hereinafter 
named;  and  is  also  without  means  to 
pay  necessary  expenses  for  counsel  fees 
and  disbursements  in  the  prosecution 
of  said  action  (if  in  feeble  health  so 
state). 

That  the  children  of  said  marriage 
consist  of  (here  give  names  and  ages 
of  children);  that  they  are  residing 
with    and    dependent   upon    affiant. 
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That  defendant  is  about  to  sell  and 
dispose  of  his  personal  property  and 
convert  the  same  into  money  and  re- 
move with  the  same  beyond  the  juris- 
diction of  this  court;  that  he  threatens 
and  gives  out  that  he  will  so  do  and 
is  attempting  to  make  such  sale;  that 
he  has  declared  to  affiant  and,  as  she 
is  informed  and  believes,  to  others,  that 
such  is  his  purpose,  and  affiant  believes 
and  fears  that  he  will  so  do  unless  re- 
strained from  so  doing  by  order  of  thia 
honorable  court. 

That  the  defendant  is  a  strong,  able- 
bodied  man  and  earns  about   the   sum 

of  dollars  per  week  in  his 

business  as  a and  that  he  has 

real  and  |)ersonal  property   amounting 

to   the   value   of   dollars    (or 

otherwise  set  out  his  financial  condi- 
tion). 

Petition    for    Eevocatloii    of    Decree 
Granting  Limited  Divorce. 

(Title.) 

TJie  Joint  petition  lof  the  above- 
named  plaintiff  and  defendant  respect- 
fully shows: 

That  heretofore,  to-wit,  on  the 
. day  of ,  19—,  a  judg- 
ment ot  decree  for  a  limited  divorce 
and  separation  between  said  petitioners 
herein  was  duly  entered  in  this  action. 

That  your  said  petitioners  have  ef- 
fected a  reconciliation  and  mutually  de- 
sire to  end  the  separation  and  resume 
their  marital  relations;  that  they  and 
each  of  them  desire  that  said  judgment 
or  decree  be  revoked. 

Wherefore  your  petitioners  pray  for 
an  order  of  this  court,  adjudging  and 
decreeing  that  the  said  judgment  may 
be  revoked  in  accordalnoe  with  the  stat- 
ute in  such  case  made  and  provided, 
and  that  it  be  cancelled  and  discharged 
of  record. 
[Verification.] 

Petition  To  Annul  Decree  on  O-round 
of  Fraud  In  Procuring  Same. 

(Title.) 

Now   comes,  ,   defendant   in 

the  above  entitled  action  and  respect- 
fully represents: 

That  on  the day  of , 

19 — ,     he     was    lawfully     married     to 

,  the  plaintiff,  at  ,  in 

,   and   state   of 


That  he  resided  with  his  said  wife 
after     their     said     intermarriage,     at 
■,   in   the    county    of 


the  county   of 


,  until  the 


and  state  of  ■ 

day  of  ,   19-^,  when   his  said 

wife  (here  state  facts  with  reference 
to  wife's  leaving). 

That  during  his  wife's  said  absence 
he  removed  their  goods  and  eflfeota, 
with    her   knowledge    and    consent,    to 

;   that   during  his  wife's  said 

absence  he  received  letters  from  her 
and  sent  divers  letters  to  her  from 
said  . 

That  on  the  day  of 


he  went  to  said 


for  the  pur- 


pose of  accompanying  his  said  wife  to 
their  home;  that  she  then  and  there 
informed  your  petitioner  that  she  had 
obtained  a  divorce  from  him  and  re- 
fused to  return  to  their  said  home  (or 
allege  otherwise  as  the  facts  may  be). 
Tour  petitioner  further  represents 
that  he  has  since  ascertained  that  his 
said  wife  while  in  said  on  a 


- — ;  (that  the  issue  of  said  mar- 
riage were  [here  give  names  and  ages 
of  children]). 


visit  as  aforesaid  did  on  the  

day  of  ,  19 — ,  commence  pro- 
ceedings for  divorce  against  your  peti- 
tioner in  the  courts  of  the  said  county 

of    ,    and    state    of    , 

wherein  she  alleged,  among  other 
things,  that  she  had  lived  with  her 
said  husband  as  his  wife  in  said  stat« 
and  made  oath  before  ,  a  jus- 
tice of  the  peace  within  and  for  said 

county  of  ,   that  she   did  not 

know  where  her  said  husband,  your 
petitioner,  then  resided,  that  she  had 
used  reasonable  diligence  to  ascertain 
his  residence  but  had  been  unable  to 
do  so,  and  thereupon  she  had  obtained 

from  a  justice  of  said  court 

an  order  for  the  publication  of  notice 
of  the  pendency  of  said  action,  in  the 

,     a    newspaper    published    at 

,  in    said   county   of  — 

(or  allege  other  false  and  fraudulent 
acts  as  the  case  may  be). 

That  at'  the term,  19 — ,  of 

said court  a  decree  of  divorce 

was  granted  to  his  said  wife  and  a 
decree  granting  her  the  care  and  cus- 
tody of  said  child  (or  children)  as 
prayed  for  in  her  said  complaint,  all 
of  which  proceedings  will  more  fully 
and  particularly  appear  by  the  record 
of  said  action  now  remaining  in  said 
court. 

And  your  petitioner  avers  that  the 
statements  contained  in  said  complaint 
that  (here  negative  and  deny  all  the 
false  statements  of  the  complaint)   as 
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well  as  many  other  allegations  thereiH 
contained  were  not  true  and  that  said 
decree  of  divorce  was  wrongfully  and 
fraudulently  obtained. 

Wherefore  your  petitioner  prays  for 
a  review  of  the  same  and  that  said 
decree    of    divorce,    and    said    decree, 

granting  to  said  the  plaintiff 

therein,  the  care  and  custody  of  said 
children,  may  be  annulled,  set  aside 
and  vacated.  Based  on  Lord  t;.  Lord, 
66  Me.  265. 

Bill  To  Impeach  Decree  of  Divorce  on 

Grounds  of  Fraud. 
(Title.) 

The  plaintiff  above  named  complains 
and  says: 

That  on  the day  of , 

19 — ,  the  defendant  herein  commenced 
an  action  for  divorce  against  the  plain- 
tiff herein,  charging  (here  set  out  in 
substance  the  allegations  of  libel  or 
complaint   for   divorce). 

That  on  the day  of , 

19 — ,  the  defendant  herein  made  an 
affidavit  in  the  words  and  figures  fol- 
lowing: (setting  out  in  full  or  by  refer- 
ence to  exhibit  a  copy  of  the  affidavit 
on  which  the  defendant  obtained  an 
order  for  notice  by  publication). 

That  on  the  said  affidavit  the  court 
entered  an  order  granting  leave  to  pub- 
lish summons  in  words  and  figures  fol- 
lowing: (setting  out  a  copy  of  order 
in  full  or  by  reference  to  exhibit). 

That  thereupon  the  defendant  herein 
proceeded  to  serve  the  plaintiff  herein 
with  a  summons  by  publication,  and 
that  he  published  a  summons  for 
consecutive  weeks  commenc- 
ing on  the  day  of  , 

19 — ,  and  ending  on  the  •  day 

of  ,   19 — ;    said   summons   was 

in  the  words  and  figures  following,  to- 
wit  (insert  copy  of  summons  as  pub- 
lished in  full  or  by  reference  to  ex- 
hibit). 

That  thereafter  such  proceedings 
were  had  in  said  action  that  an  order 
of   default  was   entered   in   said   cause 

against  plaintiff  herein  on  the 

day  of  ,  19—. 

That  thereafter  said  action  came  on 
to   be   heard   on   the   day   of 


defendant  in  said  action,  was  not  pres- 
ent and  was  not  represented  in  said 
action  and  had  no  knowledge  that  such 
a  hearing  was  being  held. 

That    thereupon    the    court    on    the 
day  of  ,  19 — ,  made 


and  entered  its  findings  of  fact  and 
conclusions  of  law  and  a  decree  grant- 
ing to  the  defendant,  who  was  plaintiff 
in  said  action,  a  divorce  from  the 
plaintiff,  who  was  defendant  therein; 
That  said  divorce  was  procured  by 
the  defendant  herein  by  fraud,  m  this, 
to-wit,  that  the  defendant  in  his  said 
afijidavit    made    oath    that   the   address 

of     this     plaintiff    was     at    , 

when   in    truth    and   in   fact 


this    plaintiff's    then    address    was    at 
,    which    fact    was    then    well 


known  to   the   defendant   at   the   time 
of  making  said  affidavit. 

That  the  plaintiff  never  received  any 
summons  and  complaint  in  said  divorce 
action  or  any  notice  of  any  kind  uiitil 

recently,     on     the. day     of 

'-,  19 — ,  when  she  was  informed 


that  said  decree  of   divorce  had  been 
made. 

Wherefore  the  plaintiff  prays  that 
said  decree  of  divorce  may  be  reversed, 
annulled  and  set  aside  and  for  such 
other  relief  as  to  the  court  may  seem 
just.  Based  on  Chaney  v.  Chaney,  56 
Wash.  145,  105  Pac.  229. 


DOWER,     PROOEEDIN-GS     TO     RE. 
COVER 

[See  9  Standard  Proc.  427.] 

Complaint  for  Damages  for  Detention 
of  Dower. 

(Title.) 

The  plaintiff  in  the  above  entitled 
action  complains  and  alleges: 

I.     That   she   is    the   widow   of   said 

,  deceased,  late  of  the  city  of 

,  county  of  ,  state  of 

that  the   said  ,   de- 


ls— ,  before  the  Hon.- 


one  of  the  judges  of  the  said  court  as 
an  undefended  divorce  suit  and  that 
the  defendant  herein,  who  was  plaintiff 
in  said  action,  gave  evidence  in  sup- 
port of  the  allegations  of  his  said  com- 
plaint; but  thai;  this  plaintiff,  who  was 


ceased,  died  in  said  city  on  the  ■ 

day   of  ,   19 — ,   intestate:    (or 

leaving  a  last  will  and  testament  which 
has  been  duly  admitted  to  probate  in 
said  county,  a  copy  whereof  is  hereto 
annexed);  that  letters  of  administra- 
tion    (or    letters    testamentary)    were 

duly  granted  and  issued  to  one, , 

on  the day  of ,  19 — . 

That    said    ,     deceased,     died 

seized  and  possessed  of  the  following 
described  real  estate  (giving  descrip- 
tion). 
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That  the  plaintiff  as  the  widow  of 

said    ,    deceased,    was    and    is 

entitled  to  a  life  interest  in  an  un- 
divided third  portion  of  said  above  de- 
scribed premises.  That  the  value  of 
the  mesne  profits  of  said  premises  since 

the  death  of  said ,  deceased,  is 

the  sum  of  dollars  per  year, 

no  part  of  the  said  one-third  portion 
of  which  has  been  paid  to  the  plaintiff. 
That  on  or  about  the day  of 


-,  19 — ,  the  plaintiff  duly  de- 
manded her  said  one-third  portion  of 
said  mesne  profit,  which  the  defendant 
then  and  there  and  ever  since  has  re- 
fused to  pay  to  the  plaintiff. 

Wherefore     the     plaintiff     demands 

judgment  that  the  defendant  

be  adjudged  to  account  to  the  plaintiff 
for  the  annual  value  of  the  mesne 
profits  of  said  premises,  and  to  pay  the 
plaintiff  one-third  of  the  amount  there- 
of together  with  interest  thereon  and 
the  costs  of  this  action. 

Complaint  for  Fartitiou  of  Iiajids  In 
Wblcb  There  Is  a  Dower  Interest. 

(Title.) 

The  plaintiff  in  the  above  entitled 
action  complains  of  the  defendant 
herein  and  alleges:  , 

That   on  or  about  the  day 

of  —,   19 — ,   one   died 

intestate,  seized  in  fee  of  the  follow- 
ing described  real  property  (giving 
legal  description). 

That    said    deceased    left    surviving 

him  ,  his   widow,   one   of _  the 

defendants  herein,  who  is  entitled  to 
dower  in  the  above  described  property. 

That  said  deceased  left  as  his  chil- 
dren and  only  heirs  at  law,  the  plain- 
tiff (here  set  out  names  and  relation- 
ship of  all  heirs  and  if  any  are  minors 
so  state)  who  are  tenants  in  common 
witli  the  plaintiff  in  said  property. 

That  the  plaintiff  and  defendants  are 
entitled  as  such  heirs,  subject  to  said 
dower,  each  to  an  undivided  (state  the 
shares  of  each)  of  said  above  described 
property.  (In  case  of  incumbrances 
upon  the  property,  their  nature  should 
be  stated,  and  the  holder  or  holders 
thereof  should  be  made  parties). 

Wherefore,  plaintiff  prays  judgment: 

That  the  shares  of  the  parties  as 
above  alleged  in  and  to  said  premises 
be  confirmed;  that  a  partition  thereof 
be  made,  or  if  the  same  cannot  be 
equitably  divided  that  a  sale  thereof 
may  be  had  and  a  division  of  the  pro- 
ceeds thereof  may  be  made  among  the 


said  defendants  in  accordance  with 
their  respective  shares  (in  case  of  a 
mortgage  or  other  incumbrance  there- 
on, add,  after  the  said  sum  of  i 

dollars,  [stating  amount  of  mortgage, 
etc.],  has  been  paid  to  the  said 
);    and    that    such    other    and 


further  orders  may  be  made  herein  as 

shall  seem  just. 

[Verification.] 

DEUGS   AND   DRUGGISTS.  —  See 
Health. 


DUPLICITY 

[See  9  Standard  Proc.  435.] 
Motion  to  compel  election  between  counts 
in  indictment.     See  Indictment  and 
Information. 


DURESS 

[See  9  Standard  Pboc.  436.] 

EASEMENTS 
[See  9  Standard  Proc.  437.] 

EJECTMENT 

[See  9  Standard  Pkoc.  440.] 
Bill  of  particulars,  see  Bills  or  Par- 
ticulars. 
Disclaimer,  see  Disclaimer. 

Complaint  by  Tenant. 

(Title.)  ^ 

The  plaintiff  in  the  above  entitled 
action  complains  of  the  defendant  here- 
in and  alleges: 

That   one  is  the   owner  in 

fee  simple  of  a  certain  tract  or  parcel 

of   land  in   the   township  of  , 

county  of  ,  state  of  , 

bounded  and  described  as  follows,  to- 
wit:   (describing  land). 

That  on  the day  of , 

19 — ,  the  said  by  his  inden- 
ture of  that  date  by  him  subscribed 
leased  the  said  premises  to  the  plain- 
tiff for  the  term  of  ' years. 

That  the  defendant  herein  withholds 
possession  of  said  premises  from  the 
plaintiff  herein. 

Wherefore  the  plaintiff  prays  judg- 
ment against  said  defendant: 

For  the  restitution  of  said  land  and 
premises. 
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For  the  sum  of 


■  dollars  dam- 


ages for  the  withholding  thereof  to- 
gether -with  the  costs  of  this  action. 

^O' dollars,  the  value  of  the 

rents  and  profits  thereof,  together  with 
the  costs  of  this  suit  and  for  such 
other  and  further  relief  as  to  the  court 
may  seem  just. 

Plea  of  Not  in  Possession  Joined  With 

Plea  of  Not  Guilty. 
(Title.) 

Now  comes  the  defendant  herein  and 
answering  the  plaintiff's  complaint 
herein  alleges; 

That  he  was  not,  at  the  time  of  the 
commencement  of  this  action,  in  pos- 
session of  the  premises  in  said  com- 
plaint described. 

That  he  is  not  guilty  in  manner  and 
form  as  in  said  complaint  alleged. 

Wherefore,  etc.  Based  on  Buesing  v. 
Forbes,  33  Pla.  495,  16  So.  209. 

Answer    With    Counterclaim    for    Im- 
provements, etc. 

(Title.) 

The  defendant  in  the  above-entitled 
action  answering  the  plaintiff's  com- 
plaint herein  says: 

(Make  denials  and  allege  afSrmative 
defense  if  any.) 

By  way  of  counterclaim  herein,  the 
defendant  alleges: 

That  he  has  been  in  possession  of  the 
premises   in    said    complaint   described, 

since    the day    of   , 

19 — ,  iioldjng  adversely  to  the  plaintiff 
herein,  by  title  founded  upon  written 
instrument,  to-wit  (describe  the  deed 
or  other  iustrument  in  its  legal  sig- 
nificance). 

That  under  the  said  deed  (or  ofier 
instrument)  the  defendant  entered  into 
fxclusive  possession  of  said  premises, 
adversely  asserting  title  thereto  in 
good  faith,  founded  upon  said  deed  (or 
iiislrument)  and  in  the  full  belief  that 
the  said  deed  (or  instrument)  conveyed 
to  him  a  good  title,  and  still  continues 
to  so  hold  possession  of  said  premises 
claimin?  titlf  thereto  under  said  deed 
(or  instrument). 

That  the  defendant  while  so  in  pos- 
session of  said  premises,  holding  pos- 
session adversely  as  aforesaid  has  made 
divers  permanent  and  valuable  im- 
provements thereon,  to-wit:  (setting 
out  the  nature  of  the  improvements  and 
fully  describing  them)  which  said  im- 
provements are  of  the  value  of 

dollars. 


That  during  the  time  last  mentioned 
the  defendant  has  paid  the  taxes  as- 
sessed against  said  premises  for  the 
years  19 —  and  19 — ,  and  that  the 
amounts  so  paid  in  taxes  and  the  dates 
of  payment  are  more  particularly  shown 
by  the  tax  receipts  hereto  annexed  and 
made  a  part  hereof. 

Wherefore,  defendant  demands  judg- 
ment that  the  complaint  herein  be  dis- 
missed with  costs  to  this  defendant 
sustained  herein,  or  that  if  the  plaintiff 
is  adjudged  to  be  entitled  to  recover 
possession  of  the  said  premises,  that 
the  said  defendant's  said  claim  for 
improvements  and  said  taxes  be  allowed 
and  that  he  recover  the  same  as  pro- 
vided by  law,  and  for  such  other  relief 
as  to  the  court  may  seem  just. 

Answer  With  Counterclaim  for  Refor- 
mation of  Deed. 

(Title.) 

The  defendant  in  the  above  entitled 
action  answering  the  plaintiff's  com- 
plaint herein  says:  (make  denials  and 
allege  affirmative  defense,  if  any). 

By  way  of  counterclaim  herein,  the 
defendant  alleges: 

That  heretofore,  to-wit,  on  the 
day    of   ,    19—,   the 


plaintiff  herein  sold  to  the  defendant 
herein,  and  agreed  to  convey  to  him 
the  following  described  property,  to- 
wit:  (describing  all  property  involved 
in  transaction). 

That  the  defendant  fully  performed 
all  the  conditions  on  his  part  to  be 
performed  and  the  plaintiff  executed 
and  delivered  to  the  defendant  a  deed 
intended  as  a  conveyance  of  said  prem- 
ises above  described,  but  which  by 
mistake  in  drawing  the  same,  which 
mistake  was  then  and  there  unknown 
to  the  parties  to  said  deed,  conveyed 
only  the  following  described  premises, 
to-wit  (describe  the  land  included  in 
deed). 

That  the  defendant,  supposing  and 
believing  said  deed  to  be  in  pursuance 
of  the  contract  before  mentioned  and 
to  include  all  of  the  first-above  de- 
scribed land,  and  without  negligence 
on  his  part,  accepted  said  deed  and 
took  possession  thereunder  of  the  said 
premises  which  he  had  contracted  for, 
and  still  retains  possession  thereof. 

That  the  premises  described  in  the 
plaintiff's  said  complaint  are  a  part  of 
the  premises  mentioned  in  said  con- 
tract and  the  same  which  by  said  mis- 
tsike  were  omitted  from  said  deed. 
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That  immediately  upon  the  discovery 
of   aaid   mistake,    to^wit,   on   or   about 

the   day    of   ,    19— 

the  defendant  requested  that  the  plain- 
tiff correct  and  reform  the  said  deed 
by  conveying  to  the  defendant  said 
land  omitted  as  aforesaid,  which  the 
plaintiff  refused  and  still  refuses  to 
do. 

Wherefore,  the  defendant  prays  judg- 
ment that  the  said  deed  be  reformed 
by  correcting  said  mistake  in  the 
boundaries  so  that  said  deed  shall  ex- 
press the  true  intent  and  meaning  of 
the  parties  and  shall  constitute  a  good 
and  valid  conveyance  of  the  entire 
premises  covered  by  and  included  in 
said  contract;  that  the  said  defendant 
be  adjudged  the  true  owner  of  the  said 
premises  in  the  plaintiff's  said  com- 
plaint described  and  that  the  title 
thereto  be  passed  to  and  vested  in  this 
defendant,  and  for  such  other  and  fur- 
ther relief  as  may  be  just  and  equitable 
in  the  premises  and  for  the  costs  and 
disbursements  of  this  action. 
ELECTION.  —  See  Choice  and  Elec- 
tion OF  Remedies;  Duplicity;  In- 
dictment AND  Information. 


EIJiCTIONS 

[See  9  Standard  Proc.  447.] 
Indictment  for  Illegal  Voting. 
(Caption  and  commencement.) 

That  on  the day  of 

19—,  in  the  of  

flaid     county     of 


m 
state-    of 


-,  meetings  of  the  duly  qualified 

voters    of    said   ■ of   . 

and  the  several  wards  (and  precincts) 
thereof  for  the  election  of  (inserting 
the  officers  to  be  voted  for  or  matter 
to  be  voted  upon)  having  been  duly 
called  and  noticed  according  to  law, 
were  then  and  there  held,  the  same 
then  and  there  being  the  regular  an- 
nual election  (or  if  special  so  state  and 
specify  the  purpose  for  which  called) ; 

That  the  defendant  of  said 

,  then  and  there  in  one  of  said 

wards,  to-wit,  in  ward (in  the 


precinct  thereof)  at  said  elec- 
tion did  wilfully,  fraudulently  and 
knowingly,  vote  upon  a  name  other 
than  his  own,  to-wit,  upon  the  name  of 

one  ,  the   said  then 

and   there   being   a   qualified   voter   in 
said  ward   (and  precinct). 


Whereas   in   truth    and   in    fact    the 

name   of   said   (the   accused) 

was   not   (name    of   qualified 

voter)  as  aforesaid,  but  was  • 

(Conclusion.) 

Indictment   for    Intimidation    of   Em- 
ployee. 

(Caption    and    commencement.) 
That     heretofore,     to-wit,     on     the 
day  of  ,  19 — ,  in  the 


said  county  of 


-,  at  a  general 


(or  special)  election  held  on  said  date 
in  the  several  precincts  of  said  county 
of  ,  for  the  purpose  of  elect- 
ing   the    ofEcers    of    said    county    of 

(or    state    other   purpose   for 

which  election  was  held),  one, 

did  unlawfully  by  threats  and  menaces 

attempt  to  influence  one  ,  the 

said  ,  being  then  and  there  a 

legal  and  qualified  voter  entitled  to 
vote  at  said  election,  to  give  and  cast 
his    said   vote   at   said   election,   as  he 

the   said  should   require  and 

dictate;    that    the    said   then 

and  there  being  in  the  employment  of 

the  said ,  he  the  said 

then  and  there  did  unlawfully  threaten 

to  discharge  the  said '■ from  his 

said    employment    unless    he    the    said 

would  give  and  cast  his  vote 

at  said  election  as  he  the  said 

should  desire  and  dictate. 
(Conclusion.) 

Complaint  of  Private  Person  on  Con- 
test. 
(Title.) 

Now  comes  the  above-named  plaintiff 
(or  relator)  who  brings  this  action  in 
the  name  of  the  state,  and  complaining 
of  the  defendant  above-named  respect- 
fully  alleges: 

That  at  a  general  (or  state  character 
of   election)    duly   called   and   held   in 

the    county   of   ■ (or    city    or 

town)  pursuant  to  law,  on  the 

day  of  ,  19 — ,  for  the  election 

among  other  oflicers,  of  a  (here  name 
the  office  in  dispute)   for  the  term  of 

— years,    from    ,    19 — , 

there  were  duly  cast  (state  number  of 
votes  cast)  legal  votes  for  said  office 
for  the  plaintiff  herein  (or  relator)  and 
(state  number  of  votes  cast  for  de- 
fendant) legal  votes  for  the  defendant; 
that  there  were  no  other  legal  votes 
east  for  said  office  at  said  election  and 
that  the  plaintiff  herein  (or  relator) 
was  thereby  duly  elected  to  said  office. 
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That  notwithstanding  the  fact  that 
the  plaintiff  herein  (or  relator)  was 
duly  and  legally  elected  to  said  oflSce 
as  aforesaid,  the  canvassing  board  of 
saxd  county  (or  city  or  town)  on  the 
— — -  day  of  ,  19—,  pro- 
ceeded to  canvass  said  returns  and  to 
make  a  statement  thereof,  and  errone- 
ously and  illegally  determined  thereby 
that  said  ,  defendant  above- 
named,    had    received    legal 

votes    for    said    office    and    the    said 


only 


legal  votes  for 


said  office;   and  unlawfully  determined 

that    the    said   had    received 

the  greatest  number  of  votes  and  was 

elected  to  said  office  of  ,  and 

thereupon,     on    said     day,     unlawfully 
made  out  and  delivered  to  said 


an  illegal  certificate  of  election  setting 

forth  that  said  had  received 

the  greatest  number  of  votes  for  said 
office  and  was  elected  thereto. 

That  in  truth  and  in  fact  the  said 
plaintiff  herein  received  the  greatest 
number    of    votes    cast   for    said    office 

at  said  election;  that  of  the 

votes  so  counted  for  the  said  


were  illegally  cast  by  persons  not  en- 
titled to  vote  at  said  election,  to-wit: 
(allege  number  of  votes  illegally  cast, 
where  cast,  and  the  ground  for  claim  of 
illegality) . 

(If  the  relator  has  qualified  for  office 
set  forth  the  facts  as  follows) : 

That  on  the  day  of  , 

19 — ,    the    said    plaintiff    (or    relator) 


duly    qualified    as    such 


by 


taking  and  subscribing  the  oath  of 
office  as  required  by  the  constitution 
and  laws  of  this  state  and  filing  the 
same  with  (and  duly  execut- 
ing the  official  bond  with  sureties  in 
manner,  form  and  substance  in  the  sum 

of dollars  as  by  law  required). 

That  on  the day  of , 

19 — ,  the   said  defendant  usurped   and 


from  the  same  and  the  privilege  and 
franchises     thereof;     that     the     said 

,  the  plaintiff   (or  relator)   be 

adjudged  entitled  to  have,  hold  and 
exercise  said  office  and  to  the  fees  and 
emoluments  thereof  by  virtue  of  said 
election;  and  that  the  plaintiff  (or  re- 
lator)  recover  the  costs  of  this  action. 

Judgment   of    Ouster    From   Office    on 
Election  Contest. 

(Title.) 

(After  a  recital  of  the  trial,  find- 
ings, etc.,   continue) : 

It   is   hereby    adjudged   and   decreed 

that  the  defendant  has   no 

right  to  the  office  of  (name  same)  and 
that  he  be  ousted  and  excluded  there- 
from. I 

That  the  plaintiff  (or  relator)  

is  and  has  been  since  the  day 

of  ,  19 — ,  entitled  to  the  said 

office  by  virtue  of  the  election  alleged 
in  the  complaint  and  to  the  franchises, 
privilege,  emoluments  and  fees  thereof, 
and  that  he   have  and  recover,  of  the 

defendant  ,  the  sum  of  

dollars  as  the  costs  of  this  action. 

(Where  the  statute  provides  for  a 
fine  continue:  it  is  further  adjudged 
and  decreed  that  the  said  defendant  be 

fined    the    sum    of    dollars, 

which  when  collected  shall  be  paid 
into  the  treasury  of  the  state  in  the 
manner  provided  by  law.) 


intruded  into  said  office  of 
for  said  county  (or  city  or  town)  and 
has  ever  since  unlawfully'  exercised 
the  same,  converting  to  his  own  use 
the  fees  and  emoluments  thereof  and 
excluding  the  plaintiff  (or  relator) 
from  said  office  and  withholding  from 
the  (relator)  the  fees  and  emoluments 
thereof. 

Wherefore  your  relator  demands 
judgment  that  said  be  ad- 
judged guilty  of  usurping  and  intrud- 
ing into,  and  unlawfully  withholding 
said  office  and  the  fees  and  emolu- 
ments  thereof;    that    he    be    excluded 


ELBCTBICITY 

[See  8  Standabd  Peoc.  171-174,  180-185. 
See  also  Injuries  to  Persons  and 
Propeett.] 

Complaint  for  Death  Caused  by  Com- 
ing in  Contact  With  Live  Wire. 

(Title.) 

Now  comes  the  plaintiff ,  as 

administrator  of  the  estate  of  , 

deceased,  and,  complaining  of  the  de- 
fendant,   — ,  a  corporation  or- 
ganized and  existing  under  and  by 
virtue    of    the    laws    of    the    state    of 

states  that  on  the  

19 — ,     defendant 


day     of 

owned,  maintained  and  operated  in  the 

city    of   ,   ,   a   system 

of  electric  lights,  and  that,  by  means 
of  wires,  the  electric  current  was  car- 
ried  over,  upon  and  along  the  streets 

of  ,  ,  from  the  power 

house  to  the  various  points  of  service 
n  said  city;  that  during  the  night  of 
the   day   of  ,   19—, 
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or  early  on  the  morning  of  the 

day  of  ,  19 — ,  said  company's 

wires  became  disabled  and  out  of  re- 
pair, and,  being  either  broken  or  dis- 
engaged from  their  fastenings,  fell  to 
the    ground    upon    the    sidewalk    and 

crossing  in  the   city  of  at 

the  intersection  of  '■ street  and 

street  in  said  city,  and  said 

defendant  negligently  permitted  said 
wire  to  remain  so  grounded  and  lying 
upon    said   street   crossing   from   about 

o'clock   m.   until   after 

daylight  in  the  morning,  when  said 
street  was  thronged  with  passers-by. 

That    the    deceased,   ,   while 

passing  along  said  street  about  or  a, 
little  after  daylight  had  his  attention 
called  to  said  obstruction  lying  upon 
said  crossing  and  being  ignorant  of 
the  character  of  said  wire,  and  pre- 
suming, and  having  a  right  to  presume, 
that  defendant  would  not  permit  a 
live  wire  to  remain  under  the  feet  of 
passers-by  upon  so  crowded  a  thorough- 
fare, took  hold  of  same  to  cast  it 
aside  out  of  the  way  of  pedestrians, 
and  was  killed  by  the  powerful  cur- 
rent with  which  said  wire  was  at  the 
time  charged. 

And  plaintiff  alleges  that  deceased 
came  to  his  death  by  the  gross  negli- 
gence and  wanton  misconduct  of  de- 
fendant, its  agents  and  employes,  and 
that  deceased  canje  to  his  death  with- 
out fault  on  his  part,  and  to  the  dam- 
age to  his  estate  in  the  sum  of  

dollars. 

Wherefore,    plaintiff   prays    damages 

in  the  sum  of  dollars,  and  his 

costs  in  and  about  this  cause  expended. 
See  Texarkana  Gas,  etc.  Co.  v.  Orr,  59 
Ark.  215,  27  S.  W.  66,  43  Am.  St.  Kep. 
30,  and  6  Standard  Proc.  407. 

Answer  of  Agreement  That  Defendant 
Shall  Not  Be  Liable. 

(Title.) 

The  defendant  for  a  further  and 
separate  defense  herein  alleges  that  the 
placing  of  electrical  apparatus  by  de- 
fendant on  the  premises  occupied  by 
said  plaintiff  and  referred  to  in  said 
complaint  and  all  the  work  done  by  de- 
fendant in  the  erection  of  said  equip- 
ment and  subsequent  furnishing  to  said 
plaintiff  of  electrical  current  were  done 
at  the  plaintiff's  special  instance  and 
request;  and  upon  and  under  the  terms 
of  a  certain  written  agreement  hereto 
annexed,  marked  exhibit  "A"  and 
made  a  part  hereof.    (In  this  case  the 


contract  annexed  contained  the  follow- 
ing provision:  "The  company  is  hereby 
relieved  of  all  claims  for  damages  i;e- 
sulting  from  the  electrical  wiring  and 
use  of  electrical  current,  when  the  wir- 
ing and  equipment  upon  the  premises 
shall  have  been  approved  by  the  New 
York  board  of  fire  underwriters.") 

That  immediately  after  the  installa- 
tion of  said  electrical  equipment  and 
long  before  the  said  loss  and  damage 
complained  of  the  New  York  board  of 
fire  underwriters  did  duly  approve  the 
said  wiring  and  electrical  equipment 
upon  the  premises  of  the  said  plaintiff 
an3  duly  gave  a  written  certificate  of 
such  approval  of  all  of  which  the  plain- 
tiff had  due  notice. 

Wherefore,  etc.  Based  upon  Dechert 
V.  Municipal  Elec.  Light  Co.,  84  Hun 
575,  32  N.  Y.  Supp.  727. 


EMBEZZIJilvnSNT 

[See  9  Standard  Proc.  453.] 
Affidavit    charging    concealment    or    em- 
hezzlement  of  estate,  see  Decedents' 

Estates. 


EMERAOEBY 

[See  9  Standard  Pkoc.  455.] 


EMINENT  DOMAIN 

[See>  9  Standard  Proc.  457.] 

Complaint  by  Railroad  Corxwratlon  for 
Condemnation  of  Land. 

(Title.) 

The  plaintiff  in  the  above  entitled 
action  complains  and  alleges: 

That  plaintiff  is  a  corporation  duly 
organized  and  existing  under  and  by 
virtue    of    the    laws    of    the    state    of 

,   with    its    principal   place   of 

business  in   the  of  , 


county  of 


state  of 


That  the  plaintiff  is  incorporated  for 
the  purpose,  among  other  things,  of 
constructing,  owning,  maintaining,  and 
operating  a  railroad  (state  the  general 
direction  and  terminals);  that  said 
railroad  has  been  definitely  located  by 
the  plaintiff  over  and  through  the  par- 
cel of  land  hereinafter  described;  and 
that  said  land  is  necessary  for  the 
right  of  way  of  said  road. 

(Allege  with  more  particularity  the 
location  of  the  road)  and  that  a  map 
thereof  so  far  as  the  same  is  involved 
in   this   proceeding   is   hereto   annexed 
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and  marked  exhibit  "A,"  which  said 
map  is  hereby  referred  to  and  made  a 
part  hereof. 

That  the  following  is  a  description 
of  the  land  required  as  aforesaid  for 
the  right  of  way  of  said  railroad  (de- 
scribe land  by  metes  and  bounds).  That 
aaid  land  is  sought  to  be  taken  in  this 
proceeding  and  that  the  same  does  not 
include  the  whole  but  is  only  a  part 
of  an  entire  tract. 

That  the  defendants  herein  claim  to 
own  the  tract  of  land  heretofore  de- 
scribed, and  also  the  larger  tract  of 
which  it  is  a  part  and  are  all  the 
owners  or  claimants  thereof  known  to 
the  plaintiff. 

[(If  owners  are  unknown  allege  as 
in  the  following  section.) 

That  the  true  names  of  the  defend- 
ants, John  Doe  and  Eiehard  Boe  (etc.), 
are  unknown  to  this  plaintiff  and  they 
are  therefore  herein  designated  by 
fictitious  names;  and  plaintiff  prays 
that  when  their  true  names  become 
known  or  are  discovered  they  may 
herein  be  inserted  by  appropriate 
amendtaents  to  this  complaint.] 

That  none  of  the  property  herein- 
before described  has  heretofore  been 
appropriated  to  any  public  use  and, that 
the  said  railroad  of  the  plaintiff  has 
been  located  in  such  a  manner  as  will 
result  in  the  greatest  public  good  and 
convenience  with  the  least  private  in- 
jury. 

Wherefore  the  plaintiff  prays  that 
the  court  will  ascertain  and  assess: 

1.  The  value  of  the  property  sought 
to  be  condemned  and  all  improvements 
thereon  pertaining  to  the  realty  and  of 
each  and  every  separate  estate  or  in- 
terest therein. 

2.  The  damages  which  will  accrue 
to  the  portion  not  sought  to  be  con- 
demned of  the  larger  parcel  of  land  of 
which  the  land  hereinbefore  described 
is  a  part,  by  reason  of  its  severance 
from  the  portion  sought  to  be  con- 
demned, and  the  construction  of  the 
improvement  as  proposed  by  the  plain- 
tiff. 

3.  How  much  the  portion  not  sought 
to  be  condemned  and  each  estate  or 
interest  therein  will  be  benefited  if  at 
all,  by  the  construction  of  the  plain- 
tiff's proposed  improvement  and  if  the 
benefit  shall  be  equal  to  the  damages 
assessed  under  the  last  preceding  par- 
agraph of  this  prayer  that  the  owner 
of  said  parcel  shall  be  allowed  no  com- 
pensation, except  the  value  of  the  por- 


tion so  taken;  but  if  the  benefit  shall 
be  less  than  the  damages  so  assessed 
the  former  may  be  deducted  from  the 
latter  and  the  difference  between  the 
two  be  the  only  damage  allowed  in  ad- 
dition to  the  value  of  land  so  con- 
demned as  aforesaid. 

4.  The  cost  of  good  and  sufficient 
fences  along  the  line  of  the  railroad 
of  the  plaintiff  and  the  cost,  of  cattle 
guairds  where  fences  may  cross  the  line 
of  said  railroad. 

5.  That     plaintiff     have     judgment 
against    said    defendants    condemning  ' 
the   premises  hereinbefore  particularly  j 
described    to   public   use   for   the    pur- ^ 
poses  hereinbefore  set  forth  as  provided 
by  law  arid  thereafter  upon  compliance 
with  the  requirement  of  said  judgments 
and  the  provisions  of  law  in  that  be- 
half in  force,  a  final  order  of  condem- 
nation  of   said  premises  be  made   and 
entered  herein;  and  for  such  other  and 
further  relief  in  the  premises  as  may 
to  the  court  seem  just. 
(Verification.) 

Condemnation   Petition   for  Bight   To 
Overflow  Lands. 

(Title.) 
To  the 
of 


court  for  the  county 


-,  state  of 


The    petitioner     herein     respectfully 
shows: 

That  it  is  a  corporation  duly  organ- 
ized and  existing  under  and  by  virtue 

of  the  laws  of   the  state  of  

for  the  purpose  of  the  improvement  of 
a  stream  flowing  in  and  through  a  part 
of  said  county  and  known  as  the 
river,  and  (state  other  pur- 
poses) and  that  for  such  purposes  it 
has  taken  prior  possession  of  such 
stream  and  its  tributaries  with  the 
intent  in  good  faith  to  improve  the 
same  and  its  tributaries  by  clearing 
and  straightening  the  channels  thereof, 
closing  sloughs,  erecting  sluiceways, 
booms  of  all  kinds,  side  rolling  and 
flooding  dams,  and  such  other  improve- 
ments as  may  be  necessary  for  the  pur- 
pose aforesaid. 

That  said  stream  in  its  natural  con- 
dition is  not  navigable  and  can  only  be 
made  navigable  for  (state  purpose)  by 
the  improvement  which  your  petitioner 
has  already  made  and  is  about  to  make 
in  said  stream  for  that  purpose. 

That  said  improvement  requires  the 
overflowing  of  a  number  of  tracts  of 
land  hereinafter  described,  and  '  that 
your  petitioner  and  the  several  owners 
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of  said  several  tracts  cannot  mutually 
agree  for  the  purchase,  lease  or  use  of 
said  several  tracts  of  land,  or  such 
easement  therein  as  is  necessary  to  the 
use  of  your  petitioner,  nor  can  they 
agree  upon  the  compensation  to  be 
made  for  the  taking  of  said  property 
by  your  petitioner  for  such  use. 

The  following  are  the  tracts  of  land 
above  referred  to,  to-wit  (describe 
fully  and  separately  the  several 
tracts) . 

Wherefore  your  petitioner  prays  that 
an  order  be  made  prescribing  the  no- 
tice to  be  given  of  the  time  and  place 
of  hearing  on  this  petition. 

If  any  minor  or  otherwise  incapaci- 
tated persons  are  parties  in  interest 
[that  a  guardian  ad  litem  be  ap- 
pointed to  appear  and  act  for  (here 
name  the  minor  or  other)  J ;  that  it  be 
adjudged  that  your  petitioner  is  en- 
titled to  acquire  lands  herein  _  sought 
for  the  purposes  specified  in  said  peti- 
tion; that  commissioners  be  appointed 
to  ascertain  and  appraise  the  damages 
occasioned  by,  such  taking  and  the  com- 
pensation to  be  made  to  the  respective 
owners  or  other  persons  interested  in 
said  real  estate,  and  that  such  other 
proceedings  be  had  in  the  premises  as 
are  required  by  law. 

Petition  by  Owner  of  Land,  for  Assess- 
ment of  Damage  In  Condemnation 
Proceedings. 

(Title.) 

The  plaintiff  complains  and  alleges: 

That  he  was  the  owner  of  certain 
premises  situated  in  and  de- 
scribed as  follows:  (describe  whole 
tract  of  land). 

That  on  the  day  of , 

19 — ,  the (state  name  of  pub- 
lic service  company),  without  the  con- 
sent of  the  plaintiff,  took  possession  of 
a  portion  of  said  land  described  as  fol- 
lows: (describe  portion  of  land  taken). 

That  on  or  about  the  day 

of  ,  19 — ,  the  said  defendant 

constructed  its  railroad  (or  other  pub- 
lic utility),  on  said  strip  of  land  last 
above  described,  without  any  grant  or 
conveyance  from  or  agreement  with 
the  plaintiff  herein. 

That  said  taking  and  construction 
was  without  any  right  or  title,  legal 
or  equitable  thereto  and  with  only  the 
verbal  consent  of  the  plaintiff  on  con- 
dition of  being  compensated  for  the 
laud,  so  taken  as  aforesaid. 


That  the  defendant  has  never  made 
any  compensation  to  the  plaintiff  for 
the  land  .so  taken. 

That  the  defendant  has  used,  since 
said  taking,  and  now  uses  said  land  aa 
a  part  of  its  permanent  railroad  (or 
other  public  utility). 

That  the  plaintiff  is  ready  and  will- 
ing and  hereby  tenders  the  defendant  a 
good  and  sufiScient  deed  conveying  to 
the  defendant  title  to  said  right  of 
way  (or  piece  or  parcel  of  land). 

Wherefore,  etc.  Based  on  Pries  V. 
Wheeling  &  L.  E.  B.  Co.,  56  Ohio  St. 
135,  46  N.  B.  516. 

EQUITY  JtrRISDIOTION  AND  PEO- 
CEDURE 

[See  9   Standard   Pboc.   469.    See  also 

Bills  and  Answers  ;  \  Ceoss-Bill.] 
Discovery,  see  Discovery. 
Injunction,  see  Injunctions. 

Motion  to  Strike  Parts-  at  Bill. 
(Title.) 

Now  comes  the  defendant  and  moves 
to  strike  out  the  following  parts  of 
the    bill    of   complaint    herein,   to-wit: 

from  line   to  line  in 

paragraph  ,  inclusive;   and  from 

line to  the  first  period  in  line 

,    paragraph    — .     The 


ground  of  this  motion  is  that  said 
specified  portions  of  the  bill  are  (here 
state  ground  of  striking,  as  scandalous, 
impertinent,  etc). 

Answer  in  Lieu  of  Demurrer. 

(Title,  etc.) 

And  the  defendant  for  a  further  an- 
swer to  the  bill  of  complaint  on  file 
herein  says,  that  the  plaintiff's  said 
bill  of  complaint  fails  to  allege  or  set 
out  therein  any  matter  of  equity  en- 
titling the  plaintiff  to  the  relief  prayed 
for  therein;  and,  particularly  (here 
specify  defects  of  the  bill). 
Motion  to  Strike  Out  Parts  of  Answer. 

Now  comes  the  plaintiff  and  moves 
that  all  that  portion  of  defendant's 
answer  relating  to  the  affirmative  de- 
fense (or  in  case  of  counterclaim  or 
set-off  so  allege)  set  forth  therein,,  be- 
ing that  portion  of  said  answer  begin- 
ning with  line  ,  in  paragraph 


■,  and  extending  to  and  includ- 
ing line  ,  in  paragraph  , 

be  stricken  out  for  the  reason  that 
(state  grounds  of  insufficiency  or  rea- 
son for  moving  to  strike  that  particu- 
lar portion  of  answer). 
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Motion  for  Leave  to  File  luterrogar 
tories. 

Now  comes  the  plaintiff  (or  defend- 
ant) within  twenty-one  days  after  the 
joinder  of  issue  and  asks  leave  of  the 
court  to  file  the  written  interrogatories 
hereto  annexed  and  hereby  exhibited 
to  the  court,  for  the  'discovery  by  plain- 
tiff (or  defendant)  of  facta  and  docu- 
ments which  are  material  to  the  plain- 
tiff's cause  of  action  (or  to  defendant's 
defense)  herein.  The  said  facts  and 
documents  relate  to  (set  out  the  part 
of  the  pleading  to  which  interrogatorieB 
refer). 

That   if   this  motion   is  granted  the 

plaintiff    (or    defendant)    ,   be 

required      to      answer      interrogatories 

to  ,  inclusive,  as  in- 
dicated by  the  note  at  the  foot  of  said 
interrogatories  hereto  annexed. 

Motion  for  Leave  to  File  Interrog- 
atories to  Be  Answered  by  an  Officer 
of  Corporation. 

Now  comes  the  plaintiff  and  moves 
that  he  be  granted  leave  under  Equity 

Rule  to  file  the  interrogatories 

hereto  annexed  and  hereby  exhibited 
to  the  court  which  said  interrogatories 

are  to  be  answered  by  ,  

(here  name  official  designation)  of  the 

company,  a  corporation.    The 

reason  for  propounding  said  interrog- 
atories to  said  officer  is  that  the  facts 
sought  to  be  elicited  thereby'  are  pe- 
culiarly within  his  kno"'l'>'ip;e,  and  the 
information  sought  there'^y,  as  the 
plaintiff  is  informed  and  believes,  are 
matters  of  record  contained  in  record 
books  which  are  in  the  custody  and 
under  the  control  of  said  officer. 

Motion  for  Revivor. 

(Title.) 

Now  comes  the  plaintiff  and  respect- 
fully represents: 

That   the   original    defendant   herein 

,  died  on  the  ■ day  of 

,  19 — ,  and  that  thereafter  on 

the   day    of    ,    19—, 

one  —  was  by  the  probate  court 

of  the  county  of granted  let- 
ters of  administration  upon  the  estate 

of    said   (or_  was    appointed 

executor   under   the  will   of  ) 

and  duly  qualified  thereunder  and  is 
now  administrator  (or  executor)  of  said 

estate  of  •  ,  .  , .  „  ... 

Wherefore  the  plaintiff  prays  that 
this  cause  be  revived  and  proceed 
against  the  said  ,  as  adminis- 
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trator    (or  executor)    of  the   estate  of 
,  and  that  this  court  make  all 


the  necessary  orders  in  the  premises. 

Motion  for  Further  and  Better  State- 
ment of  Nature  of  Claim  or  Defense. 

(Title.) 

Now  comes  the  plaintiff  (or  defend- 
ant) and  moves  that  the  defendant  (or 
plaintiff)  be  ordered  to  file  herein  a 
further  and  better  statement  of  the 
nature  of  his  defense  (or  claim)  the 
ground  for  the  granting  of  this  motion 
being  that  the  defense  (or  claim)  as 
set  forth  in  the  answer  (or  bill  of  com- 
plaint) herein  is  so  vague  ^nd  indef- 
inite that  the  plaintiff  (or  defendant) 
is  unable  to  intelligently  prepare  his 
reply  or  defense  (or  answer  thereto). 
And  that  such  costs  may  be  imposed 
against  the  plaintiff  defendant  (or 
plaintiff)  as  the  court  may  deem  just. 

Motion  to  Transfer  to  Law  Side. 

(Title.) 

Now  comes  the  defendant  and  moves 
that  this  cause  be  transferred  to  the 
law  side  of  this  court,  and  there  pro- 
ceeded with,  for  the  following  reasons; 
(state  reasons  for  transferring,  as  that 
plaintiff  has  full  and  complete  remedy 
at  law  or  any  other  sufficient  ground 
for  transferring). 

Wherefore  the  defendant  moves  that 
this  cause  be  ordered  transferred  to 
the  law  side  of  this  court,  that  the 
plaintiff  be  ordered  to  amend  his  bill 
and  such  other  orders  as  to  costs  or 
otherwise  may  be  made  as  shall  be 
deemed  just  and  proper. 


ERRORS,  ASSIGNBIENT  OF 

[See  9  Standard  Pboc.  478.    See  also 
Bills  op  Exceptions.] 

General  Form. 

(Title.) 

Now  comes  the  said  ,  plain- 
tiff in  error  by  ,  his  attorney, 

and  represents  unto  the  court  that  in 

the  above  entitled  cause  in  the  

court  there  is  manifest  error  for  which 

the  judg&ent  of  the   said  

court  should  be  reversed;   and  among 

other  error,  said  assigns  the 

following:      (enumerate      the      several 
causes  of  error  in  numerical  order). 
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Wherefore,  for  the  foregoing  and 
other  error  appearing  on  the  face  of 
the  record,  the  plaintiS  in  error  prays 

that    the    judgment    of    said    

court  may  be  reversed. 

Joinder  in  Error. 

(Title.) 

Now   comes    the    said   ' ,    the 

defendant  in  error,  by ,  his  at- 
torney, and  says  that  there  is  no  error 
either  in  the  record  and  proceedings 
aforesaid  or  in  giving  judgment  afore- 
said in  the  manner  and  form  as  above 
assigned;  and  therefore  prays  that  the 
said  judgment  -may  be  affirmed,  and 
that  the  costs  may  be  adjudged  to  him. 

Assignment  of  Cross-Error. 

(Title.) 

Now  comes  ,  the  defendant 

in  error,  by ,  his  attorney,  and 

assigns  the  following  cross-errors:  The 
court  erred  in  (state  grounds  of  cross- 
error). 


ESTATES.— See  Decedents'  Estates; 
Executors  and  Administrators  ; 
Lands  and  Land  Transfers. 


ESTOFFEIi 

[See  9  Standard  Peoc.  481.] 

ESTBAYS 

[See  9  Standard  Proc.   484.    See  also 
Animals;   Trespassing  Animals.] 


EXECUTORS   AND    ADIONISTBA- 
TOBS 

[See  9  Standard  Proc.  484.  See  also 
Decedents'  Estates;    Inheritance.] 

Fraudulent  conveyance,  complaint  against 
debtor's  personal  representative  to  set 
aside,  see  Fraudulent  Conveyances. 

Counterclaim  by  Executor. 

(Title.) 

The    defendant    for    a    counterclaim 
herein   alleges   tha't   said 


was  and  still   is  indebted  to 


the  defendant)  in  the  sum  of  

dollars   for   the   following   cause    (here 
state  the  causes  of  action  relied  upon). 
Wherefore,  etc. 

Complaint  by  Ancillary  Execu'tor. 
(Title.) 

(Allege   the   cause    of   action   as   ac- 
cruing to  the  decedent.) 

That  on  the  day  of  , 

19 — ,    at    ,    in    the    state    of 


the  said 


died;   that 


(the  plaintiff's  testator)  before  and  at 
the  time  of  his  death  was  .indebted 
to  the  defendant  (or  if  the  executors, 
plaintiffs,  were  indebted  in  their  repre- 
sentative capacity  say:  before  and  at 
the  time  of  the  commencement  of  ihis 
action  the  plaintiff  as  executor  of  said 


he  was  at  the  time  of  his  death,  a 
resident  of  said  state  of  . 

That   said  left   a  last  will 

and  testament  whereby  he  appointed 
the  plaintiff  sole  executor  thereof;  that 

thereafter    on    the   day   of 

,  19 — ,  said  will  was  duly  ad- 
mitted  to   probate   by   the  

court    of    the    county    of   — ,    in 

said  state  of  ,  and  letters  tes- 
tamentary were  thereupon  duly  issued 
and  granted  by  said  court  to  the  plain- 
tiff and  that  said  court  had  jurisdic- 
tion and  was  duly  authorized  and  em- 
powered by  the  laws  of  the  said  state 
of  to  admit  said  will  to  pro- 
bate and  to  issue  said  letters  as  afore- 
said. 

That  thereafter  and  on  or  about  the 

day  of ,  19—,  a  duly 

exemplified  copy  of  said  will  was  duly 

admitted    to   probate   in    the   

court  of  the  county  of  in  this 

state  and  ancillary  letters  testamentary 
were  duly  issued  by  said  court  last 
above  mentioned,  to  the  plaintiff  here- 
in, appointing  him  ancillary  executor 
of  said  will  and  that  thereupon  the 
plaintiff  duly  qualified  and  has  ever 
since  and  now  is  acting  as  such  ancil- 
lary executor. 

Wherefore,  etc.  Based  on  Schluter 
V.  Bowery  Savings  Bank,  117  N.  Y,  125-. 
22  N.  E.  572.  ' 

Complaint  Against  Administrator  or 
Executor  for  Money  Held  by  Decedr 
ent  in  Trust. 

(Title.) 

The  plaintiff  in  the  above  entitled 
action  complains  against  the  defendant 
herein  and  alleges: 

That  one —  in  his  lifetime,  on 

or  about  the  day  of 

19—,  received  from  the  plaintiff  herein 

for   safe   keeping,   bonds    (or 

other  securities),  of  the  par  value  of 
dollars;    that   thereafter   and 


about  the  year  19 — ,  the  said 
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converted  said  bonds  (or  other  seeur. 
ities)  into  money  at  the  request  of  the 
plaintiff  lierein,  receiving  from  the  sale 
thereof  about  the  sum  of  dol- 
lars; that  he  loaned'  of  said  proceeds 
the  sum  of dollars  but  re- 
tained in  his  own  possession  from  said 
proceeds  the  remaining  sum  of  about 
-  dollars,  which  remaining  pro- 
ceeds were  more  than  the  sum  of 
—-; — ; —  dollars,  but  what  sum  thig 
plaintiff  cannot  more  particularly  state 
in  hands  on  deposit  as  aforesaid. 

That  no  part  of  said  dol- 
lars has  been  paid  or  accounted  for 
and  the  plaintiff  is  informed  and  be- 
lieves and   therefore   alleges  that   said 

— ; —  thereafter  mingled  the   same 

with  his  own  private  funds  and  used 
the  same  until  his  death. 

That  thereafter  and  on  or  about  the 
day   of   ,    19—,   the 


said 


died  leaving  a  last  wUl 


and 


and  testament  wherein  and  whereby 
the  said  defendant  was  appointed  exec- 
utor;   that   on    or   about   the   

day    of  ,   19 — ,   said   will   was. 

duly  admitted  to  probate  by  the 

court   of   the   county   of  

state  of ,  in  which  said  county 

the  said  resided  at  the  time 

of  his  death,  and  letters  testamentary 
were  duly  issued  and  granted  by  said 
court  to  the  defendant  as  sole  executor 
and  defendant  thereupon  duly  qualified 
as  such  executor  and  has  ever  since 
been  and  now  is  acting  as  such  exec- 
utor (or  in  case  deceased  died  intes- 
tate, say,  that  on  or  about  the  

day  of  ,  19 — ,  upon  the  peti- 
tion   or    application    of    one    , 

letters    of    administration    were    duly 

issued    and    granted    by    the    

court  of  the  county  of  ,  state 

of ,  in  which  said  county  the 

deceased    resided    at    the    time    of    his 

death,   to   ,   defendant    herein, 

who  thereupon  duly  qualified  as  such 
administrator  and  has  ever  since  been 
and  now  is  acting  as  such). 

That  plaintiff  has  caused  a  claim  for 

said  sum  of dollars  to  be  duly 

presented  to  said  executor  (or  admin- 
istrator) but  he  has  refused  to  allow 
the  same. 

Wherefore  the  plaintiff,  who  has 
heretofore  elected  to  treat  the  forego- 
ing cause  of  action  as  a  debt  due  upon 
a  contract,  prays  that  said  defendant 
may  account  and  pay  over  to  him  the 
said  sums  and  the  income  thereof  if 
it  can  be  traced  and  if  it  cannot  be 


traced  that  he  may  have  judgment 
against  said  executor  (or  administra- 
tor)   for   the   sum    of  dollars 

and  interest  thereon  from  the 

day   of   ,   19 — ,  together   with 

the  costs  of  this  action. 


EXHIBITS 

[See  8  Standard  Proc.  490.] 

EXTORTION 

[See  9  Standard  Proc.  490.    See  also 
Indictment  and  Information. 


EXTRADITION 

[See  9  Standard  Pkoc.  490.] 

FACTORS  AND  BROKERS 

[See  9  Standard  Proc.  493.] 

Complaint  Against  Factor  for  Insur- 
ance Money  Collected  on  Frincipal's 
Loss. 

(Title.) 

The  plaintiff  in  the  above  entitled 
action  complains  against  the  defendant 
herein  and  alleges: 

That  at  all  the  times  hereinafter 
mentioned  the  defendant  was  engaged 
in  the  business  of  selling  goods,  wares 
and  merchandise  on  commission. 

That  on  or  about  the  day 

of  ,  19 — ,  the  plaintiff  shipped 

to  the  defendant  (state  the  kind  and 
quantity  of  goods  shipped)  to  be  by 
the  defendant  stored  and  sold  for 
plaintiff's  account,  the  defendant  to 
retain  from  the  proceeds  of  such  sale 
the  usual  commission  therefor. 

That  the  defendant  received  and 
stored  said  (here  state  goods)  and  had 
the  same  insured,  the  plaintiff  paying 
the  insurance  premiums  on  said  pol- 
icy   (or   policies)    of   insurance. 

That  on  or  about  the  ■ day 

of    ,    19 — ,    said    goods    were 

damaged  or  injured  by  fire;  that  the 
defendant  thereupon  collected  under 
said   policy    (or  policies)    of  insurance 

thereon    the    sum    of   dollars 

damages  to  said  goods. 

That  the  payment  of  said  sum  of 
dollars  has  been  demanded  of 


the  defendant  but  he  has  neglected  and 
refused  and   still  neglects   and  refuses 
to  pay  the  same. 
Wherefore,  etc. 
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Complaint   Against   Bank   for   Money 
Deposited  by  Factor. 

(Title.) 

(After  alleging  the  defendant's  in- 
corporation, proceed) : 

Tliat  the  plaintiff  herein  is  a  dealer 

in   (or  manufacturer  of)  and 

sends  certain  portions  of  his  goods  and 

wares  to  the  city  of  for  sale 

upon  commission. 

That  doing  business  at  the 


said  city   of 


aforesaid   as   a 


commission  merchant,  is  the  agent  of 
the  plaintiff  and  as  such  agent  receives 
and  sells  for  said  plaintiff  his  said 
goods  and  wares  upon  commission. 

That   between   the   day   of 

,  19 — ,  and   the  day 

of  ,  19 — ,  the  plaintiff  shipped 

and  consigned'  to  said  ,  as  his 

agent,  certain  goods,  wares  and  mer- 
chandise described  as  follows  (describe 

goods)  to  be  sold  by  said  on 

commission  and  that  said  re- 
ceived, sold  and  rendered  an  account 
of  the  sale  of  said  goods  as  the  agent 
of  this  plaintiff;   that  as   the   plaintiff 

is  informed  and  believes,  said 

thereupon  deposited  the  proceeds,,  ob- 
tained from  the  sale  of  said  goods,  as 
aforesaid,  in  the  said  defendant  bank 

in  the  name  of  said as  agent, 

for  the  sole  benefit  and  as  the  money 
of  the  plaintiff;  that  thereafter  and  in 
settlement  of  their  account  with  the 
plaintiff  for  the  proceeds  of  said  sale 
so  received  as  aforesaid,  less  the 
amount   to   which   he   was   entitled   as 

commission,  said agent  drew, 

delivered  and  paid  to  the  plaintiff  his 
check  against  the  said  defendant  bank 
of  which  the  following  is  a  copy,  to- 
wit:    (insert  copy  of  check). 

That  said  plaintiff  thereupon  en- 
dorsed said  check  and  presented  the 
same  to  the  defendant  bank  for  pay- 
ment, but  the  same  was  not  paid  and 
the  sum  was  duly  protested  for  non- 
payment  and   still  remains  unpaid. 

That  as  the  plaintiff  is  informed  and 
believes  the  proceeds  received  by  said 

,  the  agent  for  the  plaintiff  as 

aforesaid,  from  the  sale  of  the  plain- 
tiff's said  goods,  wares  and  merchan- 
dise and  deposite3  by  him  in  said  de- 
fendant bank  as  aforesaid  remained  in 
said  bank  ai  the  time  of  drawing  and 
delivering  said  check  for  payment  and 
the  demand  of  payment  thereof;  that 
the  said  funds  have  never  been  with- 


-,   agent,   and 


drawn    by    said 

still  remain  in  said  bank  as  the  funds 
and  property  of  the  plaintiff. 
Wherefore,   etc. 

Counterclaim   Against   Factor  of  Un- 
disclosed Principal. 

(Title.) 

The  defendant  for  a  counterclaim 
herein  alleges  that  the  goods  men- 
tioned in  said  complaint  were,  with  the 
privity  of  the  plaintiff,  sold  and  de- 
livered to  the  defendant  by  one  

in  his  own  name,  as  sole  owner,  and  as 
and  for  his  own  goods. 

That  said  was  in  fact  the 

agent  and  factor  of  the  plaintiff  in 
respect  to  said  goods. 

That  the  plaintiff  did  not  appear,  and 
was  not  known  by  the  defendant,  at 
or  before  the  time  of  the  sale  and  de- 
livery of  said  goods  by  said  ■ 

to  the  plaintiff  to  be  the  owner  of  said 
goods  or  in  any  way  interested  therein. 

That  the  defendant  bought  and  ac- 
cepted said  goods  of  and  from  said 
as   the   true   and   sole   owner 


and  seller  thereof;  and  that  credit  for 
the  said  goods  was  given  to  the,  defend- 
ant by  said  and  not  by  said 

plaintiff. 

That  the  said before  and  at 

the  time  of  the  sale  and  delivery  of 
said  goods  to  the  defendant  as  afore- 
said, was  and  still  is  indebted  to  the 
defendant  for  the  following  cause 
(state  cause  of  action  relied  on  aa 
counterclaim). 

Wherefore,  etc. 


FALSE  IMFRISONMEXT 

[See  9  Standard  Pkoc.  496] 

Complaint  Against  Physician  for  De- 
claring Plaintiff  Insane. 

The  plaintiff  in  the  above  entitled 
action  complains  against  the  defendant 
herein  and  alleges: 

That  on  the  ■ —  day  of , 

19 — ,    at   ,    in    the    county    of 


state  of 


-,  the  plain- 


tiff herein  was  forcibly  and  illegally 
arrested  and  conveyed  against  his  will 
and  committed  to  the  custody  of  the 
superintendent  of  the  insane  asylum  in 

the  .'ity  of ,  county  of , 

as  insane  and  a  proper  person  for  care 
and  treatment  under  the  provisions  of 

chapter of  the  laws  of , 

and  was  there  forcibly  and  illegally 
confined  and  detained  from  the  '— 


FALSE  IMPRISONMENT 


85 


day  of 
day  of 


-,  19—,  to  the 


a  period  of 


19 — ,  inclusive,  in  all 

-  r-- —  "^ days;  that  he  was 

not  insane  at  the  time  of  his  said  ar- 
rest and  imprisonment  nor  was  he  in- 
sane before  that  time,  nor  has  he  been 
insane  at  any  time  since;  that  his  ar- 
rest was  caused  and  procured  by  the 
defendants  herein  by  means  of  certain 
certificates  of  said  defendants  sub- 
scribed to  and  made  before  ' ,  a 

justice  of  the  peace  within  and  for 
said  county,  certifying  and  declaring  in 
the  words  and  figures  following,  to-wit: 
(insert  copies  of  certificates  in  full,  or 
by  reference  to  exhibits);  that  by  rea- 
son   of    said    certificates    the    plaintiff 

was  on  said  day  of  , 

19 — ,  arrested  and  confined  as  aforesaid 
and  committed  into  the  custody  of  the 
said  superintendent  of  said  asylum,  for 

the  whole  period  of  days  as 

aforesaid;  that  still  protesting  that  he 
the  plaintiff  was  not  and  had  not  been 
insane,  and  feeling  deeply  grieved  by 
his  said  arrest  and  imprisonment  as  a 
lunatic  in  said  insane  asylum  on  said 
verified  certificates  and  approval  there- 
of so  made  and  issued  against  him  by 
the    defendants,    as    aforesaid,    he    did 

afterwards  on,  to-wit,  the day 

of  ,  19 — ,   take  and   enter   an 

appeal  therefrom  under  chapter  

of   the   laws  of to   the   Hon 


and  obligation  on  the  part  of  the  de- 
fendants herein  towards  the  plaintiff 
herein  as  a  harmless  and  inoffensive 
citizen  and  was  a  gross  and  culpable 
wrong  and  a  falsfe  imprisonment,  for 
which  the  defendants  are  liable,  to  him 
in  damages;  that  by  means  of  the 
premises  and  of  the  facts  of  his  case  as 
herein  set  forth  and  alleged,  the  plain- 
tiff has  sustained  great  damages  at 
the  hands  of  the  defendants  herein,  he 
has  been  publicly,  unjustly,  negligently 
and  illegally  certified  by  them  to  be 
a  lunatic  and  deserving  confinement  as 
such  and  was  through  their  instrumen- 
tality on  said  verified  certificates  and 
approval  thereof,  arrested  and  com- 
mitted  as   a   lunatic   to   said  

insane  asylum,  and  there  confined  for 

said   period   of   .  days;      his 

character  as  a  peaceful,  harmless  citizen 
has  been  by  such  arrest  and  imprison- 
ment greatly  maligned  and  injured,  his 
feelings  Have  been  grossly  outraged  and 
he  has  suffered  the  keenest  mental 
anguish  thereby,  all  to  plaintiff's  dam- 
age in  the  sum  of dollars;  (al- 
lege any  special  damages). 

Wherefore     the     plaintiff     demands 
judgment    against    the    defendants   for 
dollars  damages  together  with 


-,  a  justice  of  the 


court,  who  thereupon  called  a  jury  to 
decide  upon  the  facts  of  the  plaintiff's 
alleged  lunacy,  which  said  jury  after 
a '  full    and   fair    investigation    of    the 

same    did    on    the   day    of 

19—,    find    said   plaintiff    to 


be  sane,  whereupon  said-,  justice  did 
forthwith  discharge  the  plaintiff  from 
his  said  confinement  in  said  insane  asy- 
lum; that  said  verified  certificates  and 
said  approval  thereof  in  manner  and 
form  aforesaid,  were  each  and  all  of 
them  made  and  issued  by  the  defend- 
ants, without  proper  and  ordinary  care 
and  prudence  and  without  due-examina- 
tion, inquiry  and  proof  into  the  men- 
tal and  physical  condition  of  the  plain- 
tiff's health  and  without  due  examina- 
tion, inquiry  and  proof  into  the  fact 
whether  the  plaintiff  was  sane  or  in- 
sane and  that  they  were  not  made  and 
issued  in  form,  substance  and  effect, 
in  compliance  with  the  requirements  of 

chapter    of    the    laws    of 

and    were   invalid;    that   the 

said  arrest  and  confinement  of  the 
tjlaintiff  as  aforesaid,  as  a  lunatic 
thereon  was  a  gross  violation  of  duty 


the  costs  of  this  action.  Based  upon 
Ayers  v.  EusSell,  50  Hun  282,  3  N.  Y. 
Supp.  338. 

Answer  of  Justification  by  Of&cer  for 
Arrest  Under  Criminal  Process. 

The  defendant,  answering  the  plain- 
tiff's complaint  on  file  herein,  alleges: 

That  before  and  at  the  time  of  com- 
mitting the  alleged  (name  offense),  the 
defendant  herein  was  a  (constable  or 
other  officer)  within  an tl  for  the  town- 
ship    of     (or     county     of 


-)• 

That  one  ^ ,  a  justice  of  the 

peace  within  and  for  the  township  of 
,    duly    elected,    qualified    and 


acting  as  such  justice  of  the  peace 
issued  under  his  hand  and  seal  a  war- 
rant directed  to  any  constable  or  sheriff 
of  said  county. 

That  ^aid  warrant  was  delivered  to 
this  defendant  to  be  executed; 

That  said  warrant  commanded  the 
said  officer  to  arrest  the  plaintiff  and 
to  bring  him  forthwith  before  the  said 
(or  state  before  whom,  then 


and  there  to  answer  to  the  charge  of 
feloniously,  (etc.,  stating  crime  charged 
in  warrant). 
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That  by  virtue  of  the  said  warrant 
BO  issued  as  aforesaid,  the  defendant 
herein  did  arrest  the  plaintiff  and  re- 
strained him  and  had  him  in  his  cus- 
tody until  he,  the  plaintiff,  was  dis- 
charged (or  set  forth  the  facts  of  ar- 
rest and  detention). 

Answer    of    Justification    by    Private 
.  Person  Aiding  an  Officer. 

(Title.) 

That  on  or  about  the  day 

of   ,    19 — ,    the    said    plaintiff 

was  engaged  in  the  commission  of 
(state  the  wrongful  acts  which  plain- 
tiff was  committing);  that  on  said  day 

before  ,   an   acting   justice   of 

the  peace  (or  other  officer)  within  and 
for  said  county,  an  affidavit  was  filed 

by  one  ,  charging  the  plaintiff 

with  (state  charge  in  affida- 
vit   or    complaint). 

That  upon  the  filing  thereof  said  jus- 
tice (or  other  officer)  issued  his  war- 
rant in  due  form  of  law,  under  his 
hand  and  seal,  said  justice  (or  other 
officer)  then  and  there  being  competent 
and  having  full  jurisdiction  of  said 
offense,  a  copy  of  which  said  warrant  ig 
herewith  filed  and  made  a  part  hereof, 
marked  exhibit  "A,"  and  which  said 
warrant  was  directed  to  any  constable 
(or  sheriff)  of  said  township  (or  coun- 
ty) commanding  the  arrest  of  the  said 
plaintiff  and  that  he  be  brought  be- 
fore said  justice  (or  other  officer)  for 
examination;  that  said  justice  (or  other 
officer)     delivered     said     warrant     to 

,  who  was  then  and  there  an 

acting  constable  (or  sheriff)  of  said 
township  (or  said  county),  and  who 
was  duly  qualified  as  such  constable; 
and  said  received  said  war- 
rant and  proceeded  to  execute  the  same, 
by  arresting  the  said  plaintiff;  that  the 
said  constable  (or  sheriff)  then  and 
there  commanded  the  defendant  to  as- 
sist him  in  making  said  arrest;  that, 
in  obedience  to  said  command  of  said 
constable  (or  sheriff)  who  was  then 
and  there  acting  by  virtue  of  said  war- 
rant, the  defendant  herein  aided  in 
the  arrest  of  the  plaintiff  herein,  using 
no  more  force  than  was  necessary  to 
make  said  arrest  and 'convey  the  plain- 
tiff before  said  justice  of  the  peace; 
that  this  is  the  same  imprisonment 
mentioned  in  the  plaintiff's  said  com- 
plaint. 

Wherefore,  etc. 


FALSE  PERSONATION 

ISee  9  Standard  Peoc.  503.] 

Indictment  for  Acting  as  Officer  Auttior- 
ized  To  Perform  Marriage  Ceremony. 

(Caption  and  commencement.) 
That  heretofore,  to-wit,  on  the 
day  of ,  19 — ,  in  the 


county    and    state    aforesaid, 
did  commit  the  crime  of  false  persona- 
tion in   the  following  manner,   to-wit: 

said ,  not  then  and  there  being 

a  justice  of  the  peace  (or  a  minister 
of  the  gospel  or  other  person  author- 
ized to  perform  marriage  ceremonies) 
did  falsely  and  fraudulently  represent 
himself  to  be  a  justice  of  the  peace 
(or  minister  of  the  gospel),  and  as- 
suming to  act  as  such  justice  of  the 
peace,  or  minister  of  the  gospel)  did 
then    and    there    marry    and 


[Conclusion.] 


FALSE    PRETENSES.— See   9   Stand- 
ard Peoc.  892. 


FILING 

[See  9  Standard  Proc.  504.] 

FINDINGS  AND   CONCLUSIONS 

[See  9  Standard  Peoc.  504.]  . 

Bequest  for  Findings  and  Conclusions. 

(Title.) 

Now  comes  the  plaintiff  (or  defend- 
ant) in  the  above  entitled  action  and 
hereby  requests  the  court  to  make  the 
following  findings  of  fact  and  con- 
clusions of  law  in  this  action,  to-wit: 

(Set  forth  in  detail  the  separate  find- 
ings of  fact  asked  for,  in  numerical 
order  following  in  the  same  manner 
with  the  conclusions  of  law  requested.)  ^ 

General  Form. 

(Title.) 

This  cause  coming  on  for  trial  at  the 

term  of  said  court  and  having 

been  tried  before  the  court  (a  jury 
trial     having    been    waived)     on    the 

day  of ,  19—, , 

appearing  as  counsel  for  the  plaintiff, 

and  appearing  as  counsel  for 

the  defendant;  and  after  hearing  the 
allegations  and  proofs  of  the  parties, 
the  _  arguments  of  counsel,  and  being 
advised  in  the  premises,  I  hereby  make' 


FINDINGS  AND  CONCLUSIONS 


87 


and  file  the  following  findings  of  fact 
and  conclusions  of  law  constituting  my 
aecision  in  said  action: 

Findings  of  Fact. 

1.    That     (etc.,    stating    the    facts 
found). 

Conclusions  of  Law. 
1.     That  (etc.,  specifying  the  several 
'conclusions) . 

Let  judgment  be  entered  accordingly. 

In  Action  for  Divorce, 

-(Title). 

This    cause    coming   on   for   trial   at 

the   term    of   said   court   and 

having  been  tried  before  the  court  on 

the    day    of    ,    19—, 

,  appearing  as  counsel  for  the 

plaintiff    and    ,    appearing    as 

counsel  for  the  defendant  (or  no  per- 
son appearing  for  the  defendant)  and 
after  hearing  the  allegations  and  proofs 
of  the  parties,  the  arguments  of  coun- 
Isel,  and  being  advised  in  the  premises, 
1  hereby  make  and  file  the  following 
findings  of  fact  and  conclusions  of  law 
constituting  my  decision  in  said  action: 
1  Findings  of  Fact. 

The   plaintiflE    and    defendant   herein 

were  married  at ,  in  the  county 

of  ,  state  of  ,  on  the 


day   of 


-,    19 — ,  and 


cohabited  together  as  husband  and  wife 

from  thence  until  the  day  of 

,  19-. 

That  both  the  plaintiff  (and  defend- 
ant) are  bona  fide  residents  of  the 
state  of  and  have  so  resided 


in   this   state  for   more   than  • 

years  continouusly  next  before  the  com- 
mencement of  this  action  and  the  fil- 
ing of  the  complaint  herein;  that  at 
the  time  of  the  commencement  of  this 
action    the    plaintiff   was    a   bona   fide 

resident    of   said    county   of   , 

having  resided  therein  for  more   than 

—   months    immediately   prior 

thereto. 

That  there  are  as  issue  of  said  mar- 
riage,   the     following     children,     viz.: 
—  years;  , 


a,ged 
aged 


That  on  the 


years,    and 
years. 


day  of 


19_^   (state  facts  as  to  desertion,  act 
or  acts  of  adultery,  etc.). 

That  the  plaintiff  and  defendant  have 
not    cohabited    with    each    other    since 

the day  of ,  19—,  (in 

case   of  divorce  granted   on  ground  of 
adultery,  say,:  that  each  and  every  of 


said  acts  of  adultery  was  committed 
without  the  consent,  connivance,  priv- 
ity or  procurement  of  the  plaintiff  and 
that  the  plaintiff  has  not  cohabited  with 
the  defendant  since  his  discovery  of 
said  adultery). 

That  (etc.,  alleging  facts  as  to  fit- 
ness or  unfitness  of  plaintiff  or  defend- 
ant to  have  custody  and  control  of 
children). 

That  the  property  mentioned  and  de- 
scribed in  the  complaint  is  (community 
property)  and  is  of  the  value  of 
dollars. 


That  (etc.,  giving  findings  as  to 
rights  of  parties  in  property). 

Conclusions  of  Law. 

As  conclusions  of  law,  from  the  fore- 
going facts  the  court  finds: 

That  the  plaintiff  is  entitled  to  a 
clecree  of  this  court  dissolving  the 
bonds  of  matrimony  heretofore  existing 
between  the  plaintiff  and  defendant; 
decreeing  the  plaintiff  and  defendant 
each  to  be  free  and  absolutely  released 
from  the  bonds  of  matrimony  and  all 
obligations  thereof. 

That  the  defendant  (or  plaintiff  as 
the  case  may  be)  is  entitled  to  be 
awarded  the  so.e  charge,  control,  cus- 
tody and  education  of  the  children 
issue  of  said  marriage  (or  in  case  the 
custody  of  one  of  the  children  is  • 
awarded  to  the  husband  and  one  to  the 
wife,  say: 

That  the  plaintiff is  entitled 

to  be  awarded  the  charge,  control,  cus- 
tody  and    education    of   ,   one 

of    the   issue    of   said    ma,rriage;     that 

the  defendant  is  entitled  to 

be  awarded  the  charge,  control,  custody 

and  education  of  ,  one  of  the 

issue   of   said   marriage). 

(In  case  of  an  award  of  a  division 
of  property,  add  conclusion  as  to.) 

Against  Garnishee. 

(Title.) 

The    issue   joined    in    this    garnishee 
action    coming    on    for    trial    at    the 
term  of  said  court  and  hav- 


ing been  tried  by  the  court, 
appearing  as  counsel  for  the  plaintiff, 

appearing  as  counsel  for  the 

defendant,  and  appearing  as 

counsel  for  the  garnishee,  I  hereby 
make  and  file  the  following  findings 
Of  fact  and  conclusions  of  law  con- 
stituting my  decision  in  said  garnishee 
action: 
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FINDINGS  AND  CONCLUSIONS 


Findings  of  Fact. 

That  at  the  time  of  the  service  of 
the  garnishee  sifinmons  on  said  gar- 
nishee, to-wit,  on  the  day  of 

,  19 — ,  the  said  garnishee  was 

indebted  to  ,  the  principal  de- 
fendant, in  the  sum  of dollars 

presently  and  absolutely  due  (here  give 
the  consideration  of  the  debt  as  for 
instance  for  merchandise  sold  and  de- 
livered by  the  defendant  to  said  gar- 
nishee). 

That  the  said  garnishee  at  the  time 
of  said  service  had  in  his  possession 
and  under  his  control  the  following  de- 
scribed personal  property  and  effects 
belonging  to  said  principal  defendant 
as  bailee  thereof  and  with  no  lien  or 
interest  therein,  to-wit:  (describe  the 
property  so  held  and  state  its  value).  , 
Conclusions   of  Law. 

And  as  conclusions  of  law  from  said 

facts   I   find,   that   said   is 

liable  as  garnishee  to  the  plaintiff  upon 
said  indebtedness  in  the  sum  of 


dollars,  and  also  that  he  is  liable  as 
such  garnishee  by  reason  of  the  said 
personal  property  in  his  hands  and  that 
the  plaintiff  is  entitled  to  have-  the  said 
indebtedness  paid  and  said  property  de- 
livered over  to  be  applied  upon  the 
judgment  in  his  favor  against  said  de- 
fendant. 

And  it  appearing  that  the  plaintiff 
has  recovered  judgment  in  the  principal 
action  against  the  defendant  in  the  sum 

of  — '■ — : dollars  damages  and  costs 

which  said  judgment  remains  wholly 
unsatisfied;  I  further  find  that  the 
plaintiff  is  entitled  to  judgment  against 
said   garnishee  adjudging: 

That  he  is  liable  as  garnishee  as 
aforesaid. 

That  he  pay  over  to   the   sheriff  of 

county  the  said  indebtedness 

due  to  the  defendant,  to-wit,  the  sum 
of  : —  dollars  and  interest  there- 
on from  the  day  of  , 

19 — ,  to  be  applied  toward  the  satis- 
faction of  said  judgment  against  the 
principal   defendant. 

That  he  deliver  over,  within 


days  after  the  service  on  him  of  a 
certified  copy  of  this  judgment,  all  the 
personal  property  above  described  to 
said  sheriff. 

That  said  sheriff  sell  and  dispose  of 
said  personal  property  above  described 
in  the  same  manner  as  if  levied  upon 
execution  and  make  due  return  of  such 
sale. 


That  the  plaintiff  recover  his  costs  of 
this  garnishee  action  to  be  taxed,  and 
have  execution  therefor. 

(Add  any  other  provisions  necessary 
to  protect  ihe  interests  of  the  parties.) 

In  Action  To   Quiet  Title. 

(Title.) 

(After  preliminary  recitals  as  in  the 
general  form  given  above,  proceed  as 
follows) : 


Findings  of  Fact. 


day 


That  on  or  about  the  

of '■ — ,  19 — ,  the  plaintiff  entered 

into  actual  possession  of  all  the  land 
and  premises  described  in  the  com- 
plaint, claiming  it  in  his  own  right; 
that  ever  since  said  date,  the  said 
plaintiff  has  occupied,  used  and  culti- 
vated said  land,  having  and  keeping 
the  same  surrounded  by  a  substantial 
enclosure,  using  and  claiming  the  same 
in  his  own  right  from  that  date  to 
the  present  time,  adversely  to  all  the 
world  and  especially  as  against  the 
defendants  herein.  (A  finding  of  pay- 
ment of  the  taxes  should  be  inserted 
where  necessary.) 

That  neither  one  of  the  defendants 
herein,  nor  any  grantor  or  predecessor 
of  any  of  said  defendants,  has  been 
in  possession  of  any  part  of  said  prem- 
ises since  the day  of •, 

19 — ;  that  the  plaintiff  first  entered 
upon  said  premises  justly  and  lawfully 
and  not  as  a  trespasser  as  against  the 
rights  of  any  or  either  of  said  defend- 
ants or  of  any  or  either  of  those  under 
or  through  whom  they  claim. 

That  the  whole  of  the  land  described 
in  the   said  complaint  lies  within  the 

x;ity  of  ,  county  of  , 

state  of  . 

That  all  the  averments  and  allega- 
tions of  the  plaintiff's  complaint  are 
true  and  all  the  denials  and  allegations 
of  the  defendant's  answer  are  untrue. 

Conclusions   of   Law. 

As  conclusions  of  law  from  the  fore- 
going facts  the  court  finds  and  decides 
hereby: 

That  the  plaintiff  is  the  owner  in 
fee  simple  and  entitled  to  the  posses- 
sion of  all  the  lots,  tracts,  and  par- 
cels of  land  as  the  same  are  particular- 
ly described  in  his  complaint  on  file 
herein  as  against  the  defendants  all 
and  severally,  and  all  persons  claiming 
or  to  claim  the  same  or  any  part  of 
said  land  by, 'through  or  under  said  de- 
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fendants  or  either  of  thorn;  that  neither 
one  of  said  defendants  has  any  right, 
title  or  interest  in  or  to  said  land  or 
any  part  thereof. 

That  the  plaintiff  is  entitled  to  a 
decree  as  prayed  for  in  his  said  com- 
plaint to  quiet  his  title  to  said  land 
against  said  defendants  and  each  of 
them  and  all  persons  claiming  or  to 
claim,  by,  through  or  under  them  or 
either  of  them  the  said  defendants. 
_  That  the  plaintiff  is  entitled  to  a 
judgment  for  his  costs  to  be  taxed  here- 
in against  only  the  defendants  who 
i^^.t'',^^"^'^  ^^'■eiii  contesting  the 
plaintiff's  rights  in  said  premises;  that 
as  to  the  other  defendants  who  have 
not  answered  or  who  have  answered 
disclaiming  costs  are  not  to  be  taxed. 
_  Let  judgment  be  entered  accord- 
ingly. 


FORCIBLE  ENTRY  AND  DETAINEE 

[See  9  Standard  Proc.  506.] 

Complaint    on    Statute    for    Porclble 
Entry. 

(Title.) 

Now  comes  the  plaintiff  above  named 
and  complains  against  the  defendant 
herein  and  for  cause  of  action  alleges: 

1.  That  at  all  the  times  hereinafter 
mentioned  he  was  in  the  peaceable  and 
actual  possession  of  all  that  certain 
piece  or  parcel  of  land  described  as 
follows,  to-wit  (describe  the  land  by 
legal  description)  and  of  the  dwelling 
house,  barns,  and  appurtenances  there- 
on. 

2.  That    on    the    day    of 


,  19 — ,  and  while  the  plaintiff 

was  so  in  possession  of  said  land  and 
premises  the  defendant  with  violence 
and  by  force  entered  thereon  and  in  a 
forcible  manner  ejected  the  said  plain- 
tiff and  put  him  out  of  said  lands  and 
tenements  and  broke  the  doors  and 
windows  of  said  house  and  tore  dowa 
and  destroyed  said  barns  and  sheds 
(or  set  out  the  facts  showing  a  forcible 
entry)  contrary  to  the  foi-m  of  the 
statute  and  to  the  damage  of  the  {)lain- 

tiflf  in  the  sum  of  dollars. 

(If  the  entry  be  peaceable  but  fol- 
lowed by  forcible  expulsion  of  owner, 
under  some  statutes  it  is  a  forcible 
entry,  in  which  event  for  the  second 
paragraph  above  should  be  substituted 

the  following:      That  on  the  

day   of  ,  19 — ,  and   while   the 

pirtintifl:  was   so   in  possession   of   said 


land  and  premises  the  defendant  peace- 
ably entered  thereon  and  afterwards 
and  on  the  same  day  forcibly  turned 
out  and  expelled  the  plaintiff  there- 
from [or  if  the  eviction  was  by  threats 
and  menacing  conduct,  state  the  fact  in 
regard  thereto],  contrary  to  the  form  of 
the  statute  and  to  the  damage  of  the 
plaintiff  iii  the  sum  of  — ■ dol- 
lars.) 

3.  That  the  said  defendant  unlaw- 
fully withholds  and  keeps  possession  of 
said  land  and  premises  and  has  so  held 
and  kept  possfession  of  the  same  at  all 

times  since   the   said  day   of 

-,  19—. 


4.  That  in  consequence  of  said  acts 
the  plaintiff  has  been  deprived  of  the 
rents,  issues  and  profits  of  said  land 
and  premises  to  his  damage  in  the  sum 
of  dollars. 

Wherefore,    etc. 

Complaint  on  Statute  for  Forcible  De- 
tainer. 

(Title.) 

Now  comes  the  plaintiff  above  named 
and  complains  against  the  defendant 
herein  and  for  cause  of  action  alleges; 

That  -on  the day  of , 

19 — ,  he  was  entitled  to  the'  possession 
of  the  following  described  premises, 
to-wit:  (describe  same  by  legal  descrip- 
tion) ;  that  on  said  day,  the  defend- 
ant herein  peaceably  (or  otherwise  as 
the  fact  may  be)  but  without  right  so 
to  do  entered  and  took  possession  of 
the  said  premises  and  irom  that  day 
hitherto  has  kept  and  still  keeps  and 
holds  possession  of  the  said  premises 
unlawfully  and  by  force  (or  by  menaces 
and  threats  of  violence,  stating  them) 
contrary  to  the  statute  in  such  case 
made  and  provided. 

(If  any  special  damage  has  been  done 
the  property  allege  the  same  and  state 
amount  of  damages.) 

That  in  consequence  of  the  said  un- 
lawful acts  of  said  '  defendant,  the 
plaintiff  has  been  deprived  of  the  rents, 
issues    and    profits    of    said    land   and 

premises  ever  since  said  day 

of ,  19 — ,  to  his  damage  in  the 

sum  of dollars. 

Wherefore,  etc. 

Complaint  for  Unlawful  Detainer. 
(Title.) 

Now  comes  the  plaintiff  above  named 
and  complains  against  the  defendant 
herein  and  for  cause  of  action  alleges: 

That  on  or  about  the  day 
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of  ,  19 — ,  the  plaintifE  herein 

by  a  lease  mfide  at  ,  in  the 


-,    leasedj    demised, 


county    of 

and  let  to  the  said  defendant  herein 
the  premises  situate  lying  and  being 
in ,  in  the  county  of , 


and  state  of  - 


-,  more  particularly 


described  as  follows,  to-wit  (describe 
premises  by  metes  and  bounds),  to  have 
and  to  hold  the  said  premises  to  the 
said  defendant  for  the  term  of 


thence   next    ensuing,   at   the    monthly 

rental  of  dollars,  payable  in 

advance. 

That  by  virtue  of  said  lease,  the  de- 
fendant herein  went  into  possession  and 
occupation  of  the  said  premises,  and 
still  continues  to  hold  and  occupy  the 
same. 

That  according  to  the  terms  of  said 

lease  there  became  due  on  the 

day  of  '■ — ,,19 — ,  for  the  rent  of 


said  premises  the  sum  of 

Jars;  on  the  day  of 

19 — ,    the   sum   of 


dol- 


(etc,  for 


each  month's  rent  due) 

That  on  the day  of , 

19 — ,  and  within  one  year  after  said 
rent  became  due,  as  aforesaid,  by  the 
terms  of  said  lease,  the  plaintiff  in  writ- 
ing demanded  of  (the  lessee) 

payment  thereof,  or  that  he  surrender 
the  possession  of  said  premises  within 

days   (statutory  period) ;   but 

said   defendant   neglected   and   refused 

for   the   space   of  days  after 

said  demand  as  aforesaid  to  quit  the 
possession  of  said  premises  or  to  pay 
the  said  unpaid  rent;  that  the  said 
rent  still  remains  due  and  unpaid;  that 
a  copy  of  said  demand  is  hereunto  an- 
nexed and  made  a  part  of  this  com- 
plaint, marked  "Exhibit  A." 

That  said  defendant  unlawfully  holds 
over  and  continues  in  possession  of  the 
said  premises  after  default  in  payment 
of  the  rent  as  aforesaid  and  without 
the  permission  of  the  plaintiff,  by  rea- 
son whereof  the  plaintiff  has  sustained 
damages  in  the  sum  of  dol- 
lars.   ' 

(If  any  special  damages  for  injury 
to  the  property  h^ve  been  suffered,  al- 
lege them.) 

Wherefore  the  plaintiff  demands  judg- 
ment: 

For  the  restitution  of  said  prem- 
ises. ' 

For  the  sum  of  dollars  for 


waste  and  injury,  and  for  the  detention 
of  said  premises. 

For  the  sum  of  dollars  rent 

due  as  aforesaid. 

That  said  damages  and  rent  money 
may  be  trebled. 

For  the  costs  of  this  action,  and  for 
such  other  and  further  relief  as  to  the 
court  may  seem  just. 

Writ  of  Bestitution. 
(Title.) 
The  people  of  the  state  of 


to 

the     sheriff     (or     other     officer)     of 
,  county  of  ,  greet- 
ing: 
Whereas    on    the 

,   19-,  

recovered    judgment    in    the 

court  of  the  county  of ,  against, 

for  the  restitution  of  certain 


day    of 
-,  as  plaintiff, 


premises  hereinafter  described;  and 
whereas  said  plaintiff  also  recovered 
judgment  for  the  sum  of  dol- 
lars  being    (treble)    the   rents  for   the 

detention    of    said    premises,   

dollars  damages  for  the  holding  there- 
of, and  dollars  costs  of  suit, 

which  said  judgment  was  docketed  in 
the  clerk's  office  of  said  court  on  the 
day  of  .  19—; 


Now,  therefore,  you  the  said  sheriff 
(or  other  officer)  are  hereby  commanded 
to  deliver  to  said  ,  the  plain- 
tiff herein,  the  possession  of  the  land 
and  premises  described  in  said  judg- 
ment, as  follows,  to-wit:  (describe 
property  by  legal  description). 

And    whereas    the    sum    of   

dollars   (treble)  rents,  •dollars 

damages,   and   dollars   costs, 

are  now  at  the  date  of  this  writ  due 
on  said  judgment,  you  the  sheriff  (or 
other  officer)  are  hereby  further  re- 
quired to  satisfy  said  judgment  and 
all  accruing  costs  out  of  the  personal 
property  of '  said  judgment  debtor 
,  or  if  sufficient  personal  prop- 
erty of  the  debtor  cannot  be  found 
then  out  of  the  real  property  in  your 
county  (or  other  subdivision)  belong- 
ing to  him,  on  the  day  whereon  said 
judgment  was  docketed  in  the  aforesaid 

county    of   ,   or    at    any    time 

thereafter  and  make  return  of  this  writ 
within  days  after  your  re- 
ceipt hereof  with  what  you  have  done 
indorsed'hereon. 


FOBBIQN    COBPOEATIONS.    —  See 

CORPOBATIONS. 
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»  FORGERY 

[See  9  Standard  Proc.  507.] 
Forged   check,    complaint   against    hanTc 
for  paying,  see  Banks  and  Banking. 


FORTHCOMING  BONDS 

[See  9  Standard  Proc.  512;    10  Stand- 
ard Proc.  8.] 


FRAUD  AND  DECEIT 

[See  9  Standard  Proc.  512;    10  Stand- 
ard Proc.  53,  et  seq.    Se-e  also  Fraud- 
ulent Conveyances.! 
\  -" 

Complaint  against  architect  for  fraud 
and  collusion,  see  Architects  and 
Builders. 

Complaint  against  promoters  of  corpora- 
tion for  accounting  for  secret  profit, 
see  Account  and  Accounting. 

Conspiracy  to  cheat  and  defraud,  com- 
plaint for,  see  Conspiracy. 

Decree  of  divorce,  petition  to  annul  for 
fraud  in  procuring,  see  Divorce. 

Signature  by  one  unable  to  read,  ob- 
tained by  false  representations  as  to 
character  of  instrument,  see  Bills  and 
Notes. 

Stock,  purchase  of,  complaint  for  induc- 
ing by  fraud,  see  Corporations. 

Answer  of  Fraud  in  Procuring  Note. 

(Title). 

""The  defendant  in  the  above  entitled 
action  answering  the  plaintiff's  com- 
plaint herein  alleges: 

That  the  note  set  forth  in  said  com- 
plaint was  procured  by  the  plaintiff 
from  this  defendant  by  fraud  and  false 
representations  as  hereinafter  set  forth, 
to- wit : 

That  prior  to  the  making  and  de- 
livery of  said  note,  the  plaintiff  rep- 
resented to  the  defendant:  (set  out  the 
false    representations   relied   on). 

That  said  representations  were  false 
and  were  made  by  plaintiff  with  knowl- 
edge of  their  falsity  and  with  the  in- 
tent to  deceive  and  defraud  the  defend- 
ant. 

That  the  defendant  relied  upon  the 
said  representations  and  believed  them 
to  be  true  and  was  thereby  induced  to 
and  did  make  and  deliver  said  note  to 
the  defendant  in  payment  for  (set  forth 
the  pretended  consideration  of  note); 
that  (if  the  defendant  has  received  any- 
thing from  the  plaintiff,  add  averments 
as  to  same). 


That  heretofore,  to-wit,  on  the 
day  of ,  19—,  the  de- 
fendant notified  the  plaintiff  that  he 
rescinded  the  aforesaid  purchase  and 
then  and  there  tendered  to  him  the  ,re- 
turn  of  said  (consideration  received) 
and  demanded  of  him  the  return  of  the 
said  note;  that  the  plaintiff  refused  and 
still  refuses  to  accept  the  return  of  said 
(consideration)  or  to  surrender  said 
note. 

Wherefore,   etc. 

Answer  of  Fraud  in  Recovery  of  Judg- 
ment. 

(Title.) 

The  defendant  in  the  above  entitled 
action  answering  the  plaintiff's  com- 
plaint   herein    alleges : 

That  after  the  commencement  of  the 
action  mentioned  in  the  plaintiff 's  said 
complaint  the  plaintiff  with  intent  to 
deceive  the  defendant  herein  and  pre- 
vent him  from  defending  said  action 
falsely  'and  fraudulently  represented 
(set  forth  the  false  representations  re- 
lied upon,  as  for  instance,  that  he,  the 
plaintiff,  intended  to  and  would  dismiss 
said  action  without  costs  to  the  defend- 
ant and  that  defendant  need  not  appear 
therein,  or  otherwise  as  the  facts  may 
be). 

That,  relying  on  said  false  and  fraud- 
ulent representations,  this  defendant 
omitted  to  appear  therein  and  defend 
said  action  as  he  would  otherwise  have 
done  but  for  such  false  representations. 

That  the  plaintiff,  thereafter  and 
without  the  knowledge  of,  or  any  notice 
to  the  defendant,  obtained  judgment 
therein  as  of  the  defendant's  default. 

That  the  defendant  had  a  good,  sub- 
stantial and  sufficient  defense  to  said 
action  and  would  have  shown  on  the 
trial  thereof  that  (set  forth  in  sub- 
stance the  facts  that  the  defendant 
could  have  urged  in  defense  of  the 
original   action). 

Wherefore  the  defendant  prays  that 
said  judgment  be  adjudged  to  be  null 
and  void;  that  the  plaintiff  be  for- 
ever restrained  from  enforcing  said 
judgment;  and  for  the  costs  of  this 
action. 

Counterclaim  of  Damages  for  Fraud  tn 
Frocuremeut  of  Notes  Sued  on. 

The  defendants  further  answering  the 
complaint,  by  way  of  counterclaim,  al- 
lege: 

That  the  notes  set  out  in  the  com- 
plaint were  two  of  three  notes  for  the 
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same  amount  purporting  to  be  executed 
for  the  purchase  price  of  a  stallion  sold 
by  McLaughlin  Bros.j  the  payees  in  the 
said  notes,  to  these  defendants  through 
their  co-defendant,  H.  E.  Eldridge,  who 
made  the  sale  as  the  agent  of  the  said 
McLaughlin  Bros. 

That  it  was  agreed  between  the  de- 
fendants and  said  agent  of  McLaughlin 
Bros,  that  each  of  these  defendants 
should  own  a  certain  interest  in  the 
said  stallion  aggregating  fifteen- 
eighteenths  and  should  be  liable  for  a 
corresponding  portion  of  the  purchase 
money  thereof. 

That  in  order  to  obtain  the  signatures 
of  the  answering  defendants  to  said 
notes,  the  said  agent  represented  and 
stated  to  these  defendants  that  he  had 
an  agreement  from  one  C.  D.  and  E.  F. 
to  purchase  the  remaining  three- 
eighteenths  interest  in  said  horse  and 
to  sign  each  of  said  notes  with  the  an- 
swering defendants.  The  said  agent 
also  stated  and  represented  that  he 
could  and  would  obtain  the  signatures 
of  said  two  parties  to  said  notes.  That 
said  statements  were  material,  were 
believed  by  these  defendants  and  that 
except  for  said  statements  these  de- 
fendants would  not  have  signed  said 
notes.  That  relying  upon  these  state- 
ments the  defendants  did  sign  said 
notes;  that  the  statements  were  false 
and  untrue  and  were  known  by  the 
said  agent  to  be  talse  and  untrue.  That 
said   agent   also  .stated   to   one   of   the 

defendants  ,  before  he  signed 

said  notes,  that  the  same  would  not 
be  delivered  until  the  parties  purchas- 
ing the  remaining  three  shares  in  said 
horse  should  sign  the  same  and  that 
delivery  should  not  be  made  without 
the  knowledge  of  the  first  seven  signers 
nor  without  the  approval  and  accept- 
ance of  the  signers  of  the  remaining 
three  shares  of  said  horse.  That  con- 
trary to  said  agreement  and  without 
the  knowledge  or  consent  of  these  de- 
fendants the  agent  himself  signed  said 
notes  for  the  remaining  three  shares 
and  without  the  knowledge  or  consent 
of  these  defendants  contrary  to  their 
agreement  and  without  their  acceptance 
of  the  said  agent  as  co-signer  with 
them  all,  the  said  agent  undertook  to 
deliver  the  said  notes  to  his  principals, 
McLaughlin  Bros.  That  said  agent  was 
at  that  timp  and  has  ever  since  been 
insolvent  and  has  failed  to  pay  any 
portion  of  said  notes  to  these  defend- 


ants, whereby  the  defendants  are  dam- 
aged In  the  amount  of  the  balance  due 
thereon. 

Wherefore,  etc.  Based  on  Union 
National  Bank  v.  Mailloux,  27  S.  D. 
543,  132  NW  168. 


FRAUDS,  STATUTE  Or 

[See  9  Standard  Pboc.  519.] 

FRAUDULENT   CONVEYANCES 

[See  9  Standard  Pboc.  522;  10  Stand- 
ard Proc.  158,  et  seq/] 

Answer  that  defendant  is  "bona  fide  pur- 
chaser see  Creditors.'  Suits. 

Complaint  iy  judgment  creditor  to  set 
aside  fraudulent  assignment,  see  Cred- 
itors' Suits. 

Com/plaint  to  avoid  unlawful  transfer  of 
property  to  director  of  corporation, 
see  Corporations. 

Complaint  to  reach  property  in  name  of 
another  where  purchase  money  was 
furnished  by  debtor,  see  Creditors' 
Suits. 

Decree  setting  aside  and  giving  leave  to 
proceed  in  execution,  see  Decrees. 

Fraud,  sufficient  allegation  of,  see  10 
Standard  Proo.  158,  160. 

Indictment  for,  see  10  Standard  Peoc. 
212. 

Insolvency  allegation  of;  see  10  Stand- 
ard Proc.  165. 

Knowledge  of  and  participation  by 
grantee,  see  10  Standard  Proc.  164. 

Complaint  by  Creditor  Who  Has  No 
Judgment. 

(Title.) 

The  plaintiff  in  the  above  entitled 
action  for  himself  and  on  behalf  of 
all  other  creditors  of  the  defendant 
,  complains  against  the  defend- 
ants herein  and  alleges: 

That  the  defendant  


— ,  IS  in- 
debted to   the  plaintiff  in   the  sum  of 

dollars    with    interest    from 

(describe  nature  of  indebted- 


ness). 

That    said    defendant    while    so    in- 
debted to  the  plaintiff  on  the  

day  of ,  19 — ,  not  having  other 

property  sufficient  to  pay  his  said  debt 
to  the  plaintiff  and  being  the  owner 
of  real  estatp  described  as  follows,  to- 
wit:  (describe  same)  and  with  intent 
to  defraud  his  creditors  conveyed  the 
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same  to   the   defendant 


who 


had  knowledge  of  such  fraudulent  in- 
tent, for  the  colorable  consideration  of 

dollars,   but   in  fact   without 

any  actual  consideration  (or  in  con- 
templation of  insolvency  and  with  in- 
tent to  prefer  said  defendant  

as  a  creditor  to  the  exclusion  of  the 
plaintiff). 

Wherefore,  the  plaintiff  prays  that 
said  conveyance  be  set  aside;  that  said 
property  may  be  administered  for  the 

benefit  of  the  creditors  of  said , 

and  for  such,  other  and  further  relief 
as   to   the   court   may   seem   just. 

Compialnt   Against  Debtor's   Peraonal 

Representative. 
(Title.) 

The  plaintiff  in  the  above  entitled 
action    complains   and   says: 

(Allege  facts  showing  indebtedness 
of  decedent  to  plaintiff,  the  death  of 
decedent  and  the  appointment,  etc.,  of 
defendant  as  administrator  or  execu- 
tor.) 

That  at  a  time  subsequent  to  the 
creation  of  the  above  indebtedness  to 
the    plaintiff,    and    on    or    about    the 

day  of ,  19 — ,  the  said 

(decedent),    with    intent    to 

hinder,  delay  and  defraud  his  creditors, 
including  the  plaintiff,  did  (allege  the 
fraudulent  transaction,  as  for  instance, 
purchased  the  land  hereinafter  de- 
scribed and  caused  the  title  thereto  to 
be  taken  in  the  name  of  the  defend- 
ant   ;  that  the  consideration  for 

the  purchase  of  said  land  was  paid  by 

the  said  [decedent];   that  no 

part  thereof  was  paid  by  the  defend- 
ant   ;  that  said  land  is  de- 
scribed as  follows,  to-wit:  [give  de- 
scription]). 

That  said  decedent  was  wholly  in- 
solvent,at  the  time  of  his  death  and 
left  assets  amounting  to  about  the  sum 
of  dollars  and  liabilities  ag- 
gregating  about   the   sum   of  

dollars. 

That  this  action  is  brought  for  the 

benefit  of  all  creditors  of  said 

(decedent). 

Wherefore,  the  plaintiff  prays  judg- 
ment that  the  purchase  of  said  lands 
as  above  set  forth  be  declared  fraud- 
ulent and  void  as  against  the  plaintiff 

and    the    other    creditors    of   

(decedent) ;  that  the  defendant 

may  be  adjudged  to  hold  said  lands 
in  trust  for  said  creditors;  that  a  re- 
ceiver of  said  land  may  be  appointed 


with  power  to  sell  the  same;  that  the 

defendant    be    directed    to 

execute  and  deliver  to  said  receiver  a 
good  and  sufScient  deed  of  said  prem- 
ises; that  said  receiver  sell  said  prem- 
ises under  the  direction  of  this  court 
and  pay  the  proceeds  thereof  to  the 
defendant  (administrator  or  executor) 
or  to  some  other  suitable  person  to  be 
appointed  by  this  court  for  distribution 

among  the  just  creditors  of  said 

(decedent);  that  the  plaintiff  be  ad- 
judged   a    creditor    of    said    

(decedent)  in  the  sum  of dol- 
lars; and  for  such  other  and  further 
relief  as  may  be  just  together  with 
the  costs  and  disbursements  of  this 
action. 

Complatnt  by  Assignee  in  Bankruptcy. 
(Title.) 

The  plaintiff  in  the  above  entitled 
action  complains  against  the  defendants 
herein  and  alleges: 

That     heretofore,     to-wit:      on     the 

day    of   ,    19 — ,   one 

,    of   ,    duly   filed    his 

petition  in  the  United   States  district 

court    for    the    district    of 

,  praying  that  he  be  ad- 
judged a  bankrupt  pursuant  to  act  of 
congress,    and    that    pursuant    to    such 

petition  said  was  by  said  court 

on  said  day  duly  adjudged  a  bankrupt; 

that  thereafter  and  on  the day 

of   ,   19 — ,    this   plaintiff   was 

duly  elected  and  appointed  by  the  cred- 
itors   of    said   as   trustee    in 

said  bankruptcy  proceedings  and  such 
election  and  appointment  was  duly  ap- 
proved by  ,  referee  in  bank- 
ruptcy, before  whom  said  proceedings 
were  pending;  that  thereupon  the 
plaintiff  duly  qualified  as  such  trustee 
by  giving  the  bond  required  by  said 
court  and  taking,  the  oath  required  by 
law;  that  he  thereupon  entered  upon 
his  duties  as  such  trustee  and  brings 
this  action  in  his  said  representative 
capacity. 

That  (etc.,  setting  forth  the  property 
owned  by  bankrupt  during  the  four 
months  next  preceding  the  filing  of  his 
petition). 

That  (etc.,  alleging  the  indebtedness 
of  the  bankrupt  to  the  defendant). 
.  That  (etc.,  alleging  the  transfer  or 
conveyance  within  four  months  of  prop- 
erty described,  to  the  defendant  for 
the  purpose  of  giving  him  a  preference, 
and  the  knowledge  of  the  defendant  o£ 
such  purpose). 
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Wherefore,  etc.  (demanding  judg- 
ment for  the  return  of  the  property 
or  its  equivalent  in  money). 

Oomplaiut  hy  Receiver  To  Set  Aside 
Fraudulent  Transfer  of  Corporate 
Property. 

(Title.) 

The  plaintiff  in  the  above  entitled 
action  eoinplaina  against  the  defendants 
herein  and  alleges: 

(After  alleging  the  corporate  capac- 
ity of  the  defendant  corporation  pro- 
ceed as  follows) : 

That  on  or  about  the  day 

of  ,   19 — ,  by   a  judgment   of 

the  court,  for  the  county  of 


-,  in  an  action  wherein  - 


was  plaintiff  and  the  said  defendant 
corporation  was  defendant,  this  plain- 
tiff was  duly  appointed  permanent  re- 
ceiver of  said  corporation  and  of  all 
its  stock,  franchises,  and  property  of 
every  kind  and  description,  with  the 
usual  powers  and  duties  incident  to  re- 
ceivership;   that  on  the  day 

of ,   19 — ,    the   plaintiff  duly 

qualified  as  such  receiver  and  is  now 
acting    in    that    capacity. 

That  in  and  by  said  judgment  it  was, 
among  other  things,  provided  that  said 
receiver  should  collect  all  debts,  de- 
mands and  other  property  of  said  de- 
fendant corporation  and  said  receiver 
was  authorized  to  maintain  any  action 
or  special  proceedings  for  any  such 
purpose  whatever  tending  to  the  per- 
formance of  his  duties  as  such  receiver. 

That  on  or  about  the  day 

of  ,  19 — ,  the   said  defendant 

corporation  was  insolvent  (or  in  con- 
templation of  insolvency),  and  with  in- 
tent to  give  a  preference  to  the  defend- 
ant   ,  paid  to  said the 

sum  of dollars;  that  at  the  time 

of  said  payment  the  said was 

a  shareholder  and  was  otherwise  inter- 
ested in  said  defendant  corporation. 

That  on  or  about  the  day 

of  — ;^ ,  19 — ,  the  defendant  cor- 
poration while  so  insolvent  or  in  con- 
templation of  insolvency,  and  with  in- 
tent to  give  a  preference  to  the  defend- 
ant — transferred  and  assigned 

to   said  (describe  property 

transferred  and  its  value),  which  said 
property  was  a  portion  of  its  assets; 
that  the  aforesaid  transfer  was  made 
by  the  defendant  corporation  and  ac- 
cepted by  the  defendant with 

intent  to  hinder,  delay,  cheat  and  de- 
fraud the  creditors  of  the  said  defend- 


ant corporation  and  was  made  when  the 
said  corporation  was  insolvent  and  with 
intent  on  the  part  of  said  corporation 
to  create  a  preference,  and  after  said 
corporation  had  refused  payment  of  its 
notes  and  other  obligations. 

That  the  only  other  assets  of  said 
corporation  at  said  times  were  its  out- 
standing book  accounts  upon  which  the 
plaintiff  has  been  unable  to  realize  more 

than  the  sum  of  dollars;  that 

the    liabilities   of    said    corporation    at 

said  times  exceeded  the  sum  of  

dollars. 

Wherefore,  the  plaintiff  demands 
judgment: 

'  That  the  said  payments  and  trans- 
fers, and  each  of  them,  so  made  as 
aforesaid  by  the  defendant  corporation 

to  the   defendants  and  , 

be  declared  to  be  unlawful  and  null 
and  void  as  in  fraud  of  the  creditors 
of  such  corporation. 

That  the  defendant be  com- 
pelled to  account  for  the  moneys  so 
paid  to  him  by  the  defendant  corpor- 
ation. 

That  the  defendant  be  di- 
rected to  turn  over  the  property  trans- 
ferred to  him  as  aforesaid  or  its  money 
equivalent  to  the  plaintiff  as  receiver 
as  aforesaid. 

That  the  defendants  and  each  of 
them,  their  or  either  of  their  attorneys, 
servants  or  agents  be  enjoined  and  re- 
strained from  making  any  disposition 
pending  this  action  of  the  moneys  and 
property  so  paid  and  transferred  to 
them  or  either  of  them,  except  to  sur- 
render the  same  to  the  plaintiff  as  such 
receiver. 

That,  the  plaintiff  as  such  receiver 
hold  these  moneys  and  assets  subject  to 
the  further  order  of  this  court. 

That  the  plaintiff  have  such  other 
and  further  relief  as  may  be  just. 

Petition  by  Judgment  Creditor  to  Be 
Made  Co-plaintiff. 

(Title.) 

The  petition  of of v 

respectfully  represents: 

That  this  action  was  brought  by  the 
above  named  plaintiff  as  a  judgment 
creditor  of  the  above  named  defend- 
ant,   ,  to  reach  the  property  of 

said    ■ ,    alleged    to    have    been 

fraudulently  conveyed  to  the  defend- 
^it  ■ ,  and  to  set  aside  the  con- 
veyance and  transfer  as  fraudulent  and 
void  as  against  the  creditors  of  said 
defendant ■ . 
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That  your  petitioner  is  a  judgment 

creditor    of    said    defendant    , 

having     duly     recovered     a    judgment 

against    him    in    the    court 

within  and  for  the  county  of 

on  the  day  of 

for   the   sum   of  

ages   and  - 
ing  in  all 


.  19- 
dollars  dam- 
dollars  costs,  mak- 
dollars,  which  said 
judgment  remains  in  full  force  and  ef- 
fect, unappealed  from,  and  is  now  due 
and  wholly  unsatisfied. 

That  on  the  day  of  , 

19 — ,  execution  was  duly  issued  on  said 
judgment  to   the   sheriff  of 


county,  commanding  him  to  satisfy  said 
judgment  out  of  the  personal  property 
of  said  defendant  and  if  suffi- 
cient personal  property  could  not  be 
found    then    out    of   the    real    property 

of  said  defendant  on  the  day 

when   said   judgment   was   docketed   in 

said   county,   to-wit,  the  '■ day 

of ,  19 — ,  or  at  any  time  there- 
after; which  said  execution  was  after- 
wards on  the day  of , 

19 — ,  returned  by  said  sheriff  wholly 
unsatisfied. 

That  your  petitioner  is  ready  and 
willing  to  contribute  to  the  expense  of 
this  action  on  being  let  in  as  a  party 
co-plaintiff  that  (state  any  special  rea- 
son  for    allowing   petitioner    to   be   let 

in). 

Wherefore,  your  petitioner  prays  that 
he  be  allowed  to  come  in  as  a  party 
plaintiff  in  this  action,  and  for  such 
other  and  further  relief  as  to  the  court 
may  seem  just. 


FREIGHT  CAKEIBRS 

ISee  10  Standard  Pkoc.  222,  242,  et 
seq.,  248,  251.] 

Answers  hy  carrier,  see  9  Standard 
Pkoc.  71. 

Complaints  against  carrier,  see  9  Stand- 
ard Peoc.  1018. 

Libel  in  rem  on  Mil  of  lading,  see  Ad- 
miralty. 

Water,  carriers  hy,  see  9  Standard  Proc. 
17,  1149. 

Complaint  for  FaUure  to  Provide  Cars. 

(Title.) 

The  plaintiff  complains  of  the  de- 
fendant   and    for    cause    of    action   al- 

(Allege  corporate  existence  of  the 
defendant  and  the  fact  that  it  was 
and  is  a  common  carrier.) 


That  the  plaintiff  heretofore,  to-wit: 

on  the day  of  — ,  19^ — , 

was  and  still  is  engaged  in  the  business 
of  (state  sp6(cificaliy  business  con- 
ducted), and  in  the  course  of  such  busi- 
ness, is  engaged  in  distributing  and 
shipping  the  said  goods,  wares  and  mer- 
chandise to  his  various  customers 
throughout  the  United  States. 

That  on  the day  of  , 

19 — ,  at  ,  in  accordance  with 

the  usual  custom  the  plaintiff  made  re- 
quest upon  the  defendant  for  

cars  for  the  shipment  and  distribution 
to  his  customers  as  aforesaid,  of  cer- 
tain of  the  plaintiff's  said  goods,  wares 
and   merchandise,   from   to 


That  the  defendant  received  and  ac- 
cepted said  request  for  ears. 

That  the  plaintiff  was  willing,  ready 
and  able  to  pay  the  freight  charges  on 
all  cars  so  requested  by  him. 

That  the  defendant  failed  and  re- 
fused to  furnish  to  the  plaintiff  within 

a  reasonable  time  said cars  so 

requested  as  aforesaid. 

That  by  reason  of  the  failure  of  the 

defendant  to  furnish  said  cars 

so  requested  as  aforesaid,  the  plaintiff 
was  unable  to  distribute  an^  ship  said 
goods,  wares  and  merchandise,  and  was 
forced  to-  and  did,  leave  the  same  for 
a  long  time  upon  the  steamers  in  which 

they  were  transported  to  said ; 

and  that  in  consequence  of  being  so 
left  on  said  steamers,  a  large  part  of 
said  goods  decayed  and  were  wholly 
lost  to  the  plaintiff,  to  the  damage  to 

the  plaintiff  in  the  sum  of  

dollars.  ^ 

Wherefore,  etc.  Based  on  Di  Giorgio 
Co.%.  Pennsylvania  E.  Co.,  104  Md. 
693,  65  Atl.  425. 

Complaint  for  Not  Keeping  Goods  Dry 
After  Notice  of  Perishable  Nature. 

(Title.) 
The  plaintiff  complains  and  alleges: 
That. (etc.,   alleging   corporate  exist- 
ence of  defendant  and  the  fact  that  it 
was  a  common  carrier). 

That,  on  the  day  of  , 

19 at  ,  a  station  along  the 

line 'of  said  defendant's  railroad,  the 
plaintiff  herein  delivered  to  the  agent 
of  the  defendant  at  said  (de- 
scribe quantity  and  character  of  prop- 
erty) of  the  value  of dollars, 

tlien  in  good  condition  to  be  trans- 
ported by   the   defendant  to ■■ 1 

another  station  along  said  defendant's 
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railroad.  The  defendant  by  its  said 
agent  received  said  (repeat  briefly  de- 
scription of  goods  received)  for  ship- 
ment as  aforesaid,  and  agreed  in  con- 
sideration of  the  sum  of  dol- 
lars paid  by  the  plaintiff  to  carry  and 
transport  the  same  and  deliver  it  safely 
and  in  good  condition  at  its  said  sta- 
tion at  — . 

That  each,  of  the  parcels  containing 

said   were    conspicuously 

marked  with  the  words  "keep  dry." 

That  the  plaintiff  knew  or  ought  to 

have  known  that  said  would 

be  damaged  and  made  worthless  by  al- 
lowing the'  same  to  become  wet. 

That  the  defendant  failed  and  neg- 
lected to  properly  care  for  or  transport 

said  and  by   reason   of   such 

failure  became  wet  and  was 

wholly  lost  to  the  plaintiff  to  his  dam- 
age in  the  sum  of  dolars. 

Wherefore,  etc. 

Complaint  Against  ifreight  Caiiier  for 
Loss  of  Stock  in  Transit  Through 
Negligence. 

The  plaintiff  complains  and  alleges: 

I.  (Allege  corporate  existence  of  de- 
fendant.) 

IL  That  at  all  times  herein  men- 
tioned the  defendant  was  a  common 
carrier  of  freight  for  hire  over  its 
railway  line  from  Ephrata,  in  the  state 
of  Washington,  to  St.  Paul,  in  the  state 
of  Minnesota. 

III.     That   on   the  day   of 

,    19 — ,    the    plaintiff    at    said 

Ephrata    delivered    to    the    defendant 

horses,   then   in   good   health 

and  condition,  of  which  he  was  the 
owner,  to  be  transported  by  it  oVSr  its 
said  line  of  railway,  in  consideration  of 
certain  tolls  to  be  charged  and  paid 
therefor;  that  the  defendant  accepted 
said  horses  for  such  transportation  and 
it  was  its  duty  to  transport  them  safe- 
ly over  its  own  line  of  railway  and 
connections,  and  deliver  them  in  good 
condition  to  the  consignee  at  their 
destination;  that  by  and  throug'h  the 
negligence  of  the  defendant  in  failing 
to  properly  feed,  water  and  care  for 
said  horses  in  course  of  transportation, 
twenty  of  said  horses  died  in  the  state 
of  Montana,  during  the  course  of  said 
transportation  by  the  defendant,  and 
were  and  are  a  total  loss  to  the  plain- 
tiff, and  the  rest  of  said  horses  were 
damaged  to  the  extent  of  dol- 
lars each;  that  the  horses  which  died 
were  of  the  reasonable  value  of 


dollars  each;  and  that  further  by  rea- 
son  of   the  premises,   the   plaintiff   has 

been  damaged  in  the  sum  of  — 

dollars.  Wherefore,  etc.  Based  on 
Smith  V.  Great  Northern  Ey.  Co.,  92 
Minn.  11,  99  N.  W.  47. 

Complaint  Under  Statute  for  Failuie  to 
Feed  and  Water  Cattle. 
Plaintiff    complains    against    the    de- 
fendant herein,  and  alleges: 

I.  (Allege  corporate  existence  of  de- 
fendant.) 

II.  That  at  all  times  herein  men- 
tioned the  said  defendant  corporation 
was  a  common  carrier  engaged  in  the 
business  of  carrying  live  stock  and  ani- 
mals in   the   states   of  ;    that 

on  the  day  qf  ,  19—. 

the    said    defendant    received    of    the 

plaintiff   at  ,  in   the   state   of 

-,  a  carload  of  cattle,  the  prop- 
erty of  the  plaintiff,  to  be  by  said  de- 
fendant transported  to ,  in  the 

state  of  ,  and  said  defendant 

issued  a  bill  of  lading  to  the  said  plain- 
tiff for  said  cattle,  in  which  said  bill 
of  lading  the  plaintiff  was  named  as 
consignee  and  the  destination  was  giv- 
en as ,  in  the  state  of  , 

and  the  plaintiff  was  from  the  date 
thereof  and  now  is  the  lawful  holder 
of  said  bill  of  lading. 

III.  That  it  became  tl^e  duty  of  the 
defendant  corporation  to  transport  said 

cattle  t6  the  plaintiff  at  -^ ,  in 

the  state  of  ,  and  it  was  the 

duty  of  the  defendant  corporation  not 
to  confine  the  said  cattle  in  its  cars  for 
a  longer  period  than  twenty-eight  con- 
secutive hours  without  unloading  the 
same  for  rest,  water  and  feeding  for 
a  period  of  at  least  five  consecutive 
hours,  unless  prevented  from  so  unload- 
ing by  storm  or  other  accidental  causes. 

Nevertheless  in  utter  disregard  of 
its  duty  in  this  behalf  the  said  defend- 
ant confined  said  cattle  in  its  cars  for 
a  longer  period  than  twenty-eight  con- 
secutive hours,  without  unloading  the 
same  for  rest,  water  and  feeding  for 
at  least  five  consecutive  hours,  although 
the  defendant  was  not  prevented  from 
so  unloading  the  same  by  storm  or 
other  accidental   causes. 

Whereby  and  by  reason  of  the  de- 
fendant corporation's  negligence  and 
utter  disregard  of  its  said  dtity  certain 
(here  state  number)  of  said  cattle  died, 
and  some  of  said  cattle  were  made 
lame,  and  all  of  said  cattle  were  made 
siek  and  were  thereby  greatly  injured 
and  damaged  by  reason  of  the  negli- 
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gence  and  aaid  breach  of  duty  of  said 
defendant  corporation;  all  to  the  plain- 
tiff's  damage  in  the  sum  of  

dollars.    Wherefore,  etc. 


FRIVOLOUS    AND    SHAlijt    PLEAI>- 
INGS 

[See  9  Standard  Proc.  525.] 

GAME  AND  FISH 

[See  generally  10  Standard  Proc.  306, 
et  seg.] 


GAMING 

[See  9  Standard  Proc.  527;   and  gen- 
erally 10  Standard  Proc.  314,  et  seq.] 


GASNISHMENT 

[See  9  Standard  Proc.  530.  See  also 
generally  10  Standard  Proc.  365, 
et  seq.] 

Findings  against  garnishee,  see  Find- 
ings AND  Conclusions. 

Pendency  of  garnishment  proceedings  in 
another  state,  see  Abatement,  Pleas 

01'. 

Answer  of  Garnishee  Stating  Facts  and 
Submitting  Liability  to   Court. 

(Title.) 
State  of  


county  ■*  i% , 

being  first  duly  sworn,  de- 


~poses  and  says:    That  on  the 

day  of  ,   19 — ,  lie  was  served 

with  a  garnishee  process  in  the  above 
entitled  action;  that  he  was  not  at 
that  time  and  is  not  now  in  any  way 
or  to  any  extent  indebted  to  defendant; 
that  the  only  facts  from  which  it  might 
be  contended  that  such  an  indebtedness 
or  liability  existed  are  as  follows,  to- 
wit:  (state  fully  all  the  facts  upon 
which  liability  might  be  founded). 

Deponent  further  says,  that  he  did 
not  have  at  the  time  of  the  service  of 
the  aforesaid  process  upon  him,  and 
does  not  now  have  in  his  possession 
or  under  his  control  any  real  or  per- 
sonal property,  effects  or  credits  be- 
longing to  the  said  defendant,  except 
as  above  stated,  and  he  thereby  submits 
the  question  of  his  liability  as  garni- 
shee to  this  honorable  court. 
(Jurat.) 


Answer  of  Interpleader  by  Gamisliee. 
(Title  and  venue.) 

(Begin  as  in  preceding  form  to  point 
where  statement  of  facts  as  to  indebt- 
edness is  made.) 

Affiant  admits  that  he  is  indebted  in 

the  sum  of dollars  upon  (state 

the  nature  of  the  indebtedness) ;  but 
aflSant  further  says  that  the  defendant 
claims  that  the  said  debt  is  due  to  him 

from   this  affiant,   while   one  , 

who  resides  at  ,  in  the  county 

of  ,  and   state   of  , 

claims  that  the  said  debt  is  due  to  him 
from  affiant. 

Affiant  further  says  that  he  has  in 
his  possession  and  under  his  control 
the  following  described  personal  prop- 
erty, to-Wit:   (describe  same);  that  the 

defendant  and  said each  claim 

to  be  the  owner  and  entitled  to  the 
same. 

That  affiant  is  not  in  collusion  with 
either  of  the  said  claimants,  and  is 
unable  to  determine  which  of  said 
claimants  is  entitled  to  said  property; 
that  he  makes,  this  affidavit  as  an  an- 
swer to  said  garnishment,  and  also  as 
a  motion  that  said  be  inter- 
pleaded as  a  defendant  in  this  garni- 
shee action  and  that  affiant  may  pay 
said  sum  and  deliver  said  property  into 
court  and  have  a  receipt  therefor  and 
be  thereby  forever  discharged  from  all 
liability  to  either  of  said  parties  for 
the  same. 
(Jurat.) 

Order  Interpleading  Claimant  to  Froi>- 
erty  in  Gamisliee's  Possession. 

(Title.) 

On  reading  and  filing  the  affidavit  of 

,  garnishee  in  this  action,  a  id 

on    motion    of   ,   attorney    foi 

said  garnishee: 

It   is   ordered   that   (the 

claimant)  be  interpleaded  as  defendant 
ill  this  garnishee  action. 

That  notice  thereof,  signed  by  the 
plaintiff's  attorney,  setting  forth  the 
facts  upon  which  this  order  is  baaed, 
be  served  on  said  claimant  so  inter- 
pleaded together  with  a  copy  of  this 
order. 

That  after  service  of  said  notice,  to- 
gether with  a  copy  of  this  order,  the 
said  garnishee  is  to  pay  to  the  clerk 
of  this  court,  the  sum  of/ dol- 
lars,   which    said    sum    is    the    amount 

claimed  by  said  and  by  the 

defendant  herein  and  a  receipt  there- 
for from  the  clerk  shall  be  a  full  and 
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complete  discharge  .  of  said  garnishee 
from  all  liability  to  any  party  for  the 
amount  so  paid.  That  the  amount  so 
paid  shall  be  held  by  the  clerk  sub- 
ject to  the  further  order  of  the  court. 
That  said  notice  and  a  copy  of  this 
order  be  served  on  the  said  claimant 
by  delivering  a  copy  of  said  notice  and 
this  order  to  him  personally. 

Judgment  in  Faror  of  G-amishee  for 

Costs. 

(Title.) 

This  action,  being  at  issue  between 

the    plaintiff    and   ,    garnishee 

therein,  and  having  been  tried  at  said 
term  by  the  court,  a  jury  trial  having 
been  duly  waived,  and  the  court  hav- 
ing filed  its  findings,  wherein  it  finds 
as  facts  that  the  answer  of  said  gar 
nishee    is   true    and   as   conclusions   of 

law  that  said  is  not  liable  as 

garnishee  and  ordered  judgment  ac- 
cordingly (or  the  jury  having  returned 
a  verdict  therein  wherein  it  is  found 
that  [insert  substance  of  verdict]  and 
the  court  having  ordered  judgment  for 
the  garnishee  upon  said  verdict). 

Now  on  the  motion  of  ,  at- 
torney for  said  garnishee,  it  is  ordered 

and  adjudged  that  the  said do 

have  and  recover  of  the  said  plaintiff 

the  sum  of  dollars,  his  costs 

as  taxed  and  allowed  herein. 


GENERAL  ISSUE  AND  GENERAL 
DENIAL.— See  9  Standard  Peoc. 
533.    See  also  Answers  ;  Denials. 


GIFTS 

[See  generally  10  Standard  Proo.  604, 
et  seq.} 


GRAND  JURY 
[See  9  Standard  Proc.  536.] 


GUARANTY 

[See  9  Standard  Proc.   538.    See  also 
10  Standard  Proc.  683,  et  seq.] 

Complaint  by  a  Transferee  of  the  Prin- 
cipal Obligation. 

That  on  or  about  the  day 

of  ,  19 — ,  one  made 


and  delivered  to  one 


his  cer- 


tain  promissory  note   in  writing;    that 
said  note  was  for  the  sum  of  ■ 


dollars  and  payable  to  said  -, 

or  order, days  after  date. 

That  on  or  about  the  day 

of ,  19 — ,  the  defendant  herein 

executed  and  delivered  to  said 


a  certain  instrument  in  writing,  by  the 
terms  of  which  he  guaranteed  to  whom 
it  might  concern  the  payment  of  said 
note,  said  written  guaranty  being  in 
the  words  and  figures  following,  to- 
wit:  (insert  copy  of  guaranty). 

That  on  or  about  the  day 

of   :,   19 — ,    the    said   

indorsed  and  delivered  said  note  to  the 
plaintiff;  that  at  the  same  time  and  for 
the  same  consideration  as  hereinafter 
set  forth  the  said  also  trans- 
ferred and  delivered  to  the  plaintiff 
herein  the  said  guaranty  of  the  de- 
fendant. 

That  for  and  in  consideration  of  the 
endorsement  of  said  note  and  the  trans- 
fer of  said  guaranty  to  the  plaintiff 
and  at  the  same  time  of  said  endorse- 
ment and  transfer,  the  plaintiff  in  con- 
sideration of  and  relying  upon  said 
guaranty,    sold    and    delivered   to    said 

goods   wares  and  merchandise 

to  the  value  of dollars. 

That  said  note  became  due  and  pay- 
able by  its  terms  on  the  ^ —  day 

of  ^   19 — J   ijut   the   same   was 

not  paid,  of  all  of  which  the  defendant 
had  due  notice;  that  the  defendant, 
though  often  requested,  neglects  and 
refuses  to  pay  said  notes  in  accord- 
ance with  the  terms  of  his  said  instru- 
ment of  ."•uaranty. 

Whereijt-e,  etc. 


GUARDIAN  AD  LITEM 

[See  9  Standard  Proc.  541,  and  also, 
generally,  10  Standard  Proc.  703,  et' 
seq.] 

Petition  hy  on  tehalf  of  infant  for  re- 
moval of  general  guardian,  see  Guard- 
ian AND  Ward. 

Petition  in  Case  of  Non-resident  Infant 
Defendant. 

(Title.) 
To  the 
of  — 


court   of   the   county 


-,  state  of 


The  petition  of 


-,  the  plain- 


tiff  in   the   above   entitled   action,   re- 
spectfully shows: 

That  the  above  entitled  action  has 
been  commenced  and  is  nbw  pending 
in  the  aforesaid  court,  for  the  purpose 
of    (state    briefly    the    purpose    of   the 
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action),  that  the  defendant is 

a  necessary  and  proper  party   to  said 

suit;  that  said is  a  minor  and 

not  a  resident  of  this  state  and  has 
no  general  guardian  within  this  state. 

mat  no  appearance  by  or  on  behalf 

o±  said has  been  entered  in 

this  action;  that  no  application  for 
the  appointment  of  a  guardian  ad  litem 
has  been  made  by  him  or  on  his  behalf 
to  the  best  of  the  petitioner's  knowl- 
edge and  belief. 

Wherefore  your  petitioner  prays  that 
,  who  is  a  competent  and  re- 
sponsible person,  be  appointed  guardian 
ad  litem  of  the  said  defendant  for  the 
purposes  of  this  suit. 
(Verification.) 

Consent  to  Act 

(Title  and  venue.) 

,   being  first    duly   sworn, 

says:    That  he  resides  at  ,  in 

said  county  of ;  that  he  is  the 

general  guardian  of  ,  an  in- 
fant (or  incompetent)  named  in  the 
foregoing  petition  (or  that  said 


has  no  guardian) ;  that  affiant  believes 
he  is  fully  competent  and  qualified  to 
properly  understand  and  safeguard  the 
rights'  and  interests  of  the  said  infant 
(or  incompetent)  as  guardian  ad  litem 
in  the  manner  set  forth  in  said  fore- 
going petition;  that  he  is  not  in  any 
manner  adversely  interested  to  the 
rights  or  interests  of  said  infant  (or 
incompelient)  in  said  matter;  that  he 
is  not  in  any  way  connected  in  busi- 
ness with  the  adverse  party  or  his 
counsel;  that  he  is  financially  respon- 
sible to  answer  for  any  liability  he 
may  incur  as  such  guardian  ad  litem; 
and  that  he  hereby  consents  to  act  as 
such  guardian  ad  litem. 
(Jurat.) 


GUARDIAN  AND  WABD 

See  9  Standard  Proc.  546,  and  also 
generally,  10  Standard  Proc.  776,  et 
seq.} 

Complaint  to  compel  account  after  ter- 
mination of  guardianship,  see  Account 
AND  Accounting. 

Decree  removing  disabilities  oj  minor, 
see  Infants 

ior  account,  see  account  iy  administta- 
toi  01  executot,  undei  Decedents - 
Estates 

yon-:)oindei  oj  piaintif'i  guardian^  see 
Abatement,  Pleas  of. 


Order  Prescribing  Notice  of  Hearing 
Petition  for  Appointment  of  Quard- 
laa  of  Minors. 

(Title.) 

It  is  ordered  by  the  court  that  notice 
of  the  time  and  place  of  hearing  the 
petition  of  for  the  appoint- 
ment of  as  guardian  of  the 

person    (and   estate)    of  ,  a 

minor  child   of  ,  be  given  to 

— ,   who   has   custody   of   said 

minor,  and  to  ,  relatives  of 

said  minor,  by  notice  served  personally 

upon    said    persons    at    least    

days  be'^ore  the  time  of  such  hearing, 

which  hearing  is  set  down  for  — 

day   of  ,   19—,   at  

o'clock,  in  the  noon  of  said  day, 

at  the  court  room  of  this  court. 

Notice  of  Application  for  Letters  of 
Guardianship. 

(Title.) 

Notice  is  hereby  given  that 

has  filed  with  the  clerk  of  this  court 
a  petition  praying  for  letters  of  guard- 
ianship of  the  person   (and  estate)   of 

,  a  minor;  and  that  the 

day  of ,  19 — ,  at  

o'clock  in  the  noon  of  said  day  at 

the   court   room   of   said    court   at   the 

court  house  in  the  county  of  , 

has  been  fixed  by  said  court  for  a 
hearing  on  said  petition,  at  which  time 
and  place  any  person  interested  in  said 
petition  may  appear  and  show  cause 
why  the  prayer  of  said  petition  should 
not  be  granted. 

Order  Appointing  Guardian. 

(Title.) 

The  petition  of 
pointment  of 


for  the  ap- 
as  the  guardian 


of  the  person  (and  estate  of) 
coming  on  regularly  this  day  to  be 
heard,  and  it  appearing  that  notice  of 
said  hearing  has  been  duly  given  as 
directed  by  the  court,  and  required  by 
law,  the  court,  after  hearing  the  evi 
dence,   grants  said  petition. 

It  is  therefore  ordered  bj   the  court 

that   -1 be    appointed   guardian 

of  the  person  (and  estate)  ot  the  said 
■,  and  that  letters  of  guardian- 


ship   be    issued    accordingly    upon    his 

giving    bond   to   said   ■ —   in   the 

sum    ot   dollars,    and    taking 

the  path  »»  required  by  l?iw. 
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Petition  for  Allowance  for  Education 
and  Maintenance  of  Ward. 

(Title.) 
To  the 
of  


court  of  the  county 


The  petition  of 
shows: 


-,  state  of 


respectfully 


That  your  petitioner  is  the  duly  ap- 
pointed, qualified,  and  acting  guardian 

of  the  person  and  estate  of  , 

a  minor  (that  said  minor  has  a  father 
living,  if  such  be  the  case) ;  that  it  is 
for  the  best  interest  of  said  minor  that 

he  be   educated  at  — ;   that  the 

sum    of    r-    dollars    ($ ) 

per  quarter  (^or  per  annum)  will  be  re- 
quired to  pay  for  his  tuition,  mainte- 
nance, necessary  school  books,  etc., 
while  attending  said  institution  (that 
the  father  of  said  minor  is  unable 
financially  to  expend  said  sum  for  the 
education  and  maintenance  of  said 
minor  either  at  said  institution  or  other 
suitable  place) ;  that  said  minor  has 
property,  the  income  of  which  is  amply 
sufficient  for  his  maintenance  and  edu- 
cation as  aforesaidi 

Wherefore,  your  petitioner  prays  that 
this  court  issue  an  order  authorizing 
the  said  guardian  to  expend  said  sum 

of    dollars    ($ )    per 

quarter  (or  per  annum)  for  the  mainte- 
nance and  edueatjon  of  said  ward  as 
aforesaid. 

Petition  for  RemoTal  of  Guardian. 

(Title.) 

The  petition  of  ,  „„  ^„^^„„, 

by  his  next  friend  (or  guardian  ad 
litem) ,  respectfully  sets  forth: 

That  on  the  -^ day  of  , 

19 — , was  duly  appointed  as 

guardian  of  the  person  (and  estate)  of 
said  . 

That  thereafter  and  on  the  

day   of  — ,   19 — ,   said 


Petition  by  Person  Arrested  for  Debt. 

Title.  I 

To  the court  of coun- 
ty, state  of 


The  petition  of 


of 


-,  an  infant. 


dtliy    qualified   as   such   guardian. 

That  (etc.  stating  fully  facts  show- 
ing   ground   for   removal). 

Wherefore,  petitioner  prays  that  said 

— ; be   removed   as   guardian   of 

said  ,  that  his  letters  of  guard- 
ianship be  revoked,  and  for  such  other 
and  further  relief  as  to  the  court  may 
seem  just. 


HABEAS    CORPUE 

[Afi6  .-  Standard  Proc.  0.56,  and  see 
genemliy  ,10  Standard  Pkoc.  908,  et 
stq} 


respectfully  shows: 

That  he  is  imprisoned  and  restrained 

of   his   liberty   by  at    (state 

place  of  confinement)  in  said  county. 
That  your  petitioner  is  not  committed 
or  detained  by  virtue  of  the  final  judg- 
ment or  order  of  any  competent  tribunal 
of  civil  or  criminal  jurisdiction.  That 
the  cause  or  pretense  of  said  confine- 
ment or  restraint  is  as  follows,  to-wit: 

On  the day  of ,  19—, 

one filed  with ,  a  jus- 
tice of  the  peace  in  and  for  the  town- 
ship  of   ,   in   said    county,   an 

affidavit,  a  copy  of  which  is  hereto  at- 
tached and  made  a  part  of  this  peti- 
tion marked  "Exhibit  A";  that  there- 
upon the   said  issued  a  w;rit 

under  and  by  virtue  of  which • — , 

the  sheriff  of county,  arrested 

the  body  of  the  petitioner  and  still 
restrains  the  petitioner  of  his  liberty. 
The  claim  upon  which  said  writ  and 
afBdavit  were  filed  and  issued  was  a 
claim  arising  out  of  contract  between 

the  petitioner  and   said  ,   and 

said  affidavit  does  not  set  forth  suffi- 
cient facts  upon  which  to  issue  capias 
in  a  civil  action,  in  that  it  does  not 
allege  that  (set  forth  deficiencies  of 
affidavit  in  full) ;  and  said  affidavit  is 
deficient  in  other  manner  and  matters. 
Wherefore,  petitioner  prays  that  a 
writ  of  habeas  corpus  may  issue  di- 
rected   to    said   ,    commanding 

him  that  he  have  the  body  of  the 
petitioner,  by  him  imprisoned  and  de- 
tained, together  with  the  time  and 
cause  of  such  imprisonment  and  deten- 
tion before  said  court,  to  do  and  re- 
ceive what  shall  then  and  there  be  con- 
sidered concerning  the  said  peJtitioner 
ill  pursuance  of  the  statute  in  such 
case  provided.  Based  on  Booraem  v. 
Wheeler,  12  Vt.  311. 

Petition  by  Person  Detained  Under  Im- 
migration Laws. 
(Title.) 

To   the  court   of   the   county 

of  ,  state  of  : 

The  petition  of respectfully 

shows : 

That  said is  imprisoned  and 

unlawfully    detained   by  ,   the 

Steam- 
-  is 


general  manager  of  the 

boat   Company;    that   said  -   »„ 

not  committed  or  detained  by  virtue  of 


HABEAS  CORPUS 


101 


the  final  judgment  or  order  of  any 
competent  tribunal,  civil  or  criminal, 
or  by  virtue  of  an  execution  issued  upon 
said  judgment. 

That  he  is  a  resident  and  citizen  of 

the   United    States,   born    in 

of  parents  domiciled  there. 

That  the  cause  or  pretense  of  his 
said  confinement  and  detention  is  that 

on  the  — day  of  ,  19—, 

the  petitioner  left  said  for  a 

that  on 
19- 


temporary   visit   to 

tl>e day   of      ,     ^„— , 

upon  his  return  to  the  United  States 
from  said  temporary  visit,  his  right  to 
,  land  in  the  United  States  was'  denied 
and  he  was  arrested  and  detained  as 
an  alien.  That  the  commissioner  of 
immigration  after  a  hearing  at  the  port 
of  refused  to  allow  the  peti- 
tioner to  land^  that  upon  an  appeal 
from  said  decision  to  the  department 
of  commerce  and  labor,  said  decision 
was  afBrmed.  That  thereupon  the  peti- 
tioner  was    placed    in    the    custody    of 

the Steamship  Company  to  be 

sent  to  ;  that  he  is  now  in  the 

custody  of  and  unlawfully  detained  by 

said  Steamship  Company. 

The  petitioner  further  shows:  that 
the  petitioner  was  hindered  and  pre- 
vented by  the  officials  and  agents  of 
said  commissioner  of  immigration  from 
obtaining  testimony  for  and  producing 
the    same    at    said    hearing,    especially 

that  of and ,  both  of  said 

persons   being   familiar   with 

(state  facts) ;  that  had  the  petitioner 
been  given  a  reasonable  and  proper  op- 
portunity he  could  have  produced  at 
said  hearing  incontrovertible  and  over- 
whelming evidence  that  he  was  born  in 
the  United  States  and  had  always  re- 
sided therein,  until  his  departure  on 
said  temporary  visit  as  aforesaid. 

That  the  petitioner  was  arbitrarily 
denied  such  a  hearing  or  an  opportunity 
to  prove  his  right  to  enter  the  country 
or  to  produce  the  testimony  aforesaid 
at  said  hearing. 

Wherefore,  your  petitioner  prays  that 
a  writ  of  habeas  corpus  may  issue  di- 
rected to ,  the  general  manager 

of  said  Steamship   Company, 

commanding  him  that  he  have  the  body 

of  the  said ,  by  him  imprisoned 

and  detained,  together  with  the  time 
and  cause  of  such  imprisonment  and 
detention,  before  said  court  to  do  and 
receive  what   shall  then_  and   there  be 

considered  concerning  said  ,  in 

pursuance  of  the  statute  in  such  case 
provided.  Based  on  Chin  Yow  V.  United 


States,   208  U.   S.   8,  28  Sup.  Ct.   201, 
52  L.  ed.  369. 

Petition  on  Behalf  of  Person  Detained 
as  Insane. 

(Title.) 
To  the 
of  — 


court  of  the  county 


-,  state  of 


of  the 


The  petition  of 
of ,  in  the  county  of 


and  state  of 


-,  who  makes  and 


verifies    this    petition     on    behalf     of 

of  ,  in   said   county, 

respectfully  shows:  That  said 


is  imprisoned  and  restrained  of  his  lib- 
erty by ,  the  superintendent  of 

the  State  Insane  Hospital  (or  other 
proper  title  of  the  institution)  at 
(name  place  of  confinement  and  name 
of  institution)  in  said  county;  that 
said  is  not  committed  or  de- 
tained by  virtue  of  the  final  judgment 
or  order  of  any  competent  tribunal  of 
civil  or  criminal  jurisdiction,  or  by 
virtue  of  execution  issued  upon  such 
order  or  judgment. 

That  on  or  about  the  day 

of   ,    19 — ,    the    said   

was  duly  committed  to  said  State  In- 
sane Hospital  (or  other  institution)  as 
an  insane  person  and  from  thence  hith- 
erto he  has  been  confined  and  restrained 
in  said  hospital. 

That  hfe  is  now  fully  restored  to  his 
reason  and  understanding  and  is  now 
wrongfully  and  unlawfully  restrained 
of  liberty. 

Wherefore,  your  petitioner  prays  that 
a  writ  of  habeas  corpus  may  issue  di- 
rected   to    said    commanding 

him  that  he  have  the  body  of  the  said 
by    him    imprisoned    and   de- 


tained, together  with  the  time  and 
cause  of  said  imprisonment  and  deten- 
tion, before  this  court  (or  ^eer,  nam- 
ing him)  to  do  and  receive  what  shall 
then  and  there  be  considered  concern- 
ing the  said  in  pursuance  of 

the  statute  in  such  case  made  and  pro- 
vided. 
(Verification.) 

Adapted  from  Gresh's  Case,  12  Pa. 
Co.  Ct.  295. 

Answer  to  Petition  and  Writ  for  Cus. 
tody  of  Child. 

(Title.) 

Now  come  the  respondents  and  an- 
swering the  petition  and  writ  and  mak- 
ing  return    thereto,    say: 

That  they  have  in  their  custody  and 
control  the  child  ,  mentioned 
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in  said  petition,  under  the  authority 
and  by  reason  of  (set  forth  the  author- 
ity and  reason  of  their  having  said 
child  in  their  custody  and  control). 

Said  respondents  deny  that  (making 
appropriate  denials). 

Wherefore,  etc. 
(Verification.) 


HAWEEBS  AND   FEDDLEBS 

[See   9   Standard   Proc.    563,   and  also 
10  Standard  Pkoc.  968,  et  seq.l 


HEALTH 

[See  9  Standard  Proc.  565,  and  also 
generally  10  Standard  Pkoc.  977,  et 
seq.J 

Indictment  for  poisoning,  see  9  Stand- 
ard Peoc.  579,  et  seq. 

Indictment  for  practicing  profession 
without  license,  see  9  Standard  Pboc. 
789. 

Indictment  for  selling  drugs  without 
license,  see  9  Standard  Pboc.  564. 

Writ  of  Certiorari  to  Board  of  Health. 

(Title.) 

The   people   of   the   state   of   

to 


,  , 

(etc.),  as  and  comprising  the  Board 

of  Health  of  the  county  of  

state  of  : 

Whereas  upon  the  verified  petition  of 

,  that  the  Board  of  Health  of 

the  county  of ,  state  of , 

on  the day  of ,  19 — , 

without  authority  or  jurisdiction  in  the 
matter  made,  passed  and  adopted  a 
resolution  and  order  in  writing,  pur- 
porting to  (set  forth  the  act  complained 
of  as  being~in  excess  of  the  jurisdiction 
of  the  board). 

And  whereas  it  further  appears  to 
the  court  by  the  said  verified  petition 
that  your  proceedings  in  the  passage 
and  adoption  of  the  said  resolution  and 
order  were  without  authority  and  in  ex- 
cess of  your  jurisdiction,  for  the  fol- 
lowing reasons  (set  forth  in  detail  the 
reasons). 

And  whereas  in  like  manner  it  fur- 
ther appears  to  the  court  that  the  party 
plaintiff  and  petitioner  herein  is  a  party 
in  interest  and  beneficially  interested 
herein  in  this  (set  forth  facts  showing 
petitioner's  interest);  that  there  is  no 
appeal  from  said  resolution  and  order, 
or  either  thereof;  nor  any  plain,  speedy 


or  adequate  remedy,  and  ,the  court  be- 
ing willing  that  your  proceeding  in  the 
premises  and  all  matters  appertaining 
thereto  should  be  certified  and  returned 

unto   the   said   court   of   the 

county  of  ^ ,  state  of  : 

Now,  therefore,  you  are  hereby  com- 
manded to  certify,  or  cause  to  be  cer- 
tified   and    returned    to    this    court    on 

the  day  of  ,  19 — ,  at 

o'clock   —   m,   at   the  cOurt 

room  thereof  in  the  court  house  in  the 

city  of  -,  annexed  to  this  writ, 

a  full,  true  anu  correct  transcript  of 
all  the  papers,  x-ecords,  and  files  in 
your  possession  or  under  your  control, 
including  the  pro''«edings  of.  the  said 
Board  of  Health  and  all  the  evidence 
taken  by  or  for  ycu  or  said  board  in 
said  matter  of  (set  forth  matter  com- 
plained of  as  in  excess  of  authority  and 
jurisdiction  of  the  board  as  stated 
above)  in  order  that  the  same  may 
be  reviewed  by  this  court  and  such 
action  be  taken  thereon  as  of  right 
should  be  taken  and  done.  And  have 
you  then  and  there  this  writ. 

Witness,  etc. 

Complaint  Against  Druggist  for  ITeg- 
ligently  Selling  Poison. 

The  plaintiff  in  the  above  entitled  > 
action,  as  administrator  of  the   estate 

of  said ,  complains  against  the 

defendant  herein  and  alleges: 

That  on  the day  of , 

19 — ,  the  plaintiff  applied  to  the  de- 
fendant at ,  who  was  then  and 

there  engaged  in  the  business  of  sell- 
ing drugs  and  medicines  and  filling  pre- 
scriptions, which  application  was  then 
and  there  made  to  the  defendant 
through  his  agent  ,  and  re- 
quested the  defendant  through  his  agent 
aforesaid  to  put  up  and  sell  to  him 
twenty  cents  worth  of  the  oil  of  sweet 
almonds,  to  be  administered  to  his  wife 
as  a  physic,  and  the  defendant  by  his 

said    agent   ,    then    and    there 

undertook  to  fill  said  order  and  to  sell 
to  the  plaintiff  said  medicine  for  his 
wife  as  aforesaid.  And  the  defendant, 
by  his  said  agent,  did  then  and  there 
pretend  to  fill  said  order  and  to  sell  to 
the  plaintiff  said  twenty  cents  worth 
of  the  oil  of  sweet  almonds,  as  re- 
quested by  the  plaintiff;  yet  the  defend- 
ant, by  his  said  agent,  did  so  careless- 
ly and  negligently  put  up  said  medicine 
and  make  said  sale,  that  instead  of 
putting  up  the  oil  of  sweet  almonds, 
as  was  called  for,  he  put  up  and  sold 
to  the  plaintiff  twenty  cents  worth  of 
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a  certain  poisonous  drug  called  the  oil 
of  bitter  almonds,  to-wit:  about  one- 
half  ounce  thereof.  And  the  same  was 
■wrongfully,  negligently  and  carelessly 
sold  and  delivered  to  the  plaintiff  for 
his  said  wife  by  the  defendant,  by  his 
said  agent,  instead  of  the  medicine 
called  for  by  the  plaintiff  as  aforesaid. 

^^^ ,  the  wife  of  the  plaintiff, 

without  any  fault  on  her  part,  took  the 
said  oil  of  bitter  almonds  so  put  up 
and  sold  by  the  defendant  as  aforesaid, 
in  the  same  manner  and  quantity  that 
she  would  have  taken  the  oil  of  sweet 
almonds  and  at  the  same  time  suppos- 
ing it  to  be  such,  and  afterwards  on, 
to-wit,  the  day  of 


19,   the    said 


died    from    the 


effects  of  said  oil  of  bitter  almonds, 
so  sold  by  the  defendant  and  so  taken 
by  her  as  aforesaid.     And  the  plaintiff 

says    that    on    the   day   of 

,  19 — ,  he  was  duly  appointed 

and  qualified  as  administrator  of  the 
estate  of  said  and  that  said 


left   her   husband,   the  plain- 
tiff herein,  and  two  children  

and as  her  next  of  kin,  to  the 

damage   of  the   plaintiff  and    the    said 

next    of   kin   in    the    sum    of   

dollars.  i 

Wherefore,   etc.     Based  on  Davis  v. 
Guarnieri,  45  Ohio  St.  470,  15  NE  350. 


HEARING 

[See   9  'Standard    Peoc.    565,  and  also 
generally    11    Standard   Proc.    1,    et 


HEIRSHIP.  - 


See    INHEEITANCE. 


HIGHWAYS,     STREETS     AND 
BRIDGES 

[See  9  Standard  Pkoc.  569,  and  gen- 
erally   11  Standard  Peoc.  32,   et  seq. 

See  also  Eminent  Domain;  Injuries 
TO  Persons  and  Propeett;  Motor 
Vehicles;  Negligence;  Special  As- 
sessment.] 

Complaint    To    Restrain    Opening    of 
Highway  Defectively  Laid  Out. 

(Title.)  . 

The  plaintiff  complains  and  alleges: 

That   on  and ,  prior  to   the   

day  of ,  19—,  the  plaintiff  was 

and  is  the  owner  and  in  possession  of 


a  certain  tract  or  parcel  of  land  de- 
scribed as  follows,  to-wit:  (describe 
land). 

That  on  the  —. ^  day  of , 

]9 — ,  a  petition  presented  to  the  super- 
visors (or  other  officers)  of of 


-,  signed  by  more  than  ■ 


pray- 


freeholders  of  the  said 
ing  that  a  highway  be  laid  out  as  fol- 
lows, to-wit:  (describe  the  proposed 
highway  and  give  terminals),  which 
said  highway  if  laid  out  would  run 
over  and  through  the  land  of  the  plain- 
tiff   hereinbefore    described. 

That  upon  the  filing  of  said  petition 
the    supervisors    (or    other    officers)    of 

said  (set  forth  in  detail  the 

action  taken  by  the  board  of  super- 
visors or  other  officers  on  the  petition), 
and  made  and  signed  an  order  purport- 
ing to  lay  out  said  highway  in  accord- 
ance with  said  petitioii  in  which  said 
order  said  highway  was  described  as 
follows,  to-wit:  (give  description  of 
highway  as  in  the  order  laying  out). 

That  said  highway  as  laid  out,  runs 
over  and  through  the  land  of  the  plain- 
tiff herein;  that  the  plaintiff  never  con- 
sented to  the  making  of  said  order 
laying  out  the  said  highway,  nor  made 
any  agreement  with  the  said  super- 
visors (or  other  officers)  concerning  the 
damages  sustained  by  him  by  reason  of 
the  laying  out  of  said  highway;  that 
said  supervisors   (or  other  officers)   by 

an  order  made  on  the  day  of 

,  19 — ,  pretended  to  assess  the 

damages  from  the  laying  out  of  said 
highway,  and  awarded  as  such  dam- 
ages to  the  plaintiff  the  sum  of 

dollars. 

That  on  the day  of , 

19 — ,  the  said  supervisors  (or  other 
officers)  gave  notice  in  writing  to  the 
plaintiff  requiring  him  to  remove  the 
fences  upon  his  said  land  within  the 
bounds  of  said  proposed  highway  as 
aforesaid;  that  it  is  the  intention  of 
said  supervisors  (or  other  officers)  and 
they  so  threaten  that  if  the  plaintiff 
does  not  remove  his  said  fences  on  or 

before   the  day  of  , 

19' — ,  they  will  cause  the  same  to  be 
removed  and  to  open  said  highway,  in 
case  the  plaintiff  does  not  comply  with 
said  order. 

That  by  reason  of  the  following  facts 
(set  out  in  detail  the  wrongful  acts  of 
the  supervisors  or  those  done  in  excess 
of  authority)  their  said  orders  are  null 
and  void;  that  by  reason  of  said  facts 
the  said  supervisors  (or  other  office,rs) 
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have  no  legal  right  to  cause  the  re- 
moval 6f  the  plaintiff's  said  fences; 
that  notwithstanding  this,  unless  re- 
strained by  this,  court  said  supervisors 
(or  other  officers)  will  remove  the  said 
fences  and  open  said  highway,  to  the 
great  and  irreparable  injury  of  the 
plaintiff  herein;  that  plaintiff  has  no 
adequate  aiid  complete  remedy  at  law. 
Wherefore,  the  plaintiff  prays  judg- 
ment that  the  said  order  laying  out 
said  pretended  highway,  be  declared 
null  and  void  and  that  said  supervisors 
(or  other  officers)  and  their  successors 
in  office  be  perpetually  enjoined  from 
removing  the  plaintiff's  said  fences 
within  the  limits  of  said  proposed  high- 
way or  any  part  of  said  fences  and 
from  opening  said  highway;  and  for 
such  other  and  further  relief  as  may 
be  equitable,  together  with  the  costs 
of  this  action.  Based  upon  Euhland  v. 
Jones,  55  Wis.   673,  13   NW   689. 

Complaint  Against  City  and  Individual 
for  Damages  Caused  by  Frightening 
Horse  on  City  Streets. 

I.  (Allege  corporate  existence  of 
city). 

II.  (Allege  statutory  conditions 
precedent  to  suit-  against  city — such  as 
notice  or  presentation  of  claim.  See  9 
Standard  Proc.  857.) 

III.  That  prior  to  the  time  herein- 
after mentioned  the  defendant  city 
negligently  and  carelessly  licensed  and 
knowingly  permitted  upon  its  said 
streets  the  use  and  operation  of,  and 

defendant    maintained      and 

operated  (here  describe  the  appliance 
and  its  method  of  operation) ;  which 
said  apparatus  and  the  operation  there- 
of, in  its  ordinary  use  as  aforesaid,  was 
calculated  to  frighten  horses  of  ordi- 
nary gentleness  and  to  render  them 
unmanageable  and  dangerous. 

IV.  That   on    the   day    of 

19 — ,  while  the  plaintiff  was 


ly,  wantonly  and  maliciously  set  fire 
to  and  burn  a  bridge  (or  public  bridge), 
the  property  of  in  case  of  private 
bridge,  state  name  of  owner;  in  ease 
of  public  bridge,  ownership  need  not 
be  averred,  but  say,  a  public  bridge, 
erected  by  authority  of  law,  over  a 
public  road  at  [describing  place  where 
bridge  is  located  and  if  bridge  known 
by  particular  name,  give  it]). 
(Conclusion.) 

See  Duncan  v.  State,  29  Fla.  439,  444, 
10  So.  815. 


HOMESTEADS    AND    EXEMPTIOKS 

[See  9  Standard  Proc.  571,  and  also 
generally   11    Standard  Proc.  284.] 

Affidavit  iy  hanhrv/pt  as  to,  see  Bank- 
ruptcy Proceedings. 

Order  setting  apart  recorded  homestead, 
see  Decedents'  Estates. 

Petition  to  set  aside  in  probate  cowrt, 
see  Decedents'  Estates. 

Petition  to .  vest  homestead  in  survivor, 
see  Decedents'   Estates. 


lawfully  driving  in  and  upon  the  said 
streets  (and  in  the  exercise  of  due 
care  on  his  part),  his  horse  took  fright 
at  said  apparatus  and  became  wholly 
unmanageable,  whereby  plaintiff  was 
thrown  from  his  carriage  and  greatly 
injured  to  his  damage  in  the  sum  of 
dollars.      Wherefore,    etc. 

Indictment  for  Burning  Bridge. 

(Caption   and    commencement.) 

That  on  the day  of , 

19 — ,  at  and  in  the  county  of  , 

state    aforesaid,    with    force 

and  arms  did  then  and  there  unlawful- 


HOMICIDE 

[See  9  Standard  Proc.  573,  and  gen- 
erally 11  Standard  Proc.  568,  et  seq. 
See.  also  Indictment  and  Informa- 
tion.] 


HUSBAND   AND   WIFE 

[See   9   Standard   Proc.   587,   and  also 

generally   11  Standard  Proc.  694,    et 

seq.'] 
Alienation  of  affections,  see  Alienating 

Affections. 
Commwnity  property,  petition  to  vest  in 

survivor,  see  Decedents'  Estates. 
Dower,  see  Dower,  Proceedings  To  Ee- 

COVER. 

Petition  To  Become  a  Sole  Trader. 

(Title.) 

The    petition    of 
fully  shows: 


-,    respect- 


That  she  is  a  married  woman,  the 
wife  of  . 

That  she  is  now  and  has  been  for 
six  months  next  preceding  the  filing 
of  this' petition  a  resident  of  said  coun- 
ty of ,  state  of  . 

That  she  is  desirous  of  becoming  a 
sole  trader  under  the  provisions  of 
(state  title  of  act  governing),  and  of 
obtaining  a  decree  authorizing  her  to 
carry  on,  in  her  own  name  and  on  her 
own  account,  in  said  county  and  statOj 
the  business  hereinafter  mentioned. 
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That  she  makes  this  application  in 
good  faith,  to  enable  her  to  support 
herself  and  others  dependent  upon  her 
tor  support,  to-wit:  (giving  their  names 
and  relation). 

That  she  does  not  receive  sufficient 
support  from  her  said  husband  for  the 
reason  that  (state  causes  of  insufScient 
support,   if   known). 

That  the  reason  why  a  divorce  is 
not  sought  from  her  said  husband  is 
because  (state  reasons). 

That  the  nature  of  the  business  pro- 
posed to  be  conducted  is  (state  general 
nature  of  business). 

That  the  capital  (if  any)  to  be  in- 
vested in  said  business  is  the  follow- 
ing, to-wit: dollars. 

That  the  sources  from  which  said 
capital  is  derived  are  the  following, 
to-wit:   (stating  them). 

Wherefore,  petitioner  prays  that  the 
court  render  judgment,  authorizing  her 
to  carry  on  in  her  own  name  and  on 
her  own  account,  the  business  herein- 
before described. 
(Verification.) 

Affidavit  of  Sole  Trader. 

(Title.) 

State  of  ,  county  of  , 


I,  A.  B.,  do,  in  presence  of  Almighty 
God,  solemnly  swear  that  this  applica- 
tion was  made  in  good  faith,  for  the 
purpose  of  enabling  me  to  support  my- 
self (and  any  dependent,  such  as  hus- 
band, parent,  sister,  child,  or  the  like, 
i  naming  them,  if  any),  and  not  with 
any  view  to  defraud,  delay,  or  hinder 
any  creditor  or  creditors  of  my  hus- 
,  band;  and  that  of  the  moneys  so  to  be 
used  by  me  in  business,  not  more  than 
five  hundred  dollars  have  come,  either 
directly  or  indirectly,  from  my  hus- 
band. So  help  me,  God. 
(Jurat.) 

Cal.  Code  Civ.  Proc,  §1818. 
Complaint  Against  Married  Woman  as 
Sole  Trader. 

The  plaintiff  in  the  above  entitled 
action  complains  against  the  defendant 
herein  and  alleges: 

That  the  defendant  herein  is  a  mar- 
ried woman,  the  wife  of  one  . 

That  on  the day  of , 

29 the court  in  and  for  the 


county  of 


-,  in  this  state,  de- 


creed the  defendant  a  sole  trader;  that 
at  all  the  times  hereinafter  mentioned 
the  said  defendant  was  and  is  a  sqle 
trader  doing  business  as  (describe 
business)  at 


That  on  or  about  the day 

of ,  19—,  the  plaintiff  sold  and 

delivered^  to  the  defendant  at  her  spe- 
cial   instance    and    request    (descrijbe 

goods  sold)    of  the  value  of  

dollars,  which  said  goods,  wares  and 
merchandise  were  used  by  the  defend- 
ant in  her  business  as  such  sole  trader, 
by  reason  whereof  defendant  became 
indebted  to  the  plaintiff  in  said  sum 
of  dollars. 

That  the  defendant  has  not  paid  the 
same  nor  any  part  thereof,  to  the  dam- 
age of  the  plaintiff  in  the  sum  of 
dollars. 


Wherefore,    etc. 

Petition   for    (Separate   Maintenance) 

Alimony  without  Divorce. 
(Title.) 

The  plaintiff  in  the  above  entitled 
action  complains  against  the  defendant 
herein  and  alleges: 

That,  etc.  (alleging  marriage  of 
plaintiff   and    defendant). 

That,  etc.   (alleging  residence). 

That.  etc.  (alleging  names  and  ages 
of  any   children). 

That  on  or   about  the  day 

of ,  19 — ,  the  defendant  (state 

facts  as  to  abandonment  or  desertion). 

(That  for  a  period  of  time  said  de- 
fendant continued  to  contribute  to  her 
support  and  maintenance  separate  and 
apart  from  himself,  or  as  the  case  may 
be.) 

That  on  or  about  the  day 

of ,  19 — ,  the  defendant  ceased 

and  refused  to  further  provide  for  the 
plaintiff  (and  their  said  child  or  chil- 
dren). 

That  at  ho  time  since  last  men- 
tioned date  has  the  defendant  con- 
tributed or  offered  to  contribute  in  any 
way  to  the  support  and  maintenance  of 
the  plaintiff  (and  their  said  child  or 
children). 

The  plaintiff  further  avers  that  she 
is  entirely  without  means  of  support 
for  herself  (and  her  said  child  or  chil- 
dren) during  the  pendency  of  this  suit; 
that  she  is  without  means  to  carry  on 
this  action  (that  said  child  or  children 
are  wholly  dependent  upon  her  for  sup- 
port,  maintenance   and   education). 

That  the  defendant  is  abundantly 
able  to  support  the  said  plaintiff  (and 
their  said  child  or  children)  and  is 
worth,  as  this  plaintiff  is  informed  and 

believes,    about    the    sum    of   

dollars,  and  is  in  constant  receipt  of 
wages,  from  his  daily  labor,  sufficient 
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,  for  their  said  support  jointly  with  him- 

ael:^,  to-wit,  the   sum  of  dol- 

larSi  per  month. 

Wherefore,  the  plaiiitiff  prays  that 
the  defendant  may  be  ordered  to  pay 
the  plaintiff  a  reasonable  sum  for  the 
maintenance  of  herself  (and  said  child 
or  children)  during  the  pendency  of 
this  suit,  and  such  further  sum  as  will 
enable  her  to  carry  on  this  action; 
that  on  the  final  hearing  herein  she 
may  be  decreed  reasonable  alimony  out 
of  the  property  and  income  of  the  de- 
fendant, together  with  the  costs  of  this 
suit  and  such  other  and  further  relief 
as  to  the  court  may  seem  just. 


ILLEGALITY,  HOW  PLEADED 

[See   9   Standard   Proc.  •  593,   and  also 
generally   11  Standard  Proc.  891.] 

That  Contract  Is  Void,  by  the  Law  of 
the  Fla«e  Where  Made. 

(Title.)  , 

The  liefeidant  in  the  above  entitled 
action  answering  the  plaintiff's  ,  com- 
plaint herein  says: 

That  the  (contract)  alleged  in  said 
complaint  was  made  without  this  state, 

to-wit,  in  the  state  of  ,  where 

the   defendant   was  then   domiciled. 

That  by  an  act  of  the  legislature  of 

said    state    of    entitled    (set 

forth  the  title  of  the  act  and  its  date 
of  enactment)  it  is  enacted  (set  forth 
the   law  relied   on). 

That,  etc.  (showing  that  the  contract 
in  question  is  not  within  any  excep- 
tions in  the  statue,  if  there  be  any  such 
exceptions) . 

Wherefore,  etc. 


ISaUaBATION 

[See  generally  11  Standard  Proc.  899, 

et  seq.^ 
Habeas   corpus,   petition   for   by  person 

detained,  see  Habeas  Corpus. 


IMPLIED    AND    EXPBESS    AGREE- 
MENTS 

[See  generally  11  Standard  Proc.  931,] 
Answer  claiming  extension  of  time  and 

agreement  not  to  sue,  see  Bills  and 

Notes. 
Answer  contract  void   by   law   of  place 

where    made,    see    Illegality,    How 

Pleaded. 
Answer  of  failure  to  perform  contract 

and  set-off  of  damag-es  for  breach,  see 


Architects  and  Builders.- 

Answer  of  illegality  of  consideration  of 
promise  to  marry,  see  Breach  of 
Promise. 

Cancellation  of  illegal  contract,  com- 
plaint for  by  minority  stockholders, 
see  Corporations. 

Complaint  for  Damages  for  Breach  of 
Contract  Resulting  in  Loss  of 
Profits. 

(Title.) 

The   plaintiff   in  the   above   entitled, 
action  complains  and  alleges: 

That  on,  to-wit,  the  day  of 

,    19 — ,    plaintiff   entered    into 

an  agreement  with  defendant- whereby 
(state  the  substance  of  the  agree- 
ment) ;  a  copy  of  which  agreement  is 
hereunto  annexed  marked  exhibit  "A," 
and   made   a   part   hereof. 

That  after  the  execution  of  afore- 
said agreement  the  plaintiff  entered 
upon  the  performance  of  the  said  con- 
tract and  was  performing  the  work 
thereunder  in  a  careful  and  workman- 
like manner  and  in  every  way  com- 
plying with  the  terms  and  conditions 
of   sa^d   contract,   until   thereafter,    on 

the  day  of  ,  19 — ,  when 

the  defendant  wrongfully,  improperly, 
erroneously  and  without  right,  declared 
said  contract  with  the  plaintiff  for- 
feited and  thereby  prevented  and  ever 
since  has  prevented  the  plaintiff  from 
performing  and  carrying  on  the  work 
contemplated  by  said  contract. 

That  plaintiff  expended  large  sums 
of  money  in  the  preparation  for  and 
execution  of  said  contract,  and  con- 
tracted large  indebtedness  in  and  about 
doing  what  was  necessary  and  proper 
to  be  done  under  said  contract  (state 
the  nature  and  amount  of  the  expendi- 
tures in  preparation  for  and  in  partial 
execution  of  the  contract). 

That  except  for  such  wrongful  for- 
feiture and  breach  of  said  contract  on 
the  part  of  defendant  as  aforesaid,  the 
plaintiff  would  have  made  and  received 
from  the  performance  of  said  contract 
in  accordance  with  the  terms  and  con- 
ditions thereof  great  gains  and  profits, 
to-wit:  (  st-ate  the  estimated  profit  or 
gain  in  single  items  if  several  parts  to 
contract). 

That  by  reason  of  the  premises  plain- 
tiff has  been  damaged  in  the  sum  of 
dollars. 


Wherefore,  etc. 
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Answer  Failure  of  Consideration. 

(Title.) 

The  defendant  in  the  above  entitled 
action  answering  the  plaintiff's  com- 
plaint herein  says: 

That  the  note  set  forth  in  the  said 
complaint  was  given  by  the  defendant 
in  payment  of  certain  goods,  wares  and 
merchandise  described  as  follows,  to- 
wit:  (describe  merchandise,  etc.)  which 
the  plaintiff  then  and  there  pretended 
to  sell  to  the  defendant;  that  said  note 
was  without  any  other  consideration 
therefor. 

That  the , plaintiff  was  not  the  owner 
of  said  merchandise,  but  the  same  was 

the  property   of  one  ;    that 

thereafter  and  on  or  about  the 
day  of  — ,  19_,  the  said 


brought  an  action  of  replevin  against 
this  defendant  for  said  merchandise; 
that  on  the  day  of  . 


19 — ,  the  said 


duly  recovered 


a  judgment  therein  awarding  him  pos 
session    of    said    merchandise;    that    in 

pursuance   thereof   said  took 

said   merchandise  from  the   defendant. 

That  by  reason  of  the  premises  there 
was  an  entire  failure  of  consideration 
for  said  note. 

Wherefore,  etc. 

IMPRISONMENT  FOE  DEBT.  —  See 
Habeas  Coepus. 


INCEST 

[See  9   Standard   Proc.    595,   and  also 
generally,  12   Standard  Peoc.   1.] 


INCOMPETENTS 

[See  generally  11  Standard  Peoc.  13, 
et  seti.  See  also  Guardian  ad  Litem; 
Guardian  and  Ward;  Infants.] 


INDEMNITY 

[See  9  Standard  Peoc.  595,  and  also 
generally  12  Standard  Peoc.  21.] 

Complaint  against  maker  hy  payee  who 
has  been  held  as  indorser,  see  Bills 
AND  Notes. 

Complaint  Against  Agent  for  Negli- 
gence in  Presenting  Check. 

(Title.) 

The  plaintiff  in  the  above  entitled 
action  complains  against  the  defendant 
herein  and  alleges: 

That  at  all  times  hereinafter  men- 
tioned the  plaintiff  was  and  now  is  a 
corporation  duly  organized   and  exist- 


ing  under    the   laws    of    the    state    of 

and    conducting   a   general 

banking  business   at  ,   in   the 

county  of 


That  at  all  times  hereinafter  men- 
tioned the  defendant  was  and  now  is 
(continue  as  in  first  paragraph). 

That  previous  to  the  acts  herein- 
after complained  of,  the  said  plaintiff 
and  said  defendant  had  entered  into  an 
agreement  whereby  said  defendant  was 
for  a  compensation,  to  act  as  general 
agent  for  the  plaiiitiff  in  the  collection 
of  all  drafts,  checks  and  other  nego- 
tiable instruments  payable  in  or  in  the 

vicinity  of  said  city  of  ,  and 

whereby  said  defendant  undertook  to 
use  due  care  and  diligence  in  said  col- 
lections. 

That  on  the  day  of 


19 — ,   the   firm   of 


deposited 


with  the  plaintiff  for  collection  a  check 

drawn  by  on  the  — 

bank  in  said  city  of  for  the 

sum    of   dollars    which    said 

check  was  in  the  words  and  figures  fol- 
lowing, to-wit:  (set  out  copy  of  check 
with  endorsements  thereon). 

That  the  plaintiff  immediately  there- 
upon in  the  ordinary  course  of  busi- 
ness forwarded  said  check  to  the  de- 
fendant, its  agent  as  aforesaid,  for  col- 
lection. 

That  as  plaintiff  is  informed  and  be- 
lieves and  therefore  alleges  the  fact  to 
be,  the  defendant  received  said  check 
on  the  day  of ,  19 — . 

That  as  plaintiff  is  informed  and  be- 
lieves and  therefore  alleges  the  fact  to 
be  the  defendant  wrongfully  failed 
and  neglected  to  present  said  check  to 

said  bank  for  payment,  for  a 

period  of days  after  receiving 

the  same  as  aforesaid,  by  reason  of 
which  neglect  and  delay  said  check  was 

not   presented   to    said  bank 

until  the  day  of  -, 

19 — ,  in  the  afternoon  thereof  at  which 
time  payment  thereof  was  refused,  and 
the  reason  given  therefor  was  that  said 

had  no  funds  on  deposit  with 

said bank. 

That  on  the  day  that  said  cheek  was 
received  by  the  defendant  and  on  all 
of  the  days  following  there  were  funds 

of   the   said  on  deposit  with 

said  bank   suflicient   to  meet 

said  check  which  said  funds  were  avail- 
able for  that  purpose,  and  if  said  check 
had  been  presented  in  the  ordinary 
course  of  business  the  same  would  have 
been  paid. 
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That   on   the   above   facts 


brought  an  action  against  the  plaintiff 

herein   in   the  court   alleging 

negligence  in  the  collection  of  said 
check,  and  demanding  judgment  for  the 
amount  of  said  check  with  interest  and 
costs.  That  the  plaintiff  herein  gave 
due  notice  of  said  action  to  the  defend- 
ant herein  showing  that  the  plaintiff 
herein  would  be  primarily  liable  for 
sucli  negligence,  if  found,  but  that  the 
defendant  herein  would  be  bound  to 
indemnify  the  plaintiff  herein.  That  at 
that  time  the  plaintiff  offered  to  said 
defendant  the  control  of  the  defense 
in  said  action  but  said  defendant  re- 
fused and  neglected  to  take  part  in 
said  defense.  That  said  — —  re- 
covered judgment  against  the  plaintiff 

in  the  sum  of  dollars,  being 

the  amount  of  said  check  together  with 
interest  thereon   and  coats  of  suit. 

That  the  plaintiff  herein  conducted 
the  defense  in  said  action  with  due 
diligence.  That  after  judgment  against 
it  the  plaintiff  herein  gave  notice  of 
said  judgment  to  the  defendant  herein, 
but  said  defendant  declined  and  refused 
to  take  any  part   in  said  proceedings. 

That  the  principal  issue  litigated  in 
the  said  action,  without  an  affirmative 
finding  upon  which,  as  the,  issues  de- 
veloped, a  verdict  for  the  then  plaintiff 
could  not  have  been  given,  was  the 
existence  of  negligence  on  the  part  of 
the  defendant  herein.  That  such  ver- 
dict was  given  and  the  negligence  of 
the  defendant  herein  was  thereby  es- 
tablished. That  the  plaintiff  herein  was 
primarily  liable  for  such  negligence, 
but  that  the  defendant  herein  was 
liable  to  the  plaintiff  herein. 

That  by  reason  of  the  negligence  of 
the  defendant  herein  and  by  reason  of 
the  said  judgment  and  the  aflS.rmance 
thereof  and  by  reason  of  the  necessary 
defense  of  the  said  action  the  plaintiff 
herein  was  obliged  to  pay  and  did  pay 
at  various  times  large  sums  of  money 
in  satisfaction  of  said  judgment,  costs 
and  disbursements,  amounting  in  all  to 
the  sum  of  dollars.  That  al- 
though the  plaintiff  made  due  demand 
upon  the  defendant  for  reimbursement 
for  the  above  mentioned  payments  the 
defendant  refused  and  ever  since  has 
refused  and  neglected  to  pay  the  same, 
and  still  refuses  and  neglects  to  pay 
the  same. 

Wherefore,  etc. 


INDIANS 

[See  9  Standard  Pboo.   598,  and  also 
generally,  12  Standard  Proc.  36.] 


INTJICTMENT  AND   INFORMATION 

See  9  Standard  Proc.  598,  and  also 
generally  12  Standard  Proc.  53,  et 
««<?■] 

Against  accessory  where  principal  is  un- 
hnown,  see  Accessories  and  Accom- 
plices. 

Burglary,  possession  of  burglarious  tools, 
see  Burglary. 

Complaint  for  contributing  to  delinquen- 
cy of  minor,  see  Infants. 

For  burning  bridge,  see  Highways, 
Streets  and  Bridges. 

For  concealment  of  birth  and  death,  see 
Infants. 

For  driving  animals  from  range  or  pas- 
ture, sefi  Animals. 

For  false  personation,  see  False  Per- 
sonation. 

For  fraudulent  conveyance,  see  10  Stand- 
ard Proc.  212. 

For  gaming,  see  Gaming. 

For  removing  mortgaged  property,  see 
Chattel  Mortgages. 

For  selling  mortgaged  property,  see 
Chattel  Mortgages. 

For  violation  of  election  laws,  see  Elec- 
tions. 

Information  for  contributing  to  delin- 
quency of  female,  see  Infants. 

Motion  to  withdraw  plea  of  not  guilty 
and  file  motion  to  quash,  see  Arraign- 
ment AND  Plea. 

Motion  to  Quaslk 

(Caption.) 

Comes  now  the  above-named  defend- 
ant and  moves  the  court  to  quash  the 
indictment  (or  information)  filed 
against  him  in  said  cause,  for  the  fol- 
lowing reasons,  to-wit:  (giving  rea- 
sons). 

Motion   to    Compel   Election   Between 
Counts. 

(Caption.) 

Comes  now  the  above-named  defend- 
ant and  moves  the  court  to  compel  the 
prosecution  to  elect  between  (etc., 
stating  counts  between  which  it  is 
sought  to  have  an  election  made),  and 
state  which  iti  will  rely  on;  and  that 
on  such  election  the  other  count  be 
quashed;  or  in  default  of  the  prosecu- 
tion so  electing,  then  that  the 

count  be  quashed  for  the  reason  (state 
reason). 


INFANTS 
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INDUCE]yCENT 

[See  12  Stanbabd  Proc.  718,  720.] 


INFANTS 
[See   9   Standard   Peoc.   607,   and  also 
generally  12   Standard  Proo.   727,  et 
seq.-  Guardian  ad  Litem;  Guardian 
AND  Ward;   Parent  and  Child.] 

Decree  Bemoviug  Disabilities  of  Minor. 
(Title.) 

This   cause,   coining   on   to   be   heard 
on  the  day  set  for  the  hearing  of  the 

same,  to-wit,   on   the   day   of 

— ; ,  19 — ,  and  it  appearing  to  the 

satisfaction   of   the   court  from   an   in- 
spection  of   the   petition   in   the   cause 

an4  from  the  affidavits  of  

and  filed  therein  that  it  will 

be  to  the  interest  of  the  said 


of  her  body,  that  it  might  not  be  known 
whether  such  issue  was  born  alive  or 
not,  or  whether  it  was  not  murdered 
(or  otherwise  follow  the  wording  of 
the  statute). 
(Conclusion.) 

Petition  to  Declare  One  Ward  of  Juve- 
nile Court. 
(Title  of  court.) 
In   the   matter   of 


to   be   relieved    of   th^    disabilities    of 

non-age,  and  that  the  said  is 

over  the  age  of  eighteen  years,  and  of 
discreet  and  mature  judgment,  and 
competent  to  manage  his  own  property 
and  business,  it  is  therefore,  ordered, 
adjudged  and  decreed  that  the  dis- 
abilities of  non-age  of  the  said 


be,  and  the  same  are  hereby  removed, 
so  as  to  invest  him  with  the  right  to 
sue  and  be  sued,  contract  and  be  con- 
tracted with,  to  buy,  sell,  and  convey 
real  estate,  and  generally  to  do  and 
perform  all  acts  which  said  minor  could 
lawfully  do  if  twenty-one  years  of 
age.  Sustained  in  Boykin  v.  Collins, 
140  Ala.  407,  37  So.  248.  In  some  states 
the  decree  should  show  that  the  neces- 
sary preliminary  steps  were  taken.  12- 
Standard  Pboc.  807. 

Indictment  for  Concealment  of  Death 

of  Bastard  ChUd. 
(Caption  and  commencement.) 

That  on  or  about  the  day 

of  ,  (naming  accused), 

was  pregnant  with  a  child;  that  the 
gaid  was  at  said  time  an  un- 
married woman  (or  otherwise  as  the 
facts  may  be). 

That  said  child  if  born  alive  would 
have  been  a  bastard. 

That  the   said  was  on  the 

, day  of  ,  19—.  at  the 

.  of ,  in  said  county 

and  state,  delivered  of  said  child. 

That  said  child  was  afterwards  found 
to  be  dead.  , 

That   the   said ^,,  after  the 

birth  of  said  child,  did  wilfully  and 
wickedly  endeavor  to  conceal  the  fact 
of  the  death   of   said   ctild,  the   issue 


,  a  person 

under  twenty-one  years  of  age. 

To    the    honorable    ; court    of 

the   county    of   ,   state   of 


Your  petitioner  ,  respectful- 
ly represents  that  the  above  named 
herein  is  now  residing  within  said 
county  and  is  a  person  under  the  age 
of  twenty-one  years,  to-wit,  of  the  age 

of    years,    on    or    about    the 

day    of   ,   19—,   and 


is     a     person     deiined     in     subdivision 
of    section    one,    within    the 


meaning  of  the  act  of  the  legislature 
of  said  state,  entitled:  "An  Act  to 
be  known  as  the  Juvenile  Court  Law," 

approved  ,  19 — .  That  the  said 

person  comes  within  the  provisions  of 

section  of  said  act  and  more 

particularly  said  person  (set  forth 
facts  bringing  person  proceeded  against 
within  act). 

That  the  said  person  is  now  in  the 
custody  and  control  of  . 

That  your  petitioner  is  the  

of  said  person  and  is  entitled  to  the 
custody   thereof. 

That  the  names  and  residences  of 
the  relatives  of  said  person  living  in 
the  said  county  are  as  follows:  (stat- 
ing names  and  residences). 

That  in  order  to  secure  the  attend- 
ance of  said  person  at  the  hearing  of 
said  matter,  it  will  not  be  necessary 
that  a  warrant  be  issued  for  the  arrest 
of  said  person  . 

Wherefore,  your  petitioner  prays  that 
this  honorable  court  inquire  into  such 
matter  and  declare  said  person  a  ward 
of  the  juvenile  court  and  deal  with 
said  person  as  provided  in  the  above 
entitled  act  of  the  legislature,  and 
make  such  order  in  the  premises  as  to 
this  honorable  court  may  seem  meet 
and  proper,  to  which  order  your  peti- 
tioner now  consents. 
(Verification.) 

Criminal  Complaint  Against  One  Con- 
tributing to  Delinquency  of  Minor. 

(Caption.) 

Personally  appeared  before  me,  tnia 
. : —  day  of  ,  19 — >  
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INFANTS 


of  the  county  of  ,  state  of 

,  who,  being  first  duly  sworn, 

on  oath,  complains  and  says:   That  on 

or  about  the day  of , 

19 — ,  at  ,  in  the  county  of 


-,  state  of 


-,  the  crime 


of  misdemeanor  was  committed  by  the 

defendant  ,  who   at   the   time 

and  place  last  aforesaid,  did  wilfully 
and  unlawfully  commit  the  acts  and 
omit  the  duties  hereinafter  more  par- 
ticularly set  forth;  all  of  which  mani- 
festly tended  to  cause,  and  did  en- 
courage, contribute   to,   and   cause   one 

,  who   was   then   and   these   a 

male    person    under    the    age    of 

twenty-one  years,  to  come  within,  and 
remain  a  person  within  the  provisions 

of  section  —  of  an  act  of  the 

legislature    of    the    state    of 


entitled  ' '  An  Act  to  be  known  as  the 
Juvenile  Court  Law,  etc.,"  approved 
,  19 — ,  in  the  manner  follow- 
ing, to-wit:  That  at  the  time  and  place 
last  aforesaid,  said  defendant 


did  wilfully  and  unlawfully  (state  act 
committed),  all  of  which  wilful  and 
unlawful   acts    and   course   of    conduct 

as  aforesaid  did  thereby  then 

and  there  manifestly  tend  to  and  did 
encourage,  cause  and  contribute  to  the 

said  becoftiing  and  remaining 

such   a  person  as  is   described  in   said 

section  of  said  juvenile  court 

law,  to-wit:  A  person  under  twenty- 
one  years  of  age  who  is  . 

All  of  which  is  contrary  to  the  form 
of  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  a,nd 
dignity  of  the  people  of  the   state  of 


Said  complainant  therefore  prays 
that  a  warrant  be  issued  for  the  arrest 
of  the  said  defendant —  and  that  — he — 
may  be  dealt  with  according  to  law. 

Subscribed  and  sworn  to  before  me 
this day  of  ,  19 — . 


Judge  of  the  said  court  sitting  as  a 
committing  magistrate. 

Commitment  on  Complaint  for  Oou- 
trlbuting   to  Delinquency  of  Minor. 

(Caption.) 

The   people   of  the   state   of  , 

to    the    sheriff    of    the     county    of 


It  appearing  to  me  that  tie  offense 
of  a  misdemeanor,  to-wit,  the  commis- 
sion of  acts  and  the  omission  of  duties 
that  manifestly  tended  to  cause  and 
did  encourage,  contribute  to  and  cause 
one  ,  who  was  then  and  there 


a   male   person   under   the   age    of 

twenty-one  years  to  come  within  and 
to  remain  a  person  within  the  pro- 
visions of  section  of  an   act 

of    the    legislature    of    the    state    of 

,    entitled,    "An    Act    to    be 

known    as    the    Juvenile    Court    Law, 

etc.,"    approved    ,    19 — ,    has 

been  committed,  and  that  there  is 
sufScient   cause   to   believe   the   within 

named    defendant   guilty 

thereof,  I  hereby  order  that  — he —  be 
held  to  answer  to  the  same,  and  that 
he  be  admitted  to  bail  in  the  sum  of 
dollars,    and    that   — he — '  be 


committed   to    the    sheriff   of 
county  until  — he —  give  such  bail  or 
be  legally  discharged. 
Dated  (etc.). 


Judge  of  the 


court,  sitting  as 


committing   magistrate. 

Information   for    Contributing   to   De- 
linquency 0^  Female. 
(Caption.)     , 

The  said  is  accused  by  the 

district    (or    prosecuting   attorney)    in 

and  for  the  county  of  ,  state 

of ,  by  this  information  of  the 

crime  of  a  misdemeanor   (or  felony  as 

the  case  may  be).    The  said  

on  or  about  the  day  of  , 

19 — ,  and  prior  to  the  filing  of  this 
information,  at  and  in  the  county  of 
,  state  of  ,  did  wil- 
fully and  unlawfully  (and  in  case  of- 
fense constitutes  a  felony,  add  felon- 
iously) commit  acts  and  omit  duties 
hereinafter  more  particularly  set  forth; 
that  at  the  time  and  place  last  afore- 
said, the  said  defendant  did 

wilfully  and  unlawfully  (and  felon- 
iously) take  one  ,  a  female  per- 
son of  the  age  of  years,  to  a 

(state     place,     hotel,     etc.),     in     the 
of    ,    and    give    her 


intoxicating  liquors  to  drink,  and  un- 
dress and  go  to  bed  together,  she,  the 
said  ,  not  then  and  there  be- 
ing married  to  the  said  defendant. 

All  of  which  wilful  and  unlawful 
(and  felonious)  acts  and  course  of  con- 
duct, as  aforesaid,  did  thereby  then 
and  there  manifestly  intend  to  do,  and 
did  encourage,  cause,  and  contribute 
to  the  said  becoming  and  re- 
maining such  a  person  as  is  described 
in    section    of    the    juvenile 


court  law  of  the  state  of 
and  cause  her  to  be  in  danger  of  lead- 
ing an  idle,  ^issolute  and  immoral  life. 
(Conclusion.)  > 


INJUNCTIONS 
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INFORMATION.  —  See     Indictment 
AND  Information. 


INFORMATION  AND   BELIEF 

[See  9  Standard  Pkoc.  615,  md  also 
generally,  ^•2  Standard  Pboc.  888,  et 
seq.] 

INHERITANCE 

[See  9  Standard  Proc.  616,  and  also 
generally  12  Standard  Proc.  912; 
Decedents'  Estates;  Executors  and 
a  dministrators .  ] 

Entry  of  Default  on  Petition  to  Ascer- 
tain Heirship. 

(Title.) 

The    following    named    persons,    to- 

wit:   (giving  names)  who alleged 

to  have  or  claim  some  right  or  inter- 
est in  the  estate  of  ,  deceased, 

having  failed  to  appear  in  the  mat- 
ter of  the  petition  of to  have 

the  rights  and  interests  of  all  persons 
in  said  estate  declared,  and  said  per- 
sons having  each  been  duly  served 
with  notice  of  said  petition  as  required 
Toy  law  and  by  the  order  of  the  court, 
an'd  the  time  limited  for  such  appear- 
ance having  expired,  it  is  ordered  and 
adjudged  by  the  court  that  said  per- 
sons so  failing  to  appear  as  aforesaid 
are  in  default  in  said  proceedings,  and 
that  the  same  be  heard  and  determined 
in  their  absence. 

Decree  Establishing  Heirship. 

(Title.) 

Comes   now 
herein,    by 


-,  the  petitioner 

h —   attorney — , 

-,   complainant 


and  also  comes  

herein,    by    ,    b—    attorney — , 

and  (giving  other  appearances)  and 
(insert  names  of  persons  not  appear- 
ing) come  not  but  herein  make  de- 
fault, each  of  them  having  been  duly 
served      with      process      herein,      and 

failed  to  answer  or  plead  to 

the  complaint  of  filed  herein, 

the  said  —. are  each  adjudged  to 

be  in  default  accordingly,  and  , 

having  failed   to    answer    or   plead    to 

the  complaint  of  filed  herein, 

sai3  are  each  adjudged  to  be 

in  default  accordingly,  and  the  issues 
being  joined,  the  court  proceeds  to  the 
trial  thereof,  and  after  hearing  the 
evidence  and  arguments  of  counsel,  the 
court  makes  and  renders  judgment  as 
follows,  to-wit: 

It  is  ordered,  adjudged  and  decreed 
by  the   court   that  ' died 


— testate  on  the  day  of 

,    19 — ,    leaving    surviving    as 

— h  only  heirs  at  law  the  persons  wiiose 
names  and  relationship  to  said  decedent 
are  as  follows,  to-wit:  (giving  names 
and  relationship). 

^  (If  deceased  died  intestate,  proceed 
thus:  And  that  thereupon  the  estate 
of  said  decedent  descended  to  his  said 
heirs  at  law,  and  is  now  vested  in 
them,  subject  to  administration,  in  the 
following  proportions,  to-wit:  The  said 

is  the  owner  of  an  undivided 

thereof;   the  said 


etc.,  giving  amount  each  is  entitled  to; 
and  each  of  said  persons  is  entitled  to 
distribution  of  said  estate  according  to 
his  or  her  respective  rights  and  inter- 
ests herein  set  forth),  or  (if  deceased 
died  testate  proceed  thus:  That  said 
decedent  left  a  will  which  has  been 
duly  admitted  to  probate  herein,  and 
that  by  the  terms  of  said  will  the 
whole  of  the  said  estate  is  devised  and 
bequeathed  as  follows,  to-wit:  A  spe- 
cific money  legacy  of  $ is  be- 
queathed   to    ;    the    following 

personal    property    is    bequeathed    to 
,  to-wit:     (describe  property); 


the  following  described  real  estate  is 
devised  to  ,  to-wit:  (descrip- 
tion of  property).  To  be  held  (etc., 
giving  any  conditions  or  limitations) 
and  all  the  residue  of  said  estate  is 
disposed  of  as  follows;  (describe);  and 
that  upon  the  distribution  of  said  es- 
tate the  saiH"  devisees  and  legatees  are 
entitled  to  the  respective  portions 
thereof  as  above  set  forth,  and  that  in 
case  the  estate  is  not  sufficient  to  sat- 
isfy all  the  said  bequests  and  devises 
the  order  of  priority  shall  be  as  fol- 
lows:  (state  order). 


INJUNCTIONS 

[See  9   Standard  Peoc.   620,   and  also 

generally  12   Standard  Proc.  991,  et 

seq.] 
Complaint  against  proprietor  of  house  of 

prostitution,     see     Adjoining    Land* 

owners. 
Complaint  to  restrain  opening  of  Mgh- 

way,    see    Highways,    Streets    and 

Bridges. 
Complaint  to  set   aside   assignment  for 

benefit  of  creditors  and  injunction,  see 

Assignment    tor    the    Benefit    op 

Creditors. 
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INJUNCTIONS 


Bill  by  Bailroad  Against  Another  Rail- 
road to  Enforce  Handling  of  Cars. 
The  plaintiff  complains  and  says: 
That   at   all   times   hereinafter   men- 
tioned (etc.,  alleging  the  corporate  ex- 
istence of  plaintilf) ;  that  the  complain-, 
ant  is  the  owner  of  a  line  of  railroad 
from  (designate  general  route) ;  that  a 
large  part   of  its  business   consists   in 
the  transportation  of  freight  cars  from 

points  in  the  states  of  ,  ' 

and to  points  in ,  and 


other  states 


(east  or  west, 


etc.)  thereof;  that  it  is  engaged  as  a 
common  carrier  in  a  large  amount  of 
interstate  commerce  which  is  regulated 
and  controlled  by  the  Interstate  Com- 
merce Act  of  Congress. 

That,  etc.  (alleging  corporate  exist- 
ence of  defendant  and  that  the  defend- 
ant owns  and  operates  a  railroad,  etc.). 

That  the  defendant's  line  of  railroad 
connects   with   the    complainant's   said 

line  at  or  near  (giving  name 

of  place) ;  that  a  large  and  important 
part  of  the  complainant's  business  con- 
sists in  the  interchange  of  freight  cars 
between  the  complainant  and  defend- 
ant; which  said  interchange  of  cars  is 
subject  to  the  provisions  and  regula- 
tions of  the  Interstate  Commerce  Act; 
that  it  is  the  duty  of  the  defendant  to 
afford  reasonable  and  equal  facilities 
for  the  interchange  of  traffic  and  to 
receive,  forward  and  deliver  freight 
ears  in  the^  ordinary  transaction  of 
business,  without  any   discrimination. 

That  on  or  about  the  day 

of  ,  19 — ,  and  on  divers  other 

days  and  dates  between  said  day  and 
the  commencement  of  this  action,  the 
defendant  and  its  employees  refused  to 
receive,  and  have  since  continued  •  to 
refuse  to  receive,  and  have  given  out 
and  threatened  that  they  will  refuse  to 
receive,  from  the  complainant  cars 
billed  over  its  said  railroad,  for  trans- 
portation by  the  complainant  to  their 
destination,  for  the  reason  that  the 
complainant  employs  as  locomotive  en- 
gineers in  its  service,  men  who  are 
not  members  of  the  Brotherhood  of 
Locomotive  Engineers;  that  the  de- 
fendant and  the  locomotive  engineers 
in  the  employ  of  the  defendant  have 
refused  and  do  refuse  to  handle  cars 
to  be  interchanged  with  the  complain- 
ant 's  said  railroad  for  the  reason  afore- 
said, notwithstanding  that  they,  the 
defendant  and  its  employes  continue 
to  afford  the  other  railroad  companies 
full   and  free   facilities   for   the   inter- 


change of  traffic,  while  refusing  to 
transact  such  business  with  the  com- 
plainant, thereby  illegally  discrimin- 
ating against  the  complainant,  where- 
J)y  the  complainant  will  suffer  irrep- 
arable injury;  that  complainant  has  no 
adequate  or  complete  remedy  at  law. 

Wherefore,  the  complainant  prays 
that  an  order  may  issue  from  this 
court  directed  to  the  defendant,  its  of- 
ficers, agents,  servants  and  employes 
enjoining  them  from  refusing  to  afford 
and  extend  to  the  complainant,  the 
same  facilities  for  an  interchange  of 
interstate  business  between  the  com- 
plainant and  the  defendant  as  are  en- 
joyed by  other  railroad  companies,  and 
from  refusing  to  receive  from  the  com- 
plainant cars  billed  from  points  in  one 
state  to  points  in  another  state  which 
the  complainant  may  offer  to  the  de- 
fendant and  for  such  other  and  further 
relief  as  may  be  just.  Based  on  In  re 
Lennon,  166  U.  S.  548,  17  Sup.  Ct.  658, 
41  L.  ed.  1110. 


INJURIES  TO  PERSONS  AND  PROP- 
ERTY 

[See  9  Standard  Proc.  635,  and  also 
generally   13  Standard  PrOc.  351,    et 

Complaint  against  proprietor  of  house  of 
prostitution  for  damages  and  injuno- 
ton,  see  Adjoining  Landowners. 

Complaint  for  alienating  husiand's  af- 
fections, see  Alienating  Affections. 

Complaint  for  Caching  up  water,  see  Ad- 
joining Landowners.    . 

Complaint  for  damages  caused  iy  vibrat- 
ing machinery,  see  Adjoining  Land- 
owners. 

Complaint  for  damages  for  blasting,  see 
Adjoining  Landowners. 

Complaint  for  death  by  coming  in  con- 
tact with  live  wire,  see  Electricity. 

Complaint  for  negligent  excavation,  see 
Adjoining  Landowners. 

Damages  by  carrier,  allegation  of,  see 
10  Standard  Proc.  248. 

Frightening  horse  on  city  streets,  com- 
plaint against  city  and  individual,  see 
Highways,  Streets  and  Bridges. 

Injuries  by  animals,  see  Animals;  Tres- 
passing Animals. 

Injuries  to  animals,  see  Animals; 
I^eight  Carriers. 

Injuries  to  stock  while  being  transported, 
see  Freight  Carriees. 


INNS  AND  INNKEEPERS 

[5ee  9  Standard  Peoc.  649,  and  also 
generally  13  Standard  Peoc.  405,  et 
seq.-] 


JUDGMENTS  AND  DEGREES,  ENFOBGEMENT  OF      113 


INQUIRY,  WBIT  OF 
[See   9   Standard  Pboc.   651,  and  also 
generally   13  Standard  Pkoc.  421,    et 
seq.-i 


INSANE  PERSONS 
[See   9    Standard   Proc.    653,  and  also 

13   Standard  Proc.   429,   et  seq.] 
False   imprisonment,    complaint    against 

physician,   see   False   Imprisonment. 
Sabeas   corpus,    petition    on    behalf   of 

person  detained  as  insane,  see  Habeas 

Corpus. 


INSOLVENCY 

[See  generally  13  Standard  Proc.  634, 
et  seq.,  also  Assignment  for  the 
Benefit  of  Creditors;  Fraudulent 
Convetances.] 

Allegation  of,  see  10  Standard  Proc.  165. 

Of  banJc,  complaint  by  creditor  to  close 
up  business,  see  Corporations. 


INSPECTION.  —  See  Discovert. 


INSTRUCTIONS 

[See  generally  13  Standard  Proc.  698, 
et  seq."] 


INSURANCE 

ISee  9  Standard  Proc.   657,    and    gen- 
erally 14  Standard  Proc.  1,  et  seq.'] 


INTEREST 

[See  generally  14  Standard  Proc.  115, 
et  «eg.] 


INTERNAL  REVENUE 
[See  generally   14   Standard  Proc.  126, 
et  seq.,  also  Penalties,  Forfeitures 
and  Fines;  Search  and  Seizure.] 


INTERPLEADER 

[See  9  Standard  Proc.  664,  and  gen- 
erally 14  Standard  Proc.  156,  et  seq. 
See  also  Deposit  in  Court.] 

Answer  of  interpleader  by  garnishee,  see 
Garnishment. 

Order  interpleading  claimant  to  gar- 
nished property,  see  Garnishment. 


INTERSTATE  COMMERCE 

[gee  9  Standard  Proc.  671,  and  gen- 
erally 14  Standard  Proc.  239,  et  seq.} 
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INTERVENTION 

[See  9  Standard  Proc.  686,  and  also 
generally  14  Standard  Proc.  625,  et 
seq.1      ^ 

Petition  by  creditor  to  be  made  co-plain- 
tiff in  action  to  set  aside  conveyance, 
see  Fraudulent  Conveyances.      « 

Petition  for  by  third  person  whose  prop- 
erty is  attached,  see  Attachment. 

Petition  for  in  bankruptcy  proceedings, 
see  Bankruptcy  Proceedings. 


INTOXICATING  LIQUORS 

[See  9  Standard  Proc.  676,  and  also 
generally  14  Standard  Proc.  344,  et 
seq.J 


JEOPARDY 

[See  9  Standard  Proc.  686,  and  also 
generally  14  Standard  Proc.  544,  et 
seq.] 


JOINDER  OF  ACTIONS 

[See  9  Standard  Proc.  687,  and  also 
generally  14  Standard  Proc.  625,  et 
seq.] 

Dermirrer  for  misjoinder,  see  Demurrer. 


JUDGMENT  RECORDS 

[See  9  Standard  PRpc.  687,  and  also 
generally  14  Standard  Proc  744,  et 
seq.] 


JUDGMENTS 

[See  9  Standard  Proc.  710,  and  also 
generally  14  Standard  Proc.  748,  et 
seq.;  15  Standard  Proc.  1,  et  seq.; 
and  Arrest  of  Judgment;  Audita 
Querela;  Decrees;  Default;  Elec- 
tions ;    Garnishment.] 

Answer  of  fraud  in  recovery  of,  see 
Fraud  and  Deceit. 

Bill  or  complaint  to  set  aside,  see  Bills 
TO  Impeach  Judgments  and  Decrees. 


JUDGMENTS    AND    DECREES,    EN- 
FORCEMENT OF 

[See  9  Standard  Proc.  724,  and  also 
generally  15  Standard  Proc.  701,  et 
seq.;  16  Standard  Proc.  1,  et  seq.'] 

Decree  setting  aside  fraudulent  convey- 
ance and  giving  leave  to  proceed  in 
execution,  see  Decrees. 

Writ  of  assistance,  see  Assistance, 
Writs  of. 
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JUDGMENTS  AND  DECREES,  REVIVAL  OF 


JVDanXENTS    AKTD    DECREES,    RE- 
VIVAL OF 

[See  9  SsTANDABD  Proo.  747,  and  also 
generally  16  Standard  Pboc.  502,  et 
seq.1 


JUDGMEITTS,    SATISFACTION   OF 

[See  9  Standard  Proc.  748,  and  also 
generally  16  Standard  Proo.  525,  et 
seg.] 


JUDICIAL  SALES 

[See  9  Standard  Proc.  546,  749,  and  also 
generally  16  Standard  Proc.  710,  et 
seq.} 

Application  for  order  to  sell  perishable 
attached  property,  see  Attachment. 

Notice  of.  motion  to  vacate  sale,  see 
Decedents'  Estates. 

Objection  to  order  for  sale,  see  Deced- 
ents' Estates. 

Petition  of  executor  or  administrator  to 
sell  personal  property,  see  Decedents' 
Estates. 


JXTRIES  AND  JURORS 

[See  9  Standard  Proc.  752,  and  also 
generalVy  16  Standard  Proc.  836,  et 
seq.;  17  Standard  Proc.  1,  et  seq.; 
and  Verdict,] 

Bill  of  exception  for  challenge  to  or 
misconduct  of  juror,  see  Bills  of  Ex- 
ceptions. 


JURISDICTION 

[See  9  Standard  Proc.  756,  and  also 
generally  17  Standard  Proc.  629,  et 
seq.-] 

Demurrer  for  lack  of,  see  Demurrer. 


JUSTICES  OF  THE  PEACE 

[See  9  Standard  Peoc.  758,  and  also 
generally  17  Standard  Proc.  922,  et 
seq.;   18   Standard  Proc.   1,  et  seq.] 


JUSTIFICATION  OF  SURETIES   . 

[See  9  Standard  Proc.  758.] 


JUVENILE   COURTS.  — See   Infants. 


KIDNAPINC 

[See  9  Standard  Proc.  759,  and  also 
generally  18  Standard  Proc.  409,  et 
seq."] 


LABOR  UNIONS 

[See   18  Standard  Proo.    413,    et    seq. 
See  also  Injunctions.] 


i  LACHES 

[See  9   Standard  Proc.  760,   and   gen- 
erally 18  Standard  Proc.  429,  et  seq.'] 


LANDLORD  AND   TENANT 

[See  9  Standard  Proc.  760,  mid  also 
generally  18  Standard  Proc.  443,  et 
seq.] 

'Complaint  in  ejectment  by  tenant,  see 
Ejectment. 

Complaints  for  forcible  '  entry  and  de- 
tainer, see  Forcible  Entry  and  De- 
tainer. 


LANDS  AND   LAND   TRANSFERS 

[See  generally  18  Standard  Pboc.  616, 
et  seq.;  also  Adjoinino  Landowners; 
Covenant,  Action  of;  Ejectment; 
Injuries  to  Persons  and  Property; 
Reformation;  Vendor  and  Purchas- 
er; Waste.] 

Petition  to  terminate  lif^e  estate,  see 
Decedents'  Estates. 

Seversions,  injury  to,  see  9  Standard 
Proc.  1089. 

Warranty,  action  on,  see  9  Standard 
Proc.  1259. 


LARCENY 

[See  9  Standard  Proc.  772,  and  also 
generally  18  Standard  Proc.  720,  et 
seq.] 


LAWYER  AND  CLIENT 

[See  9  Standard  Proc.  139;  and  Sub- 
stitution  OF  Attorney.] 


LEWDNESS 

[See  9  Standard  Proc.  774,  and  also 
generally  18  Standard  Proc.  876,  et 
seq.] 


LIBEL  AND   SLANDER 
[See   9   Standard   Proc.  775,   and  also 
generally   18   Standard  Pboc.  889,  et 
seq.] 
Answer   of   parent   denying   malice   and 
alleging  parental  advice,  see  Alienat- 
ing Affections. 
Complaint   by   alienating   husband's   af- 
fections    by     slandering     wife,     see 
Alienating  ArrEOTioNs. 


MECHANICS'  LIENS 
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LICENSES 

[See  9   Standard   Proc.  789,   and  aUo 
generally   18   Standard  Proc.  885.  et 


UENB 

[See  9  Standard  Proc.  790,  and  also 
generally  18  Standard  Pboc.  987,  et 
seg.] 


LIFE  ESTATES  AND  EEMAINDEES 
See   9    Standard    Proc.    790.     See   also 

Lands  and  Land  Transfers. 
Petition    to    terminate    life    estate,    tee 

Decedents'  Estates. 


LIMITATION  or  ACTIONS 

[See  9  Standard  Proc.  790,  and  also 
generally  18  Standard  Proc.  1017,  et 
seq.-\ 


US  PENDENS 

[See  9  Standard  Proc.  795,  and  also 
generally  18  Standard  Proc.  1087,  et 
seq.-] 


LOAN  ASSOCIATIONS 

[See  generally  18  Standard  Proc.  1098, 
et  seq.1 


LOQS  AND  LOOOINa 

[See  9  Standard  Proc.  796,  and  also 
generally  19  Standard  Proc.  1,  et 
seq.1 


LOST    INSTBUMENTS 
[See   9   Standard   Proc.  798,  and  also 

generally   19   Standard   Pboc.   21,  et 

seq.2 
Corhplaint  on  lost  note,  see  Bills  and 

Notes. 


LOTTERIES 

ISee  9  Standard  Pboc.  799,  and  aUo 
generally  19  Standard  Peocl  49,  et 
seq/i 

SIALICIOUS  MISCHIEF 

[See  9  Standard  Pboc.  800,  and  also 
generally  19  Standard  Pboc.  65,  et 
seq."} 

MALICIOUS  PEOSECUTION 

{See  9  Standard  Pboc.  803,  and  alto 
generally  19  Standard  Pboc.  75,  et 
seq.1 


MANDAMUS 

[See  9  Standard  Pboc.  806,  and  also 
generally  19  Standard  Proc.  Ill,  et 
seq.} 

Application  for  writ  to  compel  court 
stenographer  to  write  out  and  file  ex- 
ceptions, see  Bills  op  Exceptions. 


MANDATE      AND      PROCEEDINGS 
THEREAFTER 

[See  9  Standard  Proc.  815,  1051,  and 
also  generally  19  Standard  Proc.  299, 
et  seq.l 


MARITIME  LIENS 

[See  generally  19  Standard  Proc.  366, 
et  seq.,  and  also  the  title  Admiralty.] 


MARRIAGE 

9   Standard   Proc.  817,  and  also 

generally  19  Standard  Proc.    368,    et 

seq.1 
Complaint  for  separate  maintenance,  see 

Husband  and  Wipe. 
Complaint  to  declare  marriage  void,  see 

Divorce. 


MARRIED    WOMEN.  —  See    Husband 
AND  Wipe. 


MARSHALING  ASSETS 

[See  9  Standard  Pboc.  817,  and  also 
generally  19  Standard  Proc.  396,  et 
seq.1 


MASTER  AND  SERVANT 

[See  9  Standard  Proc.  819,  and  also 
generally  19  Standard  Proc.  414,  et 
seq.1 

Declaration  against  railroad  company 
for  assault  by  employe,  see  Assault 
and  Battery. 

Enticing  away  apprentice,  see  Appren- 
tices. 

Indictment  for  intimidation  of  employe 
at  election,  see  Elections. 


MAYHEM 
[See   9   Standard   Pboc.  824,  and  also 
generally  19  Standard  Proc.  571,  et 
seq.1 


MECHANICS'  LIENS 

ISee  9  Standard  Pboc.  824,  and  also 
generally  19  Standard  Pboc.  578,  et 
seq.1 
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MINES  AND  MINERALS 


MINES  AND  HHNEBALS 

[See  9  Standard  Peoc.  828,  and  also 
generally  19  Standard  Pboc.  782,  et 
«eg.] 

Accounting  among  co-tenants  of  an  oil 
and  gas  lease,  see  Account  and  Ac- 
counting. 


MISCEGENATION 

[See  9  Standard  Proc.  829,  and  also 
generally  19  Standard  Proc.  826,  et 
seq.'l 


MISTAKE 

[See  9  Standard  Proc.  830,  and  also 
generally  19  Standard  Proc.  828,  et 
seg.] 

Mecovery  by  bank  of  amount  of  check 
paid  by  mistake,  see  Banes  and  Bank- 
ing. 


MONEY    COUNTS 

[See  9  Standard  Proc.  830,  and  also 
generally  19  Standard  Proc.  838,  et 
seq.,  and  Assumpsit.] 


MONEY  HAD  AND  EECEIVED.— See 

Monet  Counts. 


MONOPOLIES 

[See   9   Standard   Proc.  831,   and  also 
,  generally   19    Standard  Proc.  846,  et 
seg.] 

MOBTOAOES 

[See  9  Standard  Proc.  832,  and  also 
generally  19  Standard  Proc.  861,  et 
seq.-] 

Chattel,  complaint  for  redemption  after 
voidable  sale  to  mortgagee,  see  Chat- 
tel Mortgages. 

Complaint  by  judgment  creditor  to  avoid, 
see  Chattel  Mortgages. 

Complaint  for  conversion  of  mortgaged 
chattels,   see   Chattel   Mortgages. 

Complaint  to  recover  mortgaged  chat- 
tels, see  Chattel  Mortgages. 


MOTIONS 

[See  9   Standard   Proc.   852,   and  also 

generally   20   Standard    Proc.    1,    et 

seq."] 
For  inspection  of  books  and  documents, 

see  Discovert. 
For    leave    to    file    interrogatories,    see 

Equitt  Jurisdiction  and  Procedure. 
For    leave   to    withdraw   plea,    etc.,    see 

Arraignment  and  Plea. 


For  reinstatement  of  appeal,  see  Ap- 
peals. 

In  arrest  of  judgment,  see  Arrest  op 
Judgment. 

Notice  of  motion  for  continuance,  see 
Continuances. 

To  expunge  or  strike  out  interrogatories, 
see  Discovert. 

I'o  make  more  definite  and  certain,  see 
Certainty  in  Pleading. 

I'o  quash  indictment,  see  Indictment 
AND  Information. 

To  set  aside  defaut,  see  Depault. 

To  strike  out  parts  of  bill  or  answer, 
see ,  Equitt  Jurisdiction  and  Pro- 
cedure. 

To  suppress  answers,  see  Discovert. 

To  suppress  deposition,  see  Depositions. 


MOTOB  VEHICUBS 

[See  generally  20  Standard  Proc.  46, 
et  seq.,  and  Injuries  to  Persons  and 
Propertt.] 


MTJLTIFABIOUSNESS 

[See  9  Standard  Proc.  857,  and  also 
generally,  20  Standard  Proc.  50,  et 
seq.] 


MUNICIPAL  COEPOBATIONS 

[See  ^  Standard  Proc.  857,  and  also 
generally  20  Standard  Proc.  82,  et 
seq.] 


NAMES 

[See  generally  20  Standard  Proc.  242, 
et  seq.,  also  Indictment  and  Infor- 
mation.] 

False  name  signed  to  note,  complaint  on 
see  Bills  and  Notes. 


NATUEALIZATION 
[See  20  Standard  Proc.   253,  et  seq.] 

NAVIGABLE  WATEBS 

[See  20   Standard  Proc.   276,   et  seg.] 


NE  EXEAT 

[See  9  Standard  Proc.  860,  and  also 
generally  20  Standard  Proc.  290,  et 
seq.] 


NEGLIGENCE 

[See  9  Standard  Proc.  864,  also  gen- 
erally 20  Standard  Proc.  301,  et  seq., 
and  Injuries  to  Persons  and  Prop- 
erty.] 

Answer  that  excavating  was  done  by 
skillful  and  careful  contractor,  see 
Adjoining  Landowners. 


PARENT  AND  CHILD 
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Complaint  for  negligent  excavation,  see 

Adjoining  Landowners. 
Injury  to  stock  while  leing  .transported, 

see  Freight  Carriers. 
In  presenting  check  or  draft,  see  Banks 

AND  Banking;   Indemnity. 
Of  carrier,  see  10  Standard  Proc.  246. 

NEUTRALITY  LAWS 

[See  9  Standard  Peoc.  870,  and  also 
generally  20  Standard  Proc.  338,  et 
seq.-\ 


NEW   CAUSE    OP   ACTION   OR   DE- 
FENSE 

[See  generally  20  Standard  Proc.  342, 
et  seq.J 


NEW  TRIAL 

[See  9  Standard  Proc.  872,  and  also 
generally  20  Standard  Proc.  380,  et 
seg.] 


NOLO  CONTENDERE. 
ARD  Proc.  92. 


See  9  Stand- 


NOLLE  PROSEQUI 

[See  9  Standard  Proc.  876,  and  also 
generally  20  Standard  Proc.  655,  et 
seq.] 


NOTICE 

[See  9  Standard  Proc.  876,  and  also 
generally  20  Standard  Proc.  662,  et 
seq.l 

Of  defense,  with  plea  of  general  issue, 
see  9  Standard  Proc.  879. 

Of  motion  for  continuance,  see  Continu- 
ances. 

Of  motion  for  inspection,  see  Discovert. 

Of  motion  to  set  aside  default,  see  De- 
fault. 

Of  motion  to  suppress  deposition,  see 
Depositions. 


NOVATION.  —  Answer  of  m^Tcing  and 
performance  of  new  contract,  see  Ac- 
cord and  Satisfaction. 


NUISANCE 
[See  9   Standard  Proc.   879,  and  also 
generally  20  Standard  Proc.  668,  et 
seq.l  

NUL  TIEL  RECORD 

[See  9  Standard  Proo.  888,  and  also 
generally  20  Standard  Proc.  697,  et 
seq.2 


OATH  AND  AFFIRMATION 

[See  9  Standard  Proc.  888,  and  also 
generally  20  Standard  Proc.  699,  et 
seq.] 

OBJECTIONS  AND  EXCEPTIONS 

[See  generally  20  Standard  Proc.  705, 
et  seq.,  and  Bills  of  Exceptions.] 

OBSCENITY 

[See  9  Standard  Proc.  888,  and  also 
generally  20  Standard  Proc.  709,  et 
seq.] 

OBSTRUCTING  JUSTICE 

[See  9  Standard  Proc.  890,  and  also 
generally  20  Standard  Proc.  716,  et 
seq.] 


OBTAINING  PROPERTY  BY  FALSE 
PRETENSES 

[See  9  Standard  Proc.  892,  and  also 
generally  20  Standard  Proc.  726,  et 
seq.] 


OFFICERS 

[See  9  Standard  Proc.  895,  and  also 
generally  20  Standard  Proc.  744,  et 
seq.] 

ORDERS 

[See  9   Standard   Proc.   900,   and  also 

generally  20  Standard  Proc.  812,  et 

seq.] 
Binding  out  apprentice,  see  Apprentices. 
Citation  an  application  to  revoke  letters, 

see  Decedents'  Estates. 
Setting    apart    recorded    homestead,    see 

Decedents'  Estates. 
To  show  cause  why  amendment  to  Mil 

of  particulars  should  not  ie  allowed, 

see  Bills  op  Particulars. 
To  show  cause  why  party  should  not  he 

adjudged  in  contempt,'  see  Contempt. 


OYER  AND  PROFERT 

[See  9  Standard  Proc.  909,  and  also 
generally  20  Standard  Proc.  834,  et 
seq.} 

PARDON 

[See  9  Standard  Proc.  909,  and  also 
generally  20  Standard  Proc.  838,  et 
seq.]  

PARENT  AND  CHIIJJ 

[See  9  Standard  Proc.  910,  and  also 
generally  20  Standard  Proc.  S40,  et 
seq.] 
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PARENT  AND  CHILD 


Civil  action  for  causing  miscarriage  of 
plaintiff's  daughter,  see  Abortion. 

Habeas  corpus,  answer  to  petition  for 
writ,  see  Habeas  Corpus. 

FAKTIES 

[See  9  Standard  Pboc.  912,  and  cHao 
generally  20  Standard  Proc.  868,  et 
seq.1 

Demurrer  for  defect  or  misjoinder  of, 
see  Demurrer. 

Non-joinder  of  plaintiff's  guardian.,  see 
Abatement,  Pleas  of. 

Petition  iy  judgment  creditor  to  be 
made  co-plaintiff  in  action  to  set  aside 
conveyance,  see  Fraudulent  Convey- 
ances. 


PARTITION 

[See  9  Standard  Peoc.  916,  and  also 
generally  20  Standard  Psoc.  1000,  et 
seq.] 

Dower,  complaint  for  partition  of  lands 
in  which  there  is  dower  interest,  see 
DowEB,  Proceedings  to  Eecoveb. 


PARTNEESHIP 

[See  9  Standard  Proc.  930,  and  also 
generally,  21  Standard  Pboc.  1,  et 
seq.-] 

PARTY  WAILS 

[See  21  Standard  Proc.  Ill,  et  seq.] 
Complaint   against   co-tenant   for  negli- 
gent injury  to,  see  Adjoining  Land- 
owners. 


PASSENGERS 

[See  9  Standard  Proc.  940;  Injuries 
TO  Persons  and  Property,  and  also 
generally  21  Standard  Proc.  113,  et 
seq.] 


PATENTS 

[See  9  Standard  Proc.  943;  Copy- 
eights  ;  Injunctions  ;  Tride-Marks 
and  Trade  Names,  and  also  generally 
21  Standard  Proc.  170,  et  seq.] 


PAUPERS 

[See  9  Standard  Proc.  948,  and.  also 
generally  21  Standard  Proc.  227,  et 
seq.] 


PAYMENT 

[See  9'  Standard  Proc.  950,  and  also 
generally  21  Standard  Proc.  243,  et 
seq.] 

To  assignor  before  notice,  see  Assign- 
ments. 

To  plaintiff's  creditor,  see  Accord  and 
Satisfaction. 


PAWNBROKERS 

[See  9  Standard  Proc.  789,  and  also 
generally  21  Standard  Peoc.  241,  et 
seq.] 


PENALTIES^     FORFEITURES     AND 
FINES 

[See  9  Standard  Proc.  953,  and  also 
generally  21  Standard  Peoc.  257,  et 
seq.] 


PENSIONS  AND  BOUNTIES 

[See  21  Standard  Proc.  306.] 


PERJURY 

[See  9  Standard  Peoc.  960,  and  also 
generally  21  Standard  Proc.  811,  et 
seq.] 


PERSONAL  PROPERTY 

[See  21  Standard  Proc.  337,  et  seq., 
and  also  Freight  Carriers.] 

Jvidicial  sales  of,  see  Decedents'  Es- 
tates;  Judicial  Sales. 

That  goods  were  destroyed  without  fault 
of  defendant,  see  Account  and  Ac- 
counting. 


PETITIONS 

[See  9  Standard  Peoc.  966;  21  Stand- 
ard Proc.  349,  and  the  specific  titles 
dealing  with  particular  subject- 
matter,] 


PHYSICAL  EXAMINATION 

[See  9  Standard  Proc.  968,  and  also 
generally  21  Standard  Proc.  352,  et 
seq.] 


PHYSICIANS   AND   SURGEONS 

[See  9  Standard  Proc.  968,  and  also 
generally  21  Standard  Proc.  365,  et 
.leq.] 

Affidavit  by  physician  as  to  illness  of 
party,  see  Continuances. 

Complaint  against  physician  for  declar- 
ing plaintiff  insane,  see  False  Im- 
prisonment. 


PIRACY 

[See  9  Standaed  Proc.  971,  and  aiso 
generally  21  Standard  Pboc.  388,  et 
aeq.] 


PROFANITY 
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PLEADING 

[See  9  Standard  Proc.  971;  21  Stand- 
ard Proc.  390,  and  particular  titles.] 

iJuphcity,  notice  of  motion  to  compel 
election,  see  Duplicity. 

?j:^i'"S,  see  9  Standard  Proc.  504. 

MoUon  to  make  more  definite  and  cer- 
tain, see  Certainty  in  Pleading. 

PLEAS 

[See  9  Standard  Proc.  979;  21  Stand- 
ard Proc.  434,  and  Abatement,  Pleas 
OP;  Answers;  Arraignment  and 
Plea;  Detinue;  and  other  specific 
ttles.] 


PLEAS  IN  EQUITY 

[-See  9  Standard  Proc.  872,  and  also 
generally  21  Standard  Proc.  441,  et 
«eg.] 


PLEDGES 

[See  9   Standard   Proc.   985,   and   also 

generally  21  Standard  Proc.  455,  et 

seq.]  , 
Conuplaint    for   deficiency    after   sale   of 

collateral    security,     see     Bills     and 

Notes. 
Defense   that   stock   is    held   merely   as 

pledgee,  see  Corporations. 


POISONS.  — See  Health. 
POOL    SELLING,    BUCKET    SHOPS, 
etc.  —  See  10  Standard  Peoc.  352. 


POST  OFFICE 

[See  9  Standard  Proc.  987,  and  also 
generally  21  Standard  Peoc.  466,  et 
seq.] 

PBAECIPE 

[See  21  Standard  Peoc.  487.] 


PRAYER 

[See  9  Standard  Proc.  990,  and  also 
generally  21  Standard  Proc.  490,  et 
seq.'] 


PRELIMINARY  EXAMINATION 

[See  9  Standard  Proc.  991,  and  also 
generally  21  Standard  Peoc.  493,  et 
seq.] 

PRINCIPAL  AND  AGENT 

[See  9  Standard  Peoc.  994,  and  also 
generally  21  Standard  Proc.  530,  et 
seq.] 

Answer  that  defendant  signed  draft  as 


officer  of  corporation,  see  Bills  and 
Notes. 

Complaint  against  factor,  see  Factors 
AND  Brokers. 

Counterclaim  against  factor  of  undis- 
closed principal,  see  Factors  and 
Brokers. 


PRINCIPAL   AND   SURETY 

[See   9   Standard   Peoc.   998,  and  also 

generally   21    Standard  Proc.  572,  et 

seq,] 
Petition  hy  surety  to  be  released  from 

administrator's  bond,  see  Decedents' 

Estates. 


PRISONS    AND   PRISONERS 

[See  9  Standard  Proc.  1079,  and  also 
generally  21  Standard  Peoc.  598,  et 
seq.] 


PRIVATE  AND  TOLL  ROADS 

[See  21  Standard  Proc.  610.] 


PRIVILEGE 

[See  9  Standard  Proc.  1000,  and  also 
generally  21  Standard  Peoc.  619,  et 
seg.] 


PRIZE    FIGHTING 

[/See  9  Standard  Proc.  1000,  and  also 
generally  21  Standard  Peoc.  639,  et 
seq.] 


PROBATE   COURTS 

[See  Decedents'  Estates;  Executors 
AND  Administrators;  Guardian  and 
Ward;  Infants;  Inheritance;  In- 
sane Persons;  Wills;  and  also 
generally  21  Standard  Peoc.  641,  et 
seq.] 


PROCESS 

[See  9  Standard  Peoc.  1002;  Seevice 
of  Process  and  Papers;  and  also 
generally  21  Standard  Peoc.  680,  et 
seq.] 

Variance  between  writ  and  declaration, 
see  Abatement,  Pleas  of. 

Waiver  of,  see  Appearances. 


PROFANITY 

[See  9  Standard  Proc.  1006,  and  also 
generally  21  Standard  Peoc.  798,  et 
seq.] 
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PROHIBITION 


PROHIBITION 

[See  9  Standard  Proc.  1007,  and  also 
generally  21  Standard  Proo.  800,  et 
seq.] 

PROSTITUTION 

I8ee  9  Standard  Proc,  1009,  and  also 
generally  21'  Standard  Proc.  827,  et 
seq.] 

Complaint  against  proprietors  of  house 
of  prostitution  for  damages  and  in- 
junction, see  Adjoining  Landowners. 


PUBLIC  CHARITIES 

[See  21   Standard  Proc.   865,   et  seq.] 

PUBLIC  DRUNKENNESS 
[See   9    Standard  Proc.  1010,  and  also 
generally   21    Standard  Proc.  872,  et 
seq.] 


PUBLIC  LANDS 

[See   21    Standard  Proc.  875,  «*   seq.'] 


PUBLIC    SERVICE    CORPORATIONS 

[See  9  Standard  Proc.  1011,  and  also 
generally  21  Standard  Proc.  893,  et 
seq.] 

PUIS    DARREIN    CONTINUANCE, 
PLEAS  OF 

[See  9  Standard  Proc.  1011,  and  also 
generally  21  Standard  Proc.  960,  et 
seq.] 

Bankruptcy  puis  darrein  contirmanoe,  see 
Abatement,  Pleas  of. 


PURE  FOOD  LAWS 

[See  9  Standard  Proc.  1012,  and  also 
generally  21  Standard  Proc.  969,  et 
seq.} 

Complaint  for  damages  for  delivery  of 
adulterated  milk,  see  Adulteration. 


QUASH.  —  See    Indictment    and    In- 
formation; Motions. 


QUIA    TIMET 

[See  9  Standard  Proc.  1012,  and  also 
generally  21  Standard  Proc.  991,  et 
seq.] 


QUIETING  TITLE 

[See  9  Standard  Proc.  1013,  and  also 
generally  21  Standard  Proc.  994,  et 
seq.] 

Findings  in  action  to  quiet  title,  see 
!PiNDiNGs  AND  Conclusions. 


QUO    WARRANTO 
[See   9   Standard  Proc.  1015,  and  also 
generally   22    Standard    Proc.   1,     et 
seq.] 

RAILROADS 

[See  9  Standard  Proc.  1018;  Freight 
Carriers;  Passengers;  and  also 
generally  22  Standard  Proc.  100,  et 
seq.] 

Condemnation  of  land,  complaint  for, 
see  Eminent  Domain. 

Injunction  against  another  railroad  to 
compel  handling  of  cars,  see  Injunc- 
tions. 


RAPE 

[See  9  Standard  Proc.  1022,  and  also 
generally  22  Standard  Proc.  292,  et 
seq.] 


REAL  AND  IVUXED  ACTIONS 

[See  22  Standard  Proc.  308,  et  seq.] 


RECEIVERS 

[See  9  Standard  Proc.  1023,  and  also 
generally  22  Standard  Proc.  314,  et 
seg.] 

Complaint  hy  receiver  to  set  aside  fraud- 
ulent transfer  of  corporate  property, 
see   Fraudulent   Conveyances. 

Petition  hy  receiver  in  bankruptcy  to 
continue  business,  see  Bankruptcy 
Proceedings. 


RECEIVING   STOLEN  GOODS 

[See  9  Standard  Proc.  1031,  and  also 
generally  22  Standard  Pboc.  441,  et 
seq.] 


RECOGNIZANCES  AND  BAIL 

[See  9  Standard  Proc.  1032,  and  also 
generally  22  Standard  Proc.  450,  et 
seq.-} 


RECORDS 

[See  22  Standard  Proc.  487,  et  seq.] 

REFERENCES 

[See  9  Standard  Proc.  1037,  and  also 
generally  22  Standard  Proc.  512,  et 
seq.] 

Exceptions  to  referee's  report,  see  Ac- 
count AND  Accounting. 

Report  of  referee  on  accounting,  see  AC- 
COUNT AND  Accounting. 


SCHOOLS  AND  SCHOOL  DISTRICTS 
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KEFORIMATION 

{See  9  Standabd  Peoc.  1047,  and  also 
generally  22  Standard  Peoc.  607,  et 
seg.] 

Of  deed,  counterclaim  for  in  action  of 
ejectment,  see  Ejectment. 


REHEA£ING 

[See  22  Standard  Proc.  639.] 

BE  JOINDER     AND     SUBSEQUENT 
PLEADINGS 

ISee  9  Standard  Proc.  1048,  end  also 
generally  22  Standard  Proc.  685,  et 
seq.-\ 


RELEASE 

[See  9  Standard  Peoc.  1050,  Abate- 
ment, Pleas  of,  and  generally  22 
Standard  Proc.  689,  et  seq.'\ 


RELIGIOUS  SOCIETIES 

[See  22   Standard   Proc.   700,  et  seg.] 


REMOVAL  OF  CAUSES 

[See  9  Standard  Proc.  1053,  and  also 
generally  22  Standard  {"roc.  736,  et 
aeg.] 

BEFLEADEB 

[See  9  Standard  Peoc.  1055,  and  also 
generally  22  Standard  Proc.  876,  et 
seq-l 

BEPLEVIN 

\_See  9  Standard  Peoc.  1056,  and  also 
generally  22  Standard  Peoc.  879,  et 
seq.'i 

Vomplaint  to  recover  mortgaged  chattels, 
see  Chattel  Mortgacies. 

REPLICATION   AND   REPLY 

[See  9  Standard  Peoc.  1070,  and  also 
generally  22  Standard  Peoc.  950,  et 
«eg.] 

RESCISSION  AND   CANCELLATION 

[See  9  Standard  Proc.  1074,  and  also 
generally   22   Standard  Proc.  977,  et 

seq.^ 
Complaint  for  hy  minority  stockholders, 
see  Corporations. 

RESCUE 

[See  23  Standard  Proc.  1j  et  seq.1  _ 


RES  JUDICATA 

[See  9  Standard  Peoc.  1073,  and  also 
generally  23  Standard  Proc.  3,  et 
seq.1 


RESTITUTION,  WRIT  OF.— See  For- 
cible Entry  and  Detainee. 


RESTRAINT  OF  TRADE 

[See  23  Standard  Proc.  92,  et  seg.] 


BETUBNS 

[See  9  Standard  Peoc.  1085,  and  also 
generally  23  Standard  Proc.  97,  et 
seq.1 


BEVIVOR 

[See  9  Standard  Peoc.  1090,  and  also 
generally  23  Standard  Proc.  149,  et 
seq.] 

Motion    for,    see    Equity  Jurisdiction 

AND  PEOCEDUEE. 


REWARDS 

[See  9  Standard  Peoc.  1099,  and  also 
generally  23  Standard  Peoc.  185,  et 
seq.1 


RIGHT,   WRIT  OF. —  See  9  Standaed 
Peoc.  1100. 


RIOT 

[See  9  Standaed  Proc.  1101,  and  also, 
generally  23  Standard  Peoc.  187,  et 
seq.1 


BOBBEBY 

[See  9  Standard  Proc.  1103,  and  also 
generally  23  Standard  Proc.  191,  et 
seq.1 


SALES 

[See  9  Standard  Proc.  1104,  and  also 
generally  23  Standard  Peoc.  201,  et 
seq.1 


SALVAGE 

[See  9  Standard  Peoc.  1111,  and  also 
generally  23  Standaed  Peoc.  383,  et 
seq.1 


SCHOOLS  AND  SCHOOL  DISTBICTS 

[See  9  Standard  Proc.  1111,  and  also 
generally  23  Standard  Proc.  340,  -et 
seq.1 

Plea  of  moderate  correction  of  pupil,  see 
Assault  and  Battery. 
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SCIRE  FACIAS 


scib£  facias 

[See  9  Standakd  Peoc.  1112,  and  also 
generally  23  Standard  Pboc.  361,  et 
seg.]  

SEAMEN 
ISee   9   Standard  Peoc.  1118,  and  also 
generally  13  Standard  Peoc.  375,  et 
seq.-i 

SEARCH  AND  SEIZUBE 

[See  9  Standard  Peoc.  1118,  1119,  and 
also  generally  2S  Standard  Peoc.  381, 
et  «eg.] 

SECURITY  FOR  COSTS 

[See  9  Standard  Proc.  1119,  and  also 
generally  23  Standard  Proc,  390,  et 
«eg.] 

SECURITY   TO   KEEP    THE   PEACE 

[See  23  Standard  Proc.  416,  et  seq.'] 


SEDUCTION 

[See  9  Standard  Proc.  1122,  and  also 
generally  23  Standard  Proc.  422,  et 
seg.] 


SENTENCE  AND  JUDGMENT 

[See  23  Standard  Proc.  434,  et  seq.] 
Motion  in  arrest,  see  Arbest  op  Judg- 
ment. 


SEPARATE    MAINTENANCE.  —  See 
Husband  and  Wipe. 


SEPARATE  TRIALS 

([See  23  Standard  Prod.  477,  et  seq.] 


SEQUESTRATION 

[See  9  Standard  Proc.  1122,  and  also 
generally  23  Standard  Proc.  489,  et 
seq.] 


SERVICE  OF  PROCESS  AND  PAPERS 

[See  9  Standard  Peoc.  ]126,  and  also 
generally  23  Standard  Proc.  502,  et 
seq.] 


SET-OFF,  COUNTERCLAIM  AND  RE- 
COUPMENT 

[See  9  Standard  Proc.  1136,  and  also 
generally  23  Standard  Proc.  672,  et 
seq.] 

Counterclaim  against  factor  of  undis- 
closed principal,  see  Factoes  and 
Brokers. 


Counterclaim  hy  executor,  see  Executors 
AND  Administrators. 

Counterclaim  in  ejectment,  see  Eject- 
ment. 

Cross-Complaint  and  answer,'  general 
form,  see  Cross-Complaint. 

For  damages  for  non-performance  of 
builder's  contract,  see  Architects  and 
Builders. 

Fraud  in  procurement  of  notes  sued 
upon,  see  Fraud  and  Deceit. 


SEVERAL  COUNTS 

[See  23  Standard  Peoc.  813,  et  seq.] 
Election,  notice  of  motion  to  compel,  see 

PUPLICITY. 


SEVERANCE 

[See  23  Standard  Peoc.  822,  et  seq.J 


SHERIFFS,  CONSTABLES  AND  MAR- 
SHALS 

[See  9  Standard  Proc.  1079,  1139; 
Prisons  and  Prisoners,  and  also 
generally  23  Standard  Proc.  828,  et 
seq.] 


SHIF^  AND  SHIPPING 

[See  9  Standard  Peoc.  1149;  Ad- 
miralty; Freight  Carriees;  and  also 
generally  23  Standard  Proc.  926,  et 
seq.] 

SODOMY 

[See  9  Standard  Proc.  1157,  and  also 
generally  23  Standard  Peoc.  962,  et 
seq.] 


SOLE  TRADER. 

Wipe. 


See  Husband  and 


SPECIAL  ASSESSMENT 

[See  9  Standard  Proc.  1157;  Taxa- 
tion, and  also  generally  23  Standard 
Proc.   964,   et  seq.]  , 


SPECIAL     INTERROGATORIES     TO 
JURIES 

[See  9  Standard  Proc.  1159,  and  also 
generally  23  Standard  Proc.  980,  et 
seq.] 


SPECIFIC    PERFORMANCE 

ISre  9  Standard  Proc.  1159,  and  also 
generally  23  Standard  Peoc.  1 000,  et 
seq.] 

By  administrator,  petition  to  compel  con- 
veyance, see  Decedents'  Estates. 


SURPLUSAGE  AND  SCANDAL 
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STATEMENT    AND    ABSTRACT    OF 
CASE 

iSee  generally  24  Standard  Proc.  25. 
See  also  Cask  on  Appeal.] 

STATEMENT    OR    AFFIDAVIT     OP 
CLAIM 

[See  generally  24  Standard  Proc.  53. 
See  also  Affidavits  of  Merits  and 
Dffense.] 


STATES   AND   TERRITORIES 

[See  generally  24  Standard  Proc.  57,  et 
seq.-\ 


STATUTES 

[See  generally  24  Standard  Proc.  83,  et 
seq.] 


STAY  OF  PROCEEDINGS.  —  S  e  e 
Supersedeas  and  Stay  of  Proceed- 
ings. See  also  9  Standard  Proc.  1170. 


STENOGRAPHERS 

[See  generally  24  Standard  Proc.  102,  et 

seq.] 
Mandamus  to  compel  court  stenographer 

to  write  and  file  exceptions,  see  Bills 

OF  Exceptions. 


STIPULATIONS 

[See  9  Standard  Proc.  1173,  and  also 
generally  24  Standard  Proc.  118,  et 
seq.] 

Depositions,  for  talcing,  see  Depositions. 

For  consolidation  of  actions,  see  Ap- 
peals; Consolidation  of  Actions. 


STOCK    AND    STOCKHOLDERS 

[See  9  Standard  Proc.  1174;  Wind- 
ing Up  Corporations,  and  also  gen- 
erally 24  Standard  Proc.  155,  et 
seq.] 

Complaint  by  minority  stockholder 
against   directors,  see   Corporations. 

Complaint  hy  stockholders,  allegation  of 
refusal  of  directors  to  sv,e,  see  Cor- 
porations. 

Defense  that  stock  is  held  merely  as 
pledgee,    see    Corporations. 

Purchase  of  stock,  complaint  for  inducing 
hy  fraud,  see  Corporations. 

STREET  RAILROADS 

[See  generally  24  Standard  Proc.  242, 
et  seq.}  See  also  Injuries  to  Per- 
sons and  Property;  Negligence; 
RAimoiDS.] 


STREETS.  —  See   Highways,   Streets 
AND  Bridges. 


STRIKING  OUT  AND  WITHDRAWAL 

[See  9  Standard  Proc.  1176;  Motions, 
and  also  generally  24  Standard  Proc. 
256,  et  seq.] 


SUBPOENA 

[See  9  Standard  Proc.  1177,  and  also 
generally  24  Standard  Proc.  274,  et 
seq.] 

SUBROGATION 

[See  9  Standard  Proc.  1179,  and  also 
generally  24  Standard  Proc.  281,  et 
seq.] 

SUBSCRIPTIONS 

[See  9  Standard  Proc.  1181,  and  also 
generally  24  Standard  Proc.  287,  et 
seq.] 

SUBSTITUTION  OF  ATTORNEY 

[See  9  Standard  Proc.  1181,  and  also 
generally  24  Standard  Proc.  291,  et 
seq.] 

SUITS  AND  ACTIONS 

[See  generally  24  Standard  Pboo.  311, 
et  seq.'] 

Consolidation  of  actions,  see  Consolida- 
tion of  Actions. 


SUNDAY  AND  HOLIDAYS 

[See  9  Standard  Proc.  1182;  Illegal- 
ity, How  Pleaded,  and  also  generally 
24  Standard  Proc.  429,  et  seq.] 


SUPERSEDEAS  AND  STAY  OF  PRO- 
CEEDINGS 

[See  9  Standard  Proc.  1170,  and  also 
generally  24  Standard  Proc.  440,  e* 
seq.] 

SUPPLEMENTAL  PLEADING 

[See  9  Standard  Proc.  1183,  and  also 
generally  24  Standard  Proc.  511,  et 
seq.] 


SUPPLEMENTARY    PROCEEDINGS 

[See  9  Standard  Proc.  1189;  Creditors' 
Suits,  and  generally  24  Standard 
Proc.  547,  et.  seq.] 

SURPLUSAGE  AND  SCANDAL 

[See  generally  24  Standard  Proc.  576, 
et  seq.  See  also  Frivolous  and  Sham 
PlfEADiNGS;  Motions.] 
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SURVIVAL 


SURVIVAL 

[See  generally  24  Standard  Proc.  586, 
et  seq.    See  also   Abatement,  Pleas 

OP.] 


TAXATION 

[See  9  Standard  Proc.  1195;  Special 
Assessment,  and  also  generally  24 
Standard  Proc.  640,  et  «eg.] 


TELEGRAPHS  AND  TELEPHONES 

[See  9  Standard  Proc.  1197;  Injuries 
TO  Persons  and  Property,  and  also 
generally  24  Standard  Proc.  716,  et 
seq.'] 


TENANTS  IN  COMMON 

[See  generally  24  Standard  Proc.  746, 
et  seq.] 

Aocountit\g  among  co-tenants  of  an  oil 
and  gas  lease,  see  Account  and  Ac- 
counting. 

Complaint  against  co-tenant  for  negli- 
gent injury  to  party  wall,  see  Adjoin- 
ing Landowners. 

Complaint  making  co-payee  defendant 
for  refusal  to  join  as  plaintiff,  see 
Bills  and  Notes. 


TENDER 

[See  9  Standard  Proc.  1198,  and  also 
generally  24  Standard  Pboc.  759,  et 
seq.] 


THEATERS  AND  SHOWS 

[See  generally  24  Standard  Proc.   785, 

et  seq.]  , 

Complaint  against  theater  proprietor  for 

refusing  admission,  see  Civil  Rights. 


THREATS 

[See  9  Standard  Proc.  1201,  and  also 
generally  24  Standard  Pboc.  789,  et 
seq.] 


TIME  TO  PLEAD 

[See  9  Standard  Proc.  1203,  and  also 
generally  24  Standard  Proc.  812,  et 
seq.] 


TITLE 

[See  9  Standard  Proc.  1205,  Quieting 
Title,  and  also  generally  24  Stand- 
ard Proc,  826,  et  seq.} 


TORTS.  —  See  Injuries  to  Persons 
and  Property;  Negligence;  and  nu- 
merous other  titles  dealing  with  spe- 
eifie  torts. 


TOWNS 

[See  generally  24  Standard  Proc.  859, 
et  seq.] 


TRADE-MARKS  AND  TRADE 
NAMES 
[See  9  Standard  Proc.  1208,  and  also 
generally  24  Standard  Proc.  869,  et 
seq.] 

TRANSFER  OF  CAUSES 

[See  generally  24  Standard  Proc.  890, 
et  seq.] 

TREASON 

[See  9  Standard  Proc.  1210,  and  also 
generally  24  Standard  Proc.  915,  et 
seq.] 


TRESPASS 

[See  9  Standard  Proc.  1212,  and  also 
generally  24  Standard  Proc.  918,  et 
seq.] 

Becaption,  plea  of  in  justification  of 
trespass,  see  9  Standard  Proc.  1023. 


TRESPASSING  ANIMALS 

[See  9  Standard  Proc.  1220;  Animals, 
and  also  generally  24  Standard  Proc. 
983,  et  seq.] 


TRESPASS  TO   TRY   TITLE 

[See  generally  24  Standard  Proc.  993, 
et  seq.    See  also  Title;  Trespass.] 

TRIAL 

[See  9  Standard  Proc.  1222,  and  also 
generally  24  Standard  Pboc.  1006,  et 
seq.] 

Demurrer  to  evidence,  see  Demurrer  to 
Evidence. 

Findings,  see  Findings  and  Conclu- 
sions. 

Stipulation  for  consolidation  of  actions 
for  trial,  see  Consolidation  of  Ac- 
tions. 


TROVER   AND   CONVERSION 

[See  this  title  when  published.  See  also 

9  Standard  Pboc.  1224.] 
Complaint  hy  mortgagee  for  conversion 

of   mortgaged   chattels,   see   Chattil 

MOBTOAGES. 


WEIGHTS  AND  MEASURES 


125 


TRUSTS  AND  TRUSTEES 

[See  this  title  when  published.  See  also 
9  Standard  Peoc.  1228;  and  Account 
AND  Accounting.] 

Complaint  against  administrator  or  ex- 
ecutor for  money  held  by  decedent  in 
trust,  see  Executors  and  Adminis- 
trators. 


ULTRA  VIRES 

[See  this  title  when  published.   See  also 
9  Standard  Proc.  286.] 


UNDERTAKINGS 

[See  this  title  when  published.  See  also 
Bonds;  Recognizances  and  Bail.] 

UNDUE  INFLUENCE 

[See   this   title   when   published.] 

UNITED  STATES 

[See   this   title   when   published.] 

UNITED  STATES  COURTS 

[See  this  title  when  published.  See  also 
9  Standard  Proc.  1234;  and  Equity 
Jurisdiction  and  Procedure.] 

Case  and  question  certified,  see  9  Stand- 
ard Proc.  245. 


UNLAWFUL  DETAINER.  —  See  Forc- 
ible Entry  and  Detainer. 


UNLAWFUL  ASSEMBLY 

[See  this  title  when  published.   See  also 
Affray;  Disorderly  Conduct;  Riot.] 

USE  AND  OCCUPATION 

[See  this  title  when  published.    See  also 
9  Standard  Pboc.  1234.] 


VENDOR  AND  PURCHASER 

[See  this  title  when  published.    See  also 
9  Standard  Proc.  1241.] 

VENIRE  DE  NOVO 

[See   this   title   when   published.] 

VENUE 

[See  this  title  when  published.   See  alio 
Change  op  Venue.] 

VERDICT 

[See  tliis  title  when  published.   See  also 
9  Standard  Proc.  1248.] 

VERIFICATION 

[See  this  title  when  published.    See  also 
9  Standard  Proc.  1255.] 

VIEW 

xfSee  this  title  when  published.   See  also 
9  Standard  Proc.  1257.] 

WAIVER 

[See  this  title  when  published.    See  also 

9  Standard  Proc.  1257.] 
Of  process,  see  Appearances. 

WAREHOUSEMEN 

[See  this  title  when  published.    See  also 
9  Standard  Proc.  1257.] 

WARRANTS 

[See   this   title   when   published.] 
Commitment  on  complaint  for  contribut- 
ing to  delinquency  of  minor,  see  In- 
fants. 
Search  warrants,  see  9  Standard  Proc. 
1118. 


USURY 

[See  this  title  when  published.  See  also 
9  Standard  Proc.  1288.] 

VAGRANCY 

[See  this  title  when  published.  See  also 
Indictment  and  Information;  Pros- 
titution.] 

VARIANCE   AND  FAILURE  OF 
PROOF 

[See   this   title   when    published.] 
Between  writ  and  declaration,  see  Abate- 
ment, Pleas  of. 


•     WASTE 

[See  this  title  when  published.  See  also 
9  Standard  Peoc.  1266.] 

WATERS   AND   WATERCOURSES 

[See  this  title  when  published.  See  also 
9  Standard  Proc.  1271.] 

Complaint  for  backing  up  water,  see  Ad- 
joining Landowners. 

Condemnation,  petition  for  right  to  over- 
flow lands,  see  Eminent  Domain. 


WEAPONS 

[See  this  title  when  published.    See  also 
9  Standard  Proc.  1275.] 


WEIGHTS  AND  SCEASURES 

[See   this   title  when  published.] 
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WHARVES 


WHARVES 

[See   this   title   when   published.] 


WILLS 

[See  this  title  when  published.    See  also 

9  Standard  Pboc.   1001,  1276.] 
Petition    for   probate,    see    Decedents' 

Estates. 


WINDINa  UP   COBPOEATIONS 

[See  this  title  when  published.    See  also 
9  Standard  Pboc.  1281.] 


WITHDRAWAL   OF   JUROR 

[See  this  title  when  published.    See  also 
9  Standard  Pboc.  1281.] 


WITlifESSBS 

[See  this  title  when  published.    See  also 
9  Standard  Peoc.  1281.] 


WORK  AND  LABOR 

[See  this  title  when  published.    See  also 
9  Standard  Pboc.  1283.] 


WBIT  OF  AS8I8TANCE.--See  Assist- 
ance, Writs  of. 


WRIT  OF  ENTRY 

[See  this  title  when  published.   See  also 
9  Standard  Proc.  1292.] 

WRIT  OF  ERROR 

[See  this  title  when  published.   See  also 
9  Standard  Pboc.  1293.] 


WRIT  OP  INQUIRY. 
Writ. 


See  Inquiry, 


WRIT  OF  RESTITUTION.— see  Forc- 
ible Entry  and  Betaineb. 


•^'il^'i^^ 


